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STATE  T.  WILSON. 
(Snpieme  Court  of  Wasbingtoo.    April  1,  1910.) 

Assault  and  Battebt  (|  91*) —  Evidence — 

sufficibnct. 

Evidence  held  to  sustain  a  conviction  of  as> 
■ault  and  battery. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  |  136 ;  Dec.  Dig.  {  91.*] 

Department  2.  Appeal  from  Superior  Court, 
Okanogan  County;   B.  W.  Taylor,  Judge. 

John  M.  Wilson  waa  convicted  of  assault 
and  battery,  and  he  appeals.    Affirmed. 

Perry  D.  Smith  and  B.  K.  Pendergast,  for 
appellant    Wm.  C.  Brown,  for  the  State. 

PBB  CUBIAM.  Upon  an  Information 
charging  mayhem,  the  defendant  was  con- 
victed, and  adjudged  guilty,  of  assault  and 
battery,  and  has  appealed. 

The  undisputed  evidence  shows  that  the 
appellant  and  one  Lee  Hager,  the  prosecut- 
ing witness,  lived  on  adjoining  farms;  that 
they  were  not  friendly;  that  on  the  morn- 
ing of  the  trouble  Involved  In  this  action 
the  appellant  called  Hager  to  take  some  of 
his  cattle  out  of  appellant's  field;  that  Hager 
started  towards  appellant's  land  to  do  so, 
but  at  all  times  remained  upon  his  own  prem- 
ises; that  appellant,  meeting  him,  made  cer- 
tain charges  against  Hager,  who  finally  re- 
sponded by  calling  appellant  a  liar;  that 
thereupon  appellant,  as  he  expressed  it,  went 
through  a  fence  after  Hager;  that  during 
the  fight  which  ensued  appellant  bit  off  a 
portion  of  one  of  Hager's  fingers,  and  other- 
wise injured  him;  that  appellant  was  not 
hurt;  and  that  Hager  was  the  smaller  and 
weaker  man  of  the  two. 

The  only  assignment  presented  Is  that  the 
trial  court  erred  in  one  of  its  Instructions  to 
the  jury.  This  instruction  related  to  an  as- 
sault committed  by  one  party  upon  the  land 
of  another,  whom  he  assaulted.  It  is  not 
necemary  to  quote  the  Instruction  at  length. 
Although  it  was  somewhat  rambling,  argu- 
mentative, and  not  well  framed,  we  cannot 
hold  It  so  misstates  any  principle  of  law  ap- 
plicable to  the  issues  in  this  case  as  to  con- 


stitute prejudicial  error.  In  any  event,  after 
a  careful  reading  of  all  the  evidence,  includ- 
ing that  of  the  appellant  himself,  we  are  sat- 
isfied that  the  Jury  could  not  have  returned 
any  verdict  more  favorable  to  the  appellant, 
even  though  the  instruction  had  not  been 
given. 
The  Judgment  Is  affirmed. 


(32  Nev.  327) 

LBBPBR  V.  JAMISON  et  al.    (No.  1,8S2.) 
(Supreme  Court  of  Nevada.     April  2,  1910.) 

Municipal  0>bforationb  (|  182*)— OFFicKaa 

—Removal. 

Const,  art.  15,  {  11,  provides  that  when 
the  tenure  of  any  office  is  not  declared  by  law. 
the  office  shall  be  held  during  the  pleasure  of 
the  power  making  the  appointment  Held,  that 
where  the  term  of  office  of  the  chief  of  police 
js  not  specified  by  law  or  city  chartrr,  an  in- 
cumbent may  be  removed  at  will  without  his 
resignation,  and  the  acceptance  by  the  mayor 
and  council  of  an  incumbent's  resignation  con- 
stitutes a  removal,  though  the  resignation  was 
executed  many  months  before  for  a  special  pur^ 
pose,  and  had  no  force  as  such,  and  was  not  to 
be  presented. 

[Ed.  Note.— For  other  casesiu  see  Municipal 
Corporations,  Dec  Dig.  {  182.*] 

Appeal  from  District  Conrt,  Washoe  County. 

Action  by  R.  CL  Leeper  against  Lyle  Jami- 
son and  others.  City  Ooundl  of  the  City  of 
Reno,  and  another.  Defendants  had  Judg- 
ment, and  plaintiff  appeals.    Affirmed. 

W.  D.  Jones,  for  appellant  Summerfield 
&  Curler  and  Frank  D.  King,  for  respond- 
ents. 

TALBOT,  J.  Plaintiff  brought  this  ac- 
tion to  obtain  a  Judgment  declaring  that  ha 
is  the  chief  of  police  of  the  city  of  Reno, 
and  as  such  entitled  to  an  accrued  salary  of 
$2,047.76.  From  a  decision  adverse  to  him 
In  the  district  court  he  has  appealed. 

The  case  was  tried  upon  an  agreed  state- 
ment of  facts,  from  which  it  appears  that 
the  plaintiff  was  appointed  and  became  chief 
of  police  on  the  14th  day  of  May,  1907;  that 
on  the  9th  day  of  December,  1907,  while  the 
mayor  and  city  council  were  in  regular  ses- 
sion, the  mayor  delivered  to  the  clerk  of  the 
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council  a  writing  signed  by  the  plaintiff,  stat- 
ing that  be  tendered  his  resignation  as  chief 
of  police,  to  take  effect  at  once,  and  aslclng 
that  It  be  accepted;  and  thereupon  the  office 
of  chief  of  police  was  declared  to  be  vacant 
and  a  successor  to  plaintiff  was  nominated 
and  appointed  and  the  appointee  quallfled 
and  entered  upon,  and  has  since  continued  to 
perform,  the  duties  of  the  office.  According  to 
the  stipulated  facts,  this  writing  bad  been 
signed  and  delivered  by  the  plaintiff  to  the 
mayor  on  the  13th  day  of  May,  1907,  for  the 
purpose  of  protecting  the  mayor  from  the  crit- 
icism of  certain  persons  who  were  opposing 
the  plaintiff  for  the  nomination  and  appoint- 
ment to  the  office,  and  had  been  left  with  the 
mayor  imder  the  promise  that  it  would  not 
be  used  for  any  other  purpose,  nor  as  a  res- 
ignation of  the  office  by  the  plaintiff. 

A  number  of  questions  have  been  present- 
ed and  argued  relating  to  the  force  and  ^ect 
of  the  writing,  bnt  these  need  not  be  consld- 
ored  at  length,  for  it  may  be  conceded  that 
the  writing  bad  no  force  as  a  re8lgnatl<m 
when  It  was  never  executed  nor  authorized 
by  the  maker  to  be  delivered  or  used  for 
that  purpose.  As  no  term  for  the  offiee  of 
chief  of  police  is  specified  In  the  charter 
nor  by  law,  the  incumbent  could  be  removed 
at  will  without  any  resignation  being  filed 
and  without  any  reason  being  given  by  the 
.  mayor  or  council  for  his  removal,  under  sec- 
tion 11  of  article  15  of  the  state  Constitution, 
which  provides  that  when  the  tenure  of  any 
office  is  not  declared  by  law,  the  office  shall 
be  beld  dnring  the  pleasure  of  the  power 
making. the  ai^ointment.  Many  cases  sus- 
taining this  proposition  are  cited  in  the 
brief. 

The  Judgment  of  the  district  court  is  af- 
firmed. 


and  SWBENEI7,  J., 


NORCROSS,   0.   J., 
concur. 

(32  N«T.  3S1) 

STATE  T.  O'KEEPE  et  al.     (No.  1,849.) 
(Supreme  Court  of  Nevada.    April  2,  1910.) 

1.  Bail  ({  58*)— Criminal  PKOSEcrrrioNS— 
Recoonizancb!— Descbiption  op  Offensb— 
Sufficiency. 

In  a  recogni2ance,  the  details  of  the  offense 
need  not  be  stated  with  the  particularity  re- 
quired by  indictment,  but  it  sui^ces  if  any  word 
is  used  by  way  of  recital  which  is  commonly 
employed  to  designate  the  particular  offense. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  IS  26a-277;    Dec.   Dig.  {  58.*] 

2.  Bail  (§  58*)— Criminal  Prosecutions— 
Recognizance— Description  of  Offense— 
sofficiency. 

Criminal  Practice  Act,  f  511  (Comp'.  Laws, 
I  4476),  provides  that  the  recojrnizance  shall 
be  Bubatantially  in  the  form  there  given,  and  in 
a  space  contemplated  for  the  name  of  the  crime 
are  the  words,  in  parentheses,  "designating  it 
generally."  Civil  Practice  Act,  {  71  (Comp. 
Laws,  {  3186),  provides  that  the  court  shall  dis- 


regard any  error  or  defect  In  the  proceedings 
which  shall  not  affect  the  substantial  rights  of 
the  parties.  Held,  that  a  recognizance  reciting 
that  "an  Indictment  having  been  found  charg- 
ing W.  with  the  crime  of  attering  and  pass- 
ing false  paper,"  etc.,  sufficiently  designated  the 
crime  without  stating  that  the  false  paper  was 
passed  with  intent  to  defraud. 

[Ed.  Note.— For  other  cases,  see  Bail,  Dec 
Dig.  i  68.*] 

Appeal  from  District  Court,  Esmeralda 
County. 

Action  by  .the  state  of  Nevada  against 
Daniel  O'Keefe  and  others.  From  the  Judg- 
ment, plaintiff  appeals.  Reversed,  with  di- 
rections. 

Geo.  gprlngmeyer,  Asst  Dlst  Atty.,  for  the 
State.    Frederick  W.  Hankey,  for  respondents. 

TALBOT,  J.  This  action  was  brought  to 
recover  on  a  recognizance,  given  under  secr 
tion  511  of  the  Criminal  Practice  Act  (Comp. 
Laws,  i  4476),  by  which  one  W.  J.  Wheaton, 
who  had  been  Indicted,  obtained  his  release 
and  failed  to  appear  for  trial.  General  de- 
murrers to  the  complaint  were  sustained, 
and  the  state  has  appealed  from  a  Judgment 
rendered  in  favor  of  the  respondents  for 
costs.  The  only  question  presented  is  wheth- 
ed  the  recital  "an  indictment  having  been 
found  •  •  •  charging  W.  J.  Wheaton 
with  the  crime  of  uttering  and  passing  false 
paper"  is  such  a  defective  reference  to  the 
crime  as  to  invalidate  the  recognizance  and 
prevent  it  from  being  enforced.  The  stat- 
ute states  that  the  recog^nizance  should  be 
substantially  in  the  form  there  given;  and 
In  a  space  contemplated  for  the  name  of  the 
crime  are  the  words,  in  parentheses,  "desig- 
nating it  generally." 

The  authorities  are  not  uniform.  It  is 
claimed  that  It  was  necessary  to  state  in 
the  recognizance  that  the  false  paper  was 
passed  with  Intent  to  defraud,  for  without 
such  Intent  there  would  be  no  guUt  This 
would  be  true  if  we  were  considering  the 
necessary  allegations  of  an  indictment,  bat 
the  cases  very  generally  hold  that  the  de- 
tails of  the  offense  need  not  be  stated  with 
the  particularity  required  by  Indictment 
In  State  t.  Birchim,  9  Nev.  99,  this  court 
said:  "The  rules  governing  the  constructl<xi 
of  commitments  and  recognizances  are  es- 
sentially different  The  common  law  has 
always  protected  the  subject  against  arbi- 
trary imprisonment  by  requiring  the  causes 
of  his  detention  to  be  expressed  upon  the 
commitment  *  *  *  A  recognizance,  how- 
ever, is  the  voluntary  act  of  the  obligors,  and 
assumes  the  existence  of  a  valid  commit- 
ment The  reasons  for  setting  forth  the  par- 
ticulars of  the  offense  In  commitments  do 
not  exist  in  the  case  of  recognizances,  and 
the  construction  given  in  the  words  'nature 
of  the  Offense,'  as  they  occur  in  section  166 
[Comp.  Laws,  {  4136],  is  inapplicable  to  the 
same   words   in   section   504   [section   4469]. 
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•  •  •  The  object  of  this  section  is  to  pro- 
vide a  form  wlilcli  the  magistrate  may  be 
reqnired  to  accept  A  failure  to  follow  tbe 
form  wonld  not  release  the  obligors  from 
their  liabllitj.  2  Ld.  Baym.  1138,  1459; 
Pbdps  T.  Parks,  4  Vt  488;  [State  v.  Can- 
non] 34  Iowa,  323." 

Respondents  rely  In  part  iipon,  and  it  is 
said  the  district  court  was  mored  by,  the 
opinions  in  Belt  y.  Spaulding,  17  Or.  130, 
20  Pac  82»,  D.  S.  T.  Saner  (D.  O.)  73  Fed. 
671,  and  various  Texas  decisions.  This  fed- 
eral case  was  in  that  state,  and  it  was  held 
that  the  form  of  the  bailbond  taken  by  the 
United  States  commissioner  should  conform 
In  all  substantial  particulars  to  the  require- 
ments of  the  state  in  which  the  commission- 
er was  sitting.  Tbe  opinion  in  Belt  v.  Spaul- 
ding  was  written  more  than  20  years  ago 
by  one  of  the  Justices  of  the  Supreme  Court 
of  Oregon,  and  another  Justice  concurred  in 
the  result,  apparently  leaving  the  language 
approved  by  a  single  Judge.  The  Supreme 
Court  of  Colorado,  in  an  opinion  rendered 
last  year  in  Marmaduke  v.  People,  46  Colo. 
857,  101  Pac.  837,  said:  "We  are  aware 
of  the  technical  role  adopted  In  Belt  v. 
Spaulding,  17  Or.  130  [20  Pac.  S2T\,  but  are 
not  impressed  with  the  logic  of  that  case  and 
decline  to  follow  it."  The  Criminal  Code 
of  Texas  being  more  stringent  than  ours  in 
its  provisions  "that  the  offense  of  which  tbe 
defendant  is  accused  be  distinctly  named  in 
the  bond  and  that  it  appear  therefrom  that 
lie  Is  accused  of  some  offense  against  the 
laws  of  the  state^'  (article  30S,  snbd.  3),  the 
dedsions  there  are  not  considered  directly 
applicable  under  our  statute.  Among  the 
cases  cited  by  tlie  appellant  which  support 
the  more  liberal  rule  are  ones  in  which  the 
terms  used  by  way  of  recital  of  the  otTense 
were  "resisting  process"  (Browder  v.  State, 
9  Ala.  58);  "stealing  from  the  maU"  (U.  S. 
V.  Dennis,  Fed.  Cas.  No.  14,949);  "stealing 
from  a  store"  (Young  v.  People,  18  111.  566) ; 
"carrying  concealed  weapons"  (Hall  v.  State, 
9  Ala.  827) ;  "ofTense  of  misdemeanor"  (Yin- 
son  v.  Northen,  94  Ga.  698,  19  S.  B.  991); 
"the  offense  of  larceny"  (Foote  v.  Gordan, 
87  Ga.  277,  13  S.  E.  512);  "a  charge  of  kill- 
ing one  T.  W."  (State  v.  WUIiams,  17  Ark. 
371);  and  "with  the  offense  of  V.  L.  O.  L." 
(Allen  v.  Com.  [Ky.]  78  S.  W.  1027).  Other 
cases  are  presented  in  which  designations 
similar  in  principle  and  omitting  to  state 
that  the  offense  bad  been  committed  with  fe- 
lonious Intent  or  guilty  knowledge  were  held 
not  to  Invalidate  tbe  recognizance.  In  Peo- 
ple V.  GlUman,  125  N.  T.  372,  26  N.  E.  469, 
tbe  court  enforced  a  recognizance  which  fol- 
lowed the  statutory  form,  but  in  which  there 
was  an  omission  to  fill  the  blank  in  the  re- 
cital intended  for  tbe  specification  of  tbe 
nature  of  the  crime.  There  was  a  provision 
in  .New  York  somewhat  similar  to  section  71 
of  our  Practice  Act  (Comp.  Laws,  {  3166), 
which  provides  "that  the  court  shall  in  every 


stage  of  the  action  disregard  any  error  or  de- 
fect in  the  proceedings  which  shall  not  affect 
the  substantial  rights  of  the  parties."  It  was 
said  that  "an  error  or  mistake  In  tbe  under- 
taking will  not  render  it  Invalid  unless  it 
have  actually  prejudiced  the  defendant  or 
tend  to  his  prejudice  in  respect  to  a  substan- 
tion  right.  That,  obviously,  is  not  the  effect 
here  of  the  omission.  As  formerly,  so  now, 
being  the  voluntary  act  of  the  party,  the  un- 
dertaking permits  the  presumption  of  the 
regularity  of  the  proceedings,  and  by  coming 
into  the  proceeding  in  that  manner,  in  be- 
half of  the  accused,  the  surety  will  be  pre- 
sumed to  know  upon  what  charge  the  pris- 
oner was  held  by  the  sheriff.  The  state- 
ment of  the  offense  charged,  therefore.  Is 
not  of  tbe  essence  of  the  undertaking  of 
bail,  nor  does  it  bear  very  materially  upon 
the  obligation.  It  is  rather  a  matter  for  re- 
cital, and  it  bears  upon  the  completeness  of 
tbe  instrument  In  form  and  historical  de- 
talL"  No  doubt  If  the  recital  of  the  offense 
in  the  recognizance  had  contained  all  the 
details  required  to  be  stated  in  an  indict- 
ment, the  defendanta  would  have  signed  and 
executed  the  instrument  It  must  be  pre- 
sumed that  they  were  aware  of  the  offense 
for  which  Wheaton  had  been  indicted  or 
they  would  not  have  sought  his  release.  The 
real  purposes  of  the  recognizance  were  to  ob- 
tain his  discharge  from  custody,  which  they 
secured,  and  to  guarantee  the  state  the  pay- 
ment of  the  amount  of  the  bail  in  case  he 
failed  to  appear  when  required  by  the  court 

We  think  tbe  liberal  rule  is  more  strongly 
supported  by  the  decisions,  tends  more  to 
serve  the  ends  of  Justice  without  doing  any 
real  wrong  to  persons  who  may  sign  recog- 
nizances, and  is  more  in  keeping  with  oar 
statutory  provisions  requiring  only  a  sub- 
stantial compliance  with  the  form  for  re- 
cognizances, which  directa  only  a  general  des- 
ignation of  the  offense,  and  the  section  au- 
tliorizing  disregard  of  errors  which  do  not 
prejudice.  The  recital  in  the  recognizance 
that  an  indictment  had  been  found  charging 
Wheaton  with  tbe  crime  of  uttering  and 
passing  false  paper  leads  to  the  inference 
that  he  had  been  charged  by  the  grand  Jury 
with  uttering  and  passing  false  paper  in 
such  a  manner  as  to  constitute  a  crime,  and 
consequently  with  intent  to  defraud.  The 
assertion  that  be  was  indicted  for  crime, 
without  further  statement,  would  be  about 
as  definite  as  the  references  in  some  of  the 
recognizances  which  have  been  upheld,  such 
as  that  the  accused  had  been  charged  with 
"felony"  or  "misdemeanor." 

We  need  not  determine  whether  a  recog- 
nizance would  be  good  which  failed  to  make 
any  reference  to  the  offense  such  as  the  one 
which  was  enforced  In  the  New  York  case, 
but  as  held  in  Marmaduke  v.  People,  45  Colo. 
357, 101  Pac.  337,  supra,  we  believe  it  is  suffi- 
cient if  any  word  is  used  by  way  of  recital 
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in  the  recognizance  wblch  is  commonly  em- 
ployed to  designate  the  particular  criminal 
offense.  The  Tlews  we  have  expressed  are 
in  harmony  with  the  liberal  doctrine  in  re- 
gard to  the  recital  in  recognizances  hereto- 
fore announced  in  State  t.  Bircblm,  9  Ker. 
99,  and  State  v.  Murphy,  23  NeT.  398,  48 
Pac.  628. 

The  Judgment  is  reversed,  and  the  district 
court  is  directed  to  overrule  the  demurrers 
to  the  complaint  aud  allow  the  defendants 
to  answer  if  they  desire. 

NORCROSS,  0.  J.,  and  SWBENET,  J., 
concur. 


(32  Ner.  I4Z) 

COIiLINS  T.  NAT  C.  GOODWIN  A  CO.,  Inc. 
(No.  1,853.) 

(Sapreme  Court  of  Nevada.    April  4,  1910.) 

1.  New  Tbial  (J  131*)— SiATiafENT— Settle- 
ment AND  Authentication. 

Civ.  Prac.  Act  (Comp.  Laws,  {  3292)  |  197, 

provides  that  a  party  preparing  the  statement 
on  motion  for  new  trial  shall  serve  the  same  on 
the  adverse  party  who  may  propose  amendments 
thereto,  and  shall  within  five  days  after  the  serv- 
ice on  him  of  the  statement  serve  the  same  with 
the  statement  on  the  moving  party,  who  shall 
within  five  days  give  notice  to  toe  adverse  party 
if  be  declines  admitting  the  amendments,  or  they 
shall  lie  deemed  accepted.  At  any  time  there- 
after either  party  may  have  the  statement  set- 
tled by  the  judge  or  referee  on  two  days'  notice. 
When  the  statement  is  agreed  to,  it  shall  be  ac- 
'Companied  by  the  certificate  of  the  parties  or 
their  attorney  that  the  same  has  been  agreed 
on.  When  settled  by  the  judge  or  referee  It 
shall  be  accompanied '  by  his  certificate,  etc. 
Beld,  that  though,  where  no  objection  to  a  pro- 
posed amendment  is  made  within  the  time  speci- 
fied, the  amendment  is  deemed  to  have  been  ac- 
cepted by  the  adverse  party,  and  the  statement 
is  in  effect  agreed  on  by  the  parties,  the  same 
should  be  allowed  and  certified  before  being  used 
on  the  motion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  f  131.*] 

2.  New  Triai.  (J  131*)— Statement— Waivkb 
or  Settlement. 

Where  the  parties  submit  a  motion  for  a 
new  trial  on  the  statement  as  agreed  on,  they 
waive  the  objection  that  the  statement  was  not 
properly  allowed  and  certified. 

(Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  i  131.*] 

e.  Appeal  and  Erbob  ({  627*)  — Delat  in 

FILING  Transcript. 

Where  the  transcript  on  appeal  is  not  filed 
within  the  time  prescribed  by  Sapreme  Court 
rule  3  (73  Pac  zii),  the  appeal  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
BJrror,  Cent.  Dig.  {  2744 ;   Dec.  Dig.  f  627.*] 

Appeal  from  District  CJourt,  Washoe  County. 

Action  by  KatUryn  A.  Collins  against  the 
Nat  C.  Goodwin  &  Company,  Incorporated. 
Plaintiff  had  judgment,  and  defendant  ap- 
peals. '  On  motion  to  dismiss  appeal.  Mo- 
tion granted. 

Dodge  &  Barry,  for  appellant  James 
Glynn,  and  A.  E.  Painter,  for  respondent. 


SWEENEY,  J.  This  Is  a  motion  under  the 
provisions  of  rule  8  of  this  court  (73  Pac.  xil) 
to  dismiss  an  appeal  from  an  order  denying 
a  motion  for  a  new  trial.  The  following 
facts  appear  from  the  papers  on  file  in  sup- 
port of  the  motion:  "That  on  July  25,  1908, 
judgment  was  entered  in  favor  of  the  plain- 
tiff for  the  sum  of  |1,625  damages.  That 
on  July  31,  1908,  notice  of  Intention  to  move 
for  a  new  trial  was  duly  filed  and  served. 
That  on  November  21,  1908,  statement  on 
motion  for  a  new  trial  was  filed  and  served. 
That  on  December  29,  1908,  proposed  amend- 
ment to  statement  on  motion  for  a  new  trial 
was  filed  and  served  by  plaintiff.  That  no 
written  notice  declining  to  accept  said  pro- 
posed amendment  was  filed  in  said  cause. 
That  on  January  5,  1900,  plaintiff  filed  and 
served  notice  of  motion  to  settle  statement 
on  January  9,  1909;  That  no  order  of  court 
appears  of  record  relating  to  such  settlement. 
That  on  January  16,  1909,  argument  on  mo- 
tion for  a  new  trial  was  set  for  hearing  on 
January  23,  1909.  That  on  January  23,  1909, 
the  following  order  was  made  and  entered 
of  record  in  said  cause:  'Defendant's  mo- 
tion for  a  new  trial  coming  on  regularly  to 
be  heard.  Dodge  ft  Barry,  appearing  as  at- 
torneys for  the  defendants,  and  Lorrin  An- 
drews, Esq.,  appearing  as  attorney  for  the 
plaintiff.  The  motion  was  argued  by  counsel 
for  the  respective  parties.  Defendant  offer- 
ed in  evidence  all  the  files  in  said  case,  and 
statement  on  motion  for  a  new  trial.  Order 
admitted  in  evidence  and  considered  as  read. 
Ordered  motion  stand  submitted.'  That  on 
April  2,  1909  (In  pursuance  of  certain  prior 
orders  not  necessary  to  quote),  the  following 
order  was  made  and  entei^d  in  the  cause: 
'Whereas  it  appearing  to  the  satisfaction  of 
the  court  that  the  plaintiff  has  filed  herein 
her  consent  to  the  judgment  entered  herein, 
being  reduced  to  the  sum  of  |625,  the  said 
consent  being  pursuant  to  an  order  of  the 
court  heretofore  made  on  the  SOth  day  of 
March,  1909.  It  is  therefore  ordered  that 
said  judgment  be  reduced  to  the  sum  of  $625 
and  it  is  further  ordered  that  the  motion  of 
the  defendant  for  a  new  trial,  be  and  the 
same  is  hereby  denied.'  That  on  May  8, 
1900,  notice  of  appeal  from  the  order  of 
April  2,  1909,  denying  motion  for  a  new  trial 
was  filed  and  served,  and  on  the  same  date 
an  undertaking  on  appeal  in  due  form  was 
filed." 

It  Is  the  contention  of  counsel  for  the  ap- 
pellant that  the  motion  to  dismiss  ought  not 
to  prevail  for  the  reason  that  the  statement 
on  motion  for  a  new  trial  was  never  settled 
by  the  trial  court.  This  contention,  under 
the  facts  disclosed,  we  think  is  without  merit. 

Section  197  of  the  Civil  Practice  Act,  rela- 
tive to  statements  on  motion  for  a  new  trial, 
provides:  "The  party  preparing  the  state- 
ment •  •  •  after  having  filed  the  same 
with  the  clerk,  and  bad  such  filing  entered 
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and  endorsed,  shall  serve  the  same  on  the 
adverse  party,  on  the  same  day,  who  may 
proi)08e  amendments  thereto,  •  •  •  and 
shall,  within  five  days  after  the  serrlee  on 
him  of  the  statement,  file  his  amendment 
with  the  clerk  and,  •  •  •  shall  on  the 
same  day,  serve  the  same,  with  the  state- 
ment, on  the  moving  party,  who  shall,  with- 
in Ave  dnys  thereafter,  give  written  notice  to 
the  adverse  party  if  he  declines  admitting 
the  amendments,  or  they  shall  be  deemed  ac- 
cepted. At  ftny  time  thereafter  either  party 
may  have  the  statement  settled  by  the  Judge 
or  referee  upon  two  days'  notice  thereof  to 
the  other  party.  •  •  •  when  the  state- 
ment is  agreed  to  it  shall  be  accompanied 
with  the  certificate,  either  of  the  parties 
themselves  In  fact  or  their  attorney,  that  the 
same  has  been  agceed  upon,  and  Is  correct. 
When  settled  by  the  Judge  or  referee,  it  shall 
be  accompanied  with  bis  certificate  that  the 
same  has  been  allowed  by  him  and  Is  cor- 
rect When  no  amendments  have  been  filed, 
the  statement  shall  be  accompanied  with  the 
certificate  of  the  clerk  of  that  fact.  •  •  • 
The  several  periods  of  time  limited  may  be 
enlarged.    •    •    •"     (Comp.  Laws,  {  3292). 

The  amendment  offered  by  the  plaintiff  to 
the  defendant's  statement  on  motion  for  a 
new  trial  is  deemed  to  have  been  accepted 
by  the  defendant  and,  therefore,  the  state- 
ment tn  effect,  agreed  upon  by  the  parties. 
There  was  then  nothing  more  for  the  Judge 
to  settle  than  if  no  amendment  had  been 
proposed.  Where  no  amendments  have  been 
filed,  the  certificate  of  the  clerk  to  that  effect 
ia  sufficient  authentication.  Borden  v.  Ben- 
der, 16  Nev.  49;  Tull  ▼.  Anderson,  15  Nev. 
^6.  The  statement  should  be  certified  to  in 
some  appropriate  manner,  and  it  is  irregular 
for  the  court  to  pass  upon  the  motion  In  the 
absence  of  some  such  certification.  But  if, 
as  a  matter  of  fact,  it  appears  that  the  state- 
ment has  been  settled  or  agreed  upon  to  all 
Intents  and  purposes,  and  counsel  submit  the 
motion  to  the  court  upon  the  statement  with- 
out question,  as  was  done  in  this  case,  they 
will  be  deemed  to  have  waived  the  formall^ 
of  certificating.  There  has  been  no  conten- 
tion that  tbe  ruling  on  the  motion  was  inad- 
vertently or  Improvldently  made  before  the 
statement  was  certified  to,  and  no  motion  to 
vacate  the  order  on  that  ground  was  made. 
Crosby  t.  North  Bonanza  M.  Co.,  23  Nev.  70, 
7S,  42  Paa  583.  As  counsel  cannot  now  be 
heard  to  question  the  want  of  certification  to 
the  statement  on  motion  for  a  new  trial,  it 
follows  that  no  valid  reason  appears  for  ap- 
pellant's delay  in  sending  the  statement  or 
transcript  on  appeal  to  this  court 

The  case  at  bar  may  be  distinguished  from 
the  case  of  Toung  t.  Updike,  29  Nev.  303, 
89  Pac.  4S7,  relied  on  by  counsel  for  appel- 
lant, not  only  because  of  the  fact  that  dif- 
ferent   statutory    provisions    were    involved. 


but  for  the  further  reason  that  in  the  latter 
case  no  question  of  waiver  was  Involved. 
The  motion  to  dismiss  the  appeal  Is  granted. 

NORCROSS,  C.  J.,  and  TALBOT,  J.,  am- 
cur. 

(41  Mont.  51) 
MILBT  V.  NORTHERN  PAO.  BY.  CO. 
(Supreme  Court  of  Montana.    March  26,  1910.) 

1.  Appeal  and  Errob  (|  lllj*)— Disuissalot 
Action. 

A  motion  by  respondent  to  dismiss  tbe  ac- 
tion will  not  be  granted  b^  tbe  Supreme  Court 
on  appeal,  such  court  having  authority  to  dls' 
miss  only  actions  or  proceedings  commenced 
therein. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  lllL*] 

2.  Pleadino  <|  63*)  — Speciai.  STATDTm— 
PaooF. 

One  seeking  recovery  under  a  special  stat- 
ute creating  a  new  liability  must  plead  and 
prove  the  facts  'showing  bis  right  to  recover  un- 
der such  statute. 

[Ed.  Note.— For  otiier  cases,  see  Pleading. 
Cent  Dig.  i  133 .  Dec.  Dig.  f  63.*1 

3.  Carbiers  (I  307*)  —  Cabbiaob  or  Pabser- 
OEHS— Contracts  LmiTiNo  Llabiutt— Rs- 
DDCED  Fare. 

In  the  absence  of  statutoi?  restrictions,  a 
railway  company  may  for  a  reduced  fare  sell  a 
particular  form  of  ticket  whereby  its  liability  is 
restricted  and  its  obligations  curtailed. 

[Ed.  ,  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SI  1036, 1252-1250 ;  Dec.  Dig.  1 307.«1 

4.  Cabbiebb  (S  20*)— Fah-ube  to  Stop  at  Sta- 
tion—Acttion  FOB  Stathtoby  Penalty  — 
Statutes— CoNSTHUCTiOK. 

Under  Rev.  Codes,  |  4380,  requiring  nil- 
road  corjrarations,  on  tender  of  the  "regular 
rates  of  fare,"  to  furnish  tickets  entitling  the 
purchasers  to  ride,  and  providing  that  any  rail- 
road faillne  to  furnish  tickets  or  refusing  the 
passage  which  the  same  call  for,  must  i>ay  to 
the  person  so  refused  $200,  one  purchasing  a 
ticket  at  a  reduced  rate  may  not  recover  the  pen- 
alty on  failure  of  tbe  railroad  to  stop  at  the 
station  named  in  tbe  ticket. 

VEi.  Note. — For  other  coses,  see  Carriers,  Dec. 
Dig.  i  20.»] 

Appeal  from  District  Court,  Park  County; 
Frank  Henry,  Judge. 

Action  by  Alta  Mlley  against  tbe  Northern 
Pacific  Railway  Company.  From  a  Judgment 
for  plaintiff  and  from  an  order  denying  a  new 
trial,  defendant  appeals.  Reversed  and  re- 
manded. 

Wm.  Wallace,  Jr.,  John  O.  Brown,  and  R. 
F.  Gaines,  for  appellant 

HOLLOWAT,  J.  During  the  month  of  Ju- 
ly, 1908,  the  Northern  Pacific  Railway  Com- 
pany was  operating  a  double  train  service 
over  its  Park  branch,  between  Livingston  and 
Gardiner.  On  that  line  of  road,  and  between 
the  regular  stations  at  Emigrant  and  Elec- 
tric, there  is  a  flag  station  known' as  "Dall- 
eys."  At  tbe  time  in  question  passenger  train 
No.  103,  which  left  Livingston  in  the  fore- 
noon, did  not  stop  at  Daileys,  but  passenger 


•Fnr  otlier  eases  see  same  topic  and  sectlos  NUMBER  In  Dec.  *  Am.  Digs.  U07  to  date,  *  Reporter  Indexes 
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train  No.  101,  which  left  I/Mngston  In  the 
afternoon,  did  stop  at  that  point  to  let  off  or 
take  on  passengers.  On  July  4,  1908,  the 
plaintiff  purchased  from  the  Jforthem  Paciflc 
ticket  agent  at  LiTingston  a  round  trip  tick- 
et for  passage  to  Daileys  and  return,  and 
boarded  train  No.  ICe  for  the  purpose  of  mak- 
ing her  Journey.  When  the  train  conductor 
came  to  collect  her  ticket,  he  Informed  her 
that  the  train  she  was  then  on  did  not  stop 
at  Daileys,  and  she  was  thereupon  forced  to 
alight  at  Emigrant,  which  was  the  nearest 
station  to  (Daileys  at  which  the  train  did  stop. 
She  brought  this  action,  and  in  her  complaint 
assumes  to  state  two  causes  of  action ;  the 
first  founded  upon  the  defendant's  common- 
law  liability,  and  the  second  upon  the  pro- 
visions of  section  4330  of  the  Revised  Codes 
of  Montana.  The  first  cause  of  action  seems 
to  have  been  abandoned  at  the  trial ;  at  least 
the' instructions  given  by  the  court  only  sub- 
mitted to  the  Jury  the  second  cause  of  ac- 
tion, and  upon  that  cause  of  action  a  verdict 
was  returned  In  favor  of  the  plaintiff  for  the 
statutory  penalty  of  $200;  and  from  the 
Judgment  entered  on  the  verdict,  and  from 
an  order  denying  it  a  new  trial,  the  railway 
company  appealed.  The  respondent  did  not 
make  any  appearance  In  this  court,  but  ap- 
parently confessed  error  by  asking  this  court 
to  dismiss  the  action.  This  motion  we  cannot 
grant.  It  Is  only  an  action  or  proceeding 
commenced  in  this  court  that  we  have  any 
authority  to  dismiss  under  any  circumstan- 
ces. To  dismiss  the  appeals  would  amount 
to  an  affirmance  of  the  Judgment  and  order, 
and,  as  there  are  not  any  grounds  urged  for 
such  action,  we  are  left  to  consider  on  the 
merits  the  questions  raised,  or  such  of  them 
as  may  be  necessary  to  a  determination  of 
the  appeals. 

The  evidence  offered  by  the  plaintiff  dis- 
closes that  the  ticket  she  purchased  was  an 
excursion  ticket.  Issued  on  account  of  the 
fourth  of  July  holiday,  and  that  It  was  sold 
to  her  for  $1.20,  whereas  the  regular  round 
trip  fare  from  Livingston  to  Daileys  was 
$1.80.  Section  4330,  Revised  Codes,  under 
whldi  this  recovery  was  had,  reads  as  fol- 
lows :  "Every  railroad  cori>oration  must  pro- 
vide, and  on  being  tendered  the  regular  rates 
of  fare,  furnish  to  every  person  desiring  a 
passage  on  their  passenger  cars,  a  ticket 
which  entitles  the  purchaser  to  a  ride,  and 
to  the  accommodations  provided  in  their  cars, 
from  the  depot  or  station  where  the  same  is 
purchased,  to  any  other  depot  or  station  on 
the  line  of  their  road.  Every  such  ticket  en- 
titles the  holder  thereof  to  ride  on  their  pas- 
senger cars  to  the  station  or  depot  of  destina- 
tion, or  any  Intermediate  station,  and  from 
any  Intermediate  station  to  the  depot  of  des- 
tination designated  In  the  ticket,  at  any  time 
within  six  months  thereafter.  Any  corpora- 
tion failing  so  to  provide  and  furnish  tick- 
ets, or  refusing  the  passage  which  the  same 
calls  for  when  sold,  must  pay  to  the  person 
so  refused  the  sum  of  two  hundred  dollars." 


We  do  not  deem  It  advisable  to  determine 
some  of  the  Important  questions  suggested 
by  appellant's  brief.  This  cause  has  not  been 
argued  for  respondent,  and  we  reserve  our 
decision  upon  those  questions  until  such  time 
as  they  may  arise  and  be  fully  presented. 
Section  4330  creates  a  liability,  on  the  part 
of  the  railway  company,  where  none  ex- 
isted before,  and  since  this  action  was  tried 
upon  the  theory  of  the  company's  liability 
under  the  statute,  and  not  otherwise,  the  only 
question  with  which  we  need  concern  our- 
selves at  this  time  is:  Does  the  plaintiff 
make  out  a  case  entitling  her  to  the  penalty 
provided  in  that  section?  In  Kelly  v.  North- 
em  Paciflc  Ry.  Co.,  35  Mont.  243,  88  Fac.  1009, 
this  court  said :  "In  order  to  settle  the  rule 
in  this  state,  we  decide  that,  where  a  party 
relies  for  recovery  upon  a  ^edal  statute  cre- 
ating a  liability  where  none  existed  before,  he 
must  set  forth  in  ordinary  and  concise  lan- 
guage a  statement  of  facts  showing  his  right 
to  recover  under  that  statute."  Of  course,  it 
follows  that  the  proof  must  then  conform  to 
the  facts  pleaded. 

It  will  be  observed  that  section  4330  does 
not  absolutely  require  the  railway  company 
to  furnish  a  ticket  good  from  Livingston  to 
Daileys  upon  every  train  running  upon  the 
Park  branch;  at  the  utmost  it  can  only  be 
said  that  it  makes  such  requirement  provid- 
ed the  regular  fare  is  tendered;  and,  as  to 
whether  the  section  goes  to  this  extent,  we  re- 
serve our  decision.  The  plaintiff  did  not  ten- 
der or  pay  the  regular  fore.  She  purchased 
an  excursion  ticket  for  which  she  paid  a  spe- 
cial or  reduced  fare;  and  that,  in  the  ab- 
sence of  statutory  restrictions,  a  railway 
company  may  for  a  reduced  fare  seU  a  par- 
ticular form  of  ticket,  whereby  its  liability 
Is  restricted  and  its  obligations  curtailed,  is 
recognized  by  the  authorities  generally.  Rose 
V.  Northern  Pacific  Ry.  Co.,  85  Mont  70,  88 
Pac.  767,  119  Am.  St  Rep.  838. 

Since  the  plaintiff  insists  that  she  Is  enti- 
tled to  recover  the  penalty  provided  by  sec- 
tion 4330  above,  by  reason  of  the  fact  ttiat 
she  was  not  permitted,  by  virtue  of  the  tick- 
et she  had  purchased,  to  ride  from  Living- 
ston to  Daileys  and  to  alight  at  that  station 
from  the  train  upon  which  she  sought  car- 
riage, she  must  show  that  she  met  the  re- 
quirements of  that  section,  which  have  to  do 
with  the  passenger  as  distinguished  from  the 
carrier;  and,  as  we  have  Just  observed,  the 
first  requirement  is  that  she  should  have  ten- 
dered the  regular  fare  for  her  ticket,  and 
this  she  did  not  do.  Our  Constitution  (sec- 
tion T,  art  15),  our  Codes,  this  conit,  in  Rose 
V.  No^hem  Pacific  Ry.  Co.,  above,  and  Brian 
V.  Oregon  Short  Line  R.  Co.,  40  Mont  — , 
105  Pac.  489,  and  the  authorities  generally, 
recognize  the  distinction  between  a  ticket  sold 
at  the  regular  fare,  and  one  Sold  at  a  reduced 
fare  or  special  price.  The  plaintiff  sought 
to  make  her  Journey  upon  train  No.  103,  and 
the  trouble  arose  because  that  train  would 
not  stop  at  Daileys  to  let  her  off.    There  Is 
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evidence  that  she  ynM  mlried  by  the  ticket 
agent ;  irat  that  evidence  has  to  do  only  with 
the  first  cause  of  action,  which  did  not  go  to 
the  JQ17.  It  coQid  not  have  any  application 
to  the  canse  of  action  for  the  statutory  pen- 
alty. Whatever  right  section  4330  may  con- 
fer upon  a  passenger  who  has  paid  or  ten- 
dered the  regular  fare  for  his  ticket,  It  does 
not  assume  to  confer  any  whatever  upon  a 
person  who  has  purchased  a  ticket  at  a  price 
below  the  regular  fare,  as  plaintiff  in  this 
Instance  did ;  and  since  the  plaintiff  does  not 
hrtng  herself  within  the  class  of  persons  for 
whose  benefit  section  4330  was  enacted,  she 
cannot  maintain  an  action  for  the  penalty 
which  that  section  provides. 

The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded. 

Reversed  and  remanded. 

BBAMTI/T,  Ok  X,  and  SMITH,  J.,  concur. 


(41  HoDt  39) 

In  re  BOBBINS'  ESTATEL 

BOB  V.  TREMBLAt. 

(Supreme  Court  of  Montana.    March  26,  IWO.) 

L  WnxB  (J  45*)— Testamkntabt  Capacity. 
One  in  a  weakened  condition  physically 
from  the  effects  of  disease,  but  sound  mentally 
and  able  to  understand  the  disposition  of  his 
property  provided  for  in  his  will,  possesses  tes- 
tamentary capacity. 

ITSA.  Note.— For  other  cases,  see  Wills,  Cent. 
D^.  i»2;   Dec.  Dig.  |  45.*] 

2.  WniS  (S  220*)  —  Vauditt  —  Right  to 

Qtjestiow. 

An  heir  at  law  of  a  testator  is  in  a  posl- 
ti<«i  to  contest  the  validity  of  a  ci^t  in  a  will 
revoking  ail  former  wills. 

[Eid.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  632-537;   Dec.  Dig.  S  220.*] 

S.  Wills  (8  215*)  —  VAUDrrr— Pbookkdings 
TO  Question. 

Under  Rev.  CodeS;  {|  7397,  7399,  7402, 
providing  that  on  a  will  contest  questions  af- 
fecting the  validity  of  a  will  must  on  request 
be  tned  by  jury,  etc,  and  that  the  court  if 
satisfied  that  the  will  was  duly  executed,  and 
that  the  testator  was  of  sound  mind,  and  did 
not  act  under  duress  or  nndue  influence,  should 
probate  the  will,  etc.,  the  validity  of  a  will 
which  provides  for  payment  of  debts  and  ap- 
points an  executor,  but  which  disposes  of  the 
bnlk  of  the  estate  to  charity  in  violation  of 
sections  4761  and  4762,  relating  to  testamentary 

Jilts  to  charity,  cannot  be  raised  in  proceedings 
or  the  probate  of  the  will,  but  can  only  be  de- 
termined after  the  admission  of  the  will  to 
probate. 

[Ed.  Note.— For  otlier  cases,  see  Wills,  Cent. 
Dig.  S!  622,  523;   De&  DlgTi  215.*] 

Appeal  from  District  Court,  Lewis  and 
Clark  County;   J.  M.  Clements,  Judge. 

Proceedings  by  Mathilda  Tremblay  for  the 
probate  of  the  will  of  John  Hobblns,  tn 
which  Mary  H.  Roe  appeared  as  a  contest- 
ant From  a  Judgment  denying  the  probate, 
contestee  appeals.     Reversed  and  remanded. 


John  N.  Booth,  P.  I.  Gole,  D.  V.  Smith,  T. 
B.  Brady,  and  Veazey  ft  Veasey,  for  appel- 
lant J.  G.  Balr,  Wm.  F.  CLeaiy,  and  J. 
W.  Freeman,  for  respondent 

SMITH,  J.  On  February  11,  1907,  Mathil- 
da Tremblay,  also  known  as  Sister  Mary  Ju- 
lian, filed  her  petition  in  the  district  court  of 
Teton  county  praying  that  the  last  will  alAd 
testament  of  John  Hobblns,  deceased,  dated 
February  6,  1907,  be  admitted  to  probate. 
The  follovrlng  Is  a  copy  of  the  alleged  will : 

"I,  John  Hobblns,  of  sound  and  disposing 
mind  and  memory,  do  hereby  make,  publish 
and  declare  this,  my  last  will  and  testament; 
hereby  revoking  any  and  all  former  wills 
by  me  at  any  time  heretofore  made. 

"First:  I  direct  that  all  my  Just  debts  be 
paid.  Including  funeral  ezpraises,  and  all  ex- 
pense of  last  sickness. 

"Second:  I  direct  that  my  executrix  here- 
in named  shall  have  a  suitable  monument 
erected  at  my  grave,  not  to  cost  more  than 
Five  Hundred  Dollars  ($500.00). 

"Third:  TO  my  brother  and  sisters,  nieces 
and  nephews,  I  will  and  l>equeath  the  sum 
of  One  Dollar  ($1.00)  each. 

"Fourth:  The  balance  and  residue  of  my 
estate,  both  real  and  personal,  I  will,  devise 
and  bequeath  unto  Mathilda  Tremblay  (SlB-' 
ter  Mary  Julian)  to  be  by  her  used  In  soch' 
manner  and  benefits  as  she  may  see  fit 

"Fifth:  I  hereby  name,  constitute  and  ap- 
point as  the  executrix  of  this  will,  Mathilda 
Tremblay,  (Sister  Mary  Julian),  and  request 
that  she  be  permitted  to  execute  the  duties 
of  this  trust  without  being  required  to. give' 
bond. 

"Sixth:  I  hereby  revoke  any  former  wills 
or  bequests  by  me  at  any  time  heretofore 
made." 

On  March  2,  1907,  Mary  G.  Roe  filed  her 
written  contest,  wherein  she  alleged  that  she; 
is  a  sister  of  deceased;  that  he  left  no  sur-' 
vlvlng  Issne,  wife,  father,  ot  mother;  that, 
at  the'  time  of  the  execution  of  the  will  he 
was  not  of  sotmd  or  disposing  mind  or  ca- 
pable of  making  a  will;  that  the  so7Called 
will  was  executed  "under  Influence  of  the; 
Importunities,  suggestions  or  persuasions  of 
said  Mathilda  Tremblay  or  of  some  other 
person  or  peraons  unknown,  and  Is  not  .the 
free'  and  voluntary  act  of  the  said  John  Hob- 
blns"; that  "said  pretended  will  was  undu- 
ly executed";  that  it  was  understood  and 
agreed  between  Hobblns  and  Mathilda  Trem- 
blay that  the  latter  was  to  take  the  property 
for  the  use  and  benefit  of  the  Sisters  of  Char- 
ity of  Providence,  a  benevolent  and  chari- 
table organization;  that  the  pretended  will 
was  executed  less  than  30  days  prior  to  the 
death  of  Hobblns,  and  the  property  was  left 
to  proponent  for  the  purpose  of  avoiding,  If 
possible,  the  force  and  effect  of  the  provi- 
sions of  sections  1758  and  1759  of  the  Code 


*For  other  oases  ■••  same  topic  and  section  NUMBIiR  in  Deo.  *  Am.  I>iB8.  U07  to  data,  *  Reporter  Indoxes 


Digitized  by 


Google 


8 


108  PACIFIC  RBPORTBB. 


(IfonL 


of  Civil  Procedure  (now  sections  4761,  4702, 
Rey.  Codes).  The  afflrmatlve  allegations  of 
the  so-called  contest  were  put  In  Issue  by  an 
answer.  The  cause  was  tried  to  the  district 
court  of  Teton  county,  sitting  with  a  Jury, 
which  retamed  the  following  special  find- 
ings: "(1)  Was  John  Hobbins,  deceased,  of 
sonifd  and  disposing  mind  at  the  time  of 
making  the  will  in  question  of  February  S, 
1907?  Answer:  No.  (2)  Did  John  Hobbins, 
deceased,  make  the  will  In  question  and  there- 
in name  Mathilda  Tremblay  as  principal 
beneficiary  with  the  understanding  and 
agreement  between  himself  and  herself  that 
she  would  take  the  property  of  the  deceased 
as  trustee  and  for  the  purpose  of  distribut- 
ing same  to  the  society  or  orgnntzatlon 
which  conducts  and  <H)erates  what  Is  known 
as  the  Columbus  Hospital  In  the  city  of 
Oreat  Falls,  Mont?  Answer:  Yes.  (3)  Was 
the  will  In  question  duly  executed?  Answer: 
No.  (4)  Was  the  will  in  question  mnde  as 
the  free  and  voluntary  act  of  John  Hobbins, 
deceased?  Answer:  No."  A  Judgment  was 
entered  rejecting  the  alleged  will  and  refus- 
ing to  admit  the  same  to  probate.  From 
this  Judgment  and  an  order  denying  a  new 
trial,  the  proponent  has  appealed. 

Before  proceeding  to  an  examination  of 
the  matters  argued  in  this  court.  It  may  be 
well  to  dispose  of  finding  No.  3,  in  which 
the  Jury  determined  that  the  will  was  not 
duly  executed.  They  probably  misunder- 
stood the  import  of  this  question.  It  should 
have  been  decided  by  the  court  In  the  affirm- 
ative. The  testimony  shows  beyond  doubt 
that  all  hecessary  statutory  formalities  were 
complied  with,  if  deceased  was  of  sufficient 
mental  capacity  to  execute  a  will. 

Three  questions  are  offered  for  our  solu- 
tion: (1)  It  is  contended  that  contestant, 
Mary  G.  Roe,  is  without  right  to  oppose  the 
probate  of  the  offered  will  on  account  of  the 
fact  that  she  has  no  Interest  In  the  estate; 
that  prior  to  its  execution  deceased  had  on 
March  18,  1890,  made  another  will,  by  which 
he  left  «11  of  his  property  to  his  nephew 
John  Roe,  wnich  former  wUI  is  still  In  force 
If  not  legally  revoked  by  later  wills.  (2)  It 
is  most  seriously  argued  by  counsel  that  find- 
ings Nos.  1  and  4  are  without  substantia] 
support  in  the  testimony.  (3)  The  last  point 
Is  that  the  district  court  of  Teton  county 
sitting  as  a  court  of  probate  with  limited  Ju- 
risdiction had  no  authority  in  this  proceed- 
ing to  try  the  question  whether  the  devise 
and  bequest  to  the  proponent  are  void  by  vir- 
tne  of  the  statute  above  referred  to. 

Disposing  first  of  the  second  question,  we 
have  carefully  read  and  examined  all  of  the 
evidence  In  the  record,  and  conclude  there- 
from without  hesitation  that  there  is  no 
substantial  testimony  to  warrant  the  first 
and  last  findings.  While  it  Is  true  that  In 
a  will  executed  one  day  prior  to  the  one 
offered  for  probate  the  testator  described 
himself  as  being  of  the  same  age  as  he  was 


at  the  time  of  ^ecatlnff  the  will  of  March 
18,  1890,  and  that  in  the  offered  will  be  un- 
dertakes to  leave  $1  to  his  "brother,  sisters, 
nieces  and  nephews,"  when  In  fact  he  had 
never  had  a  brother,  we  do  not  regard  these 
matters  as  of  sufficient  weight  or  importance 
to  overcome  the  positive  testimony  of  those 
who  were  frequently  present  in  the  room  of 
the  deceased  at  different  times  for  48  hours 
Immediately  before  his  death  and  at  the  time 
of  the  execution  of  the  will,  and  of  other  wit- 
nesses who  had  known  him  well  for  years. 
These  witnesses  testified  categorically  that, 
while  he  was  In  a  weakened  condition  phys- 
ically from  the  effects  of  the  disease  known 
as  erysipelas,  he  was  nevertheless  capable 
and  sound  mentally  and  fully  understood  the 
contents  of  the  will  and  the  disposition  of  bis 
property  thereby  provided  for.  This  testi- 
mony was  uncontradicted,  and  we  find  noth- 
ing suspicious  or  improbable  about  it  There 
is  no  evidence  whatever  that  the  making  and 
execution  of  the  will  were  not  free  and  vol- 
untary acts  of  the  deceased.  No  necessity 
exists  for  imcumbering  this  opinion  with  a 
narrative  or  summary  of  the '  testimony  on 
this,  point  It  may  be  found  In  the  record 
on  file  In  the  clerk's  office.  We  conclude, 
therefore,  that  the  court  below  was  In  error 
In  adopting  findings  Nos.  1  and  4,  and  Inter- 
rogatories 1  and  4  should  have  been  answer^ 
ed  In  the  affirmative. 

2.  The  foregoing  disposes  Incidentally  of 
appellant's  first  contention,  for  the  reason 
that  the  offered  will  revokes  all  former  wills, 
and  therefore  any  heir  at  law  of  deceased  is 
In  a  position  to  raise  the  third  question  sub- 
mitted for  determination.  The  matter  also 
becomes  Immaterial  In  view  of  the  disposi- 
tion hereafter  to  be  made  of  the  third  con- 
tention. 

3.  Sections  4761  and  4762  of  the  Revised 
Codes  read  as  follows: 

"Sec.  4701.  No  estate,  real  or  personal, 
shall  be  bequeathed  or  devised  to  any  char- 
itable or  benevolent  society,  or  corporation  or 
to  any  person  or  persons  In  trust  for  charita- 
ble uses,  except  the  same  be  done  by  will  duly 
executed  at  least  thirty  days  before  the  de- 
cease of  the  testator;  and  If  so  made,  at  least 
thirty  days  prior  to  such  death,  such  devise 
or  legacy,  and  each  of  them,  shall  be  valid; 
Provided,  that  no  such  devises  or  bequests 
shall  collectively  exceed  one-third  of  the  es- 
tate of  the  testator,  leaving  legal  heirs,  and 
In  such  case  a  pro  rata  deduction  from  such 
devises  or  bequests  shall  be  made,  so  as  to 
reduce  the  aggregate  thereof  to  one-third  of 
such  estate;  and  all  dispositions  of  property 
made  contrary  hereto  shall  be  void,  and  go 
to  the  residuary  legatee  or  devisee,  next  of 
kin,  or  heirs,  according  to  law. 

"Sec  4762.  No  estate,  real,  or  personal, 
shall  be  bequeathed  or  devised  to  any  char- 
itable or  benevolent  society  or  corporation, 
or  to  any  person  or  persons  In  trust  for  char- 
itable uses  except  the  same  be  done  bj  let- 
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ters  duly  executed  at  least  thirty  days  be- 
fore tbe  decease  of  tbe  testator,  and  If  so 
made  at  least  thirty  days  prior  to  snch 
death,  such  devise  or  legacy  and  each  of 
them  shall  be  valid:  Provided,  tliat  tbe  pro- 
hibition contained  in  this  section  shall  not 
apply  to  cases  -where  not  more  than  one-third 
of  the  estate  of  the  testator  shall  be  be- 
Queatbed  or  devised  for  charitable  or  be- 
nevolent purposes." 

Appropriate  and  timely  .  objection  was 
made  by  proponent  to  the  consideration  by 
the  court  of  the  legal  effect  of  the  fourth 
clause  of  the  will,  and  it  is  now  Insisted  that 
tbe  court  erred  In  submitting  Interrogatory 
nnmbered  2,  relating  thereto,  to  the  jury. 
We  are  of  opinion  that  this  contention  must 
be  upheld.  Section  7397,  Rev.  Codes,  pro- 
vides that  upon  the  contest  of  a  will  the 
following  issues  of  fact  may  be  tried:  "(1) 
The  competency  of  the  decedent  to  make  a 
last  will  and  testament  (2)  The  freedom 
of  the  decedent  at  tbe  time  of  the  execution 
of  the  will  from  duress,  menace,  fraud,  or 
mdue  Influence.  (3)  Tbe  due  execution  and 
attestation  of  the  will  by  the  decedent  or 
subscribing  witnesses;  or,  (4)  Any  other 
questions  substantially  affecting  the  validity 
of  the  will,  must  on  request  of  either  party 
in  writing  filed  three  days  prior  to  the  day 
set  for  hearing,  be  tried  by  a  Jury.  If  no 
jury  is  demanded,  tbe  court  or  Judge  must 
try  and  .determine  the  issues  joined.  On  the 
trial,  the  contestant  is  plaintiff  and  tbe  peti- 
tioner is  defendant" 

It  will  be  observed  that  the  statute  refers 
In  terms  to  Issues  of  fact  after  a  demurrer 
has  been  overruled.  The  fourth  paragraph 
of  the  section  Is  somewhat  general  in  terms, 
but  the  questions  therein  referred  to  are 
those  substantially  affecting  the  validity  of 
the  will  Itself,  and  not  any  particular  devise 
or  bequest  therein  provided  for.  The  fact 
that  the  bulk  of  the  estate  is  given  to  the 
proponent  can  make  no  difference  in  prin- 
ciple. The  will  provides  for  the  payment  of 
debts  and  appoints  an  executrix  and  Is 
therefore  complete  without  clause  4.  See 
Mulholland  v.  Glllan,  25  R.  I.  87,  54  Atl.  928. 
Article  2,  c.  2,  Rev.  Codes,  in  which  section 
7897  is  found,  is  entitled:  "Contesting  Pro- 
bate of  WUls."  Section  7399,  Rev.  Codes, 
provides  that,  upon  return  of  the  special 
verdict  "judgment  of  the  court  must  be 
rendered  either  admitting  the  will  to  pro- 
late or  rejecting  it"  Section  7402,  Rev. 
Codes,  provides  that  If  the  court  or  judge 
la  satisfied  upon  tbe  proof  taken,  or  from  the 
facts  found  by  tbe  jury,  that  the  will  was 
duly  executed,  and  that  the  testator  at  the 
time  of  its  execution  was  of  sound  and  dis- 
posing mind,  and  not  acting  under  duress, 
menace,  fraud,  or  undue  Influence,  a  certif- 
icate of  tbe  proof  and  the  facts  found,  sign- 
ed by  the  Judge  and  attested  by  the  seal  of 
the  court   must  l>e  attached  to  the  will. 


Thus  the  will  Is  admitted  to  probate^  There 
Is  not  any  Indication  in  the  article  of  tbe 
Code  under  consideration  that  the  valid- 
ity or  invalidity  of  specific  bequests  or  devis- 
es may  be  con^dered  in  this  proceeding;  and 
there  is  no  authority  in  the  court  to  do  so, 
unless  perchance  a  determination  of  sucb  - 
question  would  affect  tbe  validity  of  the  en- 
tire win,  which  is  not  the  case  here.  Tbe 
Issue  Indicated  may  be  tried  and  determined 
in  appropriate  proceedings  instituted  after 
the  will  is  formally  admitted  to  pfobate. 
This  court  in  State  ex  rel.  Donovan  v.  Dis- 
trict Court,  25  Mont  855.  65  Pac.  120,  said: 
"But  tbe  contest  of  a  will  does  not  involve 
the  question  whether  tbe  property  has  es- 
cheated or  will  escheat,  nor  the  question 
whether  the  property  or  its  proceeds  should 
be  deposited  In  the  State  Treasury  for  the 
benefit  of  nonresident  alien  heirs.  Neither 
question  can  be  adjudicated  upon  the  contest 
of  a  will  or  of  Its  probate.  The  office  of  a 
contest  ia  to  attack  the  validity  of  a  purport- 
ed will.  Its  object  is  to  have  such  will  re- 
jected. Consideration  of  the  question  of  ti- 
tle, except  in  so  far  as  It  may  be  essential 
to  ascertain  whether  the  contestant  is  an  In- 
terested person,  within  the  meaning  of  sec- 
tions 2329  and  2340  of  the  Code  of  Civil  Pro- 
cedure [of  1895],  would  be  without  the  legit- 
imate scope  of  the  proceeding." 

In  Barney  v.  Hayes,  11  Mont  00,  27  Pa& 
384,  Mr.  Chief  Justice  Blake,  speaking  for 
this  court  said:  "It  would  be  Improper  for 
us  to  express  an  opinion  upon  the  interpre- 
tation of  said  will  until  the  issues  of  fact 
have  been  tried  and  determined  according  to 
law."  The  Supreme  Court  of  California  in 
Re  Sanderson,  74  CaL  199,  15  Pac  753,  saUt: 
"In  cases  of  contests  of  a  will  the  issaetr 
must  be  sucb  as  that  the  determination  of 
them  will  leave  to  tbe  court  no  office  except 
to  enter  a  Judgment  admitting  the  will  to 
probate  or  rejecting  it"  In  Bktate  of  Mary 
Cobb,  49  Cal.  599,  It  was  said:  "The  other 
questions  attempted  to  be  raised  by  the  ob- 
jections filed  concern  the  construction  to  be 
placed  upon  the  will,  and  cannot  be  consid- 
ered until  it  shall  have  been  admitted  to 
probate."  In  the  case  of  Wood  v.  Sawyer, 
61  N.  C.  251,  it  was  held  that  when  a  paper, 
purporting  to  be  a  will,  and  executed  with 
the  requisite  formalities  by  a  person  compo' 
tent  to  make  a  will,  is  offered  for  probate. 
It  must  be  established  without  regard  to  the 
construction  of  its  contents,  and  without  con- 
sideration of  trusts  declared  therein.  In 
the  Matter  of  the  Will  of  McLaughlin,  1 
Tuck.  (N.  T.)  T9,  the  surrogate  said:  "It 
Is  the  factum  of  the  documait  that  is  then 
[at  time  of  application  for  probate]  under 
consideration."  The  Supreme  Court  of  Cal- 
ifornia in  the  Matter  of  the  Estate  of  Pforr,. 
Deceased,  144  Cal.  121,  77  Pac.  825,  held  that 
a  will  regular  In  form  and  properly  executed 
cannot  be  denied  probate  on  the  ground  that 
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some  of  Its  prorlslons  an  Invalid.  See,  al- 
■0,  BliSB  T.  Macomb,  PMbate  Judge,  129 
Mich.  127,  88  N.  W.  300. 

We  conclude  that  the  court  erred  In  refus- 
ing to  admit  the  will  to  probate.  The  Judg- 
ment is  therefore  vacated  and  set  aside,  and 
the  order  denying  a  new  trial  ia  rerersed. 
The  cause  la  remanded  with  dlrectimis  to 
admit  the  will  to  probata 

Beversed  and  remanded. 

BBAMTLT,  a  J,  and  HOU/OWAT,  X, 
concur. 


(41  MoBt.  31) 

BUMPINO  T.  BUMPINCK 
(Sapieme  Court  of  Montana.    March  26,  1910.) 

1.  DivoBCE  ({  228*)— AUMONT— Suit  Monet— 
Apflication  roB  Axj.owAncK— Bubden  or 
Pmof. 

Under  Ber.  CodoL  {  S6T7.  providing  that 
vUle  a  divorce  action  u  pending  the  court  may 
require  the  husband  to  pay  as  alimony  any 
money  necessary  to  enable  the  wife  to  prosecute 
or  daend  the  action,  the  burden  la  not  on  the 
wife  to  show  affirmatively  that  her  application 
for  suit  money  is  made  in  good  faith,  and  that 
tbete  is  a  probability  of  her  success. 

[EM.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  I  652;  Dee.  Dig.  {  228.*] 

2.  New  Tbiai,  (|  79*)  —  Gaoawns  —  Insotti- 
ciBNCT  OF  Evidence— FiNDiNOB  bt  Coubt. 

On  motion  by  defendant  for  new  trial  on  the 
giounda  that  the  evidence  was  insufficient  to 
Justify  the  findings,  that  it  was  insufficient  to 
jnsti^  the  decision,  and  that  the  dedsion  was 
against  law,  the  court  -  might  pass  on  such 
grounds,  though  in  adopting  the  findings  and 
making  its  special  findings  In  plaintiff's  favor 
it  necessarily  passed  on  such  grounds  liefore. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  I  165V^;  Dec.  Dig.  {  79.*] 

8.  AFPEAt  AND  Bbbob  (|{  1054,  1056*)  — 
HABIOJESS   EBBOB— B17I.IN0S  ON   EVIDENCE— 

Equity  Cases. 

The  rule  that,  in  an  equity  case,  error  in 
admitting  or  excluding  evidence  is  not  ^und 
for  reversal  does  not  apply  where  the  evidence 
was  of  import,  and  by  the  ruling  of  the  court 
thereon  it  is  reasonably  apparent  that  it  was  so 
regarded  by  the  court,  and  for  that  reason  prob- 
ably affected  the  result  reached. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  4186,  4192;  Dec.  Dig.  IS 
1054,  1056.*] 

4.  New  Tbiai.  (J  IS*)— Qboundb. 

It  is  the  duty  of  the  court  to  grant  a  new 
trial  if  on  hearing  of  the  motion  it  concludes 
that  substantial  error  was  committed  on  the 
trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {  19;  Dec.  Dig.  |  13.*] 

6.  DivoBCB  (J  212*)- Tbmpobabt  Aiomont— 

NECESBirr. 

A  wife  applying  for  temporary  alimony 
pending  a  divorce  action  must  show  the  necessity 
for  the  allowance. 

.  [Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dfe.  H  616,  617;  Dec  Dig  I  212.*] 

6.  DivoBCE  (J  224*>^AiJMONT— Sun  Monet. 
The  rules  requiring  a  showing  of  necessity, 
governing  allowances  for  suit  money  and  ex- 
penses of  litigating  a  divorce  action,  are  the 


same  as  those  applying  to  allowances  for  tempo- 
rary alimony. 

[EM.  Note. — For  other  casea,  see  Divorce,  Cent 
Dig.  I  646;  Dec.  Dig.  |^4>] 

7.  DivoBCB  a  227*)— AtntoNT— Suit  Monet.. 
In  a  divorce  action,  the  court  is  never  war- 
ranted in  allowing  more  suit  money  than  is 
necessary  for  the  pnqKiae  to  which  it  is  to  be 
applied. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig  »  653,  654;    Dec.  Dig.  |  227.*] 

Appeal  from  District  Conrt.  Lewis  and 
Clark  County;  J.  Miller  Smith,  Jjadge. 

Action  by  John  H.  Bumping  against  Eva 
Bumping.  From  an  order  allowing  defend- 
ant $50  suit  money,  and  $150  to  cover  the 
cost  of  the  Btenographer'a  transcription  of  his 
notes,  plaintiff  appeals.  Modified  and  af- 
firmed. 

B.  A.  Carleton,  for  app^ant  Clayberg  & 
Horsky,  for  respondent 

HOIiLOWAT,  J.  This  cause  was  hereto- 
fore before  this  court  on  appeal  by  defendant 
from  a  Judgment  In  favor  of  the  plaintiff. 
Bumping  V.  Bumping,  36  Mont.  39,  91  Fac. 
1057,  12  L.  B.  A.  (N.  S.)  1197.  The  Judgment 
was  reversed,  and  thereafter  the  defect  in 
the  complaint,  which  was  pointed  out  by  this 
conrt,  was  cured  by  amendment  The  causes 
having  been  brought  to  issue  and  transferred 
to  Lewis  and  Clark  county  for  trial,  was  tried, 
and  a  general  verdict  in  plaintiffs  favor  re- 
turned. The  district  court  adopted  the  Jury's 
finding,  made  some  specific  findings  of  fact, 
and  rendered  Judgment  in  plaintifTs  favor, 
dissolving  the  bonds  of  matrimony.  On  April 
5,  1909,  the  defendant  gave  notice  of  her  in- 
tention to  move  for  a  new  trial,  specifying 
as  the  grounds  thereof  (1)  Insufficiency  of  the 
evidence  to  Justify  the  findings  made ;  (2)  in- 
sufficiency of  the  evidence  to  Justify  the  de- 
cision of  the  court;  (3)  the  decision  of  the 
court  is  against  law;  (4)  errors  of  law  occur- 
ring at  the  trial  and  excepted  to  by  this  de- 
fendant, and  further  gave  notice  that  the 
motion  would  be  made  upon  a  bill  of  ex- 
ceptions thereafter  to  be  prepared.  On  April 
10th  the  defendant  filed  and  served  her  no- 
tice of  motion,  and  motion  for  an  order  of 
court  directing  the  plaintiff  to  pay  Into  court, 
for  the  use  of  defendant  an  amount  of  mon- 
ey sufficient  to  defray  costs  already  incurred, 
to  pay  further  expense  of  litigation,  and  to 
pay  for  a  transcription  of  the  stenographer's 
notes  of  the  testimony  and  proceedings  had 
upon  the  trial,  for  the  preparation  of  her  bill 
of  exceptions.  This  motion  was  supported 
by  the  affidavit  of  defendant,  which,  after 
itemizing  the  expense  already  incurred,  al- 
leges that  the  transcript  of  the  stenographer's 
notes  will  cost  "approximately  $100,"  and 
that  to  further  prosecute  her  motion  for  new 
trial  will  cost  her  $50.  Upon  the  hearing  of 
this  motion  affidavits,  oral  testimony,  and 
documentary  evidence  were  presented,  and 
upon  consideration  thereof  the  court  made 
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an  order  bUowIdj:  the  defendant  ISO  for  salt 
money,  and  $150  to  cover  the  cost  of  the  ste- 
nographer's transcription  of  hi?  notes.  From 
this  order  the  plaintiff  appealed. 

Section  8677,  Ker.  Codes,  provides:  "While 
an  action  for  divorce  Is  pending  the  court 
or  Indge  may,  in  Its  or  his  discretion,  require 
the  husband  to  pay  as  alimony  any  money 
necessary  to  enable  the  wife  to  support  her- 
self or  her  children,  or  to  prosecute  or  de- 
fend the  action."  Appellant  concedes  tliat 
under  the  provisions  of  this  section  the  al- 
lowance of  money  to  the  defendant  to  carry 
on  the  litigation  with  the  plaintiff  was  a 
matter  within  the  sound  legal  discretion  of 
the  trial  court  or  Judge,  but  insists  that  be- 
fore the  order  could  properly  be  made,  these 
facts  mast  appear:  (a)  That  the  application 
is  made  In  good  faith;  (b)  that  there  is  a 
proba<billty  of  defendant's  success;  and  (c) 
that  the  allowance  Is  necessary.  If  by  this 
we  are  to  understand  counsel  for  appellant 
to  contend  that  upon  the  hearing  of  the  mo- 
tion the  burden  is  upon  the  moving  party  to 
majie  these  facts  appear  afflrmatlrely,  then 
we  do  not  agree  with  blm,  except  as  to  the 
third  one,  and  think  the  authorities  do  not 
support  bis  position.  The  subject  is  treated 
at  length  In  14  Cya  On  page  754  the  author 
says:  "If  it  appears  to  the  satisfaction  of 
the  court  that  the  suit  by  the  wife  has  not 
been  instituted  in  good  faith  to  secure  a  di- 
vorce, but  merely  to, collect  money  from  the 
hnsband,  or  to  compel  him  to  support  her, 
alimony  pendente  lite  will  not  be  allowed." 
Again,  on  page  753,  it  is  said:  "No  allow- 
ance for  temporary  alimony  should  be  made, 
If  it  appears  of  record  that  the  suit  of  the 
applicant,  or  the  defense  Interposed  by  her, 
as  the  case  may  be,  is  without  any  Just  or 
reasonable  foundation,  so  that  there  is  no 
probability  of  her  saccess."  It  will  be  ob- 
served that  these  rules  do  not,  either  express- 
ly or  by  implication,  impose  upon  the  moving 
party  the  burden  of  showing  afBrmatively 
the  facts  mentioned.  Our  Code  gives  to  the 
losing  party — the  defendant  in  this  instance 
— the  absolute  right  to  move  for  a  new  trial, 
even  in  an  equity  suit,  if  she  complies  with 
the  statute  relative  to  the  procedure,  and 
whatever  criticism  may  Justly  be  made  of 
the  practice,  so  long  as  it  is  authorized  by 
law,  the  right  cannot  be  denied  to  a  litigant 

It  is  aptly  said  that  the  first,  second,  and 
third  grounds  of  the  motion  for  a  new  trial 
were  necessarily  passed  upon  by :  the  court 
adversely  to  the  defendant,  when  that  court 
adopted  the  finding  of  the  Jury  and  made  its 
special  finding  in  plaintiff's  favor;  and, 
while  this  is  true,  the  same  court  may  never- 
theless again  pass  upon  them,  In  considering 
the  motion  for  a  new  trial.  White  v.  Barl- 
ing, 86  Mont  413,  93  Pac.  848.  It  is  said  by 
connsel  for  appellant  in  his  brief:  "The 
fourth  and  last  ground,  'errors  of  law  oc- 
curring at  the  trial,'  etc,  is  likewise  unavail- 
ing, for  the  reason  that  in  an  equity  case  er- 
rors in  admitting  or  excluding  evidence  are 


no  ground  for  reversaL  If,  iip<m  flie  whole 
case,  the  conscience  of  the  chancellor  to  sat- 
isfied that  Justice  has  been  done,  the  law  to 
satisfied,  and  the  Judgment  cannot  be  re- 
versed"—and  Bank  v.  Greenhood,  16  Mont 
395,  41  Pac.  250,  851,  is  relied  upon.  In  the 
case  Just  cited  this  court  said:  "This  court 
will  not  grant  a  new  trial  merely  on  the 
ground  that  the  Judge  received  improper  tes- 
timony on  the  trial  of  the  issue,  or  that  be 
rejected  that  which  was  proper.  If,  on  the 
whole  facts  and  circumstances  the  chancellor 
is  satisfied  the  result  ought  not  to  have  been 
different  if  such  testimony  had  been  rejected 
in  tbe  one  case  or  received  in  the  other." 
The  same  rule  is  stated  in  Montana  Ore  Pur. 
Co.  V.  Boston  &  Montana  0.  C.  &  S.  Min. 
Co.,  25  Mont  427,  65  Pac.  420.  But  in  the 
later  case  of  Anaconda  Copper  Mln.  Co.  v. 
Heinze,  27  Mont  161,  69  Pac.  909,  tbto  court, 
in  speaking  of  the  rul^  as  announced  in  25 
Mont  above,  said :  "TUs  rule,  however,  has 
no  application  where  the  error  complained  of 
to  fundamental,  and  It  is  not  reasonably  ap- 
parent that  It  did  not  result  in  prejudice.  If 
the  evidence  admitted  or  excluded  is  trifling 
or  unimportant  as  compared  with  the  com- 
petent evidence  admitted  and  considered,  and 
if  its  exclusion  or  admission  could  not  have 
affected  the  result  reached,  the  Judgment  or 
order  appealed  from  will  not  be  reversed  on 
the  ground  of  error  in  admitting  or  exclud- 
ing it  Where,  however,  the  evidence  in  ques- 
tion is  of  Import  and  by  the  ruling  of  the 
court  thereon  it  to  made  reasonably  apparent 
that  it  was  so  regarded  by  the  court  and 
for  that  reason  probably  affected  tbe  result 
reached,  the  Judgment  or  order  based  upon  it 
cannot  be  sustained.  The  statement  made  in 
the  case  dted  is  not  properly  guarded,  but 
it  must  be  interpreted  in  the  light  of  tbe 
conditions  there  presented.  So  Interpreted, 
it  to  apparent  that  thto  court  did  not  intend 
to  lay  down  tbe  broad  declaration  that  a 
Judgment  or  order  made  in  an  equity  case 
will  never  be  reversed  npoii  appeal,  on  the 
ground  that  the  trial  court  has  erred  in  ad- 
mitting and  excluding  evidence." 

So  that  tn  the  present  case,  if  the  trial 
court  upon  hearing  the  motion  for  a  new 
tflal  should  conclude  that  substantial  error 
had  been  committed  upon  the  trial  of  the 
case,  it  not  only  could,  but  it  wonld  be  its 
duty  to  grant  a  new  trial.  Whether  or  not 
there  to  any  probability  of  such  result  being 
reached,  we  cannot  have  any  means  of  know- 
ing. The  record  of  the  trial  to  not  before  us; 
but  frcMn  the  fact  that  the  Judge  who  presid- 
ed at  the  trial  of  the  case  on  the  merits  also 
granted  thto  order  we  must  assume  that  he, 
who  was  familiar  with  all  the  proceedings, 
deemed  that  there  are  for  presentation,  on 
the  motion  for  new  trtol,  questions  which  are 
fairly  debatable.  While  the  evidence  adduc- 
ed upon  the  hearing  of  this  motion  tends  to 
show  that  the  underlying  motive  which 
prompts  the  defendant  in  prolonging  tbe  liti- 
gation is  a  desire  to  harass  the  plaintiff  and 
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to  burdrai  him  with  costs  and  expenses,  we 
are  not  prepared  to  say  that  the  proof  la  so 
far  conclusive  that  she  ought  to  be  denied  the 
means  of  presenting  her  motion  for  a  new 
trial,  80  long  as  the  trial  court  evidently 
deemed  the  motipn  not  altogether  without 
merit 

We  agree  with  counsel  for  appellant  that 
it  was  Incumbent  upon  the  moving  party  to 
show  the  necessity  for  the  allowance.  In  14 
Oyc.  752,  It  is  said:  "The  wife  must  show 
upon  her  application  for  temporary  alimony 
that  she  has  no  means  under  her  control 
suflSclent  to  maintain  herself  pending  the 
litigation.  If  she  has  sufScient  means  of  her 
own  to  provide  for  her  separate  maintenance, 
no  such  alimony  will  be  allowed."  It  is  con- 
ceded, also,  that  the  rules  governing  allow- 
ances for  suit  money  and  exi>enses  of  litiga- 
tion are  the  same  as  those  which  apply  to 
allowances  made  for  temporary  alimony. 
The  evidence  offered  on  the  hearing  of  this 
motion  discloses  that  the  cost  of  the  tran- 
scription of  the  stenographer's  notes  of  the 
proceedings  will  be  approximately  $100.  The 
order  makes  an  allowance  of  $150  for  that 
purpose.  It  is  scarcely  necessary  to  say  that 
a  court  is  never  warranted  in  allowing  more 
than  Is  necessary  for  the  purpose  to  which 
It  Is  to  be  applied;  and  we  Imagine  that  the 
amount  of  the  order  was  a  mere  clerical 
misprision,  and  should  be  corrected  to  cor- 
respond with  the  proof.  If  it  should  hereaft- 
er appear  that  $100  is  not  sufflclent  to  meet 
the  particular  purpose,  the  court  can,  and 
doubtless  will,  make  a  further  order  cover- 
ing the  deficiency;  but,  upon  the  record  as  It 
now  stands,  the  cause  should  be  remanded  to 
the  district  court,  with  directions  to  modify 
the  order,  by  decreasing  the  amount  thereof, 
for  transcribing  the  stenographer's  notes, 
from  1150  to  $100,  and  as  thus  modified  the 
order  should  be  afflrmed,  and  it  Is  so  order- 
ed. Had  the  appellant  called  to  the  atten- 
tion of  the  district  court  or  Judge  the  mis- 
take in  the  order  which  we  have  Just  consid- 
ered, doubtless  it  would  have  been  corrected 
and  the  expense  of  this  appeal  avoided.  As 
he  did  not  do  so,  be  will  be  taxed  with  the 
costs  of  the  appeaL 

Modified  and  affirmed. 

BRANTLT,  C  J.,  and  SMITH,  J.,  concur. 


(41    MODt.    ») 

PAINB  et  al.  v.  BRITISH-BUTTB  MIN- 
ING CO. 
(Snpreme  Conrt  of  Montana.    March  26,  1910.) 

1.  Appeal  and  Error  (§  917*)— Rulings  on 

Pleadings— Review. 

An  order  Bustaining  a  demurrer  which  at- 
tacks the  complaint  on  several  grounds  must  be 
sustained  if  any  ground  justifies  the  ruling. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  H  3706-8700;  Dec  Dig.  | 
917.*1 


2.  Tbovbb  and  Contvmasiov  (|  82*)— Rioht  to 

Sue. 

A  plaintitF  in  an  action  for  conversion  must 
allege  a  general  or  special  ownership  in  the 
property  in  controversy  and  a  right  to  the  im- 
mediate poasession  of  it  at  the  time  of  the  con- 
version. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  f  197 ;   Dec.  Dig.  {  32.*] 

3.  TRovn  AND  Conversion  (|  32*)  — Com- 
plaint—Allegations. 

A  plaintiff  in  an  action  for  conversion  may 
plead  that  at  the  time  of  the  conversion  be  wag 
the  owner  and  entitled  to  the  immediate  posses- 
sion of  the  propertpr  or  he  may  set  forth  the 
facts  showing  bis  title  and  right  of  possession, 
but  the  averments  of  such  facts  must  be  clear 
and  precise  and  certain  to  common  intent 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  {  197 ;   Dec.  Dig.  i  32.*] 

4.  Tboveb  and  CoNVEBSioir  (|  32*)  — Com- 
plaint—Allegations. 

Where  piaintill  in  an  action  for  conveision 
sets  forth  specifically  his  chain  of  title  to  the 
property  in  controversy,  a  general  allegation  of 
ownership  will  not  cure  any  defect  in  the  chain 
relied  on,  and  where  he  undertakes  to  deraisn 
his  title  and  follows  the  facta  averred  by  the 
declaration  that  "thereby,"  or  "by  virtue  there- 
of," he  became  the  owner,  the  concluding  declara- 
tion will  not  be  treated  as  an  allegation  of  own- 
ership, but  as  the  mere  consequences  flowing 
from  the  facts  set  forth,  and  the  sufficiency  oi 
the  complaint  must  t>e  determined  by  reference 
to  the  facts  set  forth. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  (  197 :    Dec.  Dig.  i  32.*] 

5.  Trover  and  Conversion   (|  32*)  — Com- 
plaint-Allegations. 

As  against  a  special  demurrer  for  ambi^- 
ity  and  uncertainty,  a  complaint  in  an  action 
for  conversion  is  not  sufficient  which  merely  al- 
leges facta  from  which  title  in  plaintiff  may  be 
inferable,  and  where  no  direct  allegation  of  own- 
ership is  made,  title  in  plaintiff,  as  distinguished 
from  any  one  else,  must  be  the  inevitable  infer- 
ence from  the  facts  stated. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  |  197 ;   Dec.  Dig.  {  32.*] 

C.  CoRPonATioss   (I   133*) — Complaint— Suf- 
ficiency. 

A  complaint  in  an  action  for  conversion  of 
corporate  stock  which  alleges  that  a  third  per- 
son, for  a  valuable  consideration,  assigned  the 
same  in  blank  and  delivered  the  same  to  plain- 
tiff, who  thereby  became  and  was  the  owner 
thereof  and  entitled  to  have  the  same  transfer- 
red on  the  books  of  the  corporation,  and  that  Uie 
corporation  refused  to  make  the  transfer  and 
converted  the  stock  to  Its  own  use,  without  al- 
leging that  the  consideration  passed  from  plain- 
tiff, or  that  the  stock  was  delivered  with  intent 
to  transfer  title  to  him,  is  insufficient  oa  demur- 
rer because  the  complaint  is  as  consistent  with 
ownership  In  some  third  person  as  in  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  I  133.*] 

Smith,  J.,  dissenting. 

Appeal  from  District  Court,  Silver  Bow 
County ;   Jeremiah  J.  Lynch,  Judge. 

Action  by  William  A.  Paine  and  others,  co- 
partners under  the  firm  name  of  Paine,  Wel>- 
foer  &  Co.,  against  the  Brltlsh-Butte  Mining 
Company.  From  a  Judgment  for  defendant 
on  sustaining  a  demurrer  to  the  complaint, 
plaintiffs  appeal.    Affirmed. 


*For  othar  cases  sea  suns  topic  and  section  NUMBER  in  Dec.  *  Am.  Digs.  U<>7  to  date,  *  Reporter  Indezaa 
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ForblB  &  Evans  and  John  E.  Corette,  for 
appellants.  Kirk,  Bourquln  &  Kirk,  for  re- 
spondent 

HOLIiOWAT,  J.  A  demurrer  having  been 
sustained  to  the  third  amended  complaint 
filed  In  this  action,  and  plaintiffs,  having  de- 
clined to  plead  further,  suffered  Judgment  to 
be  rendered  and  entered  against  them,  and 
appealed  to  this  court 

The  complaint  in  question  alleges  that  the 
plaintiffs  are  copartners,  doing  business  as 
Paine,  Webber  &  Co. ;  that  the  defendant  Is 
a  corporation  having  Its  principal  office  in 
Butte,  with  Its  president  and  secretary  resid- 
ing there ;  that  It  has  a  capital  stock,  repre- 
sented by  shares  evidenced  by  stock  certifi- 
cates, and  that  the  president  and  secretary 
are  authorized  to  make  transfers  of  stock  up- 
on the  records  of  the  corporation.  It  Is  then 
alleged  that  on  February  1,  1908,  N.  J.  Lloyd 
and  Burt  Adams  Tower  each  owned  2,500 
shares  of  the  capital  stock  of  the  defendant 
company,  and  each  held  a  certificate  eviden- 
cing his  ownership.  The  complaint  then  con- 
tains this  allegation:  "(5)  That  on  the  1st 
day  of  February,  1008,  the  said  Lloyd  and 
Tower  for  a  valuable  consideration  transfer- 
red and  assigned  the  said  shares  of  stock  and 
the  certificates  representing  the  same  In 
blank,  and  delivered  the  same  and  the  whole 
thereof  to  these  plaintiffs,  who  thereby  be- 
came and  were  owners  and  holders  thereof, 
and  entitled  thereto,  and  entitled  to  have  the 
same  transferred  upon  the  books  of  the  said 
defendant  company."  It  is  further  alleged 
that  plaintiffs  presented  the  said  certificates 
to  the  officers  of  the  defendant  company,  at 
its  office  in  Butte,  and  demanded  that  the 
stock  be  transferred  of  record  and  new  cer- 
tificates issued  to  plaintiffs  In  lieu  of  the  cer- 
tificates so  presented;  that  the  defendant 
and  its  officers  neglected  and  refused  to  make 
such  transfer  or  to  issue  or  deliver  to  plain- 
tiffs new  certificates  representing  the  shares 
of  stock  so  sought  to  be  transferred,  and  by 
reason  of  such  refusal  the  defendant  company 
thereby  converted  such  shares  of  stock  to  its 
own  use.  The  coinplaint  then  sets  forth  the 
damages  which  plaintiffs  have  sustained  by 
reason  of  the  alleged  conversion,  and  concludes 
with  the  usual  prayer.  The  demurrer  attacks 
the  complaint  on  the  ground,  among  others, 
that  it  Is  ambiguous  and  uncertain.  The  or- 
der of  the  court  is  a  general  one,  and  If  any 
ground  to  the  demurrer  will  justly  the  court's 
ruling,  it  must  be  sustained. 

In  an  action  for  conversion  the  plaintiff 
must  allege  a  general  or  special  ownership  In 
the  property  and  a  right  to  the  Immediate 
possession  of  it  at  the  time  of  the  conversion. 
Raymond  v.  Blancgrass,  36  Mont  449,  93 
Pac.  648,  16  Li  R.  A.  (N.  S.)  976 ;  Harrington 
T.  Stromberg-Mnlllns  Co.,  29  Mont  157,  74 
Pac.  413.  "It  Is  sufficient  to  allege  merely 
that  at  the  time  of  the  conversion  the  plain- 
tiff was  the  owner  and  entitled  to  the  Im- 
mediate possession  of  the  goods.     Such  aa 


averment  Is  an  affirmation  of  a  fact  and  Is 
not  open  to  the  objection  that  it  is  a  mere 
legal  conclusion."  21  Ency.  Pleadlug  &  Prac- 
tice, 1063.  But  the  plaintiff  is  not  confined 
to  this  particular  form  of  pleading.  He  may 
set  forth  the  facts  showing  his  title  and 
right  of  possession.  "Allegations  respecting 
title,  being  averments  of  material  and  trav- 
ersable facts,  must  be  clear  and  precise;  but 
certainty  to  a  common  intent  seems  all  that 
Is  necessary,  and  it  has  been  held  that  where 
the  inevitable  Inference  from  facts  alleged 
and  from  all  the  averments  of  the  pleading 
construed  together  is  that  either  realty  or 
personalty  is  the  property  of  a  named  person, 
the  pleading  is  not  demurrable  by  reason 
of  failure  to  make  a  clear  and  specific  aver- 
ment of  title.*'  21  BTncy.  Pleading  &  Practice, 
715.  "Where,  however,  the  pleader  sets  forth 
specifically  the  links  in  his  chain  of  title,  a 
general  allegation  of  o\vnership  will  be  treat- 
ed as  a  mere  conclusion  from  the  facts  stat- 
ed, and  will  not  cure  any  defect  in  the  chain 
relied  upon."  Gruwell  v.  Seybolt,  82  Cal.  7, 
22  Pac.  938.  If  the  plaintiff  undertakes  to  de- 
raign  his  title  and  follows  the  facts  stated, 
by  the  declaration  that  "thereby"  or  "by  vir- 
tue thereof  the  plaintiff  became  the  owner, 
such  concluding  declaration  will  not  be  treat- 
ed as  an  allegation  of  ownership,  but  as  the 
mere  consequences  fiowing  from  the  facta  of 
deralgnment  set  forth.  Turner  v.  White,  73 
Cal.  299,  14  Pac.  794;  21  Eucy.  Pleading  & 
Practice,  719.  In  other  words,  under  such 
circumstances  the  concluding  declaration  does 
not  add  anything  whatever  of  virtue  to  the 
pleading,  but  its  sufficiency  will  be  tested  by 
reference  to  the  facts  set  forth  in  the  de- 
ralgnment As  against  a  special  demurrer 
for  ambiguity  and  uncertainty,  a  complaint  is 
not  sufficient  which  merely  alleges  facts  from 
which  title  in  plaintiff  may  be  Inferable.  If 
the  direct  allegation  of  ownership  is  not  em- 
ployed, then  title  in  plaintiff,  as  distinguished 
from  title  in  any  one  else,  must  be  the  inev- 
itable inference  from  the  facts  stated.  31 
Qyc.  49,  81;  21  Elncy.  Pleading  &  Practice, 
716. 

It  is  true  that  the  allegations  of  this  com- 
plaint are  not  Inconsistent  with  the  idea  of 
plaintiffs'  ownership;  but  that  Is  not  suffi- 
cient As  was  said  by  this  court  in  Becker 
V.  Commissioners,  11  Mont  490,  28  Pac.  1116: 
"But  because  the  language  of  a  pleading  is 
not  inconsistent  with  a  state  of  facts,  that  is 
not  alleging  such  state  of  facts.  The  com- 
plaint must  allege  the  cause  of  action,  and 
not  simply  set  up  matter  which  happens  not 
to  negative  a  cause  of  action.  The  cause  of 
action  must  be  found  In  the  words  of  the 
complaint" 

The  complaint  alleges  that  Lloyd  and  Tow- 
er for  a  valuable  consideration  transferred 
and  assigned  their  shares  of  stock,  and  the 
certificates  representing  the  same.  In  blank, 
and  delivered  them  to  plaintiffs.  There  Is 
not  any  allegation  that  the  consideration 
passed  from  the  plaintiffs,  nor  that  the  cer- 
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tlflcates  were  delivered  with  the  Intent  to 
transfer  title  to  plalntlffB ;  uor,  Indeed,  that 
tbey  were  transferred  or  assigned  to  plaln- 
tUfs.  For  the  sake  of  Illustration  merely,  let 
us  assume  that  John  Doe  furnished  the  mon- 
Qjr  to  purchase  these  certificates  and  deliver- 
ed it  to  plalntlfFs  with  directions  to  them  to 
purchase  the  stock  for  him ;  that  plaintiffs 
undertook  to  do  so  gratuitously;  that  they 
purchased  the  stock  for  Doe,  paying  Doe's 
money  for  It,  and  that  Lloyd  and  Tower  each 
tliereupon  assigned  bis  certificate  In  blank 
and  delivered  it  to  plaintiffs.  Under  such 
circumstances  every  allegation  of  this  com- 
plaint would  be  literally  true,  and  yet  the 
stock  would  belong  to  John  Doe,  and  the 
plaintiffs  would  not  have  any  interest  in  it 
whatever.  This  illustration  is  employed 
merely  to  show  that  under  possible  circum- 
stances the  allegations  of  the  complaint  are 
Just  as  consistent  with  the  Idea  of  owner- 
ship la  some  third  person,  as  with  the  idea  of 
ownership  in  plaintlfb  themselves.  "The 
pleader  is  not  at  liberty  to  leave  his  plead- 
ing open  to  different  constructions,  and  then 
take  his  choice  between  them."  Langsdale  v. 
Woollen,  120  Ind.  78,  21  N..E.  541;  31  Cyc. 
72.  If  the  facts  are  that  Lloyd  and  Tower 
for  a  valuable  consideration  passing  to  them 
from  plaintiffs  assigned  their  certificates  in 
blank,  and  delivered  them  to  plaintiffs  for 
the  purpose  and  with  the  intent  of  transfer- 
ring ownership  to  plaintiffs,  then  the  com- 
plaint could  properly  allege  that  Lloyd  and 
Tower  sold,  assigned,  and  transferred  their 
stock  to  plaintiffs,  and  those  facts  would  ful- 
.ly  sustain  the  allegation.  There  Is  not  any 
excuse  whatever  for  uncertainty  In  this 
pleading.  In  the  complaint  now  under  con- 
sideration plaintiffs  have  made  their  fourth 
attempt  to  state  a  cause  of  action  which 
they  could  have  stated  by  employing  the  gen- 
eral allegation  of  ownership  and  right  of  pos- 
session, in  common  use  in  actions  for  con- 
version, or  the  form  of  allegation  indicated 
abova  The  language  employed  by  this  court 
in  Becker  v.  Commissioners,  above,  is  ap- 
plicable here:  "It  was  such  a  simple  matter 
to  allege  these  facts  constituting  a  cause  of 
action — the  appellant  had  sudi  abundant  op- 
Itortunity  to  allege  them,  if  they  were  true — 
and  as  he  refused  to  do  so^  apparently  with 
deliberation,  it  would  seem  that  the  pleader 
considered  that  he  had  set  out  his  alleged 
cause  of  action  as  fully  as  the  facts  war- 
ranted." 

We  think  the  complaint  Is  ambiguous  and 
uncertain,  and  that  the  district  court  was 
fully  Justified  In  sustaining  the  special  de- 
murrer which  pointed  out  the  objection  we 
have  considered.    The  Judgment  is  affirmed. 

Affirmed. 

BRANTL7,  O.  J.,  concurs. 

SMITH,  3.  I  dissent  The  decision  Is  too 
technical.     In  my  Judgment  the   allegation 


that  plaintiffs  "thereby  became  the  owners 
and  holders  thereof,"  while  somewhat  in  the 
nature  of  a  conclusion,  should  be  considered 
as  supplementing  the  preceding  allegations. 
No  harm  can  result  from  requiring  the  de- 
fendant to  answer,  thus  enabling  the  court  to 
pass  upon  the  actual  facts  in  the  casa 


(S7  UUh,  SIS) 
KURTZ  V.   OGDBN   CANYON   SANITARI- 
UM CO.  et  al.  (UTAH  &  O.  LUMBER 
CO.  et  al.,  Interveners). 

(Supreme  Conrt  of  Utah.    March  11, 1910.    On 
Application  for  Rehearine,  April  5,  1910.) 

1.  Pasties  (|  1*)— Capacitt  to  Sub. 

Bvery  natural  person  of  lawful  age  has 
legal  capacity  to  sue. 

[ISd.  Note. — For  other  cases,  see  Parties,  Cent. 
Dig.  J  1;   Dec.  Dig.  S  1.*] 

2,  Descent  and  Distbibution  (|  90*)  — 
MoBiaAOEB— FOBECLOSUBS— Pabtieb  Plain- 
Tira. 

An  heir  and  distributee  of  a  decedent's  es- 
tate who  was  appointed  in  the  order  of  dis- 
tribution aa  trustee  for  the  other  heirs  is  a 
proper  party  plaintiff  to  sue  for  the  foreclosure 
of  a  trust  deed  held  by  such  decedent's  estate, 
as  assignee,  for  security,  such  appointment  be- 
ing made  at  tiie  request  of  all  the  heirs  interest- 
ed in  the  claim  secured. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Dec.  Dig.  i  90.*] 

3.  Exscmoss  AND  ADinNierrBATOBB  (S  315*) 
— Obdeb  of  Distbibution— Ooixatebal  At- 
tack, 

The  court  having  Jnrisdlction  of  all  the 
heirs  of  a  decedent's  estate  and  of  the  subject- 
matter,  an  order  of  distribution  Is  not  subject 
to  collateral  attack  on  the  ground  that  the  pro- 
vision therein  appointing  one  of  the  distributees 
as  trustee  for  the  other  heirs  for  the  foreclo- 
sure of  a  mortgage  held  by  the  estate,  was  in  ex- 
cess of  the  court's  power. 

[Ed.   Note.— For  other  eases,  see   Executors 
and  Administrators,  Dec.  Dig.  I  815.*] 

4,  Pleapino  (§  193*)— Oboundb  »ob  Dkuub- 
bkb— mlbjoindeb  of  causes. 

The  objection  to  a  complaint  that  several 
causes  of  action  have  been  "commingled  in  one 
statement  as  one  cause  of  action"  is  not  a 
nound  for  demurrer  under  Comp.  Laws  1007,' 
I  2962,  as  a  misjoinder  of  "several  causes  of 
action." 


[Ed.    Note.— For  other   cases,    see   Pleading, 
Cent,  Dig.  |  435 ;   Pec.  Dig.  f  183.*] 

5.  Plbadino  {i  368*)— OoMPLAiNT-^oionn- 
GUNO  or  Causes. 

The  remedy  for  commingling  in  one  state- 
ment several  causes  as  one  cause  of  action  is- 
a  motion  to  require  plaintiff  to  separately  state 
his  cause  of  action,  as  required  by  Comp.  Lews 
1907,  I  2961. 

[Ed.   Note.— For   other  cases,    see   Pleading, 
Cent.  Dig.  §  1194:  Dec.  Dig.  f  368.*] 

6.  Action  (J  48*)— Joindeb  of  Causes— Skp- 
ABATB  Notes  Coixatebal  to  Same  Mobt- 

OAOE. 

The  causes  of  action  on  separate  notes  se- 
cured by  the  same  mortgage  may  I>e  Joined  In 
one  action  for  foreclosure. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec. 
Dig.  {  4a*] 
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7.   MOBTaAOKS   {{  681*)  —  FOBECLOBUBB  —  At- 

TOBNXT's  Fees— KviDENCX  as  to  Auount. 
Under  Gomp.  Laws  1907,  g  3505,  providing 
that  the  attorney's  fee  in  foreciosure  proceed- 
ings shall  be  fixed  by  the  conrt,  notwithstand- 
ing any  stipulation  in  the  mortgage  to  the  con- 
trary, the  court  may  hear  testimony  of  attorneys 
to  aid  it  in  fixing  a  reasonable  fee,  though  the 
mortgage  provides  a  definite  amount  therefor. 

[Ekl.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  t  581.*] 

&  Appeal  and  Ebbos  (|  1050*)— Review— 

Habmless  Ebbor. 

EMdence,  even  U  improperly  admitted, 
which  does  not  change  the  result  is  not  preju- 
dicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4153-1160,  4166;  Dec 
Dig.  i  1050.*] 

9.  c0bp0bati0i7s  '  (j  478*)  —  mobtoaokb  — 
Debts  Secubed. 

A  resolution  of  corporate  directors  author- 
ized the  giving  of  a  note  to  cover  two  items  of 
indebtedness  due  to  the  payee,  and  the  transfer 
to  the  payee  of  a  trust  deed,  or  mortgage,  to  be 
held  as  collateral  to  secnre  such  note.  In  the 
note  it  was  stated  that  the  trust  deed  was  "de- 
posited as  collateral  security  for  the  payment 
of  this  note,  and  of  any  and  all  claims,  de- 
mands, or  other  indebtedness  due,  or  not  due." 
Held,  that  the  security  of  the  trust  deed  did 
not  cover  another  note,  subsequently  made  by 
the  corporation,  to  the  same  payee,  but  not 
mentioned  in  the  resolution. 

[Eld.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  i  478.*] 

10.  COBPOBATIOKS    ({    477*)— MOBTOAOES— DE- 

uvEsr. 

A  corporation  executed  a  mortgage  in  form 
of  a  trust  deed  to  secnre  bonds  to  be  issued. 
The  bonds  were  not  negotiated,  but  the  cor- 
poration becoming  indebted  for  borrowed  money 
on  notes  indorsed  by  one  of  its  direators,  and 
such  director  tiaving  died,  and  his  administra- 
tor having  paid  the  indebtedness,  and  the  claim 
against  the  corporation  having  been  distributed 
among  the  heirs  of  the  deceased  director,  and 
one  of  the  distributees  appointed  to  collect  the 
claim  against  the  corporation,  a  note  for  the 
.amount  was  given  such  distributee  by  the  cor- 
poration, and  the  mortgage  was  transferred  as 
collateral.  Held  that,  there  being  no  evidence 
of  fraud  in  thus  securing  the  debt  paid  by  the 
corporate  director,  the  mortgage  lien  is  valid, 
the  effect  bein^  the  same  as  if  it  bad  been  ex- 
ecuted and  delivered  for  the  purpose  of  securing 
the  corporate  debt. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  {  477.*] 

11.  CoBPOBATiona  (|  545*)  —  Iitsolvenot  — 

PSEFEBBNCES  TO  DiBECTOBS. 

Where  a  corporation  received  the  exclusive 
benefit  of  the  money  borrowed  for  it  on  the  in- 
dorsement of  one  of  its  directors,  a  corporate 
mortgage  given  to  secure  the  estate  of  such  di- 
rector, who  paid  the  debt,  is  not  a  giving  of  an 
unlawful  preference  to  a  corporate  director.* 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dea  Dig.  |  645.*] 

12.  COBPOBATIONS    (I    538*)   —  InSOLVBNCT   — 

Evidence  or  Insolvenct. 

That  a  corporation  is  Insolvent  at  the  time 
its  mortgage  is  foreclosed  does  not  show  that 
it  was  insolvent  when  the  mortgage  was  given. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  2151 ;    Dec.  Dig.  i  53a*) 


>  Wells  T.  Scott.  U  Utah,  127,  65  Pae.  n;    Nation- 
al Bank  t.  Scott,  18  Utah,  400,  65  Pac.  S74. 


13.  cobfobations  (§  482*)  —  mobtgageb  — 
Fobeclobube  of  Tbust  Deed  —  Pasties 
Plaintiff. 

Where  corporate  bonds  and  deed  of  trust 
for  security  were  never  actually  negotiated,  nor 
delivered  for  the  purpose  for  which  they  were 
executed,  but  the  deed  sul>sequently  became  op- 
erative as  security  for  a  corporate  debt,  with 
which  the  trustee  had  no  connection,  such  trus- 
tee is  not  a  proper  party  plaintiff  to  sue  for  the 
foredosure  of  the  trust  deed.a 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  t  482.*] 

On  Application  for  Rehearing. 

14.  COBPOBATIONS  ({  482*)  —  Mobtqaoes  — 
FOBBOLOBUBE — PaBTIES  PLAINTIFF. 

A  corporation  executed  a  trust  deed  to  se- 
cure bonds  to  be  issued.  The  bonds  were  not 
negotiated,  but,  the  corporation  having  become 
indebted  for  liorrowed  money,  the  deed  and 
bonds  were,  by  authority  of  a  corporate  reso- 
Intion,  delivered  as  "security  for  tne  payment 
of  said  moneyj"  as  evidenced  by  the  collateral 
corporate  note.  Beld,  that  on  default  in  the 
payment  of  such  note,  the  payee  could  sue  to 
foreclose  the  trust  deed. 

[Ed.  Note.— For  other  cases,  see  GorporaHona, 
Dec.  Dig.  i  482.*] 

Appeal  from  District  Court,  Second  Dis- 
trict;  J.  A.  Howell,  Judge. 

Action  by  J.  H.  Knitz  against  the  Ogden 
Canyon  Sanitarium  Company,  and  Cl  D. 
Clark,  defendants,  and  the  Utah  &  Oregon 
Lumber  Company,  J.  H.  Winslow,  Sr.,  and 
the  Sbupe-WUliams  Candy  Company,  Inter- 
veners. Plaintiff  had  Judgment,  and  Inter- 
veners appeal.    Modified  and  affirmed. 

H*  H.  Henderson,  T.  D.  Johnson,  and  John 
O.  Davis,  for  appellants.  Maglnnls  &  Com 
and  A.  O.  Horn,  for  respondent 

FRICK,  J.  The  plaintiff  brought  this 
action  against  the  Ogden  Canyon  Sanitarium 
Company,  hereinafter  styled  "company,"  and 
one  C.  D.  Clark  to.  foreclose  a  mortgage  ex- 
ecuted in  the  form  of  a  trust  deed  In  which 
said  Clark  was  named  trustee.  The  mort- 
gage was  delivered  to  plaintiff  as  collateral 
security,  as  will  more  fully  appear  hereafter. 
All  of  the  other  defendants  Intervened  In 
the  action  as  Judgment  creditors  of  said  com- 
pany, and  claimed  that  their  judgment  liens 
were  prior  In  right  to  the  mortgage  lien  of 
plaintiff.  The  court  found  .in  favor  of  the 
plaintiff,  declared  said  mortgage  to  be  a 
prior  and  paramount  lien,  entered  Judgment 
and  decree  of  foreclosure,  and  ordered  the 
land  described  in  said  mortgage  (which  was 
all  the  land  in  which  said  company  had  any 
Interest)  sold,  and  the  proceeds  of  sale  to 
be  applied  first  on  the  debt  secured  by  said 
mortgage,  and  the  balance,  if '  any,  on  said 
Judgment  liens.  The  defendants  and  Inter- 
veners Join  in  the  appeaL  The  findings  of 
fact  fairly  reflect  the  pleadings  and  the  evi- 
dence. In  view  of  the  questions  which  are 
raised  by  the  appeal,  we  deem  it  best  to 


■  Stevens  v.  ImproTament  Co.,  20  Utah,  MT,  E8  Pac. 
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state  at  least  the  substance  of  the  flndiogs. 
The  court  found:  That  the  company 
aforesaid.  In  August  1905,  issued  and  deliver- 
ed to  one  O.  D.  darlt,  as  trustee,  60  coupon 
bonds  of  $1,000  each,  bearing  6  per  cent 
Interest,  and  that  on  said  date,  in  connection 
with  said  bonds,  and  to  secure  their  pay- 
ment, said  company  also  executed  and  deliv- 
ered to  said  Clark,  as  trustee,  a  certain 
"deed  of  trust  and  mortgage"  whereby  said 
company  conveyed  to  said  trustee  certain 
lands  situated  in  Weber  county,  Utah ;  that 
said  trust  deed  was  duly  filed  for  record, 
and,  on  October  13,  1905,  was  duly  recorded 
in  the  mortgage  records  of  said  Weber  coun- 
ty; that  said  company  at  various  times  be- 
tween December,  1905,  and  December,  1906, 
had  duly  executed  and  delivered  to  the  Pin- 
gree  National  Bank  of  Ogden,  Utah,  certain 
promissory  notes  as  evidences  of  loans  made 
by  said  bank  to  said  company,  which,  to- 
gether with  interest,  on  August  80,  1906, 
amounted  to  the  sum  of  |14,921.90;  that 
said  notes  were  given  for  money  actually 
received  from  said  bank,  which  money  was 
used  by  said  company  in  improving  its  prop- 
erty and  to  pay  its  debts;  that  said  notes 
were  also  signed  by  certain  individuals  as 
makers  who  at  the  time  were  directors  of 
said  company,  but  no  part  of  the  money  ob- 
tained as  aforesaid  was  used  by  said  in- 
dividuals who  signed  the  notes  as  aforesaid, 
but  that  said  individuals,  although  apparent- 
ly makers  of  said  notes,  were  in  fact  sure- 
ties, and  the  debt  Incurred  by  the  loans 
from  said  bank  was  the  sole  debt  of  said 
company;  that  thereafter,  on  or  about  the 
15th  day  of  October,  1905,  to  secure  the  pay- 
ment of  the  notes  and  indebtedness  afore- 
said, said  company  directed  said  trustee  to 
deliver  to  said  bank  said  bonds  and  trust 
deed,  and  that  the  same  were  at  said  time 
delivered  to  said  bank  to  secure  the  payment 
of  said  notes  and  Indebtedness;  that  one 
T.  J.  Kurtz,  who  was  a  director  of  said  com- 
pany, personally  signed  the  notes  aforesaid, 
and  that  he  died  on  the  18th  day  of  Novem- 
ber, 1905,  and  thereafter,  on  the  11th  day  of 
December,  1905,  the  plalntur,  J.  H.  Kurtz,  a 
brother  and  heir  of  said  T.  3.  Kurtz,  was 
duly  appointed  administrator  of  the  estate 
of  said  T.  J.  Kurtz,  deceased,  and  that  said 
J.  H.  Kurtz  duly  qualified  as  such  adminis- 
trator and  continued  to  act  as  such  until 
said  estate  was  fully  administered;  that 
during  the  month  of  August,  190G,  said  bank 
presented  its  claim  evidenced  by  said  notes 
against  the  estate  of  said  T.  J.  Kurtz,  the 
signer  thereof  which  claim  was  thereafter 
duly  allowed  by  said  administrator,  and 
said  allowance  was  aK>roved  by  the  district 
court  of  Weber  county,  Utah;  that  at  the 
time  of  the  death  of  said  T.  J.  Kurtz  said 
company  was  also  indebted  to  him  for  mon- 
eys advanced  by  him  to  It  which  with  ac- 
crued interest  amounted  to  the  sum  of  $1,- 
491.54;    that  on   the  30th  day  of  August, 


1906,  the  directors  of  said  company  adopted 
a  certain  resolution,  the  substance  of  which 
is  as  follows:  That  whereas  said  company 
was  at  that  time  Indebted  to  the  Plngree 
National  Bank  in  the  sum  of  $14,921.90  for 
money  borrowed  by  said  company;  and 
whereas  the  trust  deed  and  bonds  before 
mentioned  had  been  delivered  to  said  bank 
as  collateral  security  for  said  indebtedness, 
and  said  bank  now  holds  the  same  as  securi- 
ty for  the  loans  aforesaid;  and  whereas 
T.  J.  Kurtz,  during  his  lifetime,  signed  the 
notes  held  by  said  bank  for  the  money  bor- 
rowed from  it  by  said  company,  and  while 
said  Kurtz  appeared  as  a  maker  of  said 
notes,  he  in  truth  was  but  surety  for  said 
company;  and  whereas  said  T.  J.  Kurtz 
has  since  died  and  J.  H.  Kurtz  (the  plaintifC) 
has  been  duly  appointed  administrator  of  the 
estate  of  said  T.  3.  Kurtz,  deceased,  and  the 
claim  of  said  bank  has  been  presented  for 
payment  to  said  administrator  and  has  been 
allowed  by  him,  which  allowance  has  been 
approved  by  the  district  court  of  Weber 
county;  and  whereas  said  company  at  this 
time  is  without  funds  to  pay  the  debt  due 
the  said  bank,  who  Is  pressing  the  said  ad- 
ministrator for  payment,  therefore  It  was  re- 
solved that  if  said  administrator  will  pay  the 
debt  owing  by  said  company  to  said  bank 
the  president  and  secretary  of  said  company 
are  Instructed  to  execute  and  deliver  to  said 
J.  H.  Kurtz,  as  administrator,  the  promissory 
note  of  said  company  for  the  full  amount 
paid  by  him  to  said  bank,  which  note  shall 
be  payable  in  six  months  from  this  date  and 
bear  8  per  cent.  Interest;  that  the  company 
consents  that  upon  payment  of  the  debt  due 
to  said  bank  by  said  administrator  the  mort- 
gage or  deed  of  trust  and  bonds  held  by  said 
bank  issued  by  It  be  transferred  to  said  ad- 
ministrator, and  that  in  case  the  interest 
on  said  note  should  not  be  paid  when  due 
the  whole  of  said  note  shall  become  due, 
and  that  said  "J.  H.  Kurtz  as  administrator 
as  aforesaid  shall  hold  the  notes  and  obli- 
gations issued  to  the  said  Plngree  National 
Bank,  together  with  the  said  bonds  and  deed 
of  trust,  as  good  and  valuable  security  for 
the  payment  of  said  money."  It  was  further 
resolved  that  whereas  said  company  is  also 
Indebted  to  the  estate  of  said  T.  J.  Kurtz 
in  the  sum  of  $1,419.54  that  said  sum  be  in- 
cluded In  the  note  to  be  delivered  as  afore- 
said, and  that  said  trust  deed  and  bonds 
shall  also  be  held  as  security  for  said  sum. 
The  note  authorized  by  the  foregoing  res- 
olution was  duly  executed  and  delivered. 
It  was  dated  August  30,  1903,  and  was  pay- 
able in  six  months  from  date.  The  amount 
specified  in  the  note  is  $16,341.44.  This  was 
the  amount,  with  accrued  interest,  that  was 
due  to  the  bank  and  to  the  estate  of  T.  J. 
Kurtz  at  that  date.  In  the  note  for  said 
sum  of  $16,341.44,  In  referring  to  the  securi- 
ty, namely,  tbe  bonds  and  mortgage  or  trust 
deed  aforesaid,  it  is  stated  that  they  were 
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"d^oslted  as  collateral  security  for  the  pay- 
ment of  this  note  and  of  any  and  all  claims, 
demands  or  other  Indebtedness  due  or  not 
due."  The  court  found  that  the  matters  con- 
tained In  the  foregoing  resolutions  were 
true,  and  further  found  that  the  proposition 
made  by  the  company  to  said  administrator 
as  embodied  In  the  resolutions  aforesaid 
was  by  btm  submitted  to  the  district  court 
of  Weber  county  in  which  the  estate  of  T. 
J.  Kurtz  was  being  administered,  and  said 
court  antborlzed  the  said  administrator  to 
pay  the  debt  owing  to  said  bank  by  said 
company  and  to  rec^ve  the  note  of  said 
company  with  the  securities  as  above  stated. 

The  estate  of  T.  J.  Kurtz  was  distributed 
to  bis  heirs,  eight  in  number,  including  J.  H. 
Kurtz,  the  plaintiff,  some  time  after  the  or- 
der aforesaid  was  made  and  before  this  ac- 
tion was  commenced.  In  the  decree  of  dis- 
tribution the  notes  and  mortgage  upon  which 
this  action  is  based  were  distributed  to  the 
plaintiff  as  trustee  in  trust  for  the  other 
heirs,  the  amount  coming  to  each  being  fixed 
by  the  court,  and  the  right  of  plaintiff  to 
maintain  this  action  is  based  upon  that  de- 
cree. The  court  further  found  that  the  prop- 
erty mentioned  in  the  mortgage  was,  during 
the  three  years  preceding  the  commencement 
of  this  action,  occupied  by  said  "company  as 
a  health  resort,  and  that  the  value  of  said 
property  during  said  years  was  largely  spec- 
nlatlTe;  that  when  this  action  was  com- 
menced said  company  was  insolvent;  that 
prior  there^  the  company  was  a  going  con- 
cern, but  was  embarrassed  at  all  times  to 
pay  its  debts  for  want  of  ready  money,  and 
that  said  company  had  property  ample  to 
pay  Its  debts,  if  the  same  could  be  converted 
Into  cash,  and  at  all  times  prior  to  the  com- 
mencement of  this  suit  was  engaged  in  car- 
rying out  the  objects  for  which  it  was  in- 
corporated, and  that  there  was  no  fraud 
nor  Intent  to  defraud  any  one  connected 
with  the  loans  of  the  plaintiff  or  the  Plngree 
National  Bank,  but  at  the  time  of  said  trans- 
actions it  was  bona  fide  the  Intent  and  effort 
Of  all  parties  to  continue  the  defendant  com- 
pany's business  and  to  extend  the  time  of 
payment  of  their  due  obligations."  The 
court  also  found  that  said  company  was  in- 
debted in  the  sum  of  $1,500  upon  a  note  ex- 
ecuted and  delivered  to  plaintiff  December 
22,  1906,  and  that  $1,500  was  a  reasonable 
attorney's  fee  for  the  foreclosure  of  the  mort- 
gage. The  note  provided  for  a  10  per  cent 
attorney's  fee.  It  was  also  found  that  the 
judgments  of  the  interveners,  upon  which 
their  complaints  in  intervention  were  based, 
were  obtained  on  May  16,  1907,  and  on  Aug- 
ust 22,  1908. 

The  court  ordered  Judgment  for  plaintiff 
as  follows:  (1)  For  $16,341.44  and  interest 
on  the  note  of  August  30,  1906 ;  (2)  for  $1,- 
600.  with  interest,  on  the  note  of  December 
22.  1906;  and  (3)  for  $1,500  as  attorney's 
fee.  All  of  these  cinlms  were  rleclnred  prior 
and  paramount  to  all  other  liens,  and  were 
108  P.— 2 


to  be  first  paid  out  of  the  proceeds  of  the 
sale  of  the  property.  The  court  found  all 
the  affirmative  allegations  of  fraud  and 
wrongdoing  alleged  by  the  interveners  to  be 
untrue,  entered  Judgment  in  favor  of  them 
for  the  amounts  of  their  Judgments,  but  de- 
clared their  liens  subsequent  and  Inferior 
to  plaintiff's  mortgage  lien,  and  ordered  that 
any  surplus  proceeds  derived  from  the  sale 
of  the  mortgaged  premises,  after  paying 
plaintiff's  lien,  be  divided  pro  rata  among 
the  interveners,  and  in  accordance  with  the 
amounts  of  their  Judgments.  We  remark  that 
the  plaintiff  in  his  complaint  prayed  for  the 
appointment  of  a  receiver  to  take  charge 
of  the  property  and  assets  of  the  company. 
The  court  duly  appointed  a  receiver,  and  it 
seems  he  is  winding  up  the  affairs  of  the 
company  as  an  Insolvent  corporation. 

All  of  the  appellants  Join  In  the  assign- 
ments of  error.  The  errors  assigned  ar* 
very  numerona,  bat  counsel  for  the  Inter- 
veners have  condensed  the  grounds  upon 
which  they  claim  either  a  reversal  or  a  modi- 
fication of  the  Judgment  The  grounds  stat> 
ed  by  them  are,  in  substance,  as  follows: 
That  the  action  should  be  dismissed  (1)  be- 
cause plaintiff  is  not  the  real  party  in  intei> 
est  and  baa  not  legal  capacity  to  sue;  (9 
becanse  the  complaint  fails  to  state  a  canse 
of  action.  The  grounds  upon  which  it  la 
urged  the  Judgment  should  be  reversed  are: 
(1)  Because  several  causes  of  action  are  Im- 
properly Joined  and  commingled  in  one  cause 
of  action;  (2)  becanse  the  court  erred  both 
in  overruling  and  sustai/iing  certain  objec- 
tions to  certain  evidence.  That  the  Judg- 
ment should  be  reversed  or  modified:  (1) 
Because  the  court  erred  in  allowing  the  item 
of  $1,500  as  attorney's  fee;  (2)  because  the 
court  erred  in  allowing  the  amount  of  $1,- 
500  evidenced  by  the  note  of  December  22, 
1906 ;  (3)  because  the  court  did  not  eliminate 
and  deduct  from  the  $16,341.44  a  certain 
claim  amounting  to  $256.24,  and,  finally, 
because  the  court  erred  in  not  declaring  the 
mortgage  or  trust  deed  void  as  against  the 
claims  of  the  Interveners  and  in  not  declar- 
ing their  Judgment  liens  prior  and  par- 
amount Hens.  It  Is  conceded,  however,  that, 
inasmuch  as  a  receiver  has  been  appointed 
and  the  assets  of  the  company  are  in  the 
custody  of  the  court  the  court  may  have 
power  to  direct  that  all  the  assets  of  the 
corporation  be  converted  into  cash  and  to 
order  the  funds  so  obtained  to  be  distributed 
pro  rata  among  the  creditors  of  said  com- 
pany. 

Passing  now  to  a  consideration  of  the  al- 
leged errors,  we  shall  refer  to  the  demurrers 
first  The  company  demurred  to  the  complaint 
upon  the  grounds  that  "plaintiff  has  not  legal 
capacity  to  sue"  and  "that  the  complaint  does 
not  state  facts  sufllcient  to  constitute  a  cai'se 
©faction."  The  demurrer  was  overruled.  The 
defendant  Clark  demurred  upon  the  grounds 
Just  stilted,  nnd  upon  the  further  ground  "that 
several  causes  of  action  have  been  improper- 
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ly  united  In  one  cause  of  action."  The  In- 
terveners attempted  to  raise  the  same  ob- 
jections at  the  trial  by  objecting  to  the  in- 
troduction of  any  evidence  In  snpport  of  the 
allegations  of  the  complaint.  The  first  three 
grounds  before  stated  are'  based  upon  the 
demurrers  and  the  objections  of  the  inter- 
veners. The  contention  that  the  plalntlft  had 
not  legal  capacity  to  sue  is  clearly  untenable. 
Every  natural  person  of  lawful  age  has  legal 
capacity  to  sue  and  nothing  to  the  contrary 
appeared  on  the  face  of  the  complaint  The 
objection  that  he  was  not  the  real  party  In 
Interest  and  therefore  could  not  maintain 
the  action  Is  likewise  without  merit.  The 
district  court  distributed  to  plaintlflF  In  trust 
the  claims  sued  on  In  this  action.  This,  the 
record  shows,  was  with  the  consent  and  at 
the  request  of  all  the  heirs  interested  in  said 
dalms.  Appellants,  however,  contend  that 
the  conrt  had  no  power  to  distribute  the  es- 
tate of  T.  J.  Enrts  in  the  manner  and  for 
the  pnrpojse  aforesaid.  The  court  clearly 
had  Jurisdiction  of  l>oth  the  parties  in  in- 
terest (the  heirs)  and  of  the  subject-matter 
(the  estate),  and  hence  what  the  court  did, 
if  erroneous,  was,  nerertheless,  not  void, 
and  is  not  subject  to  collateral  attack.  The 
objectors  in  this  case  could  not  have  as- 
sailed the  decree  of  distribution  by  a  direct 
attadc  because  they  were  not  interested,  and 
if  this  be  so,  then,  for  a  much  stronger  rea- 
son, they  cannot  assail  the  decree  collateral- 
ly. The  plaintiff  clearly  had  the  right  to 
sue  in  his  own  name,  and  all  the  other  heirs 
are  bound  by  the  Judgment  by  reason  of 
their  consent  to  have  the  plaintiff  act  for 
them,  If  for  no  other  reason.  That  they  are 
so  bound  Is  all  that  the  appellants  can  re- 
quire. The  court,  therefore,  committed  no 
error  in  its  rulings  respecting  the  matters 
Just  referred  to. 

The  objection  that  "several  causes  of  ac- 
tion have  been  improperly  united  in  one 
cause  of  action"  cannot  be  sustained.  In 
section  2962,  Gomp.  Laws  1907,  it  is  provided 
that  a  party  may  demur  upon  the  ground 
"that  several  causes  of  action  have  been  im- 
properly united."  This  provision  applies  In 
case  a  pleader  sets  forth  several  causes  of 
action  in  his  complaint  which  cannot  be 
pr<q>erly  Joined  in  the  same  action.  The  de- 
murrer In  the  case  at  bar  Is  based  upon  the 
ground  that  several  causes  of  action  have 
been  commingled  in  one  statement  as  one 
cause  of  action.  This  is  not  a  ground  of 
demurrer,  but  is  a  ground  for  a  motion  to 
require  the  plaintiff  to  separately  state  his 
causes  of  action  as  provided  in  the  last  sub- 
division of  section  2961.  Phillips'  Code 
Pleading,  ;  201.  True,  a  party  may  demur 
upon  the  ground  of  improper  union  although 
the  causes  of  action  are  mingled  in  one  state- 
ment. If  the  union  Is  not  permissible  under 
the  provisions  of  the  Code.  In  the  case  at 
bar  while  each  of  the  two  notes  sued  on  con- 
stituted a  cause  of  action,  these  two  causes 
of  action  could  properly  have  been  united 


In  one  complaint  If  the  demurrer,  therefore, 
had  been  based  upon  the  statute,  the  conrt 
still  would  not  have  erred  in  overruling  it, 
because  the  causes  of  action  upon  the  two 
notes  could  properly  be  united  in  one  com- 
plaint. Nor  did  the  court  err  In  overruling 
the  demurrer  upon  the  ground  that  the  com- 
plaint did  not  state  a  cause  of  action. 

The  contention  that  the  court  erred  iii 
overruling  appellants'  objection  to  the  testi- 
mony relating  to  the  attorney's  fee  is  unten- 
able. Under  our  statute  (section  3505),  the 
matter  of  allowing  attorney's  fees  in  fore- 
closure casea  is,  to  a  large  extent  left  to 
the  discretion  of  the  conrt  The  conrt  has 
a  right  to  fix  the  fee  at  a  lesser  sum  regard- 
less of  a  stipulation  for  a  larger  one  The 
court,  therefore,  was  authorized  to  hear  the 
testimony  of  other  attorneys  to  aid  it  in  fix- 
ing a  reasonable  fee. 

The  assertion  that  the  court  erred  in  al- 
lowing any  attorney's  fee  is  without  merit 
The  note  for  $16,341.44  expressly  provided 
for  an  attorney's  fee  of  10  per  cent  We  can 
see  no  more  reason  for  denying  an  attorney's 
fee  in  this  case  than  in  any  other  of  fore- 
closure.    This  objection  must  be  overruled. 

Nor  can  the  assignment  that  the  court 
erred  in  excluding  the  statement  of  a  certain 
witness  for  the  Interveners  of  what  was  said 
at  a  particular  meeting  of  the  board  of  di- 
rectors with  respect  to  what  was  Intended 
by  the  board  be  sustained.  Under  the  Issues 
and  in  the  face  of  the  written  evidence  be- 
fore the  court  oral  evidence  upon  the  sub- 
ject referred  to  in  the  statement  of  the  vrlt- 
ness  was  wholly  Immaterial,  If  not  improper. 
Further,  even  if  the  statement  offered  had 
been  admitted,  the  result  still  would  have 
to  be  the  same.  In  either  view,  therefore, 
the  court's  ruling  was  not  prejudical. 

The  contention  that  the  court  erred  in  al- 
lowing the  claim  for  the  $1,500  represented 
by  the  note  of  December  22,  1906,  and  In 
rendering  judgment  for  the  plaintiff  and 
against  the  company  thereon  cannot  be  sus- 
tained. But  the  contention  that  the  conrt 
erred  in  its  findings,  conclusions,  and  Judg- 
ment that  said  sum  of'$l,500  was  secured  by 
the  mortgage  or  trust  deed,  and  hence  was 
prior  in  right  to  the  Judgment  liens  of  the 
interveners,  in  our  opinion,  in  view  of  the 
undisputed  facts,  cannot  be  uphdd.  In  the 
resolution  by  which  the  trust  deed  was  di- 
rected to  be  delivered  to  the  plaintiff  as 
security,  two  and  only  two  claims  are  specifi- 
cally mentioned.  One  Is  the  amount  which 
was  owing  and  then  due  from  the  company 
to  the  bank,  and  the  oth^  was  the  amount 
owing,  and  also  then  due  from  the  company 
to  T.  J.  Kurtz.  These  two  sums  amounted 
to  $16341.44,  and  were  evidenced  by  the 
note  authorized  by  the  board  of  directors. 
True,  in  the  note  itself  the  clause  which  we 
have  heretofore  quoted  is  contained.  But 
either  the  president  or  secretary,  or  some 
one  else  Inserted  said  clause  In  the  note. 
The  president  and  secretary  could  not  exceed 
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the  ontliorlty  conferred  on  tbem  by  the  board 
of  directors,  and  that  authority  was  limited, 
■In  that  It  authorized  the  mortgage  or  trust 
deed  to  be  delWered  as  security  only  for  the 
amount  specified  in  the  resolutions  which 
became  both  the  guide  and  authority  for 
the  president  and  secretary.  The  president 
and  secretary  apparently  had  no  other  au- 
thority to  deliver  said  mortgage  except  the 
authority  conferred  on  them  by  the  resolu- 
tions. PlaintUTs  counsel  do  not  claim  that 
the  resolutions  conferred  authority  to  deliv- 
er the  mortgage  as  security  for  the  $1,500 
claimed,  but  they  do  contend  that  the  clause 
in  the  note  referred  to  was  sufficient  authori- 
ty. In  addition  to  this  counsel  contend  that 
the  company  having  obtained  and  retained 
the  benefit  of  the  |1,600,  and  by  recognizing 
the  note  given  as  evidence  of  the  same  as 
a  subsisting  obligation  it  is  esto[^>ed  from 
urging  that  the  trust  deed  and  mortgage 
did  not  secure  that  not«.  As  between  the 
plaintiff  and  the  company  this  argument 
would  have  much  force,  and  especially  since 
the  corporation  Is  Insolvent  and  is  In  the 
hands  of  a  receiver  for  the  purpose  of  wind- 
ing up  its  affairs.  But  as  between  the  liens 
of  the  plaintiff  and  the  Judgment  liens  of 
the  interveners  the  question  is  different  The 
interveners  have  the  right  to  insist  that  un- 
less the  claims  of  the  plaintiff  are  in  fact 
secured  by  a  prior  lien  his  general  claims 
must  be  reduced  in  right  to  the  general 
claims  of  all  the  corporate  creditors.  Fur- 
ther, that  in  view  that  the  corporation  is  in- 
solvent and  its  property  and  assets  are  in 
the  hands  of  a  receiver  for  the  purpose  of 
winding  up  the  corporate  affairs,  all  the 
claims  of  general  creditors  must  prorate 
and  nohe  should  be  preferred.  In  view, 
therefore,  that  there  is  no  evidence  that  the 
board  of  directors  of  the  company  authoriz- 
ed the  president  and  secretary,  or  any  other 
officer  of  said  company,  to  deliver  the  mort- 
gage or  trust  deed,  to  plaintiff  to  secure  any 
other  amount  than  the  two  specific  amounts 
named  in  the  resolutions  adopted  by  the 
board  of  directors,  we  are  of  the  opinion 
that  the  court  erred  in  finding  and  adjudg-. 
ing  that  the  dalm  for  $1,600  aforesaid  was 
secured  by  the  mortgage  and  trust  deed,  and 
that  plaintiff  by  reason  thereof  was  entitled 
to  a  prior  and  paramoimt  lien  for  said  sum 
against  the  mortgaged  preihlses  over  the 
Judgment  liens  of  the  interveners. 

'The  contention  that  the  court  erred  in  not 
deducting  the  amount  of  the  note  for  $256.- 
84  from  the  larger  sum  of  $16,341.44  cannot 
be  sustained.  This  emonnt  was  clearly  in- 
dnded  within  the  teeolutions  as  a  debt  ow- 
ing from  the  company  and  no  good  reason 
is  made  to  appear  why  said  sum  should  be 
excluded. 

The  assignment  that  the  court  should  have 
disallowed  the  entire  claim  of  plaintiff,  or, 
at  least,  should  have  declared  the  mortgage 
and  trust  deed  as  of  no  effect  as  against  the 
Judgment  Uens  of  the  interveners  is,  In  our 


opinion,  not  weU  founded.  The  contention 
that  In  securing  plaintiff's  claim  the  company 
while  insolvent  x>referred  the  claim  of  an 
officer  or  director  to  the  prejudice  of  the 
general  creditors,  in  view  of  the  record  in 
this  case,  cannot  be  sustained.  There  is  not 
a  scintilla  of  evidence  of  actual  fraud  or 
of  any  attempt  by  any  officer  or  director  as 
a  csedltor  to  obtain  an  undue  advantage 
over  other  creditors  of  the  company.  The 
money  borrowed  from  the  bank  was  all  ob- 
tained for  legitimate  purposes  and  was  all 
applied  to  the  use  and  benefit  of  the  com- 
pany. The  original  bonds  were  never  negoti- 
ated to  any  one  and  thus  never  became  an 
outstanding  liability  of  the  company.  The 
trust  deed  was,  however,  executed  and  there- 
after delivered  and  made  effective  for  a 
special  purpose,  namely,  to  secure  the  debt 
owing  by  the  company  to  the  bank.  In  de- 
livering the  mortgage  or  trust  deed  for  that 
purpose  it  in  legal  effect  was  the  same  as 
if  the  mortgage  or  trust  deed  had  been  ex- 
ecuted and  delivered  for  the  express  puri)0se 
of  securing  the  bank  debt.  When  this  debt 
was  subsequently  taken  up  by  plaintiff  as 
administrator  of  the  estate  of  T.  J.  Kurtz 
with  the  consent  of  the  board  of  directors 
of  the  company,  and  at  their  solicitation, 
and  the  time  of  the  payment  of  the  bank 
debt  was  extended  for  six  months,  all  of 
which  was  evidenced  by  the  note  for  $16,- 
341.44,  the  delivery  of  the  mortgage  and 
trust  deed  to  plaintiff  thenceforth  constitut- 
ed security  for  the  debts  mentioned  In  the 
resolutions,  and  the  mortgage,  in  legal  effect, 
was  the  same  as  if  it  had  been  executed 
and  delivered  for  the  purpose  only  of  secur- 
ing the  debts  aforesaid. 

This  also  answers  the  objection  that  the 
action  was  premature  because  no  demand 
was  made  as  provided  in  the  bonds.  The 
bonds  never  became  of  any  effect  whatever 
because  never  negotiated  for  any  purpose. 

Nor  is  the  contention  that  since  the  trust 
deed  and  bonds  were  delivered  as  collateral 
security  they  should  have  been  sold  as  such 
security  is  usually  sold  of  any  force.  Un- 
der the  facts  and  circumstances  of  this  case 
it  is  tiseless  to  discuss  sudi  a  contention.  The 
trust  deed  was  in  fact  delivered  to  secure 
plaintiff's  debt  The  plaintiff  had  no  right 
to  negotiate  the  bonds  ot  the  company,  and 
If  he  had  it  would  have  been  a  useless  cere- 
mony to  offer  the  paper  of  an  Insolvent  con- 
cern. PUintiff  did  the  only  thing  he  could 
do,  which  was  to  bring  an  action  tn  equity 
to  foreclose  the  mortgage. 

Nor  can  we  see  wherein  the  facts  of  this 
case  bring  it  within  the  doctrine  that  insol- 
vent corporations  may  not  prefer  the  claims 
of  officers  or  directors.  We  are  of  the 
opinion  that  tha  facts  of  this  case  bring  it 
clearly  within  the  rule  laid  down  by  this 
court  In  the  cases  of  Wells  Fargo  &  Co.  v. 
Qeo.  M.  Scott  &  Co.,  18  Utah,  127,  56  Pac. 
Si,  and  National  Bank  of  the  Republic  v. 
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Geo.  M.  Scott  &  Co.,  18  TTtab,  400,  53  Pac. 
374. 

Nor  Is  the  contention  that  the  company 
was  In  fact  insolvent  at  the  time  of  the 
transactions  complained  of  sustained  by  any 
proof  whatever.  True,  it  Is  contended  that 
since  the  plaintiff  alleged  its  insolvency  when 
this  action  was  commenced  in  1907,  and  the 
court  so  found,  that  therefore  we  should 
assume  that  the  company  was  insolvent  at 
all  times  prior  to  that  time.  We  think  that 
the  court's  findings  on  that  subject  fairly 
reflect  the  evidence,  and  although  we  are 
urged  to  do  so,  there  is  no  good  reason  shown 
why  we  should  disturb  the  flndingfi. 

The  contention  by  the  trustee,  C.  D.  Clark, 
that  he  was  the  only  proper  person  to  bring 
suit  because  he  was  appointed  trustee  In  the 
trust  deed  and  bonds,  if  not  already  answer- 
ed by  us,  is  determined  adversely  to  his  con- 
tention in  the  case  of  Stevens,  etc.,  Co.  t. 
Implement  Co.,  20  Utah,  267,  58  Pac.  843.  If 
there  is  qny  distinction  between  the  case  at 
bar  and  the  Stevens  Case,  supra.  It  is  this, 
that  in  this  case  there  is  much  stronger  reason 
for  holding  that  said  O.  D.  Clark  was  not  a 
necessary  party  to  the  action  because  in  this 
case  the  instruments  In  which  he  was  desig- 
nated as  trustee  never  were  actually  negotiat- 
ed nor  delivered  for  the  purpose  for  which 
they  were  originally  issued  but  the  trust  deed 
subsequently  became  operative  for  a  different 
purpose  and  with  that  purpose  the  trustee 
named  therein  never  had  any,  nor  was  intend- 
ed to  have  any,  connection.  In  view  of  the 
circumstances  of  this  case.  Trustee  Clark,  for 
all  legal  and  practical  purposes,  was  elimin- 
ated from  the  transaction. 

The  Judgment  of  the  district  court  is  af- 
firmed with  the  exception  of  that  part  which 
declares  the  claim  of  |1,503  evidenced  by  the 
note  of  December  22,  1906,  a  prior  and  par- 
amount lien  against  the  property  mentioned 
In  the  trust  deed  or  mortgage.  For  the  pur- 
pose of  correcting  the  error  in  that  regard 
the  case  is  remanded  to  the  district  court  of 
Weber  county  with  directions  to  modify  the 
conclusions  of  law  and  the  Judgment  to  the 
^ect  that  said  snm  of  $1,500  is  not  a  prior 
and  paramount  lien  against  the  mortgaged 
premises,  but  that  such  claim  should  be  class- 
ed among  the  general  claims  against  said  cor- 
poration, and  In  winding  up  Its  affairs  and 
in  distributing  Its  assets  among  its  creditors 
said  claim  should  prorate  with  all  the  other 
general  claims.  In  all  other  things  the  Judg- 
ment and  decree  of  the  district  court  is  af- 
firmed. Bach  party  is  required  to  pay  his 
dwn  costs  on  this  appeal. 

STRAUP,  C.  J.,  and  McCARTT,  J.,  concnr. 

On  Application  for  Rehearing. 

FRICE,  J.  Counsel  for  all  of  the  appel- 
lants Join  lo  a  petition  for  a  rehearing  in 
wlilcb  they  strenuously  insist  that  we,  in  le- 
gal effect;  have  made  a  contract  for  the  par- 
ties different  from  the  one  they  themselves 


made,  and  that  after  making  such  a  contract 
for  them  we  have  permitted  one  of  the  par- 
ties to  pursue  a  remedy  not  contemplated  by 
the  contract  as  made.  If  counsel's  assertion 
were  correct,  or  If  in  our  Judgment  there 
were  any  reasonable  ground  even  upon  which 
to  base  it,  we  should  not  hesitate  to  grant  a 
rehearing.  The  whole  contention  Is,  however, 
based  upon  the  resolution  adopted  by  the 
board  of  directors  of  the  company  upon  which 
respondent  based  his  right  to  foreclose  the 
mortgage  referred  to  In  the  opinion.  Coun- 
sel, In  substance,  now  contend  that  the  mort- 
gage was  originally  given  to  secure  certain 
bonds  to  the  amount  of  $50,009,  ^^^  i°  ^^ 
years  from  August,  1905;  that  the  mortgage 
was  delivered  to  respondent  as  collateral  se- 
curity only  to  secure  the  payment  of  the 
sums  of  $14,021.90  and  $1,410.54,  aggregating 
the  sum  of  $16,341.44,  which  i>ecame  due  and 
payable  in  six  months  from  August  SO,  1906 ; 
that  neither  by  the^terms  of  said  bonds,  nor 
of  the  mortgage^  nor  by  reason  of  any  other 
breach,  any  cause  of  action  had  accrued  to 
respondent  when  this  action  was  commenced, 
and  hence  that  this  action  to  foreclose  was 
premature.  In  making  this  contention  coun- 
sel entirely  Ignore  the  legal  purport  and  ef- 
feet  of  the  resolution  of  the  board  of  direc- 
tors which  authorized  the  execution  of  the 
note  and  delivery  of  the  mortgage  upon  which 
this  action  is  grounded.  So  that  there  might 
be  no  misconception  in  this  regard  we,  in  the 
original  opinion,  quoted  that  i>ortlon  of  the 
resolution  under  which  respondent  claimed 
the  right  to  foreclose  the  mortgage  In  ques- 
tion. We  now,  without  qnoting  it  again, 
merely  call  attention  to  the  language  used. 
The  language  is  not,  as  contended  by  counsel, 
that  the  mortgage  was  to  be  delivered  merely 
as  collateral,  but  the  language  is  that  the 
mortgage  was  to  be  delivered  as  "secnrlty 
for  the  payment  of  said  money."  By  "said 
money"  is  meant  the  $16,341.44  which  was 
made  payable  in  six  months  from  the  time 
said  resolution  was  passed,  and  every  act, 
word,  and  deed  of  the  parties  to  said  trans- 
action, as  shown  by  the  evidence  adduced  at 
.the  trial,  documentary  and  otherwise,  indi- 
cate that  the  property  described  in  the  mort- 
gage was  intended  as  a  pledge  to  secure  the 
payment  of  respondent's  claim,  and  that  the 
respondent  should  have  the  usual  statutory 
remedy  in  case  of  default  of  payment  that 
all  other  mortgagees  have  under  the  terms  of 
oar  statute.  In  view  that  the  original  bonds 
never  were  sold  or  negotiated  no  other  con- 
clusion than  the  one  Just  stated  is  permissi- 
ble. We  cannot  assume  that  the  parties  in- 
tended that  the  respondent  should  not  enjoy 
the  usual  remedy  to  enforce  the  collection 
of  his  claim  that  all  other  mortgagees  enjoy, 
when  no  such  intention  was  indicated  in  the 
resolution  or  agreement,  and  when  a  con- 
trary Intention  is  indicated  'by  the  language 
used  in  the  resolution  aforesaid.  When  the 
property  described  in  the  mortgrage  was  in 
fact  pledged  to  secure  the  payment  of  re- 
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spondent's  claim,  and  wben  that  claim  was 
past  due,  b?  what  authority  can  this  court 
cay  that  respoudent  shall  be  deprived  of  bis 
legal  remedy  to  enforce  payment?  We  have 
always  assumed  that  courts  were  Instituted 
to  enforce  contracrts  and  to  apply  the  rem- 
edies provided  by  law  for  their  enforcement. 
This  is  all  the  district  court  did  In  this  case, 
and  this  Is  all  that  we  have  approved  in  the 
original  opinion.  In  our  Judgment  there  can 
be  no  doubt  whatever  that  the  board  of  di- 
rectors of  the  company  In  delivering  the 
mortgage  to  respondent  Intended  that  the 
property  therein  described  should  constitute 
security  for  the  payment  of  the  $16,34].44, 
and  that  when  that  amount  should  become 
-due  and  remain  unpaid  that  respondent  should 
have  his  remedy  by  the  statutory  action  to 
foreclose  said  mortgage,  and  to  sell  the  prop- 
erty therein  described  the  same  as  be  might 
have  foreclosed  any  mortgage  given  to  s^ure 
a  debt  under  the  statutes  of  this  state. 

It  Is  also  contended  that  we  erred  In  ap- 
portioning costs.  As  we  view  the  case,  no 
other  apportionment  would  reflect  Justice. 
There  being  no  cause  shown  why  a,  rehearing 
should  be  granted,  the  application  should  be, 
and  It  accordingly  is,  denied. 

SXRAUP,  0.  J.,  and  McCARTT,  J,  concur. 


<37  Utah.  298) 

HORTON  V.  ROGHAAR. 

(Supreme  Court  of  Utah.     March  9,  1910.) 

BouNDAaiES   (I   48*)  — Establishment— Es- 
toppel. 

Plaintiff,  the  owner  of  land  in  a  city  block, 
sold  a  portion  of  it  to  defendant.  Neither  party 
imew  the  location  of  the  boundaries  except  as 
described  by  deed,  there  being  no  monuments  on 
the  ground,  but  It  was  understood  that  defend- 
ant would  have  the  land  surveyed  when  ready 
to  build.  Thereafter  defendant,  on  the  advice 
of  plaintiff's  father  who  acted  for  plaintiff,  had 
a  survey  made  by  the  city  engineer,  built  a 
house,  and  erected  a  fence  around  the  premises 
accoiding  to  such  survey.  PlaintiCTa  father  saw 
the  improvements  being  made,  but  made  no  ob- 
jection to  the  boundaries  as  fixed  by  the  survey. 
Held,  that  plaintiff  was  estopped  from  thereaft- 
er asserting  that  such  boundaries  were  incorrect, 
it  appearing  that  a  change  to  the  line  clnimed  by 

ftlalntiff  would  result  in  bringing  defendant's 
ine  so  near  his  house  aa  to  materially  damage 
his  property. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  I  48.*] 

'Appeal  from  District  Court,  Second  Dis- 
trict; J.  8.  Howell,  Judge. 

Action  by  Alvln  E.  Horton  against  Andrles 
Roghaar.  Judgment  for  defendant,  and  plain- 
tiff appeals.    AfBrmed. 

J.  M.  Kimball  and  Joseph  Chez,  for  appel- 
lant   T.  D.  Johnson, -for  respondent. 

McCARTT,  J.  This  Is  an  action  in  eject- 
ment brought  by  plaintiff  to  recover  posses- 
sion of  a  strip  of  ground  3  feet  and  9  Inches 
In  width  and  125  feet  in  length,  situate  in 


Ogden  City,  Utah.  From  a  Judgment  ren- 
dered In  favor  of  defendant  plaintiff  appeals. 
The  material  facts  in  the  case  are  about  as 
follows: 

On  August  80,  1002,  one  Joseph  H.  Horton 
sold  and  conveyed  to  his  son  Alvln  E.  Horton, 
plaintiff  herein,  a  part  of  lots  5  and  6,  block 
16,  plat  "B,"  Ogden  Clt^  survey.  This  land, 
the  dimensions  of  whic]&  were  150  feet  north 
and  south  by  125  feet  east  and  west,  is  situ- 
ated about  midway  between  the  northwest 
and  the  southwest  corners  of  block  16,  and 
abuts  upon  Monroe  avenue,  a  street  running 
north  and  south  in  Ogden  City.  At  the  time 
this  conveyance  was  made,  the  grantor,  Jo- 
seph H.  Horton,  owned  the  balance  of  the 
ground  In  block  16  lying  south  of  the  150 
feet  mentioned.  No  survey  of  any  kind  was 
made  of  the  land  conveyed  by  Horton  to  his 
son.  Nor  were  there  any  stakes,  fences,  or 
other  objects  thereon  indicating  the  location 
of  either  the  north  or  south  boundary  line. 
This  land  remained  unimproved  and  was  a 
part  of  an  open  field  until  October,  1906, 
when  Alvin  E.  Horton  (plaintiff  and  appel- 
lant) contracted  to  sell  to  one  Van  Woerkom 
a  strip  of  ground  40  feet  wide  by  125  feet 
long  off  from  tlie  north  side  of  the  ISO  feet 
which  he  had  purchased  from  bis  father.  At 
the  same  time  he  sold  to  respondent  a  piece 
of  ground  40  feet  wide  and  125  feet  long 
south  of  and  contiguous  te  the  strip  that  he 
had  contracted  to  sell  to  Van  Woerkom.  The 
recitals  In  the  deed  to  respondent,  so  far  as 
material  here,  are  as  follows:  "Beginning  at 
a  point  287  feet  south  of  the  northwest  cor- 
ner of  said  lot  6  and  running  thence  south  40 
feet,  thence  east  125  feet,  thence  north  40 
feet,  then  west  125  feet  to  beginning."  At 
the  time  respondent  received  his  deed  there 
were  no  stakes,  fences,  or  monuments  on  the 
ground,  nor  on  the  parcels  of  ground  lying 
contiguous  thereto,  to  Indicate  the  location 
of  its  traundarles.  In.  fact,  the  record  af- 
firmatively shows  that  neither  appellant  nor 
respondent  knew  the  exact,  or  even  approxi- 
mate, location  of  the  boundaries,  except  as 
the  same  was  described  by  the  calls  In  the 
deed.  On  this  point  appellant  testified  as 
follows:  "Q.  When  you  made  the  deal,  you 
didn't  sell  any  particular  40  feet  to  either 
of  them;  Just  sold  each  of  them  40  feet  of 
land  in  there  for  so  much  money?  A.  Well, 
I  sold  them  on  the  north  starting  from  the 
north  end  of  my  land  and  running  80  feet 
south.  Q.  Did  yon  tell  them  where  the  land 
was?  A.  No,  sir.  Q.  Nothing  there  to  In- 
dicate your  line;  no  fence,  or  anything?  A. 
No,  sir.  *  *  *  Q.  How  did  you  expect 
them  to  locate  it  on  the  ground?  Did  you  tell 
them  to  get  it  surveyed,  or  anything  of  that 
sort?  A.  No.  I  supposed  they  would  get  it 
surveyed  when  they  wanted  to  locate  the 
ground.  Q.  That  was  your  supposition  when 
you  gave  these  deeds,  when  they  got  ready  to 
build  on  the  land  they  would  get  it  surveyed? 
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▲.  Yes,  sir.  Q.  And  then  go  to  ImproTlng  It. 
That  Is  the  way  yon  understood  it  at  that 
time?  A.  That  is  tbe  way  I  understood  It; 
yes,  sir.  •  •  •  Q.  Didn't  Mr.  Bogtaaar  (re- 
spondent) tell  you  be  was  buying  the  land  to 
build  a  home  on?  A.  Yes;  he  told  me,  I 
think,  that  he  Intended  to  build."  The  day 
after  respondent  received  tbe  deed  to  his 
land,  appellant  left  tbe  state  and  did  not  re- 
turn until  November,  1907.  The  evidence, 
without  conflict,  shows  that  during  appel- 
lant's absence  from  the  state  his  father  was 
authorized  to,  and  did,  attend  to  his  business. 
Respecting  tbe  authority  of  his  father  to  act 
for  blm  in  matters  pertaining  to  this  land 
during  his  absence  from  the  state,  appellant 
testified  in  part  as  follows:  "Q.  How  did  you 
expect  them  to  get  it  (referring  to  tbe  land)  ? 
A.  Why,  I  supposed  they  would  have  It  sur- 
veyed. •  ♦  •  Q.  And  you  went  away?  A. 
Yes,  sir.  Q.  And  you  left  your  matters,  when 
you  did  go  away.  In  the  hands  of  your  father 
to  attend  to  for  you  while  you  were  gone,  if 
any  of  your  matters  came  up?  A.  Yes,  sir." 
His  father  also  testified  to  tbe  same  thing. 
Some  time  in  October,  1906,  and  after  re- 
spondent had  received  a  deed  to  his  land,  he 
went  to  Joseph  H.  Horton,  plalntifiTs  father, 
and  spoke  to  him  about  having  the  ground 
surveyed  so  they  would  know  where  the  lines 
and  corners  of  their  respective  parcels  of 
land  were  On  this  point  Joseph  H.  Horton 
testified  as  follows:  "Q.  Do  you  remember  of 
Mr.  Roghaar  coming  to  you  before  he  began 
work  at  all  and  speaking  to  you  about  where 
his  land  was,  telling  you  be  wanted  to  begin 
and  build,  and  you  told  taim  he  had  better 
have  It  surveyed?    A.  Yes,  sir." 

In  pursuance  of  the  tacit  understanding  re- 
spondent bad  with  appellant  at  tbe  time  be 
received  bis  deed,  as  shown  by  appellant's 
testimony  hereinbefore  referred  to,  and  the 
request  made  of  him  by  Joseph  H.  Horton  to 
get  the  ground  surveyed,  respondent  went  to 
the  office  of  the  city  engineer  of  Ogden  City, 
and  there  made  arrangements  for  a  survey  of 
the  land  as  described  in  his  deed.  Tbe  city 
engineer,  a  few  days  thereafter,  surveyed  the 
ground  and  marked  it  off  by  driving  a  stake 
at  each  comer.  He  also  furnished  respond- 
ent a  sketch  or  plat  showing  the  dimensions 
and  exact  location  of  the  boundaries  of  the 
land.  In  making  the  survey  of  this  land  the 
city  engineer  used  as  a  starting  point  a  monu- 
ment established  at  the  northwest  comer  of 
block  16,  known  as  one  of  the  city  monu- 
ments of  an  official  survey  made  of  Ogden 
City  about  the  year  1889  or  1890,  and  then 
followed  the  calls  in  the  deed.  Soon  after 
the  survey  was  made,  respondent  commenced 
tbe  erection  of  a  house  on  the  land.  The 
house  was  built  in  the  center  of  the  lot  This 
left  a  vacant  space  of  six  feet  on  either  side 
of  the  building.  There  is  a  door  at  tbe  south 
side  of  the  house  and  a  short  flight  of  steps 
extending  from  the  doorsiU  to  the  ground  or 
walk  between  the  house  and  the  south  bound- 
ary of  the  lot    After  tbe  completion  of  the 


house,  which  cost  about  $2,000  to  baild,  re- 
spondent built  a  picket  fence  in  front  of  the 
house  and  on  the  west  line  of  his  pronlses 
as  fixed  by  the  survey,  and  erected  a  tight 
board  fence  around  the  other  three  sides  of 
his  lot  During  the  time  tbe  bouse  was  in 
course  of  erection  Joseph  H.  Horton,  who 
was  looking  after  and  attending  to  appellant's 
business  affairs,  lived  within  300  feet  of  re- 
spondent's premises  and  was  in  that  vicinity 
almost  dally,  and  observed  the  work  as  it 
progressed  from  the  time  respondent  began 
excavating  tor  the  foundation  until  the  bouse 
and  the  other  improvements  mentioned  were 
completed,  and  made  no  objection  to  tbe 
boundaries  of  respondent's  lot  as  fixed  by  tbe 
city  engineer. 

About  the  year  1879  Joseph  H.  Horton, 
who  was,  at  that  time,  the  owner  of  all  of 
lots  5  and  6  in  block  16,  Inclosed  them  with 
a  fence.  The  evidence  tends  to  show  that 
this  fence  was  the  exterior  boundary  of  said 
lots  as  located  by  a  survey  made  of  Ogden 
City  about  the  year  1878,  the  stakes  and 
monuments  of  whidi  have  long  since  disap- 
peared. The  fence  on  tbe  north  side  of  the 
block  Is  8  feet  and  9  Inches  north  of  the 
north  boundary  line  of  tbe  block  as  fixed  by 
the  official  survey  of  Ogden  City  made  about 
tbe  year  1889  or  1890.  Appellant  insisted  in 
the  court  below,  and  he  contends  here,  that 
the  old  fence  marks  the  true  boundary  line 
of  block  16  on  the  north,  and  that  therefore 
the  south  line  of  respondent's  lot  is  8  feet 
and  9  Inches  north  of  where  it  was  located 
by  the  city  engineer.  The  evidence  shows 
that  if  tbe  fence  complained  of  were  moved 
north  3  feet  and  9  inches  it  would  practical- 
ly be  against  tbe  steps  leading  from  the 
south  door  of  the  bouse  to  tbe  walk,  and  it 
necessarily  follows  that  this  would  not  only 
greatly  toconvenience  respondent  in  his  use 
and  occupation  of  the  house,  but  the  prop- 
erty as  a  whole  would  be  materially  dam- 
aged thereby. 

Defendant  in  his  answer,  among  other 
things,  alleged  "that  plaintiff  is,  and  should 
be  held  to  be,  estopped  to  claim  that  he  Is 
the  owner  of  any  part  of  the  land  occupied 
and  improved  by  this  defendant"  On  the 
issues  tendered  by  this  allegation  of  defend- 
ant's answer,  thd  court  found:  "That  tbe 
plaintiff  is  and  should  be  held  to  be  estopped 
from  asserting  that  the  land  surveyed  and 
improved  by  defendant  as  hereinbefore  stat- 
ed is  not  the  land  mentioned  and  described 
in  the  said  deed  from  plaintiff  to  defendant" 
Counsel  for  appellant  contend  that  the  evi- 
dence Is  insufficient  to  Justify  this  finding. 
They  contend,  and  it  is  admitted,  that  appel- 
lant did  not  know,  at  the  time  be  executed 
the  deed  in  question,  where  the  true  line 
was  between  his  own  land  and  tbe  land 
which  he  had  sold  to  respondent  Counsel 
also  assert  that  soon  after  the  deed  was  ex- 
ecuted appellant  left  the  state  and  therefore 
had  nothing  to  do  with  directing  the  survey 
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made  by  the  city  engineer  and  knew  nothing 
of  the  ImproTemraits  that  were  made  on  the 
land  by  respondent  until  after  they  were 
completed,  and  that  therefore  the  principle 
of  estoppel  liaa  no  application  In  this  case. 
Appellant  testified  that  when  he  went  out  of 
the  state  his  father,  Joseph  H.  Eorton,  at- 
tended to  his  business.  Joseph  H.  Horton 
also  testified  to  the  same  thing.  Therefore 
appellant  is  bound  by  what  his  father,  act- 
ing within  the  scope  of  his  authority,  did  in 
the  premises.  Furthermore,  appellant  testi- 
fied that  he  understood,  when  he  executed 
the  deed  to  the  premises,  that  respondent 
would  get  the  land  surveyed  when  he  got 
readly  to  build  upon  it  And  this  Is  just  wliat 
respondent  did.  He  went  to  the  office  of  the 
city  engineer  and  made  arrangements  to 
have  the  land  surveyed.  The  land  as  so  sur- 
veyed was  marked  oflF  on  the  ground  and  the 
boundary  lines  clearly  indicated  by  stakes 
placed  thereon  by  the  city  engineer.  And, 
as  we  have  observed,  appellant's  father  liv- 
ed within  800  feet  of  the  premises  in  ques- 
tion and  was  in  the  immediate  vicinity  there- 
of almost  daily  during  the  time  respondent 
was  building  his  bouse  and  making  otbor 
valuable  improvements.  On  this  point  appel- 
lant's father  testlfled  in  part  as  follows: 
"I  am  a  contractor  and  builder;  that  has  been 
my  business  for  80  or  40  years.  *  •  ♦  1 
saw  the  house  going  up.  I  saw  them  dig  the 
cellar.  I  saw  them  laying  the  foundation. 
I  knew  it  (the  bouse)  was  going  up.  1  think 
tbe  house  was  finished  before  the  fence  was 
built  When  the  fence  had  been  put  up  by 
them  I  went  and  had  a  talk."  The  evidence, 
without  conflict,  shows  that  no  objection 
was  made  to  the  boundaries  as  established 
by  the  city  engineer  until  after  these  Im- 
provements were  practically  all  made.  Sup- 
pose, for  example,  that  appellant,  or  his  fa- 
ther, had  made  arrangements  with  the  city 
engineer  to  make  the  survey  in  question,  or 
had  gotten  some  other  party  to  survey  or 
mark  off  tbe  land,  and  respondent  had  gone 
on  and  made  his  Improvements,  would  it  be 
seriously  contended  that  appelant  would 
not  be  bound  by  the  boundaries  thus  estab- 
lished? We  think  not  Appellant  is  in  tbe 
same  position  as  though  be  and  the  respond- 
ent had  agreed  upon  a  practical  location  of 
the  boundary  Hue,  and  respondent  had  witb 
tbe  knowledge  and  acquiescence  of  appellant 
gone  on  and  made  the  Improvements  men- 
tioned. 

Under  the  facts  and  circumstances  of  the 
case  we  are  clearly  of  the  opinion  that  appel- 
lant is  estopped  from  asserting  any  claim  or 
right  to  the  strip  of  land  In  dispute,  and  that 
tbe  court  did  not  err  in  so  finding. 

The  judgment  is  affirmed,  witb  costs  to  re- 
spondent 

STRAUP,  O.  J.,  and  FBICK,  J.,  concur. 


(iT  Colo.  4M) 

NORTHERN  COLORADO  IRR.  CO.  T. 

POUPPIRT  et  al. 

(Supreme  Court  of  Colorado.    Feb.  7,  1910. 

Rehearing  denied  April  4,  1910.) 

1.  Appeal  and  £2bbab  (§  19*)— Revmw— Elx- 

ISTENCE  OF  AOTtlAI,  CONTBOVBBST. 

Where  the  court  granted  a  peremptory 
writ  of  mandamus  compelling  defendant  to  de- 
liver during  the  season  of  190o  certain  quantities 
of  water  to  plaintiffs,  at  a  prescribed  price,  de- 
fendant cannot  long  after  the  season  was  over, 
demand  a  decision  on  appeal  of  the  questions  lit- 
igated and  determined  below,  whether  the  writ 
has  or  has  not  been  perfonned,  since  such  a 
decision  would  have  no  effect. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  G&SO;  Dec.  Dig.  f  19.*] 

2.  Affeai.  and  Ebrok  (S  19*)— Rcvikw— Deci- 
sions Reviewabus  —  Mandakus  —  Aotital 
contbovebbt. 

In  mandamus  to  compel  defendant  to  fnr- 
alsh  water  for  plaintiffs  at  a  certain  price,  for  a 
certain  season,  where  defendant  claimed  a  larger 
price  under  a  contract  an  order  requiring  plain- 
tiffs to  deposit  with  the  clerk  a  sum  equal  to  the 
amount  claimed  by  defendant,  so  much  thereof 
to  be  delivered  to  defendant  as  the  court  deter- 
mined it  entitled  to,  did  not  affect  the  right  of 
the  parties  to  have  tbe  questions  involved  re- 
viewed after  the  season  for  which  the  water  was 
to  be  furnished  was  closed. 

[EM.  Note.— For  other  caAes,  see  Appeal  and 
BJrror,  Cent.  Dig.  H  63-80;   Dec.  Dig.  {  19.*] 

3.  Mandakus  ({  10*)  —  Subjects  and  Pub- 
poses  or  Reliei^Rioht  to  Watbb  fob  Ib- 

BIOATION  PUBFOSES. 

A  perpetual  right  to  the  nse  of  water  for  ir- 
rigation is  not  the  subject-matter  of  adjndica* 
tion  by  mandamus. 

[Ed.  Note. — For  other  cases,  see  Mandamnau 
Dec.  Dig.  g  10.*] 

4.  Watebs  AND  Wateb  Coubses  (J  257*)— IB- 

BIOAMON  —  RlQHT  TO    SUPPLT   OF  WATKB — 

Rate— Official  Establishment  —  Collat- 

EBAL  Attack. 

Where  defendant  irrigation  company  was  ft 
party  to  a  statutory  proceeding  before  the  coun- 
ty commissioners  in  which  the  rate  for  water 
was  fixed,  the  adjudication  of  the  board  cannot 
be  collaterally  attacked  by  it  in  mandamus  to 
compel  it  to  furnish  water  for  a  certain  season 
at  the  rate  fixed  by  the  county  commissioners; 
the  decision  of  the  commissioners  being  conclu- 
sive till  judicially  overturned  on  a  direct  attack. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  312;  Dec  Dig.  f 
257.*) 

6.  Mandamus   (§   10*)— Scope  of  Reicedt— 

CoNTBACT  Rights. 

Where  plaintiffs  brought  mandamus  to  com- 
pel defendant  water  company  to  furnish  water 
at  rates  fixed  by  the  connty  commissioners,  de- 
fendant cannot  set  up  a  contract  with  plaintiff 
for  a  higher  rate  in  defense  of  the  proceeding; 
mandamus  not  being  an  appropriate  remedy  for 
the  determination  of  contract  righta. 

[Eki.  Note.— For  other  cases,  see  Mandamos, 
Cent  Dig.  8  87;  Dec.  Dig.  »  10.*] 

Error  to  District  Court  Adams  County; 
F.  T.  Johnson,  Judge. 

Mandamus  by  tbe  People,  on  tbe  relation 
of  Bmele  R.  Ponppirt  and  others,  against 
the  Northern  Colorado  Irrigation  Company, 
to  compel  defendant  to  deliver  to  plaintiffB 
water  for  irrigating  their  agricultural  lands. 
From  a  Judgment  awarding  the  peremptory 
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writ,  defendant  brings  error.     Modified  and 
affirmed. 

Hugh  Bntler,  for  plaintiff  in  error.  Henry 
C.  Allen,  for  defendants  In  error. 

CAMI>BELL,  J.  This  Is  an  action  of  man- 
damus to  compel  defendant  to  carry  In  Its 
canal  and  deliver  to  plaintiffs  water  for  Irrl- 
gatlng  their  agricultural  lands.  To  the  Judg- 
ment awarding  the  peremptory  writ  defend- 
ant prosecutes  error.  As  the  application  was 
on  notice,  the  alternative  writ  of  mandamus 
was  not  granted,  and  upon  Qnal  hearing  the 
peremptory  writ  issued  in  the  first  instance. 
The  petition  for  the  writ  alleges.  In  sub- 
stance, that  plaintiffs  are  owners  of  agrlcul- 
tnral  lands  which  He  under  defendant's  ca- 
nal, and  sets  up  facts  which  plaintiffs  say 
constitute  them  approprlators  of  water  fro« 
the  Platte  river,  and  which  make  defendant 
a  quasi  public  carrier  for  hire  and  charged 
with  the  duty  to  carry  in  its  canal  and  de- 
liver to  the  respective  consumers  thereunder 
the  quantity  of  water  belonging  to  them  on 
payment  of  the  legal  charge  therefor.  For 
our  present  purpose  we  shall  treat  the  peti- 
tion as  sufficiently  alleging  these  ultimate 
facts.  The  petition  then  states  that  in  the 
appropriate  statutory  proceedings  provided 
for  such  purpose,  before  the  proper  board  of 
county  commissioners,  to  which  defendant 
was  a  party  and  In  which  it  appeared,  a  de- 
termination was  made  and  an  order  entered 
compelling  defendant  to  carry  and  deliver  to 
its  consumers  water  at  the  rate  of  $1  per 
acre  during  the  Irrigating  season  of  1903,  in- 
stead of  $1.75  per  acre,  which  It  had  thereto- 
fore charged  them  and  proposed  to  continue 
to  exact,  which  order  and  adjudication  are 
still  In  full  force  and  effect;  that  plaintiffs, 
respectively,  have  tendered  to  defendant  this 
legally  fixed  charge  for  the  carriage  and  de- 
livery of  water  during  such  season,  which  de- 
fendant has  refused  to  accept  After  defend- 
ant's motion  to  dismiss,  based  upon  various 
grounds,  was  denied  and  its  demurrer  over- 
ruled, defendant  filed  an  answer  denying 
generally  the  material  allegations  of  the  com- 
plaint, and.  In  a  separate  defense,  alleged,  in 
substance,  that  plaintiffs'  asserted  constitu- 
tional and  statutory  right  to  have  defendant 
carry  and  deliver  to  them  water  at  the  rate 
fixed  by  the  board  of  county  commissioners 
was  surrendered  and  relinquished  by  virtue 
of  a  certain  contract,  which  Is  set  forth  In 
extenso,  which  the  parties  voluntarily  made 
and  by  which  alone  their  rights  in  contro- 
versy are  to  be  determined,  whereby  plaintiffs 
agreed  to,  and  are  bound  to,  pay,  before  de- 
fendant is  required  to  carry  and  deliver  wa- 
ter, the  contract  price  or  charge  of  $1.75  per 
acre  during  each  irrigation  season.  The  trial 
court  on  final  hearing  found  the  issues  for 
plaintiffs,  that  the  contract  pleaded  was  null 
ftnd  void,  and  that  the  charge  for  carriage  is 
that  fixed  by  the  board  of  county  commis- 


sioners, and  thereupon  granted  the  peremp- 
tory writ  commanding  defendant  to  carry  and 
deliver  during  the  season  of  1003  the  respec- 
tive designated  quantities  of  water  to  the  dif- 
ferent plaintiffs  upon  the  payment,  or  ten- 
der of  payment,  of  the  rate  of  $1  per  acre. 

Numerous  questions  are  raised  and  argued 
by  counsel,  which,  in  tite  view  we  take  of  the 
case,  are  not  involved  and  should  not  be  here 
decided.  While  It  does  appear  by  some  of  the 
averments  and  the  prajer  of  the  complaint 
that  plaintiffs  are  asking  a  decree  establish- 
ing in  them  a  perpetual  right  to  the  use  of 
water,  these  averments  may  properly  be,  and 
were  below,  treated  as  surplusage.  Town- 
send  V.  Fulton  Irr.  Ditch  Co.,  17  Colo.  142, 
20  Pac.  433;  Combs  v.  Agricultural  OltCh 
Co.,  17  Colo.  140,  28  Pac.  960,  31  Am.  St.  Rep. 
275;  Agricultural  Ditch  Co.  v.  Rollins,  42 
Colo.  207,  93  Pac.  1123.  That  the  trial  court 
so  regarded  them  is  apparent  from  its  writ 
which  limited  the  relief  to  the  single  irri- 
gating season  of  1805. 

The  mandate  of  the  peremptory  writ  has^ 
or  has  not,  been  performed.  If  it  was  per- 
formed by  defendant,  as  stated  by  counsel 
for  plaintiffs  at  the  oral  argument  and  not 
denied,  defendant  la  not  in  a  position  to 
have  a  decision  upon  this  review  of  the 
questions  litigated  and  determined  below. 
If  the  writ  was  not  complied  wltti,  even  if 
defendant  is  entitled  to  a  reversal  of  the 
Judgment,  any  order  as  to  the  merits  that 
could  be  made  here  would  be  either  useless 
or  impossible  of  performance.  The  irriga- 
tion season  of  1005  has  long  since  passed, 
and  it  would  be  absurd  now  to  make  an  or- 
der either  denying  or  granting  the  writ 
prayed  for.  In  addition  to  cases  cited,  see 
Wheeler  v.  N.  a  1.  Co.,  10  Colo.  582,  690- 
397,  17  Pac.  487,  8  Am.  St  Rep.  603.  The 
circumstance,  which  is  a  mere  incident  in 
the  course  of  the  trial,  that  plaintiffs  were 
required,  by  an  order  of  court,  to  deposit 
with  the  clerk  a  sum  equal  to  $1.75  per 
acre,  all,  or  part  of  which,  was  to  be  de- 
livered to  defendant,  depending  upon  what 
the  final  determination  was,  does  not  affect 
this  conclusion,  or  entitle  either  party  to  a 
review  of  the  main  questions  sought  to  be 
raised  here.  This  was  expressly  decided  at 
this  term  in  City  and  County  of  Denver  et 
al.  T.  Brown  et  al.,  108  Pac.  071-  We  might 
say  upon  the  authority  of  the  Townsend 
Case  fortunately  tor  the  defendant  the  ad- 
judication Is  limited  to  the  petitioners' 
claim  for  water  for  the  season  of  1905  and 
for  costs.  For  the  reason  given  we  shall 
modify  and  affirm  the  decree.  In  doing  so 
it  is  proper  to  observe  that,  in  a  mandamus 
proceeding,  a  perpetual  right  to  the  use  of 
water  for  irrigation  Is  not  the  subject-mat- 
ter of  adjudication.  With  respect  to  the 
fixing  of  the  rate  by  the  county  commis- 
sioners, we  also  remark  that  the  defendant 
here  was  a  party  to  that  statutory  proceed- 
ing and  the  adjudication  of  the  board  can- 
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DOt  be  consterally  attacked  In  this  man- 
damus action,  as  apparently  defendant  tried 
to  do  below.  So  long  as  that  adjudication 
continoes  in  force,  or  until  relief  therefrom 
In  some  appropriate  proceeding  Is  afforded, 
the  defendant  must  comply  therewith,  and 
carry  and  deliver  water  in  accordance  with 
the  rate  thereby  fixed. 

It  was  wrong  also  for  the  trial  court,  in 
this  action,  to  determine  the  rights  of  the 
parties  under  the  contract  pleaded.  Its  de- 
cision is  therefore  set  aside  on  that  issue. 
As  we  have  said,  the  adjudication  of  the 
board  of  commissioners  until  it  is  otherwise 
Judicially  determined  measures  the  rights 
of  these  parties  as  to  the  rate  for  carrying 
and  delivering  water.  It  is  true  that  de- 
fendant Interposed  this  defense  and  asked  to 
have  a  decree  determining  that  plaintiffs 
must  pay  the  contract  charge  rather  than 
tliat  fixed  by  the  county  board.  In  one 
point  of  view  it  might  be  said  that,  having 
Invoked  the  decision,  it  should  be  bound  by 
it,  though  unfavorable.  Defendant  does  not 
now  complain  that  this  action  did  not  af- 
ford the  proper  remedy  for  the  adjudica- 
tion, bat  that  the  point  was  not  well  de- 
cided. We  think,  nnde^  our  practice,  this 
issue  was  not  properly  triable  in  a  manda- 
Aius  action,  and,  though  the  parties  consent, 
we  will  not  permit  the  practice,  followed 
below,  to  gain  a  foothold  In  this  Jurisdic- 
tion. If  the  d^endant  company  is  dis- 
satisfied with  the  rate  as  fixed  by  the  coun- 
ty board,  we  have  already  held  it  cannot 
obtain  relief  In_the  pending  action.  If  the 
rate  is  confiscatory,  In  an  equity  suit  its  en- 
forcement might  be  enjoined,  as  was  done  in 
the  case  of  Montezuma  County  v.  Monte- 
«nma  W.  &  L.  Co.,  39  Colo.  166,  89  Pac.  794. 
If  the  plaintiffs,  have,  by  reason  of  a  con- 
tract, lost  or  waived  their  constitutional  and 
statutory  right  to  have  the  carriage  rate 
fixed  by  the  board  of  county  commissioners, 
defendant  must  in  some  other  and  proper 
action  or  proceeding  obtain  a  decree  so  de- 
claring. Until  It  does  so,  or  until  it  Is  prop- 
erly relieved  of  the  burden  of  complying 
with  the  statutory  adjudication  fixing  the 
rate.  It  must  carry  and  deliver  water  In  ac- 
cordance therewith.  As  the  only  object  of 
this  action  was  to  require  a  carriage  and 
delivery  of  water  for  the  one  season  of 
1905,  and,  for  the  reasons  above  indicated, 
another  or  different  order  should  not  noiv 
be  entered  here  modifying  or  changing  the 
order  of  the  trial  court  awarding  the  per- 
manent writ,  the  decree  is  modified  by 
omitting  therefrom  the  determination  con- 
cerning the  alleged  contract  rights  of  the 
parties,  and,  as  so  modified,  it  is  aflli-med, 
without  prejudice  to  the  rights  of  the  par- 
ties under  the  contract  set  up  in  defendant's 
answer,  which  rights  will  remain  the  same 
as  before  the  decision  below,  and  subject  to 
future  determination  in  an  am>roprIate  ac- 


tion.    The  cause  will  be  remanded  to  the 
district  court  to  modify  Its  decree  accord- 
ingly. 
Modified  and  affirmed. 

MUSSER  and  BAILET,  JJ.,  concur. 


(47  Colo.  461). 

BROWN  V.   HOLLOWAY'S   BSTATB. 

(Supreme  Court  of  Colorado.     Nov.   1,   1909. 
Rehearing  Denied  April  4,  1910.) 

L  Appbal  and  Ebrob  (I  4*)— Mode  of  Rk- 
viEw — Claim  Against  Decedent's  Estate. 
The  Supreme  Court  does  not  have  jurisdic- 
tion to  revievr,  by  appeal,  a  judgment  for  on 
estate  in  an  action  on  a  claim  against  it,  but 
may  review  the  judgment  by  writ  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  S-21:    Dec.  Dig.  i  4.*J 

2.  SAifs  (t  90*)— Oral  Contbact— MKaaEB 
IN  Subsequent  Contbaot. 

A  written  contract,  executed  after  the  mak- 
ing of  an  oral  contract  for  the  purchase  of 
horses  for  resale,  which  modified  .the  terms  of 
the  oral  contract  by  providing  that  the  sdller 
should  receive  a  greater  price  for  certain  kinds 
of  horse-i  than  under  the  oral  agreement,  to  the 
extent  of  all  or  a  part  of  the  buyer's  profit  on 
them,  merged  the  oral  agreement  into  the  writ- 
ten, so  that  the  seller  waived  any  claim  for 
damages  for  breach  of  the  oral  agreement 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  8  253 ;    Dec.  Dig.  i  90.*] 

3.  Principai.  and  Aognt  (|  171*)— Authori- 
ty of  .'Voemt— Ratification  by  I*rincipai. 
— Accepting  Benefits  Undeb  Contbact. 

Where  the  seller  executed  a  written  con- 
tract for  the  resale  of  horses  to  another  and 
acted  upon  it  by  selling  horses  thereunder  and 
receiving  the  profits  of  a  resale,  he  is  estopped 
to  deny  the  validity  of  the  contract  on  the 
ground  that  the  buyer's  daughter  had  no  au- 
thority to  act  for  him  in  ezecnting  it 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  f  651 ;    Dec  Dig.  {  171.*] 

4.  Evidence  (!  391*)  —  Parol  Evidence  — 
Varying  Contracts— Contracts  of  Sale. 

Where  a,  prior  oral  contract  for  the  sale 
of  horses  was  merged  into  a  written  contract 
executed  by  the  parties,  the  seller's  statements 
at  the  time  of  executing  the  written  contract 
that  it  Tvould  l>e  sansfactoiy,  provided  he  pro- 
cured his  full  purchase  price  according  to  the 
terms  of  the  oral  agreement  were  ineffectual 
as  attempting  to  vary  the  terms  of  the  written 
contract 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  fS  1729-1732;   Dee.  Dig.  {  391.*1 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;   F.  T.  Johnson,  Judge. 

Action  by  E.  W.  Brown  against  the  estate 
of  Joseph  Holloway,  deceased.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Ap- 
peal dismissed,  and  case  redocketed  on  writ 
of  error.     Affirmed. 

Macbeth  &  May,  for  appellant  W.  W. 
Dale,  for  appellee. 


HILL,  J.    The  verified  claim  of  the  appel- 
lant against  the  estate  of  Joseph  Holloway, 


•For  otbar  eMas  sm  sam*  topio  and  Motion  NUMBER  In  Dec.  &  Am.  Digs.  UOT  to  date.  *  Reporter  Indexe* 


Digitized  by 


Google 


26 


108  PACIFIC  REPOBTBR. 


ffM*. 


deceased,  was  filed  In  the  coimty  court  of 
the  dty  and  county  of  Denver,  as  follows: 

Estate  of  Jouph  Holloway,  Deceaaed, 

To  B.  W.  Brown,  Dr. 

To  damages  by  failure  to  take  and  pay 
for  246  horses  delivered  by  E.  W.  Brown 
for  the  deceased.  In  Denver  during  the 
Ufa  of  deceased,  In  accordance  with 
agreement  between  said  Brown  and  de- 
caased,  by  which  such  horsea  were  to  be 
BO  delivered  and  paid  tor  at  the  agreed 
price  of  tSO.Oe  per  bead |12,E0O  00 

Less  amount  subsequently  received  and 
credited  In  reduction  of  damages  sus- 
tained        1,000  OO 


ToUI    {10,500  00 

This  claim  was  disallowed  by  the  count; 
court,  and  an  appeal  was  taken  to  the  dis- 
trict court,  where  upon  trial  to  a  Jury  a 
motion  for  nonsuit  was  granted  and  Judg- 
ment entered  in  favor  of  the  administratrix 
of  said  estate  for  her  costs  (amount  unstat- 
ed), from  which  this  appeal  Is  taken. 

This  court  has  Jurisdiction  to  review  the 
judgment  by  writ  of  error,  hut  not  on  ap- 
peal. In  such  circumstances  our  statute  pro- 
vides that  the  appeal  shall  be  dismissed  and 
tbe  cause  redocketed  on  error.  Orders  so 
providing  are  therefore  entered.  D.  &  R.  O. 
R.  R.  Co.  T.  Peterson,  30  Colo.  77,  69  Pac 
678,  97  Am.  St  Rep.  76;  Edmonston  et  al. 
y.  Ascough,  43  Colo.  55,  95  Pac.  813. 

The  contention  of  the  appellant  Is  that, 
after  selling  a  portion  of  one  car  of  horses  to 
Mr.  Holloway,  he  requested  blm  to  bring  up 
two  more  car  loads  from  New  Mexico,  and 
he  would  make  a  contract  with  him  for  the 
purchase  of  more  horses;  that,  thereupon, 
he  shipped  two  more  car  loads  and  Mr.  Hollo- 
way, after  looking  them  over,  made  an  oral 
agreement  with  the  appellant  to  accept  any- 
where op  to  600  head  that  would  correspond 
or  compare  on  an  average  with  the  two  car 
loads  then  shipped,  and  agreed  to  pay  $50 
per  head;  that  under  this  arrangement  the 
appellant,  at  Holloway's  request,  turned  over 
to  Clark  (who  had  corrals  In  Denver)  the  two 
car  loads  and,  under  the  <k>ntract,  continued 
to  Bblp  others  which  averaged  as  good,  a  por- 
tion of  which  were  accepted;  that  Mr.  Hol- 
loway died  In  the  East  on  or  about  March  17, 
1902;  that  at  tbe  time  of  his  death  there 
were  245  of  Brown's  horses,  which  had  been 
shipped  under  this  contract,  awaiting  accept- 
ance by  Holloway  in  Clark's  yards  at  Den- 
ver; that  his  representatives  refused  to  take 
or  pay  for  the  horses  then  on  hand,  and  they 
were  left  on  the  hands  of  Brown  to  dispose 
of  as  best  he  could,  which  he  did,  but  with 
the  result  that  he  received  therefor  ?10,500 
less  than  the  original  contract  price. 

It  is  questionable  whether  the  evidence 
sustains  appellant's  contention  as  tp  the  sub- 
stance of  the  original  contract  It  shows  that 
Mr.  Holloway,  during  his  lifetime,  was  en- 
gaged iu  buying  a  large  number  of  horses,  by 
him  turned  over  to  the  British  government 
and  that  all  such  had  to  bear  the  scrutiny  of 


inspection  and  be  subject  to  certain  tests. 
The  district  Judge  stated  It  was  his  opinion 
that  a  part  of  tbe  original  agreement  was 
that  the  horses  should  meet  the  requirements 
of  the  officials  for  the  British  government 
and  be  subject  to  such  approval.  It  has  been 
held  by  this  court  that  the  evidence  to  sup- 
port a  daim  against  an  estate  should  be  clear 
and  convincing  as  to  lbs  existence,  as  well  as 
the  amount  of  the  claim.  CSarke  v.  Estate 
of  Roberts,  38  Colo.  316,  87  Pac.  1077.  But 
this  contention,  as  well  as  the  right  of  the 
trial  Judge  to  make  findings'  of  fact  upon 
granting  a*  nonsuit  in  an  action  at  law  being 
tried  before  a  Jury,  need  not  be  passed  upon 
here. 

The  evidence  is  undisputed  that  before  Mr. 
Holloway's  death  (when  he  was  sick  in  the 
East),  the  appellant  went  to  his  home  here 
in  Denver  and  advised  his  daughter  that  a 
large  number  of  the  horses  were  here  ready 
for  acceptance;  that  she  stated  to  blm  she 
did  not  know  what  to  do,  she  bad  received  a 
telegram  that  her  father  was  sick,  not  ex- 
pected to  live,  and  he  -had  better  come  badt 
again  and  see  her  brother,  Sidney;  that  be 
went  back  again  to  the  home  that  day,  or 
the  next  saw  Sidney  (a  young  man),  and 
they  still  did  not  know  exactly  how  the  busi- 
ness would  be  handled;  that  the  result  of 
this  last  conference  was  that  an  agreement 
in  writing  was  signed  by  the  appellant  and 
Holloway's  name  attached  thereto  by  hia 
daughter,  Miss  Marian,  which  agn*eement 
reads  as  follows :  "Denver,  Colo.,  March  17, 
1902.  This  article  of  agreement  made  by  and 
between  J.  Holloway,  his  heirs,  executors,  or 
assigns,  party  of  the  first  part  and  B.  W. 
Brown  and  O.  P.  Anderson,  par^  of  tbe  sec- 
ond part  to  wit:  That  said  party  of  tbe 
second  part  agrees  to  send  all  of  bis  horses 
260  head  in  number  to  the  Westfield  farm 
to  be  fed  bay  and  said  horses  to  have  tbe 
use  of  a  corral  to  remain  In  until  the  day 
of  inspection  when  all  of  those  that  are  deem- 
ed fit  to  show  are  to  be  shown.  For  all  of 
those  horses  that  pass  in  the  B  class  said 
party  of  the  second  part  shall  receive  the  sum 
of  sixty  dollars  ($60)  and  for  all  those  horses 
that  pass  In  C  class  said  party  of  the  second 
part  is  to  receive  the  sum  of  fifty  ($50).  For 
all  feed  given  to  said  horses  the  said  party  of ' 
the  second  part  agrees  to  pay  to  said  party 
of  the  first  part  the  actual  first  cost  of  same 
with  cost  of  delivering  same  added.  Said 
party  of  the  second  part  further  agrees  that 
all  of  said  horses  shall  be  holding  as  security 
to  said  party  of  the  first  part  for  all  feed 
or  expense  on  said  horses  and  men.  Said 
party  of  the  second  part  further  agrees  that 
said  horses  shall  be  held  by  said  party  of 
the  first  part  to  secure  any  money  aidvanc- 
ed  to  the  said  party  of  the  second  part  by 
said  party  of  tbe  first  part  Said  party  of 
the  second  part  declares  that  all  of  said 
horses  belong  to  them  clear  of  incumbrance 
whatsoever.    [Signed]    J.  Holloway,  by  Mar- 
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Ian  HoDoway.    El  W.  Brown.    G.  P.  Ander^ 
son." 

Previous  to  this  time  Miss  Holloway  had 
written  checks  and  made  payments  for  her 
father  during  his  lifetime  In  this  business  of 
purchasing  horses  for  tlie  English  govern- 
ment The  evidence  is  not  clear  whether  this 
contract  was  made  before  or  after  the  fa- 
ther's death,  but  under  it  the  horses  then  on 
hand  were  taken  to  the  farm  therein  named. 
A  part  were  shewn  to  the  offldals  of  the 
English  government,  and  portions  of  those 
shown  were  accepted  and  paid  for  at  the 
prices  named  in  this  written  contract,  the 
money  accepted  by  Mr.  Brown,  end  the  re- 
mainder sold  to  other  parties,  bnt  at  a  less 
price  than  $50  per  head. 

The  testimony  of  the  failure  or  refusal  of 
Mr.  Holloway,  his  heirs,  executors,  adminis- 
trators, or  assigns,  to  comply  with  the  con- 
ditions of  the  first  contract.  Is  very  unsatis- 
factory. It  will  be  noted  that  Mr.  Brown 
only  made  two  trips  to  the  Holloway  home, 
both  the  same  day,  or  the  second  the  succeed- 
ing day.  It  does  not  show  the  two  children, 
Marian  and  Sidney,  were  the  only  heirs  of 
the  deceased,  and,  if  Mr.  Holloway  was  then 
dead,  no  administrator  had  been,  appointed 
nor  any  reasonable  time  elapsed  for  the  ap- 
pointment of  one ;  but  there  is  no  positive 
evidence  that  Mr.  HoUoway  was  dead  at  the 
time  this  contract  was  made.  The  better 
Inference  (which  is  all  the  evidence  would 
warrant  upon  the  subject)  Is  that  it  was 
made  when  he  was  yet  alive,  in  anticipation 
of  his  death,  and  at  the  Bolleltation  ot  Mr. 
Brown,  who'  acted  thereunder  and  accepted 
its  benefits.  Had  the  result  turned  out  one 
wsy^  It  would  have  been  better  for  him  than 
the  original  oral  agreemmt,  as  dalmed  by 
him.  The  contract  purported  to  be  the  con- 
tract of  Mr.  Holloway.  His  name  was  sign- 
ied  thereto  by  his  daughter,  who  had  thereto- 
fore written  a  number  of  his  checks  in  pay- 
ment for  horses  thus  purchased,  and  who 
transacted  portions  of  his  other  business. 
If  Mr.  Holloway  was  then  alive,  there  was  no 
evidence  Introduced  showing  that  the  daugh- 
ter had  no  right  to  make  the  contract  as  she 
did.  The  appellant  accepted  it,  acted  under 
it,  and  has  had  the  benefit  of  it  We  think 
ihat  by  its  execution,  all  oral  contracts  with 
Holloway  concerning  the  sale  and  purchase 
of  these  same  horses  were  merged  Into  this 
written  agreement;  that  the  plaintiff  there- 
by waived  any  daim  for  damages  by  virtue 
of  any  alleged  breach  of  said  former  oral 
agreement ;  that  it  was  properly  admitted  in 
evidence;  and,  under  such  circumstances, 
the  appellant  Is  estopped  from  denying  its 
validity.  Arthur  v.  Israel,  15  Colo.  147,  25 
Pac.  81,  10  L.  R.  A.  693,  22  Am.  St  Rep.  381 ; 
Jones  V.  Langbome,  19  Colo.  206,  34  Pac. 
997;  Ferrer  v.  Caster,  17  Colo.  App.  41,  67 
Pac.  171 ;  Kerr  v.  Burns  et  al.,  42  Colo.  285, 
93  Pac.   1120;   Herman  on  Estoppel  &  Res 


Judicata,  vol.  2,  {  1039 ;  Cya  voL  18,  pp.  788, 
791,  and  cases  there  cited. 

The  contention  urged  so  earnestly  by  coun- 
sel for  appellant  that  the  sale  under  the  oral 
agreement  was  an  uncompleted  sale,  and 
when  acceptance  was  refused  it  was  the  ap- 
pellant's duty  to  dispose  of  the  horses  to  the 
best  advantage,  that  upon  account  thereof 
he  had  a  right  to  provide  for  their  disposi- 
tion through  the  heirs  of  the  deceased,  and 
for  that  reason  the  arrangement  with  them 
was  a  separate  matter  and  was  in  no  way  a 
waiver  of  his  claim  against  the  estate,  is  not 
sustained  by  the  record.  The  written  con- 
tract purports  to  be  a  contract  with  Mr.  Hol- 
loway himself.  Its  language  simply  shows  a 
modification  of  the  terms  and  conditions  of 
the  sale  by  which  the  horses  were  to  be  ac- 
cepted. It  provides  the  appellant  was  to  re- 
ceive a  greater  price  for  certain  kinds  of 
horses  received  by  the  British  government 
than  he  would  have  under  the  oral  agree- 
ment to  wit,  all  or  a  part  of  Mr.  HoUoway's 
profit  We  think  this  evidenced  an  intent 
upon  his  part  to  merge  the  oral  agreement 
into  this  contract  and  accept  its  provisions  In 
lieu  thereof.  His  alleged  statements  to  the 
contrary,  wherein  he  told  the  son  and  daugh- 
ter at  the  time  of  its  execution  that  the 
agreement  would  be  satisfactory,  conditional 
that  he  thus  secured  his  full  purchase  price 
for  the  horses,  per  the  terms  of  the  former 
oral  agreement,  were  at  best  statements  at- 
tempting to  vary  the  terms  of  a  written  con- 
tract, which  statements  were  made  at  the 
time  of  its  execution  and  could  have  no  ef- 
fect thereon. 

The  judgment  will  be  affirmed. 

Affirmed. 

STEELE,  a  J.,  and  OABBERT,  X,  concur. 


(47  Colo.  516) 
BUCICHORN  PLASTER  CO.  et  aL  v.  CON- 
SOLIDATED PLASTER  CO.. 
WILD  et  al.  v.  SAME. 
(Snpreme  Conrt  of  Ctolorado.    Feb.  7,  1910. 
Rehearing  Denied  April  4,  19ia) 

1.  Appeal  and  Bbbob  (8  10©9*>— Law  of  thb 
Case— Qunrrmo  T111.E. 

Where,  in  a  suit  to  quiet  title,  judgment  for 
defendant  is  reversed  because  defendant  was  not 
in  a  position  to  deny  title  of  plaintiff,  such  hold- 
ing Is  the  law  of  the  case  on  a  subsequent  ai>- 
peal  in  which  the  facts  are  the  same. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  St  4370-4370;  Dec.  Dig.  I 
1099.»1 

2.  CORPOBATIONS    (S    313*)-- COBPORATB    PBOP- 

KBTY— Possession  of  Officer. 

Where  sewral  corporations  and  an  Individ- 
ual owning  gypsum  mills  and  goarries  form  a 
consolidated  corporation  to  which  each  of  the 
parties  lease  their  mills,  etc.,  and  the  Individu- 
al Is  made  general  manager  of  the  corporation, 
the  individual  cannot  repudiate  the  transaction 
and  take  ixmsession  of  bis  holding,  and  defend 
suit  to  quiet  title,  since  the  manager  of  the  cor- 
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poration  cannot  dispute  the  title  of  property 
which  he  holds  for  them,  even  though  he  ia  also 
owner  and  lessor. 

[Ed.  Note.— For  other  cases,  see  Corporationa, 
Cent  Dig.  {  1387 ;  Dec.  Dig.  !  313.*] 

3.  Frauds,  Statute  of  (J  158*)— Obai,  Aokee- 
mknt>—Pebformancb— Sufficiency  of  Evi- 

DE.N'CE. 

On  an  issue  whether  an  oral  agreement  for 
the  dismantling  of  a  gypsum  mill  belonging  to  a. 
consolidated  corporation,  and  the  construction 
o{  a  new  mill  adjacent  to  another  mill  which 
bad  been  leased  to  the  corporation,  was  to  be 
covemed  by  the  former  lease,  evidence  of  pei^ 
formance  of  the  oral  agreement  held  sufficiently 
dear  to  take  it  out  of  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  i  158.*] 

4,  Lib  Pendens  (f  24*)— Absioneb  Pendente 
Lite— Necbssitt  of  BaiNoiNa  In. 

Generally  a  voluntary  assignee  pendente  lite 
need  not  be  made  a  party  to  a  bill,  or  be  brought 
before  the  court,  for  every  one  purchasing  pen- 
dente lite,  is  treated  as  a  purchaser  with  no- 
tice, except  as  otherwise  provided  by  statute. 

[Ed.  Note. — For  other  cases,  see  Lis  Pendens, 
Cent.  Dig.  U  SS-ta;   Dec.  Dig.  f  24.*] 

B.  Pabties  (S  81*)  —  New  Pabties  —  8uppi.b- 

IfXNTAL  Biix, 

A  supplemental  bill  is  proper  to  bring  In 
aa  a  party  one  who  has  acquired  an  interest  in 
the  subject-matter  of  controversy,  since  the  com- 
mencement of  the  suit,  as  assignee  or  successor 
to  an  original  defendant;  and  hen^e  where,  on 
reversal  of  a  Judgment  for  defendant  in  an  ac- 
tion to  quiet  title,  defendant  pending  suit  sells 
his  interest  to  another,  who,  in  turn,  also  sells 
it,  both  of  the  purchasers  are  properly  made  par- 
ties to  the  aoit  on  remittitur  of  the  cause  on  ap- 
peal by  supplemental  bill,  under  Civ.  Code,  | 
16,  providing  that,  when  a  complete  determina- 
tion of  the  controversy  cannot  be  had  without 
the  presence  of  other  parties,  the  coart  shall  or- 
der them  brought  in. 

[Ed.  Note.— For  other  cases,  see  Parties,  Dec. 
Dig.  I  61.*) 

9.  Monopolies  (f  21*)— tTNij.wFui,  Combina- 
noH— Pebsons  Who  Mat  Object— Estop- 
pel TO  Object. 

Where  an  owner  of  a  plaster  mill  leased 
bis  mill  and  quarry  to  a  consolidated  corpora- 
tion, and  became  general  manager  of  the  corpo- 
ration, and  thereafter  repudiated  the  transac- 
tion and  took  possession  of  the  property  leased, 
be  could  not  defend  his  possession  on  the  ground 
that  the  corporation  was  an  unlawful  combina- 
tion to  affect  prices. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Dec.  Dig.  {  21.*] 

7.  cohpobationb  (j  877*)- holding  stock  in 
Other  Corpobation— Right  to  Object. 

Where  an  owner  of  a  plaster  mill  leased 
his  mill  to  a  consolldatetd  corporation,  and  be- 
came general  manager  thereof,  and  thereafter 
repudiated  the  transaction  and  took  possession 
of  the  leased  property,  he  could  not  defend  his 
possession  on  the  ground  that  the  consolidated 
eorporntion  had  no  right  to  hold  stock  in  anoth- 
er corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  {  377.*] 

8.  Vendor  and  Pubchaseb  (J.  243*)  —  Bona 
Fide  Pubciiasers— Actual  Koticb— Admis- 
sibility OF  Evidence. 

In  an  action  to  quiet  title  to  land,  in  which 
purchasers  from  defendant  had  been  made  par- 
ties by  supplemental  bill,  a  contract  of  defendant 
indemnifying  the  purchasers  against  the  claims 
of  plaintiff  is    admissible   in   evidence   to   show 


that  the  purchaser  had  notice  of  the  claim  of 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  i  243.*] 

9.  Appeal  and  Ebbob  (i  1062*)— Harmless 
Ebbob— Admission  of  Evidence. 

Where,  under  the  facts,  the  judgment  ren- 
dered is  the  onljr  one  that  could  be  rendered, 
error  In  the  admission  of  evidence  is  harmless. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  4176,  4177;  Dec.  Dig.  i 
1052.*) 

10.  Landlobd  and  Tenant  (f  6*)— Nature  or 

TEANSACTION— CONBIDEBAIION. 

Where  a  gypsum  mill  owner  leases  his  mill 
and  quarry  to  a  consolidated  corporation  in  con- 
sideration of  an  interest  in  the  stock  of  such 
corporation,  the  transaction  is  a  lease,  though  no 
rent  is  stipulated  for  and  the  corporation  did  not 
agree  to  work  the  quarry  or  remove  any  rock, 
since  the  consideration  of  a  lease  may  be  ];>aid  in 
whole  at  the  inception  of  the  term. 

[Ed.  Note.— For  other  cases,  see  landlord  and 
Tenant,  Dec.  Dig.  ^  5.*] 

11.  Contbactb  (I  170*)— Conbtbuohoh— Coh- 

BTRUCTION   BY  PaBTIGS. 

In  congtming  a  contract,  the  court  will  fol- 
low the  construction  placed  on  it  by  the  parties 
themselves. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  f  753;   Dec.  Dig.  i  170.*] 

12.  Landlord  and  Tenant  (f  17*)— Lxasb  or 
Contract  fob  Usb— Cohstbucxion  bt  Pas- 
ties. 

A  gypsum  mill  owner  turned  over  his  miU 
and  quarry  to  a  consolidated  corporation  in  con- 
sideration of  stock  in  the  corporation,  and  the 
agreement  provided  that  the  corporation  might 
discontinue  the  use  and  operation  of  the  mill  at 
any  time,  and  that,  when  it  did  so,  the  owner 
might  operate  on  hts  own  account  The  owner 
attempted  to  repudiate  the  transaction,  and  in 
so  doing  admitted  that  the  transaction  was  « 
lease.  Ileld,  that  he  could  not  contend  that  the 
agreement  was  a  contract  for  use  at  the  option 
of  the  owner,  and  not  a  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  |  17.*] 

18.  Landlord  and  Tbnaut  (f  87*)— Tirtwro 

CONBTRUCTION. 

Leases  must  be  construed  acc6rdlng  to  the 
Intention  of  the  parties,  and  with  reference  to 
the  subject-matter. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  98 ;   Dec  Dig.  {  37.*] 

14.  Landlord  and  Tenant  ({  101*)— Termi- 
nation OF  Leabk  —  Debtbuction  of  Im- 
provements. 

.  If  by  a  lease  land  is  demised  on  which  imr 
provements  stand,  the  destruction  of  the  latter 
does  not  terminate  the  lease  unless  it  is  so 
agreed. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  U  314,  315;  Dec  Dig.  i 
101.*] 

15.  Landlord  and  Tenant  (|  101*)- Termi- 
nation OF  Lease— Destruction  of  Build- 
ing—Obal  Agreements. 

An  owner  of  a  gypsum  mill  and  quarry 
leased  his  mill  "and  the  land  whereon  the  same 
is  situated,  to  wit,  a  tract  of  land  one  hundred 
feet  square,"  and  did  not  provide  that  it  was 
to  terminate  in  case  the  mill  was  destroyed. 
Thereafter  an  oral  agreement  was  entered  into 
that  a  new  mill  which  was  to  be  erected  was  to 
come  in  under  the  terms  of  the  old  lease,  and  the 
agreement  was  taken  out  of  the  statute  of  frauda 
by  performance.  Held,  that  the  lease  of  the 
new  mill  was  for  the  lease  of  the  land,  and  a 
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destructiun  of  the  new  mill  by  fire  did  not  tenni- 
nate  the  lease. 

lEd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  {  101.*] 
Hi.  Landlord  and  Tenant  (H  101,  123*)— 
Amount  Granted  bt  Lease. 

The  grant  of  an  entire  structure  carries 
with  it  the  land  on  which  it  is  located,  and 
where  a  consolidated  corporation  was  the  sole 
lessee  of  a  gj'psum  mill,  and  was  riven  the  ex- 
clusive right  to  occupy  the  mill  when  it  so  de- 
sired, the  land  on  which  the  mill  was  located 
passed  by  virtue  of  the  lease,  though  the  land 
was  not  expressly  mentioned,  and  a  destruction 
of  the  mill  was  not  a  termination  of  the  lease. 
[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  §{  101,  123.«]  ' 

17.  Lis  Pendens  (5  11*)- Pendenot  or  Ac- 
tion—Purchase  Pending  Writ  of  Ebkob. 
The  fact  that  purchasers  pendente  lite  pur- 
dlased  at  a  time  when  the  judgment  had  been  ren- 
dered in  favor  of  their  grantor,  and  an  appeal  had 
been  talcen,  but  never  perfected,  would  not  make 
them  any  the  less  bound  by  the  judgment  render- 
ed on  error,  where  they  knew  that  a  writ  of  error 
had  been  sued  out,  though  without  supersedeas. 
[£kl.  Note. — ^For  other  cases,  see  Lis  Pendens, 
Dec.  Dig.  I  11.*] 

IS.  Lis  PEiTDSKa  (|  18*)  —  Apfuoatiod  or 
Statutes— <;;oN8TBncTivK  Noticb. 

fVxTe.  i  30,  providing  that  only  from  tbe 
time  of  filing  notice  of  lis  pendens  shall  the 
pendency  of  an  action  involving  title  to  realty 
b«  constmctive  notice  of  such  suit  to  a  pur- 
chaser or  Incumbrancer  of  the  property  involved, 
has  no  application  to  one  who  has  actual  knowl- 
edge of  the  pendency  of  the  action. 

[Ed.  Note. — For  other  case*,  tee  Lis  Pendens, 
Dec.  Dig.  S  13.*] 

En  Banc.  Error  to  District  Conrt,  Larimer 
County;  James  B.  Garrlgnes,  Judge. 

Suit  by  tbe  Consolidated  Plaster  Company 
against  Alfred  Wild  and  others.  From  a  Judg- 
ment for  complainant,  the  Buckhom  Plaster 
Company  and  Alfred  Wild,  defendants,  sev- 
erally bring  error.    Affirmed. 

Cranston,  Pitkin  &  Moore  (Hugh  Butler, 
©f  counsel),  for  plaintiffs  In  error.  L.  R. 
Tlhodes  and  N.  Walter  Dlzon,  for  defendant 
In  error. 

GABBE>RT,  J.  Tbe  ultimate  question  In- 
▼olved  In  these  cases  is  the  right  of  posses- 
sion and  control  of  a  certain  goremment  sub- 
division of  land,  and  a  structure  known  as 
tbe  "Loveland  Buckhom  Mill,"  and  appur- 
tenances, together  with  the  land  upon  which 
the  mill  Is  situate.  The  Consolidated  Plaster 
Company  brought  suit  originally  against  Al- 
fred Wild  to  quiet  title  to  the  property  in- 
rolved.  The  Judgment  was  In  favor  of  the 
defendant.  The  con>pany  brought  tbe  case  to 
this  court  for  review  on  error,  where  the 
Judgment  was  reversed  and  the  case  remand- 
ed for  a  new  trial.  Upon  filing  the  remittitur 
the  Consolidated  Plaster  Company  filed  a 
Bopplemental  complaint,  to  which  the  Buck- 
hom Piaster  Company  and  James  W.  Anld 
were  made  defendants.  The  trial  of  the  is- 
sues made  by  the  pleadings  resulted  in  a 
Judgment  for  the  plalntltr  conipany.  From 
this  Judgment  the  respective  plaintiffs  In  er- 


ror havfe  brought  the  case  here  for  review 
separately;  and  as  the  questions  Involved 
are  similar,  and  tbe  rights  of  the  plalntlfTs 
In  error  are  more  or  less  dependent  upon  the 
rights  of  each  other,  they  will  *»  considered 
together. 

Tbe  original  complaint  was  an  ordinary  one 
to  quiet  title.  The  remaining  pleadings,  ex-> 
cept  the  supplemental  complaint,  are  volu- 
minous, and  we  will  assume,  without  stating 
them  in  detail  or  effect,  that  they  present  for 
consideration  the  questions  which  tbe  respec- 
tive plaintiffs  In  error  have  presented  for 
determination.  The  testimony  Is  also  volu- 
minous, and  the  facts  thereby  established,  or 
only  such  parts  thereof  as  are  necessary  to 
consider  In  determining  these  questions,  will 
be  stated.  In  1892  the  Stewart  Stucco  &  Ce- 
ment Company  owned  a  mill  located  at  Colo- 
rado Springs  and  gypsum  beds  situated  In 
El  Paso  county.  The  Rocky  Mountain  Plas- 
ter &  Stucco  Manufacturing  Company  owned 
a  mill  located  at  Red  Butte,  Wyo.,  and  gyp- 
sum beds  located  near  that  place.  Tbe  Den- 
ver Gypsum  Company  owned  a  mill  located 
upon  leased  property  In  the  dty  of  Denver, 
and  held  a  leasehold  Interest  In  gypsum  beds 
situate  in  Larimer  county.  Mr.  Wild  owned  a 
a  mill  located  near  Tx>veland,  known  as  the 
"Buckhom  Mill,"  and  also  owned  certain 
lands  and  nearby  gypsum  beds.  These  several 
concerns  were  competlto,rs  In  business,  and  In 
1892  they  effected  a  permanent  consolidation 
by  organizing  the  Consolidated  Plaster  Com- 
pany, a  corporation  with  a  capital  stock  of 
$20,000,  which  was  equally  divided  between 
the  owners  of  the  above-named  plants.  In  con- 
sideration of  which  they  leased  to  It  their 
respective  plants  and  gypsum  beds  for  a  pe- 
riod of  20  years — the  term  of  the  corporate 
existence  of  the  lessee,  the  Consolidated  Plas- 
ter Company.  Mr.  Wild  was  elected  a  direct- 
or and  vice  president  and  general  manager 
of  the  new  company,  and,  in  the  capacity  of 
manager,  entered  into  tbe  possession  of  the 
plant,  and  beds  located  near  Loveland,  and 
operated  them  for  the  company  until  some 
time  in  1002,  when  he  notified  the  other  of- 
ficials of  the  company  that  he  had  withdrawn 
from  the  consolidation  and  had  taken  posses- 
sion of  the  Buckhom  plant  for  himself,  and 
on  his  own  account.  This  action  on  tbe  part 
of  Mr.  Wild  was  the  basis  of  tbe  suit  orig- 
inally instituted  against  him  by  the  Consoli- 
dated Plaster  Company.  Tbe  Judgment  of 
the  trial  court  In  that  case  was  against  the 
plaintiff,  upon  the  ground  that  it  was  not 
in  possession  of  the  property  at  tbe  time  It 
instituted  Its  action.  This  Judgment  was  re- 
versed for  tbe  reason  that  the  manager  of  a 
corporation  cannot  acquire  a  hostile  posses- 
sion of  its  property,  of  which  he  is  in  charge 
and  control  as  such  manager,  so  as  to  pre- 
vent it  from  maintaining  an  action  to  quiet 
title  under  our  Civil  Code  (section  2.55),  which 
provides  that  such  action  may  be  brought  by 
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any  person  In  possession  by  himself  or  Us 
tenant  of  real  property  against  any  person 
who  claims  an  estate  therein  adverse  to  him 
for  the  purpose  of  determining  such  adverse 
claim.  Consolidated  Plaster  Co.  v.  'Wild,  42 
Colo.  202,  94  Pac.  285. 

It  Is  again  urged  upon  our  attention  that 
rthe  trial  court  erred  In  finding  at  the  second 
trial  that  the  Consolidated  Plaster  Company 
was  In  possession  of  the  premises  In  contro- 
versy at  the  time  It  commenced  its  suit  The 
facts  tearing  on  that  question  are  no  different 
from  what  they  were  when  the  case  was  here 
before  for  review,  and  what  was  then  deter- 
mined nnder  these  facts  on  that  question  is 
the  law  of  the  case;  but,  aside  from  this, 
there  can  be  no  question  but  that  the  attempt 
on  the  part  of  Mr.  Wild  to  take  possession 
of  the  premises  In  dispute  in  his  own  right 
was  a  nullity.  He  was  plaintiff's  manager, 
and  In  that  capacity  was  In  the  possession 
and  control  of  its  property.  While  still  sus- 
taining that  relation,  he  nndertook  to  take 
possession  for  himself.  This  he  could  not 
Ho,  for  the'  reason  that  one  who  holds  pos- 
session of  real  estate  as  manager  for  another 
cannot  dispute  that  other's  title,  or,  while 
sustaining  such  relation  to  his  principal,  con- 
yert  its  possession  through  him  into  one  for 
himself.  It  Is  now  urged  that  Wild's  right 
as  owner  and  landlord  should  be  considered, 
and  for  this  reason  he  could  assume  posses- 
sion of  the  property  himself.  We  do  not  see 
how  this  can  possibly  make  any  difference. 
He  had  leased  the  premises  in  controversy  to 
the  plaintiff  company,  and  as  its  manager 
had  entered  Into  the  possession  and  control 
of  the  leased  premises  on  its  behalf ;  and  he 
had  no  more  right  to  take  possession  of  the 
leasehold  interest  for  himself  in  these  cir- 
cumstances merely  because-  he  was  the  Jessor 
and  owner  than  if  he  had  had  no  interest  In 
the  premises  whatever.  The  leasehold  Inter- 
est was  what  was  Involved.  That  was  what 
his  principal  was  In  possession  of  through 
him  as  Its  manager,  and,  while  he  sustained 
that  relation  to  It,  his  possession  was  the 
possession  of  his  prlndpaL  He  could  not 
abrogate  that  relation  temporarily,  In  whole 
or  In  part,  so  as  to  relieve  himself  of  the 
duty  he  owed  the  company  to  maintain  its 
possession  of  Its  property,  of  which  he  was 
In  charge.  Further,  the  law  of  the  case,  as 
determined  by  our  previous  decision — 42 
Colo.,  94  Pac,  supra — Is  (quoting  from  the 
syllabus) :  "Where  the  title  cl'aimed  by  plain- 
tiff corporation  was  purely  equitable,  being 
based  upon  an  oral  contract  between  It  and 
defendant,  who  was  one  of  Its  directors.  It 
bad  a  right,  although  out  of  possession,  to 
maintain  an  action  under  Mills'  Ann.  Code, 
S  255,  to  quiet  Its  ttUe." 

In  1894  the  Denver  plant  was  dismantled 
and  the  machinery  used  la  constructing  the 
plant  known  as  the  "New  Buckhom  Mill," 
adjacent  to  the  old  Buckhom  plant.  One  of 
the  Issues  in  the  case  was  whether  or  not 
this  new  plant  was  constructed  under  an 


oral  arrangement  between  the  plaintiff  com- 
pany and  Mr.  Wild,  whereby  It  was  to  be 
treated  as  a  lease  to  the  company  under  the 
terms  and  conditions  of  the  lease  orlgrlnally 
executed  by  Wild.  The  trial  court  found  in 
favor  of  the  plaintiff  company  on  this  Issue. 
Counsel  for  plaintiffs  In  error  contend  that 
this  was  error  for  the  reason  that  the  evi- 
dence was  not  snf9clent  to  justify  such  find- 
ing, that  It  was  Indefinite  and  uncertain,  and 
Invoke  the  rule  that,  before  an  oral  agree- 
ment relating  to  transactions  which  the  stat- 
ute of  frauds  requires  to  be  in  writing  can 
be  enforced  upon  the  ground  of  performance 
by  the  party  seeking  to  have  It  enforced,  it 
must  be  clearly  proved,  and  be  definite  and 
certain.  The  testimony  bearing  on  this  Issue 
brings  the  case  within  this  rule.  In  fact, 
from  the  testimony  the  flndings  of  the  trial 
court  could  not  have  been  otherwise.  Wild 
had  a  claim  against  the  company  owning 
the  Denver  plant  He  )>rought  suit  agalnat 
that  company,  levied  upon  Its  mill,  had  the 
same  sold  under  execution,  and  eventually 
secured  title  by  virtue  of  such  sale.  Several 
witnesses  on  behalf  of  the  plaintiff  testified 
to  the  effect  that  the  company  arranged  with 
Mr.  Wild  that  it  would  dismantle  the  Den- 
ver plant  at  Its  own  expense,  move  it  to  the 
Immediate  vicinity  of  the  Wild  mill,  use  it 
In  constructing  a  new  plant  that  the  com- 
pany would  construct  the  mill  building  and 
all  buildingB  essential,  and  also  a  railroad 
spur  to  the  new  mill,  In  consideration  of 
which  the  new  plant  was  to  take  the  place 
of  the  old  and  was  to  be  covered  by  the 
terms  of  the  old  lease,  which,  at  the  time  of 
this  arrangement,  had  between  16  and  16 
years  to  run.  The  new  mill  was  not  con- 
structed on  the  ground  originally  leased  by 
Wild  upon  which  the  old  plant  was  located, 
for  the  reason  that  It  was  more  advantage- 
ous to  place  It  some  1,200  or  1,500  feet  dis- 
tant because  watec  could  be  more  readily  se- 
cured and  the  raw  material  from  the  quarry 
more  easily  handled,  and  it  was  also  less  dif- 
ficult to  construct  the  spur  to  that  point  than 
to  the  ground  In  the  Immediate  vicinity  of 
the  old  mill.  Under  this  arrangement.  Wild 
was  to  be-  the  own«r  of  the  new  mill  on  the 
expiration  of  the  new  lease.  Witnesses  for 
the  plaintiff  also  testified  that  the  company 
carried  out  this  arrangement,  and  paid  up- 
wards of  $3,000  of  the  expense  of  moving 
the  machinery  and  erecting  the  new  mill. 
Counsel  on  behalf  of  Wild  claim  that  he  de- 
nied such  an  arrangement  was  effected.  If 
he  did,  he  must  have  been  mistaken,  when 
we  come  to  consider  other  undisputed  facts. 
The  old  mUl— that  Is,  the  Wild  mill— after 
the  new  one  was  constructed,  was  released 
from  the  original  lease,  and  was  thereafter 
exclusively  controlled  by  Mr.  Wild.  The  ma- 
chinery from  the  Denver  plant  was  moved 
as  testified  to  by  witnesses  for  the  plaintiff. 
The  company  disbursed  over  $3,000  ns  ex- 
pense Incurred  In  constructing  the  new  plant 
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From  the  time  It  Tvas  completed  antll  tbe  ac- 
tion of  Wild  In  attempting  to  assume  posses- 
sion of  the  property,  It  was  operated  exclu- 
sively by  the  company  through  him  as  Its 
manager  for  a  period  of  about  seven  years. 
For  the  first  few  years  the  company  had  a 
hard  struggle  financially,  and  was  able  to 
continue  operations  only  by  reason  of  ad- 
vances made  by  directors  of  the  plaintlS 
company  upon  money  borrowed  on  their  per- 
sonal obligations.  Finally,  It  began  to  pay 
dividends,  which  were  distributed  among 
the  stockholders  of  the  plaintiff  company  in 
proportion  to  their  respective  holdings  of 
the  capital  stock  of  that  concern. 

As  a  preliminary  step  on  the  part  of  Mr. 
Wild  in  his  attempt  to  wrest  possession  and 
control  of  the  mill  from  the  plaintiff  com- 
pany, he  addressed  a  letter  to  Its  secretary 
and  treasurer,  a  copy  of  which  he  forward- 
ed to  its  president,  in  which,  among  other 
things,  he  proposed,  in  effect,  that  a  meet- 
ing of  the  plaintiff  company  should  be  called 
for  the  purpose  of  closing  up  its  affairs;  that 
each  of  Its  lessors  surrender  and  cancel  the 
contracts  and  leases  executed  to  it;  and  that 
the  moneys  and  assets  left  after  the  pay- 
ment of  debts  be  distributed  proportionately 
and  equitably,  and  the  corporation  dissolved. 
If  there  were  no  contract  or  lease  which 
covered  the  new  plant,  why  was  there  any 
necessity  for  proposing  the  surrender  and 
cancellation  of  such  instruments?  In  a  sub- 
sequent communication,  he  stated,  in  effect, 
that  he  wished  to  formally  advise  the  com- 
pany that  he  had  resumed  possession  In  bis 
own  right  of  the  Buckhom  mill,  and  of  the 
gypsum  quarry  or  mine,  together  with  all 
the  appurtenances  belonging  to  either  or 
both,  with  the  intent  to  use  the  property  ez- 
cIUBlvely  for  his  own  nee  and  benefit  If  the 
property  mentioned  had  not  theretofore  been 
In  the  possession  of  the  Consolidated  Plaster 
Company,  why  was  it  necessary  for  him  to 
say  he  had  resumed  possession? 

In  a  still  later  communication  to  the  com- 
pany, he  stated,  in  substance,  that  he  reiter- 
ated  what  was  said  in  his  former  communica- 
tion to  the  effect  that  It  was  his  purpose  and 
Intention  to  segregate  his  property  from  the 
consolidated  arrangement,  and  operate  it  for 
himself '  exclusively  in  doing  business  In  his 
own  way  and  in  his  own  name.  If  the  new 
plant  belonged  to  Mr.  Wild  unincumbered  by 
any  lease  or  contract  with  the  plaintiff  com- 
pany, why  was  It  necessary  for  him  to  write 
that  "It  is  my  purpose  and  Intention  to  seg- 
regate my  property  from  the  consolidated 
arrangement,  and  to  use  It  for  myself  exclu- 
sively in  doing  business  in  my  own  way  and 
tn  my  own  name"?  After  he  had  assumed 
to  take  possession  of  the  plant  In  his  own 
name,  he  issued  the  following  notice:  "Notice 
is  hereby  given  tliat  the  Buckhom  mill,  at 
Loveland,  Colo.,  which  has  heretofore  been 
operated  under  a  lease  by  the  Consolidated 
Plaster   Company,   said   lease   having    been 


terminated,  will  hereafter  be  operated  and 
controlled  by  the  undersigned,  who  is  the 
owner  of  said  mill,  and  the  gypaum  quarry- 
by  which  it  is  supplied."  The  record  does 
not  disclose  that  there  was  any  other  lease 
of  the  mill  to  the  Consolidated  Plaster  Com- 
pany than  the  one  under  which  that  company 
claims  its  leasehold  interest  in  the  property 
In  controversy.  Consequently  Mr.  Wild  rec- 
ognized, over  his  own  signature,  that  the 
lease  under  which  the  plaintiff  company 
claims  its  rights  had  been  entered  into  with 
Mr.  Wild  as  claimed  by  it  By  the  lease  ex- 
ecuted by  Wild  to  the  plaintiff  company  it 
was  provided  that  the  latter  should  pay  him 
a  royalty  of  20  cents  for  each  ton  of  calcined 
plaster.  It  appears  that  during  the  period 
Mr.  Wild  was  operating  the  leased  property 
for  the  plaintiff  company  he  was  paid  sever- 
al thousand  dollars  In  royalties  by  the  com- 
pany from  the  proceeds  of  plaster  manufac- 
tured and  sold.  If  he  was  not  operating  the 
new  mill  for  the  benefit  of  the  company,  why 
should  it  pay  him  any  royalty?  These  un- 
disputed facts  so  clearly  demonstrate  that 
the  finding  of  the  trial  court  was  right  on  the 
issue  under  consideration  that  further  dls- 
cussio'n  and  comment  on  that  subject  is  un- 
necessary. 

After  the  Judgment  of  the  trial  court  which 
was  reversed  in  42  Colo.,  94  Paa,  snpra. 
Wild  assumed  to  sell  the  property  in  con- 
troversy to  James  W.  Anld,  who  Immediately 
sold  and  conveyed  to  the  Buckhom  Plaster 
Company.  The  latter  entered  into  the  pos- 
session of  the  property,  and  began  to  operate 
the  mill.  These  steps  were  taken  while  the 
former  case  was  pending  here.  After  rever- 
sal  and  Issuance  of  the  remittitur,  the  plain- 
tiff filed  a  supplemental  complaint,  making 
Auld  and  the  Buckhom  Plaster  Company  de- 
fendatats.  To  this  supplemental  complaint 
all  the  defendants  demurred.  The  demurrers 
were  sustained  In  part;  but  overruled  In  so 
far  as  the  supplemental  complaint  was  based 
upon  an  action  to  quiet  title  as  against  the 
new  defendants.  Error  is  assigned  npon 
this  action  of  the  court  There  is  no  merit 
in  this  contention.  A  supplemental  bill  is 
proper  to  bring  In  as  a  party  one  who  has 
acquired  an  interest  in  the  subject-matter  of 
controversy,  since  the  commencement  of  the 
suit  as  assignee  or  successor  to  an  original 
defendant  21  Enc.  PI.  &  Pr.  38;  Hawes* 
Parties  to  Actions,  ff  11,  20;  Story's  Equity 
Pleadings,  |  1S6. 

Generally  speaking,  a  voluntary  assignee 
pendente  lite  need  not  be  made  a  party  to  a 
bill  or  be  brought  before  the  court  for  every 
one  purchasing  pendente  lite,  except  as  modi- 
fied by  statute,  is  treated  as  a  purchaser  with 
notice.  Still,  however,  it  is  often  necessary 
to  bring  such  assignees  before  the  court  as 
parties  by  supplemental  bill  in  order  to  re- 
move a  cloud  on  the  title  to  the  property  in- 
volved which  might  otherwise  exist  or  where 
it  is  necessary  to  compel  the  assignee  to  do 
some  act  In  order  to  give  the  plaintiff  full  re- 
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lief.  80  that  rach  assignee,  although  not  a 
necessary  party,  may  be  a  proper  one  at  the 
election  of  the  plaintiff.  Civ.  Ck)de,  f  16,  pro- 
vides that,  "when  a  complete  determination 
of  the  controversy  cannot  be  bad  without  the 
presence  of  other  parties,  the  court  shall  or- 
der them  to  be  brought  In."  This  Is  but  a 
declaration  of  the  general  rule  that  all  who 
are  Interested  In  the  subject-matter  of  an 
action  should  be  made  parties  thereto,  so  that 
complete  justice  may  be  done  and  the  rights 
of  all  parties  in  the  snbject-matter  of  con- 
troversy finally  determined.  Denlson  v.  Je- 
rome, 4S  Colo.  450,  96  Pac.  160.  In  the  case 
at  bar  the  Buckhorn  Plaster  Company  was 
not  only  a  proper,  but  possibly  a  necessary, 
party.  Wild  had  assumed  through  Auld  to 
surrender  the  possession  of  the  plant  and 
other  property  to  that  company.  If  the  plain- 
tiff succeeded,  it  was  entitled  to  a  judgment 
against  Wild  and  a  writ  for  the  possession 
of  the  property  involved.  Such  a  Judgment 
and  writ  might  not  have  been  enforceable  as 
against  the  Buckhorn  Plaster  Company  un- 
less it  had  been  made  a  party  to  the  suit. 
At  least,  there  was  an  opportunity  for  It  to 
make  this  claim,  as  we  shall  see  later,  when 
we  come  to  consider  some  of  the  questions 
presented  by  counsel  on  behalf  of  the  Buck- 
horn Plaster  Company.  The  court  was  there- 
fore dearly  right  In  compelling  it  to  answer 
the  supplemental  complaint,  so  that  the  rights 
of  all  parties  claiming  any  interest  In  the 
subject-matter  of  controversy  might  be  set- 
tled and  determined  in  one  action  and  by 
one  Judgment.        ' 

It  is  next  claimed  that  the  coart  erred  in 
finding  that  the  plaintiff  company  was  or- 
ganized for  a  lawful  purpose,  and  was  not 
against  public  policy.  In  support  of  this 
claim.  It  is  urged  on  behalf  of  the  plaintiff 
in  error  that  the  findings  establish  that  plain- 
tiff was  a  combination,  or  trust  agreement, 
between  the  parties  concerned,  to  prevent 
competition  and  to  make  and  maintain  a 
price  agreed  upon  by  all  the  persons  or  cor- 
porations then  engaged  in  the  state  of  Colo- 
rado in  the  manufacture  of  plaster  of  paris, 
and  therefore  against  public  policy,  illegal, 
and  void.  It  is  unnecessary  to  go  into  a  dis- 
cussion of  this  question.  Whatever  may  have 
been  the  purpose  or  object  of  the  plaintiff 
company,  the  property  it  acquired  belonged 
to  it,  and  Mr.  Wild  could  not  penalize  it  by 
appropriating  its  property. 

It  is  also  claimed  that  under  the  laws  of 
this  state  a  corporation  is  forbidden  to  ac- 
quire and  hold  stock  in  another  corporation. 
If  the  pifiintiff  corporation  has  violated  the 
law  In  this  respect,  that  would  not  confer 
upon  Mr.  Wild  the  right  to  divest  it  of  its 
property  in  the  manner  attempted.  When 
Auld  purchased  from  Wild,  he  took  a  con- 
tract to  Indemnify  him  against  any  loss  or 
damage  he  might  sustain  on  account  of  any 
claim  or  right  of  the  Consolidated  Plaster 
Company.  This  coniiract,  over  the  objection 
of  the  plaintiffs  In  error,  was  admitted  In 


evidence.  The  contract  was  competent  for 
the  purpose  of  showing  that  Auld  was  a  par- 
chaser  with  notice  of  the  claims  made  by 
the  Consolidated  Plaster  Company  to  the 
subject-matter  of  controversy.  At  the  trial 
Auld  was  called  as  a  witness  by  the  plaintiff 
and  examined  as  if  under  cross-examinatioo 
by  virtue  of  the  provisions  of  an  act,  entitled 
"Evidence — ^Admission  of,"  found  In  Sess. 
Laws  1899,  p.  178.  At  the  conclusion  of  his 
examination,  the  court  refused  to  allow  conn- 
sel  for  plaintiffs  in  error  to  cross-examine. 
At  the  time  of  the  second  trial  Arthur,  who 
had  been  a  witness  at  the  first  trial,  was 
dead,  and  his  testimony  was  read  on  behalf 
of  the  Consolidated  Plaster  Company.  In 
addition.  It  appears  that  entries  made  in  bia 
diary  were  also  admitted  in  evidence.  The 
latter  were  objected  to  by  plaintiffs  In  error. 
In  the  circumstances  of  this  case,  we  do 
not  deem  it  necessary  to  determine  whether 
or  not  the  court  erred  in  refusing  counsel  to 
cross-examine  Auld,  or  in  admitting  the  di> 
ary  entries  of  Mr.  Arthur,  deceased,  for  ths 
reason  that  the  testimony  on  the  part  of  Mr. 
Wild  relating  to  his  actions  and  what  was 
contained  in  bis  communications  to  the  offi- 
cers of  the  plaintiff  company  so  clearly  and 
conclusively  established  every  controverted 
issue  of  fact  made  by  the  pleadings  that  it  la 
apparent  the  Judgment  could  not  have  been 
otherwise  than  It  was,  so  that,  if  the  court 
erred  in  the  particulars  contended,  it  was 
without  prejudice  to  the  rights  of  either 
plaintiff  in  error.  Nonprejudicial  error  will 
not  work  a  reversal  of  a  cose  brought  bvre 
for  review. 

We  shall  next  consider  the  questions  urged 
particularly  by  counsel  for  the  Buckhorn 
Plaster  Compony.  On  Its  behalf,  it  is  con- 
tended that  the  original  written  agreement 
entered  into  between  Wild  and  the  Consol- 
idated Plaster  Company  did  not  operate  to 
pass  to  the  latter  a  leasehold  interest  in  the 
Wild  mill,  or  to  create,  so  far  as  that  build- 
ing was  concerned,  the  relationship  of  land- 
lord and  tenant  In  support  of  this  conten- 
tion, it  is  urged  that  the  usual  elements  of  a 
lease  are  missing,  because  there  was  no 
rent  or  other  compensation  provided  for  the 
use  of  the  mill,  nor  was  there  any  stipulated 
rent  for  the  lease  upon  the  gypsum  land,  and 
that  the  company  did  not  agree  to  work  the 
quarry  or  remove  a  single  ton  of  rock.  A 
lease,  like  every  other  contract,  must  be  sup- 
ported by  a  good  and  suSlcient  consideration, 
but  the  consideration  may  be  paid  In  whole 
at  the  inception  of  the  term.  That' was  what 
was  done  under  the  contract  between  Wild 
and  the  Consolidated  Plaster  Company.  He 
received  as  a  consideration  for  such  contract 
one-fourth  of  the  capital  stock  of  the  com- 
pany. For  this  consideration  he  leased  the 
mill  and  the  gypsum  land,  with  the  further 
proviso  that  he  should  be  paid  a  royalty  for 
rock  taken  therefrom  and  used  in  the  man- 
ufacture of  plaster.  The  lease  further  pro- 
vided that  the  plaster  company  might  dia- 
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continue  the  ase  and  operation  of  the  mill  at 
any  time,  and  that,  when  it  did  cease  to  op- 
erate the  mill,  Wild  might  do  so  on  his  own 
aoconnt.  It  Is  claimed  that  by  this  provi- 
sion the  contract  was  not  a  lease  of  the  mill, 
but  a  contract  for  its  use  from  time  to  time 
at  the  option  of  the  plaintiff  company.  The 
agreement  merely  provided  that  Wild  might 
use  the  plant  for  certain  purposes  when  the 
company  did  not  desire  to  carry  on  opera- 
tions, but,  when  it  did,  it  had  the  absolute 
right  to  operate  the  mill,  and,  when  it  did 
80,  its  possession  was  sole  and  exclusive. 
This  Is  the  right  which  Wild,  by  his  action, 
has  attempted  to  invade.  In  construing  a 
contract  the  court  will  follow  the  construc- 
tion placed  upon  It  by  the  parties  themselves. 
Under  the  agreement  referred  to,  the  plain- 
tlft  company  entered  into  the  possession  of 
the  disputed  ifremises  and  operated  the  mill. 
Wild  never  questioned  its  right  to  do  so  until 
he  took  steps  looking  towards  ousting  the 
company  of  its  rights,  and,  when  he  did,  be 
recognized  that  theretofore  the  company  had 
been  operating  the  mill  under  a  lease.  The 
Buckhorn  Plaster  Company  purchased  and 
went  into  the  possession  of  the  new  Buck- 
born  mill  in  May,  1906.  About  six  months 
later,  this  mill  was  destroyed  by  fire,  and 
counsel  for  the  Buckhorn  Plaster  Company 
contend  that  this  terminated  the  lease  be- 
tween Mr.  WUd  and  the  plaintiff  company. 
The  Buckhorn  Plaster  Company,  after  the 
destruction  of  the  mill  covered  by  the  lease, 
constructed  a  new  mill  practically  on  the 
Bite  of  the  one  that  was  butned.  The  new 
structure  was  erected  at  an  expanse  of  be- 
tween $30,000  and  $35,000.  Seven  thousand 
dollars  insurance  on  the  mill  burned  was  col- 
lected. The  old  machinery  was  sold  for 
something  like  $800,  and  a  crusher  from  the 
mill  burned  was  used  in  the  new  one.  The 
Buckhorn  Plaster  Company  had  the  benefit 
of  the  money  thus  realized  and  the  crusher 
put  into  the  new  structure,  property  upon 
which  the  plaintiff  company  had  a  lease 
which  would  not  expire  for  several  years. 
Most  of  the  cases  presenting  the  Question  for 
consideration  have  arisen  where  after  the 
destruction  of  the  leased  building  the  lessee 
haa  sought  to  be  relieved  from'  his  covenant 
to  pay  rent  In  the  case  at  bar  the  question 
Is  unique  in  this  respect — that  it  is  a  lessee 
that  has  paid  rent  in  advance  to  the  end  of 
the  term,  Insisting  that  the  destruction  of 
the  mill  has  not  terminated  its  contract  with 
WUd.  It  seems  to  have  been  the  doctrine  of 
the  common  law  that  rent  issued  out  of  the 
land  Itself,  regardless  of  the  buildings  there- 
on, and  hence  the  destruction  of  the  build- 
ings on  the  leased  premises  did  not  discharge 
the  obligation  of  the  tenant  to  pay  rent  for 
the  full  term  of  the  lease,  unless  so  stipulat- 
ed. The  reason  for  holding  the  tenant  lia- 
ble for  rent  In  Such  circumstances  was  that 
the  land  was  still  in  existence.  The  tenant 
had  the  exclusive  right  to  occupy  it.  The 
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landlord  bad  no  right  to  re-enter  for  the  pur- 
pose of  rebuilding.  The  tenant  could  rebuild 
if  he  saw  fit ;  and  hence  be  must  be  regarded 
as  still  holding  the  land,  and  therefore  liable 
for  rent  McAdam  on  Landlord  and  Tenant, 
§  198.  F^om  this  doctrine  there  has  been 
formulated  the  rule  that,  if  by  the  lease  the 
lessee  is  demised  the  land  upon  which  the 
improvements  stand,  the  destruction  of •  the 
latter  does  not  terminate  the  lease  unless  it 
is  so  agreed.  Lanpher  v.  Glenn,  37  Minn. 
4,  33  N.  W.  10;  Graves  v.  Berdan,  «6  N.  Y. 
498.  The  test,  then,  to  apply  in  the  case  at 
bar,  is  whether  the  land  upon  which  the  new 
Buckhorn  mill  was  located  was  demised  by 
Wild  to  the  plaintiff  company.  Leases  must 
be  construed  according  to  the  Intention  of 
the  parties  and  with  reference  to  the  subject- 
matter.  Kerr  v.  Merchants'  Exchange  Co.,  3 
Edw.  Ch.  (N.  Y.)  315.  By  the  orglnial  lease 
executed  by  Wild,  he  leased  to  the  plain- 
tiff company  his  mill  "and  the  land  whereon 
the  same  is  situated,  to  wit,  a  tract  of  land 
one  hundred  feet  square,"  located  on  a  speci- 
fied government  subdivision.  It  did  not  pro- 
vide that  it  was  to  terminate  in  the  event  the 
mill  was  destroyed. 

From  the  testimony  bearing  on  the  terms 
and  conditions  under  which  the  new  Buck- 
horn mill  was  constructed.  It  appears  with- 
out question  that  the  new  plant  was  to  take 
the  place  of  the  old,  and  was  to  be  covered 
by  the  terms  of  the  old  lease  in  all  respects, 
which  at  that  time  had  15  or  16  years  to 
run;  in  short,  that  the  new  structure  was  to 
take  the  place  of  the  old  Buckhorn  mill  un- 
der the  written  lease  thereon.  The  plaintiff 
company  expended  several  thousand  dollars 
in  erecting  the  new  mill.  In  consideration  of 
the  new  lease,  Mr.  Wild  was  released  from 
all  obligations  under  the  lease  which  he  had 
executed  on  the  Wild  mill,  and  was  rein- 
vested with  the  full  control  of  that  struc- 
ture. The  company  had  paid  Wild  in  ad- 
vance the  Vent  agreed  upon  for  the  full 
term  of  the  lease.  When  the  nev^  arrange- 
ment was  made,  the  lease  had  upwards  of 
15  years  to  run.  From  these  undisputed 
facts  we  think  It  is  clear  that  by  the  oral 
agreement  entered  into  the  lease  upon  the 
new  structure  was  to  be  the  same  as  on  the 
old,  which  included  a  specified  grant  of  the 
land  upon  which  the  former  was  located;  and 
hence,  under  the  authorities,  the  destruction 
of  the  mill  did  not  terminate  the  lease.  But, 
aside  from  this,  the  general  rule  is  that  the 
grant  of  an  entire  structure  carries  with  it 
the  land  upon  which  it  is  located.  Whitney 
V.  Olney,  3  Mason,  280,  Fed.  Cas.  No.  17,595; 
Lanpher  v.  Glenn,  supra;  Rogers  t.  Snow, 
118  Mass.  U8;  Maddox  v.  Goddard,  15  M& 
218,  33  Am.  Dec.  604;  Bacon  v.  Bowdoln,  22 
Pick.  (Mass.)  401;  Winchester  v.  Hees,  35  N. 
H.  43;  Sheets  v.  Selden's  Lessee,  2  Wall. 
177,  17  L.  Ed.  822.  In  the  case  at  bar,  the 
Consolidated  Plaster  Company  was  the  sole 
lessee.     It  was  granted  the  exclusive  right 
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to  occnpy  the  mill  when  It  so  desired.  Un- 
der this  arrangement,  the  land  upon  which 
the  structure  was  located  passed  by  virtue 
of  Its  agreement  with  Wild,  even  though 
such  land  was  not  expressly  mentioned.  At 
the  time  the  Buckhorn  Plaster  Company  pur- 
chased the  premises  in  controversy  the  writ 
of  error  to  the  original  judgment  had  been 
sued  out,  and  the  case  was  pending  in  this 
court.  It  bought  with  actual  Icnowledge  that 
such  proceedings  were  pending.  An  appeal 
had  been  prayed  originally,  but  was  never 
'  perfected,  nor  was  the  writ  of  error  subse- 
quently sued  out  made  to  operate  as  a  super- 
sedeas. Id  these  circumstances  counsel  for 
the  Buckborn  Plaster  Company  contend  that 
inasmuch  as  at  the  time  it  purchased  Wild 
was  in  the  possession  and  enjoyment  of  his 
property,  and  a  judgment  of  record  was 
in  existence  in  his  favor,  that  the  company, 
even  though  the  writ  of  error  had  to  its 
Imowledge  been  sued  out  in  good  faith,  bought 
the  property  and  acquired  a  good  title  ir- 
respective of  the  final  outcome  of  the  pro- 
ceedings in  error.  A  purchaser  of  realty  with 
actual  notice  of  the  pendency  of  proceedings 
involving  the  title  is  as  conclusively  bound 
by  the  results  of  the  Utigatian  as  if  he  had 
from  the  outset  been  a  party  thereto.  Til- 
ton  v.  Cofleld,  93  U.  S.  163,  23  L.  Bd.  86& 
Onr  Code  provision  (section  S6),  even  if  it 
should  be  construed  to  apply  to  proceedings 
pending  in  this  court  (a  question  upon  which 
we  express  no  opinion),  does  not  create  the 
law  of  lis  pendens,  bnt  imposes  limitations 
npon  the  common  law  on  the  subject  Em- 
pire Land  Go.  v.  Bngley,  18  Golo.  388,  83  Paa 
1S8.  It  provides  that  only  from  the  time  of 
filing  the  notice  of  lis  pendens  shall  the  pen- 
dency of  an  action  Involving  title  to  realty 
be  constructive  notice  of  such  suit  to  a  pur- 
chaser or  incumbrancer  of  the  property  in- 
volved. Falling  to  file  such  notice,  however, 
does  not  relieve  persons  who  have  actual  no- 
tice of  the  pendency  of  the  action.  Bennett 
on  Lis  Pendens,  f  320;  Brown  v.  Cohn,  95  Wis. 
90,  69  N.  W.  71,  60  Am.  St.  Rep.  83;  note  to 
Stout  V.  Manufacturing  Co.,  66  Am.  St  Rep. 
843,  856.  The  Buckhorn  Plaster  Company 
may  have  expended  several  thousand  dollars 
in  erecting  the  new  mill,  but,  having  pur- 
chased the  premises  with  actual  notice  of  the 
claim  of  the  plaintiff  company,  it  made  these 
improvements  at  its  peril,  and  subject  to 
the  rights  of  the  plaintiff  company  if  it  pre- 
vailed. Davis  V.  Farwell  Co.  (Tex.  Civ.  App.) 
49  S.  W.  656;  Patterson  v.  Brown,  32  N.  T. 
81;    Haven  v.  Adams,  8  Allen  (Mass.)  363. 

The  judgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 

CAAIPBELL,  J.,  not  participating.  HILL, 
J.,  though  hearing  the  oral  argument  did 
not  participate  in  the  decision. 


(12  Cal.  A.  604) 
SHIELS  V.  NATHAN.     (Civ.  640.) 

(Court   of  Appeal,  Third   District   California. 

Feb.  9,  miO.     Rehearing  Denied  March  8, 

1910 ;   Deuied  by  Supreme  Court 

April   7,    1910.) 

1.  Appeal  and  Error  (§  1078*)— Review— 
Matters  Not  Urged  in  Brief. 

A  defense  that  plaintift,  in  an  action  to 
recover  real  estate  conveyed  by  an  insolvent 
debtor  prior  to  the  commencement  of  the  action, 
conveyed  an  interest  in  the  property  to  her  at- 
torneys, who  are  not  made  i>arties  to  the  action, 
which  defense  Is  not  urged  in  defendant's  brief, 
will  not  be  considered  on  appeal. 

[E}d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  4256-4261 ;  Dec.  Dig.  § 
107&*] 

2.  EJXECTTTOBS  AND  Administbatobs  (J  37»)— 
DISCHABOK  OV  BXECVTOB  —  RlGHT  TO  AP- 
POINT   SUCCESSOB. 

Code  Civ.  Proc  S  1698,  provides  that  the 
final  settlement  of  an  estate  shall  not  prevent 
a  subsequent  issue  of  letters  "if' other  property 
be  discovered,  or  if  it  become  necessary  or  prop- 
er, for  any  cause,  that  letters  should  be  agaia 
issued."  An  executor  reported  that  he  was 
unable  to  discover  any  property  belonging  to  the 
estate,  and  was  discharged.  Held,  that  after 
his  death  the  court  could  appoint  an  administra- 
trix c.  t,  a.  to  take  charge  of  subsequently  dis- 
covered property. 

[Ed.  Note.— For  other  cases,  sec  Executors 
and  AdministratoiB,  Dec.  Dig.  i  37.*] 

3.  EXECDTOBS  AND  AoinNISTBATOBS  (|  449*)— 

Action  Against  Executob— Pi^badiro. 
In  an  action  by  an  administratrix  eta. 
against  the  administrator  of  another  estate  to 
recover  property  in  the  bands  of  defendant  be- 
longing to  the  estate  of  plaintiff's  decedents 
where  the  dae  appointment  of  plaintiff  is  alleged 
in  tlie  complaint  and  is  not  denied  in  the  an- 
swer, the  ^risdiction  of  the  conrt  to  appoint 
plaintiff  cannot  be  raised. 

[Ed.  Note.— For  other  cases,  see  Bxecaton 
and  Administrators,  Dec  Dig.  f  449.*] 

4.  ExECirroBS  and  Aoministbatobs  (H  221, 
236,    244*)— Claim    or    Exscutob— A1J4OW- 

ANCE    BY   JUDOE. 

Code  CSv.  Proc.  |  1510,  provides  that  if 
an  administrator  is  a  creditor  of  the  decedent 
his  claim  must  t>e  presented  for  allowance  or 
rejection  to  a  judge  of  the  superior  court,  and 
its  allowance  Is  sufficient  evidence  of  its  cor- 
rectness, and  must  be  paid  as  other  cl^ms  la 
due  course  of  administration.  Section  1504  pro- 
vides that  a  judgment  against  an  administrator 
upon  any  claim  for  money  against  the  estate  of 
decedent  only  establishes  the  claim  the  same 
as  if  allowed  by  the  administra'tor  and  the 
judge.  Bcld,  that  the  allowance  of  a  claim  of 
an  administratrix  by  the  judge  is  of  equal 
force  with  a  judgment  against  the  administra- 
trix and  may  be  contested  by  any  person  inter- 
ested in  the  estate  the  same  as  other  allowed 
claims  might  be  contested ;  but,  in  case  of  a 
contest,  the  burden  is  on  the  party  contestant 
to  show  that  the  claim  was  not  properly  al- 
lowed; and  the  same  rule  holds  good  in  an 
action  brought  by  an  administratrix  to  enforce 
an  approved  claim  belonging  to  her. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent.  Dig.  {f  841,  866,  901 ; 
Dec.  Dig.  is  221,  236,  244.*] 

5.  EKecutobs  and  Aduinistbatobs  (S  67*) — 
Property  Fraudulently  Conveyed  sr 
Testator— Recovery  by  Administbatob. 

Under  Code  Civ.  Proc.  S  1589,  making  It 
the  duty  of  an  administrator  to  prosecnte  an 
action  to  recover  for  the  benefit  of  the  cred- 
itors of  the  estate .  all  real  estate  fraudulently 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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conveyed  by  the  decedent,  the  action  may  be 
proaecnted  by  an  administratrix  who  is  the 
sole  creditor  of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Ezecuton 
and  Administrators,  Dec  Dig.  j  57.*] 

6.  BxEcircoBS  and  Adkinistbatobs  (i  241*)— 
RiOHT  TO  Contest  Axlowed  Claim. 

Where  proliate  proceedings  have  been  regu- 
larly conducted  and  the  claim  of  an  administra- 
trix has  been  allowed,  all  the  world  are  parties 
to  snch  proceedings  and  are  bound  thereby,  sub- 
ject to  the  right  of  an  Interested  par^  to  have 
the  claim  set  aside  for  cause,  although  a  Judg- 
ment is  an  estoppel  only  as  to  parties  and 
privies. 

[E3d.  Note. — For  other  cases,  see  Ezecntors 
and  Administrators,  Dec.  Dig.  f  241.*] 

7.  Appeai.  and  Bbsob  (|  031*)  —  REvnw  — 
Pbesuuptions. 

It  will  be  presumed  on  appeal,  In  an  action 
by  an  administratrix  to  recover  property  fraud- 
ulently transferred  by  decedent,  in  order  to 
pay  her  claim  against  the  estate,  that  the  judge. 
In  approving  her  claim,  heard  evidence  in  sap- 
port  of  the  facts  averted  in  tlie  claim  and  found 
them  to  be  true. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
JOrror,  Dec.  Dig.  i  931.*] 

&   LiIMTTATtON  or  ACTIONS   (|  100*)— AOCBUAI, 

or  BioHT  or  Action— DisoovKBT  or  FRAtro. 
Code  Civ.  Proc.  {  338,  snbd.  4,  provides  that 
a  cause  of  action  for  relief  on  the  ground  of 
fraud  does  not  accrue  until  the  discovery  by  the 
aggrieved  partv  of  the  facts  constituting  fraud. 
Plaintiff  and  her  bosband  agreed  to  a  separa- 
tion and  to  fally  account  tor  all  community 
froperty  to  two  men  selected  to  divide  it. 
'laintis's  husband  did  not  return  a  sum  of 
money  on  deposit  wbicb  was  community  prop- 
erty, and  plaintiff  knew  nothing  of  its  exist- 
ence. After  the  separation  and  division  of  all 
the  property  returned,  the  huAand  transferred 
all  his  property  to  defendant's  intestate,  and 
after  tiie  death  of  the  husband,  defendant's  in- 
testate was  made  bis  executor  and  was  subse- 
qnentlv  discharged.  After  the  death  of  defend- 
ant's intestate,  plaintiff  was  made  administra- 
trix of  her  husband's  estate,  and  then  discovered 
the  fraud  as  to  the  bank  deposit,  and  brought 
an  action  against  defendant  to  set  aside  the 
transfer  of  real  estate  of  her  husband  to  de- 
fendant's intestate  within  three  years  after 
discovery  of  th«  fraud.  It  did  not  appear  that 
defendant's  Intestate,  while  executor,  filed  any 
affidavit  showing  that  he  published  notice  to 
creditors  in  the  matter  of  the  husband's  estate, 
nor  that  plaintiff  had  any  knowledge  that  no- 
tice to  creditors  weu9  published.  Betd,  that  the 
action  was  not  barred  by  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  >|  323,  480-493;  Dec  Dig. 
I  100.*] 

9.   EXECUTOBS  AND  Adminibtbatobs  (S  437*)— 

Action— Laches. 

Plaintiff  and  her  husband  agreed  to  sepa- 
rate and  to  return  all  community  property  held 
by  them  to  two  men  appointed  to  divide  the 
same  between  them.  The  husband  did  not  re- 
turn a  sum  of  money  belonging  to  the  commun- 
ity deposited  in  a  bank,  and  subsequently  trans- 
ferred all  his  proper^  to  defendant's  intestate, 
who  was  appointed  the  husband's  executor  and 
was  subsequently  discharged  because  he  found 
no  property  belonging  to  the  estate.  Plaintiff 
did  not  discover  nie  fraud  of  her  husband  in 
concealing  the  l>ank  deposit  for  13  vears  after 
the  settlement,  and  made  no  effort  during  that 
time  to  ascertain  the  facts.  She  discovered  the 
fraud  shortly  before  the  death  of  defendant's 
intestate,  but  delayed  the  presentation  of  her 
claim  against  the  estate  of  her  husband  until 
after  the  death  of  defendant's  intestate.     The 


deed  by  which  her  husband  conveyed  the  prop- 
erty to  defendant's  intestate  was  in  considera- 
tion of  love  and  affection  only.  It  was  not 
shown  that  defendant's  intestate  knew  anything 
aliout  the  facts  existing  at  the  time  of  the  sepa- 
ration. Plaintiff,  after  defendant's  intestate 
had  been  discharged  as  executor,  was  appoint- 
ed administratrix  c.  t.  a.,  and  had  her  claim  for 
a  portion  of  the  bank  deposit  allowed,  and 
witnin  three  years  after  discovering  the  fraud 
of  her  husband  in  concealing  the  bank  deposit 
sued  to  set  aside  the  conveyance  by  her  husband 
of  real  estate  to  defendant's  intestate.  Held, 
that  her  action  was  not  barred  by  laches ;  there 
being  nothing  tending  to  show  that  the  heirs  of 
defendant's  intestate,  nor  any  creditors  inters 
ested  in  the  estate,  had  suffereid  prejudice  by  de- 
lay in  presenting  the  claim. 

[Ed.  Note.— For  other  cases,  see  Ezecnton 
and  Administrators,  Dec  Dig.  S  4S7.*] 

10.  Bquttt  (§  72*)— Laches— Pbejudicb. 
Mere  lapse  of  time  less  than  the  statutory 

period  of  limitation  will  not  bar  an  action  for 
equitable  relief,  unless  the  delay  under  the  cir- 
cumstances has  been  such  as  to  justify  the 
presumption  that  defendant  may  have  been 
prejudiced  thereby. 

VEd.  Note.— For  other  cases,  see  E^quity.  Cent. 
Dig.  88  207-220,  225,  226;   Dec  Dig.  S  72*.] 

11.  Execctobs  and  Adicinistbatobs  (S  431*) 
-Fraudulent  Conveyance  by  Decedent 

—  Avoidance  —  Action  —  Necbssitt  roa 
JunauENT. 

'  Under  Code  CSt.  Proc  {  ISSO,  providing 
for  the  recovery  by  the  personal  representative 
of  property  fraudulently  disposed  of  by  a  tes- 
tator, the  reqniiement  that  claims  of  creditors 
mvst  be  evidenced  by  a  judgment,  or  they 
must  have  been  allowed  by  the  administrator  or 
executor,  the  approval  by  the  judge  of  the  claim 
takes  the  place  of  the  allowance  by  the  admin- 
istrator. 

[Ed.  Note.— For  other  cases,  see  Elxecntois 
and  Administrators,  Dec  Dig.  i  431.*] 

12.  E>XECUT0BS  AND  Aditinistbatobs  ({  460*) 
— Fbaudulent  Convetanck  by  Decedent 

—  Avoidance  —  Action  —  Evidence    or 
Fbauduubnt  Intent. 

In  an  action  by  an  administratrix  who 
held  an  unsatisfied  claim  against  the  estate,  to 
set  aside  a  transfer  by  testator  of  his  real  es- 
tate as  fraudulent,  evidence  held  to  show  the 
fraudulent  intent  of  the  testator  in  transferring 
his  property. 

[Ed.  Note. — For  other  cases,  see  ESxecuton 
and  Administrators,  Dec.  Dig.  {  450.*] 

13.  Executors  and  Adkinistbatobs  ({  450*) 
-Fbaudulent  Conveyance  by  Decedent 
—Avoidance  —  Action— Insolvency— Sur- 
nciENOY  or  Evidence. 

In  an  action  by  an  administratrix  to  set 
aside  a  transfer  of  property  hj  decedent  as  be- 
ing in  fraud  of  creditors,  evidence  that  dece- 
dent transferred  all  of  his  property  shortly  be- 
fore his  death  held  to  sustain  a  finding  of  in- 
solvency. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  I>ec.  Dig.  8  450.*] 

14.  B^xecutobs  and  Aduinistbatobs  ({  453*) 
— EVawdulbnt  Conveyance  by  Decedent 
— ^Action  to  Set  Asidb-^udqment. 

Under  Code  Civ.  Proc.  8  1'589,  authorizing 
an  administratrix  to  recover  for  the  benefit  of 
creditors  all  real  estate  fraudulently  conveyed 
by  decedent,  and  section  1591,  providing  that 
all  real  estate  so  recovered  must  be  sold  for 
the  payment  of  debts  in  the  same  manner  as  if 
the  decedent  bad  died  seized  thereof,  and  the 
proceeds  appropriated  in  payment  of  the  debts 
m  the  same  manner  as  other  property  in  the 
bands  of  the  administratrix,  and  the  remairder 
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paid  to  the  person  from  whom  rach  property 
was  recovered,  a  judgment  In  an  action  by  an 
administratrix  to  recover  property  fraadulently 
conveyed  by  decedent  vested  tne  title  in  her  for 
the  beneBt  of  creditors,  and  also  declared  it  to 
be  free  and  clear  of  all  claims  of  the  defend- 
ant as  administrator  of  the  estate  of  the  gran- 
tee, or  any  other  person  claiming  through  or 
under  said  estate,  the  latter  provision  should 
be  stricken  out. 

[EM.  Note.— For  other  cases,  see  Ezecators 
and  Administrators,  Dec.  Dig.  |  453.*] 

Appeal  from  Superior  Court,  'Sacramento 
County;  Peter  J.  Shields,  Judge. 

Action  by  Mary  Sblels,  as  administratrix 
of  the  estate  of  Bernard  Shicls,  against  I.  C. 
Nathan,  as  admlDlstrator  of  the  estate  of 
Michael  Sbiels.  Judgment  for  plaintiff,  and 
defendant  appeals.     Modified  and   affirmed. 

W.  A.  Gett,  for  appellant  M.  S.  Wahr- 
hoftlg  and  Htnkson  &  Elliott,  for  respondent 

CHIPMAN,  P.  J.  This  Is  an  action,  brought 
under  section  1580,  Code  Civ.  Proc.,  to  re- 
cover from  tbe  estate  of  Michael  Sblels,  de- 
ceased, certain  real  estate  for  tbe  benefit  of 
the  creditors  of  tbe  estate  of  Bernard  Sblels, 
deceased. 

It  appears  from  tbe  complaint  that  Bern- 
ard Sblels  died  December  31,  1902,  leaving 
a  •will  by  which  he  devised  all  bla  property 
to  Michael  Shiels,  naming  blm  as  executor; 
tbat  Michael  was  duly  appointed  as  executor, 
and  was  thereafter,  to  wit,  November  6, 
1903,  discharged  from  his  said  trust;  that 
plaintiff  was  duly  appointed  administratrix 
with  the  will  annexed  shortly  thereafter,  and 
ever  since  has  been  and  now  la  such  admin- 
istratrix; that  Michael  died  Intestate,  in  the 
state  of  Nevada,  on  December  12,  19(^,  leav- 
ing estate  In  tbe  county  of  Sacramento,  this 
state;  that  defendant  was  duly  appointed 
administrator  of  bis  estate,  April  5,  1906,  by 
the  superior  court  of  said  county,  and  now 
is  such  administrator;  tbat  before  and  at 
his  death  Bernard  was  Indebted  to  Mary 
Sblels  In  the  sum  of  |1,691,  with  lawful  in- 
terest from  November  14,  1880,  upon  a  claim 
arising  out  of  an  agreement  of  separation 
(tbe  said  Bernard  and  Mary  being  husband 
and  wife)  and  a  division  of  their  community 
property  theretofore  had  between  them,  "all 
of  which  will  more  fully  appear  from  a  copy 
of  the  claim  of  said  Mary  Shiels,  which  is 
hereto  annexed  (i.  e.,  to  tbe  complaint)  mark- 
ed 'Exhibit  A,'  and  is  hereby  referred  to  and 
made  part  of  this  complaint";  that  on  March 
7,  1906,  said  Mary  presented  to  Hon.  Peter 
J.  Shields,  judge  of  tbe  superior  court  of  said 
county,  for  his  approval  and  allowance,  her 
said  claim  against  the  estate  of  said  Bernard 
Shiels,  deceased  (amounting  then  to  f;3,50o, 
principal  and  interest)  "accompanied  with  a 
statement  of  the  facts  out  of  which  said 
claim  arose,"  which  said  claim  was,  on  said 
March  7,  1906,  allowed  and  approved  by  said 
Judge  and  duly  filed  in  tbe  office  of  tlie  coun- 


ty clerk.  It  Is  then  alleged  that  on  Decem- 
ber 26,  1902,  said  Bernard  was  tbe  owner 
of  certain  described  real  estate  referred  to 
In  tbe  complaint,  situated  in  said  county, 
and  also  bad  on  deposit  in  the  Sacramento 
bank  the  sum  of  $1,800;  that  he  then  owned 
no  other  property,  real  or  personal;  that  on 
said  last-named  day  Mary  was  a  creditor  of 
said  Bernard,  who,  "without  any  valuable  or 
adequate  consideration  therefor,  transferred 
and  conveyed  to  the  said  Michael  Shiels  ail 
of  the  above-described  real  estate  and  said 
sum  of  money  so  on  deposit  as  aforesaid, 
and  from  the  time  of  said  conveyance  and 
transfer  until  his  death  he  had  no  other 
property  out  of  which  said  debt  could  be 
paid,  and  be  thereby  rendered  himself  in- 
solvent, and  he  continued  to  be  Insolvent  up 
to  the  time  of  his  death."  It  la  further  al- 
leged that  said  transfer  was  "with  fraudu- 
lent intent  and  purpose  to  hinder  and  de- 
fraud the  said  Mary  Sblels,  and  to  prevent 
her  from  resorting  to  said  real  estate  and 
money  whereby  to  collect  and  satisfy  her 
said  debt,  and  to  avoid  the  payment  of  tbe 
same";  that  said  Michael  Immediately  there- 
after removed  said  money  without  the  Ja- 
risdlction  of  this  court;  that  there  are  no 
assets  in  the  bands  of  plaintiff  nor  in  the 
estate  of  said  Bernard  Sblels,  deceased,  witb 
which  to  pay  said  claim  of  said  Mary  Sbiels, 
or  to  pay  the  costs  and  expenses  of  adminis- 
tering said  estate,  and  it  is  necessary  to  re- 
cover the  whole  of  said  real  estate  for  such 
purposes." 

The  claim  referred  to  In  the  complaint  and 
as  presented  and  allowed ' reads  as  follows: 
"In  tbe  Matter  of  the  Estate  of  Bernard 
Sbiels,  deceased.  Tbe  undersigned,  a  cred- 
itor of  Bernard  Shiels,  deceased,  presents 
her  claim  against  the  estate  of  said  deceased, 
with  the  necessary  voucher  for  approval,  as 
follows,  to  wit:  "Estate  of  Bernard  Sblels, 
deceased,  to  Mary  Sblels,  Dr.  March  7,  1906. 
To  money  owing,  due  and  unpaid  from  said 
Bernard  Shiels  at  the  time  of  bis  death,  to 
claimant  founded  upon  the  facts  set  forth  in 
the  statement  hereto  annexed,  and  which  is 
made  part  hereof,  and  is  explanatory  of  this 
claim,  $1,691.00.  Interest  owing,  due  and 
unpaid  on  said  sum  of  $1,691.00,  from  the 
14th  day  of  November,  1890,  to  date,  at  the 
rate  of  7  per  cent,  per  annum,  $1,814.00.  To- 
tal, $3,503.00." 

It  is  set  forth  in  the  claim  that  Bernard 
and  Mary  married  on  November  28,  1872, 
and  were  husband  and  wife  until  the  death 
of  Bernard,  Deceinl)er  31,  1902;  that  during 
their  marriage  and  up  to  November  14,  1890, 
they  had,  by  their  joint  labor,  accumulated 
"a  large  amount  of  money  and  other  property 
which  was  then  their  community  property"; 
that,  owing  to  differences  then  existing  be- 
tween them,  they  mutually  agreed  to  make 
an  eqdal  division  between  them  of  all  their 
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said  community  money  and  other  community 
property,  and  to  live  separate  and  apart  from 
each  other,  and  that  they  would  select  two 
men  to  make  a  true  and  correct  Inventory 
and  appraisement  of  all  their  said  commu- 
nity property,  who  should  divide  the  same 
efiunlly  between  them,  and  that  each  of  them 
should  furnish  to  said  two  men  ."a  full,  true, 
and  correct  statement  and  memorandum  of 
all  of  said  community  money  and  other  prop- 
erty that  each  of  them  had  In  his  or  her 
possession  and  under  his  or  her  control"; 
that  pursuant  thereto  claimant  did  on  No- 
vember 14,  1890,  furnish  to  the  said  Bernard 
and  the  said  two  men  a  full  statement  of  alt 
said  property  In  her  possession  or  control, 
and  the  said  Bernard  "furnished  to  claimant 
and  said  two  men  what  he  represented  and 
stated  to  be,  and  what  claimant  then  believ- 
ed to  be,  a  full,  true,  and  correct  statement 
and  memorandum  of  all  said  community 
money  and  other  property  that  was  then  in 
bis  possession  and  under  his  control,  and 
claimant  believed,  and  had  full  confidence  in 
said  Bernard  Shiels,  and  in  bis  said  state- 
ment and  memorandum,  and  bis  assurance, 
that  he  bad  made  to  her,  that  said  statement 
and  memorandum  contained  a  full,  true,  and 
correct  statement  of  all  of  said  community 
money  and  other  community  property  that 
was  then  in  bis  possession  and  under  bis 
control,  and  In  making  a  division  of  said 
community,  claimant  believed,  and  acted  sole 
ly  upon  said  representations,  statement,  and 
memorandum  of  the  said  Bernard  Shiels"; 
that  said  two  men  acted  upon  said  statement 
and  divided  the  property  accordingly,  and, 
believing  said  statement  to  be  true,  claimant 
accepted  the  share  set  apart  to  her  and  con- 
sented to  the  division  so  made,  and  there- 
upon she  and  said  Bernard  entered  Into  an 
agreement  In  writing  to  live  separate  and 
apart  from  each  other;  that  from  said  14th 
day  of  November,  1890,  to  the  day  of  the 
death  of  said  Bernard,  she  remained  sepa- 
rate and  apart  from  her  said  husband,  sup- 
ported herself,  and  in  all  respects  complied 
with  said  agreement  of  separation;  that  dur- 
ing all  said  time  she  knew  nothing  of  Ber- 
nard's business  affairs  and  had  no  means  of 
knowing  or  ascertaining  anything  about  bis 
business  matters,  or  of  the  amount  of  said 
community  property  In  his  control,  and  did 
not  know  or  discover  until  after  hta  death 
and  until  letters  of  administration  were  is- 
sued to  her,  on  November  25,  1903,  that  he 
bad  money  which  he  had  concealed  from  her 
and  said  two  men  at  the  time  of  said  divi- 
sion; but  that  after  said  letters  were  Issued 
to  her,  to  wit,  on  November  28,  1903,  she  as- 
certained from  the  Sacramento  Bank,  in  the 
city  of  Sacramento,  on  presenting  to  it  her 
authority  to  act  as  administratrix  of  Ber- 
nard's estate,  that  on  November  14,  1890, 
said  Bernard  bad  on  deposit  in  said  bank 
the  sum  of  $3,382,  which  was  community 
property,  and  which  be  had  concealed  from 


claimant  and  said  two  men  and  was  not  tak- 
en Into  account  In  said  division  and  no  part 
thereof  was  ever  paid  to  her;  that  one-half 
thereof  belonged  to  her  by  virtue  of  said 
agreement  of  separation,  and  she  was  en- 
titled thereto  on  said  November  14,  1890, 
and  it  was  due  to  her  at  the  date  of  bis 
death.  The  claim  was  duly  verified  and  bore 
the  following  Indorsement:  "Allowed  and 
approved  for  $3,505.00  this  7th  day  of  March, 
1906.  Peter  J.  Shields,  Judge.  Filed  Mar. 
7,  1906.  Wm.  B.  Hamilton,  Qerk,  by  S.  B. 
Keller,  Deputy." 

Defendant  demurred  to  the  complaint  on 
several  grounds:  (1)  That  the  court  was 
without  Jurisdiction  because  it  does  not  ap- 
pear that  defendant,  as  a  trustee,  has  posses- 
sion of  the  property;  (2)  that  there  is  a  defect 
of  parties  defendant.  In  this,  that  Michael 
Shiels  died  testate,  and  bis  hehrs  are  not 
made  parties  defendant;  (3)  that  8u£aclent 
facts  are  not  alleged  to  constitute  a  cause  of 
action;  (4)  tbat  the  complaint  is  nncertaln, 
unintelligible,  and  ambiguous,  in  this,  that 
no  copy  of  the  claim,  in  form  or  substance 
as  required  by  section  1494,  CJode  Olv.  Proc, 
Is  attached  to  the  complaint;  (5)  that  no 
facts  are  set  forth  in  support  of  tbe  aver- 
ment that  certain  real  estate  was  transfared 
"with  the  fraudulent  purpose  to  binder  and 
defraud,"  etc.  The  complaint  is  demurred 
to  also  as  barred  by  certain  sections  of  the 
Code  of  Civil  Procedure.  The  demurrer  was 
overruled,  properly  we  think,  and  defend* 
ant  answered,  pleading  the  statute  of  limi- 
tations in  bar  of  the  action.  Denials  were 
made  to  the  material  averments  of  the  com- 
plaint, except  the  averments  in  the  first  and 
second  paragraphs  thereof,  in  the  language 
of  the  complaint.  For  example,  the  averment 
of  the  complaint  that  at  bis  death  Bernard 
was  Indebted  to  Mary  in  the  snm  of  $1,691, 
and  averments  in  that  connection  are  sim- 
ply denied  in  the  language  of  the  complaint. 
So  of  the  averments  as  to  the  presentation 
and  allowance  of  her  claim  by  Judge  Shields. 
So  also  of  the  averments  that  there  are  no 
assets  In  the  bands  of  plaintiff  as  adminis- 
tratrix of  the  estate  of  Bernard  with  which 
to  pay  said  dalm  or  costs  and  expenses  of 
administration,  "and  it  is  necessary  to  re- 
cover the  whole  of  said  real  estate  for  such 
purpose." 

A  defense  is  pleaded  on  the  ground  that 
plaintiff,  prior  to  the  commencement  of  the 
action,  conveyed  an  interest  in  the  property 
described  in  the  complaint  to  Messrs.  Hink- 
son  &  Elliott  (who  are  her  attorneys),  and 
that  they  are  necessary  parties  to  the  ac- 
tion. Tbis  is  not  urged  in  appellant's  brief 
and  may  be  dismissed  from  consideration. 

A  defense  is  also  pleaded  tbat  plaintiff 
knew,  about  the  time  of  its  execution,  of 
the  execution  of  the  deed  from  Bernard  to 
Michael,  mentioned  in  the  complaint,  and 
is  guilty  of  laches,  and  should  therefore  not 
be  permitted  to  maintain  the  action  and  is 
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estopped  thereby.  Tbe  answer  also  pleads 
laches,  in  that  the  complaint  falls  to  show 
that  plaintiff  made  any  effort  to  recover 
said  money,  or  property  until  October  13, 
1906,  when  tbe  complaint  was  filed,  being 
more  than  five  years  after  Bernard  bought 
the  land  in  question.  But  the  statute  of 
limitations  began  to  ran  from  the  date  of 
the  discovery  of  the  fraud,  which  was  In 
1903. 

The  court  found  the  averments  of  the 
complaint  to  be  true,  except  that  the  amount 
of  money  on  deposit  in  tbe  Sacramento 
Bank  was  f  1,727.78  at  the  time  claimed,  to 
wit,  December  26,  1902,  and  except,  also, 
that  the  evidence  did  not  show  that  Michael 
removed  the  money  from  this  Jurisdiction, 
but  that  Bernard  did,  on  December  26,  1902, 
transfer  said  money  to  Michael,  and  he 
caused  the  same  to  be  transferred  to  his 
credit  and  on  January  S,  1903,  he  re- 
moved the  same  from  said  bank  and  closed 
his  account;  that  the  conveyance  to  Michael 
by  Bernard  was  voluntary  and  without  any 
valuable  consideration  and  was  made  while 
he  was  in  debt  to  Mary  "with  intent  on  his 
part  to  hinder,  delay,  and  defraud  tbe  said 
Mary  Sblels  In  the  collection  of  her  said 
claim  and  to  defeat  the  same  and  deprive 
her  of  her  rights."  The  court  finds  against 
defendant  as  to  the  material  averments  of 
his  answer.  The  Judgment  was  that  plain- 
tiff recover  "for  the  benefit  of  the  creditors 
of  Bernard  Shiels,  deceased,  and  of  bis  es- 
tate," and  that  the  title  to  the  lots  in  ques- 
tion be  henceforth,  "without  further  act  or 
proceeding,  vested  In  the  plaintiff  for  the 
purposes  hereinbefore  set  forth,  free  and 
dear  of  all  claims  of  said  defendant  as  ad- 
ministrator of  the  estate  of  Michael  Shiels, 
or  any  other  person,  or  persons,  claiming  by, 
through,  or  under  said  estate  of  Michael 
Shiels,  deceased,  or  the  defendant  as  ad- 
ministrator." 

Defendant  gave  notice  that  he  would,  on 
April  17,  1908,  move  to  vacate  the  Judg- 
ment on  the  ground  that  It  was  rendered 
through  mistake.  Inadvertence,  surprise,  and 
excusable  neglect  The  motion  was  denied, 
and,  as  the  appeal  from  that  order  is  not 
now  pressed,  it  will  not  be  considered. 

Defendant  also  moved  for  a  new  trial  on 
most  of  the  statutory  grounds,  which  mo- 
tion was  denied.  He  appeals  from  the  Judg- 
ment, from  the  order  refusing 'to  vacate  tbe 
Judgment,  and  from  the  order  denying  bis 
motion  for  a  new  trial. 

When  the  cause  was  called  for  trial,  the 
court  asked  counsel  for  plaintiff,  after  he 
had  read  the  complaint,  whether  the  allega- 
tions of  plaintiff  were  denied  by  defendant 
He  replied:  "We  admit  that  defendant  has 
attempted  to  deny  all  the  allegations  of  our 
complaint,  except  paragraphs  1  and  2  there- 
of, which  are  admitted;  but  we  do  not  con- 
cede that  tbe  denials  of  defendant  are  suf- 
ficient" 

Over  defendant's  objection,  plaintiff  sub- 


mitted evidence  showing:  That  the  court 
had  approved  and  allowed  the  claim  as  set 
forth  in  the  complaint;  the  will  of  Bernard 
by  which  he  devised  all  bis  property  to  his 
brother  Michael,  to  show  an  Intention,  at 
the  time  he  made  the  deed,  to  exclude  plain- 
tiff from  sharing  in  his  estate:  petition  of 
Michael,  as  executor  of  Bernard's  estate, 
asking  his  discharge,  and  to  show  that  he 
therein  reported  to  the  court  that  he  was 
nnable  to  discover  any  property  belonging  to 
Bernard,  and  for  that  reason  asked  his  dis- 
charge; the  order  of  discbarge  showing  that 
It  was  made  on  the  ground  stated  in  the  pe- 
tition; inventory  in  the  matter  of  the  es- 
tate of  Michael  showing  that  it  returned  the 
lots  In  question  as  part  of  Michael's  es- 
tate, of  the  inventory  value  of  $5,050.  It 
was  shown  by  witnesses  that  Bernard,  when 
making  his  deed  to  Michael,  expressed  the 
Intention  that  his  wife  should  have  none  of 
his  proi)erty,  as  he  had  made  ample  provi- 
sion for  her,  and  she  had  property  of  her 
own,  and  that  he  desired  that  Michael 
should  have  all  tbe  property  he  possessed. 
It  was  also  proven  that  on  December  26^ 
1902,  Bernard  had  on  deposit  in  the  Sacra- 
mento Bank  $1,728.78,  and  that  be  trans- 
ferred the  account  to  Michael  on  that  day, 
who  drew  the  money  out  January  S,  1003. 
and  closed  his  account 

Defendant  offered  no  evidence.  He  plead- 
ed the  deed  from  Bernard  to  Michael  and 
the  settlement  contract  between  Bernard 
and  his  wife,  which,  not  being  denied,  are 
deemed  admitted. 

Appellant  urges  many  points  in  support 
of  his  contentions:  That  the  demurrer 
should  have  been  sustained;  that  his  mo- 
tion for  nonsuit  should  have  been  granted; 
and  that  tbe  evidence  does  not  support  the 
findings.  The  questions  in  controversy  are 
more  or  less  Involved  in  all  these  conten- 
tions and  may  be  considered  without  special 
reference  to  either  one  in  particular. 

1.  It  Is  claimed  that  the  appointment  of 
Mrs.  Shiels  as  administratrix  of  Bernard's 
estate  was  without  Jurisdiction  for  the  rea- 
son that  the  executor  (Michael)  of  that  es- 
tate was  discharged  and  Jurisdiction  over 
the  executor  and  over  the  property  of  the 
estate  was  terminated.  The  only  ground  for 
asking  the  dlsdiarge  or  for  making  the  or- 
der, so  far  as  appears,  was  the  averment  in 
tbe  petition,  found  as  fact  in  the  order,  that 
the  executor  was  unable  to  discover  any 
property  belonging  to  the  estate.  The  con- 
tention is  that  by  the  discharge  the  court 
lost  Jurisdiction  which  could  only  be  re- 
gained by  setting  aside  the  order  on  some 
snfficient  ground  made  to  appear,  and,  as  no 
such  step  was  taken,  the  court  could  not  ap- 
point an  administratrix  with  the  will  an- 
nexed. Section  1698,  Code  Civ.  Proc.,  pro- 
vides that  the  final  settlement  of  an  estate 
shall  not  prevent  a  subsequent  issue  of  let- 
ters, "if  other  property  be  discovered,  or  If 
it  t>ecome  necessary  or  proper  for  any  cause 
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titat  letters  shonld  be  again  Issued."  The 
point  Is  without  merit  To  have  vacated  the 
order  discharging  Michael  as  executor  would 
have  had  the  effect  to  restore  him  to  his  of- 
fice; but  he  -was  then  dead,  and  the  order 
would  have  been  futile.  The  Jurisdiction  of 
the  court  over  the  estate  continued  as  to 
subsequently  discovered  property  of  deceas- 
ed. The  statute  gives  the  court  jurisdiction, 
even  "after  the  final  settlement  of  an  es- 
tate," to  subject  newly  discovered  property 
to  administration  and  this  without  disturb- 
ing the  settlement  Furthermore,  the  due 
appointment  of  Mrs.  Shlels  was  alleged  In 
the  first  paragraph  of  the  complaint,  and 
this  paragraph  Is  not  denied. 

2.  The  other  questions  are  directly  or  re- 
motely connected  with  the  approved  claim  of 
Mrs.  Shlels.  It  therefore  becomes  of  the 
first  Importance  to  determine  Its  status  and 
the  extent  to  whlcb  Its  approval  and  allow- 
ance figure  in  the  case,  since  it  Is  conceded 
that  it  was  necessary  for  plaintiff  to  show 
that  she  was  a  creditor  of  the  estate  of  Ber- 
nard, which  appeared  only  through  her  ap- 
proved claim. 

Section  .1497,  Code  Ov.  Proc.,  reads: 
"Every  claim  allowed  by  the  executor  or  ad- 
ministrator, and  approved  by  a  Judge  of  the 
superior  court,  or  a  copy  thereof,  as- herein- 
after provided,  must,  within  Oiirty  days 
thereafter,  be  filed  in  the  court,  and  be 
ranked  among  the  acknowledged  debts  of 
the  estate,  to  be  paid  in  due  course  of  ad- 
ministration." 

Section  1510,  Code  Civ.  Proc.,  provides: 
"If  the  executor  or  administrator  is  a  cred- 
itor of  the  decedent  (the  case  here),  his 
claim,  duly  authenticated  by  aflSdavlt,  must 
be  presented  for  allowance  or  rejection  to 
a  Judge  of  the  superior  court,  and  its  al- 
lowance by  the  judge  is  sufficient  evidence 
of  its  correctness,  and  must  be  paid  as  other 
claims  in  due  course  of  administration." 

It  was  held  In  Estate  of  More,  121  Oal. 
635,  54  Pac.  148,  that  the  Judgment  of  a 
court  and  the  approval  of  a  claim  by  the 
judge  are  of  equal  force.  See,  also,  HaU  v. 
Cayot  141  Oal.  13,  74  Pac.  299.  Section 
1504,  Code  Civ.  Proc.,  practically  so  de- 
«dares.  Speaking  of  the  Judgment  of  the 
court,  the  court,  in  Estate  of  More,  supra, 
said:  "It  did,  however,  establish  the  claim 
tn  the  same  manner  as  if  it  had  been  al- 
lowed by  the  Judge,  and  was  prima  facie 
evidence  of  its  correctness.  The  Judgment 
was,  however,  subject  to  be  afterward  con- 
tested by  any  person  interested  in  the  es- 
tate. In  the  same  manner  and  to  the  same 
extent  as  other  allowed  claims  might  be  con- 
tested. But  in  all  such  cases  the  burden  is 
upon  the  party  contesting  to  show  that  the 
claim  was  not  properly  allowed" — citing  Es- 
tate of  Loshe,  62  Cal.  413 ;  Estate  of  Swain, 
67  Oal.  637,  8  Pac.  497.  In  Estate  of  Loshe, 
the  court  said:  "It  is  not  necessary  to  con- 
sider how  far  the  allowance  and  approval  of 
a  claim  resemble  or  give  the  effect  of  a  Judg- 


ment ;  it  is  sufficient  to  say  that  such  a  dalm 
is  to  'rank  among  the  acknowledged  debts 
of  the  estate,  to  be  paid  in  due  course.  If 
it  be  an  acknowledged  debt,  it  is  good  until 
cause  be  shown.' "  In  these  cases  the  ques- 
tion arose  at  some  stage  of  the  administra- 
tion ;  but  we  see  no  reason  why  the  same 
rule  should  not  apply  where,  as  here,  the 
plaintiff,  as  a  creditor,  pleads  her  approved 
dalm  in  support  of  her  action.  To  the  ex- 
tent of  showing  that  she  is  a  creditor,  the 
approved  claim  should  be  treated  "as  an 
acknowledged  debt  of  the  estate,"  and  the 
burden  to  show  otherwise  should  be,  and 
we  think  is,  upon  the  party  assailing  It 
Section  1589,  Code  Civ.  Proc,  makes  it  the 
duty  of  the  executor  or  administrator  to 
prosecute  the  action  to  recover  for  the  bene- 
fit of  the  creditors  of  the  estate  all  real  es- 
tate fraudulently  conveyed  by  the  decedent, 
in  his  lifetime,  and  the  action  may  be  pros- 
ecuted by  an  administrator  who  is  a  cred- 
itor, even  if  a  sole  creditor. 

Appellant  contends  that  the  allowance  of 
Mrs.  Shlels'  claim  cannot  affect  him,  as  he 
was  a  stranger  to  the  estate  and  was  not  a 
party  or  privy  thereto,  citing  Shay  v.  Mo- 
Namara,  54  Cal.  169.  It  is  true  that  a  Judg- 
ment is  an  estoppel  only  as  to  parties  and 
privies.  But  subject,  however,  to  the  right 
of  an ' interested  party,  to  have  the, allow- 
ance of  a  claim  set  aside  for  cause,  all  the 
world  are  parties  to  the  probate  proceed- 
ings relating  thereto  and  are  bound  thereby, 
where  the  probate  proceedings  have  been 
regularly  pursued.  Let  us,  then,  consider 
the  attadc  made  upon  the  claim  of  Mrs. 
Shlels. 

8.  It  Is  claimed  that  the  action  Is  barred 
In  three  years  by  subdivision  4,  §  338,  Code 
Civ.  Proc,  if  it  is  for  relief  from  fraud 
or  mistake;  that  It  is  barred  in  two  years 
by  subdivision  1,  {  339,  Code  Olv.  Proc.,  If 
the  claim  is  upon  contract  not  founded  upon 
an  Instrument  in  writing;  and  is  barred  in 
four  years  by  section  343,  Code  Civ.  Proc.,  if 
the  action  is  for  relief  not  otherwise  provid- 
ed for. 

It  seems  to  us  that  the  claim  is  based  upon 
the  contract  entered  Into  between  Bernard 
Shlels  and  his  wife  as  set  forth  in  the  state- 
ment of  facts  therewith  made.  We  must  pre- 
sume that  before  or  at  the  time  the  Judge 
approved  the  dalm,  he  heard  evidence  in 
support  of  the  facts  averred  in  the  claim 
and  found  them  to  be  true.  Brlefiy,  that 
Bernard,  at  the  time  the  agreement  of  sepa- 
ration was  entered  into  had  a  deposit  in  the 
Sacramento  Bank  of  $3,382,  belonging  to  the 
community,  which  he  purposely  and  fraudu- 
lently concealed  from  his  wife  and  of  which 
he  made  no  account  in  returning  to  her,  and 
to  the  two  men  chosen  to  divide  the  property,  a 
memorandum  of  the  community  property  in 
his  possession,  to  one-half  of  which,  $1,691.- 
00,  she  was  entitled  by  the  agreement,  with 
interest  to  March  7,  1906,  the  date  of  filing 
the  claim,  amounting  to  $1,814.00;  that  by 
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the  agreement  each  was  to  make  a  full,  tnie, 
and  correct  Btatement  and  memorandum  of 
all  the  community  property  in  possession  or 
control  of  each;  that  claimant  had  full  con- 
fldence  In  her  husband  and  In  his  statement 
and  his  assurance  then  made  to  her  that  It 
contained  a  true  and  correct  return  of  all 
his  said  property;  that  in  making  said  set- 
tlement she  "believed  and  acted  solely  upon 
said  representations  and  memorandum  of  the 
said  Bernard  Shlels,"  as  also  did  the  said 
two  men  chosen  to  make  said  division  of  the 
property;  that  she  had  no  means  of  ascer- 
taining the  facts,  and  did  not  discover  said 
money  so  deposited  until  shortly  after  letters 
were  issued  to  her,  to  wit,  November  28,  1903, 
and  then  for  the  first  time  was  informed  by 
the  officers  of  said  bank  that  -  Bernard  had 
money  on  deposit  (the  amount  set  out  in  the 
claim)  at  the  date  of  the  separation.  The 
claim  was  admitted  in  evidence  as  presented 
to  and  allowed  by  the  Judge.  Defendant 
ottered  no  evidence  tending  to  dispute  any  of 
the  facts  presumably  determined  by  Its  ap- 
proval, and  the  only  defense  now  made  to  it 
is  the  statute  of  limitation  and  Inches  In  fail- 
ing to  make  due  injury.  The  discovery  of 
the  fraud  was  made  November  28,  1903,  and 
the  action  was  brought  within  three  years 
thereafter,  to  wit,  October  13,  1906.  While 
the  action  is  upon  the  agreement  of  separa- 
tion, tile  relief  sought  is  for  fraud — "The 
cause  of  action  in  such  case  not  to  be  deem- 
ed to  have  accrued  until  the  discovery,  by 
the  aggrieved  party,  of  the  facts  constituting 
the  fraud  or  mistake."  Subdivision  4,  {  338, 
Code  Civ.  Proc.  The  action  was  not  barred 
by  any  statute  of  limitation.  It  does  not  ap- 
pear from  the  transcript  that  Michael,  while 
acting  as  executor,  or  at  all,  filed  any  affi- 
davit showing  that  he  published  notice  to 
creditors,  in  the  matter  of  the  estate  of 
Bernard,  nor  did  it  appear  that  Mrs.  Shiels 
had  any  knowledge  that  notice  to  creditors 
had  been  published. 

4.  It  is  true  that  many  years  passed  before 
the  discovery  was  made  by  Mrs.  Shlels,  and 
it  Is  urged  that  she  ought  to  have  shown 
that  she  made  some  effort  to  ascertain  the 
facta,  that  available  means  of  knowledge 
amount  to  knowledge,  and  that  there  is  an 
utter  failure  to  show  any  sort  of  diligence 
In  making  the  discovery  from  1890  until  1903. 
The  answer  is  that  the  relation  of  husband 
and  wife  Is  one  of  the  highest  degree  of  con- 
fidence and  trust,  and  although  in  this  case 
they  had  "differences,"  not  explained,  which 
led  to  their  separation,  the  claim  stated,  and 
the  Judge  presumably  found  as  fact,  that  the 
wife  had  confidence  In  her  husband  and 
trusted  him  In  making  return  of  his  proper- 
ty. Differences  might  have  existed  without 
destroying  confidence  In  each  other's  honesty 
and  integrity.  The  husband  is  entitled  to  the 
exclusive  possession  and  control  of  the  com- 
munity property  and  presumably  knows  all 
about  It,  while  no  such  presumption  attaches 
to  the  wife.     Accepting  the  settlement  upon 


the  belief  that  her  husband  had  returned  all 
the  community  property,  she  bad  a  right  to 
rest  in  that  belief  and  was  not  called  upon 
to  pursue  an  independent  search  for  other 
property ;  to  have  done  so  would  have  Im- 
plied want  of  confidence  in  her  husband's 
honesty  in  making  return  of  the  property, 
whereas  her  belief  In  and  reliance  upon  his 
honesty  was  the  ground  on  which  she  accept- 
ed the  settlement  We  do  not  know,  except 
from  the  facts  stated  In  the  claim,  when  or 
how  her  suspicions  were  aroused,  or  when 
or  how  she  came  to  make  inquiry  as  to  the 
facts;  they  were  inquired  into  by  the  Judge 
who  allowed  the  claim.  There  is  no  evidence 
of  any  facts  or  circumstances  from  which  it 
might  be  inferred  that  she  knew  or  had  any 
reason  to  believe  that  her  husband  bad  de- 
ceived her  at  the  settlement,  prior  to  the 
actual  discovery. 

5.  It  is  argued,  as  evidence  of  her  unfair- 
ness and  laches,  that  although  she  learned 
of  the  fraud  in  November,  1903,  she  delayed 
the  presentation  of  her  claim  until  after  the 
death  of  her  husband's  brother,  Michael,  to 
whom  the  property  in  question  had  been  con- 
veyed by  Bernard;  that  by  his  death  she 
could  not  be  confronted  with  bis 'testimony 
in  explanation  of  the  conveyance.  The  deed 
shows  that  it  was  without  consideration  oth- 
er than  love  and  affection.  Besides,  It  can- 
not be  assumed,  and  it  did  not  appear,  that 
Michael  knew  anything  about  the  facts  exist- 
ing at  the  time  of  the  separation.  The  de- 
fense of  laches  is  sometimes  sustained,  al- 
though the  period'  of  delay  Is  less  than  that 
provided  by  the  statute  of  limitation.  Mere 
lapse  of  time  less  than  the  statutory  period 
of  limitation  will  not  bar  action  for  equitable 
relief,  unless  the  delay,  under  the  circum- 
stances, has  been  such  as  to  Justify  the  pre- 
sumption that  the  defendant  may  have  been 
prejudiced  thereby.  Ex-Mission  Land  Co.  v. 
Flash,  97  Cal.  610.  32  Pac.  600;  Cahlll  v. 
Superior  Court,  145  Cal.  47,  78  Pat  467; 
Cook  T.  Ceas,  147  Cal.  614,  82  Pac.  370. 
There  is  nothing  in  the  record  tending  In 
the  slightest  degree  to  show  that  the  heirs 
of  Michael  or  any  creditors  Interested  In  his 
estate  have  suffered  or  will  suffer  prejudice 
by  the  delay  in  presenting  the  dalm. 

6.  It  is  urged  that  there  was  no  evidence 
of  actual  fraudulent  intent  In  conveying  the 
property  to  Michael.  The  claim  presented 
to  and  allowed  by  the  Judge  raised  no  issue 
as  to  the  land  in  question  or  its  transfer  to 
Michael.  Only  such  facts  or  issues  as  were 
then  raised  are  to  be  deemed  adjudged  by  the 
allowance.  The  complaint  avers  that  Mary 
Shlels  was  a  creditor  of  Bernard  at  and  be- 
fore the  date  of  the  transfer ;  that  "he,  with- 
out any  valuable  or  adequate  consideration 
therefor,"  conveyed  to  Michael  the  land  and 
the  money  on  deposit,  and  thenceforward  to 
the  date  of  his  death  "he  had  no  other  prop- 
erty out  of  which  said  debt  could  be  paid, 
and  he  thereby  •  rendered  himself  insolvent," 
and  so  continued  until  he  died.    It  has  been 
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held  that  under  section  1589,  Code  Civ.  Proc, 
it  must  appear:  "(1)  That  there  are  credit- 
ors to  be  paid;  (2)  that  there  Is  an  insuffi- 
ciency of  assets  in  the  hands  of  the  admin- 
istrator to  meet  their  demands;  and  (3)  the 
claims  of  creditors  must  be  evidenced  by  a 
judgment  obtained  in  this  state,  or  they 
must  have  been  allowed  by  the  administrator 
or  executor,  which  is  the  equivalent  of  a 
Judgment.  Algeltinger  v.  Einstein,  143  Cal. 
609,  615,  77  Pac.  669,  101  Am.  St.  Rep.  181. 
(Of  course,  the  approval  by  the  judge  takes 
the  place  of  the  allowance  by  the  administra- 
tor when  the  latter  Is  the  claimant.)  Section 
1589  authorizes  the  action  "when  the  dece- 
dent, in  his  lifetime,  has  conveyed  any  real 
estate,  •  •  •  with  Intent  to  defraud  his 
creditors,  or  to  avoid  any  right,  debt,  or  duty 
of  any  person,  or  has  so  conveyed  such  estate 
that  by  the  law  the  deeds  or  conveyances  are 
▼old  as  against  creditors." 

There  was  evidence  tending  to  establish  the 
requirements  mentioned  in  the  case  cited. 
It  was,  however,  necessary  to  show  further 
that  the  conveyance  was  with  fraudulent  In- 
tent It  was  held.  In  Emmons  v.  Barton,  109 
Cal.  662,  42  Pac.  302,  that,  where  the  consid- 
eration was  love  and  affection  alone,  It  was 
Dot  Insufficient  unless  made  with  Intent  to 
defraud  the  creditors;  that  the  Intent  Is  a 
question  of  fact;  and  that  a  voluntary  convey- 
ance Is  not  prima  facie  fraudulent,  and 
fraudulent  Intent  is  not  to  be  arrived  at  as 
a  presumption  of  law.  It  was  further  held 
In  that  case :  "Pronounced  Insolvency  at  the 
time  of  the  grant  would,  no  doubt,  be  a 
strong  circumstance  tending  to  show  fraudu- 
lent intent,  and.  Id  the  absence  of  other  con- 
trolling facts.  It  would  be  sufficient  to  Justi- 
fy a  finding  of  such  intent" 

It  appeared  from  the  evidence  that  Ber- 
nard was  mortally  ill  and  In  the  hospital  when 
he  made  the  conveyance,  and  died  five  days 
thereafter;  that  he  declared  that  it  was  his 
Intention  to  convey  all  the  property  he  pos- 
sessed, and,  so  far  as  known,  he  did  so;  that 
bis  brother  Michael  served  for  a  time  as  ex- 
e(rator  of  Bernard's^  estate  and  could  find  no 
property  belonging  to  him  and  for  that  rea- 
son asked  to  be  and  was  discharged.  We 
think  the  evidence  was  sufficient  to  justify 
the  finding  that  by  the  conveyance  he  ren- 
dered himself  Insolvent  Strictly,  he  was  not 
Insolvent  when  he  made  the  conveyance,  but 
colncldently  with  and  by  that  act,  he  became 
insolvent  and  this,  we  think,  brings  the  case 
wlthtn  the  rule  in  Emmons  v.  Barton,  snpra, 
and  Justifies  the  finding  that  the  conveyailce 
was  with  fraudulent  Intent  to  defraud  bis 
creditors. 

Whether  section  1589,  Code  Civ.  Proc,  is 
to  be  given  the  same  effect  as  section  3442, 
Civ.  Code,  need  not  be  decided,  for,  if  so,  by 
the  terms  of  the  latter  section  any  transfer 
made  "Tolmitarlly,  or  without  valuable  con- 
aideratlon,  by  a  party  while  Insolvent  or  In 
contemplation  of  Insolvency,  sb.iU  be  fraud- 
ulent, and  void  as  to  existing  creditors." 


In  Gray  v.  Brunold,  140  Cal.  BIB,  74  Pac. 
303,  it  was  said  that  an  allegation  of  intent 
to  defraud  is  no  longer  required,  under  sec- 
tion 3442,  where  insolvency  is  alleged;  but 
In  Estate  of  Vance,  141  Cal.  624,  75  Pac.  823. 
the  court  said  that  intent  to  defraud  must  be 
alleged,  and  that  the  proviso  in  the  section  Is 
a  rule  of  evidence  and  not  of  pleading.  Nev- 
ertheless, proof  of  insolvency  establishes  the 
Intent  Here  there  were  snfflclent  allega- 
tions and  proof.  Conceding  the  rule,  appel- 
lant says  the  section  does  not  apply  here  be- 
cause there  Is  "but  one  creditor,  and  that 
creditor  created  by  the  fraud  Itself."  This 
rather  singular  contention  is  based  on  'the 
fact  that  "it  was  necessary  to  prove  the 
fraud  In  the  first  place,  before  any  advan- 
tage can  be  taken  of  any  special  presump- 
tion of  fraud,  in  order  to  establish  the  status 
of  the  plaintiff  as  a  creditor,  so  that  It  could 
be  claimed  that  the  transfer  was  made  by 
an  Insolvent"  We  fall  to  see  any  force  In 
this  point-  If  she  was  a  creditor.  It  Is  im- 
material how  she  became  snch  creditor. 

7.  It  is  urged  that  the  Judgment  is  errone- 
ous because  it  does  not  conform  to  the  pro- 
visions of  the  Code  anthorixing  it 

Section  1589,  Code  Civ.  Proc.,  provides 
that  the  administrator  "may  recoTer  for  the 
benefit  of  the  creditors  all  snch  real  estate 
so  fraudulentiy  conveyed,"  etc.  Section  1581 
provides:  "All  real  estate  so  recovered  must 
be  sold  for  the  payment  of  debts,  in  the  same 
manner  as  if  the  decedent  had  died  seized 
thereof,  upon  obtaining  an  order  thraefor 
from  the  court;  and  the  proceeds  •  •  • 
must  be  appropriated  In  payment  of  the 
debts  of  the  decedent  in  the  same  manner  as 
other  property  in  the  hands  of  the  executor 
or  administrator.  The  remainder  of  the  pro- 
ceeds, after  all  the  debts  of  the  decedent 
have  been  paid,  must  be  paid  to  the  person 
from  whom  snch  property  was  recovered." 

In  Emmons  ▼.  Barton,  109  Cal.  662,  668^ 
42  Pac.  302,  304,  it  was  held  that  In  a  case 
like  this,  "the  judgment  should  be  that  the 
property  fraudulentiy  conveyed,  or  so  much 
thereof  as  Is  necessary,  be  aiq;>lied  to  the 
satisfaction  of  the  debts,  and  that  the  res- 
idue, If  any,  go  to  the  grantee.  It  is  not  to 
go  into  the  assets  of  the  estate  for  any  pur- 
pose other  than  the  payment  of  the  debts. 
The  residue  does  not  go  to  the  heir;  for  he 
stands  in  the  shoes  of  the  fraudulent  gran- 
tor." See  Tully  V.  Tully,  137  Cal.  60,  66,  e» 
Bac.  700.  In  Estate  of  Page,  57  Cal.  238» 
241,  It  Is  said:  "But  the  property,  when  re> 
covered,  must  be  inventoried  as  assets  of 
the  estate,  and  sold  for  the  payment  of 
debts,  in  the  same  manner  as  if  the  decedent 
had  died  seised  tttereof"— citing  sections 
1689,  1591,  Code  Civ.  Proa 

As  the  conveyance  by  Bernard  Shiels  was 
void,  the  statute  authorized  the  recovery  of 
the  property  and  its  sale  for  the  benefit  of 
the  creditors  of  Bernard,  and  to  make  a  sale 
the  title  would  have  to  be  Tested  In  the  ad- 
ministratrix.   The  Judgment  vested  the  titir 
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Is  the  administratrix  for  the  benefit  of  cred- 
itors, which  -was  proper;,  but  it  aleo  declar- 
ed It  to  be  "free  and  clear  of  all  claims  of 
the  said  defendant  as  administrator  of  the 
estate  of  Michael  Shiels,  deceased,  or  any 
other  person,  or  persons,  claiming  by,  througli, 
or  imder  said  estate  of  Michael, ,  deceased,  or 
of  the  defendant  as  snch  administrator." 
This  was  nnauthorlzed.  The  heirs  of  Mi> 
diad  are  entitled  to  the  snrplas,  If  any,  aft- 
er the  property  la  sold,  and  the  decree 
sboold  so  provide. 

The  order  denying  defendant's  motion  to 
vacate  the  Judgment  and  the  order  denying 
bis  {notion  for  a  new  trial  are  affirmed.  The 
Judgment  Is  modified  by  striking  out  the  por- 
tion last  above  quoted  and  in  lien  tbereof 
inserting  the  following:  "And  upon  the  sale 
of  said  premises  the  proceeds  tliereof  shall 
be  applied  to  the  payment  of  the  daims  of 
the  creditors  of  the  said  Bernard  Shlela, 
which  have  been  or  sliall  be  duly  allowed, 
and  the  residue  of  sndi  proceeds  shall  be 
paid  to  the  administrator  of  the  estate  of 
Mldiael  Shlels,  deceased." 

And  as  thus  modified,  the  judgment  is  af- 
firmed. 

We  concnr:    HABT,  J.;  BUBNBTT,  J. 


(12  Cal.  A.  571) 

VAN  VAIiEBNBUROH  v.  OI4DHAM  et  al. 

(Olv.  681.) 

(Court  of  Appeal, '  Third  District,   California. 
•  Feb.  8,  1910.     Rehearing  Denied  March  9, 
.  1910:    Denied   by   Supreme  Court  April   7, 
1910.J 

1.  MORTOAOES    (H   76*)  —  VAUDITT  —  CONSEWT 

or  Parties. 

Under  Civ.  Code,  |  1S6S,  providing  that 
the  consent  of  die  parties  to  a  contract  must  be 
free,  mutual,  and  communicated  by  each  to  the 
other,  it  the  consent  of  a  party  to  a  note  and 
mortgage  was  not  freely  or  voluntarily  given, 
they  were  void  even  though  signed  by  the  party. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §i  174,  175;    Dec.  Dig.  i  76.*] 

2.  MOBTQAOES  (I  86*)— VaLIDITT— MlSREPBE- 
SENTATIOK—FTIADD  — Undue  IWrLUENCB— 
EVIDEWCB— SUPFICIENOT. 

In  proceedings  to  foreclose  a  mortgage,  evi- 
dence held  to  show  that  no  misrepresentation 
was  made,  no  undue  influence  exerted,  nor  fraud 
practiced  in  procuring  the  mortgage,  and  that 
the  execution  of  the  note  and  mortgage  was 
the  voluntary  act  of  the  mortgagor. 

[EA.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  i  1364;   Dec.  Dig.  «  86.  •] 

8.  Words  ahd  Phbases  —  "Pebsuasior"  — 

"Coercion."     " 

Persuasion  is  not  coercion. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  p.  5367 ;  vol.  2,  pp.  1241- 
1242.] 

4.  Words  afd  Phrases  —  "UNotn  Influ- 
ence." 

Insistence  upon  one's  legal  rights  is  not 

^ndue  influence. 
[Ed.  Note.— For  other  definitions,  see  Words 

and  Phrases,  vol.  8,  pp.  7166-7172;   voL  8k  pp. 

7823-7824.] 


6.  Words  ahd  Phrabkb— "Fbaud.** 

Pertinacious  seal  to  secure  the  payment  of 
a  just  debt  is  not  fraudulent 

[Ed.  Note.— For  other  deflnitions,  see  Words 
and  Phrases,  voL  8,  pp.  2843-2954;  voL  8,  p. 
766a] 

&    MOBTOAGES  ((  2S*)— VAUDITT— OOHSIDERA- 

TioN— Evidence— StnmciENOT. 

In  proceedings  to  foreclose  a  mortgage,  evi- 
dence IteUl  to  show  a  consideration  for  the  note 
and  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  Si  42,  1364;   Dec.  Dig.  |  2B.*! 

7.  EVIOENCX  ({  320*)- HXARSAT. 

EMdence  of  a  witness  that  he  had  heard 
an  instrument  spoken  of  and  it  was  dated  any- 
where from  the  9th  or  10th  up  to  the  ISth  of 
the  month  was  properly  stricken  out  as  hear- 
say. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  1201 ;   Dec  Dig.  i  320.*] 

&  OtTASANTT  a  86*)— lilABILITT  OF  QVAXAN- 
lOB. 

A  guarantor's  liability  is  limited  to  the 
terms  of  the  agreement. 

[Ed.  Note.— For  other  cases,  see  Ouaranty, 
Cent  Dig.  |  88;   Dec.  Dig.  i  86.*] 

9.  Prircipai.  ard  Subktt  S  S9*>— liiABiuTr 
OF  Sureties. 

Sureties  are  entitled  to  stand  on  ths  pre- 
cise terms  of  the  l>ond  and  are  not  bound  be- 
yond its  strict  letter. 

[Ed.  Note.— For  otiier  cases,  see  Principal 
and  Surety,  Cent  Dig.  I  103;  Dec  Dig.  S  59.*1 

10.  MORTQAOES  (i  66*)— VAUDIIT— "BXKOU- 

Under  Code  Civ.  Proc.  {  1933,  defining  the 
execution  of  an  instrument  the  term  "execu- 
tion," as  applied  to  a  mortgage,  includes  de- 
livery. 

[Va.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  161 ;  Dec  Dig.  §  66.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2558-2561.] 

11.  MOBTGAOES  (S  74*)- Vauditt- Dkuvert 
—  Possession  of  Inbtbuicent  —  Presumf- 

TIOH. 

In  proceedings  to  foreclose  a  mortgage, 
where  it  was  actually  in  possession  of  the  mort- 
gagee at  the  time  of  trial  and  was  not  intro- 
duced in  evidence  by  him,  the  presumption  that 
they  came  into  his  possession  lawfully  is  suffi- 
cient to  support  a  finding  of  delivery. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |  172;  Dec  Dig.  |  74.*] 

12.  JuBT  (J  14»)— Right  to  Tbial  bt  Jury— 

MOBTOAQE  FOBEOLOSURE. 

Defendant  in  proceedings  to  foreclose  a 
mortgage  is  not  entitled  to  a  jury  trial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  5  46;  Dec.  Dig.  «  14.*] 

IS.  Evidence  ((  186*)— Secondary  Evidence 
—Loss  OF  Pbixabt  Evidencb— ADiassiBH.- 
ITT  OF  Copt. 

Under  Code  Civ.  Proc  {  1856,  providing  in 
what  cases  the  contents  of  a  writing  may  be 
proved,  where  the  showing  was  sufficient  to 
Justify  the  conclusion  that  the  original  was  ei- 
ther lost  or  destroyed,  a  copy  was  admissible. 

[E!d.  Note.— For  other  cases,  see  EMdenoe, 
Cent.  Dig.  I  667 ;   Dec  Dig.  |  18a*] 

14.  Witnesses  (|  872*)— Intebest— Motiv»— 
CRoss-EzAinNATiON  to  Show. 

Under  Code  Civ.  Proc.  §  1847,  providing 
how  the  presumption  that  a  witness  speaks  the 
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truth  may  be  repelled,  h  Is  proper  to  show  mo- 
ti-Te  and  interest  on  crogg-eTaminatlon. 

[Ed.   Kote.— For  other  cases,   see  Witnesses, 
Gent  Die.  S  U92;   Dec.  Dig.  i  S72.*] 
15.  Afpeai.  and  Ebkob  (i  1058*)— Revibw— 

Habiclebs  Ebbob— Exolvbion  or  Evidence. 
The  refusal  to  allow  a  witness  to  answer  a 
qnestion  as  to  whether  he  expected  to  make  a 
pretty  good  fee  if  he  made  the  collection  was 
wlthont  prejudice  where  he  had  already  testi- 
fied that  the  matter  had  been  put  in  the  hands 
of  his  father  and  himself  for  collection,  since  the 
court  could  assume  that  they  were  to  be  com- 
pensated for  their  services. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  TUg.  |  4201;   Dee.  Dig.  S  1058.*] 

16w  Apfxai.  and  Ebbob  (S  1058*)— Review— 
Habmusss  Bbbob  —  Exclusion  or  Evi- 
dence. 

The  rejection  of  evidence  subseqaently  ad* 

mitted  is  harmless  error. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  {  4200;    Dec.  Dig.  f  105a*] 

17.  Appeai,  and  Ebbob  ({  1058*)— Bbview— 
Hajbmless  Ebbob  —  Exclusion  of  Evi- 
dence. 

The  rejection  of  evidence  prerioosly  admit- 
ted is  harmless  error. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f  4200;    Dec.  Dig.  }  1058.*] 

18.  Appeal  and  Ebbob  ({  1002*)— Review— 
Conflicting  Evidence. 

Where  the  evidence  is  substantially  con- 
flicting ui)on  all  material  pcrints,  it  will  not  be 
reviewed  on  appeal. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Brror^  Cent.  Dig.  iS  3935-3837;    Dec.  Dig.  | 

Appeal  from  Superior  Coart,  San  Joaquin 
Connty;    O.  W.  Norton,  Judge. 

Action  by  B.  W.  Van  Valkeiibnrg;h  against 
D.  A.  Oldham  and  Cynthia  A.  Blackburn. 
]9^ni  a  judgment  foreclosing  a  mortgage  up- 
on certain  real  estate  belonging  to  Cynthia  A. 
Bladcbnm,  she  appeals.    Affirmed. 

A.  H.  Carpenter,  for  appellant.  Webster  & 
Webster,  for  req;>ondent 

BTTHNBTIT,  J.  The  appeal  Is  from  a  judg- 
ment foreclosing  a  mortgage  upon  certain  real 
estate  belonging  to  appellant  The  nature 
of  tile  defense  is  shown  by  the  following  aver- 
ment of  the  answer:  "Tbat  neither  the  note 
nor  tbe  mortgage  set  forth  and  described  in 
the  platntUTs  said  complaint  herein  were  exe- 
cuted by  her  willingly,  freely,  or  voluntarily, 
and  tbe  same  are  not  and  never  were  ber  ob- 
ligations; and  her  signature  to  each  of  said 
documents,  If  either  or  both  were  signed  by 
ber,  was  obtained  by  fraud,  menace,  and  un- 
due Influence  In  tilie  following  manner  and 
way."  Then  follows  a  description  In  detail 
ot  the  transaction  relating  to  the  execution 
of  said  note  and  mortgage  in  which  are  set 
forth  sufficient  facts,  U  established  by  the 
evidence,  to  defeat  the  action.  Indeed,  ai>- 
pellanf  s  story,  as  told  upon  the  witness  stand, 
la  a  pathetic  recital  of  the  subjugation  of  her 
will  and  the  coercion  of  her  understanding  by 
the  Importunity,  pertinacity,  and  misstate- 
ments of  tbe  stronger  personalities  Interested 


In  obtaining  the  security,  but  the  case  pre- 
sents a  very  different  aspect  when  viewed  in 
the  llgbt  of  tile  testimony  of  other  witnesses. 
It  is  true  that  extreme  anxiety  was  manifest- 
ed by  plalntltC  and  considerable  explanation 
and  persuasion  wexe  necessary  to  Induce  ap- 
pellant to  execute  said  note  and  mortgage,  but 
In  contemplatl<»i  of  the  rule  as  to  conflicting 
testimony  and  of  the  discretion  as  to  tbe 
weight  of  evidence  granted  by  the  law  to  the 
trial  court.  It  cannot  be  said  that  there  was 
anything  In  tbe  conduct  of  plalntUI  which  Is 
opposed  to  good  morals,  legitimate  business 
methods,  or  any  mandate  of  the  statute. 
This,  we  think,  will  appear  as  we  proceed  to 
notice  spedflcally  the  various  oontentionB  of 
appellant 

1.  There  can  be  no  controversy  as  to  the 
principles  of  law  announced  by  appellant  that 
If  the  consent  of  Mrs.  Blackburn  was  not 
freely  or  voluntarily  given,  the  note  and 
mortgage  were  void,  even  though  signed  by 
her.  Civ.  Code,  S  1565;  Loalza  v.  Superior 
Court,  85  Cal.  80,  24  Pac.  707,  9  L.  B.  A.  376, 
20  Am.  St  Bep.  197.  And,  If  executed,  fraud, 
menace,  duress,  or  undue  Influence  would  ren- 
der them  void.  Civ.  Code,  |  1567 ;  Morrill  v. 
Nightingale,  93  Cal.  455,  28  Pac.  1068,  27  Am. 
St  Rep.  207.  And  consent  Is  deemed  to  have 
been  obtained  througb  one  of  these  causes 
when  It  would  not  have  been  given  bad  such 
cause  not  existed.  Olv.  Code,  i  1568 ;  Stock- 
ton, etc..  Works  t.  Insurance  Co.,  98  Cal.  558, 
33  Pac.  633. 

But  the  history  of  the  transaction,  as 
gathered  from  the  testimony  of  plalntUTs 
witnesses,  shows  these  facts:  On  May  29, 
1906,  appellant  guaranteed  any  Indebtedness 
to  accrue  after  that  date  from  a  certain  Arm 
of  Price  &  Oldbam  to  the  California  Electrlctd 
Works,  a  corporation  (plalntUTs  assignor),  to 
the  extent  of  one  thousand  dollars.  By  rea- 
son of  this  guaranty,  the  said  corporation  fur- 
nished said  firm  with  merchandise  to  the  ex- 
tent of  $915.  In  settlement  of  this  sum  tbe 
defendants  Oldham  and  Blackburn  (the  lat- 
ter as  surety)  gave  their  promissory  note  se- 
cured by  said  mortgage  of  appellant's  vr<yp- 
erty.  The  one  thousand  dollar  guaranty  was 
then  canceled  and  given  to  the  defendant 
Blackburn. 

As  to  the  Immediate  droumstancea  attend- 
ing the  execution  of  the  note  and  mortgage, 
tbe  witness  Percy  Webster  testified:  "The 
plaintiff  told  Mrs.  Blackburn  that  he  intend- 
ed to  do  what  was  right;  he  didn't  want  any- 
thing that  did  not  belong  to  blm,  but  his  com- 
pany could  not  afford  to  lose  the  money ;  tiiey 
lo<Aed  to  him  as  tbe  man  who  had  let  the 
account  be  carried,  and  he  wanted  to  see  them 
whole  In  the  matter,  he  didn't  like  to  make- 
a  woman  pay  It,  particularly  If  she  didn't 
have  mndi  money,  but  as  long  as  tbe  guar- 
anty was  signed  by  ber  and  Price  &  Oldham 
were  not  good  for  it,  be  would  have  to  look  to- 
her.    As  I  remember  It  Mra  Blackburn  then 
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said  that  ahe  did  not  tblnk  she  wanted  to  pay 
it;    8be  would  want  to  see  somebody;    and 
Mr.  Van  Valkenbnrgh  said  tbat  she  could  see 
somebody  If  she  wanted  to,  but  be  would  not 
do  anything  but  what  was  right ;  all  he  want- 
ed was  his  money  and  no  more ;  and  she  said 
that  she  didn't  have  any  money  with  which 
to  pay,  but  she  bad  this  proper^,  and  it  was 
suggested  to  her  that  she  could  give  a  mort- 
gage on  her  property  for  the  payment  of  It 
Mrs.  Blackbnm  asked  how  that  would  be 
done,  and  then  they  had  some  lengtby  con- 
versation as  I  remember  It  about  what  to 
make  the  terms  of  the  note;  they  talked  It 
over  with  Mr.  Oldham,  and  he  was  told  that 
he  really  ought  to  pay  it;    he  said  he  felt 
that  too,  he  didn't  want  to  make  her  pay  It ; 
he  didn't  have  any  property,  but  he  had  an 
interest  In  the  Commercial  Credit  Company, 
and  he  would  be  willing  to  turn  over  the  net 
profits  of  that  company  to  the  payment  of 
this;    and  Mr.   Van   Yalkenburgh    I   believe 
made  the  assertion  that  tbat  was  not  very 
good  security,  but  Mrs.  Blackburn's  property 
would  be,  and  Mr.  J.  B.  Webster  suggested 
that  Oldham  give  an  agreement  that  he  would 
make  the  payments,  and  they  figured  It  out, 
and  he  figured  that  the  net  proceeds  as  be 
made  it  would  be  about  $25  a  'month;    be 
would  be-  willing  to  apply  those  In  payment  of 
the  note,  and  then  they  had  some  talk  about 
what  interest  was  to  he  paid,  and  Mr.  Van 
Yalkenburgh  said  he  would  not  make  that 
heavy,  make  it  as  light  as. possible,  and  called 
it  5  per  cent,  and  that  was  agreed  upon,  and 
Mrs.  Blackburn  was  asked  if  that  would  be 
satisfactory   to  her,   and  she  said,   'Yes.'" 
The  mortgage  was  then  prepared,  but  a  mis- 
take was  made  in  the  description.    The  mis- 
take was  corrected,  after  the  mortgage  had 
been  read  to  Mrs.  Blackburn  and  signed  by 
her.    After  the  correction  the  instrument  was 
again  read  to  her,  and  "I  asked  her  If  that 
was  her  signature  to  It;  she  said,  'Tee';  I 
said,  'Tou  then  acknowledge  this  mortgage 
with  the  change 7*    She  said  she  did;    then 
I  made  the  acknowledgment;  I  initialed  the 
change  on  the  mortgage ;  the  note  and  mort- 
gage were  signed  at  that  time  by  Mrs.  Black- 
bum,  and  then  this  agreement — there  was  an 
agreement   made  between   Mr.   Oldham  and 
Mrs.  Blackburn ;   I  wrote  it  myself ;   that  he 
would  hold  her  harmless  from  the  payment  of 
this  account ;  the  agreement  also  assigned  to 
her  the  net  proceeds  of  the  Commercial  Credit 
Company.    After  this  note  and  mortgage  was 
signed  and  executed,  Mrs.  Blackburn  made 
the  remark  to  Mr.  Oldham,  'Now,  you  don't 
want  to  let  me  pay  this,  you  want  to  see  you 
keep  np  the  payments.'    Oldham  said  he  cer- 
tainly would,  he  would  apply  the  $25  and 
maybe  more,  if  the  business  was  good,  so  as 
to  wipe  It  out  as  quickly  as  possible.     Mrs. 
Blackburn  said,  'I  hope  so,  because  I  hate  to 
have  the  neighbors  know  I  have  a  plaster  on 
my  house.'    Before  the  execution  of  the  three 
papers  by  Mrs.  Blackburn,   the  paper  (the 
guaranty)  was  explained  to  ber,  Its  contents 


were  explained  to  her,  and  after  the  execu- 
tion of  the  three  papers,  and  Just  before  she 
was  leaving,  she  said  she  ought  to  have  it, 
and  Mr.  Van  Yalkenburgh  said  he  ought  to 
have  It  to  show  his  position  In  the  matter, 
why  he  was  taking  the  note  and  mortgage; 
you  said  to  "him  she  was  entitled  to  It  oti  giv- 
ing the  note  and  mortgage  and  she  was  given 
the  original."  It  is  true  the  witness  stated 
that  appellant  was  agitated  and  in  tears  a 
part  of  the  time,  but  it  seemed  due  to  her  con- 
viction that  she  had  been  robbed  by  one  Price 
who  was  formerly  a  member  of  the  firm  of 
Price  &  Oldham.  The  only  conclusion  to  be 
drawn  from  the  testimony  of  this  witness,  as 
we  are  required  to  regard  it,  is  that  no  mis- 
representation was  made,  no  undue  infiuence 
exerted  nor  fraud  practiced  in  the  transac- 
tion, but  that  the  execution  of  said  note  and 
mortgage  was  the  voluntary  act  of  said  api)el- 
lant  The  same  may  be  asserted  of  the  testi- 
mony of  plaintiff,  although  some  Isolated  sen- 
tences give  color  to  appellant's  contention 
tbat  advantage  was  taken  of  ber  necessities. 
Persuasion  is  not  coercion;  insistence  upon 
one's  legal  rights  Is  not  undue  Influence ;  and 
pertinacious  zeal  to  secure  the  payment  of 
a  just  debt  Is  not  fraudulent. 

2.  It  is  claimed  that  another  fraud  was 
perpetrated  by  the  insertion  In  the  note  and 
mortgage  of  $124.99,  an  Indebtedness  of  Price 
&  Perkins,  which,  it  is  asserted,  was  not  in- 
cluded in  the  guaranty.  Reliance  is  had  up- 
on the  testimony  of  plaintiff  that  everything 
that  was  billed  prior  to  June  9th  was  ship- 
ped to  Price  &  Perkins,  which  amounted  to 
$124.99,  and  the  amount  shipped  to  Price  & 
Oldham  was  $891.03.  AppeUant's  obliga- 
tion was  expressed  as  follows:  "In  consider- 
ation of  one  dollar  paid  to  me  by  the  Cali- 
fornia Electrical  Works  and  the  extension 
by  such  company  of  credit  on  account  from 
time  to  time  to  Price  &  Oldham  which  I 
hereby  request,  I  guarantee  the  payment  of 
all  balances  on  account  and  all  notes  given 
by  them  for  or  on  account  of  such  balances 
up  to  the  sum  of  one  thousand  dollars  as 
the  same  shall  become  due  and  payable  by 
them  to  such  company.  •  •  •  All  bills 
shall  become  due  the  15th  of  the  month  fol- 
lowing their  dates."  The  efCect  of  appel- 
lant's contention  would  be  to  reduce  the 
amount  of  the  principal  of  the  note  and 
mortgage  to  the  extent  of  said  $124.99,  but 
we  are  required  to  reject  this  view  since 
plaintiff  testified  that  "During  the  latter 
part  of  May,  Price  came  to  my  ofilce  and 
asked  to  open  an  account  with  them,  which 
I  told  him  we  could  not  do  unless  he  could 
give  as  a  guaranty.  He  asked  me  to  open 
the  account  In  the  name  of  Price  &  Perkins, 
and  sent  a  guaranty  some  few  days  later 
in  the  name  of  Price  &  Oldham.  In  the 
meantime  before  he  had  sent  us  a  guaranty 
be  had  sent  us  a  number  of  orders  covering 
material  which  he  asked  us  to  ship,  and  these 
orders  were  headed  Price  &  Perkins.  He 
asked  us  to  ship  tbem,  but  we  held  them 
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awaiting  this  gruaranty.  Wben  the  guaran- 
ty came  we  shipped  a  certain  part  of  those 
orders,  and  our  billing  department  and  ship- 
ping department  headed  our  shipping  tags 
'Price  &  Perlclna.'  The  stilpmenta  were  made 
to  Price  &  Perliins  and  were  tal^en  out  by 
Price  &  Oldham,  Price  &  Perldns  having 
gone  out  of  business  in  the  meantime,  and 
Price  &  Oldham  succeeding  them.  All  of 
the  material,  however,  that  Is  charged  In  ei- 
ther one  of  those  accounts  was  received  by 
Price  &  Oldham,  and  none  of  the  material 
by  Price  &  Perltins,  because  we  have  never 
made  a  shipment  upon  open  account  to  Price 
&  Perkins."  Turning  to  tbe  Price  &  Perkins 
account,  we  find  tbat  every  Item  on  the  debit 
side,  which  was  charged  against  appellant, 
became  due  after  May  29th,  the  date  of  the 
execution  of  said  guaranty.  There  Is  evi- 
dence, also,  that  the  whole  matter  was  ex- 
plained to  appellant  before  she  executed  said 
note  and  mortgage.  There  seems,  therefore, 
no  question  as  to  the  consideration  for  tbe 
said  note  and  mortgage. 

S.  There  is  apparently  no  merit  in  the  con- 
tention that  the  gxiaranty  was  fraudulently 
dated.  It  Is  based  upon  tbe  testimony  of  one 
R.  B.  Green  who  declared  tbat  be  was  In 
Stockton  when  the  guaranty  was  executed 
and  was  in  Ashland  or  Grant's  Pass,  Ore- 
gon, on  May  20tb,  the  date  tbe  instrument 
bears,  and  did  not  return  till  June  4tb,  but 
lie  further  testified:  "I  didn't  witness  the 
document,  but  I  heard  it  spoken  of,  and  it 
was  anywhere  from  the  9th  or  10th  up  to 
the  15th'  of  June,  1906."  His  testimony  in 
reference  to  the  date  of  the  execution  of  said 
instrument  wa«  very  properly  stricken  out 
as  hearsay.  It  is  undoubtedly  true  that  tbe 
guarantor's  liability  is  limited  to  the  terms 
of  the  agreement  (Glassell  v.  Coleman,  94 
Cal.  2e0,  29  Pac  506),  and  sureties  are  enti- 
tled to  stand  on  the  precise  terms  of  the 
bond  and  are  not  bound  beyond  Its  strict 
letter' (Cadenasso  y.  Antonelle,  127  Oal.  S82, 
69  Pac.  765);  but  these  requirements  are 
met  by  the  testimony  of  the  -witnesses  for 
the  plaintiff  and  tbe.  said  amount  of  $915  is 
tbereby  brought  within  tbe  oi)eratlon  of  said 
guaranty. 

4.  Another  point  made  Is  that  tbe  mort- 
gage is  void  for  want  of  delivery.  Appel- 
lant asserts  that  "Mrs.  Blackburn  testified 
tbat  she  had  no  recollection  of  signing  the 
note  and  mortgage  on  her  home,  and  she  as- 
serted positively  under  oath  that  she  never 
delivered  either  of  those  two  alleged  docn- 
mentB  to  the  plaintiff  or  to  any  other  per- 
son for  him,  and  her  evidence  is  ludisput- 
ed."  Afl  to  this  it  may  be  said  that  the  court 
was  entirely  Justified  in  concluding  from  all 
the  testimony  of  appellant  that  she  was  mis- 
taken in  the  foregoing  declaration.  Besides, 
wliile  no  witness  stated  that  the  note  and 
mortgage  were  "delivered,"  it  Is  impossible 
to  give  full  credit  to  the  testimony  of  plain- 
tifTs  witnesses  without  reaching  the  conclu- 
sion that  everything  was  done  which  is  nec- 


essary to  make  said  instruments  effective. 
There  Is,  moreover,  the  positive  assertion  of 
the  said  witness  Webster  that  "this  note  and 
mortgage  was  signed  and  executed."  The 
term  "executed,"  as  applied  to  such  instru- 
ments, has  a  well-defined  meaning,  and  in- 
cludes delivery.  Code  Civ.  Proc.  {  1933; 
Clark  V.  Child,  68  Cal.  87,  4  Pac.  1058;  Nich- 
olson V.  Combs,  90  Ind.  615,  46  Am.  Kep.  229. 
Again,  the  same  witness  testified  that  he  told 
appellant  of  having  had  tbe  mortgage  re- 
corded, and  the  instruments  were  actually  In 
possession  of  plaintiff  at  the  time  of  the  tri- 
al, and  were  Introduced  In  evidence  by  him. 
The  presumption  that  they  came  into  Us 
possession  lawfully  would  be  sufficient  to 
support  a  finding  of  delivery. 

5.  Appellant  complains  because  the  court 
denied  her  request  for  a  Jury  trial.  A  suffi- 
cient answer  is  found  in  the  decision  of  the 
Supreme  Court  in  Downing  v.  Le  Du,  82  Gal. 
473,  23  Pac.  202,  wherein  is  quoted  with  ap- 
proval tbe  following  from  CarroU  v.  Deimel, 
96  N.  Y.  264:  "This  is  an  action  for  the  fore- 
closure of  two  mortgages  on  real  estate,  and 
was  triable  by  the  court  The  defendant 
was  not  entitled  as  matter  of  right  to  a  trial 
by  Jury.  Although  a  sale  of  the  mortgaged 
premises  might  result  in  a  deficiency  for 
which  a  money  Judgment  could  be  docketed 
against  tbe  defendant  liable  for  such  defi- 
ciency, such  a  Judgment  was  not  the  sole  ob- 
ject of  the  action,  but  was  an  Incident  of  tbe 
equitable  relief  sought  It  might  not  even 
become  necessary,  as  the  mortgaged  prem- 
ises might  bring  a  sufficient  sum  to  pay  tbe 
mortgaged  debt  and  the  circumstance,  that 
in  the  contingency  of  the  premises  proving 
insufficient  a  judgment  for  tbe  deficiency 
might  result  did  not  entitle  the  defendant 
to  a  Jury  trial." 

6.  Certain  rulings  of  the  court  during  the 
trial  of  the  action  are  assailed  as  preijudlclal- 
ly  erroneous.  Some  of  them  are  so  manifest- 
ly correct  that  we  deem  it  unnecessary  to 
notice  them  specifically. 

A  copy  of  the  said  guaranty  was  received 
In  evidence.  Assuming  that  the  circum- 
stance la  important  there  was  a  sufficient 
foundation  laid  for  Its  Introduction,  as  ap- 
pears from  the  testimony  of  the  said  Web- 
ster and  of  appellant  The  former  said  that 
Mrs.  Blackburn  declared  she  ought  to  hare 
tbe  paper,  and  the  plaintiff  desired  to  re- 
tain It  to  show  his  position  In  the  matter, 
and  "so  a  copy  was  made  and  he  indorsed 
on  the  original — made  a  certain  indorsement 
on  the  original  and  a  copy  of  it  was  also 
made,  and  she  was  then  given  the  original ; 
1  have  an  exact  copy  of  it"  Mrs.  Black- 
bum  testified:  "If  it  was  ever  given  to  me, 
I  lost  it."  She  added  that  she  never  had  it 
Be  that  as  it  may,  the  showing  was  sufficient 
to  Justify  the  conclusion  that  the  original 
was  either  lost  or  destroyed  and  therefore 
the  copy  was  admissible.  Section  1865,  Code 
Civ.  Proc. 
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The  court  austained  an  abjection  to  the 
following  question  asked  ol  the  witness  Web- 
ster: "And  you  expected  to  get  a  pretty  good 
fee,  did  you  not.  If  you  could  make  this  col- 
lection against  Price  &  Oldham?"  The  ob- 
jection probably  should  have  been  overruled, 
as  It  Is  proper  to  show  motive  and  interest 
on  cross-examination.  Section  l&il,  Code 
ClT.  Proc;  People  v.  Thomson,  92  Cal.  508, 
28  Pac.  689.  But  the  ruling  was  entirely 
without  prejudice,  as  the  witness  had  al- 
ready testified  that  the  matter  had  been 
placed  in  the  bands  of  himself  and  father 
for  collection,  and  the  court  had  the  right 
to  assume  that  they  were  to  be  compensat- 
ed for  their  services.  Besides,  they  were  at- 
torneys of  record  for  the  plaintiff,  and  they 
had  asked  in  the  complaint  for  an  attorney's 
fee  of  $100.  Appellant  had  the  benefit, 
therefore,  of  whatever  unfavorable  inference 
might  be  drawn  from  the  fact  that  the  wit- 
ness was  interested  in  the  result  of  the  trlaL 
The  plaintifT,  in  giving  his  account  of  the 
transaction  with  appellant,  was  proceeding 
to  state  that  be  said  to  ber,  "and  that  it 
was  not  the  practice  of  my  company."  It 
was  objected  to  on  the  ground  that  it  was 
"Incompetent,  irrelevant,  immaterial,  hear- 
say, and  self-serving."  The  objection  was 
overruled,  but  whether  correctly  or  not  is 
Immaterial,  as  the  witness  proceeded  no  fur- 
ther with  the  "pracUce." 

The  ruling  of  the  court  was  barmlesa  on 
the  question  asked  of  plaintiff:  "Do  you  re- 
member when  you  first  shipped  electrical 
goods  bere  to  Stockton  to  Price  or  to  any 
firm  of  which  he  was  a  member?"  as  it  was 
subsequently  answered.  The  same  may  be 
said  of  some  other  assignments  of  error. 

As  to  certain  questions  asked  of  appellant 
after  she  was  recalled  and  to  which  an  ob- 
jection was  sustained,  it  may  be  said  that, 
as  far  as  material,  they  had  all  been  previ- 
ously answered  by  her. 

In  conclusion,  the  observation  may  be  In- 
dulged that  appellant  makes  the  very  com- 
mon mistake  of  emphasizing  the  testimony 
favorable  to  her  theory  and  assuming  tliat 
this  court  will  hold  that  it  must  be  believed 
In  opposition  to  the  testimony  sustaining  the 
contention  of  respondent  It  is  needless  to 
say  that  bowever  much  we  may  deplore  the 
misfortunes  of  appellant,  as  the  evidence  is 
substantially  conflicting  upon  all  material 
points,  we  cannot  enter  upon  an  Inquiry  as 
to  tbe  relative  weight  of  the  evidence  and 
tiie  credibility  of  the  witnesses. 

The  Judgment  is  afiSrmed. 


(U  C>I.  A.  «37) 
SAUIi  V.  SAUL    (Civ.  746.) 
(Court  of  Api>eal,  Second  District,  California. 

Feb.  10,  1910.) 
DivoBcs   (i    287*)— Fbivoix>us   Affeai/— Ar> 

nKUANCE. 

In  an  action  for  divorce,  which  was  denied, 
the  court  found,  as  was  admitted,  that  certain 
land  was  community  property ;  but  in  the  judg- 
ment no  order  was  made  with  reference  thereto, 
and  an  order  was  made  under  Civ.  Code,  { 
136,  for  tbe  support  ot  defendant  and  minor 
children  awarded  to  her.  H«Id,  that  her  appeal 
from  tbe  judgment,  which  was  criticised  only 
as  parportinK  to  declare  the  status  of  tbe  prop- 
erty rights  or  the  parties,  was  frivolons,  and  the 
judgment  would  be  affirmed,  as  there  was  noth- 
ing in  it  fixing  such  status,  as'  to  which  there 
was  no  issue. 

[E2d.  Note.— For  other  cases,  see  Divorce,  Dec. 
•Dig.  i  287.»] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Frederick  W.  Houser,  Judge. 

Action  by  John  B.  Saul  against  £2mma 
SauL  There  was  a  Judgment  in  favor  of 
defendant,  and  she  appeals.    Affirmed. 

Ciharles  Lrfuits,  for  appellant  Walter  J. 
Horgan,  Frank  W.  Allemder,  B.  O.  Kuster, 
for  respondent 

ALIiEN,  P.  3.  This  was  an  action  for  di- 
vorce, which  was  denied.  PlalntifC  in  his 
complaint  and  defendant  In  her  answer  ad- 
mit that  a  certain  tract  of  land  was  property 
of  the  community  and  was  all  the  property 
owned  by  them  or  either  of  them.  The 
court  in  its  findings  of  fact  found  that,  which 
was  admitted,  namely,  that  the  property  was 
community  property,  but  in  the  Judgmoit  no 
order  is  made  with  reference  thereto.  The 
custody  of  some  of  the  children  was  given 
to  plaintiff  and  others  to  defendant  and 
under  sectloa  136  of  the  Civil  Code  an  order 
was  made  requiring  plaintlfl  to  pay  to  de- 
fendant for  the  sumwrt  of  herself  and  the 
minor  children  awarded  t6  ber  the  sum  of 
$12  per  week,  lawful  money  ot  tbe  United 
States,  each  and  every  week  until  the  fur- 
ther order  of  the  court,  and  that  plalntUC 
pay  the  coets  of  the  action. 

This  appeal  is  from  the  Judgment;  tbe 
only  criticism  thereof  t>eing  that  such  Judg- 
ment purports  to  declare  or  establish  tbe 
status  of  the  property  rights  of  the  parties. 
Tbe  appeal  seems  to  us  to  be  frivolous. 
There  is  nothing  In  the  Judgment  appealed 
from  fixing  the  status  of  property  rights, 
nor  was  there  an  Issue  in  relation  thereto. 
The  only  thing  tbe  court  did  was  to  exercise 
tbe  power  conferred  by  sectixw  136  ot  the 
Civil  Code,  ot  which  no  complaint  Is  made. 

The  Judgment  Is  afilrmed. 


We  concur:    OHIPMAN,  P.  J.,  HABT,  J.       We  concur:    SHAW,  J.;  TAGOABT,  J. 
•Par  othar  caaes  ■••  lun*  topte  and  stotlon  NUMBBR  in  Deo.  *  Am.  Digs.  VKfl  to  data,  *  S«portw  ladsza 
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02  Cal.  A.  Kl) 

OOFPIN  T.  BaNQSBURT,  Snrreyar  General. 
(av.  885.) 

(Oourt   of  Appeal,   TWrd   Dtatrict,   California. 
Febw  8,  19ia     Rehearing  Denied  by  Su- 
preme Court  April  7,  1910.) 
Taxation  (§  879*)— Sai*  to  Static- Dbxin- 
QuiNT  Taxes— PA-mEKT  oir  Taxis— Subse- 
quent PUBCHABEB. 

Under  Pol.  Code,  |  8788,  providing  that 
the  Surveyor  General  shall  not  jwrmlt  an  entry 
or  sale  of  state  lands  deeded  to  the  state  for 
nonpayment  of  taxes  except  upon  payment  of 
the  delinquent  taxes  and  costs  by  the  person 
proposing  to  make  the  entry  or  purchase,  vhere 
pioi>erty  has  been  sold  to  tiie  state  and  the 
taxes  are  paid  by  an  applicant  whose  applica- 
tion is  subsequently  canceled,  no  further  pay- 
ment is  required  of  future  applicants,  since  the 
law  contemplates  only  one  payment  of  the  tai- 
es  and  penalties  as  a  condition  precedent  to  the 
filing  of  an  application  for  the  purchase  of  the 
land  and  the  payment  of  the  purchase  price. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  879.*] 

Appeal  from  flnperior  Court,  Sacramento 
County;   C.  N.  Post,  Judge. 

Proceedings  for  a  writ  of  mandate  by 
Franky  R.  Coffin  against  W.  S.  Kingsbury, 
Surveyor  General.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Pardee  &  Pardee  and  Wahrhaftlg  &  Shinn, 
for  appellant  U.  S.  Webb,  Atty.  Gen.,  and 
M.  O.  Glenn,  Aast  Atty.  Gen.,  for  respond- 
ent 

BURNBTT,  J.  A  proceeding  was  brought 
In  the  superior  court  for  a  writ  of  mandate 
to  compel  the  respondent  to  flle  an  applica- 
tion presented  by  appellant  for  the  purchase 
of  certain  school  lands.  It  appears,  as  stat- 
ed by  respondent,  that  In  the  year  1889  a 
similar  application  was  made  by  one  Billing- 
ton,  who  paid  20  per  cent  of  the  purchase 
price  and  received  a  certificate  of  purchase. 
He  assigned  his  certificate  to  George  R.  Fletch- 
er. The  latter  permitted  the  taxes  to  be- 
come delinquent,  and  his  interest  was  sold 
through  a  tax  sale.  Thereafter  a  deed  was 
made  to  the  state,  and,  pursuant  to  the  pro- 
Ylsions  of  section  8785  of  the  Political  Code, 
the  deed  was  forwarded  to  the  Surveyor 
General.  According  to  said  section,  the  lands 
thereupon  again  became  subject  to  entry  and 
sale,  subject  to  the  provisions  of  section  3788 
of  said  Political  Code.  On  June  8,  1908,  Wil- 
liam R.  Mawer  applied  tar  the  same  lands, 
and,  under  the  provisions  of  said  section 
3788,  he  paid  Into  the  treasury  a  sum  equal 
to  the  delinquent  taxes,  etc.,  which  existed 
at  the  time  of  the  sale  to  the  state.  The  ap- 
plication of  Mawer  was  subsequently  can- 
celed by  the  Surveyor  General  for  the  rea- 
son that  Mawer  failed  to  furnish  the  neces- 
sary proof  as  to  the  character  of  the  land. 
Afterward,  one  M.  P.  Barnes  presented  his 
application  for  the  said  lands,  and  the  Sur- 
veyor General  required  him  to  pay  only  the 
purchase  price,  for  the  reason  that  in  the 


opinion  of  ttie  Surveyor  General  the  taxes 
and  penalties  had  been  fully  satlsfled  and 
paid  on  the  application  of  said  Mawer  and 
nothing  remained  due  for  the  same  at  the 
time  the  said  Barnes  made  his  application. 
Acting  upon  this  theory,  respondent  declined 
to  file  the  subsequent  application  of  appel- 
lant of  the  date  of  April  2,  1909. 

It  Is  the  contention  of  appellant  that  the 
Legislature,  in  said  section  8788,  "prescribes 
the  manner  in  which  and  the  terms  upon 
which  state  lands  of  a  certain  class,,  to  wit, 
lands  which  have  been  entered,  but  upon 
which  the  fall  piurchase  price  has  not  been 
paid,  and  which  have  been  sold  and  deeded 
to  the  state  for  nonpayment  of  taxes,  shall 
be  sold  aijd  disposed  of.  And,  by  the  terms 
of  the  section,  we  find  that  the  Surr^or 
General  shall  not  permit  an  entry,  or  make 
a  sale  of  any  lands  thus  deeded  to  the  state, 
except  upon  the  previous  payment  into  the 
state  treasury,  as  other  moneys  are  required 
to  be  paid  therein,  in  addition  to  the  price  of 
said  lands  as  compared  with  the  prices  fixed 
for  other  lands  of  like  character,  by  the  per- 
son or  persons  proposing  to  make  the  entry 
or  purchase,  of  a  sum  equal  to  the  delinquent 
taxes,  penalties,  costs,  and  accruing  costs,  by 
virtue  whereof  the  state  became  a  purchaser 
of  the  lands  thus  sought  to  be  entered  or 
purchased,  and  also  all  delinquent  taxes,  pen- 
alties and  costs  which  may  have  accrued  up- 
on such  lands  from  and  subsequent  to  the 
date  of  .the  sale  to  the  state,  in  pursuance 
whereof  the  state  received  a  deed  therefor.' 
It  appears  clearly  from  these  provisions  that 
the  Legislature  intended  to  fix,  and  did  fix, 
a  different  price  on  this  class  of  lands,  as 
compared  with  the  price  fixed  for  other  lands 
of  like  character.  The  price  thus  fixed  is  the 
price  fixed  for  other  lands  of  like  character, 
plus  a  sum  equal  to  the  taxes,  penalties, 
costs,  and  accruing  costs  by  virtue  whereof 
the  state  became  a  purchaser  of  the  lands, 
etc  And  this  sum  equal  to  the  said  taxes, 
penalties,  and  costs  is  in  terms  required  to 
be  paid  'by  the  person  or  persons  proposing 
to  make  the  entry  or  purchase.'  " 

On  the  other  hand,  to  state  respondent's 
position,  we  quote  quite  fully  from  his  brief, 
as  follows:  "The  state  school  lands  are  of- 
fered  for  sale  at  the  rate  of  $1.25  per  acre. 
Section  3^1,  PoL  Code.  TiUe  8,  within 
which  the  last-named  section  Is  found,  deals 
with  property  of  the  state,  and  also  within 
this  title  are  contained  the  provisions  as  to 
the  sale  of  school  lands.  Section  3788  is  pri- 
marily a  section  concerning  revenue  and  the 
collection  thereof,  and  is  not  In  any  sense, 
except  in  a  secondary  way,  a  statute  grant- 
ing any  right  to  purchasers  of  state  land; 
and,  in  this  light,  the  section  should  be  con- 
sidered. The  last-mentioned  section  is  found 
in  title  9  of  the  PollUcal  Code,  covering  the 
subject  of  'revenue,'  and  the  chapter  within 
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n-tilch  section  3788  falls  is  one  dealing  with 
the  'collection  of  property  taxes.'  There  can 
be  no  doubt,  therefore,  that  the  main  object 
and  purpose  of  the  latter  section  is  to  enable 
the  state  to  collect  delinquent  taxes,  and  not 
for  the  purpose  of  fixing  the  price  of  school 
lands.  If  this  be  the  purpose  of  the  section, 
tt  follows  that,  when  the  object  contemplated 
thereby  has  been  accomplished,  the  provi- 
sions of  the  section  referring  to  the  delin- 
quent taxes  have  no  further  application. 
♦  •  •  We  submit  that  the  section,  consid- 
ered in  this  entirety,  is  free  from  ambiguity 
or  doubt  It  cannot  be  given  the  construc- 
tion contended  for  by  appellant,  when  so 
considered.  .  It  provides  that,  after  the  deed 
referred  to  in  section  3780  shall  be  filed  with 
the  Surveyor  General,-  the  lands  shall  again 
become  subject  to  entry  and  sale,  in  the 
same,  manner  and  subject  to  the  same  condi- 
tions, as  apply  to  other  state  lands  of  like 
character,  but  that  the  Surveyor  General 
shall  not  permit  an  entry  or  make  a  sale  of 
Buch  lands,  except  upon  the  previous  pay- 
ment Into  the  state  treasury  *  *  *  of  a 
sum  equal  to  the  delinquent  taxes,  penalties, 
and  costs  which  may  have  accrued  upon 
such  lands  prior  and  subsequent  to  the  date 
of  the  sale  to  the  state.  The  section  pro- 
ceeds: The  money  thus  paid  into  the  treas- 
ury shall  be  distributed  in  the  manner  pre- 
scribed in  section  three  thousand  eight  hun- 
dred and  sixteen;  provided  that  the  moneys 
received  for  twenty  per  cent  of  the  purchase 
money,  and  accruing  Interest  together  with 
the  principal  In  case  of  full  payment  on  the 
lands,  shall  be  distributed  by  the  Surv^or 
General,  in  the  manner  now  provided  by  law 
for  such  distribution.'  Turning  to  section 
3816,  it  wUl  be  found  that  that  section  pro- 
vides for  the  apportionment  of  taxes,  penal- 
ties, etc.,  on  redemption;  the  county,  of 
course,  receiving  its  proper  proportion  of 
such  amount  With  the  latter  section  Incor- 
porated within  section  3788,  the  argument 
that  appellant  advances  must  necessarily 
fall." 

In  other  words,  a  different  disposition  is 
made  of  the  redemption  money  and  the  pur- 
chase price  of  the  land,  and  they  are  thus 
clearly  treated  as  s^arate  and  distinct 

We  are  entirely  satisfied  that  when  the 
property  has  been  sold  to  the  state,  as  in  the 
case  at  bar,  the  law  contemplates  only  one 
payment  of  the  taxes  and  penalties,  etc.,  as 
a  condition  precedent  to  the  filing  of  an  ap- 
plication for  the  purchase  of  said  land  and 
the  payment  of  the  purchase  price.  When 
Mawer  paid  into  the  treasury  the  sum  pre- 
scribed, the  state  was  entirely  reimbursed, 
and  the  land  was  in  exactly  the  same  condi- 
tion as  though  no  application  had  ever  been 
made  for  its  purchase.  It  was,  in  other 
words,  subject  to  application  as  provided  in 
said  section  3494  of  the  Political  Code.     It 


Is  not  contended  that  Mawer  could  recover 
the  money  thus  paid,  and  it  is  equally  unten- 
able that  the  status  of  the  land  is  not  entire- 
ly restored  by  the  said  payment  of  the  "back 
taxes." 

It  is  true  that  said  section  8788  provides 
that  the  Surveyor  General  shall  not  permit 
an  entry  or  make  a  sale  of  any  lands  thus 
deeded  to  the  state  except  upon  the  said  pay- 
ment of  the  delinquent  taxes,  etc.,  "by  the 
person  or  persons  proposing  to  make  the  en- 
try or  purchase";  but  it  is  clear  that  the 
statute  has  in  view  the  situation  after  a  sale 
of  the  land  to  the  state.  Thus,  before  the 
purchase  price  can  be  accepted,  the  payment 
of  the  penalties  must  be  made  by  the  person 
or  persons  proposing  to  make  the  entry  or 
purchase.  There  Is  nothing  in  the  context 
requiring  that  this  payment  of  the  penalties 
shall  be  repeated. 

We  may  add  that  a  perusal  of  the  various 
sections  of  the  Political  Code  in  reference  to 
the  collection  of  the  revenue  furnishes  addi- 
tional confirmation  of  the  legisIatlTe  Intent 
that  only  one  payment  of  the  taxes  assessed 
and  accruing  penalties  is  contemplated. 

We  see  no  reason  to  disturb  the  conclusion 
of  the  trial  court,  and  the  Judgment  is  af- 
firmed. 

We  concur:    CHIPMAN,  P.  J.;  HART,  J. 


(12  Cal.  A.  BfiO) 

WATSON  T.  ALTA  INV.  CO.  et  al.    (WEST- 
ERN rUBIi  CO.,  Intervener). 
(CTv.  701.) 

(Court   of  Appeal,   First   District   California. 
Feb.  8,  IdlO.    Rehearin?  Denied  by  Su- 
preme Court  April  7,  IftlO.) 

1.  COWTKACTS  (§  295»)— BUILDIRO  CONTEACTS 
—  SnBSTANTIAI,  PERFOBMANCE  —  DbSTBUC- 
TION  OP  BUTLDINO  —  BECOVERT  BY  CON- 
TBACTOB. 

Where  a  building  contract  provided  that, 
if  before  completion  the  work  should  be  whol- 
ly destroyed  by  fire  or  earthquake,  the  owner 
should  sustain  the  loss  to  the  extent  of  the  in- 
stallments paid  or  due,  and  the  contractor 
should  lose  the  installments  not  then  due,  the 
contractor,  on  destruction  of  the  building  be- 
fore completion,  could  not  recover  on  the  theory 
of  Butetantial  performance,  though  the  value 
of  the  work  remaining  to  be  done  was  only  $48 
and  the  contract  price  was  $13,000;  the  own- 
er not  having  received  the  benefit  of  the  work 
and  not  l>eing  able  to  recoup  damages  for  im- 
perfections or  omissions  therein, 

[Ed.   Note.— For   other  cases,   see   Contracts, 
Cent  Dig.  §{  1353,  1362;    Dec.  Dig.  S  295.»] 

2.  Mechanics'  Ltens  (J  231*)— Bxtinqdish- 

HKNT— DESTBTJCTION    OF    BUTLDINO. 

There  can  be  no  mechanic's  lien  on  vacant 
land,  where  the  uncompleted  building,  without 
fault  of  the  owner,  has  ceased  to  exist 

[Ed.   Note.— For  other  cases,  see  Mechanics' 
Ldena,  Cent  Dig,  f  413 ;    Dec.  Dig.  {  231.*] 

3.  CoNTBACTs  (J  303*)— Building  Contbaots 
— Destbuction  of  Buildino  Befobb  Com- 

■  PLETION. 

Where  a  building  contract  expressly  pro- 
vides bow  the  loss  shall  be  borne  in  case  the 
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baildinK  in  destroyed  by  fire  or  earthquake,  a 
CQvenant  that  the  building  must  continue  in 
existence,  and  tliat  a  dfstnictiou  thereof  before 
completion  shnll  excuse  further  performance  by 
the  contractor  nnfl  entitlo  him  to  recover  tor  the 
value  uf  the  worit  done,  will  not  be  implied. 

[E!d.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  %  1435;   Dec.  Dig.  |  303.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  George  H.  Buck, 
Judge. 

Action  by  Sage  Watson  against  the  Alta 
Investment  Company  and  others,  wherein  the 
Western  Fuel  Company  Intervened.  From 
the  judgment,  plaintiff  and  intervener  appeal. 
Affirmed. 

See,  also,  108  Pac.  60. 

Olney,  Prlngle  &  Mannon,  Jas.  Alva  Watt, 
and  Max  Thelen,  for  appellants.  A.  Q.  &  H. 
K.  Eells  and  W.  F.  Williamson,  for  respond- 
ents. 

KBRRIOAN,  J.  This  is  an  action  by  plain- 
tiff, as  assignee  of  Watson  Bros.,  for  the  fore- 
cloBure  of  a  mechanic's  lien  as  against  the 
Alta  Investment  Company,  and  for  the  re- 
covery of  money  due  on  an  express  contract 
as  against  James  Crlchton. 

The  Alta  Investment  Company  entered  into 
a  contract  with  James  Orichton,  by  tlte  terms 
of  which  Orichton  was  to  do  all  the  granite 
and  brick  work  on  a  building  being  erected 
by  said  company.  Shortly  thereafter  Oridi- 
ton  entered  into  a  contract  with  Watson 
Bros.,  a  copartnersbip,  according  to  the  terms 
of  which  they  were  to  carry  out  and  be  bound 
by  the  agreement  between  the  Alta  Invest- 
ment Company  and  Crichton,  except  that 
they  were  to  receive  a  bonus  of  |100  from 
Orichton.  Under  these  contracts  the  work 
was  to  be  paid  for  as  it  progressed  in  four 
equal  installments.  After  the  first  two  pay- 
ments had  been  made,  the  building,  through 
no  fault  of  any  of  the  parties  hereto,  was  en- 
tirely destroyed  by  the  calamity  of  April  18, 
1906,  which  visited  San  Francisco  and  vicini- 
ty. The  third  payment  was  to  be  made  on 
the  completion  of  the  building,  and  the  fourth 
was  to  be  made  86  days  thereafter.  If  the 
building  was  completed  prior  to  its  destruc- 
tion, these  two  payments  became  obligatory, 
and  judgment  ahould  have  gone  against  the 
defendants. 

The  contract  between  the  Alta  Investment 
Company  and  Crlchton  contained  the  fol- 
lowing provisions: 

"Fifth.  The  owner  agrees  to  pay  $13,000  at 
times  and  in  the  manner  following,  to  wit: 
•  •  ♦  Third  payment  three  thousand  two 
hundred  and  fifty  ($3,250)  dollars  when  all 
work  is  completed  and  accepted." 

"Fourth.  Payment,  $3,250  thirty-six  days 
after  all  work  is  completed  and  accepted  and 
notice  of  completion  is  filed  In  the  office  of 
the  county  recorder." 

"Provided  that  when  each  payment  or  in- 
stallment shall  become  due,  and  at  the  final 


completion  of  the  work,  certificates  In  writ- 
ing shall  be  obtained  from  said  architect  stat- 
inp;  tbnt  the  payment  or  installment  is  due  or 
work  completed,  as  the  case  may  be.    •    •    •  " 

''Twelfth.  In  case  said  work  herein  provid- 
ed for  should,  before  completion,  be  wholly 
destroyed  by  fire,  defective  soil,  earthquake 
or  other  act  of  God  which  the  contractor 
could  not  have  reasonably  have  foreseen  and 
provided  for,  then  the  loss  occasioned  there- 
by shall  be  sustained  by  the  owner  to  the 
extent  that  he  has  paid  installments  thereon, 
or  that  may  be  due  under  the  fifth  clause  of 
this  contract;  and  the  loss. occasioned  there- 
by and  to  be  sustained  by  the  contractor, 
shall  be  for  the  uncompleted  portion  of  said 
work  upon  which  he  may  be  engaged  at  the 
time  of  the  loss,  and  for  which  no  payment 
is  yet  due  under  said  fifth  clause  of  this  con- 
tract   •    •    ••• 

The  court  found:  "That  said  work  was  not 
completed,  nor  was  the  same  accepted.  •  •  • 
That  said  architect  refused  to  give  said  cer- 
tificate for  the  reason  that  said  work  was 
not  done  nor  completed  to  his  satisfaction 
nor  at  all."  Also  that  before  completion  of 
either  the  building  or  of  plaintifTs  work,  the 
building  was,  without  fault  of  defendant  or 
of  any  of  the  parties  to  the  action,  "wholly 
and  entirely  destroyed  by  fire"  in  the  calami- 
ty of  April,  1906,  and  that  at  no  time  there- 
after "was  there  said  or  any  building  or 
structure  upon  said  land." 

The  finding  of  the  court  that  the  contract 
was  uncompleted  is  based  on  evidence  whldi 
shows  that  the  value  of  the  work  remaining 
to  be  done  was  $48.  Plaintiff  contends  that 
when  this  amount  is  compared  with  the  con- 
tract price  of  the  granite  and  brick  work,  L 
e.,  $13,000,  the  conclusion  is  irresistible  that 
the  work  left  undone  is  of  a  trivial  nature, 
and  therefore  that  the  finding  that  the  con- 
tract was  not  completed  is  unsupported  by 
the  evldeiu».  To  sustain  this  position  he 
cites  us  to  a  number  of  mechanic's  lien  cases 
which  hold  that  when  the  work  has  been  sub- 
stantially performed  the  contractor  may  re- 
cover against  the  owner,  notwithstanding  that 
there  may  be  some  trivial  imperfection  in  the 
work.  The  theory  of  those  cases  seems  to 
be  that  the  owner  receives  the  benefit  of  the 
work  of  the  contractor,  and  can  be  protected 
by  an  allowance  of  damages  for  trivial  omis- 
sions or  imperfections.  But  In  this  case  the 
owner  has  not  received  or  accepted  the  bene- 
fit of  the  work,  and  he  cannot  recoup  dam- 
ages for  the  imperfections  In  it,  for  which 
reasons  the  doctrine  of  those  cases  is  inap- 
plicable. Moreover,  the  parties  to  the  con- 
tract. In  paragraph  fifth  thereof,  stated  what 
they  meant  by  the  word  "completion,"  and 
In  the  twelfth  paragraph  they  expressly  stip- 
ulated preclsdy  as  to  where  the  loss  should 
fall  in  the  event  of  the  destruction  of  the 
building  by  fire  or  earthquake. 

Recently,  In  passing  upon  this  exact  ques- 
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tion.  In  the  case  of  Seebach  v.  Kubn,  9  CaL 
App.  485,  99  Pac.  723,  this  court  said:  "Un- 
doubtedly the  rule  Is  well  established  that  in 
ordinary  cases  the  contractor  in  a  building 
contract  may  recover  against  the  owner,  not- 
withstanding that  he  has  not  strictly  com- 
plied with  his  contract  because  of  minor  de- 
fects and  imperfections,  and  eren  omissions, 
not  willful  or  fraudulent  This  rule  is  some- 
times spoken  of  as  the  modem  equitable  doc- 
trine of  substantial  performance.  It  rests 
for  Its  Justification  upon  the  proiKMition  that 
In  such  cases  the  owner  has  either  accepted 
the  benefit  of  the -work  of  the  contractor,  or 
because  of  the  nature  of  the  transaction  he 
perforce  receives  such  benefit  to  his  property, 
and  may  be  protected  from  actual  pecuniary 
loss  by  a  recoupment  in  damages  for  de- 
ficiencies and  imperfections.  Oftentimes  mi- 
nor defects  and  imperfections  occur  in  the 
construction  or  repair  of  buildings  without 
intentional  fault  of  the  contractor.  For  such 
dtfects  the  owner  may  be  readily  made  whole 
by  an  allowance  of  damages.  So,  too,  vaier 
the  mechanic's  lien  law  It  is  provided  that 
for  the  purpose  of  filing  liens  a  building  shall 
not  be  held  uncompleted  because  of  trivial 
imperfections.  (Citing  cases.)  But  we  do  not 
think  that  the  doctrine  of  substantial  per- 
formance has  any  application  to  this  case. 
The  defendant  did  not  accept  the  work  or  en- 
ter Into  the  use  and  possession  of  the  build- 
ing. He  did  not  and  cannot  receive  any  bene- 
fit from  the  work  done,  and  he  cannot  be 
made  whole  by  any  allowance  for  damages 
for  incomplete  performance.  ESach  and  all  of 
the  just  and  equitable  principles  upon  which 
the  doctrine  of  substantial  performance  rests 
are  absent  from  this  case.  It  manlfestiy  is 
not  a  case  where  both  parties  may  be  pro- 
tected from  loss.  On  the  contrary,  when  the 
parties  to  the  contract  framed  the  fire. and 
earthquake  clause,  they  had  tn  mind  a  con- 
tingency under  which  one  or  both  parties 
must  suffer  a  loss.  They  deliberately  under^ 
took  to  provide  how  that  loss  should  be 
borne.  The  contract  that  they  made  is  per^ 
fectiy  lawful,  and  we  know  of  no  reason  why 
courts  should  not  give  it  effect  according  to 
Its  terms." 

A  further  reason  why  the  plaintiff  cannot 
recover  against  the  Alta  Investment  Com- 
pany Is  that  there  can  be  no  mechanic's  Uen 
on  vacant  land  when  the  uncompleted  build- 
ing, without  fault  of  the  owner,  has  ceased 
to  exist  Humboldt  I*  M.  Co.  t.  Crisp,  146 
Cal.  688,  81  Pac.  SO,  106  Am.  St  Rep.  75. 

Plaintiff  contends  that  the  law  reads  into 
contracts  of  this  character  an  implied  cove- 
nant that  the  building  on  which  the  work 
shall  be  done  must  continue  in  existence,  and 
that  a  destruction  thereof  before  the  comple- 
tion of  the  contract  excuses  further  perform- 
ance by  the  contractor,  and  entities  him  to 
recover  for  the  value  of  the  work  done  up 
to  the  time  of  the  destruction.  But  inasmuch 
as  the  contracts  in  this  case  expressly  provid- 
ed how  the  loss  should  be  borne,  in  case  the 


building  should  be  destroyed  by  fire  or  earth- 
quake, there  is  no  room  for  the  application  of 
that  principle. 

Plaintiff  suggests  that  the  Alta  Investment 
Company — Crlchton  contract  was  only  refer- 
red to  and  attached  to  the  contract  between 
Crlchton  and  Watson  Bros,  for  the  purpose 
of  showing  what  work  was  to  be  done,  and 
that  the  latter  contract  does  not  include  the 
fifth  and  twelfth  paragraphs  hereinabove 
quoted,  but  that  the  work  having  been  sub- 
stantially completed,  he  is  entitled  to  recover 
as  against  defendant  Crlchton.  The  contract 
between  Watson  Bros,  and  Crlchton  stipulat- 
ed that  the  work  to  be  done  on  the  build- 
ing In  question  by  Crlchton  should  be  done 
by  Watson  Bros,  according  to  the  "terms"  of 
the  agreement  and  "specifications,"  etc.,  of 
the  contract  between  the  Alta  Investment 
Company  and  Crlchton,  and  a  copy  of  that 
contract  was  attached  to  and  made  a  x>&rt 
of  the  subcontract  PlaintitTs  position  In  this 
regard  Is  without  merit.  One  of  the  terms 
of  the  original  contract  was  that  If  the 
building  should  be  destroyed  before  comple- 
tion, the  contractor  should  stand  the  loss  for 
all  payments  not  due,  and  this  provision  tqr 
reference  became  one  of  the  terms  of  the 
contract  between  Watson  Bros,  and  (Mcb- 
ton.  The  payments  nnder  the  second  con- 
tract were  to  be  made  at  the  same  time  as 
those  under  the  first  contract  and  the 
amounts  of  the  payments  were  the  same,  ex- 
cept that  the  third  payment  from  Crlchton 
to  Watson  Bros,  was  to  contain  the  $100 
bonus.  The  reference  clearly  Imports  the  in- 
corporation of  all  the  terms  of  the  original 
contract  into  the  contract  between  Watson 
Bros,  and  Crlchton,  including  those  now  In 
question. 

Thub  it  aiH>ear8  that  the  plaintiff  should 
not  recover  on  ttie  contract  as  against  defend- 
ant Criditon,  nor  has  he  any  right  of  lien  as 
against  the  property  of  the  Alta  Investment 
Conqmny. 

The  Judgment  and  order  are  affirmed. 

We  concor:    GOOPBB,  P.  J. ;  w*t.t.,  j. 


(12  Cal.  A.  668) 

WATSON  V.  AI/TA  INV.  CO.  et  aL    (WBST- 

ElEN  FUEIL  CO.,  Intervener). 

(Civ.  778.) 

(Court  of  Appeal,   FiiBt  District   Califomli^ 
Feb.  8,  1910.    Rehearing  Denied  by  Su- 
preme Oonrt  April  7,  1910.) 

Appeal  from  Superior  Court  City  and  County 
of  San  B^rancisco;   George  H.  Buck,  Judge. 

Action  by  Sage  Watson  against  the  Alta  In- 
vestment Company  and  otlien,  wherein  the 
Western  Fuel  Company  intervened.  From  a 
judgment  for  defendants  and  from  an  order 
denving  a  motion  for  new  trial,  Intervener  ap- 
peals.   Affirmed. 

Olney,  Priogle  &  Mannon,  James  Alva  Watt 
and  Max  Tbelen,  for  appellant  A.  O.  &  H.  K. 
Elells  and  W.  F.  WilUamson,  for  respondents. 

KEJRRIGAN,  J.  This  Is  an  appeal  by  the 
intervener.  Western  Fuel  C<Hnpany,  from  the 
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jndgment  in  favor  of  the  defendants,  and  from 
tm.  order  denying  its  motion  for  a  new  trial, 
and  is  taken  on  the  same  transcript  as  case 
No.  701  (106  Pac  48),  bearing  the  same  title, 
which  we  have  this  day  decided.  It  grows  out 
of  the  same  transaction,  and  is  argued  in  and 
submitted  upon  the  same  briefs.  The  intervener 
fnmished  materials  to  Watson  Bros.,  the  plain- 
tiff's assignors,  to  be  nsed  in  the  construction 
of  the  bnilding  giving  rise  to  the  controversy  in 
■aid  case  No.  701 ;  and  long  after  the  destruc- 
tion of  the  building  it  served  notice  on  the  own- 
er, the  Alta  Investment  Company,  to  withhold 
any  moneys  tliat  might  be  due  bv  it  to  de- 
fendant Crlchton.  Bat  we  have  this  day  af- 
firmed the  judgment  of  the  lower  court  in  favor 
of  defendants  Alta  Investment  Company  and 
Crichton,  by  which  it  was  adjudged  that  there 
was  nothing  due  from  said  company. 

For  the  reasons  stated  in  the  opinion  in  said 
case  No.  701  for  affirming  the  judgment  and 
order  in  that  case,  the  judgment  and  order  in 
this  case  should  be  affirmed,  and  it .  is  so  .or- 
dered, 

We  concot:  COOPER,  P.  J.;   HATJ^  J. 


(12  Cal.  A.  6»5) 

SCHWARTZ  et  al.  ▼.  ROYAL  NEIGHBORS 

OP  AMERICA.    (Civ.  687.) 

(Conrt  of  Appeal,  Third  District,  California. 

Feb.  9,  1910.) 

1.  IiiSTTSANOK  (S  819*)  —  Action  on  Benefit 

CeBTITICATB— SUFriCIENCT   OF   EVIDENCX. 

In  an  action  on  a  benefit  certificate,  evi- 
dence held  to  support  a  finding  that  insured  was 
not  pregnant  wnen  she  made  application,  and 
did  not  become  so  before  the  certificate  was  de- 
livered to  her. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  2006,  2007;  Dec.  Dig.  i  819.*] 

2.  iNSimANOE  (8  819*)— AcMON  on   Benkitp 

CERnnOATK— SXTFTIOIKNCT   OF   EVIDENCE. 

In  an  action  <»  a  benefit  certificate,  evi- 
dence keld  to  rapport  a  finding  that  insured,  to 
questions  as  to  whether  she  had  consulted  any 
physician  as  to  personal  ailment,  whether  she 
had  undergone  a  surgical  operation,  and  as  to 
how  maziy  miscarriages  she  had  had,  with 
dates,  made  correct  answers  to  the  insurer's  of- 
ficer who  examined  her,  and  was  told  by  such  of- 
ficer that  a  miscarriage'  suffered  by  her  was  not 
such  aa  contemplatea  by  the  question  in  the 
application,  and  that  her  answer  should  be, 
"None,"  and  that  acting  on  such  advice  she  an- 
swered it  in  the  negative. 

[Ed.  Note.— For  other  caaea,  see  Insnrance, 
Cent  Dig.  H  2000,  2007;  Dec.  Dig.  {  819.*] 

8.  iNBcaAHoa  ({  818*)— AonoH  on  BunnT 

OXKemOATS— AOMIBSIBIIJTT    OF   BTIDSROB. 

In  an  action  on  a  benefit  certificate,  where 
defendant  alleged  false  answers  in  the  applica- 
tion as  to  insured's  having  had  a  miscarriage, 
a  docnment  signed  by  persons  as  Supreme  Physi- 
eiana  of  the  ijosurer,  setting  forth  certain  rules 
to  be  observed  In  passing  upon  the  application 
of  a  person  "who  nas  had  a  miscarriage,"  was 
Inadmissible  in  evidence,  it  not  appearing  to  be 
K  by-law  of  the  order,  nor  that  the  physician 
making  insured's  examination,  or  Insnred,  knew 
of  its  existence. 

[Ed.  Note.— For  other  caseSL  see  Insurance^ 
Cent  Dig.  H  2003-2006;  DecTlHg.  (  8a&*] 

4.  IiTsinuNCB  (i  724*)— iAfpuoation  — Uir- 

TBUK  Answkbs  bt  Agent  or  Insubxb. 

Where  insured  orally  gave  insurer's  agent 
literally  true  answers,  ana  the  agent  wrote  down 
answers  not  literally  true,  if  insuied  accepted 
snch  answers,  she  will  be  deemed  to  have  done 


so  in  acceptance  of  the  constmction  put  in>on 
the  matter  by  the  agent,  and  a  by-law  providing 
that  no  officer  of  the  beneficial  society  is  au- 
thorized or  permitted  to  waive  any  of  the  laws  of 
the  society  relating  to  the  contract  for  payment 
of  benefits  between  any  member  and  the  society 
does  not  apply. 

[E!d.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  Si  1866-1868;   Dec  Dig.  {  724.*] 

5.  Afpbai,  and  Bsbob  d  1068*)— Habiojess 
Ebbos— Exclusion  of  testimony. 

The  excluding  of  a  question  asked  a  wit- 
ness was  harmless  where  the  witness  had  pre- 
viously testified  to  the  fact  sought  to  be  elicited. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4200;   Dec.  Dig.  {  lOSa*] 

6.  INSUBANCB  (I  818*)— Action  on  BiNEfir 
Cebtificatb— Aduibbibilitt  of  Evidence. 

In  an  action  on  a  benefit  certificate,  where 
the  insurer  claimed  untrue  answers  to  a  ques- 
tion as  to  whether  insured  had  had  a  miscar- 
riage, testimony  of  a  witness  as  to  whether  a 
miscarriage  insured  had  had,  in  fact  had  any- 
thing to  do  with  one  she  suffered  after  the  ap- 
plication, was  improperly  admitted  as  immateri- 
al, the  warranties  running  to  the  answers  given 
in  the  application. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  Si  2003-2005 ;   Dec  Dig.  i  818.*] 

7.  Appeal  and  Ebbob  (g  1050*)  —  HABia.EBS 
Ebbob— Aduisbion  of  Evidence. 

The  admission  of  immaterial  testimony  waa 
not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4154;  Dec.  Dig.  g  1050.*] 

8.  Dia'oamoNs  (|  110*)— Objections— Suffi- 
ciency. 

In  objecting  to  depoeltlona^  error  must  be 
made  to  appear,  and  an  objection  that  they  wer« 
irregularly  taken  is  insufficient 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  gi  323-328%;   Dec  Dig.  i  UO.*] 

9.  INSUBANOS  (I  818*)— Action  on  Benefit 
Cebtificatb— Adiiibsibilitt  of  Evidence. 

In  an  action  on  a  benefit  certificate,  where 
the  insurer  claimed  untrue  answers  in  the  ap- 
plication, evidence  was  admissible  to  show  what 
took  place  when  the  application  was  made. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  IS  2008-2005;   Dec  Dig.  |  818.*] 

Appeal  from  Superior  Conrt,  Fresno  Conn- 
ty;   H.  Z.  Anstln,  Judge. 

Action  by  Otto  Schwartz  and  otbers,  mi- 
nors, by  Otto  Schwartz,  their  gaardlan, 
against  the  Royal  Neighbors  of  America. 
From  a  Judgment  for  plalntlffB  and  an  order 
denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Benjamin  D.  Smith  and  F.  B.  Cook,  for  ap- 
pellant J.  B.  Webb  and  6.  L.  Strother,  for 
reepondents. 

UUIPMAN,  P.  J.  nils  is  an  action  to  re- 
cover upon  a  benefit  certificate  Issued  by  de- 
fendant on  the  life  of  Cecilia  Schwartz. 
Plaintiff  had  Judgment,  from  which,  and 
from  the  order  denying  Its  motion  for  a  new 
trial,  defendant  appeals. 

The  benefit  certificate  was  admitted  in  evi- 
dence, is  dated  Peoria,  lU.,  May  9,  1906,  and 
was  dellrered  to  Mrs.  Schwartz,  May  21, 1906; 
also  copy  of  her  application  dated  February 
16,  1906,  and  proof  of  death  which  occurred 


•For  other  cases  see  same  topic  and  section  KOMBBR  In  Deo.  *  Am.  Dlsi.  ttVI  to  data,  &  Baporter  ladsxea 
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August  l!s  1906.  It  was  admitted  that  the 
signatures  to  the  several  documents  are  tru^ 
and  correct,  and  that  all  assessments  and 
dues  required  to  be  paid  under  the  policy 
have  been  paid.  The  court  found  all  the  al- 
legations of  the  complaint  to  be  true,  and  all 
of  the  defendant's  first  affirmative  defense 
to  be  true  "except  as  hereinafter  found." 
This  defense  is  based  upon  the  provisions 
set  forth  in  the  benefit  certificate  and  the 
conditions  thereto  afilxed,  and  particularly 
averring  that  the  Insured  warranted  the  an- 
swers made  by  her  in  her  application  to  be 
"full,  complete,  and  literally  true."  Certain 
specified  questions  and  answers  are  then  set 
forth  as  to  which  it  is  averred  that  the  an- 
swers were  false  and  untrue,  "by  reason 
whereof  the  said  benefit  certificate  herein 
sued  on  became,  was,  and  la  null  and  void," 
to  wit:  "(IS)  Have  you,  within  the  last  sev- 
en years,  consulted  any  person,  physician  or 
physicians  in  regard  to  personal  ailment?  No. 
If  so,  give  dates,  ailment,  length  of  illness, 
and  person,  physician,  or  physician's  name  and 
address.  Only  confinement"  The  court  found 
this  defense  to  be  untrue.  "(19)  Have  yon 
ever  undergone  a  surgical  operation?"  To 
which  she  answered,  "No."  This  averment 
is  found  untrue.  "(331)  Are  you  pregnant? 
*  *  *  If  applicant  Is  pregnant,  applica- 
tion will  not  be  accepted  by  Supreme  Phy- 
sician. Examination  should  be  postponed  un- 
til at  least  two  months  after  confinement." 
She  answered,  "No;"  and  the  answer  alleges 
that  at  that  Ume,  to  wit,  February  23,  1906, 
she  was  pregnant  This  averment  Is  found 
untrue.  "(33n)  How  many  miscarriages,  and 
give  dates  of  each?"  To  which  she  answer- 
eS,  "None;"  It  la  claimed  that  prior  thereto 
she  had  bad  a  miscarriage.  As  to  this  the 
court  found  that  Mrs.  Schwartz  "made  true 
and  correct  answer  to  said  question  to  Mrs. 
Lulu  Case,  Deputy  Supreme  Oracle  of  de- 
fendant and  one  of  the  officers  of  defendant 
and  was  by  said  Deputy  Supreme  Oracle  In- 
formed that  the  miscarriage  suffered  by  said 
applicant  was  not  such  a  miscarriage  as  was 
contemplated  by  said  question  by  defendant, 
and  that  her  answer  should  be,  'None;'  that, 
acting  on  said  advice  and  information,  and 
believing  therefrom  that  her  aaid  answer 
was  literally  true  as  meant  by  the  question 
asked,  said  (Cecilia  Schwartz  answered  the 
same  in  the  negative." 

A  second  affirmative  defense  la  based  upon 
the  answer  given  to  question  831,  and  it  Is 
particularly  averred  that  If  Mrs.  Schwartz 
was  not  pregnant  on  February  23,  1906.  as 
warranted  by  her,  the  "said  condition  of 
nonpregnancy,  so  certified  to  and  warranted 
by  her  said  answer,  did  not  continue  as  so 
warranted  to  the  completion  of  the  contract 
applied  for  in  said  application;  bat  alleges 
that  on  and  prior  to  the  23d  day  of  May, 
1906,  the  said  Cecilia  Schwartz  became  and 
was  pregnant  and  that  she  failed,  and  neg- 


lected to  notify  the  defendant  with  relation 
thereto,"  whereby  the  said  certificate  became 
void.  As  to  this  the  court  found  "that  said 
applicant  was  not  pregnant  at  the  time  of 
the  delivery  to  and  acceptance  by  her  of  de- 
fendant's benefit  certificate."  liie  findings 
are  challenged  as  unsupported  by  the  evi- 
dence. 

It  appears  that  Mrs.  Schwartz  was  born 
in  Germany  and  did  not  understand  the  Eng- 
lish language  very  well,  and,  when  being 
questioned  by  Mrs.  Case,  on  several  occa- 
sions required  the  questions  to  be  repeated, 
and  seemed  "not  to  understand  very  well." 
Her  application  was  solicited  at  her  own 
home  by  Mrs.  Lnlu  Case  who  recommended 
the  application  and  witnessed  It  as  "D.  S.  O., 
Camp  Recorder,  Deputy  Supreme  Oracle  or 
Camp  Physician."  The  form  of  application 
required  the  camp  physician  "to. fill  In"  the 
answers  to  questions  made  part  of  the  ap- 
plication. The  answers  now  claimed  to  be 
false  were  made  to  and  written  in  the  ap- 
plication by  Mrs.  (Dase,  acting  in  her  official 
capacity.  This  examination  was  had  on  Feb- 
ruary 15,  1906,  and  the  applicant  was  re- 
quired to  verify  the  answers  before  a  physi- 
cian. In  the  record  Is  a  verification,  dated 
February  23,  1906,  signed  b^  Mrs.  Schwarti 
and  by  Charles  H.  Ingrim,  M.  D.  In  this 
verification  she  affirms  the  truth  of  her  state- 
ments made  in  her  answers;  agrees  that  they 
shall  form  the  basis  of  her  contract  with  the 
company  and  makes  them  part  of  her  benefit 
certificate;  agrees  that  it  they  are  "not  liter- 
ally true"  the  "benefit  certificate  shall  be 
void";  agrees  that  any  certificate  issued  to 
her  "while  in  sound  health,  shall  be  in  pur- 
suance of  the  by-laws  of  the  society";  also, 
that  the  benefit  certificate  and  the  applica- 
tion "shall  be  construed  aa  one  entire  con- 
tract" Dr.  Ingrim,  who  signed  this  verifica- 
tion with  Mrs.  Schwartz,  did  not  testify,  and 
it  does  not  appear  that  he  asked  her  any 
questions. 

There  was  but  little  testimony,  and,  as  it 
bears  more  or  less  upon  all  the  answers  to 
questions  claimed  to  be  untrue,  it  may  here 
be  given.  Dr.  McMurtry  was  called  by  de- 
fendant and  testified  that  he  was  the  attend- 
ing family  physician  of  deceased;  that  he 
was  called  to  attend  her  in  November,  1905, 
and  treated  her  then  for  a  miscarriage  and 
.that  "she  was  up  in  three  or  four  days."  He 
was  again  called  to  treat  her  about  August 
10,  1906,  and  she  died  August  15.  He  testi- 
fied that  "the  direct  cause  of  her  death  was 
her  kidney  condition."  She  was  then  preg- 
nant "The  fetus  was  about  half  bom.  I 
did  not  measure  the  fetus,  and  it  is  impos- 
sible to  say  how  long  she  was  pregnant  I 
stated  once  It  was  about  three  months,  bat  I 
think  it  was  in  the  neighborhood  of  four 
months.  I  did  not  measure  the  fetus  and 
could  not  say  positively."  On  cross-examina- 
tion be  testified:     "If  it  should  appear  In 
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evidence  that  Mrs.  Schwartz  was  sick  In  her 
monthly  period  the  latter  part  of  April,  I 
should  then  say  that  the  fetus  was  about 
three  months  old.  •  •  ♦  If  it  should  he  a 
fact  that  in  the  latter  part  of  April  she  was 
sick,  it  would  l>e  Impossible  for  her  to  know, 
definitely,  her  true  condition  by  the  2l8t  of 
May."  (This  was  the  date  she  received  her 
benefit  certificate.)  He  testified  that  she 
died  of  convulsions,  and  "the  miscarriage 
was  caused  by  that  also."  It  appeared  from 
the  testimony  of  Mrs.  Schwartz'  husband 
that  she  "had  her  last  monthly  sickness  at 
the  end  of  April  the  same  year  she  died." 
The  depositions  of  Mary  Teichman  and 
Rosa  Teichinan  were  received  in  evidence. 
These  witnesses  were  next-door  neighbors 
of  Mrs.  Schwartz  and  were  present  when  the 
Deputy  Supreme  Oracle  and  Camp  Physician 
Of  the  society  examined  Mrs.  Schwartz  and 
took  her  application.  Mary  Teichman  testi- 
fied: "At  that  time  I  and  Rosa  Teichman 
were  there,  and  Rosa's  mother,  who  could 
not  talk  English,  and  also  Mrs.  Case  and 
Bfiss  Bond,  representing  the  company.  Mrs. 
Case  wrote  the  answers  to  the  questions  in 
the  application,  and  I  heard  everything  she 
asked  and  the  answers  given.  I  heard  Mrs. 
Case  ask  Mrs.  Schwartz  whether  she  had 
ever  been  sick  or  not,  and  what  kind  of  sick- 
ness she  had;  how  many  times  she  was  sick, 
and  she  said  only  once  and  she  said  she  mis- 
carried and  got  an  operation.  Mrs.  Case 
says  she  don't  have  to  tell  doctor  about  it" 
On  cross-examination  she  testified:  "I  do 
not  speak  English  very  well.  When  the  peo- 
ple are  talking  I  do  not  understf^nd  every- 
thing they  say  when  they  speak  In  English. 
You  know,  Mrs.  Schwartz  she  pjrs.  Case) 
asked  her  lots  of  times  questions  and  she 
could  not  understand  them  very  well.  Shu 
asked  her  lots  of  times  what  mean  that 
Mrs.  Schwartz  was  German  and  I  am  Ger- 
man. Mrs.  Case  spoke  to  Mrs.  Schwartz  in 
English.  Sometimes  Mrs.  Schwartz  did  not 
understand  what  she  said.  Then  Mrs.  Case 
would  speak  over.  Mrs.  Case  asked  Mrs. 
Schwartz  if  she  Was  in  a  family  way  or  not 
She  never  was  in  family  way  at  that  time 
when  Mrs.  Case  was  there.  Ail  I  know 
about  it  was  what  Mrs.  Schwartz  said.  Mrs. 
Case  told  her  she  bad  to  go  to  see  doctor  for 
it  before  she  could  get  her  final  papers.  I 
was  in  the  room  all  the  time  Mrs.  Case  was 
there.  Mrs.  Case  had  a  paper  and  wrote 
these  things  down.  When  she  asked  Mrs. 
Scbwai-tz  a  question  and  Mrs.  Schwartz  an- 
swered it  Blrs.  Case  would  write  it  down." 
Rosa  Teichman  testified  substantially  as 
did  Mary  Teichman.  She  testified:  "Mrs. 
Schwartz  at  that  time  was  not  pregnant 
She  said,  'I  ain't  in  a  family  way,'  and  that 
was  all  she  said  about  It  She  said  she  was 
not  so  very  sick  on  this  former  occasion 
when  she  had  the  miscarriage,  but  that  she 
had  a  doctor  and  an  operation  at  that  time. 


I  asked  Mrs.  Case  if  she  should  tell  Dr.  In- 
grim  about  the  miscarriage,  and  she  said, 
'No,  yon  don't  have  to  tell  him.'  Mrs.  Case 
was  there;  she  had  a  fountain  pen  and  ask- 
ed the  questions  and '  wrote  down  the  an- 
swers. Mrs.  Schwartz  did  not  always  under- 
stand the  question  when  It  was  first  asked 
her.  •  ♦  •  Mrs.  Schwartz  did  not  know 
how  old  her  grandpa  and  grandmamma  was, 
and  she  asked  my  mamma  about  it  in  Ger- 
man and  then  told  Mrs.  Case  in  English.  I 
spoke  to  Mrs.  Schwartz  in  English.  My  peo- 
ple came  from  the  same  part  of  Germany 
that  Mrs.  Schwartz's  people  did."  This  clos- 
ed the  testimony. 

1.  As  to  the  answer  given  by  Mrs.  Schwartz 
to  question  331,  that  she  was  not  then  preg- 
nant and  as  to  the  point  that  she  became 
pregnant  before  the  benefit  certificate  was 
delivered  to  her,  the  evidence  fully  warrant- 
ed tfie  findings  of  the  court.  The  first  symp- 
tom of  probable  pregnancy  occurred  the  last 
of  April,  1906,  and  Dr.  McMurtry  testified 
that  "it  would  be  impossible  for  her  to  know 
definitely,  her  true  condition  by  the  21st  of 
May,"  when  she  received  the  certificate. 

2.  Questions  18,  19,  and  S3n  ail  relate  to  a 
single  instance  of  previous  sickness,  pregnan- 
cy, and  operation.  The  evidence  is  that  Mrs. 
Schwartz  made  no  concealment  of  the  fact 
that  in  1905  she  had  a  miscarriage  and  an 
operation,  which  seems  not  to  have  been  of 
any  seriousness,  for  Dr.  McMurtry  testified 
that  he  treated  her  and  "she  was  up  and 
about  in  three  or  four  days."  She  did  not 
make  any  concealment  of  the  fact  from  Mrs. 
Case,  but  told  her  the  truth,  and,  after  ex- 
planations, Mrs.  Case,  not  Mrs.  Schwartz, 
wrote  down  the  answers.  There  Is  no  evi- 
dence that  Mrs.  Schwartz  knew  what  an- 
swers were  being  recorded  against  her,  ex- 
cept the  presumption  that  might  follow  from 
having  signed  the  paper.  We  cannot  from 
anything  disclosed,  impute  to  her  any  inten- 
tion to  deceive  or  that  she  was  knowingly  a 
party  to  any  guilty  deception.  She  was  ask- 
ed no  questions,  so  far  as  appears,  by  Dr.  In- 
grim,  the  society's  medical  officer.  Mrs.  Case 
was  the  authorized  agent  of  the  society,  and 
appears  to  have  enjoyed  the  rather  high- 
sounding  title  of  "Deputy  Supreme  Oracle 
and  Camp  Physician,"  and  with  her  was  Miss 
Bond,  an  officer  of  the  society.  Neither  of 
these  persons  was  called  by  defendant  to  ex- 
plain their  conduct  or  part  in  the  taking  of 
the  application.  Nor  was  Dr.  Ingrim  called 
to  show  what  occurred  when  Mrs.  Sdiwartz 
came  to  him.  We  cannot  presume  that  either 
one  of  these  officers  was  purposely  commit- 
ting a  fraud  upon  the  society  which  they  rei>- 
resented,  or  was  intentionally  seeking  to  mis- 
lead It  or  Mrs.  Schwartz.  The  reasonable,  as 
well  as  the  more  charitable  view  pf  the  trans- 
action. Is,  that  both  Mrs.  Case  and  Miss 
Bond,  after  hearing  the  facts  about  the  single 
prevlons  sickness  of  any  kind  which  is  in 
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question,  condaded  tbat  it  was  of  little  con- 
sequence and  on  their  own  Initiative  and 
tbrougli  no  wish  of  the  applicant,  made  out 
the  application.  Mrs.  Schwartz  took  this 
application  to  Dr.  Ingrlm  bearing  the  recom- 
mendation of  Lulu  Case,  who  had  conducted 
the  examination,  and  we  may  well  assume 
that  he  accepted  it  without  further  Inquiry, 
believing  that  "the  Deputy  Supreme  Oracle 
and  Gamp  Physician"  had  sufficiently  exam- 
ined Mrs.  Schwartz.  Mrs.  Schwartz  was  told 
that  she  need  not  speak  of  the  miscarriage  to 
Dr.  Ingrim,  but  whether  she  did  or  not  we 
do  not  know.  Presumably  she  made  no  ver- 
bal misrepresentations  to  him  or  defendant 
would  have  shown  it  by  Dr.  Ingrim.  The 
burden  was  on  defendant  to  establish  its  de- 
fense which  we  think  it  failed  to  do.  The 
findings  of  the  court  are  supported  by  the  evi- 
dence. 

8.  There  was  admitted  in  evidence  a  docu- 
ment signed  by  Susan  McG.  Snyder  and  three 
others,  "Supreme  Physicians,  Royal  Neigh- 
bors of  America,"  setting  forth  certain  rules 
to  be  observed  by  themselves  in  passing  upon 
the  application  of  a  person  "who  has  had  a 
miscarriage."  It  does  not  appear  to  be  a  by- 
law of  the  society,  nor  does  it  appear  that 
"Camp  Physician"  Case  or  Mrs.  Schwartz 
knew  of  its  existence.  It  is  addressed  "To 
whom  it  may  concern,"  but  we  cannot  see 
that  it  concerns  any  one  of  the  plaintiffs  or 
has  any  relevancy  to  the  case. 

4.  There  was  also  admitted  in  evidence  a 
section  of  the  by-laws  of  the  society  which 
provides  that  no  officer  of  the  society  or  local 
camp  officer  "Is  authorized  or  permitted  to 
waive  any  of  the  provisions  of  the  laws  of 
this  society  which  relate  to  the  contract  for 
the  payment  of  benefits  between  any  mem- 
ber and  the  society."  It  is  contended  that 
the  insured  warranted  her  answers  to  be  lit- 
erally true,  and  neither  Mrs.  Case  nor  any 
other  officer  had  the  authority  to  waive 
truthful  answers  to  the  questionB  in  her  ap- 
plication. The  question  here  seems  to  ns  not 
one  of  waiver  so  much  as  it  is  the  acceptance 
of  the  answers  as  satisfactory  by  the  society's 
agent  The  answer  as  orally  given  was  liter- 
ally true,  for  Mrs.  Schwartz  said  she  had  had 
a  miscarriage,  and,  after  explanation  it  was 
the  agent  and  not  Mrs.  Schwartz  who  gave 
a  meaning  to  the  sickness  and  wrote  down 
what  was  not  strictly  true.  It  was  the  so- 
ciety's agent  and  not  the  insured  who  did 
this  and  If  the  Insured  accepted  it  as  her 
answer  we  may  safely  assume  that  she  did 
so  in  acceptance  of  the  construction  put  ui>on 
the  matter  by  the  agent  In  North  American 
Ins.  Co.  V.  Throop,  22  Mich.  146,  7  Am.  Rep. 
638k  646k  Mr-  Justice  Cooley  said:  "If  the 
insurer  himself,  or  his  agent  drafts  an  an- 
swer to  such  interrogatory,  in  which  he  treats 
it  as  immaterial  and  does  not  observe  strict 
accuracy  in  his  statement  of  facts,  the  aa- 
■ored  might  well  suppose  he  could  be  thought 
captions  and  hypercritical  if  he  should  Insist 


upon  answers  exactly  correct  when  the  party 
seeking  the  information,  and  who,  alone,  was 
interested  in  it  was  satisfied  with  statements 
less  accurate,  and  which,  with  full  knowl- 
edge of  the  facts,  he  had  written  out  to  suit 
himself." 

The  assured  here  was  a  (J-erman  woman 
with  an  imperfect  understanding  of  the  Eng- 
lish language.  Approached  by  an  officer 
whose  title  implies  one  second  in  authority 
to  the  "Supreme  Oracle,"  accompanied  by 
Miss  Bond,  also  an  office  of  the  society,  it 
was  natural  for  her  tp  be  guided  by  these 
representatives  of  the  society  and  place  con- 
fidence in  them.  If  there  was  a  violation  of 
the  society's  rules  or  failure  of  duty  it  was 
not  on  the  part  of  the  assured,  and  her  bene- 
ficiaries should  not  suffer  through  the  zeal 
or  shortcomings  of  the  society's  agents.  It 
may  be  observed  that  the  representation  re- 
lated to  a  matter  which  in  no  wise  affected 
the  then  present  physical  condition  of  the  ap- 
plicant 

5.  Error  is  claimed  in  sustaining  plaintiffs* 
objection  to  a  question  put  to  Dr.  McMur^ry 
by  defendant:  "Doctor,  you  have  said  that 
when  Mrs.  Schwartz  consulted  you  some  sev- 
eral weeks  prior  to  her  death,  you  knew  she 
was  pregnant;  state  whether  she  bad  told 
you  before?"  The  witness  had  testified  that 
Mrs.  Schwartz  went  to  see  him  "about  two 
weeks  before  she  was  taken  sick ;  that  about 
a  week  before  she  had  spoken  to  him  about 
being  pregnant"  The  witness  had  already 
testified  to  the  fact  sought  to  be  elicited. 
Conceding  that  the  question  was  proper  the 
ruling  was  harmless. 

6.  The  witness  was  permitted,  over  defend- 
ant's objection,  to  answer  the  question:  "Did 
you  think  the  first  miscarriage  had  anything 
to  do  with  the  last  one?"  and  answered,  "I 
do  not."  We  think  the  question  was  imma- 
terial, inasmuch  as  the  warranties  ran  to 
the  answers  given  in  the  application.  But 
we  do  not  think  the  ruling  prejudicial. 

7.  When  the  depositions  of  Mary  and  Rosa 
Telchman  were  offered,  defendant 'objected. 
The  record  states:  "It  was  admitted  that  the 
depositions  were  irregularly  taken,  and  coun- 
sel for  defendant  objected  to  same  •  •  • 
on  the  ground  that  same  and  such  evidence 
Is  incompetent  irrelevant  and  immaterial; 
that  under  the  by-laws  of  defendant  no  agmt 
has  any  right  to  waive  the  rules  of  defend- 
ant and  that  defendant  is  not  bound  by  the 
acts  of  any  agent  in  attempting  to  waive  the 
rules."  If  there  was  sndi  irregularity  in  the 
taking  of  the  depositions  as  to  have  made 
them  Inadmissible,  defendant  Aiould  have  so 
shown.  They  may  have  been  "irregular"  and- 
stlU  admissible.  Error  most  be  made  to  ap- 
pear. We  think  It  was  admissible  to  show 
what  took  place  at  the  time  the  application 
was  made. 

The  case  is  not  entirely  free  from  difficulty, 
but  regarding  the  acts  of  the  parties  as  free 
from  intentional  wrong,  though  not  strictly 
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la  conformity  with  the  rules  of  the  society, 
we  feel  constrained  to  uphold  the  view  tak- 
en by  the  learned  trial  Judge. 
The  judgment  and  order  are  aflSrined. 

We  concur:    HABT,  X;    BUEKHTT,  J. 


(12  Cal.  A.  ^8) 

PECK  T.  BERNARD  et  aL    (Civ.  745.) 

(Ooort  of  Appeal,  Second  District,  Oalifomla. 
Feb.  5,  mo.    On  PetiUon  for  Rehear- 
ing, March  7,1910.) 

1,  Mdhicipai.  GoBFoa^TioRB  (i  651^,*  New, 

▼oL  0,  Key  No.  Series)— Naux  of  Sibeetb— 

Change  or  Nake. 

Where  the  name  of  a  street  became  the  of- 
ficial name  by  resolution  of  the  city  council,  the 
subsequent  recording  of  a  map  of  a  subdivision 
Kiving  the  street  a  different  name  was  inopera- 
ttve  to  change  the  official  name,  without  refer- 
ence to  the  owners  of  the  property  on  the  street. 
Z  MuNioiFAi.  CoBPOBATions  (§  651^,*  New, 

vol.  9,  Key  No.  Series)— Naux  ot  SrsEETa— 

Ohanob  or  Nauk. 

Where  a  street  was  officially  designated  as 
O.  street  by  resolution  of  the 'city  council,  and 
some  persons  called  it  D.  street,  an  attempt  of 
the  ci^  council  to  change  D.  street  to  S.  street 
did  not  affect  the  official  name. 
&  Municipal  Cobfobations  (|  294*)— Stbebt 

imfbotxkxnts— noxiob  to  nofebtt  own- 

XBS. 

Where  the  attempt  of  the  dty  council  to 
change  the  official  name  of  a  street  did  not  affect 
the  name,  a  street  ImproTement  proceeding  taken 
under  the  changed  name  was  not  notice  to  the 
abutting  property  owners,  and,  where  they  had 
no  actual  knowledge  of  ue  improTement  uutil 
after  the  commencement  of  a  suit  to  foreclose 
an  assessment  lien,  a  Judgment  of  foreclosure 
was  erroneous. 

[EJd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Ji  776-788;  Dec.  Dig. 
1294.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  George  H.  Button,  Judges 

Action  by  E.  C.  Peck  against  Pierre  Ber- 
nard and  others.  From  a  Judgment  for  plaln- 
tUC,  defendant  Jeannette  Aplon  appeals.  Be- 
TeiBed. 

Charles  Lantz,  for  appellant.  A.  J.  Sherer 
and  Edward  Winterer,  for  respondent 

PER  CURIAM.  This  appeal  Inyolves  the 
validity  of  the  same  street  assessment  con- 
sidered by  the  Supreme  Court  In  the  two 
cases  Nos.  2,800  and  2,301  (108  Pac.  918,  919), 
and  therein  held  to  be  void. 

For  the  reasons  given  In  the  opinion  of  de- 
partment 2  of  that  court,  filed  August  24, 
1909,  in  appeal  No.  2,300  (103  Pac.  918),  the 
Judgment  of  the  trial  court  directing  a  fore- 
closure of  the  Hen  based  upon  that  assess- 
ment and  directing  a  sale  of  the  premises  de- 
scribed Is  reversed. 

On  Petition  for  Rehearing. 

Bespondeut  petlttons  for  a  rehearbig  of 
this  appeal  on  the  ground  that  the  decisions 
of  the  Supreme  Court  In  Peck  v.  Stassforth 


(Nos.  2,800  and  2,301)  103  Pac  918,  919,  are 
not  applicable  to  this  case  because  the  lot  ot 
appellant  was  Identified  by  being  named  as 
lot  12  of  Davln  &  Julllen's  subdivision,  and 
the  street  in  question  Is  called  Davln  on  the 
plat  of  that  subdivision  Introduced  In  evi- 
dence. We  read  the  decisions  mentioned  as 
holding,  tn  effect,  that  Otto  street  became  the 
official  name  of  the  street  In  question  In  1890 
by  a  resolution  of  the  common  council  of  the 
city  of  Los  Angeles,  and  that  the  recording 
of  the  map  of  the  Davin  &  JuUlen  subdivi- 
sion In  1894,  giving  the  same  street  the  name 
of  Davln,  did  not  operate  to  change  the  name 
to  Davln.  In  the  application  of  this  rule  It 
was  not  material  who  owned  the  property. 
There  being  no  such  official  street  as  Davln; 
but  the  street  called  by  some  persons  by  that 
name  being  officially  designated  Otto  street 
the  attempt  of  the  dty  councU  to  change 
Davln  to  Savannah  street  did  not  afCect  the 
official  name  of  Otto  street  at  all.  Therefore, 
the  property  owners  on  Otto  street  received 
no  constructive  notice  that  any  Improvemoits 
were  being  made  on  that  street  by  any  pro- 
ceeding taken  with  reference  to  Savannah 
street  The  appellant,  who  Is  not  contradict- 
ed, testified  that  she  had  no  actual  knowledge 
of  the  Improvement  until  after  the  commence- 
ment of  the  suit,  and  Uiat  no  demand  was 
ever  made  ui>on  her  for  the  payment  of  any 
assessment,  and  that  the  lot  has  always  been 
vacant  and  unoccupied.  The  claim  of  estop- 
pel can  never  be  sustained  where  there  Is  no 
notice.  The  further  point  made  by  the  peti- 
tion that  appellant  Is  bound  by  any  act  of  E. 
R.  Fox,  as  her  predecessor  In  title,  is  repug- 
nant to  the  express  statement  in  the  bill  of 
exceptions:  "No  evidence  was  offered  by  the 
plaintiff,  or  by  any  person,  that  D.  B.  Fox 
ever  owned  lot  12  of  said  Davln  ft  Julllen's 
subdivision,  or  any  property  fronting  on  said 
Otto  street  or  Savannah  street.  In  said  dty 
of  Los  Angeles." 
Petition  for  rehearing  is  denied. 


(12  Cal.  A.  83S) 

JOHANSON  v.  JOHANSON.     (Civ.  742.) 

(Court  of  Appeal, .  Second  District,  Oallfomia. 
Feb.  10,  19103 

1.  DiVOBCK  (i  109*)— EVIDK17CK  OV  ASHLTKBT 
— BUBDKN  OT  PbOOT. 

If,  lu  a  suit  for  divorce  on  the  ground  of 
adultery,  it  would  be  inferred,  from  evidence 
that  defendant  visited  a  brothel,  that  he  commit- 
ted adnlteiv,  the  presumption  would  only  cast 
upon  him  the  burden  of  explainlog  the  purpose 
of  his  visit 

[Ed.    Note. — For.   other    cases,    see    Divorce, 
Cent  Dig.  it  354-364;   Dec.  Dig.  |  109.*] 

2.  DiVOBOB  ({  115*>— E3VIDKN0B  Of  ADTTLTEBT. 

Evidence  that  defendant  visited  a  brothel 
some  two  months  after  the  suit  for  divorce  was 
brought  Is  inadmissible. 

[Ed.    Note-i^For   other    cases,    see    Divorce, 
Cent  Dig.  ii  371-378;  Dec.  Dig.  {  115.*] 
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3.  Appeal  and   Ebbob  ($  1066*)— Habuless 
Ebbob— Exclusion  or  Evidknce. 

In  a  suit  for  divorce  for  adultery,  any  er- 
ror in  the  rejection  of  evidence  that  defendant 
visited  a  brotliel  80me  two  months  after  the  suit 
was  brought  is  not  prejudicial,  trhere  the  find- 
ing that  the  overt  acts  of  adultery  charged  were 
not  committed  is  sustained  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Eirror.  Cent  We.  {  4190;   Dec.  Dig.  §  1056.*] 

Appeal  from  Superior  Court',  Santa  Bar- 
bara County;    S.  E.  Crow,  Judge. 

Bertha  Jobanson  brought  suit  for  divorce 
from  Charles  J.  Jobanson.  Divorce  denied, 
and  plaintiff  appeals.    Affirmed. 

Charles  F.  Carrier  and  W.  P.  Butcher,  for 
appellant  W.  C.  Oammlll  and  H.  C  Booth, 
for  respondent 

ALLEN,  P.  J.  This  Is  an  appeal  from  a 
judgment  upon  a  bill  of  exceptions  to  re- 
view errors  of  law  in  the  exclusion  of  tes- 
timony. 

The  action  was  one  for  divorce  upon  the 
ground  of  adultery.  The  complaint  averred 
that  defendant  on  the  leth  day  of  December, 
1007,  in  the  dty  of  Santa  Barbara,  at  a 
house  numbered  820  Anacapa  street,  commit- 
ted adultery  with  a ,  woman  named  Violet; 
that  on  January  15, 1808,  at  No.  822  Anacapa 
street  In  said  dty,  defendant  committed 
adultery  with  some  female  whose  name  Is 
unknown  to  plaintiff;  that  defendant  has 
committed  adultery  at  various  other  times 
with  the  said  female  named  Violet,  at  said 
house  No.  820  Anacapa  street  and  with  oth- 
er females  in  said  house  and  elsewhere,  the 
particular  dates  of  said  acts  of  adultery  be- 
ing unknown  to  plaintiff.  The  complaint 
was  filed  on  the  16th  day  of  January,  1908. 
The  evidence  offered  In  support  of  plaintiff's 
complaint  Is  entirely  circumstantial,  it  being 
shown  that  on  January  15, 1908,  and  at  about 
11  o'clock  p.  m.  of  such  date,  defendant  in 
company  with  another  man  visited  a  brothel 
In  the  dty  of  Santa  Barbara;  that  at  the 
time  of  such  visit  there  was  but  one  female 
inmate  and  the  only  conduct  of  defendant  es- 
tablished in  connection  with  the  visit  was 
that  he  was  seen  sitting  in  the  reception 
room,  wherein  the  inmate  was  playing  the 
piano  and  the  male  companion  was  dancing. 
Were  it  even  to  be  assumed  that  from  a  visit 
to  a  place  of  this  character  adultery  is  to 
be  inferred,  nevertheless  the  presumption  at- 
taching would  only  cast  upon  defendant  the 
burden  of  explaining  the  object  and  purpos- 
es of  his  visit  This  the  defendant  did  to 
the  entire  satisfaction  of  the  trial  conrt  who 
found  that  no  adultery  was  committed  by  de- 
fendant as  charged  In  the  complaint  The 
court  finds,  and  there  is  ample  evidence  in 
its  support,  that  defendant  did  not  commit 
adultery  with  the  woman  named  Violet  at 
any  time  or  place. 

Upon  the  trial,  a  witness  was  called  who 
admitted  that  she  had  been  an  Inmate  of  the 


brothel  during  the  month  of  March,  1908,  and 
she  was  asked  by  counsel  for  appellant  wheth- 
er at  night  after  11  o'clock,  on  one  or  more 
occasions  during  the  mouth  of  March,  de- 
fendant visited  that  house.  The  court  sus- 
tained an  objection  to  this  question,  and  by 
reason  of  which  error  Is  claimed,  and  thla 
upon  the  authority  of  Carpenter  v.  Cari>en- 
ter,  56  Hun,  643,  9  N.  Y.  Supp.  583,  wherein 
It  is  held  that  where  adultery  is  charged  to 
particular  houses  of  ill  fame  evidence  Is  ad- 
missible of  visits  to  other  houses  of  ill  fame 
to  show  the  habits  and  inclinations  of  the 
defendant,  and  as  bearing  upon  the  probabil- 
ity of  the  evidence  in  support  of  the  specific 
charges.  It  will  be  observed  that  the  evi- 
dence sought  to  be  elicited  by  thla  question 
related  to  conduct  long  after  the  commence- 
ment of  the  action,  and  In  no  degree  can  the 
same  be  said,  to  establish  the  commission  of 
the  offenses  alleged  to  have  been  committed 
before  the  filing  of  the  complaint  Assum- 
ing, however,  such  question  to  be  admissible- 
as  tending  to  show  the  Intent  with  which  the 
visit  to  the  brothel  was  made  at  the  time 
specified  in  the  complaint,  we  do  not  regard 
the  error  in  its  rejection,  if  conceded  to  be 
sudi,  as  suffldently  prejudldal  to  warrant  a 
reversal  of  the  judgment  The  conrt  having 
found  that  the  overt  act  was  not  committed, 
and  the  record  not  disclosing  any  circum- 
stance or  fact  from  which  the  court  could 
have  found  otherwise,  it  is  of  little  impor- 
tance as  to  the  Intent  of  the  visit  Had  there 
been  some  evidence  from  which  It  might  be- 
reasonably  inferred  that  his  relations  with 
the  female  Inmate  on  that  occasion  bad  been 
of  an  adulterous  character,  the  effect  of  th» 
exclusion  of  the  evidence  might  have  been 
different;  bnt  in  the  absence  of  any  testi- 
mony or  circumstance  other  than  the  bare- 
matter  of  a  visit,  and  it  being  clearly  shown 
that  no  offense  was  committed  upon  the  oc- 
casion of  such  visit,  it  can  scarcely  be  said 
that  the  error  was  preJudidaL 
Judgment  affirmed. 

We  concur:   SHAW,  J.;  TAOOART,  X 


(12  Cal.  A.  &82> 

MODERN  LOAN  CO.  v.  POLICE  COURT  OF 
CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO etal.    (Civ.  613.) 
(Conrt  of  Appeal,  Fint  District.  California. 
Feb.  9.  1910.) 

1.  CONSTXTOfnONAI,  LAW   (|  809*)— Pebsorai^. 

Fbopkbtt  — Possession  — DuK  Pbocess  op 

Law. 

One  la  possession  of  personal  property  un- 
der claim  of  right  cannot  be  depnved  thereof 
without  due  process  of  law,  to  satisfy  which 
there  must  be  notice  of  the  time  and  place  of 
hearing  and  opportunity  to  be  heard. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §S  929,  030;  Dec.  Dig.  fr 
800.*] 


*For  other  cues  see  tame  topic  and  section  NUMBER  in  Dae.  *  Am.  Digs.  1907  to  date,  *  Heporter  Indezeat. 
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2.  CoNsmroTioNAi,  Law  (|  309*)— Dr«  Pko- 
CES8  OF  Law — Ownership  of  Pbopebtt— 
Detebmination— Seabches  and  Seizdres. 
Pen.  Code,  {  1524,  subd.  1,  authorizes  the 
seizure  of  stolen  or  embezzled  property  on  a 
•earcb  warrant,  and  section  1536  provides  that 
when  the  property  is  delivered  to  the  magistrate, 
he  must  dispose  of  it  as  provided  in  sections 
1408-1413.  Sections  1408  and  1409  provide  that 
on  satisfactoiT  proof  of  ownership  the  magis- 
trate must  order  the  property  to  be  delivered  to 
the  owner.  Held,  that  sections  1408  and  1409, 
in  80  far  as  they  are  applicable  to  search  war- 
rant proceedings,  are  unconstitutional  for  fail- 
ure to  provide  for  notice  of  time  of  bearing  to 
the  person  from  whose  possession  the  property 
is  taken  under  a  search  warrant,  and  an  oppor- 
tunity to  be  heard,  as  depriving  such  person  of 
bis  property  without  due  process  of  law,  nor  was. 
it  any  answer  to  such  objection  that  the  magis- 
trate would  probably  see  to  It  that  notice  and  an 
opportunity  to  be  heard  were  given. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {f  929,  930;  Dec.  Dig.  S 
809.*] 

8.  CoNSTiTtJTiowAL  Law  (J  309*)— Dub  Pbo- 
CK8S  OS'  t«AW— Notice. 

The  right  to  take  jewelry,  alleged  to  have 
been  stolen  or  embezzled  from  the  person  in  pos- 
session, by  means  of  a  search  warrant  issued 
out  of  a  police  court,  and  for  such  court  to  de- 
termine the  ownership  thereof  in  summary  pro- 
ceedings, without  notice  or  opportunity  to  the 
possessor  to  be  beard,  as  authorized  by  Pen. 
Code,  it  1408,  1409,  cannot  be  sustained  by  the 
rule  authorizing  the   taking  or  destruction  of 

Sropert.v  without  notice  when  the  public  welfare 
emands  snmmary  action. 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  H  929,  930;    Dec.  Dig.  i 
809.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Prohibition  on  petition  of  the  Modern  Loan 
Company  against  the  Police  Court  of  the  City 
and  County  of  San  Francisco  and  B.  P.  Short- 
all,  judge  thereof.  From  a  judgment  making 
the  writ  permanent,  respondents  appeal.  Af- 
firmed. 

Charles  F.  Hanlon,  for  appellants.  Bobt 
W.  Harrison,  amicus  curlse.  Cbas.  N.  Dong- 
lass,  for  respondent.  Campbell,  Metson,  Drew, 
Oatman  &  Mackenzie  and  W.  H.  Orrick,  amid 
en  rise. 


KBBiRIOAN,  J.  Tbls  is  an  appeal  from  a 
Judgment  of  the  superior  conrt  making  per- 
manent a  writ  of  prohibition.  In  August, 
1908,  one  Bessie  Seaman,  presented  to  Hon. 
B.  P.  Shortall,  judge  of  the  police  court  of  the 
«ity  and  county  of  San  Francisco,  an  affida- 
vit, properly  subscribed  and  sworn  to  by  her, 
in  which  she  averred  that  In  February,  1908, 
one  E.  'R.  Burke  bad  willfully,  unlawfully, 
and  feloniously  taken  and  carried  away  a 
certain  diamond  breastpin  of  the  value  of 
$250,  the  property  of  said  Bessie  Seaman,  and 
that  there  was  probable  and  reasonable  cause 
to  believe  that  said  breastpin  was  concealed 
at  the  place  of  business  of  the  iModem  Loan 
Company,  the  above-named  respondent.  In 
San  Francisco.     Upon  said  affidavit  the  po- 


lice judge  IMued  a  search  warrant,  pursuant 
to  which  the  said  breastpin  was  taken  from 
the  possession  of  the  respondent  Thereafter, 
It  appearing  that  said  police  judge  was  about 
to  proceed  and  determine  the  ownership  of 
said  pin,  the  respondent,  claiming  a  lien  up- 
on the  same,  and  asserting  that  he  was  en- 
titled as  such  Uenholder  to  possession  there- 
of, instltnted  these  proceedings  In  the  supe- 
rior court  for  a  writ  of  prohibition.  That 
court  held  that  the  provisions  of  the  Penal 
Code,  which  purport  to  authorize  the  police 
judge  to  hear  and  determine  "the  ownership 
of  and  "title  to"  personal  property,  were 
unconstltutlonBl,  and  that  therefore  such  po- 
lice judge  was  without  jurisdiction  to  pro- 
ceed in  the  matter,  and  a  peremptory  writ  of 
prohibition  Issued  as  prayed  for  In  the  peti- 
tion. From  the  judgment  in  favor  of  the 
Modem  Loan  Company  appellants  prosecute 
this  appeal. 

Respondent  claims  that  when  personal  prop- 
erty has  been  stolen  or  embezzled,  and  that 
fact  is  made  to  appear  by  affidavit,  neverthe- 
less a  search  warrant  should  not  issue  unless 
a  complaint  is  filed  charging  the  guilty  per- 
son with  the  larceny  or  embezzlement  of  the 
property  In  question.  See  contra  Haworth 
V.  Newell,  102  Iowa,  641,  546,  547,  71  N.  W. 
404.  He  also  claims  that  under  section  152Z 
of  the  Penal  Code  the  evidentiary,  and  not 
the  ultimate,  facts  should  be  stated.  Here 
the  affidavit  set  forth  the  commission  of  the 
larceny,  not  upon  information,  but  in  posi- 
tive terms;  and,  in  view  of  the  decisions  in 
Ex  parte  Dlmmlg,  74  Cal.  164,  15  Pac.  619, 
and  People  v.  Staples,  91  Cal.  23,  27  Pac.  523, 
this  last  contention  would  seem  to  have  as 
little  merit  as  the  first  one.  However,  the 
conclusion  we  have  reached  on  the  <3ilef  point 
in  the  case  will  render  any  discussion  of 
these,  or  any  other  minor  exceptions  to  the 
regularity  of  the  proceedings,  unnecessary. 

The  sections  of  the  Penal  Code  which  au- 
thorize the  disposition  and  award  of  personal 
property  seized  under  search  warrants  fail 
to  provide  for  the  giving  of  notice  to  inter- 
ested parties,  or  to  afford  them  an  opportu- 
nity to  be  heard  on  such  proceedings,  and  for 
this  reason  respondent  contends  that  those 
sections  are  unconstitutional.  When  personal 
property  has  been  stolen  or  embezzled,  and, 
as  the  result  of  proceedings  under  a  search 
warrant,  has  been  seized  and  delivered  to  a 
magistrate,  he  must  dispose  of  it  as  provided 
in  sections  1408  and  1409  of  the  Penal  Code. 
Subdivision  1,  {  1524,  of  the  same  Code  pro- 
vides that  a  search  warrant  may  issue  "When 
the  property  was  stolen  or  embezzled,  in 
which  case  It  may  be  taken  on  the  warrant 
from  any  place  in  which  it  is  concealed,  or 
from  the  possession  of  the  person  by  whom 
It  was  stolen  or  embezzled,  or  from  any  per- 
son In  whose  possession  it  may  foe."  Section 
1536  provides:  "When  the  property  la  de- 
livered to  the  magistrate  be  must,  if  it  was 


•For  otbar  eases  see  lams  tople  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  data,  &  Reporter  Indazas 
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stolen  or  embeszled,  dispose  of  It  As  provided 
In  sections  1408  and  1413  Inclusive.     •    •    ••• 

Sections  1408  and  1409  of  the  Penal  Code 
read  as  follows: 

"Sec.  1408.  On  satisfactory  proof  of  the 
ownershtp  of  the  property,  the  magistrate 
before  whom  the  Information  is  laid,  or  who 
examines  the  charge  against  the  person  ao> 
cused  of  stealing  or  embezzling  It,  mnst  order 
It  to  be  delivered  to  the  owner,  on  his  paying 
the  necessary  expenses  Incurred  in  its  pres- 
ervation, to  be  certified  by  the  magistrate. 
The  order  entitles  the  owner,  to  demand  and 
receive  the  property. 

"Sec.  1409.  If  property  stolen  or  embee- 
■led  comes  into  the  custody  of  the  magistrate, 
It  must  he  delivered  to  the  owner  on  satis- 
factory proof  of  his  title,  and  on  his  paying 
the  necessary  expenses  incurred  In  its  pres- 
ervation, to  be  certified  by  the  magistrate." 

We  agree  with  the  contention  of  the  re- 
spondent that  these  two  sections,  so  far  as 
they  are  applicable  to  search  warrant  pro- 
ceedings, are  void.  One  who  is  in  possession 
of  property  under  a  daim  of  right  cannot  be 
deprived  of  its  possession  without  due  process 
of  law;  and,  in  order  to  constitute  due  pro- 
cess of  law,  there  mnst  be  notice  of  the  time 
and  place  of  hearing,  and  an  opportunity  to 
be  heard.  Murray  v.  Hoboken  Land,  etc,  Co., 
18  How.  280,  15  Ia  Ed.  372;  22  Cye,  pp.  72, 
78;  People  v.Granice,  50  CaL  447.  The  stat- 
ute should  give  the  parties  interested  in  the 
property  an  opportunity  of  presenting,  In  a 
deliberate,  regular,  and  orderly  method,  is- 
sues of  fact  and  of  law  to  the  court  or  to  a 
court  and  Jury  unless  a  Jury  is  waived.  Un- 
der these  two  sections,  irrespective  of  the 
value  of  the  property,  and  without  any  right 
of  appeal,  and  without  the  slightest  notice — 
indeed  immediately  upon  the  return  of  the 
warrant — the  magistrate  may  proceed  to  the 
"proof  of  the  ownership  or  of  title"  to  the 
property  and  make  an  award.  A  proceeding 
permitting  this  contravenes  the  provisions  of 
the  state  and  federal  Constitutions  that  a 
person  cannot  be  deprived  of  his  property 
without  due  process  of  law.  It  is  no  answer 
to  the  objection  urged  that  the  magistrate 
qnite  probably  will  see  to  it  in  each  case  that 
notice  and  an  opportunity  to  be  heard  are 
given,  for  the  right  of  a  person  to  his  day  in 
court  must  rest  on  something  more  substan- 
tial than  favor  or  discretion.  It  is  essential 
to  the  validity  of  a  statute  that  it  furnish  the 
means  whereby  one  may  enforce  his  consti- 
tutional right. 

As  said  by  the  Supreme  Court  of  this  state 
in  Re  Lambert,  134  Cal.  626,  634.  66  Pac.  851, 
854  (55  L.  R.  A.  856,  86  Am.  St  Rep.  296): 
"In  the  absence  from  the  statute  of  any  re- 
quirement of  notice  to  the  person,  any  notice 
that  might  be  given  would  be  without  legal 
force  and  authority,  and  consequently,  wheth- 
er acted  upon  by  him  or  disregarded,  the  pro- 
ceeding would  be  equally  ineffective.  *It  is 
,  not  enough  that  he  may  by  chance  have  no- 
tice, or  that  he  may  as  a  matter  of  favor  have 


a  hearing.  The  law  must  require  notice  to 
him,  and  give  him  the  right  to  a  hearing  and 
opportunity  to  be  beard.  The  constitutional 
validity  of  a  law  is  to  be  tested,  not  by  what 
has  been  done  under  it,  but  what  may  by  its 
authority  be  done.'  Stuart  v.  Palmer,  74  N. 
Y.  188  [80  Am.  Rep.  289].  It  is  not  what  has 
been  done,  or  ordinarily  would  be  done,  un- 
der a  statute,  but  what  might  be  done  under 
It,  that  determines  whether  it  infringes  up- 
on the  constitutional  right  of  the  citizen. 
The  Constitution  guards  against  the  chances 
of  infringement  Bennett  v.  Davis,  90  Me. 
106  [37  AU.  8651." 

In  the  language  of  Mr.  Justice  Rich,  speak- 
ing for  the  Supreme  Court  of  the  state  of 
New  Tork  in  Re  Grout  106  App.  Dlv.  98,  83 
N.  T.  Supp.  711:  "It  is  not  enough  that  a 
person  may  by  chance  have  notice,  or  that  he 
may,  as  a  matter  of  favor  or  courtesy,  have  a 
bearing.  The  law  Itself,  to  l>e  constitutional, 
must  require  notice,  and  give  a  right  to  a 
hearing.  It  matters  not,  upon  the  question 
of  the  constitutionality  of  such  law,  that  the 
questions  Involved  have  been  fairly  decided. 
The  essential  validity  of  the  law  is  to  be 
tested,  not  by  what  has  been  done  under  it 
but  what  may  by  its  authority  be  done." 
Roller  V.  Holly,  176  U.  S.  388,  20  Sup.  Ot 
410,  44  L.  Ed.  520;  Bennett  v.  Davis,  90  Me. 
102,  37  AtL  864;  Dewell  v.  Commissioners, 
232  111.  215,  88  K  B.  811;  Fisher  v.  McGlrr, 
1  Gray  (Mass.)  1,  61  Am.  Dec.  SSL 

It  will  be  unnecessary  in  this  case  to  con- 
sider whether  or  not  the  magistrate  sitting 
in  search  warrant  proceedings  may,  as  the 
language  of  the  statute  (sections  1408^  1409, 
Pen.  Code)  Imports,  adjudicate  the  title  to 
the  property.  It  may  be  conceded  that  if  be 
passes  upon  the  title  he  does  so  only  incident- 
ally (Est  of  Rathgeb,  125  Oal.  S02,  57  Pac. 
1010),  and  that  the  person  from  whom  the 
property  was  taken  in  search  warrant  pro- 
ceedings may  maintain  an  action  In  daim 
and  delivery  against  the  person  to  whom  It 
was  delivered,  and  that  the  award  or  action 
of  the  magistrate  would  not  be  res  adjndl- 
cata  (Moore  v.  Bwbanks,  66  S.  O.  874,  44  S. 
E.  971;  Houghton  v.  Bachman,  47  Barb.  [N.  Y.] 
388,  893).  This  statute,  however,  does  at  least 
purport  to  authorize  the  magistrate  to  deter- 
mhie  the  right  of  actual  possession  of  the 
property,  and  actual  possession  is  a  most 
valued  right  and  is  an  essential  part  of  prop- 
erty, and  no  one,  consistent  with  constitu- 
tional safeguards,  can  be  deprived  of  the  pos- 
session or  title  to  property,  or  of  any  other 
substantial  right  without  reasonable  notice 
and  an  opportunity  to  be  heard.  As  said  by 
the  Supreme  Court  In  Meacbam  v.  Bear  Val- 
ley Irrigation  Co.,  145  Cal.  606,  79  Pac.  281, 
68  L.  R.  A.  600:  "The  guaranty  of  the  Con- 
stitution that  he  shall  not  be  deprived  of  his 
property  without  due  process  of  law  gives 
him  the  right  to  be  heard  in  its  defense 
against  any  claim  that  may  be  made  against 
him  for  its  possession."  In  the  case  of  Have- 
meyer  v,  Superior  Court  84  CaL  827,  24  Pac 
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121,  10  L.  R.  A.  627, 18  Am.  St  Rep.  192,  the 
Supreme  Court  ezpreesed  the  same  Idea,  say- 
ing, per  Mr.  Chief  Justice  Beatty:  "A  court 
caunot  take  property  from  his  (the  party 
in  possession)  possession  without  a  hearing, 
and  compel  him  to  prove  title  In  order  to  re- 
gain it"  See,  also,  Boca,  etc.,  By.  Co.  t.  Su- 
perior Court  150  Gal.  147,  88  Pac.  715;  Low- 
ry  y.  Rainwater,  70  Mo.  152,  35  Am.  Rep. 
420;  Homsby  T.  U.  S.,  10  WaU.  242, 1»  I*  Ed. 
800;  Ex  parte  Koser,  60  Cal.  210;  White  v. 
Ward,  157  Ala.  345,  47  South.  166,  16»,  18  L. 
B.  A.  (N.  S.)  568:  Bennett  ▼.  I>ayls,  90  Me. 
102,  37  Atl.  864;  Eustls  T.  City  Of  Henrietta, 
00  Tex.  468,  39  S.  W.  567. 

Turning  from  these  observations  to  a  con- 
sideration of  cases  which  tend  more  directly 
to  support  respondent's  position,  that  the 
sections  in  question  are  void  in  failing  to 
j^ovide  for  the  giving  of  notice  to  the  claim- 
ant and  an  opportunity  to  be  heard,  in  the 
case  of  State  v.  Snow,  3  R.  I.  64,  liquors  of 
spedfled  kinds  kept  for  sale  in  violation  of 
the  provisions  of  a  certain  act  were  liable  to 
be  seized  upon  search  warrant  and  adjudged 
forfeited.  The  court  held  that  the  sectipn 
providing  for  Uxe  mode  of  condemnation  of 
the  liquors  was  unwarranted,  in  tliat  the 
partieB  interested  in  the  subject  of  the  ad- 
judication were  afforded  under  the  act  no 
oi^ortunity  to  answer  and  defend.  The  court 
said:  "In  order  to  the  validity  of  a  Judicial 
trial,  the  parties  Interested  in  the  subject 
of  the  adjudication  should  be  informed  of 
the  nature  and  cause  of  the  charge  upon 
which  the  adjudication  is  to  be  made — they 
must  liave  an  opportunity  to  answer  and  de- 
fend. Can  it  be  said  in  tills  case  tliat  there 
is  any  such  opportunity  given  to  any  person 
who  has  an  interest  in  the  things  seized  upon 
the  search  warrant,  that  be  has  any  notice 
of  any  allegation  of  the  facts  necessary  to 
exist  in  order  to  warrant  a  forfeiture,  or 
of  any  proceeding  against  the  liquors  tliem- 
selves?  We  ttilnk  not  No  such  allegation  is 
anywhere  made  or  to  I>e  made.  No  complaint 
of  ttiat  kind  is  provided  for,  and  the  prop- 
erty is  to  be  divested  from  the  owner  with- 
out any  charge  or  trfal  of  the  facts  upon 
which  alone  he  could  be  legally  divested,  and 
without  any  notice  of  any  such  Intended  trial 
or  inquiry." 

In  the  case  of  Fisher  v.  McGIrr,  supra,  the 
court  considered  the  constitutionality  of  a 
statute  which  made  It  unlawful  for  unau- 
thorized persons  to  keep  or  to  have  on  depos- 
it spirituous  or  intoxicating  liquors  for  sale, 
and  directed,  upon  a  complaint  being  filed 
showing  a  violation  of  the  act  the  Issuance 
of  a  search  warrant  and  the  conflscatlon  of 
such  liquors.  The  act  however,  provided 
that,  1)efore  the  liquors  should  be  forfeited  or 
destroyed,  if  the  keeper  or  owner  thereof 
should  be  known  to  the  officer  executing  the 
warrant  such  owner  or  keeper  should  be 
summoned  forthwith  before  the  officer  who 
Issued  the  warrant  to  show,  if  he  could,  that 
the  liquors  were  lawfully  kept,  and  If  the 


officer  did  not  know  the  owntr,  keeper,  or 
possessor  of  the  seized  liquors,  notice  for  the 
same  purpose  was  to  l>e  given  by  posting  for 
two  weeks.  That  act,  it  will  be  observed,  as 
to  notice  and  a  hearing,  better  conserved  the 
rights  of  parties  Interested  in  the  property 
than  does  the  one  now  under  consideration; 
nevertheless  in  a  very  elaborate  opinion  the 
court  held  tlie  act  unconstitutional  on  the 
ground,  among  others,  that  it  fixed  no  time 
or  place  at  which  a  claimant  might  appear 
with  Us  evidence,  and  have  a  trial  and  meet 
opposing  witnesses  face  to  face.  The  court 
said:  "If  the  officer  returns  the  name  of 
some  person  as  owner  or  keeper,  and  such 
person  does  not  appear  forthwith,  then  the 
liquor  may  be  adjudged  forfeited,  without 
further  notice  or  proof.  The  officer,  who,  of 
course,  must  act  upon  hearsay  and  the  best 
information  he  can  obtain,  however  honestly 
he  may  endeavor  to  obtain  the  truth,  may. 
t>e  mistaken  in  his  return  of  the  name  of  a 
person  as  owner  or  keeper;  then  the  property 
may  be  confiscated  and  destroyed  without  any 
opportunl^  given  the  true  owner  to  appear 
and  defend.  But  suppose  the  officer  happens 
to  l>e  right,  and  the  owner  has  notice,  the  no- 
tice is  to  appear  forthwith.  No  day  in  court 
is  given,  no  allowance  made  for  the  contin- 
gency of  the  owner's  absence  or  sickness  or 
engagements.  No  provision  is  made  that  per- 
sonal notice  shall  be  given,  or  that  proceed- 
ings shall  be  postponed  until  personal  no- 
tice be  given.  Probably  it  was  not  the. 
intention  of  the  Legislature  to  direct  a  pro- 
ceeding subversive  of  the  rights  of  the  sub- 
ject; and  it  is  quite  probable  that  magis- 
trates and  courts,  acting  in  conformity  with 
the  more  familiar  and  established  rnHxIms 
governing  the  administration  of  Justice,  have 
required  proofs  on  the  part  of  the  prosecutor, 
and  given  to  respondents  some  of  the  priv- 
ileges of  a  defendant,  before  proceeding  to 
a  Judgment  But  *  *  •  the  statute  Itself 
must  on  its  face,  be  conformable  to  the  Con- 
sUtutlon." 

In  leck  T.  Anderson,  67  Cal.  251,  40  Am. 
Rep.  115,  section  636  of  the  Penal  Code  as  it 
then  read,  providing  for  the  seizure,  sale,  and 
forfeiture  of  apparatus  employed  in  illegal 
fishing  without  the  formality  of  a  Judicial 
hearing,  was  declared  void  and  unconstltu- 
tionaL  In  that  case  it  was  said:  "The  stat- 
ute under  consideration  contained  no  provi- 
sions whatever  for  determining  whether  the 
property  was  liable  for  condemnation  for 
the  forfeiture  denounced  against  it  for  the 
criminal  acts  of  those  who  had  it  in  their 
possession.  It  merely  authorizes  a  peace  of- 
ficer to  seize  the  property  without  warrant 
or  process,  to  condemn  it  without  proof,  or 
the  observance  of  any  Judicial  forms,  and  to 
destroy  it  without  notice  of  any  kind,  or  sell 
it  upon  notice  posted  anywhere  in  the  county 
for  five  days.  Such  an  enactment  cannot  1)0 
liarmonized  with  those  constitutional  guar- 
anties which  are  supposed  to  secure  every 
one  within  the  state  his  rights  of  liberty  and 
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property.  •  •  •  The  law  of  the  land  In 
judicial  proceedings  requires  a  hearing  be- 
fore condemnation,  and  Judgment  before  dia- 
possession." 

And  in  Loesch  y.  Koebler,  144  Ind.  278,  41 
N.  B.  326.  43  N.  B.  129,  35  L.  R.  A-  682,  a 
statute  authorized  certain  peace  officers,  or 
every  agent  of  any  society  for  the  prevention 
of  cruelty  to  animals,  to  kill  any  animal 
fonnd  neglected  or  abandoned,  and  which  is 
Injured  or  diseased  past  recovery,  or  from 
age  has  become  useless.  The  court  said  that 
the  act  could  not  be  maintained  as  an  exer- 
cise of  i>oIice  power,  as  its  destruction  was 
not  made  to  depend  upon  the  existence  of  In- 
fectious or  contagious  disease,  or  other  con- 
dition affecting  the  public  health  or  comfort 
And,  after  dtlng  and  quoting  from  a  number 
of  cases,  the  court  held  it  unconstitutional 
because  it  allowed  the  owner  to  be  deprived 
•of  his  property  without  due  process  of  law — 
without  notice.  The  court  said:  "It  is  fun- 
damental that  no  person  can  be  deprived  of 
any  article  which  is  recognized  as  property 
without  a  Judicial  hearing,  after  due  notice. 
No  degree  of  misconduct  or  wrong  can  Jus- 
tify the  forfeiture  of  the  property  of  a  dtl- 
sen  except  in '  pursuance  of  some  Judicial 
procedure^  of  which  the  owner  shall  have 
notice,  and  in  which  he  shall  have  an  oppor^ 
tunity  to  contest  the  ground  upon  which  the 
forfeiture  la  claimed." 

'Hlbbard  t.  People^  4  Mich.  126,  invokes 
a  like  principle.  There  the  part  of  a  certain 
act  commonly  called  the  "search  and  sei- 
Bures  clause"  was  held  repugnant  to  the  Con- 
stitution and  void,  in  that  the  act  provides 
no  notice  to  the  owner  of  the  property  when, 
where,  or  before  whom  the  search  warrant 
is  to  be  returned. 

Donovan  v.  Mayor  of  Vlcksburg,  29  Miss. 
247,  64  Am.  Dec.  143,  was  a  proceeding  to 
prohibit  the  sale  of  two  hogs  found  running 
at  large,  coptrary  to  the  provisions  of  an 
estray  ordinance.  The  court  said:  "The  pe- 
tition shows  that  the  ordinance  complained 
of  was  of  a  summary  nature,  itself  directing 
the  city  marshal  to  seize,  and  sell  all  hogs 
found  running  at  large  in  the  city,  and  to 
pay  over  the  proceeds  of  the  sales,  one  half 
to  the  use  of  the  hospital,  and  the  other 
half  to  retain  for  his  services  in  executing 
the  ordinance.  No  process  is  required  to  be 
Issued  for  the  seizure  or  the  sale,  nor  notice 
given  to  the  owner,  either  a.ctual  or  construc- 
tive, nor  is  there  any  opportunity  given  to 
him  to  appear  and  show  cause,  under  any 
circumstances,  why  the  ordinance  should  not 
be  enforced  against  his  property.  The  en- 
tire proceeding  is  summary,  and  calculated 
to  deprive  the  party  of  his  property  in  all 
cases  without  notice  or  trial,  and  however 
clearly  he  might  be  able  to  show  that  prop- 
erty seized  was  not  within  the  operation  of 
the  ordinance.  It  is  manifest  that  it  [the 
ordinance]  falls  within  the  condemnation  of 
these  provisions  of  the  Constitution,    It  de- 


prives the  citizen  of  his  property  without 
notice  or  trial,  and  without  the  opportunity 
to  protect  his  rights,  and  of  course  without 
'due  course  of  law.'"  See,  also,  Poppen  y. 
Holmes,  44  111.  362,  92  Am.  Dec.  186;  Jenks 
v.  Stump,  41  Colo.  281,  98  Pac.  17,  124  Am. 
St  Rep.  137;  Varden  v.  Mount,  78  Ky.  86, 
39  Am.  Rep.  20a 

Cooley,  in  his  work  on  Constitntional  Llm- 
Itations,  speaking  of  search  warrants,  and 
after  referring  to  a  number  of  objections 
that  would  be  fatal  to  such  a  warrant  says: 
"The  warrant  must  also  command  that  the 
goods  or  other  articles  to  be  searched  for, 
if  found,  together  with  the  party  in  whose 
custody  they  are  found,  be  brought  before 
the  magistrate,  to  the  end  that  upon  further 
examination  into  the  facts,  the  goods  and 
the  party  in  whose  custody  they  were  may 
be  disposed  of  according  to  law.  And  it  is  * 
fatal  objection  to  such  a  warrant  that  it 
leaves  the  disposition  of  the  goods  searched 
for  to  the  ministerial  officer,  instead  of  re- 
quiring them  to  be  brought  before  the  magls^ 
trate,  that  he  may  pass  his  Judgment  upon 
the  truth  of  the  complaint  made;  and  it 
would  also  be  a  fatal  objection  to  a  fltatute 
authorizing  such  a  warrant  if  it  permitted  a 
condemnation  or  other  final  disposition  of 
the  goods  without  notice  to  the  claimant, 
and  withont  an  opportunity  for  a  hearing 
afforded  him." 

Black  on  Intoxicating  Uquora,  at  section 
861,  says:  "The  statute  [i.  e.,  one  providing 
for  the  confiscation  or  forfeiture  of  liquors 
kept  in  violation  of  law]  mast  provide  for 
notice  to  the  party  Interested  in  the  property, 
and  for  a  trial  and  Judicial  ascertainment 
of  the  facts  requisite  by  the  statute  to  war- 
rant a  forfeiture,  and  an  opportunity  must 
be  given  for  such  party  to  appear  and  de- 
fend. If  the  statute  fails  in  these  particu- 
lars, it  is  not  valid." 

McConnell  y.  McKUlip,  71  Neb.  712.  99  N. 
W.  505,  65  L.  R.  A.  610,  115  Am.  St  Rep. 
614,  was  an  action  in  replevin  against  a  dep- 
uty game  warden  for  the  possession  of  three 
shotguns,  held  by  him  under  a  statute  au- 
thorizing game  wardens  to  seize  and  forfeit 
to  the  state  all  guns,  ammunition,  dogs, 
blinds,  and  decoys,  and  all  fishing  tackle,  in 
actual  use  by  persons  hunting  or  fishing  in 
violation  of  the  game  law.  There,  in  passing 
upon  the  contention  that  the  statute  was  a 
valid  exercise  of  the  police  power  of  the 
state,  the  court  said  there  was  a  wide  dis- 
tinction between  personal  property,  which 
can  only  be  put  to  an  illegal  use,  and  fire- 
arms, which  may  be  used  for  many  other 
purposes  innocent  and  lawful  in  their  nature, 
that  in  the  former  case  the  Iiegislature  might 
declare  such  property  to  be  a  public  nui- 
sance, and  provide  for  its  summary  abate- 
ment or  destruction  by  a  public  officer,  but 
on  the  other  hand,  if  property  susceptible  of 
a  beneficial  use  has  been  perverted  to  an  un* 
lawful  use,  and  therefore  is  subject  to  for- 
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feitnre  to  the  state,  that  such  forfeiture  can 
only  be  declared  after  the  owner  of  the  prop- 
erty has  had  his  day  In  court  The  court 
said:  "We  know  of  no  principle  of  law 
which  justifies  the  seizure  of  property,  in- 
nocent in  Itself,  its  forfeiture,  and  the  trans- 
fer of  the  right  of  property  In  the  same  from 
one  person  to  another  as  punishment  for 
crime,  without  the  right  of  a  hearing  upon 
the  guilt  or  Innocence  of  the  person  charged 
before  the  forfeiture'  takes  effect."  See,  al- 
Bo,  State  T.  Robbins,  124  Ind.  308,  24  N.  B. 
678,  8  Ij.  R.  A.  43S;  Wagner  ▼.  Upshur,  95 
Md.  519,  52  Atl.  509,  OS  Am.  St  Rep.  412; 
Berry  t.  De  Marls,  76  N.  J.  Law,  801,  70  Atl. 
337;  Beavers  v.  Goodwin  C^ez.  Civ.  App.) 
90  S.  W.  930;  Darst  t.  People,  51  111.  286,  2 
Am.  Rep.  301;  In  re  Gannon,  16  R.  I.  537,  18 
Atl.  159,  5  Lw  R.  A.  359,  27  Am.  St  Rep.  759; 
In  re  Lance,  56  Misc.  Rep.  13, 106  N.  Y.  Supp. 
211;  Louisville,  etc.,  Board  t.  King,  127  Ky. 
824,  107  S.  W.  247,  15  L.  R.  A.  (N.  S.)  379; 
State  V.  Chittenden,  127  Wis.  468,  107  N.  W. 
600;  Craig  t.  Board  of  Improvement,  84 
Ark.  390,  105  S.  W.  867;  Chauvin  v.  Vall- 
ton,  8  Mont.  451,  20  Pae.  658,  3  L.  R  A. 
194;  East  Kingston  v.  Toule,  48  N.  H.  67, 
97  Am.  Dec.  675,  2  Am.  Rep.  174;  Central, 
etc,  Ry.  Co.  V.  Wright,  207  U.  S.  127,  28  Sup. 
Ot  47,  62  L.  Ed.  134;  Canon  City  v.  Man- 
ning, 48  Colo.  lU,  95  Pac.  587,  17  L.  R.  A. 
(N.  S.)  272;  Clement  t.  Rabbach,  62  Misc. 
Rep.  27,  115  N.  Y.  Supp.  162;  In  re  Rosser, 
101  Fed.  562,  41  C.  C.  A.  497;  Ulman  v.  Bal- 
timore, 72  Md.  587,  20  Atl.  141,  21  Atl.  709, 
11  L.  R.  A.  224,  and  note;  Kuntz  v.  Sump- 
tion, 117  Ind.  1,  19  N.  B.  474,  2  L.  R.  A.  655, 
and  note. 

The  case  of  Collins  v.  Lean,  68  Cal.  284, 
9  Pac.  173,  lends  no  support  to  the  position 
of  appellants.  There,  from  an  affidavit  filed 
with  a  Justice  of  the  peace,  It  appeared  that 
Collins  had  In  his  possession  certain  lottery 
tickets,  and  that  he  Intended  to  use  them  as 
a  means  of  committing  a  public  offense.  A 
search  warrant  was  issued,  under  the  au- 
thority of  which  the  place  of  business  of  Col- 
lins was  searched,  and  100  lottery  tickets 
were  found  and  taken  by  the  police  ofllcer 
for  the  purpose  of  being  used  as  evidence 
against  Collins  In  a  future  prosecution.  Aft- 
er the  tickets  were  no  longer  required  as 
evidence,  their  return  to  Collins  was  refus- 
ed on  the  ground  that  they  should  be  retain- 
ed to  prevent  him  from  committing  the  pub- 
lic offense  of  selling  them.  The  court  said 
that,  while  as  a  general  rule  one  could  not 
be  deprived  of  property  without  due  process 
of  law,  nevertheless  it  was  firmly  settled  that 
all  property  must  be  kept  and  used  In  con- 
sonance with  the  welfare  of  the  general  pub- 
lic; that  when  property  Is  held  or  used  so  as 
to  be  Injurious  to  the  general  welfare  of  the 
public,  it  may  be  seized  and  destroyed.  It 
was  apparent  that  Collins  would  put  the  lotr 
tery  tickets  to  an  unlawful  use,  and  the  re- 
fusal therefore  to  return  them  was  held  au- 


thorized. In  that  case  the  property,  was  seiz- 
ed under  subdivision  3  of  section  1524,  Pol. 
Code,  as  property  held  "with  the  Intent  to 
use  It  as  a  means  of  committing  a  public  of- 
fense," and  under  section  1536,  unlike  the 
case  at  bar,  the  magistrate  was  under  no  du- 
ty of  delivering  the  proi>erty  to  Its  owner 
"upon  a  satisfactory  proof  of  title,"  but  was 
required  to  retain  It  In  his  possession  sub- 
ject to  the  order  of  the  court  to  which  he 
was  required  to  return  the  proceedings  be- 
fore him. 

There  is  a  line  of  cases  holding  that  it  Is 
a  proper  exercise  of  legislative  power  to  pro- 
vide for  the  destruction  of  property  without 
notice  when  the  public  welfare  demands  sum- 
mary action.  Instances  of  this  klhd  are  the 
power  to  destroy  diseased  meat  or  decayed 
fruit,  to  kill  diseased  cattle,  to  destroy  ob- 
scene pictures  and  books,  to  pull  down  hous- 
es In  the  path  of  a  devastating  fire,  to  de- 
stroy property  used  or  kept  in  violation  of 
the  'law  which  is  incapable  of  lawful  use 
(Mullen  V.  Mosley,  13  Idaho,  457,  90  Pac.  986, 
12  L.  R.  A.  [N.  S.]  394,  121  Am.  fit  Rep.  277). 
The  property  Involved  In  this  case  Is  what 
Is  sometimes  termed  In  the  books  to  be  "In- 
nocent property."  It  threatens  no  danger 
in  any  way  to  the  public  health  or  morals, 
and  there  Is  no  reason  why  the  claimant  of 
the  property  should  not  be  accorded  by  stat- 
ute an  ample  opportunity  to  make  his  de- 
fense. It  Is  plain  that  the  present  case  does 
not  fall  within  the  rule  of  the  cases  Just 
dted. 

If  It  be  conceded  that  In  a  aimlnal  prose- 
cution a  court,.  Judge,  or  magistrate  would 
be  authorized  and  warranted  incidentally  to 
pass  upon  and  award  the  possession  of  per- 
sonal property  as  provided  in  said  sectlonB 
1408  and  1409,  yet  in  the  case  at  bar  no  one 
has  been  arrested;  no  one  has  been  charged 
with  an  ofTense;  no  one  has  been  brought  to 
trial;  nor  is  the  article  seized  to  be  used  in 
evidence  In  any  case.  Thus  it  clearly  ap- 
pears that  the  search  warrant  proceedings 
were  resorted  to  for  the  sole  purpose  of  hav- 
ing the  magistrate  pass  upon  the  right  of 
possession  of  property  imder  a  law  which 
gives  no  notice  to  the  person  from  whom  the 
property  Is  summarily  taken.  We  think  that 
It  was  never  Intended,  under  the  circumstan- 
ces of  this  case,  that  the  right  of  possession 
of  property  should  be  adjudicated  by  a  mag- 
istrate, especially  when  the  law  has  provided 
the  means  for  settling  such  question  by  the 
ordinary  action  of  claim  and  delivery.  In 
our  opinions  sections  1408  and  1409,  In  so  far 
as  they  purport  to  authorize  a  magistrate  to 
pass  upon  and  adjudicate  the  right  to  the 
possession  of  personal  property  without  no- 
tice to  the  person  from  whose  possession  it 
was  taken,  or  who  claims  title  to  it,  are  null 
and  void. 

The  Judgment  is  affirmed. 

We  concur:    COOPER,  P.  J.;  HALL,  J. 
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(U  Cal.  K.  240) 

PBOPUB  v.  DRIGOS.     (Or.  141.) 

(Court  of  Appeal,  Second  District,  California. 

Dec.  17,   1909.     Beiiearing  denied  by 

Supreme  Court  Feb.  14,  1910.) 

1.  Indictment  and  Infobuation  (|  125*)— 
AUiEGATioNS— CHAitaiNa  Seveoal  Offens- 
es—"Forgebt." 

Pen.  Code,  {  470,  makes  any  person  guilty 
of  "forgery"  who,  with  intent  to  defraud,  signs 
anothePs  name  to  a  lease,  etc.,  knowinf;  he  has 
no  authority  to  do  so,  or  utters,  publishes,  or 
passes  such  forged  instrument  as  true  with  in- 
tent to  injure  another,  and  section  116  makes 
every  person  guilty  of  felony  who  knowingly 
procures  or  offers  any  forged  instrument  to  be 
recorded.  An  information  alleged  that  accused 
willfully,  fraudulently,  etc.,  made  and  forged  a 
lease,  which  was  set  out,  and  afterwards,  know- 
ing the  instrument  to  be  forged,  and  with  intent 
to  defraud,  willfully  and  fraudulently  uttered, 
published,  and  passed  such  instrument  as  true 
by  offering  it  for  record  by  the  county  recorder 
and  having  it  recorded.  Held,  that  the  informa- 
tion only  charged  an  offense  under  section  470, 
and  not  under  section  115,  the  allegations  as  to 
the  manner  in  whidi  the  lease  was  published 
being  of  evidential  facts  which  may  be  disre- 
garded as  surplusage. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  i  125.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2900-2910;  voL  8,  p.  7665.] 

ai    INDIOTMXNT    AND    InFOBMATION    (J    154*)— 

Dupucin— OBjEonoNa— Waivk»— PAitOBB 

TO  DEMUB. 

Failure  to  demur  to  the  information  on  the 
ground  that  it  charges  more  than  one  offense, 
as  permitted  by  Pen.  Oode,  {  1004,  snbd.  3, 
waives  that  objection  to  the  information. 

[EM.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  i  601 ;   Dec.  Dig.  { 

3.  CsnaNAi.  Law  (J  1036*)  —  Tbiai.  —  Recep- 
tion OF  Evidence— NECESsirr  of  Bepeat- 
iNO  Objeotions. 

While  as  a  role  objections  to  testimony  are 
waived  by  failing  to  object  to  Its  admission, 
where  one  has  once  objected  and  excepted  to  the 
admission  of  a  certain  line  or  character  of  tes- 
timony, he  need  not  make  repeated  objections 
to  the  reception  of  such  testimony  in  order  to 
have  the  ruling  Emitting  it  reviewed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  St  2639-2641;  Dec.  Dig.  ( 
1086.*] 

4.  Cbiuinai.  Law  (Jf  419,  420*)— Evidence— 
Eeabsat. 

The  information  charged  axxused  with  for- 
ging a  lease  which  recited  a  consideration  of  past 
Kindness  to  the  purported  lessor  by  accused. 
The  executor  of  such  lessor  testified  that  he 
had  a  conversation  with  the  latter  during  his 
lifetime,  in  which  he  told  decedent  that  accused 
was  apt  to  have  forged  papers  against  his  estate, 
and  advised  him  to  convey  his  property  to  those 
he  wanted  to  give  it  to,  which  he  (decedent)  did, 
saying  that  that  would  balk  accused  in  anything 
she  did.  Another  witness  testified  to  conversa- 
tions with  decedent  relative  to  accused,  in  which 
the  former  said  that  accused  -wanted  him  to  sign 
a  lease,  but  he  did  not  do  it,  and  ridiculed  ue 
idea  of  doing  so,  and  said  that  accused  was  an 
adventuress,  and  that  he  was  fixing  things  to 
head  off  the  old  woman  in  case  he  died,  and  an- 
other witness  testified  that  decedent  told  him  he 
expected  to  have  trouble  with  accused  and  was 
deeding  his  property  away,  and  that  he  called 
her  a  reprobate,  etc.,  and  said  she  was  working 


him  as  she  worked  another  man.    Beld,  that  the 
evidence  was  hearsay  and  improperly  admitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  973-«83;  Dea  Dig.  |8  419, 
420.*] 

6.  Cbiminal  Law  (|  1169*)— Appeai^Habm- 
LESB  Ebhob  —  ADiiisaioN  OF  Evidence  — 
Pbejudioiai,  EIffect. 

The  admission  of  the  evidence  was  highly 

prejudicial  to  accused. 
[Ed.    Note. — For   other   cases,    see    Criminal 

Lew,  Dec.  Dig.  {  1169.*] 

Appeal  from  Superior  Court,  Los  Angles 
County;  Greorge  R.  DavlB,  Judge. 

Gertrude  Drigga  was  convicted  of  forgery, 
and  she  appeals.    ReversedL. 

For  opinion  of  Supreme  Court  denying  re- 
hearing, see  106  Pac.  64. 

See,  also,  10  Cal.  App.  445,  102  Pac.  542. 

Paul  W.  Sdienck,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  and  George  Beebe,  Deputy 
Atty.  Gen.,  for  the  People. 

SHAW,  J.  Appeal  from  Judgment  of  con- 
viction and  an  order  denying  def«idant'B 
motion  for  a  new  trial. 

By  Information  filed  by  the  district  attor- 
ney the  defendant  was  charged  with  the 
crime  of  forgery,  It  being  averred  that  she 
forged  the  name  of  one  John  J.  Chamock  to 
an  Instrument,  which  purported.  In  considera- 
tion of  "past  idndness  and  tender  care  be- 
stowed upon  him  by  the  said  Gertrude  Drlggs," 
to  lease  to  her  for  a  term  of  years  certain  real 
estate  therein  described.  Appellant  attacks 
the  information,  claiming  that  it  is  defective 
in  that  It  charges  her  with  the  commission 
of  two  offenses,  namely,  that  of  forgery  as 
defined  in  section  470,  Pen.  Code,  and  also 
that  defined  In  section  US,  Pen.  Code,  which 
provides  that :  "Every  person  who  knowingly 
procures  or  offers  any  false  or  forged  instru- 
ment to  be  filed,  registered  or  recorded  in  any 
public  oflSce  within  this  state,  which  Instru- 
ment, If  genuine,  might  be  filed,  or  register- 
ed, or  recorded  under  any  law  of  this  state, 
or  of  the  United  States,  is  guilty  of  felony." 

The  Information,  in  appropriate  language, 
charges  the  defendant  with  forging  the  in- 
strument; it  being  averred  therein  that: 
"Gertrude  Drlggs  is  accused  •  •  •  of  the 
crime  of  forgery,  committed  as  follows: 
That  the  said  Gertrude  Drlggs  *  •  •  aid 
willfully,  unlawfully,  falsely,  fraudulently, 
and  feloniously  make,  alter,  forge,  and  coun- 
terfeit a  certain  lease.  Indenture,  writing  oblig- 
atory, conveyance,  and  contract,  which  in- 
strument Is  and  was  in  the  following  words 
and  figures,  to  wit,"  which  instrument  is  set 
out  in  hsec  verba.  This  is  followed  by  the 
averment  which  it  is  claimed  states  an  of- 
fense under  said  section  115,  Pen.  Code,  and 
is  as  follows:  "That  afterwards,  to  wit,  on  or 
about  the  25th  day  of  March,  1909,  Gertrude 
Drlggs,  well  knowing  that  the  said  instm- 
ment  was  false,  altered,  forged,  and  counter- 
felted  as  aforesaid,  and  with  Intent  to  de- 


*For  other  cuat  see  same  topto  and  aectlon  NUMBER  in  Deo.  *  Am.  Dies.  1907  to  date,  A  Reporter  Indexes 
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frand  •  •  •  did  wfllfnDy,  nnlawfully, 
falsely,  fi^Tidnlently,  and  feloniously,  at  and 
In  the  county  and  state  aforesaid,  utter,  pub- 
lisli,  and  pass  as  true  and  genuine  the  tnstru- 
ment  aforesaid,  by  atTerlng  the  said  Instm- 
nient  for  record  at  the  office  of  the  records 
of  the  county  of  Los  Angeles,  state  of  Califor- 
nia, and  did  then  aiA  there  cause  the  same 
to  be  recorded  as  a  record  In  said  office." 

The  Information  In  form  is  Identical  with 
that  considered  In  the  case  of  People  t.  Har« 
rold,  84  Cal.  567,  24  Fac.  106,  and  it  is  up- 
on the  authority  of  that  case  that  appellant 
bases  her  claim  that  the  information  states 
more  than  one  offense.  An  examination  of 
the  opinion  in  the  Harrold  Case  discloses  the 
only  point  there  decided  was  that  the  Instru- 
ment which  was  the  subject  of  forgery,  even 
it  genuine,  was  not  one  entitled  to  be  record- 
ed, and  hence  It  was  not  a  felony  to  olter  it 
for  record,  or  to  cause  or  procure  It  to  be  re- 
corded; and,  for  this  reason,  says  the  court, 
the  Instrument  leaves  but  one  offense  charg- 
ed— that  of  forgery.  This  was  a  sufficient 
ground  for  so  deciding,  and  we  cannot  accept 
the  opinion  as  an  authority  for  holding  the 
information  defective  upon  the  grounds  claim- 
ed In  the  case  at  bar.  Indeed,  it  was  not  so 
held.  All  that  the  allegation  purports  to  aver 
Is  that  defendant  uttered,  published,  and  pass- 
ed as  true  and  genuine  the  alleged  forged  in- 
strument, and  that  she  did  this,  not  by  as- 
signing or  transferring  it,  but  in  a  certain 
specified  manner,  namely,  by  offering  it  for 
record,  etc.  The  utterance,  publishing,  and 
passing  of  the  instrument  as  true  and  genuine 
are  acts  constituting  the  offense  under  section 
470.  The  manner  of  such  utterance  and  pub- 
lishing is  evidentiary,  and  should  be  disre- 
garded as  mere  surplusage.  The  averment 
does  not  purport  to  charge  the  substantive 
offense  defined  by  said  section  115.  In  the 
absence  of  such  averment  proof  that  the  in^ 
strument  was  offered  for  record  would  con- 
stitute evidence  of  its  utterance  and  publlcar 
tlon.  People  v.  Baker,  100  Cal.  100,  S4  Fac. 
649,  88  Am.  St  I^ep.  323.  In  our  judgment, 
there  is  no  merit  In  appellant's  contenUon  up- 
on this  ground.  Moreover,  such  objection  to 
an  information  is  made  the  ground  for  de- 
murrer by  subdivision  3,  {  1004,  of  the  Penal 
Code,  and  when  demurrer  to  the  information 
upon  such  ground  is  not  interposed,  the  de- 
fendant must  be  deemed  to  have  waived  such 
objection.  Section  1012,  Pen.  Code.  No  de- 
murrer was  interposed  by  defendant  upon  the 
ground  stated;  and,  even  conceding  the  in- 
formation to  be  objectionable  for  the  reasons 
now  urged  by  appellant,  she  must  neverthe- 
less be  deemed  io  have  waived  the  point 

The  lease  and  attached  certificate  of  ac- 
linowledgment  bear  date  March  3,  1900,  and 
John  J.  Cbamock,  whose  signature  thereto 
was  the  subject  of  the  alleged  forgery,  died 
about  March  23,  1909.  The  court,  over  de- 
fendant's objections,  admitted  the  testimony 
of  several  witnesses  as  to  declarations  and 
statements  made  without  the  presence  of  de- 


fendant by  the  deceased  In  his  Uf  etlme.  Ap- 
pellant Justly  contends  that  the  testimony  so 
received  under  such  ruling  was  of  a  charac- 
ter prejudicial  in  the  highest  degree  to  her 
substantial  rights.  Against  appellant's  con- 
tention re^mndent  insists  that,  while  some  of 
the  testimony  so  received  was  objectionable, 
defendant  neglected  to  Interpose  objections 
to  its  reception,  and  that  by  reason  of  such 
faUure  defendant  waived  any  objection  there- 
to. WhUe  this  is  the  general  rule,  neverthe- 
less the  law  is  well  settled  that,  where  a  par- 
ty has  once  excepted  to  the  admission  of  a 
certain  line  or  character  of  testimony  his 
right  to  a  review  of  such  alleged  error  does 
not  require  him  to  interpose  repeated  objec- 
tions to  the  reception  thereof.  Green  v. 
Southern  Fac.  Co.,  122  Gal.  563,  65  Fac.  677; 
Sharon  v.  Sharon,  79  Cal.  633,  22  Pac.  26, 
131.  The  numerous  objections  made  by  de- 
fendant to  the  admission  of  testimony  as  to 
statements  made  in  his  lifetime  by  deceased 
of  and  concerning  defendant  her  efforts  to  ob- 
tain a  lease  from  him,  his  refusal,  etc.,  all 
made  without  her  presence,  and  the  rulings 
of  the  court  thereon  and  exceptions  thereto 
by  defoidant,  entitle  her  beyond  question  to 
a  review  of  each  and  all  of  such  rulings. 

It  is  unnecessary  to  refer  to  the  evidence 
so  received  other  than  in  part  Witness 
Smead,  the  executor  of  the  will  of  deceased 
and  in  his  lifetime  bis  confidential  adviser, 
testified  in  substance  that  prior  to  February 
27th  he  had  a  conversation  with  Charnock 
relative  to  his  sentiments  towards  Mrs. 
Drlggs;  that  from  his  actions  and  what  he 
said  he  knew  what  his  sentiments  were  to- 
wards her;  that  about  the  Ist  of  February 
he  told  Mr.  Ghamock  that  Mrs.  Drlggs  was 
apt  to  have  forged  papers  of  some  kind  against 
his  estate,  and  that  he  advised  him  to  protect 
his  heirs  by  getting  out  deeds  to  the  people 
he  wanted  his  property  to  go  to,  and  that 
Chamock  told  him  to  prepare  the  deeds,  which 
the  witness  did;  that  Chamock  signed  the 
deeds  and  stated:  "Well,  this  will  balk  her, 
the  old  w(Hnan,  in  anything  that  she  does." 
Witness  Haas  testified  In  substance  that  In 
the  latter  part  of  February  or  1st  of  March 
he  had  conversations  with  Ghamock  in  his 
lifetime  relative  to  defendant  in  which  Char- 
nock  said  that  Mrs.  Driggs  and  some  attor- 
ney wanted  him  to  sign  a  lease,  and  he  says, 
"I  wouldn't  sign  any  lease  to  any  one  and 
didn't  sign  any  papers."  George  Chamock,  a 
brother  of  the  deceased,  testified  that  his 
brother  John  told  him  Mrs.  Drlggs  had  been 
there  and  was  trying  to  get  a  lease,  and  so 
on.  He  just  made  sport  of  it  He  said:  "To 
think  that  I  would  give  a  lease  on  land  that 
was  already  leased  and  ready  to  put  crops 
and  a  man  that  had  been  cultivating  it  for 
years,  and  she  has  no  horses  or  tools  of  any 
kln^  to  put  a  crop  in  with."  He  says:  "I 
must  be  a  fool,  any  one  would  think  of  giv- 
ing a  lease  to  a  person  under  such  condi< 
tions."  "Q.  What  did  he  say?  A  Well,  he 
didn't  sign  anything,  be  told  me.     I  under- 
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Stood  blm.  Be  didn't  tell  me  right  out,'  bat 
I  onderstood  that  he  did  not,  had  not  given 
any  lease."  He  said  Mrs.  Drlggs  was  an  ad- 
venturess ;  that  she  was  nothing  more  than 
an  adventuress,  and  was  not  really  reliable. 
He  said  something  more,  but  I  don't  feel  like 
saying.  He  told  ns  then  that  he  had  made 
out  a  will,  and  be  was  fixing  things  so  as  to 
head  off  the  old  lady,  the  old  woman,  as  he 
called  her,  in  «ase  be  passed  in  bis  checks ;  he 
Just  spoke  that  way."  Witness  Stackus  testi- 
fied that  deceased  said  to  bim  that  be  expect- 
ed to  have  some  trouble  with  Mrs.  Drlggs,  and 
he  was  deeding  most  of  bis  property,  most  of 
his  land,  away.  "I  had  talked  with  him  about 
Mrs.  Drlggs  before,  and  he  had  always  spo- 
ken of  her  lowly;  he  called  her,  and  spoke 
of  her  as  'that  old  thing  of  a  woman,  I  think 
iB  going  to  get — ^they  are  trying  to  get,  some 
of  my  property.'  He  called  her  a  reprobate. 
I  was  there  the  Sunday  before  bis  death,  and 
had  a  conversation  with  blm,  in  which  he, 
mentioned  Mrs.  Drlggs.  He  said  that  he  ex- 
pected there  would  be  trouble  with  her,  but 
he  thought  he  had  things — business  affairs — 
arranged  so  that  be  didn't  anticipate  any 
trouble."  Witness  Reiuhart  testified:  "He 
told  me,  he  says,  'She  Is  working  a  good  deal 
as  she  worked  in  the  Hill  case.'  He  read 
about  the  Hill  case,  and  be  said  to  me:  'She 
Is  working  me  about  the  same  as  she  worked 
old  man  Hill ;  I  think  that  is  her  game  of 
coming  to  me  with  soup.' "  Much  other  testi- 
mony of  a  like  character  was  introduced. 

Respondent  Justifies  the  rulings  of  the  court 
In  receiving  the  evidence  upon  .the  ground 
that  Chamock  and  his  friends  were  suspi- 
cious of  Mrs.  Drlggs,  and  believed  that  she 
had  designs  on  bim ;  that  owing  to  this  fact, 
and  for  the  purpose  of  "heading  off"  Mrs. 
Driggs .  in  any  attempt  she  might  make  to 
forge  an  Instrument  affecting  his  property, 
he  deeded  the  property  described  in  the  lease 
to  his  daughter.  The  suspicion  and  belief  of 
Chamock  and  his  friends  might  have  been 
wholly  groundless.  In  no  event,  however, 
could  it  constitute  evidence  tending  to  show 
defendant's  guilt  Respondent  also  insists 
that,  inasmuch  as  the  expressed  considera- 
tion in  the  lease  was  "past  kindness  and  ten- 
der care  bestowed"  upon  the  deceased  by  the 
defendant,  the  evidence  was  competent  for  the 
purpose  of  showing  no  such  consideration  ex- 
isted, or.  If  it  existed,  no  value  was  placed 
thereon  by  Chamock.  The  forgery,  however, 
did  not  depend  upon  the  sufficiency  or  Insuffl- 
clency  of  the  consideration.  Testimony  on 
behalf  of  defendant  to  the  effect  that  she  had 
bestowed  the  tender  care  and  performed  the 
kindly  acts  specified  in  the  lease,  and  that  it 
constituted  full  consideration  therefor,  could 
In  no  wise  affect  her  status  under  the  charge 
of  forging  the  Instrument.  If  improper  in 
the  one  case,  it  must  likewise  t>e  Impropet  in 
the  other. 

Respondent  also  contends  "that  sufiiclent 
testimony  of  the  acts  and  declarations  of 
deceased  concerning  defendant  appears  In  the 


record,  without  objection  having  been  made 
thereto,  to  cure  any  possible  error  lA  the  ad- 
mission of  other  similar  evidence  to  which 
proper  objection  was  made,"  and  for  which 
reason  the  errors  were  without  prejudice  to 
the  substantial  rights  of  defendant  We  can: 
not  assent  to  this ;  Indeed,  the  circumstances 
and  facts  connected  wltfi  the  alleged  forgery 
are  of  snch  a  nature  that  it  would  be  difficult 
to  conceive  of  evidence  more  prejudicial  in 
its  effect  upon  the  Jury.  Moreover,  as  we 
have  seen,  the  record  bristles  with  objections 
repeated  over  and  over  again  to  the  same 
line  of  questions. 

The  mental  state  of  the  deceased  toward 
defendant  was  wholly  Irrelevant  so  far  as  it 
affected  her  guilt  or  Innocence.  We  are  aware 
of  no  mle  of  evidence  which  wonld  warrant 
the  reception  in  evidence  In  this  case  of  the 
statements  and  declarations  of  John  J.  Char- 
nock,  deceased,  as  they  are  disclosed  by  the 
record.  They  form  no  part  of  the  res  gesta 
(section  1850,  Code  Civ.  Proc.),  were  not  au- 
thenticated under  the  solemnity  of  an  oath, 
nor  made  In  the  presence  or  hearing  of  de* 
fendant  and  constituted  hearsay  pure  and 
simple,  if  not  "vicious  and  venomous."  These 
views  are  fully  sustained  by  People  v.  Landls, 
139  Cal.  426,  73  Pac.  168,  the  facts  of  which 
are  identical  with  those  in  the  case  at  bar, 
and  People  v.  Irwin,  77  Cal.  499,  20  Paa  56; 
People  V.  Carlton,  67  Cal.  83,  40  Am.  R^. 
112;  People  v.  Powell,  87  Cal.  863,  25  Paa 
481,  11  h.  R.  A.  75;  Roosa  T.  Boston  Loan 
Co.,  132  Mass.  439:  Bacon  v.  Charlton,  7 
Gush.  (Mass.)  581 ;  Meeker  v.  Boylan,  28  N. 
J.  Law,  274;  In  re  Calkins,  112  Cal.  800,  44 
Pac.  677.  We  have  carefully  examined  the 
authorities  cited  by  the  people,  but  the  points 
involved  therein  bear  no  analogy  to  the  case 
at  bar. 

While  our  attention  has  "been  directed  to 
other  alleged  errors  ajppearlng  In  the  record, 
the  Improbability  of  a  recurrence  of  the  same 
upon  a  new  trial  renders  it  unnecessary  that 
we  pass  upon  them. 

The  Judgment  and  order  denying  appel- 
lant's motion  for  a  new  trial  are  reversed. 

We  concur:   ALLEN.  P.  J.;  TAOOART,  J. 


(11  Cal.  A.  SW) 
PEOPLE  V.  DRIGG8.    (Cr.  1,685.) 
(Supreme  Court  of  California.    Feb.  14,  1910.) 

Gertrude  Driggs  was  convicted  of  forgery,  and 
a  judgment  of  cooviction  and  order  denying  new 
trial  was  reversed  by  the  District  Court  ct  Ap- 
peal (108  Pac.  G2),  and  the  state  applies  for  a 
rehearing  in  the  Supreme  Ck>urt  Application 
denied. 

See,  also,  10  Cal.  App.  446,  102  Pac.  642. 

PER  CURIAM.  Application  (or  a  hearing  In 
this  court  is  denied.  In  denying  this  application 
we  deem  it  proper  to  say  that  we  are  not  to  be 
understood  as  approving  that  portion  of  the 
opinion  which  is  as  follows:  "The  mental  state 
of  the  deceased  toward  defendant  was  wholly  ir- 
relevant so  far  as  it  affected  her  guilt  or  inno- 
cence." 
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(1S7  Cal.  m.) 

STUM  T.  HADRICH  et  al.     (L.  A.  2,419.) 

(Supreme  Court  of  California.    March  18,  1910. 

Rehearing  Denied  April  15,  1910.) 

Pabtnersrip  (§  58*)— Cbkation  or  Reijition 

—Evidence. 

On  an  issue  as  to  whether  plaintiff  had 
Bold  to  defendant  a  half  interest  in  his  business, 
evidence  held  insufficient  to  show  a  sale. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  f  63.»] 

Department  2.  Appeal  from  Superior  Court, 
San  Bernardino  Offiinty;  Benjamin  F.  Bled- 
soe, Judge. 

Action  by  John  A.  Stnm  against  L.  P.  Had- 
rlch  and  others.  Appeal  by  plafntllT  from  a 
Judgment  for  defendants.     Affirmed. 

Frank  G.  Bryant,  for  appellant  Wallace 
W.  Wldeman,  Frank  Herald,  and  Welch  & 
Thompson,  for  respondents. 

MELVIN,  J.  Appeal  from  a  Judgment  In 
favor  of  defendants.  In  November,  1904,  re- 
spondent Hadrlch  was  the  proprietor  of  a 
confectionery  and  catering  business  In  Los 
Angeles.  The  stock,  fixtures,  and  good  will 
were  worth  $8,000.  Certain  negotiations  were 
bad  between  Hadrlch  and  Stum  looking  to  a 
sale  of  a  half  Interest  In  the  business  to  the 
latter  for  |500.  Stum  was  an  expert  caterer, 
and  it  was.  understood  In  the  discussions  be- 
tween him  and  Hadrlch  that,  if  he  purchased 
a  half  interest  In  the  business  at  the  sum 
named,  he  was  to  devote  his  entire  time  to 
the  management  of  the  establishment  Con- 
versations were  held  at  Hadrlch's  place  of 
business  and  at  that  of  one  Sparks,  in  which 
it  was  arranged  that  Stum  should  pay  |50 
at  once,  |lu0  within  a  day  or  two  thereafter, 
and  that  be  and  Hadrlch  should  obtain  the 
remaining  $350  of  the  purchase  price  from 
^arks  upon  their  joint  note.  This  amount 
was  to  be  repaid  oat  of  Stum's  share  of  the 
profits  of  the  business.  Stum  paid  the  $50 
and  received  from  Hadrlch  the  keys  of  the 
store  and  of  the  cash  register,  and,  at  the 
latter's  request  wrote  one  letter,  signing  the 
name  "Stum  &  Hadrlch."  This,  and  ordering 
the  porter  to  clean  up  the  store  on  one  occa- 
sion, seem  to  have  been  the  only  services 
rendered  by  appellant  When  he  tendered 
$100,  two  days  after  bis  payment  of  $50, 
Hadrlch  refused  to  accept  It  and  repudiated 
the  sale.  Subsequently,  through  his' attorney, 
Hadrlch  offered  to  return  the  $50,  but  as  the 
tender  was  refused,  he  paid  that  sum  Into 
court  tor  the  use  of  plaintiff.  Stum  testified 
at  the  trial:  "It  was  agreed  between  Had- 
rlch and  me  that  the  sale  should  be  evidenc- 
ed by  an  agreement  or  contract  in  writing. 
This  was  never  done.  When  we  went  up  to 
see  Wideman  (the  attorney  who  prepared  the 
bill  of  sale)  about  the  contract  I  would  not 
sign  it  as  prepared,  and  left  them.  Thereaft- 
er, on  the  same  day,  I  tendered  the  $100  as 
hereinabove  stated." 


About  half  a  year  following  the  transac- 
tions between  Stum  and  Hadrlch,  the  latter 
exchanged  his  business  for  the  property  in 
San  Bernardino  county  in  which  appellant 
claims  an  interest.  It  was  alleged  In  the 
complaint  that  appellant,  by  reason  of  own- 
ership of  a  half  Interest  in  the  business  for- 
merly conducted  by  Hadrlch,  was  entitled  to 
an  undivided  half  Interest  in  the  real  prop- 
erty obtained  by  Hadrlch  in  exchange  for 
the  stock,  fixtures,  and  good  will  of  his  store 
in  Los  Angeles.  The  other  defendants  are 
sued  as  trustees,  alleged  to  be  holders  of  the 
title  to  a  portion  of  this  land  who  had  taken 
their  respective  parcels  of  the  property  fraud- 
ulently and  with  full  knowledge  of  Stum's 
equities. 

Although  the  contract  of  copartnership  was 
to  be  the  final  agreement  within  which  all 
of  the  oral  negotiations  were  to  be  gathered 
and  expressed,  plaintiff  did  not  so  far  as  the 
evidence  shows,  offer  to  defendant  any  such 
agreement  for  execution,  nor  did  he  tender 
a  note  to  Hadrlch  for  signature,  nor  In  lieu 
thereof  offer  defendant  $350,  the  amount 
agreed  upon  according  to  his  testimony  as 
the  final  payment  of  the  purchase  price  of 
the  half  interest  In  the  business.  He  seems 
to  have  done  nothing  to  consummate  the  pro- 
posed sale  after  Hadrlch  declined  to  proceed 
further  with  the  matter.  The  testimony  In 
his  behalf  failed  utterly  to  show  a  completed 
sale  of  a  half  Interest  in  the  business,  and 
consequently  there  Is  nothing  on  which  to 
base  a  claim  to  a  like  Interest  in  the  property 
obtained  in  exchange  for  the  store,  fixtures, 
and  good  will. 

The  Judgment  is  affirmed. 

We  concur:    LORIGAN,  J.;  HDNSHAW,  J. 


(UT  Cal.  MS) 

CITY  OF  LOS  ANGELES  v.  SOUTHERN 
PAO.  R.  CO.  et  al.    (U  A.  2,246.) 

(Supreme  Court  of  California.  March  14,  1910. 
Rehearing  Denied  April  13,  1910.) 

1.  RAII.B0AD8  ({  76*)— Rights  in  Stbkets— 
CONSTBUcnoN  OF  Tbaokb. 

Where  a  city  ordinance  purported  to  giant 
the  unreserved  and  unrestricted  use  of  a  street 
to  defendant  for  railroad  purposes,  defendant 
was  not  compelled  at  the  outset  to  construct  all 
the  tracks  it  had  a  right  to  lay  in  the  street 
under  its  grant. 

[Ed.   Note. — For   other  cases,   see   Railroads, 
Cent.  Dig.  S  195?   Dec.  Dig.  §  76.*] 

2.  Railboads  (S  75*)— Streets— Use— "Extent 
-Determination  of  Citt  Council. 

Where  a  city  council  was  authorized  to 
grant  a  railroad  certain  rights  in  a  street,  the 
council  was  not  required  to  determine  what  use 
of  the  street  was  absolutely  necessary  for  the 
grantee,  but  might  simply  determine  what  street 
or  streets  it  would  devote  to  the  grantee's  use, 
leaving^  to  the  railroad  company  the  right  to 
determine  what  use  would  be  necessary  and 
within  the  council's  jarisdiction  to  gradt  as 
time  and  experience  should  determine. 

[E5d.    Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  {  185;    Dec.  Dig.  «  75.  •] 


•For  other  eases  see  sama  topic  and  section  NUMBER  In  Deo.  &  Am.  Digs.  1907  to  OaU,  ft  Reportar  Indexes 
108  P.— 6 
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8.  Bailboads  (8  75*)— Use  or  Stbeets— Mu- 

NIOIPAI.  GBANT— AUTHORIir  0»  CiTT  COUN- 
CIL. 

Where  a  city  council  had  jarisdiction  to 
grant  a  railroad  company  certain  rights  in  a 
street,  an  ordinance  exceeding  the  council's  ju- 
risdiction was  nevertheless  valid  to  the  extent 
of  the  council's  power  to  grant. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  8  18T ;   Dec.  Dig.  i  75.*] 

4.  Municipal  Corporations  (|§  080,  681*)— 
Grants  or  Rights  in  Street— Municipal 
Authority — Statutes — Repeal. 

Act  May  20,  1861  (St.  18G1,  c.  532)  |  21, 
authorizing  any  county,  city,  or  town  to  grant 
to  any  railroad  company  the  use  of  any  of  its 
streets  or  hii;hways  absolutely  necessary  to  en- 
able the  railroad  company  to  reach  an  acces- 
sible point  for  a  depot  therein  or  to  pass  through 
the  same  on  as  a  direct  a  route  as  possible,  con- 
ferred no  greater  authority  on  a  city  council 
than  Civ.  Code,  SS  465.  470.  relating  to  the 
same  subject,  by  which  the  act  was  superseded. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1464;  Dec  Dig.  SS 
680,  681.*] 

6.  Municipal  Corporations  (8|  680.  681*)— 
Grants  or  Rights  in  Streets— Statutes. 
Civ.  Code,  8  465,  subd.  5,  authorizes  cities 
to  grant  to  a  railroad  corporation  the  right  to 
construct  Its  road  along  any  street  on  its  route, 
provided  the  corporation  shall  restore  the  street 
to  its  former  state  of  usefulness  as  near  as  may 
be,  or  so  that  the  railroad  shall  not  unneces- 
sarily impair  its  usefulness  or  injure  its  fran- 
chise. Section  470  declares  that  no  railroad  cor- 
poration shall  use  any  street  within  a  city  un- 
less the  right  to  use  it  is  granted  by  a  two- 
thirds  vote  of  the  city  authorities,  from  which 
the  right  must  emanate.  Held,  that  section  470 
merely  makes  the  municipal  grant  a  condition 
precedent  to  the  exercise  of  power  given  by  the 
Legislature  so  far  as  city  streets  are  concerned, 
and  cannot  be  construed  to  confer  on  the  city 
power  to  authorize  a  greater  use  of  the  street 
than  that  declared  by  section  465,  subd.  S,  which 
limited  a  city's  power  fo  to  grant. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  8  1464;  Dec.  Dig.  88 
680,- 681.*] 

6.  Municipal  CospoBATiONa  (88  680,  681*>— 

Grants  07  Rioets  in  Streets— Power  of 

City— "Road." 

(3iv.  Code,  8  465,  subd.  4,  provides  that  a 
railroad  should  have  power  to  lay  out  its  road 
not  exceeding  nine  rods  wide,  and  to  construct 
and  maintain  the  same  with  a  single  track  and 
with  such  appendages  and  adjuncts  as  mit^t  i>e 
necessary  for  its  convenient  use,  and  subdivision 
5  authorized  the  construction  of  the  "road" 
along  any  street  so  as  not  to  unnecessarily  im- 
pair its  usefulness  or  injure  its  franchise,  etc. 
Held,  that  the  word  "road"  was  not  used  in 
subdivision  5  in  connection  with  "appendages 
and  adjuncts"  as  in  subdivision  4,  and  there- 
fore should  be  construed  only  to  include  the 
railroad's  single  or  double  tracli,  as  the  case 
might  be,  and  hence  the  city  had  no  power  to 
grant  a  railroad  company  the  right  to  lay  a 
third  track  in  a  street  for  any  purpose. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporntions,  Cent.  Dig.  8  1464 ;  Dec.  Dig.  88 
6S0.  681.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6250-6254.] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  (Tounty;  D.  K.  Trask,  Judge. 

Action  in  the  nature  of  ejectment  by  the 
City  of  Los  Angeles  against  the  Southern 
Pacific  Railroad  Company  and  the  Southern 


Pnclflc  Company.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Serened  and  re- 
manded. 

Leslie  R.  Hewitt,  City  Atty.,  Jobn  W. 
Shenk,  Asst  City  Atty.,  Lewis  R.  Works,  and 
Howard  Robertson,  Deputy  City  Atty.,  for 
appellant.    J.  W.  McKInley,  for  respondents. 

ANGELLOTTI,  J.  This  Is  an  appeal  from 
a  Judgment  in  favor  of  defendants.  The  ac- 
tion was  one  in  the  nature  of  ejectment  to 
oust  defendants  of  iwssession  of  a  portion  of 
Alhambra  avenue  in  the  city  of  Los  Angeles, 
occupied  by  them  with  a  railroad  track. 

Defendant  Southern  Pacific  Company  Is  In 
possession  of  all  the  railroad  tracks  of  the 
other  defendant,  holding  and  operating  trains 
thereover  under  a  lease  from  such  defendant. 
In  the  year  1874  the  Southern  Pacific  Rail- 
road Company  constructed  a  single  steam 
railroad  track  along  the  center  line  of  the 
entire  length  of  what  Is  now  known  as  Al- 
hambra avenue,  and  In  the  year'  1805  it  con- 
structed a  second  track  along  the  entire 
length  of  said  avenue  parallel  to  and  abont 
eleven  feet  south  of  the  center  line  thereof, 
and  has  ever  since  maintained  and  used  the 
said  tracks  as  part  of  its  railroad  system. 
In  the  year  1902,  It  laid  a  third'  track  along 
a  portion  of  said  avenue,  south  of  the  other 
two  tracks,  which  It  has  ever  since  maintain- 
ed and  used  for  raQroad  purposes.  It  la 
this  third  track  that  is  in  question  here.  It 
appears  that  this  track  is  not  a  part  of  the 
main  traveled  road  of  defendant,  but  Is  one 
running  to  the  grounds  occupied  by  the  ratt- 
road  repair  shops,  and  that  It  Is  also  used 
for  siding  and  svrltching  pturposes.  It  far* 
ther  appears  that  the  effect  of  the  mainte- 
nance of  this  track  In  Its  present  condition 
Is  to  prevent  the  use  of  the  southerly  half  of 
the"  avenue  by  wagons  or  vehicles,  but  we  do 
not  deem  this  consideration  material  to  a  dis- 
position of  this  appeal. 

Defendants  base  their  alleged  right  to  snch 
use  of  Alhambra  avenue  upon  an  ordinance 
adopted  by  the  city  council  of  the  city  of 
Los  Angeles  on  July  24,  1873,  and  approved 
by  the  mayor  thereof  on  July  28,  1873.  So 
far  as  Is  material  here,  that  ordinance  pur- 
ported to  "set  apart"  from  the  public  high- 
ways of  the  city  of  Los  Angeles  all  of  San 
Femandq  and  Mission  streets  (the  latter  be- 
ing now  Alhambra  avenue)  "to  the  unreserv- 
ed and  unrestricted  use  of  the  Southern  Pa- 
cific Railroad  Company,"  and  to  grant  to  said 
company  "the  right  of  way  over  and  along 
the  same  •  •  •  for  the  building,  main- 
taining, and  operating  of  its  railroads  by  and 
through  the  track  or  tracks  which  said  com- 
pany shall  deem  it  necessary  to  build  along 
and  over  the  same  and  with  the  privilege  to 
said  company  to  make  such  embankments 
and  excavations  upon  said  streets  as  shall  be 
found  necessary  by  the  company's  eng;lneer  to 
the  proper  construction  of  .said  railroad  and 


'For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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Its  connectlonB  with  said  city."  The  only 
reservations  or  conditions  therein  were  as  to 
the  right  of  the  dty  to  maintain  zanjas,  wa- 
ter courses,  sewers,  water  pipes,  and  gas 
pipes,  and  a  provision  as  to  the  reversion  In 
the  event  of  nonuse  by  the  grantee.  There 
can  be  no  room  for  doubt  that  such  use  of 
the  street  as  Is  being  made  by  the  defendants 
is  warranted  by  the  terms  of  this  ordinance. 
As  said  by  the  learned  Jadge  of  the  trial 
court:  "This  ordinance  purports  to  grant 
•  •  •  the  •unreserved  and  unrestricted  use' 
of  the  street  in  question  •  •  •  'for  the 
building,  maintaining  and  operating  of  its 
railroads  by  and  through  the  track  or  tracks 
which  said  company  shall  deem  It  necessary 
to  build  along  and  over  the  same,'  •  •  • 
excepting  or  reserving  only  certain  rights  as 
to  ditches,  street  crossings,"  etc.  The  lan- 
guage of  the  ordinance  Is  so  plain  and  unam- 
biguous In  this  regard  as  to  leave  no  room 
for  doubt  as  to  the  construction  that  must 
be  placed  upon  It,  and  counsel  tor  the  city 
make  no  claim  to  the  contrary. 

It  Is  established  by  the  decision  In  Work- 
man V.  Southern  Pacific  B.  B.  Co.,  129  Cal. 
S36,  62  Pac.  185,  816,  that  the  grantee  was 
not  compelled  to  construct  at  the  outset  all 
the  tracliis  it  had  a  right  to  lay  In  the  street 
under  Its  grant,  but  that,  constructing  a  sin- 
gle track  at  first,  it  might  construct  any  ad- 
ditional track  or  tracks  authorized  by  the 
ordinance  -at  any  time  in  the  -  future  and 
"whenever  it  should  become  desirable  from 
the  necessities  or  convenience  of  oi)eratlng  Its 
road."  It  was  further  determined  by  that 
case  that  the  city  council  was  not  required  to 
<determine  what  use  of  the  street  was  "at>- 
«olutely  necessary,"  for  the  grantee,  but  that 
it  might  simply  determine  what  street  or 
streets  It  would  give  to  the  use  of  the  rail- 
road company,  leaving  to  the  railroad  com- 
pany the  right  to  determine  what  use  will 
be  necessary,  "as  time  and  experience  shall 
demonstrate."  We  are  spealdng,  of  course, 
of  such  "use"  as  might  l^aily  be  granted  by 
the  council. 

It  is  contended  by  appellants  that  the  ordi- 
nance is  absolutely  void,  for  the  reason  that 
it  granted  rights  beyond  the  power  of  the 
council  to  glv&  It  is  not  claimed  that  the 
council  did  not  have  the  right  to  authorize  a 
limited  use  of  Alhambra  avenue  by  the  gran- 
tee for  railroad  purposes,  but  It  Is  Insisted 
that  it  had  no  right  to  give  the  railroad  com- 
pany the  practically  absolute  control  of  the 
whole  street,  or  any  such  ■  right  therein  as 
would  authorize  it'  to  maintain  the  third 
track  under  the  existing  conditions.  It  is 
dear,  in  view  of  the  concession  that  the  city 
council  had  the  legal  right  to  authorize  a 
limited  use  by  the  railroad  company  of  Al- 
hambra avenue,  that  the  ordinance  cannot  be 
held  to  be  absolutely  void.  As  said  by  coun- 
sel for  respondents,  it  is  undoubtedly  valid 
"to  the  extent  of  the  right  which  was  within 
the  power  of  the  council  to  grant,"  and  as 
said  by  this  court  of  another  ordinance  In 


Workman  v.  Southern  Pacific  VL  R.  Co.,  su- 
pra, it  gives  "to  the  company  the  right  to 
make  such  use  of  the  street  as  the  city  could 
authorize."  Admittedly,  the  city  council  at 
that  time  had  only  such  power  in  this  regard 
as  had  been  conferred  on  them  by  the  Legis- 
lature of  the  state.  Their  authority  to  graht 
such  a  use  of  the  street  by  the  raUroad  com- 
pany as  includes  the  maintenance  of  this 
third  track  must  be  found,  so  far  as  we  have 
been  able  to  ascertain,  in  sections  465,  470, 
Civ.  Code,  as  the  same  stood  at  the  time  of 
the  adoption  of  this  ordinance,  for  no  other 
provision  of  law  bearing  on  the  matter  has 
been  called  or  has  come  to  our  attention. 
Learned  counsel  for  respondents  cites  certain 
sections  of  the  act  providing  "for  the  incor- 
poration of  railroad  companies,"  etc.,  approv- 
ed May  20,  1861  (St  1861,  p.  607),  under 
which  the  Southern  Pacific  Railroad  Com- 
pany was  organized.  The  particular  section 
of  tills  act  relied  on  Is  section  21,  authorizing 
any  county,  dty,  or  town,  by  a  certain  vote 
of  its  leglslattve  body,  to  grant  to  any  rail- 
road company  the  use  of  any  of  the  streets 
or  highways  which  may  be  absolutely  neces- 
sary "to  enable  any  such  company  to  reach 
an  accessible  point  for  a  depot"  therein,  "or 
to  pass  through  the  same  on  as  direct  a  route 
as  possible  and  accommodate  the  traveling 
and  commercial-  Intertets  thereof."  Read  In 
connection  with  the  other  provisions  of  the 
act,  this  section  conferred  no  greater  Author- 
ity on  a  dty  council  than  the  provisions  of 
the  Civil  Code  above  cited,  and  by  which, 
we  have  no  doubt,  it  was  superseded  upon  the 
going  Into  effect  of  the  Civil  Code,  January  1, 
1873.  At  the  time  of  the  adoption  of  this  or- 
dinance, the  only  legislative  authorization  of 
the  use  of  a  public  street  for  railroad  purpos- 
es was  in  subdivision  5,  |  465,  Glv.  Code,  the 
section  enumerating  the  powers  of  railroad 
corporations.  That  subdivision  purported  to 
empower  any  sudi  corporation  to  "construct 
their  roads  across,  along,  or  upon  any  •  •  • 
street,  avenue  or  highway  •  •  •  which 
the  route  of  its  road  intersects,  crosses  or 
runs  along,  •  •  • "  with  the  proviso  that 
"the  corporation  shall  restore  the  street,  ave- 
nue, highway  •  •  •  to  its  former  state 
of  usefulness  as  near  as  may  be,  or  so  that 
the  railroad  shall  not  unnecessarily  Impair 
Its  usefulness  or  injure  its  franchise."  This 
subdivision  was  a  part  of  the  original  Code, 
and  has  never  been  amended.  It  is  to  be 
observed  that  this  provision  is  limited  to  the 
"road"  of  a  railroad  corporation;  in  other 
words,  that  it  grants  to  a  railroad  corpora- 
tion the  right  to  use  a  street,  avenue,  or 
highway  only  as  a  place  for  its  "road." 
Nothing  is  said  therein,  as  in  the  next  pre- 
ceding subdivision,  to  which  we  will  refer 
later,  about  "such  appendages  and  adjuncts 
as  may  be  necessary  for  the  convenient  use 
of  the  same."  This,  as  we  have  said,  was 
the  only  purported  legislative  authorization 
of  the  use  of  any  street  for  railroad  purpos- 
es.    Section  470,  Civ.  Code,  as  it  then  and 
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has  ever  since  stood,  providing  tliat  "no 
railroad  corporation  must  use  any  street,  al- 
ley or  blgliway,  or  any  of  the  land  or  water, 
within  any  Incorporated  city  or  town,  unless 
the  right  to  so  use  the  same  Is  granted  by 
a  two-thirds  vote  of  the  town  or  city  au- 
thority from  which  the  right  must  emanate," 
is  simply  a  limitation  upon  such  authoriza- 
tion, making  such  a  grant  by  the  town  or  city 
authority  a  condition  precedent  to  the  exer- 
cise of  the  power  given  by  the  Legislature 
so  far  as  streets  in  incorporated  cities  or 
towns  were  concerned.  See  Areata  v.  Ar- 
eata, etc.,  R.  R.  Co.,  92  Cal.  645,  28  Pac.  676. 
In  other  words,  section  470,  Civ.  Code,  can- 
not be  construed  as  conferring  on  the  "town 
or  city  authority"  the  power  to  authorize  any 
use  of  a  street  greater  than  that  declared  by 
subdivision  5,  §  465,  Civ.  Code.  The  city 
council  of  Los  Angeles  was  limited  therefore 
to  a  grant  of  the  right  described  in  said  sub- 
division 5,  {  465,  Civ.  Code,  and.  In  so  far  as 
the  ordinance  exceeded  this,  it  was  without 
legislative  authority  and  Ineffectual  to  give 
the  railroad  company  any  rights.  The  pow- 
er given  by  that  subdivision  was  simply  "to 
construct  their  roads  across,  along,  or  upon" 
a  street  or  highway. 

What  was  meant  by  the  term  "roads"  as 
therein  used?  We  think  it  must  be  held  to 
have  meant  the  single  or  double-track  road 
referred  to  in  subdivision  4  of  the  same  sec- 
tion as  It  stood  at  that  time,  and  until  amend- 
ed after  the  Judgment  in  this  case  (St.  1907, 
p.  99),  and  which  provided  that  every  rail- 
road corporation  has  power  "to  lay  out  its 
road  not  exceeding  nine  rods  wide,  and  to 
construct  and  maintain  the  same,  with  a  sin- 
gle or  double  track,  and  with  such  append- 
ages and  adjuncts  as  may  be  necessary  for 
the  convenient  use  of  the  same."  Doubtless 
the  words  "and  with  such  appendages  and 
adjuncts,"  etc.,  as  used  in  this  subdivision, 
include  necessary  sidetracks,  but  this  sub- 
division is  not  the  one  dealing  with  the  right 
to  use  a  street  or  highway.  When  we  come 
to  that  subdivision  (subdivision  5),  we  And 
that  right  limited  to  the  "road."  The  words 
"such  appendages  and  adjuncts,"  etc.,  as  used 
in  subdivision  4,  are  words  of  broad  import, 
Including  perhaps,  as  practically  decided  in 
Southern  Paciflc  R.  R.  Co.  v.  Raymond,  53 
Cal.  223,  even  workshops  for  repairing  the 
cars  and  locomotives  of  the  railroad  com- 
pany. In  the  absence  of  very  clear  language 
to  that  effect,  we  are  not  Inclined  to  construe 
subdivision  6  as  Intending  or  authorizing 
any  such  use  of  a  public  highway  by  a  rail- 
road corporation  as  would  include  the  occu- 
pation thereof  for  all  such  purposes  as  would 
be  included  in  the  term  "such  appendages 
and  adjuncts,"  etc.  While  such  appendages 
and  adjuncts  may  be  a  part  of  the  "road" 
in  one  sense  of  the  word,  they  are  not  a  part 
of  the  road  as  the  same  Is  described  in  sul>- 
divislon  4.    As  there  described,  the  append- 


ages and  adjuncts  are  things  additional  to 
the  road  proper,  things  necessary  to  the  con- 
venient use  of  the  road,  whldt  the  railroad 
corporation  has  the  general  power  to  con- 
struct and  maintain  in  such  places  as  it  may 
lawfully  acquire  and  occupy  for  the  purpose. 
The  omission  of  any  reference  thereto  In  the 
aubdivislon  relative  to  the  use  of  public  high- 
ways shows  the  intention  to  confine  such  use 
to  the  road  Itself,  consisting  of  not  exceed- 
ing two  tracks.  In  our  opinion  the  subdivi- 
sion did  not  authorize  the  city  council  to  al- 
low a  third  track  to  be  placed  on  the  street 
The  amendment  of  1907,  heretofore  referred 
to,  allowing  "one  or  more  tracks"  Instead  of 
a  "single  or  double  track,"  can,  of  course, 
have  no  effect  in  this  case,  which  must  be 
determined  upon  the  law  as  it  stood  at  the 
time  of  the  adoption  of  this  ordinance.  The 
case  of  Workman  t.  Southern  Paciflc  R.  R. 
Co.,  supra,  relied  on  by  learned  counsel  for 
respondents,  is  In  point  here  only  so  far  as 
already  Indicated.  The  question  there  was 
the  right  of  the  railroad  company  to  lay  a 
second  track  after  it  had  constructed  and  op- 
erated for  many  years  only  a  single  track, 
under  an  ordinance  giving  it  the  right  of  way 
for  Its  "track  or  tracks."  This  court  said 
that  under  the  law  the  railroad  company  was 
authorized  to  construct  and  maintain  "a  sin- 
gle or  double  track,"  and  that  the  grant  con- 
tained in  the  ordinance  gave  to  the  company 
"the  right  to  make  such  use  of  ttte  street  as 
the  city  oovld  authorize,  and  as  circumstances 
may  at  any  time  thereafter  require."  (The 
italics  are  ours.)  The  case  of  Areata  ▼.  Ar- 
eata, etc.,  R.  R.  Co.,  92  Cal.  639,  28  Pac.  676, 
involved  the  question  of  the  right  of  a  board 
of  trustees  of  an  incorporated  town  to  allow 
a  second  track,  where  it  had  previously  giv- 
en permission  for  a  single  track.  The  sec- 
ond track  was  called  a  "side  track"  it  Is 
true,'  but  we  do  not  think  this  affects  the 
question.  What  was  said  in  the  opinion  In 
that  ease  must  be  construed  with  reference 
to  the  precise  question  presented.  We  are 
satisfied  that  the  opinion  should  not  be  con- 
strued as  Intimating  either  that  the  trustees 
had  the  right  to  permit  a  use  not  warranted 
by  subdivision  5,  §  465,  Civ.  Code,  or  that 
said  subdivision  authorizes  the  maintenance 
of  a  third  track  for  any  purpose.  We  have 
examined  the  cases  cited  from  other  states, 
and  find  none  that  affect  the  question  here 
discussed. 

No  question  is  raised  as  to  the  right  of  the 
city  of  Los  Anggles  to  maintain  this  action. 
If  the  occupancy  by  the  defendants  of  the 
portion  of  the  street  occupied  by  the  third 
track  is  unauthorized. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:  BBATTY,  C  J.;  SHAW,  J.; 
LORIGAN,  J.;   MELVIN,  J. 
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MbNEIL  V.  UORGAM. 


(167  Cal.  373) 

McNEIL  T.  MORGAN  (McNBlti,  Intervener). 

(S.  F.  6,021.) 

(Supreme  Court  of  California.    March  18,  1910. 

Rehearing  Denied  April  15,  1910.) 

1.  Quieting  Title  (|  35*)— Sufficiknct  of 
Complaint, 

A  complaint  which  alleged  that  plaintiff 
was  tbp  "owner  and  in  posseaaion  of  the  land, 
and  that  defendant  claimed  some  right,  title,  or 
interest  in  the  premises,  but  neither  in  law  nor 
in  equity  had  any  claim,  right,  title,  or  inter- 
est," was  sufficient  as  against  the  objection  that 
It  did  not  in  terms  proclaim  the  adverse  na- 
ture of  the  claim  respecting  which  plaintiff 
sought  to  have  his  title  quieted. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  §{  73,  74 ;   Dec.  Dig.  i  35.*] 

2.  Jdbt  (§  14*)— Right  to  Tbiai,  by  Jubt— 
Equitable  Actiow. 

An  action  to  quiet  title  to  land,  instituted 
by  a  plaintiff  in  possession,  is  in  equity,  and 
remains  so  notwithstanding  a  petition  by  the 
intervener  asserting  exclusive  ownership  and 
right  to  possession,  as  snch  intervener  is  mere- 
ly in  the  position  of  an  original  defendant  out 
of  possession,  and  he  is  not  entitled  to  trial  by 
-  jury  as  a  matter  of  right 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {  75;    Dec.  Dig.  i  14.*] 
8.  Executors  and  Aduimstbatobs  (|  22*)— 

Appointment  of  Speciai.  Adhinistbatob. 
Code  Civ.  Proc.  i  1412,  providing  that  ap- 
pointment of  a  special  administrator  may  be 
made  at  any  time  and  mnst  be  made  hf  entry 
npon  the  minotes  of  the  court  specifying  the 
powers  to  be  exercised  by  him,  was  not  manda- 
tory as  to  the  entry  of  a  minute  order,  and  the 
appointment  was  complete  when  the  order  was 
signed,  and  failnre  of  the  clerk  to  enter  it  oo 
the  minutes  would  not  inTalidate  it. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Dec.  Dig.  {  22.*] 

4.  EXECUTOBs  AND  Aduinistbatobs  ({  420*) — 
Actions— Special  Ad.ministbatobs. 

Code  Civ.  Proc.  §  1582,  permitting  actions 

to   quiet  title   against  administrators,   includes 

special  as  well  as  general  administrators. 
[Ed.    Note.— For  other  cases,   see   Ezeeaton 

and  Administrators,  Dec.  Dig.  i  420.*] 

Beatty,  C.  J.,  dissenting. 
Department    2.      Appeal    from    Superior 
Gonrt,  Santa  Clara  County;    A.  L.  Rliodes, 
Judge. 

•  Action  by  Louise  R.  McNeil  against  Frank 
E.  Morgan,  in  which  James  McNeil  inter- 
venes. F^om  an  order  denying  the  motion 
of  the  intervener  for  a  new  trial,  be  appeals. 
Affirmed. 

Sullivan  &  Sullivan,  Theo.  J.  Roche,  and 
Cassin  &  Lucas,  for  appellant.  D.  M.  Del- 
mas,  W.  T.  Jeter,  and  Benjamin  K.  Knight 
(Wm'.  T.  Jeter  and  Henry  C.  McPilje,  of 
counsel),  for  respondent  Morgan. 

MELVIN,  J.  This  Is  an  appeal  by  Jamea 
McNeil,  intervener,  from  a  judgment  in  fa- 
vor of  the  plaintiff,  I»ulse  R.  McNeil,  and 
from  an  order  denying  the  motion  of  said  in- 
tervener for  a  new  trial. 

Plaintiff,  Louise  R.  McNeil,  brought  suit 
against  Frank  McLaughlin  as  administrator 
of  the  estate  of  James  McNeil,  deceased, 
seeking  a  judgment  against  the  estate  of  said 


deceased  quieting  her  asserted  title  to  cer- 
tain real  property  in  the  city  of  Santa  Oruz. 
On  the  day  after  it  w^  filed,  the  defendant 
ausn'ered,  and,  pursuant  to  a  stlpulatiou  of 
the  parties,  the  cause  was  transferred  to  the 
county  of  Santa  Clara  and  to  a  department 
of  the  superior  court  in  which  the  Hon.  A. 
L.  Rhodes  presided.  Both  parties  to  the  ac- 
tion also  by  stipulation  in  writing  waived  a 
trial  by  jury. 

After  the  cause  was  set  for  trial  in  Santa 
Clara  county,  Margaret  McNeil  and  James 
McNeil,  who  alleged  that  they  were  respec- 
tively the  surviving  wife  and  son  of  the  de^ 
ceased,  filed  their  complaint  In  intervention. 
In  the  first  cause  of  action  lAeaded  it  was 
alleged  that  the  land  in  suit  was  community 
property  of  Margaret  McNeil  and  4;he  deceas- 
ed; that,  after  the  death  of  James  McNeil, 
the  platntlff  took  possession  of  the  said  prop- 
erty, claiming  to  be  the  owner  thereof,  and 
that  she  was  still  holding  it  adversely  to 
the  estate  and  the  heirs  of  James  McNeil, 
deceased.  The  second  cause  of  action  was 
based  upon  the  theory  that  James  McNeQ, 
deceased,  and  Margaret  McNeil  had  been 
tenants  in  common,  each  owning  an  undivid- 
ed one-half  interest  In  the  land.  The  inter- 
veners prayed  judgment  that  the  plaintlffi 
had  no  interest  in  the  real  property,  that  the 
respective  interests  of  the  various  claimants 
be  ascertained,  and  that  the  said  interveners 
should  recover  possession  of  the  land. 

The  plaintiff  and  Frank  McLaughlin,  as 
administrator,  answered,  denying  all  of  the 
essential  allegations  of  the  complaint  in  in- 
tervention, except  that  James  McNeil  was 
an  lieir  of  James  McNeil,  deceased.  After 
the  cause  was  at  issue,  the  interveners  de- 
manded a  trial  by  jury  upon  all  matters  of 
fact  Involved,  but  their  request  was  denied 
by  the  court.  Thereafter  Margaret  McNeil 
dismissed  her  complaint  in  intervention. 
This  left  James  McNeil,  appellant  here,  th« 
only  Intervener. 

At  the  trial  it  appeared  that  an  appeal 
had  been  taken  from  the  order  appointing 
Frank  McLaughlin  administrator  of  the  es- 
tate. The  court  therefore  substituted  F.  E. 
Morgan,  special  administrator,  as  defendant 
in  the  action  in  the  place  and  stead  of  said 
McLaughlin.  The  special  administrator  was 
permitted  to  file  an  answer  to  the  complaint 
None  was  filed  by  him,  however,  to  the  com- 
plaint in  intervention.  After  the  trial  and 
this  appeal  the  special  administrator  ac- 
counted and  was  discharged.  F.  J.  noffnian 
was  appointed  administrator  of  the  estate  of 
James  McNeil,  deceased,  and  the  said  Hoff- 
man, as  administrator,  has  been  substituted 
as  a  party  in  the  place  and  stead  of  the  said 
Morgan,  Bi)eclal  administrator. 

Appellant  questions  the  sufficiency  of  the 
complaint  on  the  ground  that  it  does  not  in 
terms  proclaim  the  adverse  nature  of  the 
claim   respecting   which    plaintiff  seeks   to 
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have  her  tlUo  quieted.  SecUon  738  of  the 
Code  of  OvU  Procedure  authorizes  an  action 
to  quiet  title  to  real  property  adverse  to 
tba.t  of  the  perBoga  seeking  the  remedy,  and 
appellant  contends  that  such  an  action  Is  not 
available  against  one  whose  Interest  In  or 
claim  to  the  land  Involved  In  the  action  is 
not  opposed  to  that  of  plaintiff,  but  "con- 
sistent with  and  subordinate  to  plaintiff's 
assertion  of  title."  It  Is  not  necessary  .to 
decide  this  precise  question  because  the  com- 
plaint in  substance  does  seek  repose  of  title 
against  adverse  clalmanta  Tbe  complaint 
alleges  that  plaintiff  is  "the  owner  and  in 
possession"  of  the  land,  and,  further,  that 
defendant  "claims  some  right,  title  or  Inter- 
est in  the  premises,  •  *  *  but  neither  in 
law  nor  In  equity  has  he  any  claim,  right, 
title,  or  Interest  therein  or  thereto  or  In  or 
to  any  part  tha'eof."  It  seems  to  us  that,  if 
one  is  the  owner  and  in  the  possession  of 
property  and  another  asserts  a  claim  to  that 
property  which  is  founded  neither  In  law  nrfr 
in  equity,  the  asserted  claim  Is  necessarily 
adverse  to  that  of  the  owner  or  possessor  of 
the  land. 

Respondent  seeks  to  Justify  the  refusal  of 
the  lower  coiirt  to  accede  to  the  intervener's 
demand  for  a  jury  upon  two  grounds:  (1) 
That  he  "Is  bound  by  the  record  of  the  case 
at  the  time  of  intervention,"  and  was  there- 
tore  subject  to  the  terms  of  the  stipulation 
of  the  original  partleis  to  the  action  in  which 
a  Jury  trial  was  expressly  waived.  (^ 
That  an  action  to  quiet  title  to  land,  Institut- 
ed by  a  plaintiff  in  possession,  remains  in 
equity,  and  cannot  be  removed  to  the  domain 
of  law  where  trial  by  jury  may  be  demanded 
as  of  right  by  the  mere  averment  of  an  In- 
tervener that  he  is  the  owner  entitled  to  the 
possession  of  the  property.  It  Is  true,  gen- 
erally speaking,  that  one  who  intervenes  In 
an  action  is  bound  by  the  record  of  the  ac- 
tion at  the  time  of  intervention.  For  exam- 
ple, it  has  been  held  that  such  a  party  is 
bound  by  depositions  taken  prior  to  his  in- 
tervention (Rainbolt  y.  March,  fi2  Tex.  246), 
but,  the  right  of  trial  by  Jury  being  a  very 
important  privilege  preserved  by  our  Con- 
stitution, we  would  be  loath  to  extend  the 
rule  in  such  manner  as  to  deprive  an  inter- 
vener of  a  trial  upon  matters  of  fact  by  a 
Jury  In  an  action  where  he  would  enjoy  the 
right  to  such  manner  of  trial  In  an  action 
-  commenced  by  him  originally.  "An  interven- 
tion merely  adds  new  parties  for  the  pur- 
pose of  determining  all  conflicting  claims  to 
the  matter  in  controversy,  and  does  not  af- 
fect the  nature  of  the  action  so  that  plaintiff 
in  an  action  at  law  is  not  deprived  of  his 
right  to  a  Jury  trial  by  an  intervention  pray- 
ing for  equitable  relief — citing  Reay  v.  But- 
ler, 7  Pac.  66©.  "While,  on  the  other  hand, 
if  the  case  is  properly  triable  by  Jury,  a  Ju- 
ry may  be  demanded  by  the  intervener,  al- 
though it  has  not  been  demanded  by  either 
of  the  original  parties" — citing  Lacroix  v. 
Menard,  3  Mart  N.  S.  (La.)  339,  15  Am.  Dec. 


161;  24  Oyc.  114.  It  is  not  necessary  for  us 
to  decide  this  interesting  question,  however, 
because  the  court  was  justified  in  refusing  a 
jury  trial  upon  the  second  ground  stated  by 
respondent,  namely,  because  the  intervener 
was  not  entitled  to  a  Jury  trial  as  matter  of 
right,  evoi  If  there  had  been  no  stipulation 
of  the  other  parties  waiving  a  Jury.  In  An- 
gus V.  Graven,  132  Gal.  666,  64  Pac.  1091,  in 
discussing  section  738  of  the  Code  of  Civil 
Procedure,  the  following  language  was  em- 
ployed: "The  purpose  of  the  section  Is  evi- 
dently to  afford  a  remedy  similar  in  charac- 
ter to  that  of  the  old  bill  of  peace,  but  ex- 
tending It  to  cases  which  the  latter  remedy 
did  not  reach.  See  Curtis  v.  Sutler,  15  Gal. 
259.  Courts,  however,  in  guarding  the  con- 
stitutional rights  to  a  Jury  trial,  have  re- 
peatedly held  that  where  the  suit  should 
have  been,  and  in  substance  Is,  an  action  for 
the  recovery  of  the  possession  of  land,  the 
right  of  a  defendant  to  a  jury  cannot  be  de- 
feated by  the  mere  device  of  bringing  the 
action  in  an  equitable  form.  And  so  it  has 
been  held  that  the  right  to  a  jury  is 'not  de- 
feated, virhere,  at  the  commencement  of  the 
action,  the  defendant,  and  not  the  plaintiff, 
was  In  the  actual  possession  of  the  premises 
involved;  and  it  has  also  been  held  that 
where  the  defendant  had  been  for  a  long 
time  in  the  actual  possession,  and  the  plain-  - 
tiff  had  ousted  him,  the  plaintiff,  by  first 
bringing  his  action  to  quiet  title^  could  not, 
by  such  inversion  of  parties,  avoid  the  de- 
fendant's right  to  a  jury,  but  that  the  action 
should  be  treated  as  substantially  an  action 
to  recover  possession.  But  this  is  as  far  as 
this  oourt  has  gone  in  Donahue  v.  Meister, 
88  Gal.  121,  25  Pac.  1096,  22  Am.  St.  Rep. 
283;  Newman  t.  Duane,  89  Gal.  597,  27  Pac 
66;  Gillespie  v.  Oouly,  120  Gal.  515,  52  Paa 
816;  Moore  v.  Copp,  119  Gal.  484,  51  Pac. 
630,  and  kindred  cases.  As  vras  substantial- 
ly said  In  Donahue  v.  Meister,  supra,  the 
decision  of  the  question  whether  in  an  action 
brought  under  section  738  either  party  is  en- 
titled to  a  Jury  must  depend  greatly  upon 
the  facts  in  that  particular  case.  It  has  nev- 
er been  held  by  this  court  that  an  action  to 
quiet  title  under  the  Oode  cannot  be  main- 
tained as  an  equitable  action,  where  the 
plaintiff  was,  and  for  a  considerable  period 
of  time  had  been,  in  actual  possession,  and 
defendant  had  never  beeni  In  possession,  or 
that  in  such  case  a  defendant  can  overthrow 
the  equitable  character  of  the  action  by  sim- 
ply answering  that  he  had  title,  and  praying 
that  he,  for  the  first  time,  be  let  into  posses- 
sion. A  complaint  showing  that  plaintiff  Is 
the  owner  of  the  land,  and  in  actual  posse»- 
slon  of  It,  and  that  defendant  asserts  some 
right  or  title  thereto  which  is  unfounded, 
followed  by  an  answer  admitting  plaintiff's 
possession,  and  not  showing  a  prior  posses- 
sion in  defendant,  seems  to  present  the  very 
action  contemplated  by  the  Oode  provision;' 
and,  under  these  conditions,  its  continued 
equitable  character  is  not  affected  by  tha 
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particular  kind  of  right  which  the  defendant 
sets  up." 

Intervening  in  a  case  In  which  the  posses- 
sion of  the  property  had  been  alleged  by  the 
original  plaintiff  who  also  asserted  exclusive 
ownership,  James  McNeil  Is  In  exactly  the 
position  of  an  original  defendant  out  of  pos- 
session who  asserts  title  and  the  right  of  pos- 
session as  against  the  person  in  actual  pos- 
session. As  such  a  defendant  he  would  not 
have  a  right  to  a  trial  of  the  matters  of  fact 
by  Jury  unless  he  ha4  been  recently  dispos- 
sessed by  the  nominal  plaintiff.  In  such  a 
case  he  would  be  treated  as  really  a  plaintiff 
in  possession  entitled  to  demand  a  trial  by 
Jury  of  the  issues  of  fact  involved.  Donahue 
V.  Melster,  88  Cal.  121,  25  Pac.  1006,  22  Am. 
St.  Rep.  283.  The  rule  announced  in  Angus 
V.  Craven,  supra,  has  been  followed  In  John- 
son V.  Peterson,  90  Minn.  503,  97  N.  W.  384, 
where  the  court,  speaking  through  Mr.  Jus- 
tice Collins,  said:  "This  action  was  brought 
to  determine  an  adverse  claim  made  by  de- 
fendant to  80  acres  of  land  in  Chicago  coun- 
ty in  the  possession  of  plaintiff.  By  an 
amendment  to  the  original  complaint  the  tat- 
ter's right  to  the  land  and  the  extent  of  heir 
iwssession  were  set  forth  in  detail,  i>ut  the 
nature  of  the  action  was  not  thereby  changed. 
It  was  stlU  an  action  to  determine  an  ad- 
verse claim.  In  his  answer  the  defendant  de- 
nied the  alleged  ownership  of  the  plaintiff, 
admitted,  however,  that  she  was  In  posses- 
sion, and  then  alleged  that  this  possession 
was  wrongful,  unlawful,  and  without  any 
right.  Defendant  further  alleged  that  he  was 
the  owner  In  fee  simple,  setting  out  that  bis 
title  was  derived  from  the  United  States 
government  through  certain  conveyances.  He 
demanded  that  he  be  declared  the  owner  in 
fee  simple,  and  entitled  to  possession.  In  her 
reply,  plaintiff  alleged  title  by  adverse  pos- 
session, under  the  statute.  When  the  case 
came  on  for  trial,  defendant  moved  that  a 
Jury  be  Impaneled  to  try  the  issues.  The  mo- 
tion was  denied,  and  the  case  was  thereupon 
tried  by  the  court  without  a  Jury. 

"(1)  The  character  of  this  action  has  been 
heretofore  stated.  It  was  brought  to  deter- 
mine an  adverse  claim  to  real  property ;  the 
plaintiff  being  In  possession,  and  the  answer 
setting  up  a  counterclaim  in  ejectment.  Kx- 
cept  as  otherwise  provided  by  statute,  all  the 
ordinary  rules  governing  suits  in  equity  to 
quiet  title  apply  to  this  action,  and  it  was 
triable  by  the  court  and  not  by  a  Jury.  Rous- 
sain  V.  Patten,  4C  Minn.  308,  48  N.  W.  1122. 
See,  also,  Larkin  v.  Wilson,  28  Kan.  513; 
Angus  V.  Craven,  132  Cal.  691,  64  Pac.  1091, 
in  which  the  same  rule  is  announced.  Under 
the  complaint,  the  case  was  for  trial  by  the 
court  without  a  Jury,  and  the  fact  that  the 
answer  contained  a  coxinterclaim  In  the  na- 
ture of  ejectment  did  not  change  the  pro- 
cedure." The  rule  announced  aljove  has  long 
been  established  in  California,  and  we  are 
convinced  it  was  properly  applied  In  this  case 
by  the  learned  Judge  of  the  superior  court 
who  refused  the  intervener's  demand  fora  Jury. 


Appellant  objects  to  the  substitution  of 
the  special  for  the  general  administrator.  He 
Insists  that  there  was  no  warrant  In  law  or 
In  fact  for  such  substitution.  We  cannot 
agree  witfi  this  contention.  The  special  ad- 
ministrator was  appointed  by  an  order  duly 
signed  by  the  Judge  of  the  court  In  which  the 
probate  proceeding  was  pending.  In  his  pe- 
tition for  appointment  as  special  administra- 
tor the  defendant  Morgan  asked  that  he  be 
given  power,  among  other  things,  to  "com- 
mence or  maintain  suits."  The  order  recited 
that  the  court  on  reading  his  petition  ap- 
pointed him  special  administrator  "with  the 
powers  of  said  estate  enumerated,"  and  di- 
rected that  a  minute  order  "to  that  effect"  be 
entered  "specifying  the  powers  to  be  exercis- 
ed by  said  special  administrator."  Objection 
was  made  to  the  introduction  in  evidence  of 
this  order  upon  the  ground  that  It  did  not 
appear  that  a  minute  order  had  been  entered 
in  accordance  with  the  court's  direction.  We 
do  not  think  that  the  entry  of  such  an  order 
is  "mandatory"  as  appellant  contends,  under 
the  provisions  of  section  1412  of  the  Code  of 
Civil  Procedure.  Estate  of  Sackett,  78  Cal. 
300,  20  Pac.  863,  cited  in  that  behalf,  does  not 
sustain  that  view,  for  it  was  there  merely 
held  that,  the  order  appointing  the  special 
administrator  not  being  before  this  court,  it 
could  not  be  determined  whether  any  erroi 
was  committed  by  the  court  below  in  disal- 
lowing a  certain  item  in  the  special  adminis- 
trator's account.  The  appointment  of  Mor- 
gan was  complete  when  the  order  was  signed, 
and  the  failure  of  the  clerk  to  enter  it  upon 
the  minutes  was  a  mere  neglect  of  a  minis- 
terial duty.  It  was  entirely  within  the  pow- 
er of  the  probate  court  to  appoint  a  special 
administrator  with  authority  to  commence 
and  maintain  or  defend  suits  and  other  legal 
proceedings  (Section  1415,  Code  Civ.  Proc), 
and  it  was  also  within  the  scope  of  the  au- 
thority of  the  court  to  try  this  case  and  make 
the  order  substituting  the  special  for  the 
general  administrator  as  a  party  (section  885, 
Code  Civ.  Proc).  The  language  of  section 
1582  of  the  Code  of  Civil  Procedure  Is  general, 
providing  that  actions  to  quiet  title  may  be 
maintained  against  administrators.  Obvious- 
ly, special,  as  well  as  g^ieral,  administrators, 
are  included  within  this  term.  If  this  sec- 
tion were  held  to  apply  only  to  general  ad- 
ministrators, as  distinguished  from  those  ^)e- 
clally  appointed,  it  would  be  necessary  to 
postpone  the  trial  of  the  action  to  quiet  title 
until  after  the  determination  of  the  appeal 
from  the  order  appointing  the  administrator. 
Such  a  rule  would  be  obviously  unjust.  The 
substitution  of  the  special  for  the  general  ad- 
ministrator was  properly  ordered  by  the  court 
on  suggestion  of  the  general  administrator's 
disability. 

It  follows  that  the  judgmeut  and  order 
should  be  affirmed,  and  it  Is  so  ordered. 

We  concur:  HENSHAW,  J. ;  LORIGAN,  J, 

I  dissent:    BEATTY,  C.  J. 
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'AS  Wyo.  402) 

SHBDD  DITCH  CO.  et  al.  v.   PETERSON. 

(Supreme  Court  of  Wyoming.     April  12,  1910.) 

1.  New  Trial  (i  112*)— Motion— Joint  Mo- 
tion. 

Motion  for  new  trial  being  a  joint  one  by 
defendants,  and  some  of  tbem  not  being  entitled 
to  new  trial,  refusal  thereof  was  not  error. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  «  233;   Dec.  Dig.  {  112.*] 

2.  Appeal    and    Bbbob    ({  281*)— Bktikw— 

New  Trial. 

Errors,  if  any,  being  such  that  they  cannot 
be  reviewed  unless  first  presented  to  the  trial 
court  by  motion  for  new  trial,  the  appellate 
court  can  grant  no  relief,  the  motion  for  new 
trial  having  been  properly  refused  because  made 
by  defendants  jointly,  when  part  of  them  were 
not  entitled  to  new  trial. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  ^  281.*] 

EJrror  to  District  Court,  Fremont  County; 
Charles  El.  Carpenter,  Judge. 

Action  by  Joseph  Peterson  against  the  Shed 
Ditch  Company  and  others.  Judgment  for 
plaintiff.     Defendants  bring  error.     Affirmed. 

W.  E.  Hardin,  P.  B.  CooUdge,  and  Clark, 
Itiner  &  Clark,  for  plaintiffs  in  error.  Stone, 
Winslow  &  Gudmundsen  and  Kinkead  & 
Mentzer,  for  defendant  In  error.    • 

BEARD,  J.  This  action  was  brought  by 
the  defendant  in  error,  Joseph  Peterson,  as 
plaintiff,  against  the  Sbedd  Ditch  Company, 
a  corporation,  Elijah  H.  Pitts,  Lincoln  Toung, 
Edson  A.  Earle,  Myra  Earle,  Robert  H.  Hall, 
Amelia  S.  Hall,  Allie  R.  Hall,  F.  J.  Forbes, 
and  James  GiUis,  as  defendants,  to  quiet  the 
title  in  said  plaintiff  to  a  certain  irrigation 
ditch  known  as  the  "Shedd  ditch."  The  de- 
fendants Lincoln  Young  and  Elijah  H.  Pitts 
defaulted,  and  the  other  defendants  filed  a 
Joint  answer,  denying  that  plaintiff  was  the 
sole  owner  of  said  ditch,  and  alleging  that 
each  of  said  answering  defendants  owned  an 
biterest  therein,  to  which  answer  plaintiff 
Qled  a  reply,  denying  that  either  of  said  de- 
fendants had  any  interest  In  or  title  to  said 
ditch.  The  cause  was  tried  to  the  court, 
without  a  Jury,  resulting  in  a  Judgment  in 
favor  of  plaintiff  and  against  each  and  all 
of  the  defendants.  A  Joint  motion  for  a  new 
trial  was  made  by  said  answering  defendants, 
which  motion  was  denied,  and  they  bring  the 
case  here  on  error. 

It  Is  contended  by  counsel  for  defendant  In 
error  that  as  the  motion  for  a  new  trial  is  a 
Joint  motion  by  all  of  said  answering  defend- 
ants, plaintiffs  in  error,  and  as  the  petition  in 
error  is  also  Joint,  and  it  clearly  appearing 
that  the  motion  for  a  new  trial  was  properly 
denied  as  to  some  of  said  defendants,  and  as 
to  them  the  Judgment  was  right,  the  Judgment 
must  be  affirmed.  The  motion  for  a  new  trial 
is  clearly  Joint,  not  Joint  and  several.  The 
statement  is:  "Come  now  Shedd  Ditch  Com- 
pany, Edson  A.  Elarle,  Myra  Earle,  Rot>ert 
H.  Hall,  Amelia  S.  Hall,  Allie  R.  Hall,  F.  J. 


Forbes,  and  James  Gillls,  tbe  above-named 
defendants,  and  move  the  court  to  set  aside 
the  Judgment,  decree,  findings,  and  orders  of 
the  court  herein,  and  grant  a  new  trial  in 
said  cause  upon  the  following  grounds  affect- 
ing substantially  the  rights  of  said  parties." 
The  motion  is  signed  by  all  of  said  parties  by 
their  attorneys,  and  the  rulings  and  dedsiona 
complained  of  as  grounds  for  a  new  trial  are 
stated  by  the  parties  Jointly,  and  not  sever- 
ally. The  trial  court  evidently  regarded  the 
motion  as  a  Joint  one^  there  being  nothing  in 
the  record  to  indicate  the  contrary,  and  is  re- 
ferred to  in  the  order  denying  it  as  "the  mo- 
tion of  defendants,"  and  the  exception  to  the 
ruling  is  by  "the  defendants."  It  clearly  ap- 
pearing on  its  face  to  be  Joint  must  be  so  con- 
sidered here.  It  is  deaf  upon  the  evidence, 
and  was  practically  conceded  upon  the  trial, 
that  the  ^edd  Ditch  Company  had  no  title  to 
or  Interest  in  the  ditch  In  controversy.  As 
to  it  the  motion  for  a  new  trial  was  therefore 
properly  denied.  It  is  also  doubtful  whether 
two  other  of  the  defendants  were  shown  to 
have  any  right  in  the  ditch,  even  if  the  cor- 
rectness of  the  theory  upon  which  the  case 
was  defended  should  be  conceded.  Under  the 
settled  rule  In  this  state,  the  motion  for  a 
new  trial,  being  a  Joint  one  of  all  the  plain- 
tiffs in  error,  and  being  properly  denied  as  to 
one,  must  be  held  to  have  been  properly  de- 
nied as  to  all.  It  was  said  by  this  court  In 
North  Platte  Milling  &  Elevator  Co.  et  aL 
V.  Price  et  al.,  4  Wyo.  293-300,  83  Paa  OM^ 
666:  "The  motion  for  a  new  trial  la  a  Joint 
motion  of  both  plaintiffs  In  error.  It  la  clear 
that  the  overruling  of  the  motion  was  right 
as  to  the  North  Platte  Milling  &  ESevator 
Company.  •  ♦  »  Whatever  the  law  might 
be  as  to  the  Wyoming  National  Bank  on  a 
separate  motion  for  a  new  trial,  the  Joint  mo- 
tion was  properly  overruled."  And  for  that 
reason  the  Judgment  was  affirmed.  And  in 
Hogan  et  al.  v.  Peterson,  8  Wyo.  64&-IS64,  59 
Pac.  162,  167,  the  court  said:  "It  is  difficult, 
however,  to  comprehend  upon  what  theory 
any  verdict  was  rendered  against  Hogan  and 
Chandler.  •  •  •  Had  they  presented  a 
separate  motion  for  a  new  trial,  they  would 
have  been  entitled  to  the  vacation  of  the 
Judgment  against  tbem.  •  •  •  For  the 
reasons  above  set  forth,  Mr.  Fourt  was  not  en- 
titled to  a  new  trial.  The  motion  for  a  new 
trial  being  properly  overruled  as  to  him,  and 
the  motion  being  a  Joint  one  of  all  the  plain- 
tiffs In  error,  it  must  be  held  to  have  been 
properly  overruled  as  to  the  others  also.  No. 
Platte  Milling  Co.  v.  Price,  4  Wyo.  293,  83 
Pac.  664.    The  Judgment  will  be  affirmed." 

The  questions  presented  by  the  record  In 
the  case  at  bar  being  only  such  as  by  the 
statutes  of  the  state  and  the  rules  of  this 
court  must  have  been  presented  to  the  trial 
court  by  a  motion  for  a  new  trial  in  order  to 
have  them   reviewed  here,  the  case  comes 
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clearly  •within  the  rule  announced  In  the 
above-cited  cases.  The  rule  Is  especially  ap- 
plicable to  the  ease  at  bar,  for  the  reason 
that  the  defendants  claim  separate  rights  la 
the  ditch  in  controversy.  Following  the  rule 
established  by  those  decisions,  the  judgment 
of  the  district  court  is  affirmed. 
Affirmed. 

POTTER,  C.  J.,  and  SCOTT,  J.,  concur. 


(82  Kac.  291> 

SBIXARDS  T.  KIRBT. 
(Supreme  Court  of  KanBas.    April  8,  1910.) 

(Si/llabu*  by  the  Court.) 

1.  Wills   (§   712*)— Dbvisb  to  Witnbsskb— 
Validitt. 

The  statute  (Gen.  St.  1900,  |  9786)  makinc 
Toid  a  devise  or  bequest  to  a  witness  to  a  will 
which  cannot  be  proved  without  his  testimony 
applies  onlv  to  attesting  witnesses,  not  to  other 
persons  called  upon  to  testify  when  the  will  is 
offered  for  probate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  i  712.*] 

2.  Wills  (S  97*)  —  Bxectttioh  —  Pailubb  to 
Fasten  Sefabate  Sheets. 

Where  a  will  offered  for  probate  consists 
of  several  separate  sheets  not  permanently  fast- 
ened together,  only  the  last  one  bearing  tne  sig- 
nature of  the  testator,  the  connection  of  the  sub- 
ject-matter may  be  sufficient  to  establish  prima 
facie  tbe  Identity  of  the  other  sheets. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  233 :  Dec.  Dig.  {  97.*] 

8.  Wills  (|  163*)— Dkdxtb  Inixtjencb— Bvi- 

DENCS. 

The  fact  that  a  will  is  written  by  the 
daughter  of  the  testator,  who  is  named  as  tbe 
executrix,  but  is  not  otherwise  favored  over  the 
other  children,  does  not  raise  a  presumption  of 
undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  <  396:  Dec.  Dig.  |  163.*] 

4.  Wills  (|   163*)— Pbepabatiow  bt  Oonfi- 
DKNTiAL  Agent— Bffeot. 

The  fact  that  a  will  is  written  by  a 
daughter  of'  the  testator,  who  shares  its  bene- 
fits equally  with  the  otoer  children,  does  not 
make  a  case  for  the  application  of  the  stat- 
ntory  provision  (Gen.  St  1909,  {  9787)  that  a 
will  written  by  the  principal  beneficiary,  who 
was  the  confidential  agent  or  legal  adviser  of 
the  testator,  or  who  occupied  any  other  posi- 
tion of  confidence  or  trust  to  him,  shall  not  be 
held  valid  uuless  it  shall  be  affirmatively  shown 
that  the  testator  knew  the  contents  and  had 
Independent  advice  with  reference  thereto. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  396;   Dec.  Dig.  |  163.*] 

5.  Wills   (|   802*)  —  Evidence  —  Execution 

AND   OeNTTINENISS. 

No  error  appears  in  the  admission  to  pro- 
bate of  a  will,  where  there  was  evidence  that 
the  testator  had  duly  signed  it  In  ink,  below 
the  attestation  clause.  In  the  presence  of  the 
•ubscribing  witnesses,  and  a  few  weeks  later 
liad  delivered  it  to  the  executrix,  who  retained 
possession  of  It  until  his  death,  although  when 
it  was  produced  In  court  the  testators  signa- 
ture had  been  partiallv  erased  by  knife  scratch- 
es, and  his  name  had  been  written  in  pencil 
above  the  attestation  clause,  apparently  by  him- 
self, and  no  farther  showing  was  made  as  to 


when,   by    whbm,    or   with   what   purpose   tlie 
changes  had  been  made. 

[Ed.  Note.— For  other  cases,  see  WUla,  Dec. 
Dig.  {  302.*] 

Appeal  from  District  Conrt,  Osage  Coun- 
ty; Robert  0.  Heizer,  Judge. 

Action  by  Cora  Kirby  Sellards  against 
Mary  H.  Klrby,  guardian.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

J.  H.  Stavely,  for  appellant  Robert  Stone, 
James  A.  Troutman,  and  Geo.  T.  McDerifiott, 
for  appeUeo. 

MASON,  J.  Probate  of  the  wUl  of  Peter 
Kirby  was  refused  by  the  probate  court,  but 
granted  by  the  district  court  on  appeal,  and 
this  proceeding  is  brought  to  review  that  or- 
der. Tbe  will  was  written  by  .his  oldest 
dilld,  Mary  Klrby  Sellards,  who  was  the  ex- 
ecutrix and  a  principal  beneficiary,  on  five 
sheets  of  paper,  which  were  separate  at  the 
time  of  its  execution,  but  fastened  together 
with  a  pin  when  offered  for  probate;  thesecond 
and  fourth  pages  being  Interchanged.  The 
signature  of  the  testator  and  the  witnesses 
appeared  only  on  the  last  sheet,  and  the  only 
direct  testimony  as  to  the  identity  of  the 
others  was  that  of  Mrs.  Sellards.  The  op> 
ponent  of  tbe  will  contends  that  the  proof  in 
this  respect  failed  by  reason  of  the  Incompe- 
tence of  the  witness,  and  alsp  that  a  pre- 
samptlon  of  undue  Influence  arose  from  the 
relation  of  the  draaghtsman  to  the  testator. 

The  statute  (Gen.  St  1909,  {  9786)  provides 
that:  "If  a  devise  or  bequest  be  given  to  a 
person  who  is  a  witness  to  tbe  will,  and  the 
will  cannot  otherwise  be  proved  than  by  the 
testimony  of  such  witness,  the  devise  or  be- 
quest shall  be  void,  and  the  witness  shall  be 
competent  to  give  testimony  of  the  execu- 
tion of  the  will  in  like  manner  as  if  socb  de- 
vise or  bequest  had  not  been  made."  Clear- 
ly, however,  the  words  "witness  to  the  will" 
refer  to  an  attesting  witness.  OAis  accords 
with  the  purpose  and  history  of  the  legisla- 
tion. That  the  statute  distinguishes  between 
a  witness  to  the  will  and  one  who  testifies  in 
Its  support-  when  it  Is  offered  for  probate  is 
made  apparent  by  the  original  language  qt 
tbe  succeeding  section  (Gen.  St.  1001,  {  9787), 
providing  that  "the  court  shall  cause  the  wit- 
nesses to  such  will,  and  such  other  witnesses 
or  any  person  interested  in  having  the  same 
admitted  to  probate  as  may  desire,  to  come 
before  siKh  court"  Mrs.  Sellards  was  not  a 
witness  to  the  will  in  such  a  sense  that  her 
competency  was  affected  by  her  interest 
Moreover,  her  testimony  was  not  necessary 
to  identif^  the  unsigned  Sheets.  As  the  first 
four  pages  happened  to  end  with  incomidete 
sentences,  the  connection  of  the  sub]ect-mat> 
ter  made  as  effective  a  union  of  the  several 
parts  as  could  have  been  accomplished  by 
their  physical  attachment  "It  is  a  mdlmen- 
tal  principle  that  a  will  may  be  made  on  dls> 
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'  tlnct  papers.  *  *  *  It  Is  saffideat  that 
they-  are  connected  by  their  internal  sense, 
by  coberence,  or  adaptation  of  parts."  Wl- 
koff'B  Appeal,  15  Pa.  281,  53  Am.  Dec.  597; 
30  Am.  &  Eng.  Encycl.  of  U  580.  Tbe  se- 
quence of  tbe  pages  was  indicated  by  figures 
placed  at  tbe  top  of  each,  as  well  as  by  tbe 
connection  of  the  language,  and  the  fact  that 
they  were  fastened  together  in  other  than 
tbe  proper  order  is  not  important. 

A  further  contention  is  that  the  fact  that 
the  will  was  written  by  the  testator's  dangh- 
ter,  who  was  one  of  the  principal  benefi- 
ciaries, created  a  presumption  of  undue  In- 
fluence which  was  not  rebutted  by  any  evi- 
dence. There  is  some  apparent  conflict  In 
the  authorities  as  to  the  effect  to  be  giren  to 
the  circumstances  that  a  will  is  drafted  by 
a  legatee.  In  Underhlll  on  the  Law  of  Wills, 
it  is  said  (S  137):  "Many  cases  seem  to  bold 
that  the  drcumstance  that  a  party  draws  a 
will,    *    •   •    under  which  he  takes  a  legacy, 

•  •  •  ^Ises  a  presumption  of  undue  in- 
fluence exerted  by  him  which  must  be  re- 
butted by   clear   and  satisfactory  evidence. 

•  •  •  But  the  safer  and  more  correct 
statement  of  the  rule  is  that  such  a  condition 
of  affairs  creates  no  presumption,  but  mere- 
ly raises  a  suspicion  which  ought  to  appeal 
to  the  vigilance  of  the  court  •  •  •  It 
Is  a  fact  to  be  considered  with  other  facts. 
It  Is  undoubtedly  a  susptcions  fact,  but  Its 
weight  depends,  not  solely  upon  Its  charactn, 
but  upon  the  facts  and  circnmstances  with 
which  it  is  connected.  In  some  cases  It  would 
have  no  weight  at  all.  Thus,  if  it  appear 
that  the  testator  had  testamentary  capacity, 
that  he  dictated  his  will  and  knew  its  con- 
tents at  the  date  of  Its  execution,  and  that 
It  was  executed  in  the  statutory  manner,  the 
mere  fact  that  the  will  was  written  by  the 
sole  beneficiary  would  not  be  enongh,  unless 
coupled  with  other  extremely  suspicious  facts, 
to  overthrow  it,  or,  taken  alone,  to  cast  the 
slightest  suspicion  upon  It."  What  justly 
creates  suspicion  is  not  that  tbe  draughtsman 
is  a  legatee,  or  even  a  sole  legatee,  but  that 
he  receives  an  unreasonable  or  unnatural  ben- 
efit. This  idea  is  thus  expressed- In  Schoul- 
er  on  Wills,  §  245 :  "The  circumstance  that  a 
party  who  derives  under  tbe  will  a  dispro- 
portionate benefit  or  a  benefit  to  which  be 
had  no  natural  claim  is  the  party  who  drew 
it  lends  disfavor  to  the  instrument,  and  may 
turn  the  scale  against  its  admission  to  pro- 
bate. *  •  •  Our  later  cases  appear  to 
rule  that,  wherever  the  testator's  draughtsman 
or  manager  of  tbe  execution  may  be  thought 
worthy  of  tome  generous  token,  undue  In- 
fluence and  fraud  are  not  to  be  presumed 
from  the  fact  that  the  will  gives  him  a  leg- 
acy or  executorship  accordingly.  The  extent 
of  his  benefit  as  compared  with  that  of  nat- 
ural objects  of  one's  bounty  is  a  matter  of 
some  consequence." 

So,  also,  the  suspicion  that  attaches  to  a 
will  written  by  a  beneficiary  Is  heightened 


where  he  sustains  a  confidential  relation  to- 
ward the  testator.  That  condition  is  some- 
times said  to  create  an  actual  presumption 
against  the  will.  Thus  Mr.  Underbill  says: 
"Where  it  appears  from  the  evidence  that 
the  testator  and  the  beneficiary  stood  in  con- 
fidential relations  towards  one  another,  and 
it  also  appears  that  the  l^atee  •  *  •  was 
tbe  draughtsman  of  the  will,  *  •  •  cir- 
cumstances are  shown  from  whidi  a  pre- 
sumption of  undue  influence  or  fraud  arises, 
which  the  proponent  of  tbe  will  has  the  bur- 
den of  proof  to  overthrow,  and  to  show  that 
the  will  was  the  free  and  voluntary  act  of 
the  testator."  1  UnderfalU  on  Wills,  i  146. 
On  tile  other  hand,  a  portion  of  a  note  in 
the  same  work  reads:  "The  fact  that  the 
draughtsman  of  a  wUl,  who  is  a  legatee  at  the 
same  time,  stands  in  a  confidential '  relation 
to  tbe  testator,  does  not,  in  the  absence  of 
affirmative  inroof  of  fraud  or  coercion,  raise 
a  presumption  against  tbe  voluntary  charac- 
ter of  the  will."  1  Underbill  on  the  Law  of 
Wills,  note  8,  p.  195,  S  137.  And  the  rule  Is 
thus  stated  In  29  Am.  ft  Bug.  S}ncyd.  of  L. 
124:  "Undue  Influence  is  not  generally  pre- 
sumed in  the  case  of  a  legacy  or  devise  made 
by  a  client  In  favor  of  hia  attorney  from  the 
mere  relation  itself,  or  from  the  drcumsta&oe 
that  tbe  will  was  drawn  by  the  attorney— at 
least  where  the  legacy  or  devise  is  not  dis- 
proportionately large." 

Perhaps  an  unnecessary  difficulty  is  creat- 
ed by  an  ^ort  to  say  at  Just  what  point  the 
union  of  a  number  of  suspicious  circumstan- 
ces, no  one  of  which  is  enough  in  itself  to 
defeat  probate,  shall  be  deemed  to  give  rise 
to  an  actual  presumption  that  a  will  was  the 
result  of  undue  influence.  Tbe  real  question 
in  each  case  is  whether  all  the  circnmstances 
so  far  as  shown  are  such  as  to  lead  the  court 
to  believe  that  in  fact  the  will  does  not  ac- 
tually express  the  voluntary  purpose  of  the 
testator.  Tbe  substance  of  Klrby's  will  was 
that  his  property  was  to  go  to  his  wife  for 
her  llfe^  and  then,  except  for  a  specific  leg- 
acy to  each  of  two  granddaughters,  to  bis 
three  children.  There  Is  nothing  in  this  dis- 
position to  suggest  any  overreaching  on  the 
part  of  Mrs.  Sellards.  Nor  was  she  shown 
to  have'  occupied  a  position  of  confidence  and 
trust  toward  her  father  beyond  that  aris- 
ing from  their  rdationsbip.  If  it  had  ap- 
peared that  she  bad  been  intrusted  with  the 
general  management  of  bis  business,  or  that 
he  was  in  the  habit  of  deferring  to  her  judg- 
ment In  his  affairs,  a  different  question 
would  be  presented.  We  think  that  her  writ- 
ing the  wUl  created  no  presumption  of  un- 
due influence.  No  question  of  incapacity  or 
restraint  appears  to  have  been  raised  at  tbe 
hearing.  The  controversy  turned  chiefly  up- 
on whether  there  had  been  a  revocation.  But 
in  seeking  to  counteract  evidence  in  support 
of  the  will  Its  opponent  introduced  affidavits 
of  the  attesting  witnesses  which  had  been 
read  in  the  probate  court,  stating,  among  oth- 
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er  things,  that  when  Eirby  tdgned  the  will 
be  was  of  sound  mind  and  memory  and  not 
under  any  restraint 

A  recent  statute  (Gen.  St  1909,  f  9787) 
makes  this  proTlslon:  "In  all  actions  to  con- 
test a  win,  If  It  shall  appear  that  such  will 
was  whtten  or  prepared  by  the  sole  or  prin- 
cipal beneficiary  In  such  will,  who,  at  the 
time  of  writing  or  preparing  the  same,  was 
the  confidential  agent  or  legal  adviser  of  the 
testator,  or  who  occupied  at  the  time  any 
other  position  of  confidence  or  trust  to  such 
testator,  such  will  shall  not  be  held  to  be 
valid  oniess  it  shall  be  affirmatlTely  shown 
that  the  testator  had  read  or  Icnew  the  con- 
tents of  such  will,  and  had  independent  ad- 
vice with  reference  thereto."  This  rule  by 
its  terms  relates  to  actions  to  contest  a  will; 
but,  even  if  extended  by  interpretation  to 
cover  proceedings  for  its  admission  to  pro- 
bate^ the  present  case  would  not  be  affected, 
nie  requirement  that  the  testator  must  be 
shown  to  have  had  independent  advice  clear- 
ly implies  that  in  order  to  be  deemed  to  oc- 
cupy a  position  of  confidence  or  trust  to  the 
testator  the  draughtsman  must  be  some  one  to 
whom  he  naturally  looks  for  counsel.  That 
situation  does  not  follow  from  the  mere  rela- 
tionship of  daughter  and  father. 

,  The  fact  being  established  that  the  will 
had  been  duly'  executed,  a  more  difficult 
question  Is  whether  the  evidence  showed 
that  it  had  been  revoked.  The  testator  in 
the  presence  of  the  subscribing  witnesses 

'  signed  it  with  pen  and  ink  below  the  attes- 
tation clause,  and  not  elsewhere.  He  kept 
it  in  bis  own  possession  for  a  few  weeks, 
and  then  delivered  it  to  the  executrix,  who 
retained  it  until  after  his  death.  When  she 
offered  it  for  probate,  his  ink  signature  had 
been  partly  obliterated  by  means  of  knife 
scratches,  and  his  name  bad  been  written  In 
pencil  just  above  the  attestation  clause,  el- 

'  ther  by  himself  or  by  some  one  who  closely 
imitated  ills  handwrltlnr-4i  matter  concern- 
ing which  the  opinions  of  witnesses  differed 
somewhat  The  law  permits  a  will  to  be  re- 
voked "by  the  testator  tearing,  canceling,  ob- 
literating or  destroying  the  same  with  the 
intention  T>f  revoking  it,  by  the  testator  hlm- 

'Belf,  or  by  some  person  in  bis  presence  or 
by  his  direction."  Gen.  St.  1909,  i  9814.  In 
order  to  accomplish  revocation  under  this 
IiroTisIon,  it  Is  necessary  that  the  testator, 
wltli  an  intention  to  revoke,  canse  some 
pliyslcal  defacement  of  the  will,  adapted  to 
give  expression  to  that  purpose.  If  the 
other  conditions  were  proved,  there  would  be 
no  dlfilcnlty  in  saying  that  here  a  sufficient 
actnal  defacement  was  shown,  for,  whUe  the 
signature  was  not  rendered  wholly  illegible, 
the  partial  erasure  was  of  such  a  character 
as  to  suggest  a  purpose  to  discredit  it  Un- 
der the  English  act,  requiring  "burning,  tear- 
ing or  otherwise  destroying,"  a  mere  cross- 
ing out  of  the  signature,  leaving  it  still 
legible,  is  held  not  to  be  enongh  {Williams 
on  Executors,  101,  102;  1  Jarman  on  Wills, 


f  lie) ;  but  the  mie  te  otherwise  where  the 
statute  includes  the  word  "canceling."  In  re 
Olmsted's  Bstate,  122  OaL  224,  54  Paa  74S; 
In  re  Hopkins,  172  N.  T.  860,  66  M.  B.  173, 
65  li.  R.  A.  95,  82  Am.  St  Rep.  746.  See,  al- 
so, Woodflll  et  al.  t.  Patton  et  aL,  76  Xnd. 
575,  40  Am.  Rep.  269. 

Except  as  already  stated,  the  eridenoe  In 
this  case  affords  no  light  as  to  when,  with 
what  purpoise,  or  by  whom  the  changes  were 
made.  The  general  rule  Is  that,  where  a 
mutilated  will  is  found  among  the  testator's 
effects,  the  presumption  arises  tliat  tlie  mu- 
tilation was  his  own  act,  done  with  a  re- 
voking purpose.  1  Underhlll  on  the  taw  of 
Wills,  H  281,  232;  1  Redfleld  on  the  Law  of 
Wills,  {  26,  par.  8,  p.  807;  80  Am.  &  Eng. 
Elncyd.  of  L.  635 ;  28  Am.  St  Rep.  851,  362, 
note.  Here  the  will  tiad  been  out  of  the 
possession  of  the  testator  for  about  a  year  at 
the  time  of  his  death ;  bat,  as  the  proponent 
must  be  deemed  to  assert  that  it  was  not 
changed  while  In  her  custody,  the  situation 
is  doubtless  t3ie  same  as  though  it  had  never 
left  the  testator's  hands.  The  partial  eras- 
sure  of  the  signature  is  not  so  onequlvocally 
a  cancellation  as  the  running  of  a  pen 
through  it,  but  would  doubtless  be  suffi- 
cient to  warrant  the  application  of  the  rule 
referred  to,  if  it  were  not  for  the  penciled 
addition.  We  must  regard  this  as  a  gen- 
uine signature,  for  the  trial  court  evidently 
so  treated  it,  and  the  evidence  supports  that 
view.  Doubtless,  If  the  testator  erased  his 
first  signature  Intending  an'  unconditional 
revocation  thereby,  a  subsequent  unattested 
signing  could  not  revive  the  will.  80  Am. 
&  Eng.  Encycl.  of  L.  667.  But  the  conditiom 
of  the  instrument  affords  no  presumption 
that  such  was  the  case.  In  The  Goods  of 
King,  2  Robertson's  EJccIeslastleal  Reports, 
408,  a  will  was  admitted  to  probate  under 
these  circumstances:  "After  the  death  of 
the  testator,  the  will  was  found  with  his  sig- 
nature, as  at  first  written,  opposite  to  the 
center  of  the  attestation  clause,  erased;  but 
subsequently  to  that  erasure  the  testator's 
signature  was  written  a  short  distance  be- 
neath the  place  where  the  original  signa- 
ture stood."  The  only  evidence  regarding 
the  change  was  that  it  was  made  after  the 
win  was  executed  and  vrltnessed  and  before 
it  was  found  after  the  testator's  death,  nun' 
opinion  reads:  "The  original  signature  «f" 
the  deceased  has  been  erased,  but  by  whonk-. 
and  with  what  motive  it  is  not  easy  to  deter^ 
mine  It  is  manifest,  however,  from  the- 
facts  and  circumstances  deposed  to,  that  the- 
erasure  was  not  made  by  the  testator  anlmo ' 
revocandl  as  required  by  tlie  wills  act  On. 
that  ground,  therefore,  I  decide  this  case: 
In  the  protmte  the  original  signature  must: 
be  restored,  and  the  second  slgnatine  omit- 
ted." Citing  that  case  in  Sdionler  on  Wfllkk 
I  892,  the  author  says:  "If  a  will  shotdA 
show  the  testator's  signature  struck  tlirongfe 
with  a  pen  and  another  signature  written 
and  left,  the  natural  presumption  would  be 
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that  the  original  erasure  was  not  made  with 
the  Intention  to  revoke  at  all,  bnt  was  con- 
nected In  some  way  with  the  final  execution 
by  the  signature  substituted." 

In  Re  Wood's  Will,  11  N.  T.  Supp.  157, 
a  win  was  admitted  to  probate  which  had 
been  found  In  the  testatrix's  safe,  with  the 
siguature  erased  first  by  drawing  lines  over 
It,  and  then  by  nearly  erasing  such  lines 
and  the  original  signature,  but  with  her 
name  rewritten  by  her  over  the  erasure. 
It  was  not  shown  when  or  why  the  change 
was  made.  In  the  opinion  It  was  said: 
'■The  proponents' having  proved  the  due  ex- 
ecution of  the  will,  it  Is  entitled  to  pro- 
bate, imless  the  contestants  prove  its  revo- 
cation by  some  one  of  the  modes  pointed 
out  by  the  statute.  •  •  •  U  the  will  had 
been  found  in  her  safe,  carefully  preserved 
among  the  valuable  papers  of  the  testatrix, 
with  her  signature  erased,  it  would  have 
been  a  fair  and  reasonable  presumption  that 
she  erased  the  signature  animo  revocandl; 
and  it  would  then  be  lacking  in  one  of  the 
statutory  requirements  of  a  valid  will — the 
signature  of  the  decedent  at  the  end  thereof. 
But  when  found  with  the  signature  carefully 
restored,  no  such  presumption  arises.  In  the 
absence  of  all  proof,  how  can  I  find  that  It 
was  made  with  the  intent  to  revoke,  when 
the  Instrument  was  preserved  by  her  with 
her  signature  carefully  restored?  An  in- 
tention to  revoke  a  will  not  fully  consum- 
mated Is  not  revocation.  •  •  'It  may  be 
that  Mrs.  Wood  drew  the  lines  through  her 
name  with  the  Intention  of  revoking  the 
win,  but  Immediately,  and  before  the  act 
was  completed,  changed  her  mind,  erased  the 
marks,  and  restored  her  signature.  To  sus- 
tain the  theory  of  the  learned  counsel  for 
the  contestants,  I  must  find  that  the  era- 
sure was  -made  by  the  testatrix  herself,  un- 
derstandlngly,  freely,  and  voluntarily,  with 
no  other  purpose  than  to  destroy  her  will, 
and  that  It  was  done  at  some  time  previous 
to  the  act  of  rewriting  her  name,  and  this 
finding  Is  asked  for  in  the  absence  of  proof 
and  with  the  burden  resting  upon  the  con- 
testants to  establish  the  fact  of  revocation." 

In  the  present  case  the  one  fact  concern- 
ing the  testator's  Intention  that  Is  definitely 
established  is  that  at  one  time  he  wished  to 
dispose  of  his  property  according  to  the 
terms  of  the  will  and  complied  with  every 
requirement  of  the  law  to  give  effect  to  that 
desire.  What  his  subsequent  purposes  were 
Is  a  matter  of  speculation.  That  a  few 
weeks  later  he  delivered  the  will  to  the  tes- 
tatrix has  some  tendency  to  show  that  he 
then  regarded  it  as  a  valid  instrument,  al- 
though he  must  already  have  made  the 
change  if  he  made  it  at  all.  In  that  event 
as  reasonable  a  supposition  as  any  Is  that 
when  he  executed  the  will  he  failed  to  no- 
tice the  space  left  for  his  signature  above 
the  attestaticm  clause,  and  therefore  Inad- 


vertently signed  below;  that  afterwards  he 
discovered  the  inadvertence,  and,  In  order  to 
correct  it,  attempted  to  erase  the  original 
signature  and  affixed  the  other  In  the  more 
natural  place,  Intending,  not  revocation,  but 
ratification.  Of  course,  a  signing  below  the 
attestation  clause  was  sufficient  (17  Ia  R.  A. 
[N.  S.]  354,  note);  but  the  testator,  on  the 
matter  being  drawn  to  his  attention,  may 
easily  have  supposed  otherwise.  Upon  this, 
hypothesis  It  Is  not  necessary  to  resort  to  the 
principle  of  "dependent  relative  revocation" 
to  save  the  will,  for  the  mutilation  was 
without  effect  unless  accompanied  by  a  pur- 
pose to  revoke.  Another  way  of  accounting 
for  the  condition  of  the  will  seems  not  un- 
reasonable The  testator  may  have  started 
to  erase  his  signature,  changed  his  mind  be- 
fore completing  the  erasure,  and  then  re- 
written his  name,  not  as  a  new  execution, 
but  as  evidence  that  he  did  not  Intend  rev- 
ocation. 

The  Judgment  Is  affirmed.     All  the  Jus- 
tices concurring. 


(83  Kan.  248) 
SMITH  V.  MISSOURI  PAC.   RT.  (X). 
(Supreme  Court  of  Kansas.    April  9,  1910.) 

(Syttaiut  hy  the  Court.) 

1.  Master  and   Servant   (J  '  180*)— Injuries 
TO  Servant— Fellow -Servant  Act. 

A  sectionman  engaged  in  track  repairing, 
who  ia  injured  by  the  negligence  of  a  fellow 
laborer,  is  within  the  protection  of  the  fellow- 
servant  act  (Gfen.  St.  1§09,  i  699©). 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  359-368;  Dec.  Dig.  { 
180.*] 

2.  Master  and  Servant  (§  252*)— Injurt  to 
Servant— Notice  to  Master. 

A  notice  of  such  an  injury  and  claim  for 
damages,  required  by  that  act,  mailed  to  an 
assistant  claim  agent  of  the  railway  company 
whose  duty  it  is  to  examine  and  act  upon  such 
claims,  and  who  receives  the  notice  and  makes 
such  examination  in  pursuance  thereto,  is  no- 
tice to  the  company. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  252.*] 

Appeal  from  District  C!ourt,  Anderson  Coun- 
ty; C.  A.  Smart,  Judge. 

Action  by  Benjamin  Smith  against  the  Mis- 
souri Pacific  Railway  Company.  Judgment 
for  plaintifl,  and  defendant  appeals.  Af- 
firmed. 

The  plaintiff,  a  sectionman,  engaged  In 
track  repairing,  was  tamping  stone  under  a 
cross-tie  when  a  fellow  laborer,  who  was 
tamping  stone  under  another  cross-tie  be- 
hind him,  negligently  struck  the  plaintiff's 
hand  with  a  tamping  pick,  inflicting  the  in- 
Jury  for  which  the  action  was  brought  A 
notice,  as  required  by  section  1  of  chapter 
341  of  the  Laws  of  1906,  was  served  by  mail 
addressed  to  the  assistant  claim  agent  of  the 
defendant  at  Kansas  City,  Mo.  The  injury 
occurred  in  this  state.    Demurrers  to  the  pe- 
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titlon  and  to  the  evidence  were  overruled. 
Special  findings  were  returned  by  the  jury, 
with  a  verdict  for  the  plaintiff. 

B.  P.  Waggener  and  J.  M.  Cballis,  for  ap- 
pellant. 

BENSON,  J.  The  defendant  contends  that 
Bectionmen  in  doing  the  ordinary  work  of 
repairing  track  are  not  within  the  purview 
of  the  statute  Imposing  Uahllity  upon  a  rail- 
road company  for  Injuries  to  an  employe 
caused  by  the  negligence  of  Its  agents  or  the 
mismanagement  of  Its  engineer  or  other  em- 
ployes. Gen.  St.  1909,  §  6999.  The  defend- 
ant relies  upon  the  opinion  In  Railway  Co. 
T.  Medarta,  60  Kan.  151, 154,  55  Pac.  875,  8T6. 
In  that  case  it  was  held  that  an  employe  of 
a  railway  company,  engaged  in  setting  a 
curb  around  a  depot  and  office  building,  who 
was  injured  by  a  falljng  curbstone  which 
bad  been  negligently  left  In  an  Insecure  posi- 
tion by  a  fellow  laborer,  was  not  within  the 
protection  of  the  statute.  It  was  said  In  the 
opinion  that:  "No  train  was  passing  or  near 
the  place  where  Meddrls  was  at  work  at  the 
time  the  Injury  was  inflicted.  It  is  true,  al- 
Bo,  that  he  was  at  work  for  a  railroad  com- 
pany, and  upon  the  land  of  a  railroad  com- 
I>any;  bat  this  does  not  entitle  him  to  the 
benefits  of  the  act  He  can  only  recover  by 
showing  that  the  service  in  which  he  was 
engaged  exposed  blm  to  the  peculiar  perils 
Incident  to  the  operation  of  a  railroad." 

In  Union  Trust  Co.  y.  Thomason,  25  Kan. 
1,  a  trackman  riding  upon  a  hand  car  from 
his  work  at  the  close  of  the  day's  service 
was  hurt  by  a  collision  with  another  hand 
car,  caused  by  the  negligence  of  his  fellow 
workmen  in  propelling  the  other  car.  It  was 
held  that  he  was  Injured  while  In  the  line  of 
duty,  and  that  the  case  was  within  the  pro- 
visions of  the  statute.  Chief  Justice  Horton, 
In  delivering  the  opinion,  quoted  with  ap- 
proval from  several  Iowa  cases  where  it  had 
been  held  that  trackmen,  switchmen,  and 
others,  whose  dntles  require  them  to  be  up- 
on the  track,  are  more  or  less  exposed  to 
the  hazards  of  the  business  of  operating  a 
railroad.  In  U.  P.  Ry.  Co.  v.  Harris,  83  Kan. 
416,  6  Pac.  671,  It  was  held  that  the  statute 
applied  to  a  sectlonman  engaged  in  repair- 
ing a  track.  The  Injury  had  occurred  by  the 
negligence  of  a  fellow  employe  in  removing 
a  rail  from  the  push  car.  His  duties  did  not 
require  him  to  ride  upon  cars,  nor  was  he 
exposed  to  the  perils  caused  by  the  operation 
of  trains,  other  than  such  as  were  incidental 
to  his  work  upon  the  track.  In  the  opinion 
the  fact  that  a  different  mie  had  been  ap- 
plied In  Iowa  In  recent  cases,  apparently  de- 
parting from  earlier  decisions,  was  ascribed 
to  the  fact  that  the  Iowa  Code  had  been 
changed  so  as  to  restrict  the  application  of 
the  statute  to  wrongs  connected  with  the 
use  and  operation  of  the  railroad.  The  de- 
cisions under  the  amended  statute  in  Iowa 
appear  to  have  limited  its  operation  «b  stat- 


ed In  Dunn  y.  Railway  Gb.,  180  Iowa,  680, 
107  N.  W.  616,  6  L.  R.  A.  (N.  S.)  452,  so  that 
a  section  hand  In  his  ordinary  work,  wholly 
disconnected  from  the  use  and  operation  of 
the  road,  is  excluded  from  Its  purview;  but, 
as  Indicated  In  the  majority  opinion  In  that 
case,  and  more  fully  stated  in  a  vigorous 
dissent,  the  decisions  In  that  state  have  not 
uniformly  sustained  this  view. 

In  the  Koehler  Case,  37  Kan.  463,  15  Pac. 
567,  a  laborer  engaged  In  loading  rails  upon 
a  car;  In  the  Brassfleld  Case,  51  Kan.  167, 
32  Pac.  814,  a  sectlonman  unloading  ties  to 
be  used  in  repairing  track;  and  In  the  Pon- 
tius Case,  62  Kan.  264,  34  Pac.  739,  a  bridge 
carpenter  engaged  in  loading  timbers  on  a 
car — were  held  to  be  within  the  operation  ot 
the  statute,  and  in  the  cases  nan«d  recover- 
ies for  injuries  sustained  through  the  neg- 
ligence of  a  co-employe  were  sustained.  In 
the  case  last  cited,  It  was  argued  that  the 
statute  when  so  construed  was  obnoxious  to 
the  federal  Constitution;  but,  upon  review 
In  the  Supreme  Court  of  the  United  States, 
its  constitutionality  was  sustained.  Chicago, 
etc.,  R.  Co.  V.  PonUus,  157  U.  8.  209,  15  Sup. 
Ct  586,  39  L.  Ed.  675.  In  A..  T.  ft  S.  F.  R. 
Co.  V.  Vincent,  56  Kan.  344,  347,  43  Pac.  251, 
252,  It  appeared  that  two  sectlonmen  with  a 
foreman  were  carrying  a  rail  to  place  It  In 
the  track.  By  the  negligence  of  the  foreman 
one  of  the  men  was  injured.  In  the  opinion 
It  was  said:  "The  service  in  which  Vincent 
(the  Injured  man)  was  engaged  was  perform- 
ed on  the  company's  road,  and,  being  neces- 
sary to  its  use  and  operation,  places  him 
within  the  provisions  of  the  act  which  makes 
railroad  companies  liable  to  their  employes 
for  damages  resulting  from  the  negligence 
of  a  co-employe." 

It  will  be  observed  that  there  was  no 
car  or  engine  at  or  abont  the  place  of  Injury. 
In  the  Harris  Case  a  hand  car  only  was  be- 
ing used,  while  in  the  other  cases  referred 
to  standing  cars  were  being  loaded  or  un- 
loaded, and  there  was  no  movement  of  trains, 
cars,  or  engines  upon  the  track  at  the  time 
or  place  of  the  injuries. 

The  Missouri  Supreme  Court,  in  Callahan 
V.  Mer.  Bridge  Terminal  Ry.  Co.,  170  Mo. 
473.  496,  71  S.  W.  208,  214  (60  L.  R.  A.  249, 
94  Am.  ^t  Rep.  746),  held  that  a  sectlonman, 
while  stationed  underneath  a  portion  of  the 
track  elevated  over  a  street  to  give  signals 
to  fellow  laborers  above  when  to  throw 
down  discarded  ties,  in  order  that  passers-by 
might  not  be  hurt,  was,  while  attempting  to 
remove  a  child  from  danger,  within  the  pro- 
tection of  a  statute  making  railroad  com- 
panies liable  for  Injuries  sustained  by  any 
servant  of  such  railroad,  by  reason  of  the 
negligence  of  any  other  servant  or  agent  there- 
of. The  Missouri  statute  construed  In  the 
opinion  provides  that:  "Every  railroad  cor- 
poration •  *  •  shall  be  liable  for  all  dam- 
ages sustained  by  any  agent  or  servant  there- 
of, while  engaged  in  the  work  of  operating 
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Bucb  railroad,  by  reason  of  the  negligence 
of  any  otber  agent  or  servant  tbereof. 
•  •  •  "  In  an  elaborate  review  of  the  a«- 
thorltles  In  Missouri,  and  otlier  states.  In- 
cluding our  own,  the  court  said:  "It  is  not 
essential  that  the  Injury  should  have  been 
inflicted  by  reason  of  the  negligence  of  a  fel- 
low servant  while  actually  engaged  in  run- 
ning a  car,  but  that  the  injured  employe  may 
recover  if  Injured  by  the  negligence  of  a 
fellow  servant  while  they  are  engaged  in  do- 
ing any  work  for  the  railroad  which  was  di- 
rectly necessary  for  the  operation  of  the 
railroad." 

In  Georgia  a  recovery  against  a  railroad 
company  for  the  death  of  an  employ^  work- 
ing ni>on  one  of  its  bridges,  caused  by  the 
negligence  of  a  fellow  employe,  was  sustain- 
ed. Georgia  Railroad  v.  Ivey,  73  Ga.  499. 
The  court  said  that  an  earlier  decision  de- 
claring that  principle  had  been  powerfully 
assailed  but  had  been-  long  recognized  as 
law;  that  It  was  firmly  established  In  the 
jurisprudence  of  the  state;  and  that  both  the 
employe  and  the  railroad  corporation  had 
contracted  with  each  other  in  the  light  of 
the  law  as  thus  construed. 

A  statute  of  Minnesota  makes  railway 
companies  liable  to  their  servants  for  dam- 
ages caused  by  the  negligence  of  a  fellow 
servant  CouEtruIng  this  statute,  it  was  held 
that  a  railroad  company  was  liable  to  a  sec- 
tionman  who,  while  engaged  with  the  rest 
of  the  crew  In  performing  his  ordinary  du- 
ties in  lifting  and  carrying  a  rail  to  repair 
the  track,  was  injured  by  the  negligence  of 
a  fellow  servant  tn  releasing  his  hold  and 
dropping  the  rail.  It  Is  stated  in  the  opin- 
ion that  the  work  was  being  done  in  great 
haste  so  as  to  accomplish  it  before  the  ar- 
rival of  a  coming  train.  The  court  said: 
"We  have  held  that  the  test  is  not  whether 
the  conditions  are  In  some  respects  parallel 
to  those  to  be  found  in  some  other  kinds  of 
business,  or  whether  the  appliances  are  in 
some  respects  similar  to  those  used  In  some 
other  kinds  of  busLaess,  but  that  If  there  Is 
any  substantial  element  of  hazard  or  condi- 
tion of  danger  which  contributed  to  the  in- 
jury, and  which  is  peculiar  to  the  railroad 
boslnees,  the  statute  applies."  Blomqulst  t. 
Great  Northern  Ry.  Co.,  65  Minn.  69,  67  N. 
W.  804. 

Mr.  Justice  Brewer,  In  an  opinion  In  the 
Circuit  Court  of  Appeals,  reviewed  the  Kan- 
sas statute  and  the  Kansas  cases  referred  to 
in  this  opinion,  except  the  Medarls  Case, 
which  had  not  been  decided,  and  held  that 
they  authorized  a  recovery  by  an  employe 
in  a  roundhouse  for  an  Injury  caused  by  the 
negligence  of  a  fellow  employe  wtille  han- 
dling a  driving  rod  ia  putting  an  engine  In 
order  for  use.  Chicago,  R.  I.  &  P.  By.  Co. 
y.  Stahley,  62  Fed.  363,  866,  11  O.  C.  A.  88, 
91.  In  the  opinion,  referring  to  the  Harris 
Case,  It  was  said:  "It  will  be  seen  that  this 
injury  In  no  way  resulted  from  the  actual 
movement  of  trains,  but  occurred  whUe  the 


party  Injured  and  the  negligent  co-employfi 
were  engaged  in  the  work  of  putting  the 
track  in  condition  for  use.  •  •  • "  Then, 
after  quoting  from  the  Koebler  Case,  it  was 
said:  "A  ronndhonse  is  as  much  a  necessity 
for  railroading  as  a  stable  for  the  livery 
business.  He  was  not  engaged  In  repairing 
an  old  engine  or  constructing  a  new  one,  but 
in  putting  that  engine  which  had  recently 
arrived  In  condition  for  immediate  use.  He 
was,  as  In  those  cases,  not  engaged  In  any 
outside  work  remotely  related  to  the  busi- 
ness of  the  company;  he  was  not  cntting 
ties  on  some  distant  tract  to  be  used  by  the 
company  in  preparing  Its  roadbed,  nor  la 
mining  coal  for  consumption  by  the  engines, 
nor  even  in  the  machine  shops  of  the  com- 
pany, constructing  or  repairing  Its  rolling 
stock;  but  the  work  which  he  was  doing  was 
work  directly  related  to  the  movement  of 
trains,  as  much  so  as/ that  of  repairing  the 
track." 

The  opinion  last  cited  snggrests  the  grounds 
upon  which  the  Medarls  Case  is  easily  dis- 
tinguishable from  the  Harris  and  other  cases 
where  recoveries  have '  been  sustained  al- 
though the  service  did  not  include  any  par- 
ticipation In  the  movement  of  trains.  In 
those  cases,  and  In  the  one  now  under  con- 
sideration, the  work  was  upon  the  track;  bat 
this  exposed  the  laborers  to  the  hazards  of 
passing  trains,  requiring  vigilance  and  at- 
tention In  proportion  to  the  frequency  of 
their  passage. 

The  constitutionality  of  the  statute  was 
upheld  by  this  court  in  C.  K.  &  W.  R.  Co.  v. 
Pontius,  supra,  and  In  Missouri  Railway  Co. 
V.  Mackey,  127  U.  S.  206,  8  Sup.  Ct  1161,  82 
L.  Ed.  107.  Similar  statutes  have  beem  up- 
held In  other  decisions,  state  and  federal, 
cited  tn  Callahan  v.  Mer.  Bridge  Terminal 
Ry.  Co.,  supra.  Such  legislation  applying  to 
particular  bodies  or  assodatlouB  imposing ' 
upon  them  additional  liabilities  is  not  open 
to  the  objection  that  It  denies  to  them  the 
equal  protection  of  the  laws  If  all  persons 
brought  under  its  Influence  are  treated  alike 
under  the  same  conditions.  Missouri  Bail- 
way  Co.  V.  Madcey,  supra.  The  same  opin- 
ion holds  that  such  statutes  are  not  obnox- 
ious to  the  fourteenth  amendment.  Nor  are 
they  unreasonable  (Thompson  v.  Central  Bail- 
road  &  Banking  Dompany,  64  Ga.  509),  vio- 
lative of  the  principle  of  equality,  or  other- 
wise unconstitutional  (Labatt  on  Master  & 
Servant,  t  643  et  seq.). 

It  Is  contended  that  the  language  of  the 
statute,  "negligence  of  Its  agents,  •  .•  • 
mismanagement  of  its  engineers  or  other  em- 
ployes," excludes  employes  whose  negligence 
caused  the  injury  except  those  of  the  same 
class,  1.  e.,  agents  in  charge  of.  stations,  and 
engineers  and  others  operating  or  i>articlpat- 
Ing  in  the  movement  of  trains.  The  decisions 
of  this  court  already  referred  to  have  deter- 
mined adversely  to  tills  contention.  The  neg- 
ligence of  a  fellow  servant  in  the  same  serv- 
ice with  the  injured  party  is  held  to  bind  the 
company.'   It  would  overturn  a  rule  long  fol- 
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lowed  and  firmly  fixed  In  onr  jurisprudence 
to  hold  otherwise,  and  would  be  contrary  to 
the  trend  of  Judicial  decisions. 

Error  Is  alleged  in  the  admission  of  a  copy 
of  a  notice  served  under  that  clause  of  the 
statute  imported  into  It  by  amendment  re- 
quiring notice  to  the  company  within  a  spec- 
ified time.  A  carbon  copy  of  such  a  notice 
was  produced  by  the  plaintifC,  and  testimo- 
ny given  that  a  dnpllcate  had  been  mailed  to 
the  defendant's  assistant  claim  agent  at 
Kansas  Olty,  and  that  It  was  not  in  the 
possession  of  the  plaintiff.  Notice  to  produce 
it  had  not  been  given,  and  an  objection  was 
made  to  the  copy.  It  was  shown,  however, 
that  the  person  to  whom  the  notice  was  ad- 
dressed had  appeared  within  the  time  given 
by  the  statute  for  giving  it,  and  examined 
the  plaintiff  concerning  the  claim,  promised 
to  report  to  the  general  claim  agent  thereon, 
and  requested  that  no  further  action  be  ta- 
ken for  00  days,  which  request  was  acceded 
to.  It  was  also  shown  that  this  claim  agent, 
when  thus  making  the  examination,  had  In 
his  possession  the  notice  so  mailed  to  him. 
Becelpt  of  the  notice  was  shown  by  the  fact 
that  it  was  seen  in  that  ofScer's  hands.  EM- 
dence  was  given  tending  to  show  that  It  was 
his  doty  to  examine  such  claims,  and  he  did 
In  fact  examine  this  one.  The  provision  of 
the  statute  that  service  may  be  made  upon 
certain  agents  does  not  exclude  a  proper  no- 
tice given  to  the  company  in  some  other  man- 
ner (Central  Branch  R.  Co.  v.  Ingram,  20 
Kan.  66),  especially  when  acted  upon  by  its 
ofDcers  charged  with  such  duties.  A  failure 
to  show  the  service  of  the  statutory  notice, 
however,  would  not  have  been  fatal,  tor  the 
record  shows  that  the  section  foreman  took 
and  forwarded  to  the  company  a  written 
statement,  signed  by  the  plaintiff,  stating 
the  injuries  and  giving  time  and  place,  with- 
in a  few  days  after  the  occurrence.  The 
company  procured  -and  placed  this  written 
statement  in  evidence.  It  had  sufficient  no- 
tice. Smith  r.  Ry.  Co.  Oust  decided)  107 
Pac.  685. 

The  fact  that  the  opinion  In  the  Medarls 
Case  was  relied  upon  by  the  defendant  as  a 
departure  from  former  decisions  In  the  Inter- 
pretation of  the  statute  is  believed  to  Justify 
this  review  of  the  subject  The  present  case 
does  not  fall  within  the  class  to  which  the 
Bfedarls  Case  belongs,  but  is  within  the  prtn- 
dples  announced  In  former  decisions. 

The  judgment  Is  affirmed.  All  the  Justices 
concurring. 

(82  Kan.  ffiT) 

.ffiJTNA  BUILDING   *  LOAN  ASS'N  T. 
HOBSON  et  al. 

(Supreme  Court  of  Kansas.    April  d,  1910.) 

CoiTBTS  (i  200^/^*)  —  JcBiBDicnoR  —  Issxixs— 
Title  to  Land. 

An  action  .which  Involves  title  to  land  is 
properly  brought  In  the  district  court,  and  not 


in  the  probate  court ;   the  subject  being  oatsUs 
the  jurisdiction  of  the  latter  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i  479;   Dec.  Dig.  {  200V^.*] 

Appeal  from  District  Court  Kingman 
County;    P.  B.  Glllett  Judge. 

Action  by  the  £tna  Building  &  Loan  Asso- 
ciation, against  one  Hobson  and  another. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

J.  H.  Oonnaughton  and  A  B.  Qnlnton,  for 
appellant.  S.  D.  La  Fuze  and  Oeorge  L.  Hay, 
for  appellees. 

PER  CURIAM,  The  action  was  properly 
instituted  in  the  district  court  because  the 
title  to  land  was  in  controversy,  a  subject 
which  ealls  outside  the  scope  of  probate  ja- 
rlsdlctlon ;  but  the  petition  was  demurrable^ 
because  the  deed  pleaded  shows  title  was 
taken  by  Ira  B.  Hobson,  as  trustee  for  Paul- 
ine and  Helen  Hobson.  Loan  Oo.  v.  Essex,  6S 
«an.  100,  71  Pac.  268,  and  cases  dted  In  the 
opinion.  There  is  no  difficulty  in  harmonizing 
the  various  parts  of  the  deed. 

Judgment  affirmed. 

(82  Kan.  3S5) 
UcAFBB  T.  WALKESR. 
(Supreme  Court  of  Kansas.    March  29,  1910.) 

1.  Costs  (|  264*)— Oh  Appeal— Taxation— 
"Statkmbnt." 

The  stenographer's  receipt  attached  to  the 
transcript  is  a  sufficient  statement  within  rule 
21  (104  Pac.  Iz),  providing  that  the  amount 
paid  for  the  stenographer's  transcript  shall  be 
taxed  as  costs  only  when  a  statement  thereof  it 
filed  with  the  clerk  not  later  than  10  days  after 
the  canse  Is  decided. 

[E2d.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  S  1006;  Dec.  Dig.  §  284.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6643.] 

2.  Costs  <|   264*)— On   Appkai>-Taxation— 

DEL.AT  IN   PiLINO   STATIOIENT. 

A  day's  delay,  beyond  the  prescribed  time, 
in  filing  statement  -is  fatal  under  rnle  21  (104 
Pac.  iz),  providing  that  the  amount  paid  for 
printing  the  abstract  shall  be  taxed  as  costs 
only  when  a  statement  thereof  shall  be  filed 
with  the  clerk  not  later  than  10  days  after  ths 
cause  is  decided. 

[Ed.  Note.— For  other  cases,  see  Goats,  Cent 
Dig.  I  1005;    Dec  Dig.  {  264.*] 

On  motion  to  retax  coats.    Motion  granted. 
For  former  opinion,  see  107  Paa  637. 

PER  CURIAM.  The  derk  has  taxed  as 
costs  $65.50,  the  amount  paid  the  stenograph- 
er of  the  trial  court  for  the  transcript  and 
$23.40,  the  expense  of  printing  the  abstract 
The  appellee  moves  to  strike  out  these  Items 
on  the  ground  that  no  statement  of  either 
was  filed  with  the  clerk  within  10  days  aft- 
er the  case  was  decided,  as  required  by  rule 
21  <101  Pac.  Ix),  which  reads:  '^The  amount 
paid  for  the  transcript  of  the  record  or  case- 
made,  for  the  stenographer's  transcript  of 
the  evidence,  or  for  the  printing, of  the  ab* 
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atract  shall  be  taxed  as  costs  only  when  a 
statement  thereof  shall  be  filed  with  the 
clerk  Dot  later  than  ten  days  after  a  cause 
Is  decided.  The  opposite  party  may  file  an 
objection  thereto  not  later  than  twenty  days 
after  such  decision,"  The  stenographer's  re- 
ceipt for  the  $65.50  was  attached  to  the 
transcript,  and  this  was  a  sufficient  state- 
ment so  far  as  that  item  is  concerned.  No 
statement  of  the  amount  paid  for  the  appel- 
lant's abstract  was  flled  until  March  23d,  the 
decision  having  been  made  March  12th.  The 
prescribed  limit  was  exceeded  by  only  one 
day,  but  the  bar  had  fallen  and  the  extent  of 
farther  delay  is  immaterial.  The  very  pur- 
pose of  the  rule  was  to  draw  at  some  point  a 
bard  and  fast  line,  "in  order  that  a  definite 
limit  shall  be  fixed  within  which  the  right 
must  tie  asserted  if  it  is  not  to  be  deemed 
abandoned."  Railway  Co.  t.  Jenkins,  79 
Kan.  098,  701,  101  Pac.  630.  The  appellant's 
abstract  was  deposited  in  the  clerk's  office 
January  8th,  and  the  statement  could  hay« 
been  filed  then  or  at  any  time  thereafter  un- 
til and  including  March  22d.  By  the  terms 
of  the  rule  a  later  filing  was  Ineffective.  The 
charge  of  $23.40  will  be  stricken  from  the 
costbUL 

(82  Kan.  338) 

GARRETT  BIBLICAIi  INSTITUTE  ▼. 

MINARD. 

(Supreme  Court  of  Kansas.    April  0,  1910.) 

(SylUlv*  ly  the  Court.) 

"L  JTjDavENT  (f  652»)— Dkfault— Res  Judi- 
cata. 

A  judgment  by  default,  based  on  actual 
notice  to  the  defendant,  is  as  conclusive  ai^inst 
him  upon  every  matter  admitted  by  the  default 
as  if  be  bad  personally  appeared  and  contested 
the  plaintiff's  rigbt  of  recovery. 

[EJd.   Note.— For  other   cases,   see   Judgment, 
Cent.  Dig.  {  1164;    Dec.  Dig.  i  652.*] 

2.  JuDOMENT  (i  138*)— Vacating— Fbaud. 

While  a  judgment  may  be  vacated  and  a 
new  trial  had  "for  fraud  practiced  by  the  suc- 
cessful party  in  obtaining  It,"  it  is  such  fraud 
as  is  collateral  and  extrinsic  to  the  issues  in- 
volved in  the  action  and  on  which  the  judgment 
was  founded,  and  hence  a  party  against  whom 
a  Judgment  by  default  was  rendered  is  not  en- 
titled to  have  the  judgment  set  aside  and  the 
issues  retried  becnuse  the  allegations  in  plain- 
tiff's petition,  which  constitute  the  merits  of 
the  case,  are  alleged  to  be  untrue. 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Cent.  Dig.  I  250;  Dec.  IHg.  i  138.*] 

(Additional  Syttahui  hy  Editorial  Staff.) 

3.  Judgment   ({   441*)— Equitablk   Relibb^— 
"EXTRINSIC  OR  Collateral  Fraud." 

By  "extrinsic  or  collateral  fraud"  for  which 
a  court  of  equity  will  set  aside  a  judgment 
rendered  by  a  court  of  competent  jurisdiction 
is  meant  some  act  or  conduct  of  the  prevailing 
party  which  has  prevented  a  fair  submission  of 
the  controversy. 

[Ed.    Note.— For  other  caaes,   see  Judgment, 
Cent.  Dig.  8  836;   Dec.  Dig.  i  441.*] 

Appeal  from  District  Court,  Bourbon  Comi- 
ty;  W.  I*  ^imons.  Judge. 


Action  by  tbe  Garrett  Biblical  Instltnta 
against  Henry  G.  Minard.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

See,  also,  79  Kan.  470,  100  Pac.  S5. 

A.  M.  Keene  and  E.  C.  Gates,  for  appellant 
W.  P.  Dlllard  and  W.  W.  Padgett,  for  ap- 
pellee. 

JOHNSTON,  C.  J.  On  March  3, 1906,  Hen- 
ry C.  Minard  instituted  an  action  against 
Robert  Fowler  and  tbe  Garrett  Biblical  In- 
stitute to  recover  a  tract  of  land.  Personal 
service  was  obtained  on  Fowler  and  con- 
structive service  upon  the  Institute.  No  an- 
swer was  filed  by  either  defendant,  and  on 
June  6,  1906,  judgment  by  default  was  en- 
tered deciding  tliat  Minard  was  the  owner  of 
tbe  land  and  awarding  him  possession  of  the 
same.  On  September  7,  1906,  the  Institute 
applied  to  the  court  to  open  up  the  judg- 
ment and  allow  it  to  make  a  defense,  alleging 
that  it  never  had  actual  notice  of  the  case 
nor  opportunity  to  defend  against  it  ▲ 
hearing  was  had  upon  the  application,  where- 
in it  was  shown  and  found  that  the  Institute 
really  had  actual  notice  of  the  pendatcy  of 
the  action,  and  upon  appeal  this  finding  was 
affirmed.  Garrett  v.  Minard,  79  KfLU.  470, 
100  Pac.  65.  After  the  refusal  to  reopen  tbe 
judgment  the  Institute  brou^t  the  present 
action,  alleging  again  that  -it  had  not  been 
duly  summoned  in  tbe  ejectment  action,  and 
bad  no  actual  notice  or  knowledge  of  Its  pend- 
ency. It  also  alleged  that  Minard  had  no 
ownership  or  Interest  In  the  land  when  that 
action  was  begun  or  decided,  and  that  the 
allegations  in  his  petition  as  to  ownership  up- 
on which  judgment  was  founded  were  wholly 
false,  and  known  by  him  to  be  false  when 
they  were  made,  and  that  the  court  was 
thereby  misled,  and  the  judgment  in  favor  of 
Minard  fraudulently  obtained.  Issues  were 
joined  on  these  avwments  of  tbe  petition,  and 
upon  a  trial  were  rightly  decided  in  favor  of 
Minard.  The  judgment  by  default  based  as 
It  was  on  legal  notice,  was  as  conclusive 
against  the  Institute  upon  every  matter  ad- 
mitted by  the  default  as  any  other  kind  of 
judgment  could  have  been.  Johnson  v.  Jones, 
58  Kan.  745,  61  Pac.  224.  The  claim  that  the 
Institute  did  not  have  actual  notice  of  the 
pendency  of  tbe  ejectment  action  was  ad- 
judicated against  It  upon  the  application  to 
reopen  the  judgment  On  that  hearing  it  had 
full  opportunity  to  prove  this  claim,  but  there 
was  a  finding,  based  on  sufficient  testimony, 
that  it  had  actual  notice  of  the  action  and  a 
fair  chance  to  defend  against  it  The  ques- 
tion WHS  foreclosed  by  the  decision  in  Gar- 
rett V.  Minard,  supra. 

There  is  a  further  contention  by  appellant 
that  tbe  judgment  in  ejectment  should  be 
annulled  because  the  allegations  of  Minard 
in  his  petition  were  untrue.  The  truth  of 
these   averments   were  directly   Involred   In 
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the  ejectment  action,  and  were  determined  by 
the  Judgment  In  that  case.  The  Code  permits 
the  setting  aside  of  a  Judgment  for  fraud  in 
obtaining  it— that  la,  fraud  extrinsic  or  col- 
lateral to  the  Issues  tried  and  decided— but 
the  falsity  of  the  things  alleged  or  proven 
which  constitute  the  merits  of  the  case  and 
the  basis  of  the  Judgment  affords  no  reason 
for  reopening  and  retrying  the  case.  This 
was  directly  adjudged  in  a  case  where  a 
party  attempted  to  escape  the  binding  force 
of  a  default  Judgment.  Loan  Co.  ▼.  Marks, 
69  Kan.  230,  62  Pac.  448,  68  Am.  St.  Rep.  848. 
In  that  case,  aa  In  this,  the  'judgment  was  at- 
tacked on  the  ground  that  the  averments  in 
plaintiff's  petition  as  to  the  title  of  land  were 
false.  After  stating  that  the  effect  of  a  de- 
fault Is  to  admit  the  truth  of  the  averments 
of  the  petition  it  was  said:  "The  contention 
In  this  case  has  been,  and  now  is,  that  the 
averments  In  the  petition  of  Caroline  Mathews 
with  reference  to  title  were  false.  Marks 
now  denies  that  which  by  his  default  DoUoff 
admitted.  The  very  object  and  purpose  of 
judicial  proceedings  is  to  determine  the  truth 
or  falsity  of  the  allegations  of  fact  of  the 
parties  to  controversies  In  the  courts,  aa  well 
as  their  rights  under  the  law  applicable  to 
the  facts  as  finally  found.  When  summoned 
In  an  action,  the  defendant  is  called  on  to 
challenge  the  tmth  of  any  statement  of  fact 
which  he  denies,  and  the  correctnesa  of  any 
claim  of  right  under  the  law  applicable  to 
the  facts  alleged.  If  it  should  be  held  that 
a  Judgment  by  default  is  binding  only  when 
based  on  a  truthful  pleading,  there  would  be 
very  little  advantage  in  making  any  appear- 
ance In  actions  relating  to  land,  unless  some 
present  right  to  use  the  property  should  be 
threatened ;  for  nothing  would  be  lost  by  the 
default,  and  the  same  defense  could  be  made 
at  any  time  thereafter."  The  same  question 
was  considered  at  length  and  supporting  au- 
thorities cited  In  Plaster  Co.  v.  Blue  Rapids 
Township,  81  Kan.  730,  106  Pac.  1078.  The 
view  adopted  there  was  that  when  a  party 
has  been  summoned  into  court,  and  has  had 
an  opportunity  to  contest  an  Issue  which  goes 
Into  Judgment  whether  he  avails  himself  of 
the  opportunity  or  not  he  is  not  entitled  to 
hare  the  Judgment  set  aside  and  be  granted 
another  trial  of  the  same  Issues  merely  be- 
cause the  facts  alleged  in  his  petition,  or  the 
testimony  offered  and  upon  which  the  Judg- 
ment Is  founded,  are  untrue.  There  would 
t>e  no  flnallty  in  a  Judgment,  and  no  end  of 
litigation,  if  the  contrary  view  were  taken. 
It  was  stated  as  a  general  rule  "that  an  act 
for  which  a  court  of  equity  will  set  aside  or 
annul  a  Judgment  between  the  same  parties, 
rendered  by  a  court  of  competent  Jurisdiction, 
has  relation  to  fraud  extrinsic  or  collateral 
to  tbe  matter  tried  by  the  first  court,  not  to 
fraud  in  the  matter  on  which  the  Judgment 
was  rendered.  •  •  •  By  the  expression 
'extrinsic  or  collateral  fraud'  la  meant  some 


act  or  conduct  of  the  prevailing  party  which 
has  prevented  a  fair  submission  of  the  con- 
troversy." McGormick  v.  McOormlck,  82  Kan. 
— ,  107  Pac.  646.  • 

The  Judgment  of  the  district  court  will  be 
affirmed.    All  the  Justices  concurring. 


(82  Kan.  285) 
JAMBS  V.  LOGAN. 
(Supreme  Court  of  Kansas.    April  9,  1910.) 

(Syllabus  iy  the  Court.) 

1.  Affidavits  (§  12*)— Form  of  Jurat. 

The  statutory  certificate  for  the  authenti- 
cation of  depositions  cannot  be  used  on  the  ordi- 
nary affidavit,  and  the  Code  of  Civil  Procedure 
prescribes  no  form  of  jurat  to  be  appended  to 
affidavits. 

[Bd.  Note.— For  other  cases,  see  Affidavits, 
Cent.  Dig.  J§  46-57 ;    Dec.  Dig.  I  12. •] 

2.  Affidavits  (S  12»J— Absence  of  Jttbat. 

If  a  declaration  has  in  fact  been  made  un- 
der oath,  it  is  an  affidavit  altboueb  no  jurat  be 
attached.  The  jurat  Is  merely  evidence  that  an 
oath  was  duly  administered,  and  in  the. absence 
of  a  jurat  the  fact  may  be  proved  by  evidence 
aliunde. 

[EM.  Note.— For  other  cases,  see  Affidavits, 
Cent  Dig.  {  47;   Dec.  Dig.  {  12.*] 

3.  Oath  (|  6*)— Bvidenoe  of  Takuto— Ab- 

SENCE    or    JtTBAT. 

The  evidence  In  this  case  examined,  and 
held  sufficient  to  show  that  a  written  declara- 
tion used  as  an  attachment  affidavit  was  in 
fact  made  under  oath,  although  no  Jurat  ap- 
pears. 

[Ed.  Note.— For  other  cases,  see  Oath,  Cent 
Dig.  I  14;   Dec.  Dig.  j  6.*] 

4.  Affidavits  (|  12*)— Oinssioir  or  Jtjbat— 

Effect. 

When  a  paper  purporting  to  be  an  affidavit 
has  been  approved  fay  the  court  as  such,  and 
has  been  made  the  basis  of  jadiclal  action  as 
if  it  were  duly  authenticated,  the  omission  of  a 
jurat  Is  a  mere  irregularity  which  will  not  ex- 
pose the  proceeding  to  collateral  attack. 

[Bid.  Note.— For  other  cases,  see  Affidavits, 
Cent.  Dig.  J  47 ;  Dec.  Dig.  g  l2.»J 

6.  LntiTATiON  OF  AcnoNB  <§  19*)— Recovert 
OF  Land  — ExEcinioN   Sale  — Action   bt 
.  Dbbtob. 

The  five-year  statute  of  limitations  against 
actions  for  the  recovery  of  real  property  sold 
on  execution  brought  by  the  execution  debtor, 
his  heirs,  or  any  person  claiming  under  him  by 
title  acquired  after  the  date  of  the  judgment,  ap- 
plies to  all  sales,  void  and  voidable  alike. 

[Bd.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {  81 ;  Dec.  Dig.  f  19.*] 

Appeal  from  District  Court,  Shawnee  Coun- 
ty; A.  W.  Dana,  Judge. 

Action  by  V.  W.  James  against  Bffl*  Lo- 
gan. Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

W.  A.  S.  Bird  and  Thomas  J.  WhHe,  for 
appellant  James  Troutman,  Robert  Ston& 
and  George  T.  McDermott,  for  appellee. 

BURGH,  J.  Sarah  A.  James  undertook  to 
recover  the  land  in  controversy  from  the  de- 
foidant,  Bffle  Logan,  by  an  action  of  eject- 
ment    While  the  action  was  pending  the 
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plaintiff  died,  and  a  revivor  was  bad  in  the 
pame  of  her  administrator.  Judgment  was 
rendered  for  the  defendant,  and  the  admin- 
istrator appeals. 

The  property  formerly  belonged  to  the  En- 
terprise Land,  Loan  &  Investment  Company, 
a  foreign  corporation.  W.  E.  Fagan  sued  the 
Investment  company,  attached  the  land,  and 
made  service  by  publication.  The  action  pro- 
ceeded to  Judgment,  and  tiie  land  was  order- 
ed sold  for  Its  satisfaction.  Fagan  purchas- 
ed at  a  sherlfTs  sale  made  under  the  order, 
the  sale  was  confirmed,  and  a  sheriff's  deed 
was  issued  to  him,  which  was  duly  recorded. 
Afterward  Fagan  conveyed  to  the  defendant 
After  the  sheriff's  deed  was  recorded  the  In- 
vestment company  conveyed  to  Sarah  'A.. 
James.  Her  suit  was  commenced  more  than 
five  years  after  the  recording  of  the  sheriff's 
deed.  It  Is  said  the  proceedings  in  the  at- 
tachment case  are  void  for  want  of  jurisdic- 
tion, and  they  must  be  so,  or  the  sheriff's 
deed  Is  beyond  collateral  attack.  The  only 
defect  piolnted  out  is  that  Fagan's  affidavit 
for  attachment  bears  no  Jurat  Therefore  it 
is  claimed  the  paper  was  not  sworn  to,  and 
there  was  no  affidavit 

■The  provision  of  the  Code  of  Civil  Proce- 
dure that  affidavits  are  to  be  authenticated 
in  the  same  way  as  depositions,  except  as 
provided  for'  the  verification  of  pleadings 
(Old  Code,  I  345;  New  Code,  f  336  [Gen.  St 
1909,  %  5880]),  means,  of  course,  so  far  as  the 
requirements  concerning  depositions  are  ap- 
plicable. The  certificate  of  the  officer  need 
not  show  that  an  affidavit  was  taken  at  the 
time  and  place  specified  In  a  notice,  as  in  the 
case  of  a  deposition  (Old  Code,  {  359;  New 
Code,  %  357  [Gen.  St  1909,  {  6962]),  because 
an  affidavit  is  a  written  declaration  made 
under  oath  without  notice  (Old  Code,  S  341; 
New  Code,  J  347  [Gen.  St  1909,  {  6942]). 
There  Is  no  requirement  that  an  affidavit 
shall  be  written  in  the  presence  of  the  of- 
ficer and  shall  be  written  by  the  officer,  the 
witness,  or  a  disinterested  person,  as  In  the 
case  of  a  deposition  (Old  Code,  §  354;  New 
Code,  !  352  [Gen.  St  1909,  f  5947]),  and  the 
certificate  to  an  affidavit  need  not  show  these 
facts.  In  the  case  of  a  deposition  the  wit- 
ness is  first  sworn,  and  after  the  deposition 
is  written  it  is  subscribed.  In  the  case  of 
an  affidavit  the  oath  Is  administered  after 
the  declaration  is  formulated.  The  result  is 
that  the  certificate  prescribed  for  a  deposi- 
tion cannot  be  used  on  the  ordinary  affidavit 
and  no  other  form  is  ordained.  The  remain- 
ing section  of  the  statute  relating  to  the  au- 
thentication of  depositions  (Old  Code,  {  358; 
New  Code,  i  856  [Gen.  St  1900,  f  5951])  sim- 
ply provides  that  the  signature  and  seal  of 
the  officer,  if  he  have  a  seal,  are  sufficient 
without  additional  proof  of  official  character, 
that  signature  alone  is  sufficient  if  the  affi- 
davit be  taken  In  this  state  and  the  officer 
have  no  seal,  but  that  further  proof,  the  na- 
ture of  which  Is  indicated.  Is  required  If  the 


affidavit  be  taken  In  another  state  and  the 
officer  have  no  seal.  This  section,  of  coarse, 
applies  to  affidavits,  but,  since  no  special 
form  of  Jurat  is  required,  the  statutory  defi- 
nition of  an  affidavit  is  satisfied  whenever  a 
written  declaration  is  made  under  oath. 

In  the  case  of  Cunningham  v.  Barr,  45 
Kan.  168,  25  Pac.  583,  a  mechanic's  lien  state- 
ment was  held  to  be  properly  verified  to 
which  the  following  Jurat  was  appended: 
"Subscribed  and  sworn  to  before  me,  this 
September  12,  1887.  O.  A.  Harding,  Clerk 
District  Court  [^eal.}"  In  the  case  of  Simon 
V.  Stetter,  25  Kan.  165^  a  Jurat  in  the  same 
form,  but  designating  the  officer  simply  aa 
"clerk,"  and  bearing  no  seal  at  all,  was  held 
to  be  sufficient  to  authenticate  an  attachment 
affidavit  even  against  a  direct  attack  by  mo^ 
tlon  to  discharge  the  attachment  In  the 
case  of  Bnckland  v.  Goit,  23  Kan.  827,  It 
was  held  that  the  entire  omission  of  a  Jurat 
did  not  render  an  affidavit  void.  The  court 
said  the  Jurat  might,  be  supplied  afterward. 

In  the  case  of  City  of  Kingman  v.  Berry, 
40  Kan.  625,  628,  20  Pac.  527,  529,  it  was 
said :  "The  Important  conslderatloin  is  wheth- 
er the  complaint  was  actually  sworn  to  be- 
fore a  proper  officer.  Hie  mere  fact  that  an 
officer  falls  to  couple  his  official  title  with 
his  name  In  signing  a  Jurat,  or  to  attach  a 
Jurat  at  all,  to  the  affidavit  at  the  time  the 
oath  is  administered,  will  not  invalidate  It" 

These  rulings  necessarily  imply  that  the 
certificate  of  the  officer  under  his  signature 
and  seal  is  merely  evidence  that  the  affidavit 
was  duly  sworn  to.  and  in  Foreman  v.  Car- 
ter, 9  Kan.  674,  682,  it  was  said  that  a  chal- 
lenge of  a  Jurat  Is  not  an  attack  upon  what 
was  done,  but  an  objection  that  the  ^roof  of 
what  was  done  is  defective.  If  therefore  the 
Jurat  be  missing  from  an  affidavit  if  there 
be  no  proof  on  the  face  of  the  paper  that  an 
oath  was  duly  administered,  the  fact  may  be 
established  by  evidence  aliunde.  This  rule 
Is  clearly  Just,  because  after  a  party  has  In 
fact  made  or  procured  to  be  made  the  neces-. 
sary  declaration  under  oath  he  ought  not  to 
be  prejudiced,  and  the  proceeding  ought  not 
to  fall  in  consequence  of  the  officer's  neg- 
lect to  affix  a  Jurat  In  view  of  the  fore- 
going the  question  here  is,  Was  Fagan's 
written  declaration  made  under  oath  7  This 
question  Is  to  be  answered  from  the  evidence 
like  any  other  question  of  fact  What  does 
the  record  show? 

The  affidavit  was  signed  by  Fagan,  and 
purports  to  be  an  affidavit  It  opens  with 
the  following  statement:  "W.  B.  Fagan,  be- 
ing duly  sworn,  says:  The  document  is  in- 
dorsed on  the  bank  'Attachment  affidavit 
Filed  Nov.  7,  1889,  A.  M.  Callahan,  Clerk 
District  Court'"  The  appearance  docket 
which  the  law  requires  the  clerk  to  keep, 
contains  the  following  entry:  "Nov.  7,  1880, 
Affidavit  for  attachment  sworn  to  and 


filed,  35c."     The  clerk's  statutory  fees  for 
administering  an  oath  were  25  cents,  and  tor 
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Bltag  and  docketing  a  paper  -were  10  cents. 
The  clerk  Isaaed  a  writ  of  attachment  nnder 
bia  signature  and  the  seal  of  the  court  which 
contains  the  following  recital:  "To  the  sher- 
iff of  said  connty.  Greeting;  Whereas,  W.  E. 
Fagan,  plaintiff,  has  this  day,  on  the  neces- 
sary affidavit  being  filed,"  etc.  From  aU 
this  it  clearly  appears  that  an  affidavit  was 
In  fact  sworn  to  according  to  law. 

If  the  evidence  that  an  oath  was  dnly  ad- 
ministered were  lees  condnsive,  the  plaintiff 
is  met  by  another  principle  founded  upon 
Justice  and  wise  policy.  The  journal  entry 
of  judgment  contains  the  following  recitals: 
"And  the  court  further  finds  that  an  attach- 
ment has  been  duly  Issued  In  said  action  up- 
on the  affidavit  of  plaintiff  and  levied  upon 
the  following  described  real  estate.  *  *  » 
And  the  court  further  finds  that  all  the  alle- 
gations in  said  affidavit  for  attachment  are 
true;  that  the  defendant  is  a  nonresident  of 
the  state  of  Kansas,  and  that  said  attach- 
ment ought  to  be  sustained.  It  is  therefore 
considered  by  the  court  that  the  plaintiff 
have  judgment  in  rem  against  defendant  for 
said  sum  of  two  hundred  and  thirty-eight 
and  60/100  dollars  ($238.60),  and  the  costs  of 

this  action,  taxed  in  the  sum  of  $ ; 

that  said  attachment  be  sustained;  that  the 
real  estate  levied  upon  under  and  by  virtue  of 
the  said  order  of  attachment  •  •  •  be 
sold."  Collateral  attacks  upon  judicial  pro- 
ceedings made  long  after  they  bave  been 
closed  are  not  favored,  and  whenever  a  pa- 
per purporting  to  be  an  affidavit  has  been  ap- 
proved as  such  by  the  court,  and  has  been 
made  the  basis  of  judicial  action  as  if  It 
were  duly  authenticated,  the  omission  of  the 
jurat  Is  a  mere  irregularity  which  will  not 
vitiate  the  proceedings.  Numerous  cases  sus- 
taining the  foregoing  views  are  collated  In 
Turner  v.  St  John,  8  N.  D.  245,  78  N.  W.  340. 
See,  also,  2  Enc.  L.  &  P.  671;  2  Cyc.  26. 

The  judgment  of  the  district  court  must 
be  sustained  for  another  all-sufficient  reason. 
The  defendant  pleaded  the  five-year  statute 
of  limitations  whlcb.  reads  as  follows: 

"Actions  for  the  recovery  of  real  property, 
or  for  the  determination  of  any  adverse  claim 
or  interest  theretu,  can  only  be  brought  with- 
in the  periods  hereinafter  prescribed,  after 
the  cause  of  action  shall  have  accrued,  and 
at  no  time  thereafter. 

"First  An  action  for  the  recovery  of  real 
property  sold  on  execution  brought  by  the 
execution  debtor,  his  heirs  or  any  person 
claiming  under  him,  by  tiUe  acquired,  after 
the  date  of  the  judgment  within  five  years 
after  the  date  of  the  recording  of  the  deed 
made  in  pursuance  of  the  sale. 

"Second.  An  action  for  the  recovery  of 
real  property  sold  by  executors,  administra- 
tors or  guardians,  upon  an  order  or  judg- 
ment of  a  court  directing  such  sale,  brought 
by  the  heirs  or  devisees  of  the  deceased  per- 


son, or  the  ward  or  his  guardian,  or  any  per- 
son claiming  under  any  or  either  of  them, 
by  title  acquired  after  the  date  of  the  judg- 
ment or  order,  within  five  years  after  the 
date  of  the  recording  of  the  deed  made  in 
pursuance  of  the  sale."  Gen.  St  1900,  | 
5608  (Code  Civ.  Proc.  1 15). 

The.  property  was  sold  by  order  of  the 
court  under  a  special  execution  conforming 
to  the  judgment  The  plaintiff  claims  under 
the  execution  debtor  by  titie  acquired  after 
the  date  of  the  judgment  The  action  was 
not  commenced  within  five  years  after  the 
date  of  the  recording  of  the  sheriff's  deed. 
Therefore  every  condition  of  the  statute  is 
satisfied.  The  plaintiff  argues  tiiat  the  stat- 
ute does  not  apply  to  deeds  executed  pursu- 
ant to  avoid  judgments.  As  shown  in  the 
case  of  CTKeefe  v.  Behrens,  73  Kan.  469,  86 
Pac.  655,  8  I*  K.  A.  (N.  S.)  354  wherein  the 
second  subdivision  of  the  statute  was  con- 
sidered, it  has  particular  reference  to  such 
deeds  because,  if  the  proceedings  were  mere- 
ly irregular,  and  consequently  not  void,  they 
could  not  be  attacked  collaterally  at  all. 

The  judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 

(82  Kan.  240) 
BALDRirKJB  v.  CpNTGRAP. 
(Supreme  Court  of  Kansas.    April  9,  1910.) 

(Syttabut  hy  the  Covrt.) 

1.  Sfbchto  Pebfobmancs  (|  41*)— Obai.  Coh- 
TBACP— Past  Pebfobuancb— BirroacsuENT. 

The  ground  upon  which  a  court  notwith- 
standing the  statute  of  frauds,  may  compel  the 
complete  performance  of  an  oral  contract  for 
the  sale  of  real  estate  which  has  been  partly 
performed  ia  that  such  a  decree  may  be  neces- 
sary in  order  to  avoid  injustice  toward  one 
who,  in  reliance  upon  the  agreement,  has  so 
altered  his  i>osition  that  be  cannot  otherwise  be 
afforded  adequate  relief. 

lEH.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  fS  120-123;  Dec.  Dig.  f 
41.*] 

2.  Sfkcific  Pebfobuanoe  ({  46*)  —  ObaIi 
Aobeement— Statute  of  E^atjds. 

The  mere  fact  that  a  proposed  buyer  has 
taken  possession  of  real  estate  with  the  consent 
of  the  owner  upon  the  faith  of  an  oral  agreement 
for  its  purchase  does  not  in  and  of  itself  avoid 
the  effect  of  the  statute  and  justify  a  decree  for 
the  specific  performance  of  the  contract 

UDd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Gent  Dig.  $  128 ;   Dec.  Dig.  i  46.*] 

a  Specuto  Pkbfobkawot  (8  41*)— Obai,  Coh- 
TBAOT  —  Past  Pebfobmance  —  Payment  bt 
Check. 

In  the  absence  of  any  further  showing  as  to 
the  injury  that  would  result  to  the  plaintiff  by 
a  denial  of  that  relief,  a  decree  for  the  specific 
performance  of  an  oral  contract  for  the  sale  to 
him  of  a  dwelling  house  is  not  justified  by  evi- 
dence that  having  deposited  a  valid  check  for 
the  purchase  price  with  a  third  person  mutually 
agreed  upon,  to  be  delivered  npon  the  execution 
or  a  deed,  he  took  possession  of  the  premises  by 
the  owner's  permission,  but  was  on  the  same 
day  served  with  a  notice  to  vacate. 

[Bd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  IMg.  {{  120-123;  DecDlg.  {  41.*] 
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4.  Ejectmekt  (5  82«)  —  Evidence  —  T1TI.E  of 

Plaintiff. 

In  ejectment,  where  the  defendant  claims  a 
right  of  possession  only  under  a  contract  with 
the  plaintiff  for  the  purchase  of  the  property, 
evidence  of  title  on  the  plaintifiTs  part  becomes 
immaterial. 

[Dd.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  $$  222-228;    Dec.  Dig.  {  82.*] 

Appeal  from  District  Court,  Sumner  Coun- 
ty;  O.  £1.  Swarts,  Judge. 

Action  by  D.  M.  Baldrldge  against  Leo- 
pold Oentgraf.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed, 

F.  A.  Dlnsmoor,  for  appellant  Lawrence 
&  Fn^son,  for  appellee. 

MASON,  J.  D.  M.  Baldrldge  brought  eject- 
ment against  Leopold  Centgraf,  who  defend- 
ed on  the  ground  of  an  oral  contract  for  the 
purchase  of  the  property,  rendered  enforce- 
able by  having  been  partly  performed.  The 
court  found  in  favor  of  the  defendant,  and 
rendered  a  judgment  for  the  specific  perform- 
ance of  the  contract,  from  which  the  plaintiff 
appeals. 

The  evidence  showed  an  oral  agreement 
between  the  parties  for  the  sale  of  the  prop- 
erty, which  Included  an  unoccupied  dwelling 
house.  The  buyer  deposited  his  check  for 
the  purchase  price  with  a  third  person  mutu- 
ally agreed  upon,  tt)  be  delivered  in  exchange 
for  a  deed.  According  to  bis  testimony 
(which,  although  contradicted,  must  be  ac- 
cepted as  true  in  view  of  the  finding  of  the 
trial  court),  he  then  said  that  he  wanted  to 
move  in,  and  the  owner  told  him  either  that 
he  would  or  that  he  could.  He  did  move  In, 
but  on  the  same  day  received  from  the  owner 
a  writing  notifying  him  to  vacate  the  prem- 
ises and  asserting  that  he  was  merely  a  tres- 
passer thereon.  The  owner  followed  up  the 
notice  with  a  proceeding  under  the  forcible 
entry  and  detainer  article,  but,  upon  the  de- 
fendant's claiming  title,  abandoued  that  for 
the  present  action.  Although  by  putting  up 
his  check  the  defendant  did  all  that  was  in- 
cumbent upon  him  In  that  regard,  the  deposit 
did  not  amount  to  a  payment.  No  money 
changed  hands;  the  plaintiff  received  none, 
the  defendant  parted  with  none,  and  there 
was  therefore  none  to  be  repaid  in  order  to 
restore  the  parties  to  their  original  position. 
No  showing  was  made  that  the  defendant 
had  improved  the  property  or  otherwise  in- 
curred expenses  or  placed  himself  at  a  dis- 
advantage in  any  respect  in  reliance  upon 
the  contract.  The  case  therefore  presents 
the  question,  which  this  court  has  not  here- 
tofore been  required  to  decide,  whether  in 
and  of  Itself  the  fact  that  a  proposed  buyer 
has  taken  possession  of  real  estate  with  the 
consent  of  the  owner  upon  the  faith  of  an 
oral  agreement  for  its  purchase  so  far  avoids 
the  effect  of  the  statute  of  frauds  as  to  jus- 
tify a  decree  for  the  specific  performance  of 
the  contract.     The  opinion   In  Edwards  v. 


Fry,  9  Kan.  417,  423,  includes  the  statement 
that  delivery  of  possession  will  take  a  case 
out  of  the  statute  of  frauds,  but  there  the 
possession  was  in  fact  accompanied  by  the 
making  of  permanent  ImprorementB,  and 
that  circumstance  was  treated  as  a  determin- 
ing factor.  In  Baldwin  v.  Baldwin,  73  Kan. 
39,  45,  84  Pac.  568,  4  L.  R.  A.  (N.  S.)  957,  it 
was  said  that  while  the  statement  referred 
to  is  supported  by  the  weight  of  authority,  if 
the  question  were  a  new  one  the  court  would 
incline  to  hold  that  bare  possession  is  not 
suffldoit.  The  precise  question  Involved  Is 
considered  in  an  exhaustive  note  in  3  L.  R. 
A.  (N.  S.)  790,  which  is  supplemented  by  fur- 
thw  citations  in  8  L.  R.  A.  (N.  S.)  870.  In 
the  introductory  portion  of  the  note  It  is 
said:  "Whether  possession,  standing  by  it- 
self, is  enough  to  do  away  with  the  plain 
words  of  the  act,  is  a  troublesome  ques- 
tion upon  which  there  Is  considerable  conflict 
of  opinion,  and  apparently  some  confusion. 

*  *  *  The  rule  that  possession  alone  is 
sufficient  to  remove  the  bar  of  the  statute 
appears  to  have  sprung  largely  from  obiter 
statements  to  that  effect.  In  many  cases  In 
which  the  rule  is  announced  other  acts  in 
part  performance  besides  possession  appear, 
although  the  courts  seem  to  uphold  the  oral 
contract  on  the  ground  of  possession  alone. 

•  •  •  The  Idea  that  one  who  has  gone  up- 
on land  under  an  oral  contract  might  be  driv- 
en off  as  a  trespasser  if  be  could  not  take 
refuge  behind  his  agreement  Is  the  main  sup- 
port of  the  English  doctrine  of  part  perform- 
ance, and  of  the  rule  that  possession  alone  is 
sufficient  to  answer  for  the  writing  required 
by  the  statute.  That  It  was  necessary  to 
break  the  statute  to  such  an  extent  to  shield 
the  party  in  possession ,  from  the  pains  and 
penalties  ^hich  might  follow  a  trespass  has 
been  doubted.  •  •  •  In  this  country  the 
courts  have  been  swayed  for  the  most  part 
by  the  idea  that  it  would  be  a  shock  to  the 
conscience  to  allow  one  who  had  put  another 
in  a  hard  position  to  throw  up  his  contract 
and  get  off  under  cover  of  the  statute.  The 
statute  would  thus  be  aiding  and  abetting 
fraud  which  It  was  its  design  and  purpose  to 
prevent.  Under  the  fraud  theory,  pure  and 
simple,  possession  alone  would  not  neces- 
sarily be  a  sufficient  act  of  part  performance 
to  take  an  oral  contract  relating  to  real  es- 
tate out  of  the  statute,  since  the  party  to 
whom  possession  had  been  delivered  might 
be  put  back  where  he  was  before  the  con- 
tract, and  no  real  loss  be  suffered  by  him  as 
a  result  of  the  transaction."  Pages  790,  701, 
792  of  8  L.  R.  A. 

The  argument  ta  favor  of  what  has  been 
regarded  as  the  general  rule  is  thus  outlined 
in  2  Story's  Equity  Jurisprudence,  §  761: 
"Nothing  is  to  be  considered  as  a  part  per- 
formance which  does  not  put  the  party  into 
a  situation  which  is  a  fraud  upon  him,  unless 
the  agreement  Is  fully  performed.    Thus,  for 
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Instance,  If  upon  a.  parol  agreement  a  man 
Is  admitted  Into  possession,  he  Is  made  a 
trespasser,  and  Is  liable  to  answer  as  a  tres- 
passer,  if  tiiere  be  no  agreement  valid  In  law 
or  equity.  Now,  for  the  purpose  of  defend- 
ing himself  against  a  charge  as  a  trespasser, 
and  a  suit  to  account  for  the  profits  In  such 
a  case,  the  erldence  of  a  parol  agreement 
would  seem  to  be  admissible  for  his  protec- 
tion; and  If  admissible  for  such  a  purpose 
there  seems  no  reason  why  It  should  not  be 
admissible  throughout." 

We  do  not  think  it  follows  that  if  proof  of 
the  existence  of  an  oral  agreement  is  admis- 
sible, the  contract  itself  must  be  capable  of 
enforcement  The  statute  does  not  make  an 
oral  contract  for  the  sale  of  real  estate  ille- 
gal or  void,  nor  does  it  forbid  evidence  there- 
of to  be  given  for  any  purpose  consistent 
with  the  statute.  Ann  Berta  Lodge  No.  42, 
I.  O.  O.  F.,  V.  Leverton,  42  Tex.  18;  Glass  v. 
Hnlbert,  102  Mass.  24,  33,  34,  3  Am.  Rep. 
418.  The  law  in  letter  and  in  spirit  is  that 
no  one  shall  be  charged  upon  such  a  con- 
tract; that  is,  he  shall  not  be  compelled  to 
perform  it,  or  to  answer  In  damages  for  his 
refusal  to  do  so.  One  party  can  recover 
nothing  of  the  other  on  account  of  the  loss 
of  the  fruits  of  his  bargain,  but  no  reason 
to  apparent  why  if  in  reliance  upon  the 
agreement  he  has  incurred  expense  he  may 
not  assert  a  daim  for  reimbursement,  not  un- 
der the  contract,  but  upon  all  the  facts  of 
the  case.  Such  a  practice  was  recognized  In 
Deisher  v.  Stein,  34  Kan.  88,  42,  7  Pac.  608, 
610,  where  it  was  said:  "Of  course  the  case 
should  not  be  taken  out  of  the  statute  of 
frauds  any  further  than  is  necessary  to  do 
justice  and  to  prevent  fraud;  and  to  pay 
the  plalntur  a  fair  compensation  for  what  he 
has  lost  by  reason  of  the  parol  agreement  be- 
tween the  parties  Is  probably  sufficient  for 
that  purpose." 

The  mere  payment  of  money  is  not  such 
part  performance  as  upon  this  principle  to 
take  a  contract  out  of  the  statute  of  frauds, 
because  the  recipient  can  be  compelled  to  re- 
store it  26  Am.  &  Eng.  Encycl.  of  L.  54; 
29  Same  838;  20  Cya  297,  298;  Baldwin  v. 
Sqnler,  31  Kan.  283,  284,  1  Pac.  591.  The 
verbal  agreement  is  not  the  basis  of  an  ac- 
tion for  that  purpose,  but  evidence  of  its 
terms  is  often  necessary  to  establish  the  Im- 
plied contract  upon  which  recovery  is  sought 
"In  an  action  to  recover  upon  an  implied 
promise  to  i>ay  for  partial  performance  of  a 
contract  within  the  statute  of  frauds,  the 
contract  is  admissible  in  evidence,  not  as 
being  binding  and  conclusive  as  to  the 
-amount  of  recovery,  but  merely  as  a  drctim- 
stance  to  be  considered  in  estimating  the  val- 
ue of  what  has  been  done."  28  Am.  &  Eng. 
Etecyd.  of  Ll  842. 

The  ground  upon  which  a  court  notwith- 
standing the  statute  of  frauds,  may  compti 
the  complete  performance  of  an  oral  con- 


tract for  the  sale  of  real  estate  which  has 
been  partly  performed  Is  that  such  a  decree 
may  be  necessary  in  order  to  avoid  injustice 
toward  one  who  in  reliance  upon  the  agree- 
ment has  80  altered  his  i>09itl<»i  that  he  can- 
not otherwise  be  afforded  adequate  relief. 
His  mere  entry  Into  possession  with  the  con- 
sent of  the  owner  does  not  in  and  of  itself 
meet  this  condition.  It  does  not  make  him  a 
trespasser  In  fact  ai><l  a  decree  of  q>eciflc 
performance  is  not  necessary  to  protect  him 
from  liability  as  such.  Nor  does  it  in  and 
of  itself  place  him  at  any  disadvantage  or  in- 
volve him  in  any  loss.  True,  whenever  he 
has  made  permanent  improvements  upon  the 
property  the  courts  are  ready  to  tn-der  a  con- 
veyance, even  although  It  might  be  possible 
to  provide  compensation  in  damages.  A  suf- 
ficient reason  for  this  is  that  alterations  in 
the  artificial  features  of  real  estate  are  so 
largely  a  matter  of  Individual  taste  that  the 
loss  to  their  designer  in  being  deprived  of 
their  benefit  might  not  be  adequately  meaa- 
nred  either  by  the  Increased  value  of  the 
property,  or  by  his  expenditures  in  making 
them.  And  whenever  possession  is  taken  un- 
der such  circumstances  that  Its  relinquish-' 
ment  involves  a  disadvantage  apart  from  the 
mere  loss  of  the  benefits  of  the  bargain,  a 
case  may  be  presented  for  equitable  relief, 
dependent  upon  the  special  circumstances. 
Nothing  having  been  shown  here  beyond  the 
bare  fact  of  possession,  we  think  the  court 
erred  in  finding  for  the  defendant. 

A  question  is  raised  regarding  the  proof 
of  title,  but  it  is  rendered  immaterial  by  the 
fact  that  the  defendant  admitted  deriving  his 
possession  from  the  plalntlft  and  Justified  i: 
under  the  contract  for  the  purchase  of  the 
property.  O'Brien  v.  Wetherell,  14  Kan.  6IB; 
10  Am.  &  Eng.  £]Dcycl.  of  !<.  501. 

The  judgment  is  reversed  and  a  new  tttal 
ordered.    All  the  Justices  concurring. 


(82  Kan.  Sll) 
COON  V.  ATCHISON,  T.  ft  8.  F.  RY.  00. 
(Supreme  Court  of  Kansas.    April  9,  1910.) 

(SyUalui  Bv  the  Court.) 

1.  Carriers  (§  333*)— Injuries  to  Passen- 
gers— Contbibutort  Neolioencb  —  Pass- 
INO  Between  Train  and  Station. 

Peraons  carried  on  a  freight  train  on  which 
their  live  stock  is  In  transit,  in  going  to  and  fro 
between  the  caboose  and  a  depot,  are  not  absolv- 
ed from  the  duty  of  looking  and  listening  when 
about  to  cross  an  intervening  track,  their  obli- 
gation in  that  respect  being  greater  than  that 
of  persons  passing  back  and  forth  between  a 
station  platform  and  a  passenger  train  that  has 
Stopped  to  receive  and  discharge  passengers. 

[EM.    Note.— For   other    cases,    see   Carriers, 
Cent  Dig.  §§  1396,  1397 ;   Dec.  Dig.  §  333.*] 

2.  Carriers  ({  347*)— Injttriks  to  Passen- 
oekss — contribtjtory  nxougenob  —  ques- 
tion fob  jubt. 

In  a  personal  injury  action  against  a  rail- 
way company  there  was  evidence  tending  to 
show   these   facts:    The  plaintiff  accompanied 
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lire  stock  In  Bhipment;  he  was  told  to  wait  at 
a  depot  until  a  train  arrived  to  which  his  cars 
were  to  he  attached,  and  to  be  ready  to  take  it 
there  at  any  time;  he  saw  it  approaching  on 
a  track  €0  feet  away,  and  starteid  towards  it; 
in  crossing  an  intervening  track  he  was  struck 
by  a  switch  engine  which  was  ranning  three  or 
four  miles  an  hour,  receiving  the  injury  on  ac- 
count of  which  he  sued;  a  shadow  prevented 
the  engine  being  visible  to  him  until  it  had 
reached  a  point  within  45  feet  of  the  place  of 
the  accident,  after  which  he  could  have  seen  it 
if  he  had  looked,  but  he  failed  to  do  so.  Held, 
that  whether  under  the  circumstances  his  fail- 
ure to  look  constituted  contributory  negligence 
was  a  question  of  fact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {§  0396,  1397;   Dec  Dig.  i  347.*] 

Appeal  from  District  Court,  Elk  County; 
Q.  P.  Alkman,  Judge. 

Action  by  S.  A.  Coon  against  the  Atchison, 
Topeka  &  Santa  £%  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Wm.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
for  appellant    Jackson  ft  Darby,  for  appellee. 

MASON,  J.  The.  Atchison,  Topeka  &  San- 
ta F6  Railvray  Company  appeals  from  a  Judg- 
ment in  a  personal  injpry  action  brought 
against  It  by  S.  A.  Coon.  So  far  as  material 
to  the  questions  of  law  presented  the  facts 
according  to  his  testimony  and  the  findings 
of  the  jury  were  as  follows:  He  accompa- 
nied two  cars  of  stock  which  he  shifted  from 
Howard  to  Kansas  City,  riding  on  a  drover's 
piass.  At  about  8  o'clock  in  the  evening  he 
reached  Bmporia,  where  his  cars  were  to  'be 
attached  to  a  train  from  the  west  which  had 
not  yet  arrived.  The  conductor  told  him  to 
wait  at  the  depot,  and  he  did  so  for  more 
than  an  hour.  He  asked  the  train  dispatcher 
when  the  train  would  be  along,  and  was  told 
to  look  for  it  at  any  time  and  to  he  there 
and  ready  to  take  it,  as  it  would  only  wait 
about  a  minute.  Presently  he  saw  bis  train 
approaching  Und  started  for  the  track  on 
wMch  It  was  running,  so  as  to  take  the  ca- 
iMOse  wben  It  should  be  opposite  the  depot 
This  track  was  60  feet  from  the  door  of  the 
waiting  room,  and  to  reach  It  he  had  to  cross 
another  track  which  was  about  20  feet  near- 
er. As  he  was  crossing  tills  nearer  track  be 
was  struck  by  the  tender  of  a  switch  engine 
hacking  In  from  the  east  and  received  the  In- 
juries on  account  of  which  he  sued.  By  the 
light  of  an  arc  lamp  he  could  have  seen  the 
tender  if  he  had  looked  toward  It  after  it 
Iiad  reached  a  point  4fi  feet  from  the  place  of 
the  accident  Beyond  that  limit  the  track 
was  ol)scured  by  a  shadow.  The  speed  of 
the  engine  was  not  found,  and  estimates  of 
witnesses  varied  from  three  or  four  miles 
an  liour  to  as  fast  as  a  man  could  run. 

The  questions  presented  relate  to  contrib- 
utory negligence.  The  principal  objection  to 
the  judgment  is  based  upon  a  i>ortlon  of  an 
Instruction  reading  as  follows:  "A  passen- 
ger in  necessarily  traveling  from  a  depot  to 


reach  his  train,  and  who  to  compelled  to  cross 
an  intervening  railway  trade  belonging  to 
the  company  over  the  road  of  which  he  is 
traveling  as  a  passenger,  if  going  the  direct 
route  and  at  the  proper  time  and  to  take  the 
prop^  train  for  him,  is  not  compelled  to 
look  or  listen  before  going  over  the  track." 
In  so  charging  the  jury  the  trial  court  ap- 
plied to  the  facts  of  this  case  the  rule  declar- 
ed In  Railway  Co.  v.  McSlroy,  76  Kan.  271, 
91  Pac.  785,  13  U  R.  A.  (N.  S.)  620,  123  Am. 
St  Rep.  134,  the  substance  of  which  is  that 
persons  passing  back  and  forth  between  a 
depot  platform  and  a  passenger  train  which 
has  stopped  to  receive  and  discharge  passen- 
gers are  relieved  from  .the  obligation' to  look 
for  an  approaching  train  before  crossing  an 
Intervening  track.  Many  courts  reject  the 
rule  in  this  form,  holding  that  while  a  fail- 
ure to  look  under  sudti  circumstances  is  not 
negligence  as  a  matter  of  law,  the  jury  may 
decide  it  to  be  negligence  as  a  matter  of  fact. 
See  notes  to  the  McElroy  Case,  in  13  L.  R.  A. 
(N.  S.)  620,  and  123  Am.  St  Rep.  187;  also 
Birmingham  Ry.,  etc.,  Co.  v.  Landrum,  153  ' 
Ala.  192,  45  South.  198,  127  Am.  St  Rep.  25, 
and  Dleckmann  v.  Chicago  &  N.  W.  Ry.  Co. 
(Iowa)  121  N.  W.  67a  We  are  aware  of  no 
Instance  of  the  application  of  the  rule  to  pas- 
sengers on  a  freight -train,  and  do  not  tlilnk 
it  can  properly  be  so  applied.  A  freight  train 
carries  passengers  only  incidentally.  Irreg- 
ularity is  to  be  expected  In  the  time  of  its 
arrival  at  a  station,  the  duration  of  its  stay, 
and  its  location  dnrlng  the  interval.  A  per- 
son riding  upon  it  for  the  purpose  of  caring 
for  stock  in  transit  may  justly  be  required  to 
take  precautions  for  his  own  safety  while 
going  to  and  from  the  caboose  that  are  not 
exacted  of  one  passing  betweoi  a  depot  plat- 
form and  a  passenger  train.  "It  to  ohvlous 
*  *  *  that  the  precautions  required  of  rail- 
way companies  carrying  passengers  on  freight 
trains.  In  affording  them  safe  and  convenient 
means  to  get  on  and  off  such  trains,  are  not 
the  same  as  those  which  are  demanded  In 
the  case  of  passenger  trains."  Thomp.  Oom. 
on  li.  of  Neg.  I  2901. 

If  the  engine  which  caused  the  Injury  was 
running  at  the  rate  of  only  three  or  four 
miles  an  hour,  there  was  a  considerable  in- 
terval after  It  had  emerged  from  the  shadow 
In  which  by  looking  In  that  direction  the 
plaintiff  could  have  seen  it  before  attempting 
to  ci-oss  the  track.  Whether  his  faUure  to 
look  at  that  time  cbnstltuted  negligence  was 
the  vital  question  In  the  case.  By  instruct- 
ing the  jury  that  one  In  hto  situation  was  ab- 
solved from  the  duty  of  looking,  the  trial 
court  took  thto  question  from  them  and  afi-  - 
swered  It  In  the  negative.  The  remainder  of 
the  instruction  did  not  In  this  respect  modify 
the  effect  of  the  part  already  quoted.  It 
read;  "But  nevertheless  it  is  hto  duty  upon 
arriving  at  the  track  to  cross  over  It  if  there 
is  no  apparent  danger,  and  he  lias  no  right 
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-when  knowingly  npon  Bocb  track  to  linger 
thereon  and  neglect  to  nse  his  Judgment  and 
facultieB  and  close  his  mind  and  reason  to 
all  sense  of  danger,  and  if  he  does  carelessly 
and  negligently  Unger  on  the  track,  or  care- 
lessly and  negligently  walk  along  between 
the  rails,  and  an  In^ry  follows  to  him  by 
reason  of  snch  carelessness  and  negUgence, 
when  if  he  had  used  reasonable  care  he 
would  not  have  been  injured,  then  in  such 
case  he  cannot  recover."  This  allowed  the 
Jury  to  find  that  the  plaintiff  was  chargeable 
-with  contributory  negligence  in  having  lin- 
gered on  the  track  or  In  having  walked  be- 
tween Its  rails,  but  not  In  baying  failed  to 
look  before  attempting  to  cross  it 

The  railway  company  also  contends  that 
the  court  should  have  instructed,  in  substance, 
that,  if  by  looking  up  the  track  just  before 
attempting  to  cross  It  the  plaintiff  could  have 
Been  the  approaching  engine,  his  failure  to  do 
so  would  bar  a  recovery.  A  case  might  arise 
In  which  a  passenger  on  his  way  to  the  ca- 
boose of  a  freight  train  would  be  held  to  the 
same  requirements  that  are  imposed  upon  a 
traveler  seeking  to  cross  a  railroad  at  a  high- 
way, but  we  do  not  think  the  situation  here 
presented  jnstlflea  so  rigid  a  rule.  The  plain- 
tlfTs  shipping  contract  contained  these  provi- 
0i<ms,  among  othiers,  regarding  his  conduct: 
**WiII  not  be  upon  or  attempt  to  cross  any 
track  while  switching  is  being  or  is  about 
to  be  done  thereon,  but  will  flrst  use  every 
effort  to  ascertain  whether  it  is  safe  to  go 
npon  or  cross  snch  track  or  tracks.  Will  be 
advised  that  freight  trains  do  not  stop  at 
stations  or  other  places  where  it  is  usually 
made  safe -to  alight  from  trains,  *  •  • 
and  will  therefore  not  attempt  to  alight  from 
the  caboose  or  car  •  •  •  without  flrst 
making  careful  examination  •  •  •  and 
flrst  determine  •  •  •  that  it  is  safe  to 
step  down."  These  agreements  serve  to  il- 
lustrate bow.  the  attitude  of  the  passenger 
is  affected  by  the  character  of  the  train  on 
wtal<di  he  rides,  but  we  do  not  perceive  that 
they  have  a  direct  bearing  upon  the  plain- 
tiff's obligations  under  the  facts  already 
stated. 

The  Judgment  la  revwsed  and  a  new  trial 
ordered.    All  the  Justices  concurring. 


(88  Kan.  2«8) 

HOLT  V.  WILSON. 
(Supreme  €!ourt  of  Kansas.    April  8,  1910.) 

(Byllabu*  hy  the  Oourt.) 

1.  Wills  (J  eoi*)  —  CowsTBtrotiOK  —  Bstates 
Obkated — Fee   Sikfle. 

Where  one  part  of  a  will  clearly  indicates 
a  dioMBition  in  the  testatorito  create  an  estate 
in  fee,  it  will  not  be  restricted  or  cut  down  to 
any  less  estate  by  subseQuent,  .vague,  or  doubt- 
ful expressions. 

[Hi  Note.— For  other  cases,  see  "VWlIs,  Oent. 
Dig.  f  1341;    Dec.  Dig.  8  801.»] 


2.  Wills  (§  601*)  —  OOitstbuoiioit  —  Bstatkb 

Cebated— Feb  Simple. 

A  will  contained  a  provision  in  these  words: 
"The  residue  of  my  estate  I  hereby  give  and 
bequeath  to  my  husband,  S.  B.  G.  Holt,  during 
the  term  of  his  natural  life,  and  at  his  deceass 
the  residue  that  may  be  left  after  his  death,  I 
hereby  give  and  bequeath  to  my  adopted  son, 
William  N.  Holt,  if  be  be  living  at  the  time, 
but  if  he  dies  before  that  time  and  leaves  a 
child  or  children  living,  then  the  said  residue 
of  my  estate  is  bequeathed  to  said  child  or  chil- 
dren. Held,  that  this  clear  devise  of  the  ab- 
solute fee  of  the  estate  to  the  adopted  son  was 
not  cut  down  to  a  mere  life  estate  with  a  vested 
remainder    by    the    following    subsequent    lan- 

fuage:  "But  If  the  said  William  N.  Holt  shall 
ie  without  issue  either  before  or  after  the 
first  legatee's  estate  expires,  then  and  in  that 
case,  I  direct  that  the  whole  of  said  estate  be 
and  the  same  is  bequeathed  and  given  to  Martha 
M.  Wilson  or  her  heirs." 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent. 
Dig.  H  1340,  1341 ;   Dec.  Dig.  |  OOl.*] 

3.  Wills  (§  465»)— Oowstbuotion— PtmoTTTA- 
noN. 

A  rule  of  construction,  as  applied  to  wills, 
is  that  punctuation  is  not  to  be  regarded  If  any 
change  therein  will  render  the  meaning  of  the 
instrument  more  obvious. 

[E<d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  964;   Dec.  Dig.  i  466.*] 

Appeal  from  District  Court,  Lyon  County; 
F.  A  Meckel,  Judge. 

Action  by  Josephine  L.  Holt  against  Mar- 
tha M.  Wilson.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

Bi  N.  Bvans,  for  appellant  L.  a  EeUogg 
and  C.  M.  Krilogg,  for  appellee. 

PORTEQK,  J.  The  plaintiff  brought  this 
action  to  quiet  title  to  certain  lands  in  Lyon 
county,  and  the  sole  question  Involved  Is  the 
construction  of  the  last  will  of  Elisa  Holt, 
who  died  on  the  15th  day  of  September,  1891. 
It  Is  only  necessary  to  quote  the  second  para- 
graph of  the  will,  which  reads  as  follows: 
"Second.  I  direct  that  all  my  Just  debts  and 
funeral  expenses  be  paid  as  soon  as  con- 
venient after  my  decease,  and  the  residue  of 
my  estate  I  hereby  give  and  bequeath  to  my 
husband,  S.  B.  O.  Holt  during  the  term  of 
his  natural  life,  and  at  his  decease  the  resi- 
due that  may  be  left  after  his  death,  I  hereby 
give  and  bequeath  to  my  adopted  son,  Wil- 
liam N.  Holt,  if  he  be  living  at  the  time,  but 
if  he  dies  before  that  time  and  leaves  a  child 
or  children  living,  then  the  said  residue  of 
my  estate  la  bequeathed  to  said  child  or  chil- 
dren, but  if  the  said  WUllam  N.  Holt  shall 
die  without  issue  either  before  or  after  the 
flrst  legatee's  estate  expires,  then  and  in 
that  case,  I  direct  that  the  whole  of  said  es- 
tate be  and  the  same  la  bequeathed  and  given 
to  Martha  M.  Wilson  or  her  heirs.  (The  in- 
tention of  this  \7ill  1b  to  bequeath  to  William 
N.  Holt  after  the  flrst  legatee's  tenure  ex- 
pires) the  whole  of  my  said  estate,  and  to 
his  children  after  his  death,  but  If  he  should 
die  childless,  then  the  same  to  go  to  the  said 
Martha  M.  Wilson  or  her  heirs.)"    S.  B.  O. 
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Holt,  the  hnsbaiHl  of  Efllza  Holt,  died  on  the 
22d  day  of  June,  1902,  and  at  the  time  of 
his  death  W.  N.  Holt,  the  adopted  son  named 
in  the  will,  was  living,  was  married,  and  bad 
one  child,  a  son  16  years  of  age.  The  only 
question  to  be  determined  is:  What  estate 
did  W.  N.  Holt  take  under  the  will?  The 
trial  court  held  that  a  fee-simple  estate  of 
inheritance  passed  to  him  by  the  terms  of 
the  wlU. 

The  defendant  claims:  First,  that  under 
the  wiU  W.  N.  Holt  upon  the  death  of  S.  B. 
O.  Holt  took  a  life  estate  only,  with  remain- 
der to  his  child  or  children  who  surviyed 
him,  and.  In  default  of  child  or  children  sur- 
TlTing  him,  to  the  defendant,  Martha  M. 
Wilson,  or  her  heirs ;  second,  that  if  for  any 
reason  the  foregoing  construction  be  found 
untenable  then,  whatever  fee  W.  N.  Holt 
took,  the  same  was  conditional,  restricted, 
and  limited,  without  power  of  appointment, 
and  not  a  fee-simple  estate  of  inheritance, 
but  subject  to  limitation  ovfer  by  executory 
devise  in  the  alternative,  that  Is,  to  his  child 
or  children  if  any  survived  him,  otherwise  to 
Martha  M.  Wilson. 

In  the  construction  of  wills,  the  rule  of 
paramount  Importance  is  that  the  Intention 
of  the  testator  must  be  gathered  from  all 
parts  of  the  will  considered  and  construed 
together  (Ernst  t.  Foster,  58  Kan.  438,  443, 
40  Pac.  627),  and,  when  ascertained,  that  in- 
tention must  govern  if  not  in  contravention 
of  law  or  public  policy  (Williams  v.  McKln- 
ney,  34  Kan.  514,  9  Pac.  265).  Aside  from 
this  general  principle,  It  la  difficult  to  lay 
down  any  hard  and  fast  rule  which  shall 
goveiu  in  all  cases,  because  It  Is  evident  that 
each  will  must  be  construed  by  its  own  lan- 
guage. There  are,  however,  certain  well-es- 
tablished principles  which  must  control  in 
determining  the  question  here.  One  is  that, 
where  property  is  devised  in  fee  simple  with 
absolute  power  of  disposal  to  the  first  taker, 
the  remainder  over  is  void  as  a  remainder 
because  repugnant  to  the  existence  of  the 
preceding  fee,  and  equally  void  by  way  of 
executory  devise  because  the  limitation  Is 
inconsistent  with  the  express  disposition.  4 
Kent's  Comm.  270;  McNutt  v.  McComb,  61 
Kan.  26,  68  Pac.  965 ;  Jones  v.  Bacon,  68  Me. 
34,  28  Am.  Rep.  1;  Campbell  v.  Beaumont, 
91  N.  Y.  464,  468:  Banzer  v.  Banzer,  156  N. 
T.  429,  51  N.  R  291 ;  80  Am.  ft  Eng.  £}nc.  of 
Law,  742.  In  Jones  v.  Bacon,  supra,  it  was 
said  that,  if  property  has  been  devised  ab- 
solutely with  no  restrictions  on  the  gift,  the 
courts  will  be  slow  in  giving  such  a  construc- 
tion to  subsequent  words  as  will  defeat  the 
absolute  estate  Just  devised.  The  rule  is 
also  well  established  that  the  absolute  power 
of  disposition  need  not  be  expressly  given  If 
it  be  necessarily  implied  by  the  terms  of  the 
will.  4  Kent's  Oomm.  270.  The  present  case 
differs  but  slightly  from  that  of  McNutt  v. 
McComb,  supra.  There  the  will  contained 
two  Items.  The  first  was  held  to  create  an 
uncontrolled  i>ower  of  disposition  and  to  vest 


an  estate  In  fee  simple;  the  second,  which 
contained  a  direction  inconsistent  with  the- 
absolute  Interest  vested,  was  held  to  be  void. 
In  this  case  the  two  clauses  or  provisions  are- 
not  so  clearly  separated,  and  for  that  rea- 
son the  intention  of  the  testatrix  is  not  sO' 
easily  gathered  from  the  language  of  the- 
will  as  in  the  case  of  McNutt  v.  McComb; 
but  we  think  the  intention  of  the  testatrix 
was  to  vest  an  estate  in  fee  simple  in  W. 
N.  Holt  if.  he  was  living  at  the  time  of  her 
husband's  death.  He  was  living  at  that  time, 
and  took  an  estate  of  Inheritance  In  fee 
simple,  and  not  a  life  estata 

The  word  "heirs"  being  unnecessary  un- 
der our  statute  (Gen.  St  1909,  I  1651)  to  cre- 
ate a  fee,  other  words,  such  lis  "all  my  prop- 
erty," "the  rest,"  or  "the  residue  of  my  es- 
tate" will  carry  an  estate  of  inheritance  if 
not  limited  by  other  portions  of  the  will.  SO 
Am.  tc  EiUg.  Enc.  of  Law,  745.  It  will  be 
observed  that  there  are  no  qualifying  words- 
following  the  devise  to  W.  N.  Holt  which  can 
be  said  to  limit  his  right  to  dispose  of  tbe- 
property  absolutely.  In  this  respect  the  will 
differs  from  that  in  WllliamB  v.  McKlnney, 
84  Kan.  514,  9  Paa  266,  upon  which  the  de- 
fendant relleB.  There  the  bequest  to  th» 
wife  was  "f<Hr  her  sole  use  and  benefit,  and 
for  the  rearing,  nurture  and  education  of  my 
minor  children."  An  examination  of  the 
will  In  the  present  case  discloses  that  the 
testatrix,  after  bequeathing  to  her  husband 
a  life  estate^  bequeathed  to  her  adopted  son, 
W.  N.  Holt,  the  residue  of  her  estate  If  he^ 
should  be  living  at  the  time  of  her  husband's 
death,  and  provided  that  in  case  he  died 
childless  without  the  estate  having  vested 
In  him  the  same  was  to  go  to  Martha  M.  Wil- 
son or  her  heirs.  The  language  of  the  will 
following  the  devise  of  the  life  estate  to  her 
husband  reads:  "And  at  his  decease  the- 
residue  that  may  be  left  after  his  death,  I 
hereby  give  and  bequeath  to  my  adopted  son,. 
William  N.  Holt,  If  he  be  living  at  the  time, 
but  U  he  dies  b^ore  that  time  and  leaves 
a  child  or  children  living,  then  the  said  res- 
idue of  my  estate  Is  bequeathed  to  said  child 
or  children,"  If  the  sentence  ended  with  a. 
period  at  the  word  "children,"  no  one  would, 
question  the  application  of  the  rule  declaredL 
in  the  case  of  McNutt  v.  McComb.  But  no- 
importance  can  be  attached  to  the  fact  that 
the  clause  devising  the  estate  to  him  is  si^p- 
arated  from  what  follows  by  a  comma  in- 
stead of  a  period.  The  rule  of  construction 
as  affiled  to  wills  is  that  the  punctuation 
Is  not  to  be  regarded  If  any  change  In  the- 
same  will  render  the  meaning  of  the  Instru- 
ment more  obvious.  Johnson  v.  First  Nat 
Bank,  192  III.  641,  61  N.  E.  379;  1.  Redfield 
on  the  Law  of  Wills,  H  433,  434 ;  Reynolds  v. 
Reynolds,  65  S.  C.  390,  43  B.  B.  878;  80  Am. 
&  Eng.  EMc.  of  Lew,  672. 

There  is  another  rule  which  applies  to- 
this  case,  which  is  that:  "Where  property 
is  given  in  clear  language  sufficient  to  con- 
vey an  absolute  fee,  the  Interest  thus  giveni. 
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shall  not  be  taken  awajr,  cut  down,  or  dimin- 
ished by  any  subsequent,  vague,  and  general 
expressions."  2  Underbill  on  the  Law  of 
WillB,  S  688.  To  the  same  eflfect  are  McNutt 
▼.  McComb,  supra;  Safe  Deposit  Ck».  ▼.  Stitch, 
61  Kan.  475,  59  Pac.  10S2;  Lohmuller  v. 
Mosher,  74  Kan.  751,  87  Pac.  1140.  Mr.  Red- 
fleld,  In  the  following  language,  states  the 
rule  as  a  qualification  of  the  general  rule 
that  the  intention  of  the  testator  must  pre- 
vail: "A  clearly  expressed  intention.  In  one 
portion  of  the  wUl,  is  not  to  yield  to  a  doubt- 
ful construction,  in  any  other  portion  of  the 
Instrument."  1  Redfleld  on  the  Law  of  Wills, 
e.  9.   S  30c4. 

A  rule  slightly  mpre  rigid  has  been  adopt- 
«d  by  some  of  the  courts.  It  Is  thus  stated 
in  Byrnes  et  aL  t.  StillweU  et  al.,  103  N.  ¥. 
453,  460,  9  N.  Bl  241,  243  (67  Am.  Rep.  760): 
"An  estate  In  fee  created  by  a  will  cannot 
be  cat  down  or  limited  by  a  subsequent  claim, 
unless  it  is  as  clear  and  decisive  as  the  lan- 
guage of  the  clause  which  devises  the  estate" 
—citing  Thomhlll  v.  Hall,  2  Clark  &  Fin.  22; 
Campbell  v.  Beaumont,  supra;  Freeman  v. 
Colt,  96  N.  Y.  63,  68.  The  same  rule  is  de- 
clared in  Goodwin  v.  Ooddington,  154  N.  I. 
283,  286,  48  N.  E.  729.  Perhaps  the  rule  as 
stated  by  Mr.  Redfleld,  supra,  is  the  better 
one.  It  Is  the  one  adopted  by  the  court  in 
Banzer  v.  Banzer,  supra,  and  In  Clarke  v. 
Leupp,  88  N.  Y.  228,  231,  where  It  Is  said: 
""It  is  well  settled,  by  a  long  succession  of 
well-considered  cases,  that  when  the  words 
-of  the  wiil  in  the  first  instance  clearly  indi- 
cate a  disposition  in  the  testator  to  give  the 
entire  interest,  use,  and  benefit  of  the  estate 
absolutely  to  the  donee,  it  will  not  be  restrict- 
ed or  cut  down  to  any  less  estate  by  subse- 
quent or  ambiguous  words,  inferential  In 
their  intent"  The  same  principle  was  held 
in  Washbon  et  al.  v.  Cope  et  al.,  144  N.  X. 
287,  39  N.  E.  388,  and  in  Benson  et  al.  v. 
Corbin  et  al.,  145  N.  Y.  361,  40  N.  H.  11. 

The  particular  clause  of  the  will  under 
which  the  defendant  claims  reads  as  follows: 
"But  if  the  said  William  N.  Holt  shall  die 
without  Issue  either  before  or  after  the  first 
legatee's  estate  expires,  then  and  in  that 
case,  I  direct  that  the  whole  of  said  estate 
be  and  the  same  is  bequeathed  and  given  to 
Martha  M.  Wilson  or  her  heirs."  The  direc- 
tion that  in  case  W.  N.  Holt  died  without  Is- 
sne  before  the  death  of  S.  B.  O.  Holt  the 
estate  should  pass  to  Martha  M.  Wilson  or 
her  heirs  is  in  no  respect  inconsistent  with 
the  preceding  clause.  The  repugnancy  arises 
over  the  use  of  the  words  "or  after,"  because 
under  the  preceding  clause  upon  the  death  of 
S.  B.  6.  Holt  the  fee  tiUe  passed  to  W.  N. 
Holt;  and  that  portion  of  the  latter  clause 
which  directs  that  the  estate  shall  pass  to 
Martha  M.  Wilson  or  her  heirs  in  case  of  his 
death  after  the  estate  bad  already  vested  in 
him  Is,  of  course,  inconsistent  with  the  ab- 
solute interest  which  he  took  under  the  first 


clause,  and  is  therefore  void.  Jadtson  ▼. 
Bull,  10  Johns.  18;  Ide  ▼.  Ide  et  aL,  6  Mass. 
500 ;  Bowen  v.  Dean,  110  Mass.  43a  McNutt 
v.  McComb,  supra,  and  cases  cited  in  the 
opinion. 

As  the  judgment  must  l>e  affirmed  for.  the 
reasons  stated,  it  is  not  deemed  necessary  to 
consider  the  contrition  that  the  clause  under 
which  Martha  M.  Wilson  claims  is  in  viola- 
tion of  the  law  In  respect  to  perpetuities. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(St  Kan.  Z22) 
TUCKBR  T.  MISSOURI  PAC.  RT.  CO. 
(Supreme  Court  of  Kansas.    April  9,  1910.) 

(Svllahut  ly  the  Court.) 

1.  STATUtss  (§  113*)— Subjects  and  Trnxs 
OF  Act. 

Chapter  353,  Laws  1905,  establishing  maxi- 
mum rates  for  the  transportation  of  oil,  con- 
tains but  one  subject,  which  is  clearly  expressed 
in  its  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  ^  144 ;   Dec.  Dig.  §  113. •] 

2.  Schools  and  Scrooi..  Dibtrictb  ({  17*)— 
School  Funds— What  Constttutb. 

The  damages  recoverable  by  an  aggrieved 
shipper  under  the  act  referred  to  do  not  con- 
stitute a  fine  for  the  breach  of  a  penal  law, 
which  mnst  go  to  the  school  fund  under  section 
6  of  article  6  of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  DistricU,  Cent  Dig.  U  23,  24;  Dec. 
Dig.  i  17.*] 

3.  Carriebs  (J  12*)— Reoulation  of  Charges 
—  "SiNOLK-LiNK  Rates"  —  "Doublb-Lin« 
Rates." 

The  distinction  between  "single-line  rates" 
and  "double-line  rates"  in  the  act  mentioned  is 
between  rates  for  shipment  over  a  single  line 
and  rates  for  shipment  over  more  than  one  line. 
[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  7 ;   Dec.  Dig.  i  12.*] 

4.  Cabriebs  ({  2*)— Reodlation  of  Ohaboks 
— PowEB  of  Leoiblatube. 

The  Legislature  was  justiOed  In  segregating 
the  transportation  of  oil  from  the  transporta- 
tion of  other  commodities,  in  making  it  the  sub- 
ject of  special  regulation,  and  in  securing  ob- 
servance of  such  regulations  by  the  imposition 
of  special  penalties. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
C!ent  Dig.  «  4,  tt;    Dec  Dig.  |  2.»] 

6.  CoNsrrruTioNAL  Law  <|  298»)— Due  Pro- 
cess OF  Law  —  Reoulation  of  Fbkioht 
Rates. 

The  act  referred  to  does  not  either  in  ex- 

firess  terms  or  by  implication  forbid  a  judicial 
nvestigation  of  the  reasonableness  of  the  rates 
fixed  by  the  Legislature,  and  the  question  is 
open  for  determination  by  any  court  in  which 
the  carrier  may  be  called  to  account. 

[E5d.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  847 ;   Dec.  Dig.  §  298.*] 

6.  Constitutional  Law  (5  298*)— Dub  Pro- 
cess or  Law — Reasonableness  of  Fbeioht 
Rates. 

An  opportunity  to  test  once  for  alL  in  a 
single  suit  against  some  officer  or  board,  the 
reasonableness  of  legislative  rates,  is  not  essen- 
tial to  the  protection  of  a  carrier  asserting  that 
such  rates  are  unreasonable.  It  is  sufficient 
that  the  carrier  cannot  be  made  to  suffer  the 
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penalties  prescribed  until  the  question  of  reason* 
ableness  oas  been  passed  apon  by  a  competent 
court 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  847;   Dec.  Dig.  S  298.*] 

7.  CoNSTiTunoNAL  Law  (§  298*)— Due  Pbo- 
CEB's  OF  liAW  —  Regulation  of  Fbbioht 
Rates.  ' 

The  penalties  prescribed  b^  the  act  in  ques- 
tion are  not  so  oppressive  that  their  natural  ef- 
fect would  be  to  intimidate  carriers  from  resort- 
ing to  the  courts  to  test  its  validity. 

[EJd.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  !  847 ;   Dec.  Dig.  §  298.*] 

8.  Cabbiebs  (§  12*)— Regulation  of  Rates- 
Reason  ablen  ESS. 

Acta  of  the  Legislature  fixing  rates  for 
transportation  by  common  carriers  will  not  be 
held  to  be  unconstitutional  on  the  ground  tbat 
the  rates  established  are  unreasonable  without 
the  fullest  disclosure  of  all  material  facts  af- 
fecting the  question. 

[BH.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §$  11,  19;   Dec.  Dig.  f  12.*] 

9.  Cabbiebs  (S  12*)— Regulation  of  Rateb— 
Reasonableness— Evidence. 

The  evidence  in  this  case  is  not  sufficient 
to  show  tbat  the  oil  rates  fixed  by  the  act  of 
1905  are  unreasonable. 

(EU.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  a  11,  19;  Dec.  Dig.  {  12.*] 

Appeal  from  District  Court,  Osborne  Coun- 
ty;   R.  M.  Plckler,  Judge. 

Action  by  J.  W.  Tucker  against  the  Mls- 
Bourl  Padflc  Railway  Company.  Judgment 
for  plaintift,  and  defendant  appeals.  Af- 
firmed. 

B.  P.  Waggener  and  C.  H.  Nicholas,  for  ap- 
pellant R.  H.  Towne  and  J.  W.  Tucker,  for 
appellee. 

BITRCH,  J.  The  plaintiff  recovered  a  Judg- 
ment of  $500  against  the  defendant  for  a  vio- 
lation of  chapter  353,  Laws  1905,  establish- 
ing maximum  rates  for  the  transportation  of 
oil.  The  defendant  appeals  and  contends  the 
statute  violates  the  Constitution  of  the  state 
of  Kansas  and  the  Constitution  of  the  United 
States. 

The  title  of  the  act  reads  as  follows :  "An 
act  to  establish  maximum  rates  for  the  trans- 
portation of  crude  oil  and  the  products  there- 
of, to  forbid  rebates,  and  provide  penalties 
for  the  violation  thereof."  Section  1  fixes 
maximum  rates  for  the  transportation  of  oil 
within  the  state  of  Kansas  by  single  and  by 
double  line  shipments.  Section  2  contains  the 
following  provisions:  "Every  common  car- 
rier which  shall  fall  or  refuse  to  accept  for 
shipment  or  to  properly  ship  or  deliver  the 
products  named  In  section  1  hereof,  or  which 
shall  demand,  exact  or  receive  for  such  trans- 
portation or  delivery  any  sum  in  excess  of 
the  rates  herein  made  lawful,  shall  be  liable 
to  any  person  injured  thereby  in  the  sum  of 
five  hundred  dollars  as  liquidated  damages, 
to  be  recovered  by  action  In  any  court  of 
competent  Jurisdiction,  together  with  a  rea- 
sonable attorney's  fee,  to  be  fixed  by  the 
court."    Section  3  makes  the  giving  of  rebates 


a  misdemeanor  punishable  by  fln«  and  tor- 
feiture  of  the  right  to  do  business. 

The  defendant  claims  the  title  and  the  body 
of  the  act  are  multifarious.  It  la  plain,  how- 
ever, that  a  single  subject  la  embraced,  the 
regulation  of  rates  for  the  transportation  of 
oil  and  its  products,  and  the  statute  extends 
no  further  tlian  Is  necessary  for  efficient  reg- 
ulation. It  would  be  a  lame  statute  If  it  con- 
tained no  penalty  for  Its  violation.  Both  civ- 
il and  criminal  remedies  may  be  employed 
to  that  end.  The  remedy  by  way  of  dam- 
ages to  the  aggrieved  shipper  Is  not  a  fine 
for  a  breach  of  a  penal  law  In  the  sense  of 
article  6,  §  6,  of  the  Constitution,  which  pro- 
vldes  that  moneys  derived  from  that  source 
shall  go  to  the  school  fund. 

It  is  said  the  statute  denies  the  defendant 
the  equal  protection  of  the  laws  guaranteed 
by  the  federal  Constitution  because  shipments 
over  more  than  two  lines  of  road  are  not  reg- 
ulated. This  is  an  unwarranted  interpreta- 
tion of  the  terms  "single-line  rates"  and  "dou- 
ble-line rates"  used  in  the  statute.  The  dis- 
tinction Is  between  rates  for  shipment  ovw 
a  single  line  and  rates  for  shipment  over  more 
than  one  line. 

It  is  said  that  the  act  in  question  discrim- 
inates between  classes  of  shippers  and  favors 
oil  shippers  with  liquidated  damages  and  at- 
torney fees  which  are  denied  to  farmers, 
stockmen,  and  many  other  persons  engaged 
in  reputable  pursuits.  The  carrier  in  this 
case  is  not  a  shipper  and  has  no  legal  right 
to  question  the  classiflcatloa  of  members  of 
a  group  to  which  it  does  not  belong.  It  la 
also  said  that  the  statute  discriminates  1)e- 
tween  the  defendant  and  other  litigants  tn 
the  matter  of  attorney  fees,  lliere  is  noth- 
ing in  the  abstract  to  show  that  the  plain- 
tiff recovered  attorney  fees,  so  that  the  de- 
fendant has  nothing  to  complain  about  In  that 
respect  In  view  of  the  defendant's  argu- 
ment, however,  It  may  be  observed  that  for 
many  well-understood  reasons,  which  need 
not  be  rehearsed  here,  the  Legislature  was 
clearly  Justified  in  segregating  the  transpor- 
tation of  oil  from  the  transportation  of  other 
commodities,  in  making  it  the  subject  of  spe- 
cial regulation  and  in  securing  observance  of 
such  regulations  by  the  imposition  of  special 
penalties.  All  common  carriers  of  oil,  includ- 
ing pipe  lines  (chapter  315,  Laws  1905),  are 
placed  under  the  liabilities  complained  of, 
which  satisfies  the  constitutional  provisions 
which  the  defendant  invokes. 

The  statute  referred  to  relating  to  the 
transportation  of  oil  by  pipe  lines  establishes 
maximum  rates  for  the  service.  It  then  gives 
the  board  of  railroad  commissioners  author- 
ity to  fix  rates  not  to  exceed  those  prescribed 
by  the  Legislature,  and  provides  that  the  rea- 
sonableness of  rates  fixed  by  the  board  may 
be  tested  by  proceedings  in  any  court  of  com- 
petent Jurisdiction.  Until  the  board  acts,  the 
legislative  rates  are  to  stand.    The  act  fur- 
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nishlDg  the  basis  of  the  proceedings  under 
consideration  contains  no  provision  for  a 
court  review  of  the  rates  which  it  promul- 
gates. From  these  facts  the  defendant  argues 
that  no  right  of  review  exists,  and  that  con- 
sequently it  is  deprived  of  the  equal  protec- 
tion of  the  laws  and  of  property  without  due 
process  of  law.  The  pipe-line  act  merely  ex- 
presses a  condition  which  attaches  to  all  stat- 
utes fixing  rates  or  charges  for  public  serv- 
ices unless  the  Legislature  has  by  specific  dec- 
laration, or  by  Implication  equally  clear,  for- 
bidden an  inquiry  into  the  matter  of  reason- 
ableness. The  act,  in  question  merely  pro- 
ceeds upon  the  basis  that  in  the  judgment  of 
the  L^islatare  the  maximum  rates  establish- 
ed are  reasonable.  Prima  fade,  this  conclu- 
sion is  correct;  but  there  Is  no  Intimation 
tttat  a  judicial  investigation  of  the  fact  of 
reasonableness  is  foreclosed,  and  such  an  in- 
vestigation may  be  made  in  any  proceeding 
In  which  a  carrier  is  called  to  account  under 
the  act.  It  Is  true  that  under  the  plpe-Une 
act  the  reasonableness  of  rates  fixed  by  the 
board  of  railroad  commissioners  may  be  test- 
ed once  for  all  in  an  appropriate  action 
against  the  board.  The  right  to  a  judicial 
determination  of  the  question  of  reasonable- 
ness, however,  is  the  matter  of  essence  and 
enbstance,  and  not  the  matter  of  procedure; 
and,  so  long  as  the  defendant  cannot  be  made 
to  suffer  until  a  competent  court  has  passed 
upon  the  justice  of  the  legislative  rates,  the 
guaranties  of  the  federal  Constitution  are 
not  infringed. 

Finally,  it  is  said  that  the  legislative  rates 
are  in  effect  made  conclusive  because  the  pen- 
alties for  violating  the  law  are  great  enough 
to  terrorize  carriers  into  submitting,  rather 
than  to  take  the  chances  of  succeeding  in  a 
test  case.  This  argument  is  based  on  the  de- 
cision In  the  case  of  Ex  parte  Young,  209  U. 
S.  123,  26  Sup.  Ct  441,  52  L.  Ed.  714,  13  L. 
R.  A.  (N.  S.)  932.  The  tenor  of  that  decision 
is  shown  by  the  following  extracts  from  the 
opinion:  "For  disobedience  to  the  freight  act, 
the  officers,  directors,  agents,  and  employes 
of  the  company  are  made  gnllty  of  a  misde- 
meanor, and  upon  conviction  each  may  be 
punished  by  imprisonment  In  the  county  jail 
for  a  period  not  exceeding  90  days.  S^ch  vio- 
lation would  be  a  separate  offense,  and,  there- 
fore, might  result  in  imprisonment  of  the  va- 
rious agents  of  the  company  who  would  dare 
disobey  for  a  term  of  90  days  each  for  each 
offense.  Disobedience  to  the  passenger  rate 
act  renders  the  party  guilty  of  a  felony  and 
subject  to  a  fine  not  exceeding  $5,000  or  im- 
prisonment In  the  state  prison  for  a  period 
not  exceeding  five  years,  or  both  fine  and  im- 
prisonment. The  sale  of  each  ticket  above 
the  price  permitted  by  the  act  would  be  a  vio- 
lation thereof.  It  would  be  difficult,  if  not 
iosposslble,  for  the  company  to  obtain  of- 
ficers, agents,  or  employes  willing  to  carry  on 
its  affairs  except  in  obedience  to  the  act  and 
orders  in  question.  The  company  Itself  would 
also.  In  case  of  disobedience,  be  liable  to  the 


Immense  fines  provided  for  In  violating  or- 
ders of  the  conunission.  The  company,  in  or- 
der to  test  the  validity  of  the  acts,  must  find 
some  agent  or  employe  to  disobey  them  at  the 
risk  stated.  The  necessary  effect  and  result 
of  such  legislation  must  be  to  preclude  a  re- 
sort to  the  courts  (either  state  or  federal)  for 
the  purpose  of  testing  Its  validity.  The  of- 
ficers and  employes  could  not  be  expected  to 
disobey  any  of  the  provisions  of  the  acts  or 
orders  at  the  risk  of  such  fines  and  penalties 
being  Imposed  upon  them,  in  case  the  court 
should  decide  that  the  law  was  valid.  The 
result  would  be  a  denial  of  any  hearing  to 
the  company.  •  •  •  If  the  law  be  such 
as  to  make  the  deciai<Hi  of  the  Legislature  or 
of  a  commission  conclusive  as  to  the  sufficien- 
cy of  the  rates,  this  court  has  held  such  a  law 
to  be  unconstitutional.  Chicago,  etc..  Rail- 
way Co.  V.  Minnesota,  134  U.  S.  418  [10  Sup. 
Ct  462,  702,  33  L.  Bd.  970].  A  law  which 
indirectly  accomplishes  a  like  result  by  Im- 
posing such  conditions  upon  the  right  to 
appeal  for  judicial  relief  as  works  an  abandOn- 
moit  of  the  right,  rather  than  face  the  condi- 
tions upon  which  it  Is  offered  or  may  be  ob- 
tained, is  also  unconstitutional.  It  may  there- 
fore be  said  that,  when  the  penalties  for 
disobedience  are  by  fines  so  enormous  and  im- 
prisonment so  severe  as  to  Intimidate  the 
company  and  Its  officers  from  resorting  to  the 
courts  to  test  the  validity  of  the  legislation, 
the  result  is  the  same  as  If  the  law  in  terms 
prohibited  the  company  from  seeking  judicial 
construction  of  laws  which  deeply  affect  its 
rights." 

Compared  with  the  drastic  penalties  pre- 
scribed by  the  Legislature  of  the  state  of 
Minnesota,  those  of  the  Kansas  statute  are 
mild  indeed.  The  latter  are  not  imposed  up- 
on officers,  agents,  or  employes;  they  affect 
the  corporation  only,  are  merely  pecuniary, 
and  are  neither  extravagant  nor  unreason- 
able. Therefore  the  court  holds  they  are  not 
so  enormous  that  their  natural  effect  would 
be  to  deter  carriers  from  resorting  to  the 
courts  to  test  the  validity  of  the  act 

At  the  trial  in  the  district  court  the  de- 
fendant was  given  an  opportunity  to  show 
that  the  statutory  rates  are  unreasonable. 
It  Introduced  evidence  to  prove  its  contention 
to  that  effect.  The  court  found  otherwise, 
and  the  finding  is  assigned  as  error.  The  evi- 
dence consisted  largely  of  tables  of  figures 
compiled  by  the  defendant's  statisticians,  sup- 
plemented by  the  testimony  of  two  witnesses. 
It  Is  claimed  that  the  evidence  establishes  the 
following  facts:  "First  The  rate  fixed  by  the 
statute  Is  not  compensatory,  and  that  the  ac- 
tual cost  of  the  service,  not  including  fixed 
charges,  or  taxes,  is  greatly  in  excess  of  the 
maximum  revenue  allowed  by  the  statute. 
Second.  That  all  the  earnings  combined  of 
the  company  In  the  state,  from  domestic  busi- 
ness, shows  an  annual  loss  or  deficit  of  over 
$200,000.  Third.  That  all  of  the  earnings  In 
the  state,  from  every  source,  Interstate  and 
Intrastate,  do  not  show  suffideut  net  revenue 
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to  pay  to  exceed  2  per  cent  on  one-half  of  the 
value  of  the  property,  as  assessed  for  taza- 
Oon." 

It  is  not  necessary  to  analyze  this  evi* 
dence.  Some  of  it  Is  open  to  the  suspicion  of 
want  of  good  faith.  Thus,  the  only  showing 
with  reference  to  revenue  from  intrastate  oil 
shipments  consists  of  receipts  for  two  months 
of  a  single  year,  and  those  months  are  July 
and  August  Indeed,  there  is  nothing  in  the 
evidence  showing  what  a  reasonable  rate  for 
the  transportation  of  oil  would  be,  or  that  the 
legislative  rates  are  too  low.  The  figures  to 
the  effect  that  the  Missouri  Pacific  Railway 
Company  loses  money  every  year  on  Its  Kansas 
business  do  not  tend  to  show  either  of  these 
facts.  Further  suspicion  is  cast  on  this 
evidence  by  proof  presented  by  the  plain- 
tiff showing  the  defendant  voluntarily  made 
double-line  shipments  of  oil  in  less  than  car 
load  lots  to  a  noncompetitive  point  beyond 
the  one  where  this  controversy  arose  at  less 
than  the  statutory  rates.  In  the  case  of 
Chicago,  etc..  Company  v.  Wellman,  143  U.  8. 
339,  12  Sup.  Ct  400,  36  U  Ed.  176,  Mr.  Jus- 
tice Brewer  pointed  out  how  easily  courts 
might  be  misled  Into  doing  grievous  wrong  to 
the  public  by  striking  down  legislative  rate 
acts  on  general  statements  and  without  the 
fullest  disclosure  of  all  material  facts.  In 
delivering  the  opinion  of  the  court  be  said: 
"A  single  suggestion  in  this  direction:  It  is 
agreed  that  the  defendant's  operating  ex- 
penses for  1888  were  $2,404,516.54.  Of  what 
do  these  operating  expenses  consist?  Are 
•  they  made  up  partially  of  extravagant  sal- 
aries—$50,000  to  $100,000  to  the  president 
and  in  like  proportion  to  subordinate  officers? 
Surely,  before  the  courts  are  called  upon  to 
adjudge  an  act  of  the  Legislature  fixing  the 
maximum  passenger  rates  for  railroad  com- 
panies to  be  unconstitutional,  on  the  ground 
that  its  enforcement  would  prevent  the  stock- 
holders from  receiving  any  dividends  on  their 
Investments,  or  the  bondholders  any  interest 
on  their  loans,  they  should  be  fully  advised 
as  to  what  is  done  with  the  receipts  and 
earnings  of  the  company;  for,  If  so  advised,  it 
might  clearly  appear  that  a  prudent  and  hon- 
est management  would,  within  the  rates  pre- 
scribed, secure  to  the  bondholders  their  inter- 
est and  to  the  stockholders  reasonable  div- 
idends. While  the  protection  of  vested  rights 
of  property  is  a  supreme  duty  of  the  courts, 
it  has  not  come  to  this:  That  the  legislative 
power  rests  subservient  to  the  discretion  of 
any  railroad  corporation  which  may,  by  ex- 
orbitant and  unreasonable  salaries,  or  in 
some  other  improper  way,  transfer  Its  earn- 
ings Into  what  It  Is  pleased  to  call  'operating 
expenses.' " 

The  trial  court  was  correct  in  holding  that 
the  defendant's  evidence  was  not  sufficient  to 
prove  that  the  statutory  rate  is  unjustifiably 
low. 

The  Judgment  of  the  district  conrt  la  af- 
firmed.   All  the  Justices  concurring. 


(82  Kan.  266) 
MARTIN  T.  OARLOCK. 
(Supreme  Court  of  Kansas.    April  9,  1910.) 

(Syttahu*  by  the  Court.) 

1.  Tbial   (I  236*)— iHBTBUCTioNS— Requests. 

In  an  action  based  on  the  frightening  of  a 
horse  on  the  highway  by  an  automobile,  in  the 
absence  of  a  request  for  more  definite  instruo 
tions,  a  charge  to  the  jury  that  a  recovery  could 
be  had  if  the  injury  was  caused  by  the  negli- 
gence of  the  defendant,  without  contributory 
negligence  on  the  part  of  the  plaintiff,  is  not 
rendered  materially  erroneous  by  the  omission 
to  state  that  the  negligence  complained  of  murt 
have  been  the  proximate  cause,  and  that  the  in- 
jury must  have  been  one  reasonably  to  have 
been  anticipated  as  a  result  thereof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  637 ;  Dec.  Dig.  i  256.*] 

2.  Damages    ({    179*)— Pumnvx   Dakagbb— 
Evidence  of  Malice. 

In  such  an  action,  evidence  that  the  de- 
fendant used  language  showing  a  disregard  of 
the  plaintiff's  rights  may  be  sufficient  to  show 
such  malice  as  to  warrant  the  recovery  of  puni- 
tive damages,  although  the  words  were  spoken 
after  the  accident  had  taken  place. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  U  476,  477;    Dec.  Dig.  I  179.») 

Appeal  from  District  Court  Doniphan 
County;    William  I.  Stuart,  Judge: 

Action  by  William  Martin  against  Ben 
Oarlock.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

9.  M.  Brewster,  for  appellant  J.  X  Baker, 
for  appellee. 

MASON,  J.  A  horse  ridden  by  William 
Martin  was  frightened  by  an  approaching 
automobile,  driven  by  Ben  Oarlock,  and  ran 
away,  killing  Itself  and  injuring  its  rider. 
Martin  sued  Oarlock,  claiming  that  the  ac- 
cident was  caused  by  the  failure  of  the  lat- 
ter to  stop  when  signaled  to  do  so.  Oarlock 
claimed  that  the  automobile  advanced  only 
10  feet  after  the  signal  was  given,  and  that 
it  was  not  practicable  to  stop  sooner  on  ac- 
count of  the  condition  of  the  road.  A  Jury 
found  for  the  plaintiff,  and  the  defendant 
appeals  from  the  judgment 

The  verdict  was  not  without  support  in  the 
evidence,  and  must  be  deemed  to  have  settled 
the  questions  of  fact  The  Jury  were  in- 
structed, in  effect  that  a  recovery  could  be 
had  if  the  injury  was  caused  by  the  negligence 
of  the  defendant,  without  contributory  negli- 
gence on  the  part  of  the  plaintiff.  This  in- 
struction is  complained  of  because  it  omitted 
to  state  that  the  negligence  must  have  been 
the  proximate  cause,  and  that  the  injury  must 
have  been  one  reasonably  to  have  been  antici- 
pated as  a  result  thereof.  No  request  was 
made  for  any  more  definite  Instruction.  In 
29  Cyc.  651,  it  is  said:  "Failure  to  instruct 
tliat  in  order  for  negligence  to  create  lia- 
bility. It  must  be  the  proximate  cause  of  tlie 
Injury  is  reversible  error."  On  the  other 
hand.  It  is  said  in  Thompson's  Commentaries 
on  the  Law  of  Negligence,  i  7916:   "The  queo- 
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tion  whetber  the  negligence  complained  of 
was  the  proximate  cause  of  the  Injury  is 
solely  for  the  Jury.  It  Is  not  required,  how- 
ever, that  the  attention  of  the  jury  should  be 
called  to  this  element  in  direct  terms.  Thus, 
an  Instruction  that,  to  warrant  a  recovery  by 
the  plaintiff,  the  Jury  must  find  the  defendant 
negligent,  and  that  the  plalntltrs  injury  was 
caused  by  such  negligence,  without  contribu- 
tory negligence  on  the  part  of  the  plaintiff, 
will  cover  the  ground."  Doubtless,  where 
attention  is  called  to  the  matter,  the  court 
should  refer  to  the  requirement  that  negli- 
gence to  be  actionable  must  have  been  the 
proximate  cause  of  an  injury  that  was  to 
have  been  foreseen  as  a  result  thereof;  but. 
In  the  absence  of  a  speciflc  request,  the  omis- 
sion cannot  ordinarily  be  regarded  as  ma- 
terial error.  11  Bncyc.  P.  &  P.  217.  Possibly 
the  rule  might  be  different  where  the  circum- 
stances naturally  suggest  the  intervention  of 
an  Independent  cause  or  a  dlflBculty  in  an- 
ticipating the  injury.  Maltland  v.  Gilbert 
Paper  Co.,  97  Wis.  476,  72  N.  W.  1124,  66 
Am.  St.  Rep.  137,  relied  upon  by  the  appel- 
lant, appears  to  have  been  a  case  of  that  char- 
acter ;  but  we  think  the  present  one  Is  not 

Complaint  Is  also  made  of  the  allowance  of 
punitive  damages.  There  was  evidence  that 
after  the  accident  the  defendant  said  to  the 
plaintiff:  "I  don't  give  a  damn  for  you,  or 
your  horse  either."  This  had  some  tendency 
to  show  malice.  When  such  feeling  origi- 
nated, if  it  existed,  was  a  question  for  the 
Jury.  "Where  an  emotion  of  hostility  at  a 
specific  time  is  to  be  shown,  the  existence 
in  the  same  person  of  the  same  emotion  at 
another  time  is  in  general  plainly  admissible. 
•  •  •  Subsequent  hostility  Is  equally  re- 
ceivable; that  It  arose  only  subsequently  Is 
matter  for  explanation  by  the  opponent"  1 
Wigmore  on  £jvidence,  {  396. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 

($2  Kan.  280) 

LBMASTER  v.  FISHEIR  et  aL 
(Supreme  Court  of  Kansas.     April  9,  1910.) 

(Bj/Uahui  hy  the  Court.) 

Chattei,  Mobtgaoes  (8  161*)— Stipulations 
IN  MoRTaAQE— Location  of  Pbopebtt. 
A  itipnlation  in  a  chattel  mortgage  that 
the  property  shall  be  kept  by  the  mortgagor 
at  a  certain  place  gives  to  him  no  right  to 
continue  in  its  possession  at  another  place,  to 
which  it  was  removed  withoat  the  knowledge  or 
consent  of  the  mortgagee  and  contrary  to  his 
direction. 

[E}d.  Note.— £%r  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  K  282-285;  Dec.  Dig.  { 
161.*1 

Appeal  from  District  Conrt,  Franklin 
, County;  C.  A.  Smart,  Judge. 

Action  by  OL  A.  Lemaster  against  John 
EMsher  and  others.  Judgment  for  plaintiff, 
and   defendants  appeal.     Affirmed. 


F.  A.  Waddle,  for  appellants.  W.  8. 
Jenks,  for  appellee. 

BEINSON,  J.  This  is  an  action  in  replevin 
to  recover  possession  of  a  piano  mortgaged 
by  the  defendants  Tawney  and  wife  to  the 
plaintiff,  Lemaster,  to  secure  a  note  given 
for  purchase  money.  The  answer  was  a 
general  denial.  The  mortgage  provided  that 
the  piano  should  be  kept  by  the  mortgagors 
at  a  certain  number  on  a  designated  street, 
and  that,  if  "the  Indebtedness  shall  be  deem- 
ed Insecure,"  the  property  might  be  taken 
and  sold  to  pay  the  plaintiff.  The  buUdlng 
where  the  piano  was  kept  was  owned  by  the 
plaintiffs  wife,  and  rented  to  Tawney.  For 
default  in  the  payment  of  rent  a  notice  to 
leave  was  served,  in  compliance  with  which 
Tawney  vacated  the  premises.  At  the  time 
of  serving  the  notice  to  leave,  the  attorney 
for  the  owner  of  the  premises,  who  was 
also  acting  for  the  mortgagee,  notified  the 
mortgagors  to  leave  the  piano  In  the  build- 
ing, and  that  he  considered  the  indebtedness 
insecure.  With  the  assistance  of  Fisher  the 
piano  was  removed  to  Fisher's  home.  A  de- 
mand was  then  made  upon  Tawney  for  the 
property,  which  was  refused.  No  demand 
was  made  upon  Fisher,  but  he  testified  that 
he  claimed  no  Interest  in  the  property.  Sr- 
rors  are  assigned  upon  the  orders  overrul- 
ing an  objection  to  evidence  under  the  peti- 
tion, and  a  demurrer  to  the  evidence. 

The  petition  was  Informal,  and  contained 
unnecessary  matter.  It  did,  however,  al- 
lege that  the  plaintiff  was  the  special  own- 
er of  the  property  under  a  mortgage,  a  copy 
of  which  was  attached;  that  the  defendants, 
without  the  knowledge  of  the  plaintiff,  re- 
moved the  property  from  the  place  desig- 
nated in  the  mortage;  that  the  defendant 
Fisher  "is  wrongfully  and  unjustly  detaining 
in  his  possession  the  said  goods  and  chattels 
from  the  plaintiff,  who  is  Justly  entitled  to 
the  same,  •  •  •  and  did  so  wrongfully 
detain  the  same  for  the  space  of  30  days  be- 
fore the  commencement  of  this  action."  It 
was  also  alleged  that  "the  defendants  H.  W. 
Tawney  and  N.  Tawney  are  aiding,  counsel- 
ing, and  abetting  the  said  John  Fisher  •  •  » 
in  wrongfully  •  •  •  detaining  said  goods 
and  chattels."  This  stated  a  cau^e  of  action, 
and  there  was  no  error  in  overruling  the 
objection  to  evidence.  Cobbey  on  Replevin, 
I  453;  Farmers'  Bank  v.  Bank  of  Olen  El- 
der, 46  Kan.  376,  26  Paa  680;  Bartlett  v. 
Bank,  70  Kan.  126,  78  Pac.  414;  Lalthe  v. 
McDonald,  7  Kan.  254;  Civ.  Code,  |{  140, 
581  (Gen.   St.   1909,  fl  5733,  6176). 

In  the  absence  of  a  stipulation  to  the  con- 
trary, the  mortgagee  of  personal  property 
has  the  legal  title  thereto  and  the  right  of 
possession.  Gen.  St  1901,  f  4250.  The  only 
stipulation  to  the  contrary  in  this  mortgage 
Is  that  it  shall  be  kept  by  the  mortgagors 
at  a  place  described.    This  implies  the  right 
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of  poBseBslon  at  that  place,  bnt  giyes  no 
right  of  possession  elsewhere,  unless  con- 
sent he  given  for  the  removal.  The  plaintiff 
was  therefore  entitled  to  possession  of  the 
property  when  it  was  removed  without  his 
consent.  Whether  a  demand  upon  the  mort- 
gagor was  necessary  need  not  be  considered, 
for  there  was  evidence  that  a  demand  had 
been  made.  It  is  argued  that  a  demand  up- 
on Fisher  was  also  necessary  as  a  condition 
to  the  maintenance  of  an  action  against  htm. 
This  contention  cannot  be  sustained.  He 
claimed  no  Interest  in  the  property,  and  was 
only  a  custodian  for  Tawney.  He  had  no 
better  right  than  Tawney,  for  whom  he  held 
the  property.  The  requirements  of  the  stat- 
ute relating  to  registry  do  not  apply,  for  he 
was  not' a  purchaser.  Gen.  St.  1901,  {  4244. 
He  might  have  been  relieved  from  costs  by 
filing  a  disclaimer  (Id.  §  5073),  or  by  offering 
to  surrender  possession  (Cobbey  on  Replevin, 
f  451). 

The  debt  secured  by  the  mortgage  was  not 
due  when  the  action  was  .commenced,  and 
the  defendants  Insist  that  the  plaintiff  was 
not  entitled  to  possession  under  the  Inse- 
curity clause,  80  called;  that  the  condition 
is  unlike  that  under  consideration  In  Werner 
V.  Bergman,  28  Kan.  60,  42  Am.  Rep.  152. 
In  that  case  the  condition  was  that  "the 
mortgagee  shall  deem  himself  Insecure." 
The  condition  in  the  mortgage  in  this  case 
Is  the  same  in  effect,  and  no  reason  is  per- 
ceived why  the  rule  in  the  Werner  Oase 
should  not  be  followed,  If  It  were  necessary 
to  uphold  the  judgment. 

The  Judgment  is  affirmed.  AU  the  Jus- 
tices concurring. 

<g2  Kan.  283) 

riRST  NAT.  BANK  OP  HORTON  ▼. 

ABMEYER. 

(Supreme  Court  of  Kansas.    April  9,  1910.) 

(ByUalut  hv  th«  Court.) 

PtatAniNO    (8    412*)— RBPLT— IRSOTMOIBNOT— 

Waivkk. 

In  an  action  to  recover  upon  a  promissory 
note  by  an  indorsee  against  tiie  maker,  the 
answer  of  the  maker  was  that  there  was  fraud 
fn.  the  inception  of  the  note.  The  plaintiff  re- 
plied, denying  "each  and  all  of  the  allegations 
in  said  answer  contained  which  are  in  any  way 
inconsistent  or  which  deny  the  allegations  in 
plaintiff's  petition."  Held,  that  the  reply  was 
defective ;  out,  as  the  parties  proceeded  through 
two  trials  as  if  the  reply  was  sufficient,  and 
the  fraud  alleged  in  the  answer  was  In  issue, 
the  defendant  is  not  in  a  position  to  Insist  that 
the  averments  of  fraud  were  admitted. 

[BM.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S  1387 ;  Dec  Dig.  g  412.*] 

Appeal  from  District  Court,  Jackson  Coun- 
ty; Marshal  Oephart,  Judge. 

Action  by  the  First  National  Bank  of  Hor- 
ton  against  B.  F.  Abmeyer.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Whltcomb  &  Hamilton,  for  appellant 
Crane  &  Woodburn  Bros.,  for  appellee. 


JOHNSTON,  O.  J.  This  action  w«b  here 
for  a  review  on  a  former  appeal  (76  Kan. 
877,  92  Pac.  1109).  At  the  second  trial  the 
bank  assumed  the  burden  of  showing  that  it 
was  the  owner  of  the  note  in  suit  Proof  of 
that  kind  was  offered,  and  the  note  itstif  was 
Introduced  in  evidence.  The  bank  then  rest- 
ed, and,  appellant's  demurrer  to  the  evidence 
having  been  overruled,  he  declined  to  produce 
any  testimony,  but  submitted  the  case  on  the 
evidence  introduced  on  behalf  of  the  bank. 
An  instruction  was  asked  to  the  effect  that, 
when  a  note  has  its  Inception  in  fraud,  the 
burden  Is  upon  the  indorsee  to  show  that  be 
acquired  It  for  a  valuable  consideration  and 
without  notice  of  the  fraud;  bnt  this  was 
refused,  and  Instead  the  court  directed  the 
jury  that,  If  they  found  that  the  bank  was 
the  owner  of  the  note,  their  verdict  must  be 
In  favor  of  the  bank.  A  verdict  In  favor  of 
the  bank  was  returned. 

The  contention  la  that,  as  the  pleadings 
stood,  it  devolved  on  the  bank  to  prove  that 
It  acquired  the  note  In  good  faith  and  with- 
out notice  of  the  fraud  by  which  It  was  al- 
leged to  have  been  obtained.  It  Is  °  argued 
that  the  averment  In  the  answer  that  there 
was  fraud  in  the  Inception  of  the  note  was 
admitted  by  the  reply,  and  hence  that  no 
right  of  recovery  was  shown.  In  its  petition 
appellee  alleged  the  execution  of  the  note  to 
the  payees,  a  copy  of  which  was  set  forth, 
their  transfer  of  the  same  to  Dunn,  and  his 
sale  and  delivery  of  It  before  maturity  to  ap- 
pellee. There  was  an  allegation  that  appel- 
lant was  Indebted  for  the  full  face  value  of 
the  paper,  and  for  that  amoont  judgment  was 
asked.  The  answer,  aside  from  a  general 
denial,  pleaded  facts  indicating  that  there 
was  fraud  in  the  inception  of  the  note.  The 
reply  denied  "each  and  all  of  the  allegations 
in  said  answer  contained  which  are  in  any 
way  inconsistent  or  which  deny  the  allega- 
tions in  plaintiff's  petition."  The  reply  can- 
not be  regarded  as  a  model  method  of  deny- 
ing averments  of  a  pleading ;  but,  tn  view  of 
the  way  the  case  was  tried,  the  character  of 
the  reply  was  not  very  important  The  an- 
swer set  up  the  fraudulent  acts  which.  If 
supported  by  testim<Hiy,  would  show  no  lia- 
bility to  appellee,  and  this  In  a  sense  is  In- 
consistent with  the  averment  In  the  petition 
that  appellant  was  Indebted  to  appeUee  for 
the  full  face  value  of  the  note;  but  in  any 
view  the  reply  was  faulty,  and  vulnerable 
to  any  proper  attack.  In  neither  trial  bad 
there  been  a  motion  for  judgment  on  the 
pleadings,  and  the  sufficiency  of  the  reply 
had  never  been  questioned.  On  the  first  trial 
appellant  offered  evidence  to  prove  fraud, 
and  proceeded  as  if  it  was  an  issue  in  the 
case,  and  the  sufficiency  of  the  reply  was  not 
challenged  in  the  second  trial.  Under  the 
circumstances  the  appellant  is  not  in  a  posi- 
tion to  Insist  that  the  fraud  was  admitted 
by  the  reply.    Bashor  v.  Nordyke  &  Marmon 
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Co.,  26  Eao.  222;  St  Ij.  ft  S.  F.  By.  Co.  ▼. 
Dndgeon,  28  Kau.  283;  Cooper  t.  Hachlne 
Co.,  37  Kan.  231,  16  Pac.  235. 

It  Is  contended  tbat  the  action  of  appellee 
In  assuming  the  burden  of  proof  in  the  case 
was  a  recognition  that  the  burden  was.  upon 
it  to  also  show  tbat  the  note  was  acquired 
for  a  valuable  consideration  and  without  no- 
tice of  the  fraud.  As  the  petition  did  not  al' 
lege  that  the  transfer  of  the  note  to  appeUee 
was  In  writing,  it  devolved  on  It  to  show 
that  It  was  'the  owner  of  the  note.  The  bur- 
den of  proof  rested  on  it  -to  that  extent ;  but 
when  it  produced  the  note^  and  offered  tes- 
timony of  ownership,  It  had  shown  a  prima 
facie  right  to  recover.  In  the  absence  of 
proof  of  fraud,  that  question  was  no  longer 
in  the  case,  and  hence  an  Instruction  on  the 
subject  was  not  warranted. 

Judgment  affirmed.  All  the  Jnstlces  con- 
curring. 

{RZ  Kan.  351) 
LEWIS  T.  MISSOURI,  K.  ft  T.  RT.  CO. 
(Supreme  Court  of  Kansas.    April  9,  1910.) 

1.  DOMIOnx  (§  ll*)-^'OE8TION  FOB  JuBT. 

Where  th»  question  of  whether  plaintiff  is  a 
resident  of  the  state  In  which  he  brings  his  ac- 
tion involves  his  intention,  and  whether  his 
mother,  b;  her  actions,  had  emancipated  bim,  the 
question  lis  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Domicile, 
Cent.  Dig.  |  40;  Dec.  Dig.  {  ll.«] 

2.  Parent  and  Child  ({  16*)— Euaroipation 
OF  Chud. 

The  emancipation  of  a  minor  by  his  parent 
may  be  inferred  from  the  conduct  ta  the  parties 
or  other  circumstances. 

[Ed.  Note. — For  other  cases,  see  Parent"  and 
Child,  Cent.  Dig.  {§  165-175 ;   Dec.  Dig.  §  16.*] 

3.  Appeal  and  Ebbob  (§   1001*)— Rkview  — 
Questions  of  Fact. 

The  finding  of  the  jury  on  a  question  of 
fact  is  conclusive  on  appeal,  where  supported  .by 
evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  3928-3934:  Dec.  Dig.  i 
lOOl.*]  • 

Appeal  from  District  Court,  Montgomery 
County;  Thomas  J.  Flannelly,  Judge. 

Action  by  Robert  R.  Lewis  against  the 
Mlssonrl,  Kansas  &  Texas  Railway  Compa- 
ny. Plaintiff  bad  Judgment,  and  defendant 
appeals.    Affirmed. 

John  Madden  and  W.  W.  Brown,  for  appel- 
lant.   A.  L.  Billings,  for  appellee. 

PER  CURIAM.  The  plea  in  abatement 
raised  the  single  question  whether  the  plain- 
tiff was  a  resident  of  Kansas  at  the  time  the 
action  was  commenced.  From  the  evidence 
it  was  for  the  Jury  to  determine  this  fact, 
which  involved  his  intention,  and  whether 
bis  mother  by  her  actions  had  emancipated 
bim.  The  emancipation  of  a  minor  by  his 
parent  may  be  inferred  from  the  conduct  of 
the  parties  or  other  circumstances.  Halllday 
V.  Miller,  29  W.  Va.  424,  1  S.  E.  821,  6  Am; 


St  Rep.  663;  Flynn  ▼.  Baldey,  86  Or.  268> 
57  Pac.  908,  45  L.  R.  A.  646,  76  Am.  St  Rep. 
495;  Dleri£er,  to  the  Use  of  Shoemafce,  v. 
Hess  et  ah,  54  Mo.  246. 

Tbe  Jury,  in  substance,  have  found  that 
the  mother  in  this  instance  relinquished  all 
claim  to  the  plaintiff's  earnings  and  all  right 
to  control  bim.  He  testified  that  it  was  his 
Intention  to  make  his  domicile  in  Kansas, 
so  that  there  was  evidence  to  sustain  the 
Jury's  findings.  The  case  of  Modern  Wood- 
men V.  Hester,  68  Kan.  129,  71  Pac.  279,  Is 
not  controlUng  because  there  was  no  ques- 
tion in  that  case  of  emancipation. 

Here  the  whole  case  turned  upon  that 
question,  and,  there  being  evidence  in  our 
opinion  to  support  the  finding  of  the  Jury, 
the  Judgment  must  be  affirmed. 


(82  Kan.  864) 
KING  V.  NILSON. 
(Supreme  Court  of  Kansas.    April  9,  1910.) 
Taxation  ({  788*)  — Tax  Dkkds  —  Pbesump- 

TION. 

A  tax  deed  over  five  years  old  Is  entitled  to 
every  presumption  in  its  favor. 

[EM.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1559;  Dec.  Dig.  {  788.*] 

Appeal  from  District  CJourt,  Haskell  (boun- 
ty; Wm.  H.  Thompson,  Judge. 

Action  between  Albert  Bu  King  and  Buse- 
blus  Nilson.  From  the  Judgment,  King  ap- 
peals.   Affirmed. 

Soates  &  Watktns,  for  appellant  WllUam 
Easton  Hutchison  and  O.  K  Vance,  for  ap- 
pellee. 

PER  CURIAM.  The  tax  deed  In  this  case 
being  valid,  the  Judgment  must  be  affirmed, 
without  reference  to  the  other  questions  rais- 
ed. There  is  no  similarity  between  this  case 
and  that  of  Laiming  v.  Brown,  79  Kan.  lOB, 
08  Pac:  771,  which  is  relied  upon  by  the 
plaintiff.  Th»e  the  deed  recited  on  its  face 
that  the  order  of  the  board  authorizing  the 
assignment  required  the  payment  of  taxes 
which  were  not  at  the  time  a  lien  upon  the 
land.  This  deed,  on  the  contrary,  shows  that 
the  taxes  of  1900  were  not  included  in  the  or- 
der of  compromise,  although  they  were  paid 
on  June  27,  1901,  when  the  certificate  was 
actually  assigned;  but  in  the  meantime  they 
had  become  a  lien  upon  the  land,  and  their 
payment,  together  with  the  amount  for  which 
the  certificate  was  assigned,  properly  made 
up  the  entire  consideration.  The  only  ref- 
erence to  the  taxes  of  1900  is  in  the  granting 
clause,  and,  since  it  was  proper  for  the  pur- 
chaser to  pay  those  taxes  when  the  assign- 
ment was  actually  made,  the  recital  of  the 
fact  is  not  snfflcient  to  avoid  the  deed. 

Another  objection  to  the  deed  is  that  the 
compromise  resolution  bad  lost  its  force  and 
had  become  dormant  at  the  time  the  money 
was  paid  and  the  assignment  executed.    The 


•Vor  oth«r  eases  im  lam*  topic  and  lecUon  NUMBBR  In  Dec'.  A  Am.  Digs.  1907  to  date,  4k  Reporter  Indue* 


Digitized  by 


Google 


96 


106  PACIFIC  REPORTEIB. 


(Kan. 


deed,  being  more  than  fire  years  old.  Is  en- 
titled to  every  presumption  In  Its  favor. 
There  Is  nothing  showing  that  the  board  bad 
revoked  Its  authority,  and  the  presumption 
Is  that  the  order  was  made  without  any  con- 
dition requiring  it  to  be  accepted  within  a 
certain  time.  The  original  owner  conld  not 
have  been  prejudiced  by  the  order  remaining 
open  from  October  to  the  following  June. 
He  had  that  much  more  time  within  which 
to  compromise  the  tax  himself,  if  he  desired. 
The  judgment  is  affirmed. 


<82  Kan.  304) 

REESE  et  al.  v.  KAPP. 
(Supreme  Court  of  Kaasas.    April  9,  1910.) 

(SyllahiM  &v  tK«  Court.) 

Chattel  Mobtoages  (§  219*)— Sale  of  Mort- 
OAGEO  Pbopeetv— Oral  Consent  of  Mobt- 
oaoee. 

A  mortgagor  of  chattels  may,  with  the  oral 
consent  of  the  mortgagee,  make  a  valid  sale  of 
the  mortgaged  property,  and  convey  a  good  title 
thereto  to  a  purchaser  in  good  faith,  notwith- 
standing the  provisions  of  chapter  105,  Laws 
1901,  making  ft  a  misdemeanor  to  sell  or  dispose 
of  mortgaged  property  without  the  written  con- 
sent of  the  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §{  473-473;  Dec.  Dig.  §  219.»] 

Appeal  from  District  Court,  Leavenworth 
County;    Ell  Nirdllnger,  Judge,  pro  tern. 

Action  by  John  B.  Reese  and  another 
against  Samuel  Kapp.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.  Reversed  and 
remanded. 

W.  B.  Brownell  and  Arthur  lUL  Jackson, 
for  appellants.    W.  W.  Hooper,  for  appellee. 

BENSON,  J.  This  action  was  to  recover 
the  purchase  money  due  on  the  sale  of  cat- 
tle. A  counterclaim  for  damages  was  inter- 
posed by  reason  of  a  mortgage  on  the  prop- 
erty. Judgment  was  given  for  the  defend- 
ant, and  the  plaintiffs,  Reese  &  Son,  ap- 
pealed. 

At  the  time  of  the  sale  there  was  a  mort- 
gage outstanding  on  the  cattle  held  by  a  com- 
mission firm  at  Kansas  City.  Wlien  the  pur- 
chase was  made,  a  check  for  $1,000  was  giv- 
en by  the  purchaser,  and  two  days  later, 
when  the  cattle  were  shipped,  a  check  for 
the  balance,  $5,450,  was  given.  Both  checks 
were  drawn  on  the  Ltnwood  State  Bank. 
The  cattle  were  shipped  from  Fall  Leaf, 
Kan.,  and  were  consigned  to  a  firm  in  St 
Louis,  Mo.,  for  feed  at  Kansas  City,  on  ac- 
count of  Cole  &  Ott,  under  an  arrangement 
by  which  the  cattle  might  be  sold  at  Kansas 
City  by  Cole  &  Ott  with  the  permission  of 
the  defendant  On  arrival  at  Kansas  City, 
the  cattle  were  placed  in  the  pens  of  Cole  & 
Ott  at  the  stockyards  to  be  fed  and  watered. 
About  the  same  time  a  member  of  the  plain- 
tiffs' firm  presented  the  $1,000  check  at  the 
bank  In  Llnwood.    Previous  to  shipping  the 


cattle  the  defendant  had  drawn  a  sight  draft 
in  favor  of  the  bank  on  Gole  &  Ott  for  $1,000 
with  which  to  meet  this  check,  and  it  ap- 
pears that  he  intended  to  provide  for  the 
payment  of  the  other  check  out  of  the  pro- 
ceeds qt  the  sale  of  the  cattle,  but,  when  the 
first  check  was  presented,  he  did  not  have 
sufficient  funds  in  the  bank,  and  the  cashier 
telephoned  to  Oole  &  Ott  inquiring  whether 
the  sight  draft  would  be  paid.  At  the  re- 
quest of  Cole  &  Ott,  the  defendant  who  was 
then  in  their  office,  answered,  ditecting  the 
bank  to  refuse  payment  of  the  checks.  The 
reason  given  by  the  defendant  at  the  trial, 
for  this  order  was  that  he  had  just  been  in- 
formed of  the  existence  of  the  mortgage,  'and 
that  he  had  then  stated  that  he  would  have 
noithing  more  to  do  with  the  cattle.  The 
plaintiff,  however,  testified  that  the  defend- 
ant told  him  that  his  reason  was  that  par- 
ties who  were  going  In  with  him  would  not 
pay  up  their  share  of  the  money.  The  mort- 
gagee was  Immediately  notified  of  the  refusal 
of  the  bank  to  pay  the  $1,000  check,  and,  call- 
ing up  the  cashier,  learned  that  the  $5^450 
check,  which  the  plaintiffs  were  about  to  use 
to  satisfy  the  mortgage,  would  not  be  paid. 
Thereupon  the  mortgagee  notified  Cole  &  Ott 
of  its  mortgage.  The  defendant  then  refused 
to  have  anything  more  to  do  with  the  cattle, 
and  they  were  sold  by  Oole  k  Ott  upon  the 
market  with  the  consent  of  the  mortgagee; 
the  defendant  saying  that  he  was  done  with 
them.  An  account  of  the  sale  was  made  by 
Cole  &  Ott  reciting  that  the  sale  was  for  ac- 
count of  Sam  Kapp.  The  proceeds  were 
paid, over  to  the  mortgagee,  and,  after  de- 
dncting  the  mortgage  Indebtedness,  the  bal- 
ance was  paid  to  the  plaintiffs,  who  gave  the 
defendant  credit  for  the  net  proceeds,  leav- 
ing a  balance  due  to  them  on  the  cattle,  for 
which  amount  this  suit  was  brought 

The  idalntiffs'  evidence  tended  to  show 
that  the  defendant  had  been  Informed  of  the 
mortgage  before  the  cattle  were  shipped,  and 
that  one  of  the  plaintiffs  would  take  the 
larger  check  to  Kansas  City  to  use  in  paying 
it  off.  The  evidence  showed  that  the  mort- 
gagee bad  given  oral  permission  for  the  sale 
of  the  cat?tle,  but  the  case  was  submitted  to 
the  jury  upon  the  theory  that  such  oral  con- 
sent was  ineffectual,  and  upon  the  request 
of  the  defendant,  and  over  the  objections  of 
the  plaintiffs,  the  Jury  were  Instructed  that, 
if  the  cattle  were  sold  by  the  plaintiffs  to  the 
defendant  without  the  written  consent  of 
the  mortgagee,  the  defendant  had  the  right 
to  stop  the  payment  of  the  checlu;  and  that, 
if  the  mortgagee,  after  satisfying  the  mort- 
gage, paid  over  the  balance  of  the  money  re- 
maining from  the  proceeds  of  the  sale  by 
Cole  &  Ott  without  reference  to  the  rights  of 
Sam  Kapp,  the  plaintiffs  should  be  held  to 
have  accepted  the  abandonment  of  the  pur- 
chase by  the  defendant  This  instruction 
Was  equivalent  to  a  direction  to  find  for  the 
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defendant,  as  there  was  no  claim  that  any 
consent  In  writing  had  been  given,  and  it 
was  not  denied  that  the  plalntUf s  had  receiv- 
ed tike  proceeds.  Just  what  was  meant  by 
the  expression  "without  reference  to  the 
rights  of  Sam  Kapp"  is  not  clear,  but  the 
statement  of  the  effect  of  a  sale  without  the 
written  consent  of  the  mortgagee  Is  explicit 
The  defendant  contends  that  he  had  the 
right  to  rescind  the  purchase  and  abandon 
the  cattle  at  once  upon  being  notified  of  the 
mortgage  notwithstanding  any  oral  permis- 
sion for  the  sale  that  may  hare  been  given 
by  the  mortgagee,  and  that  the  Instruotlon 
was  therefore  correct  This  is  contrary  to 
the  views  of  this  court  in  Frlck  Co.  v.  Mill- 
ing Co.,  51  Kan.  370,  32  Paa  1103.  It  Is  in- 
sisted, however,  that  chapter  105  of  the  Laws 
of  1901  makes  the  consent  in  writing  Indis- 
pensable. This  statute  provides  that  it  shall 
be  unlawful  to  sell  mortgaged  property  with- 
out the  written,  consent  of  the  mortgagee 
and  provides  a  penalty  for  its  violation,  but 
does  not  affect  the  question  hare  presented. 
A  sale  of  mortgaged  property  by  the  mort- 
gagor with  the  oral  consent  of  the  mortgagee 
will  convey  the  title  as  against  the  latter, 
notwithstanding  the  statute.  Randol  y.  Bu- 
chanan, 61  Mo.  App.  445;  Chase  v.  Wlllard, 
67  N.  H.  860,  39  Att.  901;  Anderson  T. 
Brewing  Co.,  173  111.  213,  50  N.  £2.  655;  Bank 
T.  West  et  al.,  46  Me.  16;  Jones  on  Chattel 
Mortgages,  {{  466,  457;  Oobbey  on  Chattel 
Mortgages,  {  637.  If  the  plaintiffs  had  the 
oral  permission  of  the  mortgagee  to  sell  the 
<»ttle,  as  the  evidence  shows,  the  defendant 
obtained  a  good  title  by  his  purchase;  and. 
If  he  stopped  the  payment  of  the  check  which 
would  otherwise  have  been  used  to  satisfy 
the  mortgage,  he  cannot  justly  complain  of 
its  existence. 

The  evidence  shows  that  the  cattle  were 
■old  In  Kansas  City  upon  a  falling  market 
The  defendant  alleged  that  a  higher  price 
could  have  been  obtained  In  St  Louis,  and 
was  allowed  under  his  counterclaim  to  give 
evidence  of  the  state  of  the  market  In  that 
dty,  and  upon  this  evidence  damages  were 
awarded  in  favor  of  the  defendant  It  Is  In- 
alsted  that  evidence  of  market  values  In  St. 
Iionis  Is  immaterial,  as  the  defendant  claims 
to  have  rescinded  Uie  purchase.  This  ques- 
tion la  not  fully  dlsctissed  in  the  briefs,  and 
may  not  arise  on  another  trial. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  grant  a  new 
trlaL    All  the  Justloes  concurring. 


(S2  Kan.  Ml) 

BRESSLBR  v.  McVET. 
(Supreme  Court  of  Kansas.    April  9,  1910.) 

(ByUabttt  hy  the  Covrt.) 

New  Tbial  (8  75*) — Gboundb— iNsurrroiBNT 
Vebdict. 

Where    the   sole  guestion    submitted    to   a 
jury  is  whether  the  plaintiff  is  entitled  to  re- 


cover upon  a  contract,  and  there  is  no  dispute 
concerning  the  amount,  nor  any  basis  for  a 
finding  that  the  defendant  owes  a  less  sum  than 
that  claimed,  a  verdict  for  half  the  amount 
sboald  not  be  received,  and,  if  received,  should 
be  set  aside  as  contrarv  to  the  evidence  at  the 
instance  of  eitiier  party. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {{  151,  152 ;  Dec  Dig.  S  75.*] 

Appeal  from  District  Court,  Norton  Coun- 
ty; W.  H.  Pratt  Judge. 

Action  by  Q.  W.  Bressler  against  George 
McYey.  Judgment  for  plaintiff.  Defendant 
appeals.    Reversed. 

J.  R.  Hamilton,  for  appellant  L.  H.  Thomp- 
son, for  appellee^ 


MASON,  J.  O.  W.  Bressler  sued  George 
McVey  for  a  real  estate  broker's  commission. 
He  asserted  that  a  contract  had  been  made 
by  which,  if  he  found  a  purchaser,  be  was  to 
receive  whatever  the  property  brought  In 
excess  of  $7,000;  that  he  had  procured  a  cus- 
tomer ready  and  able  to  take  it  at  $7,500,  but 
that  the  defendant  without  just  cause  refus- 
ed to  convey.  While  the  answer  was  a  gen- 
eral denial,  the  defense  developed  at  the  trial 
was  that  the  plaintiff's  agency  was  not  ex- 
clusive, and  that  before  his  negotiations 
culminated  a  sale  had  been  made  to  another 
buyer.  There  was  no  dispute  as  to  the  amount 
of  the  commission.  The  only  controversy 
was  whether  it  had  been  earned.  The  jury, 
however,  returned  a  verdict  for  the  plaintiff 
for  $250,  upon  which  judgment  was  render- 
ed, from  which  the  defendant  appeals. 

The  appellant  claims  that  the  judgment 
should  not  stand,  because  It  la  contrary  to 
the  evidence,  inasmuch  as,  whatever  view 
may  have  been  taken  of  the  conflicting  testi- 
mony, the  plaintiff  was  entitled  to  $500,  or 
to  nothing  at  all.  The  appellee  seeks  to  an- 
swer this  contention  by  saying  that  a  party 
cannot  complain  that  a  judgment  against  him 
is  too  small.  That  however,  la  not  the  ground 
of  the  appellant's  complaint  He  finds  fault 
with  the  judgment  not  because  it  Is  not  large 
enough,  but  because  It  rests  upon  a  verdict 
utterly  without  support  In  the  evidence.  It 
the  verdict  could  be  construed  aa  a  finding  In 
favor  of  the  plaintiff,  it  would  support  a 
judgment,  not  merely  for  $250,  1>ut  for  $500. 
But  tt  la  no  more  for  him  than  against  lilm. 
If  the  Jury  believed  his  story,  they  war* 
bound  to  render  a  verdict  for  the  full  amount 
In  deciding  that  he  was  not  entitled  to  $600, 
they  In  effect  refused  to  accept  his  version 
of  the  matter.  The  case  was  not  one  where, 
by  discrediting  a  portion  of  Ills  testimony, 
his  claim  could  be  allowed  In  part;  nor  was 
there  room  for  error  In  computation,  or  for 
misapprehension  in  estimating  the  amount 
of  recovery.  The  only  question  submitted  to 
the  Jury  waa:  Did  the  plaintiff  earn  hla 
commission?  The  process  by  which  the  ver- 
dict was  arrived  at  is  perfectly  obvtona.    If 
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the  plabitlfl  testified  trnly,  the  defendant 
owed  him  $500;  If  not,  there  was  no  indebt- 
edness. The  jury  were  called  upon  to  deter- 
mine wlilch  condition  existed;  but,  Instead 
of  doing  so,  they  assumed  to  settle  the  con- 
troversy by  allowing  one  half  of  the  claim 
and  disallowing  the  other  half,  no  doubt 
with  the  idea  that  "splitting  the  difference" 
was  a  fair  method  of  compromising  the  dis- 
pute But  in  this  they  mistook  their  func- 
tion. Each  litigant,  the  defendant  no  less 
than  the  plaintiff,  was  entitled  to  an  answer 
to  the  question  the  jury  were  Impaneled  to 
determine.  "Where  the  verdict  which  the 
Jury  return  cannot  be  justified  upon  any  hy- 
pothesis presented  by  the  evidence,  it  ought 
obviously  to  be  set  aside.  Thus,  if  a  suit 
were  brought  upon  a  promissory  note,  which 
purported  to  be  given  for  $100,  and  the  only 
defense  was  that  the  defendant  did  not  exe- 
cute the  note,  and  the  jury  should  return  a 
verdict  for  $60  only,  it  would  not  be  allowed 
to  stand;  for  it  would  neither  conform  to 
the  plaintiff's  evidence  nor  to  that  of  the  de- 
fendant It  would  be  a  verdict  without  evl- 
doice  to  support  it ;  and  It  Is  not  to  be  tol- 
erated that  the  jury  should  thns  assume.  In 
disregard  of  the  law  and  evidence,  to  arbi- 
trate the  differences  of  parties,  or  to  decide 
according  to  some  supposed  natural  equity, 
which  in  reality  is  merely  their  own  whim." 
2  Thompson  on  Trials,  {  2606. 

The  court  has  undoubted  power  to  refuse 
to  accept  a  verdict  rendered  under  such  cir- 
enmstances.  Hines  v.  Royce,  127  Mo.  App. 
718,  106  8.  W.  1091;  Chandler  v.  Hinds,  135 
Wis.  48,  116  N.  W.  839.  If  it  is  received,  it 
should  be  set  aside  at  the  Instance  of  either 
party,  as  contrary  to  the  evidence.  The 
plaintiff's  right  to  demand  this  Is  recognized 
in  recent  decisions  of  this  court  Thompson 
T.  Burtis,  66  Kan.  674,  70  Pac.  603;  MUler  v. 
Hiller,  81  Kan.  897,  105  Fac  644.  The  de- 
fendant's right  is  equally  clear  in  reason, 
and  is  supported  by  decisions  in  other  juris- 
dictions. A  typical  case  is  Metz  v.  Campbell 
Printlng-Fress  &  Mfg.  Co.,  11  AOsc.  Rep.  284, 
286,  82  N.  T.  Supp.  155»  VSO,  where  it  Is 


said:  "The  only  Issue  created  by  the  plead- 
ings was  with  regard  to. the  making  of  the 
alleged  agreement  *  •  •  No  other  issue 
was  litigated  upon  the  trial,  •  •  •  and 
the  only  questlou  submitted  by  the  learned 
trial  judge  to  the  Jury  was  whether  or  not 
the  alleged  agreement  was  made.  •  •  • 
Upon  the  pleadings  and  the  evidence,  the  ver- 
dict should  have  been  either  for  the  plain- 
tiff In  the  amount  claimed,  or  for  the  defend- 
ant The  Jury  might  well,  upon  the  conflict 
of  evidence  which  ensued  upon  the  trial, 
have  found  either  way;  but  they  could  not 
with  consistency  find  both  ways.  A  verdict 
which  repudiated  the  alleged  agreement,  and 
yet  awarded  any  recovery  to  the  plaintiff,  was 
manifestly  unjust  to  the  defendant"  Of 
precisely  the  same  character  are  Fnld  v. 
Kahn,  4  Misc.  Rep.  600,  24  N.  T.  Supp.  558, 
and  Pionler  v.  Alexander,  7  Misc.  Rep.  709, 
28  N.  Y.  Supp.  157.  In  Benedict  v.  Beef  & 
Provision  Co.,  115  Mich.  527,  529,  530,  73  N. 
W.  802,  803,  the  Chief  JusUce  said:  "The 
jury  were  •  •  •  bound  •  •  •  to  give 
plaintiff  the  entire  amount  of  this  claim,  or 
to  reject  it  entirely.  It  Is,  however,  urged 
that,  since  the  jury  have  (found  that  the  con- 
tract vras  as  claimed  by  plaintiff,  and  liave 
fixed  the  amount  at  less  than  that  to  which 
he  testified,  the  defendant  is  not  prejudiced. 
Every  litigant  is  entitled  to  have  the  verdict 
against  him  based  upon  the  evidence.  •  *  * 
A  litigant  Is  always  prejudiced  when  h«  can 
point  to  the  record  and  say  there  is  no  tan- 
gible evidence  to  support  the  verdict"  The 
other  members  of  the  court  took  a  different 
view  of  the  evidence,  bnt  said  that  "there  is 
no  doubt  that,  where  the  record  is  such  as 
to  make  it  dear  that  the  jury  have  reached 
the  result  by  'splitting  differences,'  neither 
party  has  had  the  benefit  of  their  judgment, 
and  such  verdict  ought  not  to  be  permitted 
to  stand." 

Other  objections  are  made  to  the  judg- 
ment, but  they  are  not  r^arded  as  substan- 
tial. 

The  judgment  is  reversed,  and  a  new  trial 
ordered.    AU  the  Justices  concurring. 
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m  Kaa.  tm 
TOUNG  r.  MISSOURI.  K.  &  T.  RY.  OO. 

(Supreme  GoTirt  of  Kansas.    April  9,  1910.) 

(BvUab^u  6v  the  Court.) 

1.  PLKADINO    (§    35*)— SUBPLUSAOK. 

An  allegation  in  a  petition  that  notice  of 
an  injuiy  had  been  given  as  required  by  the 
fellow  servant  act  (Gen.  St.  1009,  {  6999)  will 
be  treated  as  surplusage,  where  the  negligence 
claimed  is  that  of  the  master  in  failing  to  exer- 
cise proper  care  in  furnishing  to  the  servant  a 
safe  place  in  which  to  work. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  f  {  7&-80;   Dec.  Dig.  i  85.*] 

2.  Masteb  and  Sebvaitt  ({  268*)— iNJinT  to 
Sebvant— Pktitiow. 

The  allegations  of  negligence,  by  which  it 
is  claimed  that  a  laborer,  in  a  coal  mine  was 
injured,  are  examined,  and  found  to  be  suffi- 
tiently  definite. 

[Bd.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  823,  830;  Dec.  Dig.  { 
25&*] 

8.  Mabteb  and  Sebvant  ({$  288,  288*)— IR- 
JXTBY  TO  Sebvant— Dano£B0U8  Pbeiobeb— 

QXTXSTION  rOB  JUBT. 

Where  the  evidence  tends  to  prove  that  a 
laborer  in  a  coal  mine  had  become  aware  of  the 

gresence  of  gas  in  tbe  room  In  a  mine  where  he 
ad  been  directed  to  work,  and  made  complaint 
about  it,  and  was  then  directed  to  proceed  with 
his  work  in  the  same  room,  and  was  there  in- 
jured by  an  explosion  of  gas,  an  instruction  fol- 
lowing the  rule  given  in  Wortenberger  v.  Rail- 
way Co.,  68  Kan.  642,  ayL  2,  75  Pac.  1049,  is 
aot  erroneous. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Si  1086,  1129;  Dea  Dig. 
«  288,  289.*] 

4.  Masteb  and  Sebvant  (|  289*)— Injttbt  to 
Sebvant  —  Contbibutoby  NEauQENOB  — 
Question  tob  Jdbt. 

Whether  in  such  a  situation  the  servant,  in 
the  exercise  of  reasonable  care  for  his  own 
safety,  knew,  or  ought  to  have  known,  of  the 
imi>ending  danger,  and  whether  it  was  so  ob- 
vious that  a  person  of  ordinary  prudence  would 
not  have  incurred  the  risk,  were  questions  for 
the  jury,  and  there  was  no  error  in  overruling  a 
demurrer  to  the  evidence. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  CenL  Dig.  i  1129;   Dec.  Dig.  i  280.*] 

Appeal  from  District  Coxirt,  Cherokee  Conn- 
ty;   C.  A.  McNeill,  Jndga 

Action  by  W.  1.  Young  against  the  Mls- 
aonri,  Kansas  &  Texas  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

John  Madden,  W.  W.  Brown,  and  L.  B.  Kel- 
logg, for  appellant  J.  N.  Dunbar  and  W.  H. 
Lncas,  for  appellee. 

BIJNSON,  J.  This  action  was  brought  to 
recover  damages  for  personal  injuries  suffer- 
ed by  tbe  plaintiff,  Young,  whUe  at  work  min- 
ing coal  for  the  defendant  con>pany.  The 
negligence  charged  was  the  failure  to  pro- 
vide proper  airways,  break-throughs,  or  oth- 
er necessary  means  of  ventilation  whereby 
gas  was  suffered  to  accumulate  in  the  mine, 
causing  an  explosion  by  which  tbe  plaintiff 
was  injured.    The  plaintiff  had  worked  for 


the  defendant  three  weeks  before  the  Injury, 
had  three  months'  previous  experience  as  a 
coal  miner,  and  was  19  years  of  age.  A  main 
entry  in  the  defendant's  mine  extends  north 
from  the  shaft  SiUtries  extend  to  the  east 
from  this  main  entry.  From  the  sixth  east 
entry  other  entries  extend  to  the  north ;  three 
rooms  are  to  the  east  of  the  third  north  en- 
try. No.  1  of  these  rooms  is  the  one  next 
to  tbe  sixth  east  entry.  No.  2  Is  next  north 
of  No.  1,  and  No.  8  Is  next  north  of  No.  2. 
The  plalntifTs  room  was  No.  2,  and  was  tam- 
ed off  from  No.  8.  It  did  not  open  Into  the 
entry.  A  track  to  carry  out  the  coal  was  laid 
from  the  entry  into  r6om  No.  8,  and  thence 
into  room  No.  2,  About  two  weeks  before 
the  explosion  the  plaintiff  told  the  pit  boss 
that  he  must  have  air ;  that  there  was  no  air, 
and  it  was  a  bad  place  to  work.  The  pit  boss 
directed  him  to  "Go  ahead  and  break  it 
through  to  Sawyer's,"  and  said,  "That  place 
has  got  to  go,  and  I  haven't  any  other  place 
for  yon."  Sawyer's  room  was  iNo.  1.  Tbe 
plaintiff  had  noticed  gas  In  the  room,  which 
caused  him  to  make  the  complaint  He  con- 
tinued bis  work,  and  the  night  before  he  was 
injured  had  put  In  a  shot  behind  a  horseback 
in  his  room.  The  next  morning  he  found 
that  the  shot  had  let  down  the  coal,  filling 
up  the  hole  through  the  horseback.  He  pro- 
ceeded to  load  the  coal  into  cars  upon  the 
track.  His  uncle,  who  had  been  mining  in 
room  No:  8,  came  in  and  assisted  him.  Both 
Of  them  put  down  their  lights  from  11  to  16 
feet  from  the  place  where  they  were  working 
because  of  gas  in  the  room.  WhUe  the  plain- 
tiff was  resting,  his  nncle  to  loading  coal 
thrust  his  shovel  through  the  coal  in  the 
opening  in  the  horseback,  and  thereupon  the 
explosion  followed  by  which  the  plalittlff  was 
injured. 

Four  days  before  the  accident  tbe  foreman 
bad  stopped  work  in  room  No.  8  because  of 
lack  of  air,  and  requested  the  plaintUFs  un- 
cle, who  bad  been  working  there,  to  take  the 
plaintiff's  place,  which  he  declined  to  do.  The 
boss  then  told  him  "to  gouge  around  for  a 
day  or  two,"  when  there  would  be  a  place  for 
him.  While  thus  waiting  he  went  in  to  help 
the  plaintiff  as  stated.  Unprotected  oil  lamps 
were  used.  The  place  of  tbe  explosion  was 
about  45  to  60  feet  from  the  entry.  There 
was  no  other  way  to  snpply  air,  except  through 
room  No.  3,  the  break-through  not  having 
been  made. 

The  petition  contained  an  allegation  that 
notice  bad  been  given  to  the  company  as  re- 
quired by  the  fellow  servant  act  (Gen.  St 
1909,  {  6999).  A  motion  to  make  the  petition 
more  definite  was  overruled,  and  upon  this 
ruling  error  is  assigned.  The  allegation  with 
respect  to  notice,  which  the  defendant  argued 
was  indefinite,  must  be  treated  as  surplusage. 
Tbe  negligence  alleged  is  that  of  the  compa- 
ny. The  duty  to  exercise  proper  care  to  fur- 
nish a  safe  place  in  which  to  work  is  one 
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that  can  only  be  satisfied  with  performance. 
One  of  the  dangers  to  be  guarded  against  In 
mining  coal  Is  the  accumulation  of  noxious 
and  explosive  gases,  and  the  mine  owner  Is 
required  to  provide  and  maintain  ample  means 
of  ventilation.  Schmalstleg  v.  Coal  Co.,  65 
Kan.  753,  70  Pac.  888,  59  L.  R.  A.  707.  The 
defendant  contends  that  the  petition  was  also 
Indefinite  because  the  specific  acts  of  negli- 
gence were  not  stated.  In  addition  to  the 
general  averment  of  neglect  to  provide  prop- 
er ventilation,  airways,  and  break-throughs, 
it  is  alleged  that  the  mine  was  not  kept  free 
from  noxious  standing  gas,  but  that  it  was 
continually  allowed  to  accumulate  therein, 
that  it  was  not  diluted  or  made  harmless,  and 
that  no  examination  had  been  made  by  an 
examiner  or  fire  boss.  The  petition  was  suf- 
ficient to  show  the  nature  of  the  plalntlCTs 
dalm  and  the  cause  and  manner  of  his  in- 
jury. Civ.  Code,  !  122.  The  argument  that 
the  name  of  the  officer  or  agent  who  had  di- 
rected the  plaintiff  to  work  in  the  particular 
place  should  have  been  stated  is  without  mer- 
it It  was  a  matter  especially  within  its 
knowledge,  and  the  company  could  not  have 
been  surprised  by  evidence  that  the  pit  boss 
or  mining  boss  was  the  person  who  had  giv- 
ea  such  directions,  for  it  was  within  the 
scope  of  hla  duties.  He  was  in  the  immediate 
charge  of  the  place. 

Complaint  is  made  of  an  instruction  givoi 
to  the  Jury  that :  "Where  a  master  instructs 
or  orders  a  servant  into  a  situation  of  dan- 
ger, and  while  obeying  such  order  he  receives 
an  injury,  he  will  not  be  held  to  contributory 
negligence,  or  with  having  assumed  the  risk 
incident  to  such  work,  unless  the  danger  was 
so  glaring  that  a  prudent  person  would  not 
have  entered  upon  it,  even  though  ordered  by 
one  having  authority  to  order  him,  and  the 
question  as  to  whether  the  danger  In  such  an 
instance  was  glaring,  and  so  glaring  that  no 
prudent  man  would  have  encountered  it,  is  a 
fact  to  be  determined  by  yoru  by  the  evidence 
in  this  case,  the  same  as  any  other  question 
of  fact."  It  Is  insisted  that  the  facts  did 
not  warrant  this  instruction  because  there 
was  no  promise  to  correct  the  defective  con- 
ditions. The  plalntifif  was,  however,  direct- 
ed to  go  ahead  and  break  through  to  the  ad- 
joining room,  and  was  working  to  this  end 
when  he  was  hurt.  It  must  be  presumed  that 
the  pit  boss  could  estimate  the  time  neces- 
sary to  comply  with  his  orders,  and  the  fail- 
ure to  give  any  other  directions  was  equiva- 
lent to  continuing  the  order  for  a  reasonable 
time,  or  until  the  object  should  be  accomplish- 
ed in  the  usual  progress  of  the  work,  l^e 
instruction  is  supported  by  the  opinion  in 
Wurtenberger  v.  Railway  Co.,  68  Kan.  ©42, 
75  Pac.  1049,  followed  In  'Railroad  Co.  v.  Mor- 
ris, 76  Kan.  836,  93  Pac.  153,  13  L.  R.  A.  (N, 
S.)  1100,  and  was  applicable  to  a  phase  of  the 
case  presented  by  the  evidence. 


It  Is  contended  that  by  continuing  at  work 
with  knowledge  of  the  presence  of  noxlons 
gases  the  plaintitC  assumed  the  risk,  notwith- 
standing the  order  to  proceed,  and  that  a  de- 
murrer to  the  evidence  should  have  been  sus- 
tained for  that  reason.  A  servant  does  not 
assume  latent  or  obscure  dangers,  such  as 
he  would  not  discover  by  the  exercise  of  or- 
dinary care,  having  reference  to  his  situation, 
and  which  the  master  ought  to  discover  by 
proper  inspection.  Thompson  on  Xeg.  i  4341. 
In  order  to  devolve  upon  the  servant  the  as- 
sumption of  risk  he  must  not  only  Imow  the 
defect,  but  must  also  know  and  appreciate 
the  danger  arising  therefrom.  Id.,  S  4652; 
Case  note,  87  Am.  St  Rep.  657,  683,  V,  e; 
King  v.  King,  79  Kan.  684,  100  Pa&  503; 
Choctaw,  Oklahoma  &  Oulf  R.  Co.  r.  Jones, 
77  Ark.  367,  92  S.  W.  244,  4  L.  R.  A.  (N.  S.) 
837,  and  case  note.  It  has  been  held,  bow- 
ever,  that  if  the  danger  is  so  obvious  as  to 
be  apparent  to  a  person  of  ordinary  intelli- 
gence, the  law  will  charge  the  servant  with 
knowledge  of  the  danger.  Christiansen  ▼. 
Graver  Tank  Works,  223  lU.  142,  79  N.  B. 
97.  Whether  the  plaintiff,  in  the  exercise  of 
proper  care  for  bis  own  safety,  knew,  or  ought 
to  have  known,  of  the  Impending  danger,  and 
whether  It  was  so  obvious  that  a  person  of 
ordinary  prudence  would  not  have  incurred 
the  risk,  were  questions  properly  submitted 
to  the  Jury.  Case  note,  48  L.  R.  A.  753,  75& 
"It  would  be  a  very  unjust  mle  which  wouUl 
allow  a  master  to  shield  himself  from  respon- 
sibility for  the  consequences  of  his  own  neg- 
ligence by  alleging  those  acts,  not  Inevitably 
or  imminently  dangerous,  to  have  been  negli- 
gent which  his  servant  performed  hj  his  ex- 
press orders."  Hawley  v.  Northern  Coitral 
Railway  Co.,  82  N.  T.  370. 

It  is  also  argued  that  the  plaintiff  was 
guilty  of  contributory  negligence,  but  this  too 
was  a  question  for  the  Jury.  It  is  true  he 
knew  that  there  was  gas  in  his  room,  but  it 
was  for  the  Jury  to  determine  whether  he 
apprehended,  or  ought  to  have  apprehended, 
disaster  therefrom,  and  whether  he  exercised 
due  care  in  the  circumstances  in  which  he 
was  placed.  The  evidence  was  sufficient  to 
sustain  the  finding  that  the  company  had 
failed  to  exercise  proper  care  to  make  the 
place  safe,  and  had  neglected  to  provide  for 
ventilation,  and  to  make  inspection  as  requir- 
ed by  the  statute.  Oen.  St  1900,  c  79;  26 
Cyc.  1203;  Case  note,  87  Am,  St  Rep.  557. 
The  beneficlent  objects  which  the  statute  waa 
designed  to  secure  are  stated  in  Schmalsti^ 
V.  Coal  Co.,  supra,  where  It  was  held  that 
the  act  provides  additional  safeguards  for  the 
laborer,  and  does  not  take  away  from  him 
any  protection  given  by  the  common  law. 

The  case  was  fairly  submitted  to  the  Jury, 
and  the  verdict  is  supported  by  competent  evi- 
dence. No  error  is  sboiwn,  and  the  Judgment 
is  affirmed.    All  the  Justices  concurring. 
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(82  Kan.  230) 

DUNCAN  T.  CHICAGO,  R.  I.  *  P.  RT.  CO. 

(Snpreme  Conrt  of  Kansas.    April  9,  1910.) 

^  .(Syllaiut  ly  the  Court.) 

1,  Evidence  (§  53*)— Pbesumptioks. 

To  find  a  fact  by  presumption  or  inference, 
the  inference  should  be  a  logical  deduction  and 
reasonably  certain  in  the  light  of  all  other  prop- 
er presumptions  and  of  all  collateral  facts. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  S53.*] 

2.  Appeal  and  EaaoB  (5  lOOl*)— Findings  of 
Fact— Evidence  to  Sustain, 

Where  there  is  no  substantial  evidence,  di- 
rect or  circumstantial,  tending  to  prove  a  ma- 
terial fact  in  issue,  a  finding  that  it  exists  can- 
not be  sustained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gj  3922,  3928-3934 ;  Dec  Dig. 
i  1001.*] 

Appeal  from  District  Court,  Clark  County ; 
Gordon  L.  Flnley,  Judge. 

Action  by  M.  L.  Duncan  against  the  Chl- 
•  cago.  Rock  Island  &  Pacific  Railway  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  remanded. 

M.  A.  Low  and  Paul  B.  Walker,  for  appel- 
lant Francis  C.  Price,  D.  W.  Harrington, 
and  Wallace  &  Lumpkin,  for  appellee. 

BENSON,  J.  This  action  1b  for  damages 
for  the  death  of  the  plalntUTs  husband,  who 
was  a  brakeman  in  the  service  of  the  defend- 
ant railway  company.  In  order  to  set  out 
a  frelj^t  car  at  a  switdi  while  the  train  was 
moving,  Mr.  Duncan  stood  on  the  stirrup  near 
a  comer  of  the  car  next  behind  the  one  that 
was  to  be  set  out,  grasping  the  handhold  with 
one  hand  and  reached  down  to  or  toward  the 
lever  of  the  .coupling  appliance  at  the  end 
of  the  car  with  the  other  hand.  Tills  was 
the  usual  way  of  uncoupling  and  setting  out 
a  car  from  a  moving  train,  the  brakeman 
thus  standing  upon  the  stirrup  raising  the 
lever  which  would  lift  the  pin.  He  would 
then  go  upon  the  top  of  the  car  and  set  the 
brakes  to  hold  the  detached  part  of  the  train 
In  place,  while  the  forward  part,  on  signal 
from  the  brakeman  to  the  engineer,  would 
move  past  the  switch,  and  then  back,  push- 
ing the  car  to  be  set  out  upon  the  side  track. 
The  conductor  saw  Duncan  in  the  position 
described,  apparently  ready  to  raise  the  lever, 
and  then  stepped  Into  the  depot.  Coming  out 
a  minute  afterwards,  he  saw  him  rolling  out 
from  under  a  car  in  the  rear  on  the  opposite 
side  of  the  train.  The  uncoupling  had  been 
made,  and  the  train  had  parted,  but  both 
parts  were  moving  forward.  Duncan  had 
not  been  upon  the  top  of  the  car,  and  the 
brakes  had  not  been  set  Blood  was  found 
upon  the  ties  outside  the  rail  on  the  opposite 
side  of  the  track  from  where  Duncan  had 
last  been  seen  and  also  upon  one  of  the  cars. 
He  was  mortally  hurt,  and  died  from  the  In- 
jury. The  engineer  testified  that  he  saw  him 
upon  the  stirrup  and  said  that  he  was  lean- 


ing over  in  the  car,  and  that  he  gave  the  sig- 
nal to  go  forward.  The  Jury  found,  however, 
that  the  signal  was  not  given.  When  asked 
what  he  meant  by  "leaning  over  In  the  car," 
the  engineer  said  that  he  meant  "leaning  over 
against  the  car,  and  he  would  have  one  band 
down  pulling."  The  brake  toeam  of  the  car 
was  found  to  be  defective.  It  hung  upon 
brake  bangers  and  chains.  In  stepping  up- 
on It  for  some  reason  not  shown,  it  would 
sink  down. 

The  claim  of  the  plalntlft  Is  that  the  lever 
of  the  coupling  device  was  disconnected  and 
failed  to  work,  and  for' that  reason  the  de- 
ceased was  compelled  to  stoop  or  lean  be- 
tween the  cars  to  lift  the  coupling  pin  with 
his  hand,  and  In  doing  so  placed  his  foot  on 
the  defective  brake  beam,  which,  sinking 
down,  caused  him  to  fall.  Evidence  was  giv- 
en that,  where  the  lever  fails  to  lift  the  jfia. 
It  becomes  the  duty  of  the  brakeman  to  pro- 
ceed In  that  manner  when  uncoupling  mov- 
ing cars.  The  jury  found  that  the  ladder, 
handhold,  and  stirrup  were  In  good  order. 
but  that  the  brake  beam  and  coupling  appli- 
ance were  not  In  proper  condition.  They  stat- 
ed that  the  defect  In  the  latter  was  that  the 
pin  could  not  be  raised  by  use  of  the  levee. 
The  finding  with  respect  to  the  brake  beam 
is  supported  by  direct  evidence  The  finding 
that  the  coupling  appliance  was  defective 
rests  entirely  upon  the  drcumstancee  shown 
In  evidence.  The  conductor  testified  that  tt 
was  In  good  condition  and  worked  properly 
Immediately  after  the  accident  The  argu- 
ment of  the  plaintiff  to  support  the  finding 
to  the  contrary  Is  that  the  physical  facta 
show  that  It  was  necessary  to  stoop  between 
the  cars  to  Hf  t  the  pin,  which  necessity  could 
only  arise  by  reason  of  a  defect  In  the  cou- 
pling appliance;  that  tfie  deceased  being  an 
experienced  brakeman,  as  the  evidence  prov- 
ed. It  must  be  assumed  that  he  was  perform- 
ing his  duties  properly;  that  1^  the  uncou- 
pling could  have  been  made  without  going 
between  the  cars,  he  would  have  so  done  It ; 
and  that  It  therefore  follows  that  the  injury 
occurred  by  reason  of  the  defective  coupling, 
the  brake  beam  giving  way  when  he  set  his 
foot  upon  It,  causing  him  to  fall.     ' 

The  finding  that  the  coupling  appliance  was 
out  of  order  rests  upon  the  assumption  that 
the  deceased  would  not  otherwise  have  placed 
his  foot  upon  the  defective  brake  beam,  but 
there  is  no  evidence  that  he  did  place  his  foot 
upon  the  defective  brake  beam  except  the 
inference  or  presumption  that  the  coupling  ap- 
pliance was  defective,  making  it  necessary 
to  do  so  to  pull  the  pin  with  his  hand.  That 
facts  may  be  found  by  presumption  or  rea- 
sonable Inference  from  other  facts  Is  ele- 
mentary ;  but  the  contention  of  the  plaintiff 
goes  far  beyond  this.  It  Is  first  presumed 
that  the  brakeman  was  doing  his  duties  prop- 
erly, which  Is  a  fair  presumption.  It  Is  next 
presumed  that  he  could  not  lift  the  pin  by 
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nse  of  the  lever.  It  is  presumed  from  this 
that  the  appliance  was  out  of  order,  and  be- 
cause of  this  defect  it  is  presumed  that  he 
stepped  upon  the  defective  brake  beam  there- 
by losing  his  life. 

It  is  argued  that  the  presumption  that  he 
could  not  use  the  lever  is  supported  by  the 
testimony  of  the  engineer  that  he  saw  Dun- 
can leaning  in  or  against  the  cars,  but  this 
is  a  slight  circumstance,  and  is  not  neces- 
sarily Inconsistent  with  the  use  of  the  lever. 
It  does  not  show,  as  claimed,  that  he  went 
between  the  cars  or  was  upon  the  bra^e 
beam.  It  has  been  said  that  one  presumption 
of  fax:t  cannot  in  law  become  the  basis  of  an- 
other presumption  of  fact  Railway  Co.  v. 
Rhoades,  64  Kan.  553,  68  Pac.  58;  Railway 
Co.  V.  Baumgartner,  74  Kan.  148,  85  Pac.  822. 
Thia  doctrine  is  assailed  by  a  distinguished 
writer  {1  Wigmore  on  Ev.  1  41),  and  It  has 
been  held  that  it  is  subject  to  exceptions  (Hin- 
Bhaw  V.  State,  147  Ind.  S34,  363,  47  N.  B. 
157;  Burrill  on  Circumstantial  Ev.  p.  13^. 
An  examination  of  the  discussions  upon  this 
subject  leads  to  the  query  whether  there  has 
not  be^i  much  strife  about  words  concern- 
ing it  The  real  question  must  always  be 
whether  there  is  substantial  evidence,  direct 
or  drcumstantial,  fairly  tending  to  prove  the 
fact  in  issue.  Presumptions  as  understood 
In  ttie  law  of  evidence  must  have  substantial 
probative  force  as  distingnlshed  from  sur- 
mise. If  a  fact  may  be  established  by  In- 
ference from  the  presumption  of  another  fact 
it  should  at  least  be  a  logical  deduction  and 
reasonably  certain  in  the  light  of  all  other 
proper  presumptions,  and  of  all  collateral 
facts.  Onie  chain  of  presumcttlons  ought  not 
to  be  extended  into  the  region  of  conjecture.' 
Dlel  V.  Railway  Co.,  37  Mo.  App.  454.  A  fact 
is  not  proven  by  citcumstances  which  are 
merely  consistent  with  its  existence.  Cami- 
thers  V.  C,  R.  I.  &  P.  Ry.  Co.,  55  Kan.  600, 
40  Pac.  915.  The  lameqtable  death  of  this 
man  may  have  been  caused  by  some  mis- 
chance after  the  uncoupling  was  effected.  It 
may  have  been  caused  in  the  manner  claim- 
ed by  the  plaintiff.  Possibly  one  conjecture 
la  as  reasonable  as  another,  but  the  evidence 
does  not  reveal  the  cause  of  his  fall.  In  the 
absence  of  such  evidence,  there  can  be  no 
recovery.  Hart  v.  Railroad  Co.,  80  Kan.  699, 
102  Pac.  1101.  It  has  been  said  recently  by 
this  court:  "It  is  not  sufficient  to  show  cir- 
cumstances which  would  Indicate  that  the 
other  party  might  have  been  guilty  of  negli- 
gence, especially  when  the  evidence  furnish- 
ed suggests  with  equal  force  that  the  injury 
might  have  resulted  without  fault  on  the 
part  of  the  other  party."  Brown  v.  Railroad 
Co.,  81  Kan.  701,  106  Pac.  1001.  While  it  is 
presumed  that  this  employe  was  properly  per- 
forming his  duty,  the  same  presumption  ap- 
plies to  the  company. 

Governed  by  principles  of  law  well  settled 
in  this  state,  and  In  other  jurisdictions,  the 


judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial.  All  the  Justices 
concurring. 

(82  Kan.  346) 

GARDEN  CITT,  O.  &  N.  R.  CO.  v.  NATION. 

State  Auditor. 

(Supreme  Court  of  Kansas.    April  9,  1910.) 

(Syllabv*  iv  t^  Court.) 

X.  MUKIOIPAI.  COBPOBATIONS  (§  859*)— Rail- 
BOAD  Aid  Bonds— Constitutionai.  Law. 
Section  7049  of  the  General  Statutes  of 

1909  is  not  repugnant  to  section  8|  art  U, 

Const. 
lEd.   Note. — For  other  cases,   see   Municipal 

Corporations,  Dec  Dig.  t  859.*] 

2.  MUMCIPAL   COBPOBAITONS    (|   936*) — RAXL- 

boad  Aid  Bonds— Rkqistbation. 

It  is  the  duty  of  the  Auditor  of  State,  up- 
on presentation  for  that  purpose,  to  register  and 
certify  bonds  issued  under  the  above  act  if  he  Is 
satisfied  that  such  bonds  have  been  Issued  in 
accordance  with  the  provisions  of  the  act  and 
that  the  signatures  thereto  of  the  officers  sign- 
ing the  same  are  genuine. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  936.*] 

3.  Municipal  Cobpobations  (|  936*)— Rail- 
BOAD  Aid  Bonds— REaisTBATioN. 

As  a  prerequisite  to  registering  such  bonds, 
the  Auditor  of  State  is  not  authorized  to  require 
a  showing  that  the  holder  of  the  bonds  has  ex- 
pended a  sum  of  money  equal  in  amount  to  the 
face  value  of  the  bonds  for  land  to  be  used  for 
right  of  way,  depot  grounds,  and  terminal  facili- 
ties in  the  (Uty  which  issued  the  bonds. 

[Efd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  936.*] 

Action  by  the  Garden  City,  Golf  &  North- 
ern Railroad  Company  against  James  M.  Na^ 
tion,  State  Auditor.  Peremptory  writ  ot 
mandamus  allowed. 

Albert  Hoskinson,  Edgar  Roberta^  and  A. 
M.  Harvey,  for  plaintiff.  F.  S.  Jackson, 
Atty.  Oen.,  and  Charles  D.  Bhukers,  for  de- 
fendant 

SMITH,  J.  This  Is  an  original  action  ta 
mandamus  to  require  the  State  Auditor  to 
record  in  his  office  certain  bonds  of  the  city 
of  Garden  City  in  aid  of  the  railroad  com- 
pany. The  bonds  purport  to  have  been  is- 
sued under  authority  of  chapter  280  of  the 
Laws  of  1907.  The  bonds,  apparently  issued 
in  due  form,  were  presented  for  registration 
to  the  State  Auditor,  who  refused  the  reg- 
istry for  the  following  reasons:  (1)  That 
chapter  286  of  the  Laws  of  1907  and  the 
acts  supplemental  ithereto  are  unconstitu- 
tional. (2)  That  there  Is  no  statute  making 
it  the  dul7  of  the  Auditor  to  register  such 
bonds.  (3)  That  plaintlfr  has  made  no  show- 
ing to  the  Auditor  that  it  has  expended  a 
sum  of  money  equal  to  the  face  value  of 
the  bonds  for  land,  which  is  to  be  used  for 
right  of  way,  depot  grounds,  and  terminal 
facilities  in  Garden  City.  It  is  contended  on 
the  one  side  that  each  of  these  objections 


•For  other  cases  see  lame  topic  and  secttoa  NUMBKR  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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is  good,  and  npon  the  other  tbat  none  Is 
good. 

1.  The  defendant  asks  to  reopen  the  ques- 
tion of  the  constitutionality  of  the  statute 
authorizing  cities  and  municipalities  to  Is- 
sue bonds  In  aid  of  railroads.  It  is  said 
that  such  cities  and  municipalities  are  hut 
subordinate  branches  of  the  state  gorem- 
ment,  and  the  state  cannot  authorize  such 
branches  to  do  what  the  state  Itself  cannot 
do,  viz.,  "to  be  a  party  In  carrying  on  any 
works  of  totemal  Improvements."  Const.  | 
8,  .art.  11.  The  whole  question,  it  is  prac- 
tically conceded,  was  threshed  out  in  the 
opinion  by  Hr.  Justice  Valentine  in  Leaven- 
worth Co.  V.  Miller,  T  Kan.  479,  12  Am.  Rep. 
425,  on  one  side  thereof,  and  in  the  dissent- 
ing opinion  of  Mr.  Justice  Brewer  In  State 
V.  Nemaha  Co.,  7  Kan.  642,  on  the  other  side. 
In  the  same  volume  Is  another  decision  (Mor- 
ris V.  Morris  Co.,  7  Kan.  576),  which  reaf- 
firms the  two  former  decisions  adversely  to 
the  very  impressive  argument  of  Justice 
Brewer. 

The  statute  under  which  these  decisions 
were  made  1?  chapter  12,  Laws  1865^  which 
provides  In  part:  "That  the  board  of  coun- 
ty commissioners  of  any  county,  to.  Into, 
through,  from,  or  near  which,  whether  In 
this  or  any  other  state  any  railroad  Is  or  may 
be  located,  may  subscribe  to  the  capital 
stocks  of  any  such  railroad  corporation,  In 
'Oie  name  and  for  the  benefit  of  such  county, 
not  exceeding  In  amount  the  sum  of  three 
hundred  thousand  doUars  In  any  one  cor- 
poration, and  may  Issue  the  bonds  of  such 
county.  In  such  amounts  as  they  may  deem 
best.  In  payment  for  said  stocks:  •  •  • 
But  no  such  bonds  shall  be  Issued  until  the 
question  shall  be  first  submitted  to  a  vote  of 
the  qualified  electors  of  the  county  at  some 
general  election,  or  at  some  special  election 
to  be  called  by  the  board  of  county  commis- 
sioners." 

Omitting  the  provisions  relating  to  the 
conditions  under  which,  aid  may  be  extended 
under  the  statute  in  question  In  this  case, 
section  7049,  Gen.  St  1909,  provides:  "When 
a  petition  In  writing,  signed  by  at  least  two- 
fifths  of  the  resident  taxpayers  of  any  incor- 
porated city  of  the  first  or  second  class,  shall 
be  presented  to  the  mayor  and  council  of 
such  city,  asking  that  a  vote  be  taken  and 
an  election  held  upon  the  question  of  aiding 
any  railroad  company,  whether  oi)erated  by 
steam,  electricity,  or  other  motive  power, 
constructing  or  proposing  to  construct  its 
line  of  railroad  In  or  through  said  city,  In 
securing  or  paying  for  land  for  right  of  way, 
depot  grounds,  and  terminal  facilities,  the 
mayor  and  council  of  such  dty  shall  cause 
an  election  to  be  held  to  determine  whether 
sudi  dty  shall  aid  such  railroad  company 
in  securing  and  paying  for  lands  for  the 
right  of  way,  depot  grounds,  and  terminal 
facilities:  Provided,  that  •  •  •  no  city 
of  the  second  class  shall  extend  aid  under 


this  act  to  any  railroad  company  to  a  greater 
amount  than  twenty  thousand  dollars:  Pro- 
vided, that  aid  shall  not  be  extended  to  any 
railroad  under  this  act  which  has  received 
aid  from  the  same  dty  under  any  former 
act" 

Section  7053  provides  In  part:  "If  a  ma- 
jority of  the  qualified  electors  voting  at  such 
election  shall  vote  for  extending  such  aid, 
the  mayor  and  council,  for  and  In  behalf  of 
such  dty,  shall  cause  the  bonds  of  such  dty, 
to  the  amount  specified  In  such  petition,  to 
be  Issued  and  delivered  to  such  railroad 
company.  •  •  •  Provided,  that  no  such 
bonds  shall  be  issued  until  the  railroad  to 
which  it  is  proposed  to  extend  aid  for  the 
purposes  hereinbefore  Indicated  shall  be  com- 
pleted and  in  operation  through  the  dty  vot- 
ing in  favor  of  such  and  the  Issuance  of 
sudi  bonds,  or  to,  from  or  between  such 
points  in  such'  dty  as  may  be  specified  in 
the  proposition  set  forth  in  the  petition  re- 
quired by  this  act" 

It  is  virtually  conceded  in  the  argument 
that,  if  the  Legislature  of  the  state  may 
authorize  a  county  to  aid  in  the  construction 
of  a  raUroad,  the  Legislature  may  also  au- 
thorize a  city  to  extend  such  aid.  Neither 
Is  It  contended  that  the  statute  authorizing 
a  county  to  subscribe  for  bonds  of  a  railroad 
company  to  aid  It  differs  in  principle  from 
the  statute  authorizing  dties  to  donate  aid 
to  the  railroad  company,  probably  because  In 
effect  the  former  resulted  in  a  donation  as 
effectually  as  does  the  latter  provision.  The 
question  involved  is  in  this  case  the  same 
as  the  question  Involved  In  those  cases.  In 
the  dissenting  opinion  of  Mr.  Justice  Brewer 
In  State  v.  Nemaha  Co.,  supra,  he  says: 
"While  I  concede  that  the  great  weight  of  au- 
thorities, looking  at  it  simply  in  the  light  of 
majorities,  Is  with  my  Brethren,  yet  there 
has  ever  been  a  vigorous  and  earnest  dissent- 
ing. The  question  will  not  remain  settled. 
Like  Banquo's  ghost  "it  will  not  down.' 
While  the  earlier  cases  do  not  discuss  the 
question  in  the  light  of  the  principles  upon 
which  such  legislative  action  must  be  based, 
there  has  been,  ever  since,  great  sheltering 
behind  the  accumulating  authorities.  'What- 
ever Is,  is  right'  Is  practically  the  idea  upon 
which  the  late  decisions  rest  Because  so 
many  Legislatures,  so  many  executives,  and 
so  many  courts  have  recogrnized  this  species 
of  legislation,  it  must  be  valid.  If  that  be 
the  rule  universally  adopted,  accumulating 
wrong  will  never '  be  disturbed  In  Its  Ille- 
gally acquired  iMwer.  But  it  is  said  that  this 
question  has  already  been  settled  In  this 
court  and  the  maxim  stare  decisis  is  invok- 
ed In  Its  behalf.  I  recogrnize  the  binding  ob- 
ligation of  that  maxim,  and,  if  the  question 
had  once  been  fully  considered  and  deter- 
mined in  this  court  I  should  have  no  desire 
to  re-examine  it"  Nothing  new  has  been 
added  to  the  argument  made  by  Judge  Brew- 
er in  that  decision,  if,  indeed,  anything  new 
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can  be  added  thereto,  and,  after  fully  consid- 
ering that  learned  protest,  this  court  decided 
that  the  statute  was  not  In  violation  of  sec- 
tion 8,  art.  11,  of  the  Constitution  of  the 
state.  The  bar,  the  courts,  and  the  people  of 
the  state  with  practical  unanimity  have  ac- 
cepted the  construction  of  the  constitutional 
proTlsion  thus  made  nearly  40  years  ago. 
Bivea  in  such  cases  as  C,  K.  &  N.  Ry.  Co.  t. 
City  of  Manhattan,  46  Kan.  419,  25  Pac.  879, 
where  a  reversed  construction  would  have 
been  a  complete  defense,  the  question  is  not 
even  suggested. 

The  defendant  cites  State  v.  Kelly,  71  Kan. 
811,  81  Pac.  450,  70  I*  R.  A.  450,  and  City  of 
Geneseo  v.  Gas  Co.,  55  Kan.  358,  40  Pac.  655, 
as  authority  for  his  contention  that  the  stat- 
ute is  unconstitutional.  There  Is  so  little 
analogy,  however,  in  principle  between  these 
cases  and  the  case  at  bar  that  It  seems  hard- 
ly necessary  to  distinguish  them.  In  the 
case  of  State  v.  Kelly  the  statute  clearly  au- 
thorized the  state  "to  be  a  party  in  carrying 
on  a  work  of  Internal  Improvement"  In 
City  of  Geneseo  v.  Gas  Co.  the  sbitute  in- 
volved was  entitled  "an  act  authorizing  coun- 
ties and  unincorporated  cities  of  the  second 
and  third  class  to  encourage  the  development 
of  the  coal,  natural  gas  and  other  resources 
of  their  localities  by  subscribing  to  the  stock 
of  companies  organized  for  such  purposes." 
In  the  opinion  Mr.  Justice  Allen,  after  rec- 
ognizing the  validity  of  statutes  authorizing 
cities  to  provide  for  lighting  the  streets  and 
other  public  purposes,  says:  "This  corpora- 
tion, however,  seems  to  be  formed  for  the 
purpose  of  carrying  on  the  business  of  min- 
ing gas,  coal,  oil,  salt,  and  other  minerals. 
It  is  not  formed  merely  to  supply  a  public 
need  of  the  city,  but  contemplates  carrying 
on  a  private  business  for  profit  The  main 
purpose  of  the  corporation  would  seem  to  be 
to  produce  minerals  for  sale  on  the  market 
at  a  profit.  Cities  are  organized  for  public 
purposes,  not  to  enter  into  private  business 
ventures."  Paraphrasing  the  language  of 
Justice  Brewer,  we  recognize  the  binding  ob- 
ligation of  the  maxim  stare  decisis,  and, 
since  the  question  here  involved  has  once 
been  fully  considered  and  determined  in  this 
court,  we  have  no  desire  to  re-examine  it, 
but  in  accord  with  the  former  decisions  of 
this  court  hold  that  section  7049  of  the  Gen- 
eral Statutes  of  1909  is  not  repugnant  to 
section  8,  art  11,  Const    In  bis  brief  the  At- 


torney General  indicates  that  millions  of  dol- 
lars have  been  paid  or  assumed  in  this 'state 
by  reason  of  the  decisions  in  7  Kan.  If  so, 
presumably  a  large  per  cent  of  the  bonds  vot- 
ed are  still  outstanding  and  unpaid.  They 
were  Issued  and  negotiated  In  reliance  upon 
the  rule  of  property  promulgated  in  these  de- 
cisions, and  this  fact,  if  it  be  a  fact,  is  a  per- 
tinent reason  for  maintaining  the  validity  of 
the  statute  rather  than  the  reverse. 

2.  As  said  by  the  defendant,  the  provi- 
sions of  the  statute  relating  to  the  recording 
of  bonds  by  the  Auditor  of  State  are  some- 
what vague  and  indefinite,  but  we  think  may 
be  fairly  held  to  include  bonds  of  the  class 
in  question,  especially  in  view  of  the  evident 
wisdom  of  the  policy  in  vogue  for  many 
years,  to  have  such  record  in  the  Auditor's 
office  of  all  bonds  issued  and  when  paid  by 
the  municipalities  of  the  state. 

3.  The  Auditor  declined  to  register  the 
bonds  because  the  plaintifi'  tendered  bim  no 
proof  that  it  'had  expended  an  amount  of 
money  equal  to  the  face  value  of  the  bonds 
in  securing  and  paying  for  lands  for  right 
of  way,  depot  grounds,  and  terminal  facil- 
ities. It  is  urged  that  it  is  the  plain  mean- 
ing of  the  language  employed  in  the  statute 
that  bonds  are  to  be  issued  only  to  aid  In 
securing  and  paying  for  land  to  be  used  for 
the  three  specified  purposes,  to  wit  "right 
of  way,"  "depot  grounds,"  and  "terminaf  fa- 
cilities." If  this  should  be  conceded,  it  does 
not  follow  that,  as  demanded,  the  purposes 
of  the  aid  should  all  have  been  accomplished 
before  the  aid  is  extended.  It  is  time  to 
aid  a  drowning  man  when  be  is  struggling  in 
the  water,  not  after  be  has  gotten  out  on  the 
bank.  The  only  investigation  the  Auditor  is 
required  or  authorized  to  make  Ijefore  regis* 
tering  or  refusing  to  register  the  bonds  when 
presented  for  that  purpose  is  whether  the 
bonds  were  issued  according  to  the  provisions 
of  section  7019  of  the  General  Statutes  of 
1900  (chapter  286,  Laws  1907),  and  whether 
the  sltrnatures  thereto  of  the  officers  signing 
the  same  are  genuine  (Gen.  St  1909,  f  681, 
chapter  68,  Laws  1872).  That  the  railroad 
company  has  secured  or  paid  "for  lands  for 
right  of.  way,  depot  grounds,  and  terminal 
facilities"  is  not  made  a  prerequisite  to  the 
voting,  issuance,  or  registration  of  bonds  by 
the  terms  of  the  act 

The  j>eremptary  writ  ia  allowed.  AU  the 
Justices  concurring. 
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(S2  Kan.  275) 

SHERTZER  et  al.  r.  MTERS. 
(Supreme  Court  of  Kansas.    April  9,  1910.) 

(Byllabut  hy  the  Court.) 

1.  Mines  and  Minerals  (|  79*)— Oh.  Lbasb— 

CONSTBUCnON. 

Where  an  oil  and  ipui  lease  provides  <1) 
that  the  lessee  may  terminate  the  lease  at  any 
time  "by  notice  in  writing  or  by  surrenderiDg 
the  same  and  discharging  it  of  record"  and  (2) 
that  the  lessee  shall  pav  a  stipulated  rental 
each  year  until  the  royalties  derived  from  the 
sale  of  oil  and  gas  shall  equal  or  exceed  the 
rental  stipulated,  the  lessor  will  be  entitled  to 
receive  the  amount  of  reut  agreed  upon  as  long 
as  the  lease  remains  in  force,  and  the  royalties 
received  do  not  equal  that  amount 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  |  79.*] 

2.  Mines  and  Minerals  (i  79*)— On.  LiEAbe— 
Recovebt  of  Rent. 

In  such  a  case  the  lessee  completed  eight 
producing  wells,  and  then  sold  all  the  pipes,  ma- 
chinery, and  appliances  by  which  the  plant  was 
operated,  and  the  purchaser  proceeded  to  remove 
such'  appliances  from  the  premises.  The  lessor 
commenced  an  action  to  enjoin  such  removal 
and  to  cancel  the  lease,  but  was  defeated  in  the 
action.  The  action  was  pending  over  a  year, 
during  which  time  the  removal  was  restrained 
by  a  temporary  order  of  injunction  granted  at 
the  commencement  of  the  action.  After  this  liti- 
gation ended,  the  lessor  brought  an  action  for 
rent  accruing  during  the  pendency  of  the  in- 
junction proceedings  and  recovered.  Held,  that 
the  mere  fact  that  the  lessor  did  not  succeed  in 
his  action  for  a  perpetual  injunction,  and  to 
cancel  the  lease,  is  not  sufficient  to  defeat  bis  ac- 
tion for  rent 

TEd.  Note.— For  other  cases,  see  Mines  an'd 
Minerals,  Dec.  Dig.  {  79.*] 

Appeal  from  District  Court,  Neosho  Coun- 
ty; Oscar  Feast,  Judge. 

Action  by  John  Shertzer  and  others  against 
E,  8.  Myers.  Judgment  for  defendant.  Plain- 
tiffs appeaL    Affirmed. 

John  J.  Jones  and  James  W.  Reld,  for  ap- 
Iiellanta.    Farrelly  &  EiTans,  for  appellee. 


GRAVES,  J.  This  action  was  commenced 
Marcli  11,  1907,  in  the  district  court  of  Neo- 
sho county  by  E.  S.  Myers,  to  recover  rent 
claimed  to  t>e  due  under  an  oil  and  gas  lease. 
The  lease  was  executed  June  20,  1903,  and  by 
Its  provisions  was  to  continue  for  the  term 
of  10  years  unless  sooner  terminated  by  the 
parties  under  the  stipulations  provided  in  the 
lease  for  that  purpose.  One  of  the  provisions 
of  said  lease  concerning  its  termination  reads: 
"Second  party  shall  have  the  right  at  any 
time  to  terminate  this  lease  by  notice  in  writ- 
ing or  by  surrendering  the  same  and  dis- 
charging the  same  of  record,  and  shall  there- 
after be  released  from  all  obligations  and  lia- 
bilities under  the  same.  In  case  said  party 
of  the  second  part  shall  fall  to  make  the 
payment  or  perform  the  covenants  hereinbe- 
fore set  out  then  this  contract,  oil  and  gas 
lease  shall  be  noil  and  Toid."  The  lease  was 
transferred  successively  by  assignment  until 


the  appellants  became  the  owners  and  hold- 
ers thereof.  The  lessees  and  their  successors 
drilled,  cased,  and  completed  eight  oil  wells 
upon  the  leased  premises,  all  of  which  pro- 
duced oil.  The  appellants  while  In  posses- 
sion of  the  leased  premises  which  were  locat- 
ed In  Wilson  county  sold  the  machinery, 
pipes,  pipe  lines,  tanks,  casing,  and  other  ap- 
pliances of  the  plant  to  one  J.  F.  McCandlass, 
who  began  to  remove  them  and  Intended  to 
take  all  the  appliances  away  from  tbe  prem- 
ises. On  May  11, 1906,  the  lessor  commenced 
an  action  in  tbe  district  court  of  Wilson 
county  perpetually  to  enjoin  such  removal 
and  to  cancel  tbe  lease.  The  petition  for  the 
perpetnai  injunction  contained  among  other 
all^ations  the  following:  "That  said  defend- 
ant the  New  Holland  Oil  &  Oas  Company, 
under  said  lease,  drilled,  completed,  cased, 
and  equipped  eight  oil  wells  on  plalntifrs 
said  land  described  in  this  petition,  whlcb 
said  wells  are  producing  oil  wells,  and,  under 
reasonably  fair  conditions  and  ander  reason- 
ably fair  management,  oil  may  be  prodnced 
from  said  wells  at  a  profit  •  •  •  That 
on  or  about  October  1, 1905,  the  defendant  tb* 
New  Holland  OH  &  Oas  Company  and  all  of 
said  defendants  abandoned  said  lease  and 
property,  and  have  ever  since  said  time  aban- 
doned the  same.  Pursnant  to  said  abandon- 
ment the  other  said  defendants  sold  to  the 
defendant  J.  F.  McCandlass  the  pow<»r  bouse, 
pipe,  pipe  lines,  casing,  and  other  property 
and  fixtures  on  said  lease,  and  said  McCand- 
lass has  been  engaged  in  removing  said  pow- 
er plant  and  surface  pipe  lines  and  pipes 
from  said  lease  for  several  days,  and  threat- 
ens and  intends  to  pull  the  casing  from  said 
wells,  which  act.  If  done,  will  ruin  and  de- 
stroy said  wells  and  will  render  them  valae- 
less,  to  the  great  and  Irreparable  injury  and 
damage  to  this  plaintiff,  and  to  the  said  land, 
for  which  said  damages  the  plaintiff  has  no 
adequate  remedy  at  law.  •  •  •  That  said 
defendant  J.  F.  McCandlass  Is  threatmlng  to 
remove  the  casing  from  said  wells  at  once^ 
and  will  do  so  unless  restrained  and  in- 
joined  by  order  of  this  court  from  so  doing." 
To  this  petition  the  defendants  filed  an  an- 
Bwer,  which  consisted  of  a  general  denfaL 
The  court  granted  a  temporary  injunction, 
but  on  final  trial  refused  to  make  the  order 
perpetuaL  The  lease  contained  a  provisl<»i 
which  reads:  "Said  second  party  shall  have 
the  right  to  erect,  lay,  maintain,  and  remove 
all  pipe,  pipe  lines,  machinery,  and  structures 
necessary  for  the  production,  transportation, 
and  preservation  of  oil  and  gas  produced  on 
said  premises,  provided  that  said  first  par- 
ties shall  have  the  right  to  purchase  any  of 
said  pipes,  when  said  second  party  desires  to 
remove  the  same,  at  the  cost  of  new  pipe  at 
such  time,  and  In  that  event  said  pipe  shall  not 
be  removed."  Under  this  clause  of  the  leasee 
the  court  ascertained  the  value  of  new  casing, 
and  granted  a  perpetual  Injunction  against 
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its  removal,  provided  the  lessor  would  pay 
the  ascertained  value  therefor.  Further  than 
this  the  relief  prayed  for  by  the  plaintiH  was 
denied,  and  Judgment  for  costs  was  entered 
against  him. 

The  Judgment  in  the  action  for  Injunction 
was  entered  February  8, 1907,  and  the  action 
for  Ttmt  In  Neosho  count?  was  commenced  the 
nth  of  the  following  March.  There  is  a  pro- 
vision In  the  lease  which  reads:  "Said  party 
of  the  second  part  agrees  to  pay  said  parties 
of  the  first  part  a  rental  of  two  dollars  per 
acre  each  six  months  from  this  date  by  de- 
positing the  same  to  the  credit  of  the  said  B. 
S.  Myers  at  the  National  Bank  of  Chanute, 
Kansas,  on  or  before  the  20th  day  of  June 
and  December,  1903,  and  on  or  before  the 
20th  day  of  June  and  December  of  each  year 
tfaereaftw  until  the  royalties  derived  from 
the  sale  of  oil  or  gas  from  said  premises  shall 
equal  or  exceed  said  rentals."  There  is  no 
controversy  about  the  amount  of  rent  claim- 
ed. The  contention  of  the  appellants  is  that 
no  rent  whatever  should  be  allowed.  The 
reason  for  this  contention  is  that  at  the  time 
the  action  in  Wilson  county  was  commenced 
no  rent  was  due;  that  during  the  pendency  of 
that  litigation  appellant  was  compelled  as  a 
matter  of  self-preservation  to  contest  It  or  be 
defeated  in  the  action.  This  may  be  true, 
but,  if  it  is,  it  will  hardly  Justify  the  conclu- 
sion contended  for  by  the  appellant  The  les- 
see had  the  right  to  terminate  the  lease  at 
any  time  which  would  have  ended  the  duties 
and  liabilities  of  each  party  thereunder.  By 
the  terms  of  the  lease  the  lessor  had  a  right 
to  expect  the  stipulated  fent  as  long  as  the 
lease  was  In  force.  The  lessee  failing  to  ter- 
minate the  lease  as  he  might  have  done,  the 
appellee  attempted  to  accomplish  this  end  by 
the  action  in  Wilson  county  which  attempt 
was  defeated  by  the  resistance  of  the  appel- 
lant When  the  lessor  saw  that  the  plant  of 
eight  producing  oil  wells  was  about  to  be  ren- 
dered worthless  by  the  removal  of  the  ma- 
chinery, piping,  casing,  and  other  appliances 
by  which  It  was  operated,  he  very  naturally 
took  legal  steps  to  protect  his  rights  under 
the  lease,  which  be  had  an  undoubted  right 
to  do.  In  exercising  this  right,  however,  he 
sought  a  remedy  which  the  court  after  pro- 
tracted litigation  refused.  A  man  is  not 
bound  at  his  peril  to  succeed  in  every  legal 
action  he  commences.  If  be  acts  in  good  faith 
and  makes  a  mistake  as  to  his  legal  rights,  he 
satisfies  the  full  legal  penalty  therefor  when 


he  pays  the  costs  adjudged  against  him.    The 

good  faith  of  the  lessor  is  not  disputed. 

The  real  Justification  for  the  resistance  of 
the  appellant  to  the  Wilson  county  action  and 
the  refusal  to  pay  rent  during  the  time  such 
litigation  was  pending  is  stated  In  the  brief 
as  follows:  "It  is  contended  by  the  defend- 
ant in  error  that  because  plaintiffs  in  error 
insisted  that  the  lease  had  not  been  abandon- 
ed, and  did  not  surrender  the  same  of  record 
prior  to  the  decision  of  that  case,  that  they 
are  estopped  from  saying  that  they  should 
not  pay  the  rental.  For  the  plaintiffs  in  er- 
ror to  have  surrendered  the  lease  of  record  at 
any  time  to  the  trial  of  said  cause  in  Wilson 
county  would  have  put  them  in  the  position 
of  attempting  to  defend  in  court  in  that  case 
the  title  to  property  which  they  had  relinquish- 
ed. For  them  to  have  admitted  its  abandmi- 
ment  in  October,  1905,  without  removing  the 
material,  would  have  carried  with  it  the  ma- 
terial itself,  and  they  would  have  been  liable 
in  damages  to  the  purchaser  of  the  same,  and 
would  have  lost  the  said  material  and  its 
value.  The  only  thing,  then,  plaintiffs  In  er- 
ror could  have  done,  tn  view  of  the  allega- 
tions of  defendant  in  error's  petition  in  that 
case,  was  to  contest  the  suit  for  abandon- 
ment in  October,  190S,  and  go  to  the  expense 
of  seeking  to  have  the  restraining  order, 
which  was  wrongfully  issued,  set  aside."  This 
statement  of  the  disastrous  consequenoea 
which  would  have  resulted  to  appellants  we 
think  somewhat  overdrawn.  The  action  in 
Wilson  county  was  of  an  equitable  nature, 
being  for  injunction  and  to  cancel  a  written 
contract  The  court  had  complete  Jurisdic- 
tion of  the  parties  and  of  the  subject-matter. 
If  the  appellants  had  instead  of  a  general  de- 
nial filed  an  answer  stating  fully  all  the 
facts  involved  In  the  controversy,  they  could 
have  safely  relied  upon  the  court  as  chan- 
cellor to  have  adjusted  the  differences  to- 
volved  so  as  to  have  done  exact  and  even- 
handed  Justice  to  all  parties  concerned.  Un- 
der the  circumstances,  we  cannot  say  that 
the  conduct  of  the  lessor  was  so  far  wrongful 
that  he  ought  to  be  deprived  of  the  rent  due 
under  the  lease.  Doubtless  either  party  might 
have  prevented  this  long  and  expensive  litiga- 
tion by  a  little  business  diplomacy  at  the 
commencement  of  their  difficulties,  but  they 
chose  to  abide  by  the  results  of  a  lawsuit 

We  see  no  error  in  the  Judgment  of  the  dis- 
trict court,  and  it  is  affirmed,  All  the  Job- 
tices  concurring. 
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(82  Kan.  245) 

CNBIL  et  «L  T.  EPTING  et  at 
(Supreme  Court  of  Eansaa.    April  9,  1910.) 

(SyTtaitM  Iv  tlte  Court.) 

Trusts  (8  348*)— Enforcement  Against  Es- 
tate OF  Tbxjstbb— Natubk  of  Action— Ac- 
tion BT  BBNEFICIABT. 

Where,  by  the  terms  of  the  cootract  which 
created  the  trust,  a  cestui  que  trust  is  forced 
to  rely  upon  his  trustee's  personal  liahility,  he 
occupies  a  position  toward  the  estate  of  the  trus- 
tee which  18  identical  with  that  of  a  contract 
creditor,  and  in  such  case  he  may  maintain  an 
action  at  law  against  the  trustee,  or  the  admin- 
istrator of  the  trustee's  estate,  to  recover  a  debt 
matured  by  the  terms  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  {  613 ;   Dec.  Dig.  |  S4&*] 

Appeal  from  District  Court,  Coffey  Coun- 
ty;  F.  A.  Meckel,  Judge. 

Action  by  Maggie  O'Neil  and  others  against 
Fred  £>,  Eptlng,  administrator,  and  others. 
Judgment  for  defendants.  Plaintiffs  appeal. 
Beversed  and  remanded. 

B.  N.  Connal,  J.  M.  Pleasant,  and  Joe  Bala- 
ton, for  appellants.  Ganse  &  Hannen,  for  ap- 
pellees. 

SMITH,  J.  Tlie  appellants  filed  in  the  pro- 
bate court  of  Coffey  county  a  claim  against 
the  estate  of  David  O.  Owens,  deceased,  as 
follows : 

Burlington,  Kansas,  January  11,  1908. 

In  the  Probate  Court  of  Coffey  County,  Kansas. 

Estate  of  David  O.  Owens,  to  Maggie  O'Neil 
and  Hugh  Hughes,  I>r. 

1906,  March  1. 

To  money  and  property  turned  over 
to  said  Owens  by  Hannah  Owens 
(formerly  Hannah  Hughes,  and  the 
mother  of  Maggie  O'Neil  and  llvfh 
Hughes),  in  about  186&  in  consid- 
eration of  which  the  said  David  O. 
Owens  then  orally  agreed  to  hold 
the  same  in  trust  for  the  nse  there- 
of,  and  at  his  death  to  pay  the 
ptindpal  to  the  said  Maggie  O'Neil, 
formerly  Maggie  Hughes,  and  Hugh 
Htighes,  and  which  money  and 
property  was  of  the  value  and  val- 
ued  by  the  said  Hannah  and  David 
O.  Owens  at  the  sum  of |  900  00 

To  Interest  on  same  from  David  O. 
Owens' death  to  date 107  00 


Total   » 11,067  00 

The  claim  was  properly  Terifled,  and  was 
set  for  hearing,  at  which  all  parties  appear- 
ed. The  execntor  demurred  to  the  evidence 
introduced  in  support  of  the  claim,  which  the 
court  overruled ;  hut,  upon  the  declination  of 
the  executor  to  offer  any  evidence  on  his  part, 
the  court  disallowed  the  claim.  Appellants 
thereupon  appealed  to  the  district  court  Up- 
on the  trial  in  the  latter  court  the  appellants 
Introduced  evidence  which  showed,  prima 
fade,  that  abouft  the  year  1868  their  mother, 
then  the  wife  of  David  O.  Owens,  delivered 
to  said  Owens  money  and  securities  of  the 


agreed  value  of  $900,  upon  an  oral  agreement 
that  be  should  hold  and  have  the  use-  there- 
of during  his  lifetime,  and  at  his  death  should 
pay  said  sum  to  the  appellants,  her  children 
by  a  former  marriage ;  that  Owens  accepted 
the  money  and  securities,  and  agreed  to  re- 
pay the  $900  to  appellants  at  his  death ;  that 
Owens  at  the  time  of  his  death  February  27, 
1905,  was  a  resident  of  Coffey  county;  that 
on  March  27, 1905,  Elpting  was  appointed  and 
qualified  as  executor  of  the  estate,  and  gave 
due  notice  of  his  appointment  as  such  April 
6,  1905 ;  that  on  January  11, 1908,  the  claim 
was  exhibited  to  the  executor,  and  was  filed 
in  the  probate  court  January  23,  1906;  and 
that  no  part  of  said  sum  of  money  had  been 
paid  to  appellants,  or  to  either  of  them,  by 
Owens,  or  by  his  execntor.  Thereupon  the 
executor  renewed  his  motion  to  dismiss  the 
case.  The  motion  was  sustained,  for  the  fol- 
lowing reason,  as  expressed  by  the  court: 
"I  regard  it  as  a  trust  fund,  that  can't 
be  established  against  an  estate  in  that 
way.    •    •    •" 

In  this  the  court  erred.  The  evidence  pro- 
duced entitled  the  appellants,  prima  fade,  to 
Judgment.  It  should  be  observed  that  the 
relief  sought  was  not  to  have  property,  which 
ostensibly  belonged  to  the  estate  of  Owena, 
decreed  to  belong  to  the  benefidarles  of  the 
trust  and  to  he  no  part  of  the  estate;  ne- 
ther was  It  sought  to  establish  that  funds 
had  come  into  Owens'  hands  as  a  trust,  and 
had  been  so  used  by  him  that  they  could  not 
be  traced;  nor  was  it  sought  to  carve  the 
amount  out  of  the  estate  for  the  beneficiaries 
in  preference  to  all  creditors  or  legatees.  The 
dalm  is  that  by  the  terms  of  the  contract 
the  trustee  was  to  have  the  use  of  the  funds 
during  his  lifetime,  and  at  his  death  he  was 
to  pay,  and  pledged  his  personal  responsihil- 
ity  to  pay,  the  sum  of  $900  to  the  benefld- 
arlea  Ndther  law  nor  equity  ImpUes  any 
new  contract  for  the  parties,  rnie  appellants 
accepted  the  arrangement,  as  they  were  com- 
pelled to;  otherwise,  they  had  no  dalm  In 
law  or  equity.  Accepting  the  contract  made 
for  their  benefit  by  their  mother,  they  hecame 
at  Owens'  death  his  creditors,  and  he  became 
their  debtor.  In  section  690,  voL  2,  of  Beactt 
on  Trusts  and  Trustees,  it  is  said:  "Cestui 
que  trust,  when  forced  to  rely  upon  his  trus- 
tee's personal  liability,  occupies  a  position 
toward  the  estate  of  the  trustee  which  Is  no 
better  than,  but  is  identical  with,  that  of  a 
simple  contract  creditor."  This  excerpt  la 
quoted  with  approval  in  Holderman  v.  Hood. 
70  Kan.  267,  286,  78  Pac.  83a  See,  also,  Byan 
V.  Phillips,  3  Kan.  App.  704,  44  Pac.  909,  and 
cases  there  dted;  Metcalfe  v.  TTnlon  Trust 
Co.,  181  N.  T.  89,  78  N.  B.  498 ;  Harrlgan  t. 
Gilchrist,  121  Wis.  127,  99  N.  W.  909 ;  28  Am. 
&  Eng.  Encyc.  of  Law,  906.  It  follows  that 
the  probate  court  and  the  district  court,  each 
in  succession,  bad  jurisdiction  to  adjndlcat* 
the  claim. 
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The  Jadgment  to  reversed,  and  the  case  is 
remanded  for  further  proceedings  In  accord- 
ance herewith.    All  the  Justices  concurring. 

(82  Kan.  315) 

FUQUA  ▼.   ST.  LOUIS  &  S.  F.  K.  CO. 
(Supreme  Court  of  Kansas.    April  9,  1910.) 

(Byllabtu  by  the  Court.) 

1.  Damages  (§  145*)  —  Pebsonai,  Injubies  — 
Pleading— FUTUBK  Disabiutt. 

In  an  action  to  recover  damages  for  injut? 
to  his  person,  the  plaintiff,  after  sufficiently  al- 
leging the  negligence  of  the  defendant  as  the 
cause  of  the  accident,  alleged  in  his  petition 
that  he  fell  and  struck  his  right  side  against 
the  edge  of  the  platform  of  a  coach,  broke  two 
ribs,  and  bruised  the  flesh,  and  lacerated  and 
strained  the  muscles  of  his  right  side;  and  as 
a  result  of  said  injuries  has  suffered  intense 
pain  and  mental  anguish,  and  still  suffers  pain 
and  mental  anguish ;  and  as  a  result  of  such 
injuries  he  received  a  severe  shock  to  his  ner- 
vous system  and  ever  since  has  been  able  to 
sleep  'but  little ;  and  ever  since  has  been  unable 
to  perform  his  usual  avocation  of  a  traveling 
salesman  and  has  been  unable  to  walk  or  move 
about  without  pain  and  suffering.  Held,  that 
such  allegations  are  sufficient  to  present  to  the 
jury  the  question  of  future  disability. 

[Eld.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {  410;    Dec.  Dig.  t  145.*] 

2.  Carbierb  (i  318*)  —  Injubies  to  Passen- 
gers— Actions — Evidence. 

The  evidence  in  this  case  is  sufficient  to 
sustain  the  verdict  and  the  judgment 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1307;   Dec.  Dig.  i  318.*] 

Appeal  from  District  Court,  Bourbon 
County;  John  C.  Cannon,  Judge. 

Action  by  Edgar  Fuqua  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.'   Affirmed. 

W.  F.  Evans  and  R.  R.  Vermilion,  for  ap- 
pellant    Keene  &  Gates,  for  appellee. 

SMITH,  J.  The  appellee  began  this  ac- 
tion by  filing  a  petition,  in  which  he  alleged, 
In  substance,  that  be  went  as  a  passenger 
aboard  appellant's  passenger  train  in  the 
nighttime,  and  in  going  from  one  coach 
thereof  to  another  to  find  a  seat  he  fell  be- 
tween the  two  coaches  and  was  injured  by 
receiving  two  broken  ribs  and  other  injuries. 
The  petition  sufficiently  alleged  that  the  ac- 
cident occurred  through  the  negligence  of 
the  company  and  its  employes  In  having  the 
coaches  separated  by  a  space  of  about  three 
feet  and  by  falling  to  light  the  platforms. 
The  petition  alleged  damages  In  the  sum  of 
$2,000  by  reason  of  expenses  incurred  for 
doctors'  bills  and  medicine  and  for  loss  of 
time  and  injuries.  The  company  filed  a  mo- 
tion to  require  the  plaintiff  "to  state  how 
mncb  damages  the  plaintiff  claims  by  rea- 
son of  doctors'  bills  and  medicine,  and  to 
whom  the  doctor  bill  was  incurred,  and  to 
state  what  amount  of  time  the  plaintiff 
claims  to  have  lost  by  reason  of  said  in- 


juries and  the  value  thereof,  and  to  state 
bow  much  damage  the  plaintiff  claims  for 
injury  to  bis  person  and  for  pain  and  men- 
tal anguish."  The  motion  was  snstalned. 
and  on  the  order  of  the  court  the  appellee 
filed  the  following  amendment  to  his  peti- 
tion: "Comes  now  the  said  plaintiff,  and 
as  an  amendment  to  his  petition  heretofore 
filed  in  said  action,  and  in  addition  thereto, 
alleges  that  the  amount  of  damages  said 
plaintiff  claims  by  reason  of  doctors'  bills 
and  medicine  is  $100.  Plaintiff  further  al- 
leges that  the  doctors'  bills  were  Incurred 
to  Dr.  O,  D.  Baird,  Dr.  W.  S.  Bfflller,  Dr.  E. 
B.  Payne,  and  Dr.  R.  Alkman.  Plaintiff  fur- 
ther states  that  the  amount  of  time  the 
plaintiff  claims  to  have  been  lost  by  reason 
thereof  was  about  six  weeks,  and  the  value 
thereof  was  about  $19  per  week.  Plaintiff 
further  alleges  that  plaintiff  claims  damages 
for  injury  to  bis  person  in  the  sum  of  $1,- 
200,  and  for  pain  and  mental  anguish  in  the 
sum  of  $500.  Wherefore  plaintiff  prays 
Judgment  as  originally  asked  in  Ids  peti- 
tion." The  company  In  its  answer  allied 
that  if  the  plaintiff  was  injured,  as  alleged, 
the  injury  occurred  through  no  fault  or  neg- 
lect of  the  defendant  but  solely  by  the  care- 
lessness and  negligence  of  the  plaintiff.  The 
reply  was  a  general  denial.  On  the  trial 
the  Jury  returned  a  general  verdict  In  favor 
of  the  plaintiff  for  $652.50  and  answered 
special  Questions  of  fact  among  which  are 
the  following :  "(1)  If  you  find  a  verdict  in 
favor  of  the  plaintiff,  how  much  do  you  al- 
low him  for  loss  of  time?  Answer:  $50. 
(2)  How  much  do  you  Include  in  your  ver- 
dict for  injury  to  the  person  of  the  plaintiff? 
Answer:  $500.  •  •  •  (6)  How  much  do 
you  allow  the  plaintiff  for  pain  and  mental 
anguish?  Answer:  $75.  (7)  How  much  do 
you  allow  the  plaintiff  for  doctors'  bills 
and  medicine?    Answer:    $27.60." 

The  principal  contention  of  the  appellant 
is  that  "injury  to  the  person  of  the  plalntlfT' 
is  not  a  proper  element  of  damages  unless 
the  injury  is  alleged  and  proven  to  be  per- 
manent If  not  the  company  to  not  in  very 
good  position  to  complain.  It  asked  and  re- 
ceived from  the  court  an  order  requiring  the 
plaintiff  to  amend  his  petition  to  state  what 
damages  he  claimed  on  this  identical  ground. 
It  also  on  the  trial  asked  and  received  an 
instruction  to  the  Jury  ttiat  "tlito  suit  was 
commenced  on  the  Ist  day  of  April,  1908, 
and  under  the  allegations  of  the  petition, 
and  amendment  thereto,  filed,  you  cannot  al- 
low the  plaintiff  any  sum  for  pain  and  suf- 
fering experienced  by  him  after  the  Ist  day 
of  April,  1908."  It  does  not  appear  that 
the  aK>ellee  has  served  upon  the  appellant 
any  notice  stating  in  what  respect  he  asks  a 
consideration  and  review  of  any  part  of  the 
Judgment  or  of  any  order  of  the  trial  court 
Code  1909,  f  678  (Qen.  St  1909,  f  6173). 
Hence  this  instruction  to  not  before  us  tot 
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review  and  must  be  acc^ted  as  the  law  in 
this  case.  We  remarlc,  however,  that  It  does 
not  seem  to  be  in  accord  with  the  law  as 
declared  by  this  court  Townsend  v.  City  of 
Paola,  41  Kan.  591,  21  Pac.  596;  Bdgerton 
V.  O'Nell,  4  Kan.  App.  88,  46  Pac.  208.  See, 
also,  Bichmond  &  Danville  R.  Oo.  v.  Alison, 
86  Ga.  146,  12  S.  E.  852,  11  L.  R.  A.  45,  and 
note. 

The  company  contends  that  neither  the 
petition  nor  the  evidence  Justifies  the  second 
finding  of  fact  The  plaintiff  in  his  petition 
alleges  that  *****  he  fell  and  struck 
his  right  Bide  against  the  edge  of  the  said 
platform  of  the  south  coach,  breaking  two 
ribs  of  plaintiff  on  the  right  side  of  said 
plaintiff's  body,  and,  so  far  as  plaintiff  is 
able  to  ascertain,  it  was  what  is  known  as 
the  eighth  and  tenth  ribs  on  plaintiff's  right 
Bide."  Further  that  *«  *  *  *  he  bruised 
the  flesh  and  lacerated  and  strained  the 
muscles  of  his  right  side.  Plaintiff  further 
alleges  that,  as  a  result  of  said  injuries,  ever 
since  receiving  same  he  has  been  unable  to 
perform  his  usual  avocation  of  traveling 
salesman,  apd,  as  a  result  of  said  injuries, 
has  suffered  intense  pain  and  mental  an- 
guish, and  still  suffers  pain  and  anguish  as 
a  result  of  said  Injuries.  Plaintiff  further 
alleges  that,  as  a  result  of  said  injuries,  he 
received  a  severe  shock  to  his  nervous  sys- 
tem, and  ever  since  receiving  said  injuries 
has  been  unable  to  sle^  but  little  as  a  re- 
sult therefrom.  Plaintiff  further  alleges 
that,  as  a  result  of  said  injuries,  ever  since 
receiving  the  same  he  has  been  unable  to 
walk  or  move  about  without  pain  and  suf- 
fering to  himself." 

In  Railroad  Oo.  v.  Wllley,  67  Kan.  766, 
48  Pac.  26,  Mr.  Chief  Justice  t>oster,  speak- 
ing for  the  court,  said:  "A  party  is  entitled 
to  recover  for  all  consequences  which  are 
the  natural  and  probable  retiult  of  injuries 
n^Igently  Inflicted  upon  him  by  another — 
that  is,  for  those  consequences  which  the 
common  exi)erience  of  men  Justify  us  in  be- 
lieving will  result  from  an  injury,  the  ex- 
tent and  character  of  which  are  known — 
without  specially  alleging  them  as  grounds 
of  recoveij.     Any   result  following  an  ln> 


Jury,  but  beyond  the  usual  and  natnfal  con- 
sequences flowing  therefrom,  must  be  spe- 
cially alleged,  so  as  to  apprise  the  opposing 
party  of  an  intention  to  claim  damages 
therefor." 

In  13  Qyc.  186,  it  Is  said:  "The  future 
effect  of  an  injury,  and  the  pain  and  suffer- 
ing which  it  will  presumably  cause  in  the 
future,  need  not,  if  they  are  the  legal  result 
of  the  Injury,  be  specially  averred ;  but  proof 
thereof  is  admissible  under  the  general  al- 
legation of  damages,  and  an  allegation  that 
the  plaintiff  has  not  yet  recovered  from  bis 
injuries  is  sufficient  to  present  to  the  Jury 
the  question  of  future  disability." 

Let  us  review  the  evidence  from  the  stand- 
point the  Jury  was  required  to  view  it  as 
limited  to  April  1,  1908,  26  days  after  the 
accident  The  plaintiff  testified :  **Q.  How 
long  were  you  at  home  after  yon  came,  after 
your  side  was  hurt?  A.  About  six  weeks. 
Q.  Why  were  you  home  at  that  time,  six 
weeks?  A.  Why,  I  was  suffering.  I  could 
not  do  any  work.  Q.  Why?  A.  On  account 
of  my  injuries.  I  was  laid  up.  I  was  in 
bed  most  of  the  time.  Q.  How  long  was  It 
before  yon  got  out  of  the  bouse  after  yon 
got  home?  A.  About  three  or  four  weeks. 
Q.  What  are  the  facts  with  reference  to 
your  side  hurting  you  at  the  time  you  were 
laid  up  here  at  home?  A.  Why,  my  side 
hurt  me  all  the  time.  I  could  not  rest,  but 
was  very  nervous."  Two  doctors  also  testi- 
fled  that  they  examined  plaintiff  several 
days  after  the  accident;  that  one  rib  was 
broken,  one  injured,  the  side  was  swollen, 
bruised,  and  inflamed,  and  the  plaintiff  was 
nervous.  The  Jury  had  a  right,  also,  to  take 
into  consideration  the  usual  and  natural  re- 
sult of  the  Injury.  Both  the  petition  and 
the  evidence  Justified  the  allowance  of  $500 
as  damages  "for  injury  to  the  person  of  the 
plaintiff"  in  addition  to  the  other  items  al- 
lowed. 

We  have  examined  all  the  other  assign- 
ments of  error  and  find  nothing  to  Justify  a 
reversal  of  the  Judgment  nor  to  call  for  spe- 
cial discussion.  * 

The  Judgment  ia  aflirmed.  All  the  JUB- 
tlces  concurring. 
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TBOWBB  et  al.  t.  BBEKMAN. 
(Supreme  Court  of  Kanaas.    April  9,  1910.) 

(SyUabui  by  the  Court.) 

Niw  Tbial  (I  1(S6*)— AmtB  Tkiui— Petition 
— DkuObber. 

In  an  action  to  foreclose  a  firat  morteage 
upon  Teal  eatate,  the  mortgagor  and  owner  of  the 
mortgag^  premises  and  the  holder  of  a  junior 
lien  were  made  parties  defendant  The  owner 
of  the  real  estate  filed  as  his  answer  to  the  peti- 
tion a  general  denial  unverified.  Neither  the 
petition  nor  the  answer  stated  facts  which  in 
any  manner  challenfed  or  affected  the  interests 
«f  the  other  lienholder,  and  he  did  not  plead  in 
the  action,  but  made  default.  Afterward,  the 
court  permitted  the  owner  of  the  mortgaged 
premises  to  amend  his  answer  by  alleging  that 
their  codefendant  held  a  warranty  deed  of  the 
property,  but  it  was  merely  intended  as  a  mort- 
gage, and  the  debt  which  It  secured  had  been 
fully  paid  and  discharged ;  and  they  prayed  the 
court  to  adjndge  such  deed  to  be  a  mortgage  and 
cancel  the  same.  Within  six  days  after  the 
amended  answer  was  filed,  and  the  judgment 
taken,  the  defendant  filing  such  answer  well 
knew  that  the  debt  secured  by  the  deed  had  not 
been  paid.  The  holder  of  the  deed  then  filed 
a  petition  stating  fully  the  facts,  and  asked  for 
a  new  trial.  A  demurrer  to  the  petition  was 
overruled.    Held  not  error. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  I  248 ;  Dec.  Dig.  {  16a»] 

Appeal  from  Court  of  Common  Fleas,  Wy- 
andotte Cotinty;   H.  J.  Smith,  Judge. 

Action  by  O.  B.  Trower  and  Ullie  A.  Trow- 
er  against  T.  H.  Beekmao.  Judgment  for 
plalntlffa  Action  by  defendant  Beekman  to 
set  aside  the  judgment  .Demurrer  to  his 
petition  snstalned,  and  l^e  appeals.    Affirmed. 

Wm.  L.  Wood,  for  appellant  KepUnger  & 
Trlckett  for  appellees. 


OBAVBS,  J.  The  court  of  c(Mnmon  pleas 
of  Wyandotte  connty,  In  an  action  wherein 
the  Wyandotte  State  Bank  was  plaintiff  and 
O.  B.  Trower,  Lillie  A.  Trower,  and  T.  H. 
Beekman  were  defendants,  rendered  judg- 
ment in  favor  vt  the  plalntUt  against  O.  B. 
and  LUlle  Trower  for  the  sum  of  $2,000,  and 
foreclosed  a  mortgage  given  by  tbem  to  se- 
cure said  snm.  The  defoadant  Beekman  held 
a  warranty  deed  to  the  same  property,  which 
was  executed  subsequently  to  the  plaintUTs 
mortgage,  and  which  was  given  as  a  mort- 
gage to  secure  Hie  sum  of  $5,000.  Beekman 
was  a  nonresident  of  the  county,  and  was 
not  served  with  a  summons.  O.  B.  and  Lillie 
Trower  filed  an  answer  consisting  of  a  gen- 
eral denial  unverified.  No  mention  was  made 
In  the  petition  or  answer  of  the  deed  held 
by  Beekman.  On  November  20,  1907,  Beek- 
man, by  stipulation,  entered  his  voluntary 
appearance  in  the  case.  As  neither  the  peti- 
tion nor  the  answer  and  crosa-petition  of  his 
codefendant  contained  any  facts  which  he 
wished  to  contest,  and  as  he  did  not  wish  to 
foreclose  his  warranty  deed,  he  did  not  file 


any  pleading  whatever.  On  April  22,  1008, 
O.  B.  Trower  and  Lillie  A.  Trower,  by  leave 
of  the  court  but  without  the  knowledge  or 
consent  of  their  codefendant  T.  H.  Beekman, 
filed  an  amended  answer  and  cross-petition 
in  which  they  averred  in  substance  that  the 
defendant  Beekman  held  a  warranty  deed  to 
the  mortgaged  premises  wbidi  was  Intended 
to  operate  as  a  mortgage  to  secure  a  debt 
of  $5,000 ;  that  the  debt  had  been  fully  puid 
and  discharged,  and  the  deed  should  be  can- 
celed. Six  days  thereafter  a  judgment  of 
foreclosure  was  entered  In  favor  of  the  plain- 
tiff as  prayed  for,  and  also  a  judgment  that 
the  deed  held  by  the  defendant  T.  H.  Beek- 
man was  a  mortgage,  and  the  debt  secured 
thereby  had  been  ful^  paid  and  disdiarged. 
On  January  25,  1909,  Beekman  filed  tbls  ac- 
tion under  section  810  of  the  Code  to  vacate 
and  set  aside  the  judgment  so  far  as  It  af* 
fected  him.  A  demurrer  was  filed  to  bis  peti- 
tion which  vraa  overruled,  and  from  that  rul- 
ing the  Trowers  appeal  to  this  court 

The  petition  contained  in  substance  the 
facts  herein  stated,  and  also  that  the  Trowers 
well  knew  at  the  time  they  filed  t)ieir  amend- 
ed answer  and  cross-petition,  and  when  the 
judgment  was  entered  thereon,  that  the  debt 
secured  by  the  deed  held  by  the  defendant  T. 
H.  Beekman  was  not  paid  and  satisfied,  and 
that  the  statement  made  by  them  to  the  con- 
trary was  false,  and  known  by  them  to  be 
false.  A  judgment  obtained  under  such  cir- 
cumstances does  not  seem  to  be  in  acooeA 
with  that  honesty  and  fairness  which  oonrts 
of  justice  are  expected  to  observe  in  their 
proceedings.  Under  the  ordinary  rules  of 
pleading  as  prescribed  by  sections  104  and 
105  of  the  Code  the  defendant  was  entitled 
to  10  days  after  the  filing  of  the  amended 
answer  and  cross-petition  velthin  which  to 
plead  thereto,  and  judgment  should  not  have 
been  entered  within  that  time.  It  was  tak- 
en, however,  in  6  day&  This  waa,  to  say  the 
least  erroneous. 

It  is  claimed  that  the  voluntary  appear* 
ance  of  defendant  Beekman  gave  the  oonrt 
jurisdiction  of  him  as  fully  as  U  be  liad 
been  served  with  a  summons,  and  a  defend- 
ant served  with  a  siunmons  \b  bound  to  take 
notice  of  every  step  taken  in  the  action ;  and 
under  this  rule  Beekman  must  be  held  to 
have  known  of  the  filing  of  the  amended  an- 
swer and  cross-petition.  In  support  of  this 
view,  several  decisions  are  cited  among  which 
are  the  following:  Kimball  v.  Connor,  8  Kan. 
414 ;  Curry  v.  Janicke,  48  Kan.  168,  29  Pac. 
319 ;  €3ay  v.  Elldebrand,  44  Kan.  481,  24  Pac. 
962;  Jones  v.  Standlferd,  69  Kan.  613,  77 
Pac.  271 ;  Shellabarger  v.  Sexsmlth,  80  Kan. 
630,  103  Pac.  092.  There  are  other  cases 
cited,  but  these  are  the  strongest  In  the  list 
and  they  do  not  seem  to  sustain  the  point 
The  case  of  E^lmball  v.  Connor,  8  Kan.  414, 
was  limited  and  distinguished  In  the  case  of 
Beecher  v.  Ireland,  46  Kan.  97,  26  Pac.  448, 


*For  other  cum  sm  same  toplo  and  section  NUUBBR  m  Dee.  *  Am.  Diss.  1907  to  date,  ft  Reportar  Indexes 


Digitized  by 


Google 


Kan.) 


TROWEB  T.  BEEKMAN. 


Ul 


80  that  It  doeB  not  avply  to  these  facts.  The 
general  Idea  numlng  through  this  line  of  cas- 
es seems  to  be  that  while  every  party  Is  en- 
titled to  his  day  In  court  and  to  hare  an  op- 
portunity to  defend  and  vindicate  his  rights, 
he  must,  when  notified  that  an  action  Is  pend- 
ing against  him,  exercise  due  diligence  to 
present  his  claims  and  wishes  in  the  premises 
to  the  court  so  that  they  may  be  adjudicated. 
Shonld  he  fall  to  do  this  when  the  opportuni- 
ty Is  presented,  be  will  be  thereafter  barred 
from  the  privilege.  It  has  been  found  neces- 
sary in  the  administration  of  Justice  to  re- 
quire the  exercise  of  a  degree  of  diligence 
npon  the  part  of  defendants  In  this  respect, 
which  in  some  cases  seems  harsh  and  arbi- 
trary, but  it  is  not  Intended  by  the  application 
of  this  rule  to  deprive  any  person  of  a  full  op- 
iwrtunity  to  have  his  rights  fully  Investigat- 
ed and  adjudicated ;  and  every  case  must  be 
Interpreted  with  this  purpose  In  view.  Where 
an  action  Is  commenced  to  foreclose  a  lien, 
and  several  lienboldem  are  made  parties  de- 
fendant, but  one  or  more  are  omitted  as  in 
the  case  of  Jones  y.  iStandlferd,  89  Kan.  513, 
T7  Pac.  271,  the  defendant  owner  is  charge- 
able with  notice  that  the  omitted  lienholders 
may  voluntarily  come  In  or' be  brought  in  to 
assert  their  liens,  and  he  mast  therefore  an- 
ticipate the  possibility  of  such  action  and  be 
prepared  to  make  such  defense  thereto  as  he 
may  desire.  Under  such  circumstances  the 
language  used  In  the  case  of  Kimball  v.  Con- 
nor, 8  Kan.  414,  where  it  Is  said,  "When  the 
original  summons  Is  served  in  such  a  case  the 
defendants  are  in  court  for  every  purpose 
connected  with  the  action  and  the  defendants 
served  are  bound  to  take  notice  of  every 
step,"  would  be  proper  and  Just  This  rule 
has  been  modified  however,  in  several  cases 
where  it  has  been  held  that  a  Judgment  can- 
not be  properly  entered  upon  a  pleading  which 
bas  been  amended  in  a  material  manner 
where  the  adverse  party  is  In  default  or  ab- 
sent Halght  V.  Schuck,  6  Kan.  192;  Alvey 
y.  Wilson,  9  Kan.  401 ;  R.  R.  y.  Van  Ripper, 
19  Kan.  817 ;    R.  R.  v.  McReynoIds,  24  Kan. 


In  the  case  being  considered,  the  cross-pe- 
tition was  amended  In  a  material  matter 
while  the  adverse  parly  was  absent,  in  de- 
fault, and  without  notice  or  knowledge  of 
the  amendment  Before  the  amendment  was 
made,  there  was  nothing  In  the  pleadings  to 
indicate  that  the  action  would  affect  this 
defendant*!  rights  In  any  manner.    The  ef- 


fect of  the  amendment  was  to  deprive  him 
surreptitiously  and  fraudulently  of  a  secured 
debt  for  $5,000.  The  petition  does  not  char- 
acterize the  conduct  of  the  defendant  Trow- 
er  as  fraudulent,  but  uses  the  milder  term 
of  "misconduct"  The  act,  however,  speaks 
for  itself,  and  constitutes  a  flagrant  viola- 
tion of  Justice  and  fairness.  The  claim  that 
such  conduct  is  Justifiable  under  the  rules  of 
law  administered  in  courts  of  Justice  cannot 
be  admitted.  Laws  intended  to  facilitate 
and  promote  the  administration  of  Justice 
may  not  be  used  as  instrumentalities  of  fraud 
and  oppression,  and  no  Interpretation  of  the 
law  which  leads  to  that  end  can  be  sanc- 
tioned. 

When  Beekman  entered  bis  voluntary  ap- 
pearance, he  was  bound  to  use  due  diligence 
to  protect  whatever  Interests  he  might  have 
in  the  action.  Neither  the  petition  nor  the 
answer,  however,  suggested  any  facts  which 
he  was  called  upon  to  notice.  He  might  have 
filed  a  cross-petition  and  had  bis  warranty 
deed  foreclosed  as  a  second  mortgage,  but 
be  was  under  no  obligations  to  do  so,  and  ha 
chose  to  let  the  opportunity  pass.  The  other 
parties  had  filed  such  pleadings  as  were  pre- 
sumably satisfactory  to  them.  It  was  not  a 
case  where  other  lienholders  ml^t  come  in 
and  assert  rights  Inconsistent  vrlth  this  de- 
fendant's Interest  There  was  no  occasion  for 
him  to  anticipate  the  possibility  that  a  contin- 
gency might  arise  In  which  it  would  be  nec- 
essary for  him  to  be  present  In  order  to  pro- 
tect his  rights,  and  therefore  it  cannot  be 
said  to  be  a  want  of  due  diligence  for  him 
to  let  the  action  go  without  further  attention. 
A  very  difference  rule  would  be  axrplied.  to 
the  Trowers.  They  were  the  owners  of  the 
lands.  They  knew  what  liens  were  npon  It, 
and  that  all  holders  of  Uens  aight  assert 
their  rights  in  that  action,  and  due  diligence 
would  require  them  to  anticipate  such  a  con- 
tlngency  and  be  prepared  to  meet  whatever 
might  arise  during  the  progress  of  the  trial. 
It  will  be  seen,  therefore,  as  Illustrated  In 
this  action,  that  the  rule  of  law  contended  for 
by  the  appellee  would  be  fair  and  Just  if  ap- 
plied to  the  owner  of  the  land,  but  grossly 
unjust  when  applied  to  a  party  In  the  situa- 
tion of  Beekman.  Misconduct  of  the  party 
is  a  very  mild  term  to  ai)ply  to  such  a  situa- 
tion, but  it  is  sufficient  The  demurrer  was 
properly  overruled. 

The  Judgment  of  the  court  of  common  pleaa 
Is  affirmed.    All  the  Justices  ooncorrlnc. 
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RBMINOTON  t.  WAI/THAI/L  et  al. 
(Supreme  Court  of  Kamas.    April  9,  1910.) 

(Syllabut  iy  the  Covrt.) 

1.  MUNICIFAX    CORPOBATIORS    (|    744*)— CON- 

TKoi,  OP  Stkeets  —  Cutting  Down  Suadb 

Trees— Liability  of  Officess. 

In  the  exercise  of  their  delegated  powers 
to  grade  and  improve  streets,  municipal  author- 
ities are  vested  with  discretion  to  determine 
whether  growing  trees  are  nuisances  and  what 
obstructions  shall  be  removed ;  and,  when  their 
decision  is  made,  every  reasonable  intendment 
of  good  faith  should  be  indulged,  but  an  arbitra- 
ry decision  by  an  officer,  not  made  in  good  faith, 
that  shade  trees  of  an  abutting  owner  are  a  nui- 
sance, when  in  fact  they  are  not,  and  where  there 
is  no  reason  or  public  necessity  for  cutting  them 
down,  is  no  protection  or  defense  to  the  officer 
who  cuts  them  down,  when  an  action  is  brought 
against  him  to  recover  for  the  injury  and  loss. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1665;  Dec.  Dig.  { 
744.*) 

2.  MUNICIPAI.    COBPOBATIONS    ({    878*)— CoN- 

TBOL  OF  Streets  —  CumNO  Down  Shade 

Trees. 

It  is  competent  for  the  city  council  to  pass 
a  resolution,  directing  the  officers  in  charge  of 
the  grading  of  a  street  not  to  cut  down  certain 
shade  trees,  until  such  action  has  been  author- 
ized by  the  council. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  14o8;  Dec.  Dig.  { 
67&*] 

Appeal  from  District  Oonrt,  Miami  Coun- 
ty; W.  H.  Sheldon,  Judge. 

Action  by  J.  B.  Remington  against  J.  T. 
Walthall  and  W.  H.  Hickman.  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed and  remanded. 

Frank  M.  Sheridan,  for  appellant  S.  J. 
Shively  and  E.  J.  Sheldon,  for  appellees. 

JOHNSTON,  C  J.  This  action  was 
brought  by  J.  B.  Remington  against  the  city 
Of  Osawatomie,  J.  T.  Walthall,  as  mayor, 
and  W.  H.  Hickman,  as  street  commissioner 
of  the  city,  and  also  against  Walthall  and 
Hickman  as  indlTiduals.  The  city,  as  well 
as  the  mayor  and  street  commissioner,  went 
out  of  the  case  upon  a  ruling  sustaining  a 
demurrer  as  to  them,  and  tbe  case  thereafter 
proceeded  against  Walthall  and  Hickman 
alone.  Remington  alleged,  and  the  proof 
tended  to  show,  that  he  owned  a  home  In 
Osawatomie  which  fronted  on  Main  street, 
and  on  this  street  be  had  built  a  sidewalk 
and  bad  planted  14  shade  trees,  which  had 
been  growing  there  for  over  20  years.  The 
dty  authorities  bad  notified  Remington  that 
be  must  build  a  new  sidewalk  on  a  lower 
grade,  and  Remington  bad  learned  of  an  in- 
tention by  tbe  mayor  and  street  commission- 
er to  cut  down  his  shade  trees  growing  In 
the  street  In  front  of  his  home.  He  appear- 
ed before  the  council  and  protested  against 
tbe  cutting  of  the  shade  trees,  and  that  body 
passed  a  resolution  to  the  effect  that  there- 


after no  shade  trees  should  be  cut  until  tbe 
same  should  be  specifically  authorized  by  the 
city  council.  Testimony  was  offered  that.  In 
defiance  of  this  order  and  without  submit- 
ting the  question  to  tbe  council,  Walthall, 
the  mayor,  and  Hickman,  the  street  commis- 
sioner, acting  together  cut  down  tbe  shade 
trees,  lifted  the  sidewalk,  and  tumbled  it 
o'ver  upon  tbe  lawn  while  Remington  was 
absent  from  tbe  dty,  and  proceeded  with 
tbe  grading  of  the  street  In  their  answer 
they  alleged  that  the  work  was  done  in  pur- 
suance of  an  ordinance,  but  no  copy  of  such 
an  ordinance  was  pleaded,  and  none  was 
produced  In  evidence.  It  was  also  averred 
that  the  cutting  of  the  trees  was  necessary 
in  order  to  bring  the  street  In  front  of  Rem- 
ington's property  to  grade,  but  Remington 
met  these  averments  of  the  answer  with  gen- 
eral denials, '  In  addition  to  the  evidence 
mentioned  Remington  produced  testimony 
that  there  was  a  city  ordinance  regulating 
the  parking  of  streets  and  tbe  planting  and 
protecting  of  shade  trees,  which  provided  for 
the  punishment  of  those  who  injured  or  de- 
stroyed such  trees.  There  was  testimony 
that  Walthall,  the  mayor,  resented  the  ac- 
tion of  Remington  In  appearing  before  the 
council  and  obtaining  the  order  to  stop  tbe 
cutting  of  shade  trees,  and  then  remarked 
that  Remington  "thought  that  be  bad  his 
auger  in  me,  but  I  have  mine  In  blm,  and  I 
will  keep  it  there."  One  of  the  excuses  be 
made  for  cutting  the  trees  was  that  he  bad 
a  street  force  organized  and  employed,  and 
that  he  did  not  have  any  otber  work  for 
them  to  do.  There  was  testimony  to  the 
effect  that  when  Remington  asked  the  mayor 
to  defer  action  until  a  dispute  as  to  a  surv^ 
of  tbe  street  could  be  settled,  stating  to  blm 
that.  If  the  old  survey  was  adopted,  he  would 
put  In  a  new  sidewalk  at  once,  Walthall  re- 
sponded In  an  angry  and  offensive  manner 
"that,  if  Remington  underto(dc  to  do  any 
work  except  right  where  he  told  him,  he 
would  have  blm  arrested."  Tbe  trees  were 
cut.  It  appears,  after  the  resolution  was  pass- 
ed by  tbe  council,  and  without  tbe  concur- 
rence of  that  body.  No  testimony  In  behalf 
of  Walthall  or  Hickman  was  offered,  as  the 
court  sustained  tbelr  demurrer  to  Reming- 
ton's evidence  and  gave  Judgment  against 
him. 

An  abutting  lot  owner  has  an  Interest  and 
ownership  In  the  shade  trees  planted  and 
growing  in  tbe  parking  in  front  of  his  lots. 
An  assessment  may  even  be  made  against  bis 
lots  to  pay  for  tbe  charge  of  planting  and 
maintaining  shade  trees  tn  the  street  In  front 
of  his  premises.  Heller  v.  City  of  Garden 
City,  68  Kan.  263,  48  Pac.  841.  An  owner 
holds  bis  right  to  the  trees  planted  to  adorn 
and  Improve  his  lots  subject  to  the  para- 
mount right  of  the  public  to  the  use  of  the 
streets,  but  It  is  an  ownership  which  gives 
him  a  standing  in  court  to  prevent  an  unau- 
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thorlzed  and  nnjaBtlfled  destmction  of  the 
trees  by  officers  or  others.  Paola  v.  Wentz, 
79  Kan.  148*  98  Paa  775.  The  city  anthor- 
Itles  are,  of  course,  not  to  be  hampered  In 
the  Improvement  or  control  of  the  streets, 
and  when  they  decide  that  a  tree  or  other 
obstrnction  Is  a  nuisance,  and  that  the  pub- 
lic good  requires  that  It  should  be  abated  or 
removed,  every  reasonable  Intendment  of 
good  faith  and  honesty  of  the  officers  -will 
be  Indulged.  But  a  tree,  however,  does  not 
become  a  nuisance  merely  because  a  city  of- 
ficer has  declared  It  to  be  such.  A  decision, 
arbitrarily  made,  that  a  tree  maintained  by 
an  abutting  owner  is  a  nuisance  and  should 
be  cut  down,  when  In  fact  it  Is  not  an  ob- 
atrnctlon,  and  there  is  no  reason  or  public 
necessity  for  removing  It,  Is  no  defense  for 
the  official  or  Individual  who  arbitrarily  and 
unnecessarily  destroys  it  In  Frostburg  v. 
Wineland,  98  Md.  239,  68  Atl.  811,  64  L.  R. 
A.  627,  it  was  decided  that  shade  trees  grow- 
ing on  a  street  are  not  a  nuisance  per  se,  and 
only  become  bo  when  they  interfere  with 
the  use  of  the.  street,  and  It  was  there  sald: 
"It  is  clear,  we  think,  both  upon  reason  and 
authority,  that  when  a  municipality  under- 
takes to  destroy  private  property  which  is 
not  a  nuisance  i>er  se,  it  then  transcends  its 
powers,  and  Its  acts  are  reviewable  by  a  court 
of  equity."  In  this  case  there  was  no  proof 
of  an  ordinance  authorizing  the  mayor  or 
street  commissioner  to  change  the  grade  of 
the  street,  or  to  cnt  down  the  trees  and  re- 
move obstructions  from  streets;  and,  so  far 
as  the  abstract  shows,  their  action  In  this 
reqpect  was  without  authority.  If  they  had 
reached  the  defense  and  offered  testimony, 
they  possibly  might  have  produced  an  ordi- 
nance giving  them  general  authority  to  grade 
and  Improve  streets.  If  It  be  assumed  that 
such  authority  existed.  It  is  one  which  mnst 
be  exercised  In  good  faith  by  the  officers. 
Indeed  there  Is  testimony  that  the  officers 
wwe  actuated  by  malice  In  the  action  taken ; 
end,  if  they  were  vested  with  any  discre- 
tion to  decide  upon  the  removal  of  the  trees, 
such  discretion  was  In  fact  abused.  In  such 
a  case  the  owner  is  entitled  to  recover  dam- 
ages from  the  one  who  destroys  his  proper- 
ty. In  this  instance  the  trees  appear  to  have 
been  destroyed  against  the  will  of  the  city 
council  and  In  spite  of  its  order. 

It  is  daimed,  however,  that  the  order  of 
the  council  was  without  force  because  It  was 
in  the  form  of  a  resolution  Instead  of  an  or- 
dinance. It  is  true,  as  appellees  contend, 
that  the  statute  provides  that  the  powers  of 
the  conndl  to  open  and  improve  streets  and 
the  like  ia  to  be  exercised  through  ordinan- 
ces adopted  In  a  certain  manner,  which  is 
prescribed.  A  statutory  direction  that  cer- 
tain steps  shall  be  taken  by  ordinances  leaves 
no  discretion  In  the  council  as  to  methods, 
and  in  a  general  way  It  may  be  said  that 
every  step  that  is  legislative  in  character 
mnst  be  accomplished  by  an  ordinance. 
1WP.-8 


There  are  many  things,  however,  of  a  min- 
isterial and  administrative  character  that 
may  be  accomplished  by  a  resolution.  In 
MpQuUIin  on  Municipal  Ordinances,  f  2,  it 
Is  said:  "Whether  the  particular  thing 
should  be  done  by  ordinance  or  resolution 
depends  upon  the  proper  construction  of  the 
charter  and  the  forms  observed  in  doing 
the  act.  An  ordinance  prescribes  a  perma- 
nent rule  of  conduct  or  government,  while 
a  resolntion  is  of  a  temporary  character  only. 
It  may  be  stated  as  a  general  rule  that  mat- 
ters upon  which  the  municipal  corporation  de- 
sires to  legislate  must  be  put  in  the  form  of 
an  ordinance,  while  all  acts  that  are  done 
in  its  ministerial  capacity,  and  for  a  tempo- 
rary purpose,  may  be  put  in  the  form  of 
resolutions."  It  would  seem  that  a  ministe- 
rial act  or  a  mere  detail  In  the  execution  of 
a  power  or  provision  for  some  temporary 
matter,  applicable  alone  to  a  single  and  In- 
dividual case,  might  be  accomplished  by 
means  of  a  resolution.  So  it  has  been  decid- 
ed that  a  resolution  for  the  purchase  of  ap- 
paratus for  a  fire  department  would  bind  the 
municipality.  Green  v.  City  of  Cape  May,  41 
N.  J.  Law,  45.  A  resolution  has  been  held 
to  be  sufficient  to  fix  the  amount  of  a  license 
fee  previously  authorized.  City  of  Burling- 
ton V.  Putman  Insurance  Company,  31  Iowa, 
102;  Arkadelphia  Lumber  Company  ▼.  Arka- 
delphla,  66  Ark.  370,  19  S.  W.  1053.  It  has 
been  held  to  be  sufficient  to  direct  municipal 
agents  to  make  proper  contracts,  as  well  as 
to  appoint  municipal  agents.  City  of  Alton 
V.  Mulledy  et  al.,  21  lU.  76;  Bgan  v.  CSty  of 
Chicago,  5  111.  App.  70.  It  has  been  treated 
as  a  proper  method  of  directing  a  conveyance 
of  certain  property  (Morgan  v.  Johnson,  106 
Fed.  462,  46  C.  O.  A.  421),  and  also  for  waiv- 
ing the  time  of  performance  of  a  contract 
(Hubbard  et  al.  v.  Morton  et  al.,  28  Ohio 
St.  116).  See,  also,  1  Beach  on  Public  Cor- 
porations, I  485;  Dillon  on  Municipal  Corpo- 
rations, i  307.  These  cases  illustrate  the 
trend  of  authorities,  but  of  course  they  de- 
pend to  quite  an- extent  upon  the  charter  acts 
under  which  the  municipalities  were  acting. 
Some  of  them  may  be  inconsistent  with  onr 
general  laws  providing  for  the  government  of 
cities.  In  case  of  an  ordinance  providing 
for  the  planting  of  trees  in  a  park,  for  in- 
stance, without  specifying  how  many  or  what 
kinds  of  trees  or  shrubs  should  be  planted, 
it  would  seem  that  a  resolution  might  be 
adopted  prescribing  how  many  of  each  kind 
of  trees  should  be  planted  in  that  park.  It 
would  appear,  too,  that  there  Is  no  impropri- 
ety In  providing  by  resolution  that  the  offi- 
cers In  charge  of  grading  streets  should  con- 
sult the  council  or  a  committee  of  the  coun 
cfl,  as  to  whether  It  was  necessary  that  par- 
ticular shade  trees  should  be  cut  down.  It  is 
not  oncommon  for  administrative  officers  to 
confer  with  a  committee  of  the  council  hav- 
ing the  special  matter  in  charge ;  and,  so  far 
aa  anything  is  shown  In  the  record,  the  ac- 
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tlon  of  the  council  In  passing  the  resolution 
was  a  JuBt  and  proper  exercise  of  its  powers. 
The  fact  that  the  officers  Ignored  the  resolu- 
tion tends  at  least  to  establish  the  charge 
that  they  acted  arbitrarily  and  oppressively 
in  destroying  the  shade  trees  In  question. 

The  Judgment  must  therefore  be  reversed, 
and  the  case  remanded  for  further  proceed- 
ings.   All  the  Justices  concurring. 


(82  Kan.  85C) 

MATNARD  t.   WALTHALL  et  al. 

(Supreme  Court  of  Elansas.    April  9,  1910.) 

Appeal  from  District  Court,  Miami  County; 
W.  H.  Sheldon,  Judge. 

Action  by  L.  B.  Maynard  against  J.  T.  Walt- 
hall and  W.  H.  Hickman.  Jnagment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and  .re- 
manded. 

Frank  M.  Sberiden,  for  appellant  S.  J. 
Shively  and  SI.  J.  Sheldon,  for  appellees. 

PEIR  CURIAM.  The  facts  in  this  case  and 
the  points  for  decision  are  substantially  similar 
to  those  in  J.  B.  Remington  v.  J.  T.  Walthall 
and  W.  H.  Hickman  (just  decided)  108  Pac.  112 ; 
and,  following  the  niTiDg  in  that  case,  the  judg- 
ment In  this  case  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 


(82  Kan.  320) 

JERRILS  T.  GERMAN-AMERICAN 
INS.  CO. 

(Supreme  Court  of  Kansas.    April  9,  1910.) 
(Byllabut  by  the  Court.) 

1.  INSTTBAHOX  (J  675*)— PBOVISIONS  OF  POLI- 
OT— ApPOntTUENT  OF  APPBAISEBS— RiOBT  OF 

Action. 

Under  a  fire  insurance  policy,  providing 
that  in  the  event  of  a  disagreement  as  to  the 
amount  ot  the  loss  each  party  shall  appoint  an 
appraiser,  and  the  two  appraisers  shall  select  an 
umpire  and  appraise  the  loss,  and  that  no  ac- 
tion shall  be  maintained  on  the  policy  until  such 
appraisement  has  been  made,  the  insured  dis- 
charges bis  obligation  in  that  respect  when  he 
appoints  an  appraiser  in  good  faith ;  and,  where 
the  two  appraisers  fail  to  agree  upon  an-  umpire, 
and  the  appraisement  fails  without  the  fault  of 
the  insured,  he  is  not  required  to  propose  the 
selection  of  other  appraisers,  but  may  maintain 
as  action  upon  the  policy. 

(Ed.  Note.— For  other  cases,  see   Insurance, 
Dec.  Dig.  {  575.*] 

2.  INSUHANCB    (8    645*)— C0NDITIOH8   OF   POL- 

ICT— Appbaiseicbnt. 

In  an  action  upon  a  fire  insurance  policy, 
the  petition,  after  alleging  the  issuance  of  the 
policy,  the  payment  of  the  premium,  and  loss  by 
fire,  allied  due  performance  of  the  conditions 
of  the  policy  on  the  port  of  the  insured.  The  an- 
swer alleged  that,  after  the  fire  occurred,  a  dis- 
agreement arose  as  to  the  amount  of  the  loss, 
and  that  the  same  had  never  been  ascertained  by 
u>pialset8,  as  provided  by  the  iwlicy.  The  re- 
ply was  a  general  denial.  Held,  that  under  the 
pleadings  it  was  proper  for  the  plaintiff  to  show 
that  he  appointed  an  appraiser  in  good  faith, 
and   that  (he   two  appraisers   were   unable   to 


agree  upon  an  umpire,  for  whldi  reason  no  ai^ 
praisement  was  made. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §{  1632-1644 ;   Dec.  Dig.  S  645.*] 

Appeal  from  District  Court,  (Chautauqua 
County;  Q.  P.  Alkman,  Judge. 

Action  by  E.  W.  Jerrlls  against  the  (3er- 
man-American  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Fyke  ft  Snider,  for  appellant  S.  H.  Piper, 
for  appellee. 

PORTER,  J.  This  was  an  action  on  a  fire 
Insurance  policy.  Plaintlfl  recovered  Judg- 
ment, and  the  defendant  appeals. 

The  policy  covered  a  stock  of  merchan- 
dise In  the  town  of  Elgin.  The  petition  al- 
leged that  the  stock  waa  destroyed  by  fire 
July  31,  1907,  that  plaintlfl  had  performed 
all  the  requirements  and  conditions  of  the 
policy  on  his  part,  and  that  the  defendant 
refused  to  pay.  The  answer  set  up  as  a  de- 
fense that,  after  the  fir&  occurred,  a  dis- 
agreement arose  betwe^i  the  Insured  and 
the  company  as  to  the  amount  of  the  loos, 
and  that  the  amount  had  never  been  deter- 
mined by  appraisers,  as  provided  by  the 
policy.  The  reply  was  a  general  denial.  On 
the  trial  the  plaintiff  was  permitted,  orer 
the  objections  of  the  defendant,  to  offer  evi- 
dence showing  that,  following  the  disagree- 
ment as  to  the  amount  of  the  loss,  apprais- 
ers were  appointed,  the  company  and  the 
Insured  each  selecting  one  aK>rai8er  as  pro- 
vided by  the  terms  of  the  policy,  and  that 
the  two  appraisers  were  nnable  to  agree  up- 
on an  umpire,  for  which  reason  no  appraise- 
ment was  ever  made.  The  errors  complain- 
ed of  are  the  admission  of  this  testimony 
and  the  giving  of  an  instruction  to  the  ef- 
fect that,  if  appraisers  were  appointed  as 
the  policy  provided,  and  they  were  unable 
to  agree  upon  an  umpire,  the  plaintiff  had 
complied  with  the  terms  and  conditions  of 
the  iralicy  respecting  appraisement,  and 
could  recover  without  showing  an  award  by 
appraisers.  The  policy  was  of  the  ordinary, 
standard  form,  and  the  provision  with  re- 
spect to  appraisement  reads  as  follows:  "In 
the  event  of  disagreement  as  to  the  amount 
of  loss  the  same  shall,  as  above  provided,  be 
ascertained  by  two  competent  and  disinter- 
ested appraisers,  the  insured  and  this  com- 
pany each  selecting  one,  and  the  two  chosen 
shall  first  select  a  conqietent  and  disinter- 
ested umpire;  the  appraisers  together  shall 
then  estimate  and  appraise  the  loss,  stating 
separately  sound  value  and  damage,  and, 
falling  to  agree,  shall  submit  their  differ- 
ences to  the  nmplre;  and  the  award  In  writ- 
ing of  any  two  shall  determine  the  amount 
of  such  loss;  the  parties  thereto  shall  pay 
the  appraiser  respectively  selected  by  them 
and  shall  bear  equally  the  expenses  of  the 
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tLppniaaX  and  nmplre,  and  the  loss  shall 
not  become  payable  nntll  sixty  days  after 
the  notice,  ascertainment,  estimate,  and  sat- 
isfactory proof  of  the  loss  herein  Quired 
have  been  received  by  this  company,  includ- 
ing an  award  by  ai^raisers  when  appraisal 
has  been  required." 

The  plaintiff's  evidence,  which  was  admit- 
ted over  the  objections  of  the  defendant, 
was  in  substance  that  after  the  fire  occurred 
an  adjuster  of  the  company  visited  him,  and 
a  disagreement  arose  respecting  the  amount 
of  the  loss;  that  appraisers  were  then  ap- 
pointed, the- company  selecting  Mr.  Warren, 
and  the  insured  selecting  Mr.  Meeker.  When 
the  two  appraisers  met  for  the  purpose  of 
agreeing  upon  an  umpire  Mr.  Warren  sug-, 
gested  a  Mr.  Potts,  who  had  been  the  first 
choice  of  the  adjuster  for  appraiser,  and 
also  handed  to  Mr.  Meeker  a  list  of  persons, 
one  of  whom  resided  at  Kansas  City,  anoth- 
er at  Newton,  and  another  at  Wagoner,  Okl. 
Mr.  Meeker  stated  to  him  that  on  account  of 
the  expense  it  would  be  better  to  take  some 
one  nearer  home,  and  suggested  the  nameB 
of  half  a  dozen  merchants  living  in  towns 
In  the  same  county.  The  a^ralser  for  the 
company  objected  to  any  one  who  lived  in 
the  vicinity,  on  account  of  local  influence. 
On  three  separate  days  the  appraisers  met 
and  attempted  to  agree  upon  an  umpire, 
bnt,  being  unable  to  do  so,  the  matter  was 
dropped.  On  the  trial  the  plaintiff  intro- 
duced in  evidence  two  letters  received  from 
the  adjuster  of  the  company  after  the  fail- 
ure of  the  appraisers  to  agree,  which  stated 
that  the  company  was  ready  to  select  an- 
other appraiser  In  place  of  Mr.  Warren,  and 
suggested  that  the  plaintiff  appoint  some  one 
else  to  take  the  place  of  Mr.  Meeker.  In 
these  letters  the  insured  was  informed  that 
the  company  would  not  waive  its  right  to 
an  appraisement 

There  are  cases  holding  that,  where  there 
Is  a  failure  of  appraisers  acting  in  good 
faith  to  agree,  it  is  incumbent  on  the  parties 
to  appoint  other  appraisers.  Vernon  Ins.  Co. 
y.  Maltlen,  158  Ind.  883,  63  N.  EL  765 ;  West- 
enhaver  v.  Oer.-Am.  Ins.  Co.,  113  Iowa,  726, 
84  N.  W.  717.  On  the  other  hand.  It  has 
been  held,  on  what  seems  to  be  the  better 
reasoning,  that  where  the  insored  has  ap- 
pointed an  appraiser,  and  without  his  fault 
the  appraisers  fall  to  agree,  he  may  main- 
tain an  action.  In  Western  Assur.  Co.  v. 
Decker,  98  Fed.  881,  89  a  0.  A.  383,  Judge 
Caldwell  said  in  the  opinion:  "The  conten- 
tion of  the  company  is  that,  when  the  arbi- 
trators failed  to  agree,  It  was  the  duty  of 
the  insured  to  propose  a  new  selection  of 
arbitrators,  and  that,  not  liaving  done  so, 
and  not  having  appointed  an  arbitrator  the 
second  time,  he  cannot  maintain  tills  ac- 
tion. The  terms  of  the  policy  are  satisfied 
when  the  insured,  acting  In  good  faith,  ap- 
points an  appraiser.     If  the  appraisement 


falls  through  ■  by  disagreement  of  the  ap- 
praisers, without  any  fault  of  the  insured, 
he  has  discharged  his  covenant,  and  satisfied 
the  requirements  of  the  policy,  and  may 
then  resort  to  the  conrts  to  have  his  dam- 
ages  assessed."  In  the  opinion  In  Niagara 
Fire  Ins.  Co.  v.  Bishop,  154  111.  9,  38  N.  EJ. 
1102,  45  Am.  St.  Rep.  106,  the  court,  after 
referring  to  cases  holding  that,  upon  the 
failure  of  the  appraisers  to  agree  i^on  an 
umpire,  it  Is  the  duty  of  the  Insured  at  least 
to  propose  the  selection  of  new  appraisers, 
said:  "We  are  unable  to  subscribe  to  this 
doctrine,  so  far  as  the  policy,  upon  which 
the  present  suit  has  been  brought.  Is  con- 
cerned. The  contract  here  only  requires  the 
partlea  to.  choose  appraisers  once,,  and  not 
twice."  In  that  case  It  appeared  that  the 
appraiser  nominated  by  the  company  insist- 
ed ui)on  the  appointment  of  an  umpire  liv- 
ing at  a  great  distance  from  the  scene  of  the 
loss,  and  refused  without  lOxcnse  to  agree  to 
any  umpire  named  by  the  other  appraiser, 
and  it  was  said  that  his  conduct  amounted 
to  a  refusal  to  proceed  with  the  appraise- 
ment, and  the  insured  was  not  required  to 
wait  longer  before  bringing  his  action.  The 
same  doctrine  is  declared  in  the  following 
cases:  Hlckerson  A  Oo.  v.  Insurance  Com- 
panies, 96  Tenn.  193,  33  S.  W.  1041,  82  h. 
B.  A.  172;  Bishop  v.  A.  Ins.  Co.,  130  N.  T. 
488,  29  N.  m.  844;  Chapman  v.  Rockford 
Ins.  Co.  et  al.,  89  Wis.  672,  62  N.  W.  422, 
28  L.  R.  A.  405;  Uhrig  v.  WUliamson  aty 
Fire  Ins.  Co.,  101  N.  T.  862,  4  N.  B.  745; 
McCuUough  ▼.  Phoenix  Ins.  Co.,  118  Mo.  606, 
21  S.  W.  207;  Conn.  Fire  Ins.  Co.  v.  Cohen, 
97  Md.  294,  65  Atl.  675,  99  Am.  St  Rep.  445; 
Brock  V.  Insurance  Co.,  102  Mich.  583,  61 
N.  W.  67,  26  L.  R.  A.  623,  47  Am.  St  Rep. 
562. 

These  axe  the  principal  authorities  relied 
npon  by  the  plaintiff  in  support  of  the  judg- 
ment It  will  be  observed  that  none  of  them 
touch  the  precise  question  Involved  here, 
since  we  are  not  called  upon  to  determine 
merely  whether  the  conduct  of  the  com- 
pany or  Its  appraiser  In  falling  to  agree  up- 
on an  umpire  rendered  it  unnecessary  that 
any  further  steps  be  taken  towards  pro- 
curing an  appraisement  Conceding,  for  the 
purpose  of  the  argument,  that  since  the  ap- 
praisers had  failed  to  agree  the  plaintUC 
could  maintain  the  action  without  show- 
ing an  award,  the  defendant  contends  that 
the  pleadings  should  have  set  up  the  facts 
which  avoided  the  necessity  of  an  award. 
The  whole  claim  of  error  concerns  the  plead- 
ings. The  contention  is  that,  having  alleged 
full  performance  of  all  the  conditions  and 
requirements  of  the  policy  on  his  part,  he 
offered  proof  showing  facts  which  rendered 
performance  unnecessary,  in  other  words,  a 
waiver  on  the  part  of  the  defendant  of  certain 
conditions  and  requirements,  that,  under  the 
pleadings  It  was  error  to  admit  the  testl- 
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mony,  and  that,  for  the  same  reason,  the  In- 
struction referred  to  was  erroneous.  In 
support  of  this  contention  the  defendant  re- 
lies upon  the  doctrine  of  Insurance  Co.  r. 
Johnson,  47  Kan.  1,  27  Pac.  100.  There  the 
petition  set  forth  the  contract  of  insurance, 
payment  of  premium,  destruction  of  the 
property  by  fire,  and  that  the  company  had 
refused  to  pay  the  loss,  although  the  plain- 
tiffs had  performed  all  the  conditions  of  the 
policy  incumbent  upon  them.  The  defend- 
Knt  answered,  alleging  a  breach  of  the  con- 
dition of  the  policy  in  regard  to  Incumbran- 
ces. The  reply  was  a  general  denial.  On 
the  trial  the  plaintiffs  were  permitted  to  of- 
fer proof  tending  to  establish  a  waiver  of 
the  condition  of  the  policy  respecting  in- 
cumbrances and  facts  in  the  nature  of  an 
estoppel  against  the  company  urging  the  for- 
feiture. A  Judgment  against  the  company 
was  reversed.  It  was  held  that  there  was 
Bufi9clent  testimony  produced  by  plaintiffs  to 
warrant  the  Instructions  given  by  the  court 
if  the  acts  of  waiver  and  estoppel  bad  been 
pleaded,  but  It  was  also  held  that:  "Nei- 
ther the  evidence  Introduced  nor  the  in- 
structions based  thereon  are  warranted  nn- 
der  the  pleadings  as  they  exist,  and  before 
they  can  be  properly  received,  the  reply 
must  be  amended."  To  the  same  effect  is 
Insurance  Oo.  v.  Thorp,  48  Kan.  239,  28 
Pac.  991;  GlUett  v.  Insurance  Co.,  53  Kan. 
108,  36  Pac.  52 ;  Insurance  Co.  t.  Coverdale, 
9  Kan.  App.  651,  58  Pac.  1029. 

The  question  resolves  Itself  in  its  final 
analysis  to  this:  What  were  the  conditions 
of  the  policy  which  the  insured  was  requir- 
ed to  perform  in  order  to  entitle  him  to 
maintain  the  action?  True,  the  terms  of  the 
policy  contemplated  that,  in  case  a  differ- 
ence arose  respecting  the  amount  of  the 
loss,  it  should  be  determined  by  an  award 
of  appraisers,  but  all  the  policy  required 
the  insured  to  do  in  case  such  a  dis- 
agreement arose  was  to  Join  with  the  com- 
pany In  the  selection  of  appraisers.  Of 
coarse,  the  insured  cannot  avoid  the  condi- 
tions of  the  policy  by  naming  an  appraiser 
who  acts  In  bad  faith,  and  who  refuses  with- 
out excuse  to  agree  with  the  other  apprais- 
er. Nor,  on  the  other  hand,  can  the  com- 
pany gain  any  advantage  where  the  failure 
to  agree  upon  an  umpire  is  occasioned  by 
bad  faith  or  misconduct  of  its  appraiser. 
We.  agree  with  the  plaintiff  that  there  was 
and  is  no  question  of  waiver  in  the  case. 
While  it  would  not  be  Inaccurate  to  say  that, 
where  the  failure  of  the  appraisers  to  agree 
upon  an  award  is  caused  by  the  bad  faith 
of  the  appraiser  appointed  by  the  company, 
the  latter  would  be  estopped  from  setting 
np  the  lack  of  an  award  as  a  ground  of  for- 
feiture of  the  right  to  maintain  the  action, 
still  the  plaintiff  does  not  rely  upon  either 
waiver  or  estt^pel.  On  the  contrary,  he  re- 
lies upon  due  performance  of  all  the  terms 


and  condltlona  of  the  policy  on  hla  part. 
Since  the  policy  only  required  him  to  ap- 
P9int  an  appraiser  In  case  a  difference  arose 
as  to  the  amount  of  the  loss,  it  follows  that 
he  has  shown  due  performance  when  he 
shows  that  he  has  appointed  an  appraiser. 
There  was  no  error  in  the  admission  of  tes- 
timony or  In  giving  the  Instruction, 

The  Judgment  will  be  affirmed.     AU  the 
Justices  concurring. 


(SX  Kan.  SOS) 

li.   A.   WATKINS   MERCHANDISE   CO.   T. 
MISSOURI,  K.  &  T.  SX.  CO. 

(Supreme  Court  of  Kansas.    April  9,  1910.) 

(SpUalu*  by  the  Court.) 

1.  Cabbiess  (S  108*)— Loss  of  Goods— Eztbitt 
or  LiABiLirr. 

Except  aa  limited  by  the  terms  of  the  bill 
of  lading,  the  liability  of  a  railway  company  is 
for  all  losses  of  goods  intrusted  to  it  for  ship- 
ment, except  those  occasioned  by  the  act  of  God, 
the  public  enemy,  or  the  contributing  negligence 
of  the  shipper. 

[Ed.  Note. — For  other  cases,  see  Carrieis, 
Cent.  Dig.  SS  471-495,  520-5^;  Dec.  Dig.  f 
108.*] 

2.  Carbiebb  (S  125%*)— Lobs  or  Fbeioht— Nb- 
CEsaiTY  OP  Demand. 

The  failure  to  instruct  tbe  Jnnr  as  to  a 
stipulation  in  the  bill  of  lading  providing  that  a 
shipper  shall  present  any  claim  for  loss  or  dam- 
ages to  the  railway  company  within  thirty  itiya 
after  it  has  been  sustained  is  not  a  ground  for 
reversal  where  it  appears  that  the  lauway  com- 
pany bad  acquired  full  knowledge  of  the  loss 
within  a  few  minutes  after  it  occurred,  and,  up- 
on learning  the  cause  of  the  loss,  had  ioitituted 
negotiations  to  provide  for  the  payment  of  the 
same,  and  where  it  denied  liability  for  the  loss 
upon  other  grounds  than  a  lack  of  demand. 

[ESd.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {  544;   Dec.  Dig.  {  125Vi.*] 

Appeal  from  District  Conrt,  Lyona  Oonn- 
ty;    F.  A.  Meckel,  Judge. 

Action  by  the  L.  A.  Watkins  Merchandise 
Company  against  the  Missouri,  Kansas  & 
Texas  Railway  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

John  Madden,  W,  W.  Brown,  and  Ll  B. 
Kellogg,  for  appellant.  Hamer  A  Harris, 
for  appellee. 

JOHNSTON,  O.  3.  This  waa  an  action  by 
the  L.  A.  Watkins  Merchandise  Company  to 
recover  damages  from  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  for  the  loss 
of  coal  tar  which  the  raUway  company  un- 
dertook to  transport  from  Emporia,  Kan.,  to 
Denver,  Colo.  The  tar  was  lost  after  it  had 
been  loaded  In  a  car  and  Intrusted  to  the 
raUway  company  for  shipment  On  the  first 
trial  of  the  case  the  district  court  directed 
a  verdict  in  favor  of  the  plaintiff,  but  upon 
an  appeal  to  this  court  it  was  held  that  there 
was  testimony  to  be  weighed  and  disputes  to 
be  settled  which  required  the  submission  of 
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the  case  to  the  Jury.'  Tbe  ruling,  therefoze, 
taking  the  case  from  the  Jnry  compelled  a 
reversal  ot  the  judgment.  Railway  Co.  v. 
Watklns,  76  Ean.  813,  92  Pac.  1102.  On  tbe 
second  trial  and  upon  testimony  substan- 
tially similar  to  that  received  on  tbe  first 
trial,  the  jury  returned  a  verdict  for  the 
plaintiff.  Some  of  the  questions  reargued  on 
this  appeal  were  determined  by  the  decision 
«n  the  first  review,  and  are  not  open  to  fur- 
ther consideration.  There  was  testimony 
that  tbe  tar  was  loaded  on  a  car  provided 
by  appellee,  and  was  placed  on  a  connecting 
track  of  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  when  it  was  in  good  condi- 
tion. After  the  delivery  of  the  car  and  be- 
fore the  loss,  the  railway  company  issued  a 
bUl  of  lading,  which,  among  other  things, 
provided  that  the  company  should  not  "be 
liable  for  leakage  or  fermenting  of  any  kinds 
of  liquids,  arising  from  expansion,  bursting 
of  packages,  or  other  unavoidable  causes." 
•On  the  first  review  It  was  held  that  In  the 
testimony  there  was  ground  for  an  Inference 
that  the  loss  might  have  been  caused  by  the 
defective  condition  of  the  tank  car  furnished 
by  appellee,  but  whether  this  was  the  cause 
of  the  loss  was  a  proper  question  for  a  jnr.v. 
In  the  second  trial  the  Inferences  .were  drawn 
and  the  deductions  were  made  by  the  Jury, 
and  they  made  special  findings  that  the  car 
was  not  an  old  one,  and  was  not  In  bad  con- 
dition when  It  was  loaded,  or  when  It  was 
accepted  for  shipment  by  the  railway  com- 
pany. This  was  a  practical  determination 
of  the  principal  question  of  fact  left  for  dis- 
position In  the  second  trial.  On  the  first 
trial,  the  railway  company  filed  a  demurrer 
to  plalntlCTs  evidence  which  was  overruled, 
and  this  ruling  was  approved  In  the  first  re- 
view. The  liability  of  the  railway  company, 
«zcept  as  limited  by  tbe  terms  of  the  bill  of 
lading,  is  for  all  losses  except  those  occa- 
sioned by  the  act  of  God,  the  public  enemy, 
or  tbe  contributing  negligence  of  the  ship- 
per. So  far  as  the  appellee  Is  concerned.  It 
Is  immaterial  what  tbe  relations  were  be- 
tween the  appellant  and  tbe  Atchison,  Tope- 
ka  &  Santa  FS  Railway  Company  which  car- 
ried the  car  from  the  gas  "works  and  placed 
it  on  appellant's  line,  and  for  which  tbe  ap- 
pellant paid  that  company  $2,  nor  Is  It  im- 
portant to  Inquire  at  this  time  whether  that 
-company  la  responsible,  to  appellant  for  the 
loss.  Appellant  Is  a  common  carrier  and  is 
responsible  for  the  loss  of  the  goods  Intrust- 
ed to  It  unless  the  loss  appears  to  have  re- 
sulted from  one  or  more  of  the  excepted 
causes.  There  Is  nothing  In  the  testimony 
which  brings  the  appellant  within  any  of  the 
exceptions  to  the  common-law  liability  of  a 
common  carrier. 

There  Is  nothing  new  or  substantial  In  the 
objections  to  testimony,  nor  Is  there  any 
crood  cause  to  complain  of  the  instructions. 


There  was  a  stipulation  In  the  bill  of  lading 
that  any  claim  which  the  shipper  might 
have  against  the  railway  company  on  ac- 
count of  loss  or  damage  occurring  on  its  line 
should  be  presented  within  thirty  days  after 
the  loss  or  damage  was  sustained.  This  pro- 
vision was  evidently  Intended  for  the  bene- 
fit of  the  railway  company  In  order  that  It 
might  Inquire  Into  the  cause  of  the  loss  and 
its  liability  therefor.  The  stipulation  Is  not 
a  material  consideration  In  this  case.  The 
railway  company  had  notice  of  the  Injury  to 
the  tank  car  and  of  the  resulting  leakage 
within  a  few  minutes  after  It  occurred.  The 
agent  of  tbe  company  Inspected  the  break, 
and  had  ample  opportunity  to  gain  full  in- 
formation as  to  the  condition  of  the  car  and 
the  cause  of  the  leakage,  and  also  to  use  any 
available  means  to  prevent  further  loss.  The 
appellee  could  not  have  given  the  railway 
company  any  more  Information  than  It  al- 
ready possessed.  Negotiations  were  prompt- 
ly begun  by  appellant  with  reference  to  the 
claim  and  with  a  view  of  fixing  the  responsi- 
bility for  the  loss  upon  tbe  Santa  F6  Rail- 
way Company.  The  ofiScers  of  appellant 
seemed  to  think  that  It  could  not  Rhculrter 
the  responsibility  upon  tbe  Santa  F6  Rail- 
way Company  until  a  Judgment  against  ap- 
pellant had  been  rendered.  Appellant  did 
not  resist  payment  because-  of  a  lack  of  de- 
mand or  notice,  but  did  insist  that  the  loss 
resulted  from  the  defective  car  which  appel- 
lee furnished.  This  claim  was  negatived  by 
the  Jury.  The  failure  to  Instruct  on  the  mat- 
ter of  a  demand  is  not  a  ground  of  reversal. 
Judgment  aflBrmed.  All  the  Justices  con- 
curring except  GRAVES,  J.,  who  did  not  sit 


(82  Kan.  801) 
KINO  V.  BELLAMY  et  al. 
(Supreme  Court  ot  Kansas.    April  9,  19101) 

(SvUahui  iy  the  Court.) 

1.  Bnxs  AND  Notes  (S  C24*)— Indobsevkhts— 
Pbesuhption  of  Ownebship. 

The  bolder  of  negotiable  iMiper  indorsed  in 
blank  is  prima  fifcie  the  owner  thereof,  and  tbe 
mere  erasure  of  previous  indorsements  does  not 
destroy  this  presumption. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {{  1826-1831;  Dec.  Dig.  | 
524.*] 

2.  AI.TKRATIOIT  or  Instbuhents  (I  24*)— Ox- 
piANATioN— Necessity. 

In  an  action  to  recover  judgment  upon  a 
promissory  note,  and  to  foreclose  a  mortgage 
given  to  secure  the  pavment  of  such  note,  the 
mortgage,  whep  ofCered  in  evidence,  was  indorsed 
in  blank  by  the  payee,  but  there  had  been  a 
previous  assignment  thereon  by  the  paj^ee,  which 
was  erased  by  red  lines  drawn  through  it.  The 
court  excluded  tbe  mortgage,  unless  the  plain- 
tiff would  first  explain  tbe  erasure,  which  he 
was  unable  to  do,  and  for  want  of  such  evidence 
his  case  was  dismissed.    Beld  error. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent.  Dig.  H  208-214 ;  Dee.  Dig. 
§24.«] 
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Appeal  from  District  Court,  Haskell  Coun- 
ty; William  H.  Thompson,  Judge. 

Action  by  Albert  EL  King  against  S^ma 
B.  Bellamy  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Beversed, 
with  directions. 

Thomas  A.  Scates  and  Albert  H.  Watklns, 
for  appellant  O.  H.  Foster,  Fred  J.  Evans, 
and  Edgar  Foster,  for  appellees. 

QBAVES,  J.  This  action  was  commenced 
by  the  appellant  In  the  district  court  of  Has- 
kell county,  to  recover  Judgment  on  a  note, 
and  to  foreclose  a  mortgage  given  to  secure 
payment  of  the  note.  The  Central  Loan  & 
Investment  Company  was  the  original  mort- 
gagee.- The  appellees  now  own  the  land 
mortgaged.  The  appellant  claims  to  be  the 
owner  and  bolder  of  the  note  and  mortgage. 
The  note  was  assigned  In  blank.  The  mort- 
gage appears  to  have  been  assigned  to  Aret- 
ta  M.  Johnson,  In  writiug,  indorsed  upon 
the  bajck  of  the  mortgage,  and  executed  by 
the  payee.  This  assignment  was  erased  by 
lines  drawn  with  red  ink  through  it  The 
assignment,  however,  clearly  appears,  and 
can  be  easily  read.  Afterward  it  was  In- 
dorsed In  blank  by  the  original  payee.  The 
appellant  upon  the  trial  offered  the  note  and 
mortgage  In  evidence.  The  mortgage  was 
excluded  for  the  reason  that  the  plaintlfC 
was  unable  to  explain  the  erasure  of  the  as- 
signment on  the  back  thereof  and  show  that 
he  was  the  owner.  The  plaintiff  having  no 
'further  evidence  to  offer,  the  case  was  dis- 
missed at  his  cost,  and  he  comes  here  by  ap- 
peal. 

The  plaintiff  claims  that  the  note  and 
mortgage  were  admissible  In  evidence  with- 
out preliminary  proof,  and  possession  es- 
tablished prima  facie  his  right  to  recover. 
We  agree  with  the  plaintiff.  It  is  a  well- 
eatabllAed  "general  rule  that  the  possession 
of  negotiable  paper  proves  prima  facie  the 
ownership  of  the  holder.  Eggan  v.  Brlggs, 
28  Kan.  711 ;  ChaUlss  v.  Wylle,  85  Kan.  506, 
11  Pac.  4S8;  O'Keeffe  v.  Bank,  49  Kan.  847, 
80  Pac.  473,  S3  Am.  St  Bep.  370 ;  Hutchison 
V.  Myerc^  52  Kan.  292,  84  Pac.  742;  Anthony 
T.  Brennan,  74  Kan.  707,  87  Pac.  1136;  8 
Qyc.  227;  2  Oyc.  239;  KeUs  v.  N.  W.  Live 
Stock  Ina.  Co.,  64  Minn.  300,  67  N.  W.  215, 
71  N.  W.  6,  88  Am.  St  Bep.  641.  In  the  case 
of  Finney  v.  Turner,  10  Mo.  207,  it  Is  said : 
"The  first  point  in  this  case  is  the  one  pre- 
sented by  the  InstmctionB  at  the  court  Al- 
lowing the  first  proposition  of  the  Instrao- 
tlon  to  be  correct,  in  the  abstract,  yet  the 
latter  part,  In  relation  to  the  burthen  of 
proof,  in  case  of  an  erased  indorsement,  is 
erroneous,  and  under  the  drcomstances  com- 
pelled the  plaintiff  to  take  a  nonsuit  The 
mere  fact  of  an  erased  indorsement  appear- 
ing on  tiie  ba(&  of  the  note  does  not  per  se 
prove   an   actual   assignment     There   may 


have  been  no  delivery,  or  the  writing  may 
have  been  the  act  of  a  stranger.  •  •  • 
The  only  proof  offered  of  an  assignment  was 
the  production  of  the  note,  with  an  erased 
indorsement  No  circumstances  or  facts  cal- 
culated to  throw  any  suspicion  upon  the  in- 
strument appeared,  but  upon  this  alone  the 
court  gave  the  instructions  complained  of. 
The  rule  of  law  is  that  everything  Is  pre- 
sumed to  be  done  rightly  until  the  contrary 
be  proved,  and  therefore  this  erasure  of  It- 
self should  not  have  raised  a  presumption 
unfavorable  to  the  holder  of  the  note."  The 
case  of  Jones  v.  Berryhlll,  25  Iowa,  293,  Is 
to  the  same  effect  In  that  opinion  It  Is 
said:  "On  the  trial  defendant  objected  to 
the  introduction  of  the  note  in  evidence,  and 
also  of  the  notarial  certificate  of  protest. 
It  seems  that  the  payee  Indorsed  the  note 
in  blank,  and  that  plaintiff,  in  sending  It  to 
New  York  for  collection,  wrote  over  this  In- 
dorsement the  words,  'Pay  cashier  Chemical 
National  Bank  or  order,'  which  latter  words 
were  erased  when  the  note  was  offered  in 
evidence.  The  objection  is  that  this  erasure 
was  not  explained.  And  we  ask  why  should 
it  be?  So  far  as  defendant  was  concerned, 
plaintiff,  being  the  holder,  and  all  the  time 
the  real  owner,  had  a  right  to  erase  these 
words  and  insert  his  own  name,  even  at  the 
time  of  trial.  Goddard  v.  Cunningham,  6 
Iowa,  400;  Pllmer  v.  Branch  State  Bank  of 
Des  Moines,  19  Iowa,  112." 

The  Judgment  of  the  district  court  Is  re- 
versed, with  direction  to  proceed  in  accord- 
ance with  the  view  herein  expressed.  AU 
the  Justices  concurring. 


(SS  Kan.  220> 

BOWLiAND  T.  HOME  INS.  00.  OF  NEW 
YOBK. 

(Supreme  Conrt  of  Kansas;    April  9,  19100 

(Svllahiu  ly  t\«  Ooitrt.) 

1.  InsuBAnoB  (S  330*>— Pbovisiors  ov  Poliot 
— Stipulation  Against  Ihouubrancies.  ' 

A  policy  of  fire  insurance  containine  a  pro- 
vision which  lead^  "It  is  stipulated  ana  agreed 
if  the  property,  or  any  part  thereof  shall  net*- 
after  become  mortgaged  or  incumbered  •  •  * 
without  written  consent  hereon,  then  this  policy 
shall  be  null  and  void,"  will  not  be  rendered  in- 
valid by  a  mortgaxe  npon  the  insured  premises 
unless  it  Is  a  valid  and  subsisting  lien  upon  the 
proirarty. 

CEjA.  Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  H  829-839;   Dec.  Dig.  {  330.*] 

2.  iNBDSAirOB    (i    8S0»)  —  "IHOUKBKANOT"  — 

Pbovisionb  o*  Pouct. 

In  such  a  case,  where  the  insured  executed 
a  mortgage  for  the  purpose  of  securing  a  promis- 
sory note  payable  more  than  a  year  after  date, 
for  rent  expected  to  become  due  under  a  lease 
where  the  term  does  not  commence  for  five 
months  in  the  future,  and  the  insured  property 
is  destroyed  by  fire  before  the  commencement  <^ 
I  the  term  under  the  lease,  such  mortgage  will  not 
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be  an  incombranoe  within  ancfa  piovidon  of  tlie 
policy. 

[Ed.  Note. — For  otlier  cases,  see  Iiisaraiice, 
Cent  Dig.  H  82&-839;    Dec  tilg.  |  830.« 

For  otlier  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  351^-3527.] 

Appeal  from  District  Court,  Miami  Coun- 
ty;    W.  H.  Sheldon,  Jodge. 

Action  by  Louis  N.  Rowland  against  the 
Home  Insurance  Company  of  New  York. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed. 

Lane  &  Lane,  for  appellant  B^ke  &  Sni- 
der, for  appellee. 

GRAYBS,  3.  This  action  was  commenced 
by  Louis  N.  Rowland  as  plaintiff  In  the  dis- 
trict court  of  Miami  county  against  the  Home 
Insurance  Company  of  New  York  as  defend- 
ant,  to  recover  upon  an  Insurance  policy  for 
loss  occasioned  by  fire.  Upon  a  trial  In  the 
district  court  the  defendant  recovered  Judg- 
ment for  costs,  and  the  plaintiff  brings  the 
case  here  by  appea-L 

The  policy  ccKitalned  a  proTUdon  which 
reads:  "It  is  stipulated  and  agreed  if  the 
property  or  any  part  thereof  shall  hereafter 
become  mortgaged  or  incumbered  •  •  • 
without  wrlttoi  consent  hereon,  then  this  p<d- 
icy  shall  be  null  and  void."  The  company 
claimed  that  this  provision  was  violated  by 
the  Insured,  and  the  policy  tiiereby  rendered 
void,  and  for  tills  reason  refused  payment 
No  other  question  Is  presented.  The  policy 
took  effect  February  28,  1904.  The  Are  oc- 
curred November  4,  1904.  The  Insured  had 
executed  a  mortgage  upon  the  premises  In- 
sured after  the  insurance  iwllcy  was  in  force 
and  before  the  flre,  but  claims  that  It  was  not 
in  force,  and  had  no  legal  effect  at  the  time 
of  the  fire.  The  facts  are  that  the  Insured 
bad  rented  200  acres  of  land  for  one  year 
from  and  after  March  1,  1905,  and  was  to 
pay  the  sum  of  $450  rent  In  cash  on  January 
1,  1906.  The  lease,  note,  and  mortgage  were 
executed,  but  were  not  Intended  to  become 
effective  until  March  1,  lb06,  when  the  In- 
sured took  possession  of  the  lands  under  the 
lease.  Under  these  ctrcumstancee  they  were 
merely  preliminary  steps  taken  toward  the 
consummation  of  an  anticipated  contract  and 
until  such  contract  was  completed  and  In 
forcej  these'  papers  were  without  present 
forca  A  mortgage  to  be  an  incumbrance 
^thln  the  meaning  of  an  insurance  t>oIicy 
must  be  a  valid  and  8ut>slstlng  lien  upon  the 
property.  13  A.  ft  B.  Ebcycl.  of  Law  (2d 
Ed.)  259;  19  Cy&  767;  Welgen  j.  OouncU 
Bluffs  Ins.  Co.,  104  Iowa,  410-^S,  78  N.  W. 
862;  Smith  v.  Niagara  Fire  Ins.  Co.,  60  Yt 
682,  IS  Atl.  353, 1  Lw  R.  A.  216,  6  Am.  St  Bei>. 
144;  Fltchner  v.  Fidelity  Mutual  Fire  As- 
sociation, lOS  Iowa,  276,  72  N.  W.  630.  One 
of  the  purposes  of  the  provision  to  prohibit 
incumbrances  from  being  placed  upon  Insured 
proi)erty  is  to  prevent  the  ownerstilp  of  the 


insured  from  being  diminished  In  value,  and 
his  interest  In  the  preservation  of  the  prop^ 
erty  thereby  decreased.  A  lien  which  has 
not  taken  effect  or  one  which  has  been  ex- 
tinguished or  one  which  for  any  reason  is  not 
effective  and  8Ul>8isting  does  not  fall  in  this 
category  and  Is  not  an  incumbrance. 

We  conclude  that  the  district  court  erred 
In  holding  that  the  appellant's  mortgage  was 
an  incumbrance,  and  the  judgment  is  revers- 
ed, with  direction  to  set  aside  the  Judgment 
in  favor  of  the  appellee,  and  enter  a  Judg- 
ment In  favor  of  the  appellant  for  the  amount 
due  on  the  policy  when  ascertained.  All  the 
Justices  concurring. 

(tt  Kao.  ass) 
8TATB  V.  WILSON. 
(Sapreme  Court  of  Kansas.    April  9,  1910.) 

Appeal  from  District  Court,  J^nson  County; 
J.  O.  Rankin,  Judge. 

S.  B.  S.  Wilson  was  convicted  «f  an  oifense, 
and  app««Is.    Affirmed. 

S.  J.  Sbively,  for  appellant  F.  S.  Jacluon, 
Atty.  Oen.,  O.  B.  Uttle,  and  H.  L.  Burgess  (O. 
W.  Oorsndi,  of  counsel),  for  the  State. 

PBR  OTJBIAM.  This  case  might  properly  be 
dismissed,  for  tlie  reason  tliat  the  alleged  tran- 
script of  the  record  is  not  so  certified  as  to  show 
that  it  is  a  true  copy  of  the  record.  Assuming, 
however,  that  it  is  a  true  transcript,  we  have  ex- 
amined It  as  to  all  the  errors  assigned,  and  do 
not  find  any  substantial  or  prejudicial  error  in 
the  proceedings  of  the  court. 

The  judgment  is  therefore  affirmed. 


(S6  Or.  538) 


OLAY  V.  CLAY. 


(Supreme  Court  of  Oregon.    April  Vi,  1910.) 

DiVOBOB  (S  280*)— APPICAI.ABI.X  Obdkbs— Au- 
UONT— DlSSOLimON  OT  Mabbzaqk. 

Under  B.  &  0.  Comp.  |  547,  providing  that 
an  order  affecting  a  substantial  right  and  which 
in  effect  determines  the  suit,  so  as  to  prevent 
a  decree  therein,  is  final,  and  may  be  reviewed 
on  appeal,  an  order  in  a  suit  by  a  husband  to 
dissolve  the  marriage,  awarding  the  wife  ali- 
mony to  enlible  her  to  make  a  defense,  pursuant 
to  B.  ft  C.  Comp.  i  612,  is  not  final,  where  the 
suit  remains  undetermined,  and  hence  was  not 
reviewable  on  direct  appeal,  though  it  would 
be  reviewable  on  appeal  from  the  final  decree. 
[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  i  764;  Dea  Dig.  I  280.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  H.  K.  Hanna,  Judga 

Suit  by  W.  S.  Clay  against  Alzlre  Clay  to 
dissolve  the  marriage  contract  From  an 
order  granting  alimony,  complainant  appeals. 
On  motion  to  Oismlss  appeal.  Motion 
granted. 

W.  BL  Phipps,  for  appellant  Bobert  O. 
Smith,  for  respondent 

MOORB,  a  J.  This  is  a  motion  to  dismiss 
an  appeaL  The  facts  are  that  this  suit  was 
begun  by  the  husband  to  have  his  marriage 
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contract  dlssolred.  The  defendant  answered 
the  complaint,  and  interposed  a  motion,  sap- 
plemented  by  affidavits,  for  an  allowance  of 
money  to  enable  her  properly  to  make  a  de- 
fense. Based  on  her  application,  the  judge, 
pursuiint  to  the  provisions  of  the  statute  (B. 
&  O.  Comp.  g  512),  ordered  the  plaintiff  to  pay 
the  sum  of  $500,  and  be  appeals. 

It  is  argued  by  defendant's  counsel  that 
the  order  complained  of  Is  not  final,  and 
therefore  unappealable:  An  order  affecting 
a  substantial  right,  and  which  in  effect  de- 
termines the  suit,  80  as  to  prevent  a  decree 
therein.  Is  final,  and  may  be  reviewed  on 
appeal.  B.  &  O.  Oomp.  {  547.  So  far  as 
disclosed  by  the  transcript,  no  decree  grant- 
ing or  denying  the  divorce  has  been  render- 
ed. The  order  herein  Is  not  void,  and,  hav- 
ing been  made  prior  to  any  final  decree,  it  is 
merely  interlocutory,  And  for  that  reason  no 
appeal  lies.  Sterling  y.  Sterling,  43  Or.  200, 
204,  72  Pac.  741;  Kesler  v.  Nice,  104  Pac.  2. 
The  plaintiff  is  not  remediless,  however; 
for,  when  the  cause  is  finally  determined, 
any  intermediate  order  affecting  a  substan- 
tial right  may  be  reviewed  on  appeal.  Van 
Voorhles  v.  Taylor,  24  Or.  247,  33  Pac.  880; 
Farmers'  Bank  v.  Key,  33  Or.  443,  54  Pac. 
206. 

It  follows  that  the  appeal  should  be  dis- 
missed, and  It  Is  so  ordered. 


(66  Or.  144) 

PECK  V.  VOGBT. 

(Supreme  Court  of  Oregon.    April  12, 1910.) 

OoNTKACTs  (i  846*)— Building   Contbacts— 
Action  fob  Bbkach— Admissibiuty  of  Bvi- 

DKNCB. 

In  an  action  for  breach  of  a  contract  to 
build  a  house  of  a  certain  quality,  where  plain- 
tiff alleged  that  the  house  was  so  negligently 
built  as  to  be  almost  worthless,  and  defendant, 
answering,  admitted  the  contract  and  payment 
of  the  price,  but  denied  any  default  in  the  work, 
and  did  not  raise  the  question  that  the  title  to 
the  lot  on  which  the  house  was  built  was  in 
plaintiff's  wife,  evidence  that  plaintiff,  though 
apparently  acting  in  his  own  name,  was  really 
the  agent  of  an  undisclosed  principal,  was  prop- 
erly excluded. 

[E}d.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  {  34S.*] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty;  Geo.  H.  Burnett,  Judge. 

Action  by  S.  B.  Peck  against  Julius  O. 
Voget.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

The  complaint  alleges  that  defendant  en- 
tered into  a  written  contract  with  plaintiff 
to  build  a  dwelling  house  on  lot  16,  block  2, 
in  the  city  of  Salem,  according  to  certain 
plans  and  specificatlonB,  which  are  made  a 
part  of  the  complaint,  from  which  it  ap- 
pears that  defendant  was  to  build  for  plain- 
tiff a  house  of  certain  dimensions  and  qual- 
ity and  was  to  be  paid  therefor  the  sum  of 
$700.    Plaintiff  alleges  that  he  has  paid  de- 


fendant the  $700  stipulated,  bat  that  defend- 
ant has  BO  negligently  bailt  the  house  that 
it  is  almost  useless  and  worthless,  and  claims- 
damages  in  the  sum  of.  $400.  Defendant  an- 
swered, admitting  the  contract  and  payment 
of  the  price,  but  denying  any  negligence  or 
default  in  the  work  or  any  damages  to  plain- 
tiff. On  the  trial  defendant  offered  proof 
tending  to  show  that  the  title  to, the  lot  on 
which  the  house  was  built  was  in  plaintiff's 
wife;  but  the  court  sustained  an  objection 
to  such  testimony,  and,  the  Jury  bavlng^ 
found  for  plaintiff  In  the  sum  of  $860,  de- 
fendant appeals. 

Geo.  G.  BlDgham  and  Carey  F.  Martin,, 
for  appellant  John  A.  Carson  and  Tboma» 
Brown,  for  respondent 

McBRlDE,  J.  (after  stating  the  facta  a» 
above).  The  objection  to  the  evidence  of- 
fered by  defendant  was  properly  sustained. 
The  contract  for  breach  of  which  the  ac- 
tion was  brought  Is  set  forth  fully  as  an  ex- 
hibit to  the  complaint,  and  shows  an  abso- 
lute agreement  to  build  a  house  for  plaintiff. 
If  defendant  wished  to  insist  upon  the^ 
proposition  that  plaintiff,  though  apparently  ' 
acting  in  his  own  name,  was  really  the- 
agent  of  an  undisclosed  principal,  he  shonld 
have  raised  that  question  by  suitable  denlals- 
in  the  answer,  so  that  plaintiff  would  be  put 
upon  notice  and  prepared  to  defend.  (Joets. 
V.  Ambs,  27  Mo.  28;  Prall  y.  Peters,  S2  NOt, 
832,  49  N.  W.  767. 

The  contract  showed  an  absolute  wrltteiv 
agreement  by  defendant  to  build  plalntiO  a 
house;  Plaintiff  contracted  and  paid  for  a. 
house  to  be  worth  $700,  and  got  one  worth 
$360.  Now,  whether  he  biillt  It  for  himselT 
or  another,  he  was  entitled  to  have  built 
Just  what  he  contracted  for.  One  contract- 
ing with  another  for  the  erection  of  a  build- 
ing ought  not  to  be  reqnlred  to  litigate  his 
title  to  the  land  on  which  it  is  erected  in 
an  action  tor  damages  for  nonperformance- 
of  the  contract,  aid  especially  where  no  Is- 
sue of  that  nature  is  tendered  by  the  answer. 

The  Judgment  ia  affirmed. 


(S6  Or.  14S> 

MUCKl/B  et  ai  y.  COLUMBIA  COUNTY 

et  al. 
(Supreme  Court  of  Oregon.    April  12, 1910.) 

1.  Appeal  and  Ebbob  (S  428*)— Noticb  or 
Appeal  —  Necessitt  roB  Indobsement  or 
Sebvicb  on  Notice. 

Compliance   with   B.   ft  O.  Comp.   {  549,. 

providing  that,  when  notice  has  not  been  given. 

in  open  court,  appellant  must  within  six  months.-. 

from  entry  of  tne  judgment  file  with  the  clerk 

of  the  court  in  which  the  Judgment  is  rendered 

the  notice  of  appeal,  with  the  proof  of  service 

indorsed  thereon,  is  jurisdictional. 

[Sid.  Note. — For  other  cases,  see  Appeal  and^ 
Error,  Cent  Dig.  H  2166^  2177;    Dec.  Dig.  i 

428.*] 
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2.  Appeai.  anb  Erbor  (§  42C»)— Notice  of  Ap- 
PBAi/— Sebvice  by  OFricEB  Who  is  Appel- 

I^NT.  ^  , 

A  aheriS  cannot  serve  the  notice  of  appeal 
in  a  case  in  which  he  is  an  appellant. 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Cent.  Dig.  {  2151 ;   Dec  Dig.  {  426.»] 

Appeal  from  Circuit  Court,  Columbia 
County;   J.   U.   Campbell,   Judge. 

Action  by  James  Muckle  and  another 
against  Columbia  County  and  another. 
Judgment  for  plalntitTs,  and  defendants  ap- 
peal.    Dismissed. 

B.  B.  Tongue  and  M.  B.  Miller,  for  appel- 
lants. L.  R.  Webster  and  DUlard  &  Day, 
ftor  respondents. 

BAKIN,  3.  Judgment  was  rendered  in 
this  cause  on  July  21,  i'MQ.  The  notice  of 
appeal  therefrom  was  Qled  January  21.  1910, 
but  no  proof  of  service  was  indorsed  therein. 
One  of  the  appellants,  Martin  White,  sber- 
iff,  on  February  18,  1810,  obtained  ex  parte 
leave  from  the  lower  court  permitting  him 
to  attach  to  the  notice  of  appeal  the  cer- 
tificate of  said  Martin  White,  as  sheriff, 
that  he  bad  served  the  notice  on  January  21, 
1910. 

By  statute  (section  549,  B.  &  O.  Comp.)  it 
la  provided  that,  when  notice  has  not  been 
given  in  open  court,  appellant  must,  within 
six  months  from  the  entry  of  the  Judgment, 
file- with  the  clerk  of  the  court  In  which  the 
judgment  Is  rendered  the  notice  of  appeal, 
with  the  proof  of  service  Indorsed  thereon. 
Compliance  with  this  requirement  is  Jurls- 
dlctlonaL  Briney  v.  Starr,  6  Or.  207;  Heu- 
ness  V.  Wells,  16  Or.  268,  19  Pac.  121 ;  Dow- 
ell  V.  Bolt,  45  Or.  89,  75  Pac.  714;  Rodman 
▼.  Manning,  50  Or.  507,  98  Pac.  866.  Nei- 
ther can  the  sheriff  serve  the  notice  of  ap- 
peal In  a  case  In  which  be  is  a  party  appel- 
lant Williams  v.  Schmidt,  14  Or.  470,  13 
Pac.  805;  section  539.  B.  &  C  Comp.  Each 
of  these  defects  is  fatal  to  the  appeaL 

The  appeal  is  dismissed. 


(W  Or.  383) 

METER  V.  lilVESLBT  «t  aL 
(Supreme  Court  of  Oregon.    April  12,  1910.) 

1.  CORTBACTB   ((   67*)— ConSIDEBATION  —  PBE- 
EiXISTINO  Oblioation. 

The  doing  or  promising  to  do  what  one  is 
already  bound  to  do  is  not  a  consideration  suffi- 
cient to  support  a  contract,  and  such  existing 
obligation  may  be  imposed  by  law  Independent 
of  contract,  or  result  from  a  subsisting  contract. 
[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  t  240;   Dec.  Dig.  {  67.*] 

2.  Monet  Paid  (|  1*)— Promise  to  Pat. 

Where  expenaiture  was  made  for  the  bene- 
fit of  the  person  making  it,  bat  proved  of  no  ben- 
efit to  him,  but  benefited  others,  who  promised 
to  pay  for  it,  the  person  making  the  expenditure 
coiild  recover  on  tne  protnise. 

[Ejd.  Note.— For  other  cases,  see  Money  Paid, 
Cent.  Dig.  !{  1-16;   Dec.  Dig.  {  1.*] 


On  motion  for  rehearing.    Motion  denied. 
For  former  opinion,  see  107  Pac.  476. 

BAKIN,  J.  The  motion  for  a  rehearing  is 
urged  upon  the  contention  that  the  expendi- 
ture by  plaintiff  in  harvesting,  curing,  ball- 
ing, and  storing  the  hops  was  the  legal  duty 
of  plaintiff,  and,  therefore,  cannot  constitute 
a  consideration  for  defendants'  promise  t6 
pay.  It  is  the  general  rule,  that  doing  or 
promising  to  do  what  one  is  already  bound 
to  do  Is  not  a  consideration  sufficient  to  sup- 
port a  contract  This  existing  obligation 
may  be  imposed  by  law,  Independent  of  con- 
tract, or  result  from  a  subsisting  contract 
9  Qyc.  847;  Page  on  Cont  {§  311,  312. 

In  this  case  plaintiff's  obligation  was  not 
one  imposed  by  law.  If  It  existed  at  all, 
it  must  have  arisen  out  of  contract;  but  it 
has  been  adjudicated  that  there  was  no  con- 
tract between  plaintiff  and  defendants,  and, 
therefore,  plaintiff  owed  them  no  contrac- 
tual duty.  He  was  held  to  be  a  trespasser. 
Defendants  were  not  seeking  to  enforce  the 
terms  of  the  lease  with  Huston,  under  which 
they  were  to  receive  one-fourth  of  the  crop 
when  harvested,  but  to  secure  the  whole 
crop,  not  under  a  contract  but  against  a 
trespasser.  Plaintiff  may  have  been  liable 
to  defendants  on  an  undertaking  given  In 
the  Injunction  suit;  but,  if  so  liable.  It  was 
not  conditioned  for  the  care  and  harvesting 
of  the  crop,  or  retaining  it  subject  to  the 
final  decree  in  the  suit  but  to  respond  in 
damages  if  the  injunction  was  wrongful. 
And  even  though  much  of  the  expenditure 
was  made  In  expectation  of  winning  the 
suit  and,  therefore  for  hla  own  benefit 
but  from  which  he  derived  no  benefit  it 
was  beneficial  to  defendants,  and  they  prom- 
ised to  pay  for  it  and  the  promise  is  with- 
in the  holding  in  Forbis  ▼.  Inman,  23  Or.  68, 
81  Pac.  204. 

Also  -the  agreement  Indnded  much  more 
than  was  cont«nplated  by  the  lease  or  due 
from  plaintiff,  if  defendants  were  relying 
upon  the  lease;  viz.,  it  required  him  to  store 
the  whole  crop  of  hops  in  the  hop  house  and 
not  more  them  out  of  Polk  county  until  the 
decision  of  the  Supreme  Court  This,  was 
complied  with,  and  was  a  sufficient  consid- 
eration for  the  whole  promise. 

The  motion  is  denied. 


(M  Or.  126) 
E.  H.  MOOREHODSE  &  00.  t.  WEIS- 

TER  CO. 
(Supreme  Court  of  Oregon.    April  1^  1910.) 

Appeal  and  Error  ({  263*) — Reservation  or 
Grounds  of  Review— Nbcessitt  fob  Ex- 
ceptions—Instructions. 

The  correctness  of  an  instruction  cannot 

be   reviewed,    where   no   exception   was   saved 

thereto. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  IMg.  H  1516-1S32;    Dec.  Dig.  S 

263.*] 
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On  petition  for  rehearing.  Former  hold- 
ing overruled,  and  Judgment  of  the  lower 
court  aGBrmed. 

For  former  opinion,  see  107  Pac  470. 

McBRIDB,  J.  In  our  former  opinion  in 
this  case  (107  Pac.  470)  we  held  that  the 
Judgment  should  be  reversed  on  account  of 
the  giving  of  the  following  instruction: 
"Of  course.  If  you  find  the  goods  were  so 
sold  as  claimed  by  the  plaintiff,  It  would  be 
your  duty  to  return  a  verdict  or  find  that 
the  amount  due  therefor  from  the  defend- 
ant to  the  plaintiff  was  $517,  as  alleged." 
We  held  this  instruction  to  be  erroneous,  In 
that  it  assumed  the  value  of  the  goods  to  be 
fixed  as  a  matter  of  law,  when,  in  fact,  such 
value  was  one  of  the  disputed  questions  in 
the  case.  Appellant's  printed  abstract  shows 
that  this  Instruction  was  excepted  to;  but, 
upon  comparing  the  abstract  with  the  tran- 
script on  file,  we  find  this  to  be  an  error, 
and  that  no  exception  was  saved  to  the  par- 
ticular Instruction  held  by  us  to  be  errone- 
ous. 

Our  former  holding  Is  overruled,  there- 
fore, and  the  Judgment  of  the  court  below 
l8  affirmed. 


(66  Or.    147) 

PORTLAND  FISH  CO.  et  «1.  v.  BENSON 

et  al. 
(Sapieme  Coart  of  Oregon.    April  12,  1910.) 

1.  Fish  (i  12*)— Stookiito  Sibeaics— Globiho 

Rthhamh — StATDIES. 

B.  &  O.  Comp.  i  410(^  providing  that  the 
boeurd  of  fish  commissioQeTs  may  stock  the  vari- 
ous streams  of  the  state  with  salmon  and  other 
fish,  and,  for  purpose  of  protecting  the  same, 
may  close  the  streams  for  an  indefinite  i>eriod, 
to  be  determined  by  them,  must  be  construed  in 
reference  to  the  habits  of  the  fish,  relative  to 
which  the  board  acts. 

[Ed.  Note.— For  other  cases,  see  Slsh,   Dec. 
Dig.  {  12.*] 

2.  Fish   (t  12*)— Sai,mor— Closkd   Season- 
Peopooahon— Statutes. 

Under  B.  &  C.  Comp.  f  4106,  providing  that 
the  board  of  fish  commissioners  may  stodt  the 
streams  of  the  state  with  salmon,  and,  to  pro- 
tect the  same,  close  the  streams  indefinitely,  the 
board  stocked  a  stream  with  salmon,  and  closed 
the  stream  from  March  1st  to  May  1st.  B.  & 
C.  Comp.  {  4074,  as  amended  by  I^wb  1903^  p. 
233,  §  7,  maices  it  unlawful  to  taKe  salmon  under 
12  inches  in  length,  and  its  provision  for  fishing 
appliances  maiies  it  impossible  to  catch  the 
young  fry.  By  another  statute,  the  stream  was 
dosed  from  March  15th  to  April  16tb  of  each 
year.  When  salmon  are  about  one  year  old 
they  migrate  to  the  sea,  and  when  four  yeais 
old  they  return  to  the  spawning  beds  and  both 
male  and  female  die  after  spawning  once.  The 
spawning  season  begias  in  July  and  the  migra- 
tory movement  i>eKins  as  early  as  February 
and  continues  until  October.  Held,  that  sec- 
tion 4106,  when  construed  with  the  habits  of 
the  salmon  was  intended  to  protect  the  fish  prior 
to  the  spawning  season,  and  had  no  reference  to 
young  fry,  which  were  provided  for  by  section 
4074,  and  hence  the  closed  season  was  reasonable 
and  valid. 

[Ed.   Note.— For  other  cases,  see  Fish,  Dec 
Dig.  }  12.*] 


3.  Fisu  (5  12*)— Stocking  Fish— Closed  Sea- 
son— Notice. 

Under  B.  &  O.  Comp.  {  4106,  providing  that 
the  board  of  fish  commissioners  may  stock  the 
various  streams  of  the  state  with  salmon,  and, 
to  protect  the  same,  may  close  the  streams  in- 
definitely, and  shall  publish  notice  of  the  dosing, 
and  making  it  unlawful  to  fish  in  such  stream 
after  such  notice  until  a  like  notice  is  published 
that  the  stream  is  open,  where  the  board  in 
closing  the  stream  specifically  limits  the  dosed 
season  no  opening  notice  is  necessary. 

[Ed.  Note.— For  other  cases,  see  Fish,  Dea 
Dig.  {  12.*] 

4.  CONSriTDTIOWAI.  IiAW  (I  286*)  —  EquAL 
PBOTEcnoif  or  liAws— Osdeb  or  Fish  Com- 
mission ebb. 

An  order  of  the  board  of  fish  commissioners 
acting  under  B.  ft  0.  Comp.  |  4106,  closing  a 
portion  of  a  stream  which  they  had  stodted  with 
salmon,  does  not  deny  the  equal  protection  of 
the  law  to  fishermen  in  that  iwrtion  of  the 
stream  because  other  fishermen  in  other  parts  ot 
the  stream  were  not  affected,  since  the  order  af- 
fected all  similariy  situated. 

[Ed.  Note.— For  other  cases,  see  Constitutioa- 
al  Law,  Dec.  Dig.  i  236.*] 

5.  CvsTOHB  AND  Usages  (i  8*)— Oonxbol  oir 
Statute. 

Where  a  custom  contravenes  the  express 
provisions  of  a  statute,  the  statute  will  prevail. 
[E:d.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent.  IMg.  §t  &-10;   Dec.  Dig.  $  8.*  J 

a  Fish  (tt  1,  8*)— Rights  or  State- Reouul- 

TION. 

The  title  to  the  bed  of  aU  navigable  rivers 
l)eing  in  the  state,  the  title  to  fish  before  they 
are  captured  is  in  the  state  in  its  sovereign  ca- 
pacity, in  trust  for  all  its  citizens;  and  the 
right  to  fish  is  subject  to  such  laws  as  the  Lieg- 
islature  may  enact  tending  to  protect  them  from 
extinction  by  exhaustive  methods  of  capture. 

[Ed.  Note.— For  other  cases,  see  Fish,  CenL 
Dig.  H  1.  1ft;  Dec  Dig.  H  1,  8.*] 

7.  Injunction  (i  105*)— Cbiminai,  Pbobkou- 

TIONS. 

Generally,  equity  will  not  enjoin  criminal 

Srosecutions,  even  under  a  void  law,  wha«  the 
efendant  may  have  a  full  and  adequate  remr 
edy  at  law,  but  where  the  enforcement  of  the 
void  law  would  deprive  a  party  of  property 
rights,  its  enforcement  may  be  enjoined. 

[E<d.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  K  178,  179;  Dec  Dig.  |  105.*] 

8.  iKjUNonow  ({  85*)- Remedy  at  Law  — 
Void  Oboeb  or  Fish  Comuibsionbbs. 

Where  a  statute  empowering  a  board  of  fish 
commissioners  to  dose  a  stream  after  having 
stocked  it  is  valid,  that  an  order  made  in  pur- 
suance of  ttie  statute  closing  a  stream  against 
fishing  on  penalty  of  criminal  prosecution  is  ir- 
regular in  the  matter  of  notice,  etc,  will  not 
give  equity  Jurisdiction  to  enjoin  the  enforce- 
ment of  the  order,  since  there  is  an  adequate 
remedy  at  law. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  U  155,  166;  DecDig.  {  85.*] 

Appeal  from  Circuit  Court,  Multnomali 
County ;  Robert  O.  Morrow,  Judge. 

Suit  by  the  Portland  Fish  Company  and  oth- 
ers against  F.  W.  Benson  and  others.  XYom 
a  decree  dismissing  the  complaint,  plaintiffs 
appeal.    AfiSrmed. 

This  is  a  suit  to  eojoln  tlie  board  of  fish 
commissioners  from  enforcing  an  order  made 
by  it  closing  to  fishing  the  lower  Willamette 
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and  the  Cladcaauu  rivets  from  March  1  to 
May  1  of  1910. 

The  complaint  alleges  that  In  the  month 
of  January^  1910,  the  board  (ssued  the  fol- 
lowing order  and  notice:  "Know  all  men  by 
these  presents:  That,  whereas,  the  board  of 
fish  commissioners  of  the  state  of  Oregon  and 
the  United  States  Burean  of  Fisheries  have 
propagated  and  stocked  and  are  propagating 
and  stocking  the  waters  of  the  Willamette 
and  Clackamas  riyers  and  their  tributaries, 
In  the  state  of  Oregon,  with  salmon  fish; 
and  whereas,  said  streams  are  frequented  by 
salmon  fish,  and,  for  the  purpose  of  protect- 
ing the  same,  the  said  board  of  fish  commis- 
sioners has  decided  to  close  the  said  Willa- 
mette river  and  its  tributaries  below  and  north 
of  the  falls  thereof  at.  Oregon  City,  and  all 
of  the  Clackamas  river  and  its  tributaries, 
to  prevent  flshing  therein,  in  any  manner 
whatever,  for  salmon  fish,  during  the  period 
of  time  herein  q;>eclfled.  Now,  therefore,  no- 
tice Is  hereby  given  by  said  board  of  fish  com- 
missioners that  said  Willamette  river  and  Its 
tributaries,  below  and  north  of  the  falls 
thereof  at  Or^on  City,  and  all  of  said  Clack- 
amas river  and  its  tributaries,  are,  and  each 
of  them  Is,  hereby  closed  to  fishing,  in  any 
manner  whatever,  for  salmon  fishing,  be- 
tween 12  o'clock  noon  on  the  1st  day  of 
March,  1910,  and  12  o'clock  noon  on  the  1st 
day  of  May,  1910;  and  it  Is  and  will  be  un- 
lawful to  fish- for  or  take  or  catch  any  salmon 
flab  In  any  of  said  waters  during  said  period 
of  the  time  above  specified.  Any  and  all  per- 
sons whomsoever  so  flshing  in  violation  of 
this  notice  will  be  prosecuted  as  by  law  pro- 
vided;" that  plaintiffs  are  engaged  in  the 
business  of  catching  fish  In  such  streams  for 
market;  that  the  streams  are  closed  by  stat- 
ute from  March  15th  to  April  15th  of  each 
year,  but  during  the  remainder  of  the  time 
Included  in  the  order  they  have  had  and  ex- 
ercised the  right  to  fish  in  the  streams,  and 
that  by  Immemorial  custom  such  right  Is  a 
vested  right  The  order  was  made  under 
the  authority  of  section  4106,  B.  &  C.  Comp., 
and,  so  far  as  Important  here,  reads:  "The 
board  of  fish  commissioners  is  authorized  by 
this  act  to  propagate  and  stock  the  various 
waters  and  streams  of  this  state  with  salmon 
(and  other  fishes)  •  •  •  and  for  the  pur- 
pose of  protecting  the  same  liiey  are  hereby 
authorized  to  close  any  stream  •  •  *  f re- 
quented  by  salmon,  or  any  stream  which  they 
have  stocked  •  •  «  (for  that  purpose) 
they  shall  cause  notice  thereof  to  be  filed  in 
the  office  of  the  county  clerk  in  each  county 
in  which  such  stream  •  •  •  ues,  and 
■hall  publish  such  notice  in  some  public  news- 
paper ♦  •  •  for  four  successive  weeks. 
*  *  *  and  shall  cause  like  notices  to  be 
published  for  such  time  in  three  conspicuous 
places  on  the  banks  of  such  stream;  •  •  * 
and  it  shall  be  unlawful  at  any  time  after  the 
expiration  of  the  date  specified  in  said  notice 
for  any  person  to  fish    •    •    *    until  notice 


shall  be  filed  and  likewise  pnblisbed  •  •  • 
of  the  opening  of  such  stream  •  •  •  for 
flshing."  The  proceedings  of  the  board  In  is- 
suing the  notice  and  in  the  service  thereof 
are  alleged  to  be  irregular,  without  author- 
ity, and  void,  for  the  reason,  among  others, 
that  the  order  was  not  authorized  by  the 
board  at  a  regular  or  an  adjourned  meeting, 
or  at  a  meeting  specially  called  for  that  pur- 
pose ;  that  the  closing  of  the  streams  is  un-  • 
necessary  for  the  protection  and  guard  of  the 
propagation  of  salmon;  that  the  notice  was 
not  served  as  required  by  law;  that  it  In- 
fringes upon  a  vested  right  of  plalntifts  and 
a  custom  of  long  standing. 

Defendants  demurred  to  the  complaint  for 
the  reason  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  suit,  and  that 
the  court  has  no  jurisdiction  of  the  subject- 
matter  of  the  suit  The  demurrer  was  sus- 
tained, and  decree  rendered  thereon  dismiss- 
ing the  complaint    Plaintiffs  appeal. 


Isham  N.  Smith,  for  appellants. 
Crawford,*  for  respondents. 


A.    Uk. 


BASIN,  3.  (after  stating  the  facts  as  above). 
Salmon  fishing  Is  a  very  extensive  Indus- 
try in  Oregon,  and  the  Legislature  has  for 
many  years  sought  to  protect  that  industry 
by  the  enactment  of  various  laws,  among 
which  Is  section  4106,  B.  9c  O.  Comp.,  above 
quoted,  to  the  end  that  the  supply  of  salmon 
shall  not  become  exhausted,  and  it  must  be 
assumed  that,  in  enacting  these  laws,  the 
Legislature  had  in  mind  the  conditions  and 
habits  of  the  various  species  of  salmon,  so , 
far  as  known,  and  some  of  these  condltlona 
and  habits  will  aid  us  in  construing  section 
4106,  supra,  which  is  the  authority  for  the 
board's  action  complained  of  here.  It  is  as- 
serted by  those  who  have  made  a  special 
study  of  salmon  and  their  habits  that  the 
young  try  do  not  remain  in  the  fresh  water, 
but  soon  after  they  are  a  year  old  and 
while  they  are  yet  quite  small  they  migrate 
to  the  sea.  At  probably  four  years  of  age 
they  return  to  the  streams  for  spawning, 
usually  to  the  one  In  which  they  were  orig- 
inally spawned.  The  movement  of  the  sal- 
mon up  the  stream  toward  the  spawning 
beds  is  prompted  by  the  breeding  instinct, 
and  begins  as  early  as  February  and  may 
continue  as  late  as  October.  And  it  Is  es- 
tablished that  soon  after  spawning  both 
males  and  females  die,  each  individual  spawn- 
ing only  once.  The  spawning  season  begins 
usually  In  July,  continuing  as  late  as  Octo- 
ber, varying  according  to  the  species,  and  the 
locality  of  the  stream.  See  Manual  of  Fish 
Culture,  by  Geo.  M.  Bowers,  United  States 
Fish  Commissioner;  and  American  Food  and 
Game  Fishes,  by  D.  S.  Jordan  and  Barton  W. 
Eiverman.  The  question  arises,  Does  the  stat- 
ute authorize  the  board  to  close  the  stream 
against  fishing  during  a  period  prior  to  the 
spawning  season?    Plaintiffs  contend  that  it 
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only  authorizes  tbe  closing  for  the  protection 
of  the  young  fish,  but  such  protection  Is  al- 
ready provided  by  section  4074  as  amended 
(Laws  1908,  p.  233),  which  makes  It  unlaw- 
ful to  talce  or  flsb  for  salmon  under  12  Inches 
in  length,  and  also  the  provisions  as  to  fish- 
ing appliances  make  it  Impossible  to  catch 
the  young  fry  while  they  are  In  the  streams. 
Neither  Is  protection  needed  for  the  spawn- 
'  Ing  fish  thereafter,  as  they  are  of  no  value. 
But  the  closed  season  contemplated  by  sec- 
tion 4106  may  be  for  an  indeflnlte  period 
which  may  Include  the  whole  year,  as  nei- 
ther the  season  nor  the  length  of  the  closed 
period  are  mentioned,  but  It  may  be  closed 
Ind^nltely,  as  appears  from  the  last  clause 
of  the  section,  which  provides  for  a  notice 
when  the  board  shall  declare  the  stream 
open  to  flshlng.  Tbe  statute  refers  to  other 
fishes  as  well  as  salmon,  the  habits  of  which 
are  very  different  from  salmon,  and  the  stat- 
-ate  must  be  applied  to  each  according  to  its 
habits.  The  protection  of  the  statute  may 
include,  and  must  have  been  intended  to  pro- 
tect, the  run  of  tbe  fish  to  the  spawning 
beds  which  as  to  salmon  is  the  greater  need, 
and  the  notice  closes  tbe  stream  for  two 
months  during  which  tbe  fish  need  protec- 
tion for  the  purpose  of  propagation.  And  as 
in  this  case  the  closed  period  is  specifically 
limited  no  special  order  or  notice  of  tbe  open- 
ing of  the  stream  Is  necessary. 

Plaintiffs  contend  that  the  period  during 
which  the  board  has  ordered  the  streams  clos- 
ed Is  unreasonable,  in  that  the  time  neces- 
sary to  protect  and  guard  the  propagation 
and  growth  of  salmon  In  such  streams  does 
not  Include  the  time  from  March  Ist  to  15th 
and  April  15th  to  May  Ist  This  objection 
is  based  on  the  theory  that  the  purpose  of 
this  statute  is  to  protect  the  young  fry,  but 
we  have  concluded  otherwise,  as  they  need 
no  additional  protection  during  the  first  year 
of  their  existence  as' we  have  already  seen. 
Tbe  history  of  the  habits  of  the  fish  shows 
that  for  their  propagation  it  Is  Imperative 
that  they  shall  be  permitted  to  proceed  up 
the  streams  during  the  earlier  months  of  the 
year  and  this  is  within  the  protection,  as  to 
salmon,  contemplated  by  tbe  Legislature  and 
intended  by  the  board. 

Again,  it  is  urged  by  plaintiffs  that  the  or- 
der of  the  board  denies  equal  protection  of 
the  law  to  plaintiffs  In  that  the  notice  has 
the  effect  to  close  portions  of  the  stream  leav- 
ing other  portions  of  it  open,  but  this  affects 
the  locality  and  not  the  Individual ;  where  the 
stream  is  open  It  is  open  to  everybody,  and 
there  Is  no  discrimination  or  spoliation  of 
property.  A  law  that  operates  only  In  a  lim- 
ited territory  to  accomplish  a  specific  purpose 
does  not  deny  equal  protection  of  the  laws, 
as  It  affects  all  persons  equally  and  Impar- 
tially who  are  similarly  situated.  6  A.  &  B. 
Ency.  80.  To  constitute  a  law  a  violation  of 
the  fourteenth  amendment  of  the  Constitution 
of  the  United  States,  it  must  be  sucb  as  dl»- 


crUnlnates  against  the  individual  or  a  class 
of  persons,  and  does  not  apply  to  all  persons 
similarly  situated.  6  A.  ft  E.  Ency.  78.  Nor 
can  a  custom  to  flSb  in  those  streams  aid 
plaintiffs,  for  when  a  custom  contravenes  the 
express  provisions  of  a  statute,  the  statute 
will  prevail.  12  Cye  1054.  The  title  to  tbe 
bed  of  all  navigable  rivers  I)elng  in  the  state, 
the  right  to  fish  therein  is  subject  to  Its  con- 
trol and  supervision.  Hume  v.  Rogue  River 
Packing  Co.,  51  Or.  267,  83  Pac.  391,  92  Pac. 
1065,  96  Pac.  865.  The  title  to  tbe  fish  be- 
fore they  are  captured  is  in  the  state  In  Its 
sovereign  capacity,  In  trust  for  all  its  citizens, 
and  the  right  to  fish  is  subject  to  such  laws 
as  the  Legislature  may  enact  tending  to  pro- 
tect them  from  extinction  by  exhaustive  meth- 
ods of  capture.  This  question  is  settled  by 
the  opinion  of  Mr.  Justice  Moore  in  State  ▼. 
Hume,  52  Or.  1,  95  Pac.  808|  in  which  he 
says :  "It  is  a  generally  recognized  principle 
that  migratory  flsb  in  tbe  navigable  waters 
of  a  state,  like  game  within  its  borders,  are 
classed  as  animals  ferse  naturse,  the  title  to 
which,  so  far  as  that  claim  is  capable  of  be- 
ing asserted  before  possession  Is  obtained,  is 
held  by  the  state  in  its  sovereign  capacity 
In  trust  for  all  Its  dtlzens;  and,  as  an  in- 
cident of  the  assumed  ownership,  tbe  legis- 
lative assembly  may  enact  sucb  laws  as  tend 
to  protect  the  species  from  injury  by  human 
means  and  from  extinction  by  exhaustive 
methods  of  capture."  See,  also,  In  re  Deln- 
Inger  (O.  O.)  108  Fed.  623. 

The  defendants  contend  that  plaintiffs  have 
a  complete  remedy  at  law,  and  therefore  eq- 
uity win  not  entertain  a  suit  to  enjoin  the 
enforcement  of  the  order  of  the  board,  while 
plaintiffs  Insist  that  equity  will  entertain  Ju- 
risdiction where  property  rights  will  be  de- 
stroyed and  criminal  proceedings  Instituted 
under  a  void  law,  and  that  tbe  facts  in  this 
case  are  within  that  rule.  It  is  a  general 
rule  tiiat  equity  will  not  enjoin  criminal  pros- 
ecutions, even  under  a  void  law,  when  the 
defendant  inay  have  a  fnll  and  adequate  rem- 
edy at  law.  High  on  Injunction,  i  1244; 
Spelling  on  Extra.  Rel.  %  24;  Thompson  t. 
Tucker,  15  Okl.  486,  83  Pac.  413.  See  note 
to  this  case  in  6  Am.  &  Eng.  Ann.  Cas.  1012. 
But  the  enforcement  of  a  void  law  or  a  pro- 
ceeding ultra  vires,  whether  it  is  attempted 
to  be  enfOT-ced  by  criminal  prosecution  or  oth- 
erwise, which,  if  enforced,  would  deprive  a 
party  of  a  property  right,  may  be  enjoined. 
This  distinction  Is  well  stated  in  High  on  In- 
junction, at  section  68:  "So  equity  will  not 
Interfere  by  injunction  to  restrain  manldpal 
oflBcers  from  the  prosecution  of  suits  for  tbe 
violation  of  city  ordinances,  such  proceedings 
being  of  a  quasi  criminal  nature,  since  eq- 
uity will  not  Interfere  with  the  execution  of 
the  criminal  law,  whether  pertaining  to  the 
state  at  large  or  to  municipalities.  •  •  • 
If,  however,  the  act  concerning  which  an  ar- 
rest or  criminal  prosecution  is  threatened  af- 
fects civil  property  and  its  enjoyment,  in 
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protecting  the  property  right,  equity  may 
properly  enjoin  the  criminal  prosecntlon. 
But  In  such  case  Its  interference  la  founded 
solely  upon  the  ground  of  injury  to  property 
and  the  necessity  of  preserring  property 
rights."  See,  also,  L'Hote  v.  City  of  New 
Orleans,  51  La.  Ann.  93,  24  South.  608,  44  L. 
R.  A.  90.  To  the  same  effect  is  iNew  Orleans 
Baseball,  etc.,  Co.  v.  New  Orleans,  118  La. 
22S,  42  South.  784,  8  L.  R.  A.  (N;  S.)  1014,  118 
Am.  St.  Rep.  366,  reported  in  10  Am.  ft  Eng. 
Ann.  Cases,  in  the  note  to  which,  at  page  760, 
It  is  stated:  "The  reported  case  lays  down 
the  well-settled  rule  that  when  penal  ordi- 
nances injuriously  affect  existing  property 
rights,  their  legality  or  constitutionality  may 
be  inquired  into  by  a  court  of  equity,  and 
their  execution  enjoined  in  a  proper  case" — 
where  many  cases  are  cited.  It  is  said  In 
Bryan  ▼.  BIrmingbam,  154  Ala.  447,  45  South. 
922:  "The  Jurisdiction  of  equity  is  purely 
and  excluslTely  civil,  and  such  courts  are 
without  power  to  enjoin  or  restrain  threaten- 
ed crimes  or  threatened  prosecutions,  and  this 
rule  applies  to  prosecutions  under  municipal 
ordinances  as  well  as  state  laws."  To  the 
same  effect  is  High  on  Injunc.  {  1S26;  and 
Mr,  Justice  Moore  makes  the  same  distinction 
in  Sandys  v.  Winiams,  46  Or.  327,  80  Paa 
642,  and  in  Hall  v.  Dunn,  62  Or.  480,  97  Pac. 
811.  It  is  stated  in  Spelling  on  Extra.  Rel. 
I  611,  that  it  is  well  settled  that  Injunction 
will  not  issue  to  prevent  officers  from  doing 
acts  authorized  by  valid  laws.  High  on  In- 
Junc:  {  1309. 

In  the  case  before  ns  the  statute  is  valid, 
■nd  the  order  of  the  board  was  made  in  con- 
formity with  the  power  conferred,  and  there- 
fore was  not  an  infringement  of  a  civil  right 
of  plaintiffs.  Oliey  have  no  right  to  fish  for 
salmon  during  the  period  during  which  fish- 
ing is  forbidden  by  the  order  and  notice,  and 
whether  they  are  criminally  liable  for  a  viola- 
tion of  the  order,  by  reason  of  the  insufficien- 
cy of  the  service  of  the  notice,  equity  will 
not  entertain  Jurisdiction  to  determine,  the 
remedy  being  complete  at  law.  This  same 
principle  is  recognized  In  tax-sale  cases.  It 
is  only  when  the  tax  is  void  for  Jurisdictional 
defects  that  equity  will  interfere.  Welch  v. 
Clatsop  Co.,  24  Or.  452,  33  Pac.  934.  It  is  said 
in  Albany  ft  Boston  Mining  Co.  v.  Auditor 
General  et  al.,  87  Mich.  891:  "Equity  will 
not  interfere  to  restrain  the  collection  of  the 
public  revenue  for  mere  Irregularities." 

Our  attention  is  called  to  the  case  of  In 
re  Fish  Seizure,  5  Ohio  Dec.  653.  The  ques- 
tions involved  in  that  case  only  relate  to  the 
conflscatlon  of  property  for  violation  of  the 
statute,  and  has  no  bearing  upon  the  validity 
of  the  statute  involved  here,  providing  for 
the  protection  of  the  fish  or  the  authority  of 
tbe  board  to  make  the  order  complained  of. 

Therefore  the  complaint  is  insufficient  to 
give  the  court  Jurisdiction,  and  the  decree  of 
the  lower  court  is  affirmed. 


(B«  Or.  n?) 
TAI.BOT  V.  W.   K.   SMITH   SECUBITT 
SAVINGS  ft  TRDST  CO.  etjj. 

(Supreme  Court  of  Oregon.    April  12,  1910.) 

BOUNDABIES  (I  54*)  —  ESTABLIBHKBNT  —  SUB- 
VET. 

Where  there  ia  conveyed,  out  of  a  larger 
tract  of  the  grantor,  a  apecific  quantity  of  land 
by  metes  and  bounda,  leaving  nothing  indefinite 
or  uncertain,  the  grantor  can  defeat  a  boundary 
as  fixed  thereby,  by  reaaon  of  a  subsequent  er- 
roneoua  survey  and  the  conaequent  setting  of 
stakes  inconsistent  with  the  description  in  the 
deed,  only  by  showing  the  grantee  baa  lost  part 
of  the  conveyed  land  by  some  meana  known  to 
the  law,  auch  aa  an  agreement  within  the  atatnte 
of  frauds,  settlement  of  a  disputed  boundary,  or 
adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  {  54.*] 

On  motion  for  rehearing. '  Denied. 
For  former  opinion,  see  107  Pac.  480. 

EAKIN,  J.  By  the  motion  it  Is  suggested 
that  the  court  is  in  error  in  stating  that  it 
may  be  taken'  as  conceded  that  the  descrip- 
tions in  the  deeds  include  the  ground  claimed 
by  plaintiff.  I^at  the  160  rods  south  from 
the  north  line  of  the  claim,  which,  the  deeds 
designate  as  the  south  line  of  the  Watson  and 
Beal  tracts,  extends  to  the  south  line  of  the 
land  claimed  by  plaintiff,  there  Is  certainly 
not  one  word  of  controversy.  Not  a  witness 
was  called  to  show  where  the  courses  and 
distances  of  the  descriptions  in  the  deeds 
would  locate  the  south  line  of  t}tese  tracts, 
and  as  the  donation  claim  is  Jus}:  a  mile 
square,  it  must  be  on  the  middle  line  of  the 
claim,  and  there  would  be  no  room  for  con- 
troversy here  if  such  measurements  do  not 
extend  south  of  the  north  line  of  the  tract 
plaintiff  is  contending  for.  Defendants  only 
claim  the  ground  described  in  tbeir  deeds. 

Again,  it  is  suggested  that  Miss  Talbot  fix- 
es the  time  of  the  Henry  survey  as  the  time 
of  the  sale  to  Watson.  Miss  Talbot  testified 
on  May  22,  1007,  that,  "I  was  64  years  old 
day  before  yesterday."  The  Watson  deed 
was  made  November  28, 1856,  so  that  she  was 
Just  8^  years  old  at  that  time.  Her  recollec- 
tion now  of  the  time  and  circumstances  of  a 
survey  made  wheu  she  was  3^  years  old  can 
hardly  be  depended  on  to  determine  whether 
It  was  made  before  or  after  the  execution  of 
the  deed  to  Watson,  for  the  purpose  of  con- 
tradicting or  controlling  the  description  con- 
tained in  the  deed.  However,  she  testified 
that  the  survey  was  made  in  1858,  but  If  she 
meant  1856  yet  she  says  the  survey  followed 
the  making  of  the  deed  to  Watson.  There- 
fore the  description  in  the  deed  has  no  ref- 
erence to  that  survey  or  its  stakes,  and  such 
stakes  did  not  become  monuments  in  any 
manner  affecting  the  description  in  the  deed. 
Counsel  for  plaintiff  say  that  her  contention 
is  for  the  location,  on  the  ground,  of  a  line 
160  rods  south  of  the  north  boundary  of  the 
Talbot  claim,  as  located  at  the  time  of  the 
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deed,  evidently  meaning  the  Henry  survey. 
But  that  survey  was  not  made  at  the  time 
of  the  execution  of  the  deed.  However,  plain- 
tiff is  entitled  to  have  the  line  located  160 
rods  south  of  the  north  line  of  the  claim. 
To  defeat  the  descriptions  In  the  deeds,  plain- 
tiff also  urges  that  the  fence  line  or  a  stake 
set  by  some  one  has  been  acquiesced  in  for  a 
long  time,  and  should  control.  But  there  never 
was  any  dispute  as  to  where  the  line  should 
be;  nor  was  there  any  circumstance  to  call 
for  a  settlement  of  a  dispute.  Legal  agree- 
ments as  to  disputed  boundaries  are  based 
upon  the  fact  that  the  true  line  is  not  x>nly 
In  dispute,  but  to  some  extent  undefined  and 
unknown.  Lennox  v.  Hendricks,  11  Or.  33, 
4  Pac.  515.  Here  there  was  no  dispute,  no  in- 
deflniteness  or  uncertainty;  nor  was  there 
a  settlement  of  a  pretended  dispute.  On  the 
contrary,  the  grantors  conveyed,  out  of  a 
larger  tract,  a  specific  quantity  of  land  by 
metes  and  bounds,  leaving  nothing  indefinite 
or  uncertain.  And  the  grantor  or  bis  heir 
now  seeks  to  dispute  the  description,  not  by 
reason  of  a  mistake,  but  because,  by  errone- 
ous surveys,  stakes  were  set  inconsistent  with 
that  description.  She  can  only  do  this  by 
showing  that  the  grantee  has  lost  part  of 
the  land  conveyed  to  him  by  some  means 
known  to  the  law;  such  as  an  agreement 
within  the  statute  of  frauds,  settlement  of  a 
disputed  boundary  or  adverse  possession,  none 
of  which  has  been  shown  in  this  case. 

As  to  the  description  in  the  deed  by  Wat- 
son to  Beal,  the  point  of  beginning  is:  "A 
stake  or  comer"  identified  by  courses  and 
distances,  but  plaintiff  Is  not  relying  upon 
this  stake  or  comer,  nor  la  It  shown  to  be  a 
monument  controlling  the  measurements. 
The  description  places  the  south  line  160  rods 
south  of  the  north  line  of  the  claim,  and  "to 
contain  Just  20  acres  no  more  and  no  less." 
The  description  in  the  deed  from  Talbot  to 
Beal  commences  at  a  "stake  or  comer"  which 
is  160  rods  south  of  the  north  line  of  the  claim, 
"said  stake,  comer  or  beginning  place,  being 
the  southeast  comer  of  a  tract  of  land  sold 
by  the  above  parties  to  W.  P.  Watson,"  "to 
contain  Just  10  acres  no  more  or  less."  There 
can  be  no  doubt  as  to  the  meaning  of  these 
descriptions;  they  being  specific  as  to  lines 
and  quantity  of  land  conveyed,  and  the  pur- 
pose being  to  make  the  south  line  of  both 
tracts  conform  to  the  south  line  of  the  origi- 
nal Watson  tract  No  monument  is  men- 
tioned as  a  controlling  or  permanent  one. 
It  is  said  In  Hale  v.  Cottte,  21  Or.  560,  586, 
28  Pac.  901,  902:  "If  It  appear  from  the  face 
of  the  conveyance,  in  the  light  of  surround- 
ing circumstances,  that  the  courses  and  dis- 
tances as  given  correctly  describe  the  land 
Intended  to  be  conveyed,  they  wiU  of  course 
prevail,"  regardless  of  the  monuments  men- 
tioned. 

The  motion  is  denied. 


(66  Or.  tB7) 

TAYLOR  SANBS  FISHING  CO.  t.  BESNSON 
et  aL,  State  Land  Board. 

(Supreme  Court  of  Oregon.     April  12,  1910.) 

1.  Navigable  Watebs  (5  37*)— Isi,awds— Bed 
OF  Stbeau. 

Under  Act  Feb.  14,  1859,  c.  33,  11  Stat. 
383,  conferring  on  the  state  of  Oregon  on  its 
admissioo  ownership  of  aU  that  part  of  the 
Columbia  river  lying  south  of  the  north  bound- 
ary of  the  state,  the  state,  subject  to  the  para- 
mount right  of  navigation,  bad  poster  by  statute 
to  convey  all  the  islands  in  the  river,  ar  any 
land  forming  a  part  of  the  bed  thereof. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  {  203;   Dec.  Dig.  §  3f.»] 

2.  Navigable  Watkbs  (j  86»)— 'High' Wa- 
ter Mabk." 

The  term  "high-water  mark"  with  refer- 
ence to  tide  lands  is  the  line  on  the  shore  which 
is  reached  by  the  limit  of  the  finx  of  the  usual 
tide. 

[Gd.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  S  186;    Dec.  Dig.  {  36.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3289-3290.] 

3.  Navigable  Watkbs  (5  87*)— "Tide  Lands" 
-Islands. 

Plaintiff  sued  to  restrain  the  State  Land 
Board  from  leasing  certain  tide  lands,  and 
alleged  that  plaintiff  was  engaged  in  fishing  for 
salmon  In  the  Columbia  river,  which  were  haul- 
ed upon  the  shore  of  tide  lands  described,  of 
which  plaintiff  was  the  owner  by  mesne  con- 
veyances from  the  state,  and  also  of  the  ac- 
cretions thereto,  that  a  survey  had  been  made 
of  an  imperceptible  accumaiation  of  land  by 
natural  causes  in  front  of  plaintiff's  land,  ana 
that  T.  had  applied  to  the  board  for  a  lease 
thereof,  which,  if  granted,  would  prevent  plain- 
tiff from  pursuing  its  business.  Plaintiff, 
though  alleging  that  the  lands  in  controversy 
were  covered  by  water  to  a  depth  of  fonr  to 
six  feet  for  a  large  part  of  the  day,  also  chai^ 
ed  that  the  land  lay  between  ordinary  high  and 
low  tide  in  the  river.  Held,  that  the  lana  could 
reasonably  be  inferred  to  be  tide  lands,  part  of 
an>  island,  within  Laws  1907,  p.  206,  providing 
that  no  accretions  to  islands  previously  sold  by 
the  state  should  be  leased,  and  that  no  tide 
or  overflowed  lands  except  those  connected  with 
the  shore  should  be  sold  nutll  10  years  after 
the  approval  of  the  act. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  |  208;    Dec  Dig.  $  37.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  p.  6970.] 

4.  Navigable  Watbbs  (|  44»)— Tide  Lands- 
Sale— Aocbetionb. 

Where  tide  lands  bordering  on  a  navigable 
river  are  purchased  from  the  state  to  obtain 
places  on  which  to  draw  seines  into  shallow 
water,  the  law  of  accretions  applies,  and  the 
state  thereafter  has  no  authority  to  lease  land 
fonning  by  accretion  further  out  in  the  river, 
the  effect  of  which  would  be  to  destroy  the 
rights  of  the  grantee  of  the  lands  to  which  that 
leased  was  added  by  accretion. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  f  276;   Dec  Dig.  t  44.»] 

6.  Injunction  (5  74*)— Scope  o»  Reuedt— 
Acts  ov  State  Officebs. 

Where  poblic  officers  under  color  and  claim 
of  right  are  proceeding  to  impair  either  public 
or  private  rights,  or  when  their  proceeding  will 
result  in  injury  to  private  citizens  without 
any  corresponding  benefit  to  the  public,  or  when 
the    aid    or    equity    is    necessary    to    prevent    a 
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maltiplicity  of  sulta,  an  Injunction  will  be  al- 
lowea  against  them. 

[Bid.  Note. — For  other  cases,  see  Injunction, 

Cent.  Dig.  i  142;    Dec.  Dig.  i  74.*] 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty;   William  Galloway,  Judge. 

Suit  by  the  Taylor  Sands  Fishing  Com- 
pany against  F.  W.  Benson  and  another,  con- 
stituting the  Oregon  State  Land  Board.  From 
a  decree  of  dismissal,  plaintiff  appeals.  Re- 
versed and  remanded. 

rDhis  is  a  suit  to  enjoin  the  leasing  of  real 
property.  The  material  averments  of  the 
complaint  are  to  the  effect  that  the  plainticr, 
the  Taylor  Sands  Fishing  Company,  Is  a  cor- 
poration, and  the  defendants,  F.  W.  Benson 
and  George  A.  Steel,  the  former  being  Gover- 
or  and  Secretary  of  State  and  the  latter  the 
State  Treasurer  of  Oregon,  constitute,  by 
virtue  of  their  respective  oflBces,  the  State 
Land  Board;  that  plaintiff  Is  engaged  In  fish- 
ing for  salmon  In  the  Columbia  river  with 
seines,  which  are  hauled  to  the  shore  of  cer- 
tain tide  lands  in  Clatsop  county,  particular- 
ly describing  the  premises;  that  plaintiff  Is 
the  owner,  by  mesne  conveyances  from  the 
state  of  Oregon,  of  these  lands  and  also  of 
the  accretions  thereto;  that  M.  Troyer  caus- 
ed a  survey  to  be  made  of  such  imperceptible 
accumulation  of  land  by  natural  causes,  and 
thereupon  applied  to  the  State  Land  Board 
for  a  lease  thereof;  that  tbe  defendants,  un- 
less restrained,  will  demise  the  same  to  him 
and  his  associates,  who  will  operate  seines 
thereon  and  prevent  plaintiff  from  pursuing  Its 
business;  that  the  lease  will  cast  a  cloud  on 
Its  title,  and  cause  a  multiplicity  of  suits; 
and  that  It  has  no  plain,  speedy,  or  adequate 
remedy  at  law  for  the  redress  of  Its  griev- 
ances. A  demurrer  to  the  complaint,  on  the 
ground  that  It  did  not  state  facts  sufficient 
to  constitute  a  cause  of  suit,  was  sustained, 
a  temporary  restraining  order  which  had 
been  granted  set  aside,  and  the  suit  dismiss- 
ed, from  which  decree  the  plaintiff  appeals. 

B.  E.  Ooovert  and  C  A.  Bell,  for  appel- 
lant. A.  M.  Crawford  and  George  O.  Bing- 
ham, for  respondents. 

MOORE,  0.  X  (after  stating  the  facts  as 
above).  The  adequacy  of  the  complaint  being 
the  question  to  be  considered,  Its  averments 
will  be  examined.  It  Is  alleged  that  on  April 
26,  1902,  plaintiff's  grantor  purchased  from 
the  state  of  Oregon  the  tide  lands  described. 
The  statute  then  In  force  contained  a  clause 
as  follows:  "The  State  Land  Board  is  here- 
by authorized  to  sell  tide  lands,  tide  flats  not 
connected  with  the  shore,  and  all  lands  held 
by  the  state  by  virtue  of  her  sovereignty." 
B.  &  C.  Comp.  §  3301.  This  section  was  en- 
acted in  1899,  probably  In  consequence  of  the 
decision  In  Elliott  v.  Stewart,  15  Or.  259,  14 
Pac.''416,  In  which  case  it  was  held  that  un- 


der the  prior  law,  providing  for  the  diqitosal 
of  state  lands,  no  autborlty  had  been  con- 
ferred to  convey  the  title  to  sand  bars  In  the 
Columbia  river  not  connected  with  the  shore. 
Oregon,  on  its  admission  to  the  Union,  Feb- 
ruary 14,  1859,  became  the  owner  of  all  that 
part  of  the  Columbia  river,  a  navigable 
stream,  lying  south  of  the  north  boundary 
of  the  state.  Act  Feb.  14, 1859,  c.  88,  11  Stat 
383.  Subject  to  the  paramount  right  of  navi- 
gation, Oregon  when  it  was  thereafter  em- 
powered by  enactment  could,  by  its  constitut- 
ed agents,  convey  any  of  the  Islands  In  that 
river  or  any  land  forming  a  part  of  its  bed. 
Bolsa  Land  Co.  v.  Burdlck,  151  Cal.  254,  90 
Pac.  532,  12  L.  B.  A.  (N.  S.)  275;  Illinois  O. 
R.  B.  Co.  v.  Illinois,  146  U.  S.  887,  435,  13 
Sup.  Ct  110,  36  L.  Ed.  1018.  By  the  clause 
of  the  statute  hereinbefore  set  forth,  the 
plaintiff,  as  the  grantee  of  the  state  by 
mesne  conveyances,  became  possessed  of  an  es' 
tate  In  fee  simple  In  the  tide  lands  described 
in  the  complaint,  if  the  averments  of  that 
pleading  are  true  as  confessed  by  the  demur- 
rer. State  V.  Portland  Gen.  dea  Co.,  S2  Or. 
502,  95  Pac.  722,  08  Pac.  160. 

The  title  being  thus  vested,  the  remaining 
questions  to  be  considered  are  whether  or 
not  the  area  of  the  premises  can  be  augmentr 
ed  by  accretions,  and.  If  so,  can  the  defend- 
ants, who  are  officers  of  the  state,  be  en- 
joined from  leasing  such  gradual  accumula- 
tions of  the  soil.  Chapters  2  and  8,  tit.  32 
(B.  &  C  Comp.),  which  included  section  8301, 
supra,  were  repealed,  and  another  act  adopt- 
ed In  lieu  thereof.  Laws  Or.  1907,  c  117. 
The  substituted  enactment-  authorizes  the  sale 
or  leasing  of  tide  and  overflowed  lands,  and 
contains  a  clause  as  follows :  "And  it  Is  fur- 
ther provided,  no  accretions  to  islands  here- 
tofore sold  by  the  state  shall  be  leased  and 
that  no  tide  or  overflowed  lands,  excepting 
those  connected  with  the  shore,  shall  be  sold 
until  ten  years  after  the  approval  of  this 
act"  Section  19.  The  defendants'  counsel, 
invoking  an  allegation  of  the  complaint  that 
the  tide  lands  therein  described  are  covered 
by  water  to  a  depth  of  four  to  six  feet  for  a 
large  part  of  each  day.  Insist  that  the  prem- 
ises are  not  part  of  an  Island,  but  are  a 
shoal,  and,  such  being  the  case,  the  land  so 
designated  by  metes  and  bounds  cannot  be  en- 
larged by  accretions.  This  averment  should 
be  construed  In  connection  with  another  al- 
legation of  the  plaintiff's  pleading,  to  the  ef- 
fect that  It  Is  the  owner  of  all  the  tide  lands 
so  mentioned  which  are  "lying  between  ordi- 
nary high  and  low  tide  line  in  the  Columbia 
river."  The  common  high-water  mark,  occur- 
ring in  places  where  the  alternate  rising  and 
falling  of  the  ocean  and  of  bays  and  rivers 
affected  by  It  twice  In  each  lunar  day,  means 
a  line  on  the  shore  which  Is  reached  by  the 
limit  of  the  flux  of  the  usual  tide.  Interpret- 
ing In  pari  materia  such  clauses,  it  is  rea- 
sonably to   be  Inferred  therefrom   that  the 
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tide  landa  mentioned  are  a  part  of  an  Island. 
If,  however.  It  should  subsequently  appear 
from  testimony  to  be  given  that  such  lands 
constitute  a  sand  bar  which  is  wholly  covered 
by  water  at  each  high  tide,  we  do  not  think 
the  overflow  of  the  premises  would  render 
them  incapable  of  enlargement  by  accretions; 
for,  as  was  said  by  Mr.  Justice  Burch  in 
Fowler  V.  Wood,  73  Kan.  511,  540,  85  Pac. 
763,  776  (6  L.  R.  A.  [N.  S.]  162.  117  Am.  St 
Rep.  534):  "It  is  not  necessary  to  give  a  for- 
mation on  the  bed  of  a  river  a  specific  name 
in  order  that  proprietary  rights  may  attadi 
to  it  In  many  states  lands  totally  or  par- 
tially submerged  are  made  the  subject  of 
grant  by  the  sovereign  In  order  that  they 
may  be  reclaimed  for  useful  purposes.  Is- 
lands that  arise  from  the  beds  of  streams 
usually  first  present  themselves  as  bars. 
•  •  •  Before  it  will  support  vegetation  of 
any  kind  a  bar  may  become  valuable  for  fish- 
ing, for  hunting,  as  a  shooting  park,  for  the 
barvest  of  Ice,  for  pumping  sand,  and  for 
many  other  well-recognized  objects  of  hu- 
man interest  and  Industry.  If  further  de- 
posits of  alluvion  upon  the  borders  would 
make  it  more  valuable,  no  reason  is  apparent 
why  the  law  of  acci-etlon  should  not  apply." 
When  tide  lands  bordering  on  a  river  are 
purchased  from  the  state  for  the  purpose  of 
obtaining  places  on  which  to  draw  seines  into 
shallow  water,  so  as  to  take  the  fish  Inclosed 
Id  these  large  nets,  valuable  rights  are  thus 
secured;  and,  if  the  law  of  accretions  Is  not 
applicable  to  such  premises  they  would  soon 
become  worthless  to  their  legal  owners,  for 
in  every  river  of  moderate  flow  the  current 
carries  sediment  which,  lodging  below  ob- 
structions, extends  the  banks  further  into 
the  stream.  If  It  were  conceded  that  imper- 
ceptible accumulations  of  soil  by  natural 
causes  were  not  a  part  of  such  tide  lands, 
it  would  necessarily  follow  that  each  addi- 


tion thereto  of  earthy  matter  would  bdong 
to  Oregon,  and,  notwithstanding  a  prior  lease 
of  the  alluvion,  for  the  purpose  of  fishing,  had 
been  consummated  and  the  term  unexpired, 
the  state  could  let  the  accretions  which  al- 
ways border  the  stream,  thereby  rendering 
valueless  the  prior  disposal,  and  making  a 
lease  for  a  specific  term  a  tenancy  at  tho 
will  of  the  lessor.  As  the  consequences  sup- 
posed would  be  so  disastrous  to  all  tenants 
but  the  last,  we  think  reason  supports  the  as- 
sertion that  the  plaintiff  is  entitled  to  the 
accretions,  if  any  have  been  made,  to  its  tide 
lands.  Hume  v.  Rogue  River  Packing  Co., 
51  Or.  237,  243,  83  Pac.  3»1,  92  Pac.  1065,  06 
Pac.  865. 

If  the  defendants,  aa  members  of  the  State 
Iiand  Board,  are  unlawfully  interfering  with 
the  private  rights  of  the  plaintiff,  equity  will 
Intervene,  and  prevent  by  injunction  a  con- 
tinuance of  the  injury.  High,  Inj.  (4th  Ed.) 
S  1308.  This  author,  at  the  section  noted, 
says:  "And  it  may  be  stated,  as  a  general 
rule,  that  when  public  officers,  under  color 
and  claim  of  right,  are  proceeding  to  impair 
either  public  or  private  rights,  or  when  their 
proceeding  will  result  in  serious  injury  to 
private  citizens,  without  any  corresponding 
benefit  to  the  public,  or  when  the  aid  of 
equity  is  necessary  to  prevent  a  multiplicity 
of  suits,  an  Injunction  will  be  allowed."  As 
analogous  to  the  principle  thus  announced, 
see  Dunn  y.  State  University,  0  Or.  357,  362; 
and  Salem  Mills  Co.  v.  Lord,  42  Or.  W,  00, 
69  Fac.  1033,  70  Pac.  832. 

We  think  the  complaint  makes  oat  a  prima 
facie  case  against  the  defendants,  and,  thla 
being  so,  the  decree  is  reversed,  the  demur- 
rer overruled,  the  temporary  injunction  re- 
stored, subject  to  the  order  of  the  trial  conrt, 
and  the  cause  remanded  for  such  further  pro- 
ceedings as  may  be  necessary,  not  inconsist- 
ent wltb  this  opinion. 
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CASTBL  et  aL  v.  KLAMATH  COUNTY  et  al. 
(Sapreme  Court  of  Oregon.     April  19,   1910.) 
iNTOXiQMiNo    LiquoBS    (|    37*)— LocAL   Op- 
tion E>LECTioN— Contest— Wbit  oj  Ksview 
— Intebested  Pabtt — Recobd. 

A  writ  of  review  to  le-ezamfne  the  action 
of  the  county  court  in  making  an  order  declar- 
ing the  result  of  a  count;  election  regarding  the 
prohibition  of  the  sale  of  intoxicating  liquors 
was  properly  dismissed,  where  the  record  snow- 
ed that  petitioners  were  not  parties  to  the  pro- 
ceedings, nor  appearing  in  the  county  court  and 
resisting  the  onler,  and  were,  hence,  no  more  in- 
terested   than   other   citizens. 

[EM.  Note. — For  other  cases,  se«  Intoxicating 
Uqnors,  Dec.  Dig.  |  37. •] 

Appeal  from  Clrcnit  Court,  Klamath  Coun- 
ty;  Henry  L.  Benson,  Judge. 

Petition  by  A.  Castel  and  another  for  writ 
of  review  against  Klamath  County,  J.  B. 
GrlflJth,  County  Judge,  and  others.  From 
the  judgment,  plaintiffs  appeal.    Affirmed. 

F.  H.  Mills,  for  appellants.  D.  V.  Kuyken- 
dall,  for  respondents. 

MOORE,  0.  J.  This  te  an  appeal  by  the 
plaintiffs,  A.  Castel  and  Kent  Ballard,  from 
a  Judgment  dismissing  a  special  proceeding 
Instituted  to  re-examine  tbe  taction  of  the 
defendants,  Klamath  County,  J.  B.  Griffith, 
as  county  judge,  and  Fred  Melhase  and  Al- 
bert Walker,  as  county  commissioners,  con- 
stituting the  county  court.  In  making  an  or- 
der declaring  the  result  of  a  county  election 
held  June  1,  1908,  to  determine  whether  or 
not  the  sale  of  intoxicating  liquors  as  a 
beverage  should  be  Interdicted,  and  absolute- 
ly prohibiting  the  sale  thereof  within  the 
prescribed  limits,  except  for  medicinal  and 
other  purposes  allowed  by  statute. 

The  plaintiffs,  as  petitioners  in  the  ap- 
plication for  a  writ  of  review,  severally  al- 
lege that  he  is  a  citizen  taxpayer,  and  quali- 
fied elector  of  the  city  of  Klamath  Falls,  in 
that  county ;  that  Castd  is  operating  In  that 
city  a  brewery,  in  which  business  he  has  In- 
vested about  $10,000;  that  Ballard,  pursu- 
ant to  lawful  authority,  Is  engaged  In  con- 
ducting therein  a  licensed  saloon ;  and  that 
in  consequence  of  the  order  complained  of 
the  plaintiffs  have  been  derived  of  valuable 
property  rights  without  «n  opportunity  of 
being  heard  respecting  their  several  injuries 
In  a  court  of  competent  jurisdiction.  An  ex- 
amination of  tbe  transcript  fails  to  show 
that  either  of  the  plaintiffs  appeared.  In  per- 
son or  by  counsel.  In  the  county  court  of 
Klamath  county  during  the  consideration  of 
the  matter  in  question,  or  in  any  manner  re- 
sisted the  order,  the  making  of  which  they 
seek  to  review.  So  far  as  appears  from  the 
return,  which  was  made  pursuant  to  the 
writ,  neither  Castel  nor  Ballard  was  a  par- 
ty to  the  proceedings,  and  hence  no  more  in- 
terested therein  than  any  other  citizen  or 
taxpayer  of  the  county,  and  for  that  reason 
Is  not  entitled   to   a   determination   of   bis 


rights.  Raper  v.  Dunn,  53  Or.  208,  99  Pac. 
889 ;  Garrison  v.  Richardson,  101  Pac.  900. 

Other  objections  are  urged  against  the 
order  of  prohibition,  on  the  ground  that  It 
is  void.  It  is  Bufflclent  to  say,  however,  that' 
since  this  appeal  was  taken  and  perfected 
each  question  now  presented  has  been  deter- 
mined adversely  to  the  plaintiffs'  contentions. 

It  follows  that  the  judgment  should  be  af- 
firmed, and  it  l8  so  ordered. 


(68  Or.  S8S) 

BURNS  V.  WITTER  et  ux. 
(Supreme  Court  of  Oregon.     April  10,  1910.) 

1.  Vendob  and   Pubcuaseb   (S   22*)— Con- 
TBACTS— Description  of  Pbopebtt. 

A  failure  to  specify  in  the  memorandum  of 
the  original  contract  the  place  where  it  was  ex- 
ecuted ought  not,  and  the  omission  from  the 
writing  of  the  township,  range,  county,  and 
state,  will  not,  render  nugatory  the  contract,  if 
the  description  given  can  without  alteration  be 
applied  to  a  particular  tract,  so  that  the  court 
can  say  from  extrinsic  evidence  that  the  minds 
of  the  parties  met  and  agreed  on  the  identity  of 
the  distinct  piece  of  land  intended  to  be  the  sub- 
ject-matter of  their  negotiations. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f  27;   Dec.  Dig.  i22.*] 

2.  Vendob    and    Pubchaseb    (§    22*)— Con- 

TBACTB— DKSOBIPTION    OF    PbOPBBTT— StJFFI- 
CIENOT. 

If  on  its  face  a  memorandum  for  the  sale 
of  realty  contained  such  a  specification  of  real 
property,  that,  by  the  aid  of  parol  testimony, 
the  description  given  can  apply  to  only  one  par- 
ticular tract  of  land,  it  is  sufficient,  but  if  it  ap- 
pears from  extrinsic  ezidence  that  the  descrip- 
tion can  refer  to  more  than  one  parcel,  the  am- 
biguity is  patent  and  the  instrument  is  void  for 
uncertainty. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  27:   Dec.  Dig.  §  22.*) 

3.  Evidence    (f    461*)  — Pabol   Evidence  — 
Land  Contracts. 

In  construing  a  land  contract,  the  terms  of 
which  are  uncertain,  it  is  the  duty  of  a  court  to 
take  into  consideration  all  the  incidents  sur- 
rounding the  consummation  of  the  agreement, 
for  which  purpose  parol  testimony  is  admissible, 
not  to  vary  the  stipulations  there  expressed,  but 
to  assume  the  positions  occupied  by  the  respect- 
ive parties,  when  it  appears  that  they  were  of 
one  mind  concerning  a  writing,  which-  purports 
to  have  expressed  what  was  their  serious  con- 
templation. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  H  2129-2133 ;    Dec.  Dig.  §  461.*] 

4.  Vendob  and  Pubghaseb  (§  128*)- Land 
CoNTBACTs— Estate  to  be  Conveyed. 

A  contract  to  sell  realty  imports,  in  the 
absence  of  any  stipulation  respecting  the  mat- 
ter, an  agreement  to  convey  a  title  to  the  prem- 
ises in  fee  simple. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser.  Cent.  Dig.  {§  234-237;  Dec.  Dig.  i 
128.*] 

5.  Vendob    and    Pubohaseb    (}    59*)  — Con- 
tbacts— Construction— Pabties. 

A  contract  which  recites  that  it  has  been 
entered  into  with  a  designated  person  for  the 
snle  of  Innd.  creates  an  inference  that  he  is  the 
purchaser  tliereof. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser.  Cent.  Dig.  I!  90 ;   Dec.  Dig.  8  59.*1 
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6.  SPEcinc  Performance  (8  114*)  —  Land 
CONTEACTS  —  Description  of  Property  — 
Pleading. 

A  complaint  for  specific  performance  'which 
sets  ont  a  memorandum  of  a  land  contract,  re- 
citing that  the  seller  bargained  and  sold  his 
farm  containing  40  acres,  no  section,  township, 
range,  county,  or  state  being  specified,  nor  any 
town,  village,  or  city  desisnated  as  being  the 
place  where  the  contract  was  consummated,  and 
which  alleged  the  correct  description  bargained 
for,  is  not  demurrable  because  of  uncertainty  of 
description,  since  it  may  be  shown  by  extrinsic 
evidence  that  there  was  only  one  tract  of  land  to 
which  the  description  given  could  apply,  in 
which  case  the  memorandum  would  be  good. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §g  356-372;  Dec.  Dig.  i 
114.*] 

Appeal  from  Circuit  Court,  Multnomab 
County;   John  B.  Cleland,  Judge. 

Suit  by  James  Burns  against  G.  O.  Witter 
and  wife.  From  a  judgment  sustaining  a  de- 
murrer and  dismissing  tlie  suit,  complainant 
appeals.  Demurrer  overruled,  and  cause  re- 
manded. 

This  1b  a  suit  to  enforce  the  specific  per- 
formance of  the  following  contract:  "This 
af^reement,  made  between  Charles  Witter  and 
James  Bums,  July  19th,  1906,  certifies  that 
I  have  this  day  bargained  to  sell  my  farm 
containing  40  acres  In  consideration  of  $3,- 
000,  $100  of  which  Is  paid  to  bind  said  bar- 
gain, the  remaining  $2,900  to  be  paid  Dec. 
1st,  at  which  time  I  give  full  possession.  C. 
G.  Witter.    Mrs.  C.  G.  Witter." 

It  is  alleged  in  the  complaint  that  at  all 
the  times  stated  therein  the  defendants  were 
husband  and  wife  and  in  possession  of  th^ 
S.  %  of  the  S.  %  of  the  S.  W.  ^  of  section 
5,  in  township  1  S.  of  range  4  E.  of  the  Wil- 
lamette Meridian  in  Multnomah  county.  Or., 
containing  40  acres,  designated  as  their 
farm,  but  owned  by  the  husband,  and  the 
only  piece  of  real  'property  that  he,  she,  or 
they  owned,  claimed,  or  occupied;  that  on 
July  19,  1906,  the  parties  hereto  entered  in- 
to the  agreement  mentioned,  stipulating  that 
the  remainder  of  the  consideration  for  the 
land  should  be  paid  December  1,  1906,  at 
which  time  the  plaintiff  tendered  to  the  de- 
fendants $2,900  and  demanded  of  them'  pos- 
session of  the  premises,  but  they  refused  to 
comply  therewith,  and  now  decline  to  carry 
out  their  part  of  the  agreement;  and  that 
before  the  commencement  of  this  suit  the 
sum  of  money  specified  was  deposited  with 
the  clerk  of  the  lower  court  for  them.  A  de- 
murrer to  the  complaint,  on  the  ground  that 
it  did  not  state  facts  sufBcient  to  constitute 
a  cause  of  suit,  was  sustained,  and  the  suit 
dismissed,  from  which  decree  the  plaintiff 
appeals. 

Virgil  A.  Crum  and  George  S.  Shepherd, 
for  appellant.  John  C.  Shillock,  for  respond- 
ents. 

MOORE,  a  J.  (after  stating  the  facts  as 
above).    Though  the  demurrer  challpiipes  the 


entire  complaint,  the  principal  part  assailed 
Is  the  contract,  a  copy  of  which  Is  set  forth 
therein.  An  examination  of  the  agreement 
will  show  that  in  attempting  to  describe  the 
premises,  no  section,  township,  range,  coun- 
ty, or  state  is  specified,  nor  is  any  town,  vil- 
lage, or  city  designated  as  being  the  place 
whore  the  contract  was  consummated. 

In  Bogard  v.  Barhan,  52  Or.  121,  12.'5.  90 
Pac.  673,  674.  the  locality  where  the  mem- 
orandum purported  to  have  been  executed 
was  held  to  be  the  vicinity  in  which  the 
land  intended  to  be  conveyed  was  situate.  In 
deciding  that  case,  Mr.  Justice  Eakin  says: 
"The  contract  is  dated  at  Woodburn,  Oregon, 
and  in  the  light  of  that  fact,  and  that  all 
the  other  property  is  referred  to  as  at  Wood- 
bum,  the  designation  of  'his  5-acre  residence 
property  lying  west  of  the  Catholic  Church,' 
and  'party  of  the  second  part  is  to  occupy 
his  residence  property  until  September  30,' 
clearly  Indicates  that  it  is  the  property  in 
which  he  was  residing  In  that  vicinity,'  and 
by  extrinsic  evidence  its  location  and  bound- 
aries may  be  easily  ascertained.  At  any 
rate,  on  the  face  of  the  agreement,  it  Is  suf- 
ficiently definite  for  identification."  In  Mead 
V.  Parker,  115  Mass.  413,  414,  20  Am.  Rep. 
110,  the  court,  referring  to  a  similar  mem- 
orandum, says:  "In  the  present  case  the 
writing  bears  date  at  Boston;  which  might 
indicate  that  the  property  was  in  Boston. 
But  that  is  an  inference  of  fact,  not  concln- 
slve."  To  the  same  effect  is  the  case  of  Pel- 
letreau  v.  Brennan,  113  App.  Div.  806,  99  N. 
Y.  Supp.  955,  956,  where  it  is  said:  "As  the 
parties  were  dealing  in  the  city  of  New  York, 
the  legal  inference  is  that  the  contract  refers 
to  land  there." 

A  failure  to  specify  In  the  memorandum 
the  place  where  it  was  executed  ought  not, 
and  the  omission  from  the  writing  of  the 
township,  range,  county,  and  state  will  not, 
render  nugatory  an  Instrument  relating  to 
real  property  If  the  destrlption  given  can, 
without  alteration,  be  applied  to  a  iwrtlcular 
tract,  so  that  the  court  can  say,  from  ex- 
trinsic evidence,  that  the  minds  of  the  par- 
ties met  and  agreed  upon  the  identity  of  the 
distinct  piece  of  land  Intended  to  be  the  sub- 
ject-matter of  their  negotiations.  13  Cyc. 
549;  McCullough  v.  Olds,  108  Cal.  629,  532, 
41  Pac.  420;  Uoyd  v.  Bunce,  41  Iowa,  660; 
Garden  City  Sand  Co.  v.  Miller,  167  111.  225. 
233,  41  N.  E.  753.  If,  on  Its  face,  the  mem- 
orandum contain  such  a  specification  of  real 
property  that  by  the  aid  of  parol  testimony 
the  description  given  can  apply  to  only  one 
particular  tract  of  land,  It  Is  sufficient;  but 
If  it  appear,  from  extrinsic  evidence,  that  the 
dellne-.ition  set  forth  can  refer  to  more  than 
one  parcel,  the  ambiguit.v  is  patent  and  the 
instrument  void  for  uncert.Tluty.  Brandon  v. 
Leildy.  67  Cal.  43.  7  Pac.  33. 

In  fonstrulnjr  a  land  wntract,  the  terms  of 
wlilcli  are  nncertnlii.  It  Is  the  duty  of  a  court 
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to  take  Into  consideration  all  the  Incidents 
surrounding  tbe  consummation  of  the  agree- 
mrat,  for  which  purpose  parol  testimony  Is 
admissible,  not  to  vary  the  stipulations  there 
expressed,  but,  as  It  were,  to  assume  the 
positions  occupied  by  the  respective  parties 
when  it  appears  that  they  were  of  one  mind 
concerning  a  writing  which  purports  to  have 
expressed  what  was  their  serious  contem- 
plation. Devlin  on  Deeds,  |  1012;  Pomeroy, 
Contracts,  8  90.  As  illustrating  this  rule, 
Mr.  Justice  Welle,  in  Mead  v.  Parker,  115 
Mass.  413,  415^  20  Am.  Rep.  110,  says:  "When 
all  the  circumstances  of  possession,  owner- 
ship, situation  of  the  parties,  and  of  their 
relation  to  each  other  and  to  the  property, 
as  they  were  when  the  negotiations  took 
place  and  the  writing  was  made,  are  disclos- 
ed, if  the  meaning  and  application  of  the 
writing,  read  in  the  light  of  those  circum- 
stances, are  certain  and  plain,  the  parties 
will  be  bound  by  it  as  a  sufficient  written 
contract  or  memorandum  of  their  agreement. 
That  parol  evidence  is  competent  to  furnish 
these  means  of  interpreting  and  applying 
written  agreements  is  settled  by  the  uni- 
form current  of  authorities."  It  will  be  re- 
membered that  the  complaint  sets  forth  the 
situation  of  the  defendants  with  reference  to 
"my  farm  containing  40  acres"  at  the  time 
the  memorandum  was  executed,  and  alleges 
the  incidents  relating  to  the  premises  par- 
ticularly described  in  tbe  pleading,  so  that  it 
is  reasonably  to  be  inferred  that  the  specifi- 
cation given  in  the  contract  could  not  apply 
to  any  other  piece  of  real  property.  These 
averments  are  sufficient  to  admit  extrinsic 
evidence  to  substantiate  the  facts  thus  de- 
tailed. A  contract  to  sell  real  property  im- 
ports, in  the  absence  of  any  stipulation  re- 
specting the  matter,  an  agreement  to  convey 
a  title  to  the  premises  in  fee  simple.  Hughes 
V.  Parker,  8  Mees.  &  W.  244,  247.  So,  too, 
a  contract  which  recites  that  it  has  been 
entered  into  with  a  designated  person  for 
the  sale  of  land,  creates  an  inference  that 
he  is  the  purchaser  thereof. 

The  allegations  of  the  complaint  are  suf- 
ficient to  present  for  consideration  the  re- 
maining question  as  to  whether  or  not  the 
memorandnm  subscribed  by  the  defendants 
contains  such  a  description  of  the  land  that 
a  court  can  say  from  parol  testimony  to  be 
Introduced,  so  as  to  apply  the  specification 
to  a  part  of  the  earth's  surface,  that  the  par- 
ties were  negotiating  for  the  respective  pur- 
chase, and  the  sale  and  conveyance  of  a 
particular  tract  which  can  be  identified.  "A 
farm,' "  says  a  text-writer,  "may  be  defined 
by  parol  evidence  showing  what  lauds,  house, 
and  buildings  have  been  used  and  known  as 
constituting  the  farm."  Jones,  Real  Prop,  g 
345.  This  author,  in  the  following  section, 
observes :  "Land  described  as  'my  residence,' 
'my  homestead,'  'my  place,'  'my  lot,'  may  be 
identified  by  parol  evidence  if  necessary." 
Thus  in  Lick  v.  O'Donnell,  3  Cal.  51>,  58  Am. 


Dec.  383,  it  was  held  that  a  deed  for  "one- 
half  of  my  lot,"  accompanied  by  proof  that 
the  grantor  owned  at  the  time^  but  one  lot 
in  the  place,  was  not  void  for  uncertainty  in 
the  description. 

In  Lente  v.  CSarke,  Adm'x,  22  Fla.  515, 
S19,  520,  1  South.  149,  151,  the  following 
memorandum  was  held  to  be  sufficient,  to 
wit:  "Dec.  18,  1883.  I  agree  to  make  good 
titles  in  fee  to  my  forty  near  the  Garrison 
lands  in  Hernando  county  to  Wm.  K.  Lente. 
Consideration,  $75.  Received.  Thomas  W. 
Clarke.  Witness,  M.  P.  O'Neal"— the  court 
saying:  "The  rule  is  that  the  contract  or 
memorandum  must  identify  or  point  out  a 
special  tract  of  land  as  within  the  minds  of 
the  parties,  and  intended  to  be  conveyed.  It 
must  so  describe  tbe  land  as  it  can  be  found, 
or  located,  or  in  other  words,  there  must  be 
such  a  description  as  can  be  applied  to  a 
particular  piece  of  land  as  the  subject  of  the 
contract.  A  detailed  description  is  not  nec- 
essary. Where  the  description  shows  that 
a  particular  tract  as  distinguished  from  oth- 
er lands  is  meant,  then  parol  evidence  can 
be  resorted  to  to  apply  the  description,  or 
Identify,  or  locate  the  land,  though  the  de- 
scription be  somewhat  general.  However 
precise  the  description,  a  resort  to  parol  evi- 
dence for  such  purpose  is  always  necessary 
to  apply  it,  or  ascertain  the  land  described. 
This  is  not  adding  anything  to  the  terms  of 
the  agreement  or  memorandum,  and  conse- 
quently not  a  violation  of  the  statute." 

In  Colerick  ▼.  Hooper,  3  Ind.  316,  56  Am. 
Dea  505,  the  memorandum  was  as  follows: 
"I  have  this  day  sold  my  lot  to  Alexis  Oo- 
quillard  on  the  plat  in  the  town  of  South 
Bend,  on  the  plat  of  said  town  on  the  river 
bank.  I  have  received  value  and  will  make 
the  deed  as  soon  as  convenient  August  11, 
1835.  D.  H.  Colerick.  Attest :  H.  R.  Coler- 
ick." In  a  suit  to  enforce  the  specific  per- 
formance of  the  agreement  the  court  held 
that  the  relief  prayed  for  should  be  granted, 
saying:  "The  bill,  in  this  case,  avers  that 
Colerick  had,  at  the  date  of  said  agreement, 
one  lot,  and  but  one,  in  said  town,  and  that 
it  was  lot  No.  94,  for  which  a  conveyance 
was  sought  in  this  suit  We  think  the  bill 
sustainable."  The  principle  thus  announced 
was  followed  In  the  case  of  Torr  v.  Torr,  20 
Ind.  118,  where  the  description  was:  "All 
my  interest  in  a  certain  tract  of  land"— set- 
ting forth  the  section,  township,  county,  and 
state,  but  omitting  the  range.  In  Andrews 
V.  Pearson,  68  Me.  19,  20,  the  court  says: 
"Freeman  Allen  was  the  owner  of  a  farm 
of  ancient  and  well-defined  boundaries.  He 
undertook  to  convey  it  to  the  plaiutlfl".  He 
first  described  it  as  his  'homestead  farm.' 
lie  then  undertook  to  give  a  further  de- 
scription of  It  by  naming  the  several  parcels 
or  lots  of  which  it  was  composed.  One  of 
them  Is  described  as  'twelve  and  a  half  acres 
out  of  a  lot  numlwred  eight  in  the  first 
range.'  This  portion  of  the  farm  in  fact 
contained    twenty-five    acres" — and   it   was 
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held  that  the  larger  tract  was  granted  by 
deed. 

In  Locke,  v.  Rowell,  47  N.  H.  46,  51,  a 
memorandum  signed  by  Sarab  A.  Locke  stat- 
ing, "that  I  have  rented  my  farm,"  It  was 
held  that  the  clause  quoted  was  sufficiently 
definite  to  allow  the  admission  of  extrinsic 
evidence  to  apply  the  description  to  the  place, 
the  court  saying:  "As  to  the  question  that 
verbal  testimony  was  admitted  by  the  court 
to  show  what  farm  she  rented — the  term 
farm,'  or  'homestead  farm,'  is  ambiguous. 
What  is  meant  by  such  expressions  may  be 
shown  by  parol  evidence." 

In  Waring  v.  Ayres,  40  N.  Y.  357,  361,  Mr. 
Justice  WoodruSt,  referring  to  a  memoran- 
dum, says:  "The  description  is,  Two  lots 
owned  by  me  in  116th  street.  New  York,  be- 
tween 8th  and  9th  avenues,  said  lots  being 
twenty-flve  feet  front  by  about  seventy-five 
feet  deep.'  Now,  if  no  other  lots  will  an- 
swer that  description,  there  is  no  want  of 
certainty  In  respect  to  the  subject,  i.  e.,  the 
property  to  be  conveyed."  It  was  held  in 
that  case  that  parol  evidence  was  admissible 
to  Identify  the  lots  so  owned  at  the  place 
specified. 

In  Barry  v.  Ooombe,  1  Pet  640,  051,  7  L. 
Bd.  295,  the  court,  referring  to  the  descrip- 
tion In  a  writing,  says:  "The  words  are,  *by 
my  purchase  of  your  %  E.  B.  wharf  and 
premises,  this  day,  as  agreed  on  between  us, 
17,678.63.'  Brief  as  it  is,  this  memorandum 
contains  a  condensed  summary  of  all  the  es- 
sentials to  a  complete  contract"  It  was  ac- 
cordingly held  that  extrinsic  evidence  was 
properly  received  to  explain  the  terms  em- 
ployed and  to  apply  the  description  to  the 
premises. 

In  Crotty  v.  Effler,  60  W.  Va.  258.  54  S.  B. 
345,  the  memorandum  which  formed  the  ba- 
sis of  a  suit  for  specific  performance  was 
as  follows:  "Received  of  Julia  Crotty  One 
Hundred  Dollars  $100  in  cash  as  first  pay- 
ment one  a  pice  of  Land  that  I  have  sole  to 
her  this  day  for  one  hundred  dollars  per 
acre.  It  being  a  pice  of  land  sole  to  John 
Effler  by  the  Welch  improvement  6  acres 
more  or  less  and  that  joins  the  Crotty  land 
and  the  balance  of  the  (bal.  of  the  money 
flOO  per  acre  is  to  be  paid  when  it  is  sur- 
▼ejed  &  deed  maid  to  the  said  Crotty  Feb. 
5,  1903.  Barbara  Effler."  In  construing  this 
description  it  was  held  not  void  for  uncer- 
tainty. Mr.  Justice  Cox  saying:  "Although 
the  state,  county,  and  district  may  be  omit- 
ted from  the  description,  it  is  essential  that 
the  land  a^eed  to  be  sold  be  so  described  as 
to  be  capable  of  being  distinguished  from 
other  land.  It  1?  not  necessary  that  the  con- 
tract should  contain  such  a  description  as, 
without  the  aid  of  extrinsic  testimony,  to 
ascertain  precisely  what  was  agreed  to  be 
sold." 

The  memorandum  in  the  case  at  bar  is,  in 
our  opinion,    susceptible  of   explanation,    in 


order  to  apply  the  description  therein  con- 
tained to  the  land  particularly  described  in 
the  complaint  and  this  being  so  an  error 
was  committed  in  dismissing  the  suit  The 
decree  wlH  therefore  be  reversed,  the  demur- 
rer overruled,  and  the  cause  remanded  for 
such  further  proceedings  as  may  be  necessa* 
ry,  not  inconsistent  with  this  opinion. 


(66  Or.  163) 


STATE  V.   McGINNIS. 


(Supreme  Court  of  Oregon.     April  12,   1910.) 

1.  StaTUTBS     (t     104*)  —   DIS0B0EBL.T    HOUBB 

(S  10*)— Repeai,—Rb-enactmenp— "Common 

Fame." 

B.  &  C.  Comp.  f  1932,  punishes,  upon  con- 
viction, one  who  shall  keep  a  house  of  ill  &me 
for  purposes  of  le\rdnesi>,  etc.,  and  section  1933 
provides  that  in  ail  prosecutions  under  the 
preceding  section  "common  fame"  shall  be  com- 
petent evidence  under  the  indictment.  Laws 
1905,  c.  211,  amended  section  1932  so  as  to  read 
as  follows:  "Any  person  wbo  shall  keep  or  per- 
mit to  be  kept,  eitner  in  a  honse,  boat,  etc.,  a 
house  of  ill  fame  for  the  purpose  of  lewdness, 
etc.,  in  any  bouse,  etc.,  or  other  place  of  which 
he  is  the  owner,  lessee^  etc.,  shall  be  guilty  of  a 
misdemeanor  and  punished."  Held  that,  where 
a  statute  is  amended  "so  as  to  read,"  the  amend- 
ed section  is  not  considered  to  have  been  repeal- 
ed and  re-enacted,  but,  in  absence  of  a  clear  pro- 
vision to  the  contrary,  only  the  additions  to  the 
original  statute  are  considered  as  a  new  enact- 
ment, and,  as  the  provisions  of  the  original  aee- 
tion  1032  were  substantially  carried  into  the 
amended  section,  the  original  section  remained 
in  force  after  the  amendment,  so  that  section 
1933  applied  thereto,  and  hence,  in  a  prosecn- 
tion  for  keeping  a  house  of  ill  fame,  "common 
fame,"  which  serves  to  establish  a  character 
either  of  a  person  or  thing,  was  competent  evi- 
dence to  show  whether  the  house  was  habitually 
used  for  purposes  of  prostitution  (citing  8 
Words  and  Phrases,  2672). 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S  239 ;  Dec.  Dig.  {  164  ;•  Disorderly 
House,  Cent.  Dig.  I  22;   Dec.  Dig.  |  16.*) 

2.  Criminai.  Law   (f  398*)— Evipkncs— Best 
Evidence. 

The  best  evidence  obtainable  must  be  pro- 
duced to  prove  a  fact. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  879 ;   Dec.  Dig.  |  398.*) 

3.  Cbiminai,  Law   (§  421*)  —  Hbarsat— Re- 
PUTK  AS  TO  Fact— Possession  of  Land. 

While,  as  a  rule,  in  absence  of  statute,  own- 
ership or  possession  of  land  cannot  be  proved  by 
general  reputation,  hearsay  evidence  is  admis- 
sible to  establish  possession  where  by  reason  of 
antiquity  proof  by  living  witnesses  is  impossi- 
ble. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  976;    Dec.  Dig.  I  421.*] 

4.  DlSOBDEKLT    HoUSE    (5    16*)- PBOSBCtTIOW 

—Evidence — Admission— Common  Fame. 
Under  B.  &  C.  Comp.  $  19.^%  providing  that 
in  all  prosecutions  for  keeping  a  house  of  ill 
fame  "common  fame"  shall  be  competent  evi- 
dence in  support  of  the  indictment,  common  rep- 
utation of  accused's  ownerMbip  of  the  honse  al- 
leged to  have  hoen  used  as  a  house  of  ill  fame 
was  admissible  to  prove  her  ownprship  thereof. 

[Ed.  Note. — For  other  oases,  see  Disorderly 
House.  Cent.  Dig.  i  22;   Dec.  Dig.  |  16.*] 
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6.   CbIMINAL    liAW    (§    1134*)— CHAHOB&— COK- 
8TBUCTIOW. 

In  reviewing  alleged  error  in  an  instruc- 
tion, it  must  be  examine^  with  reference  to  the 
particular  facts  to  which  it  was  intended  to  be 
applied. 

[E3d.    Note. — For    other    cases,    see   Criminal 
Law,  Dec.  Dig.  {  1134.*] 
a  Ckiminal  Law   (|  799»)— Pbosbouiiohb— 

XNSTitUCTIOMS. 

In  a  prosecution  for  keeping  a  house  of  ill 
fame,  an  instruction,  in  response  to  the  argu- 
ment of  accused's  counsel,  that,  unless  the  ju- 
rors themselves  were  guiltless  of  the  offense  of 
which  accused  was  charged,  they  should  follow 
the  Saviour's  admonition  given  with  reference 
to  the  woman  taken  in  adultery,  that  "it  is  not 
a  question  of  casting  the  first  stone  or  any  oth- 
er stone ;  the  jury  has  nothing  to  do  with  that," 
was  proper. 

[Eid.  Note. — Fop  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1944-1946;  Dec  Dig.  § 
799.*] 

Appeal  from  Circuit  Ctoort,  Marion  Coun- 
ty; G«o.  H.  Burnett,  Judge. 

Hattle  McGlnnlfl  was  convicted  of  keeping 
a  bouse  of  111  fame,  and  she  appeals.  Af- 
firmed. 

J.  A.  Carson  and  W.  M.  Kaiser,  for  appel- 
lant   W.  C.  Wlnslow,  for  the  State. 

MOORE,  C.  J.  The  defendant,  Hattle  Mc- 
Glnnis,  baring  been  convicted  of  the  crime 
of  keeping  and  setting  up,  for  the  purpose  of 
prostitution,  fornication,  and  lewdness,  a 
house  of  ill  fame,  which.  It  is  alleged,  she 
owns  and  to  the  possession  of  which  she  is 
entitled,  appeals  from  the  judgment  which 
followed.  Her  counsel  contend  that  the  al- 
teration of  a  section  of  the  Code,  which  for- 
merly defined  the  offense  and  prescribed  the 
punishment  for  a  commission  thereof,  having 
been  preceded  by  the  clause,  "is  hereby 
amended  so  as  to  read  as  follows,"  repealed 
the  prior  law,  made  the  change  a  new  enact- 
ment, removed  it  from  the  effect  of  another 
section  applicable  to  the  original  act,  where- 
by common  fame  was  made  competent  evi- 
dence to  substantiate  the  averments  of  an 
indictment,  rendering  inadmissible  evidence 
of  general  reputation  respecting  any  allega- 
tion of  the  formal  accusation,  and  that  in  re- 
ceiving proof  of  such  common  fame,  over 
objection  and  exception,  an  error  was  com- 
mitted. The  section  of  the  prior  law  when 
first  enacted  was  as  follows:  "If  any  person 
shall  keep  or  set  up  a  house  of  ill  fame, 
brothel,  or  bawdyhouse  for  the  purpose  of 
prostitution,  fornication,  or  lewdness,  such 
person,  upon  conviction  thereof,  shall  be  pun- 
ished," etc.  B.  &  C.  Oomp.  §  1932.  For  a  vio- 
lation of  the  provisions  of  the  act  thus  set 
forth,  the  following  method  of  proving  the 
offense  was  permissible,  viz.:  "In  all  pros- 
ecutions for  the  crime  defined  in  section  1932, 
common  fame  shall  be  competent  evidence  in 
support  of  the  indictment,"  etc.  Id.  §  1933. 
The  part  first  quoted  was  altered,  to  wit: 
"That  section  1932  of  Bellinger  and  Cotton's 


Annotated  Codes  and  Statutes  of  Oregon  be 
and  the  same  is  hereby  amended  so  as  to 
read  as  follows:  (Sec.  1932)  Any  person  who 
shall  keep  or  set  up,  or  suffer  or  i>ermit  to 
be  kept  or  set  up,  either  in  a  house,  boat, 
ship  or  vessel,  a  house  of  ill  fame,  brothel  or 
bawdyhouse,  for  the  purpose  of  prostitution, 
fornication  or  lewdness,  in  any  bouse,  room 
or  shop,  or  other  building  whatsoever,  or  any 
boat,  booth  or  other  place  of  which  he  Is  the 
owner,  lessor,  lessee,  or  to  the  possession  of 
which  he  is  entitled,  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall 
be  punished,"  etc.    Laws  1905,  c.  211. 

Whatever  the  rule  may  be  in  other  juris- 
dictions, it  is  settled  in  this  state  that  where 
a  section  of  an  act  is  amended  "so  as  to  read 
as  follows,"  and  the  later  law  sets  forth  the 
changes  contemplated,  the  parts  of  the  old 
section  that  are  incorporated  in  the  new  are 
not  to  be  treated  as  having  been  repealed  and 
re-enacted,  but  are  to  be  considered  as  por- 
tions of  the  original  statute,  unless  there  is 
a  clear  declaration  to  the  contrary,  in  the 
absence  of  which  it  is  only  the  additions  that 
have  been  made  to  the  original  section  that 
are  to  be  regarded  as  a  new  enactment  Btin- 
gle  V.  Nevel,  9  Or.  62;  Biddy  v.  Kincaid,  2S 
Or.  537,  41  Pac.  156,  666;  Small  v.  Lntz,  41 
Or.  670,  67  Pac.  421,  69  Pac.  826;  Allison  ▼. 
Hatton,  46  Or.  370,  80  Pac.  101;  Benstaaw 
V.  Lane  County  Court,  49  Or.  528,  89  Pac. 
147.  -A  comparison  of  the  primary  section 
with  the  amended  enactment  will  show  that 
the  language  of  the  former  is  set  forth  in  the 
latter  without  material  alteration.  As  the 
original  section  of  the  act  remained  in  force, 
notwithstanding  the  amendment  added  other 
clauses  thereto,  common  fame,  which  serves 
to  establish  a  character  either  of  a  person  or 
to  a  thing  (3  Words  &  Phrases,  2872),  was 
competent  evidence  to  substantiate  the  issue 
whether  or  not  the  house  in  qnestion  was 
habitually  used  for  the  purpose  of  prostitu- 
tion. It  is  not  to  be  supposed  that  the  crime 
of  adultery  or  fornication  will  be  committed 
In  public,  or  that  parties  guilty  thereof  will 
be  taken  in  the  very  act;  and  such  being  the 
case,  in  order  to  suppress  vice  of  that  form, 
the  statute  declares  that  resort  may  be  had 
to  the  character  of  proof  indicated,  and,  such 
evidence  having  been  made  competent  by 
express  enactment,  no  error  was  committed 
in  receiving  testimony  as  to  the  general  repu- 
tation of  such  house.    B.  &  C.  Oomp.  §  1933. 

The  court,  over  objection  and  exception, 
permitted  witnesses  to  testify  as  to  the  repu- 
tation of  the  defendant's  ownership  of  the 
house  alleged  to  have  been  used  for  immoral 
purposes,  and  of  her  right  to  the  possession 
thereof,  and  it  is  maintained  by_  her  counsel 
that  errors  were  thereby  committed.  By  an 
inspection  of  section  1932,  B.  &  C.  Comp.,  as 
amended,  it  will  be  ascertained  that  it  is  the 
owner  of  a  structure,  or  the  person  entitled 
to  the  possession  thereof,  who  keeps  or  sets 
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up,  or  snff«rs  or  permits  to  be  kept  up,  a 
bouse  of  111  fame,  who  Is  deemed  guilty  of 
the  crime  of  maintaining  a  brothel.  It  would 
seem  that  the  ofTense  thus  denounced  com- 
prises acta  either  of  omission  or  commission, 
and  that  if  the  owner  of  the  structure  should 
lease  it  for  the  purpose  of  prostitution,  or 
knew  that  it  was  being  used  therefor  and  in- 
terposed no  objections  thereto,  he  might  be 
convicted'  of  the  offense  proscril>ed.  In  such 
case,  however,  evidence  of  his  title  by  the 
production  of  certified  copies  of  his  deeds, 
or  by  i)roof  of  his  adverse  holding,  would 
probably  be  the  most  efficient  means  of  es- 
tablishing that  fact,  which  proof  could  be  se- 
cured from  the  public  records  or  from  per- 
sons conversant  with  the  fact,  without  requir- 
ing the  defendant  to  furnish  evidence  which 
might  tend  to  his  conviction.  The  same 
mode  of  proof  would  undoubtedly  be  equally 
efflcacions  in  the  case  of  a  lessor  who  sublet 
real  property  under  the  circumstances  so 
supposed,  providing  evidence  of  the  demise 
were  recorded.  By  the  amended  statute,  a 
lessee  of  property  who  keeps  or  sets  up  a 
house  of  ill  fame  is  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  may  be  punish- 
ed. A  lease  of  real  property  for  a  term  not 
exceeding  one  year  may  be  effectuated  with- 
out a  conveyance  or  other  Instrument  in  writ- 
ing. B.  &  O.  Comp.  i  783.  Since  a  valid  es- 
tate in  land  can  be  created  for  the  term  and 
in  the  manner  thus  indicated,  and  as  a  right 
to  the  possession  of  premises  to  which  a 
lessee  is  entitled  might  not  be  established  In 
a  criminal  action  to  which  he  was  a  party, 
or  in  a  cause  where  the  lessor  might  be 
found  guilty  for  his  act  of  commission  or 
omission,  many  persons  who  commit  crimes 
of  tbe  kind  herein  complained  of  might  go 
unpunished,  unless  special  means  were  adopt- 
ed to  repress  their  vicious  practices.  The 
rules  of  law  require  the  production  of  the 
best  evidence  obtainable  to  substantiate  an 
issue,  and,  as  reputation  respecting  the  right 
to  the  possession  of  property  by  a  lessee  or 
by  an  owner  in  the  cases  conjectured  may 
be  the  only  kind  that  can  be  procured,  stat- 
utes have  been  adopted  making  proof  of  com- 
mon fame  admissible  to  establish  the  own- 
ership of  real  property  and  of  a  right  to  its 
possession.  In  the  absence  of  legislative  en- 
actment, however,  ownership  or  possession  of 
land  cannot  usually  be  substantiated  by  proof 
of  general  reputation.  Berniaud  v.  Beecher, 
76  Cal.  SW,  18  Pac.  588;  Wendell  v.  Abbott. 
45  N.  R.  348.  An  exception  to  this  rule  ex- 
ists, rendering  hearsay  evidence  admissible 
to  establish  a  right  to  the  possession  of  land 
in  cases  where  by  reason  of  antiquity  it  is 
impossible  to  obtain  the  requisite  proof  from 
living  witnesses.  McBwen  v.  Portland,  1  Or. 
300;  Oisey's  Lessee  v.  Inloes.  1  Gill  (Md.) 
4iV>.  38  Am.  Dec.  658.  608.  Our  statute  (B.  & 
C.  Comp.  {  1833)  does  not  limit  "c<immon 
fame"  to  the  evil  behavior  prevailing  in  a 


bawdyhouse,  and  such  phrase  may  be  as  well 
employed  to  establish  the  other  averment  of 
tbe  indictment  respecting  the  ownership  of 
the  property  or  the  right  to  its  possession  as 
the  general  reputation  of  the  building,  and, 
such  being  the  case,  no  error  was  committed 
in  admitting  the  evidence  in  question. 

The  covit,  In  its  charge,  said:  "It  Is  not 
a  question  of  casting  the  first  stone  or  any 
other  stone.  The  jury  has  nothing  to  do  with 
that."  An  exception  was  reserved  to  the 
language  so  employed,  and  it  is  insisted  that 
an  error  was  committed  in  giving  it  It  Is 
argued  by  defendant's  counsel  that  the  part 
of  the  instruction  thus  repeated  was  given 
in  response  to  and  in  refutation  of  their  dis- 
cussion of  the  facts  to  the  jury  to  persuade 
them,  if  possible,  to  "temper  justice  with 
mercy."  It  is  fair  to  assume  that  by  the  ar- 
gument advanced  the  jury  were  in  effect  ad- 
monished by  defendant's  counsel  that,  un- 
less they  were  guiltless  of  the  particular  of- 
fense of  which  she  was  then  being  tried,  they 
should  follow  the  declarations  of  the  Saviour, 
made  when  a  woman  was  brought  before  him 
charged  with  adultery.'  The  instruction  com- 
plained of  must  be  examined  as  an  applica- 
tion of  law  to  the  particular  facts  involved. 
The  duty  of  jurors  is  to  determine  an  issue 
according  to  the  rules  announced  by  the 
court  It  is  not  their  province  to  base  a  ver- 
dict on  their  preconceived  notion  of  justice, 
their  passions,  prejudices,  or  personal  expe- 
rience acquired  in  violations  of  the  moral 
code.  Tbe  instruction  correctly  stated  the 
law  and  no  error  was  committed  in  giving  it 

It  follows  from  these  considerations  that 
tbe  judgment  should  be  affirmed;  and  it  la 
so  ordered. 

(66  Or.  UB) 
STATE  V.  RICHIB.     SAMB  v.  LBLAND. 

SAMB  V.  DOWNING. 
(Supreme  Court  of  Oregon.    April  12,  191O0 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty ;    Geo.  H.  Burnett,  Judge. 

DoUie  Richie,  Rose  Leland,  and  Julia 
Downing  were  each  convicted  of  keeping  a 
house  of  ill  fAme,  and  each  appeals.  Judg- 
ments affirmed. 

J.  A.  Carson  and  W.  M.  Kaiser,  for  ap- 
pellante.    W.  a  WUislow,  for  the  State. 

MOORE,  O.  J.  The  defendants,  DolUe 
Richie,  Rose  Leland,  and  Julia  Downing, 
were  separately  indicted,  tried,  and  convict- 
ed of  the  crime  of  keeping  and  setting  up, 
for  the  purposes  of  prostitution,  fornication, 
and  lewdness,  houses  of  ill  fame,  to  each  of 
which,  it  is  alleged,  the  defendants  were  sev- 
erally entitled,  and  each  appeals  from  tbe 
sentence  pronounced  against  her. 

These  causes  were  by  stipulation  of  the 
parties,  tried  in  this  court  upon  the  same 
brief  as  in  tbe  case  of  State  v.  McGinnis,  108 
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Pac.  182.  As  these  causes  InTolve  the  same 
legal  principles  as  stated  in  the  opinion  In 
the  case  mentioned,  the  conclusion  there 
reached  Is  decisive  herein ;  and  hence  each 
Judgment  referred  to  Is  aflSrmed. 


(56  Or.  xm 


STATE)  ▼.  THOMAS. 


(Supreme  Court  of  Oregon.     April  12,   1910.) 

Cbiminai  Law  ({  789*)— TbiaI/— Ihstbuctionb 

— Rkasonable  Doubt. 

A  statement,  in  an  instmction  defining  rea- 
sonable doubt,  that  the  jury  is  not  entitled  to 
resolve  itself  into  "doubting  Thomases,"  who 
refuse  to  be  convinced  by  any  testimony,  mere- 
ly called  the  jury's  attention  to  the  fact  that, 
though  the  character  of  the  house  charged  to  be 
a  house  of  ill  fame  and  the  right  to  its  posses- 
sion depended  upon  general  reputation,  such  evi- 
dence, if  believed  beyond  a  reasonable  doubt, 
-was  sufficient  to  establish  those  facts,  and  was 
not  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1906 ;   Dec.  Dig.  {  789.*] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty ;  Geo.  H.  Burnett,  Judge. 

Bmma  Thomas  was  convicted  of  keeping  a 
house  of  ill  fame,  and  she  appeals.    AiDrmed. 

J.  A.  Carson  and  W.  M.  Kaiser,  for  appel- 
lant   W.  C.  Winslow,  for  the  State. 


MOORE3,  a  J.  The  defendant,  Emma 
Thomas,  was  convicted  of  the  crime  of  lieep- 
Ing  and  setting  up,  for  the  purpose  of  pros- 
titution, fornication,  and  lewdness,  a  house 
of  Ul  fame,  to  the  possession  of  which.  It  Is 
alleged  In  the  indictment,  she  is  entitled,  and 
she  appeals.  The  court,  after  giving  the  or- 
dinary definition  of  a  reasonable  doubt,  said: 
"The  Jury  Is  not  entitled  to  resolve  Itself 
into  'doubting  Thomases,'  who  refuse  to  be 
convinced  by  any  testimony."  An  exception 
having  been  taken  to  the  language  so  used, 
it  Is  contended  by  defendtuit's  counsel  that 
an  error  was  committed  In  giving  such  part 
of  the  charge.  As  the  disciple  to  whom  ref- 
erence is  thus  made  denied  the  reports  of 
his  associates,  and  asserted  he  would  not  be- 
lieve their  statements,  unless,  by  his  own 
senses,  he  was  convinced  as  to  the  truth  of 
their  declarations,  the  court  undoubtedly 
meant  by  the  illustration  given  to  call  the 
attention  of  the  Jury  to  the  fact  that,  though 
the  character  of  the  bouse  and  the  right  to 
its  possession  depended  upon  evidence  of  com- 
mon fame,  such  general  reputation,  if  be- 
lieved beyond  a  reasonable  doubt,  was  suffi- 
cient to  establish  the  averments  of  the  in- 
dictment 

The  explanation  thus  given  was.  In  view  of 
the  kind  of  proof  produced,  a  good  exempli- 
fication of  the  law  applicable  to  the  facts, 
and  tended  to  elucidate  the  definition  of  a 
reasonable  doubt.  No  error  was  committed 
as  alleged;  and  hence  the  Judgment  Is  af- 
firmed. 


(58  Or.  tst) 
NICKLAUS  V.  OOODSPEM),  County  Judge, 

et  al. 
(Supreme  Court  of  Oregon.     April  19,  1910.) 

1.  Schools  and  School  Distbicts  (§  37*)  — 
Change  of  Boundabim— Posting  of  No- 
tice—Pboof— Sufficiency. 

Under  B.  &  C.  Omp.  {  3365,  as  amended  by 
Sess.  Laws  1903,  p.  125,  providing  that  the 
district  boundary  board  may,  at  its  discretion, 
on  petition  of  three  or  more  legal  voters,  change 
or  divide  the  districts  of  its  county,  and  that  the 
superintendent  shall  cause  to  be  posted,  etc.,  no- 
tices for  the  proposed  change,  an  affidavit  of  the 
posting  of  the  notices  made  by  the  superintend- 
ent and  filed  in  his  office,  was  sufficient  proof  of 
the  posting,  no  statute  requiring  such  proof  to 
be  made  in  any  particular  manner. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districte,  Dec.  Dig.  i  37.*] 

2.  Schools  and  School  Distbicts  ({  32*)— 
Change  op  Boundabies— "Dibcketion." 

Under  Jjblws  1907,  p.  193,  the  county  school 
superintendent  and  the  county  judge  and  com- 
missioners constitute  a  board  for  dividing  the 
county  into  convenient  school  districts.  B.  &  C. 
Comp.  §  3305,  as  amended  by  Laws  1903,  p. 
125,  provides  that  the  district  boundary  board 
in  its  discretion  may,  on  the  petition  of  three 
or  more  legal  voters,  change  or  divide  the  dis- 
tricts of  the  county.  Laws  1907,  p.  194,  |  4, 
provides  that  when  any  organized  school  district 
shall  cease  to  maintain  a  public  school  for  two 
years  or  to  contain  at  least  six  children,,  then  all 
the  moneys  in  the  hands  of  the  district  clerk  or 
board  of  directors  shall  be  turned  over  to  the 
district  boundary  board  for  three  years  there- 
after, and  if  during  that  time  such  district  shEdl 
maintain  a  public  school  therein,  and  shall  con- 
tain at  least  six  children,  the  board  shall  sur- 
render the  money,  etc.,  to  the  directors  of  the 
district;  but  that  on  failure  of  the  district  to 
comply  with  such  provisions  It  shall  become  un- 
organized territory  and  cease  to  be  a  district 
Held  that,  no  power  bein^  granted  to  the  bound- 
ary board  to  abolish  a  district,  the  board  could 
not  change  the  boundaries  of  a  district  so  as  to 
leave  less  than  six  children  therein,  the  word 
"discretion,"  as  used  in  the  statute,  not  mean- 
ing absolute  or  arbitrary  power,  to  be  exercised 
to  the  injury  of  another. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {{  52^4;  Dec 
Dig.  §  32.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2095-2099.] 

Appeal  from  Circuit  Court,  TUlamook 
County;   Geo.  H.  Burnett  Judge. 

Petition  by  Jacob  Nlcklaus  for  writ  of  re- 
view against  H.  P.  Ooodspeed,  County  Judge, 
and  others.  From  an  order  dismissing  the 
writ  plaintiff  appeals.    Reversed. 

On  December  20,  1907,  there  was  filed  In 
the  office  of  the  county  school  superintendent 
of  Tillamook  county  two  petitions,  identical 
In  language  and  purport,  signed  by  the  legal 
voters  for  school  purposes  In  school  districts 
Nos.  32  and  50,  respectively,  praying  for  a 
change  in  the  boundaries  of  those  districts, 
so  as  to  include  a  portion  of  district  No.  CO 
within  the  boundaries  of  district  No.  32.  On 
December  21,  1907,  there  was  issued  from 
the  office  of  the  county  school  superintend- 
ent notices  of  such  proposed  change  signed 
by  him.  which  were  posted  as  required  by 
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la-w,  and  on  the  3d  day  of  January,  1908,  an 
affidavit  was  filed  by  W.  D.  Gladwlll,  show- 
ing the  proper  posting  of  the  notices,  but  not 
stating  that  he  was  authorized  by  the  super- 
intendent to  perform  such  duty.  On  Janu- 
ary 4,  1908,  the  district  boundary  board  be- 
ing in  session,  the  appellant- and  one  Jacob 
Kumm  appeared  before  the  board  and  ob- 
jected to  the  proposed  change,  and  moved  to 
dismiss  the  petition  upon  two  grounds:  (1) 
Because  the  proposed  change  would  leave 
district  No.  50  with  only  four  children  of 
school  age,  which  would  result  In  a  disorgan- 
ization of  the  district;  and  (2)  because  suffi- 
cient proof  of  posting  notices  of  the  propos- 
ed change  had  not  been  made.  The  board 
disregarded  the  motion,  and  made  the  change 
conformably  to  the  petitions.  PlalntiCt  sued 
out  a  writ  of  review  to  the  circuit  court,  and 
from  an  order  dismissing  the  writ  he  ap- 
peals to  this  court. 

Talmage  &  Johnson,  for  appellant  W.  H. 
Cooper,  for  respondents. 

McBRIDB,  J.  (after  stating  the  facts  as 
above).  The  objection  to  the  proof  of  post- 
ing notices  of  the  proposed  change  Is  unten- 
able. Section  3365,  B.  &  C.  Comp.,  as  amend- 
ed by  Sess.  Laws  1908,  p.  125.  provides  that 
the  district  boundary  board  may  "at  its  dis- 
cretion, upon  petition  of  three  or  more  legal 
voters  Interested,  change  or  divide  the  dis- 
tricts of  its  county;"  and  the  same  section, 
as  amended,  provides  that  the  superintendent 
"shall  cause  to  be  posted,"  etc.,  notices  for 
the  proposed  change.  The  notices  posted,  as 
shown  by  the  record,  were  signed  by  the 
superintendent  The  affidavit  of  posting  was 
filed  in  his  office  and  he  is  ex  officio  a  mem- 
ber and  secretary  of  the  district  boundary 
board.  When  he  presented  these  notices  and 
the  proof  of  posting  them,  the  board  had 
sufficient  evidence  to  justify  it  in  finding 
that  he  had  caused  them  to  be  posted,  espe- 
cially in  the  absence  of  any  statute  expressly 
requiring  such  proof  to  be  made  In  any  par- 
ticular manner,  or,  indeed,  at  ail. 

The  second  objection  Is  more  serious,  and 
for  a  proper  understanding  of  the  matters 
Involved  it  will  be  necessary  to  consider  cer- 
tain provisions  of  the  statute:  (1)  The  coun- 
ty school  superintendent  and  the  county 
judge  and  commissioners  constitute  a  board 
for  dividing  the  county  Into  convenient  school 
districts.  Laws  1907,  p.  193.  (2)  The  dis- 
trict boundary  board  in  Its  discretion  may, 
upon  the  petition  of  three  or  more  legal  vot- 
ers, change  or  divide  the  districts  of  its  coun- 
ty. B.  &  C.  Comp.  {  3365,  as  amended  In 
1903  (Laws  1903,  p.  125).  (3)  When  any  or- 
ganized school  district  within  the  state  of 
Oregon  shall  for  any  reason  cease  to  main- 
tain a  public  school  for  two  years,  or  shall 
for  two  years  cease  to  contain  at  least  six 
children  of  school  age,  then  all  moneys  in 
the  hands  of  the  district  clertc  or  board  of 


directors  shall  be  turned  over  to  the  district 
boundary  board,  and  it  shall  be  the  duty  of 
such  district  boundary  board  to  take  care  of 
the  money  and  other  property  for  the  term 
of  three  years  thereafter,  and  if,  during  that 
time,  such  district  shall  maintain  a  public 
school  therein,  and  shall  contain  at  least  six 
children  of  school  age,  then  the  boundary 
board  shall  surrender  the  money,  and  other 
property  to  the  legal  directors  of  the  district 
Laws  1907,  p.  194,  S  4.  The  same  section  al- 
so provides  that,  upon  failure  of  the  district 
to  comply  with  the  provisions  above  set 
forth.  It  shall  become  unorganized  territory 
and  cease  to  be  a  district 

The  record  of  the  proceedings  of  the  board 
shows  that  plaintiff,  his  wife,  and  another 
property  owner  in  district  50,  filed  affidavits, 
showing  that  if  the  proposed  change  is  made 
there  will  remain  only  four  children  of  school 
age  In  district  50.  There  Is  no  countershow- 
Ing  nor  any  finding  that  contradicts  these 
affidavits.  Neither  is  there  anything  in  the 
record  showing  that  the  board  heard  any 
testimony  upon  the  subject.  The  manifest 
effect  of  the  proposed  change,  therefore, 
would  be  to  deprive  the  four  children  of 
plaintiff  of  the  benefit  of  a  school  and  event- 
ually to  disorganize  the  district  While  we 
are  willing  to  concede  the  wonderful  produc- 
tiveness of  Tillamook  county,  we  must  take 
conditions  as  we  find  them,  and  will  not 
speculate  on  the  probability  that  other  chil- 
dren may  be  born  or  arrive  at  school  age  In 
time  to  save  the  district  from  final  dissolu- 
tion. There  Is  no  power  granted  to  the  dis- 
trict boundary  board  to  abolish  or  destroy 
a  district,  and  where  such  power  is  not 
granted  It  does  not  exist  School  District 
V.  Palmer,  41  Or.  485,  69  Pac.  453.  What  the 
board  cannot  do  directly  It  cannot  do  Indi- 
rectly. 

Some  emphasis  Is  laid  on  the  word  "dis- 
cretion," as  used  In  the  statute  in  connection 
with  the  powers  granted  the  board,  but  dis- 
cretion and  arbitrary  power  are  far  from 
being  synonymous  terms.  "Discretion,  when 
vested  in  an  officer,  however,  does  not  mean 
absolute  or  arbitrary  power.  The  discretion 
must  be  exercised  in  a  reasonable  manner, 
and  not  maliciously,  wantonly,  and  arbi- 
trarily, to  the  wrong  and  Injury  of  another. 
Taylor  v.  Robertson,  16  Utah,  330,  52  Pac.  1. 
In  the  case  at  bar,  while  we  do  not  question 
the  good  intent  of  the  board  and  their  desire 
to  do  justice  In  the  premises,  we  are  satisfied 
that  the  effect  of  their  decision  is  to  deprive 
the  children  of  plaintiff  of  the  privilege  of 
attending  a  public  school  in  their  own  dis- 
trict and  eventually  to  abolish  the  district; 
and  that  it  was  not  an  act  governed  and  reg- 
ulated by  a  sound  discretion,  but  arbitrary 
and  unjust 

The  decree  of  the  circuit  court  will  be  re- 
versed, and  the  action  of  the  district  bound- 
ary board  set  aside. 
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(82  Kan.  TSt) 

UDALL  MILLING  CO.  t.  ATCHISON,  T.  & 

S.  F.  RY.  CO. 

(Supreme  Court  of  Kansas.    April  9,  1910.) 

(Syllabu*  by  th«  Oourt.) 

1.  LwiTATioN  or  AcnoNB  (SI  35,  59*)— Rb- 

CIPBOCAL     DEMUBBAOE    ACT  —  RECOVERY    OF 

Pen  A  LTY— Ll  U  IT  ATIO  N  s. 

The  reciprocal  demurrage  act  (Lews  1905, 
c  343),  among  other  things,  provides  that  when 
a  shipper  applies  to  a  railway  company  for  cars, 
they  must  be  furnished  within  a  specified  time, 
and  that  if  the  railway  company  fails  to  fur- 
nish them  within  that  time,  it  shall  forfeit  $1 
per  day  for  each  car  failed  to  be  furnished. 
Held:  (1)  In  an  action  brought  to  recover  pen- 
alties under  that  act,  that  the  one-year  statute 
of  limitations  applies.  (2)  That  for  each  day 
of  neglect  after  the  prescribed  time  a  penalty  of 
$1  per  car  was  at  once  incurred,  on  which  the 
statute  of  limitations  bet^an  to  run.  Each  pen- 
alty was  a  distinct  liability,  and  when  the  stat- 
ute was  set  in  motion  on  such  a  liability,  It 
continued  to  run  until  the  action  was  com- 
menced or  barred.  (3)  The  suinequent  furnish- 
ing of  the  cars  demanded  by  the  railway  com- 
pany stopped  the  accumulation  of  penalties, 
but  did  not  arrest  the  running  of  the  statute  as 
to  penalties  already  incurred. 

(Ed.  Note. — For  other  cases,  tee  Limitation 
of  Actiona,  Dec  Dig.  S§  35^  69.*] 

2.  Gabbibrs  <{  20*)— RxciPBOCAi.  Demitbbaob 
Act— Recovbht  of  Penalty. 

It  is  the  duty  of  a  railway  company  to  pro- 
vide such  equipment  and  cars  as  will  meet,  not 
only  the  ordinary  and  usual  requirements  of 
the  traffic,  but  also  to  provide  for  such  increase 
of  business  and  demands  for  cars  as  can  reason- 
ably be  anticipated.  If,  however,  there  is  a  rush 
of  business  or  a  congestion  of  traffic  wluch 
could  not  reasonably  have  been  anticipated,  and 
there  is  a  delay  arising  from  circumstances  be- 
yond the  control  of  the  railway  company,  it  will 
be  deemed  to  be  abnormal,  and  such  an  un- 
avoidable accident  as  will  excuse  noncompliance 
with  the  demand  for  cars,  and  relieve  the  com- 
pany from  the  penalties  provided  for  in  the  act. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
■Cent  Dig.  !  36;   Dec.  Dig.  i  20.*] 

Appeal  trom  District  Court,  Cowley  Coon- 
ts;  C.  L.  Swarts,  Judge. 

Action  by  the  Udall  Milling  Company 
against  the  Atdhlson,  Topeka  &  Santa  F6 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

Action  to  recover  amounts  alleged  to  have 
been  forfeited  by  the  failure  ot  the  railway 
company  to  furnish  cars  demanded  by  the 
Udall  Milling  Company  for  the  Bblpplng  of 
freight  between  Udall  and  other  points  In 
Kansas.  In  their  petition  the  milling  com- 
pany alleged  that  they  had  made  eight  dif- 
ferent applications  for  cars  which  the  railway 
company  did  not  furnish.  Based  on  these  re- 
fusals, they  set  forth  eight  counts  In  their 
tjetltlon.  A  demurrer  was  sustained  as  to 
the  first,  second,  seventh,  and  eighth  counts, 
and  the  case  went  to  trial  upon  the  third, 
'onrtb,  fifth,  and  sixth  counts.  In  the  third 
-count,  among  other  things,  it  was  alleged 
that  on  December  29,  1906,  a  written  demand 
■was  made  for  three  box  cars,  each  of  60,000 


pounds  capacity  for  immediate  delivery  at 
Udall,  to  be  loaded  with  grain  for  Wlnfleld, 
and  that  they  paid  the  railway  company 
$22.50,  being  one-fourth  of  the  freight  charg- 
ed for  the  cars  ordered,  and  the  agent  of  the 
company  gave  them  a  receipt  for  that  amount, 
stating  the  purpose  for  which  the  receipt 
was  given.  It  is  then  alleged  that  no  cars 
were  delivered  under  the  order  until  Febru- 
ary 7,  1907,  being  a  delay  of  36  days.  At 
that"  time  one  ear  was  delivered,  another  was 
delivered  on  the  following  day,  and  the  third 
on  February  20,  1907,  being  a  delay  of  49 
days  on  the  last  car.  It  to  alleged  that  by 
reason  of  these  refusals  and  delay  there  was 
a  forfeiture  of  $121,  for  which  Judgment  was 
asked.  The  remaining  three  counts  were  sim- 
ilar to  the  third,  except  as  to  the  time  of  de- 
mand for  cars  and  the  extent  of  the  delay  to 
furnishing  them.  In  addition  to  a  general  de- 
nial, and  that  the  third  cause  of  action  was 
barred  by  the  statute  of  llmltationa,  the  rail- 
way company  alleged:  "That  at  the  vari- 
ous times  alleged  £here  was  a  great  conges- 
tion and  Increase  of  traffic  on  the  line  of  de- 
fendant's railroad,  which  was  not,  and  could 
not  reasonably  have  been,  anticipated  on  the 
part  of  the  defendant.  By  reason  of  such  In- 
crease and  congestion  of  traffic  at  the  times 
alleged  In  the  petition,  it  became  impossible 
and  Impracticable  for  the  defendant  to  fur- 
nish cars  and  equipment  in  sufficient  nun^ber 
to  handle  -with  promptness  all  of  the  traffic 
offered  to  It.  The  defendant  railway  com- 
pany operates  many  thousand  miles  of  rail- 
road In  this  and  other  states,  and  that  the  to- 
crease  and  congestion  of  traffic  aforesaid  was 
general  over  the  entire  system  of  railroad 
operated  by  defendant.  Said  Increase  and 
congestion  of  traffic  were  not  confined  to  the 
railway  system  operated  by  the  defendant, 
but  that  such  condition  applied  generally  to 
the  railroads  of  the  United  States,  and  that 
by  reason  thereof  It  was,  at  the  time  alleged 
in  said  petition,  Impossible  for  defendant  to 
procure  cars  and  engines  from  other  rail- 
road companies,  by  means  whereof  It  might 
provide  for  the  traffic  on  its  own  line,  and 
that  by  reason  of  such  Increase  and  conges- 
tion of  traffic,  wlhen  cars  for  through  ship- 
ments were  turned  over  to  other  railroads,  it 
became  and  was  impossible  for  the  defend- 
ant to  secure  a  prompt  return  of  the  cars  and 
equipment  to  its  own  line,  so  as  to  furnish  a 
prompt  service  to  its  own  patron&  That  long 
prior  to  the  times  alleged  in  the  petition  of 
the  plaintiff,  and  up  to  and  Including  said 
times,  the  defendant  company  had  sought  to 
secure  the  purchase  and  building  of  cars  and 
equipment,  so  as  to  meet  every  possible  re- 
quirement, from  the  various  companies  en- 
gaged In  the  manufacture  and  sale  of  cars  and 
equipment,  but  that,  owing  to  the  general  In- 
crease in  traffic  and  the  general  demand  for 
cars  and  equipment,  it  liecame  Impossible  for 
it  to  secure  from  such  companies  engaged  In 
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the  manufacture  and  sale  of  cars  a  sufficient 
supply  of  such  cars  and  equipment  to  meet 
the  full  requirements  of  its  traffic.  That  In 
so  far  as  it  was  able,  having  due  regard  for 
the  requirements  of  shippers  on  other  parts  of 
its  line  and  system,  defendant  furnished 
plaintiff  and  all  other  shippers  their  due  and 
proportionate  share  of  cars  and  equipment. 
The  aforesaid  increase  and  congestion  of 
traffic  were  due  in  part  to  unprecedented 
crops,  and  to  an  unusual  and  unforeseen  in- 
crease In  manufactures  and  In  mining,  which 
the  defendant  could  not  have  reasonably  an- 
ticipated. Prior  and  up  to  the  time  of  the 
aforesaid  increase  and  congestion  of  traffic 
defendant  had  sufficient  cars  and  equipment 
to  meet  the  ord;lnary  and  usual  requirements 
of  Its  business."  There  were  averments,  too, 
that  under  the  laws  of  the  United  States  and 
of  the  state  the  railway  company  is  not  per- 
mitted to  discriminate  between  shippers,  and 
to  have  furnished  the  cars  upon  the  demand 
of  the  milling  company  would  have  resulted 
la  a  discrimination  against  other  patrons  of 
the  road.  It  was  also  alleged  that  the  recip- 
rocal demurrage  act  under  which  the  ap- 
■  plications  were  made  violates  the  laws  and 
the  Constitution  of  the  United  States  so  far 
as  it  relates  to  interstate  shipments.  A  trial 
was  had,  in  whicli  evidence  tending  to  sup- 
port the  allegations  of  the  petition  was  giv- 
en. A  demurrer  to  the  evidence  of  the  mill- 
ing company  was  overruled.  The  railway 
company  th«i  Introduced  testimony  tending 
to  support  the  allegations  which  It  had  made 
by  way  of  excusing  it  from  furnishing  the 
cars  demanded,  and  to  show  that  conditions 
existed  which  made  the  provisions  of  the  recip- 
rocal demurrage  act  inapplicable  to  the  case. 
The  verdict  and  Judgment  were  in  favor  of 
the  milling  company,  and  the  railway  com- 
pany has  appealed. 

Wm.  R.  Smith,  O.  J.  Wood,  and  A.  A. 
Scott,  for  appellant.  Jackson  &  Noble,  for 
appellee. 

JOHNSTON,  C.  J.  (after  stating  the  facts 
as  above).  The  first  question  arising  on  the 
appeal  Is  whether  the  third  cause  of  action 
stated  in  the  petition  was  barred  by  the  stat- 
ute of  limitations.  It  arises  under  the  recip- 
rocal demurrage  act,  which  provides  that  If 
the  application  of  the  shipper  be  for  10  cars 
or  less,  the  railway  company  must  furnish 
them  within  three  days  from  the  time  of  de- 
mand, and  that  a  railway  company  falling 
to  furnish  them  within  that  time  shall  for- 
feit $1  per  day  for  each  car  It  falls  to  fur- 
nish. Laws  1905,  c.  345.  In  this  case  the 
application  for  cars  was  made  on  December 
29,  1906,  and  hence  on  January  2,  1907,  tbe 
railway  company  was  in  default  As  the  lia- 
bility was  a  forfeiture  imposed  by  statute, 
the  one-year  limitation  provided  for  in  sub- 
division 4,  {  IT,  of  the  Code  of  Civil  Proce- 
dure (Gen.  St  1900.  §  5010)  applies.  Joyce 
V.  Means,  41  Kan.  2S4.  20  Pac.  S53;  Beadle 
T/  K.  C,  Ft  8.  &  M.  R.  Co.,  48  Kan.  379,  29 


Pac.  696;  Wey  v.  Scofleld,  53  Kan.  248,  36 
Pac.  333.  For  the  first  day  of  neglect  to  fur- 
nish cars,  beginning  January  2,  1907,  tbe 
railway  company  became  liable  for  a  penalty 
of  a  dollar  on  each  car,  and  for  every  succes- 
sive day  thereafter  new  penalties  were  In- 
curred. Each  was  a  distinct  liability,  on. 
which  the  statute  of  limitations  began  to  ran 
at  the  time  it  was  Incurred.  As  was  said 
in  Colo.  Fuel  &  Iron  Co.  v.  Lenhart,  6  Colo. 
App.  511,  41  Pac.  834:  "When  the  liabllity 
to  the  penalty  Is  Incurred,  the  creditor's  cause 
of  action  for  Its  recovery  accrues,  and  tibe 
statute  is  set  In  motion,  and  does  not  stop 
until  the  action  Is  conunenced  or  barred." 
Rector,  etc.,  of  Trln.  Oh.  v.  VanderbiU,  98  N. 
Y.  170 ;  Wells  v.  Cooper,  57  Conn.  52,  17  Atl. 
281;  Atwood  v.  Lockwood,  76  Conn.  555,  57 
Atl.  279;  Patterson  v.  Wade,  115  Fed.  770, 
53  C.  C.  A.  1;  State  Savings  Bank  v.  John- 
son, 18  Mont  440,  45  Pac.  662,  33  L.  R.  A. 
552,  56  Am.  St  Bep.  591 ;  Town  of  London- 
derry v.  Arnold,  30  Vt  401 ;  Hazleton  t.  Port- 
er, 17  Colo.  App.  1,  67  Paa  170. 

The  bar  had  fallen  on  most  of  the  penalties 
involved  In  the  third  count  when  the  action 
was  commenced,  but  as  to  the  penalties  whicb 
had  accrued  within  one  year  prior  to  the 
commencement  of  the  action,  of  course,  a  re- 
covery may  be  had.  It  Is  suggested  Chat  the 
ultimate  furnishing  of  the  cars  by  the  com- 
pany in  some  way  tolled  the  statute.  The 
recognition  of  the  demand  for  cars,  or  an  ac- 
knowledgment that  compliance  with  the  de- 
mand was  a  duty  unperformed,  did  not  af- 
fect the  liabilities  already  Incurred,  nor  ar- 
rest the  statute  of  limitations  as  to  them. 
A  written  acknowledgment  of  an  existing  lia- 
bility founded  on  contract  will  operate  to 
toll  the  statute,  but  no  such  provision  is 
made  as  to  torts  or  penalties  arising  from 
the  violation  of  statutes.  The  furnishing  of 
the  cars  stopped  the  accumulation  of  new 
penalties,  but  it  did  not  arrest  the  running 
of  tbe  statute  of  limitations  on  the  penalties 
incurred.  It  is  argued  that  If  a  cause  of  ac- 
tion is  deemed  to  have  accrued  at  the  end  of 
each  day,  that  would  necessitate  a  multiplic- 
ity of  suits  growing  out  of  the  same  transac- 
tion, and  that  therefore  all  of  the  violations 
should  be  regarded  as  constituting  one  com- 
prehensive cause  of  action.  The  same  point 
was  made  In  Wells  v.  Cooper,  supra,  where 
an  action  was  brought  to  recover  penalties 
which  accrued  every  month  by  an  officer's 
neglect  to  file  a  certificate  In  the  town- clerk's 
office.  It  was  held  that  each  month's  neg- 
lect was  a  complete  oflfeuse  in  itself,  and  that 
all  that  were  more  than  one  year  old  were 
barred  by  the  statute  of  limitations.  It  was 
there  contended  that  the  aggregated  forfeit- 
I  ures  might  well  be  regarded  as  one  and  all 
I  included  in  one  cause  of  action.  The  court 
responded  by  saying :  "While  we  concede 
I  the  right  to  recover  all  of  the  separate  for- 
j  feltures  as  one  sum,  yet  we  must  regard  the 
,  separate  forfeiture  for  each  mouth's  neglect 
I  as  standing  by  Itself  In  contemplation  of  the 
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statute,  and  as  cut  off  by  It  where  one  year 
has  elapsed  before  the  bringing  of  the  suit. 
In  order  to  determine  concluslrely  when  the 
statute  begins  to  run  we  have  only  to  deter- 
mine conclusively  when  a  suit  for  recovery 
of  any  forfeiture  might  be  first  brought. 
There  cannot  be  any  doubt  that  a  suit  might 
be  brought  at  the  end  of  the  first  month's 
neglect,  and  repeated  at  the  end  of  each  sut)- 
sequent  month's  neglect  The  purpose  and 
efladency  of  the  statute  would  he  entirely  de- 
stroyed if  this  were  otherwise."  Whether 
or  not  the  penalties  may  be  set  up  In  one 
count  of  a  petition  does  not  In  any  way  af- 
fect the  running  of  the  statute  of  limitations 
as  to  those  penalties  Incurred  from  day  to 
day  because  of  the  continued  neglect  of  the 
railway  company.  Neither  will  the  furnish- 
ing of  the  cars  after  the  liability  has  arisen 
arrest  the  running  of  the  statute. 

The  question  remains :  Did  the  facts  plead- 
ed by  the  railway  company,  and  In  support 
of  which  It  offered  testimony,  except  the  case 
from  the  operation  of  the  reciprocal  demur- 
rage statute?  It  declares  "that  the  provi- 
sions of  this  law  shall  not  apply  in  cases  of 
strllces,  unavoidable  accidents,  or  other  pub- 
lic calamity."  The  Jury  was  Instructed  that : 
"In  the  judgment  of  the  court  it  has  neither 
pleaded  nor  proved  in  this  case  that  any 
failure  to  furnish  cars  was  the  result  of  ei- 
ther strikes,  unavoidable  accidents,  or  other 
public  calamity."  This  was  a  practical  de- 
termination of  the  case  In  favor  of  plaintiff. 
In  the  abstract  It  is  stated  that  there  Is  tes- 
timony tending  to  sustain  the  allegations  of 
the  answer;  and  in  deciding  whether  there 
was  error  in  the  instructions,  we  need  only 
inquire  whether  the  facts  pleaded  by  the  rail- 
way constitute  any  defense  to  the  plaintiff's 
action.  Are  any  of  the  causes  alleged  by  the 
railway  company  for  its  failure  to  provide 
the  cars  demanded  valid  or  sufficient? 

The  statute  was  Interpreted  to  some  extent 
in  Patterson  y.  Hallway  Co.,  77  Kan.  236,  04 
Pac.  138,  18  L.  R.  A.  (N.  S.)  733.  The  conten- 
tion there  was  that  the  regulations  of  the 
statute  were  so  unreasonable  and  drastic  as 
to  transcend  the  regulating  power  of  the  Leg- 
islature. It  was  conceded  to  be  competent 
for  the  Legislature  to  make  regulations  re- 
quiring railway  companies  to  promptly  pro- 
vide facilities  for  the  speedy  transportation 
of  property  or  persons,  but  it  was  held  that, 
to  be  within  the  police  power  of  the  state, 
these  regulations  must  be  reasonable.  It  was 
recognized  that,  If  the  statute  made  absolute 
requirements  with  which  the  carrier  could 
not  comply,  or  which  were  unreasonable  and 
oppressive,  It  could  not  he  sustained.  To  up- 
bold  the  statute  a  liberal  view  was  taken  of 
the  provision  that  the  carrier  should  not  be 
liable  to  penalties  for  strikes,  unavoidable 
accidents,  or  other  puWlc  calamities.  A  Tex- 
as statute,  from  which  ours  appears  to  have 
been  taken,  provided  that  the  only  excuses 
for  failure  to  furnish  cars  on  demand  were 
sTTlkes  or  other  public  calamities.    The  en- 


forcement of  that  statute  came  before  the 
Supreme  Court  of  the  United  States,  and  that 
court  in  holding  the  statute  to  be  invalid  stat- 
ed that:  "An  absolute  requirement  that  a 
railroad  shaU  furnish  a  certain  number  of 
cars  at  a  specified  day,  regardless  of  every 
other  consideration  except  strikes  and  other 
public  calamities,  transcends  the  police  pow- 
er of  the  state,  and  amounts  to  a  burden  up- 
on interstate  commerce."  Houston  &  Tex. 
Cent  RaUroad  v.  Mayes,  201  U.  8.  321,  26 
Sup.  Ct  491,  50  L.  Ed.  772.  To  meet  Just 
such  a  contention  our  Legislature  broadened 
the  exception,  and.  enlarged  the  excuses  for 
delay  or  noncompliance  with  the  demands 
for  cars.  It  added  the  excuse  of  unavoidable 
accident  and  this  term  was  held  to  Include 
an  undesigned  contingency,  an  abnormal  or 
phenomenal  happening,  something  against 
which  the  railway  company  could  not  be  ex- 
pected to  provide,  or  something  causing  a  de- 
lay which  a  company  could  not  well  avoid. 
So  intei-preted,  the  statute  was  upheld,  and 
but  for  that  view  the  court  must  have  fol- 
lowed the  decision  in  Houston  &  Tex.  Cent 
Railroad  v.  Mayes,  supra.  Referring  to  the 
allegations  of  the  answer,  the  excuses  al- 
leged are  In  effect  that  there  were  unprec- 
edented crops  in  the  state,  and  an  unexpect- 
ed increase  in  the  products  of  the  factories 
and  mines,  and  that  there  was  a  congestion 
of  traffic,  which  made  it  impossible  and  im- 
practical for  the  company  to  promptly  meet 
the  demands  for  cars.  This  Increase  and  con- 
gestlon,  it  is  said,  affected  other  lines  in  this 
and  other  states,  so  that  it  was  impossible  to 
obtain  cars  or  equipment  from  other  railway 
companies,  and  Impossible  for  it  to  procure  a 
return  of  Its  own  cars  which  were  transport- 
ed beyond  its  own  line.  Now,  a  large  crop  is 
not  unusual  or  phenomenal  In  Kansas,  and 
hence  that  may  not  he  a  very  good  excuse. 
Neither  Is  it  easy  to  understand  why  the  lar- 
ger products  of  the  mines  and  factories  might 
not  have  reasonably  been  foreseen.  It  is  al- 
leged, however,  that  the  congestion  of  busi- 
ness was  not  limited  to  Its  own  line,  but  that 
it  was  of  such  a  dharacter  as  made  it  im- 
possible to  obtain  cars  from  other  sources,  or 
to  secure  a  return  of  its  own  cars  which  had 
gone  beyond  Its  own  lines.  In  addition  to 
that  the  company  alleged  that  long  prior  to 
that  time  "it  had  sought  to  secure  the  pur- 
chase and  building  of  cars  and  equipment, 
so  as  to  meet  every  possible  requirement, 
from  the  various  companies  engaged  in  the 
manufacture  and  sale  of  cars  and  equipment, 
but  that,  owing  to  the  general  Increase  In 
traffic  and  the  general  demand  for  cars  and 
equipment  it  became  impossible  for  it  to  se> 
cure  from  such  companies  engaged  in  the  man- 
ufacture  and  sale  of  cars  a  sufficient  supply 
of  such  cars  and  equipment  to  meet  the  full 
requirements  of  its  traffic."  In  other  portions 
of  Its  answer  it  is  alleged  that  the  company 
had  on  hand  sufficient  cars  and  equipment  to 
meet  the  ordinary  and  usual  requirements  of 
its  business.     Now,  if  that  precaution  liad 
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been  taken,  and  tbere  was  a  rash  and  conges- 
tion of  business  which  could  not  reasonably 
have  been  anticipated,  and  it  was  impossible 
to  borrow  or  buy  cars  from  any  source,  it 
would  appear  that  there  was  a  good  excuse 
for  noncompliance  with  the  demands. 

In  Houston  &  Tex.  Cent  Railroad  v.  Mayes, 
supra,  it  was  said  of  Che  Texas  statute  that: 
"It  makes  no  exception,  tn  cases  of  a  sud- 
den  congestion  of  traffic,  an  actual  inability 
to  furnish  cars  by  reason  of  their  temporary 
and  unavoidable  detentk>n  in  other  states,  or 
In  other  places  within  the  same  state.  It 
makes  no  allowance  for  interference  of  traffic 
occasioned  by  wrecks  or  other  accidents  upon 
the  same  or  other  roads,  involving  a  deten- 
tion of  traffic,  the  breaking  of  bridges,  acci- 
dental fires,  washouts,  or  other  unavoidable 
consequences  of  heavy  weather."  These 
things  were  mentioned  as  circumstances  whol- 
ly beyond  the  control  of  the  company,  and 
that  an  arbitrary  Infliction  of  a  penalty  for  an 
unavoidable  delay  was  unreasonable.  It  was 
further  remarked  that:  "While  railroad  com- 
panies may  be  bound  to  furnish  sufitcient  cars 
for  their  usual  and  ordinary  traffic,  cases  will 
inevitably  arise  where,  by  reason  of  an  unex- 
pected turn  In  the  market,  a  great  public 
.gathering,  or  an  unforeseen  rush  of  traffic,  a 
pressure  upon  the  railroad  facilities  may 
arise,  which  good  management  and  a  desire  to 
fulfill  all  its  legal  requirements  cannot  pro- 
vide for,  and  against  which  the  statute  In 
question  makes  no  allowance."  It  is  the  duty 
of  a  railway  company  to  provide  such  equip- 
ment and  cars  as  will  meet,  not  only  the  ordi- 
nary and  usual  requirements  of  the  traffic, 
but  also  such  increase  of  traffic  and  demand 
for  cars  as  can  be  reasonably  anticipated.  If, 
however,  there  is  a  rush  of  bushiess  or  a 
congestion  of  traffic  which  could  not  reason- 
ably have  been  foreseen,  and  a  delay  arises 
from  circumstances  wholly  beyond  the  con- 
trol of  the  company,  it  should  be  regarded  as 
abnormal,  and  such  an  unavoidable  accident 
as  will  relieve  the  company  from  the  penal- 
ties of  the  act.  The  averments  of  the  answer, 
although  somewhat  general,  set  up  a  sufficient 
excuse,  and  stated  a  defense  under  the  stat- 
ute, and  the  holding  of  the  court  to  the  con- 
trary was  material  error. 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded  for  a  new  trial.  All 
the  Justices  concurring. 


OS  Wasb.  151) 

OLSON  V.  GILL  HOME  INVESTMENT  CO. 
et  al. 

(Supreme  Court  of  Washington.    April  8,  1910.) 

1.  Explosives  (§  8*)— Ikjtjbies  prom  Neou- 

GEN  T     StOBAQE  —  CuLPABLB     NEGLIOENCK  — 

Evidence. 

In  an  action  for  injury  to  a  boy  by  an  ex- 
plosion of  dynamite  with  which  be  was  playing, 
evidence  held  to  show  that  defendants  were  neg- 
ligent in  storing  the  dynamite  in  a  vacant  struc- 


ture on  unfenced  lots,  in  violation  of  a  city 
oi-dinance,  and  in  leaving  a  door  unlocked  in  a 
locality  where,  as  they  knew,  boys  frequently 
went,  whether  as  trespassers  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent.  Dig.  §§  4,  5;  Dec.  Dig.  {  &•] 

2.  Negligence  (8  lO*)— Liabilitt  fob  Nat- 

CBAL  AND   PBOBABLE  CONSEQUENCES. 

A  defendant,  sued  for  damages  resulting 
from  negligence,  will  be  held  liable  for  the  nat- 
ural and  probable  consequences  of  bis  negligent 
acts. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {  12;   Dec  Dig.  §10.*] 

3.  Negligence  (§  62*)  —  Pboximats  Cau8&— 
Intebvening  Cause. 

The  act  of  an  intervening  third  party,  con- 
tributing to  the  injurious- result  of  the  original 
negligence,  does  not  in  all  cases  excuse  the  orig- 
inal wrongdoer,  and  if  such  intervening  act 
could,  or  in  exercise  of  ordinary  prudence 
should,  have  been  foreseen,  the  original  act  still 
remains  the  proximate  cause. 

[B}d.  Note. — For  other  cases,  gee  Negligence^ 
Cent.  Dig.  i  79 ;    Dec.  Dig.  §  62.*J 

4.  Explosives  (§  8*)— Injury  to  Bot— Pbox- 
.  uiAiE  Cause— Question  for  Jury. 

In  an  action  for  injury  to  a  boy  by  the  ex- 
plosion of  dynamite  with  which  he  was  play- 
ing, evidence  held  to  present  a  question  for  the 
jury  as  to  the  proximate  cause  of  the  accident. 

[Eld.  Note.— For  other  cases,  see  Explosives, 
Cent.  Dig.  §§  4,  5;    Dec.  Dig.  i  a*] 

5.  Explosives  (|  8*)— Injubt  to  Boy— Coif- 
TBiBUTOBT  Negligence  —  Question  fob 
Jury. 

In  an  action  for  injury  to  a  boy  by  the  ex- 
plosion of  dynamite  with  which  he  was  play- 
mg,  evidence  held  to  present  a  question  for  the 
jury  as  to  his  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Explosives, 
Cent.  Dig.  §§  4,  5;    Dec.  Dig.  g  8.*] 

6.  New  Tbial  (§  107*)— Newly  Discovered 
Evidence. 

There  was  no  abuse  of  discretion,  by  the 
refusal  of  a  new  trial  for  newly  discovered  evi- 
dence, which  only  affected  the  credibility  of  wit- 
nesses  and  the  weight  of  their  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  22.5 ;   Dec.  Dig.  !  107.*] 

7.  Damages   (§  132*)— EJxcessiveness  —  Per- 
sonal Injuries— Loss  of  Botji  Hands  bt  ' 
Hot. 

An  award  of  $25,000  for  the  loss  of  both 
hands  by  a  boy  of  tender  years  is  not  excessive. 
[Ed.    Note.— For   other   cases,    see    Damages, 
Cent.  Dig.  §  372 ;   Dec.  Dig.  $  132.*] 

En  Banc.  Appeal  from  Superior  Court, 
Pierce  County;   John  A.  Shackleford,  Judge. 

Action  by  Ernest  Olson,  by  guardian  ad 
litem,  against  the  GUI  Home  Investment 
Company  and  another.  From  a  Judgment 
for  plaintiff,   defendants  appeal.     Affirmed. 

Leander  T.  Turner,  Ellis,  Fletcher  &  Evans, 
and  Sandford  C.  Rose,  for  appellants.  H. 
M.  Owens  and  Bates,  Peer  &  Peterson,  for 
respondent 

CROW,  J.  This  action  was  commenced  by 
Ernest  Olson,  a  minor,  by  M.  E.  Olson,  bis 
guardian  ad  litem,  against  Gill  Home  Invest- 
ment Company,  a  corporation,  and  Clark  N. 
Gill,  Its  president  and  manager,  to  recover 
damages  for  personal  injuries.    From  a  judg- 
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ment  In  ptaintlfTs  favor,  the  defendants  have 
appealed. 

The  appellant  Gill  Home  Investment  Com- 
pany was  engaged  in  selling  an  addition  to 
the  city  of  Tacoma,  and  was  Itself  owner  of 
four  oinfenced  lots  therein,  located  at  the  In- 
tersection of  two  public  streets.  A  small 
building  constructed  for  toilet  purposes  was 
located  on  these  lots,  about  125  feet  from  one, 
and  89  feet  from  the  other,  street  A.  board 
screen  or  wall,  about  six  feet  high,  was  In 
front  of  the  unlocked  toilet  door.  Between  the 
toilet  and  the  nearest  street  was  a  small 
tool-house.  Some  weeks  prior  to  the  accident, 
which  caused  respondent's  injuries,  the  ap- 
pellant corporation  commenced  the  construc- 
tion of  a  cement  building,  and  Clark  N.  Gill, 
Its  president  and  manager,  caused  a  box  and 
several  loose  sticks  of  Hercules  stamping 
powder  (hereinafter  called  dynamite,  a  term 
used  by  the  witnesses)  to  be  removed  from 
the  toolhouse  and  stored  on  a  shelf  in  the 
toilet,  doing  so  to  protect  workmen  who  went 
into  the  toolhouse.  The  shelf  was  located  on 
plates,  upon  which  the  rafters  rested,  about 
six  feet  eight  Inches  above  the  floor  and  Ave 
feet  eight  Inches  above  the  seat  of  the  toilet. 
The  toilet  doof  was  left  unlocked.  A  pile  of 
sand,  attractive  to  cdiUdren,  but  designed  for 
use  In  mixing  concrete,  was  kept  on  appel- 
lants' lots  near  the  toilet.  A  public  school 
was  about  three  blocks  distant  Severn!  res- 
idences, the  homes  of  children,  were  located 
In  the  vicinity.  A  number  of  young  school 
boys.  Including  the  respondent,  were  in  the 
habit  of  playing  upon  appellants'  lots.  They 
occasionally  visited  and  used  the  toilet,  as 
did  other  persons,  most  of  whom  were  appel- 
lants' employes.  One  of  the  boys,  Wesley 
Depew,  nearly  14  years  of  age,  discovered  the 
box  and  loose  sticks  of  dynamite,  and  told 
bis  twin  brother,  Leslie  Depew,  of  such  dis- 
covery. On  a  Sunday  prior  to  the  accident 
Leslie  Depew,  with  two  younger  boys,  went 
to  the  toilet  and  took  a  loose  stick  of  dyna- 
mite, which  they  hid  under  a  stump.  Wes- 
ley Depew  bad  previously  taken  some  dyna- 
mite, caps,  and  fuses,  which  he  says  he  found 
in  the  toilet  He  exiHoded  one  of  these  caps, 
and  gave  some  of  them  to  the  respondent, 
who  was  then  about  13  years  of  age.  On  the 
day  of  the  accident  Leslie  Depew  and  two 
other  boys,  accompanied  by  respondent,  took 
the  dynamite,  caps,  and  fuse,  to  some  vacant 
ground  one-fourth  of  a  mile  distant  where 
respondent  attached  a  cap  and  fuse  to  the 
stick  of  dynamite,  and,  igniting  it,  unsuccess- 
fully tried  to  explode  it  under  a  large  stump. 
He  then  attempted  to  explode  it  with  a  light- 
ed paper,  but,  again  failing,  undertook  to  re- 
move the  cap  by  prying  it  from  the  dynamite 
with  a  stick.  This  produced  an  unexpected 
explosion,  which  caused  respondent  to  lose 
both  of  his  bands. 

Appellants  have  filed  admirable  briefs,  in 
which  numerous  assignments  of  error,  involv- 
ing many  Interesting  points,  are  presented; 
but  their  controUiug  proposition  is  that  the 


trial  court  erred  In  refusing  to  Instruct  the 
jury  to  return  a  verdict  in  their  favor.  They, 
in  substance,  contend  (1)  that  the  respondent 
and  other  boys  were  trespassers,  to  whom 
they  owed  no  other  duty  than  not  to  willfully 
or  maliciously  injure  them ;  (2)  that  if  appel- 
lants were  In  fact  negligent  (which  they  deny), 
their  negligence  was  not  the  proximate  cause 
of  the  accident;  (8)  that  intervening  between 
the  storage  of  the  dynamite  and  the  injury 
were  the  criminal  acts  of  the  boys  in  stealing 
the  dynamite,  caps,  and  fuse,  which  acts  were 
the  proximate  cause  of  the  accident  and  (4) 
that  the  respondent  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law.  The  re- 
spondent contends  that  the  sand  made  the 
place  attractive  to  the  Ijoys;  that  they  had 
been  in  the  habit  of  frequently  playing  there, 
a  fact  well  known  to  appellants;  that  appel- 
lants were  guilty  of  negligence  In  leaving  the 
loose  dynamite  In  the  unlocked  toilet  where 
it  was  apt  to  be  found  and  taken  by  the  boys, 
and  that  such  negligence  was  tbe  proximate 
cause  of  the  accident. 

To  sustain  appdlants'  contention  that  tbe 
boys  were  trespassers  Clark  N.  Gill  and  two 
or  three  employes  of  the  corporation  testified 
that  they  had  driven  them  away  on  several 
occasions.  It  is  manifest  that  the  boys  re- 
peatedly went  upon  the  lots  to  the  appellants' 
knowledge.  This  being  true,  we  think  the 
evidence  is  sufficient  to  show  that  the  appel- 
lants were  guilty  of  the  grossest  and  most 
culpable  negligence  in  storing  the  dynamite 
as  they  did,  concededly  In  violation  of  a  city 
ordinance,  and  in  leaving  a  door  imlocked  In 
a  locality  where,  as  they  knew,  the  boys  fre- 
quently went,  whether  as  trespassers  or  oth- 
erwise. They  knew  the  dynamite  was  a  dan- 
gerous agency.  There  is  no  evidence  that 
they  were  then  using  it,  or  that  they  Intend- 
ed to  use  it  in  the  Immediate  future,  or  that 
they  would  need  it  at  any  time.  The  evi- 
dence rather  indicates  that  the  dynamite  was 
unlawfully  stored  and  left  for  an  indefinite 
time  in  an  unlocked,  vacant  structure,  where 
the  appellants  must  have  known  the  children 
were  liable  to  be,  either  as  trespassers  or  oth- 
erwise. In  support  of  their  contention  that 
they  are  not  liable  to  respondent,  whom  they 
claim  to  have  been  a  trespasser,  the  appel- 
lants cite  Curtis  v.  Tenino  Stone  Quarries, 
37  W^ash.  355.  79  Pac.  955;  Burnett  v.  Ft 
Worth  Light  &•  Power  Co.  (Tex.)  112  S.  W. 
1(H0, 19  L.  R.  A.  (N.  S.)  501;  Masser  v.  Chica- 
go, R.  I:  &  P.  Ry.  Co.,  68  Iowa,  602,  27  N.  W. 
776;  Driscoll  v.  Clark.  32  Mont  172,  80  Pac. 
1;  Le  Due  V.  New  York  O.  R.  R.  Co.,  92  App. 
Div.  107,  .87  X.  Y.  Supp.  364;  KeUy  t.  Benas, 
217  Mo.  1,  116  8.  W.  557,  20  L.  R.  A.  (N.  S.) 
903;  Felton  v.  Aubrey,  74  Fed.  350,  20  C.  C. 
A.  436.  None  of  these  cases  are  similar  to 
the  one  at  bar.  In  each  of  them  the  defend- 
ant was  charged  with  negligence  In  operat- 
ing, constructing,  or  maintaining  certain  ap- 
pliances, machinery,  or  plants  used  In  and 
necessary  to  the  conduct  of  his  or  Its  busi- 
ness.   In  the  Tenino  Case  the  plaintiff,  a  child. 
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■was  Injured  by  machinery  which  constituted 
a  part  of  the  defendant's  plant  In  the  Bur- 
nett Case  the  plaintiff,  a  boy,  went  upon  a 
roof,  where  he  was  electrocuted  by  a  wire 
which,  although  negligently  exposed  without 
being  Insulated,  was  nevertheless  a  part  of 
the  defendant's  plant  In  the  MasBer  and 
Le  Due  Cases  the  children  trespassed  upon 
railways.  The  other  cases  are  similar  in 
principle.  It  was  necessary  In  each  Instance 
for  the  defendant  to  have  and  operate  the  ap- 
pliance which  caused  Injury  to  the  trespass- 
ing boys.  The  defendants,  even  had  they 
Iknown  of  the  trespassing,  could  not  have  en- 
tirely refrained  from  Installing  and  operating 
their  several  plants  or  appliances,  and  at  the 
flame  time  continue  their  business.  In  the 
Curtis  Case  this  court  said:  "To  bold,  as  a 
general  and  imlversal  rule  of  law,  that  the 
owners  of  mills  and  factories  must  so  con- 
struct and  maintain  their  premises  as  to  be 
reasonably  safe  for  trespassers,  Infants,  or 
adults,  regardless  of  how  they  may  gain  ad- 
mission, would  be  destructive  of  all  indus- 
try and  all  property  rights.  We  are  satis- 
fied, therefore,  that  the  respondent  violated 
no  duty  it  owed  to  the  appellant  as  a  tres- 
passer upon  Its  premises." 

Here  the  appellants,  having  no  apparent 
use  for  the  dyimmite,  and  knowing  of  the 
trespassing  proclivities  of  the  boys,  needless- 
ly stored  It  a  most  dangerous  agency,  where. 
In  the  exercise  of  ordinary  prudence,  they 
should  have  anticipated  the  trespassing  boys 
would  readily  find,  be  attracted  by,  and  take 
It  Under  such  circumstances  we  cannot  hold 
that  the  trespassing  of  the  boys  should,  as  a 
matter  of  law,  excuse  the  appellants  from 
liability.  The  degree  of  care  required  of 
those  who  have  control  of  dangerous  explo- 
sives Is  discussed  in  Mattson  v.  Minnesota, 
etc.,  R.  Co.,  95  Minn.  477,  104  N.  W.  443,  70 
L.  B.  A.  603,  111  Am.  St.  Rep.  483,  the  court 
raying:  "The  degree  of  care  required  of  per- 
sons having  the  possession  and  control  of 
dangerous  explosives,  such  as  firearms  or  dy- 
namite, is  of  the  highest  The  utmost  caution 
must  be  used  in  their  care  and  custody,  to 
the  end  that  barm  may  not  come  to  others 
from  coming  in  contact  with  them.  The  de- 
gree of  care  must  be  commensurate  with  the 
dangerous  character  of  the  article  (Keasbey 
on  Electric  Wires  [2d  Ed.]  269,  270),  and  is 
greater  and  more  exacting  aa  respects  young 
dtildren.  As  to  such,  the  care  required  to  be 
exeKdsed  is  measured  by  the  maturity  and 
capacity  of  the  child.  Railway  Co.  v.  Stout, 
17  Wall.  CU.  S.)  857,  21  L.  Ed.  745.  What 
would  constitute  reasonable  care  with  respect 
to  aditlts  might  be  gross  negligence  as  ap- 
plied to  a  young  child.  7  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  441,  and  cases  cited.  The  case 
at  bar,  within  these  rules,  is  even  stronger 
than  the  so-called  'turntable  cases.'  There  is 
nothing  80  attractive  to  young  boys  as  arti- 
cles of  an  explosive  nature,  and  the  greater 
the  volume  of  sound  that  may  be  produced 
therefrom  the  greater  the  attraction.    As  com- 


pared with  an  ordinary  turntable,  dynamite 
Is  vastly  more  attractive,  and  far  more  dan- 
gerous. Young  children  are  Ineapaible  of  com- 
prehending the  dangers  in  handling  or  ex- 
ploding the  same,  and  their  natural  instincts 
urge  them  into  experiments  with  it  whenever 
It  comes  within  their  reach.  In  view  of  these 
considerations,  the  rule  of  law  Imposed  upon 
him  who  possesses  such  dangerous  articles 
should  be  more  exacting  than  in  the  case  of 
B  turntable;  and,  applying  the  rule  to  the 
facts  before  us,  it  is  clear  that  the  Jury  was 
justified  in  finding  negligence  upon  the  part 
of  the  defendant  It  failed  to  take  proper 
care  of  dynamite  brought  into  this  vicinity, 
and  left  it  exposed  upon  the  premises  where 
children  had,  to  the  knowledge  of  Its  serv- 
ants, been  In  the  habit  of  loiteriag  and  amus- 
ing themselves." 

The  strongest  case  cited  In  favor  of  appel- 
lants' contention  is  Finkbeiner  v.  Solomon, 
225  Pa.  333,  74  AU.  170,  in  which  a  child  was 
injured  by  an  explosive  claimed  to  have  been 
negligently  stored ;  hut  the  court  said:  "The 
facts  of  the  case  bring  it  close  to  the  line  of 
what  might  be  deemed  negligence,  but  we 
cannot  say  that  the  view  taken  by  the  court 
below  was  wrong.  It  cannot  ,be  said  that 
placing  a  box  of  such  caps  upon  a  dark  shelf 
in  a  ham  Is  In  Itself  a  negligent  act  If  de- 
fendant had  thrown  the  caps  out  loosely, 
where  children  were  likely  to  play  and  would 
be  apt  to  find  them,  the  case  would  have  been 
very  different"  Although  appellants  did  not 
loosely  throw  out  the  dynamite,  caps,  and 
fuse,  they  might  as  well  have  done  so  as  to 
have  placed  them  where  the  boys  were  apt 
to,  and  did  readily,  find  them,  a  result  appel- 
lants should  have  anticipated.  We  do  not 
think  the  decialoa  cited  is  so  controlling,  in 
principle  as  to  require  a  withdrawal  of  this 
case  from  the  jury. 

Appellants,  citing  many  authorities,  fur- 
ther contend  that  their  negligence,  if  conced- 
ed, was  not  the  proximate  cause  of  the  acci- 
dent but  that  the  intervening  criminal  act 
of  the  boys  in  stealing  the  dynamite,  caps, 
and  fuse,  and  their  subsequent  acts  in  at- 
tempting to  explode  the  same,  were  the  prox- 
imate cause.  In  an  action  for  -damages  re- 
sulting from  negligence  the  defendant  will 
be  held  liable  for  the  natural  and  probable 
consequences  of  his  negligent  acts.  To  cre- 
ate such  a  liability  the  injury  complained 
of  must  result  from  the  negligence  charged, 
which  will  not  be  considered  as  too  remote, 
if  the  resulting  accident  might  have  been 
reasonably  anticixmted.  The  act  of  an  Inter- 
vening third  party,  contributing  to  the*  in- 
jurious result  of  the  original  negligence,  does 
not  in  all  cases  excuse  the  original  wrong- 
doer. If  such  Intervening  act  could,  or  la 
the  exercise  of  ordinary  prudence  should, 
have  been  foreseen,  the  original  act  still  re- 
mains the  proximate  cause  of  the  injury.  In 
this  case  it  was  for  the  jnty  to  determine 
whether  the  appellants,  who  carelessly  and 
Illegally  stored,  and  it  might  he  said  abao- 
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doned,  a  dangerous  explosive^  sbonld  have 
anticipated  that  it  migbt  come  Into  the  pos- 
session of  young  boys  who  frequented  tlie 
place,  even  though  they  were  trespassers. 
"In  addition  to  the  requirement  that  the 
result  should  be  the  natural  and  probable 
consequence  of  the  negligence  it  is  common- 
ly stated  that  the  consequence  should  be  one 
which,  in  the  light  of  attending  circumstan- 
ces, an  ordinarily  prudent  man  ought  reason- 
ably to  have  foreseen  might  probably  occur 
as  the  result  of  his  negligence."  29  Cyc.  403; 
Nelson  v.  McLellan,  31  Wash.  208,  71  Pac. 
747,  60  L.  R.  A,  793.  96  Am.  St  Rep.  902; 
Akin  V.  Bradley  B.  &  M.  Co.,  48  Wash.  97, 
92  Pac.  903,  14  U  R.  A.  (N.  S.)  586;  Wel- 
lington V.  Pelletier,  173  Fed.  908,  97  0.  0.  A- 
458;  Mattson  ▼.  Minnesota,  etc.,  R.  Co.,  su- 
pra; Powell  V.  Deveney,  3  Cush.  (Mass.)  800* 
50  Am.  t>ec.  738;  Scott  v.  Shepard,  2  W.  Bl. 
892;  Englehart  v.  Farrant  &  Co.,  1  Q.  B.  R 
1897,  240;  Myers  v.  Sault  St.  Marie  P.  &  P. 
Co.,  3  Ont  L.  R.  600;  Labombarde  v.  Chath- 
am Gas  Co.,  10  Ont  L.  R.  446;  Clark  v. 
Chambers,  8  Q.  B.  1878,  327,  7  Cent.  Law 
J.  11;  Lynch  v.  Nurden,  1  Q.  B.  29;  Illidge 
v.  Goodwin,  6  O.  ft  P.  190;  Lake  v;  Millikin, 
62  Me.  240,  16  Am.  Rep.  456;  Harrlman  v. 
Pittsburgh,  etc.,  Co.,  45  Ohio  St  11,  12  N.  B. 
451,  4  Am.  St  Rep.  507;  Lane  v.  Atlantic 
Works,  111  Mass.  136;  Powers  v.  Harlow,  53 
Mich.  507,  19  N.  W.  257.  61  Am.  Rep.  154; 
Mize  V.  Rocky  Mountain  Bell  Tel.  Co.,  88 
Mont  521,  100  Pac.  971,  129  Am.  St.  Rep. 
659;  Flshburn  v.  Burlington,  etc.,  R.  Co.,  127 
Iowa,  483,  103  N.  W.  481. 

No  two  cases  can  be  found  which  are  iden- 
tical, and  there  la  an  irreconcilable  conflict 
of  authority  on  this  question,  bnt  we'  think 
the  above-mentioned  cases,  and  many  others 
that  might  be  cited,  announce  correct  prin- 
ciples of  law  applicable  to  the  facts  now  be- 
fore us.  In  Myers  v.  Sault  St.  Marie  Pulp  & 
Paper  Co.,  supra,  a  workman  imployed  by 
the  defendants  ascended  a  movable  steplad- 
der  to  work  neai*  the  unguarded  rim  of  a 
cogwheel.  When  he  was  about  to  descend,  a 
trackman  moved  the  ladder,  causing  him  to 
fall  on  the  unguarded  wheel.  The  conten- 
tion was  made  that  the  defendants'  negligence 
in  failing  to  guard  the  cogwheel,  as  required 
by  statute,  and  In  falling  to  provide  an  im- 
movable ladder,  was  not  the  proximate  cause 
of  the  accident;  but  that  the  wrongful  act  of 
the  truckman  in  moving  the  ladder  was  such 
proximate  cause.  The  issue  was  submitted 
to  the  Jury,  and  the  appellate  court,  speaking 
through  Armour,  C.  J.  O.,  said:  "The  Jury 
having  found  tljat  the  injury  to  the  work- 
man was  caused  by  the  negligence  of  the  de- 
fendants in  no  waf  guarding  the  wheel,  and 
in  not  properly  fastening  the  ladder  to  the 
floor,  and  this  finding  being,  as  1  think,  sup- 
jKjrted  by  the  evidence,  the  next  question  is, 
did  the  "intervention'  of  the  workman  In 
wrongfully  taking  away  the  ladder  relieve 
the  defendants  from  the  coneeguences  of 
their  negligence?  and  i  think  not,  for  the  de- 


fendant's negligence  stUI  remained  an  operat- 
ing cause  of  the  workman's  injury.  Accord- 
ing to  what  is  said  by  Lord  Bsher  and  Rig- 
by,  L.  J.,  In  Engelhart  v.  Farrant  ft  Co., 
[1897]  1  Q.  B.  240,  the  question  whether  tibe 
negligence  of  the  defendants  was  an  etfective 
cause  of  the  worlunan's  injury  was  a  ques- 
tion for  the  jury,  and,  if  so,  they  have  in 
effect  determined  it  by  finding  as  they  did 
in  their  answers  to  the  third  and  seventh 
questions  submitted  to  them.  And  I  think 
that  the  authorities  show  that  the  interven- 
tion of  the  workman  in  wrongfully  taking 
away  the  ladder  did  not  r^leve  the  defend- 
ants from  the  consequences  of  their  negli- 
gence." In  Labombarde  y.  Chatham  Gas  Co., 
supra,  where  plaintiff  received  an  electric 
shock,  the  court  said:  "But  if  the  actual 
throwing  of  the  loose  guy  wire  over  the  oth- 
er wires  were  the  act  of  some  passer-by,  wlio 
thought  to  put  it  out  of  the  way,  or  even  of 
some  mischievous  urchin.  It  seems  to  me 
such  a  likely  and  probable  thing  to  happen 
that  it  is  not  too  remotely  connected  with 
the  act  of  cutting  the  guy  wire  from  its  fas- 
tenings and  leaving  it  loose  on  the  ground 
to  render  those  guilty  of  the  latter  neglig«ice 
liable  for  the  consequences  which  ensued, 
though  an  Independent  agency  had  interven- 
ed as  their  immediate  cause.  The  original 
negligence  of  the  workmen  of  the  defendant 
company  was  an  effective  cause  of  the  injury 
to  the  plaintiffs.  McDowall  ▼.  Great  West- 
em  B.  W.  Co.,  [1002]  1  K.  B.  618,  [1908]  2 
K.  B.  331,  337,  338."  The  recent  case  of  Wel- 
lington V.  Pelletier,  supra,  is  especially  p«-  • 
tlnent  There  the  defendant's  employes  had 
negligently  left  a  number  of  cars  standing  on 
a  spur  track  at  the  head  of  a  grade,  secured 
only  by  setting  the  brakes.  They  should 
have  been  further  secured  by  fastening  or 
blocking  the  wheels.  Some  children,  playing 
about  the  cars,  released  the  brakes,  causing 
them  to  run  down  and  kill  defendant's  em^ 
ployC,  who  was  working  in  a  trench  between 
the  rails  of  the  spur.  It  was  held  that  the 
intervening  act  of  the  children  did  not  pre- 
vent the  defendant's  negligence  from  being 
tbe  proximate  cause  of  the  accident  The 
court  said:  "It  is  claimed  that  tbe  inter- 
position of  the  boys  in  this  case  was  tbe 
Interposition  of  a  new  efficient  cause,  which, 
if  interposed,  the  law  says  eliminates  tbe 
original  cause.  On  the  other  hand,  it  has 
been  thoroughly  understood,  aicce  the  lead- 
ing case  of  Scott  v.  Shepard,  2  W.  Bl.  892, 
well  known  as  tbe  'squib  case,'  that  the  In^ 
terposition  even  of  human  beings,  acting  un- 
der circumstances  which  deprive  them  of 
periods  for  reflection,  or  known  to  be  of 
classes  which  are  ordinarily  governed  by  un- 
reasoning impulses,  does  not  come  within  the 
class  of  responsible  interventions  referred  to. 
This  is  illustrated  in  one  direction  by  the 
squib  case,  and  in  the  other  direction  by  tbe 
well-known  cases  where  young  children,  ei- 
ther through  carelessness  or  inattention,  have 
been  intrusted  with  dangerous  weapoiis.  '  The 
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general  principle  is  tnifflclently  discussed  In 
PoUock's  Law  of  Torts  (8tli  Eng.  Ed.)  45  et 
seq.  The  rule  on  which  the  plaintiff  relies 
in  this  respect  was  authoritatively  stated  and 
applied  by  the  Court  of  Appeal  in  1806,  in 
Bngelhart  v.  Farrant,  [1897]  1  Q.  B.  240." 
.  In  this  case,  it  was  for  the  Jury  to  deter- 
mine whether  respondent  and  the  other  boys, 
considering  their  age,  their  experience,  and 
their  knowledge  of  right  and  wrong,  were  in 
their  acts  governed  by  unreasoning  and  nat- 
ural impulses.  That  the  question  of  proxi- 
mate cause  was  properly  submitted  to  the 
Jury,  see  Milwaukee  &  St  Paul  Ry.  Co.  v. 
Kellogg,  94  U.  S.  409,  24  L.  Ed.  256;  Union 
Paa  Ry.  Co.  v.  Callaghan,-  56  Fed.  988,  6  C. 
O.  A.  205;  Denver,  etc.,  R.  R,  Co.  v.  Rohblns, 
2  Colo.  App.  313,  30  Pac.  261. 

Appellants  make  other  assignments  of  er- 
ror based  upon  instructions  given  and  re- 
fused, but  the  foregoing  discussion  disposes 
of  them  adversely  to  their  contention.  The 
Instructions  given  fully,  fairly,  and  correctly 
stated  the  law,  and  properly  submitted  all 
Issues  of  fact  to  the  Jury  for  their  considera- 
tion. 

It  Is  contended  that  the  criminal  act  of  the 
boys  in  stealing  the  dynamite  was  such  an 
independent,  intervening  act  as  to  insulate 
the  api>enant8'  negligence  and  relieve  them 
from  liability.  The  question  as  to  whether 
the  boys  fully  understood  the  criminal  im- 
port of  their  act  was  properly  submitted  to 
the  Jury,  and  determined  adversely  to  the  ap- 
pellants' contention,  as  was  also  the  ques- 
•  tlon  of  the  contributory  negligence  of  the  re- 
spondfflit;  he  being  of  tender  age.  There  was 
evidence  tending  to  show  that  the  boys,  in- 
cluding respondent,  did  to  a  limited  extent 
realize  that  dynamite  was  a  violent  explosive. 
They  were  trying  to  explode  It;  but  the  evi- 
dence further  shows  that  they  did  not  fully 
understand' or  appreciate  all  of  its  dangerous 
qualities.  They  supposed  It  could  only  be 
exploded  by  some  method  of  ignition,  and 
when  they  lit  the  fuse,  they  dodged  behind 
large  stumps  for  protection.  It  is  evident, 
however,  that  they  did  not  anticipate  that 
any  explosion  could  be  produced  in  the  man- 
ner in  which  it  was  produced.  In  the  light 
of  respondent's  tender  years,  his  limited 
knowledge,  his  lack  of  experi^ce,  and  all  of 
the  facts  and  circumstances  disclosed  by  the 
evidence,  we  cannot  hold  that  he  was,  as  a 
matter  of  law,  guilty  of  such  contributory 
negligence  as  to  relieve  the  appellants  from 
liability,  but  must  hold  that  the  question  of 
his  contributory  negligence  was  an  issue  for 
the  Jury. 

It  appears  that,  on  a  previous  trial,  the 
boys  Wesley  and  Leslie  Depew  gave  evidence 
tending  to  show  that,  when  they  took  the 
dynamite,  caps,  and  fuse,  they  understood 
they  were  guilty  of  the  act  of  stealing.  On 
the  last  trial  their  evidence  tended  to  show 
that  they  did  not  understand  their  acts  to  be 


criminal,  but  supposed  they  were  takins 
abandoned  property,  and  at  the  time  thought 
nothing  about  any  criminal  act  or  wrong  be- 
ing involved.  After  the  trial  certain  afBdavits 
were  procured  from  the  boys,  tending  to 
show  that  they  did  understand  the  criminal 
nature  of  the  acts  involved,  and  upon  these 
affidavits  as  newly  discovered  evidence,  the 
appellants  moved  for  a  Jiew  trial.  They  now 
contend  that  the  trial  Judge  erred  in  denying 
their  motion.  Upon  the  last  trial  they  were 
permitted  to,  and  did,  show  the  previous  tes- 
timony of  these  hoys,  and  were  a  new  trial 
to  be  now  granted,  it  could  again  be  shown 
that  on  different  occasions  there  had  t)een 
some  conflict  In  the  boys'  testimony.  Even 
then  their  credibility  and  the  weight  of  their 
evidence  would  still  be  a  question  for  the 
Jury.  We  fall  to  see  that  the  trial  Judge 
abused  bis  discretion  or  invaded  any  of  ap- 
pellants' rights  in  denying  the  motion  for  a 
new  trial.  The  Jury  awarded  damages  in  the 
sum  of  $25,000,  for  which  Judgment  was  en- 
tered. '  Appellants  now  contend  the  award  la 
excessive.  Wlille  the  verdict  Is  large,  the  re- 
spondent sustained  most  terrible  injuries. 
We  do  not  think  we  would  be  Jus£lfied  In  or- 
dering any  reduction. 
The  Judgment  is  affirmed. 

RUDKIN,  C.  J.,  and  DUNBAR,  PARKER, 
MOUNT,  FULLERTON,  and  GOSB,  JJ., 
concur. 


(41  Mont.  M) 

STATE  ex  rel.  OOBURN  ▼.   DISTRICT 

COURT  OF  NINTH  JUDICIAL 

DIST.  et  al. 

(Supreme  Court  of  Montana.     April  2,  1910.) 

1.  Payment  (S  6*)— Place  fok  Patmewt. 

In  the  absence  of  any  agreement  on  the 
subject,  a  debt  is  payable  where  the  creditor  re- 
sides, or  wherever  he  may  be  found. 

[EM.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  iS  9,  10;   Dec  Dig.  S  €.•] 

2.  Venue  (J  7*)— Action  on  Contbact. 

Rev.  Codes,  |  6504,  provides  that  actions 
on  contracts  may  be  tried  in  the  county  in  which 
tile  contract  was  to  be  performed.  Held  that, 
where  the  complaint  in  an  action  for  wages  did 
not  allege  directly  that  the  contract  of  employ- 
ment was  to  be  performed  in  B.  county,  but  did 
show  that  the  place  of  employment  was  in  that 
county,  that  the  services  were  rendered  there, 
and  that  defendants  thereupon  became  debtors  to 
plaintiff  for  the  wages  earned,  the  rule  that, 
in  the  absence  of  any  agreement,  a  debt  is  pay- 
able wherever  the  creditor  resides  or  may  be 
found  applies,  and  the  action  was  properly 
brought  in  B.  county,  though  defendants  resid- 
ed in  another  county. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent. 
Dig.  a  13-16;  Dec  Dig.  {  7.^1 

Application  by  the  State,  on  the  relation  of 
Wallace  Coburn,  for  writ  of  prohibition, 
against  the  District  Court  of  the  Ninth  Judi- 
cial District  in  and  for  the  County  of  Broad- 
water and  Hon.  W.  R.  C  Stewart,  Judge 
thereof.     Dismissed. 
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Oalen  A  MetU«r,    for  relator.     John   A. 
MathewB,  for  respondents. 

HOLLOW  AY,  J.  In  December  last  John 
J.  Warren  commenced  an  action  In  the  dis- 
trict court  of  Broadwater  county  against 
Wallace  Cobum  and  others  to  recover  wages 
for  work  and  labor  done  by  Warren  and  the 
others,  whose  claims  had  been  assigned  to 
falm.  The  complaint  in  that  action  alleges 
that  the  defendants  were  engaged  in  opera- 
ting the  Silver  Wave  mine  In  Broadwater 
county.  The  claim  asserted  by  Warren  for 
wages  earned  by  him  Individually  is  typical 
of  all.  In  that  respect  his  complaint  alleges 
that  at  the  Silver  Wave  mine.  In  Broadwater 
connty,  and  at  the  special  Instance  and  re- 
quest of  the  defendants,  he  performed  IM^ 
days'  work,  as  a  miner,  for  the  defendants, 
at  the  agreed  price  of  $4  per  day,  less  $1 
per  day  for  board.  Service  of  summons  was 
made  upon  defendants  Wallace  Goburn  and 
Larssen,  in  Lewis  &  Clark  connty.  Those 
two  and  defendant  Templeton  appeared  by 
demurrer,  and  also  filed  a  motion  asking  the 
court  to  change  the  place  of  trial  to  Lewis 
ft  Clark  county,  on  the  ground  that  none  of 
the  defendants  reside  in  Broadwater  county, 
that  all  of  them  were  served  with  summons 
in  Lewis  &  dark  county,  and  that  defend- 
ants Wallace  Ck)bum  and  Larssen  are  resi- 
dents of  the  last-named  county.  This  motion 
recites  that  it  is  made  npon  the  affidavit  an- 
nexed thereto.  The  only  affidavit  appears  to 
be  one  by  defendants  Wallace  Cobum  and 
Larssen,  to  the  effect  that  each  was  served 
with  summons  In  Lewis  &  Clark  county,  and 
that  each  was,  at  the  time  of  the  commence- 
ment of  the  action,  ever  since  has  been,  and 
now  is,  a  resident  of  Lewis  Sc  Clark  county. 
The  district  court  denied  the  motion,  and  di- 
rected the  defendants  to  answer.  Applica- 
tion was  thereupon  made  In  this  court  for  a 
writ  of  prohibition,  restraining  the  district 
court  from  proceeding  further  in  the  action. 
The  alternative  writ  was  issued,  and  the  dis- 
trict court  appeared  by  answer,  which  merely 
sets  forth  the  proceedings  had  In  the  lower 
court,  more  in  detail,  but  does  not  raise  any 
material  issue  of  fact  The  matter  was 
thereupon  submitted  to  this  court  for  deter- 
mination. We  do  not  decide  that  prohibition 
is  an  available  remedy  in  an  instance  of  this 
kind.  That  question  was  not  raised  nor  ar- 
glied  in  this  court.  The  only  question  sub- 
mitted was:  Was  the  contract  for  the  breach 
of  which  Warren  sued  to  be  performed  in 
Broadwater  cotmty? 

Section  6604,  Rev.  Codes,  provides:  "Ac- 
tions upon  contracts  may  be  tried  In  the 
connty  in  which  the  contract  was  to  be  per- 
formed." It  will  be  observed  from  the  state- 
ment above  that  the  complaint  does  not  in 
terms  allege  that  the  contract  of  employment 
w-as  made  or  was  to  be  performed  in  Broad- 
water county;  but  it  does  disclose  that  the 


place  of  employment  was  in  that  county, 
that  the  services  were  rendered  there,  and 
that  defendants  thereupon  became  debtors 
to  plaintiff  and  his  assignors  for  the  wuges 
earned.  Under  these  circumstances  we  think 
the  rule  running  through  the  law  of  con- 
tracts generally,  except  with  reference  to  ne- 
gotiable promissory  notes,  should  be  Invok- 
ed, viz.:  "It  is  the  duty  of  the  debtor  to  find 
the  creditor  and  make  tender  to  him,  and  not 
the  duty  of  the  creditor  to  find  the  debtor 
and  make  den»nd  for  payment."  3  Page  on 
Contracts,  §  1420;  Hughes  on  Tender,  {  312. 
It  has  been  the  rule  in  England  for  centu- 
ries that,  where  the  place  of  payment  Is  not 
specified,  the  debtor  must  seek  his  creditor, 
if  within  the  "four  seas,"  and  make  tender 
to  him.  Shepp.  Touch.  §  136;  2  Story  on 
Contracts,  {  1329.  The  same  rule  is  announc- 
ed by  other  authorities,  as  follows:  "In  the 
absence  of  any  agreement  upon  the  subject, 
a  debt  is  payable  where  the  creditor  resides, 
or  wherever  be  may  be  found;  and  ordinarily 
the  debtor  in  such  case  is  bound  to  seek  the 
creditor  to  make  payment  to  him,  provided 
the  creditor  is  within  the  state  when  the 
payment  Is  due."  30  Cyc.  1185.  "If  no  place 
for  the  payment  of  a  money  obligation  is 
specified,  the  debtor  is  required  to  seek  the 
creditor  and  make  payment  to  him  personal- 
ly." 22  Bncy.  Law  (2d  Ed.)  533.  If  at  the 
time  this  contract  of  employment  was  enter- 
ed into  there  was  not  any  place  of  payment 
mentioned,  the  parties  wll]  be  held  to  have 
intended  that  the  contract  should  be  con- 
strued in  view  of  the  rule  of  law  above,  and 
what  was  actually  intended  becomes  as  much 
part  of  the  agreement  as  any  express  provi- 
sion. If  there  is  not  anything  In  the  contract 
inconsistent  therewith.  In  other  words,  in 
the  absence  of  anything  more  specific  than 
appears  from  this  record,  we  hold  that  the 
entire  contract  was  to  be  performed  at  the 
mine  in  Broadwater  county,  and  that  the 
parties  to  the  agreement  never  contemplated 
that  the  men  engaged  in  daily  labor  at  the 
mine  should  have-  to  go  to  some  other  county 
to. collect  their  wages.  See,  also.  Bank  of 
Yolo  V.  Sperry  Flour  Co.,  141  Cal.  314,  74 
Pac.  855,  65  L.  R.  A.  90. 

The  trial  court  properly  denied  the  motion 
for  a  change  of  vepue,  and  these  proceedings 
are  therefore  dismissed. 

Dismissed. 

BRANTLY,  C.  J.,  and  SMITH,  J.,  concur. 


(U  Cal.  A.  646> 

OEOR6D  J.  BIREEL  CO.  v.  HOWZB  et  al. 

(Civ.  750.) 

(Court  of  Appeal,  Second  District,  California. 

Feb.  16,  1910.) 

GAinNO  (I  11*)— Gambling  Contbacis— Op- 
Tiow  TO  Repurchase  Stock. 

A  contract  reciting  that  certain  shares  of 
corporate  stock  have  been  delivered  on  an  agreed 
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valuation,  and  that  th«  tigbt  and  option  is  re- 
served in  the  person  receiving  the  stoclc,  at  any 
time  after  the  expiration  of  one  year,  on  demand 
to  reassign  and  redeliver  them,  and  receive  the 
money  paid,  with  interest,  is  not  within  Const, 
art.  %  $  26,  providing  that  all  contracts  for  the 
sale  of  corporate  stock  on  margin,  or  to  be  de- 
livered at  a  future  day,  shall  be  void. 

[Kd.  Note. — For  other  cases,  see  Gaming,  Dec. 
Dig.  i  11.  •] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   W.  P.  James,  Judge. 

Action  by  the  Oeorge  J.  Birkel  Company, 
a  corporation,  against  John  Howze  and  oth- 
ers. Plaintiff  had  judgment,  and  defendants 
appeal.    Affirmed. 

Clair  S.  Tappan,  for  appellants.  B.  S.  Wil- 
liams, for  respondent 

AliLEN,  P.  J.  The  complaint  filed  by  plain- 
tiff sets  out  a  written  instrument  in  tbe  words 
and  figures  following:  "Sept.  lat,  1906. 
George  J.  Birkel  Company,  Los  Angeles,  Calif. 
— For  value  received,  we  herewith  hand  yon 
twenty-five  (25)  shares  of  Mount  Washington 
Company  stock  certificates  No.  60,  61,  64,  at 
a  total  value  of  twenty-five  hundred  ($2,500) 
dollars.  We  agree,  at  the  expiration  of  one 
(1)  year  from  date,  on  demand,  to  purchase 
said  stock  for  twenty-five  hundred  dollars, 
with  Interest  added  at  six  per  cent,  per  an- 
num from  date.  [Signed]  Jno.  Howze,  Rob- 
ert Marsh^  J.  E.  Marsh." 

It  Is  averred  that  on  August  6,  1907,  plaln- 
flft  gave  notice  to  defendants  that  on  Sep- 
tember 1,  1907,  It  would  demand  of  defend- 
ants that  they  pay  the  sum  of  ?2,500,  with  In- 
terest, for  said  stock  under  said  agreement; 
that  accordingly  the  certificates  mentioned 
evidencing  the  shares  specified  were  duly  In- 
dorsed 'by  plaintiff  so  as  to  assign  and  transfer 
the  same  to  defendants,  and  a  tender  made 
and  a  demand  of  payment;  that  defendants 
refused  to  accept  or  pay  for  said  shares  of 
stock.  Defendants,  In  their  answer,  admit 
the  execution  of  the  instrument,  but  deny  the 
other  allegations  of  the  complaint,  and  allege 
further  that  the  contract  attempted  to  be  set 
forth  In  plaintiff's  complaint  Is  void,  Inas- 
mifcb  as  It  Is  repugnant  to  the  provisions  of 
section  26,  art.  4,  of  the  Constitution  of  the 
state  of  California.  Upon  the  trial  of  the  ac- 
tion the  court  found  In  favor  of  plaintiff  upon 
all  of  the  Issues,  and  rendered  judgment  ac- 
cordingly; defendants  appeal  therefrom  upon 
the  judgment  rolL 

Tbe  only  question,  therefore,  presented  up- 
on this  appeal  Is  as  to  the  character  of  tbe 
written  Instrument— the  basis  of  the  action. 
The  constitutional  provision  referred  to  Is: 
"All  contracts  for  the  sale  of  shares  of  the 
capital  stock  of  any  corporation  or  associa- 
tion, on  margin,  or  to  be  delivered  at  a  fu- 
ture day,  shall  be  void."  It  Is  appellants'  con- 
tention that  this  instrument  upon  its  face  is 
one  indicating  a  gambling  transaction..  With 
this  we  do  not  agree.    Tbls  Instrument,  un- 


der section  1643,  Civ.  Oode,  Is  entitled  to 
such  a  construction  as  'will  make  it  lawful, 
operative,  and  capable  of  being  carried  Into 
effect,  if  it  can  be  done  without  violating  the 
Intention  of  the  parties.  As  we  read  the  in- 
strument. It  declares  upon  its  face  that  cer- 
tain shares  of  sto(^  have  been  delivered  to 
plaintiff  upon  an  agreed  valuation,  and  that 
the  right  and  option  is  reserved  in  plaintiff  at 
aay  time  after  the  expiration  of  one  year, 
upon  demand,  to  reassign  and  redeliver  the 
shares  and  to  receive  the  money  paid,  with 
hiterest.  Agreements  of  this  kind  are  not 
within  the  spirit  of  the  constttuUonal  provi- 
sion referred  to.  Tbe  object  sought  by  this 
constitutional  provision  was  to  strike  down  a 
species  of  gambling  in  mining  stocks — an  evil 
then  rife  Is  this  state.  Gashmas  v.  Root,  89 
Cal.  382,  26  Pa*.  888,  12  L.  R.  A.  611,  23  Am. 
St  Rep.  482.  "It  is  not  the  purpose  of  this 
provision  of  tbe  Constitution  to  interfere  wltb 
legitimate  business,  or  to  make  void  all  time 
contracts  for  the  purchase  of  shares  In  Incor- 
porated companies."  Eullmaii  v.  Slmmens, 
104  Cal.  600,  38  Pac.  363.  It  is  true  that  this 
form  of  contract  could  be  used  to  effect  a  pro- 
hibited transacUon,  but,  if  its  true  character 
Is  different  from  that  expressed  upon  its  face^ 
the  burden  is  upon  the  party  seeking  to  be 
relieved  therefrom  to  show  such  variance^ 
There  la  nothing  In  this  record  indicating  that 
the  transaction  is  other  than  the  one  which 
upon  its  face  it  purports  to  be.  In  addition  to 
this.  It  Is  said  hy  our  Supreme  Court  in  Gay 
v.  Dare,  108  Oal.  459,  37  Pac.  466,  that  in 
all  classes  of  cases  where  a  purchaser  pays  the 
price,  but  stipulates  that  he  may.  If  he  so  de- 
sires, return  the  property  and  receive  back  the 
price  paid,  it  Is  usually  held  not  to  be  a  con- 
tract of  purchase,  but  Is  the  exercise  of  an 
option  of  rescission,  and  the  title  upon  the 
exercise  of  the  option  at  once  vests  In  the 
original  vendor. 

Viewing  this  case,  therefore,  from  either 
standpoint  presented,  we  think  tbe  Judgment 
of  the  trial  court  was  warranted  and  the  same 
should  be  affirmed;  and  It  is  so  ordered. 

We  concur:    SHAW,  J.;  TAOGART,  J. 


(U  Cal.  A.  <4S) 
PEOPLE  V.  SHEHADBY.     (Cr.  107.) 

(Court  of  Appeal,   Thirtl   District,   OaUfomia. 

Feb.  16,  1910.    Rehearing  Denied  by 

Supreme  Court  April  15,  1910.) 

1.  Cbiminai.  Law  (§  1110*)— Appbai>-T&an- 

SCBIPT. 

Though  an  order  appearing  in  the  tran- 
script on  appeal  in  a  criminal  case  did  not  on 
Its  face  show  that  the  time  to  pass  sentence 
was  extended  for  the  purpose  of  hearing  a  mo- 
tion for  new  trial,  a. certificate  authorized  under 
rule  14  (78  Pac.  x),  showing  that  by  the  minute . 
entry  the  time  was  extended  for  such  purpose, 
imported  verity,  and  not  that  any  change  in 
the  minute  entry  was  made;  the  implication  be- 
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inc  tliat  the  transcript  failed  to  give  the  entry 
as  it  in  fact  existed. 

[Ed.  Note.— For  other  cases,  see  Oriminai  Law, 
Dec.  Dig.  i  1110.*] 

2.  HouiciDB  (S  203*)— Evidence— Dtino  Dec- 

I.ARATIONS. 

All  the  attending  circumstances,  such  aa 
the  seriousness  of  the  wound  inflicted  on  de- 
ceased, may  be  considered  in  determining  wheth- 
er he  made  his  dying  declaration  under  a  sense 
of  impending  death. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  !§  430^37 ;  Dec.  Dig.  S  203.*] 

3.  Homicide  (j  203*)— Bvidencb— Dying  Dec- 

LAKATIONS— ADMISSIBIUTT. 

Where  deceased  stated  that  defendant  shot 
him,  that  he  was  going  to  die,  and  would  not 
live  long  enough  to  see  a  doctor,  and  bade  good- 
bye to  those  present,  dying  five  minutes  later,  his 
statement  was  admissible  as  a  dying  declaration. 
[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  430^37 ;    Dec.  Difr  S  203.*] 

4.  Homicide  (S  221*)— Dying  Declaration^ 
Sufficiency  of  Evidence. 

Evidence  Jield  to  support  the  dying  declara- 
tion of  deceased  that  accused  shot  him. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Dec.  Dig.  i  221.*] 

5.  Oriminai,  Law  ({  672*)— Alibi— Sufficien- 
cy OF  Evidence. 

In  a  murder  trial,  evidence  held  insufficient 
to  establish  an  alibi. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  §  572.*] 

Api)eal  from  Superior  Court,  Mariposa 
County;   J.  J.  Trabucco,  Judge. 

S.  Sbehadey  was  convicted  of  murder,  and 
from  tbe  judgment,  and  from  an  order  de- 
nying his  motion  for  new  trial,  he  appeals. 
Affirmed. 

C.  H.  Palrall  and  R.  B.  Stalder,  for  appel- 
lant   U.  S.  Webb,  Atty.  Gen.,  for  the  People. 

CHIPMAN,  P.  J.  Defendant  was  convict- 
ed of  murder  In  the  first  degree  and  was 
sentenced  to  Imprisonment  for  life.  He  ap- 
peals from  the  judgment  of  conviction  and 
from  the  order  denying  his  motion  for  a  new 
trial.  Tbe  points  urged  in  the  brief  for  re- 
versal of  the  Judgment  and  order  are  (1) 
that  there  was  no  sufficient  foundation  for 
the  admission  of  tbe  dying  statement  of  de- 
ceased; (2)  that.  If  tbe  dying  statement  of 
deceased  can  t>e  considered,  it  is  not  sup- 
ported by  evidence  sufficient  to  sustain  a 
verdict  of  conviction;  (3)  that  there  was 
nothing  In  tbe  conduct  of  tbe  defendant,  sub- 
sequent to  tbe  taomldde,  indicating  guilt  on 
bis  part;  (4)  that  defendant  established  an 
aUbi. 

1.  At  tbe  argument  the  point  was  made  for 
tbe  first  time  that  tbe  time  appointed  for 
pronouncing  judgment  was  extended  to  a 
date  unauthorized  by  section  1191,  Pen.  Code, 
as  amended  in  1900,  and  hence,  upon  tbe  au- 
tbority  of  RanUn  v.  Superior  Court,  106 
Pac.  718,  the  order  denying  defendant's  mo- 
tion for  a  new  trial  must  be  reversed  and 
a  new  trial  ordered  as  provided  by  section 


1202,  Pen.  Code,  as  amended  In  1909.  Tbe 
verdict  was  rendered  June  9,  1900,  and  tbe 
court  thereupon  fixed  Saturday,-  June  26, 
1909,  at  9  o'dock  a.  m.,  "as  the  time  for 
passing,  sentence."  Section  1191,  Pen.  Code, 
was  amended  April  14,  1909,  and  took  effect 
June  13,  1909,  so  that  when  tbe  order  was 
made,  June  9tb,  the  court  was  acting  under 
the  old  law,  by  which  the  court  was  not  lim- 
ited in  its  power  to  defer  sentence,  and  the 
time  for  sentence  was  properly  fixed  for 
June  26th.  Tbe  transcript,  as  filed,  showed, 
on  that  day,  to  wit,  June  26th,  tbe  follow- 
ing :  "On  motion  of  tbe  defendant,  it  is  or- 
dered that  the  time  for  passing  sentence 
herein  be  and  the  same  is  continued  to  July 
2,  1909,  at  10  o'clock  a.  m."  And  the  tran- 
script shows  that  on  that  day  defendant 
came  into  court  with  bis  attorney,  and  asked 
for  a  new  trial.  The  order  as  appearing  in 
the  transcript  does  not  on  its  face  show  that 
tbe  time  to  pass  sentence  was  extended  "for 
the  purpose  of  hearing  or  determining  any 
motion  for  a  new  trial,"  in  which  case  the 
court,  under  section  1191,  could  have  ex- 
tended the  time  10  days.  Since  the  tran- 
script was  filed,  however,  tbe  Attorney  Gen- 
eral has  filed  a  certified  copy  of  the  "Min- 
ute Entry  of  June  26,  1909,  vol.  3,  page  220, 
Minutes  of  the  Superior  Court,  Mariposa 
County,"  reading  as  follows :  "June  26,  1909. 
"People  V.  S.  Sbehadey.  Present:  J.  J.  Tra- 
bucco, Judge,  officers  of  tbe  court,  the  dis- 
trict attorney,  tbe  defendant  and  his  attor- 
ney, G.  G.  Goneher.  On  motion  of  the  de- 
fendant, it  is  ordered  that  the  time  for  pass- 
ing sentence  herein  be  and  the  same  is  here- 
by continued  to  July  2,  1909,  at  10  o'clock 
a.  m.,  so  as  to  enable  defendant  to  prepare 
affidavits  of  newly  discovered  evidence  on 
motion  for  new  trial."  The  continuance  thus 
given,  counting  from  June  26th,  as  we  may, 
was  within  the  10  days  allowed  by  section 
1101.  Defendant  replies:  "We  admit  the 
power  of  tbe  court  to  change  its  records  to 
conform  to  the  truth,  but  there  is  nothing  In 
the  record  before  the  court  at  this  time  to 
show  that  such  change  has  been  made  upon 
the  order  of  the  court."  The  answer  is  that 
tbe  latest  certificate,  showing  what  the  min- 
ute entry  In  fact  Is,  comes  to  us  importing 
verity,  and  not  that  any  change  in  the  min- 
ute entry  has  been  made.  Tbe  implication 
is  that  the  transcript  failed  to  give  the 
minute  entry  as  it  in  fact  existed  and  the 
certificate  was  authorized  under  rule  14  (78 
Pac.  X),  by  which  either  party  may  "for  the 
purpose  of  correcting  any  error  or  defect  in 
tbe  transcript  suggest  the  same  In  writing, 
*  *  *  or  may  producei  the  same  duly 
certified  without  such  order."  It  is  not 
claimed  by  defendant  that  the  minute  entry 
aa  last  certified  is  not  correct  It  appears 
by  tbe  foregoing  that  tbe  court  was  acting 
within  its  powers,  and  not  In  violation  of 
section  1191,  and  it  is  therefore  unnecessary 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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to  consider  further  the  scope  and  meaning  of 
that  section. 

2.  The  defendant  kept  a  small  store  at  the 
town  of  Vartan,  Mariposa  county,  a  station 
on  the  Tosemlte  Valley  Railroad,  on  the  Mer- 
ced river,  and  lived  with  his  family  In  the 
rear  part  of  the  store  building.  Near  by 
he  also  kept  a  saloon.  1.  F.  Halloran,  whom 
he  was  charged  with  killing,  was  a  section 
hand  of  the  railroad  company  at  that  point, 
and  up  to  about  .two  weeks  before  his  death 
had  boarded  and  lodged  with  defendant's 
family,  but  had  moved  Into  a  small  cabin  67 
feet  distant  from  the  Shehadey  saloon,  or 
Tent  saloon,  as  sometimes  so  called,  which 
latter  la  67  feet  from  the  Shehadey  store  or 
residence.  From  I-Ialloran's  cabin  to  tne 
railroad  section  house  is  266  feet  From  the 
window  in  the  section  house,  as  testified  to 
by  civil  engineer  N.  C.  Ray,  he  could  see  the 
door  of  Halloran's  cabin,  and  could  also  see 
a  man  when  walking  all  the  way  to  the 
Shehadey  saloon.  Deceased  died  from  a  gun- 
shot wound  inflicted  by  a  No.  12  shotgun 
loaded  with  No.  7  shot'  and  fired  at  very 
close  range.  The  witnesses  differed  as  to 
the  time  the  shot  was  heard,  varying  from  8 
p.  m.  to  about  9  p.  m.  of  April  5th.  The 
moon  was  full  and  shhiing  brightly.  It  was 
testified  that  the  deceased  appeared  at  the 
section  house  a  few  minutes  after  the  noise 
of  the  shot  was  heard.  He  "was  in  his  shirt 
sleeves  and  drawers"  and  "In  his  stockings 
feet"  The  section  house  was  occupied  by 
one  Hernandez  and  his  wife  and  they  kept 
boarders.  There  were  three  or  four  men 
in  the  house  at  this  time.  Two  of  them 
went  for  John  Varlan,  the  postmaster  at  Va- 
rian,  who  lived  about  a  half  a  mile  distant 
He  went  at  once  to  the  section  house,  and 
found  Halloran  lying  on  a  quilt  suffering 
from  "a  large  wound,  a  little  to  the  right  of 
the  navel  side,  right  under  the  short  rib. 
One  of  his  hands  had  the  middle  finger  gone 
from  the  first  Joint,  and  the  other  two  fin- 
gers the  points  were  injured."  The  evi- 
dence, aside  from  the  alleged  dying  state- 
ments of  deceased,  was  circumstantial,  and 
not  in  itself  conclusive, .  or  very  strongly  in- 
criminatory. It  is  not  probable  that  defend- 
ant would  have  been  convicted  but  for  the 
statements  in  question,  and  it  is,  therefore, 
Important  first  to  inquire  as  to  thetr  admis- 
sibility. 

Witness  John  Varlan  testified:  "Halloran 
said  that  he  was  going  to  die,  and  that  he 
would  like  to  tell  me  something  about  his 
estate,  how  he  wanted  it  divided,  which  he 
stated.  He  said  that  defendant  shot  him, 
that  he  came  to  the  door,  and  tried  to  force 
the  door,  and  he  was  in  bed  at  the  time,  and 
finally  defendant  went  off  from  the  door  and 
came  up  to  the  door  and  hollered  to  him,  and 
told  him  that  Si  wanted  to  see  him.  He 
went  to  the  door,  and,  as  he  opened  the  door, 
he  said  defendant  shot  him.  I  told  Halloran 
that  I  did  not  think  that  he  was  going  to 


die.  I  said  to  him  as  soon  as  the  doctor 
would  get  there  he  would  fix  him  in  shape, 
and  he  said,  'I  will  never  live  long  enough 
to  see  a  doctor.'  Before  Halloran  died,  I 
went  to  Halloran's  cabin  at  his  request  to 
get  $20  in  coin  In  his  pants  and  some  blan- 
kets, as  be  was  getting  cold,  and  he  requested 
me  to  take  charge  of  his  cabin,  which  I  did. 
Halloran  died  about  11:40  a.  m.,  April  5th" 
(a.  m.  should  read  p.  m.,  as  clearly  appears). 
On  cross-examination  the  witness  testified: 
"Halloran  said  he  knew  defendant  because 
he   knew    him    by    his    voice   and    clothes. 

•  •  ♦  It  was  near  9  p.  m.  when  they  came 
after  me.  It  took  me  about  12  minutes  to  go 
up  to  the  section  house.  ♦  •  «  When 
Halloran  died,  there  were  present  Mr.  Ply- 
ler,  myself,  some  of  the  section  men,  and 
two  wood  choppers." 

Witness  Plyler  testified :    "I  am  a  merchant. 

•  •  •  My  store  is  about  one-fourth  mile 
from  defendant's  store  and  Varlan  station. 

•  ♦  ♦  Two  Miexicans  came  after  me  on 
the  night  of  April  5th,  and  I  arrived  at  Hal- 
loran's bedside  before  he  died.  He  was  ly- 
ing on  the  floor  in  the  section  house.  He  had 
a  big  hole  on  the  right  side  of  his  body.  The 
inside  part  of  it  came  away  out.  Nearly 
three  inches  protruded.  Halloran  said  'that 
Shehadey  came  to  my  door  and  told  me  SI 
wanted  to  talk  to  me,  and  shot  me  all  to 
pieces.'  He  said  good-bye  to  all  of  us  and 
died.  He  died  within  five  minutes  after  he 
made  the  last  statement.  He  made  the  state- 
ment more  than  once  that  he  was  going  to 
dia"  The  witness  arrived  at  the  section 
house  about  10:15  p.  m.  of  the  5th  of  April. 
The  testimony  of  the  coroner  was  that  there 
"was  an  oblong  wound  measuring  2%  inches 
in  length  and  1%  Inches  in  width  on  the 
right  side  of  the  al>domen  of  deceased.  An 
eighth  of  an  inch  of  the  first  finger  of  the 
right  hand  was  shot  off.  About  one-fourth 
of  an  Inch  of  the  second  finger  of  the  right 
hand  was  off  the  same  as  the  others.  There 
were  no  other  wounds  of  consequence.  I 
found  shots  in  the  entrails  and  In  the  fiesb 
near  the  wound  in  the  abdomen.  I  picked 
these  shots  out  of  the  Intestines  and  soma 
from  the  edges  of  the  wound." 

We  are  aware  of  the  strictness  of  the  rule 
governing  the  admissibility  of  dying  declara- 
tions, and  that  the  courts  should  and  do  ex- 
ercise extreme  caution  in  their  admission. 
The  sense  of  impending  death  is  deemed  a 
sufilcient  substitute  for  an  oath,  but  the  test 
of  cross-examination — a  most  valuable  medi- 
um of  ascertaining  the  truth — is  wanting. 
In  People  v.  Sanchez,  24  Cal.  17,  24,  Mr.  Jus- 
tice Sanderson  stated  the  rule  in  these 
words:  "An  undoubtlng  belief  existing  in 
the  mind  of  the  declarant  at  the  time  the 
declarations  are  made  is  indispensable  to 
that  sanction  which  the  law  exacts."  In 
People  V.  Bemmerly,  87  Cal.  117,  25  Pac.  266, 
the  court  said:  "It  is  enough,  if  It  satisfae 
torlly  appears  in  any  mode  that  they  were 
made  under  that  sanction,  whether  it  be  di- 
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rectly  proved  by  the  express  language  of  the 
declarant,  or  be  inferred  from  his  evident 
danger,  or  the  opinion  of  medical^  or  other 
attendants,  stated  to  him,  or  from  bis  con- 
duct, or  other  clrcnmstances  of  the  case,  all 
of  which  are  resorted  to  in  order  to  ascer- 
tain the  state  of  the  declarant's  mind."  1 
Greoil.  By.  i  158.  The  cases  hold  that  all 
the  attending  circumstances  may  be  consid- 
ered In  determining  whether  the  deceased 
made  the  dying  declaration  under  a  sense 
of  Impending  death.  People  t.  Yokum,  118 
Cal.  437,  50  Pac.  686;  People  v.  Lem  Deo, 
132  Cal.  199,  203,  64  Pac.  265.  Among  the 
circumstances  that  may  be  considered  as  in- 
fluencing the  mind  of  the  declarant  is  the 
seriousness  of  the  wound  inflicted  upon  him. 
It  seems  to  us  that  the  learned  trial  Judge 
was  justified  In  accepting  the  statements  as 
coming  within  the  rule  and  In  letting  them 
go  to  the  Jury. 

3.  It  appeared  that  defendant  and  deceaa- 
«d,  while  the  latter  was  living  -with  the  fam- 
ily of  the  former,  had  some  angry  words 
growing  out  of  a  small  account  for  goods 
purchased  by  deceased  from  defendant;  also, 
that  defendant  had  shown  some  bitterness 
towards  deceased  because  of  his  undue  at- 
tentions of  the  wife  of  defendant.  In  this 
connection  defendant  had  made  some  threats 
of  bodily  injury  to  deceased.  Whether  It 
was  because  of  this  disagreement,  or  because 
defendant's  wife  on  account  of  her  sickness 
€ould  no  longer  cook  for  deceased,  that  he 
left  and  went  to  his  cabin,  does  not  very 
clearly  appear.  Judging  from  defendant's 
feeling  towards  deceased  at  that  time,  it  is 
altogether  likely  that  he  quit  defendant's 
house  because  of  the  unfriendly  attitude  of 
-defendant  towards  him. 

Witness  Nickerson,  chief  engineer  of  the 
Yosemlte ,  Valley  Railroad,  received  a  letter 
from  defendant,  dated  March  13,  1900.  De- 
fendant is  a  Syrian  by  birth,  and  could  nei- 
ther read  nor  write  the  English  language. 
This  letter  was  written  by  his  stepdaughter 
at  his  dictation,  and  be  admitted  having  dic- 
tated it  The  letter  is  principally  a  com- 
plaint against  deceased,  and  in  it  defendant 
alludes  to  bis  demand  upon  deceased  to  pay 
bis  bill,  and  also  refers  to  his  interference 
with  bis  family. 

Aaron  Varlan  testlfled  that  he  was  em- 
ployed hauling  freight  for  defendant;  that 
be  arrived  at  his  store  with  a  load  on  the 
evening  of  April  5th.  He  testlfled:  "While 
defendant  and  I  were  returning  to  the  store 
from  the  barn,  we  could  see  &  light  In  Hal- 
loran's  cabin  and  defendant  said:  There  is 
that  damned  son  of  a  bitch  that  has  got  a 
light  In  his  house.'  He  was  somewhat  an- 
gry." .  John  Varlan,  Jr.,  testified:  "I  had  a 
•conversation  with  defendant  on  or  about 
March  17,  1900,  relative  to  Halloran,  where- 
in I  asked  him  how  Blalloran  was  getting 
along.  Shehadey  said,  *Oh,  that  son  of  a 
bitch,  some  day  when  I  am  feeling  right,  I 


will  fix  that  Irish  son  of  a  bitch.'  At  that 
time  Halloran  was  not  boarding  at  Shehad- 
ey'B.  He  was  boarding  over  at  Ills  cabin 
where  be  built  his  house.  When  defendant 
s|>oke  of  Halloran,  he  said  it  kind  of  laugh- 
ing." 

Richard  Carter  testified  that  at  the 'time 
Halloran  left  defendant's  house  and  moved 
to  his  cabin  he  had  a  conversation  with  de- 
fendant "I  told  defendant  that  Halloran 
was  eating  his  breakfast,  and  defendant  said 
he  was  going  to  make  out  Halloran's  bill 
right  away,  and,  if  he  did  not  pay  it  that 
day,  he  would  kick  his  head  oft.  Defendant 
also  said  that  Halloran  wanted  to  play  with 
his  wife,  and  he  did  not  want  any  man  to 
play  with  his  wife,  that  he  could  make  his 
own  babies,  and  make  them  quick  If  he 
wanted  to."  Witness  Wiley  was  present  and 
testified  to  this  conversation.  This  testimony 
was  put  forward  as  tending  to  show  motive. 
Obviously,  as  the  provocation  to  a  murder- 
ous assault,  the  facts  present  no  very  persua- 
sive proof,  and  yet  we  cannot  say  but  that  in 
defendant's  mind  they  might  have  been  a 
contributing  cause  leading  to  a  strong  feel- 
ing for  revenge. 

Mrs.  Louisa  Hernandez,  wife  of  Benino, 
who  kept  the  section  house,  testified:  "Be- 
fore the  wounded  man  came  to  the  house,  I 
looked  out  of  the  window  in  the  dining  room, 
and  saw  a  man  dressed  In  white  leave  the 
house  where  the  wounded  man  lived  and 
walk  rapidly  toward  the  saloon.  I  don't 
know  If  be  -went  Into  the  house  or  the  sa- 
loon. It  was  three  or  four  minutes  after  I 
saw  this  man  before  tlie  wotinded  man  came 
to  my  house.  I  heard  a  shot  just  a  little 
while  before  I  looked  out  the  window."  On 
cross-examination,  she  testified:  "When  I 
heard  the  shot  my  husband  and  friend  were 
at  my  bed,  and  I  was  In  the  kitchen.  I  nat- 
urally looked  out  of  the  window  Immediately 
I  heard  the  shot.  It  was  moonlight,  and  I 
could  see  everything,  but  did  not  look  very 
long.  When  I  saw  the  white  figure,  it  was 
right  at  the  door  of  the  wounded  man's  cabin. 
The  white  figure  went  towards  the  bouse  or 
the  saloon;  and  I  think  it  was  a  man.  When 
I  last  saw  him,  he  was  Up  on  the  hill,  the 
bank,  the  grade.  I  saw  a  gun  In  bis  hand. 
♦  •  *  I  did  not  have  much  time.  I  was 
only  there  a  few  moments.  The  figure  I  saw 
while  looking  out  the  window  wore  white 
pants  or  white  drawers;  don't  know  which. 
I  only  had  a  glimpse  of  the  figure.  It  was 
8  o'clock  p.  m.  when  the  wounded  man  cifme 
to  the  bouse  by  my  watch  in  the  kitchen." 

It  was  in  evidence  that  defendant  had  a 
shotgun  of  No.  12  bore,  and  that  he  kept 
ammunition  for  such  a  gun  in  his  store. 
There  was  evidence  that  the  defendant  was 
dre.ssed  that  evening  In  light-colored  clothes. 
Hernandez  had  a  gun  of  this  bore,  but  he 
testified  that  it  had  not  been  used  for  some 
time  before.  Deputy  Sheriff  Walter  Davis 
testified  that  he  reached  Varlan  about  mid- 
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night,  and  Halloran  was  dead.  "The  She- 
hadey  store  1b  a  wooden  structure,  and  hlB 
residence  Is  In  the  rear  part  of  the  store.  I 
went  around  the  building  several  times,  but 
heard  no  noise  of  any  kind  in  It  I  went  to  the 
front  door  of  Shehadey's  store  and  residence 
a  little  after  midnight,  and  called  in  a  loud 
voice  as  follows:  'Solomon,  Shehadey,  She- 
hadey.'  I  received  no  reply.  I  arrested  de- 
fendant about  daylight  on  the  morning  of 
the  eth  day  of  April,  as  he  came  out  I  told 
him  that  this  piece  of  business  last  night 
was  pretty  bad.  He  said  be  did  not  know 
anything  about  it  I  said,  'There  is  a  man 
shot'  and  he  said,  'I  don't  know  nothing 
about  it,'  and  I  said  the  section  boss  was 
shot  I  asked  him  If  he  had  a  gun,  and  he 
said  he  had.  He  went  into  the  room  and 
pointed  to  the  gun.  I  told  him  to  walk  past 
and  I  came  and  took  the  gun.'  The  gun  was 
standing  at  the  head  of  the  bed.  The  bed 
had  the  appearance  of  having  been  occupied. 

♦  *  •  Both  barrels  of  the  gun  were  emp- 
ty." The  testimony  of  defendant  his  wife, 
and  stepdaughter  was;that  defendant  went 
to  bed  with  sick  headache  about  6  p.  m., 
was  called  up  to  wait  upon  certain  custom- 
ers who  bought  some  articles,  and  went  to 
the  saloon  and  had  a  drink  with  defendant 
and  that  he  returned  from  the  saloon  to  the 
house  and  went  to  bed  again  and  remained 
there  until  morning;  that  they  none  of  them 
knew  of  the  shooting  nor  heard  of  it  until 
the  next  morning,  although  the  whole  neigh- 
borhood seems  to  have  been  aroused  and 
aware  of  the  tragedy.  UndersherlfC  Paine 
took  charge  of  defendant  on  the  6th,  and 
took  the  gun  from  Deputy  Sheriff  Davis. 
"Defendant  said  It  was  his  gun.  I  observed 
both  barrels.'  They  had  been  cleaned  since 
they  were  flred.  The  left  barrel  was  very 
much  cleaner  than  the  right  *  *  *  I  had 
a  conversation  with  defendant  He  said  that 
he  did  not  hear  any  shot  and  heard  no  noise 
during  the  night,  as  he  was  asleep.  He  said 
he  went  to  bed  at  7  and  was  asleep  by  7:30. 

•  •  ♦  In  a  conversation  with  defendant 
I  asked  him  if  he  and  deceased  ever  had  any 
trouble,  and  he  said  they  had  a  little  difTer- 
ence  about  a  bill.  Defendant  also  stated  that 
deceased  had  bothered  his  wife  by  going  into 
her  room  and  kind  of  making  free  with  her. 
J.  H.  Ellis  asked  him  in  my  presence  it  It 
didn't  make  him  "mad  for  Halloran  to  bother 
your  wife,'  and  he  said,  'I  think  my  wife  Is 
all  right;  that  is  her  business.'  "  The  three 
persons  who  called  at  the  store  on  the  night 
of  the  6th  testified  that  defendant  drank  with 
them  and  was  slightly  Intoxicated,  and  that 


they  parted  with  defendant  at  8r46  p.  m. 
The  homicide  was  committed  after  these  per- 
sons left  defendant,  and  It  must  have  been 
very  soon*  thereafter.    Defendant's  wife  and 
stepdaughter   did  not   retire,   according   to 
their  testimony,  until  aliout  11  o'clock,  but 
they  testified  that  they  heard  no  shot,  and 
knew  nothing  of  the  homicide  that  night 
The  section  house  where  the  deceased  lay 
was  but  114  feet  distant  from  the  Shehadey 
store  and  Halloran's  cabin  was  about  135 
feet  distant    It  would  seem  hard  to  believe 
I  that  with  all  the  coming  and  going  of  that 
I  night  to  this  section  house  no  one  at  'She- 
hadey's heard  wliat  It  was  about    Without 
I  further  comments,  our  conclusion  is  that  the 
I  dying  declarations  of  the  deceased  find  sup- 
:  port  in  the  evidence. 

I     4.  The  proof  of  alibi  rests  largely  upon 
!  the   testimony  of  defendant  his   wife,   and 
I  stepdaughter  and  upon  the  variance  in  the 
testimony  as  to  the  time  when  the  shot  was 
I  fired.     Mrs.    Hernandez    testified    that    the 
I  wounded  man  came  to  her  home  at  8  o'clock 
,  as  shown  by  her  watch  in  the  kitchen.    Otb- 
.  er  testimony  of  the  people's  witnesses  shows 
I  that  it  must  have  been  after  half  past  8 
I  o'clock  and  near  to  9.    There  was  time  for 
1  defendant  to  have  gone  to  the  cabin  from  his 
I  saloon,  after  parting  with  his  customers,  and 
committed   the  crime  and  returned   to  his 
I  house  before  9  p.  m.,  as  the  distance  was  but 
67  feet    The  Jury  evidently  did  not  accept 
the  testimony  of  defendant  and  his  family  as 
to  his  whereabouts  the  night  of  the  5th  of 
April.    We  have  set  out  most  of  the  facts 
and  circumstances  on  which  the  verdict  rest- 
ed.   But  in  this  as  in  all  similar  cases  there 
was  no  doubt  an   atmosphere  surrounding 
the  trial  which,  while  indefinable,  had  its  in- 
fluence upon  the  Jury,  but  could  not  be  in- 
corporated in  the  record.     This  atmosphere 
is  sometimes  charged  with  local  prejudice 
and  passion  and  improperly  influences  the 
Jury.    But  a  careful  reading  of  the  record 
here  fails  to  disclose  any  evidence  that  vrit- 
nesses  were  testifying  under  outside  pressure 
In  any  degree.    There  was  no  evidence  that 
any  person  other  than  defendant  had  any 
feelings  of  enmity  against  the  deceased,  near 
was  there  any  evidence  casting  the  slightest 
suspicion  on  any  one  other  than  defendant 
There  are  no  assignments  of  error  commit- 
ted in  the  course  of  the  trial.     Defendant 
seems  to  have  been  ably  defended,  and  his 
cause  is  well  presented  here. 
The  Judgment  and  order  are  affirmed. 

We  concur:    HART,  J.;   BURNETT,  J. 
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(U  Oal.  A.  SES) 

TAGKBTT  v.  HENDERSON  BROS.  CO.  et  al. 
(Civ.  684.) 

(Court   of   Appeal,   Third   Diatrict,  .California. 

Feb.  18,  1910.     Rehearing  Denied  by 

Supreme  Court  April  15,  1910.) 

1.  Electbicitt  (§  16*)— Injuries  Incident  to 
Use — Pailubb  to  Inspect. 

Failure  to  discover  that  a  lire  wire  was 
lying  on  the  ground  near  a  walk  from  1  o'clock 
p.  m.  on  Friday  until  6:30  o'clock  p^  m.  the  fol- 
lowing Sunday  is  such  negligence  as  renders 
the  owner  liable  for  the  resulting  death  of  a 
child,  where  the  same  conld  have  been  discover- 
ed  by  reasonable  care  and  inspection. 

IBd.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig,  g  16.*] 

2.  Electbicitt  (S  18*)— Ihjubies— Contmbu- 

TOBT   NEOUGENCE. 

A  Iwy  11  years  of  age  is  not  guilty  of  such 
contributory  negligence  in  touching  a  wire  ly- 
ing on  the  ground  near  a  walk  as  to  prevent 
recovery  against  the  owner  for  his  death  there- 
by, where  there  was  nothing  to  indicate  that  it 
was  charged  with  electricity. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec  Dig.  i  18.*] 

3.  PBlNCtPAI,  AND  AOBNT  (J  189*)— LlABILITT 

OF  Pbincipai.  fob  Neouoknok  of  Agent. 
The  owners  of  property  are  liable  for  the 
negligence  of  persons  acting  within  the  scope  of 
their  employment  in  the  management   of   the 
property  for  them. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  g{  589-613;  Dec.  Dig.  | 
150.*] 

4.  Negligence  (|  4*)— Natubb— "Dttb  Oabe" 
— "Obdinabt  Cabb." 

The  terms  "due  care"  and  "ordinary  care" 
as  need  in  the  law  of  negligence  are  relative 
terms,  and  mean  a  degree  of  care  commensurate 
with  the  danger  involved. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  §  6 ;    Dec.  Dig.  J  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3.  pp.  2221,  2222:  vol.  8,  p.  7643:  vol.  «, 
pp.  5029-^5042;    vol.  8,  pp.  77*9,  7740.] 

5.  Emctbicity  (i  14*)— iNjnsiEs  Incident  to 
Uss— Case  Required. 

A  person  or  corporation  using  wires  charged 
with  electricity  is  bound,  while  the  public  is 
not,  not  only  to  know  the  extent  of  the  danger 
arising  from  them,  but  to  use  the  very  highest 
degree  of  care  practicable  to  avoid  injury. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  i  7;  Dec  Dig.  1 14.*] 

Appeal  from  Superior  Goort,  San  Joaqnln 
CJonnty;  C.  W.  Norton,  Judge. 

Action  by  J.  L.  Tackett  against  Henderson 
Bros.  Company,  a  corporation,  Maria  Cary 
Sanborn,  and  others.  Plaintiff  had  judgment, 
and  defendants  otiier  than  the  corporation 
appeal.    AflSrmed. 

A.  Ia  Levinsky,  for  appellants.  J.  A.  Plum- 
mer,  for  respondent 


BURNETT,  J.  There  Is  no  serious  contro- 
versy as  to  the  facts  herein,  which  may  be 
stated  as  follows:  The  appellants  own  all 
the  wires,  poles,  and  electrical  appliances 
used  for  distributing  electricity  in  the  town 
of  Lodl,  San  Joaquin  county;  Gary  Bros,  be- 
ing the  managers  of  the  plant    The  electric- 


ity which  they  distribute  te  purdiased  by 
them  from  the  American  River  Electric  Com- 
pany. This  company  has  no  control  nor  su- 
pervision over  the  wires  or  electrical  appli- 
ances belonging  to  appellants.  Appellants 
strung  the  wire  In  controversy  a  year  before 
the  electrocution  of  plaintiff's  minor  child, 
caused  by  coming  In  contact  with  said  wire. 
This  wire  was  given  two  wraps  around  a 
pole,  carried  across  a  sidewalk  over  an  of- 
fice building,  and  attadied  to  an  iron  pipe  of 
a  watw  tank.  It  was  an  ordinary  galvaniz- 
ed wire,  uninsulated,  and  having  the  appear- 
ance, as  some  of  the  witnesses  stated,  of  be- 
ing nsed  as  a  guy  wire,  and  not  as  one 
charged  with  electricity.  Said  wire  was  used 
as  a  "third  leg"  or  ground  wire  of  the  Sys- 
tem,  and  it  thus  saved  the  expense  of  anoth- 
er wire.  From  the  date  of  Its  erection  until 
the  death  of  said  cliild  no  attonition  seems 
to  Iiave  been  paid  to  this  wire.  At  a  time 
when  the  current  was  shut  off  an  employe 
of  Henderson  Bros.,  thinking  that  said  wire 
was  a  gny  wire  cat  it  in  order  to  change  the 
iron  stand  pipe  to  which  it  'was  attached. 
The  wire  was  cut  between  1  and  2  o'clock  of 
Friday,  August  2d,  and  remained  in  that  con- 
dition tmtil  Sunday  ev^^ng  between  6  and 
7  o'dodE  of  August  4th.  At  this  time  the 
deceased,  who  was  nearly  11  years  old,  was 
walking  north  on  Sacramento  street  wltii 
his  mother,  he  being  on  the  sidewalk  and 
she  being  in  the  street  When  he  saw  the 
wire  he  called  to  his  mother,  saytng:  "This 
is  the  electric  wire."  He  then  grasped  hold 
of  it,  and  this  resulted  in  his  immediate 
deatlL  Appellants  were  iiot  notified  that  the 
wire  was  to  be  cut,  or  any  diange  was  to  be 
made  in  It,  nor  did  they  have  any  knowledge 
that  it  had  be«i  cut  until  after  the  death  of 
the  said  child,  Millard  M.  Tackett  The  wire 
did  not  fall  by  reason  of  any  structural  in- 
flrmlty  or  defective  fastening.  The  entire 
length  of  the  wires  owned  by  appellants  in 
the  town  of  Lodl  was  about  15  miles,  which 
conld  be  Inspected  in  one  day,  and  the  scene 
of  the  catastrophe  was  only  a  short  distance 
from  the  office  of  the  company.  It  appears 
also  that  other  persons  saw  the  wire,  and  at- 
tempted to  take  hold  of  it,  believing  from  its 
appearance  that  it  was  not  charged;  the  tes- 
timony showing  that  even  electrical  experts, 
seeing  a  wire  wrapped  as  this,  would  con- 
clude that  It  was  simply  a  guy  wire. 

Many  questions  of  law  are  discussed  by  ap- 
pellants, and  various  reasens  are  assigned  for 
a  reversal  of  the  judgment,  but  the  vital 
propositions  Involved  are:  (1)  Were  appel- 
lants chargeable  with  negligence?  and  (2) 
was  the  deceased  guilty  of  contributory  neg- 
ligence In  taking  hold  of  the  said  detached 
wire? 

As  to  the  first,  upon  special  issues  submit- 
ted, the  Jury  found  that  the  "defendants  Cary 
Bros.,  by  the  exercise  of  reasonable  care  and 
inspection,  could  have  discovered  the  condi< 


*For  other  caiea  see  aame  topic  and  section  NUMBER  In  Dec.  A  Am'.  DltfS.  U07  to  date,  A  Reporter  Indexes 
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tion   of   the   fallen   wire  between   about   li 
o'clock    Friday    afternoon    and    about    6:80  j 
o'clock  the  following  Sunday  afternoon,"  and  j 
also  that  "the .  wire  which   was  placed  in 
position  by  the  defendants  Gary  Bros.,  at  the ! 
time  It  was  placed  in  position,  and  up  to  the  | 
time  when  it  was  cut  loose  from  the  iron  i 
pipe  on  the  tank,  was  dangerous  to  any  per- 
son  passing   underneath."     In   reference  to  | 
this  latter  finding  it  may  be  observed  that  the  ] 
menace  from  the  wire  in  position  lay  in  the 
fact,  as  has  already  been  indicated,  that  Its 
appearance  and  adjustment  were  such  as  to 
lead  to  the  belief  that  it  was  not  charged 
with  electricity.    This  finding,  however,  need 
not  be  considered  at  length,  since  the  gen- ' 
eral  verdict  as  to  negligence  follows  from  the 
answer  to  the  aforesaid  special  issue  as  to 
the'  ability  of  appellants  to  ascertain  the  con- ' 
dltion  of  the  wire  after  it  was  cut,  and  be- ; 
fore  the  accident.  j 

We  think  it  was  unquestionably  the  duty  i 
of  appellants  to  make  frequent  inspection  of ' 
the  system,  and  upon  reason  and  authority  It : 
must  be  held  that  their  Ignorance  of  the  con- 1 
dltion   of   said  wire   amounts  to  actionable  i 
negligence,  with  the  burden  imposed  of  re- 
sponding  In  damages   for  any  injury  occa- 
sioned thereby.     That  they  omitted  a  plain 
and  Imperious  duty  In  the  premises  appears 
from  the  testimony  of  the  manager  that:  "So 
far  as  I  knew,  the  wire  as  I  strung  it  across 
there  remained  In  the  same  condition  it  was  | 
put  up  until  the  day  somebody  cut  one  end. ' 
I   paid   no  further  particular   attention   to  i 
that  wire  that  I  know  of  after  it  had  been 
put   up.     I   told  Mr.   Bauer  under  certain ' 
conditions  that  wire  was  dangerous.    *    *    *  I 
I  cannot  tell  how  long  It  had  been  prior  to , 
the  occurrence  that  I  had  given  the  wire 
any  attention."     It  is  apparent,  of  course,  i 
that  no  attention  was  paid  to  It  during  the  j 
Interval  to  which  we  have  referred,  as  oth- . 
erwlse  it  would  not  have  l)een  allowed  to  re- 1 
main  hanging  loose.     The  contention  of  ap- 
pellants In  this  connection  is  that  they  are 
relieved  of  responsibility  because  they  had 
no  actual  knowledge  of  the  condition  of  the 
wire.    But  in  view  of  the  character  of  the 
agency  with  which  they  were  dealing,  and 
the  solicitude  of  the  law  for  human  life,  the 
failure  to  exercise  diligent  and  proper  care 
to  obtain  information  is  equivalent  to  actual 
knowledge  of  the  situation,  as  far  as  their 
civil  liability  is  concerned. 

The  ground  for  the  strict  exaction  of  the 
law  in  reference  to  the  obligation  of  appel- 
lants Is  well  set  forth  in  the  opinion  of  the 
court  in  Mitchell  v.  Raleigh  Electric  Com- 
pany, 129  N.  a  166,  39  S.  E.  801,  65  L.  R,  A. 
398,  8S  Am.  St  Rep.  735,  as  foUows:  "The 
defendant  company  was  engaged  In  the  busl- 
ne«  of  manufacturing,  producing,  leasing, 
and  selling  light  made  from  the  use  of  elec- 
tricity, which  is  the  most  dangerous  and 
deadly  power  recognized  as  a  necessary  agen- 
cy In  developing  our  civilization  and  promot- 


ing our  comfort  and  business  affairs.    It  dif- 
fers from  all  other  dangerous  utilities.     Its 
association  is  with  the  most  inoffensive  and 
harmless  piece  of  mechanism,  if  wire  can  be' 
classified  as  such,  In  common  use.     In  ad- 
hering to  the  wire  it  gives  no  warning  or 
knowledge    of   its   deadly    presence;     visloD 
cannot  detect  it;   it  is  without  color,  motion,, 
or  tK>dy;   latently  and  without  sound  it  ex- 
ists, and,  being  odorless,  the  only  means  of 
Its  discovery  lie  in  the  sense  of  feeling,  com- 
municated through  the  touch,  which,  as  soon 
as  done,  becomes  its  victim.     In  behalf  of 
human  life  and  the  safety  of  mankind  gen- 
erally It  behooves  those  who  would  profit  by 
the  use  of  this  subtle  and  violent  element  of 
nature   to   exercise    the   greatest   degree   of 
care  and  constant  vigilance  in  inspecting  and 
maintaining  the  wires  In  perfect  condition." 
Many  cases  to  the  same  eCtect  In  connection 
with    the   foregoing    are    clte1    in    Shawnee 
Light  &  Power  Co.  v.  Sears,  21  Okl.  13,  95 
Pac.  449,  wherein  it  Is  held  that:    "An  elec- 
tric light  company,  using  the  public  streets 
of  a  municipality  for  its  poles,  wires,  and  ap- 
pliances   in   conducting   Its   business.   Is   re- 
quired to  exercise  the  highest  degree  of  care, 
and  to  maintain  in  the  best  possible  condi- 
tion the  best  appliances  known  to  the  science 
to  render  its  business  safe  and  to  use  that 
degree  of  care,  caution,  and  circumspection 
In  keeping  with  the  dangerous  character  of 
its  business."    In  the  Sears  Case,  supra,  the 
chief  complaint  of  appellant  was  directed 
against  an  instruction  informing  the  jury 
that  it  was  "the  duty  of  defendant  to  keep 
its  appliances  In  a  safe  condition  for  those- 
who   might   be   brought   in   close  proximity 
with    them    In    traveling    along    the    public 
streets,  and  If  plaintiff,  without  fault  on  her 
part,  was  Injured  as  complained  of,  then  she 
was  entitled  to  recover  damages  In  the  ac- 
tion."    In  reference  to  this  instruction  the 
court  said:    "At  the  time  instruction  No.  & 
was  given  by  the  court,  plalntilTB  evidence 
had  shown  that,  without  fault  on  her  part, 
proceeding  on  the  public  highway  In  a  place- 
where  she  had  a  right  to  be,  she  came  la 
contact  with  the  appliances  of  the  defendant 
company  at  the  edge  of  the  footwalk;    that 
the  appliance  was  one  in  a  most  exposed 
place,  and  where  people  were  liaMe  to  come 
In  contact  with  it,  and  one  which  in  the 
operation  of  Its  plant  the  defendant  did  not 
use  for  the  transmission  of  Its  current,  and 
In  which  Its  current  would  not  then  have 
been  except  for  the  want  of  due  care  and 
regard  for  safety  on  its  part  or  its  servants. 
Under    these   circumstances   the   instruction 
was  given,  and  the  question  arises:   Was  the 
company    liable    from   a    showing   of    these 
facts?    We  hold  that  It  was,  and  that  this- 
is  sustained  by  a  great  weight  of  authority- 
in  this  country  and  in  England"— citing,  on- 
{page  24  of  21  Okl.],  page  453  [of  95  Pac.l 
a  long  list  of  authorities. 
The  Supreme  Court  of  Montana  stated  th& 
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rule  in  slightly  different  phraseology  as  fol- 
lowB :  "The  owner  or  operator  of  an  electric 
plant  is  bound  to  exercise  a  reasonable  de- 
gree of  care  in  erecting  pole  lines,  selecting 
appliances.  Insulating  the  wires  wherever 
people  have  a  right  to  go  and  are  liable  to 
come  in  contact  with  them,  and  In  maintain- 
ing a  system  of  inspection  by  which  any 
change  which  has  occurred  in  the  physical 
conditions  surrounding  the  plant,  poles,  or 
lines  of  wire,  which  would  tend  to  create  or 
increase  the  danger  to  persons  lawfully  in 
pursuit  of  their  business  or  pleasure,  may  be 
reasonably  discovered.  It  would  hardly  do 
to  say  that  the  defendant  can  only  be  requir- 
ed to  exercise  due  diligence  after  it  receives 
notice  of  any  defect  in  Its  appliances,  or  of 
any  change  in  the  physical  conditions  sur- 
rounding them,  for  this  would  be  placing  a 
premium  upon  negligent  Ignorance."  Bourke 
V.  Butte  Electric  &  Power  Co.,  33  Mont.  267, 
83  Pac.  473.  In  Mitchell  v.  Charleston  Ia  & 
P.  Co.,  45  8.  C.  146,  22  8.  E.  767,  31  L.  B. 
A.  577,  It  was  held  that:  "Where  a  company 
permitted  for  a  day  and  a  half  a  circuit 
breaker  to  be  displaced  so  as  to  allow  a  trol- 
ley system  to  come  In  contact  with  a  tele- 
phone wire,  it  is  guilty  of  negligence,  irre- 
spective of  how  the  displacement  occurred." 

In  Pennsylvania  the  rule  as  to  gas  compa- 
nies is  stated  as  follows:  "While  no  abso- 
lute standard  of  duty  in  dealing  with  such 
agencies  can  be  prescribed,  it  Is  safe  to  say. 
In  general  terms,  that  every  reasonable  pre- 
caution suggested  by  experience  and  the 
known  dangers  of  the  subject  ought  to  be 
taken.  This  would  require.  In  the  case  of  a 
gas  company,  not  only  that  Its  pipes  and  fit- 
tings should  be  of  such  material  and  work- 
manship, and  laid  In  the  ground  with  such 
skill  and  care,  as  to  provide  against  the  es- 
cape of  gas  therefrom  when  new,  but  that 
such  system  of  inspection  should  be  main- 
tained as  would  insure  reasonable  prompt- 
ness in  the  detection  of  leaks  that  might  oc- 
cur from  deterioration  of  the  material  of  the 
pipes,  or  from  any  other  cause  within  the 
circumspection  of  men  of  ordinary  skill  in 
business."  Similarly,  in  District  of  ODlnm- 
bla  V.  Woodbury,  136  U.  S.  463,  10  Sup.  Ct. 
995  (34  li.  Ed.  472),  it  is  held  as  to  those  hav- 
ing the  care  of  the  streets  that  they  are  re- 
sponsible for  their  condition  if  they  have 
actual  or  constructive  notice  thereof,  and 
that  It  is  their  duty  to  keep  themselves  in- 
formed concerning  the  same,  and  "if  a  street 
remains  in  a  dangerous  condition  so  long 
that  the  authorities  could  not  help,  in  the 
exercise  of  ordinary  care  and  diligence,  know- 
ing that  fact,  and  did  not  know  it  because 
tbey  failed  to  exercise  proper  diligence,  then 
the  law  imputes  notice  to  them;  In  other 
words,  they  have  notice  in  contemplation  of 
law  and  that  is  constructive  notice."  The 
same  principle  is  affirmed  in  the  courts  of 
this  state.  In  Giraudl  v.  Electric  Imp.  Co., 
107  Oal.  124,  40  Pac.  109  (28  L.  R.  A.  506, 
*B  Am.  St.  Reip.  114),  It  Is  said:   "Defendant 


was  using  a  dangerous  force,  and  one  not 
generally  understood.  It  was  required  to 
use  very  great  care  to  prevent  injury  to  per- 
son or  property.  It  would  have  been  com- 
paratively inexpensive  to  raise  the  wires  so 
high  above  the  roof  that  those  having  occa- 
sion to  go  there  would  not  come  in  contact 
with  them."  In  Davoust  v.  City  of  Alameda, 
149  Cal.  69,  84  Pac.  760,  5  Ia  K.  A.  (N.  8.) 
636,  It  is  held  that,  "where  the  death  was 
caused  by  a  live  wire  negligently  allowed  by 
the  city  to  remain  upon  a  beaten  path  four 
feet  wide  over  a  vacant  lot  which  had  been 
used  for  many  years  by  residents  of  the 
neighborhood  in  going  from  their  homes  to  a 
raihroad  station,  it  was  sufficient  .to  prove 
the  negligence  of  the  city." 

Many  other  cases  are  cited  by  respondent 
in  line  with  the  foregoing,  which  emphasize 
the  great  care  required  of  such  companies  for 
the  protection  of  life  and  property,  and  our 
attention  has  been  called  to  none  holding 
that  careless  ignorance  exonerates  from  lia- 
bility. Of  course,  when  the  injury  to  the 
wire  is  done  by  another  without  the  knowl- 
edge of  the  owner,  the  latter  would  be  enti- 
tled to  a  reasonable  time  to  repair  the  dam- 
age, but  here  we  are  satisfied  that  the  fail- 
ure of  appellants  for  such  an  interval  to  as- 
certain the  condition  of  the  wire  cannot  ba 
justified  nor  excused. 

If  the  deceased  had  accidentally  touched 
the  wire,  there  could  be  no  difference  of 
opinion  among  reasonable  persons  as  to  the 
liability  of  appellants.  The  problem,  how- 
ever, is  somewhat  complicated  by  the  fact 
that  the  act  was  voluntary  on  his  part,  and 
hence  the  claim  is  made  of  contributory  neg- 
ligence. This  is  rendered  more  plausible  by 
the  consideration  that  he  was  an  unusually 
bright  boy,  but,  after  all,  the  question  Is; 
Was  his  conduct  under  the  circumstances  In- 
dicative of  the  want  of  that  care  which  is  to 
be  expected,  and  which  the  law  demands  of 
a  boy  of  his  age,  seeing  what  he  saw  and 
knowing  what  he  knew?  In  the  solution  of 
the  question  we  cannot  lay  out  of  view  the 
fact  that  he  was  a  mere  child,  that  he  did 
not  know  of  the  dangerous  cliaracter  of  the 
wire,  and  that  there  was  nothing  in  its  ap- 
pearance to  indicate  that  it  was  a  live 
wire  That  a  person  of  this  boy's  age  is  not 
held  to  the  same  degree  of  caution  as  is  re- 
quired of  an  adult  will  not  be  challenged  by 
any  one,  and  It  Is  abundantly  supported  by 
the  cases.  That  he  did  not  know  the  wire 
was  dangerous  is  shown  by  his  conduct  in 
grasping  it,  res  ipsa  loquitur.  It  Is  not  at 
all  probable  that  the  boy  would  have  seized 
the  wire  if  he  had  any  knowledge  or  inti- 
mation of  the  hazard  involved.  His  actions 
show  that  he  was  deceived  by  the  appear- 
ance of  the  wire;  and,  since  appellants  were 
responsible  for  that  condition  likely  to  mis- 
lead even  experienced  electricians,  they  can- 
not escape  liability  upon  the  ground  that  the 
deceased  should  not  have  been  deceived.  The 
question  is  at  least  open  to  frank  and  reason- 
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able  dlscuBslon,  and  as  we  view  It,  the  cx>n- 
cluslon  that  the  lad  'tras  not  chargeable  with 
contributory  negligence  Is  not  unreasonable. 
We,  therefore,  feel  bound  by  the  finding  of 
the  jury  adverse  to  the  contention  of  appel- 
lants. 

As  to  this  point  we  refer  also  to  some  of 
the  decisions  expressing  views  In  line  wltb 
the  foregoing.  In  Haynes  v.  Raleigh  Gas  Co., 
114  N.  C.  203,  19  S.  H.  344,  26  Ii.  R.  A.  810,  41 
Am.  Bt  Rep.  786,  It  Is  said:  "A  child  of  10 
years  of  age  is  not  chargeable  with  contribu- 
tory negligence  because  he  took  hold  of  a 
wire  in  the  street  charged  with  a  deadly 
current  of  electricity,  if  there  was  nothing 
from  which  even  an  adult  could  have  infer- 
red that  the  wire  was  carrying  any  current 
of  electricity  whatever."  Therein  is  an- 
nounced the  rule  that:  "A  child  is  held  to 
such  care  and  prudence  as  is  usual  among 
children  of  bis  age  and  capacity."  In  the 
course  of  the  discussion  we  find  this  lan- 
guage: "We  should  be  very  loath  to  declare 
an  adult  guilty  of  negligence  for  grasping  a 
wire  such  as  this  one,  under  circumstances 
such  as  the  defendant  contends  surrounded 
the  deceased.  We  certainly  cannot  declare 
that  this  boy,  whose  conduct  must  be  judged 
with  due  regard  for  his  boyish  nature  and 
habits,  negligently  caused  his  own  death." 
In  Temple  v.  McComb  City  Electric  Light  & 
Power  Company,  89  Miss.  1,  42  South.  874, 
11  L.  R.  A.  <N.  8.)  449,  119  Am.  St  Rep.  698, 
it  is  held  that:  "If  a  boy  climbs  into  a  tree 
through  the  branches  of  which  an  uninsulat- 
ed electric  wire  has  been  plaiced  by  an  elec- 
tric light  company,  and  he  Is  injured  by  com- 
ing In  contact  with  such  wire,  the  company  is 
liable  therefor,  when  the  tree  is  such  as  any 
small  boy  would  l>e  attracted  to  and  nse  in 
his  play."  In  the  Giraudl  Case,  supra,  the 
rule  is  clearly  stated  by  our  Supreme  Court 
as  follows:  "The  mere  fact  that  a  dangerous 
agency  is  used  raises  no  presumption  that 
the  public  Imow  enough  of  its  nature  to  avoid 
the  danger  which  may  arise  from  its  use,  and 
the  public — aside  from  the  consumers  tislng 
the  commodity — owe  no  duty  to  those  intro- 
ducing it;  but  it  is  the  duty  of  those  making 
a  profit  from  the  use  of  a  dangerous  element, 
such  as  electricity,  to  use  the  utmost  care  to 
prevent  injury  to  any  class  of  people,  and 
they  must  protect  those  possessing  less  than 
ordinary  knowledge  of  the  character  of  the 
commodity.  •  *  •  •  Where  a  person  Injured 
from  contact  with  electric  wires  was  ignorant 
of  the  danger  that  might  result  from  tho 
contact,  a  less  degree  of  care  is  demanded 
of  him  than  would  have  been  required  if  he 
had  been  informed  of  the  danger;  and  what 
constitutes  reasonable  care  must  be  judged 
by  the  circumstances  of  the  case  of  which 
the  Jwry  are  the  judgoa."  See,  also.  Griffin 
V.  United  Electric  IJgbt  Co.,  164  Mass.  492, 
41  N.  R  675,  32  L.  R.  A.  400.  49  Am.  St.  Rep. 
477.  W^lthout  multiplying  authorities,  we 
conclude  that  it  would  be  harsh  and  brutal  to 
hold  that  beyond  reasonable  controversy  the 


deceased  was  guilty  of  contributory  negli- 
gence, and  that  It  was  against  the  mandate 
of  the  law  to  submit  the  determination  of 
this  question  to  the  judgment  of  the  Jury. 
To  bold  with  appellants  would  be  to  indorse 
the  doctrine  that  a  snare  may  be  laid  for  the 
unwary,  and  that  the  guilty  may  take  refuge 
behind  the  childish  credulity  of  the  innocent. 

The  cases  cited  by  appellants  In  opposition 
to  these  views  do  not  reach  the  point  We 
notice  specifically  only  two  California  deci- . 
slons.  Studer  v.  S.  P.  Co.,  121  Oal.  400,  53 
Pac.  942,  66  Am.  St  Rep.  39,  and  George  v. 
Los  Angeles  Ry.  Co.,  126  Cal.  358,  58  Pac. 
819,  40  L.  R.  A.  829,  77  Am.  St  Rep.  184.  In 
the  former  it  was  held  that:  "A  child  be- 
tween 12  and  IS  years  old,  who  attempts  to 
cross  between  the  cars  of  a  freight  train 
standing  at  a  crossing,  and  while  in  the  act 
of  climbing  over  the  couplings,  is  killed  by 
the  sudden  and  unannounced  starting  of  the 
train,  is  chargeable  with  contributory  negli- 
gence as  matter  of  law" — and  furthermore 
that:  "Children,  as  well  as  adults,  must  use 
the  discretion  which  persons  of  tiielr  years 
ordinarily  have,  and  cannot  be  permitted 
with  Impunity  to  Indulge  in  conduct  which 
they  know,  or  ought  to  know,  to  be  careless." 
The  danger  there  was  obvious  to  any  child  of 
that  age  of  ordinary  intelligence,  and  it  was 
held  that  the  risk  was  so  great  and  so  mani- 
fest that  the  deceased  bad  no  right  to  as- 
sume it.  In  the  George  Case  the  question 
of  contributory  negligence  was  submitted  to 
the  jury,  who  found  for  the  defendant,  and 
the  Supreme  Court  held  it  was  proper  to 
leave  this  question  to  the  Jury,  "free  front 
any  presumption  as  to  plaintUTs  incapacity." 
In  those  cases  the  danger  was  open  to  the 
observation,  and  could  be  comprehended  by 
children  over  10  years  old,  of  average  intel- 
ligence. Here  the  danger  was  hidden  and 
concealed,  and  by  reason  of  the  negligence 
of  appellants  would  not  be  suspected  even  by 
adults,  and  therefore  an  altogether  different 
situation  is  presented. 

The  court's  instructions,  as  we  view  them, 
stated  the  law  correctly.  There  seems  to  be 
no  valid  objection  to  instruction  No.  3,  (bar- 
ging that:  "The  owners  of  property  are  liable 
for  any  acts  of  negligence  upon  the  part  of 
persons  who  may  be  managing  such  property 
for  them,  and  If  you  believe  from  a  prepon- 
derance of  the  evidence  that  tiie  Gary  Bros, 
were  guilty  of  the  negligence  charged  in  the 
complaint,  and  that  their  negligence  was  tbe 
proximate  cause  of  the  death  of  Millard  Tack- 
ett,  and  that  at  the  time  of  the  death  of 
said  Tackett  the  Gary  Bros,  were  acting  as 
managers  of  the  electric  system  at  Lodi  for 
the  defendants  Blanch  D.  Gary  and  Maria 
Gary  Sanborn,  then  your  verdict  should  be. 
not  only  against  the  Gary  Bros.,  but  also 
against  the  said  Blanch  D.  Gary  and  Maria 
Gary  Sanborn."  The  Instruction  Is  hypotheti- 
cal, does  not  assume  any  fact  as  proven,  em- 
bodies a  correct  principle  of  law,  and  Is  bas- 
ed upon  the  evidence.   The  only  criticism  that 
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coald  be  directed  against  it  is  that  it  does  not 
speclflcally  require  that  the  acts  of  the  man- 
agers, in  order  to  bind  the  principal,  must 
be  within  the  scope  of  their  employment,  but 
that  element  Is  necessarily  Implied,  and  the 
Jury  were  explicitly  so  directed  in  another  in- 
struction. 

An  Instruction  was  also  given  tliat:  "The 
terms  'due  care'  and  'ordinary  diligence'  as 
used  In  the  law  of  negligence  are  relative 
terms,  and  mean  a  degree  of  care  commen- 
surate with  the  danger  involved.  *  •  • 
Wires  charged  with  an  electric  current  may 
be  harmless,  or  they  may  be  in  the  highest 
degree  dangerous.  The  difference  in  this  re- 
spect may  not  be  apparent  to  ordinary  ob- 
servation, and  the  public,  therefore,  while 
presumed  to  know  that  danger  may  be  presr 
ent,  are  not  bound  to  know  its  degree  in  any 
particular  case.  The  company  or  persons, 
however,  using  such  a  dangerous  agent  are 
bound  to  know  the  extent  of  the  danger,  and 
to  use  the  highest  degree  of  care  practicable 
to  avoid  injury  to  any  one  who  may  be  law- 
fully In  proximity  to  its  wires,  and  liable 
to  come  accidentally  in  contact  therewith. 
•  •  ♦  "Where  one  places  or  maintains  a 
wire  charged  with  a  bigbly  dangerous  cur- 
rent, or  a  wire  likely  to  become  charged  with 
a  highly  dangerous  current,  over  a  public 
street,  the  law  requires  that  he  must  use 
the  highest  or  utmost  degree  of  care  in  the 
construction,  maintenance,  and  operation  of 
said  wire,  and  he  must  use  the  best  materials 
and  most  approved  methods  of  construction 
to  prevent  injury  to  any  one  who  may  law- 
fully or  accidentally  come  in  contact  there- 
with and  also  use  due  care  and  circumspec- 
tion over  such  wire  to  prevent  It  from  sag- 
ging down  within  reach  of  pedestrians  law- 
fully using  a  putollc  street  or  sidewalk  space 
adjacent  thereto.  Any  failure  to  observe 
these  requirements  renders  the  person  so  fall- 
ing liable  for  all  damages  that  may  thereby  be 
caused  to  others  who,  without  fault  of  their 
own, '  come  in  contact  with  such  wire  or 
wires."  The  objection  to  this  instruction 
made  by  appellants  Is  that:  "The  Jury  were 
Instructed  that,  wlhlle  the  public  may  be  pre- 
sumed to  know  the  danger,  they  are  not 
bound  to  know  its  degree,  and  furthermore 
tbat  these  appellants  were  compelled  to  ex- 
ercise due  care  and  circumspection  to  prevent 
the  wire  from  sagging  down,  Trhlch  was  not 
a  fact  in  the  case,  because  the  wire  did  not 
sag  down,  and  therefore  these  appellants  had 
performed  their  duty.  It  sagged  down  by 
reason  of  having  been  cut  without  notice  to 
tbese  appellants,  and  it  was  an  instruction 
not  based  lipon  the  evidence,  and,  like  the 
last  instruction,  permitted  the  jury  to  ro- 
mance, guess,  and  surmise." 

The  proposition  however,  as  to  the  degree 
of  knowledge  has  been  affirmed  in  many  deci- 
sions, among  them  the  case  of  Fitzgerald  v. 
Edison   Electric  Illuminating  Company,   200 


Pa.  640,  50  At!.  161.  86  Am.  St  Rep.  732, 
wherein  it  is  said:  "A  person  or  company  us- 
ing wires  charged  with  an  electric  current 
is  bound  while  the  public  Is  not,  not  only  to 
know  the  extent  of  the  danger  arising  from 
them,  but  to  use  the  very  highest  degree  of 
care  practicable  to  avoid  injury,  etc.  The 
duty  Is  not  only  to  make  such  wires  safe  by 
proper  Insulation,  but  also  to  keep  them  so 
by  constant  oversight  and  repair."  It  is  also 
directly  upheld  In  this  state  by  the  GiraudI 
Case,  supra.  There  was  evidence  also — in 
fact,  it  Is  undisputed — that  the  wire  was  'sag- 
ging' or  hanging  down  over  the  sidewalk  for 
two  days.  It  is  true  that,  as  before  seen,  it 
was  cut  by  another,  but  appellants'  negli- 
gence consisted  in  allowing  it  to  remain  so. 
The  objections  of  appellants  are  thus  seen  to 
be  without  merit. 

Many  o1>jectlons  were  made  to  the  admlsal- 
billty  of  evidence.  We  do  not  feel  called  up- 
on to  review  them  in  detail.  We  think  no 
prejudicial  error  was  committed.  Some  of  the 
questions  were  proper  on  behalf  of  the  de- 
fendants other  than  appellants;  and,  if  the 
answers  thereto  should  not  have  been  consid- 
ered as  against  the  latter.  It  Is  sufficient  to 
say  that  there  was  no  request  to  so  limit 
them,  and  there  were. other  questions  where 
an  objection  was  overruled  tliat  were  not  an- 
swered at  all. 

We  find  no  material  conflict  in  the  special 
findings  of  the  jury,  nor  do  we  think  they  are 
opposed  to  the  general  verdict  The  case 
seems  to  have  been  fairly  tried,  the  verdict  is 
a  very  moderate  one,  and  we  think  the  judg- 
ment and  the  order  denying  the  motion  for 
a  new  trial  should  be  affirmed,  and  it  is  so 
ordered. 

We  concur:  OHIPMAN,  P.  J.;  HART,  J, 


MIL.BURN  y. 


(47  Colo.  ESS) 
HAWORTH. 


(Supreme  Court  of  Colorado.     April  4,  1910.) 

1.  Oancbllation  of  Instbumbnts  (8  24*)  — 
Assignments— -Tendbb  of  Qonsidebation. 

Where  the  evidence  showed  that  plaintiff 
suinz  to  cancel  an  assignment  of  ditch  stock 
had  been  overreached  by  defendant,  and  did  not 
know  at  the  time  he  made  the  assignment  tliat 
he  had  signed  away  such  stock,  and  no  con- 
sideration was  received  for  It,  tliere  was  noth- 
ing for  plaintiff  to  return  or  to  offer,  regardless 
of  what  might  have  been  given  plaintiff  for 
other  things  entirely  different  from  the  ditch 
stock. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  !  33:  Dec.  Dig.  { 
24.*) 

2.  Witnesses  (J  215*)  —  Pbivilegb— Cleeot- 

UEN. 

In  an  action  to  set  aside  an  asBlRnment  of 
stock  for  frand,  defendant  cannot  claim  that 
statements  made  in  the  presence  of  a  minister 
and  three  members  of  his  church,  who  were  call- 
ed together  by  defendant,  wete  privileged,  under 
Rev.  St.  1908,  i  7274,  providins  that  a  dergy- 


*Por  other  cases  see  lama  topic  Mid  section  NUMBER  in  Dec  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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man  shall  not  be  examined  as  to  any  confession 
made  to  Iiim  in  liis  professional  character,  etc 
[Ed.  Mote. — For  other  cases,   see  Witnesses, 
Cent.  Dig.  {  778 ;   Dec.  Dig.  $  215. •] 

Appeal  from  District  Court,  Larimer  Coun- 
ty ;  Jas.  E.  Garrlgues,  Judge. 

Action  by  Frank  P.  Haworth  against  Lu- 
ther P.  Mllburn.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.     AflSrmed. 

H.  M.  Minor,  for  apx>ellant.  Frank  J.  An- 
nls  and  Fred  W.  Stow,  for  appellee. 

MCSSER,  J.  This  Is  an  action  to  cancel 
the  assignment  of  a  share  of  ditch  stock 
alleged  to  have  been  fraudulently  obtained 
by  the  defendant  from  the  plaintiff. 

In  giving  his  reasons  for  the  judgment 
In  this  case,  the  trial  Judge,  after  saying 
lie  bad  taken  extra  pains  to  watch  the  plain- 
tiff and  defendant  upon  the  witness  stand, 
and  commenting  on  the  difference  In  charac- 
ter apparent  from  an  observation  of  the 
parties,  said:  "When  we  come  to  take  Into 
consideration  the  whole  history  of  the  case 
and  look  at  the  motives  and  impulses  that 
inspired  these  men  to  act,  what  they  In- 
tended to  accomplish,  we  find  on  the  part  of 
one  well-laid  design,  and  upon  the  part  of 
the  other,  lack  of  design  and  simplicity. 
You  find  one  willing  to  deceive,  willing  to 
practice  deception  for  the  purpose  of  accom- 
plishing bis  own  aggrandizement"  And, 
after  further  commenting  on  the  evidence 
as  showing  design,  cunning,  and  a  disposi- 
tion on  the  part  of  the  defendant,  Mllburn, 
to  overreach  this  plaintiff,  the  trial  Judge 
further  said:  "I  find,  as  a  matter  of  fact, 
that  Mr.  Haworth  was  overreached  by  Mr. 
Mllburn  in  this  transaction  and  in  the  pro- 
curing of  the  bill  of  sale  and  of  the  quit- 
claim deed.  I  further  find  that  Mr.  Haworth 
did  not  know  at  the  time  he  met  the  defend- 
ant, and  signed  these  papers,  that  he  was 
signing  away  what  purported  to  be  bis 
rights  to  the  ditch  stock,  and  that  he  was 
deceived  thereby  by  the  misrepresentations, 
conduct,  and  manner  of  Mr.  MUburn.  •  •  * 
I  am  going  to  bold  that  this  transfer  of 
stock  was  obtained  fraudulently,  that  Ha- 
worth was  overreached,  and  that  the  subse- 
quent transfers  were  fraudulent"  In  the 
face  of  such  findings  by  the  trial  court,  sup- 
ported by  competent  evidence  and  found  in 
the  light  of  a  personal  observation  of  the 
witnesses  themselves,  this  court  is  bound 
to  say  that  the  bill  of  sale  and  deed  of  the 
ditch  stock  were  obtained  from  the  plaintiff 
by  the  fraud  of  defendant  Hence  the  au- 
thorities cited,  showing  when  written  in- 
struments will  not  be  set  aside  in  the  ab- 
sence of  fraud  or  showing  that  fraud  was 
not  present,  are  not  applicable  here. 

The  plaintiff  did  not  receive  or  accept  any 
consideration  for  the  transfer  of  the  ditch 
stock.    He  did  not  know  he  was  transferring 


it  The  transfer  of  It  was  never  mentioned 
in  the  conversations  between  plaintiff  and 
defendant.  The  defendant,  by  artifice  and 
fraud,  concealed  the  fact  of  its  transfer 
from  the  plaintiff.  If  plaintiff  accepted  any 
consideration,  it  was  for  things  entirely 
other  and  different  from  the  ditch  stock. 
Having  accepted  nothing  for  the  ditch  stock, 
there  was  nothing  for  the  plaintiff  to  return 
or  offer  to  return.  The  defendant  made  cer- 
tain statements  In  the  presence  of  four 
members  of  his  church.  Including  the  minis- 
ter, whom  he  had  assembled  of  his  own  mo- 
tion. It  is  claimed  that  these  statements 
were  privileged,  and  ought  not  to  have  been 
admitted  In  evidence.  Such  communications 
to  be  privileged  must  fall  within  the  third 
subdivision  of  section  7274,  Rev.  St  IdOS, 
which  provides  that:  "A  clergyman  or 
priest,  shall  not,  without  the  consent  of  the 
person  making  the  confession,  be  examined 
as  to  any  confession  made  to  him  tn  his  pro- 
fessional character  in  the  course  of  dis- 
cipline enjoined  by  tlie  church  to  which  he 
belongs."  The  statements  made  by  the  de- 
fendant to  bis  fellow  churchmen.  Including 
the  minister,  were  not  made  to  the  minister 
In  bis  professional  character  In  the  course 
of  discipline  enjoined  by  the  particular 
church.  It  does  not  appear  that  the  proceed- 
ing was  at  all  connected  with  the  discipline 
of  the  church.  On  the  contrary,  it  appears 
that  the  gathering  was  of  defendant's  own 
invention.  The  statements  were  made  in  the 
same  manner  that  they  would  have  been 
made  to  any  other  four  gentlemen  'whom  the 
defendant  might  call  together. 

There  is  no  error  in  this  record  prejudi- 
cial to  the  defendant  The  Judgment  Is 
right  and  is  therefore  affirmed. 

Judgment  affirmed. 

STEELE,  G.  J.,  and  GAMPBELU  J^ 
concur. 


(47  Colo.  547) 

GREAT  WESTERN  SUGAR  CO.  et  al.  t. 
WHITE  et  al. 

(Supreme  Court  of  Colorado.     April  4,  1910.) 

1.  Appeai,  and  Errob  (§  1010*)  —  Review  — 
Findings  or  Trial  Couet  —  Conclusive- 
ness. 

A  finding  of  the  trial  court  supported  by 
sufficient  competent  evidence  is  binding  on  ap- 
peal. 

[Ed.  Note. — For  other  ca.ses,  see  Appeal  and 
Error,  Cent  Dig.  $  3979;   Dec.  Dig.  {  1010.*] 

2.  Waters  and  Water  Courses  (8  254»)  — 
Contract  to  Supply  Water  —  Cgnstbcc- 

TION. 

Under  a  contract  by  which  a  stream  of  wa- 
ter measuring  four  cubic  feet  per  second  ot 
time  flowing  through  a  canal  was  to  be  supplied, 
and,  if  needed  between  certain  dates  each  year, 
the  water  was  to  be  supplied  from  such  water 
as  could  be  lawfully  got  in  the  canal  or  in  a 
reservoir,  the  maximum  quantity  to  l>e  drawn 
from  the  reservoir  not  to  exceed  one  twenty-fifth 
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part  of  the  total  amoiint  of  water  that  wonld  be 
in  the  reservoir  each  year,  where  the  water 
which  could  be  lawfully  got  in  the  reservoir  was 
that  which  came  to  the  headgate  of  a  certain 
ditch,  and  the  water  which  could  be  lawfully  got 
into  the  canal  was  the  accretions  and  seepage 
from  the  reservoir  and  a  river,  the  maximum 
quantity  to  be  drawn  from  the  water  coming 
to  the  headpate  of  the  ditch  could  not  exceed 
one  twenty-fifth  part  of  such  water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Conrses,  Cent  Dig.  {  311;  Dec.  Dig.  i 
254.»] 

Appeal  from  District  Court,  Weld  County; 
Jas.  B.  Garrlgues,  Judge. 

Action  by  Charles  A.  White  and  others 
against  the  Great  Western  gngar  Company 
and  another.  Judgment  for  plaintiffs,  and 
the  Sugar  Company  alone  appeals.    Affirmed. 

Wolcott,  Valle  &  Waterman  and  H.  N. 
Haynes,  for  ax)pellant.  Charles  D.  Todd,  for 
appellees. 


MUS8ER,  J.  On  December  26,  1900,  the 
Greeley  ft  Loveland  Irrigation  ft  Land  Coin- 
pany  was  the  owner  of  two  ditches  and  a 
reservoir,  supplied  from  the  Big  Thompson 
river.  One  of  the  ditches  was  the  Loveland 
and  Greeley  canal,  hereinafter  referred  to  as 
the  canal,  a  large  ditch  running  a  distance 
of  about  25  miles  easterly  from  the  river. 
The  other  was  the  Barnes  ditch,  heading 
about  two  miles  up  the  river  from  the  canal, 
and  running  in  an  easterly  direction  about 
seven  miles.  The  reservoir,  which  was  con- 
structed in  1893,  was  about  three-quarters 
of  a  mile  north  of  the  canal,  and  was  fed  by 
the  Barnes  ditch.  From  the  time  of  its  con- 
struction to  the  year  1901,  without  dispute, 
and  by  the  finding  of  the  court  to  the  com- 
mencement of  this  action  in  1904,  it  apijears 
that  all  of  the  water  reaching  the  headgate 
of  the  Barnes  ditch  was  diverted  from  the 
river  and  carried  through  that  ditch  into  the 
reservoir.  EYom  thence  the  water  was 
drawn  off  through  a  tunnel  and  open  dltdi, 
emptied  Into  the  canal,  and,  through  the  lat- 
ter, delivered  to  water  consumers  along  the 
canal,  who  were  owners  of  reservoir  rights. 
A  reservoir  right  was  the  right  to  receive 
one  three  hundredth  part  of  such  water  as 
might  be  annually  stored  in  and  capable  of 
being  drawn  off  at  the  outlet  of  said  reser- 
voir, and  the  company  owning  the  reservoir 
agreed  to  use  ordinary  diligence  to  fill  the 
reservoir  each  year  from  its  appropriation. 
There  were  in  all  300  of  these  rights.  Aside 
from  the  water  which  .was  discharged  into 
the  canal  directly  from  the  reservoir,  the 
only  other  sources  of  water  supply  for  the 
cnnal  were  the  accretions  In  the  river  below 
the  headgate  of  the  Barnes  ditch  and  such 
water  as  might  come  by  seepage  from  the 
reservoir.  Each  of  the  aforesaid  ditches 
were  enlargements  of  older  ditches  with 
certain  rights  for  direct  irrigation,  which 
are  left  out  of  view  in  the  discussion   of 


this  case.  On  December  26,  1900,  fhe  land 
company  had  disposed  of  about  133  of  these 
reservoir  rights,  and  on  that  date  it  enter- 
ed into  a  contract  with  the  grantors  of  ap- 
pellant, who  contemplated  the  erection  of  a 
sugar  factory  and  desired  water  to  use  In  Its 
operation.  The  part  of  the  contract  ma- 
terial here,  after  omitting  the  formal  parts, 
is  as  follows:  "That,  In  consideration  of  the 
stipulations  herein  contained  and  the  annual 
rental  to  be  paid  as  hereinafter  specified,  the 
party  of  the  first  part  (the  land  company) 
hereby  agrees  to  supply  continuously  to  the 
parties  of  the  second  part  (appellant's  gran- 
tors), or  their  assigns,  a  stream  of  water 
measuring  four  cubic  feet  per  second  of  time 
flowing  through  the  canal  of  the  party  of 
the  first  part,  known  as  the  Loveland  and 
Greeley  Canal,  if  needed,  between  September 
loth  and  February  16th,  in  each  twelve 
months  covered  by  this  agreement,  beginning 
with  September  15th,  1901,  and  ending  on 
February  15th,  in  the  year  A.  D.  1911,  from 
such  water  as  the  said  party  of  the  first  part 
may  be  able  to  lawfully  get  into  Its  said 
canal  or  its  Loveland  resei'voir  each  year, 
but  the  maximum  quantity  to  be  drawn  from 
the  said  reservoir  during  the  said  period 
shall  not  exceed  one  twenty-fifth  part  of  the 
total  amount  of  water  that  may.  be  In  the 
reservoir  each  year.  Said  water  to  be  used 
in  the  sugar  beet  factory  which  the  parties 
of  the  second  part  are  now  contemplating 
erecting  adjoining  the  town  of  Loveland  in 
the  county  of  Larimer,  state  of  Colorado, 
and  for  no  other  purpose.  The  party  of  the 
first  part,  its  successors  or  assigns,  shall  not 
be  held  accountable  for  the  quality  of  water 
to  be  fumishM  under  this  agreement,  nei- 
ther shall  the  party  of  the  first  part  be  liable 
for  any  failure  of  supply  nor  for  any  short- 
age In  the  supply  of  water  herein  contracted 
for  that  may  arise  by  reason  of  litigation 
or  want  of  legal  right  of  the  party  of  the 
first  part  to  take,  sell,  carry,  or  deliver  wa- 
ter for  the  purposes  herein  mentioned,  nor 
by  reason  of  drouth  or  any  casual  or  unfore- 
seen or  unavoidable  accident  to  its  ditches 
or  reservoir,  or  works  connected  therewith, 
but,  in  case  of  any  shortage  tn  the  supply 
as  aforesaid,  the  party  of  the  first  part  shall 
allow  the  parties  of  the  second  part  or  their 
assigns  a  pro  rata  deduction  from  the  sum 
herein  stipulated  to  be  paid  each  year  by  the 
parties  of  the  second  part."  Afterwards  the 
land  company  transferred  its  ditches  and 
reservoir  to  the  Greeley  &  Loveland  Irriga- 
tion Company,  hereinafter  called  the  "Irri- 
gation company,"  and  the  grantees  In  the 
contract  transferred  the  contract  to  the  ap- 
pellant, hereinafter  called  the  "sugar  com- 
pany." After  entering  Into  the  contract  of 
December  26,  1900,  with  the  grantors  of  the 
sugar  company,  the  land  company  or  the 
irrigation  company,  or  both,  sold  about  155 
reservoir    rights    to    various    parties.      The 
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contracts  covering  these  155  rights  were  the 
same  as  the  contracts  covering  the  133  rights 
theretofore  sold.  These  288  rights,  with  the 
i/j5  mentioned  In  the  contract,  which  seems 
to  have  been  regarded  by  the  Irrigation  com- 
pany as  12  rights  or  »/jb  of  300  rights,  dis- 
posed of  all  the  reservoir  rights  prior  to  the 
commencement  of  this  action. 

The  pleadings  In  this  action  are  very  volu- 
minous. The  appellees,  White,  Houston,  and 
Steele,  each  owning  several  reservoir  rights, 
some  of  which  were  sold  before  and  some 
after  the  date  of  the  contract  to  supply 
water  to  the  sugar  factory,  began  this  ac- 
tion against  the  Irrigation  company  and 
the  sugar  company,  setting  up  the  construc- 
tion, ownership,  and  details  of  operation  of 
the  ditches  and  reservoir,  the  reservoir  con- 
tracts, the  contract  with  the  grantors  of  the 
sugar  company,  and  alleging,  in  substance, 
that  the  irrigation  company ,  had  supplied 
and  would  continue  to  supply  to  the  sugar 
company  more  than  one  twenty-flfth  of  the 
water  which  was  collected  in  the  reservoir, 
or  capable  of  being  collected  therein,  either 
by  permitting  water  to  pass  by  the  headgate 
of  the  Barnes  ditch  and  Into  the  canal  or 
by  talcing  It  direct  from  the  reservoir,  so  as 
to  supply  the  sugar  company  a  continuous 
flow  of  four  cubic  feet  per  second  and  at 
times  more  than  that  amount,  and  praying 
that  the  sugar  company  be  restrained  from 
demanding  or  receiving  more  than  one  twen- 
ty-flfth of  such  water  as  may  annually  "be 
stored  In  the  reservoir,  and  from  diverting 
from  the  Barnes  ditch  water  that  may  be 
lawfully  stored  In  the  reservoir  from  Sep- 
tember 15th  to  February  ICth  In  each  year, 
and  that  the  irrigation  compaby  be  required 
to  divert  into  the  Barnes  ditch  and  store  In 
the  reservoir  all  water  coming  to  the  head- 
gate  of  the  Barnes  ditch  during  that  period. 

The  court  below  found  the  issues  in  favor 
of  the  plaintiffs,  and.  In  short,  adjudged  that 
all  of  the  water  reaching  the  headgate  of 
the  Barnes  ditch  should  be  diverted  through 
that  ditch  and  stored  in  the  reservoir  dur- 
ing the  nonlrrigation  season ;  that  the  sugar 
company  was  not  entitled  to  any  water  from 
the  reservoir  unless  it  failed  to  get  four 
cubic  feet  per  second  elsewhere,  and  then 
not  in  excess  of  the  one  twenty-flfth  part, 
and  the  court  found  that  the  sugar  company 
was  not  entitled  to  any  of  the  water  that 
was  stored  in  or  capable  of  being  stored  In 
the  reservoir  through  the  Barnes  ditch,  ex- 
cept the  one  twenty-flfth  part  as  aforesaid. 
By  the  Judgment,  the  sugar  company  must 
depend  upon  the  accretions  of  water  in  the 
river  below  the  headgate  of  the  Barnes  ditch 
and  the  seepage  into  the  canal  from  the  res- 
ervoir, and,  if  from  these  sources  it  does 
not  receive  a  flow  of  four  cubic  feet  per  sec- 
ond, it  may  demand  and  receive  from  the 
reservoir  enough  water  to  maice  up  the  de- 
ficiency, not  exceeding  the  one  twenty-fifth 
part.  The  sugar  company  has  appealed  to 
this  court     Its  position  is  briefly  stated  In 


the  r^Iy  brief  as  follows:  "Our  claim  is 
the  contract  called  for  a  continuous  stream 
of  four  feet  when  available  from  the  supply 
coming  down  the  river  to  grantor's  system 
during  time  specified,  to  be  supplemented,  if 
needed,  by  one  twenty-fifth  of  water  pre- 
viously Impounded  In  Lake  Loveland,  as  a 
reserve  to  insure  the  quantity  called  for  if 
at  times  the  full  river  supply  might  not  l>e 
available."  The  sugar  company  thus  claims 
that  under  the  contract  of  December  26, 
1900,  It  is  entitled  to  receive  in  the  canal  a 
continuous  flow  of  four  cubic  feet  per  sec- 
ond from  the  water  which  reaches  the  bead- 
gate  of  the  Barnes  ditch,  and  that.  If  insulfi- 
clent  water  reaches  the  headgate  of  the 
Barnes  ditch  to  supply  such  a  flow,  it  may 
receive  from  the  reservoir  enough  water  to 
make  up  the  deficiency,  not  exceeding  one 
twenty-flfth  of  what  may  be  stored  In  the 
reservoir.  While  nothing  is  said  in  the  quo- 
tation from  the  brief  about  the  holders  ot 
reservoir  rights,  elsewhere  It  is  said  that, 
While  the  claimed  rights  of  the  sugar  com- 
pany cannot  Interfere  with  the  holders  of 
tjie  133  rights  purchased  before  December 
26,  1900,  the  reservoir  rights  sold  after  that 
date  ate  subject  to  the  contract  as  construed 
by  the  sugar  company.  The  errors  assigned 
all  turn  upon  the  construction  of  that  con- 
tract If  the  construction  by  the  lower 
court  is  right  the  Judgment  is  right. 

It  is  couteuded  that -during  the  operation 
seasons,  from  1901  to  1908,  immediately  aft- 
er making  the  contract  the  factory  owners 
received  a  continuous  flow  of  four  cubic  feet 
per  second.  The  sugar  company  in  its  claim 
does  not  moke  clear  from  whence  this  flow 
came.  It  claims  that  this  was  a  construc- 
tion of  the  contract  by  the  parties  them- 
selves, which  permitted  a  continuous  flow  of 
four  cubic  feet  per  second  from  the  waters 
of  the  Irrigation  system,  and  that  this  con- 
struction is  deserving  of  great  If  not  con- 
trolling, weight  If  the  weight  of  a  contena- 
poraneouB  construction  by  parties  to  an  am- 
biguous contract  be  admitted  as  contended 
for,  it  cannot  be  applied  here,  for  what  was 
done  by  the  parties  to  the  contract  from  1901 
to  1903  does  not  conform  to  the  construction 
now  contended  for.  The  court  found,  and 
that  flnding  is  binding  because  supported  by 
sufficient  competent  evidence,  that  during  all 
portions  of  the  nonlrrigation  seasons,  from 
the  construction  of  the  reservoir  in  1893  to 
the  commencement  of  this  action  in  19(H,  the 
owner  of  the  reservoir  "caused  to  be  di- 
verted, 'by  means  of  its  Barnes  ditch,  all  of 
the  waters  flowing  in  said  Big  Thompson 
river  at  the  headgate  of  said  canal  (Barnes 
ditch),  and  conveyed  the  same  to  said  res- 
ervoir to  be  stored  therein  for  the  use  and 
benefit  of  said  corporation  (owner  of  reser- 
voir) and  the  holders  of  its  reservoir  con- 
tracts." So  that  from  1901  to  1903  the  facto- 
ry received  a  continuous  flow  of  four  cubic 
feet  per  second  in  one  of  two  ways:  First, 
from  accretions  in  the  river  below  ^e  Barnes 
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dltcb  and  seepage,  supplemented  by  not  ex- 
ceeding one  twenty-fifth  part  from  the  res- 
ervoir ;  or,  second,  from  the  reservoir  In  ex- 
cess of  the  one  twenty-fifth  part.  If  the 
factory  was  sappUed  In  the  first  way  afore- 
said, It  was  In  entire  harmony  with  the  con- 
tract as  construed  by  the  court  below.  If, 
however,  It  received  more  than  one  twenty- 
fifth  part  of  the  water  collected  In  the  reser- 
voir, it  was  In  direct  conflict  with  an  unam- 
biguous provision  of  the  contract,  and  can- 
not be  taken  as  a  construction  of  a  part,  of 
the  contract,  which  needs  no  construction 
beyond  Its  plain  words.  Another  reason 
why  it  is  doubtful  whether  the  contempOra- 
'  neous  construction  of  the  contract  can  have 
the  weight  contended  for  Is  that  this  con- 
tract affects  the  rights  of  third  parties,  the 
holders  of  reservoir  rights  who  are  not  par- 
ties to  it  Since  the  rights  of  those  who  are 
not  parties  to  this  contract  are  to  be  affect- 
ed, It  Is  likewise  doubtful  if  the  rule  of  strict 
construction  against  a  grantor  contended 
for  should  l)e  applied  here.  In  any  event.  It 
does  not  appear  necessary  to  resort  to  such 
a  rule.  Human  minds  are  bound  to  differ  In 
the  construction  of  a  contract  whenever 
there  appears  to  be  something  in  it  that  is 
ambiguous  and  uncertain.  However,  that 
which  really  appears  ambiguous  and  uncer- 
tain to  some  may  really  appear  unambiguous 
and  certain  to  others. 

What  were  some  of  the  circumstances  sur- 
rounding the  water  supply  in  the  river  at 
the  time  this  contract  was  made?  All  of  the 
water  of  the  river  coming  to  the  headgate  of 
the  Barnes  ditch  had  been  appropriated  for 
the  reservoir,  and  for  at  least  seven  years 
before  had  been  actually  diverted  from  the 
river  through  the  Barnes  ditch  into  the 
reservoir,  and  from  thence  had  been  sup- 
plied to  the  holders  of  reservoir  rights.  If 
such  diversion  of  all  the  water  was  to  con- 
tinue, the  parties  could  not  have  bad  in  mind 
any  water  from  that  source  in  excess  of  the 
one  twenty-fifth  part  stipulated.  What  other 
supply,  if  any,  appeared  available?  Before 
the  contract  was  entered  into,  examinations 
of  the  water  supply  were  made,  and  a  meas- 
urement taken,  and  it  was  found  that  there 
were  three  cubic  feet  in  the  canal  from  seep- 
age independent  of  any  water  from  the  river. 
The  court  found  "that  between  the  headgate 
of  the  Barnes  ditch  and  the  headgate  of  the 
Ixjveland  and  Greeley  ditch  (the  canal)  cer- 
tain waters  return  into  the  Big  Thompson 
river  which  are  capable  of  being  diverted  by 
the  Loveland  and  Greeley  ditch,  varying  in 
amount  from  8  to  10  cubic  feet  per  second  of 
time ;  that  certain  water  came  into  the  Love- 
land  and  Greeley  canal  below  its  headgate 
from  the  outlet  of  the  reservoir  and  other 
sources  which  does  not  come  directly  from 
the  river,  and  which  aggregates  from  one 
to  three  cubic  feet  per  second  of  time."  The 
evidence  showed,  however,  that  much  of  this 
water  was  lost  by  seeping  out  of  the  canal 


and  otherwise  before  the  factory  was  reach- 
ed. It  Is  alleged  in  the  complaint  that  dur- 
ing the  period  from  September  15,  1003,  to 
February  15, 1004,  the  amount  of  water  which 
the  sugar  company  was  entitled  to  receive 
from,  the  accretions  and  seepage  and  1/2  s 
of  that  in  the  reservoir  averaged  not  to  ex- 
ceed 214  cubic  feet  per  second,  and  varied  in 
amount  from  time  to  time.  However,  her© 
was  a  source  of  supply  about  which  the  par- 
ties might  contract,  and  from  which  they 
might  reasonably  hope'  to  obtain  the  four 
cubic  feet  per  second  without  interfering 
with  other  appropriations  theretofore  made, 
except  possibly  to  the  extent  of  i/ju  of  the 
water  in  the  reservoir.  It  Is  true  that  these 
accretions  in  the  river  and  seepage  in  the 
canal  were  not  certain  and  constant  sources 
of  supply.  That  the  parties  had  in  mind 
sources  that  were  not  certain  and  constant 
is  evidepced  to  some  extent  by  the  fact  that 
the  supply  was  to  l>e  supplemented  by  water 
from  the  reservoir,  if  needed,  and  also  by 
the  fact  that  the  contract  Itself  protects  the 
grantor  in  every  conceivable  way  from  a 
failure  to  supply  four  cubic  feet  continu- 
ously. It  says  that  the  grantor  shall  not 
t>e  liable  for  a  failure  of  supply,  and  then 
provides  that  there  shall  be  no  liability  for 
any  shortage  In  the  supply  occasioned  by 
litigation,  want  of  legal  right  to  supply, 
drouth,  or  accident,  and  that,  if  there  should 
t>e  a  diortage  in  the  supply,  there  should  be 
a  pro  rata  reduction  of  the  annual  rental, 
which  was  fixed  at  $625  a  year. 

Cooking  at  the  contract  itself,  it  says  that 
there  were  to  be  sui^lied  continuously  four 
cubic  feet  per  second  of  time  flov^g  through 
the  canal  "from  such  water  as  the  said  par- 
ty of  the  first  part  may  be  able  to  lawfully 
get  into  its  said  canal  or  its  Loveland  reser- 
voir each  year.".  How  much  would  the 
irrigation  company  be  able  to  lawfully  get 
Into  its  reservoir  each  year?  The  answer  is, 
all  tbe  water  coming  to  the  headgate  of  the 
Barnes  ditch.  There  can  be  no  dispute  about 
that  After  It  has  thus  gotten  into  its  reser- 
voir such  water  as  it  might  l>e  able  to  law- 
fully get  there  and  whlth  is  all  the  water 
in  the  river  at  the  head  of  the  Barnes  ditch, 
what  water  can  it  lawfully  get  into  its  canal? 
The  answer  is,  the  accretions  and  seepage 
which  have  been  mentioned.  It  would  be 
impossible  for  the  irrigation  company  to  get 
into  the  reservoir  such  water  as  it  might 
be  able  to  get  there,  and  at  the  same  time 
get  any  part  of  that  water  into  the  canal 
directly  from  the  river,  for  no  part  of  such 
water  can  be  in  two  places  at  the  same  time. 
From  such  water  as  may  be  lawfully  got- 
ten into  the  canal  and  such  water  as  may  be 
lawfully  gotten  into  the  reservoir  the  four 
cubic  feet  of  the  sugar  company  are  to  be 
drawn.  If  the  contract  stopped  there,  the 
construction  contended  for  by  the  sugar  com- 
pany might  be  irresistible.  It  does  not  stop 
there,    however.     It   continues:     "But   the 
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maximum  quantity  to  be  drawn  from  the 
said  reservoir  during  said  period  shall  not 
exceed  i/js  part  of  the  total  amount  of  wa- 
ter that  may  be  In  the  reservoir  each  year." 
The  "total  amount  of  water  that  may  be  In 
the  reservoir  each  year"  to,  as  before  pro- 
vided in  the  contract,  such  water  as  the 
Irrigation  company  may  be  able  to  lawfully 
get  Into  its  reservoir,  and  which,  as  has  been 
seen,  is  all  the  water  coming  to  the  head- 
gate  of  the  Barnes  ditch.  It  follows,  there- 
fore, that  the  maximum  quantity  to  be 
drawn  from  the  water  coming  to  the  head- 
gate  of  the  Barnes  ditch  shall  not  exceed 
one  twenty-fifth  part  of  such  water.  To  hold 
otherwise  would  be  to  render  nugatory  the 
llmttation  of  the  one  twenty-fifth  part.  To 
say  that  under  the  terms  of  the  contract 
more  than  one  twenty-fifth  part  of  the  wa- 
ter which  may  be  gotten  Into  the  reservoir 
may  be  taken  at  the  head  of  the  Barnes 
ditch,  but  only  one  twenty-fifth  part  of  that 
which  may  be  permitted  to  get  Into  the 
reservoir  may  be  taken.  Is  in  effect  to  entire- 
ly eliminate  the  limitation.  Leaving  out  of 
view  the  difference.  If  any,  In  the  loss  by 
seepage,  there  is  no  difference  In  effect  be- 
tween taking  the  water  directly  from  the 
reservoir  and  taking  it  on  Its  way  to  the 
reservoir.  In  either  way  more  than  the  one 
twenty-fifth  part  of  the  water  which  It  may 
be  able  to  get  into  the  reservoir  may  be  tak- 
en. The  contract  does  not  appear  to  be  one 
for  the  supply  of  a  constant  stream  of  four 
cubic  feet  per  second,  but  appears  to  be  one 
for  the  supply  of  that  amount  of  water  ir  it 
can  be  obtained  from  the  water  mentioned, 
for  It  provides  that  in  case  of  a  failure  of 
supply  there  shall  be  no  liability,  but  a  pro 
rata  diminution  of  the  rent  to  be  paid. 

To  this  court  the  contract  appears  to  be 
unambiguous  and  certain,  and  as  the  lower 
court,  after  a  more  extensive  examination 
-of  the  facts  and  circumstances  surrounding 
the  making  of  the  contract  and  Its  subject 
matter,  gave  it  the  same  construction  as 
this  court,  the  Judgment  Is  affirmed. 

Judgment  affirmed. 

STEELE,  C.  J.,  and  CAMPBELL,  J.,  con- 
cur. 

(47  Colo.  569) 

SAYRE  V.  SAGE). 
<Supreme  Court  of  Colorado.     April  4,  1010.) 

1.  Quieting  Title  (5  12*)  —  Possession  of 

plaintifr— sufficienct. 

A  possession  obtained  peaceably,  though  by 
■a.  trespass,  and  though  taken  for  the  purpose  of 
bringing  a  suit  to  quiet  title,  is  sufficient  to 
maintain  the  suit 

[Kd.  Note.— For  other  cases,  see  Quieting  Ti- 
de, Cent.  Dig.  |§  44,  45;   Dec.  Dig.  I  12.* ) 

Z  QuiETiNO  Title   (J  43*)  —Pleadings— Is- 
sues—Evidence. 

Where,  in  a  suit  to  quiet  title,  tiie  posses- 
sion at  issue  under  tbe  pleadings  was  the  pos- 


session as  it  existed  at  the  time  the  suit  was 
commenced,  evidence  that  defendant  was  in  pos- 
session at  the  time  of  the  trial  was  inadmissible, 
in  the  absence  of  a  supplemental  answer  pre- 
senting such  issue. 

FEd.  Note.— For  other  cases,  see  Quieting  W- 
tle,  Cent.  Dig.  H  84-8T;   Dec.  Dig.  f  43.*] 

3.  Pleading  (§  277*)— Supplemental  Plead- 
ings—Necessity. 

Matters  occurring  after  tbe  issues  are  made 
by  the  original  pleadings  cannot  be  considered 
unless  brought  into  tbe  case  by  supplemental 
pleading. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i  834 ;    Dec.  Dig.  {  277.*] 

4.  Public  Lands  (S  114*)— Bioht  to  Patent 
—Title. 

Where  the  right  to  a  patent  has  vested  in  a 
purchaser  of  public  lands,  the  execution  and 
delivery  of  the  patent  are  mere  ministerial  acts, 
and  a  patent  does  not  invest  the  purchaser  with 
any  additional  property,  but  merely  gives  him 
better  legal  evidence  of  the  title  first  acquired 
by  his  certificate  of  purchase. 

(Ed.  Note. — For  other  cases,  see  Public  T/indn> 
Cent  Dig.  {  314;    Dec.  Dig.  S  114.*] 

6.  Public  Lands  (§  114*)— Right  to  Patent 

—Title. 

Where  a  corporation  purchased  public  lands 
and  became  entitled  to  a  patent,  and  received  a 
certificate  of  purchase,  the  title  to  the  property 
vested  in  it,  and  the  issuance  of  a  patent  sub- 
sequent to  its  dissolution  and  the  appointment 
of  a  receiver,  conveyed  no  additional  title,  but 
was  merely  legal  evidence  of  a  title  acquired  by 
the  receiver's  receipt,  and  inured  to  the  benefit 
of  those  who  had  obtained  title  through  the  pro- 
ceedings to  dissolve  the  corporation  and  their 
grantees. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  {  314 ;  Dec.  Dig.  |  114.*) 

6.  Cobpobations  (|  621*)—Dissolotioh— Ap- 
pointment OF  Keceiveb— Title. 

If  the  appointment  of  a  receiver  of  a  cor- 
poration on  its  dissolution  did  not  vest  in  the 
receiver  title  to  real  estate  situate  outside  the 
state  in  which  the  appointment  was  made,  the 
property  outside  of  state  remained  tbe  property 
of  the  corporation,  and  it  could  dispose  of  it  as 
if  no  receiver  had  been  appointed,  and  a  con- 
veyance by  it  to  the  receiver  waa  valid. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  <  621.*] 

7.  Corporations  (f  621*)— Dissolution— Ap- 
pointment OF  Receiver— Title. 

If  the  appointment  of  a  receiver  of  a  cor- 
poration on  its  dissolution  vested  in  the  receiver 
tbe  title  to  all  proiierty  of  the  corporation, 
wherever  found,  tbe  validity  of  a  deed  of  the 
corporation,  conveying  to  tbe  receiver  property 
outside  of  tbe  court's  jurisdiction,  was  imma- 
terial. 

[Ed.  Note.— For  other  cases,  see  Corporationa, 
Dec.  Dig.  §  621.*] 

8.  W^iLLS  (J  434*)  —  Foreign  Pbobatb  — Bf- 

Under  Mills'  Ann.  St  {  4678,  providing  how 
a  will  probated  in  another  state  may  be  admit- 
ted to  probate  in  Colorado,  a  will  admitted  to 
probate  in  a  sister  state  is  not  valid  for  the 
purpose  cf  devising  real  estate  in  Colorado,  and 
a  copy  of  a  will  admitted  to  probate  in  a  sister 
state  is  not  admissible  to  establish  title  nnder 
the  will  to  real  estate  in  Colorado. 

[E!d.  Note.— For  other  cases,  see  Wilis,  Cent. 
Dig.  §ji  940-944;  Dec.  Dig.  §  434;*  Evidence, 
Cent.  Dig.  8  1416.] 
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9.  Taxation  (§  745*)— Tax  Dkbdb— Leoibta- 

II VB  AU^OKITT. 

The  Legialature  may  prescribe  the  torm  and 
requisites  of  a  tax  deed. 

[Ed.    Note.— For   other   cases,    see   Taxation, 
Dec.  Dig.  i  745.*] 

10.  Taxation  (§  754*)— Tax  Deeds— VALinnT. 
An  ofiScer  in  executing  a  tax  deed  acta  un- 
der a  naked  statutory  power^  and  to  be  valid  the 
deed  must  comply  substantially  with  the  stat- 
utory form. 

[EM.   Note.— For   other   cases,   see   Taxation, 
Cent.  Dig.  |  1504;   Dec.  Dig.  f  754.*) 

11.  Taxation  (|  7B5*)— Tax  Deeds— Vaud- 
rrT. 

Under  Mills'  Ann.  St  {  3902,  providing 
that  a  tax  deed  shall  be  signed  by  the  treasurer 
in  his  official  capacity,  and  attested  by  his  of- 
ficial or  private  seal,  a  tax  deed  without  one 
or  the  other  of  the  seals  is  void. 

[Eid.    Note.— For  other  cases,   see   Taxation, 
Cent  Dig.  {  1524;   Dec.  Dig.  S  765.*) 

12.  Taxation  (|  765*)  —  Tax  Deeds— Requi- 
sites—Seal — Statctes. 

'  Mills'  Ann.  St.  §  441,  providing  that  a  con- 
Teyance  of  real  estate  need  not  be  executed  un- 
der the  seal  of  the  grantor,  etc.,  affects  private 
conveyances  only,  and  has  no  application  to  tax 
deeds. 

[Ed.    Note. — For   other   cases,    see   Taxation, 
Cent  Dig.  {  1524;    Dec.  Dig.  t  765.*) 

IS.  Taxation  ({  745*)- Tax  Deeds— Necessi- 
ty OF  Seal — Repeal  of  StatOte. 

Mills'  Ann.  St.  {  3902,  providing  that  a 
tax  deed  shall  be  signed  by  the  treasurer  In  bis 
official  capacity  and  attested  by  his  official  or 
private  seal,  is  a  special  statute,  and  is  not  mod- 
ified by  section  4411,  subsequently  enacted,  pro- 
viding that  conveyances  of  real  estate  need  not 
be  executed  under  the  seal  of  the  grantor;  for 
it  will  not  be  assumed  that  the  Legislature  in- 
tends to  modify  a  special  statute  by  a  sulwe- 
quent  general  statute,  in  the  absence  of  an  in- 
tention to  do  80  clearly  appearing. 

lEd.    Note.— For  other  cases,   see   Taxation, 
Dec.  Dig.  !  745.*] 

14.  Taxation  (|  805*)— Suit  to  Set  Aside 
Tax  Deed— Limitations. 

Mills'  Ann.  St.  {  3904,  limiting  the  time 
within  which  to  sue  for  the  recovery  of  land 
sold  for  taxes,  does  not  bar  an  action  to  set  aside 
a  tax  deed,  on  the  groond  that  it  is  void  on  its 
face. 

[Bid.    Note. — For   other   cases,    see   Taxation, 
Cent  Dig.  {§  1593-1597 ;  Dec.  Dig.  §  805.*) 

15.  Adverse  Possession  (|  70*)  — Color  or 
Title. 

Color  of  title  can  only  arise  out  of  a  con- 
Tcyance  purporting  to  convey  title  to  real  estate. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
■ession,  Cent.  Dig.  §  395;    Dec.  Dig.  i  70.*] 

16.  Adverse   Possession   (S   79*)— Color   or 
Title— Tax  Deed— Limitations. 

Under  Mills'  Ann.  St.  8  3902,  providing 
that  when  a  tax  deed  is  recorded,  it  vests  in 
the  grantee  the  title  of  the  former  owner,  a  tax 
deed  does  not  purport  to  convey  any  title  to 
real  estate  until  it  has  been  filed  for  record  in 
the  proper  office ;  and  Mills'  Ann.  St.  Rev. 
Supp.  §f  2923e,  2924,  relating  to  possession  of 
lands  under  color  of  title,  do  not  give  the  gran- 
tee in  a  tax  deed  color  of  title  until  it  has  been 
filed  for  record. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  i  462;   Dec.  Dig.  i  79.*] 


17.  Taxation  (|  805*)— Accrual  of  Cause  of 
Action— Suit  to  Set  Aside  Tax  Deed. 
Under  Mills'  Ann.  St.  i  2012,  limiting  the 
time  within  which  to  sue  after  the  accrual  of  a 
cause  of  action,  the  bar  does  not  begin  to  mn 
against  a  suit  to  set  aside  a  tax  deed,  as  void 
on  its  face,  until  the  deed  is  recorded,  because 
it  is  only  after  it  has  been  filed  for  record  that 
any  title  of  the  owner  is  conveyed. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  805.*) 

Appeal  from  District  Court,  Ollpin  Coun- 
ty;  A.  H.  De  France,  Jud«;e. 

Action  by  W.  L.  Sage  against  Hal  Sayre. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Dorsey  &  Hodges  and  Edward  I.  Thayer, 
for  appellant  Elliott  &  Bardwell  and  Sami 
W.  Johnson,  for  appellee. 

OABBERT,  J.  Appellee,  plaintiff  below, 
brought  suit  against  appellant,  as  defend- 
ant, to  quiet  title  to  the  Borton  lode  mining 
claim,  and  to  have  a  tax  deed  declared  void. 
The  Judgment  was  in  favor  of  the  plaintiff, 
from  which  the  defendant  aroealed. 

The  first  point  urged  ts  that  plaintiff  failed 
to  establish  he  was  in  possession  of  the  prop- 
erty in  controversy  at  the  time  he  commenc- 
ed his  action.  There  is  testimony  from 
which  it  appears  that  defendant  took  posses- 
sion of  the  lode  claim  in  1893,  and  possibly 
it  might  be  said  remained  in  possession  un- 
til December,  1902,  although  It  does  not  ap- 
pear that  he  exercised  any  acts  of  posses- 
sion over  the  proi)erty  from  September,  1808, 
to  the  commencement  of  this  action.  On  the 
8th  of  December,  1902,  plaintiff  had  the 
property  surveyed,  and  marked  its  bounda- 
ries with  monuments  and  stakes,  and  em- 
ployed a  party,  who  performed  work  there- 
on for  a  few  days.  Suit  was  commenced  by 
filing  a  complaint  the  next  day.  It  does  not 
appear  that  prior  to  the  commencement  of 
the  action  defendant  resumed  possession.  It 
Is  urged  that  taking  possession  in  the  man- 
ner indicated  was  tortious,  that  it  was  for 
the  purpose  of  bringing  suit,  and  that  pos- 
saasion  acquired  in  such  circumstances  will 
not  support  an  action  to  quiet  title.  In  tak- 
ing possession  plaintiff  committed  no  vio- 
lence, nor  did  he  obtain  It  by  the  use  of  un- 
fair or  corrupt  means.  The  most  that  can 
be  claimed  is  that  he  committed  a  trespass, 
but  he  obtained  possession  peaceably;  and, 
even  though  it  may  have  been  for  the  pur- 
pose of  bringing  his  action,  a  possession  so 
obtained  is  sufficient  for  the  purpose  of  main- 
taining a  suit  to  quiet  title.  PbllUppi  v.  Leet, 
19  Colo.  246,  35  Pac.  540. 

It  Is  next  urged  that  the  court  erred  in 
rendering  Judgment  in  favor  of  the  plaintiff 
because  he  failed  to  show  that  he  was  in 
possession  of  the  property  at  the  time  the 
cause  was  tried.  The  defendant  at  the  trial, 
over   the  objection   of   the  plaintiff,   intro- 
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duved  evidence  that  he  was  then,  in  posaea- 
Blon.  This  testimony  was  irrelevant  and  In- 
competent, and  was  evidently  subsequently 
disregarded  by  the  court.  The  possession  at 
Issue,  as  made  by  the  pleadings,  was  the  pos- 
session as  It  existed  at  the  time  the  suit  was 
commenced.  If  the  defendant,  by  taking 
possession  after  the  issues  were  made  by  the 
pleadings  originally  filed,  could  defeat  the 
plalntifTs  right  to  maintain  his  suit  (a  prop- 
osition upon  which  *e  express  no  opinion), 
it  was  necessary  for  him  to  have  presented 
that  issue  by  a  supplemental  answer.  Mat- 
ters occurring  after  the  Issues  are  made  by 
the  original  pleadings  cannot  be  considered 
or  embraced  in  a  decree,  unless  brought  Into 
the  case  by  supplemental  pleadings. 

Plaintiff  deralgned  his  title  through  a  pat- 
ent from  the  United  States  to  the  Rochester 
Gold  Mining  Company,  a  corporation.  It  Is 
contended  by  counsel  for  defendant  that  this 
patent  was  of  no  force  or  effect,  because  of 
the  following  facts:  The  patent  was  dated 
August  1,  1877.  The  corporation  had  been 
dissolved,  and  a  receiver  appointed  therefor 
on  June  28,  1876.  Upon  these  facts  it  is  urg- 
ed that  no  title  passed  by  the  patent  because 
there  was  no  corporate  entity  to  receive  it 
from  the  United  States  at  the  time  it  was 
issued.  Whether  or  not  this  contention  is 
sound,  from  the  facts  above  narrated,  is  Im- 
material, because  from  other  facts  it  is  clear 
that  the  title  to  the  property  was  in  the  cor- 
poration at  the  time  the  receiver  was  ap- 
pointed. Th  e  company  bad  purchased  the  lode 
claim  from  the  government  on  the  7th  day 
of  June,  1876,  and  It  became  entitled  to  a 
patent  as  of  that  date,  although  It  was  not 
issued  until  the  1st  of  August  the  following 
year.  Where  the  right  to  a  patent  has  once 
become  vested  in  a  purchaser  of  public  lands 
from  the  government.  It  is  equivalent,  so  far 
as  the  latter  is  concerned,  to  a  patent  actual- 
ly issued.  The  execution  and  delivery  of 
the  patent  after  the  right  to  it  has  become 
vested  are  mere  ministerial  acts  of  the  of- 
ficers charged  with  that  duty.  U.  S.  v.  Frey- 
berg  (C.  C.)  32  Fed.  195;  Simmons  v.  Wag- 
ner, 101  U.  S.  260,  26  Li  Ed.  910.  A  patent 
does  not  Invest  the  purchaser  with  any  addi- 
tional property  in  the  land  which  it  purports 
to  convey.  It  only  gives  him  better  legal  evi- 
dence of  the  title  which  he  first  acquired  by 
his  certificate  of  purchase  issued  by  the  of- 
ficers of  the  local  land  office.  Omaha  &  Grant 
S.  &  R.  Co.  V.  Tabor,  13  Colo.  41,  21  Pac.  925, 
5  L.  R.  A.  236,  16  Am.  St.  Rep.  185 ;  Struby- 
Estabrooke  Go.  v.  Davis,  18  Colo.  93,  31  Pac. 
495,  36  Am.  St.  Rep.  266.  By  virtue  of  the 
certificate  of  purchase  issued  to  the  corpora- 
tion prior  to  the  time  a  receiver  was  appoint- 
ed therefor,  the  tlUe  to  the  property  in  con- 
troversy was  vested  in  It,  and  the  subse- 
qu«it  issuance  of  the  patent  conveyed  no  ad- 
ditional title,  but  was  merely  legal  evidence 
of  the  title  acquired  by  the  receiver's  receipt, 
and  Inured  to  the  benefit  of  those  who  had 


obtained  title  through  the  proceedings  to  dis- 
solve the  corporation  and  their  grantees. 

The  proceedings  to  dissolve  the  corporation 
were  had  In,  and  the  receiver  therefor  ap- 
pointed by,  a  court  of  competent  Jurisdiction 
in  the  state  of  New  York.  The  decree  dis- 
solving the  corporation  directed  tha.t  Its  es- 
tate, both  real  and  personal,  should  vest  in 
the  receiver,  upon  his  qualifying  as  speci- 
fied. Subsequent  to  the  qualification  of  the 
latter,  the  company  executed  to  him  a  deed 
for  the  Borton  lode.  It  is  claimed  that  this 
deed  Is  of  no  force  or  effect,  for  the  reason 
that  it  was  executed  without  an  order  of  the 
court  in  which  the  dissolution  proceedinga 
were  pending,  and  as  the  corporation  had 
ceased  to  exist,  It  had  no  authority  to  exe- 
cute such  conveyance.  We  do  not  regard 
this  proposition  of  any  moment  If  we 
should  adopt  the  view  of  counsel  for  the  de- 
fendant, to  the  effect  that  the  appointment 
of  a  receiver  for  a  corporation  does  not  vest 
in  him  its  title  to  real  estate,  situate  outside 
the  state  In  "which  the  appointment  is  made, 
in  support  of  which  Slmpklns  v.  Smith  & 
Parmalee  Gold  Co.,  50  How.  Prac.  (N.  Y.) 
oG,  is  cited,  then  it  follows,  on  the  author- 
ity of  that  case,  that  the  Borton  lode  remain- 
ed the  property  of  the  corporation,  and  coald 
be  disposed  of  by  It  as  If  no  receiver  had 
been  appointed,  and  hence  the  deed  of  the 
corporation  to  the  receiver  was  valid.  On 
the  other  hand,  if  the  law  be  as  claimed  by 
counsel  for  plaintiff  that  the  appointment  of 
a  receiver  on  the  dissolution  of  a  corporation 
vests  in  the  receiver  the  title  to  all  property 
of  the  corporation  wherever  found,  whether 
within  or  without  the  jurisdiction  of  the 
court  making  the  appointment,  in  support  o( 
which  American  Nat.  Bank  v.  Nat.  BeneOt 
&  Casualty  Co.  (C.  C.)  70  Fed.  420,  High  on 
Receivers,  {  303,  and  Owen  v.  Smith,  31  Barb. 
(N.  Y.)  641,  are  cited,  the  title  to  the  subject- 
matter  of  controversy  vested  in  the  receiver. 

The  receiver  conveyed  the  property  in  con- 
troversy to  one  W.  N.  Sage.  Plaintiff  claims 
title  as  folio  ivs:  Sage  died  intestate,  dejls- 
Ing  the  property  to  his  wife  and  son,  the 
plaintiff.  Mrs.  Sage  died  intestate,  leaving 
as  her  sole  heir  the  plaintiff.  The  will  was 
admitted  to  probate  in  the  state  of  New 
York,  the  domicile  of  deceased.  A  certified 
copy  thereof,  together  with  certificates  to 
the  effect  that  it  had  been  duly  admitted  to 
probate,  and  was  proven  agreeable  to  the 
laws  and  usage  of  the  state  of  New  York. 
was  admitted  In  evidence  on  behalf  of  plain- 
tiff. This,  it  Is  urged,  was  error,  upon  the 
ground  that  the  will  had  not  been  admitted 
to  probate  In  this  state.  We  are  of  the  opin- 
ion that  the  copy  of  the  will  was  not  admis- 
sible, and  that  the  objection  of  defendant 
thereto  was  well  taken,  and  should  have  been 
sustained.  The  probate  of  a  will  in  one  state 
does  not  establish  its  validity  as  a  will  de- 
vising real  estate  In  another  state,  nnless 
the  laws  of  the  latter  permit  it    Robertson 
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V.  PlckreU,  109  V.  8.  608,  3  Sup.  Ct  407,  27 
L.  Ed.  1049.  Section  4678,  2  MUls'  St.,  pro- 
Tides  how  a  TTlU  probated  In  another  state 
may  be  admitted  to  probate  in  tills  state; 
and,  until  tills  provision  of  our  statute  law 
lias  been  tiompUed  with,  we  cannot  assume 
that  a  will  admitted  to  probate  in  another 
state  is  valid  for  the  purpose  of  devising  real 
estate  in  this,  and  hence  it  follows  that  the 
copy  of  the  will  admitted  to  probate  In  the 
state  of  New  York,  with  the  certificates 
mentioned  attached,  was  not  admissible  for 
the  purpose  of  establishing  title  In  plaintiff 
to  the  property  in  controversy. 

Counsel  for  plaintiff  cite  cases  from  other 
jurisdictions,  particularly  from  the  state  of 
Illinois,  wherein  It  is  held  that,  where  the 
certificate  of  the  probate  of  a  will  in  a  for- 
eign state  shows  that  it  was  executed  and 
proved  according  to  the  laws  of  that  state, 
and  such  certificate  is  in  the  mode  required 
by  the  statute  of  Illinois,  it  is  admissible  in 
evidence.  These  decisions  rest  upon  a  special 
statute  of  the  state  of  Illinois,  which  pro- 
vides that  a  will  admitted  to  probate  in  a 
foreign  state,  when  certified  in  the  manner 
provided  by  the  statute,  shall  be  good  and 
available  In  law  tn  like  manner  as  wills 
made  and  executed  in  the  state  of  Illinois. 
See  Harrison  v.  Weatherby,  180  111.  418,  436, 
54  N.  B.  237.  See,  also,  Lindley  v.  O'Reilly, 
60  N.  J.  Law,  636,  15  Aa  379,  1  L.  B.  A.  79, 
7  Am.  St.  Rep.  802,  814;  Smith  v.  Neilson, 
81  Tenn.  481,  466.    We  have  no  such  statute. 

The  defendant  claimed  title  to  the  disput- 
ed premises  under  a  tax  deed,  and  the  re- 
maining questions  presented  for  determina- 
tion are  whether  or  not  he  established  any 
title  under  such  deed.  Section  3902,  2  Mills' 
St,  which  was  in  force  at  the  time  this  deed 
was  executed,  provides,  in  snbstance,  that  a 
tax  deed  shall  be  signed  by  the  treasurer  in 
jhls  oflBclal  capacity,  and  attested  by  his  of- 
ficial or  private  seal.  The  deed  in  question 
bad  neither  seal.  The  General  Assembly  has 
the  authority  to  prescribe  the  form  and  req- 
uisites of  a  tax  deed.  The  treasurer,  in  exe- 
cuting such  deed,  acts  under  a  naked  statu- 
tory power,  and  in  order  -that  it  shall  be 
valid,  it  must  comply  substantially  with  the 
provisions  of  the  statute  prescribing  its  form. 
That  it  must  be  attested  by  the  ofiSclal  or 
private  seal  of  the  treasurer  is  a  positive  re- 
quirement of  the  statute,  and  is  as  necessary 
to  its  validity  as  any  other.  Without  one  or 
the  other  of  the  seals  specified  it  is  .void. 
Sutton  r.  Young,  4  Neb.  319;  Deputron  v. 
Young,  134  U.  S.  241,  10  Sup.  Ct  539,  33  U 
Ed.  923;  Gne  v.  Jones,  26  Neb.  «34,  41  N.  W. 
655;  Reed  v.  Merrlam,  15  Neb.>323,  18  N.  W. 
187;  Gage  v.  Starkweather,  103  HI.  559;  Reed 
▼.  Morse,  51  Kan.  141,  32  Pac.  900. 

On  behalf  of  the  defendant  it  is  urged  that 
section  441,  1  Mills'  St,  which  provides  it 
shall  'not  be  necessary.  In  executing  a  con- 
veyance of  real  estate,  that  It  be  executed 


under  the  seal  of  the  grantor,  nor  that  any 
seal,  scroll,  or  other  mark  be  set  opposite  his 
name,  which  was  passed  in  1887,  and  subse- 
quent to  the  statute  to  which  we  have  re- 
ferred, requiring  the  treasurer  to  attest  a 
tax  deed  with  his  ofSclal  or  private  seal,  re- 
peals this  act.  This  contention  Is  not  ten- 
able. The  section  only  affects  private  con- 
veyances. It  makes  no  mention  of  official 
seals.  Besides,  the  statute  prescribing  the 
form  of  a  treasurer's  deed  is  a  special  one, 
and  It  will  not  be  assumed  that  the  Legisla- 
ture Intended  to  modify  it  in  any  way  by 
subsequent  statute,  unless  the  intention  to  6o 
so  clearly  appears. 

The  county  clerk  testified  that  he  had 
charge  of  all  the  records  of  his  office,  and 
after  diligent  search  was  unable  to  find  any 
affidavit  of  the  publication  or  posting  of  no- 
tice of  tax  sales  on  file  in  his  office  for  the 
year  the  property  in  controversy  was  sold. 
By  section  3885,  2  Mills*  St,  It  is  made  the 
duty  of  the  coimty  treasurer  to  deposit  such 
proofs  with  the  county  clerk.  Counsel  for 
plaintiff  contend  that  the  testimony  of  the 
county  clerk  rendered  the  tax  deed  invalid, 
while  counsel  for  the  defendant  assert  that 
In  view  of  the  fact  that  many  years  have 
elapsed  between  the  date  of  sale  and  the 
time  of  trial,  the  evidence  of  the  county  cleric 
that  no  such  affidavit  could  be  found  was  not 
sufficient  to  overcome  the  presumption  that 
the  law  had  been  compiled  with.  In  view  of 
the  fact  that  the  deed  is  void  for  reasons 
given,  we  do  not  deem  it  necessary  to  pass 
upon  this  question;  but,  in  addition  to  the 
authorities  cited  by  counsel,  call  attention  to 
the  case  of  Bertha  Gold  M.  &  M.  Co.  ▼.  Burr, 
31  Colo.  264,  73  Pac.  36. 

The  defendant  pleaded  the  following  stat 
utes  of  limitation,  as  defenses : 

"No  action  for  the  recovery  of  land  sold 
for  taxes  shall  lie  unless  the  same  be  brought 
within  five  years  after  the  execution  and  de- 
livery of  the  deed  therefor  by  the  treasurer, 
any  law  to  the  contrary  notwithstanding. 
•    •     • "     Section  3904,  MiUs'  St 

"Bvery  person  in  the  actual  possession  of 
lands  or  tenements  under  claim  and  color  of 
title  made  in  good  faith,  and  who  shall,  for 
seven  consecutive  years,  continue  tn  such  pos- 
session, and  shall  also  during  said  time  pay 
all  taxes  legally  assessed  on  such  lands  or 
tenements,  shall  be  held  and  adjudged  to  be 
the  legal  owner  of  said  lands  or  tenements 
to  the  extent  and  according  to  the  purport  of 
his  or  her  paper  title.  •  •  •"  Section 
2923e,  Mills'  St  Rev.  Supp. 

"Whenever  any  person  having  color  of  ti- 
tle made  in  good  faith  to  vacant  and  unoccu- 
pied land,  shall  pay  all  taxes  legally  assessed 
thereon  for  seven  consecutive  years,  he  or 
she  shall  be  deemed  and  adjudged  to  be  tbe 
legal  owner  of  said  vacant  and  unoccupied 
land  to  the  extent  and  according  to  the  pur- 
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port  Of  his  or  her  paper  title.  •  •  •"  Sec- 
tion 2924,  Mills'  St  Rev.  Snpp. 

"Bills  of  relief  In  case  of  the  existence  of 
a  trust  not  co^lzable  by  the  courts  of  com- 
mon law,  and  In  all  other  cases  not  herein 
provided  for,  shall  be  filed  within  five  years 
after  the  cause  thereof  shall  accrue,  and  not 
after."    Section  2912,  MUls'  St 

Section  3904,  supra,  does  not  bar  an  ac- 
tion to  set  aside  a  tax  deed  upon  the  ground 
that  It  Is  void  upon  Its  face.  Gomer  v.  Chaf- 
fee, 6  Colo.  314;  Brlnker  v.  U.  P.,  D.  &  G. 
Ry.,  11  Colo.  App.  166,  55  Pac.  207;  Dimpfel 
V.  Beam,  41  Colo.  25,  91  Pac  1107;  Page  v. 
Glllett,  107  Pac.  290.  The  tax  deed  was  Is- 
sued In  18{>3  but  was  not  recorded  until  Sep- 
tember, 1898.  This  action  was  commenced 
In  December,  1902.  or  less  than  seven  years 
after  the  tax  deed  was  recorded.  Color  of 
title  can  only  arise  out  of  a  conveyance  pur- 
porting to  convey  title  to  real  estate.  Oma- 
ha &  Grant  S.  &  R.  Co.  v.  Tabor,  supra;  War- 
ren V.  Adams,  19  Colo.  515,  36  Pac.  604.  By 
virtue  of  the  provisions  of  section  3902,  2 
Mills'  St,  which  recites,  in  substance,  that 
when  a  tax  deed  is  recorded  In  the  proper 
record  of  titles  to  real  estate  It  vests  In  the 
grantee  all  the  right,  title,  and  Interest  of 
the  former  owner  In  and  to  the  land  thereby 
conveyed,  a  tax  deed  does  not  purport  to  con- 
vey any  title  to  real  estate  until  It  has  been 
filed  for  record  In  the  proper  office.  Hence 
It  follows  that  neither  section  2923e,  nor 
section  2924,  supra,  operates  to  give  the  gran- 
tee in  a  tax  deed  color  of  title  until  It  has 
been  filed  for  record.  Morris  &  Thombs  v. 
St  Louis  Nat  Bank,  17  Colo.  231,  29  Pac. 
802;  Wason  v.  Major,  10  Colo.  App.  181,  50 
Pac.  741.  Under  section  2912,  supra,  the  bar 
of  the  statute  does  not  begin  to  run  until 
the  deed  Is  recorded,  for  the  reason  that  it 
is  only  after  It  has  been  filed  for  record  that 
any  title  of  the  owner  Is  conveyed,  Morris 
&  Thombs  v.  St  Louis  Nat  Bank,  supra. 
As  it  appears  that  defendant  was  not  in  pos- 
session of  the  lode  mining  claim  in  contro- 
versy for  the  period  of  seven  years  between 
the  date  his  tax  deed  was  filed  for  record 
and  the  commencement  of  the  action  against 
him,  and  that  five  years  had  not  elapsed  aft- 
er his  tax  deed  was  recorded  before  plaintiff 
Instituted  his  suit,  and  It  also  appearing,  for 
the  reasons  given,  that  the  deed  was  void  up- 
on its  face,  neither  of  the  sections  relating  to 
limitations  was  available  as  a  defense. 

From  the  record  before  us  it  appears  that 
defendant  failed  to  establish  any  title  under 
his  tax  deed;  but,  inasmuch  as  plaintiff  fail- 
ed to  establish  title  to. the  premises  In  con- 
troversy, the  judgment  of  the  district  court 
must  be  reversed,  and  the  cause  remanded 
for  a  new  trial,  and  It  Is  so  ordered. 

Reversed  and  remanded. 

STEELE,  C.  J.,  and  WHITE,  J.,  concur. 


(47  Colo.  S98) 
KIPP  T.  MILLER  et  al. 
(Supreme  Court  of  Colorado.     April  4,  1910.) 

1.  Banks  ano  Banking  <|  49*)— Stockhold- 
ers'   LlABILITT  —  AOnONB   TO   BNFOECE  — 

Parties.  ' 

Where  the  object  of  a.  suit  by  creditors  of 
an  insolvent  banking  corporation  is  to  ascer- 
tain the  liability  of  stockliolders  under  Mills' 
Ann.  St  i  5iSS,  defining  the  liability  of  stock- 
holders in  banks,  neither  the  bank  nor  its  as- 
signee is  a  necessary  party,  but  the  suit  may 
be   maintained  against   the  stockholders  alone 

[Bd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  i  76 ;   Dec  Dig.  {  49.*] 

2.  Banks  and  Banking  (i  72*)  —  Dissolu- 
tion—Actions— Parties. 

Under  Mills'  Ann.  St.  |  509,  providing  that 
the  dissolution  of  a  corporation  shall  not  impait 
any  remedy  for  liabilities  incurred  previous  to 
its  dissolution,  the  dissolution  of  a  banking  cor- 
poration does  not  deprive  its  creditors  of  a  rem- 
edy against  it  though  sought  to  be  applied 
after  the  dissolution. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §{  148-151;  Dec  Dig.  I 
72.*] 

3.  Corporations  ({  265*)  —  Dissolution  — 
Stockuolders— Liability  —  Enfobcbubrt 
—Parties. 

Where,  on  the  dissolution  of  a  corporation, 
a  court  of  competent  jurisdiction  appointed  an 
assignee  to  settle  the  corporate  affairs,  credltom 
suing  to  enforce  the  liability  of  stockholders  un- 
der Mills'  Ann.  St.  {  533,  need  not  make  the 
directors  at  the  time  of  the  dissolution  parties 
defendant. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  if  1099-1125 ;    Dec  Dig.  |  265.*] 

4.  Evidence  (S  354*)— Private  Books  and 
Records— Admissibility. 

In  an  action  by  creditoiB  of  an  insolvent 
banking  corporation  to  enforce  the  liability  of 
stockholders  under  Mills'  Ann.  St.  §  533,  the 
books  and  records  made  and  kept  by  the  bank 
in  the  regular  course  of  business  are  competent 
as  admissions  against  interest  whether  the 
books  and  records  are  of  original  entry  or  other- 
vcise. 

[Ed.  Note. — For  other  cases,  see  Eividence, 
Cent  Dig.  {  1480;  Dec  Dig.  8  354.*] 

5.  Banks  and  Banking  (J  47*)- Liabilitt 
OF  Stockholders- Ultra  Vires  Acts. 

A  state  bank  established  branch  banks 
without  capital  except  as  furnished  by  the  state 
bank.  Notes  taken  by  the  branch  banks  were 
made  payable  to  the  state  bank,  and  all  moneys 
deposited  there  were  used  by  the  state  bank  as 
its  own.  From  the  profits  of  the  state  bank  and 
the  branch  banks  dividends  were  declared. 
Such  course  of  business  continued  for  about 
eight  years.  BJach  depositor  and  borrower  in 
the  branch  banks  knew  the  relation  to  the  state 
bank.  Held  that,  though  the  act  of  the  state 
bank  in  establisliing  branch  banks  was  ultra 
vires,  the  slockhnlders  of  the  state  bank  who 
shared  in  the  profits  of  the  branch  banks  with 
knowledge  of  the  relations  could  not  escape  lia- 
bility to  creditors  who,  in  good  faith,  dealt  with 
the  branch  banks  as  a  part  of  the  state  bank. 

(Bid.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  i  47.*] 

Appeal  from  District  Court  City  and  Coun- 
ty of  Denver;   Greeley  W.  Whitford,  Judge. 

Action  by  Alfred  L.  Milller  and  others 
against  John  E.  KIpp  and  others.     From  a 
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Judgment   for  plaintiffs   against   defendant 
John  B.  Klpp,  he  appeals.    Affirmed. 

This  Is  an  action  by  plaintiffs  below,  Al- 
fred L.  Miller  and  others,  on  behalf  of  them- 
selves and  those  similarly  situated,  as  cred- 
itors of  the  State  Bank  of  Monte  Vista,  against 
the  defendants  below,  appellants  here.  Includ- 
ing the  bank  itself,  Norman  H.  Chapman,  Its 
assignee,  and  all  of  the  stockholders  not  there- 
tofore sued  on  like  ground. 

The  object  of  the  suit  was  to  ascertain  the 
amount  of  the  bank's  liabilities  at  the  time 
of  its  dissolution,  to  obtain  Judgment  there- 
for, and  to  have  an  ascertainment  of  the 
number  of  shares  held  by  each  defendant 
stockholder,  and  the  pro  rata  amount  of  the 
gross  Indebtedness,  for  which  each  is  liable, 
and  for  Judgment  against  such  as  were  serv- 
ed or  appeared.  The  section  of  the  statute 
counted  on  is  533,  Mills'  Ann.  St,  and  reads 
as  follows: 

"Section  1.  Shareholders  in  bankb,  savings 
banks,  trusts,  deposit  and  Vcurlty  associa- 
tions, shall  be  held  Individually  responsible 
for  debts,  contracts,  and  engagements  of 
Bald  associations,  in  double  the  amount  of  the 
par  value  of  the  stock  owned  by  them  re- 
spectively." 

The  stockholders  named  as  defendants  are 
all  nonresident  -None  were  personally  serv- 
ed and  none  appeared,  except  the  defendant 
Klpp,  who  made  voluntary  answer,  and  con- 
ducted a  defense,  which,  if  successful,  on  the 
main  contention,  exempts  all  stockholders 
from  liability.  Trial  was  had  to  the  court. 
The  amount  of  the  bank's  Indebtedness  was 
ascertained  to  be  $84,31^.89,  of  which  the  de- 
fendant stockholders  were  found  liable  for 
$77,147,  or  for  53^  per  cent  of  their  statn- 
tory  liability,  -which  is  double  the  amount  of 
the  face  value  of  the  stock  held  by  each. 
Judgment  for  the  full  amount  was  entered 
against  the  bank,  and  the  suit  as  to  the  as- 
signee was  dismissed,  he  having  made  dispo- 
sition of,  and  fully  accounted  for,  all  assets 
that  came  Into  his  hands.  C!omplete  ascer- 
tainment was  made  as  to  the  shares  held  by 
each  defendant  stockholder,  and  their  respec- 
tive pro  rata  liability  was  fixed.  The  defend- 
ant Klpp  was  found  to  be  the  owner  of  five 
shares  of  stock,  upon  which  his  pro  rata  lia- 
bility was  $535.  Judgment  and  decree  was 
entered  accordingly.  The  defendant  Klpp 
brings  the  Judgment  here  for  review. 

Three  points  are  urged,  argued  and  relied 
upon  for  reversal: 

First.  That  the  bank  was  an  Improper  par- 
ty, which  fact  was  pleaded  in  bar  of  the  ac- 
tion; 

Second.  The  admission  of  incompetent,  im- 
material and  irrelevant  proof,  and  its  insuffi- 
ciency to  warrant  the  Judgment;  and 

Third.  Ultra  vires,  in  that  branch  banks  of 
the  State  Bank  had  been  organized,  whose  as- 
sets were  Included  in  and  covered  by  the  as- 
signment of  the  State  Bank,  and  the  claims 
of  the  creditors  of  which  were  allowed  as 


claims  against  the  State  Bank,  and  Included 
In  the  ascertainment  of  the  stockholders'  lia- 
bility. 

Murray  &  IngersoU,  for  appellant  Phllo 
B.  Tolles  and  Thomas  D.  Cktbbey,  for  appel- 
lees. 

BAILEY,  J.  (after  stating  the  facts  as 
above).  The  State  Bank  was  organized  on 
August  11,  1890,  to  continue  for  a  period  of 
10  years  next  thereafter.  The  assignment 
was  made  on  June  15,  1899,  and  this  suit 
was  begun  on  June  9,  19(K3. 

The  first  suggestion  is  that  inasmuch  as, 
by  the  express  terms  of  its  charter,  the  State 
Bank  ceased  to  exist  on  August  11, 1900,  there- 
fore It  was  neither  a  proper  nor  possible  par- 
ty to  a  suit,  begun  some  five  years  thereafter; 
that  the  only  persons  who  could  properly  be 
made  defendants,  as  the  bank's  representa- 
tives, are  those  who  were  its  directors  at  the 
time  of  Its  dissolution  by  expiration  of  its 
charter,  and  who  are  by  statute  made  the 
trustees  of  Its  stockholders  and  creditors,  with 
full  power  to  manage  and  settle  its  corporate 
affairs.  It  Is  argued  that  the  company  Itself 
being  dead,  and  the  directors,  at  the  time  of 
the  dissolution  of  the  company,  and  the  sur- 
vivors of  them,  not  having  been  made  parties, 
the  Judgment  is  a  nnlUty  end  should  be  set 
aside  for  this  reason  alone. 

While  it  may  be  conceded  that  for  the  pur- 
pose of  a  final  adjudication  of  all  matters  In- 
volved, the  bank  Is  a  necessary  party,  such  Is 
not  the  case  where  a  mere  ascertainment  of 
the  liability  of  the  stockholders,  and  Judg- 
ment accordingly,  is  sought  Nor  could  the 
stockholders  In  such  an  action  plead  as  a  bar 
thereto  the  fact  that  the  bank  was  not  a  par- 
ty, because,  as  was  said  in  Zang  v.  Wyant, 
25  Colo.  651,  56  Pac.  565,  71  Am.  St  Rep.  145: 

"Nor  does  the  fact  that  neither  the  bank 
nor  the  assignee  were  made  parties  defend- 
ant. In  any  manner  affect  the  rights  of  the 
stockholders,  because,  whether  sued  alone  or 
In  connection  with  the  bank,  and  Its  assign- 
ees, they  would  have  the  right  to  Interpose 
any  defense  to  the  claim  of  the  creditors 
which  the  bank  could." 

All  of  which  Is  true  and  applicable  here. 
The  rights,  the  liabilities  and  the  defenses  of 
the  stockholders  are  unaffected  by  the  qnes- 
tlon  whether  the  bank  Is  a  party,  and  a  suit 
strictly  limited  to  relief  against  the  stock- 
holders, doubtless  might  be  maintained 
against  them  alone. 

However,  that  question  Is  not  here,  since 
both  the  bank  and  its  assignee  are  parties. 
The  question  Is,  can  the  suit  be  maintained 
against  the  bank,  it  having  been  Instituted 
after  the  expiration  of  the  bank's  charter? 
We  answer  in  the  affirmative,  since  the  cause 
of  action  arose  while  the  charter  was  still  in 
force  and  the  bank  a  going  concern.  The  dls 
solution  of  the  bank  did  not  deprive  creditors 
of  a  remedy  against  it,  although  sought  to  be 
applied  after  that  time.    The  right  of  action 
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by  tbe  creditor  Is  clear  and  undisputed,  and 
the  remedy  is  preserved  to  him  by  express 
statute.  Section  509,  Mills'  Ann.  St.,  reads  as 
follows: 

"The  dissolution  for  any  cause  -whatever  of 
corporations  created  as  aforesaid,  shall  not 
take  away  or  impair  any  remedy  given  against 
such  corporations,  its  stockholders,  or  officers, 
for  any  liabilities  incurred  previous  to  its  dis- 
solution." 

In  Stelnhauer  v.  Colmar,  11  Colo.  App.  495, 
55  Pac.  293,  the  law  upon  this  subject  was 
announced  to  be  thus: 

"The  dissolution  of  n  corporation  cannot  be 
pleaded  in  bar  of  an  action  against  it  where 
the  cause  of  action  arose  before  the  dissolu- 
tion." 

In  Singer  &  Talcott  Co.  v.  Hutchinson  et 
al.,  the  Supreme  Court,  In  176  111.  49,  51  N. 
E.  623,  speaking  to  a  like  provision,  had  this 
to  say: 

"While  the  corporate  capacity  of  this  cor- 
poration was  continued  for  two  years  after 
the  expiration  of  its  charter,  or  until  April 
10,  1894,  in  order  to  bring  suits  for  the  pur- 
pose aforesaid,  its  corporate  capacity  to  be 
sued  as  a  party  defendant,  for  liabilities 
which  accrued  before  its  dissolution,  was 
continued  without  limitation  as  to  time,  and 
therefore  the  general  statute  of  limitations, 
only,  would  apply.  Hence  an  action  at  law 
would  lie  against  said  corporation  at  any 
time  within  such  general  statute  of  limita- 
tions for  a  liability  created  before  its  dis- 
solution. If  brought  before  equity  had  obtain- 
ed Jurisdiction." 

In  any  event,  the  contention  that  the  di- 
rectors of  the  bank,  or  the  survivors  of  them, 
at  the  time  of  the  expiration  of  its  charter, 
should  have  been  made  parties  is  not  sound, 
inasmuch  as  the  bank,  prior  to  that  time,  had 
transferred  all  of  its  property  and  effects  to 
the  assignee,  who  had  taken  possession  and 
was  engaged  in  closing  up  its  corporate  af- 
fairs, under  tbe  direction  of  the  court  and 
as  its  officer.  The  assignee  is  a  party.  Our 
statute  provides  In  substance  that,  unless 
some  other  person  or  persons  be  appointed 
by  some  court  of  competent  jurisdiction  for 
the  purpose,  the  board  of  directors  at  the 
time  of  the  dissolution  of  the  corporation 
shall  be  trustees  of  the  creditors  and  stock- 
holders to  settle  its  corporate  afTairs. 

The  very  thing  contemplated  by  the  stat- 
ute had  here  taken  place,  before  the  bank 
charter  expired.  The  assignee  is  an  officer 
of  court  and  may  act  only  upon  its  orders 
and  under  Its  direction.  The  court  had,  in 
effect,  possession  of  the  corporate  effects. 
The  old  directors  of  the  bank,  in  these  cir- 
cumstances, had  no  office  or  function  to  per- 
form under  the  statute.  The  title  of  all  of 
the  bank's  property  had  passed  to  tbe  as- 
signee, with  the  right  and  power  in  him  to 
settle  its  affairs.  To  have  made  the  old  di- 
rectors defendants  would  have  been  an  idle 
and  vain  thing.  It  would  have  served  no 
useful  purpose  and  could  have  advantaged 


no  one.  In  short,  it  Is  a  matter  about  which 
the  stockholders  may  not  complain,  as  they 
are  in  no  wise  prejudiced. 

On  the  questions  of  the  sufficiency  of  the 
testimony,  and  errors  in  the  admission  there- 
of, it  may  be  safely  said  that  there  was 
abundant,  competent  testimony  to  amply  sup- 
port the  findings  of  the  court  and  its  judg- 
ment and  decree.  The  testimony  offered,  to 
which  objections  were  Interposed,  was  largely 
of  a  record  character,  made  and  kept  by 
the  bank  in  the  regular  course  of  business, 
thoroughly  identified  and  sufficiently  authen- 
ticated. These  books  and  records  were  clear- 
ly competent,  as  admissions  against  Interest, 
if  on  no  other  ground,  whether  of  original 
entry  or  otherwise.  On  the  authority  of 
Zang  V.  Wyant,  supra,  which  relates  to  rul- 
ings on  like  objections,  going  to  substantially 
all  points  here  urged,  the  court  below  cor- 
rectly overruled  them.  These  views  have 
the  support  of  the  following  additional  au- 
thorities, which  might,  were  there  occasion, 
be  largely  multiplied:  D.  &  R.  O.  y.  Wilson, 
4  Colo.  App.  355,  36  Pac.  07;  Plummer  v. 
Struby,  23  Oolo.  190,  47  Pac.  294;  McHose  v. 
Wheeler,  45  Pa.  32;  Dows  v.  Naper,  91  IlL 
44;  Whitman  v.  Granite,  24  Me.  286;  Watson 
V.  Phoenix  Bank,  8  Mete.  (Mass.)  217,  41  Am. 
Dec.  500;    Chase  v.  Smith,  6  Vt  556. 

The  testimony  offered  and  received  was 
sufficient  to  make  a  prima  fade  ease.  The 
record  shows  that  all  tbe  books  of  tbe  three 
banks  were  brought  Into  court,  and  were 
there  subject  to  use  and  inspection  by  all. 
If  the  showing  made,  to  which  objection  waa 
urged,  did  not  disclose  the  truth,  the  defend- 
ant had  every  opportunity  and  facility  to 
overcome  it,  but  that  was  not  attempted. 

For  the  purpose  of  this  discussion  It  may 
be  assumed  that  the  action  of  tbe  Monte 
Vista  State  Bank,  in  organizing  and  main- 
taining branches,  was  ultra  vires.  But  even 
so,  are  the  stockholders  of  tbe  State  Bank 
in  position  to  take  advantage  thereof  and  so 
escape  personal  liability  under  the  statute? 

Tbe  State  Bank  was  established  about  Au> 
gust  16,  1890,  under  the  state  law,  velth  a 
capital  of  $30,000.  The  following  January 
its  capital  was  Increased  to  $80,000,  and  pres- 
ently thereafter  two  branches  were  put  in 
operation  with  capital  furnished  by  the  State 
Bank,  one  at  Creede,  known  as  tbe  Miners' 
Bank,  and  one  at  G«rrison,  known  originally 
as  the  Bank  of  Garrison.  Afterward  the 
name  Garrison  was  changed  to  Hooper,  and 
that  of  the  bank  there  to  the  Farmers'  Bank. 
These  banks  were  conducted  by  the  State 
Bank  as  branches.  They  had  no  separate  or- 
ganization, and  were  part  and  parcel  of  the 
State  Bank.  They  bad  no  capital,  except  that 
furnished  by  the  State  Bank,  and  all  prop- 
erty in  their  possession  was  the  property  of 
the  State  Bank.  The  notes  taken  by  them 
were  payable  to  the  State  Bank;  all  mon- 
eys deposited  there  were  mingled  with  the 
funds  of.  and  used  by  the  State  Bank,  as  Its 
own.     From  the  profits  of  the  State  Bank 
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and  tbeae  branches,  the  salaries  of  the  offi- 
cers of  the  three  banks,  the  mnnlng  expenses 
thereof,  and  dividends,  from  time  to  time, 
to  the  stockholders  of  the  State  Bank,  were 
paid.  Such  was  the  usual  course  of  busi- 
ness, and  continued  from  the  time  of  the  es- 
tablishment of  the  branches  to  the  date  of 
assignment,  on  June  15,  1S99,  about  eight 
years.  The  general  publicity  was  given  to 
the  relations  between  these  branch  banks 
and  the  State  Bank.  The  letter  heads  of  the 
branches  bore  the  legend  that  tbey  were  as- 
sociated with  the  State  Bank,  with  a  capital 
of  $80,000,  and  that  J,  D.  Maben,  president 
of  the  State  Bank,  was  also  president  of  the 
associated  banks.  £>ach  depositor  in  the 
branch  banks  knew  its  relation  to  the  parent 
bank,  as  did  every  borrower,  because  all 
notes  taken  at  the  branch  banks  were  made 
payable  to  the  State  Bank;  indeed,  their 
relations  seem  to  have  been  a  matter  of  com- 
mon knowledge.  The  records  of  the  direct- 
ors' meetings  disclose  these  relations.  At 
these  meetings,  annually,  the  directors  of  the 
State  Bank  elected  the  cashier  and  other  offi- 
cers of  the  branch  banks,  except  the  presi- 
dent, who  by  virtue  of  his  office  as  presi- 
dent of  the  State  Bank,  according  to  the  tes- 
timony, served,  and  "was  published  to  the 
-world,  as  the  president  of  the  branch  banks. 
The  stockholders  may  fairly  be  assumed  to 
have  been  present  at  each  yearly  stockhold- 
ers' meeting,  either  In  person  or  by  proxy. 
Can  it  be  possible  that  those  present  at  such 
meetings  could  fail  of  knowledge  as  to  the 
existence  of  these  branches?  The  records 
and  correspondence  show  that  a  very  consid- 
erable majority  of  the  stockholders  had  actu- 
al knowledge  thereof.^  Under  all  of  these  cir- 
cumstances, including  abtmdant  opportunity, 
covering  such  a  long  lapse  of  time,  the  pre- 
sumption must  be  that  all  of  the  stockhold- 
ers had  that  knowledge.  It  is  Incredible  that 
the  fact  can  be  otherwise.  In  the  absence  of 
effort  to  overcome  this  presumption  by  proof, 
knowledge  on  the  part  of  the  stockholders 
must  be  taken  as  settled. 

The  testimony  further  shows  that  the 
State  Bank  was  largely  sustained  by  the 
business  of  these  branches,  which  Is  shown, 
by  t6e  official  correspondence,  to  have  been 
more  profitable  than  the  Independent  busi- 
ness of  the  State  Bank.  When  the  State 
Bank  borrowed,  it  used,  indiscriminately,  as 
collateral,  notes  sent  to  it  from  the  branch- 
es, as  well  as  those  taken  directly  by  itself. 
The  stockholders  participated  in  profits  from 
tbls  method  of  doing  business,  by  way  of  div- 
idends. The  State  Bank  Itself  secured  a 
large  share  of  its  assets  from  the  branch 
banks.  It  is  too  clear  to  require  discussion 
that  the  corporation  itself,  under  these  con- 
ditions, ought  not,  and  may  not  be  permitted, 
to  avail  Itself  of  the  defense  of  ultra  vires. 
No  more  should  the  stockholder,  who  has 
shared  In  profits,  with  either  actual  or  pre- 
sumptive knowledge,  growing  out  of  long 
acquiescence,   and  with   ample  opportunity 


to  obtain  It,  be  permitted  to  do  so,  more  es- 
pecially since  there  is  no  offer  to  make 
return.  It  is  certain  that,  had  the  busi- 
ness continued  profitable,  including  that  of 
the  branch  banks,  the  stockholder  would 
have  continued  to  accept  dividends,  without 
thought  of  ultra  vires  on  the  part  of  the 
bank.  Neither  the  corporation,  nor  its  stock- 
holders, should  be  allowed  to  thus  speculate 
upon  the  outcome  of  questionable  conduct,  ac- 
cepting profits,  so  long  as  there  are  such,  but 
repudiating,  under  the  plea  of  ultra  vires, 
liability  when  loss  occurs. 

The  suit  is  In  equity  for  a  Judicial  ascer- 
tainment of  the  stockholders'  liability,  and 
for  an  adjudication  according  to  the  very 
right.  Shall  the  creditors,  who,  acting  In 
good  faith,  have  dealt  with  these  branch 
banks  as  part  of  the  State  Bank,  and  depos- 
ited their  moneys  upon  the  credit  of  the  as- 
sociated banks,  with  a  capital  of  $80,000,  be 
turned  away  empty  handed,  on  a  plea  by 
the  stockholders,  who  have  acquiesced  in 
this  course  of  dealing  for  upwards  of  eight 
years,  accepting  profits  accruing  therefrom, 
that  the  corporation  had  no  authority  In  law 
to  carry  on  and  conduct  Its  business  after 
that  particular  manner,  or  in  that  particular 
place?  Upon  every  consideration  of  fair 
dealing  the  answer  to  this  proposition  must 
be  in  the  negative.  The  bank  was  a  private 
corporation.  No  public  question  is  involved. 
The  matter  is  one  calling  merely  for  a  Just 
and  equitable  adjustment  of  money  claims 
between  Individuals.  The  very  right  can 
only  be  done  by  holding  the  stockholders  to 
their  statutory  liability,  thus  affording  the 
Innocent  creditor  such  relief  as  that  course 
may  bring.  By  this  method  Justice  Is  done 
to  all  and  wrong  to  none. 

These  views  find  support  in  our  own  deci- 
sions, and  in  the  decisions  of  many  other 
courts  of  last  resort.  In  Denver  Fire  Ins. 
Co.  V.  McClelland,  9  Colo.  12,  9  Pac.  780  (59 
Am.  Rep.  134).-  the  court  says: 

"If  a  private  corporation  has  accepted  and 
retained  the  full  benefit  of  a  contract,  which  it 
had  no  power  to  make,  the  same  having  been 
fully  performed  by  the  other  party  thereto, 
and  if  the  transaction  is  of  such  a  nature  that 
the  party  thus  performing  wUl  suffer  mani- 
fest hardship  and  injustice,  unless  permitted 
to  maintain  his  action  dlrectiy  upon  the  con- 
tract, no  other  adequate  relief  being  at  his 
command,  the  defense  of  ultra  vires  may  be 
disallowed."  Denver  City  I.  &  W.  Oo.  v. 
Mlddaugh,  12  Colo.  434,  21  Pac.  565,  13  Am. 
St.  Rep.  234;  Arthur  v.  Isreal,  15  Colo.  152, 
25  Pac.  81,  10  L.  R.  A.  693,  22  Am.  St  Rep. 
381. 

In  Darst  v.  Oale  and  Others,  83  111.  186, 
the  court  says: 

"It  Is  the  general  rule  that  the  plea  of 
ultra  vires  shall  not  prevail,  where.  Instead 
of  advancing  Justice,  it  will  accomplish  a 
wrong.  Where  a  corporation  received  money 
upon  the  faith  of  Its  acts  and  uses  the  same, 
and  the  contract  has  been  fully  performed,  it, 
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or  one  succeeding  to  Its  rights,  cannot  plend 
a  want  of  authority  to  do  the  act  by  which 
the  money  was  obtained." 

In  Boyce  v.  Mantauk  G.  C.  Co.,  37  W.  Va. 
73.  16  S.  E.  501,  a  section  of  the  syllabus 
reads,  and  the  context  of  the  opinion  sup- 
ports It: 

"Where  a  stockholder  has  notice,  or  the 
means  of  becoming  acquainted  with  contracts 
made  by  the  corporation  In  which  he  is  a 
stockholder,  a  court  of  equity  will  not  al- 
low him  to  remain  quiet  an  unreasonable 
length  of  time,  with  a  view  of  ascertaining 
whether  the  contract  will  result  In  profit  to 
him,  and  then  repudiate  the  contract  If  It  has 
resulted  In  loss." 

In  3  (2d  Ed.)  Thompson  on  Corporations, 
par.  2846,  It  Is  laid  down  as  a  general  rule: 
"That  stockholders  authorizing  or  acquiescing 
In  ultra  vires  acts  cannot  afterwards  have 
the  same  avoided  In  equity."  In  support  of 
which  he  cites,  among  others,  the  following 
cases:  Alexander  v.  Searcy,  81  Ga.  536,  8 
S.  E.  630,  12  Am.  Sti  Rep.  337;  Thompson  v. 
r^mbert,  44  Iowa,  239;  Peabody  v.  Flint,  6 
Allen  (Mass.)  52;  Dunphy  v.  Travellers'  News- 
paper Ass'n,  146  Mass.  495,  16  N.  E.  426: 
Stewart  v.  Elrle  Trans.  Co.,  17  Minn.  372  (Gil. 
348);  Ashhurst'8  Appeal,  CO  Pa.  290;  Watfs 
Appeal,  78  Pa.  370;  MeCumpbell  v.  Fountain 
Ry.  Co.,  Ill  Tenn.  55,  77  S.  W.  1070,  102  Am. 
St.  Rep.  731;  Oilman  v.  Druse,  111  Wis.  400, 
87  N.  W.  557;  Dimpfell  v.  Ohio  R.  R.  Co.,  110 
D.  S.  209,  3  Sup,  Ot  573,  28  L.  Ed.  121;  Al- 
ien V.  Wilson  (C.  a)  28  Fed.  677. 

In  the  English  case  of  Gregory  v.  Patch- 
ett,  reported  in  33  Bevan,  p.  595,  this  was 
announced: 

"Shareholders  In  a  company  cannot  lie 
by,  sanctioning,  or  by  their  silence  at  least 
acquiescing  in,  an  arrangement  which  is 
ultra  vires  of  the  company,  watching  the  re- 
sults: and  if  it  be  favorable  and  profitable 
to  themselves  to  abide  by  it  and  Insist  upon 
its  validity;  but  If  it  prove  unfavorable  and 
disastrous,  then  to  institute  proceedings  to 
set  it  aside.  Therefore  where  shareholders 
complained  of  acts  ultra  vires,  which  they 
had  acquiesced  in  for  six  years,  relief  was 
refused." 

In  Morawetz  on  Private  Corporations  (2d 
Ed.)  par.  630,  Is  as  follows: 

"Nor  can  the  shareholders  of  a  corporation 
avoid  responsibility  for  the  unauthorized 
acts  of  their  agents,  by  abstaining  from  in- 
quiry into  the  affairs  of  the  company,  or  by 
absenting  themselves  from  the  company's 
meetings,  and  at  the  same  time  reap  the  ben- 
efit of  their  acts  in  case  of  success. 

"If  a  shareholder  falls  to  take  the  trouble 
of  Inquiring  into  the  affairs  of  the  corpora- 
tion of  which  he  is  a  member,  or  to  attend 
Its  meetings,  it  seems  no  more  than  just  that 
his  suplneness  should  be  construed  as  an  ac- 
quiescence In  the  proceedings  of  the  major- 
ity." 

In  Kent  v.  Quicksilver  Mining  Company, 
78  N.  y.  187,  it  was  said: 


"Where  third  parties  have  dealt  with  the 
company,  relying  In  good  faith  upon  the  ex- 
istence of  corporate  authority  to  do  an  act. 
there  it  is  not  needed  that  there  be  an  ex- 
press assent  thereto  on  the  part  of  the 
stockholders  to  work  an  equitable  estoppel 
upon  them.  Their  conduct  may  have  been 
such,  though  negative  In  character,  as  to  be 
taken  for  an  acquiescence  in  the  act;  and 
when  harm  would  come  to  such  third  parties 
if  the  act  were  held  Invalid,  the  stockholders 
are  estopped  from  questioning  it  We  sup- 
pose acquiescence  or  tacit  assent  to  mean  the 
neglect  to  promptly  and  actively  condemn 
the  unauthorized  act,  and  to  seek  judicial 
redress,  after  knowledge  of  the  committal  of 
it,  whereby  innocent  third  parties  have  been 
led  to  put  themselves  in  a  position  from 
which  they  cannot  be  taken  without  loss," 

On  the  question  of  ratification,  in  para- 
graph  633  of  Morawetz  on  Private  Corpora- 
tions (2d  Ed.),  this  is  found: 

"The  question  whether  an  unauthorized  act 
has  been  ratified  by  the  members  of  a  cor- 
poration Is  a  question  of  fact  to  be  decided 
by  a  jury  In  a  court  of  law.  It  is  not  nec- 
essary, for  this  purpose,  that  an  act -of  rat- 
iflcatlon  be  shown  on  the  part  of  every  In- 
dividual shareholder;  but  proof  of  drcum- 
stanees  from  which  the  court  or  jury  can  rea- 
sonably Infer  that  the  act  in  question  was 
generally  known  among  the  shareholders,  and 
was  acquiesced  In  by  them,  will  constitute  at 
least  prima  facie  evidence  of  ratification.  In 
many  cases  knowledge  may  be  presumed 
from  circumstances,  and  assent  may  be  im- 
plied from  silence  or  a  failure  to  act" 

In  Thompson  v.  Lambert,  44  Iowa,  239,  the 
Supreme  Court  of  that  state  says  in  discuss- 
ing a  question  like  in  principle  to  the  one 
here  under  consideration: 

"If  the  stockholders,  or  any  number  of 
them,  shall  have  been  cognizant  of  such  a 
misapplication  of  the  funds  borrowed  by  the 
corporation,  and  shall  have  participated  in 
any  advantages  resulting  therefrom,  they 
will  not  be  permitted  to  afterward  set  up 
such  misapplication  as  a  defense  in  an  action 
by  the  lender  against  the  corporation  for  bia 
money. 

"It  is  the  duty  of  stockholders  seeking  re- 
lief from  a  misapplication  of  the  corporate 
funds  to  take  Immediate  steps  to  prevent  it. 
and  If  with  knowledge  of  the  proposed  Ille- 
gal act  they  remain  silent,  they  are  bound 
thereby. 

"The  doctrine  of  ultra  vires  will  be  applied 
to  the  contracts  of  corporations  only  when 
such  contracts  remain  wholly  executory." 

The  opinion  in  Central  Trans.  Co.  v.  Pull- 
man, 139  U.  S.  24,  11  Sup.  Ct.  478,  35  L.  Ed. 
55,  cited  by  appellant,  as  an  authority,  In 
support  of  his  contention,  in  effect  rather 
upholds  the  doctrine  here  announced,  under 
conditions  and  circumstances  such  as  are  dis- 
closed in  this  case.  At  page  60  of  the  re- 
ported opinion  this  language  Is  used: 

"A  contract  ultra  vires  being  unlawful  and 
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void,  not  because  It  1b  In  itself  Immoral,  but 
because  the  corporation,  b;  tbe  law  of  its 
creation,  is  Incapable  of  making  it,  tbe  courts, 
while  refusing  to  maintain  any  action  upon 
.the  unlawful  contract,  have  always  striven 
to  do  justice  between  the  parties,  so  far  as 
could  be  done  consistently  with  adherence  to 
law,  by  permitting  proi)erty  or  money,  parted 
with  on  the  faith  of  the  unlawful  contract, 
to  be  recovered  back,  or  compensation  to  be 
made  for  It. 

"In  6i)ch  case,  however,  the  action  is  not 
maintained  upon  the  unlawful  contract,  nor 
according  to  its  terms;  but  on  an  Implied  con- 
tract of  the  defendant  to  return,  or,  falling 
to  do  that,  to  make  compensation  for,  prop- 
erty or  money  which  It  has  no  right  to  re- 
tain. To  maintain  such  an  action  Is  not  to 
affirm,  but  to  disafflrm,  the  unlawful  con- 
tract" 

The  case  of  Ward  v.  JosIIn,  186  U.  S.  142, 
22  Sup.  Ot  607,  46  L.  Ed.  ]0»3,  is  not  in 
point.  There  the  bank  president,  in  his  offi- 
cial capacity,  guaranteed  for  the  corporation 
the  payment  of  a  note,  between  third  parties, 
not  paper  of  the  company,  or  in  which  it  was 
Interested,  purely  as  an  accommodation,  which 
act  was  without  the  scope  of  his  authority, 
and  beyond  the  power  of  the  bank.  The 
bank  derived  no  benefit  from  the  transaction, 
neither  did  the  stockholder.  Upon  what  prin- 
ciple of  equity  could  he  be  bound  or  held  by 
such  ultra  vires  act? 

No  inflexible  rule  can  be  laid  down,  ap- 
plicable In  every  case  where  the  question  of 
equitable  estoppel  Is  Involved.  The  facts  In 
each  case  must  determine  whether  the  doc- 
trine is  there  applicable.  In  the  one  at  bar, 
under  its  peculiar  facts,  it  is  eminently  prop- 
er and  fit  to  recognize  and  enforce  It  The 
Judgment  and  decree  of  the  trial  court  Is  af- 
firmed. 

Judgment  affirmed. 

CAMPBELL  and  OABBBRT,  JJ.,  concur. 


<47  Colo.  6U) 

SIMPSON  V.  PEOPLE. 

{Supreme  Court  of  Colorado.     April  4,  1910.) 

1.  EjMBezzleuert  ({  14*)— ;Bt  Agent. 

Before  one,  charged  with  embezzlement  of 
money  intrusted  to  him  as  agent,  can  be  con- 
victed, it  is  necessary  to  prove  that  the  money, 
or  some  part  of  it,  was  intrusted  to  him  as 
agent. 

[EM.    Note.— For  other  cases,   see    Ehnbeszle- 
ment.  Cent  Dig.  i|  13-15;    Dec  Dig.  f  14.*] 

2.  EhfBEZZLEMCNT    (J    44*)— FiDUCIABT    RELA- 
TION— SUFFICIKNCT    OK    EVIDENCE. 

In  a  prosecution  for  embezzlement  of  mon- 
ey iDtmsted  to  an  agent,  evidence  held  to  show 
that  tbe  money  was  either  given  or  loaned  to 
-defendant  by  Uie  prosecuting  witness,  who  was 
engaged  to  marry  him,  and  hence  a  conviction 
was  not  warranted. 

[£U.   Note.— For  other  cases,   see   Elmbezile- 
ment.  Cent  Dig.  9  67;    Dec.  Dig.  {  44.*] 


Error  to  District  Court,  Lincoln  County; 
W.  S.  Morris,  Judge. 

Jvhn  S.  Simpson  was  convicted  of  embezzle- 
ment, and  he  brings  error.  Reversed  and  re- 
manded. 

Talbot,  Denison  &  Wadlcy,  for  plaintlCT  in 
error.  John  T.  Bamett  Atty.  Gen.,  and 
James  H.  Teller,  Asst  Atty.  Gen.,  for  tbe 
People. 

G ABBERT,  J.  PlalnUiT  hi  error  was  found 
guilty  of  embezzling  money  of  the  prosecuting 
witness,  Lena  Mann,  under  a  count  of  the 
Information  charging  him,  in  substance,  witli 
embezzling  and  converting  to  his  own  use  the 
sum  of  $1,500,  the  property  of  Mrs.  Mann, 
which  had  come  Into  his  possession,  and  had 
.been  intrusted  to  his  care  by  her,  as  her 
agent  From  a  sentence  accordingly,  the  de- 
fendant has  brought  the  case  to  this  court 
for  review  on  error. 

The  first  point  urged  by  his  counsel  Is  that 
the  court  erred  in  refusing  to  sustain  chal- 
lenges for  cause  to  three  jurors  who  served  In 
the  case.  The  defendant  had  previously 
gone  to  trial,  at  which  time  the  opening  state^ 
ments  of  counsel  were  made,  the  evidence  In 
chief  of  the  prosecution  Introduced,  and  tes- 
timony on  behalf  of  the  defendant  beard,  ex- 
cept that  he  was  not  cross-esAmined,  w^en, 
at  his  request  the  trial  was  dlecontlnned, 
and  the  jury  discharged  without  having  the 
cause  submitted  to  them  for  determination. 
About  two  months  later,  at  the  same  term, 
the  cause  was  again  called  for  trial,  and 
among  the  jurors  called  were  three  who  had 
served  at  the  former  hearing.  'Dhey  were 
challenged  by  the  defendant  because  of  their 
former  connection  with  the  case.  The  chal- 
lenge was  overruled.  It  is  contended  by  coun- 
sel for  defendant  that  this  ruling  was  error, 
for  the  reason  that  they  had  formerly  serv-  , 
ed  as  jurors  in  the  same  cause.  The  law  of 
this  state  (section  3691,  Rev.  St.  1908)  pro- 
vides. Is  effect  tSiat  a  juror  summoned  in  a 
criminal  case  Shall  not  be  disqualified  to  serve 
by  reason  of  any  previously  formed  or  ex- 
pressed opinion  with  respect  to  the  guilt  or  In- 
nocence of  the  accused,  If  the  court,  from  the 
examination  of  the  juror,  or  other  evidence, 
shall  be  satisfied  that  he  will  render  an  Im- 
partial verdict  according  to  the  law  and  the 
evidence  submitted  to  the  jury  In  the  trial  of 
the  cause.  As  the  judgment  of  the  district 
court  must  be  reversed 'for  another  reason 
whldh  we  will  later  consider,  we  do  not  deem 
it  necessary  to  determine  whether  or  not.  In 
view  of  the  provisions  of  our  statute,  the 
mere  fact  that  tbe  Jnrms  challenged  had  serv- 
ed at  a  former  partial  trial  ipso  facto  disquali- 
fied them  as  jurors  in  the  second  trial,  Init 
suggest  that  as  the  defendant  was  entitled 
to  have  his  guilt  or  Innocence  determined  by  . 
an  Impartial  jury,  and  as  it  is  the  duty  of  the 
courts  to  fully  protect  this  right,  the  interests 
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of  the  public  and  tbe  rights  of  the  accused 
to  a  fair  trial  before  an  Impartial  jury  would 
bare  been  better  served  by  sustaining  tbe 
challenges.  Sdiallman  y.*  Royal  Ins.  Co.,  94 
111.  App.  364. 

Several  other  errors  are  assigned,  only  one 
of  whldi,  the  snfflclency  of  the  evidence  to 
sustain  the  verdict,  will  be  considered.  Tbe 
t(>-tbnony  discloses  that  the  defendant  has 
treated  Mrs.  Mann  In  a  reprehensible  manner, 
and  it  must  have  been  the  Indignation  which 
bis  treatment  of  her  justly  aroused  that  caus- 
ed the  jury  to  return  a  verdict  of  guilty,  for 
the  evidence  does  not  justify  the  verdict  they 
rendered.  Defendant  received  a  considerable 
sum  of  money  from  Mrs.  Mann,  and  the  the- 
ory of  the  prosecution  was  tbat  Che  whole  or 
greater  portion  thereof  bad  been  Intrusted  to 
him  by  her  as  her  agent,  with  which  to  Im- 
prove land  dhe  owned  In  this  state,  and  to 
buy  farm  Implements  and  other  things  neces- 
sary to  do  so,  and  <9>erate  it  as  a  farm. 

It  can  be  of  no  benefit  to  quote  from  tbe 
testimony  of  Mrs.  Mann,  as,  for  the  purposes 
of  this  case,  it  will  be  sufficient  to  state,  in  a 
general  way,  the .  different  transactions  be- 
tween the  defendant  and  herself,  by  whlcb 
he  secured  from  her  tbe  money  he  is  charged 
with  having  embezzled.  She  and  tbe  defend- 
ant were  engaged  to  be  married.  Sbe  was 
possessed  of  some  means,  and,  bavlng  tbat 
confidence  in  his  integrity  whlcb  her  relation 
to  the  defendant  as  ber  affianced  husband 
would  naturally  inspire,  she  either  gave  or 
loaned  him  several  hundred  dollars.  In  tbe 
summer  of  1906  Mrs.  Mann  was  living  In  In- 
diana. She  decided  to  come  to  Colorado  with 
a  party  of  friends.  The  defendant  also  want- 
ed to  come;  but,  as  be  did  not  have  sufficient 
.means  to  defray  the  expense  of  the  trip,  she 
gave  blm  $75,  which,  she  says,  he  said  be 
would  repay.  Tbe  defendant  joined  tbe  party 
at  Chicago.  On  reaching  Limon,  in  this  state, 
Mrs.  Mann  and  tbe  defendant,  with  others, 
left  the  train,  and  later  went  out  and  looked 
at  land.  Each  of  them  located  a  quarter  sec- 
tion, whiob  joined  each  other.  It  was  neces- 
sary for  them  to  come  to  Denver  to  make  tbe 
filings,  and  for  the  purpose  of  defraying  the 
expenses  of  that  part  of  the  trip,  and  expenses 
incurred  at  Limon,  Mrs.  Mann  advanced  tbe 
defendant  $100  at  Limon.  The  greater  part 
of  this  money  appears  to  have  been  expended 
in  making  the  filings  in  tbe  land  office  at 
Denver,  and  other  expenses  while  in  the  city. 
Failing  to  repay  these  sums,  or  either  of 
them,  would  not  constitute  embezzlement 
From  Denver  the  parties  returned  to  Indiana. 
There  tbey  evidently  discussed  improving  tbe 
land  tbey  bad  located.  Mrs.  Mann  says  she 
knew  the  defendant  was  without  any  means 
whatever.  Tbey  agreed  tbat  they  must  have 
horses  and  farming  implements,  and  tbat  a 


bouse  would  have  to  be  built,  and  so,  at  dif- 
ferent times  after  their  return,  she  let  the 
defendant  have  $900,  which  he  was  to  expend 
in  tbat  way.  After  receiving  tbe  money  be 
again  journeyed  to  this  state,  and  remained 
about  a  month,  wthen  be  again  returned  to 
Indiana.  He  and  Mrs.  Mann  talked  over  bow 
be  bad  expended  tbe  $800.  He  told  ber  be 
needed  more  to  complete  his  work  and  buy 
grain,  and  she  let  Ihlm  have  $250  more.  It 
appears  that  be  again  came  to  Colorado,  and 
on  bis  return  to  Indiana  Mrs.  Mann  does  not 
appear  to  have  made  any  Inquiries  as  to  bow 
he  bad  expended  tbe  last  sum  sbe  had  ad- 
vanced. Shortly  after  this  tbe  defendant  told 
her  that  one  of  the  horses  purchased  bad 
died,  and  he  would  have  to  have  another, 
when  she  again  let  him  have  tbe  sum  of 
$250. 

Without  going  into  further  details,  it  Is  evi- 
dent from  tbe  testimony  as  a  whole,  tbat  Mrs. 
Mann  advanced  these  several  sums,  totaling 
$1,400,  to  the  defendant  for  their  Joint  bene- 
fit, and  with  the  expectation  on  her  part  tbat 
be  would  expend  it  in  improving  their  land, 
buying  farm  machinery,  and  In  making  a 
home  wlhlch  they  could  occupy  after  they 
were  married.  It  does  not  appear  tbat  tbe 
defendant  spent  any  of  the  money  in  Improv- 
ing the  land  located  by  Mrs.  Mann.  He  did 
build  a  bouse  on  (his  own,  and  purchased  some 
stock  and  farm  Implements,  ail  of  whlcb  he 
appears  to  have  appropriated  to  bis  own  use. 
Very  shortly  after  Mrs.  Mann  let  him  have 
tbe  last  $250,  he  married  another  woman. 
The  conduct  of  tbe  defendant,  as  disclosed  by 
tbe  record,  was  certainly  reprebenslble,  and 
It  Is  not  surprising  tbat  tbe  jury  lost  sight 
of  what  facts  were  necessary  to  be  establish- 
ed in  order  to  constitute  the  crime  of  embee- 
zlement;  but,  notwithstanding  tbe  conduct  of 
the  defendant.  It  is  clear  from  the  record  be- 
fore us  tbat  tbe  wrong  be  committed  was  a 
civil  wrong,  and  that  no  criminal  liability 
was  Incurred  nor  criminal  statute  violated. 
Before  tbe  defendant  could  be  convicted  of 
the  ofltense  of  embezzlement  It  was  necessary 
to  prove  that  tbe  money,  or  some  part  there- 
of, which  tbe  defendant  received  from  Mrs. 
Mann  was  intrusted  to  bim  by  her  as  her 
agent  This  the  testimony  fails  to  establish. 
In  order  to  constitute  embezzlement  the  ac- 
cused must  occupy  the  fiduciary  relation  des- 
ignated In  tbe  information  or  Indictment  and 
he  must  have  received  the  money  or  prop- 
erty he  Is  accused  of  having  embezzled  in  the 
capacity  cibarged.    15  Cyc.  494. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 

STEBLB,  O.  J.,  and  WHITE;  J.,  concur. 
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(47  Colo.  5C») 

bartelIj  ▼.  QRirriN. 

(Supreme  Court  of  Colorado.     April  4,  1910.) 

1.  FaAUDOLENT    OONVETANCES  (8  135*)— SALES 

— Change  or  Possession. 

Under  Mills'  Ann.  St  S  2027,  pporiding 
that  a  sale,  unless  accompanied  b;  an  imme- 
diate delirery  and  followed  by  an  actual  change 
of  poBsession,  shall  be  fraudulent  as  against 
the  seller's  creditors,  a  sale  must  be  followed 
t^  an  actual  and  continued  change  of  iMsses- 
sion,  or  the  buyer  is  not  protected  as  against 
the  creditors  of  the  seller,  and  chattels  capable 
of  manual  delivery  and  removal  may  not  re- 
main in  the  apparent  possession  of  the  seller, 
or  in  the  joint  or  concurrent  possession  of  the 
seller  and  buyer,  and  mere  proof  of  bona  fide, 
sale  is  not  sufficient. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  S  427;  Dec.  Dig.  5 
135.*] 

2.  Fbauditlent  Conveyances  (8  308*)— Sales 
—Change  of  Possebsion  —  Good  Faith  — 
Question  for  Juby. 

Where,  on  the  issue  of  the  validitv  of  a 
sale  as  against  creditors  of  the  seller,  toe  evi- 
dence was  conflicting  on  the  questions  of  change 
of  possession  and  good  faith  of  the  transaction, 
the  case  should  have  been  submitted  to  the 
jury. 

[Eld.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  H  930,  940;  Dec.  Dig. 
f,  308.»]  . 

8.    SEnCRIEFS      AND      CONSTABLES-    (8       138*)   — 

WBONaFTTL  Levy  of  ExkctJiioN- Action- 
Evidence. 

Where,  in  an  action  afcainst  a  sheriff  for 
levying  on  the  goods  of  plaintiff  under  an  exe- 
cution issued  against  another,  the  evidence  on 
the  issues  was  conflicting,  justifying  different 
conclusions,  it  was  reversible  error  to  permit 
the  sheriff  on  cross-examination  to  state  that, 
in  case  he  lost  the  suit,  he  would  look  to  his 
bondsman  to  settle  with  him  for  damages  sus- 
tained. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  8  291 ;   Dec.  Dig.  8  138.*] 

Appeal  from  District  Court,  Boulder  Coun- 
ty; Christian  A.  Bennett,  Judge. 

Action  by  Joseph  T.  Griffin  against  Charles 
T.  Bartell,  as  sherltf.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

George  F.  Dnnklee  and  O.  B.  Jackson,  for 
appellant.  Montgomery  &  Brovni  and  J. 
Maurice  Finn,  for  appellee. 

GABBERT,  J.  Appellant,  as  sheriff,  levied 
upon  personal  property  under  an  execution 
Issued  on  a  judgment  against  John  R.  Griffin, 
as  the  property  of  the  latter.  Joseph  T.  Grif- 
fin, his  brother,  commenced  a  replevin  salt 
to  recover  possession  of  this  property,  claim- 
ing to  be  the  owner  thereof.  The  trial  of 
the  case  resulted  in  a  verdict  and  judgment 
in  favor  of  plaintiff,  from  which  the  sheriff 
bas  appealed.  Neither  paity  has  raised  any 
question  regarding  tbe  right  of  the  sheriff 
to  appeal,  and  we  shall  consider  the  case  on 
appeal;  but  by  so  doing  it  must  not  be  re- 
garded as  a  precedent  that  a  party  defeated 
In  a  replevin  suit  can  have  the  case  reviewed 
by  that  method. 


The  defendant  interposed  two  defenses'. 
CI)  Fraud  In  law;  and  (2)  fraud  in  fict 
John  R.  Griffin  had  a  grading  contract  which 
he  claimed  to  have  assigned  and  sold  to  his 
brother  Joseph,  together  with  a  grading  out- 
fit, consisting  of  work  horses,  dump  carts, 
wheelbarrows,  and  other  tools,  used  In  doing 
the  work  under  bis  contract  This  grading 
outfit  Is  what  was  levied  upon  by  the  sheriff. 
Connsel  for  the  defendant  contends  that  the 
testimony  did  not  establish  such  a  delivery 
and  continued  change  of  possession  of  the 
property  claimed  to  have  been  sold  by  John 
R.  Grlffln  to  his  brother  Joseph  as  would 
satisfy  section  2027,  1  Mills'  St.,  on  the  sub- 
ject of  Frauds.  This  proposition  is  vigorous- 
ly controverted  by  counsel  for  plaintiff,  who 
contends  the  evidence  fully  satisfies  the  stat- 
ute referred  to,  and  further  claims  there  was 
no  evidence  whatever  tending  to  prove  that 
the  transaction  between  the  two  brothers 
was  not  bona  fide.  We  are  not  inclined  to 
agree  with  either  view  in  the  sense  that  we 
should  determine  the  facts  at  issue  between 
the  parties  on  tbe  record  before  us,  and  di- 
rect what  the  Judgment  should  be.  With- 
out attempting  to  give  tbe  testimony  In  de- 
tail, we  think  it  is  snfficlent  to  say,  for  the 
purpose  of  disposing  of  the  appeal,  that  there 
was  testimony  which  strongly  tended  to 
prove  both  defenses  Interposed  by  the  de- 
fendant, particularly.^  the  first 

Section  2027,  supra,  provides,  In  substance, 
that  a  sale  by  a  vendor  of  goods  and  chattels 
In  his  possession,  unless  accompanied  by  an 
immediate  delivery  and  followed  by  an  actu- 
al and  continued  change  of  possession,  shall 
conclusively  be  presumed  to  be  fraudulent 
as  against  his  creditors.  Under  this  statute 
the  sale  of  chattels  must  be  followed  by  an 
actual  and  continued  change  of  possession  to 
the  vendee;  otherwise  he  Is  not  protected  as 
against  the  creditors  of  his  vendor.  It  does 
not  permit  chattels  capable  of  manual  de- 
livery and  removal  to  remain  In  the  apparent 
possession  of  the  vendor,  nor  does  it  admit 
of  a  construction  whereby  there  may  be  a 
joint  or  concurrent  possession  in  both  the 
vendor  aiid  vendee;  nor  can  a  case  be  taken 
without  Its  provisions  by  proving  merely 
that  the  sale  was  bona  flde.  In  short;  un- 
less the  purchaser  can  show  such  a  substan- 
tial compliance  with  the  terms  of  the  statute 
as  affords  notice  to  the  community  of  a 
change  in  the  ownership  of  the  goods  sold, 
the  transaction  constitutes  a  fraud  In  law, 
and  is  void  as  to  creditors.  Basslnger  ▼. 
Spangler,  9  Colo.  175,  10  Pac.  809. 

As  there  was  a  conflict  In  the  evidence  on 
tbe  subject  of  a  change  of  possession,  and 
from  the  evidence  taken  as  a  whole  the  bona 
fides  of  the  transaction  might  have  been  open 
to  question,  the  case  should  have  been  sub- 
mitted to  the  Jury  under  appropriate  instruc- 
tions on  the  issues  made  by  both  the  defens- 
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es  interposed  by  the  defendant  This,  coun- 
sel-for  the  defendant  says,  was  not  done  for 
the  reason  that  the  Instructions  were  con- 
flicting, tn  that  by  them  the  jury  could  have 
rendered  a  verdict  for  the  plaintiff  upon  the 
ground  that  the  transaction  with  his  brother 
was  bona  fide  without  regard  to  whether 
there  bad  been  an  actual  and  continued 
change  of  possession  of  the  property  In  con- 
troversy. This  claim  is  not  without  merit, 
but  the  right  to  raise  it  is  challenged  upon 
the  ground  that  do  appropriate  exceptions 
were  saved  to  the  instructions.  Inasmuch  as 
the  Judgment  must  be  reversed  and  the  cause 
remanded  for  a  new  trial  for  a  reason  we 
shall  notice  later,  it  is  not  necessary  to  de- 
termine either  of  these  questions.  The  alleg- 
ed errors  in  the  instructions  can  be  residlly 
avoided,  and  there  ought  not  to  be  any  trou- 
ble in  taking  such  exceptions  to  instructions 
as  will  save  the  right  of  the  excepting  party 
to  have  them  reviewed  by  this  court.  Under 
the  repeated  decisions  of  this  court,  follow- 
ing Basslnger  v.  Spangler,  supra,  instructions 
can  be  readily  framed  which  will  submit  the 
issues  made  by  the  answer  in  this  case  which 
are  not  conflicting,  and  will  present  clearly 
to  the  Jury  the  question^  of  fact  they  are  to 
determine. 

At  the  trial,  over  the  objection  of  defend- 
ant, counsel  for  plaintiff  was  permitted  to 
ask  the  defendant,  on  cross-examination,  the 
following  question:  "If  you  should  lose  this 
case,  Mr.  Bartell,  you  would  look  to  the 
bondsmen  to  settle  with  you  for  any  dam? 
ages  you  would  sustain?"  To  this  he  replied, 
"I  surely  would."  There  was  no  such  issue 
in  the  case,  and  it  was  clearly  error  to  over- 
rule the  objection  made.  What  the  verdict 
should  be  was  in  no  manner  dependent  upon 
whether  the  defendant  was  or  was  not  In- 
demnified by  the  judgment  creditors.  We 
must  assume  that  counsel  representing  the 
plaintiff  presumed  that  a  favorable  answer 
such  as  was  given  would  benefit  his  client 
by  Influencing  the  Jury  to  render  a  verdict 
against  the  sheriff,  because  be  would  not 
lose  anything  by  such  a  result.  As  was  said. 
In  substance,  in  Coe  v.  Van  Why,  33  Colo. 
315,  80  Pac.  894,  in  such  case  counsel  who 
thus  seeks  to  obtain  an  advantage  for  bis 
client  takes  upon  himself  the  risk  of  losing 
what  lie  hopes  to  secure.  Cases  should  be 
tried  before'  a  jury  on  competent  testimony. 
The  rights  of  litigants  can  only  be  preserved 
by  adhering  to  this  rule;  and,  when  a  party 
to  an  action  Insists  on  getting  before  a  jury 
testimony  which  is  incompetent,  and  is  in- 
tended to  prejudice  the  rights  of  his  adver- 
sary, he  does  so  at  bis  peril,  when,  as  in  the 
case  at  bar,  the  testimony  on  the  Issues  made 
by  the  pleadings  is  conflicting,  or  is  of  that 
character  that  different  conclusions  of  fact 
might  be  deduced  therefrom. 

Hie  Judgment  of  the  district  court  is  re- 


versed, aud  the  case  remanded  for  a  new 
trial. 
Reversed  and  remanded. 

STEELE,  C.  J.,  and  WHITE,  J.,  concur. 


(47  Colo.  SS4) 
DENVER  &  R.  G.  R.  CO.  v.  DERRT. 
(Supreme  Court  of  Colorado.     April  4,   1910.) 

1.  Carriers  (S  2.39*)— Injuries  to  Passenger 
— RiDiNo  ON  Pass. 

A  carrier  caonot  claim  that  its  liability 
for  injuries  to  a  passenger  was  only  that  which 
was  due  to  one  riding  on  a  pass  because  the 
passenger  had  a  ticket  issued  by  the  railroad 
to  another,  and  by  him  given  to  the  passenger, 
since  it  would  be  presumed  in  the  absence  of 
contrary  evidence  that  the  company  received 
consideration  for  it. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent.  Dig.  §f  974,  975;   Dec  Dig.  i  239.*] 

2.  CaBRIEBS  (I  236*)— INFIBM  Pabsenoebs — 
DxTTT  TO  Receive. 

A  carrier  is  not  bound  to  receive  as  a  pas- 
senger one  who  is  helpless  or  blind  or  otherwise 
incapable  of  properly  caring  for  himself  aniess 
accompanied  by  a  competent  attendant. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent.  Dig.  JS  968-972;    Dec.  Dig.  {  236.*] 

3.  Carriebs   (S   320*)— Infibu    Passbnoebs— 

CaBE  RBqUIBED   BT  ThEU. 

The  care  to  be  observed  by  one  who  ia 
blind,  traveling  alone  on  railroad  trains,  is 
greater  than  tha^t  required  of  one  without  such 
infirmity. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent.  Dig.  {{  1349-1351 ;   Dec  Dig.  i  326.*] 

4.  CABBIEBS  ($  281*)— INFIBU  Passenoers— 
Care  Requibed. 

Where  a  carrier  accepts  a  blind  man  with- 
out an  attendant  as  a  passenger,  it  must  use 
at  least  reasonable  care  and  diligence  for  his 
safety. 

[Ed.    Note.— For    other   cases,    see    Carrient, 
Cent.  Dig.  !S  1093-1097;    Dec  Dig.  i  281.*] 

5.  Carriers  (§|  320,  347*)— Negligence  of 
Carrier  —  CoNTRiBirroRT  Negligence  — 
Question  fob  Juby. 

In  an  action  for  Injuries  to  a  blind  pas- 
senger, whether  the  passenger  was  negligent, 
and  whether  the  employes  of  the  carrier  were 
negligent,  held,  under  the  evidence,  for  the  jury.  . 

[Eid.    Note. — For    other   cases,    see    Carriers, 
Dec.  Dig.  f{  320,  347.*] 

6.  Cabbiers  (§  411*)  —  Blind  Pabsengeb  — 
Contributory  negligence. 

Where  a  blind  passenger  asked  a  Pullman 
porter,  telling  him  that  be  was  blind,  to  assist 
bim  into  a  sleeping  car,  and  the  porter  took 
hold  of  his  arms  and  put  bim  on  the  steps,, 
plaintiff  was  not  negligent  in  feeling  his  way 
along  the  car  up  the  steps  until  he  reached  what 
he  thought  was  a  door  but  which  was  in  fact 
the  Open  space  on  the  other  side  of  the  car, 
whereby  be  fell  and  was  injured,  since  he  was 
entitled  to  conclude  that  the  porter,  knowing 
of  his  infirmity,  would  watch  him  and  guide  bis 
movements. 

[Ed.    Note.— For    other   cases,    see   Carriers, 
Cent.  Dig.  !S  1579-1581;   Dec  Dig.  S  411.*] 

7.  Carriers  (§  414*)  —  Sleeping  Oars  —  Em- 

PLOVfeS — IJABILITT    OF    CARRIER. 

When  a  sleeping  car  which  belongs  to  a 
separate  corporation  is  attached  to  and  becomes 
part  of  the  train  of  a  railroad  company,  the 
employes  of  the  sleeping  car  company  are,  as 
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to  the  passengen  ot  the  railroad  company  riding 
on  the  sleeping  car,  to  be  regarded  as  employes 
of  the  railroad  company  for  whose  negligent 
acts  the  railroad  company  itself  is  liable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1578,  1582,  158»;  Dec  Dig.  f 
414.*] 

a  Cabbiebs  (5  414*)  —  Dbtached  Sleeping 
Cabs  —  Injubies   to    Pabsenoeb  —  Nbodi- 

QENCE    OF    BMPLOTfi. 

With  the  knowledge  of  a  railroad  company, 
it  was  customary  for  a  sleeping  car  company  to 
have  its  sleeper  ready  for  passengers  of  the 
railroad  companv  before  the  train  to  which  it 
was  to  be  attached  arrived.  A  blind  passen- 
ger, having  a  through  ticket,  changed  cars  at  a 
station  where  a  sleeping  car  was  ready  and 
having  a  I>erth  therein,  the  porter  of  the  train 
on  which  he  bad  arrived  took  him  over  to  the 
porter  of  the  sleeping  car  who  was  informed 
of  his  blindness,  and  through  his  negligence  the 
passenger  was  injured  while  attempting  to  go 
to  his  berth.  Held,  that  the  porter  of  the  sleep- 
ing car  was  an  employ^,  as  to  the  jjn.'ssenger  of 
the  railroad  company,  and  it  was  liable  for  the 
injury,  though  the  sleeping  car  was  not  at- 
tached to  any  train. 

[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent.  Dig.  iS  1578,  1582.  1589;  Dec.  Dig.  § 
414.*] 

9.  CaBBIERS  (§  247*)— INJUBIES  TO  Passenqer 

—Changing  Cabs— Continuing  Duty. 
The  passenger  was  at  all  times  a  passenger, 
since  there  is  a  continuing  duty  on  tne  carrier 
to  provide  the  passenger  safe  passage  from  the 
train  to  the  depot,  and  from  the  depot  to  the 
sleeping  car.    . 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  984-093;    Dec.  Dig.  §  247.*] 

Appeal  from  District  Court,  Chaffee  Coun- 
ty ;  Morton  S.  Bailey,  Judge. 

Action  by  Robert  J.  Derry  against  the  Den- 
ver &  Rio  Grande  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Valle  &  Waterman,  Elroy  N.  Clark,  and  C. 
A.  CliamberUn  (Wm.  W.  Field,  of  counsel), 
for  appellant.  Potter  &  Banks  (Floyd  F. 
Walpole,  of  counsel),  for  appellee. 

CAMPBELL,  J.  From  a  Judgment  render- 
ed against  the  defendant  railroad  company  In 
favor  of  plaintiff,  Derry,  as  compensation  for 
personal  injuries  suffered  by  him  as  the  re- 
sult of  the  negligence  of  Its  employto,  this  ap- 
peal is  prosecuted.  Derry  Is,  and  for  many 
years  has  been,  totally  blind.  He  Is  a  mer- 
cbant  living  In  Ouray,  Colo.,  and  often  travel- 
ed upon  defendant's  railroad  in  carrying  on 
bis  business,  and  was  well  known  to  defend- 
ant's conductors  and  trainmen,  who  were 
aware  of  his  infirmity.  He  boarded  defend- 
ant's train  at  Ouray,  Colo.,  for  a  Journey  to 
I>enver,  having  a  round-trip  first-class  rail- 
road ticket.  The  first  part  of  the  Journey 
was  by  a  narrow  gauge  train  from  Ouray  to 
Salida.  The  second  part  by  a  standard  gauge 
train  from  Salida  to  Denver.  At  Salida, 
through  passengers  left  the  narrow  gauge 
train,  which  arrived  about  8:30  p.  m.,  and 
bad  to  wait  there  about  an  hour  and  a  half 
for  a  through  train  from  the  West,  which 


carried  the  narrow  gange  passengers  thence 
to  Denver.  At  Montrose,  en  route  to  Salida, 
plaintiff  bought  of  defendant's  agent  a  berth, 
which  entitled  him  to  accommodations  in  a 
Pullman  palace  sleeping  car,  which,  though 
owned  by  another  company  and  managed  and 
cared  for  by  its  own  employes,  was  to  be  at- 
tached to,  and  form  part  of,  defendant's  train 
from  Salida  to  Denver.  It  was  customary 
for  defendant  to  carr^  on  its  west-bound 
trains  from  Denver  a  standard  gauge  sleeping 
car,  which  was  taken  off  at  Salida  and  left 
standing  near  the  depot  on  one  of  defendant's 
tracks  In  its  yards,  to  be  attac&ed  to  defend- 
ant's east-bound  train  leaving  Salida  for 
Denver  about  10  o'clock  at  night  Defend- 
ant's train  reached  Salida  on  schedule  time. 
He  alighted  therefrom,  with  the  help  of  the 
porter  of  the  train,  having  previously  request- 
ed the  porter  to  take  him  to  his  sleeping  car, 
and  stood  wait^  by  the  side  of  the  car  until 
the  porter  had  finished  his  duties  in  connec- 
tion with  assisting  other  passengers.  It  was 
a  general  custom  of  defendant,  or  the  Pull- 
man employes,  with  which  the  traveling  pub- 
lic, Including  plaintiff,  was  familiar,  to  open 
this  sleeping  car  and  have  It  ready  for  the  re- 
ception of  passengers  from  the  narrow  gauge 
train  destined  to  Denver,  and  who  were  sup- 
plied with  tickets  therefor,  immediately  upon 
their  arrival,  without  requiring  them  to  sit 
in  the  railway  station  or  depot  till  the  arriv- 
al of  the  connecting  train  from  the  West 
Whether  this  custom  was  adopted  by  the 
sleeping  car  company  upon  its  own  initiative, 
or  at  the  request  of  the  railroad  company,  is 
not  Important  It  was  known  .to  and  recog- 
nized by  the  railroad  company,  and  there  is 
no  evidence  that  it  ever  had  objected  thereto. 
Upon  the  night  in  question,  after  all  the  pas- 
.sengers  had  alighted  from  the  narrow  gange 
car  upon  its  arrival  at  Salida,  and  defend- 
ant's train  porter  had-  finished  his  duties  In 
connection  therewith,  In  compliance  with  the 
previous  request,  tie  assisted  plaintiff  and  ac- 
companied him  to  the  sleeping  car,  which 
was,  as  usual,  standing  on  a  side  track  and 
ready  for  ticket  holders,  and  which  was  to  be 
attached  to  and  form  a  part  of  defendant's 
east-bound  train  to  Denver  upon  Its  arrival 
from  the  West  and  the  train  porter  delivered 
plaintiff  to  the  Pullman  porter,  who  was 
standing  by  Its  steps,  at  the  end  where  the 
passengers  were  to  enter,  with  a  lighted  lan- 
tern In  his  hand,  ready  to  assist  passengers 
supplied  with  berth  tickets.  There  Is  some 
question  as  to  whether  the  Pullman  conduct- 
or was  present.  However  that  may  be,  the 
Pullman  porter  was  informed  by  the  plaintiff 
himself  that  he  was  blind,  and  a  request  was 
made  of  him  by  plaintiff  in  which  another 
person  present  Joined,  for  assistance  into  the 
car.  The  Pullman  porter  took  hold  of  plain- 
tiff's elbows  and  assisted  talm  upon  the  lower 
step  of  the  platform  leading  into  the  sleeping 
car.     Plaintiff    was   carrying   his   overcoat 
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thrown  over  bla  left  arm  and  carrying  bis 
band  bag  tn  hia  right  band.  Believing,  as  be 
says,  that  the  passageway  into  the  car  was 
safe  and  unobstructed,  and  supposing  that  he 
was  being  watched  and  guided  by  the  Pull- 
man i>orter,  plaintiff  proceeded  up  the  steps, 
feeling  his  way  along  as  best  he  could.  When 
he  reached  what  seemed  to  him  to  be  the 
proper  opening  from  the  platform  into  the 
car,  he  stepped  Into  the  same,  but  it  proved 
to  be  the  passageway  from  the  end  of  the 
platform  away  from  the  door  of  the  car  in- 
stead of  into  It,  the  same  having  been  left 
open  and  not  closed  by  a  gate  as  was  the  usu- 
al custom  at  such  times.  The  result  was  that 
plaintiff  fell  violently  between  the  tracks  and 
received  the  injuries  to  his  arm  for  which  he 
asks  compensation  in  this  action.  The  par- 
ticular acts  of  negligence  upon  which  he  re- 
lies, as  stated  in  the  complaint,  are  that  the 
Pullman  porter,  knowing  of. bis  infirmity, 
did  not  accompany  him  up  the  steps  and  in- 
to the  car,  or  watch  and  guide  his  move- 
ments, and  that  defendant,  through  its  em- 
ployes, was  negligent  in  that  tbe  gate  was 
not  closed,  which,  had  it  been  In  its  proper 
place,  would  bare  prevented  him  from  step- 
ping from  the  front,' or  end,  of  the  platform 
of  tbe  car. 

As  a  preliminary  objection,  defendant,  up- 
on this  review,  contends  that  Its  liability  to 
plaintiff  Is  only  that  which  was  due  him  as 
a  passenger  riding  on  a  free  pass,  which  re- 
lation thereby  created.  If  It  does  not  entirely 
relieve  defendant  of  all  liability  for  negli- 
gence, Imposes  a  duty  different  from  that 
which  rests  upon  It  towards  a  passenger  for 
hire.  The  record  does  not  present  such  a 
case.  Plaintiff  had  in  his  iMSsesslon  a  first- 
class  round-trip  ticket  from  Ouray  to  Denver 
on  defendant's  road.  He  did  not  himself  pur- 
chase this  ticket  or  pay  the  railroad  company 
directly  therefor.  It  was  issued,  however,  by 
the  railroad  company  to  another  person  and 
by  him  delivered  to  plaintiff.  Whether  the 
railroad  company  received  a  consideration 
for  the  ticket  the  record  does  not  disclose, 
but,  in  absence  of  proof  to  the  contrary,  we 
are  entitled  to  presume  that  it  did.  Counsel 
are  mistaken  in  supposing  that  they  made  an 
offer  to  show  the  nature  of  the  transaction 
concerning  tbe  ticket,  or  that  a  claim  was 
made  below  that  the  ticket  was  Issued  by  the 
company  and  received  by  plaintiff  as  a  gratu- 
ity. Tbe  case  therefore  is  as  if  plaintiff  was 
a  passenger  for  hire.  The  agents  of  the  rail- 
road company  took  his  ticket  when  he  pre- 
sented it  for  passage,  and  be  was  entitled  to 
tbe  care  and  protection  which  the  contract 
for  carriage,  evidenced  by  tbe  ticket,  gave 
him. 

It  may  be  that  a  railroad  company  is  not 
bound  to  receive  as  a  passenger  one  who  is 
helpless  or  blind,  or  otherwise  incapable  of 
properly  caring  for  himself,  unless  accom- 
panied by  a  competent  attendant  It  may  al- 
so be  true  that  the  care  to  be  observed  by  one 
who  is  blind,  traveling  alone  upon  railroad 


trains,  Is  greater  than  that  required  of  one 
without  such  infirmity.  But  when  the  rail- 
road company  accepts  as  a  passenger  one 
whom  It  knows  to  be  Incairable  of  taking 
proper  care  of  himself,  and  who  has  no  at- 
tendant, it  must  certainly  use  at  least  reason- 
able care  and  diligence  for*  his  safety,  and, 
if  it  fails  to  do  so,  it  is  negligent  Hanks  v. 
C.  4  A.  Ry.  Co.,  60  Mo.  App.  274.  No  greater, 
or  different,  liability  was  imposed  on  defend- 
ant at  the  trial. 

The  objections  to  the  rulings  of  the  court 
In  admitting  and  rejecting  evidence  and  cer- 
tain alleged  rulings  upon  the  pleadings  and 
to  the  verdict  are  not  of  sufficient  Importance 
to  merit  s^arate  discussion.  If  there  was 
no  error  with  respect  to  the  assignments  of 
negligence  of  defendant,  and  of  contributory 
negligence  of  plaintiff,  and  to  the  rulings  and 
instructions  of  the  court  with  reference  to 
the  liability  of  defendant  for  the  acts  of  em- 
ployes of  the  sleeping  car  company,  none  of 
tbe  other  rulings  of  the  court  constitute  error. 

We  discuss  the  questions  of  n^llgence  to- 
gether. It  is  said  by  defendant  that  plain- 
tiff, knowing  of  his  physical  infirmity  and 
of  the  dangers  attending  his  movements  in 
getting  upon  the  car,  was  guilty  of  contribu- 
tory negligence  in  attempting  to  enter  the 
car  without  the  active  and  continuous  assist- 
ance of  the  Pullman  porter;  and  it  is  fur- 
ther said,  but  not  very  seriously  argued,  that 
negligence  on  the  part  of  tbe  Pullman  porter 
was  not  established.  Whether  or  not  in  the 
circumstances  disclosed  by  the  evidence,  neg- 
ligence of  defendant  and  contributory  negli- 
gence of  plaintiff  was  established  was  right- 
ly submitted  to  the  jury,  which  found  against 
defendant  upon  both  issues.  We  might  rest 
the  discussion  of  this  assignment  solely  upon 
that  proposition.  We  say,  however,  that  up- 
on the  uncontradicted  evidence,  tbe  affirma- 
tive defense  of  contributory  negligence  was 
not  proved.  When  plaintiff  asked  the  Pull- 
man porter  to  assist  him  into  the  car,  and 
the  latter  took  bold  of  bis  arms  and  put 
him  upon  the  step,  being  blind,  and  the 
porter  knowing  It,  plaintiff  was  justified  In 
believing  that  the  porter  was  watching  bis 
movements  and  would  see  that  he  did  not 
step  off  the  end  of  the  car,  but  wonld 
pass  safely  through  the  oi)eD  door  and  In- 
to the  car  to  bis  seat  He  might  well 
conclude  that  the  porter,  knowing  of  his 
physical  infirmity,  would  watch  him  closely 
and  guide  his  movements  either  by  a  word  of 
warning,  or  by  being  in  a  position  where  he 
could  touch  him  and  properly  guide  his 
movements.  Putting  it  as  mildly  as  the  facts 
justify,  we  say,  also,  that  the  porter,  knowing 
of  plaintiff's  blindness,  was  guilty  of  repre- 
hensible negligence  in  suffering  plaintiff  to 
proceed  up  the  platform  steps  without  even 
cautioning  him,  or  watching  him,  or  guiding 
his  movementB. 

The  chief  ground  relied  upon  for  reversal 
is  that  the  railroad  company  is  not  liable  for 
tbe  negligent  acts  of  the  employes  of  the 
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Bleeping  car  company.  It  Is,  of  coarse,  con- 
ceded that,  under  tbe  doctrine  of  Penn.  Co.  v. 
Roy,  102  U.  S.  451,  26  I/.  Ed.  141,  when  a 
sleeping  car  which  belongs  to  a  separate  cor- 
poration Is  attached  to,  and  becomes  part  of, 
the  train  of  a  railroad  company,  the  em- 
ployes of  the  sleeping  car  company  are,  as  to 
the  passengers  of  the  railroad  company  rid- 
ing In  the  sleeping  car,  to  be  regarded  as  em- 
ployes of  the  railroad  company,  for  whose 
negligent  acts,  which  concern  the  safety  or 
transportation  of  passengers,  the  railroad 
company  itself  is  liable.  Bnt  it  is  strennous- 
ly  argued  that  the  doctrine  has  not  been,  and 
cannot  be,  legitimately  extended  to  the  pres- 
ent case.  To  our  minds  the  doctrine  of  tbe 
Roy  Case  is  clearly  applicable,  and  is  but  the 
logical  extension  of  a  recognized  rule  of  mas- 
ter and  servant.  The  contract  between  plain- 
tiff and  tbe  railroad  company,  by  which  he 
was  entitled  to  be  carried  from  Ouray  to 
Denver,  was  but  partly  performed  when  the 
narrow  gauge  train  reached  Sallda.  He  cer- 
tainly was  a  passenger  up  to  the  time  he 
alighted  from  the  train  upon,  its  arrival  at 
that  station.  The  Journey,  however,  was 
incomplete,  and  a  part  of  the  contract  was 
Btlll  to  be  performed.  Had  plaintiff  been 
taken  by  defendant's  train  porter  from  the 
narrow  gauge  train  to  defendant's  railway 
station  or  depot,  he  certainly  would  have 
been  a  passenger  while  going  there,  and 
would  have  continued  to  be  a  passenger  all 
tbe  time  he  was  waiting  there  for  the  ar- 
rival of  the  east-bound  train  which  would 
take  him  from  Salida  to  Denver,  the  second 
stage  of  the  Journey.  Since  it  clearly  appears 
that,  with  the  knowledge  and  tacit  approval 
of  the  railroad  company,  the  sleeping  car 
company  opened  its  sleeping  car  for  the  re- 
ception of  passengers  from  the  narrow  gauge 
car  immediately  upon  their  arrival,  which  ob- 
viated the  necessity  of  waiting  in.  tbe  rail- 
way station  till  the  arrival  from  the  West  of 
the  connecting  train,  and  the  porter  of  tbe 
sleeping  car  was  standing  at  the  platform 
steps  with  lantern  in  hand  waiting  to  assist 
such  passengers  to  enter  the  sleeping  car, 
plaintiff  was  a  passenger  of  defendant  in  go- 
ing from  the  narrow  gauge  to  the  sleeping 
car,  and  during  his  movements  in  passing  up 
the  steps  and  Into  the  car.  Being  a  passen- 
ger. It  was  defendant's  duty  to  take  reason- 
able precautions  for  his  safety  and  comfort 
When  defendant's  train  porter  accompanied 
plaintiff  to  the  sleeping  car  and  turned  him 
over  to  the  Pullman  porter,  the  latter,  In 
assisting  passengers  into  the  sleeping  car, 
was  acting  as  the  agent  and  employ^  of  the 
railroad  company  In  the  same  sense,  and  to 
the  same  extent,  that  he  would  be,  had  the 
sleeping  car  been  actually  attached  to  de- 
fendant's train  after  the  train  had  been 
made  np  and  was  moving  on  the  railroad 
tracks  on  its  way  from  Salida  to  Denver,  be- 
cause snch  act  of  assistance  concerned  the 


safety  and  transportation  of  a  xxiBsenger. 
There  is  the  same  reason  for  saying  that 
plaintiff  was  a  passenger  of  defendant  com- 
pany from  the  moment  of  his  arrival  in 
Salida  until  tbe  connecting  standard  gauge 
train  from  Salida  to  Denver  started  on  its 
Journey,  as  for  saying  that  he  was  a  pas- 
senger continuously  between  Ouray  and  Sal- 
ida, or  between  Salida  and  Denver.  The  de- 
fendant was  under  tbe  same  obligation  with 
respect  to  his  safety  throughout  the  entire 
Journey  as  for  any  particular  portion  thereof. 
In  D.  &  R.  G.  R.  R.  Co.  v.  Hodgson,  18  Colo. 
117,  31  Pac.  954,  and  A..  T.  4  S.  F,  R.  Co.  v. 
Shean  et  al.,  .18  Colo.  368,  83  Pac.'  108,  20  U 
B.  A.  729,  this  court  has  held  that  the  duty 
of  a  common  carrier  does  not  cease  upon  the 
arrival  of  its  train  at  the  place  of  a  passen- 
ger's destination,  bnt  there  is  a  continuing 
duty  resting  upon  the  carrier  in  providing 
the  passenger  safe  passage  from  the  train  to 
the  platform  of  the  depot  The  same  obliga- 
tion, of  course,  rests  upon  the  carrier  in  pro- 
viding a  safe  passage  for  the  passenger  In 
going  from  tbe  depot  to  the  train  to  take 
passage  thereon,  and  in  and  about  the  plat- 
forms, and,  as  in  this  case.  In  providing  for 
his  safety  in  going  from  one  connecting  train 
to  another,  which  it  is  necessary  for  the  pas- 
senger to  do  in  order  to  complete  his  Journey. 
We  have  no  hesitation  in  extending  the  doc- 
trine of  the  Roy  Case  to  the  case  made  by  the 
evidence  In  the  case  in  hand.  We  think  the 
following  authorities  also  in  principle  sus-' 
tain  our  conclusion:  4  Elliott  on  Railroads 
(2d  Ed.)  H  1579,  1625,  1640;  H.  &  8.  F.  J.  R. 
R.  V.  Martin,  11  lU,  App.  886;  B.  &  O.  R.  R. 
Co.  V.  State,  etc,  60  Md.  449;  Shannon  t. 
Boston  &  A.  R.  Co.,  78  Me.  52,  2  Att.  678. 
See,  also,  7  Rapalje  &  Mack's  Digest  of  Rail- 
way Law,  140;  Dwinelle  v.  N.  Y.  C.  &  H.  R. 
R.  Co.,  120  N.  r.  117,  24  N.  E.  319,  8  U  R.  A. 
224,  17  Am.  St  Rep.  611. 
AfiSnned. 

STEELE,  O.  3^  and  MUSSER,  3^  concur. 

(47  Colo.  6M) 
CITY  OF  PUEBLO  v.  BABBITT. 
(Supreme  Court  of  Colorado.     April  4,  1910.) 

1.  Municipal   Cobfobations  (§   812*)  — Dk- 

FECTIVK    STBKETS— NOTTOB    OF    INJUBT. 

The  purpose  of  Rev.  St  1908,  !  6661,  pro- 
viding that  no  action  against  a  cdty  for  negli- 
gence shall  be  maintained  unless  a  written  no- 
tice is  given,  is  to  enable  the  city  ofiSceis  to 
make  a  proper  investigation,  and  to  prepare  a 
defense  to  any  action ;  and.  If  any  inaccuracy 
in  the  notice  did  not  mislead,  and  was  made 
through  an  honest  mistake  or  inadvertence,  the 
inaccuracy  is  excused. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §f  1896-1707;  Dec. 
Dig.  i  812.»j 

2.  MnNiciFAi.   Cobfobations   (8   821*)— De- 
fective Stbeets— NoTiCB  of  Injury. 

Whether  a  notice  to  a  city  under  Rev.  St. 
1908,  §  6661,  of  the  time,  place,  or  cause  of  an 
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injury  on  a  defective  street  was  or  was  not  pre- 
pared BO  as  to  mislead,  and  whether  the  city  of- 
ficials were  or  were  not  in  fact  misled  by  in- 
accuracies therein,  are  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1757:  Dec.  Dig.  < 
821.»] 

3.  MUNIClPAl,    OORPOBATIONS    (J    818*)  —  De- 

FECTivK  Stbeets— Notice— Sufficiency. 
One  suing  for  injury  on  a  defective  street 
may  supplement  the  written  notice  served  on  the 
city,  as  required  by  Rev.  St.  1908,  f  6601,  by 
parol  proof  to  show  that  inaccuracies  in  the 
notice  were  not  made  for  the  purpose  of  mislead- 
ing the  city,  and  that  they  did  not  in  fact  mis- 
lead. 

[Ei.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1738;  Dec.  Dig.  i 
818.*] 

4.  MiTNiciPAi.  Corporations  (f  812*)  — In- 

JT7RIE8    ON    DeFECTIVB    STREETS  —  NOTICE  — 

Sufficiency. 

Where  the  notice  of  injury  recited  that  it 
occurred  on  the  east  side  of  an  avenue  between 
Thirteenth  and  Fourteenth  streets,  whereas  it 
occurred  on  the  avenue  between  Twelfth  and 
Thirteenth  streets,  and  the  evidence  showed  that, 
shortly  after  the  service  of  the  notice,  counsel 
for  plaintiff  advised  the  city  attorney  of  its  inac- 
curacy, and  the  city  attorney  and  city  engineer 
examined  the  defective  avenue  between  Twelfth 
and  Thirteenth  streets,  the  notice  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  169ft-1707;  Dec. 
Dig.  !  812.»] 

Appeal  from  District  Court  Pueblo  Coun- 
ty;  John  H.  Voorbees,  Judge. 

Action  bj  Lulu  Babbitt  against  the  City 
of  Pueblo.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

W.  O.  Peterson,  D.  A.  Hlghberger,  and 
John  A.  Martin,  for  appellant  .  James  H. 
Teller  and  J.  H.  McCorkle,  for  appellee. 


STEELE,  C.  J.  The  written  notice  served 
upon  the  city  clerk  states  that  the  Injury  oc- 
curred "about  the  middle  of  tbe  block,  on 
the  east  side  of  Grand  avenue,  and  between 
Thirteenth  and  Fourteeutb  streets,"  where- 
as tbe  injury  occurred  on  tbe  east  side  of 
Grand  avenue  between  Twelfth  and  Thir- 
teenth streets.  Upon  the  trial  the  plaintiff 
was  permitted  to  show  that,  witbln  a  short 
time  after  the  service  of  notice,  counsel  for 
the  plaintiff  advised  the  city  attorney  of  Its 
inaccuracy,  and  that  the  city  attorney  and 
the  city  engineer  botb  examined  tbe  defective 
sidewalk  on  tbe  east  side  of  Grand  avenue 
between  Twelfth  and  Thirteenth  streets,  the 
place  where  the  plaintiff  was  Injured.  Tbe 
court  Instructed  ttoe  jury  that  the  Inaccuracy 


In  tbe  notice  was  not  sufficient  to  Invalidate 
It,  and  that  tbe  notice  was  under  tbe  law  and 
the  evidence  sufficient  The  Jury  found  tbe 
Issues  joined  in  favor  of  the  plaintiff,  and 
awarded  her  damages  in  tbe  sum  of  $1,000. 
From  tbe  judgment  in  favor  of  t^e  plaintiff 
tbe  defendant  appealed. 

The  only  question  presented  by  the  appeal 
Is  the  sufficiency  of  tbe  notice.  Section  6G61, 
Kev.  St  1908,  provides:  "Sec.  149.  No  action 
*  •  •  against  any  city  •  •  •  on  account 
of  its  negligence,  shall  be  maintained  unless 
written  notice  •  •  •  is  given.  •  »  • 
But  tbe  notice  given  under  the  provisions  of 
this  act  shall  not  be  deemed  Invalid  or  Insuf- 
ficient solely  by  reason  of  any  Inaccuracy  In 
stating  the  time,  place  or  cause  of  Injury: 
Provided,  it  is  shown  that  there  was  no  Inten- 
tion to  mislead,  and  that  the  city  council  or 
board  of  trustees  was,  In  fact  i^ot  misled 
thereby."  The  contention  of  the  city  attor- 
ney is  that,  as  the  notice  served  did  not  cor- 
rectly  state  tbe  place  of  the  injury,  oral  evi- 
dence was  not  admissible  to  explain  or  alter 
the  notice,  and  that  If  the  notice  required  any 
amendment  such  amendment  must  be  served 
as  provided  by  law.  The  purpose  of  the  stat- 
ute in  requiring  notice  to  be  given  is  to  en- 
able the  city  officials  to  make  a  proper  in- 
vestigation of  tbe  nature  and  cause  of  tbe  in- 
jury, and  to  prepare  to  defend  an  action.  If 
brought  Tbe  statute  does  not  excuse  Inac- 
curacy In  stating  the  time,  place,  or  cause 
of  the  Injury,  if  the  intention  In  giving  an  In- 
accurate statement  was  to  mislead,  nor  If 
the  inaccuracy  does  in  fact  mislead,  tbe  city 
council;  but  if  the  inaccuracy  was  made 
through  an  honest  mistake  or  Inadvertoice, 
and  the  city  council  was  not  In  fact  misled 
thereby,  then  tbe  statute  does  excuse  tbe  in- 
accurate statement  Wbetber  tbe  notice  was 
or  was  not  prepared  so  as  to  mislead,  and 
whettter  tbe  city  authorities  were  or  were  not 
In  fact  misled,  are  questions  for  tbe  deter- 
mination of  the  jury  (Miller  v.  Camp  Bird, 
Limited,  105  Pac.  1105),  and  it  was  entirely 
competent  for  the  plaintiff  to  supplement  the 
notice  by  oral  proof.  It  is  not  claimed  that 
tbe  notice  was  designed  to  mislead,  nor  that 
tbe  city  council  was  in  fact  misled,  and  tbe 
court  properly  Instructed  tbe  jury  that  tbe 
notice,  under  the  evidence  and  tbe  law,  was 
sufficient 

Tbe  judgment  is  therefore  affirmed. 

Judgment  affirmed. 

WHITE  and  BAILEY,  JJ.,  concur. 
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(66  Or.  Xm 

HBWITT  ▼.  SMITH  et  ux. 
(Sapreme  Court  of  Oregon.     April  28,   1910.) 

MORTOAOES    (8   463*)  —   POKECLOSDIBE  —   EVI- 
DENCE. 

In  a  sait  to  foreclose  a  mortgage  securing 
a  note,  evidence  held  to  show  that  defendants 
bad  a  set-off  against  the  note  of  the  proceeds 
from  a  contract  with  the  payee  to  board  him 
and  do  his  washing  for  $120  a  year,  to  perform 
his  road  worli  for  $10  a  year,  and  pay  him  $30 
cash  a  year,  all  to  be  credited  on  toe  note. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  i  463.*] 

Appeal  from  Circuit  Court,  LJnn  County; 
William  Galloway,  Judge. 

Suit  by  H.  H.  Hewitt,  executor  of  Ed- 
ward Loat,  against  John  Smltb  and  wife. 
Decree  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Tbis  is  a  suit  to  foreclose  a  mortgage.  On 
December  11,  1883,  defendant  John  Smltb 
executed  to  Edward  Lioat  his  promissory  note 
for  the  sum  of  $1,600,  payable  one  year  after 
date,  with  interest  at  the  rate  of  10  per  cent, 
per  annum,  and  containing  the  usual  clause 
for  attorney's  fees.  Afterward  the  rate  of 
Interest  was  reduced  to  6  per  cent  and  to 
secure  the  payment  of  the  note  defendants 
executed  to  Loat  a  mortgage  upon  ISO  acres 
of  land  in  Linn  county.  Or.  It  is  admitted 
by  the  complaint  that  $500  baye  been  paid  on 
the  principal  of  the  note,  and  that  the  in- 
terest was  paid  until  December  11, 1903,  that 
Loat  died  January  12,  1004,  and  that  plain- 
tiff is  the  duly  appointed  and  acting  execu- 
tor of  the  will  of  decedent.  Plaintiff  asks 
for  Judgment  and  a  decree  foreclosing  the 
mortgage.  The  answer  admits  the  execu- 
tion of  the  note  and  mortgage  as  alleged,  but 
denies  that  the  note  is  unpaid,  and  alleges 
that  on  December  11, 1885,  defendants  enter- 
ed into  an  agreement  w'ith  Loat,  whereby 
they  should  furnish  him  board  and  lodging, 
do  bis  laundry  work,  take  care  of  him  in  case 
of  sickness,  supply  him  with  $30  annually, 
and  do  his  road  work.  Loat  agreed  to  pay 
$120  per  annum  for  his  board,  washing,  and 
care,  and  credit  on  the  note  the  amount  of 
cash  advanced,  the  board  at  $120,  and  the 
road  work.  The  answer  also  alleges  that  de- 
fendants furnished  the  board  and  $30  In 
cash  annually,  cared  for  Loat;  did  the  laun- 
dry, and  performed  the  road  work  to  the 
amount  of  $10  annually,  until  1S98,  amount- 
ing in  all  to  $2,893;  and  pleads  the  same  in 
payment  of  the  note,  and  asks  for  the  bal- 
ance thereof,  after  satisfying  the  note.  The 
affirmative  matter  of  the  answer  is  put  in 
Issue  by  the  reply.  The  cause  was  tried  by 
the  court  and  a  decree  rendered  in  favor  of 
defendants.     Plaintiff  appeals. 

C.  E.  Sox  and  J.  J.  Whitney,  for  appel- 
lant   Weatberford  &  Wyatt,  for  respondents. 

EAKIN,  J.  (after  stating  the  facts  as 
above).     It  appears  from  the  evidence  that 


Loat  was  the  stepfather  of  defendant  John 
Smith,  and  that,  about  the  date  of  the  note, 
be,  being  about  68  years  old,  went  to  live 
witb  defendants,  under  an  arrangement  by 
which  the  price  of  his  board  was  to  be  ap- 
plied on  the  note.  The  Srst  indorsement  on 
the  note  is  a  statement  that  the  interest  shall 
be  at  the  rate  of  5  per  oent,  and  not  10.  This 
indorsement  is  not  dated,  but  was  evidently 
made  about  March  23,  1886.  It  is  erased  by ' 
both  ink  and  pencil  marks,  following  which 
are  many  Indorsements  of  interest  and  of 
two  payments  upon  the  principal,  viz.,  $400, 
May  6,  1896;  $100.  September  10,  1898.  At 
the  time  of  his  death,  Loat  had  a  memoran- 
dum In  his  own  writing  as  follows: 
"(April  30,  18S7.  Cash  2  doll*  (two)" 
"March  23,  1886.  On  my  return  this  day  to 
Orackersneck  from  the  'Crossing'  of  the  nar- 
row gnage  &  Lebanon  Railways,  John  Smith 
paid  me  *49%  dollars  which  is  the  balance 
of  the  Interest  due  to  me  on  the  1600  note 
for  two  years,  1883  &  1884,  up  to  Dec.  1885. 
The  same  is  credited  on  the  record  of  the 

mortgage  at  Albany E.  Lt 

Mem"".  This  is  the  1st  cash  payment  he  has 
made  me.  My  board  &  washing  &  the  work 
of  my  road  tax  by  him  being  considered 
equal  to  the  other  part  of  the  interest  at 
I>er  cent  (not  ten)  as  the  note  was 


drawn  ten  by  mistake. 
"Tbis  Int  at  10  per    cent    per    an.    on 

160O=$160. 
80— Cash        30$  per  year  to  pay  the  Tax. 
10  Boad  Tax  10$  value  of  road  work  done. 
120  Board      120$  value  of  board  and  wash- 
ing, being  at  the  rate 
of  2»i>/ioo  per  week. 
160  160$" 

There  are  also  other  memoranda  on  the 
same  paper  but  not  important  here. 

Plaintiff  produced  testimony  tending  to 
show  that  defendants  were  to  board  Loat 
and  pay  him  $30  cash  each  year  for  the  In- 
terest on  the  note.  And  defendants  produc- 
ed testimony  tending  to  show  that  they  were 
to  furnish  Loat  his  board  and  do  his  washing 
for  $120  per  annum,  perform  his  road  work 
for  $10  a  year,  and  pay  him  cash  $30  a  year, 
all  of  which  was  to  be  credited  on  the  note. 
Tbis  would  Just  pay  the  interest  on  the  note 
at  10  per  cent  as  Uie  note  was  written,  and 
these  terms  were  recognized  by  Loat  for 
more  than  two  years,  at  which  time  he  re- 
duced the  rate  of  interest  to  6  per  cent,  as 
shown  by  the  indorsements  on  the  note  and 
by  the  memorandai  The  testimony  is  very 
indefinite  as  to  the  making  of  the  agreement 
and  when  and  where  it  was  made,  but  it  is 
sufficiently  established.  Plaintiff  lays  stress 
upon  the  admissions  of  Smith  made  to  Hewitt 
soon  after  the  death  of  Loat  to  the  effect 
that  there  were  $1,100  due  on  the  note.  But 
Smith  was  evidently  speaking  with  refwence 
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to  the  fact  that  the  two  payments  on  tbe 
principal  reduced  It  to  $1,100,  and  was  not 
inconsistent  with  hla  claim  that  he  had  an 
offset  against  tbe  note.  Hla  statements  to 
Hewitt  are  not  all  consistent  with  hla  testi- 
mony; but,  in  tbe  light  of  the  whole  of  the 
evidence,  the  conflict  is  not  such  as  to  dis- 
credit him.  There  is  po  doabt  that  the  first 
agreement  was  that  Loat  was  to  pay  $120 
■per  annum  for  his  board  and  washing,  .and 
there  does  not  appear  to  have  been  any  agree- 
ment or  understanding  between  them  by 
which  it  was  changed.  Loafs  memoranda 
show  that  he  allowed  $120  for  each  of  the 
first  two  years,  in  which  he  states,  It  is  "val- 
ue of  board  and  washing,  being  at  tbe  rate  of 
$2.30  per  week."  By  plaintiff's  theory  de- 
fendants were  only  receiving  $40  a  year,  77 
cents  a  week  for  Loafs  board,  washing,  and 
care  during  sickness,  and,  after  the  payment 
of  the  $500  on  the  principal  but  28  cents  a 
week.  This  would  be  no  compensation,  and 
evidently  was  not  contemplated  by  either 
party.  Defendants  both  testify  that  the 
agreement  was  $2.30  for  board  and  washing, 
and  Bepley  testified  that  Loat  told  him  he 
was  to  pay  $120  a  year.  Prom  the  whole  tes- 
timony in  the  case  we  think  this  is  estab- 
lished by  the  preponderance  of  the  evidence. 
Decree  afiSrmed. 


(56  Or.  MS) 

MOON  et  al.  v.  RICHELDBRFEB. 

(Supreme  Court  of  Oregon.    April  26,  1910. 

Appeal  ano  Erbob  ($  14*)— PAituBE  to  File 

TBAHSCRIPT— BlOHT  TO  ABANDON   APPEAL— 

Successive  Appeals. 

After  an  appeal  has  been  perfected,  the 
right  of  appeal  is  lost,  if  appellant  falls  _  to 
file  the  transcript  within  time,  since  the  filing 
of  a  transcript  on  time  is  expressly  made  juris- 
dictional by  B.  &  C.  Comp.  §  553,  aod  hence 
an  appeal  cannot  be  abandoned  after  failure  to 
file  a  transcript,  and  a  new  appeal  taken. 

[Ed.  Note.— For  other  cases,  sec  Appeal  and 
Error,  Cent.  Dig.  J§  40-51 ;  Dec.  Dig.  i  14.*] 

Appeal  from  Circuit  Court,  Sherman  Coun- 
ty; B.  B.  Butler,  Judge. 

Action  by  B.  B.  Moon  and  another  against 
H.  Blchelderfer.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.  Motion  to  dismiss 
appeal.    Motion  granted. 

E.  V.  LltUefleld,  for  appellant  J.  B.  Hos- 
ford,  for  respondents. 

EAKIN,  J.  On  July  13,  1909,  plaintiffs  re- 
covered a  judgment  against  defendant  for 
$200  and  costs,  and  on  October  22,  1009,  de- 
fendant served  and  filed  with  the  clerk  of  the 
circuit  court  a  notice  and  undertaking  on  ap- 
peal, with  proof  of  service  duly  indorsed 
thereon.  No  transcript  was  filed  in  tbe  Su- 
preme Court  within  the  time  allowed  by  law 
therefor.  Thereafter  defendant  abandoned 
the  appeal.  On  January  8,  1910,  defendant 
served  a  second  notice  and  undertaking  on 


appeal,  which  was  filed  In  the  circuit  co»irt 
on  January  15,  -1910.  Tbe  transcript  was 
filed  in  this  court  March  9,  1910.  On  March 
11,  1910,  plaintiffs  filed  a  motion  to  dismiss 
the  appeal  for  the  reasons  that  It  lias  not 
been  taken  in  the  manner  or  within  the  time 
provided  by  law,  and  that  the  Supreme  Court 
has  no  jurisdiction  to  entertain  the  appeal. 

When  an  appeal  is  perfected.  It  cannot  be 
abandoned  thereafter  and  a  second  appeal 
taken.  Tbe  right  of  appeal  is  lost  If  the 
transcript  is  not  filed  within  the  time  allow- 
ed by  law  or  an  extension  thereof.  This  Is 
Jurisdictional.  B.  &  C.  Comp.  {  553;  Nestuc- 
ea  Wagon  Road  Co.  v.  Landlngham,  24  Or. 
439,  33  Pac.  983;  Davidson  v.  Columbia  Tim- 
ber Co.,  49  Or.  577,  91  Pac.  441;  Harrington 
v.  Snyder,  63  Or.  578, 101  Pac.  392. 

The  appeal  is  dismissed. 

(K  Or.  247) 

GERMAN  EVANGELICAL  REFORMED 

BETHANY  CHURCH  OF  SALEM  v. 

SCHINDLER  et  al. 

(Supreme  Court  of  Oregon.     April  26,   1910.) 

Justices  op  the  Peace  (i  36*)— Jubisdiotiow 
—  Questions  Involving  Titlb  to  Bxal 
Pbopebty. 

Under  B.  &  O.  Comp.  {  2218,  providing 
that  if  it  appear  on  the  trial  of  a  cause  bef(»v 
a  justice  of  the  peace,  from  tbe  evidence  or  the 
pleading,  that  the  title  to  real  property  is  in 
question,  the  justice  shall  make  an  entry  there- 
of in  bis  docket  and  certify  tbe  cause  to  the 
circuit  court,  where  the  complaint  in  forcible 
entry  and  detainer  alleged  that  plaintiff  was 
the  owner  in  fee  simple  of  the  premises  and  en- 
titled to  possession,  which  tbe  answer  denied, 
the  pleadings  showed  that  the  title  to  real  prop- 
erty was  in  question  and  tbe  justice  was  with- 
out jurisdiction  to  try  the  cause. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  91 ;   Dec.  Dig.  i  36. •] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty ;   Geo.  H.  Burnett,  Judge. 

Action  by  the  German  Evangelical  Reform- 
ed Bethany  C!hurcb  of  Salem,  Oregon,  a  cor- 
poration, against  Lena  Schlndler  and  anoth- 
er. Plaintiff  bad  Judgment  In  Justice  court, 
and  defendants  appealed  to  the  circuit  court, 
where  upon  motion  judgment  was  granted  in 
favor  of  defendants,  and  plaintiff  appeals. 
Affirmed. 

This  is  an  action  t>f  forcible  entry  and 
detainer  brought  in  the  Justice  court  for 
Salem  district,  Marion  county.  Or.  In  the 
complaint  it  is  alleged :  "That  tlie  plaintiff  is 
the  owner  in  fee  simple  and  entitled  to  the 
full  and  unobstructed  possession  of  the  fol- 
lowing described  premises,  to  wit :  The  west 
halves  of  lots  Nos.  1  and  2  In  block  87  in  tbe 
City  of  Salem.  •  •  •  That  the  above- 
named  defendants  are  now  wrongfully  and 
unlawfully  in  possession  of  the  said  premises, 
•  •  *  and  the  said  defendants  unlawfully 
bold  and  retain  the  possession  of  the  said 
premises  •  »  •  with  force."  The  de- 
fendants by   their   answer  "deny  generally 


•For  ot)iar  cases  see  same  topic  and  section  NUUBBR  la  Dec.  *  Am.  Dl(s.  1907  to  data.  *  Raportar  Indazea 


Digitized  by 


Google 


Or.) 


JERMAN  T.  MISNER. 


179 


each  and  every  allegation  therein  contained," 
except  that  they  admit  occupancy  of  the 
premises.  The  cause  was  tried  upon  the  evi- 
dence in  the  Justice  court,  and  Judgment  ren- 
dered for  plaintiff.  Defendants  appealed  to 
the  circuit  court,'  which,  upon  motion  there- 
for, granted  Judgment  In  favor  of  defendants, 
and  against  plaintiff,  apon  the  pleadings. 
Plaintiff  appeals. 

John  Bayne,  for  appellant  John  W.  Key- 
nolds  and  A.  O.  Condlt,  for  respondents. 

BAKIN,  J.  (after  stating  the  facts  as 
above).  The  motion  for  Judgment  upon  the 
pleadings  was  properly  granted  by  the  circuit 
court  Section  2218,  B.  &  0.  Comp.,  being  a 
part  of  the  re-enactment  of  the  Justice  Code 
of  1899,  provides  that :  "If  it  appear  on  the 
trial  of  any  cause  before  a  Justice  of  the 
peace  from  the  evidence  of  either  party,  or 
from  the  pleadings,  that  the  title  to  real 
property  is  in  question,  which  title  shall  be 
disputed  by  the  other  party,  the  Justice  shall 
Immediately  make  an  entry  thereof  in  his 
docket  and  cease  all  further  proceedings  in 
the  cause,  and  shall  certify  and  return  (the 
cause)  to  the  circuit  court."  Prior  to  the  en- 
actment of  the  statute  above  quoted,  the  Jus- 
tice was  only  ousted  of  Jurisdiction  in  such 
a  case  when  it  appeared  from  the  evidence 
that  the  title  to  lands  was  in  question.  Hill's 
Code,  i  2081;  Malarkey  v.  O'Leary,  34  Or. 
493,  497,  56  Pac.  621.  But  secUon  2218,  su- 
pra, which  is  a  part  of  the  enactment  of  1899, 
embraced  the  substance  of  section  2080,  su- 
pra, with  the  additional  provision  that  if  It 
appears  "from  the  pleadings"  that  the  title 
to  real  property  is  in  question,  it  shall  ter- 
minate the  Jurisdiction  of  the  Justice  to  pro- 
ceed further  with  the  trial,  thus  contemplat- 
ing that  the  title,  when  alleged  in  the  com- 
plaint, "may  be  disputed  by  the  other  par- 
ty" by  his  answer,  and  in  that  manner  termi- 
nate the  proceedings  in  the  Justice  court  as 
effectually  as  by  the  evidence. 

The  complaint  alleges  that  plaintiff  is  the 
owner  in  fee  simple  of  the  premises  and  en- 
titled to  possession  thereof.  The  answer  de- 
nies this  allegation,  and  thus  by  the  plead- 
ings It  appears  that  the  title  to  the  real 
property  Is  in  question,  an  issue  which  the 
justice  has  no  Jurisdiction  to  try. 

The  Judgment  is  affirmed. 

MOORE,  O.  J.,  did  not  sit  in  this  case  nor 
take  part  in  its  decision. 


(56  Or.  390) 

JBRMAN  V.  MISNE}R.t 

(Supreme  Court  of  Oregon.     April  26,  1910.) 

1.  Appeai.  and  Ebror  (J  695*)  —  Rbcobd  — 
SuFPiciENCT  of  Transcript. 

Upon  appeal  from  a  decree  for  a  trial  de 
novo,  appellant  must  incorporate  in  the  tran- 
script the  evidence  received  in  the  lower  court 


under  the  ezpresa  provisions  of  B.  &  G.  Gomp. 
{  iS53,  snbd.  1,  and  where  the  abstract-of  title 
to  land,  the  title  to  which  was  in  question,  is 
not  in  the  transcript,  the  sufSciency  of  the  title 
cannot  be  inquired  into. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  if  2911-2916;  Dec.  Dig.  { 
695.*] 

2.  Fbatjds  Statute  of  (8  129*)  —  Sale  of 
Land— Part  Payment  and  Possession. 
Where  a  purchaser  of  land  pays  part  of 
the  price  and  takes  posseaaion,  the  sale  is  taken 
out  of  the  statute  of  fraads  so  as  not  to  re- 
quire a  written  memorandum  in  order  that  the 
agreement  may  be  specifically  enforced. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of,  Cent  Dig.  {{  287-326;  Dec.  Dig.  i 
129.*] 

Appeal  from  Circuit  Court  Marion  County ; 
Wm.  Galloway,  Judge. 

Action  by  W.  L.  Jerman  against  J.  It.  Mis- 
ner.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Webster  Holmes,  for  appellant  Gea  G. 
Bingham,  for  respondent 

MOORE,  a  J.  This  Is  a  suit  by  W.  I*  Jer- 
man against  J.  !>.  Mlsner  to  enjoin  the  main- 
tenance of  an  action  to  recover  money,  and 
to  enforce  the  spedflc  performance  of  a  con- 
tract to  convey  real  property.  The  facts  are 
that  the  plaintiff  owns  at  Woodbnm  seven- 
tenths  of  an  acre  of  land  which  he  desired 
to  sell,  and  offered  J.  H.  Richards,  a  real 
estate  broker,  $100  if  he  could  secure  $2,500 
therefor.  Richards,  having  learned  that  Mls- 
ner was  viewing  property  in  that  city,  took 
him  to  the  land  mentioned.  The  defendant 
remarked  there  was  no  driveway  from  the 
street  to  the  bam,  but  was  informed  by  the 
broker  that  immediately  east  of  the  fence 
Jerman  owned  a  strip  10  feet  wide  which 
was  used  as  a  passageway.  The  defendant 
relying  on  such  representation,  and  being 
pleased  with  the  property,  consummated  with 
the  plaintiff  October  6,  1907,  an  agreement 
whereby  he  stipulated  to  give  for  the  land  the 
sum  demanded  by  assigning  to  Jerman  a 
note  for  $1,000  which  he  held,  secured  by  a 
real  estate  mortgage,  and  to  pay  the  remain-' 
der  of  the  consideration  in  cash  within  six 
weeks,  plaintiff  to  furnish  an  abstract  of  the 
land  80  conveyed,  while  the  vendee  was  to 
bring  down  a  similar  instrument  of  the  sub- 
ject of  the  mortgage  mentioned.  At  the  time 
the  agreement  was  made  nothing  was  said 
about  the  strip  of  land  referred  to,  the  de- 
fendant believing  that  It  would  be  conveyed 
to  blm,  while  the  plaintiff,  not  being  the  own- 
er thereof,  had  no  knowledge  of  any  repre- 
sentations in  relation  thereto.  Jerman  had 
Informed  Richards  that  a  10-foot  strip  had 
been  added  to  the!  original  tract  which  the 
broker  Apposed  lay  on  the  east  and  outside 
the  fence,  when  in  reality  it  was  situated  at 
the  west  and  within  the  surrounding  enclos- 
ure. The  bargain  having  thus  been  struck, 
the  defendant  paid  to  Richards  on  account  of 
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the  purchase  price  $420.80  and  accepted  a 
receipt  therefor,  in  the  nature  of  a  mem- 
orandum of  sale,  which  was  subsequently 
amended  by  him  In  the  presence  of  the  par- 
ties and  with  their  consent.  The  broker  re- 
tained the  commission  offered,  and  gave  the 
remainder  of  the  money  to  Jerman,  who  re- 
moved his  household  goods  from  the  prem- 
ises, and  Misner  entered  into  possession  there- 
of. When  the  abstracts  were  exchanged,  the 
defendant  discovered  that  the  plaintiff  had 
no  title  to  the  strip  In  question,  and  a  contro- 
versy immediately  arose  concerning  the  prop- 
erty. Jerman  refused  to  return  the  entire 
sum  received,  whereupon  Misner  moved  off 
the  land  and  commenced  an  action  to  recover 
the  cash  payment  already  made.  Jerman  fil- 
ed an  answer  in  that  action,  and  as  plaintiff 
instituted  this  suit  In  the  nature  of  a  cross- 
bill. Having  tendered  to  Misner  a  deed  to 
the  premises,  including  the  10-foot  strip  on 
the  east  which  had  been  purchased,  the  seal- 
ed Instrument  was  deposited  with  the  clerk 
of  the  court  upon  the  defendant's  refusal  to 
accept  It  This  suit,  being  at  issue,  was  tried 
and  the  relief  prayed  for  in  the  complaint 
granted,  the  decreestlpulatlng,  however,  that, 
upon  the  defendant's  failure  within  60  days  to 
assign  to  plaintiff  the  note  and  mortgage  and 
to  pay  the  remainder  of  the  purchase  price, 
all  his  right  to  the  real  property  should  be 
barred  and  his  previous  payment  forfeited, 
and  he  appeals. 

The  plaintiff,  as  a  witness  in  his  own  be- 
half, testified  that  the  defendant  objected  to 
the  condition  of  the  title  to  the  land  and  al- 
so to  the  lack  of  ingress  to  and  egress  from 
:he  ttam  along  the  way  pointed  out  by  Rich- 
ards; that  the  witness,  when  he  learned  of 
the  misrepresentation,  offered  to  return  $320.- 
80,  the  sum  he  had  received,  which  proposal 
not  being  accepted  be  proposed  to  buy  the 
strip  under  discussion  and  to  convey  it  to  the 
defendant,  who  accepted  the  offer,  provid- 
ing the  conveyance  were  made  on  or  before 
the  following  Tuesday  evening ;  that  title  to 
such  strip  was  secured  for  $100,  and,  before 
the  expiration  of  the  time  specified,  a  convey- 
ance of  the  entire  tract,  including  such  strip, 
was  tendered  to  the  defendant  who  refused 
to  accept  It  or  to  pay  the  consideration  which 
he  had  agreed  to  give,  and  moved  off  the 
land.  The  defendant  testified  that  the  offer 
made  to  him  was  to  complete  the  abstract  to 
show  a  title  satisfactory  to  him  individually 
and  also  to  secure  a  deed  to  the  strip  on  or 
before  the  day  specified;  and  that,  knowing 
the  title  could  not  be  perfected  within  the 
time  limited,  he  acceded  to  the  proposition. 

The  transcript  shows  that  the  abstract  of 
the  Woodburn  land  was  admitted  in  evidence, 
but  was  not  transmitted  to  this  courC  It  is 
impossible,  therefore,  to  say  whether  or  not 
Che  title  to  the  premises  is  perfect.  As  this 
is  an  appeal  from  a  decree  and  the  cause  was 
lo  be  tried  anew,  It  was  incumbent  upon  the 


defendant,  who  is  appellant  to  Incorporate 
in  the  transcript  the  evidence  which  had  been 
received  (B.  &  C.  Comp.  {  553,  subd.  1),  and 
his  failure  necessarily  precludes  any  inquiry 
into  the  conditions  of  the  title. 

The  same  conclusion  must  be  reached  with 
respect  to  the  memorandum  of  sale  which, 
though  amended  in  the  presence  of  the  par^ 
ties  and  received  in  evidence,  lias  not  been 
brought  up.  The  sufficiency  of  the  writing, 
however,  becomes  immaterial,  for  the  com- 
plaint alleges,  and  the  testimony  shows,  that, 
pursuant  to  the  terms  of  the  contract,  the  de- 
fendant paid  a  part  of  the  purchase  price, 
and  took  possession  of  the  premises,  wlilCh 
facts  are  adequate  to  take  the  case  out  of  the 
statute  and  to  authorize  a  court  of  equity 
specifically  to  enforce  the  terms  of  the  agree- 
ment Wagonblast  v.  Whitney,  12  Or.  83,  87, 
6  Pac.  399 ;  Wallace  v.  Scogglns,  17  Or.  476, 
21  Pac.  558 ;  Cooper  v.  Thomason,  30  Or.  161, 
45  Pac.  296;  Sprague  v.  Jessup,  48  Or.  211, 
218,  83  Paa  145,  84  Paa  802,  4  U  E.  A.  (N. 
S.)  410. 

It  is  unnecessary  to  make  any  observations 
concerning  the  testimony,  a  careful  examina- 
tion of  which  convinces  us  that,  pursuant  to 
the  subsequent  personal  agreement  made  by 
plaintiff  and  defendant,  a  deed  to  the  land, 
including  the  strip,  was  tendered  within  the 
designated  time,  and  Mlsner's-refusal  to  ac- 
cept the  conveyance  and  to  perform  his  part 
of  the  agreement  makes  him  responsible  for 
the  ensuing  difficulty. 

It  follows  that  the  decree  must  be  afflrmed, 
and  it  Is  80  ordered. 


(56  Or.  2S0) 
NORTHERN  PAC.  RY.  CO.  t.  SPENCER. 
(Supreme  Court  of  Oresgon.     April  26,  1910.) 

1.  Tbial  (S  161*)— Nonsuit— Waivbb  of  Mo- 
tion. 

The  introduction  of  evidence  by  defendant 
before  disposal  of  a  motion  of  nonsuit  for  in- 
sufficiency of  proof  does  not  waive  bis  motion. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  369;   Dec.  Dig.  i  161.*] 

2.  Tbial  (8   165*)— NoHstTiT— MOTiow-Jnoo- 
iu:nt  on  Mebits. 

Where  the  court  reserves  decision  on  a  mo- 
tion for  nonsuit  for  insufficiency  of  evidence 
and  the  defendant  introduces  evidence,  the  court 
has  no  power  to  make  findings  or  enter  a  judg- 
ment on  the  merits  without  disposing  of  the 
motion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  373;    Dec.  Dig.  i  165.»] 

3.  Tbial  (J   165*)  —  Nonsuit  —  Voluntabt 
Nonsuit— Nonsuit  bt  Consent. 

Under  B.  &  O.  Comp.  {  182,  subd.  1,  de- 
fendant moved  for  a  nonsuit  for  insufficiency  of 
evidence,  and,  l>efore  final  submission  of  the 
cause,  plaintiff  moved  for  a  voluntary  ponsnit 
under  subdivision  3,  but  filed  his  motion  too 
late.  Held,  that  the  action  of  the  court  in 
thereafter  dismissing  the  action  would  be  con- 
sidered taken  under  subdivision  2,  authorizing 
dismissal  without  prejudice  with  the  written 
consent  of  the  parties,  since  plaintiffs  motion, 
though  too   late,  amounted   to  an   implied   con- 
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sent  to  defendant's  motion,  especially  where  Ae 
courl;  failed  to  make  any  findings  on  any  at 
the  issues  presented  by  the  pleadings,  as  re- 
quired by  B.  &  C.  Comp.  §!  158,  15». 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  373 ;    Dec  Dig.  S  165.»] 

4.  JuooMENT  (S   570*)— Rxs  Judicata— Dis- 
mssAi.  OF  Action. 

The  action  of  the  court  in  dismissing  an 
action  before  final  submission  cannot  be  talien 
as  an  adjudication  on  the  merits,  where  no 
findings  on, the  issue  presented  by  the  pleadings 
are  made,  since  witnout  findings  such  judg- 
ment could  not  be  a  bar  to  another  action. 
_[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  ${  1028,  1031,  1032;  Dec.  Dig.  { 
570.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  Thomas  O'Day,  Judge. 

Action  by  the  Northern  Pacific  Railway 
Company  against  B.  W.  Spencer,  doing  busi- 
ness under  the  name  of  the  Dalles  Transpor- 
tation Company.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  '  Affirmed. 

This  is  an  action  for  the  recovery  of  $660, 
alleged  to  be  due  plaintiff  for  the  use  by  de- 
fendant of  Its  wharf  at  the  foot  of  Columbia 
street  In  Vancouver,  Wash.  Defendant  an- 
swered with  the  usual  denials,  amounting  to 
a  denial  of  any  liability  therefor,  and  as  an 
affirmative  defense  pleaded  a  counterclaim, 
alleging  neglect  by  plaintiff  properly  to  care 
for  freight  left  by  defendant  on  the  plaintitTs 
wharf,  and  demanding  damages  In  the  sum  of 
$500,  which  counterclaim  was  thereafter,  at 
-defendant's  request,  stricken  out  and  the  an- 
swer amended,  omitting  same.  The  proceed- 
ings are  fully  set  out  In  the  record  of  the 
judgment  entry  contained  In  the  bill  of  excep- 
tions, which  reads:  "The  above-entitled  ac- 
tion having  come  on  for  trial  on  the  14th  day 
of  January,  1908,  before  the  court  without  a 
Jury  (a  jury  having  been  waived),  thereupon 
the  defendant  amended  his  answer  by  striking 
therefrom,  with  the  permission  of  the  court 
first  had  and  obtained,  the  counterclaim  there- 
in contained;  and  evidence  having  been  in- 
troduced on  behalf  of  the  plaintiff,  and  at  the 
-close  of  such  evidence  the  defendant  having 
moved  the  court  for  a  judgment  of  nonsuit 
upon  the  ground  that  the  evidence  submitted 
by  the  plaintiff  did  not  sustain  the  allegations 
of  the  complaint,  and  this  motion  having  been 
taken  under  advisement  and  ruling,  thereon 
reserved,  and  thereupon  the  defendant  having 
offered  evidence  in  support  of  the  allegations 
-of  his  answer,  and  th&reupon  the  plaintiff,  by 
its  counsel,  having  partially  argued  the  ques- 
tions of  fact  and  questions  of  law  involved 
herein,  and  the  defendant,  by  hig  counsel, 
bavlng  partially  argued  the  questions  of  fact 
and  questions  of  law  involved  herein,  the 
plaintiff  thereupon  moved  the  court  for  a 
Judgment  of  nonsuit  under  section  182  of  the 
Bellinger  &  Cotton's  Annotated  Codes  of  Ore- 
gon, and  the  court  having  reserved  Its  ruling 
on  the  defendant's  motion  for  nonsuit,  it  Is 
now  ordered,  adjudged,  and  decreed  that  the 
motion  of  the  plaintiff  for  a  judgment  of  non- 


suit be  and  the  same  hereby  is  denied;  and 
It  is  further  ordered,  adjudged,  and  decreed 
that  this  action  be,  and  the  same  hereby  la, 
dismissed,  and  that  the  defendant  go  hence 
without  day,  and  that  the  defendant  recov- 
er his  costs  and  disbursements  against  the 
plaintiff  In  the  sum  of  $47." 

Carey  &  Kerr,  A.  L.  lllller,  and  Harrison 
Allen,  for  appellant  R.  W.  Montague  and 
Cooveiit  &  Stapleton,  for  respondent. 

KING,  J.  (after  stating  the  facts  as  above). 
This  appeal  presents  a  unique  and  probably 
an  unprecedented  situation.  Defendant,  by 
motion,  demanded  that  the  action  be  dismiss- 
ed for  insufficiency  of  proof.  Before  being 
passed  upon,  and  after  defendant  bad  rested 
his  case,  but  befy>re  final  submission  of  the 
cause,  plaintiff  also  filed  a  motion,  asking  that 
the  cause  be  dismissed,  seeking  thereby  a 
voluntary  nonsuit  The  motion  interposed  by 
defendant  came  under  subdivision  3,  {  182, 
B.  &  C.  Comp.,  while  plaintiff's  motion  was 
under  subdivision  1  thereof.  By  the  introduc- 
tion of  evidence  before  disposal  of  the  mo- 
tion, defendant  did  not  thereby  waive  Ms  mo- 
tion for  nonsuit  (Carney  v.  Dtmlway,  35  Or. 
131,  57  Pac.  192,  58  Fac.  106),  and  until  pass- 
ed upon  the  court  had  no  authority  either  to 
make  findings  or  to  enter  a  judgment  upon 
the  merits.  Carroll  v.  Grande  Ronde  Elec. 
Co.,  49  Or.  477,  90  Pac.  903.  As  held  In  the 
case  last  cited,  defendant's  motion,  when 
granted,  regardless  of  "how  the  judgment 
may  be  framed,  or  what  recitals  it  may  con- 
tain," could  amount  to  nothing  more  than  a 
dismissal  without  prejudice.  PlalntifTs  mo- 
tion was  filed  under  a  different  subdivision  of 
the  same  section,  and,  while  under  section  182 
of  the  Code  It  came  too  late  (United  States 
V.  Humason  [C.  C]  8  Fed.  73),  It  had  for  lU 
object  the  same  purpose  as  the  motion  filed 
by  defendant,  and  constituted  an  Implied  con- 
sent thereto;  thus  bringing  the  case  within 
the  requirements  of  subdivision  2  of  the  sec- 
tion mentioned,  amounting  to  a  nonsuit  by 
written  consent  of  the  parties.  That  the 
court  so  considered  and  treated  It  may  be  Im- 
plied from  the  fact  that  findings  were  not 
made  on  any  of  the  Issues  presented  by  the 
pleadings,  as  expressly  required  by  sections 
158,  159,  B.  &  O.  Comp.  See  Jennings  v. 
Frazier,  46  Or.  470,  4T'2,  80  Pac.  1011;  Free- 
man V.  Trummer,  50  Or.  287,  91  Paa  1077; 
Oregon  Auto-Dispatch  v.  Portland  Cord.  Co., 
51  Or.  583,  585,  04  Pac.  36,  95  Pac.  498;  Scott 
V.  Ford,  52  Or.  288,  295,  97  Pac.  99. 

However,  It  appears  from  the  errors  assign- 
ed an^  arguments  In  the  briefs  of  the  counsel 
for  the  respective  parties  that  this  appeal  is 
predicated  upon  the  assumption  that  the  judg- 
ment as  entered,  unless  reversed  or  set  aside, 
constitutes  an  adjudication  on  the  merits,  and 
therefore  a  l>ar  to  another  proceeding;  but 
In  the  absence  of  findings  on  the  Issues,  it 
cannot  possibly  have  such  effect.    A  dismissal 
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wlthont  Budi  findings  places  the  cause  In  a 
I)08ltion  analogous  <to  an  action  where  a  Jury 
trial  Is  bad,  and  the  proceeding  dismissed 
without  a  verdict  (Scott  v.  Ford,  52  Or.  288, 
295,  97  Pac.  99);  and,  regardless  of  what  may 
be  recited  in  the  Judgment,  It  can  have  no 
other  effect  This  position  is  fully  sustained 
In  Carroll  t.  Grande  Ronde  Electric  Co.,  49 
Or.  477,  90  Pac  903,  In  which  It  Is  held  that 
notwithstanding  a  Judgment  of  nonsuit  recit- 
ed that  certain  facts  were  there  determined, 
which  is  wanting  here,  It  merely  amounted  to 
surplusage,  and  would  not  bar  a  subsequent 
aotton.  Applying  the  principles  there  enunci- 
ated to  the  case  in  hand,  the  issues  here  not 
having  been  passed  upon,  the  Judgment  en- 
tered only  amounts  to  a  dismissal  without 
prejudice,  the  costs  being  but  an  incident  to 
the  judgment,  and  not  adding  to  Its  force  or 
effect  Hoover  v.  King,  43  Or.  281,  286,  72 
Pac.  880,  65  L.  R.  A.  790,  99  Am.  St  Rep.  754. 
The  parties  having  received  the  relief  de- 
manded by  their  respective  motions,  neither 
Is  In  position  to  complain.  Finding  no  error 
In  the  record,  the  Judgment  is  affirmed. 

(56  Or.  26«) 

STOWBLL.  V.  HALIfc 
(Supreme  Court   of  Oregon.     April  26,  1910.) 

1.  Appeal  and   Ekrob  (J  1051*)— Habmi-ess 
EJbbor  —  Ebroreous  ADiassiON   or  Evi- 

DERCE. 

Where  there  was  no  dispute  that  an  au- 
tomobile ran  into  a  vehicle,  frightening  the 
horse,  and  Injuring  the  driver,  any  error  in  ad- 
mitting BB  a  part  of  the  res  gestae  a  statement 
of  the  driver  that  an  automobile  ran  Into  the 
vehicle  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4161-4170;  Dec.  Dig.  J 
1051.*] 

2.  BVIDBNOB    (J    220*)— CONDUOT    OF   PaBTT— 

Aduissibiutt. 

Under  B.  &  C  Comp.  S  718,  providing 
that  evidence  may  be  given  of  a  declaration  of 
another  In  the  presence  of  a  party  and  of  his 
conduct  in  relation  thereto,  the  declarations  of 
third  persons  in  the  presence  of  a  party  charg- 
ed with  running  his  automobile  into  a  vehicle 
Injuring  the  occupant  thereof,  made  when  t^e 
party  had  an  opportunity  to  contradict  or  ex- 

C'  'n   the  statements,  were  admissible  against 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  fS  771-778;    Dec.  Dig.  {  220.*] 

S.  TaiAx  (S  63*)— Ordeb  of  Paoor— Dibobb- 

TION   OF  TBIAL  COUBT. 

The  order  of  proof  Is  within  the  soand  dis- 
cretion of  the  trial  coart,  and  the  admission  in 
rebuttal  of  testimony  constituting  proof  in  chief 
is  not  reversible  error. 

[£<d.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  a  151-153 ;  Dec.  Dig.  S  63.*] 

Appeal  from  Circuit  Court  Multnomah 
County ;   C.  17.  Gantenbeln,  Judge. 

Action  by  J.  B.  Stowell  against  B.  D.  Hall. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

C.  V.  Howard  and  L.  W.  Hnmphreys,  for 
appellant  John  H.  Sterenson,  for  respond- 
ent 


MOORB,  C.  3.  This  is  an  action  by  3.  B. 
Stowell  against  B.  D.  Hall  to  recover  dam- 
ages for  a  i)er8onal  injury  alleged  to  hava 
been  caused  by  the  negligence  of  the  defend- 
ant who,  in  operating  an  automobile  on  a 
highway,  ran  into  a  coup€  In  which  the  plaln- 
tllf  was  riding.  Tlie  answer  denied  the  aver- 
ments of  the  complaint  and  a  trial  was  bad 
resulting  in  a  Judgment  against  the  defend- 
ant in  the  sum  of  $7183,  whereupon  he  appeals. 

The  errors  assigned  relate  to  the  admission 
of  testimony,  over  objection  and  exception, 
and  in  order  fully  to  comprehend  the  rulings 
In  these  particulars.  It  Is  thought  proper  to 
state  the  substance  of  the  plaintlfTs  testimo- 
ny respecting  the  time,  place,  and  manner  of 
the  accident  He  stated  upon  oath  that  on 
April  8,  1909,  about  11 :30  p.  m.,  as  he  was 
driving  east  on  Yamhill  street  Portland,  aa 
automobile  came  up  behind  him,  struck  the 
shaft  of  the  carriage,  frightening  and  causing 
bis  horse  to  run  away,  and,  in  turning  to  the 
left  on  Sixth  street  the  vehicle  was  dashed 
against  a  structure  at  the  comer,  throwing 
him  to  the  pavement,  along  which  he  was 
dragged  to  Morrison  street,  where,  becoming 
disentangled,  he  was  picked  up  and  taken  to 
the  hospital. 

Mr.  Estes  testified  that  he  saw  a  horse 
dragging  a  person  on  Sixth  street  leaving 
him  at  Morrison  street,  lying  on  tiie  pave- 
ment whom  the  witness  recognized  as  the 
plaintiff.  Bstes  was  then  directed  as  follows : 
''Now,  what  did  Stowell  say  to  you?"  Again, 
"Now,  Just  state  to  the  Jury  what  you  said 
to  Stowell,  and  \rtiat  he  said  to  you."  Over 
objection  and  exception  the  witness  replied: 
"I  eald,  'What  Is  the  matter.  Jack,  are  you 
hurt?'  And  he  said.  'Yes.'  I  said,  <Wbat  did 
it?*  -He  said,  'An  auto  ran  Into  my  hack.' " 

Ira  McDulin,  having  testified,  in  effect  that 
he  owned  the  coup£  driven  by  Stowell  when 
hurt  and  that  having  learned  the  defendant 
was  the  owner  of  the  license  on  the  auto- 
mobile causing  the  injury,  he  visited  and 
conferred  with  him  aboat  the  collision,  was 
directed  by  plaintiff's  counsel  as  follows: 
"State  what  conversation,  if  any,  yon  had 
with  Hall  in  regard  to  this  accident"  An  ob- 
jection, on  the  ground  that  no  foundation  had 
been  laid  for  the  defendant's  impeachment 
was  overruled  and  an  exception  saved,  when 
the  witness  answered:  "I  went  to  see  Hall 
either  Monday  or  Tuesday,  April  5th  or  6th. 
I  went  first  in  the  morning,  but  Hall  wasn't 
in,  so  I  went  back  later  and  talked  with  him. 
I  said,  'I  came  to  see  you  to  regard  to  that 
accident'  He  said,  'I  don't  know  anything' 
about  any  accident'  I  asked  him  if  be  hadn't 
mn  into  a  coup€  on  Yamhill  street  Saturday 
night  and  he  said  he  never  ran  into  anybody. 
I  asked  him  If  be  owned  a  red  machine.  No. 
1092,  and  he  said,  HiVhat  do  you  mean  by  ma- 
chine?' I  said.  'An  automobile.'  Hall  said, 
'I  own  a  red  automobile,  but  I  don't  know 
whether  that  is  the  number  of  It'    A  boy  in 
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the  store  spoke  up  and  said,  'Yes,  that  Is  tbe 
number  of  yont  automobile.' "  The  defend- 
ant's objection  to  the  boy's  statement  having 
been  overruled  and  an  exception  allowed,  Mc- 
Dnlin  continued:  "I  asked  Hall  if  he  was 
not  out  In  the  automobile  Saturday  night,  and 
If  he  had  not  come  down  Yamhill  street?  He 
aoid  he  had,  but  had  got  in  early,  and  that 
he  had  not  run  Into  anybody.  I  askied  him 
what  time  he  got  home.  He  called  to  a 
woman,  who  came  forward  from  the  back 
part  of  the  store,  and  Hall  turned  to  her,  and 
said,  "What  time  did  we  get  In  Saturday 
night?'  HaU  pulled  his  hat  down  over  his 
forehead  so  I  could  not  see  his  face.  Tbe 
woman  looked  at  him,  and  said,  'It  was  a 
little  before  12,  wasn't  it?" "  The  objection 
of  defendant's  counsel  to  the  statement  of 
this  woman,  having  been  overruled  and  an 
exception  saved,  the  witness  resumed :  "Hall 
said,  'I  suppose  I  might  have  come  by  there 
about  that  time,  and  somebody  glaumed  my 
number — some  sorehead  standing  around 
there  might  have  glaumed  my  number.  I  had 
a  notion  to  go  out  and  see  thlsVellow  out  of 
sympathy,  but  I  dldnt  run  into  anybody.  I 
don't  see  how  he  could  have  got  anybody's 
number  if  it  happened  the  way  the  papers 
say.' "  A  motion  to  strike  out  all  the  testi- 
mony of  this  witness  was  denied  and  an  ex- 
ertion granted.  Bvldence  having  been  ad- 
mitted tending  to  show  that  the  defendant 
owned  a  red  aatomoblle  which,  at  the  time 
of  the  injury,  carried  license  tag  No.  1092, 
tbe  plaintifr  rested. 

The  witnesses  for  the  defendant  testified 
that  on  the  night  of  the  alleged  injury  he  and 
three  other  persons  were  in  his  automobile 
at  a  place  several  miles  distant  from  the 
scene  of  the  hurt,  which  they  did  not  pass 
until  more  than  an  hour  after  the  occurrence, 
and  that  his  automobile  did  not  collide  with 
the  plaintlCTs  vehicle.  Hall,  as  a  witness  in 
his  own  behalf,  having  admitted  that  the 
plalntlfTs  conpS  might  have  been  run- into  by 
an  aatomoblle  as  claimed,  denied  that  the  col- 
lision was  caused  by  his  machine,  and  there- 
upon rested  his  cause.  Thereafter  B.  J.  Mar- 
tin, a  witness  for  the  plaintiff,  was  permit- 
ted, over  objection  and  exception,  to  testify 
as  follows:  "I  heard  a  horse  rushing  past 
and  some  one  halloaing,  and  went  to  the  win- 
dow and  looked  out  I  saw  a  gray  horse 
mnning  away,  drawing  a  coup4,  and  saw  a 
red  automobile  going  east  on  Yamhill  street 
at  a  rapid  rate.  It  was  a  red  machine,  and 
was  just  past  the  comer.  The  horse  and  cab 
turned  the  comer.  I  did  not  see  who  was 
In  the  automobile,  nor  the  number  of  the 
license." 

Considering  the  exceptions  noted  in  their 
regular  order.  It  is  contended  that  'StoweU's 
declarations  as  to  the  cause  of  his  Injury  did 
not  constitute  a  part  of  the  res  gestae, '  for 


which  reason  they  were  inadmissible,  and  an 
error  was  committed  In  permitting  IBstes  to 
detail  the  plalntlfTs  narration  ;  citing  In  suxv 
port  of  the  principle  asserted  the  cases  of 
Sullivan  V.  O.  R.  &  N.  Co.,  12  Or.  392,  7  Pac. 
508,  53  Am.  Rep.  364,  and  Fredenthal  t. 
Brown,  52  Or.  33,  95  Pac.  1114. 

It  will  be  remembered  that  Stowell,  In  his 
explanation  of  the  origin  of  his  injury,  as 
told  by  Estes,  did  not  attempt  to  Identify  any 
particular  automobile  or  attribute  his  hurt 
to  the  defendant  It  Is  difficult  to  perceive 
how  HaU  could  have  been  prejudiced  by  re- 
ceiving the  testimony  in  question.  We  think 
any  error  In  this  respect  was  waived  by  the 
defendant  who,  as  a  witness  In  his  own  be- 
half, admitted  that  StoweU's  coupfi  might 
have  been  r^n  into  by  an  automobile.  There 
was  therefore  no  dispute  about  the  fact  de- 
tailed by  the  statement,  and  if  ajiy  error  was 
committed  In  receiving  tbe  declaration  In  evi- 
dence, it  was  harmless  and  could  not  have  in- 
jured the  defendant  State  v.  Hatcher,  29 
Or.  309,  312,  44  Paa  684;  State  v.  Smith.  47 
Or.  485,  489,  83  Pac.  865. 

It  is  Insisted  that  in  receiving  McDulin's 
testimony  detailing  the  declaration  of  the 
boy,  who,  referring  to  No.  1092  aa  evidencing 
a  license,  said,  "Yes,  that  Is  the  number  of 
your  automobUe,"  and  the  statement  of  the 
woman  in  reply  to  Hall's  inqniry  as  to  the 
time  of  their  arrival  in  the  city  on  the  night 
of  the  injury,  "It  was  a  little  before  12, 
wasn't  it?"  errora  were  committed.  We  do 
not  understand  that  any  attenqpt  was  made 
to  Impeach  the  defendant,  thereby  making  it 
necessary  to  caU  his  attention  to  the  time, 
place,  and  circumstance,  or  even  to  ask  him 
if  he  had  not  made  the  statements  Imputed 
to  him.  The  declarations  of  the  hoy  and  by 
the  woman  were  made  In  the  presence  of 
HaU,  who  had  an  opportunity,  without  intim- 
idation or  interruption,  to  contradict  or  ex- 
plain their  statements,  and,  not  having  done 
so,  his  conduct  in  relation  thereto  was  admis- 
sible. B.  &  O.  Comp.  I  718 ;  Patty  v.  Salem 
Flouring  MUls  Co.,  58  Or.  350,  S53,  96  Pac. 
1106,  98  Pac.  521,  100  Pac.  298. 

It  is  argued  that  an  error  was  committed 
In  permitting  the  plaintiff,  over  objection  and 
exception,  to  offer  In  rebuttal  the  testimony 
of  Martin,  which  constituted  proof  of  the 
cause  of  action  In  chief,  and  not  in  explana- 
tion of  any  testimony  given  by  the  defend- 
ant In  Davis  v.  Emmons,  32  Or.  389,  395,  51 
Pac.  662,  this  question  was  determined  ad- 
versely to  the  present  contention  on  the 
ground  that  the  order  of  proof  is  a  matter 
regulated  by  the  sound  discretion  of  the  trial 
court,  and  the  conclusion  so  reached,  we  be- 
lieve, is  supported  by  reason. 

It  foUows  that  the  Judgment  should  be  af- 
firmed, and  It  iB  BO  ordered. 
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ANDREWS  V.  BROWN. 
(Supreme  Court  of  Oregon.     April  26,   1910.) 

1.  BonNDARiES  (S  32*)— Action  to  Estab- 
iiSH— Pleading. 

In  a  suit  to  establish  a  boundary  line, 
the  answer  denied  plaintiff's  ownership  of  the 
lands  included  in  the  limits  claimed  by  plaintiff 
as  the  boundaries  of  the  land  described  in  the 
complaint,  and  denied  any  dispute  or  uncertain- 
ty as  to  the  boundary  except  as  thereafter  set 
forth,  and  alleged  defendant's  chain  of  title  to 
certain  land  claimed  by  him,  and  that  about 
20  years  previously,  the  boundary  between 
plaintifTs  grantors  and  defendant's  grantors  be- 
ing uncertain,  they  agreed  upon  a  boundary 
line,  and  that  defendant  and  his  grantors  had 
been  in  possession  of  the  land  now  claimed  by 
plaintiff  for  more  than  10  years.  Held,  that 
the  answer,  taken  as  a  whole,  denies  that  tiiere 
is  now  any  dispute  or  uncertainty  as  to  where 
the  original  lines  actually  existed  upon  the 
ground. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  {  145 ;    Dec.  Dig.  {  32.*] 

2.  BouNDABiEs  (5  26*)— Action  to  Bstabush 
—  Jurisdiction  —  Natdbk  and  Fobh  or 
Beuedt. 

In  a  suit  in  equity  to  establish  a  di8pnte<1 
boundary  line,  defendant  alleged  that,  the  loca- 
tion of  the  line  being  uncertain,  plaintiff's  gran- 
tors and  defendant  s  grantors  agreed  upon  a 
certain  line,  and  that  defendant  and  his  gran- 
tors had  been  In  possession  of  the  land  now 
claimed  by  plaintiff  more  than  10  years,  and 
asked  that  the  boundary  be  adjudged  to  be 
where  the  conventional  line  mentioned  is  lo- 
cated. Held,  that  the  court  had  not  jurisdiction 
to  try  the  issue  of  the  location  of  the  con- 
yentional  line  and  defendant's  title  by  adverse 


[Ed.  Note.— SV>r  other  cases,  see  Boundaries, 
Cent.  Dig.  S  139;   Dec.  Dig.  §  26.*] 

3.  Appeal  and  Ekbob  (§  22*)— JtTBisDionon 
ON  Appeal— Waiveb  of  Objection  to  Ju- 

BISDICTION. 

On  objection  to  the  jurisdiction  of  the  low- 
er court  to  consider  issues  raised  by  defendant, 
the  'court  on  appeal  will  not  take  jurisdiction 
and  trjr  the  issues,  although  the  objection  to 
the  jurisdiction  of  the  lower  court  is  waived, 
but  the  parties  will  be  left  to  their  remedy  at 
law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  98;  Dec.  Dig.  §  22.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;   Elarl  C.  Bronangh,  Judge. 

Action  by  A.  E.  Andrews  against  Oliver  J. 
Brown.  From  a  judgment  dismissing  the 
suit,  plaintiff  appeals.    Affirmed. 

This  Is  a  suit  to  establish  a  disputed  bound- 
ary line.  The  complaint  Is  in  the  usual  form, 
alleging  plaintiff's  ownership  of  certain  prem- 
ises, and  that  there  Is  a  dispute  or  contro- 
versy between  the  parties  to  this  suit  con- 
cerning the  location  of  the  boundary  or  divid- 
ing line  between  their  lands.  Defendant  an- 
swered, denying  plaintiff's  ownership  of  the 
lands  included  within  the  limits  claimed  by 
plaintiff  as  the  correct  boundaries  of  the 
land  described  in  the  complaint,  and  denying 
any  dispute  or  uncertainty  as  to  the  bound- 
ary,  except  as  thereinafter  set  forth.  These 
denials  are  followed  by  two  separate  and 


further  answers,  alleging  fcy  way  of  "an- 
swer, defense,  and  counterclaim"  the  defend- 
ant's chain  of  title  to  certain  lands  claimed 
by  him,  and  alleging  that  about  20  years  pre- 
viously the  boundary  between  plaintitTs 
grantors  and  defendant's  grantors,  lieing  un- 
certain, doubtful,  and  unascertained,  they 
agreed  upon  a  certain  boundary  line;  and 
that  defendant  and  bis  grantors  and  prede- 
cessors in  interest  have  been  in  Actual,  con- 
tinuous, adverse,  open,  and  notorious  posses- 
sion of  the  land  now  claimed  by  plaintiff  for 
more  than  10  years.  Defendant  asks  that 
the  boundary  be  adjudged  to  be  where  the- 
conventional  line  above  mentioned  Is  located. 
Plaintiff  denied  the  new  matter  In  the  an- 
swer, and  objected,  by  reply,  to  the  Jurisdic- 
tion of  the  court  t<>  hear  defendant's  alleged 
counterclaim. 

R.  0.  Wright,  for  appellant  J.  N.  Pearcy,. 
for  respondent 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  For  the  sake  of  brevity  we  haT» 
omitted  a  full  statement  of  the  coiitentions  of 
the  parties.  We  think  that  the  answer,  taken 
as  a  whole,  denies  that  there  Is  now  any  dis- 
pute or  uncertainty  as  to  where  the  original 
lines,  dividing  the  land  of  the  parties,  actual* 
ly  existed  upon  the  ground ;  nor  is  there  any 
substantial  dispute  in  the  evidence.  The 
original  lines  called  for  by  the  deeds  ar«- 
practically  where  plaintiff  claims  them,  and 
if  defendant  has  any  right  to  any  of  the- 
land  east  of  the  line  claimed  by  plaintiff  tt 
is  by  Tirtae  of  adverse  possession,  or  by  an 
agreement  between  the  parties.  The  surveys 
made  at  the  instance  of  the  respective  par- 
ties are  practically  identical,  and  there  Is  no- 
contention  as  to  where  a  survey,  according  to 
the  original  conveyances,  would  place  the 
line.  Defendant's  answer,  taken  as  a  whole, 
denies  any  present  dispute  or  uncertainty  as 
to  the  boundary  lines,  except  that  defendant 
claims  to  a  conventional  line  and  by  adverse- 
possession.  Tlie  objection  taken  by  plalntitT 
to  the  trial  of  either  of  these  Issues  was  well 
taken.  Love  v.  Morrill,  19  Or.  646,  24  Pae> 
916;  Dice  v.  McGauIy,  22  Or.  456,  30  Pac. 
160. 

The  <iue8tion  whether  there  was  a  disputa- 
or  any  uncertainty  as  to  the  actual  boundary 
was  the  only  matter  left  to  try,  and  the 
court,  properly  concluding  that  there  was- 
none,  dismissed  the  suit 

It  Is  suggested  by  appellant  that  he  i» 
wining  to  waive  his  objection  to  the  juris- 
diction of  the  lower  court  to  take  cognizance 
of  defendant's  attempted  defenses,  and  al- 
low the  whole  matter  to  be  tried  out  her& 
But  If  the  lower  court  had  not  Jurisdiction  to- 
conslder  these,  we  will  not  assume  It  on  ap- 
peal, but  leave  the  parties  to  their  remedy 
at  law. 

This  case  is  so  similar  to  .Love  v.  Morrill,. 
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SQpra,  that  we  deem  an  extended  opinion  un- 
necessary. The  decree  of  the  lower  court  Is 
affirmed. 


(«  Or.  261) 

HARRINGTON  v.  PHIPPS  et  aL 
(Sapieme  Court  of  Oregon.     April   26,  1910.) 

Appeal  ahd  Ebbob  (|  624*)— Fiuko  Tbah- 

SCBIPT— Extension  or  Tius. 

The  appeal  being,  by  proTision  of  B.  &  G. 
Comp.  g  549,  subd.  4,  perfected  from  the  time 
the  surety  on  the  appeal  bond,  being  excepted 
to,  appears  and  justifies,  within  30  days  from 
which  time  appellant  is  required  to  file  a  tran- 
script in  the  Supreme  Court,  unless,  as  provided 
by  section  553,  subd.  2,  an  order  for  extension 
of  the  time  therefor  be  made  within  said  30 
days,  no  jurisdiction  is  conferred  on  the  Su- 
preme Court  by  the  filing  of  the  transcript  qn- 
der  an  order  of  the  trial  court  made  after  ex- 
piration of  such  30  days,  so  that  appeal  will  be 
dismissed. 

[B!d.  Note.— For  other  cases,  see  Appeal  and 
ESrror,  Cent.  Dig.  i  2746;   Dec  Dig.  t  624.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   H.  K.  Hanna,  Judge. 

Action  by  J<*n  Harrington  against  W.  B. 
Phlpps  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Dismissed. 

Robert  G.  Smith  and  H.  K.  Hanna,  Jr., 
for  appellant  Porter  J.  Neff,  for  respond- 
ents. 

MOORE,  O.  J.  This  Is  a  motion  to  dis- 
miss an  appeal.  At  the  trial  this  action  was 
dismissed,  and  the  plaintiff.  In  order  to  re- 
Tiew  the  judgment,  caused  to  be  served  and 
filed  a  notice  of  appeal  and  an  undertaking. 
Exceptions  were  taken  to  the  sufficiency  of 
the  surety  In  the  undertaking,  who,  pursu- 
ant to  notice,  appeared  at  the  time  appoint- 
ed, January  25,  1910,  and  Justified,  where- 
upon the  appeal  became  perfected.  B.  &  C. 
Comp.  S  549,  subd.  4.  Within  30  days  from 
that  time  the  appellant  was  required  to  file 
with  the  clerk  _  of  this  court  a  transcript  or 
an  abstract  on'appeal,  or  to  secure  an  order 
enlarging  the  time  to  file  the  same.  Id.  ( 
553,  subd.  2.  The  trial  court,  on  February 
26,  1910,  made  an  order  allowing  the  plain- 
tiff 30  days  therefrom  to  file  the  transcript, 
and  it  was  filed  in  this  court  February  28, 
1910.  The  order,  therefore,  was  made  after 
the  expiration  of  the  30  days  specified,  and 
no  Jurisdiction  of  the  cause  was  conferred 
by  the  filing  of  the  transcript. 

The  appeal  most  be  dismissed,  and  It  Is  so 
ordered. 


(56  Or.  1»8) 

STATE  V.  GOODAGER. 
(Supreme   Court  of  Oregon.     April  26,   1910.) 

1.  Cbiminai.  Law  (§  1128*)— Appeal— Mat- 
ters Not  Suown  bt  Record— Admissions 
of  counset.. 

The  public  always  has  an  interest  in  the 

liberty  of  the  accused,  of  which  he  cannot  be  de- 


prived except  In  the  manner  prescribed  by  law : 
and  hence  the  prosecution  may  admit  on  appeal 
a  state  of  facts  in  favor  of  accused  which  is 
not  shown  by  the  record. 

[Ekl.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1128.*] 

2.  Cbiminal  Law  (J  1133*)  —  Appeai  —  Bb- 
HEABiNo— New  Theobt  of  Case. 

Counsel  cannot  be  heard  up6n  oral  argu- 
ment upon  one  state  of  facts  there  admitted,  and 
after  an  adverse  decision,  move  for  rehearing, 
and  urge  that, the  facts  previously  conceded  are 
not  in  harmony  with  the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1133.*] 

On  petition   for   rehearing.     Petition  de- 
nied. 
For  former  opinion,  see  106  Pac.  638. 

KING,  J.  The  state  petitions  for  a  rehear- 
ing, basing  its  principal  contention  on  the 
ground  that  the  record  falls  to  show  the  con- 
ceded facts  alluded  to  In  the  opinion. 

The  record  discloses  that  the  tragedy  oc- 
cnrred  In  the  back  room  of  the  main  build- 
ing. At  the  oral  argument,  constituting  the 
last  statement  of  counsel's  position  on  ap- 
peal, counsel  for  the  state  admitted,  and  ar- 
gued the  case  on  the  assumption,  that  de- 
fendant, at.  the  time  of  the  shooting,  was  in 
the  saloon,  where  he  was  engaged  In  at- 
tending bar,  from  which  it  followed,  as  a 
matter  of  law,  that  he  was  where  he  had  a 
lawful  right  to  be.  This  admission,  coupled 
with  the  testimony  shown  by  the  record,  was 
ample  to  Justify  the  conclusion  reached  In 
the  former  opinion. 

The  public  always  has  an  interest  in  the 
liberty  of  the  accused,  of  which  he  cannot 
be  deprived,  except  In  the  manner  prescrib- 
ed by  law.  Hopt  v.  Utah,  110  D.  S.  574,  579. 
4  Sup.  Ct  202,  28  I*  Ed.  262;  Oraln  v.  U. 
S.,  162  U.  S.  625,  644,  16  Sup.  Ct  052,  40  L. 
Ed.  1097 ;  State  v.  Walton,  50  Or.  142,  149, 
91  Pac.  490,  13  L.  R.  A.  (N.  S.)  811.  It  was, 
therefore,  within  the  power  of  the  state  to 
make  such  admission  in  defendant's  behalf. 
People  T.  Lewis,  127  Cal.  207,  59  Pac.  830; 
State  T.  Goddard,  146  Mo.  177,  48  S.  W.  82. 

Furthermore,  counsel  cannot  be  heard  at 
an  oral  argument  upon  one  theory  or  one 
state  of  facte,  there  admitted,  and,  after 
receiving  an  adverse  decision  predicated 
thereon,  return  by  motion  for  rehearing,  and 
urge  in  such  motion,  and  at  such  hearing, 
that  the  facta  previously  conceded,  and  upon 
which  the  decision  was  rendered,  are  not  in 
harmony  with  the  record,  and  ask  that  be 
again  be  heard  upon  a  different  theory.  E3z- 
perlmeuting  with  the  court  in  such  manner, 
whether  by  design  or  oversight,  cannot  be 
sanctioned.  To  countenance  such  action 
would  leave  both  the  court  and  the  lltigante 
powerless  to  determine  when  litigation  ts 
terminated,  and  the  object  sought  thereby 
defeated  in  the  end  by  the  hypothetical  prac- 
tice so  established.  The  motion  for  rehear- 
ing Is  denied. 
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(6«  Or.  23$) 

HOUCK  et  al.  v.  CITY  OF  ROSBBURG  et  al. 

(Supreme  Court  of  Oregon.     April  26,  1910.) 

1.  MUNICIPAI.  COBPOBATIONS  (|  474*)— PtTB- 
UO  IXFBOVEMENTS  —  JUBISDICTIONAL  DE- 
FECTS—ASSESSMENT  or  Benefits. 

Where,  under  Laws  1895,  5.  548,  the  pro- 
ceedings necessary  to  the  jurisdiction  of  a  city 
council  in  constructing  a  sewer  are  the  declara- 
tion by  ordinance  whether  the  cost  thereof  shall 
be  assessed  to  the  property  directly  benefited, 
the  appointment  by  the  council  of  disinterested 
viewers  to  view  the  street  and  location  of  the 
sewer  and  determine  what  property  is  directly 
benefited  thereby,  and  the  extent  and  propor- 
tion of  such  benefit,  the  failure  of  the  viewers 
to  assess  all  the  property  jointly  benefited  is  not 
jurisdictional. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  SI  112^1124;  Dec. 
Dig.  i  474.*] 

2.  MUinClPAI,  COBFOBATIONB  (8J  488,  489*)— 
PCBLIO     iKFBOVEitBNTa   —    ASSESSMENT     OF 

Benefits— Injunction. 

Where,  in  proceedings  for  the  levy  of  an 
assessment  for  a  street  improTement,  the  coun- 
cil has  acquired  jurisdiction,  equity  will  i^ot  en- 
join the  collection  of  the  assessment  of  benefits 
not  assessed  against  all  the  property  benefited  on 
the  complaint  of  the  owner  benefited  by  the  im- 
provement, who,  with  knowledge  of  its  proprress, 
permitted  its  construction  without  .objection. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (  1151;  Dec.  Dig.  Si 
488,  489.*] 

3.  Municipal  Cobpobations  (§8  488,  489*)— 
Public  Ihfboveuenis  —  Speoiai.  Assess- 
ments—Sufficiency  OF  Notice. 

Where  by  the  charter  of  a  city  (Laws  1895, 
p.  648,  I  lOCw,- after  viewers  have  reported  the 
advisability  of  the  construction  of  a  sewer  and 


the  property  benefited,  it  is  provided  that  a  no- 
tice of  the  report  shall  be  published  for  20  days 
in  a  newspaper,  the  constructive  potice  given 
tUereby  to  an  owner  benefited  by  the  improve- 
ment is  sufiicient  to  invoke  the  rule  against  him 
that,  if  without  objection  he  permits  the  sewer 
to  be  constructed,  he  cannot  complain  of  irregu- 
larity in  the  proceedings  leading  up  to  the  as- 
sessment for  benefits. 

[Ed.  Not«.— For  other  cases,  see  Municipal 
Corporations,  Dea  Dig.  S§  488,  489.*] 

4.  Municipal  Cobpobations  (5  536*)— Pub- 
lic Impbovements — Special  Assessments— 
Fbaud — Injunction. 

If  the  viewers  and  city  council  in  construct- 
ing a  sewer  fraudulently  omit  from  the  assess- 
ment the  lots  on  one  side  of  the  street,  and  as- 
sess the  whole  cost  of  the  sewer  on  the  property 
on  the  other  side,  the  jprooeedings  would  be 
void,  and  ground  for  equitable  relief. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1253;  Dec  Dig.  S 
536.*] 

5.  Municipal  Cobpobations  (J  454*)- En- 
joining Special  Assf.ssment--Conclusive- 
ness  of  Council  Findings. 

In  a  suit  to  enjoin  the  collection  of  a  sewer 
assessment  brought  by  a  property  owner  benefit- 
ed by  the  improvement,  because  other  property 
owners  on  the  other  side  of  the  street  who  were 
also  benefited  were  not  asse.ssed,  the  findings  of 
the  council  as  to  the  amount  of  property,  which 
was  directly  benefited  and  the  proportionate 
share  tliereof  to  be  charged  to  each  lot  is  con- 
clusive in  the  absence  of  fraud. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Dee.  Dig.  §  454.*] 


6.  Municipal  Cobpobations  (5  538*)— Spe- 
cial Assessments— Fbaud— Evidence. 

In  a  suit  to  enjoin  the  collection  of  a  sewer 
assessment  because  property  on  the  other  side 
of  the  street  was  not  assessed,  evidence  heJd  in- 
sufficient to  show  that  the  council  acted  fraudu- 
lently, so  as  to  authorize  equitable  relief. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  538.*] 

7.  Municipal  Cobpobations  (§  454*)— Pub- 
lic Impbovements— Appointment  of  Vibw- 
bbs— Objections. 

Where  under  a  city  charter  provision  (Laws 
1895,  p.  648)  it  is  incumbent  on  the  council  to 
appoint  viewers  to  look  over  the  proposed  route 
of  a  sewer,  and  determine  what  property  is  di- 
rectly benefited,  an  objection  that  the  viewers 
were  appointed  by  the  mayor,  and  not  by  the 
council,  IS  not  tenable,  where  at  a  council  meet- 
ing the  viewers  were  appointed  by  the  mayor, 
and  the  council  acquiesced,  and  such  appoint- 
ment was  recognized  and  reported  as  part  of 
the  transaction  of  the  council. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  454.*] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty;  J.  W.  Hamilton,  Judge. 

Suit  by  Mary  B.  Houck  and  others  against 
the  City  of  Roseburg  and  others.  From  a 
decree  for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

This  is  a  suit  by  plaintlffB  to  enjoin  the 
defendant  city  from  collecting  a  sewer  as- 
sessment On  December  5,  1904,  the  city 
council  of  defendant  city  decided  to  con- 
struct a  sewer  on  the  south  side  of  Oak 
street,  from  Ctaadwlck  street  to  Main  street, 
and  by  ordinance  declared  that  the  cost 
thereof  should  be  assessed  upon  the  proper- 
ty directly  benefited  thereby.  On  Decem- 
ber 15,  1904,  at  a  meeting  of  the  council,  tbe 
mayor  appointed  W.  S.  Hamilton,  P.  W. 
Haynea,  and  J.  F.  Barker  viewers  of  the 
sewer,  which  appointment  Is  recorded  In 
the  minutes  of  that  meeting  of  the  council 
as  business  transacted  by  tbe  council.  On 
January  5,  1905,  the  viewers  filed  with  the 
city  recorder  their  report  tliat  they  had  In- 
vestigated the  location  of  the  sewer,  that  the 
sewer  is  badly  needed,  recommended  Its 
construction,  and  found  that  the  following 
property  (with  the  names  of  the  owners  there- 
of) will  be  directly  benefited  by  the  improve- 
ment, viz.:  "Geo.  E.  Houck,  Lot  5,  Block 
42.  Sol  Abraham  Estate,  Lot  4,  Block  41. 
M.  C.  Gregory,  Lot  6,  Block  41.  Orville 
Wilson,  Lot  4,  Block  40.  City  of  Roseburg, 
Lot  5,  Block  40."  They  also  recommended 
that  the  cost  of  the  sewer  be  assessed  to  the 
above-named  property,  each  lot  to  bear  Its 
proportionate  share  of  such-  expense,  accord- 
ing to  the  number  of  lots  adjacent  to  and 
benefited  by  the  Improvement.  Thereafter, 
on  the  same  date,  the  recorder  of  the  city  pub- 
lished In  the  "Plalndealer,"  a  weekly  news- 
paper published  in  Roseburg,  for  a  period  of 
20  days,  a  notice  that  the  city  had  deter- 
mined to  construct  the  sewer,  and  that  the 
viewers  had  ascertained  and  determined 
that  the  lots  nameil  in  the  viewers"  report. 
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d^tcrlbing  them,  with  the  names  of  the  own- 
«rB,  would  be  directly  benefited  by  the  con- 
struction of  the  sewer,  according  to  the 
number  of  lots  owned  by  each  person,  each 
lot  to  bear  Its  proportionate  share  of  the 
expense  of  such  construction.  No  objection 
to  the  findings  and  determination  of  the 
viewers  was  filed  by  the  owner  of  any  of 
the  property  within  10  days  from  the  final 
publication  of  the  notice,  which  last  pub- 
lication was  the  6th  of  February,  1906.  The 
council  determined  the  probable  cost  of  the 
construction  of  the  sewer,  and  an  ordinance 
was  presented,  assessing  upon  each  of  the 
lots  one-fifth  of  the  estimated  cost,  which 
ordinance  appears  to  hare  been  read  the  first 
and  second  time  on  April  3,  1905,  but  was 
not  finally  passed  upon  until  February  5, 
1906.  In  this  ordinance  each  of  the  lots  was 
assessed  $56.  The  sewer  was  constructed 
prior  to  April  3, 1905.  On  May  1, 1905,  plain- 
tiff Leona  Abraham  filed  with  the  recorder  a 
protest,  directed  to  the  coimcU,  against  the 
assessment  of  the  cost,  on  the  ground  that 
the  assessment  is  upon  the  property  on  one 
side  of  the  street  only,  whereas  direct  bene- 
fits accrue  to  the  property  on  both  sides 
alike.  By  the  complaint  it  Is  alleged  that 
the  five  corresponding  lots  on  the  opposite 
side  of  the  street  are  equally  benefited  with 
the  lots  on  the  south  side,  and  that  the  ac- 
tion of  the  council  In  omitting  from  the  as- 
sessment the  lots  on  the  north  side  of  the 
street  "was  willful,  arbitrary,  and  Intention- 
al, and  was  purposely  done,"  knowing  that 
the  property  so  omitted  was  equally  bene- 
fited with  the  property  of  plaintiffs.  By  sec- 
tions 98,  99,  100,  and  101  of  the  charter  of 
the  city  of  Roseburg  (Lawa  1895,  p.  648)  It 
is  provided  that  the  council  shall  have  pow- 
er to  construct  sewers,  and  to  declare,  by 
ordinance,  before  doing  the  same,  whether 
the  cost  thereof  shall  be  assessed  upon  the 
property  directly  benefited  thereby;  that,  if 
It  so  declares,  the  council  shall  appoint  dis- 
interested freeholders  to  view  the  street 
and  location  of  the  proposed  sewer,  who  shall 
ascertain  and  determine  what  property  is 
directly  benefited  by  such  sewer,  and  the  ex- 
tent and  proportion  thereof.  Upon  the  re- 
port being  filed,  the  recorder  shall  immedi- 
ately give  notice  thereof  by  publication  for 
20  days  in  some  newspaper  published  in  the 
city,  specifying  with  convenient  certainty  the 
streets  on  which  the  sewer  is  to  be  located 
and  the  property  ascertained  and  determined 
by  the  viewers  to  be  benefited  thereby.  With- 
in 10  days  from  the  final  publication  of  such 
notice  the  owner  of  any  property  ascertained 
to  be  directly  benefited  may  file  with  the  re- 
corder any  objections  he  may  have  to  such 
fin 'lings,  and  the  council  shall  at  the  next 
meeting  consider  such  objections. 

The  answer  denies  parts  .of  the  complaint, 
and  alleges  that  the  plaintiffs  appeared  be- 
fore the  council  by  their  attorney,  and  ask- 
ed that  the  sewer  be  constrncted  on  the 
south  side  of  Oak  street,  as  there  was  urgent 


need  of  It  by  the  property  owners  along  the 
south  side  of  that  street,  and,  further,  pleads 
the  ordinances  and  other  proceedings  by  the 
coimcll  in  relation  thereto  as  a  compliance 
with  the  terms  of  the  charter. 

The  cause  was  tried  upon  the  evidence, 
and  findings  and  decree  rendered  for  de- 
fendants.    Plaintiffs  appeaL 

Albert  Abraham,  for  appellants.  A.  N. 
Orcutt,  for  respondents. 

BAKIN,  J.  (after  stating  the  facts  as 
above).  But  one  question  Is  raised  by  the 
brief  of  appellants,  viz. :  Is  the  assessment  of 
the  cost  of  the  construction  of  the  sewer  upon 
the  property  on  the  south  side  of  the  street 
void  because  It  does  not  include  all  the  prop- 
erty directly  benefited?  It  may  be  stated  as 
a  rule  In  proceedings  for  the  levy  of  an  as- 
sessment for  a  street  improvement  that.  If 
the  council  has  acquired  Jurisdiction,  equity 
will  not  grant  an  injunction  to  prevent  the 
.collection  of  the  assessment  for  Irregulari- 
ties occurring  In  the  subsequent  proceedings 
on  the  complaint  of  the  owner  of  property 
benefited  by  the  Improvement,  who,  with 
knowledge  of  Its  progress,  permitted  its  con- 
struction without  objection.  Smith,  Law  of 
Munlc  Corp.  {  1263;  Wilson  v.  aty  of  Sal- 
em, 24  Or.  604,  34  Pac.  9,  691;  Barkley  v. 
Oregon  City,  24  Or.  516,  33  Paa  978;  Strout 
V.  Portland,  26  Or.  294,  38  Pac.  126;  Clinton 
V.  Portiand,  26  Or.  411,  38  Pac.  407;  City  of 
Denver  v.  Dumars,  33  Colo.  94,  80  Pac.  114 ; 
Klepsch  V.  Donald,  18  Wash.  160,  61  Pac; 
35Z  The  proceedings  necessary  to  Jurisdic- 
tion are  that  the  council,  having  determined 
to  construct  a  sewer  at  some  designated  loca- 
tion, shall  dfeclare  by  ordinance  whether  the 
cost  thereof  shall  be  assessed  to  the  property 
directly  benefited,  the  appointment  of  the 
council  of  disinterested  viewers  who  shall 
view  the  street  and  location  of  the  proposed 
sewer  and  ascertain  and  determine  what 
prc^erty  is  directly  benefited  thereby  and  the 
extent  and  proportion  of  such  benefits,  and 
publication  by  the  recorder  of  the  notice  pro- 
vided by  section  100  of  the  charter.  Laws  . 
1895,  p.  648;  Clinton  v.  City  of  Portland, 
supra.  In  Wingate  v.  Astoria,  39  Or.  603, 
604,  65  Pac.  982,  983,  Mr.  Justice  Bean  says: 
"It  is  the  settled  law  of  this  state,  support- 
ed by  the  weight  of  authority,  that,  where 
the  municipal  authorities  have  Jurisdiction 
to  improve  a  street,  a  property  owner  who^ 
with  knowledge  of  such  improvement,  makes 
no  objection  until  after  the  work  has  been 
completed,  cannot  enjoin  the  collection  of 
the  assessment  on  the  ground  that  the  pro- 
ceedings have  not  l>een  regular."  As  there 
stated,  the  objection  that  the  local  assess- 
ments were  not  in  fact  made  according  to 
the  benefits  does-  not  go  to  the  Jurisdiction 
of  the  council  to  make  the  Improvement,  and 
therefore  cannot  be  the  basis  of  a  suit  to  en- 
Join  the  collection  of  the  assessment  after 
the  improvement  has  been  made.    It  is  im- 
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material  that  the  plaintiffs  did  not  hare  ac- 
tual notice.  The  construction  notice  provid- 
ed for  by  section  100  ot  the  charter  is  all 
that  Is  required.  This  gave  plaintiffs  am- 
ple opportunity  to  be  heard  as  to  any  Irreg- 
ularities in  the  proceedings,  and,  not  hav- 
ing taken  advantage  of  that  opportunity  un- 
til after  the  work  has  been  done,  they  are 
precluded  thereby  from  asking  equitable  re- 
lief. Barkley  v.  Oregon  City,  24  Or.  515, 
520,  33  Paa  978;  King  v.  Portland,  38  Or. 
402,  63  Pac.  2,  65  L.  R.  A.  812 ;  Paulson  v. 
Portland,  16  Or.  450,  463,  19  Pac.  450,  1  L. 
R.  A.  673. 

It  is  further  alleged  in  the  complaint  that 
the  action  of  the  viewers  and  the  council  in 
omitting  from  the  assessment  the  lots  on  the 
north  side  of  the  street  and  assessing  the 
whole  cost  of  the  sewer  upon  the  property 
above  descrlt>ed  was  willful,  arbitrary,  and  in- 
tentional, and  purposely  done.  Such  conduct 
on  the  part  of  the  viewers  or  the  council,  if  un- 
reasonable, oppressive,  and  subversive  of  the 
rights  of  the  plaintiflTs,  would  amount  to  a 
fraud  upon  plaintiffs  and  render  the  proceed- 
ings void  end  ground  for  equitable  relief. 
Masters  v.  Portland,  24  Or.  161,  165,  33  Pac. 
B40;  Beckett  v.  Portland,  53  Or.  169,  172,  99 
Pac.  659.  But  in  an  equity  proceeding  the 
findings  of  the  council  as  to  the  amount  the 
property  is  directly  benefited  by  the  improve- 
ment and  the  proportionate  share  thereof  to 
be  charged  to  each  lot  are  conclusive  in  the 
absence  of  fraud.  Dunlway  v.  Portland,  47 
Or.  103,  112,  81  Pac.  945 ;  Hughes  v.  aty  of 
Portland,  53  Or.  386,  100  Pac.  942.  The  evi- 
dence in  this  case  does  not  substantiate  that 
allegation  of  the  complaint  It  also  appears 
that  Geo.  E.  Houck,  the  husband  of  plain- 
tiff Mary  E.  Houck,  and  his  attorney,  Buch- 
anan, appeared  before  council  and  asked  for 
the  construction  of  this  sewer,  representing 
that  all  the  owners  of  the  property  on  the 
south  side  of  Oak  street  were  anxious  to 
have  the  sewer  constructed.  There  is  a  con- 
flict in  the  evidence  as  to  whether  there  was 
a  petition  presented  or  not,  but  that  is  im- 
material as  the  council  is  authorized  to  act 
in  such  cases  upon  Its  own  motion;  and  the 
evidence  offered,  tending  to  show  the  con- 
tents of  the  petition,  does  not  establish  that 
the  petitioners  thereby  agreed  to  pay  the 
cost  of  the  construction  of  the  sewer.  How- 
ever, it  appears  that  the  members  of  the 
council  were  of  the  opinion  that  the  sewer 
would  not  directly  benefit  the  property  on 
the  north  side  of  the  street,  and  were  oppos- 
ed to  the  construction  thereof  if  the  expense 
was  to  be  assessed  equally  upon  the  proper- 
ty on  both  sides  of  the  street,  and  the  mat- 
ter was  held  in  abeyance  until,  as  the  mem- 
bers of  the  council  understood,  it  was  agreed 
by  Geo.  E.  Houck  for  himself  and  the  other 
owners  of  the  lots  on  the  south  side  of  the 
street  that  the  sewer  was  to  be  constructed 
on  the  south  side  of  the  street  and  at  the 


expense  of  the  property  on  that  side.  Sev- 
eral members  of  the  council  testified  that  It 
was  the  understanding  between  Houck  and 
Buchanan,  his  attorney,  and  the  council,  that 
the  sewer  should  be  constructed  on  the  south 
side  of  the  street,  the  property  owners  on 
that  side  would  pay  for  it,  and  that  it  would 
not  have  been  constructed  otherwise.  They 
are  corroborated  In  this  to  some  extent  by 
evidence  tending  to  show  that  Gregory  at 
least  objected  to  the  city  permitting  the  prop- 
erty on  the  north  side  of  the  street  to  be 
connected  with  the  sewer,  on  the  ground  that 
it  was  the  private  sewer  of  the  property  on 
the  south  of  the  street  Without  determin- 
ing that  Leona  Abraham  knew  that  the  coun- 
cil was  constructing  the  sewer  with  the  un- 
derstanding that  It  was  to  be  paid  for  by  the 
lot  owners  on  the  south  side,  it  is  disclosed 
that  the  council  and  viewers  were  not  act- 
ing arbitrarily  or  willfully,  or  from  any  im- 
proper motive  in  so  assessing  the  cost  of  the 
sewer  against  the  property  on  the  south  side 
of  the  street,  nor  were  they  seeking  or  tak- 
ing any  undue  advantage  of  plaintiffs  or  any 
of  them.  The  council  had  a  right  to  assume 
that  plaintiffs  were  acquiescing  in  the  as- 
sessment of  the  cost  as  made  by  the  viewers 
or  they  would  have  filed  with  the  recorder 
objections  thereto  vrlthln  the  time  fixed  by 
the  charter,  viz.,  February  16,  1905,  being  lO 
days  from  the  date  of  the  last  publication  ot 
the  notice,  and,  if  th^  bad  done  so,  the 
council  might  then  bare  abandoned  the  im- 
provement if  they  saw  fit 

Albert  Abraham,  the  husband  of  plalntlfT, 
Leona  Abraham,  and  plaintiff  M.  0-  Gregory 
were  consulted  by  Geo.  E.  Houck  as  to  the 
need  of  the  sewer  at  the  time  it  was  brought 
before  the  council,  and  they  favored  its  con- 
struction. Geo.  B.  Houck  was  acting  for  bis 
wife,  with  her  knowledge  and  consent,  in  se- 
curing its  construction,  and  the  action  of  the 
council  in  relation  thereto  was  not  an  unrea- 
sonable or  oppressive  exercise  or  abuse  of 
Its  powers,  and  therefore  the  case  is  not  one 
of  equitable  cognizance. 

The  objection  that  the  viewers  were  ap- 
pointed by  the  mayor,  and  not  by  the  coun- 
cil, is  without  merit  The  record  shows  that 
at  a  council  meeting  the  viewers  were  ap- 
pointed by  the  mayor  in  which  the  council 
acquiesced,  and  such  appointment  la  recog- 
nized and  recorded  as  part  of  the  transac- 
tions of  the  council. 

The  decree  of  the  lower  court  is  affirmed. 


(5«  Or.  171) 

HANLBT.v.  CITY  OF  MEDFORD  et  al. 

(Supreme  Court  of  Oregon.    April  19,  1910.) 

1.  CouKTS  (§§  74,  75*)— TiMB  AND  Place  o» 
Holding. 

To  constitute'  a  lawful  court,  the  persons 
who  assume  to  hold  such  court  and  dispense 
justice  must  be  officially   assembled  under  aa- 
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thority  of  law,  and,  where  the  law  prescribes  ttie 
time  and  place  for  the  holding  of  court,  then 
time  and  place  are  aa  essential  limitations  of 
jurisdiction  as  are  subject-matter  and  parties. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  a  247,  248,  255,  256;  Dec  Dig.  {$  74, 
75.»J 

2.  Courts  ({  64*)— Spbciai,  Tbbmb— Change 
OF  Jdoges—Statutes. 

Under  the  judicial  system  of  Const,  art  7, 
S  2,  and  article  7,  S  8,  prevailing  prior  to  1878, 
each  justice  of  the  Supreme  Court  was  ex  of- 
ficio judge  of  the  circuit  court  of  the  district  in 
which  elected,  and  the  power  to  call  a  special 
term  was  vested  solely  in  such  judge.  The  sys- 
tem was  changed  b^  Sess.  Laws  187&  p.  S2,  | 

7,  in  conformity  with  Const,  art.  7,  !  10,  and 
required  a  circuit  judge  to  be  elected  in  each 
jadidal  district  then  existing,  and  provided  that 
the  duties  and  jurisdiction  of  said  circuit  court 
and  the  judges  thereof  shall  be  such  as  are  pro- 
vided by  the  Constitution  and  laws.  Sess.  Laws 
1880,  p.  48  (B.  &  C.  Comp.  |  943)  i  1,  authorizes 
circuit  jud^  to  hold  circuit  courts  in  any  ju- 
dicial district  of  the  state  where  for  any  reason 
the  judge  elected  for  that  district  cannot  attend, 
and  section  2  (section  944),  authorizes  necessary 
orders  to  be  made  in  any  suit  pending  therein 
by  any  other  circuit  jud^e  in  Uie  absence  of  the 
judge  of  the  court  Section  4  declared  an  emer- 
gency because  there  was  no  law  authorizing  such 
change  of  judges.  Beld,  that  a  judge  of  one 
circuit  court  under  section  1  was  not  authorized 
to  call  a  special  term  in  another  district  since 
that  law  was  only  an  authority  for  a  change  of 
judges,  and  since  only  the  supreme  justices  bad 
antbonty  to  call  a  special  term,  and  since  it 
coald  not  be  said  that  the  regular  judge  could 
not  attend  a  court  which  as  yet  had  no  exist- 
ence, and  for  the  same  reasons  such  order  call- 
ing a  special  term  could  not  be  construed  an 
Older  under  section  2,  Sess.  Laws  1880. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  i  64.»] 

8.  OouBTS  (I  64»)— Speciai.  Tekms-^uthob- 
UT  OF  Judge — Order  of  Governor. 

Held,  also,  that  a  circuit  judge  would  have 
no  authority  to  call  a  special  term  because  he 
was  ordered  to  do  so  by  the  Governor  under 
Sess.  Laws  1909,  c.  65,  appointing  an  additional 
judge  to  the  second  circuit  and  defining  his  pow- 
ers, and  providing  that  the  duties  of  the  judge 
provided  for  by  this  act  in  addition  to  those 
enumerated  shall  be  to  hold  such  terms  of  court 
and  perform  such  other  judicial  duties  in  any 'of 
the  jiidiclal  districts  as  may  be  required  of  him 
by  the  Governor,  since  such  act  did  not  give 
such  judge  any  new  power  not  possessed  by  all 
the  circuit  judges. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  S  64.») 

•4.  JT7DOMENT  (8  415*)- Equitable  Relief- 
Void  JcTDOMENT- Injury  to  Property, 
Where,  by  a  void  judgment,  a  city  has  con- 
demned land,  and  is  threatening  to  enter  on  the 
land  and  dig  a  ditch  thereon  by  virtue  thereof, 
equity_  hns  jurisdiction  to  restrain  action  under 
such  judgment,  though  It  is  void,  since  there  is 
a  cloud  on  the  title  to  the  property  and  a  threat- 
ened trespass. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  $  782;   Dec.  Dig.  §  415.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  H.  K.  Hanna,  Judge. 

Suit  bj  M.  F.  Hanley  against  tbe  City  of 
Medford  and  others.  From  a  decree  for 
complainant,  defendants  appeal.    Affirmed. 

In  the  early  part  of  June,  1909,  the  city  of 
Medford.  Jackson  connty,  Ore.,  began  an  ac- 


tion In  the  circuit  court  of  Jackson  county  to 
condemn  and  appropriate  a  right  -of  way  for 
constructing  a  pipe  line  in  connection  with 
its  gnivity  water  system  across  the  farm  and 
meadow  lands  of  M.  F.  Hanley,  the  plaintiff 
'herein.  The  action  was  Instituted  about  the 
close  of  tbe  regular  March  term  of  that  oourt, 
which,  however,  adjourned  for  the  term  be- 
fore the  time  for  answering  tbe  complaint 
had  expired.  Thereafter,  and  within  the  time 
allowed  by  law,  Hanley  demurred  to  tbe  com- 
plaint, whereupon  the  city  applied  to  the  Hon- 
orable H.  K.  Hanna,  judge  of  the  First  ju- 
dicial district  and  of  the  said  court,  sitting  in 
chambers,  to  call  a  special  term  for  the  trial 
}f  tbe  canse^  setting  np  certain  facts  deem- 
ed by  It  to  be  material  and  of  special  and 
pressing  Importance  to  the  city,  demanding  an 
early  completion  'of  its  pipe  line.  The  appli- 
cation, however,  was  denied,  upon  the  ground 
of  laches  committed  by  tbe  city  in  having 
neglected  to  begin  its  action  In  time  to  get  tbe 
case  at  issue,  and  to  avail  Itself  of  the  Jury 
Impaneled  to  serve  during  the  term  just  ad- 
journed. Thereupon  the  Oovemor  of  the 
state,  under  authority  supposed  to  be  confer- 
red by  chapter  es  of  the  Laws  of  1909,  by 
his  official  order  directed  Honorable  John  S. 
Coke,  one  of  the  circuit  judges  of  tbe  Second 
judicial  district,  to  proceed  to  Jackson  county 
and  call  a  special  term  of  tbe  circuit  oourt  for 
that  county  In  tbe  manner  provided  by  law, 
and  to  try  said  cause.  The  Governor  was  In- 
duced to  so  act  through  an  application  and 
certificate  addressed  to  him  by  the  county 
judge  of  Jackson  county,  to  the  effect  that, 
owing  to  the  status  of  Judicial  business  in 
that  connty,  he.  Judge  Hanna,  was  unable  to 
hold,  and  for  that  reason  had  declined  to  call, 
a  special  term  of  court  On  July  17,  1909, 
Judge  Coke  in  chambers  at  Marshfield,  Coos 
county,  which  Is  In  the  Second  judicial  dis- 
trict, Issued  his  order,  calling  a  special  term 
of  the  circuit  court  for  Jackson  county,  to  be 
beld  on  August  2,  1909,  without  the  request 
or  assent  of  Judge  Hanna,  who  was  then  In 
Jackson  county,  and  who  was  quallfled  to 
call,  and  able  to  attend  and  bold  a  term  of 
court,  and  try  tbe  said  cause,  bad  be  deemed 
It  proper  so  to  do.  Tbe  order  so  Issued  was 
entered  by  the  county  clerk  \a  the  journal  of 
the  circuit  court  for  Jackson  county,  and  on 
July  22,  1909,  a  copy  thereof  was  attempted 
to  be  served  upon  tb^  defendant  Hanley  in 
Jackson  county.  At  tbe  time  appointed  Judge 
Coke  convened  bis  court,  and  proceeded  to  a 
trial  of  the  case;  the  county  clerk  and  sheriff 
of  that  county  being  in  attendance  thereon,  but 
Hanley,  the  plaintiff,  net  appearing.  The  de- 
murrer having  been  overruled,  a  Jury  was  call- 
ed, to  which  the  case  wa^  submitted  upon  such 
evidence  as  tbe  plaintiff  saw  fit  to  present, 
and  a  verdict  was  rendered,  assessing  the 
defendant's  damages  in  the  sum  of  $000.  A 
city  warrant  for  that  amount  payable  to  Han- 
ley having  been  dellverefl  to  the  clerk,  a  Judg- 


•For  otbcr  cases  see  same  topic  and  section  NUMBER  in  Dec.  k  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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ment,  condemning  a  right  of  way  across  Han- 
.  ley's  land, -was  entered  In  favor  of  the  city. 
Immediately  upon  the  adjournment  of  the 
special  term,  tihls  salt  was  brought  by  Hanley 
to  restrain  the  city  from  entering  upon  his 
land,  and  to  expunge  from  the  Journal  of  the 
circuit  court  the  record  of  the  proceedings 
bad  at  the  so-called  special  term  of  court,  up- 
on the  theory  that  the  court  pronouncing  said 
Judgment  was  not  legally  convened,  and  was 
not  held  by  any  person  authorized  by  law  to 
hold  such  court,  and  for  these  reasons  it  was 
not  a  court  known  to  the  law,  and  its  Judg- 
ment not  a  Judgment  of  the  law,  and  Is  there- 
fore void. 

The  complaint  avers  substantially  the  facts 
heretofore  stated,  and,  In  addition  thereto,  it 
is  alleged  that  the  record  so  made  Is  a  cloud 
upon  plaintiff's  title;  that  the  city  asserts  and 
gives  out  that  it  intends  to  enter  immediately 
upon  plaintUTs  land,  and  dig  thereon  a  trench 
2%  miles  long,  of  sufficient  depth  to  carry  a 
pipe  line  more  than  16  inches  In  diameter, 
much  of  wthlch  Is  across  plaintUTs  meadow 
land;  that  the  meadow  is  upon  a  gentle  slope, 
the  soli  thereof  being  underlaid  with  a  rocky 
formation,  which  assists  in  sublrrigating  the 
land;  that  the 'digging  of  the  trench  will  cut 
off  snbirrigation;  that  the  land  appropriated 
Includes  one  of  plaintiff's  Irrigating  ditches, 
having  a  carrying  capacity  of  1,000  inches  of 
water,  which  is  necessary  to  the  irrigation  of 
bis  land;  and  that  the  digging  of  a  trench 
thereon  for  a  pipe  line  would  destroy  plain- 
tifTs  said  irrigating  ditch,  to  ills  great  and 
irreparable  injury.  The  answer  contains  no 
denial  of  any  of  the  foregoing  averments  of 
the  complaint,  but  affirmatively  alleges  that 
the  special  term  of  court  was  duly  called  and 
held  for  the  trial  of  the  cause,  and  that  the 
Judgment  therein  was  duly  rendered  and  giv- 
en. The  reply  put  the  new  matter  of  the  an- 
swer at  issue,  and,  the  trial  being  had,  a  de- 
cree was  rendered  in  accordance  with  the 
prayer  of  the  complaint,  from  which  defend- 
ant has  appealed. 

Robert  G.  Smith  (Porter  J.  Neff,  on  the 
brief),  tor  appellants.  A.  B.  Reames,  for  re- 
spondent 

SLATER,  J.  (after  stating  the  facts  as 
above).  The  material  facts  of  the  case  having 
been  admitted  by  the  answer,  there  are  but 
two  questions  of  the  law  to  be  considered  and 
determined,  namely:  (1)  Is  the  Judgment  of 
condemnation  void,  as  the  act  of  a  court  un- 
known to  the  law;  and  (2),  if  it  is  void,  will 
this  suit  lie  7  We  answer  both  of  these  ques- 
tions in  the  affirmative.  A  Judgment  to  l>e 
valid  and  binding  must  be  the  decision  or 
sentence  of  the  law.  pronounced  by  a  court 
or  other  competent  tribunal  upon  a  matter 
contained  in  the  record.  1  Freeman  on  Judg- 
ment, i  2.  The  element  of  this  definition, 
peculiarly  applicable  to  the  question  in  hand, 
is  this:  Was  the  decision  in  this  case  which 
purports  to  be  a  Judgment  of  a  court  pro- 
nounced by  a  person  then  Invested  with  Ju- 


dicial authority?  "A  court  consists  of  per- 
sons officially  assembled  under  authority  of 
law  at  the  appropriate  time  and  place  for  tbe 
administering  of  Justice."  Marsden  v.  Har- 
locker,  48  Or.  90,  97,  85  Pac.  328,  831,  120 
Am.  St  Rep.  786.  To  constitute  a  lawful 
court  therefore,  the  persons  who  assume  to 
tiiold  such  court  ana  dispense  justice  must  be 
officially  assembled  under  authority  of  law, 
and  the  court  must  be  held  at  the  appropriate 
time  and  place  appointed  by  law  therefor. 
If  the  pn«on  assuming  to  act  as  judge  was 
not  then  Invested  with  Judicial  authority 
(that  is,  with  the  power  of  the  law  to  declare 
and  record  its  mandates),  then  his  acts  in  at- 
teihpting  so  to  do  are  of  no  consequence  what- 
ever, and  are  void.  And  if  he  were  fully  in- 
vested with  Judicial  authority,  so  as  to  make 
his  pronouncement  of  the  law  effective,  still 
the  .time  and  place  of  holding  the  court  are 
equally  essential;  for,  wnen  the  law  pre- 
scribes the  time  and  place  for  the  holding  of 
court,  then  time  and  place  are  as  essential 
limitations  of  Jurisdiction  as  are  subject-mat- 
ter and  parties.  Ex  parte  Branch  &  Co.,  63 
Ala.  383;  McCool  v.  State,  7  Ind.  378;  Brum- 
ley  V.  State,  20  Ark.  77;  Norwood  v.  Kenfield, 
34  Cal.  329,  332;  Ex  parte  De  Hay,  8  S.  O. 
567. 

To  determine  the  question  presented.  It 
will  be  necessary  to  consider  some  provisions 
of  the  fundamental  law:  "The  Supreme 
Court  shall  consist  of  four  Justices,  to  be 
chosen  in  districts  by  the  electors  thereof, 
who  shall  be  citizens  of  the  United  States, 
and  who  shall  have  resided  In  the  state  at 
least  three  years  next  preceding  their  election, 
and  after  their  election,  to  reside  in  their  re- 
spective districts.  The  number  of  justices  and 
districts  may  be  increased,  but  shall  not  ex- 
ceed five,  until  the  white  population  of  the 
state  shall  amount  to  one  hundred  thousand, 
and  shall  never  exceed  seven ;  and  the  bound- 
aries of  districts  may  be  changed,  but  no 
change  of  district  shall  have  the  effect  to  re- 
move a  Judge  from  office,  or  require  him  to 
change  his  residence  without  his  consent." 
Article  7,  §  2,  Const  Section  8  of  article  7 
provides  that:  "The  circuit  court  shall  be 
held  twice,  at  least,  in  each  year,  In  each 
county  organized  for  Judicial  purposes,  by- 
one  of  the  Justices  of  the  Supreme  Court  at 
times  to  be  appointed  by  law;  and  at  such 
other  times  as  may  be  appointed  by  the  Judg- 
es severally,  in  pursuance  of  law."  This  lat- 
ter section  was  Intended  to  determine  the 
person  authorized  to  hold  the  court,  and  to 
require  that  it  be  held  at  particular  times. 
As  to  the  person,  it  is  required  that  the  cir- 
cuit court  be  held  by  one  of  the  Justices  of 
the  Supreme  Court  but  it  is  not  clearly  ex- 
pressed by  which  Justice  it  is  to  be  held  In 
each  particular  county ;  yet  we  think  it  plain- 
ly inferable  from  the  language  of  other  sec- 
tions of  that  instrument  that  it  was  intended 
that  each  Justice  of  the  Supreme  Court  was 
to  be  ex  officio  judge  of  the  circuit  court  of 
the  district  in  which  he  was  elected ;  for  the 
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several  Jastlcea  of  the  Supreme  Court  were 
required,  not  only  to  be  elected  In  separate 
districts,  but,  after  tbelr  election,  to  reside 
In  their  respective  districts.  Article  7,  S  2, 
Const.  We  understand  that  to  hare  been  the 
interpretation  of  section  8  by  this  court,  when. 
In  deciding  the  case  of  Cline  v.  Greenwood, 
10  Or.  230,  232,  Mr.  Justice  Lord  'in  deliver- 
ing the  opinion  made  use  of  the  follonrlng 
language:  "Although  called  Supreme  Judges, 
they  were  not  elected  by  the  whole  body  of 
voters  from  the  state,  but  by  the  voters  from 
each  judicial  district  from  which  they  were 
chosen.  They  were  'justices  of  the  Supreme 
Court' — five  In  number— and  the  offices  they 
held  were  of  such  character  and  like  number, 
for  it  was  as  justices  of  the  Supreme  Court 
that  the  duty  of  holding  a  circuit  court  in 
each  county  in  their  judicial  districts  devolv- 
ed upon  them  under  the  Constitution."  That 
section  of  the  fundamental  law  of  this  state 
has  always  been  so  understood  and  so  con- 
strued in  practice  up  to  the  time  the  judicial 
system  was  changed  by  the  Legislature  In 
1878,  providing  for  the  election  of  circuit 
and  Supreme  judges  In  distinct  classes  in  con- 
formity with  section  10  of  article  7.  The  act 
by  which  this  was  accomplished  required  a 
circuit  Judge  to  be  elected  In  each  of  the  Jn- 
dlcial  districts  then  existing,  and  to  be  resi- 
dents of  their  respective  districts,  and  pre- 
scribed that:  "The  duties  and  jurisdiction 
of  said  circuit  court,  and  the  judges  thereof, 
shall  be  such  as  are  provided  by  the  Consti- 
tution and  the  laws."  Sess.  I^ws  1878,  p. 
32,  {  7.  This  latter  provision  was  superfluous, 
since  it  does  not  purport  to  increase  the  juris- 
diction of  the  court,  or  the  judges  thereof, 
and  it  does  not  require  a  law  to  make  ef- 
fective the  jurisdiction  conferred  by  the  Con- 
stitution and  the  laws.  The  result,  there- 
fore, was  to  substitute  for  the  justice  of  the 
Supreme  Court  previously  elected  from  that 
district,  a  person  elected  in  each  judicial  dis- 
trict as  judge  of  the  circuit  court  thereof. 
EJacb -circuit  judge  possessed  the  same  juris- 
diction and  power  which  previously  had  been 
vested  in  the  justice  of  the  Supreme  Court, 
acting  as  circuit  judge  for  that  district,  no 
greater  and  no  less.  He  was  the  judge  of  that 
court.  His  general  jurisdiction  was  confined 
tor,  but  coextensive  with,  the  limits  of  his  dis- 
trict This  must  necessarily  be.  Otherwise 
confusion  would  result  in  the  exercise  of  judi- 
cial authority  by  the  several  judges  of  the  cir- 
cuit courts.  If  such  were  not  the  case,  what 
necessity  was  there  for  the  enactment  of  the 
law  of  October  25,  1880  (Sess.  Laws  1880,  p. 
48)?  This  act  consists  of  two  principal  sec- 
tions, which  are  now  sections  943,  944,  B.  & 
C.  Comp.  By  section  1  of  the  act,  authority 
is  given  to  each  of  the  several  circuit  judges 
of  this  state  to  hold  circuit  court  In  any  of 
the  judicial  districts  of  the  state,  where,  for 
any  reason,  the  circuit  judge,  elected  for  such 
district  cannot  attend  or  is  disqualified  to 
try  any  cause  pending  therein  at  the  time 


appointed  for  holding  said  court,  or  trying 
said  canse ;  while  section  2  authorizes  neces- 
sary orders  to  be  made  in  any  suit  or  action 
pending  therein  by  any  other  circuit  judge, 
in  the  absence  of  the  judge  of  the  court  It 
must  certainly  be  plain  that  up  to  the  time 
of  the  enactment  of  this  statute  it  was  gen- 
erally understood  that  each  circuit  judge  did 
not  possess  general  and  concurrent  jurisdic- 
tion with  all  other  judges  of  that  class  over 
the  entire  state,  but  that  the  jurisdiction  of 
each  was  confined  to  the  territorial  limits  of 
his  district.  The  very  intendment  of  the  act 
is  to  enlarge  the  jurisdiction  of  a  circuit  judge 
beyond  the  limits  of  his  district.  Section  4 
of  the  act  expressly  declares  that  "ss  there 
is  no  statute  at  present  granting  the  authori- 
ty provided  for  in  this  act  and  as  the  same 
is  necessary  to  a  complete  administration  of 
the  laws,"  therefore  an  emergency  was  de- 
clared. It  is  also  equally  plain  tliat  It  was 
not  the  Intent  of  the  Legislature  by  this  act 
to  confer  on  a  circuit  judge  general  and  con- 
current jurisdiction  throughout  the  state; 
but  a  limited  and  conditional  jurisdiction,  de- 
pending upon  the  existence  of  the  exigency 
named  therein.  No  judicial  authority  can  be 
lawfully  exercised  thereunder  by  a  circuit 
judge  l>eyond  the  limits  of  his  district  until 
the  exigency  named  in  the  statute  exists,  and 
on  which  Its  lawful  exercise  depends.  The 
power  given  is  to  hold  circuit  courts  in  any 
of  the  judicial  districts  of  the  state  at  the 
time  appointed  by  law  or  by  the  judge  of  the 
district  In  pursuance  of  iaw.  This  cannot  in- 
clude power  to  call  a  special  term  of  the  cir- 
cuit court  because  the  exercise  of  the  power 
depends  upon  the  inability  of  the  judge  of 
the  district  to  attend.  How  can  it  be  said 
that  there  is  any  inability  of  the  judge  to  at- 
tend upon  a  court  that  does  not  legally  exist? 
If  no  term  has  been  appointed  by  law,  and 
none  has  been  called  by  him  in  pursuance  of 
law,  there  Is  nothing  upon  Which  he  is  re- 
quired to  attend.  And  to  say  that  some  other 
judge  may  appoint  a  term  at  a  time  when  the 
judge  of  the  district  may  not  attend,  and  cre- 
ate a  duty  to  attend  is  to  say  that  he  himself 
may  create  the  condition  on  which  the  exist- 
ence of  the  power  he  is  attempting  to  exer- 
cise depends;  that  is,  that  he  may  Invest 
hUnself  with  authority  to  call  a  term.  And 
for  the  same  reason  an  order  calling  a  special 
term  of  the  circuit  court  in  the  district  of 
another  judge  to  try  a  particular  cause  is  not 
an  order  in  the  action  or  suit  to  be  so  tried, 
as  contemplated  by  section  2  of  the  act,  being 
section  944,  B.  &  C.  Comp.  Again,  the  law 
has  appointed  three  terms  of  court  to  be  held 
each  year  in  Jackson  county,  as  follows: 
The  fourth  Monday  in  March,  the  first  Mon- 
day in  September,  and  the  second  Monday  in 
December.  The  term  at  which  the  judgment 
in  question  was  rendered  was  not  a  regular, 
but  a  called,  term,  and  its  validity  is  called 
Into  question  in  respect  both  to  the  power  ot 
Judge  Coke  to  call  the  term,  as  well  as  his 
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power  to  hold  such  term  In  a  county  of  an- 
other district  than  the  one  In  which  he  was 
elected. 

The  power  to  call  a  term  was  conferred 
originally  upon  the  Joistices  of  the  Supreme 
Court  not  acting  collectively  or  together,  but 
seTerally ;  that  la,  upon  each  individual  acting 
as  circuit  Judge  In  his  respective  district,  and 
In  reference,  to  the  court  over  which  he  had 
authority  to  preside,  and  not  in  respect  to 
the  circuit  court  of  some  other  district,  of 
which  be  was  not  primarily  ex  officio  the 
Judge.  The  word  "severally"  has  been  con- 
strued to  be  equivalent  in  meaning  to  "re- 
spectively." Supervisors  v.  Thompson,  61 
Fed.  914,  926,  10  C.  O.  A.  154.  166;  Wolf, 
Adm'r,  v.  Railway  Co.,  55  Ohio  St.  517,  535, 
46  N.  m  708,  36  L.  R.  A.  812.  This  appears 
to  have  been  the  Interpretation  given  to  that 
clause  of  the  Constitution  by  the  legislative 
assembly  of  1862,  when  it  adopted  the  Deady 
Code,  of  which  section  864  (now  section  890, 

B.  &  O.  Comp.)  declares:  "The  circuit  courts 
are  created  and  organized,  and  their  several 
Jurisdictions  limited  and  defined  by  the  or- 
ganic law  of  the  state.  Article  7  of  the  Con- 
stitution. The  terms  of  the  court  are  either 
those  appointed  by  law,  or  others  appointed 
by  the  Judge  of  the  court."  The  peculiar 
force  of  the  language  to  which  attention  is 
directed  comes  from  the  final  words,  "by  the 
Judge  of  the  court,"  which  specify  a  particu- 
lar Judge;  not  "a  Judge,"  or  any  one  of  a 
number  of  Judges,  but  "the  Judge  of  the 
court."    State  ex  rel.  Canady  v.  Black,  34  S. 

C.  194,  201.  13  S.  E.  361.  As  to  the  force  to 
be  given  to  the  specifying  adjective  "the,"  see 
the  following:  Ellis  v.  Karl,  7  Neb.  381,  386; 
United  States  v.  Hudson  (D.  C.)  65  Fed.  68, 
71 ;  Peoi)le  v.  Hamilton,  58  N.  Y.  Supp.  584, 
586;  ShnrfT  v.  Commonwealth,  2  Bin.  (Pa.) 
514,  519 ;  Palmer,  Adm'r,  v.  Kellogg,  11  Gray 
(Mass.)  27,  2&  Under  the  Judicial  "system" 
thus  organized  by  the  provisions  of  the  fun- 
damental law,  and  prevailing  prior  to  1878, 
It  appears  that  each  Justice  of  the  Supreme 
Court  was  ex  officio  the  Judge  of  the  circuit 
court  of  the  counties  of  the  district  in  which 
he  was  elected,  and  the  power  to  call  a  special 
term  of  court  therein  was  vested  solely  in 
such  Judge,  and  not  generally  In  the  Justices 
of  the  Supreme  Court.  In  1878  the  Legisla- 
ture, in  conformity  with  section  10,  art.  7, 
Const,  provided,  by  enactment,  for  the  elec- 
tion of  Supreme  and  circuit  Judges  in  distinct 
classes,  and  for  the  necessary  number  of  Judi- 
cial districts  and  circuit  Judges  therein.  One 
Judge  was  to  be  elected  in  each  of  such  Judi- 
cial districts,  who  was  required  to  be  a  resi- 
dent of  his  respective  district.  Since  then 
the  circuit  Judges,  so  elected,  have  occupied 
precisely  the  same  position  with  respect  to 
the  circuit  courts,  and  have  been  Invested 
with  the  same  Judicial  authority  and  Jurisdic- 
tion previously  occupied  and  exercised  by  the 
respeftlve  justices  of  the  Supreme  Court. 

The  order  calling  a  special  term  was  made 
by  Judge  Coke  by  direction  of  the  Governor, 


acting  under  authority  of  section  S  of  the  act 
of  February  19,  1909  (Sess.  Lews  1909,  c. 
65),  which  reads  as  follows:  "The  duties 
and  Judicial  labors  of  the  Judge  provided  for 
by  this  act,  in  addition  to  those  already 
enumerated  In  section  S  hereof,  shall  be  to 
hold  such  terms  of  court  and 'perform  such 
other  Judicial  duties  in  any  of  the  Judicial 
districts  of  this  state,  other  than  the  second, 
as  may  be  required  of  him  by  the  Governor 
of  this  state;  provided,  that  when  such  du- 
ties are  required  of  him  In  any  Judicial  dis- 
trict of  this  state,  other  than  the  second,  the 
county  Judge  of  the  county  wherein  such  da- 
ties  are  required,  shall  make  application  to 
the  Governor  stating  the  reason  and  the  ne- 
cessity of  such  duties,  and  the  Governor  may, 
in  his  discretion  thereon,  direct  the  said 
Judge  to  go  and  perform  the  same."  This 
act  provided  for  the  appointment  of  an  addi- 
tional circuit  Judge  for  the  second  Judicial 
district,  and  defined  bis  duties  with  relation 
to  the  two  Judges  then  holding  offices  there- 
in. Hon.  John  S.  Coke  was  appointed  by  the 
Governor  to  the  office,  and  at  the  time  of 
making  the  order  In  question  he  was  invested 
with  aU  the  Judicial  power  of  a  circuit  Jndge 
of  the  state,  and  under  obligation  to  perform 
the  duties  Imposed  by  the  statute.  Previous 
to  this  enactment,  as  we  have  seen,  a  circuit 
Judge  was  clothed  with  but  limited  authority 
(section  943,  B.  &  G.  Comp.)  to  hold  circuit 
court  in  any  other  of  the  Judicial  districts  of 
the  state  than  hia  own  (section  944)  to  make 
necessary  orders  in  any  suit  or  action  pend- 
ing in  another  district  But  the  exercise  by 
any  circuit  Judge  of  the  limited  authority 
thus  conferred  was  not  obligatory,  but  merely 
permissive  or  optional.  The  intent  of  section 
5  of  the  act  of  1909  was  not  to  invest  him 
with  any  additional  or  unusual  judicial  ao- 
tbority  not  previously  iwssessed  by  all  other 
circuit  Judges  of  the  state,  but  to  Impose  up- 
on him  an  obligation,  a  duty,  of  executing  the 
limited  powers  conferred  by  section  943,  B.  & 
C.  Comp.,  in  any  particular  instance,  when  di- 
rected so  to  do  by  the  Governor  of  the  state. 
The  act  of  1909  speaks  only  of  "the  duties 
and  Judicial  labors,"  and  not  of  the  Judicial 
power  and  author!^,  of  the  Judge  appointed 
thereunder.  It  does  not  authorize  the  Gov- 
ernor to  require  of  him  the  performance  of 
some  Judicial  act  which  previous  to  the  en- 
actment was  not  within  the  official  power  of 
any  circuit  Judge.  But  the  sole  inteht  is  that 
he  shall  be  i*equired  to  hold  such  terms  of 
court  and  perform  such  Judicial  duties  as  the 
law  then  contemplated  he  might  perform. 
Therefore  we  conclude  that  at  the  time  of 
the  entry  of  the  supposed  Judgment  there  was 
a  complete  void  of  authority  of  law  in  Joha 
S.  Coke  to  create  a  legal  term  of  court  by 
calling  a  special  term  for  Jackson  county,  as 
well  as  a  lack  of  power  In  such  person  to 
hold  such  term.  It  follows  that  the  assem- 
blage of  persons  claiming  to  act  as  a  court  at 
that  time  was  not  a  court  known  U>  our  law, 
and  hence  alt  of  the  attempted  proceedings 
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then  had  and  entered  of  record  were  rold, 
and  of  no  effect  whatever.  Baisley  v.  Balsley, 
16  Or.  183, 184,  13  Pac.  888 ;  Ex  parte  Branch. 
63  Ala.  383.  384 ;  McCool  v.  State.  7  Ind.  378 ; 
Batten  v.  I^tate.  80  Ind.  394,  397;  State  T. 
Ray,  07  N.  C.  510,  613.  1  S.  E.  878;  Bmmley 
V.  State,  20  Ark.  77 ;  Norwood  t.  Kenfleld,  34 
Cal.  329,  332;  Ex  parte  De  Hay.  3  S.  C.  564, 
567 ;  Gresbam  ▼.  Ewell,  85  Va.  1,  8,  6  S.  B. 
700. 

The  last  point  necessary  to  be  considered 
Is  whether  under  the  facts  of  this  case  and 
the  law  as  we  have  found  it  in  respect  to  the 
validity  of  the  Judgment,  a  court  of  equity 
has  jurisdiction  to  grant  the  relief  prayed 
for  by  the  complaint.  It  is  urged  by  the 
defendant  that,  although  the  Judgment  Is 
void,  plaintiff's  remedy  was  by  appeal  from 
the  supposed  Judgment,  and  that  equity  will 
not  entertain  a  suit  to  set  aside  or  cancel  a 
Judgment  that  upon  its  face  is  void.  But 
some  of  the  cases  last  cited  go  so  far  as  to 
say  that  when  there  was  no  court  no  Judg- 
ment could  by  law  have  been  pronounced; 
that  what  was  done  under  such  circumstan- 
ces was  not  only  a  nullity  in  the  ordinary 
significance  of  the  term,  when  applied  to 
Judgments  of  courts  having  no  Jurisdiction 
over  the  subject-matter  or  the  parties,  but  Is 
not  even  the  act  of  a  court,  and  is  therefore 
not  susceptible  of  an  appeal,  or  subject  to 
revision  in  an  appellate  tribunal.  Wicks  v. 
Liudwig,  9  Cial.  173.  The  writer  is  inclined 
to  agree  with  this  view  of  the  law,  but  it  is 
not  necessary  to  rely  upon  such  principle ; 
for  the  plaintiff  has  alleged  and  shown  that 
the  pretended  Judgment  is  a  cloud  upon  his 
title,  and  also  that  under  cover  thereof  the 
defendant  city  is  about  to  trespass  upon 
plaintiff's  premises,  and  dig  up  and  destroy 
the  substance  of  his  estate.  This  court  has 
beld  that,  when  the  real  purpose  of  invoking 
the  interposition  of  equity  Is  to  prevent  a 
cloud  being  cast  upon  plaintiiTs  title  to  real 
property,  Jurisdiction  will  be  assumed.  White 
T.  Espey,  21  Or.  328,  28  Pac.  71 ;  George  v. 
Nowlan,  38  Or.  537.  541.  64  Pac.  1.  The  main 
purpose  of  this  suit,  however,  is  to  restrain 
the  city  and  its  agents  and  employes  from 
trespassing  upon  plaintlfTs  premises  under 
cover  of  this  void  record,  and  doing  that 
nvhich  will  amount  to  a  substantUI  destruc- 
tion of  his  estate.  There  can  be  no  doubt 
that  under  such  circumstances,  equity  will 
enjoin  entries  upon  land  for  the  purpose  of 
making  excavations  in  the  soil  against  the 
consent  of  the  owner,  and  to  his  Irreparable 
Injury.  Silsby  v.  Strong,  38  Or.  36,  38,  62 
Pac.  633;  Sheridan  v.  McMullan,  12  Or.  150, 
8  Pac.  497 ;  Bishop  v.  Balsley,  28  Or.  119,  41 
Fac.  936 ;  Roots  v.  Boring  June.  Lbr.  Co.,  50 
Or.  298,  92  Pac.  811,  94  Pac.  182. 

From  this  conclusion,  it  must  necessarily 
follow  that  the  decree  of  the  lower  court  be 
affirmed ;  and  It  is  so  ordered. 


(ST  Or.  214) 
KAISER  et  al.  v.  IDLBMAN  et  aL 
(Supreme  Court  of  Oregon.    April  27,  1910.) 

1.  Limitation  op  Actions  (§  165*)— Ronnino 
OF  Limitations— Barbing  of  Remedy. 

The  running  of  limitations  on  a  note  does 
not  eztlnpiish  the  right,  but  merely  the  remedy. 
[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  i  649;  Dec.  Dig.  §  165.*] 

2.  Limitation  or  Actions  (i  167*)— Bab  or 
psBT  AS  Ajtfkctino  Secubitt. 

A  mortgage  to  secure  the  payment  of  tlie 
debt  evidenced  by  a  note  may  be  enforced  thouf^ 
the  remedy  on  the  note  la  barred  by  limitations, 
and  though  the  mortgage  is,  for  certain  i)ar- 
poses,  a  mere  incident  of  the  note,  and  passes 
with  it 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Gent  Dig.  H  651-653;  Dec.  Dig.  | 
167.*] 

3.  Limitation  of  Actions  (8  163*)— Pabtiai, 
Pa  yment— Effect  . 

A  partial  payment  on  a  contract  for  the 
payment  of  money  tolls  the  statute  of  limita- 
tions, because  such  payment  operates  to  con- 
tinue and  keep  in  force  the  original  promise. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,   Cent  Dig.  U  642-647;    Dec.  Dig.  | 

4.  Statutes  (|  lM*)—CoN8TBUcnoN— Mean- 
ing OF  WOBDS. 

The  rule  that  where  general  words  in  a 
statute  follow  an  enumeration  of  particular 
tilings,  such  words  Include  only  sach  things  as 
are  of  the  same  kind  as  those  specifically  enum- 
erated is  but  a  rule  of  construction  to  aid  in 
ascertaining  the  meaning  of  the  Legislature,  and 
it  does  not  warrant  the  court  in  confining  the 
meaning  of  the  statute  within  narrower  limits 
than  that  intended  by  the  I^egislature. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  272;    Dec.  Dig.  |  194.*] 

5.  Limitation  of  Actions  (|  163*)  —  Mobt- 
GAGEs— Past  Patment- "Bvidbhcb  of  In- 
debtedness." 

A  mortgage  is  an  evidence  of  Indebtedness 
within  B.  &  C.  Comp.  |  25,  providing  that  pay- 
ment of  principal  or  interest  on  any  bill  of  ex- 
change, promissory  note,  bond,  or  "other  evi- 
dence of  indebtedness,"  shall  make  limitations 
run  from  the  time  of  such  payment  and  a  part 
payment  on  a  note,  or  on  the  mortgage  aecnring 
it  tolls  the  statute  as  to  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {{  642-647  ;  Dec.  Dig.  { 
163.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2525.] 

6.  Venooband  Purchaseb  ({  231*)  —  Bona 
Fide  Pubchabeb — Constkuctivb  Notice. 

Under  B.  &  C.  Comp.  {  5359,  providing  that 
conveyances  of  real  property  not  recorded  with- 
in five  days  after  their  execution  are  void  as  to 
subsequent  good-faith  purchasers,  the  recording 
of  a  mortgage  is  constructive  notice  to  subse- 
quent-purchasers; but  a  mortgagee  who  has  re- 
corded his  mortgage  may  assume  that  the  mort- 
gagor continues  to  own  the  property,  and  he 
may  deal  with  him  as  such  owner,  and,  though 
he  has  notice  of  a  transfer  by  the  mortgagor,  he 
may  assume  that  the  purchaser  has  informed 
himself  of  the  condition  of  the  title,  and  has 
taken  it  subject  to  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  if  513-539 ;  Dec.  Dig.  J 
2.11;*   Mortgages,  Cent  Dig.  i  393.] 


•For  other  caaes  see  aame  toplo  and  lection  NUMBER  in  Dec.  *  Am.  Digs.  1907  to  date,  41  Kaportar  Indazas 
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7.  Limitation  op  Actions  (§  163*)  — Mort- 

OAOES— Pabt  Payment. 

Under  B.  &  O.  Comp.  !!  5,  24,  25,  fixing 
the  time  for  the  commencement  of  actions  on 
notes  and  on  sealed  instruments,  and  providing 
that  the  effect  of  any  payment  of  principal  or 
interest  shall  not  be  altered  by  the  fact  that  no 
promise  is  sufiBcient  evidence  of  a  new  contract 
nnlesa  the  same  is  in  writing  and  signed  by  the 
party_  to  be  charged,  and  that  any  payment  of 
principal  or  interest  on  any  bill  of  exchange, 
note,  bond,  or_  other  evidence  of  indebtedness 
shall  malce  limitations  commence  from  the  time 
of  such  payment,  a  part  payment  by  a  msrt- 
gagor,  made  after  he  has  conveyed  the  property, 
but  before  the  running  of  limitations,  arrests  the 
operation  of  limitations,  but  a  payment  after 
the"  debt  has  been  barred  does  not  revive  the  debt 
to  the  prejudice  of  his  grantee. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.   Dig.  H  642-647;    Dec.   Dig.  S 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty ;   William  Galloway,  Judge. 

Suit  by  W.  M.  Kaiser  and  another,  as  ex- 
ecutors of  Tllmon  Ford,  deceased,  against  C. 
•M.  Idleman  and  others.  From  a  decree  ren- 
dered on  sustaining  a  demurrer  to  the  com- 
plaint, plaintiffs  appeal.  Reversed  and  re- 
manded. 

On  March  26,  1892,  Tilmon  Ford,  plain- 
tiffs' testator,  loaned  to  C.  M.  Idleman  |4,- 
000,  taking  therefor  his  promissory  note  pay- 
able two  years  after  date,  secured  by  a  mort- 
gage on  certain  real  estate  In  Marion  coun- 
ty. The  mortgage  contained  the  following 
covenant :  "And  the  said  C.  M.  Idleman  does 
hereby  covenant  and  agree  to  and  with  the 
said  Tllmon  Ford,  his  heirs  and  assigns,  that 
he  will  pay  the  said  principal  and  interest 
as  the  same  become  due  according  to  the 
terms  of  said  instrument  of  writing,  to  the 
owner  or  holder  thereof,  and  will  also  pay 
or  cause  to  be  paid  to  the  proper  authorities, 
before  the  same  become  delinquent,  all  tax- 
es of  every  kind  that  may  be  lawfully  levied 
or  assessed  upon  said  instrument  of  writing 
or  this  mortgage,  to  the  owner  or  holder 
thereof."  The  mortgage  was  duly  recorded 
on  the  day  of  Its  execution.  Idleman  con- 
veyed the  land,  on  September  15.  1892,  to 
Elenor  A.  Black,  by  a  warranty  deed,  and 
in  January,  1906,  she  conveyed  the  same  to 
W,  H.  Black,  her  husband,  who  has  ever 
since  held  the  legal  title.  ■  The  complaint  al- 
leged that  there  had  been  paid,  by  Idleman, 
on  the  note  and  mortgage,  various  sums, 
which — with  the  date  of  each  payment — are 
specifically  set  out  in  the  complaint,  the  pay- 
ments having  been  made  in  1S06.  1897.  1898, 
1901,  and  1907,  respectively,  each  having 
been  made  before  a  period  of  six  years  had 
elapsed  after  the  date  of  the  preceding  pay- 
ment. The  defendants,  api)earlng  separate- 
ly, demurred  to  the  complaint,  on  the  ground 
that  the  suit  was  barred  by  the  statute  of 
limitations.  The  circuit  court  sustained  the 
demurrer  and  dismissed  the  suit.  Plain- 
tiffs appeal. 


M.  E.  Pogue,  for  appellants.  A.  B.  Oark, 
for  respondents. 

McBBIDE,  J.  (after  stating  the  facts  as 
above).  This  appeal  Involves  but  one  ques- 
tion :  Did  the  payments  nmde  by  Idleman 
upon  the  debt  after  he  had  conveyed  the 
property  to  Mrs.  Black  operate  to  prevent 
the  statute  of  limitations  from  runulng  la 
her  favor?  By  the  provisions  of  section  5, 
tit.  1,  B.  &  C.  Comp.,  the  limitation  for  the 
commencement  of  suits  upon  a  sealed  Instru- 
ment Is  declared  to  be  10  years,  and  the  lim- 
itation for  an  action  upon  a  promissory  note 
is  fixed  at  six  years  by  the  succeeding  sec- 
tion. Section  24  of  the  saihe  title  Is  as  fol- 
lows: "Kb  acknowledgment  or  promise  shall 
be  sufficient  evidence  of  a  new  or  continuing 
contract,  whereby  to  take  the  case  out  of 
the  operation  of  this  title,  unless  the  same 
Is  contained  In  some  writing,  signed  by  the 
party  to  be  charged  thereby;  but  this  sec- 
tion shall  not  alter  the  effect  of  any  pay- 
ment of  principal  or  interest."  Section  25 
rends:  "Whenever  any  payment  of  principal 
or  Interest  has  been  or  shall  be  made  upon 
any  existing  contract,  whether  It  be  bill  of 
exchange,  promissory  note,  bond,  or  other 
evidence  of  Indebtedness,  if  such  payment  be 
made  after  the  same  shall  have  become  due, 
the  limitation  shall  commence  from  the  time 
the  last  payment  was  made."  With  the  fore- 
going provisions  of  the  statute  in  view  we 
will  now  proceed  to  examine  the  question, 
which,  for  the  first  time,  comes  before  this 
court  for  decision.  It  Is  of  far-reaching  Im- 
portance, and  there  Is  much  diversity  of 
opinion  found  In  the  decisions  of  various 
courts  in  regard  to  it,  and  before  discussing 
them,  perhaps  it  is  well  to  consider  the  ques- 
tion upon  principle.  Primarily  a  contract  of 
this  kind  is  an  agreement  to  repay  a  sum  of 
money  borrowed.  The  note  did  not  consti- 
tute the  debt;  neither  did  the  mortgage. 
The  first  was  evidence  of  the  debt,  and  the 
second — in  addition  to  being  evidence  of  its 
existence — furnished  a  security  for  Its  pay- 
ment. As  a  legal  colloquialism,  we  speak  of 
owing  a  sum  of  money  on  a  note  or  a  mort- 
gage. But  what,  in  fact.  Is  meant  by  this 
phrase  Is  that  we  owe  a  debt  evidenced  by  a 
note  or  secured  by  a  mortgage.  Hence,  when 
money  Is  borrowed  and  a  note  and  mortgage 
given  as  security  for  its  repayment,  or  as 
evidence  of  the  terms  and  duration  of  the 
contract,  for  many  purposes  the  note  and 
mortgnge  constitute  but  one  contract,  a  con- 
tract to  repay  money,  it  Is  true  that  there 
may  be  two  remedies  open  to  the  creditor 
for  the  recovery  of  his  money,  but  both  arise 
out  of  the  breach  of  one  duty,  which  the  law 
Imposes  upon  the  debtor,  namely,  to  pay  his 
debt  according  to  the  terras  of  his  agree- 
ment. The  law  has  wisely  provided.  In  ef- 
fect, that  a  promls-sory  note,  upon  which  no 
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payments  have  been  made  for  a  period  of 
6lz  years,  sball  cease  to  be  valid  as  evidence 
of  a  debt,  by  providing  tbat,  after  sucb  lapse 
of  time,  it  may  not  be  declared  upon  as  a 
substantive  cause  of  action.  Xbe  right  Is 
not  exflnguisbed,  but  the  remedy — the  effi- 
cient means  of  enforcing  the  right — Is  taken 
away.  But  if  a  mortgage  has  been  given  to 
secure  the  payment  of  the  same  debt,  being 
a  higher  and  more  formally  executed  evi- 
dence of  It,  the  law,  notwithstanding  it  has 
taken  away  ttae- remedy  upon  the  note,  has 
provided  that  the  mortgage  shall  be  evidence 
of  the  original  obligation  for  a  longer  peri- 
od ;  that  is,  10  years.  The  note  being  by  the 
law  merchant  readily  transferable  by  in- 
dorsement and  delivery,  the  courts,  to  facili- 
tate the  transaction  of  business,  have  held 
that,  for  certain  purposes,  the  mortgage  is 
an  incident  of  the  note,  and  passes  with  it; 
but  it  is  no  less  true  that  both  the  note  and 
mortgage  are  incidents  of  the  original  debt, 
and,  taken  together,  they  constitute  the  evi- 
dence provided  by  law  to  prove  and  render 
certain  performance  of  the  original  contract 
of  borrowing,  and  from  the  terms  of  a  note 
and  contemporaneous  mortgage  we  get  the 
complete  contract  between  the  parties.  A 
partial  payment  upon  a  contract  for  the 
payment  of  money  has  always  been  held  to 
toll  the  statute  of  limitations.  In  some  ju- 
risdictions this  is  held  to  be  upon  the  theory 
that  a  new  promise  is  thereby  implied,  and 
that  a  new  period  of  limitations  begins  from 
the  date  of  sucb  promise,  but  in  this  state 
It  is  held  that  such  result  does  not  ensue  by 
reason  of  a  new  promise,  but  that  such  part 
payment  operates  to  continue  and  keep  in 
force  the  original  promise.  Dundee  Invest. 
Co.  V.  Homer,  30  Or.  558,  48  Pac.  175. 

Applying  these  rules  to  the  case  at  bar,  It 
would  seem  that  a  payment  by  the  debtor 
upon  the  note  and  mortgage — i.  e.,  upon  the 
mortgage  debt— as  alleged  here,  or  a  pay- 
ment upon  either,  would  serve  to  toll  the 
statute  as  to  both.  Indeed,  there  would  be 
no  room  for  contention  to  the  contrary  had 
Idleman,  the  original  mortgagor,  retained  the 
legal  title  to  the  mortgaged  premises,  un- 
less, as  contended  by  defendants,  the  provi- 
sions of  section  25  do  not  embrace  mortgage 
debts.  It  Is  contended  that  the  words,  "bill 
of  exchange,  promissory  note,  bond,  or  other 
evidence  of  Indebtedness,"  do  not,  under  the 
rule  of  ejusdem  generis.  Include  mortgages, 
but  are  limited  to  Instruments  not  under 
seal,  and  of  like  character  to  those  specified. 
The  rule  Is  stated  by  a  leading  author  as 
follows:  "When  general  words  follow  an 
enumeration  of  particular  things,  sucb  words 
must  be  held  to  include  only  such  things  or 
objects  as  are  of  the  same  kind  as  those 
Bpeciflcally  enumerated."  2  Lewis'  Suther- 
land Stat  Const.  (2d  Ed.)  {  422.  "The  doc- 
trine of  ejusdem  generis  is  but  a  rule  of  con- 
struction to  aid  in  ascertaining  the  meaning 
of  the  Legislature,  and  does  not  warrant  a 


court  in  confining  the  operation  of  a  stat- 
ute within  narrower  limits  than  intended  by 
the  lawmakers.  The  general  object  of  an 
act  sometimes  requires  that  the  final  term 
shall  not  be  restricted  in  meaning  by  its  more 
specific  predecessors."  Willis  v.  Mabon,  48 
Minn.  140,  50  N.  W.  1110,  16  L.  E.  A.  281,  31 
Am.  St.  Rep.  626. 

In  the  section  now  under  consideration 
the  first  language  used  is  "payment  •  •  • 
upon  any  existing  contract, '  whether  it  be 
bill  of  exchange,  promissory  note,  bond,  or 
other  evidence  of  indebtedness."  Here  the 
general  words  precede  the  special  enumera- 
tion, and  certainly  the  words  "any  existing 
contract"  are  sufficiently  broad  to  character- 
ize the  whole  section.  Moreover,  a  bond— by 
its  very  definition — is  an  instrument  under 
seal,  a  ^eclalty,  and  not  so  different  from  a 
mortgage,  in  the  formalities  required  in  its 
execution,  that  the  latter  is  unfit  to  be  asso- 
ciated with  it  in  a  statute.  A  mortgage  is 
within  the  reason  of  the  enactm^it  It  may 
be  given  in  connection  with  a  promissory 
note  or  bond,  or  may  contain  the  complete 
contract  within  itself,  but  in  either  case 
there  is  no  reason  for  denying  a  payment 
made  upon  such  a  contract  the  same  effica- 
cy that  it  would  have  if  made  upon  a  prom- 
issory note  or  bill  of  exchange.  A  mortgage 
ia  certainly  an  "evidence  of  indebtedness," 
and  not  infrequently  the  only  evidence. 
Chase  v.  Ewing,  51  Barb.  (N.  Y.)  597.  We 
conclude,  therefore,  that  a  part  payment,  ei- 
ther upon  the  note  or  mortgage,  will  toU  the 
statute  as  to  the  mortgage.  In  this  conclu- 
sion we  are  supported  by  the  authority  of 
decisions  rendered  in  cases  arising  in  this 
state.  Sutherlln  v.  Roberts,  4  Or.  378;  Al- 
len V.  O'Donald  (0.  C.)  28  Fed.  346;  Cross 
V.  Allen,  141  U.  S.  528,  12  Sup.  Ct  67,  86  L. 
Ed.  843. 

The  next  and  most  difficult  question  is: 
Who  is  authorized  to  make  such  payment? 
On  principle  it  would  seem  clear  that  the  per- 
son who  contracted  the  debt,  gave  the  note, 
and  executed  the  mortgage  would  be  the 
only  one  to  whom  the  creditor  should  be  re- 
quired to  look  for  fulfillment  of  his  obliga- 
tions. Under  section  6359,  B.  &  O.  Oomp., 
conveyances  of  real  property  not  recorded 
within  5  days  after  their  execution  are  void 
as  to  subsequent  purchasers  in  good  faith  of 
the  same  property.  In  other  words,  the  re- 
cording of  a  mortgage  is  constructive  notice 
to  subsequent  purchasers,  but  there  construct- 
ive notice  ceases.  Having  recorded  his  mort- 
gage, the  mortgagee  Is  not  compelled  to 
watch  the  records  to  see  whether  or  not  the 
mortgagor  has  sold  the  property,  but  has  a 
right  to  assume  that  he  still  owns  it,  and  to 
deal  with  him  as  such  owner.  And  even  if 
he  has  notice  of  a  transfer  of  the  legal  title, 
he  has  a  right  to  assume  that  the  purchaser 
has  Informed  himself  of  the  condition  of  the 
title,  and  taken  it  subject  to  incumbrances 
that  are  shown  by  the  record  to  have  a  valid 
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existence.  It  Is  always  In  the  power  of  a 
purchaser,  before  paying  the  purchase  mon- 
ey, to  make  himself  secure  against  an  exist- 
ing Incumbrance,  and,  if  he  falls  to  do  so,  he 
ought  not  to  require  a  mortgagee  to  be  more 
diligent  to  protect  him  than  he  has  been  to 
protect  himself.  The  weight  of  authority 
seems  to  Indicate  that  a  payment  upon  the 
mortgage  debt  by  the  original  debtor,  before 
the  statute  has  run,  has  the  effect  to  arrest 
its  operation.  "A  purchaser  with  actuiil  no- 
tice of  the  mortgage,  or  constructive  notice 
by  means  of  a  registry,  can  avail  himself  of 
the  presumption  of  payment  from  lapse  of 
time  only  when  the  mortgagor  coulil  avail 
himself  of  It  under  the  same  circumstances. 
The  grantee  succeeds  to  the  estate,  and  oc- 
cupies the  position  of  his  grantor;  •  •  • 
as,  for  instance,  the  purchaser  of  a  part  of 
the  mortgaged  premises  cannot  claim  a  pre- 
sumption of  payment  of  the  mortgage  from 
lapse  of  time  when  this  presumption  is  re- 
pelled by  payments  of  interest  made  by  the 
mortgagor  within  20  years,  or  by  his  ad.uls- 
sion  within  this  time  that  the  mortgage  was 
then  subsisting."  2  Jones  on  Mortg.  {  1202. 
While  the  language  above  quoted  was  used 
by  the  author  in  reference  to  mortgages  In 
jurisdictions  where  no  statute  of  limitations 
existed,  but  where  a  lapse  of  20  years  was 
held  to  create  a  presumption  of  payment,  we 
see  no  essential  difference.  In  principle,  be- 
tween such  a  condition  and  that  existing  in 
the  case  at  bar.  If  part  payment  by  a  mort- 
gagor, after  he  has  parted  with  bis  title  or 
equity  of  redemption,  can  rebut  the  presump- 
tion of  payment  arising  from  lapse  of  time, 
to  the  prejudice  of  his  grantee,  it  would  seem 
to  follow  naturally  that  part  payment  by  a 
mortgagor,  similarly  situated,  would  keep  the 
mortgage  alive  under  our  statute  of  limita- 
tions. 

The  case  of  Kendall  v.  Tracy,  Hathaway  & 
Hathaway,  64  Vt.  522,  24  Atl.  1118,  is  in  point 
on  the  matter  at  bar.  In  1866  Kendall  sold 
a  farm  to  Tracy,  taking  his  promissory  note 
and  mortgage  on  the  farm  in  payment  In 
1871  Tracy  sold  a  portion  of  the  farm  to 
the  Hathaways,  who  entered  into  possession 
and  made  extensive  Improvements.  In  1889 
Kendall  brought  suit  to  foreclose  his  mort- 
gage. Tracy  bad  made  partial  payments  on 
the  note  from  time  to  time  to  keep  it  alive. 
The  defendants  Hathaway  pleaded  the  stat- 
ute of  limitations  as  to  themselves.  The 
court  said:  "The  defendants  cannot  avail 
themselves  of  the  statute  of  limitations.  They 
could  acquire  by  their  deed  no  better  title 
than  Tracy  had,  which  title  he  held  subject 
to  the  petitioner's  mortgage,  and  that  mort- 
gage was  kept  from  the  operation  of  the  stat- 
ute by  payments  made  by  Tracy  to  the  peti- 
tioner." In  Barrett  v.  Prentiss,  57  Vt.  297, 
the  court  say:  "Was  the  claim  barred  by 
lapse  of  time?  The  payment  was  made  by 
Prentiss,  the  maker  of  the  mortgage  and 
notes,  after  he  had  sold  and  quit  possession 
of  the  premises.     He  was   liable  upon  the 


notes  as  maker;  and  a  payment  made  by 
him,  we  hold,  would  rebut  the  presumption 
that  the  mortgage  debt  had  been  paid,  not 
only  as  to  him,  but  as  to  all  who  were  gran- 
tees under  him,  they  having  taken  their  In- 
terest with  constructive  notice  of  the  mort- 
gage." In  Mack  v.  Anderson,  165  N.  Y.  529, 
59  N.  E.  289,  the  court,  speaking  of  the  ef- 
fect of  a  payment  made  by  a  mortgagor  aft- 
er parting  with  his  title,  says:  "The  mort- 
gagor could,  of  course,  have  kept  the  debt 
alive  as  to  the  Andersons,  by  making  pay- 
ments within  the  period  of  limitation,  even 
without  their  knowledge  or  consent  Such 
payments  would  have  bound  the  Andersons, 
hot  upon  the  theory  that  the  mortgagor  was 
their  agent  but  because  the  latter  was  sim- 
ply paying  his  own  debt,  with  which  the 
land  of  the  former  was  burdened."  Nothing 
could  be  more  applicable  to  the  case  at  bar 
than  the  language  above  quoted.  Idleman, 
the  mortgagor,  could  have  kept  the  debt  alive 
as  to  the  Blacks  by  making  payments  with- 
in the  period  of  limitations,  even  without 
their  knowledge  or  consent  See,  also.  Per- 
ry V.  Horack,  63  Kan.  88,  64  Pac.  900,  88 
Am.  St.  -Rep.  225;  Jackson  v.  Longwell,  68 
Kan.  93,  64  Pac.  991;  Teegarden  v.  Burton, 
62  Neb.  639,  87  N.  W.  837.  We  conclude, 
therefore,  that  payments  by  Idleman,  before 
the  statute  had  barred  the  action  on  the  note, 
tolled  the  statute,  not  only  as  to  blm,'  but  u 
to  defendants  as  well. 

We  have  examined  the  autborltieB  submit- 
ted by  defendants'  counsel,  and  fail  to  discov- 
er that  any  one  of  them  covers  the  exact  point 
in  Issue.  Colonial,  etc..  Mortgage  Oo.  v.  North- 
west Thresher  Co.,  14  N.  D.  147, 103  N.  W.  915^ 
70  L.  R.  A.  814,  116  Am.  St  Rep.  042,  mere- 
ly holds  that  the  absence  of  the  original 
mortgagor  from  the  state  does  not  toll  the 
statute  of  limitations  as  to  his  subsequent 
grante&  Although  the  course  of  reasoning 
by  which  the  learned  court  arrived  at  this 
conclusion  Is  somewhat  unique,  the  conclu- 
sion itself  is  sound  and  fully  In  accord  wltli 
the  holding  in  this  state.  Anderson  y.  Bex- 
ter,  4  Or.  105.  The  case  of  Lord  v.  Morris, 
18  Cal.  482,  Is  not  In  point  In  that  case  the 
mortgagors,  after  sale  of  the  property,  and 
after  the  statute  bad  run,  attempted  to  re- 
new the  note  and  debt;  and  it  was  held  that 
they  could  make  no  new  promise  to  the  preju- 
dice of  their  grantee.  Some  dicta  used  by 
tin;  court  In  its  opinion  would  seem  to  be  fa- 
vorable to  plalntlfCs'  contention,  but  it  must 
be  taken  to  refer  to  the  facts  before  the 
court  and  be  construed  with  those  facts  in 
view.  In  the  case  of  Day  v.  Baldwin,  34 
Iowa,  380,  Baldwin,  the  original  mortgagor, 
attempted  to  revive  the  mortgage  debt  as 
against  his  grantee  after  the  right  of  action 
had  become  barred,  and  it  was  held  that 
such  recognition  of  the  mortgage  would  not 
bind  the  grantee.  The  case  of  Cook  v.  Prln- 
dle,  97  Iowa,  464,  66  N.  W.  781,  59.  Am.  St 
R<'p.  424.  was  a  similar  case,  and  the  deci- 
i  slon  followed  the  rule  announced  in  Day  v. 
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Baldwin,  supra.  In  Zoll  v.  Carnaham,  83  Mo. 
.35,  it  was  contended  that  the  alMsence  of  the 
vendee,  against  whose  property  a  vendor's 
Hen  existed,  tolled  the  statutes  as  to  bis  sub- 
sequent grantee,  and  the  court  held  adverse- 
ly to  this  contention.  What  was  said  In  the 
opinion  in  regard  to  the  effect  of  a  part  pay- 
ment by  a  mortgagor,  under  such  circum- 
stances, was  not  predicated  upon  any  fact 
appearing  In  the  case,  and  is  pure  dictum. 
The  case  of  Kendall  v.  Clarke,  90  Ky.  178,  13 
S.  W.  583,  arose  upon  an  attempt  to  enforce 
a  vendor's  lien  against  a  grantee  of  an  orig- 
inal vendee.  The  court  held  squarely  In  that 
case  that  a  payment  by  the  vendee  would  not 
keep  the  lien  alive  against  his  grantee.  The 
disfavor  with  which  courts  view  vendor's 
liens  may  have  accounted  for  this  decision, 
though  It  does  not  so  appear,  and  we  concede 
this  case  to  be  fairly  in  point,  as  sustaining 
defendants'  contention,  but  in  view  of  the 
weight  of  authorities  to  the  contrary,  as  well 
as  what  we  deem,  upon  reason,  to  be  the  safe 
and  salutary  rule,  we  decline  to  adopt  the 
reasoning  of  the  case  cited.  In  Trustees, 
etc.,  V.  Smith,  52  CX>nn.  434,  the  maker  of  a 
note  and  mortgage  conveyed  his  equity  of 
redemption  to  a  third  party,  who  from  time 
to  time,  for  16  years  following,  paid  Interest 
on  the  note.  It  was  held  that  this  did  not 
toll  the  statute  as  to  the  original  mortgagor. 
The  reason  given  Is  that  the  party  making  the 
payments  was  not  liable  on  the  note,  and  that 
he  was  not  in  such  privity  with  his  grantor 
as  to  be  his  agent  for  the  purpose  of  making 
a  new  promise.  It  will  be  seen  that  this  de- 
cision proceeds  upon  the  theory  that  a  part 
payment  constitutes  a  new  promise,  and  must 
therefore  be  made  by  a  joint  debtor  or  some 
one  having  actual  or  implied  authority  to 
bind  the  original  maker,  a  doctrine  express- 
ly repudiated  in  this  state  in  Dundee  Invest. 
Co.  V.  Homer,  supra.  The  case  of  Schmuck- 
er  V.  Sibert,  18  Kan.  104,  26  Am.  Rep.  766, 
Is  another  case  In  which  an  attempt  was 
made  <to  revive  a  debt  already  barred  by  the 
statute,  and  is  not  in  point  here. 

Without  pursuing  the  subject  further.  It  is 
sufficient  to  say  that,  outside  of  the  case  of 
Kendall  v.  Clarke,  supra,  which  we  deem  un- 
sound, and  Trustees,  ete.,  v.  Smith,  supra, 
which  is  based  upon  a  construction  of  the 
statute  of  limitations  different  from  that 
which  prevails  in  this  jurisdiction,  the  other 
cases  cited  resolve  themselves  into  two  class- 
es: (1)  Those  in  which  It  is  held  that  ab- 
sence from  the  state  will  not  toll  the  stat- 
ute as  to  a  grantee  of  the  mortgagor;  (2) 
those  In  which  It  is  held  that  a  payment 
by  the  mortgagor,  after  the  statute  has  run, 
will  not  revive  the  debt  as  'against  his  gran- 
tee. The  distinction  between  these  cases  and 
the  one  at  bar  is  this:  (1)  In  this  state  a 
part  payment  continues  and  keeps  alive  the 
original  promise,  while  the  absence  of  the 
primary  debtor  from  the  state  has  no  such 


effect.  (2)  The  revival  of  a  debt  after  It 
has  once  been  barred  is  in  the  nature  of  a 
new  promise  or  contract,  not  a  continuation 
of  the  old;  and  a  mortgagor  has  no  authority 
to  make  such  new  promise  to  the  prejudice 
of  his  grantee. 

It  follows  from  the  conclusions  here  arrived 
at  that  the  decree  of  the  court  below  should 
be  reversed,  and  the  demurrer  overruled,  and 
the  cause  remanded  for  further  proceedings 
not  Inconsistent  with,  this  opinion. 


(57  Or.  S2S) 
KBADT  V.  UNITED  BXS.  OO. 
(Supreme  Court  of  Oregon.     April  26,   191(L) 

1.  EISCEFTIORB,  BrLI.  Of  (g  16*) — RXSKRVATIOR 
OF    ObOUNOS    OF    REVISW— SUFFIOmlOT    OF 

BrLL  09  Exceptions. 

A  transcript  of  the  reporter's  notes  of  oral 
testimony  and  proceedings  of  a  trial  coverim 
324  pages  of  typewritten  matter,  certified  to  By 
the  trial  judge  to  be  "a  troe  and  correct  state- 
ment of  all  the  proceedings  had  in  said  case,  and 
together  with  the  exhibits  attached  contains  all 
of  the  evidence  introduced  on  the  trial,"  is  not  a 
bill  of  exceptions  required  by  statute. 

[Bid.  Note.— For  other  cases,  see  Slxceptiont, 
Bill  of.  Cent  Dig.  g  17 ;    Dec.  Dig.  |  1&*] 

2.  Appkax  Awn  Ebbob  n  696*)— Bxmw— Ri- 
rusAi.  07  Nonsuit— ScmonnoT  of  Biu. 
OF  Exceptions. 

To  justify  a  review  of  an  alleged  error  In 
refnsing  a  motion  for  an  involnntary  nonsuit; 
the  bill  of  exceptions  mnst  affirmatively  show 
that  it  contains  all  the  evidence  before  the  oonrt 
when  the  motion  was  made. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Ehror,  Cent  Dig.  |g  2916,  2917;  Dec.  Dig.  | 
686.»] 

3.  Exceptions,  Bill  of  ({  22*) — Incobpobat- 
iNd  Evidence. 

A  separate  bundle  ol  papers  fastened  to- 
gether, none  of  which  bears  any  indorsement  in- 
dicating that  it  had  been  used  as  evidence  in 
the  case,  or  had  been  filed  therein  by  the  clerk 
of  the  trial  court,  and  which  has  not  been  made 
a  part  of  the  bill  of  exceptions  by  being  physi- 
cally attached  thereto,  or  certified  in  any  man- 
ner by  the  trial  judge,  merely  having  attached 
a  certificate  of  the  county  clerk  that  the  papers 
constitute  exhibits  in  the  case,  is  not  a  part  of 
the  bill  of  exceptions. 

[£id.  Note. — For  other  cases,  see  Elxceptions, 
Bill  of.  Cent  Dig.  {  29;    Dec.  Dig.  {  22.*]' 

4   PLEAniNG   (I  34*)  —  REVirw  —  Complaint 

Not  Tested  bt  Deitdbbeb. 

On  appeal,  the  sufficiency^  of  a  complaint 
to  state  a  cause  of  action  which  has  not  been 
tested  by  demurrer  or  by  motion  before  trial 
will  be  more  liberally  construed  than  when  test- 
ed by  demurrer  before  trial. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  g  74;   Dec.  Dig.  §  34.*]  v     / 

5.  Contbacts  (g  153*)— CoNSTBUcnoN— Con- 
TBACT3  Susceptible  of  Two  Construc- 
tions. 

If  a  contract  be  susceptible  of  two  diCFer- 
ent  constructions,  one  tending  to  make  it  legal 
and  the  other  illegal,  that  construction  will  be 
accepted  which  will  make  it  legal  rather  than 
the  other. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  g  734;    Dec.  Dig.  g  153.*] 
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6.  CONTBACTS  (5  113*)— Validity— Pbacd  by 

FEBSOnS   HOLDINO   POSITIONB   OF   TBnST. 

It  is  the  policy  of  the  law  to  secure  fidelity 
in  the  discharge  of  their  duties  of  all  persons 
holding  positions  of  trust  and  confidence,  and 
to  that  end  it  will  denounce  as  void  agreements 
made  by  them  with  others  which  may  tend  to  in- 
flict a  fraud  on  third  persons  interested,  but 
where  all  the  persons  interested  are  parties  to 
the  contract,  or  have  knowledge  of  its  terms, 
and  have  expressly  or  impliedly  agreed  thereto, 
th«  contract  will  not  be  fraudulent  as  to  them. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  8§  521-541 ;   Dec.  Dig.  i  113.»] 

7.  COBlK)BATIONB  (|  182*)- VALIDITY. 

A  contract  with  several  stockholders  of  a 
corporation  individually  to  pay  them  certain 
sums  if  they  would  agree  to  a  sale  of  the  cor- 
porate property,  it  not  -  appearing  that  there 
were  other  stockholders  of  the  corporation  not 
parties  to  the  contract,  and  the  stockholders  hav- 
ing agreed  to  the  terms  offered,  so  that  if  there 
was  any  inequality  as  to  the  amount  the  several 
shareholders  were  to  receive  respectively  under 
the  contract  each  must  have  consented  to  what 
the  others  were  to  receive,  would  not  be  deemed 
illegal  as  in  fraud  of  any  stockholder,  especially 
where  all  the  stockholders  to  the  contract  rati- 
fied what  was  done  by  assigning  their  claims  to 
another. 

[EJd.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §J  686-690 ;    Dec.  Dig.  §  182.*] 

8.  Evidence  (J  73*)— Pbesumptions— Cobpo- 
BATB  Acts. 

Where  a  corporation  sells  property  at  pub- 
lic sale,  it  must  be  assumed  that  the  reasonable 
value  thereof  was  obtained  by  the  officers  of  the 
corporation. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  I  94;   Dec.  Dig;  i  73.*] 

Appeal  from  Circuit  Court,  Multnomah 
County; ,  Thomas  O'Day,  Judge. 

Action  by  L.  Y.  Keady  against  tlie  United 
Railways  Company.  Judgment  foe  plaintiff 
and  defendant  appeals.     Affirmed. 

See,  also,  100  Pae.  658. 

This  is  an  action  to  recover  money  upon 
a  contract  The  complaint  contains  25  sep- 
arate causes  of  action,  all  of  which,  except 
the  last,  are  upon  claims  assigned  to  plain- 
tiff. Eacli  of  the  24  assigned  causes  of  ac- 
tion first  set  forth  are  identical  as  to  the 
character  of  the  -contract  upon  which  the 
right  to  recpver  is  based. 

It  is  alleged,  in  effect,  that  at  the  time  of 
the  making  of  the  contract  sued  upon  the 
Oregon  Traction  Company  was  a  corporation 
duly  organized  and  existing  under  the  laws 
of  this  state  for  the  purpose  of  owning,  "pur- 
cliasing,  constructing,  and  operating  rail- 
ways herein  and  in  the  city  of  Portland; 
that  such  corporation  owned  and  was  In 
possession  of  valuable  franchises  from  the 
state  of  Oregon  and  the  city  of  Portland  of 
rights  of  way  and  easements  for  the  con- 
struction and  operation  of  railways,  and  of 
rails  and  other  property,  all  of  a  value  great- 
er than  $200,000;  that  the  defendant  corpo- 
ration, desiring  to  purchase  of  the  Oregon 
Traction  Company  all  of  Its  property,  in- 
cluding rights  of  way  and  franchises,  pro- 
posed  to    the    several    stockholders   thereof 


that  If  they  would  consent  to  the  sale  tbe 
defendant  would,  in  consideration  of  such 
consent,  pay  to  such  several  stockholders  the 
amount  that  each  of  them  had  paid  in  casli 
upon  bis  sulxscription  to  the  stock  of  the 
corporation;  that,  in  consideration  of  the  of- 
fer so  made,  and  relying  thereon,  at  a  duly 
called  meeting  of  the  stockliolders  of  the 
Oregon  Traction  Company  held  on  January 
31,  1906,  there  was  passed  by  unanimous 
consent  of  ail  the  stockholders  a  resolution, 
authorizing  the  sale;  that  afterwards,  on 
March  15th,  in  pursuance  of  such  consent, 
the  defendant  purchased  at  public  sale  all 
of  the  corporate  property  of  the  Oregon 
Traction  Company,  receiving  and  accepting 
from  it  a  proper  conveyance  thereof,  and  en- 
tered into  possession  of  the  property,  which 
it  now  owns  and  holds;  that  each  of  plain- 
tiff's assignors,  who  were  stockholders  of 
the  Oregon  Traction  Company,  has  paid  on 
his  stock  to  the  company  the  amount  sought 
to  be  recovered  in  each  particular  cause  of 
action ;  and  that  in  consideration  of  his  con- 
sent 80  given  to  the  sale  defendant  promised 
and  agreed  to  and  with  such  stockholder  to 
pay  said  amount,  which  It  has  failed  to  do. 
To  this  is  added  an  averment  of  an  assign- 
ment of  each  of  the  several  claims  to  plain- 
tiff before  the  commencement  of  the  action. 
The  averments  of  the  complaint,  setting 
forth  plaintifTs .  Individual  claim,  are  the 
same  as  those  of  the  assigned  claims,  with 
the  exception  as  to  the  amount  to  be  paid. 
In  that  case  defendant  was  to  pay  plaintiff 
the  reasonable  value  of  his  998  shares  of 
stock,  which  are  alleged  to  be  of  the  value 
of  $35  per  share.  The  answer  consists  of 
denials  of  the  material  averments  of  the 
complaint  Subsequent  to  the  filing  of  this 
action,  plaintiff  brought  a  second  action 
against  the  same  defendant,  upon  the  claims 
of  13  other  shareholders,  which  had  been  as- 
signed to  him.  The  statement  of  the  several 
causes  of  action  therein  Is  In  the  same  lan- 
guage as  those  in  the  first  complaint  •  This 
latter  cause  was  put  at  issue  upon  an  an- 
swer consisting  of  denials  only.  By  consent 
of  the  parties  an  order  was  made  by  the 
court,  consolidating  these  actions,  and  they 
were  tried  before  a  jury  as  one  action.  A 
verdict  was  returned  in  plaintifTs  favor,  and 
from  the  judgment  entered  thereon  the  de- 
fendant has  appealed. 

A.  C.  Emmons  and  W.  M.  Gregory  (W.  D. 
Fenton,  on  the  brief),  for  appellant  Martin 
L.  Pipes,   for  respondent. 

SLATER,  J.  (after  stating  the  facts  as 
above).  Many  assignments  of  error,  based 
on  rulings  of  the  court,  on  receipt  and  re- 
jection of  testimony,  and  on  instructions  giv- 
en and  refused,  are  presented  for  our  cou- 
sirteratlon,  but  we  are  confronted  with  an  ob- 
jection entered  by  plaintiff's  counsel  to  any 
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consideration  ttiereof  by  th«  court  The  ob- 
jection is  that  no  proper  or  legal  bill  of  ex- 
ceptions has  been  presented.  There  Is  on  file 
a  document  indorsed  "Bill  of  Ebcceptlons," 
■but  It  consists  of  a  transcript  of  the  report- 
er's notes  of  the  oral  testimony  and  proceed- 
ings of  the  trial,  and  covers  324  pages  of 
typewritten  matter,  which  has  been  certified 
to  by  the  trial  Judge  to  be  "a  true  and  cor- 
rect statement  of  all  the  proceedings  had  in 
said  case,  and  together  with  the  exhibits  at- 
tached contains  all  of  the  evidence  introduc- 
ed upon  the  trial."  It  has  been  many  times 
held  by  this  court  that  such  a  transcript  of 
the  proceedings  of  a  trial  does  not  conform 
to  the  requirements  of  the  statute,  and  is 
not  a  bill  of  exceptions.  Counsel  for  appel- 
lant may  term  it  a  bill  of  exceptions,  and 
80  label  it,  but  it  is  not  one  In  fact  In  some 
previous  cases  in  this  court,  even  where  the 
infraction  of  the  statute  in  such  matters  was 
not  so  extreme,  and  the  burdens  imposed  up- 
on the  court  not  so  great  this  court  has,  of 
its  own  motion,  refused  to  search  through 
such  a  record  to  ascertain  if  error  could  be 
found.  But  in  this  case  opposing  counsel 
has  entered  an  objection  to  the  sufficiency  of 
the  bill  of  exceptions,  insisting  and  protest- 
ing against  the  consideration  thereof  by  the 
court.  Under  such  circumstances,  we  cannot 
do  otherwise  than  apply  the  reasoning  found 
in  the  numerous  previous  rulings  of  the  court 
announced  in  the  following  cases:  Beadle  v. 
Paine,  46  Or.  424,  80  Pac.  903;  Nosier  v. 
Coos  Bay  Nav.  Co.,  40  Or.  305,  63  Pac.  1050, 
64  Pac.  855;  MacMahon  v.  Duffy,  36  Or.  150, 
59  Pac.  184;  O'Connor  v.  Van  Hoy,  20  Or. 
505,  45  Pac.  762;  Hamilton  &  Bourke  v.  Gor- 
don, 22  Or.  557,  30  Pac.  495;  Baton  v.  Ore- 
gon R,  &  N.  Co.,  22  Or.  497,  30  Pac.  311; 
Janeway  v.  Holston,  19  Or.  97,  23  Pac.  850; 
Tucker  v.  Salem  F.  M.  Co.,  15  Or.  581,  16 
Pac.  426;  State  v.  Murray,  11  Or.  413,  414, 
6  Pac.  55.  We  therefore  must  decline  to  ex- 
amine any  of  the  assignments  of  error  based 
upon  rulings  made  by  the  trial  court  on  the 
admission  or  rejection  of  testimony,  or  in- 
structions given  or  refused  by  the  court 

It  Is  next  Insisted  that  this  record,  called 
a  "bUl  of  exceptions,"  cannot  be  examined 
by  the  court  for  the  purpose  of  determining 
the  question  arising  on  a  denial  of  the  de- 
fendant's motion  for  a  nonsuit  for  the  rea- 
son that  it  affirmatively  appears  upon  the 
face  thereof  thfit  the  transcript,  or  bill  of 
exceptions,  does  not  contain  all  of  the  evi- 
dence. To  review  alleged  error  in  refusing 
a  motion  for  an  involuntary  nonsuit,  the  bill 
of  exceptions  must  affirmatively  show  that 
it  contains  all  the  evidence  before- the  court 
at  the  time  the  motion  was  made.  National 
Bank  v.  Fire  Association,  33  Or.  173,  50  Pac. 
568,  53  Pac.  8;  Carney  v.  Duniway,  35  Or. 
131,  57  Pac.  192,  58  Pac.  105;  Adklna  v.  Mon- 
mouth, 41  Or.  266,  08  Pac  737. 

The  transcript  of  the  evidence  shows  that 
considerable  documentary  evidence  was  of- 
fered by  plaintiff  upon  his  case  in   chief, 


which  was  received  and  marked  as  exhibits 
In  the  case.  The  certificate  of  the  trial 
judge  to  the  bound  volume  of  evidence  is  to 
the  effect  that  it,  together  with  the  exhibits 
attached,  contains  all  the  evidence  introduc- 
ed upon  the  trial,  but  there  are  no  exhibits 
attached,  hence  the  effect  of  the  certificate  la 
that  the  transcript  of  the  evidence  alone  does 
not  contain  aU  of  the  evidence.  A  separate 
bundle  of  papers  fastened  together,  wUch  ap- 
pear to  have  been  used  as  evidence  In  some 
case,  has  been  sent  up  to  this  court  but 
none  of  the  documents  contained  therein 
bear  any  indorsement  Indicating  that  they 
bad  been  used  as  evidence  In  this  case,  or 
had  been  filed  therein  by  the  clerk  of  the 
trial  court  They  have  not  been  made  a  part 
of  the  bUl  of  exceptions  by  being  physically 
attached  thereto,  nor  are  they  identified  In 
any  manner  by  the  trial  judge.  However, 
there  is  attached  a  certificate  of  the  county 
clerk,  to  the  effect  that  they  constitute  ex- 
hibits in  the  present  case  but  that  is  not  the 
identification  required  by  the  statute,  and  Is 
not  sufficient  to  make  them  a  part  of  the 
bill  of  exceptions.  State  v.  Kline,  50  Or,  426, 
430,  93  Pac.  237;  Multnomah  County  v.  Wil- 
lamette Towing  Co.,  49  Or.  204,  214,  89  Pac. 
389. 

There  Is  nothing,  therefore,  before  this 
court  which  It  can  consider,  excepting  the 
question  whether  the  complaint  states  a 
cause  of  action.  This  question  was  raised 
by  defendant's  motion  for  judgment  on  the 
pleadings,  which  motion  was  tnteriKised  aft- 
er the  testimony  of  all  the  parties  was  In. 
The  sufficiency  of  the  complaint-  not  having 
been  tested  by  demurrer,  or  by  motion  be- 
fore trial,  it  will  be  more  liberally  construed 
than  when  tested  by  demurrer  before  trial. 
Cederson  v.  Oregon  Nav.  Co.,  38  Or.  343,  62 
Pac.  637,  63  Pac.  763 ;  West  v.  Eley,  39  Or. 
461,  65  Pac.  798;  Walker  v.  Harold,  44  Or. 
205,  74  Pac.  705;  Portland  Iron  Works  v. 
WlUett  49  Or.  245,  249,  89  Pac.  421,  90  Pac. 
1000.  The  motion  is  urged  on  the  theory 
that  the  alleged  contract  is  void  as  against 
public  policy.  If  a  contract  is  susceptible 
of  two  different  constructions,  one  of  which 
tends  to  make  it  legal,  and  the  other  one  Il- 
legal, that  construction  Is  to  be  given  to  the 
contract  which  will  make  It  legal,  rather 
than  the  one  that  will  make  it  illegal.  2 
Parsons,  Contracts  (9th  Ed.)  500;  15  A.  & 
B.  EJncy.  933;  Hobbs  v.  McLean,  117  U.  S. 
569,  6  Sup.  Ot  870,  29  L.  Ed.  940;  U.  S.  v. 
Central  P.  Ry.  Co.,  118  U.  S.  235,  240,  6  Sup. 
Ct  1038,  30  L.  Ed.  173;  Hildebrand  v.  Bloods- 
worth,  12  Or.  75,  80,  6  Pac.  233;  Arment  v. 
Yamhill  County.  28  Or.  474,  479,  43  Pac.  G53. 

Plaintiff  and  his  assignors  were  stockhold- 
ers of  the  Oregon  Traction  Company,  the 
property  of  which  defendant  wished  to  pur- 
chase. The  property  was  necessar.v  to  the 
carrying  on  of  the  business  for  which  the 
corporation  was  organized.  To  make  the 
sale  valid  it  was  necessary  that  it  should  be 
authorized  by  a  vote  of  the  stockholders,  and 


Digitized  by 


Google 


200 


108  PACIFIC  REPOKTER. 


(Or. 


not  by  the  directors.  It  is  urged  that  plain- 
tiff and  his  assignors,  being  stockholders, 
«wed  a  duty  to  their  fellow  stoi-kholdws  and 
the  creditors  of  the  corporation,  and  that, 
therefore,  they  could  not  lawfully  sell  their 
vote  In  the  transaction  of  corporate  business, 
«r  contract  to  vote  In  a  particular  way  in  the 
management  of  corporate  affairs,  and  that 
any  such  contract  would  be  Told,  as  being 
calculated  to  work  a  fraud  upon  t;he  rights 
of  other  parties  Interested  In  the  corporation. 
The  principle  of  law  stated  is  undoubtedly 
correct,  but  In  our  view  It  has  no  application 
to  the  facts  in  tliis  case,  as  set  forth  in  the 
«omplaint  The  following  authorities  were 
cited  in  support  of  the  contention  named:  1 
Cook  on  Stockholders,  {  622 ;  1  Page  on  Con- 
tracts, S  408;  West  v.  Camden,  135  V.  S.  507, 
10  Sup.  Ct  838,  34  U  Ed.  254;  Gnernsey  v. 
Cook,  120  Mass.  501;  Fuller  t.  Dame,  18 
Pick.  (Mass.)  472;  Cone  t.  Russell,  48  N.  J. 
Eq.  208,  21  Atl.  847;  Wilbur  v.  Stoepel,  82 
Mich.  344,  46  N.  W.  724,  21  Am.  St  Rep.  568. 
As  announced  by  these  authorities,  it  is  the 
policy  of  the  law  to  secure  fidelity,  in  the  dis- 
charge of  their  duties,  on  the  part  of  all  per- 
sons holding  positions  of  trust  and  confidence, 
and  it  does  this  by  denouncing  as  void  agree- 
ments made  by  them  with  others  which  may 
tend  to  inflict  a  fraud  upon  third  persons  in- 
terested, and  hence  It  Is  held  that  a  contract 
to  make  a  private  gain  at  the  expense  of  a 
corporation  is  a  fraud  upon  the  corporation 
and  other  stockholders;  and  accordingly  a 
contract  between  less  than  all  of  the  stock- 
holders of  a  corporation,  for  the  election  of 
one  or  more  of  the  parties  thereto  to  a  lucra- 
tive office  in  the  corporation  is  Invalid.  1 
Page  on  Contracts,  {  408.  But  where  all  the 
parties  Interested  are  parties  to  the  contract, 
or  have  knowledge  of  the  terms  of  the  con- 
tract, and  have  expressly  or  Impliedly  agreed 
thereto,  there  can  be  no  possible  fraud  upon 
them.  * 

The  complaint  does  not  state  anything 
tendiDg  to  show  that  there  were  any  other 
stockholders  than  those  named  therein,  but  it 
avers  that  the  defendant  proposed  to  the  ser- 
«ral  stockholders  that.  If  they  would  consent 
to  a  sale,  it  would  pay  to  the  several  stock- 
holders the  sum  named  in  the  complaint 
Defendant's  counsel,  in  their  brief,  have  con- 
strued this  to  mean  that  the  proposal  so 
made  was  to  ail  of  the  stockholders,  and  that 
before  plaintiffs  could  recover  they  must  of- 
fer proof,  showing  that  all  had  consented 
thereto.  While  the  offer  was  personal  to  each 
shareholder,  yet  it  was  made  to  all  of  them, 
and  therefore,  all  of  them  being  parties  to 
the  contract  each  of  them  knew  when  mak- 
ing the  contract  for  himself  what  every  other 
one  was  to  receive.  If  there  were  any  in- 
equality as  to  the  amount  the  several  share- 
holders were  to  receive  respectively  under 
the  eoiilract  which  is  not  claimed,  yet,  as  all 
agreed  to  the  terms  offered,  each  must  have 
consented  to  what  the  others  were  to  receive, 
and  there  could  be  no  fraud  upon  any  stock- 


bolder  resulting  from  such  contract  In 
Jones  V.  Williams,  139  Mo.  1,  39  S.  W.  486, 
40  S.  W.  353,  37  L.  R.  A.  682.  61  Am.  St  Rep. 
436,  the  contract  sued  upon  was  assailed  as 
void  for  the  same  reason  asserted  here.  The 
contract  was  for  the  sale  by  the  principal 
stockholder  to  plaintiff  of  a  quantity  of  shares 
of  stock  in  a  corporation  which  owned  and 
conducted  a  newspaper.  The  contract  includ- 
ed an  agreement  to  elect  plaintiff  to  the  po- 
sition of  managing  editor  at  a  fixed  salary. 
A  suit  in  equity  was  brought  to  enjoin  d»- 
fendants,  some  of  whom  were  not  parties  to 
the  contract  from  committing  a  threatened 
breach  thereof,  by  discharging  plaintiff  from 
his  position.  It  appeared,  however,  that  all 
the  stockholders  knew  of  the  terms  of  the 
contract  and  had  acquiesced  therein,  and  the 
majority  of  the  court  held  that  for  that  rea- 
son It  was  not  void.  In  Wilbur  v.  Stoepel, 
supra,  plaintiff  had  an  agreement  with  two 
of  the  three  stockholders  of  the  corporation 
who  were  directors.  It  was  to  the  effect 
that  In  consideration  of  the  purchase  of  the 
stock  by  him,  he  would  be  employed  as  busi- 
ness manager  of  the  corporation  for  the  pe- 
riod of  two  years.  The  action  arose  from  a 
breach  of  the  contract  The  pivotal  question 
in  that  case  was  whether  the  third  stock- 
holder, although  not  a  party  to  the  contract, 
had  consented  to  it  It  was  found  as  a  fact 
that  he  had  not,  and  the  contract,  for  that 
reason,  was  declared  void  as  against  public 
policy.  But  it  seems  to  have  been  conceded 
In  the  opinion  that  if  it  were  shown  that  he 
had  assented  to  the  agreement  the  contract 
would  have  been  binding  and  enforceable. 

It  may  be  argued  that  as  plaintiff  was  to 
be  paid  the  reasonable  value  of  'his  shares,  - 
and  not  the  amount  of  bis  cash  contribution 
to  the  capital  stock  In  payment  of  his  shares, 
it  was  possible  that  his  special  contract  would 
result  In  an  unfair  advantage  to  him,  as 
against  his  fellow  shareholders.  But  there  Is 
nothing  In  the  complaint  which  discloses  that 
there  was  any  difference  In  fact  between  the 
cash  value  and  the  reasonable  value  of  the 
stock,  and  we  think  we  would  be  unwarrant- 
ed In  assuming  that  there  was  in  fact  any 
difference.  In  any  event,  all  the  parties  ap- 
pear to  have  ratified  what  was  done  by  as- 
signing their  claims  to  plaintiff,  and  for  that 
reason,  if  for  no  other,  there  appears  to  be  no 
reason  to  impute  a  possible  fraud  upon  any 
of  them.  We  are  equally  unable  to  see  how 
the  agreement  could  operate  to  the  Injury  of 
creditors,  for  It  does  not  appear  from  the 
complaint  that  there  were  any  creditors,  and 
it  also  appears  that  the  property  was  pur- 
chased by  the  defendant  at  public  sale,  and 
under  such  circumstances  we  must  assume 
that  the  reasonable  value  thereof  was  obtain- 
ed and  received  by  the  officers  of  the  cor- 
poration for  the  payment  of  its  debts. 

We  are  of  the  opinion,  therefore,  that  the 
complaint  states  a  cause  of  action,  and  is  suf- 
ficient in  substance,  to  support  the  judgment 
which  is  affirmed. 
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•     DOYLE  V.  SOUTHEJRN  PAC.  CO.t 
(Supreme   Court  of  Oregon.     April  28,   1910.) 

1.  Appeal  and  Erbob  (i  8GG*)  —  Review  — 
Scope  and  Extent— Kulinqs  on  Motion 
yor  nonsoit  and  direotbd  verdict. 

The  court,  on  appeal  from  the  denial  of  a 
nonBuIt  and  from  the  refusal  to  direct  a  verdict 
for  defendant,  must  consider  the  testimony  in 
the  Ilftht  of  inferences  most  favorable  to  plain- 
tiff which  the  jury  could  give  to  it. 

fEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  3467.  3474.  347o;  Dec. 
Kg.  I  866.*] 

2.  Mastek  and  Sebvakt  (I  232*)— Injubim 
TO  Servant— Place  of  Employment. 

One  employed  as  timekeeper  of  a  crew  en- 
gaged in  improving  railroad  tracks,  and  re- 
quired to  constantly  watch  the  men  and  to  move 
alMut  from  place  to  place,  may,  in  the  perform- 
ance of  his  duty,  go  on  the  track,  and  need  not 
remain  outside  the  tracks  and  ont  of  danger  of 
passing  trains. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  678;   Dec.  Dig.  {  232.»] 

8.  Master  and  Servant  (J  289*)— Injuries 
TO  Servant — Contributobt  Neolioince— 
Question  fOb  Jdrt. 

Whether  the  timekeeper  of  a  crew  engaged 
in  improving  railroad  tracks  was  guilty  of  con- 
tributory negligence  in  going  on  a  track,  instead 
of  the  apace  between  the  tracks,  so  aa  to  pre- 
clude a  recovery  for  his  injuries  by  a  passing 
engine,  held,  nnder  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1107,  1108;  Dec  Dig.  f 
280.»] 

4.    MASTEB-  AMD    SEBVANT    (§    286*)— INJTJBIES 

to   Servant  —  Neoliqbncb— Question  foe 

Jury. 

Whether  a  railroad,  causing  injury  to  its 
timekeeper  of  a  crew  by  running  an  engine 
a^inst  him,  was  negligent  in  running  the  en- 
gine at  an  excessive  speed  and  in  failing  to 
ring  the  bell  and  to  keep  a  proper  lookout  for 
servants  on  and  near  the  track  held,  under  the 
evidence,  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $  1033;    Dec.  Dig.  g  286.»] 

B.  Negligence  (8  86*) — "Proximate  Cause." 
"Proximate  cause"  is  defined  generally  as 
the  caus«  which  leads  to,  or  may  naturally  be 
expected  to  produce,  the  result. 

[Ekl.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  ti  69,  70;    Dec.  Dig.  t  56.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5758,  5769;   vol.  8,  p.  7771.] 

6.  Master  and  Servant  ({  289*)->-In juries 
TO  SenvANT- Proximate  CauseJ— Question 
FOR  Jury. 

Whether  the  proximate  cause  of  an  injury 
to  the  timekeeper  of  a  railroad  track  crew  was 
the  negligence  of  the  railroad  in  the  operation 
of  its  engine,  or  the  negligence  of  the  time- 
keeper,' held,  under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1131 ;   Dec.  Dig.  i  288.*J 

7.  Mastbb  ahd  Servant  ({  289*)— Injubies 
TO  Servant— Contributory  NEOuaENCs. 

One  employed  as  timekeeper  of  a  crew  en- 
gaged in  improving  railroad  tracks  may,  when 
on  a  track  in  the  performance  of  his  duty,  as- 
sume that  servants  in  charge  of  engines  or 
trains  will  properly  perform  their  duties,  and 
will  not  needlessly  or  recklessly  expose  him  to 
<ldanger  by  the  improper  movement  of  trains 
or  engines  under  their  control,  and  be  is  not, 
aa  a  nMtter  of  law,  gnilty   of   negligenoe   in 


going  on  a  track  in  the  performance  of  his  duty 
merely  because,  bad  he  looked  once  more,  he 
would  have  seen  an  approaching  engine  in  time 
to  have  escaped  from  the  track. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1118;   Dec.  Dig.  {  289.*] 

8.  Master  and  Servant  (g  216*)— Injuries 
to  Servant— Assumption  of  Rib?— Negli- 
gence OF  Fellow  Servant. 

An  emplojri  of  a  railroad  assnmes  all  rea- 
sonable risks  incident  to  bis  employment,  but, 
under  the  fellow  servant  act,  he  does  not  neces- 
sarily assume  all  risks  resulting  from  the  negli- 
gence of  his  co-servants;  and,  in  the  event  of 
such  negligence,  proximately  caasing  an  injury, 
he  is  entitled  to  recover. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I  fi67 ;   Dec.  Dig.  |  216.*] 

9.  Master  and  Servant  ({  285*)- Injuries 
TO  Servant— Contributory  Negligence- 
Burden  OF  Proof. 

The  burden  of  proving  contributory  negli- 
gence of  a  servant  suing  for  a  personal  injuTT- 
18  on  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  908;   Dec  Dig.  {  265.*] 

10.  Negligence  ({  136*)  —  QxnsnoN  toe 
Jury. 

Where,  In  view  of  the  facts,  tbe  qnestton 
of  negligence  is  one  as  to  which  men  may  hon- 
estly differ,  the  case  is  for  the  inry,  though  the 
facts  are  not  in  dispute,  and  it  b  only  when  the 
facts  are  such  that  all  reasonable  men  must 
draw  the  same  conclusion  that  the  question  of 
negligence  is  one  of  law. 

[E3d.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  S§  279,  280;    Dec  Dig.  |  136.*1 

11.  Pleading  (g  248*)  —  Amendments  —  Al- 
L0WANCB>— "Cause  of  Action." 

Where,  in  an  action  for  injuries  to  a  serv- 
ant run  down  by  an  engine,  the  complaint  al- 
leged that  the  railroad  was  negligent  in  run- 
ning the  engine  at  an  nnnecessarily  high  speed, 
and  in  negligently  failing  to  give  any  signal  of 
the  danger  or  the  approach  of  tlie  engine,  the 
allowance  during  the  trial  of  an  amendment, 
alleging  tliat  the  railroad  negligently  failed  to 
keep  a  sufficient,  or  any,  lookout  for  persons 
on  the  track,  did  not  change  the  original  cause 
of  action,  but  merely  made  the  averments  of 
negligence  more  definite  and  certain;  a  "cause 
of  action"  bein^  that  which  produces  the  neces- 
sity for  bringing  action  (citing  Words  and 
Phrases,  vol.  2,  p.  1015). 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  687,  693-700;   Dec  Dig.  I  248.*] 

12.  Appeal  and  Error  (f  877*)  —  Review  — 
Parties  Who  Cah  Allege  Brbob— E^robsi 
AS  TO  Respondent. 

Where  instructions  were  as  favorable  to 
the  defeated  party  as  he  conld  expect  under  the 
law,  the  court  on  his  appeal  will  not  deter- 
mine whether  any  part  of  the  instructions  was 
erroneous  as  to  tne  successful  party, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E>rror.  Cent  Dig.  S§  3560,  3562;  Dec  Dig.  | 
877.*] 

18.  Appeal  and  Error  ({  1024*)— Review- 
Questions  Reviewable  —  Findings  ok 
Confljctino  Affidavits. 

Where  the  affidavits  on  the  issue  of  lio- 
proper  remarks  of  the  counsel  of  the  success- 
ful party  in  his  argument  to  the  jury  were 
conflicting,  the  court  on  appeal  will  not  disturb 
the  denial  of  a  new  trial,  on  the  ground  of 
such  improper  argnment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C!ent  Dig.  ||  4020,  4027;  Dec  Dig.  {f 
1024.*! 
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14.  Appeai  awd  Erbob  (J  1004*)— Review— 
QXTEsnONS  Reviewable  — Amount  of  Rb- 

COVEBT. 

Damages  aasesBed  by  the  Jury  in  a  personal 
injury  action  will  not  be  disturbed  on  appeal. 

(Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3944;   Dec.  Dig.  {  1004.  •] 

15.  New  Tbial  (i  162*)  —  Gboundb  —  Exces- 
sive DAMA0G8 — Remittitur. 

Where  the  trial  court  believed  that  the 
damages  awarded  in  a  personal  injury  action 
were  eiceasive,  but  that  the  verdict  was  not  the 
result  of  passion  or  prejudice  or  undue  in- 
fluence, it  could  deny  a  motion  for  a  new  trial 
on  the  ground  of  excessive  damages,  on  condi- 
tion that  plaintiff  remit  all  in  excess  of  a 
specified   sum. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  SS  324,  325;  Dec.  Dig.  i  162.»] 

16.  Appeal  and  Bbbob  (|  1004*)— Review- 
Questions  Revibwablb— Refusai,  to  Un- 
oonditionaxxy  Set  Aside  Vbbdict. 

Error  cannot  be  predicated  on  the  refusal 
of  the  trial  court  to  unconditionally  set  aside  a 
verdict  on  account  of  excessive  damages. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3945;    Dec.  Dig.  §  1004.*] 

Appeal  from  Circuit  Court,  Lane  County; 
Ii.  T.  Harris,  Judge. 

Action  by  M.  J.  Doyle  against  the  Southern 
Pacific  Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals. .  Affirmed. 

This  is  an  action  by  M.  J.  Doyle  against  the 
Southern  Pacific  Company,  for  $100,000  dam- 
ages, on  account  of  injuries  received  whUe  in 
defendant's  employ,  through  being  run  down 
by  one  of  its  engines.  The  grounds  upon 
which  recovery  is  sought  appear  from  the 
pleadings;  the  Issues  framed  thereby  being 
set  out  in  the  instructions  given  to  the  Jury 
by  the  court  Owing  to  the  lucid  and  concise 
manner  in  which  the  questions  and  issues  in- 
volved are  there  stated,  the  Instructions  (ex- 
cept as  to  those  usually  termed  "statutory," 
concerning  which  .no  question  is  presented) 
are  given  In  full,  as  follows: 

"Gientlemen  of  the  Jury,  It  is  made  the  duty 
of  the  court  to  Instruct  you  as  to  the  rules 
of  law  which  shall  be  applied  by  you  in  de- 
,  termlnlng  the  Issues,  which,  mider  the  plead- 
ings, you  are  to  decide.  In  this  proceeding 
M.  J.  Doyle  is  known  as  plaintiff,  and  the 
Southern  Pacific  Company  is  known  as  de- 
fendant 

"The  plaintiff  has  filed  his  complaint  here- 
in, and  in  his  complaint  alleges  what  he  says 
is  his  ground  of  action  and  upon  which  he 
bases  his  claim  of  recovery;  and  In  the  com- 
plaint the  plaintiff  alleges  that  the  defendant 
is  a  corporation  having  an  organization  and 
engaged  In  business  in  the  state  of  Oregon, 
and  as  such  corporation  was  at  all  times  and 
dates  hereinafter  mentioned  engaged  in  op- 
erating a  railroad  from  the  city  of  Portland 
In  the  state  of  Oregon  to  the  city  of  San 
Francisco  In  the  state  of  California  and  in 
commerce  between  said  points.  The  answer 
which  is  filed  by  the  defendant  admits  the  al- 
legations which  I  have  Just  called  your  at- 
tention to.  so  that,  in  deciding  this  case,  you 


shall  take  as  an  admitted  fact  that  the  de- 
fendant Is  a  corporation  having  an  organl^- 
tlon  within  the  state  of  Oregon,  and  ea- 
gaged  in,  and  that  it  was  engaged  at  the  time 
mentioned  In  the  complaint  in,  operating  a 
railroad  from  the  city  of  Portland  in  the  state 
of  Oregon  to  the  city  of  Ban  Francisco  in  the 
state  of  California.  Now  the  complaint  fur- 
ther alleges  that  on  and  prior  to  the  24th  day 
of  October,  1906,  the  plaintiff  was  In  the  em- 
ploy of  the  defendant  at  and  near  the  station 
of  Divide  in  lane  county,  on  said  railroad 
line  of  the  defendant  as  a  timekeeper,  keep- 
ing the  time  of  a  number  of  sectionmen  who 
were  at  work  and  engaged  in  preparing  said 
road  for  commerce  and  the  carrying  of  freight 
and  passengers  between  said  states.  The  de- 
fendant in  its  answer  admits  that  prior  to 
the  24th  day  of  October,  1906,  the  plaintUT 
was  in  the  employ  of  the  defendant  at  and 
near  the  station  of  Divide,  In  Lane  county,  on 
said  railroad  line  of  the  defendant  as  time- 
keeper. The  allegation  In  the  answer  is  that 
as  to  this  paragraph  which  I  have  Just  read 
to  yon,  the  defendant  denies  all  of  the  allega- 
tions thereof,  except  the  one  wldch  I  hare 
said  the  defendant  admits,  and  by  reason 
thereof  the  defendant  denied  that  on  the  date 
mentioned  the  plaintiff  was  keeping  the  time 
of  a  number  of  sectionmen,  the  date  mention- 
ed being  the  24th  day  of  October,  1906,  who 
were  at  work  on  said  road,  and  engaged  in 
preparing  said  road  for  commerce  and  the 
carrying  of  freight  and  passengers  between 
said  states.  Now,  then,  by  reason  of  this  al- 
legation which  Is  denied  in  the  answer  of  de- 
fendant. It  Is  necessary  for  you  to  determine, 
among  other  questions,  whether  or  not  the 
plaintiff  was,  on  the  24th  day  of  October, 
1906,  keeping  the  time  of  a  number  of  sec- 
tionmen who  were  at  work  on  said  road  and 
engaged  In  preparing  said  road  for  commerce 
and  the  carrying  of  freight  and  passengers 
between  said  states. 

"The  plaintiff  further  alleges  in  his  com- 
plaint that  on  said  24th  day  of  October,  1906, 
and  while  the  said  plaintiff  was  engaged  in 
his  duties,  and  was  performing  the  same 
with  all  reasonable  and  ordinary  care,  the 
defendant  aud  its  employes  in  charge  of  and 
controlling  and  managing  a  certain  engine 
operated  upon  said  road  and  belonging  to 
said  defendant,  and  engaged  in  said  Inter- 
state commerce  upon  said  road,  so  carelessly 
and  negligently  run  down  upon  the  side  track 
upon  which  the  plaintiff  was  standing  in  the 
performance  of  his  duties  and  In  the  exercise 
of  ordinary  care,  at  a  dangerous,  unsafe,  and 
unnecessarily  high  rate  of  speed,  and  care- 
lessly and  negligently  failed  to  give  the  plain- 
tiff or  the  other  men  employed  in  the  vicinity 
any  signal  or  warning  of  the  danger  of  the 
approach  of  said  engine,  and  negligently  fail- 
ed and  neglected  to  keep  a  sufficient  or  any 
lookout  for  persons  upon  the  track,  and  es- 
pecially for  this  plaintiff  and  other  employes 
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likely  to  be  npon  the  track.  The  defendant, 
as  to  this  allegation  to  which  I  have  called 
your  attention,  denies  every  allegation  con- 
tained therein,  except  that  the  plaintiff  was 
run  over  by  one  of  the  defendant's  engines, 
as  a  result  of  which  the  plaintiff  suffered  an 
Injury. 

"Now,  the  plalntUT  further  alleges  In  bis 
complaint  that,  by  reason  of  the  alleged  neg- 
ligence of  the  defendant,  and  without  any 
fault  upon  the  part  of  plaintiff,  the  engine 
struck  the  plaintiff  when  be  was  so  In  the 
performance  of  his  duties,  without  any  warn- 
ing or  notice,  whereby  he  was  thrown  to  the 
ground  and  braised  and  mangled,  and  bis 
limbs  were  crushed  and  broken,  and  that  it 
was  necessary  to  have  both  legs  amputated 
above  the  knees,  whereby  the  plaintiff  lost 
bis  legs  and  feet,  and  was  and  will  be  crip- 
pled for  all  time,  and  Incapacitated  from  bis 
business  and  avocation  as  timekeeper  and 
from  carrying  on  any  business  requiring  phys- 
ical labor,  and  whereby  be  has  suffered  great 
pain  and  agony  and  discomfort,  and  whereby 
he  will  continue  to  suffer  great  pain  and 
agony  and  discomfort  during  bis  entire  life, 
and  whereby  be  has  been  and  will  be  pre- 
vented from  enjoying  the  ordinary  pleasures 
of  life,  and  especially  those  pleasures  and 
pursuits  requiring  the  use  of  his  feet  and 
legs,  and  will  be  unable  to  care  for  himself, 
and  will  be  compelled  to  employ  some  one  to 
minister  to  and  take  care  of  blm  during  the 
rest  of  bis  life.  As  to  this  further  allegation 
to  which  I  have  last  called  your  attention, 
the  defendant  denies  each  and  every  part 
thereof,  except  that  the  defendant  admits 
that  on  October  24,  1006,  plaintiff  was  run 
over  by  one  of  defendant's  engines,  as  a  re- 
sult of  which  plaintiff  sustained  injuries  to 
both  of  his  legs  resulting  in  their  amputa- 
tion. Therefore,  In  determining  the  Issues  to 
be  tried  In  this  case,  you  are  to  take  as  an 
admitted  fact  that  one  of  the  engines  of  the 
defendant  ran  over  the  plaintiff,  and  by  rea- 
son thereof  the  plaintiff  sustained  injuries  to 
t>oth  of  bis  legs,  resulting  in  their  amputa- 
tion. Up  to  this  point  and  by  reason  of  the 
allegations  contained  in  the  complaint,  and 
the  denials  contained  In  the  answer,  the  prin- 
cipal Issue  for  yon  to  determine  is  whether 
there  was  or  was  not  negligence  upon  the  part 
of  the  defendant  The  alleged  negligence  up- 
on the  part  of  the  defendant  being  bis  negli- 
gence alleged  in  the  complaint,  namely,  that 
tbe  defendant  so  carelessly  and  negligently 
operated  said  engine  as  to  carelessly  and  neg- 
ligently run  down  upon  tbe  side  track  upon 
which  tbB  plaintiff  was  standing  in  tbe  per- 
formance of  bis  duties  and  in  the  exercise  of 
ordinary  care,  at  a  dangerous,  unsafe,  and 
unnecessarily  high  rate  of  speed,  and  care- 
lessly and  negligently  failed  to  give  the  plain- 
tiff or  the  other  men  employed  in  the  vicinity 
any  signal  or  warning  of  tbe  danger  or  the 
approach  of  the  said  engine. 

"It  Is  further  alleged  in  the  complaint  that 
the  plaintiff  was  damaged  in  the  sum  of  $100,- 


000.  This  allegation  is  denied  by  the  answer ; 
and,  in  addition  to  the  issue  to  which  I  have 
called  your  attention,  it  is,  of  course,  one  of 
tbe  Issues  to  be  tried.  Now,  in  addition  to 
the  denials  contained  in  the  answer,  and  in 
addition  to  the  admissions  contained  in  tbe 
answer  which  I  have  called  your  attention 
to,  the  defendant  set  up  what  is  termed  in 
the  answer  a  further  and  separate  defense, 
and  alleges  that  on  October  24,  1906,  while 
the  defendant  was  running  one  of  its  helper 
engines  on  a  side  track  at  Divide,  Or.,  said 
engine  being  then  and  there  carefully  run 
and  operated,  after  the  whistle  on  said  en- 
gine had  been  sounded,  and  while  tbe  bell  on 
said  engine  was  being  run'g  continuously,  and 
said  engine  was  moving  at  a  moderate  and 
reasonably  *afe  rate  of  speed,  the  plaintiff 
herein,  notwithstanding  what  be  heard,  and 
by  the  exercise  of  ordinary  care  and  diligence 
should  and  could  have  heard  said  whistle 
and  said  bell,  and  notwithstanding  he  saw 
and  heard,  and  by  the  exercise  of  ordinary 
care  and  diligence  should  have  and  could 
have  seen  and  heard,  said  engine  approaching 
in  ample  time  to  avoid  said  accident,  sudden- 
ly, carelessly,  negligently,  and  recklessly  step- 
ped onto  and  stood  on  said  side  track  closely 
In  front  of  said  approadiing  engine,  without 
giving  to  defendant  or  any  one  any  notice  or 
warning  or  opportunity  to  know  of  his  pres- 
ence, so  that  he  was  thereby  struck  by  said 
engine  without  negligence  on  de^ndant's  part, 
and  was  then  and  there  knocked  down  by 
said  engine  and  received  the  injuries  to  bis 
legs  complained  of;  that  said  injuries  were 
received  solely  because  of  plaintiff's  own  neg- 
ligence and  want  of  care  as  aforesaid.  To 
this  further  and  separate  answer  of  tbe  de- 
fendant the  plaintiff  flies  another  paper  here- 
in, which  is  designated  as  a  reply.  And  in 
the  reply  of  the  plaintiff  all  of  the  further 
and  separate  matter  constituting  the  further 
and  separate  defense,  which  I  have  calleo 
your  attention  to,  is  denied  by  the  plaintiff, 
except  that  the  plaintiff  admits  in  his  reply 
that  the  plaintiff  was  struck  and  knocked 
down  by  the  engine  of  the  defendant  and  re- 
ceived the  Injuries  to  his  legs  complained  of 
Now,  by  reason  of  the  allegations  contained 
in  the  further  and  separate  answer  and  de- 
fense of  tbe  answer,  and  the  denials  thereto 
contained  in  tbe  reply,  an  Issue  Is  raised 
whlcih  you  are  required  to  try,  and  that  Is- 
sue is  the  one  as  to  whether  or  not  tbe  plain- 
tiff was  guilty  of  contributory  negligence. 

"Concisely  speaking,  the  main  Issues  and 
principal  Issues  which  you  have  to  determine 
are:  First,  whether  there  was  or  was  not 
negligence  in  the  particulars  alleged  in  the 
complaint  upon  the  part  of  the  defendant  If 
there  was  negligence  upon  the  part  of  de- 
fendant in  the  particulars,  or  some  of  the 
particulars,  named  In  tbe  complaint,  then 
whether  there  was  or  was  not  contributory 
negligence  upon  tbe  part  of  the  plaintiff.  But 
if  there  was  negligence  upon  the  part  of  the 
defendant,  and  was  not  contrlbutoiy  negli- 
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gence  upon  the  part  of  tbe  plaintia,  then  the 
aezt  issue  for  you  to  determine  is  the  amount 
of  damages  to  which  the  plaintiff  would  l>e 
entitled,  if  any.  I  shall  instruct  you,  gentle- 
men of  the  Jury,  more  in  particular,  first,  as 
to  the  Issue  of  the  alleged  negligence  upon 
the  part  of  the  defendant;  and  then  more 
fully  as  to  the  alleged  negligence  upon  the 
part  of  plaintiff,  alleged  hy  defendant  as  con- 
stituting contributory  negligence;  and  then 
more  fully  as  to  the  elements  which  you  can 
take  into  consideration  in  estimating  the. 
amount  of  damages  to  be  awarded  to  the 
plaintiff,  if  you  find  that  the  plaintiff  is  enti- 
tled to  any  damages.  The  only  negligence 
charged  in  the  complaint  is  that  the  defend- 
ant by  its  employes  in  charge  of  and  opera- 
ting and  managing  this  helper  engine  careless- 
ly and  negligently  ran  the  engine  upon  the 
side  track  upon  which  the  plaintiff  was  in 
tbe  performance  of  his  duty,  at  a  dangerotis, 
unsafe,  and  unnecessarily  high  rate  of  speed, 
and  car^essly  and  negligently  failed  to  give 
plaintiff  any  signal  or  warning  of  the  danger 
of  the  approaching  engine,  and  carelessly  and 
negligently  failed  to  keep  a  sufficient  or  any 
lookout  for  plaintiff  or  other  employes  likely 
to  be  upon  the  track.  It  is  not  enough  to  en- 
title the  plaintiff  to  recover  merely  to  show 
the  injury  or  accident,  and  that  be  received 
injury  while  in  the  employ  of  the  defendant, 
but  he  must  go  further  and  prove,  by  a  pre- 
ponderance of  the  evidence,  that  the  defend- 
ant was  ne^lgent  as  charged  In  the  com- 
plaint, and  that  this  negligence,  if  any,  caused 
the  plaintiff's  injury.  Proof  of  an  accident 
and  resulting  injury  is  not  sufficient  proof  to 
entitle  plaintiff  to  recover.  As  I  have  stated, 
tbe  mere  fact  that  the  plaintiff  was  injured, 
and  that  the  defendant's  engine  caused  the 
injury,  does  not  entitle  plaintiff  to  recover. 
The  right  to  recover  in  this  case,  if  it  exists 
at  all,  is  based  upon  the  alleged  negligence 
of  the  defendant  in  one  or  more  particulars 
named  in  tbe  complaint,  which  particulars 
are,,  as  1  have  already  charged  you.  that  de- 
fendant negligently  ran  said  helper  engine 
upon  the  side  track  upon  which  plaintiff  was 
In  the  performance  of  his  duty,  at  a  danger- 
ous, unsafe,  and  unnecessarily  high  rate  of 
speed,  and  carelessly  and  negligently  failed 
to  give  plaintiff  any  signal  or  warning  of  the 
danger  of  the  approach  of  tbe  engine,  and 
carelessly  and  negligently  failed  to  keep  a 
sufficient  or  any  lookout  for  plaintiff  and  oth- 
er employes  likely  to  be  upon  tbe  track;  and, 
if  it  appears  from  the  testimony  that  plain- 
tiff was  injured,  and  that  this  engine  caused 
the  injury,  yet  that  tbe  Injury  was  without 
the  fault  or  negligence  of  tbe  defendant,  and 
while  the  defendant  was  exercising  ordinary 
care  and  prudence  in  the  operation  and  move- 
ment of  its  engines,  then  the  defendant  would 
be  entitled  to  a  verdict.  It  was  tbe  duty  of 
the  defendant  to  exercise  ordinary  and  rea- 
sonable care  in  moving  the  helper  engine  on 
the  side  track,  so  as  to  avoid  injury  to  its  ein- 
ploy^  and  to  the  plaintiff,  if  he  was  an  em- 


ploy6  at  that  time  engaged  in  tb6  perform- 
ance of  his  duty.  That  its  duty  to  exercise 
ordinary  and  reasonable  care  in  moving  said 
helper  engine  is  such  care  as  an  ordinarily 
prudent  person  would  and  should  use  under 
the  circumstances,  and  whether  or  not  such 
care  was  or  was  not  used  In  this  particular 
case  Is  a  question  of  fact  for  you  to  deter- 
mine. 

"If  you  find  by  a  preponderance  of  tbe  evi- 
dence that  the  defendant  ran  such  helper  en- 
gine down  the  side  track  at  a  dangerous,  un- 
safe, and  unnecessarily  high  rate  of  speed, 
and  that  an  ordinarily  prudent  person  engag- 
ed in  such  business  would  not  have  so  run 
said  engine,  and  that  by  reason  of  such  speed 
of  said  engine  the  plaintiff,  without  contrib- 
utory negligence  on  his  part,  was  injured, 
then  plaintiff  would  l>e  entitled  to  a  verdict 
If  you  find  by  a  preponderance  of  the  evi- 
dence that  tbe  defendant  ran  said  helper  en,- 
gine  down  the  side  track,  and  did  not  ring 
the  beii  of  the  engine,  sound  the  engine  whis- 
tle, and  if  you  further  find  that  an  ordinarily 
prudent  person  engaged  in  said  business 
would  have  rung  said  i>ell  or  sounded  said 
whistle,  and  that  plaintiff,  without  contribu- 
tory negligence  upon  his  part,  was  injured 
lie^use  of  tbe  failure  to  ring  said  bell  and 
sound  said  whistle,  then  your  verdict  should 
be  for  the  plaintiff.  If  you  find  by  a  prepon- 
derance of  the  evidence  that  the  defendant 
ran  said  helper  engine  down  said  side  track, 
and  tbe  men  operating  said  helper  engine 
failed  to  keep  such  lookout  as  an  ordinarily 
prudent  person  engaging  in  such  business 
would  hare  kept,  and  that  the  plaintiff  was 
injured  because  said  men  in  said  engine  fail- 
ed to  keep  such  a  lookout  as  an  ordinarily 
prudent  man  would  have  kept  under  such  cir- 
cumstances, and  that  the  plaintiff  is  not 
chargeable  with  contributory  negligence,  then 
your  verdict  should  be  for  the  plaintiff. 

"The  burden  of  proof  to  show  negligence 
upon  the  part  of  the  defendant  rests  upon  the 
plaintiff :  and  the  plaintiff,  before  he  is  enti- 
tled to  a  verdict,  must  show,  by  a  preponder- 
ance of  the  evidence,  that  the  injury  resulted 
from  the  engine  being  run  at  a  rate  of  speed 
higher  than  an  ordinarily  prudent  person  en- 
gaged in  such  business  would  have  run  said 
engine,  and  that  said  injury  resulted  from  fail- 
ure of  tbe  men  operating  said  engine  to  give 
such  signals  or  signal  as  an  ordinarily  prudent 
person  engaged  in  such  business  would  have 
given,  or  that  the  injury  resulted  from  the  fail- 
ure of  the  men  in  the  engine  to  keep  such  a 
lookout  as  an  ordinarily  prudent  person  en- 
gaged in  such  business  would  have  kept  But 
if  the  plaintiff  fails  to  prove  by  a  preponder- 
ance of  evidence  that  said  injury  resulted 
from  tbe  engine  being  run  at  a  rate  of  speed 
higher  than  an  ordinarily  prudent  person  en- 
gaged in  such  business  would  have  run  such 
an  engine,  and  also  fails  to  prove  by  a  pre- 
ponderance of  tbe  evidence  that  the  injury 
resulted  from  the  failure  to  sound  the  engine 
whistle  and  ring  the  engine  bell,  such  as  an 
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ordinarily  prudent  person  engaged  in  such 
business  would  have  done,  and  also  fails  to 
prove  by  a  preponderance  of  the  evidence 
that  the  Injury  resulted  from'  the  failure  of 
the  men  operating  the  engine  to  keep  such 
lookout  as  an  ordinarily  prudent  person  en- 
gaged in  such  business  would  have  kept, 
then  your  verdict  will  be  for  the  defendant. 
I  instruct  you  that  the  defendant  had  a  right 
to  move  its  engine  on  this  passing  track  In 
the  way  and  manner  in  whicfh  ordinarily  pru- 
dent persons,  under  the  circumstances,  engag- 
ed in  that  business  would  have  moved  the 
same,  and  that  its  employes  in  charge  of  the 
engine  could  move  the  same  at  a  reasonable 
rate  of  speed,  such  as  ordinarily  prudent  per- 
sons, engaged  in  that  business,  under  the  cir- 
cumstances, would  have  moved  the  same. 
There  was  no  speed  limit  at  which  this  en- 
gine was  required  to  be  moved  at  that  place, 
and  it  would  not  be  negligence  upon  the  part 
of  the  company  or  its  employes  to  move  that 
engine  at  that  point  on  that  side  track  at  a 
high  rate  of  speed,  if  the  employes  and  other 
persons  who  might  be  In  the  vicinity  could, 
by  the  exercise  of  ordinary  care,  have  seen  or 
discovered  the  movement  of  such  an  engine 
in  time  to  avoid  being  injured  by  being  on 
the  track.  EiVen  if  the  fireman  or  engineer 
had  seen  Doyle  standing  on  the  track,  they 
would  have  the  right  to  assume  that  he  would 
exercise  the  prudence  and  care  of  an  ordi- 
narily prudent  person  In  avoiding  accident  or 
Injury.  The  fireman  or  engineer  was  not 
bound  to  maintain  a  constant  lookout  toward 
the  plaintiff,  or  any  person  who  might  have 
been  on  the  track,  or  constantly  to  look  at  a 
point  within  any  particular  distance  in  front 
of  this  backing  engine. 

'In  passing  upon  the  qneetion  of  whether 
or  not  there  was  negligence  in  the  operation 
of  said  helper  engine  in  the  matter  of  speed, 
In  the  matter  of  giving  signals  and  In  the 
matter  of  keeping  a  lookout,  and  Tn  deter- 
mining whether  there  was  neglect  in  these 
or  any  of  these  particulars,  you  have  a  right 
to  consider  the  place  where  the  injury  oc- 
curred, the  curvature  of  the  road,  the  ob- 
struction of  the  view,  if  any,  the  distance 
which  could  be  seen  upon  the  track,  the  men, 
and  what  they  were  engaged  jn  along  the 
track,  and  all  other  drcnmstances  which  sur- 
round the  case  and  aid  you  in  reaching  a 
conclusion  as  to  whether  or  not  the  manner 
In  which  the  engine  was  operated,  so  far  as 
it  pertains  to  speed,  signals,  and  lookout,  was 
reasonably  and  ordinarily  prudent  under  the 
circumstances.  It  is  alleged  by  the  defend- 
ant that  the  plalntlfF  was  himself  guilty  of 
contributory  negligence,  and  upon  that  ques- 
tion I  charge  you  that  the  burden  of  proof  is 
upon  the  defendant ;  and.  If  you  are  in  doubt, 
and '  the  evidence  is  evenly  balanced  upon 
that  question,  you  should  find  for  the  plain- 
tiff thereon ;  that  is,  the  plaintiff  is  not  oblig- 
ed to  show  that  he  was  without  contributory 
negligence,  but  it  must  appear  from  the  evi- 
dence, and  by  a  preponderance  thereof,  that 


the  plaintiff  was  guilty  of  contributory  neg- 
ligence, to  become  available  as  a  defense.  If 
you  find  by  a  preponderance  of  the  evidence 
that  the  plaintiff  beard,  or  by  the  exercise 
of  ordinary  care  and  diligence  should  or 
could  have  heard,  the  whistle  or  beU,  if 
sounded,  you  should  find  that  plaintiff  saw 
or  heard,  or  by  the  exercise  of  ordinary  care 
and  diligence  should  or  could  have  seen  or 
heard,  said  engine  approaching  in  ample 
time  to  avoid  said  accident,  and  stepped  onto 
or  stood  on  said  track,  and  by  reason  there- 
of sustained  the  injury,  then  the  plaintiff 
was  guilty  of  contributory  negligence,  and 
the  defendant  would  be  entitled  to  a  verdict 
A  railroad  track  Is  a  place  of  danger,  and 
the  plaintiff,  as  a  trackman  employed  to  work 
at  the  place,  was  bound  to  know  and  antici- 
pate that  a  train  or  engine  might  come  at 
any-  time,  and  It  wa»  his  duty  to  keep  a 
careful  lookout  for  the  approach  of  any  en- 
gine or  train  in  either  direction;  If  he  got 
on  the  track  between  the  rails  when  it  was 
negligence  for  him  so  to  do,  and  was  there- 
by run  over,  he  took  the  risk,  and  your  ver- 
dict under  those  circumstances,  if  you  so 
find,  should  be  for  the  defendant.  I  instruct 
you  that  one  who  is  working  in  a  place  of 
danger,  where  he  is  exposed  to  danger,  must 
exercise  his  faculties  for  his  own  protection, 
and  if  he  falls  to  do  so,  and  his  failure  Is 
the  cause  of  the  Injury,  be  cannot  recover 
therefor. 

"I  Instruct  you,  further,  that  walking  or 
standing  upon  a  railroad  track  when  trains 
or  engines  are  at  any  time  liable  to  pass, 
without  looking  or  listening  to  see  whether 
a  train  Is  approaching.  Is  negligence  which 
will  prevent  a  recovery  for  any  injury  re- 
ceived by  being  run  over  by  the  engine.  If 
the  plaintiff  was  injured  by  reason  of  his 
own  carelessness  or  negligence,  he  cannot  re- 
cover, although  you  may  find  that  bis  neg- 
ligence may  have  been  slight,  and  although 
you  may  find  that  the  defendant  may  also 
have  been  negligent  If  you  find  from  the 
evidence  that  the  plaintiff  himself  was  care- 
less or  negligent  at  the  time  and  place  of  the 
accident,  and  that  this  carelessness  or  neg- 
ligence upon  his  part  caused  or  contributed- 
to  bis  injury,  then  I  instruct  you  that  the 
plaintiff  cannot  recover,  even  though  you 
may  find  that  the  defendant  was  also  neg- 
ligent. It  was  the  duty  of  the  plaintiff,  as 
an  ordinarily  prudent  person  In  going  upon 
the  track,  to  keep  careful  watch  for  the  ap- 
proach of  any  engine  or  train  upon  this 
track  In  either  direction,  and  If  he  went  up- 
on the  track  and  failed  to  look  behind  him, 
or  to  listen  carefully  for  the  approach  of  an- 
engine  or  train  which  might  be  coming  in 
his  direction,  and  because  of  his  failure  to 
look  or  listen,  or  because  be  looked  or  lis- 
tened carelessly  or  negligently,  be  did  not 
discover  the  engine  in  time  to  avoid  the  ac- 
cident, and  he  was  thereby  run  over,  he 
would  not  be  entitled  to  recover.    I  Instruct 
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you  that,  If  yon  find  from  the  evidence  that 
the  defendant  by  Its  servants  and  agents  In 
charge  of  this  engine  gave  the  nsnal  and  or- 
dinary warning  of  its  approach  on  the  side 
track  at  and  immediately  before  the  acci- 
dent, by  either  sounding  its  whistle  in  the 
usual  and  ordinary  manner  at  a  reasonable 
distance  from  the  plaintiff,  or  by  ringing  the 
bell,  so  that  if  the  plaintiff  bad  been  In  the 
exercise  of  ordinary  care  he  could  and  should 
have  heard  such  whistle  or  ringing  of  the 
bell  and  discovered  the  approach  of  said  en- 
gine in  time  to  avoid  the  accident,  then  the 
plaintiff  is  not  entitled  to  recover,  and  your 
verdict  should,  in  that  event,  be  for  the  de- 
fendant It  Is  a  question  of  fact  for  you  to 
determine  whether  the  plaintiff  was  guilty 
of  negligent  conduct  which  contributed  to  the 
injury.  In  determining  whether  the  plaintiff 
was  guilty  of  contributory  negligence  -you 
have  the  right  to  talte  into  consideration  the 
employment  of  plaintiff,  the  duties  of  his  em- 
ployment, the  business  In  which  he  was  en- 
gaged, if  any,  at  the  time  of  the  accident,  the . 
relative  positions  of  the  main  and  side 
traclts,  the  distance  between  the  tracks,  the 
nature  of  the  ground  next  to  the  side  of  the 
track,  the  curvature  of  the  track.  If  any,  the 
train  on  the  main  track,  and  aU  the  circum- 
stances, whatever  you  find  the  circumstan- 
ces to  be;  and  if,  under  all  the  circumstan- 
ces, you  find  that  the  plaintiff  acted  as  an 
ordinarily  reasonably  prudent  man  would 
have  acted,  then  he  would  not  be  guilty  of 
contributory  negligence ;  If  you  find  that  the 
plaintiff  did  not,  under  all  the  circumstances, 
act  as  an  ordinarily  prudent  and  careful 
man  would  have  acted,  then  he  must  be 
deemed  guilty  of  contributory  negligence. 

"In  considering  the  case  and  arriving  at  a 
verdict  It  Is  your  duty  not  to  allow  your- 
selves to  be  Influenced  or  controlled  by  any 
consideration  of  feeling,  passion,  prejudice, 
or  sympathy  for  or  against  either  of  the 
parties  to  the  cause,  nor  will  you  be  Influenc- 
ed or  controlled  by  the  fact  that  the  defend- 
ant is  a  railroad  corporation.  It  Is  your  du- 
ty, and  you  are  required  under  the  law  to 
try  this  case  upon  the  law  and  the  evidence 
as  submitted  to  you  here,  and  to  try  this 
case  the  same  as  if  the  parties  to  this  suit 
were  Individuals.  If  yoa  find  that  the  plain- 
tiff IB  entlUed  to  a  verdict.  It  will  then  be 
your  duty  to  assess  the  damages  the  plaintiff 
has  sustained  by  reason  of  the  Injury,  and 
you  have  the  right,  when  assessing  the  dam- 
ages, to  take  Into  consideration  the  bodily 
pain  and  suffering  the  plaintiff  has  already 
undergone  and  will  hereafter  suffer  on  ac- 
count of  the  Injuries  received,  also  the  loss 
of  power  to  perform  labor  and  duties  which 
he  would  be  called  upon  to  perform  In  his 
condition  of  life,  and  the  Impairment  of  his 
capacity  to  earn  money,  and  the  bodily  and 
mental  suffering  to  which  the  plaintiff  will 
be  subjected  on  account  of  the  deformity  oc- 
cajsloned  by  the  loss  of  his  limbs;    and  if, 


after  considering  all  of  these  elements  of 
damages,  you  conclude  that  the  plaintiff  is 
entitled  to  recover,  it  is.  your  duty  to  deter- 
mine the  sum  that.  In  your  Judgment,  will 
compensate  plaintiff  for  injuries  he  received, 
not  exceeding  the  amount  asked  for  In  the 
complalnf.  Tou  are  the  exclusive  judges  of 
the  credibility  of  the  witnesses  testifying  In 
this  case,  and  it  Is  for  you  exclusively  to  de- 
termine the  facts  which  are  to  be  decided  In 
this  case.  •  •  •  Iiast  Thursday  you  were 
taken  to  view  the  scene  of  the  Injury  to  the 
plaintiff.  That  was  done  for  the  purpose  of 
enabling  you  to  understand  better  and  more 
clearly,  if  possible,  the  evidence  that  might 
be  adduced  here  at  the  trial  by  witnesses 
testifying  upon  the  witness  stand;  and,  In 
determining  the  issues  which  are  to  be  tried 
by  you,  you  should  so  take  and  consider  the 
evidence  which  has  been  offered  here  In  the 
trial  of  this  cause.    •    *    • » 

A  verdict  was  returned  in  plaintiff's  fa- 
vor for  the  sum  of  $45,000,  which  was  fol- 
lowed by  a  motion  for  a  new  trial,  based  up- 
on various  alleged  errors  occurring  at  the 
trial,  prominent  among  which  was  "excessive 
damages,  appearing  to  have  been  given  un- 
der the  influence  of  passion  and  prejudice." 
The  motion  was  denied,  on  condition  that 
plaintiff  remit  $10,000  of  the  Judgment,  and 
file  such  remittitur  within  20  days.  To  this 
plaintiff  assented,  leaving  a  judgment  in  hia 
favor  for  135,000.  Defendant  appeals,  as- 
signing numerous  errors,  which  will  be  con- 
sidered In  their  logical  order. 

Wm.  D.  Fenton  (R.  A.  Lelter  and  John  M. 
Pipes,  on  the  brief),  for  appellant  Roger 
B.  Slnnott  and  A.  S.  Bennett  (SInnott  & 
Adams,  Bennett  &  Slnnott  and  A.  0.  Wood- 
cock, on  the  brief),  for  respondent 

KINO,  J.  (after  stating  the  facts  aa  abov^. 
At  the  close  of  the  testimony  offered  on  be- 
half of  plaintiff  defendant  filed  a  motion  for 
a  nonsuit  alleging,  as  grounds  therefor,  that 
plaintiff  had  not  proved  a  cause  sufflcioit  to 
be  submitted  to  the  Jury,  and  that  there  was 
no  evidence  of  any  negligence  on  the  part  of 
the  defendant,  but  that  plaintiff  was  guilty 
of  negligence,  contributing  therAy  to  the 
cause  of  the  Injury,  which  motion  was  de- 
nied by  the  court  Tliis  was  followed  by  the 
introduction  of  testimony  on  the  part  of  de- 
fendant, and  at  the  close  of  all  testimony 
offered  at  the  trial  counsel  for  defendant  re- 
newed their  motion  for  a  nonsuit,  and  in 
addition  thereto  Interposed  a  motion  for  a  di- 
rected verdict  In  defendant's  favor,  based 
upon  substantially  the  same  grounds,  both 
of  which  were  overruled.  This  presents  the 
question  as  to  whether,  taking  the  evidence  as 
a  whole,  sufficient  facts  were  proved  to  "en- 
title the  cause  to  he  submitted  to  the  jury. 
The  testimony,  together  with  the  admitted 
facts  bearing  upon  the  points  raised  by  the 
motion,  when  viewed  in  the  light  of  infer- 
ences most  favorable  to  plaintiff  which  Of 
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Jury  was  entitled  to  give  It  (Kimz  r.  Oregon 
B.  R.  &  N.  C!o.,  51  Or.  191,  205,  93'Pae.  141, 
84  Pac.  504),  established  the  following  facts: 

Plaintiff,  at  the  time  of  the  accident,  was 
34  years  old.  In  good  health,  and  for  23  days 
had  been  and  was  in  the  employ  of  defend- 
ant as  "timekeeper,  and  as  a  general  man 
around,  going  'for  orders,  and  writing  the 
amount  of  work  done  through  the  day,  class 
of  work,"  eta  It  also  appears  to  have  been 
his  duty,  as  assistant  to  the  person  In  charge, 
to  see  that  the  men  k^t  at  work.  Until 
he  entered  defendant's  employ  his  experi- 
ence, in  connection  with  railways,  was  lim- 
ited to  that  of  conductor  on  one  of  the  elec- 
tric lines  In  Chicago.  At  the  time  of  the 
casualty  he  ha^  worked  about  three  days  in 
the  immediate  vicinity  thereof  as  timekeep- 
er, etc.,  of  a  "gang"  of  40  men,  being  at  a 
place  called  "Divide,"  on  the  boundary  line 
between  Douglas  and  Lane  counties.  At  this 
point  there  were  side  tracks  covering  a  dis- 
tance of  a  half  mile  or  more,  used  for  the 
purpose  of  facilitating  the  operation  and  pas- 
sage of  trains  running  between  Portland  and 
San  Francisco,  near  the  south  end  of  which 
was  a  turntable.  The  men  were  at  various 
places  along  the  tracks  in  a  southerly  direc- 
tion from  the  main  switch  for  a  distance  of 
about  1,100  feet,  and,  by  the  aid  of  what  is 
termed  "push  cars,"  were  distributing  grav- 
.  el  along  and  between  the  tracks  and  rails, 
pushing  the  gravel  under  the  ties,  and  doing 
various  other  kinds  of  work  connected  with 
the  improvement  of  the  tracks.  It  was  es- 
sential to  the  accuracy  of  "timekeeping"  that 
plaintiff  frequently  count  the  men  to  ascer- 
tain if  any  were  missing,  requiring  a  con- 
stant watch  over  the  employes,  who  by  rea- 
son of  their  occupation  were  continuously 
moving  from  place  to  place,  making  it  in- 
cumbent upon  plaintiff,  while  thus  engaged, 
to  move  on  and  about  the  tracks. 

Plaintiff  went  to  week  about  7  o'clock  on 
the  morning  of  the  24th,  at  which  time  a 
freight  train  arrived  from  the  direction  of 
San  Francisco.  This  train  was  drawn  by  two 
engines,  one  of  which  was  what  Is  known  as 
a  "helper,"  and  stopped  for  the  purpose  of 
leaving  the  "helper"  at  that  place.  The  help- 
er engine  was  uncoupled  and  moved  onto  the 
side  track.  Tihe  train  then  proceeded  norther- 
ly towards  Portland,  while  at  the  same  time 
the  helper  engine,  for  the  purpose  of  being  re- 
versed, moved  southerly  in  the  direction  of 
the  turntable.  Plaintiff  at  the  time  had  not 
noticed  the  extra  engine,  and,  having  ho 
knowledge  of  its  being  left  there,  or  of  its 
being  on  the  side  track,  stepped  upon  the  side 
track  and  proceeded  to  walk  southerly  there- 
on, but  before  so  doing  looked  in  each  direc- 
tion, at  which,  time  he  could  not  see  the  en- 
gine; the  track  being  clear.  Owing  to  the 
slight  curvature  in  the  track  and  the  moving 
train,  his  vision  in  the  direction  from  which 
the  engine  came  was  limited  to  a  distance  of 
about  200  feet  In  this  connection  plaintiff, 
on  crosB-ezamlnatlon,  further  testified:    "Q. 


Why  didn't  you  turn  around  and  look?  A. 
I  could  see  the  way  I  did.  Q.  Could  you 
see  all  the  way  up  to  the  switch?  A.  Not 
when  the  freight  was  there.  Q.  How  far  up 
could  you  see?  A.  There  was  a  curve  there. 
Q.  How  far  oould  you  see?  A.  I  don't  know 
the  exact  distance.  Q.  You  could  see  200 
feet,  couldn't  you?  A.  Perhaps.  Q.  Don't 
you  know  that  you  could?  A.  Not  the  exact 
feet  I  don't.  Q.  Could  you  see  when  you 
turned  your  head  sldewlse?  A.  I  turned  part- 
ly around.  Partly  my  head  and  partly  my 
body.  Q.  Did  you  turn  your  body?  A,  I 
don't  know  exactly.  I  turned  enough  to  know 
there  was  nothing  coming.  Q.  When  you 
looked,  Mr.  Doyle,  whenever  you  did  look, 
there  was  no  engine  In  sight?  A.  No,  sir.  Q. 
What  made  you  look.  A.  I  was  looking 
aroundl  I  was  always  taking  precautions, 
looking  around.  I  looked  around.  Q.  Yoa 
didn't  expect  the  (engine  to  come  down  the 
track?  You  never  heard  of  one  coming  down 
before?  A.  No,  sir.  Q.  Well,  what  made 
you  look?  A.  That  Is,  only  I  looked  around 
everywhere." 

The  space  between  and  on  tlie  outside  of 
the  tracks  at  that  time  was  In  such  condition 
that  he  could  not  well  have  walked  there, 
leaving  the  track,  on  which  he  was  run  over, 
the  only  reasonably  convenient  place  in  which 
to  be  while  in  performance  of  the  duties  de- 
volving upon  iilm.  The  train  on  the  main 
track  had  started  toward  Portland;  its  arriv- 
al and  presence  had  disconcerted  his  count  of 
the  men  by  scattering  them,  leaving  them  on 
different  sides  of  and  at  various  points  along 
the  trades,  and  it  was  for  the  purpose  of  re- 
suming his  count  and  general  lookout  for  the 
employes  that  plaintiff  was  proceeding  upon 
the  track  In  the  vicinity  of  and  among  the 
men.  In  his  three  or  four  days'  service  at 
that  place,  plaintiff  had  seen  no  "helper"  en- 
gine on  the  switch,  and,  as  before  stated,  did 
not  know  one  was  to  run  upon  it  at  that  time. 
Before  starting  to  walk  down  the  side  track 
he  looked  to  see  if  any  trains  were  coming 
in  either  direction,  and  after  looking  around 
"everywhere"  a  time  or  two,  as  he  was  In 
the  habit  of  doing,  to  see  if  any  train  was  In 
sight,  but  seeing  none,  and  after  walking  a 
few  steps,  the  helper  engine,  moving  at  the 
rate  of  between  20  and  40  miles  an  hour, 
without  those  in  charge  seeing  any  one  upon 
the  track,  and  without  riuglng  the  bell  or 
otherwise  giving  any  alarm,  backed  down  the 
side  track  in  the  direction  In  which  plaintiff 
was  moving,  running  over  him  and  injuring 
him  in  such  a  manner  as  to  require  the  am- 
putation of  both  his  legs  above  the  knees 
and  near  the  hips. 

It  Is  ably  argued  by  defendant's  counsel 
that,  notwithstanding  the  testimony  tends  to 
establish  the  facts  above  stated,  plahitlff  Is 
not,  as  a  matter  of  law,  entitled  to  recover. 
In  this  connection  It  Is  maintained,  among 
other  things,  that  plaintiff  at  the  time  of  re- 
ceiving the  injury  was  not  where  his  employ- 
ment called  him,  that  he  should  tiave  been  on 
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the  side  of  one  of  the  tracks,  or  between  the 
tracks,  out  of  the  way  of  danger,  and  that, 
the  accident  having  occurred  on  a  side  track 
at  a  country  siding,  negligence  on  the  part 
of  the  company  cannot  be  predicated  upon  the 
rate  of  speed  at  which  the  engine  was  moving, 
or  of  the  failure  to  provide  or  keep  a  suffi- 
cient lookout,  or  to  give  any  signal  of  its  ap- 
proach. This  position,  however,  is  fully  met 
and  decided  adversely  to  defendant's  conten- 
tion in  Rush  V.  Oregon  W.  P.  Co.,  61  Or. 
519,  526,  95  Pac.  193.  In  that  case  it  was  urg- 
ed that  the  plaintiff  therein  could  have-avoid- 
ed the  accident  by  being  on  the  other  side  of 
the  train;  the  work  there,  as  here,  requir- 
ing the  exercise  of  judgment  and  discretion, 
and  it  was  held  a  question  for  the  jury  to 
say  whether  defendant  was  negligent  in  se- 
lecting the  side  of  the  train,  the  exercise  of 
which  choice  occasioned  the  injury. 

In  the  outset  of  defendant's  main  conten- 
tion it  will  be  noted  that  when  the  accident 
occurred  the  engine  was  backing  down  upon 
the  side  track,  not  upon  the  main  line,  and 
that  plaintitr  was  not  in  any  sense  a  trespass- 
er, but  was  working  at  the  time  and  place 
wihere  his  duties  called  him.  Each  of  these 
features  have  an  Important  bearing  on  wheth- 
er defendant  was  negligent,  and  the  degree  of 
care  required  of  each  of  the  parties  hereto. 
As  to  whether  plaintiff,  in  walking  where  he 
did,  acted  as  a  reasonable,  prudent,  and  in- 
dustrious man,  engaged  in  the'  faitliful  per- 
formance of  his  duties,  should  have  done, 
and  whether  the  acts  complained  of  constitut- 
ed negligence  on  the  part  of  the  defendant, 
such  as  the  rate  of  speed,  failure  to  ring  the 
bell,  and  lack  of  diligence  in  providing  for 
and  keeping  a  proper  lookout  for  and  on  be- 
half of  employes  on  and  in  the  vicinity  of  the 
track,  we  think  was  for  the  jury  to  deter^ 
mine.  The  principles  covering  the  questions 
thus  presented  were  fully  considered  and  de- 
termined to  the  above  effect  in  the  follow- 
ing decisions,  and  authorities  collated  there- 
in. Rush  v.  Oregon  W.  P.  Co.,  51  Or.  519, 
626,  95  Pac.  193;  Hill  v.  Saugested,  53  Or. 
178,  184,  98  Pac.  524;  RusseU  v.  Oregon  R. 
&  N.  Co.,  64  Or.  128,  102  Pac.  619;  Abel  v. 
Coos  B.  R.  &  B.  R.  &  N.  Co.,  54  Or.  188,  192, 
102  Pac.  706;  Blgelow  v.  Columbia  Gold  Min. 
Co.,  54  Or.  452,  458,  103  Pac.  56;    Laury  v. 

Northern  Pac.  Ter.  Co.,  56  Or. ,  105  Pac: 

881;  Norwich  Ins.  Co.  v.  Oregon  R.  B.  Co., 
48  Or.  123,  132,  78  Pac.  1025.  Owing  to  the 
large  number  of  men,  and  dangers  incident  to 
frequent  switching  of  trains  among  them,  as 
claimed  by  defendant,  and  In  view  of  the 
fact  that  it  was  often  necessary  to  baclt  the 
engine  over  the  tracks,  by  reason  of  which 
the  tender  obstructed  the  view  of  the  engineer 
and  fireman  in  charge,  the  question  whether 
au  outlook  should  not  temporarily  have  been 
ninintniued  by  some  one  upon  the  tender  of 
the  engine,  or  elsewhere  in  the  immediate 
vicinity  of  the  employes,  for  the  purpose  of 
jivoidlug  accidents,  for  the  few  days  the  gang 
of  men  was  worlung  there,  was  for  the  Jury, 


and  comes  within  the  principles  ennnclated 
on  this  subject  in  Laury  v.  Northern  Pac.  Ter. 
Co.,  Russell  V.  Oregon  R.  R.  &  N.  Co.,  above 
cited,  and  Schleiger  v.  Nortbom  Pac.  Ter.  Co., 
43  Or.  4,  72  Pac.  324. 

This  brings  us  to  a  consideration  of  plain- 
tiff's averred  negligence.  The  question  to  be 
determined  in  that  connection  }s  whether  the 
proximate  cause  of  the  Injury  was  occasion- 
ed by  defendant's  negligence,  or  whether  it 
resulted  from  the  negligence  of  plaintiflf. 
"The  proximate  cause,"  says  Mr.  Buswell,  In 
his  work  on  Personal  Injuries  (2d  Ed.)  S 
97,  "is  to  be  defined  generally  as  the  cause 
which  leads  to,  or  might  naturally  be  expect- 
ed to  produce,  the  result"  The  evidence 
tends  to  show  that  defendant  was  running 
between  20  and  40  miles  an  hour,  and  the 
Jury  could,  under  the  statements  of  the  vari- 
ous witnesses  on  the  subject,  have  found  the 
speed  to  be  the  maximum  stated.  It  further 
appears  that  the  bell  was  not  rung,  nor  the 
whistle  sounded,  indicating  that  the  plaintiff 
was  not  observed  upon  the  track,  and  dis- 
closing  the  necessity  of  defendant  providing 
for  a  special  lookout  in  such  instances.' 
Plaintiirs  vision  down  the  track,  in  the  di- 
rection from  which  the  engine  came,  was 
limited  to  about  200  feet  But  a  few  seconds 
elapsed  after  plaintUt  looked  in  that  directlOD 
until  he  was  struck.  The  engine's  usual 
speed  under  such  circumstances,  as  testified 
to  by  witnesses  for  the  defense,  was  from 
five  to  eight  miles  an  hour.  Taking  the 
maximum  speed  allowed  when  switching  on 
side  tracks,  as  in  this  instance,  and  in  view 
of  the  number  of  men  scattered  along  and  In 
the  vicinity  thereof,  this  maximum  would 
seem  a  reasonable  limit  The  time  required 
to  run  200  feet  at  such  a  rate  would  be  ap- 
proximately 17  seconds,  or  if  going  40  miles 
an  hour,  between  8  and  4  seconds.  Had  the 
time  been  17  seconds,  it  is  probable  that 
plaintiff,  under  the  showing  made,  would 
have  looked  at  least  once.  If  not  oftener,  dur- 
ing that  interval,  and  accordingly  would  have 
noticed  the  engine  approaching,  and  thereby 
escaped  injury.  But  with  the  high  speed  tes- 
tified to,  in  order  to  have  been  reasonably 
safe,  he  would  have  been  required  to  look 
every  two  or  three  seconds,  making  it  neces- 
sary for  hlib  to  stop  work  during  the  switch- 
lug  and  passing  of  trains  in  that  vicinity,  and 
his  usefulness  thereby  proportionately  im- 
paired. If  40  miles  an  hour  under  such  cir- 
cumstances, or  even  half  that  rate,  were  rea- 
sonable, then  it  might  have  been  negligence 
in  plaintiff  not  to  have  ceased  work,  but,  as 
indicated,  such  rate  was  not  within  the  rules 
or  custom  of  defendant.  Plaintiff,  presum- 
ably, was  desirous  of  retaining  the  good  will 
of  his  employers,  fulfilling  without  unneces- 
sary Interruption  the  duties  assigned  to  him; 
and  therefore,  while  working  there  and  In 
that  vicinity,  entitled  to  be  upon  the  tract, 
with  his  safety  provided  for.  Defendant's 
engine  was  where  it  bad  a  right  to  be^  and 
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plaintiff  was  where  his  duty  called  blm,  and 
he  had  a  right  to  assume  that  defendant's  em- 
ployes In  charge  of  the  engine  or  trains  would 
properly  perform  the  duties  resting  upon 
them,  and  not  needlessly  or  recklessly  expose 
him  to  danger  by  the  Improper  movement  of 
cars  or  engines  In  their  charge,  or  under  their 
control.  Sorenson  v.  Oregon  W.  P.  Co.,  47 
Or.  24,  32,  82  Pac.  10.  An  employe  of  a  rail- 
way company  assumes  all  reasonable  risks 
Incident  to  his  employment,  but  since  the 
adoption  of  the  fellow  servant  act,  upheld 
in  the  case  last  oltei,  he  does  not  necessarily 
assume  all  risks  resulting  from  the  negligence 
of  his  co-emplojres;  and,  in  the  event  of  such 
negligence,  if  the  proximate  cause  of  an  In- 
jury occasioned  thereby,  be  is  entitled  to  re- 
cover. The  burden  of  proving  contributory 
negligence  was  on  the  defendant  (Jackson  v. 
Sumpter  Valley  Ry.  Co.,  50  Or.  455,  458,  93 
Pac.  SSe),  and  as  held  In  ElUff  v.  Oregon 
R.  &  N.  Co.,  53  Or.  66,  76,  99  Paa  76,  wheth- 
er  the  injury  to  plaintiff  would  have  hap- 
pened but  for  the  negligence  of  the  defend- 
ant in  failing  to  keep  a  proi)er  lookout  for, 
or  to  warn  him,  or  on  account. of  the  reck- 
lessness of  its  agents,  or  whether  it  was  due 
to  the  plalntifTB  neglect,  is,  under  the  most 
favorable  view  to  the  defendant,  problemati- 
cal, "and,  in  cases  of  doubt  as  to  which  of 
several  probable  causes  produced  a  hurt,  the 
case  should  be  submitted  to  the  Jury  for  their 
determination  of  the  question."  And  the 
true  test  as  to  whether  a  case  should  be  tak- 
en from  the  Jury  is  often  said  to  be  whether, 
if  the  Jury  should  find  for  the  defendant,  it 
would  be  Incumbent'  upon  the  trial  court  to 
set  the  Judgment  aside  and  grant  a  new  trial. 
While  this  is  the  usual  way  of  expressing  the 
rule,  it  means  but  little,  for  the  same  test 
must  be  applied  in  each  Instance,  and  thlB 
test  is  as  stated  in  McLeod  v.  Chicago  ft  N. 
W.  Ry.  Co.,  104  Iowa,  140,  142,  73  N.  W.  616, 
in  which  it  is  said:  "It  is  also  well  settled 
that  when,  in  view  of  all  of  the  facts  and 
circumstances,  the  question  of  negligence  is 
one  as  to  which  men  may  honestly  differ,  the 
case  is  one  for  the  Jury;  and  this  is  true 
also  when  the  facts  are  not  in  dispute.  It  is 
only  when  the  facts  are  such  that  all  rea- 
sonable men  must  draw  the  same  conclusion 
from  them  that  the  question  of  negligence  be- 
comes a  question  of  law  for  the  detenninaOon 
of  the  court"  Also,  Hedln  v.  Railway  Co., 
26  Or.  155,  161,  37  Pac.  540;  Hecker  v.  Ore- 
gon Ry.  Co.,  40  Or.  6,  66  Pac.  270;  Palmer 
V.  Portland  Ry.  L.  &  P.  Oo.,  66  Or.  — ,  108 
Pac.  211;  Donahue  y.  Portland  Ry.  Co.,  56 

Or.  ,  107  Pac.  964;   Railway  Co.  v.  Ives, 

144  U.  S.  417,  12  Sup.  Ct  679,  36  L.  Ed.  485; 
Railroad  Oo.  v.  Powers,  149  U.  S.  45,  13  Sup. 
Ct  748,  87  L.  Ed.  642;  Stewart  v.  Sixth  Ave. 
R.  Co.  (C.  C.)  45  Fed.  21;  Boston  ft  M.  R. 
Oo.  V.  McDuffey,  79  Fed.  934,  940,  25  O.  C. 
A.  247:  Illinois  Cent  Ry.  Ca  v.  Jones,  95 
Fed.  370,  387,  37  C.  C.  A.  106.  Plaintiff  may, 
in  fact,  have  been  negligent,  and  the  Jury 
might  have  so  found,  but  under  the  circum- 
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stances  disclosed  it  cannot  be  imputed  to 
him  as  a  matter  of  law  merely  because  bad 
he  looked  once  more  he  would  have  seen  the 
engine  approaching;  for  the  proper  perform- 
ance of  his  duties  at  that  particular  time 
may  have  directed  his  attention  elsewhere 
(Gentzkow  v.  Portland  Ry.  Co.,  54  Or.  114, 
124, 102  Pac.  614),  and  "in  determining  wheth- 
er an  employe  has  recklessly  exposed  himself 
to  peril,  or  failed  to  exercise  the  care  for 
his  personal  safety  that  might  reasonably  be 
expected,  regard  must  always  be  had  to  the 
exigencies  of  his  position,  Indeed,  to  all  the 
circumstances  of  the  particular  occasion." 
Kane  v.  Northern  Central  Ry.,  128  V.  8.  05, 
9  Sup.  Ct  16,  32  L.  Ed.  339. 

A  large  number  of  authorities  are  cited  in 
support  of  defendant's  position,  but  an  ex- 
amination thereof  discloses  that,  owing  to 
the  difference  in  the  circumstances  surround- 
ing the  accident  in  each  Instance,  but  few 
are  in  point  To  illustrate,  in  the  case  of 
Cogswell  V.  Oregon  &  C.  R.  R.  Co.,  6  Or.  417, 
425,  deafness  was  held  to  have  been  the  pri- 
mary cause  of  the  accident;  McBrlde  v. 
Northern  Pac.  R.  R.  Co.,  19  Or.  64,  23  Pac. 
814,  is  to  the  effect  that  one,  before  crossing 
a  track,  must  look  and  listen,  and  is  not  an- 
alogous to  the  case  at  bar,  either  in  facts  or 
compllcatioiia  presented;  Smith  v.  City  Ry. 
Co.,  29  Or.  642,  46  Pac.  186,  780,  is  cited  as 
holding  that  negligence  is  presumed.  This 
case,  however,  does  not  go  to  that  length;  it 
merely  holds  on  this  point  that,  from  a  state 
of  facts  established,  negligence  could  be  in- 
ferred or  be  presumed,  thus  manifestly  not 
in  point  In  Brunell  v.  Southern  Pac.  Co., 
34  Or.  266,  66  Pac.  120,  the  accident  occur- 
red through  the  negligence  of  plaintiff,  cou- 
pled with  the  gross  negligence  of  a  fellow 
servant,  for  whose  acts  defendant,  under  the 
law  then  in  force,  was  not  liable.  Hecker  v. 
Oregon  R.  R.  Co.,  40  Or.  6,  66  Pac.  270,  so 
far  as  it  has  any  application  to  the  questions 
here  involved,  is  against  defendant's  conten- 
tion. The  great  majority  of  the  cases  cited 
from  other  states  are  where  the  accidents  oc- 
curred at  crossings,  or  where  the  party  in- 
jured was  a  trespasser,  or  strangers  traveling 
along,  or  on  the  track  for  their  own  conven- 
ience, or  instances  where  the  party  Injured 
was  In  no  way  connected  with  the  defendant, 
and  had  no  occasion  to  be  upon  the  railway 
track;  and  there  is  a  vast  difference  between 
cases  of  that  class  and  the  one  under  consid- 
eration. The  same  strictness  to  look  and  lis- 
ten is  not  required  of  railway  employes  up- 
on and  working  along  a  railroad  track  as  is 
demanded  of  persons  crossing  the  railway, 
or  those  upon  the  track  as  trespassers,  and 
not  In  the  railway's  employ.  As  said  by  Mr. 
Chief  Justice  Kinne,  in  referring  to  the 
plaintiff  in  McLeod  v.  Chicago  &  N.  W.  Ry. 
Co.,  104  Iowa,  140,  144,  78  N.  W.  616:  "Had 
he  been  a  mere  trespasser  or  a  stranger  to 
the  defendant  passing  along  the  track  in  a 
place  of  danger  for  his  own  convenience, 
there  can  be  no  doubt  that  bis  failure  to  look 
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■would,  under  such  circumstances  preclude 
his  recovery.  But  the  same  rule  does  not 
obtain  as  to  an  employ^  who  Is  engaged  In 
the  discharge  of  his  duty;  that  Is,  It  cannot 
be  said  that  an  employ^,  passing  along  the 
side  of  the  track  In  t^e  performance  of  a 
duty  enjoined  upon  him,  Is  In  duty  bound  to 
look  and  listen  for  an  approaching  engine  or 
train  to  the  same  extent,  or  with  the  diligence 
of  a  traveler  at  a  crossing."  And  in  dis- 
cussing the  facts  in  that  case,  which  in  part 
are  analogous  to  those  presented  here,  it  is 
also  observed:  "Can  it  be  said  that  honest 
men,  considering  all  of  the  evidence  fairly, 
would  reach  but  one  conclusion,  and  that, 
that  defendant  was  not  negligent,  or,  If  it 
was,  that  plalntlfT  was  guilty  of  contributory 
negligence?  It  occurs  to  us  that  there  was 
much  evidence  tending  to  establish  the  de- 
fendant's negligence.  It  was,  as  the  evidence 
shows,  the  duty  of  the  employes  operating 
the  switch  engine  to  be  on  the  lookout  for  em- 
ployes on  or  near  the  tracks,  and  to  warn 
them  of  the  approach  of  the  engine  by  ring- 
ing the  bell,  blowing  the  whistle,  or  in  some 
other  manner  to  notify  thorn  of  its  approach. 
The  bell  was  not  rung,  nor  the  whistle  sound- 
ed, nor  was  the  plaintiff  in  any  way  warned 
of  the  approach  of  the  engine.  In  view  of 
this  and  other  evidence,  it  cannot  be  said 
that  honest  men  must  reach  the  conclusion 
that  the  defendant  was  not  negligent.  There- 
fore the  question  of  the  defendant's  negli- 
gence was  not  one  of  law  for  the  determina- 
tion of  the  court"  See,  also.  Grand  Trunk 
Ry.  Co.  V.  Ives,  144  U.  S.  408,  417, 12  Sup.  Ct 
67»,  36  I*  Ed.  485:  Palmer  v.  Portland  Ry. 
Co.,  66  Or.  — ,  108  Pac.  211,  decided  at  this 
time,  where  the  same  point  is  considered. 

In  Bucklew  v.  Railway  Co.,  64  Iowa,  608, 
21  N.  W.  105, 106,  the  court,  in  referring  to  a 
railway  employe  engaged  In  the  performance 
of  his  duty,  observes  that.  If  "absolutely  re- 
quired to  look  and  listen  for  approaching 
trains  or  unexpected  movements  of  the  train 
in  his  charge,  his  usefulness  would  be  great- 
ly impaired.  We  think  the  question  as  to 
the  duty  of  such  employe  to  look  and  listen 
for  the  movements  of  trains  before  he  steps 
or  walks  on  the  track  must  be  left  for  the 
jury  to  determine."  So  in  Baltimore  &  O.  S. 
Ry.  v.  Peterson,  156  Ind.  36t,  373,  59  N.  E. 
1047,  the  court  observes:  "The  rule  which 
exacts  of  a  traveler  or  other  person  about  to 
cross  a  railroad  track  the  caution  to  look  in 
both  directions,  and  also  to  listen  in  order 
to  ascertain  if  a  train  is  approaching,  is  not 
applied  in  all  its  strictness  to  workmen  en- 
gaged in  the  line  of  their  duty  at  work  upon 
a  railroad  track.  •  •  •  Appellee's  Intes- 
tate is  shown  to  have  been  rightfully  upon 
appellant's  track  at  the  time  of  the  accident, 
engaged  as  its  servant  at  his  post  of  duty, 
and  he  had  a  right  to  assume  that  appellant. 
In  the  movement  of  its  trains,  would  be  con- 
trolled by  the  requirements  of  the  ordinance 
in  controversy.  The  mere  fact  that  he  was 
upon  the  track  in  the  discharge  of  his  duty. 


and  may  have  failed  to  look  and  listen  for 
approaching  trains,  did  not,  under  the  law, 
constitute  negligence  per  se.  Such  omission 
may  or  may  not  be  negligence  under  the  par- 
ticular circumstances  of  a  case,  but  of  this 
fact  the  jury  must  be  the  Judge."  To  tbe 
same  effe«t  see  Farley  v.  Chicago,  B.  I.  & 
P.  B.  Co.,  56  Iowa,  337,  9  N.  W.  230;  Inter- 
national &  G.  N.  Ry.  Go.  V.  Vlllareal,  36  Tex. 
Olv.  App.  532,  536,  82  S.  W.  1068;  Jordan  v. 
Railroad  Co.,  58  Minn.  8,  59  N.  W.  6S3,  49 
Am.  St  Bep.  486;  Omlnger  v.  Railroad  Go.. 
4  Hun  (N.  T.)  159. 

A  few  of  the  cases  cited  from  other  joris- 
dlctions  appear  to  sustain  appellant's  con- 
tention, but,  being  at  variance  with  the 
well-settled  principles  ui)on  tbe  subject  here- 
tofore announced  by  this  court  they  must  be 
disregarded.  The  case  of  Morris  v.  Boston 
&  Maine  B.  B.,  184  Mass.  368v  68  N.  £}.  680, 
appears  to  support  defendant's  theory  here- 
in. In  that  case  the  plaintitr,  in  order  to 
perform  the  duties  devolving  upon  him,  was 
required  to  work  in  such  position  and  lo- 
cality as  to  be  In  danger  from  passing  trains. 
Anotiier  place  less  dangerous,  within  a  few 
feet  of  the  point  where  struck,  was  possible, 
as  in  this  case  and  in  Bush  v.  Oregon  W.  P. 
Co.,  hereinbefore  cited,  and  as  appears  in 
practically  all  cases  of  this  character;  but 
the  decision  is  not  predicated  upon  that 
ground  alone.  In  referring  to  the  accident 
in  the  case  of  Morris  v.  Boston  &  Maine  B. 
B.  the  court  observes:  "Only  a  moment  aft- 
er be  looked  both  ways,  the  engine,  with  the 
snowplow,  came  round  .  the  curve  without 
sounding  the  whistle  or  ringing  the  bell, 
coasting  down  a  grade  of  60  feet  to  the  mile, 
with  steam  shut  off,  and  he  was  struck  by  it 
or  by  the  snow  it  threw  off."  And,  notwith- 
standing the  evidence  disclosed  that  the 
plaintiff  had  looked  Immediately  before,  and 
saw  no  train,  the  court  held  him  guilty  of 
contributory  negligence,  and,  because  he  was 
not  looking  at  the  moment  when  the  train 
suddenly  came  in  sight,  reversed  the  judg- 
ment entered  In  his  favor.  In  bther  words, 
to  have  been  free  from  such  negligence  and 
entitled  to  recover,  the  plaintiff,  whose  work 
required  him  to  be  in  a  stooping  posture, 
would  necessarily  have  been  compelled  to 
do  no  work  at  all,  but  to  stand  patiently 
from  morning  until  night,  watching  for 
trains;  the  absurdity  of  which  is  obvious.  - 
Tbe  holding  in  that  Instance,  based  upon  prec- 
edents formerly  established  in  that  state, 
as  well  as  decisions  of  like  Import  cited  from  ■ 
one  or  two  other  jurisdictions,  are  not  only  at 
variance  with  the  decided  weight  of  author- 
ity, but  so  clearly  inconsistent  with  the  fun- 
damental principles  of  reason  and  justice 
that  they  should  be  deemed  of  little^  if  any, 
weight  as  precedents,  outside  of  the  jurlsdic 
tlons  where  rendered.  In  any  event,  the  de- 
cisions of  this  court  uniformly  bold  to  a  dif- 
ferent view.  In  the  light  of  all  the  circum- 
stances surrounding  the  casualty  in  question. 
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as  presented  by  the  record,  we  are  of  the 
opinioa  that  ample  testimony  was  adduced 
to  entitle  the  cause  to  be  submitted  to  the 
Jury.  The  motions  for  nonsuit  and  to  direct 
a  verdict  were  properly  denied. 

It  is  argued  that  the  court  erred  in  per- 
mitting the  plaintiflP,  dArlng  the  progress  of 
the  trial,  to  amend  bis  complaint  by  adding 
to  the  third  parag^raph  the  clause:  "And 
negligently  and  carelessly  failed  and  neglect- 
ed to  keep  a  sufficient  or  any  lookout  for 
persons  upon  the  track,  and  especially  for 
this  plaintiff  and  other  employes  likely  to 
be  upon  the  track."  The  averments  preceding 
it  were  to  the  effect  that  defendant  was  neg- 
ligent In  causing  Its  engine  to  be  run  at  an 
unsafe  and  unnecessarily  high  rate  of  speed, 
"and  carelessly  and  negligently  failed  to  give 
the  plalntlfC,  or  the  other  men  employed  in 
the  vicinity,  any  signal  or  warning  of  the 
danger  or  the  approach  of  the  said  engine." 
This  amendment  Is  not  a  new  or  additional 
cause  of  action.  A  cause  of  action  consists 
of  that  which  produces  the  necessity  for 
bringing  action.  Words  and  Phrases,  vol.  2, 
p.  1015.  The  primary  cause  for  the  institu- 
tion of  the  proceeding  here  was  the  injury 
occasioned  by  the  alleged  negligence  of  de- 
fendant; and.  In  addition  to  making  the 
averments  respecting  negligence  more  defi- 
nite and  certain,  this  averment  merely  sup- 
plements the  cause  of  action  previously  al- 
leged with  the  charge  of  another  act  of  neg- 
ligence, without  in  any  wise  changing  the 
original  cause  of  action,  or  adding  another 
thereto,  the  granting  of  which  was  within 
the  discretion  of  the  trial  court.  In  this 
holding  we  Are' sustained  by  the  following 
decisions  upon  the  subject:  Osgood  v.  Os- 
good, 35  Or.  1,  7,  56  Pac  1017;  Davis  v.  Han- 
non,  30  Or,  192,  46  Pac.  785;  Jester  v.. Lip- 
man,  40  Or.  408,  410,  67  Pac.  102;  Ridings 
T.  Marlon  Co.,  60  Or.  30,  »1  Pac.  22.  The 
foregoing  considerations  dispose  of  assigned 
errors  1  to  15  Inclusive. 

The  sixteenth  error  complained  of  was  in 
the  refusal  of  the  court  to  instruct,  as  re- 
quested, that!  "Even  if  the  fireman  or  engi- 
neer had  seen  Doyle  standing  In  the  track, 
they  would  have  the  right  to  assume  that  he 
would  get  out  of  the  way  in  time  to  avoid 
being  struck."  We  think  the  Instructions 
given  were  sufficiently  clear  upon  this  and 
other  points  presented,  and  that  no  prejudice 
resulted  In  the  refusal  to  give  the  Instruc- 
tion. The  Instructions  given  are  as  favor- 
able as  defendant  could  expect  under  the 
law,  and  whether  any  part  thereof  was  erro- 
neous as  respects  plalntUTs  rights  is  not  in- 
volved, and  we  express  no  opinion  thereon. 

The  seventeenth  assignment  of  error  con- 
cerns the  refusal  of  the  court  below  to  set 
aside  the  judgment  and  grant  a  new  triaL 
The  first  point  intended  by  this  assignment 
relates  to  certain  remarks  alleged  to  have 


been  made  by  plaintitrs  counsel  In  the  oral 
argument  before  the  Jury.  The  record  con- 
tains affidavits  of  one  of  the  attorneys  for 
defendant  in  support  thereof,  with  counter- 
vailing affidavits  by  one  of  the  opposing^ 
counsel.  The  Issues  thus  presented  were 
considered  by  the  trial  judge,  who  heard  the 
argument,  and  who  was  therefore  In  better 
position  than  this  court  to  determine  the  suf- 
ficiency thereof.  We  find  nothing  In  the 
record  which  would  Justify  us  in  holding 
that  the  court  abused  Its  discretion  in  deny- 
ing the  motion  on  that  account;  and  the  same 
may  be  said  concerning  the  point  raised  by 
the  motion  in  reference  to  the  Juror  com- 
plained of.  State  V.  Powers,  10  Or.  145,  46 
Am.  Rep.  138. 

The  next  and  last  error  assigned  concerns 
the  alleged  excessive  Judgment,  which  it  Is 
insisted  should  be  reviewed  by  this  court 
It  has  been  settled  by  numerous  decisions 
In  this  Jurisdiction  that  damages  assessed 
by  a  Jury  will  not  be  disturbed  on  appeal. 
After  hearing  the  entire  trial,  carefully  con- 
sidering the  affidavits  presented  in  support 
of  the  motion,  and  finding  that  in  its  opinion 
the  jury  was  not  acting  from  the  standpoint 
of  passion  or  prejudice  or  any  undue  Influ- 
ence of  any  kind,  the  trial  court  was  of  the 
opinion  that  the  damages  allowed  were  ex- 
cessive, but  denied,  as  it  had  a  right  to  do, 
the  motion  for  new  trial,  on  condition  that 
plaintiff  remit  all  In  excess  of  $35,000,  which 
was  done.  It  Is  settled  In  this  state  that 
error  cannot  be  predicated  upon  a  refusal  of 
a  trial  court  to  unconditionally  set  aside  a 
verdict  on  account  of  excessive  damages. 
Sorenson  v.  Oregon  W.  P.  Co.,  47  Or.  24,  88, 
82  Pac.  10. 

The  Judgment  is  affirmed. 


(56  Or.  262) 

PALMER  V.  PORTLAND  RY.,  LIGHT  & 
POWER  CO. 

(Supreme  Court  of  Oregon.     April  26,  1910.) 

1.  Teial  (I  165*)— Motion  fob  Nonstjit— Re- 
view OF  EVIOENCB. 

The  court,  on  motion  for  nonsuit,  must 
view  the  testimony  in  the  light  most  favorahle 
to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  374;    Dec.  Dig.  f  IMI.*] 

2.  Stbeet   Railroads   <|   81*)— OPEBATioir— 
Care  Requibed. 

More  care  is  essential  to  the  proper  opera- 
tion of  street  cars  than  is  usually  required  on 
the  part  of  steam  railroads. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Gent  Dig.  i  172 ;   Dec.  Dig.  (  81.*] 

3.  Stbeet   Raii,boad8   ({   85*)— Ofebation— 
Recifbocax  Rights. 

The  rights  of  travelers  on  a  street  on 
which  street  cars  are  operated,  and  the  right  to 
operate  street  cars,  are  reciprocal ;  and  the 
travelers  and  the  car  men  must  act  with  due 
regard  for  the  rights  of  others,  and  the  pobllc 
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may  assume  that  !n  the  operation  of  the  cars 
municipal  ordinances  will  be  observed. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §§  186,  195 ;   Dec.  Dig.  {  85.*] 

4.  Street  Rail.boad8  ({  117*)— Opebation— 
Neoligence— Question  fob  Jubt. 

Whether  the  moving  of  street  cars  at  a 
greater  speed  than  permitted  by  a  municipal  or- 
dinance IS  negligence  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
rwds,  Cent.  Dig.  i  24T;    Dec.  Dig.  f  117.*] 

5.  Negligence  (5  56*)— "Pboxihate  Cause." 

"Proximate  cause"  Is  defined  generally  as 
the  cause  which  leads  to  or  may  naturally  he 
expected  to  produce  the  result. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §1  09,  70;   Dec.  Dig.  S  56.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5758,  5769;   vrf.  8,  p.  7771.] 

6.  StbEFT     RAII.B0AD8     (|     117*)— COLLISION— 

Negl.jence— Question  fob  Jubt. 

Whether  there  was  negligence  in  the  op- 
eration of  a  street  car  which  ran  into  a  traveler 
and  injured  him  held,  under  the  evidence,  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  }  246;    Dec  Dig.  !  117.*] 

7.  Stbeet   Railboadb    (J    117*) — Collision— 

CONTBIBUTOBT    NEOLIOKNCB— QUESTION    FOB 

Jubt. 

Whether  a  traveler,  injured  in  a  coUiston 
with  a  street  car  while  attempting  to  cross  the 
street  in  front  of  the  car,  was  guilty  of  con- 
tributory negligence  in  failing  to  look  for  the 
approaching  car  immediately  before  attempting 
to  cross  tlie  track  held,  under  the  evidence,  for 
the  jury. 

[E!d.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §f  248,  249,  255;    Dec.  Dig. 

&  Stbeet  Rauaoads  (|  112*)— Injubies  to 

TBAVfiLEB  —  CONTBIBUTOBT    NEGUOBNOE — 

BuBDEN  or  Pboof. 

The  burden  of  proving  contributory  neg- 
ligence of  a  traveler,  struck  by  a  street  car 
while  attempting  to  cross  the  track  in  front  of 
an  approaching  car,  is  on  the  street  railroad. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  g  228 ;    Dec.  Dig.  t  112.*] 

9.  Negligence  ({  136*)- Pboximatb  Cause- 
Question  FOB  Jubt. 

Where  the  proximate  cause  of  an  injuiy  is 
problematical,  the  case  must  be  submitted  to 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  f|  292,  297,  300,  327;  Dec.  Dig.  g 
138.*] 

10.  Stbeet  Railboads  (g  113*)— Injubies  to 
Tbavelxb  —  NxoLiOENCB— Evidence— CiTT 
Obdinanck. 

In  an  action  for  Injuries  to  a  traveler  in  a 
collision  with  a  street  car  running  at  an  ex- 
cessive rate  of  speed,  the  ordinance  fixing  the 
maxfmum  speed  and  the  evidence  offered  in  con- 
nection therewith  to  show  the  speed  limit  In  the 
city,  are  admissible.' 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §  237;    Dec.  Dig.  |  113.*] 

Moore,  C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty ;  Geo.  H.  Burnett,  Judge. 

Action  by  Laura  Palmer  against  the  Port- 
land Railway,  Light  &  Power  Company. 
From  a  judgment  of  nonsuit  at  the  dose  of 
plaintiff's  testimony,  she  appeals.  Reversed, 
and  new  trial  ordered. 


This  Is  an  action  for  damages  sustained  by 
plaintiff  by  reason  of  Injuries  inflicted  in  a 
collision  between  an  electric  car,  operated  on 
defendant's  street  railway  In  the  city  of 
Salem,  and  a  single  buggy,  drawn  by  one 
horse,  In  which  plaintiff  was  riding.  The 
evidence  tends  to  show  that,  just  before  the 
accident,  plaintiff  and  her  husband  drove 
down  High  street  to  the  intersection  with 
State  street,  and  then  turned  easterly  up 
State  street,  with  the  intention  of  taming 
south  at  Cottage  street,  a  distance,  approxi- 
mately, of  800  feet  from  High  street  When 
the  buggy  turned  east  at  High,  plaintiff  saw 
defendant's  car  standing  still,  about  450  feet 
west  The  buggy  was  driven  at  a  speed  of 
about  nine  miles  an  hour  up  State  street, 
parallel  with  the  north  rail  of  defendant's 
track,  and  about  four  feet  therefrom.  Plaln- 
tilTs  husband  was  driving,  but  she  was  di- 
recting his  movements  and  keeping  watch  for 
the  approach  of  street  cars.  There  is  no  evi- 
dence  showing  at  what  moment,  after  plain- 
tiff first  saw  the  car,  it  was  put  in  motion, 
but  she  testified  that,  when  the  buggy  reach- 
ed Church  street,  she  again  looked,  and  notic- 
ed that  the  car  was  from  a  block  and  a  quar- 
ter to  a  block  and  three-quarters  behind  the 
buggy,  or  between  400  and  600  feet  distant. 
After  passing,  but  near,  the  center  of  the 
next  block,  she  saw  that  the  car  was  behind 
them  "about"  three-quarters  of  a  block,  a  dis- 
tance of  approximately  250  feet.  Proceeding 
from  this  point  to  the  Intersection  of  Cottage 
and  State  streets,  less  than  half  a  block,  she 
directed  her  husband  to  turn  south  on  Cot- 
tage street  She  did  not  at  that  moment  look 
or  listen  for  the  approaching  car^  nor  was  the 
speed  of  the  horse  slackened,  and  when  they 
turned  to  cross  the  track  they  perceived  the 
car  within  40  feet  of  the  buggy,  running  at 
a  great  speed,  probably  20  miles  an  hour,  at 
which  moment  the  horse's  front  feet  were  on 
the  car  track.  The  driver  attempted  to  swing 
his  horse  to  the  left  to  avoid  the  accident, 
but  the  car  struck  the  rear  of  the  buggy, 
shattering  it,  and  throwing  plaintiff  to  the 
ground  and  injuring  her.  The  car,  as  the 
evidence  tends  to  show,  was  a'  penitentiary 
car,  used  for  conveying  convicts  to  and  from 
their  work,  and  no  bell  was  rung,  nor  any 
signal  whatsoever  given  of  its  approach. 
Plaintiff  testified  that  she  was  familiar  with 
the  speed  and  manner  in  which  street  cars 
were  usually  operated  in  Salem,  and  there 
was  other  evidence  tending  to  show  that  the 
qteed  attained  by  the  car  in  question  was 
much  greater  than  usual,  and  about  20  miles 
an  hour.  Plaintiff  offered  in  evidence  the 
ordinance,  granting  the  street  railway  fran- 
chise to  defendant's  grantor,  which  provides 
that  cars  should  not  be  run  at  a  gretiter  speed 
than  10  miles  an  hour,  but  this  evidence  was 
rejected.  It  was  shown  that  State  street  Is 
99  feet  wide,  that  the  car  track  is  practically 
in  the  center  of  the  street,  and  that  there 
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were  no  wagons  or  other  vehicles  to  the 
vlctoJty  when  the  accident  occurred.  At  the 
conclusion  of  plaintiff's  testimony,  the  conrt 
granted  a  nonsuit,  and  she  appeals,  assign- 
ing as  error  the  sustaining  of  defendant's 
motion  for  nonsuit  and  exclpslon  of  evidence 
showing  defendant  to  have  been  operating 
under  an  ordinance,  limiting  the  speed  of 
cars  within  the  corporate  limits  of  the  city 
of  Salem  to  10  miles  an  hour. 

John  A.  Carson  (Carson  &  Brown,  on  the 
brief),  for  appellant  Franklin  T.  Griffith 
(Geo.  O.  Bingham,  on  the  brief),  for  respond- 
ent 

KING,  J.  (after  stating  the  facta  as  above). 
To  test  the  sufficiency  of  the  proof  under  a 
motion  for  nonsuit,  the  testimony  must  be 
viewed  in  the  light  most  favorable  to  plain- 
tiff. Kunz  V.  O.  R.  &  N.  C!o.,  51  Or.- 101.  205, 
«3  Pac.  141,  04  Pac.  604.  Some  of  the  wit- 
nesses testified  to  the  effect  that  the  car  was 
running  about  20  miles  an  hour.  Plaintiff 
testified  that,  when  opposite  the  courthouse 
comer,  the  car  was  not  less  than  a  block  and 
a  quarter,  or  a  distance  of  about  440  feet  to 
their  rear ;  that  after  driving  to  a  point  near 
the  center  of  the  next  block,  in  front  of  the 
post  office,  she  again  looked,  at  which  time 
the  car  was  at  least  three-fourths  of  a  block 
distant ;  that  she  supposed  it  was  running  at 
the  regular  rate  of  speed,  the  limit  of  which 
is  fixed  by  ordinance  at  10  miles  an  hour,  and 
that  after  looking  the  last  time  the  buggy 
was  driven  to  the  Intersection  of  Cottage 
street,  or  about  150  feet,  before  attempting  to 
-cross  the  track. 

It  is  too  well-settled  to  admit  of  serious 
discussion  that  more  care  is  essential  to  the 
proper  operation  of  street  cars  than  is  usual- 
ly required  on  the  part  of  steam  railways. 
The  rights  of  travelers  upon  the  streets, 
whether  in  vehicles  or  otherwise,  are  recipro- 
cal; all  must  act  with  due  regard  for  the 
rights  of  others.  The  public  has  the  right  to 
assume  that  at  least  the  requirements  of  mu- 
nicipal ordinances  will  be  observed;  and  the 
question  as  to  whether  the  moving  of  cars 
at  a  greater  speed  than  permitted  by  law  con- 
stitutes negligence  Is  for  the  jury.  Beck  v. 
Vancouver  Ry.  Co..  25  Or.  32,  .34  Pac.  7.'33; 
Wolf  V.  Glty  Ry.  O.,  45  Or.  457,  72  Pac.  329, 
78  Pac.  668;  Donohoe  v.  Portland  Ry.  Co!, 
86  Or.  — ,  107  Pac.  904.  It  is  held  in  Dono- 
hoe V.  Portland  Ry.  Co.  that  "it  must  appear 
'that  although  the  defendant  was  negligent, 
the  Injury  was  caused  by  the  unlawful  speed, 
without  contributory  negligence  of  the  person 
complaining,  which  was  the  proximate  cause 
of  the  Injury."  But  to  this  instance,  it  Is 
manifest  tliat  had  defendant's  car  not  ex- 
ceeded the  reasonable  rate  of  speed  prescrlb-. 
ed  by  ordinance,  which  plaintiff  had  a  right 
to  assume,  no  collision  would  have  occurred. 
As  stated  in  Buswell  on  Personal  Injuries  (2d 
Ed.)  {  97,  quoted  with  approval  in  ElUff  v. 
O.  R.  &  N.  Co.,  53  Or.  66,  76.  99  Pac.  76,  79: 


'^he  proximate  cause  is  to  be  de&aed  goi- 
erally  as  the  cause  which  led  to  or  might 
naturally  be  expected  to  produce  the  result" 
Now,  applying  this  rule,  let  It  be  remembered 
that  plaintiff  had  a  right  to  travel  upon  the 
street,  and  near  to,  or  even  upon,  the  track, 
and  to  cross  the  street  at  any  suitable  point, 
especially  at  k  crossing,  as  attempted  on  this 
occasion,  and  defendant  bad  a  like  right  to  be 
upon  its  track  thereon;  each  being  required 
to  be  reasonably  prudent  to  the  exercise  of 
their  respective  privileges.  But,  as  shown, 
there  was  ample  evidence  from  which  the 
Jury  could  find  that  defendant  was  negligent ; 
and,  whether  platotiff  was  also  reckless,  and 
thereby  contributed  to  and  was  the  proxi- 
mate cause  of  the  collision,  depends  upon 
whether  she  used  due  diligence  in  watching 
the  approaching  car  before  attempting  to 
cross  the  track,  or  looked  to  sufficient  time  to 
come  within  the  usual  prudential  require- 
ments. 

After  looking,  and  before  attempting  to 
cross  the  track,  plaintiff  traveled  150  feet; 
this  distance,  according  to  the  effect  of  the 
testimony  adduced  to  her  behalf,  was  cov- 
ered In  10  to  11  seconds.  Had  the  car,  dur- 
ing that  space  of  time,  n6t  exceeded  the  max- 
imum rate  of  speed  of  10  miles  an  hour.  It 
would  have  traveled  approximately  160  feet 
When  platotiff  last  looked  the  car  had  about 
4.00  feet  to  run  before  it  could  overtake  them; 
therefore,  when  they  attempted  to  cross  the 
street,  they  were  entitled  to  assume  that 
the  car  was  about  240  feet  to  the  rear,  thus 
giving  them  about  15  seconds  in  which  to 
cross  the  track  before  the  possibility  of  a 
collision.  Hence  there  was  no  real  neces- 
sity to  look  again,  unless  it  was  tocumbent 
upon  them  to  take  notice,  or  to  presume  that 
the  defendant  was  violattog  the  ordinance 
by  running  at  a  reckless  speed.  The  evi- 
dence does  not  justify  such  an  assumption, 
and  that  a  person  should  so  presume  Is  never 
required.  True,  many  persons,  before  at- 
tempttog  to  cross  the  track  under  such  cir- 
cumstances, might  have  looked  again,  but 
whether  a  failure  so  to  do,  when  the  car 
could  reasonably  have  been  expected  to  be 
from  230  to  240  feet  distant  with  at  least 
15  seconds  in  which  to  drive  less  than  20 
feet  (when  at  the  rate  they  bad  been  driv- 
ing they  could  have  covered  225  feet),  is  cer- 
tainly a  matter  concerning  which  reasonable 
mtods  may  differ,  necessitating  a  submission 
thereof  to  the  jury. 

It  also  appears  that  bad  the  car  been  un- 
der proper  control,  and  not  gotog  at  an  un- 
reasonable speed,  it  could  have  been  stopped 
to  time  to  prevent  a  collision;  thus  supple- 
menttog  the  plalntifTs  proof,  tendtog  to  es- 
tablish as  a  question  for  the  consideration 
of  the  Jury  that  defendant's  negligence  was 
the  primary  cause  of  the  accident    Donohoe 

V.  Portland  Ry.  Co.,  56  Or. ,  107  Pac.  964; 

Kuna  V.  O.  R.  &  N.  Co.,  51  Or.  191,  205,  03 
Pac.  141,  04  Pac.  504.    The  burden  of  proving 
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contributory  negligence  1b  on  the  defendant 
Gentskow  v.  Portland  Ry.  Co.,  54  Or.  114, 
120,  122,  102  Pac.  614.  And,  as  beld  In  Bl- 
Uff  V.  O.  R.  &  N.  Co.,  63  Or.  66,  76,  99  Pac. 
76,  where  the  proximate  cause  of  the  Injury 
Is  problematical,  as  certainly  appears  here, 
the  case  should  be  aubmdtted  to  the  Jury. 
Or,  as  said  by  Mr.  Justice  Lamar  In  Grand 
Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  408,  417,  12 
Sup.  Ct  679,  682,  683,  86  L.  Ed.  485:  "There 
Is  no  fixed  standard  tn  the  larw  by  which  a 
court  Is  enabled  to  arbitrarily  say  In  every 
case  what  conduct  shall  be  considered  rea- 
sonable and  prudent,  and  what  shall  consti- 
tute ordinary  care,  under  any  and  all  cir- 
cumstances. The  terms  'ordinary  care,'  'rea- 
sonable prudence,'  and  stlch  like  terms,  as 
applied  to  the  conduct  and  affairs  of  men, 
have  a  relative  significance,  and  cannot  be' 
arbitrarily  defined.  What  may  be  deemed  or- 
dinary care  In  one  case,  may,  under  different 
surroundings  and  circumstances,  be  gross 
negligence.  The  policy  of  the  law  has  rel- 
egated the  determination  of  such  questions 
to  the  Jury,  under  proper  instructions  from 
the  court  It  Is  their  province  to  note  the 
special  circumstances  and  surroundings  of 
each  particular  case,  and  then  say  whether 
the  conduct  of  the  parties  In  that  case  was 
such  as  would  be  expected  of  reasonable, 
prudent  men,  under  a  similar  state  of  affairs. 
When  a  given  state  of  facts  is  such  that  rea- 
sonable men  may  fairly  differ  upon  the 
question  as  to  whether  there  was' negligence 
or  not  the  determination  of  the  matter  Is 
for  the  Jury.  It  Is  only  where  the  facts  are 
such  that  all  reasonable  men  must  draw  the 
same  conclusion  from  them  that  the  question 
of  negligence  is  ever  considered  as  one  of 
law  for  the  court"  To  the  same  effect  see 
Hedln  v.  Railway  Co.,  26  Or.  155,  161,  37 
Pac.  640;  Hecker  v.  Oregon  Railroad  Co.,  40 
Or.  6,  66  Pac.  270;  Webb  v.  Helnta,  52  Or. 
444,  447,  97  Pac.  753.     See,  also,  Doyle  v. 

Southern  Pacific  Co.,  56  Or.  ,  108  Pac. 

201,  and  authorities  there  collated  on  the 
subject  To  affirm  the  Judgment  of  the  trial 
court  wonid  not  only  be  at  variance  with  the 
principles  enunciated  in  the  foregoing  au- 
thorities, but  manifestly  inconsistent  with 
the  views  announced  and  adopted  In  the  fol- 
lowing additional  declelons  by  this  court  up- 
on the  subject:  Oalvln  v;  Brown  &  McCabe, 
63  Or.  598,  »08, 101  Pac.  671;  Crosby  v.  Port- 
land Ry.  Co.,  53  Or.  496,  502,  100  Pac.  300, 
101  Pac.  204;  Webb  v.  Helntz,  52  Or.  444, 
446,  97  Pac.  753;  Wolf  v.  City  Ry.  Co.,  46  Or. 
446,  457,  72  Pac.  329,  78  Pac.  668;  Geldard 
V.  Marshall,  43  Or.  438,  73  Pac.  830;  Sbobert 
V.  May,  40  Or.  68,  66  Pac.  466,  65  L.  R.  A. 
810,  91  Am.  St  Rep.  458. 

The  learned  court  below  erred  In  excluding 
the  ordinance  and  proof  offered  In  connec- 
tion therewith  for  the  purpose  of  showing 
the  speed  limitation  prescribed  by  ordinance 
within  the  city,  and  in  sustaining  the  motion 


for  nonsuit    The  Judgment  will  according  b» 
reversed,  and  a  new  trial  ordered. 

MOORB,  O.  J.,  dissents. 


(5(  Or.  269> 
BOGARD  V.  BAREIAN  et  al. 
(Supreme  Court  of  Oi«gon.     April  26,  1910.). 

1.  Deeds  (J  117*)— Pbopebtt  Conveted— Con- 
veyance or  BuiLDiwo. 

A  conveyance  of  a  particular  building  con- 
veys by  implication  so  much  of  the  land  apoD 
which  it  is  situated  as  is  necessary  to  the  ose 
of  the  bailding. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  336;   Dec.  Dig.  {  117.»i 

2.  Sfecifio  Pebfobmance  (§  10*)— Oostkact 
TO  Convey. 

Though  an  agreement  erroneously  described 
a  larger  estate  or  area  than  the  vendor  owned 
or  intended  to  convey,  he  will  be  compelled,  to 
convey,  and  the  purchaser  to  accept,  any  interest 
which  the  vendor  had,  when  the  purchaser  knew 
and  consented  that  only  the  interest  actually 
possessed  was  the  subject  of  the  agreement,  so 
that  the  fact  that  the  written  agreement  was  to 
convey  a  store  building  would  not  prevent  a  suit 
to  compe]  specific  performance  by  a  conveyance 
of  the  first  story  thereof,  where  that  was  the 
part  of 'the  building  owned  by  the  vendor  and 
mtended  to  l>e  conveyed. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  S  23 ;   Dec.  Dig.  j  10.*] 

3.  TacE  (I  15*)— Construction— Date. 

When  an  Instrument  specified  the  month  in 
which  something  is  to  be  done,  but  omits  the 
year,  it  is  to  be  assumed,  in  absence  of  a  con- 
trary implication,  that  the  month  intended  was 
that  named  next  ensuing. 

[Ed.  Note.— For  other  cases,  see  Time,  Dec 
I>ig.  I  15.*] 

4.  Specific  Pebfobicance  (|  114*)— AcTiONe— 

.    P1.EADINO  —  AlXEOATIONft— TERUB   OF    CON- 
TRACT. 

In  an  action  to  compel  specific  performance 
of  an  agreement  to  transfer  a  store  building, 
etc.,  and  pay  a  certain  sum  in  cash  and  give  a 
note  for  another  sum  in  consideration  of  the 
transfer  of  other  property,  it  could  be  inferred 
from  an  allegation  in  the  complaint  that  the- 
cash  payment  was  to  have  been  made  when  the 
parties  exchanged  deeds  that  It  was  intended 
that  the  note  should  be  given  at  the  same  time. 
[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  (  857;   Dec.  Dig.  |  114.*] 

5.  Exchange  of  Phopebtt  (I  4*)— Oontbact 
— Construction. 

Thou^  a  contract  for  the  exchange  of  land 
did  not  provide  the  time  when  the  note  to  be 
given  as  part  of  the  consideration  was  to  be 
executed,  it  will  be  held  that  the  note  was  to- 
bear  the  same  date  as  the  agreement  to  convey 
[citing  5  Words  and  Phrases,  p.  4575]. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  |  4;   Dec.  Dig.  g  4.*] 

6.  Vendor  and  Pubchaseb  (J  76*)— Contbaot 
— Construction. 

Where  a  contract  to  convey  provided  that 
one  party  should  pay  a  certain  sum  in  cash  a* 
■a  part  of  the  consideration,  such  sum  was  pay- 
able at  ail  evenU  within  a  reasonable  time,  if 
the  time  of  payment  was  not  stated  in  the  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  118;  Dec.  Dig.  i  75.*] 
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7.  Fbauds,  Statutb  of  (5  108*)— Wbitino— 

SUFFICIEWCT  —  STATEUEIIT   OF  CONSIDEBA- 
TIOR. 

A  mntual  agreement  to  exchange  land  is  a 
sufficient  consideration  to  sustain  a  contract 
under  B.  &  C.  Comp.  {  797,  making  an  agree- 
ment for  the  sale  of  realty  void,  unless  it  or 
some  memorandum  thereof  expressing  the  con- 
sideration is  in  writing,  and  subscribed  by  tbb 
party  to  be  charged. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  I  220;   Dec  Dig.  |  108.»] 

8.  Spbcifio  Pebfobmancb  (§  105*)— Aciionb— 

DErENSES— Pkematuke  ACTIOW. 

In  a  suit  to  compel  specific  performance  of 
a  contract  to  exchange  property,  an  ot>jection 
that  the  suit  was  brought  before  the  property 
was  to  be  delivered  under  the  contract  was  un- 
tenable to  defeat  the  suit  where  the  deeds  could 
l>e  executed  pursuant  to  the  decree  without  com- 
pelling defendant'  to  relinquish  possession  until 
the  time  he  was  to  deliver  poasession  under  the 
contract;  there  being  no  plea  in  abatement  of 
the  suit  on  the  ground  of  objection  stated. 

[Bd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  325 ;  Dec.  Dig.  {  105.  •] 

0.  Deeds  (§  5ft*)— Delivebt— Recobd. 

A  deed  not  delivered  to  the  grantee,  but 
placed  on  record  without  her  knowledge,  passed 
no  title. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  jl38;  Dec.  Dig.  I  59.*] 

Appeal  from  Clrcalt  Court,  Karlon  Coun- 
ty; Wm.  Galloway,  Judgfc 

Action  by  Z.  T.  Bogard  against  A.  Barhan 
and  another.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    AflBrmed. 

See,  also,  52  Or.  121,  96  Pac.  678. 

This  is  a  suit  by  Z.  T.  Bogard  against  A. 
Barhan  and  C.  Barhan  to  enforce  the  Bpecific 
performance  of  a  contract,  of  which  the  fol- 
lowing is  a  copy,  to  wit:  "Woodbum,  Ore., 
Jane  16,  1906.  This  agreement  made  this 
date  between  A.  Barhan,  party  of  the  first 
part,  and  Z.  T.  Bogard,  party  of  the  second 
part,  witnesseth :  That  the  party  of  the  first 
part  agrees  to  transfer  to  the  party  of  the 
second  part  the  following  described  proper- 
ty: The  brick  store  building  occupied  by 
Beebe  &  Whitman  located  in  Woodbum,  Ma- 
rion county,  Oregon;  also  my  15-acre  farm 
located  one  mile  north  of  Woodbum,  Marlon 
county,  Oregon ;  also  to  pay  one  hundred  dol- 
lars caish  and  give  my  note  for  eight  hundred 
dollars  payable  on  or  before  eight  years  In 
payments  of  one  hundred  dollars  each  year 
with  Interest  at  the  rate  of  8%  payable  an- 
nually. For  this  the  party  of  the  second  part 
agrees  to  transfer  to  the  party  of  the  first 
part  his  5-acre  residence  property  laying  west 
of  the  Catholic  Church;  also  lot  7  4>lock  2 
Tooze's  addition  to  'Woodbum.  (Each  party 
to  bring  abstract  down  to  date.)  And  It  is 
further  agreed  that  the  taxes  on  property  of 
party  of  first  part  is  to  be  assumed  by  party 
of  second  part  and  that  on  party  of  second 
part  to  be  assumed  by  party  of  first  part,  and 
that  party  of  second  part  is  to  occupy  his  res- 
idence property  until  Sept.  30th;  and  that 
party  of  first  part  is  to  occupy  the  15-acre 


farm  until  the  party  of  the  second  part  gives 
possession  of  his  residence  property.  A.  Bar- 
han. Z.  T.  Bogard."  A  former  decree  here- 
in was  reversed  for  the  reason  that  the  at- 
tempted description  of  the  premises,  as  stat- 
ed In  the  complaint,  was  too  Indefinite  to  au- 
thorize the  relief  sought  Bogard  v.  Barhan, 
52  Or.  121,  96  Pac.  673.  The  cause  having 
been  remanded,  the  complaint  was  amended 
so  as  speclfically  to  designate  each  tract  of 
land  in  question,  the  "brick  store  building" 
being  described  as  "all  that  portion  of  lot  4 
in  block  1  of  Woodbum,  Marlon  county,  Ore- 
gon, together  with  that  portion  of  the  first 
story  only  of  the  I.  O.  O.  F.  Building  locat- 
ed thereon,  which  said  portion  of  said  lot  la 
described  as  follows,"  giving  the  boundaries 
thereof.  It  Is  also  alleged  that  A.  Barhan 
stipulated  to  pay  |100  "when  the  said  i»ar- 
tles  should  exchange  deeds,  and  to  execute 
his  promissory  note,"  etc.,  as  stated  In  the 
agreement;  that  on  June  26,  1906,  for  the 
purpose  of  evading  the  terms  of  the  contract 
and  without  any  consideration  therefor,  he 
executed  to  his  mother,  the  defendant  C.  Bar- 
han, a  pretended  deed  of  the  brick  store  build- 
ing; and  that,  though  the  sealed  Instrument 
was  never  delivered,  it  was  the  next  day  cop- 
led  tn  the  records  of  deeds  of  Marlon  coun- 
ty, which  simulated  conveyaqce  was  a  scheme 
to  defraud  the  plaintiff.  A  demurrer  to  the 
complaint  as  amended  on  the  ground  that  it 
did  not  state  facts  sufilclent  to  constitute  a  ' 
cause  of  suit  t>eing  overruled,  an  answer  was 
filed  admitting  that  the  contract  mentioned 
was  signed  by  A.  Barhan,  but  denying  every 
other  averment  of  the  Initiatory  pleading. 
For  a  separate  defense  It  is  alleged  that  the 
negotiations  which  had  been  'pending  between 
him  and  plaintiff  for  the  exchange  of  their 
respective  tracts  of  real  property  were  con- 
summated June  14, 1906,  but  two  days  there- 
after by  mutual  consent  and  upon  a  suffldrait 
consideration  the  writing  was  changed  so  that 
Instead  of  transferring  "the  brick  store  build- 
ing," and  giving  a  note  for  $800,  A.  Barhan 
was  to  convey  his  residence  property  In 
Woodbum  to  plaintiff  and  to  give  him  a  note 
for  $400  payable  on  or  before  four  years 
"from  that  date,"  In  annual  Installments  of 
1100  each,  with  interest  at  the  rate  of  8  per 
cemt  per  annum,  and  that  at  all  times  he  has 
been  ready,  able,  and  willing  to  perform  his 
part  of  the  altered  contract  For  a  further 
answer  It  is  alleged  that  neither  of  the  de- 
fendants made  or  signed  any  agreement  "ex- 
pressing the  consideration"  concerning  the 
sale  of  the  real  property  or  of  any  part  there- 
of, as  described  in  the  complaint,  or  that  they 
Identified  the  premises  In  any  manner.  For 
a  third  defense,  it  Is  averred  that  prior  to 
June  16,  1906,  A.  Barhan  was  Indebted  to 
his  mother  in  the  sum  of  $1,275,  with  accrued 
Interest,  evidenced  by  promissory  notes,  and 
to  secure  their  payment  he  executed  to  her 
a  deed,  absolute  in  form,  but  which  was  in- 
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tended  as  a  mortgage  upon  tbe  brick  store 
building,  that  she  accepted  this  deed  without 
knowledge  of  any  claim  by  the  plaintiff  to 
the  premises,  and  that  tbe  transaction  was 
without  fraud.  Tbe  reply  haying  denied  tbe 
allegations  of  new  matter  in  the  answer,  tbe 
cause  was  tried,  resulting  In  a  decree  as  pray- 
ed for  in  tbe  complaint,  and  the  defendants 
appeal. 

E.  P.  Morcom  and  Geo.  G.  Bingham,  for  ap- 
pellants. John  A.  Carson  and  Thomas  Brown, 
for  respondent. 

MOORIS,  C.  J.  (after  stating  tbe  facts  as 
above).  In  the  former  opinion  in  this  cause 
it  was  determined  that  tbe  description  set 
forth  In  the  contract.  If  properly  delineated 
In  tbe  complaint,  was  sufficient  to  authorize 
tbe  admission  of  parol  testimony  to  identify 
tbe  premises.  Bogard  v.  Barban,  S2  Or.  121, 
06  Pac.  673.  From  a.  re-examination  of  tbe 
question  so  inrolved,  we  are  satisfied  that 
the  conclusion  correctly  states  tbe  law  appli- 
cable thereto.    Burns  v.  Witter,  108  Pac  129. 

Several  objections  are  now  urged  against 
tbe  sufficiency  of  the  contract  that  were  not 
entertained  at  tbe  prior  trial.  These  matters 
will  be  considered  In  tbe  order  in  which  they 
occur  in  tbe  memorandum.  Thus  it  is  Insist- 
ed that  the  spdclflcatiou,  "the  brick  store 
building,"  does  not  describe  any  land,  and 
for  that  reason  an  error  was  committed  in 
decreeing  a  conveyance  of  .the  premises  oc- 
cupied by  the  structure,  or  of  any  real  prop- 
erty, for  tbe  contract  was  entire,  and  the 
Insufficiency  of  any  of  its  terms  necessarily 
defeats  the  whole  agreement,  since  tbe  prem- 
ises to  be  exchanged  by  the  respective  parties 
were  treated  by  them  as  indivisible.  Tbe 
doctrine  first  asserted  is  untenable;  for,  as 
is  said  by  an  author,  "courts  have  frequent- 
ly decided  that  a  conveyance  of  a  building  or 
barn  used  as  a  term  of  description  will  con- 
vey also  the  land  upon  which  tbe  building  or 
structure  may  be  erected."  Devlin  on  Deeds, 
{  1200.  In  the  section  following  that  to  which 
notice  Is  attracted  it  is  observed:  "But  only 
so  much  of  the  land  as  Is  necessary  to  tbe 
use  of  the  structure  will  pass  by  Implication 
by  a  conveyance  of  the  structure  itself,"  etc. 
It  will  be  remembered  that,  though  tbe  mem- 
orandum refers  to  "the  brick  store  building," 
etc.,  tbe  complaint  specifically  describes  tbe 
supporting  real  property,  and  alleges  that 
only  tbe  first  story  of  tbe  building  Is  involved 
in  this  suit  It  Is  maintained  that  such  dis- 
crepancy is  BO  great  as  to  defeat  a  specific 
performance  of  this  part  of  the  contract  in 
decreeing  which  an  error  was  committed. 
Though  an  agreement  erroneously  descrit>es 
a  larger  estate  or  a  greater  area  than  tbe 
vendor  owned  or  intended  to  convey,  the  par- 
diaser  will  be  compelled  to  accept  such  in- 
terest or  superficies  when  he  bad  knowledge 
thereof  and  consented  that  only  the  title  or 
extent  of  land  then  actually  possessed  by  tbe 
vendor  was  the  subject  of  their  consummat- 
ed oepotlntlons.     Pomeroy,  Cont.  {2d  Ed.)  { 


346.  Tbe  rule  thus  announced  is  equitable 
and  must  be  similarly  applicable  to  each  par- 
ty who  seeks  specifically  to  enforce  a  contract 
to  convey  a  building;  and,  as  the  complaint 
alleges  and  tbe  evidence  shows  that  only  the 
lower  story  of  the  structure  mentioned  and 
tbe  real  property  covered  thereby  were  In- 
tended to  be  conveyed,  no  error  was  conomit- 
ted  as  alleged. 

It  is  contended  tliat  the  contract  In  ques- 
tion does  not  indicate  when  tbe  sum  of  $100 
In  cash  referred  to  in  tbe  memorandum  was 
to  have  been  paid,  or  the  note  for  $800  given, 
or  specify  what  year  on  "September  30th" 
thereof  Bogard  was  to  surrender  the  posses- 
sion of  his  residence  property,  under  wblcb 
circumstances  the  writing  is  too  Indefinite, 
and  the  court  erred  In  its  decree.  Consider- 
ing these  matters  in  their  reverse  order,  tbe 
rule  Is  well  settled  that,  when  a  montb  is 
specified  in  a  written  instrument  which  omltB 
to  state  tbe  year  intended,  it  will  be  Inferred, 
In  the  absence  of  any  implication  to  tbe  con- 
trary, that  It  is  tbe  designated  month  tbta 
next  ensuing.  5  Words  &  Phrases,  4575.  It 
will  be  recalled  that  the  complaint  states 
that  the  $100  in  cash  was  to  have  been  paid 
"when  the  said  parties  should  exchange 
deeds,"  and  it  Is  fairly  to  be  Inferred  from 
such  averment  that  it  was  Intooded  tbe  note 
for  $800  should  have  been  given  at  tbe  same 
time.  Although  no  testimony  was  offered  on 
tills  subject,  since  the  contract  was  received 
in  evidence  showing  that  it  was  executed 
June  16,  1906,  we  think  tbe  note  was  to  have 
been  dated  the  same  as  the  agreement.  This 
conclusion  seems  to  be  supported  by  the  aTer- 
ments  of  the  answer,  which  state  that  by  tbe 
modified  agreement  the  $400  referred  to 
therein  was  to  have  been  paid  "on  or  before 
four  years  from  date";  that  is,  from  June  16, 
1906.  In  any  event,  however,  the  $100  men- 
tioned was  to  have  t>een  paid  In  cash  within 
a  reasonable  time,  which  has  certainly  elapsed 
since  the  subscription  of  tbe  contract  At 
tbe  trial  testimony  was  given  respecting  tbe 
alleged  modification  of  the  agreement  bnt  we 
think  it  satisfactorily  appears  that  the  only 
change  made  after  the  contract  was  signed 
related  to  tbe  abstracts  of  the  respective  par- 
ties, which  clause,  by  mutual  consent,  was- 
mutilated  by  drawing  a  line  through  it  bnt 
is  hereinbefore  set  out  In  full,  though  in  pa- 
rentheses. 

There  is  no  merit  In  the  allegation  of  the 
answer  that  tbe  memorandum  in  question  Is 
void  for  failure  to  express  a  consideration, 
as  required  by  enactment  B.  &  C.  Oomp.  i 
797.  It  will  be  kept  in  mind  that  tbe  agree- 
ment specified  that  the  land  of  tbe  respective 
parties  was  to  have  been  exchanged.  This 
statement  shows  a  legal  quid  pro  quo,  and 
hence  asserts  a  sufficient  Inducement  to  sat- 
isfy the  requirement  of  the  statute. 

As  possession  of  a  part  of  tbe  premises  was 
not  to  have  been  deliverted  tmtll  "September 
SOtb,"  It  Is  argued  that  if  the  year  omitted 
from  the  memorandum  was  Intended  to   he- 
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1906,  tblB  suit  was  commenced  prior  thereto, 
«nd  tberefore  prematurely  brought,  for  which 
reason  an  error  was  committed  In  rendering 
the  decree.  No  plea  In  abatement  was  Inter- 
posed or  objection  urged  on  the  ground  now 
asserted  to  defeat  the  maintenance  of  this 
suit,  and,  as  the  execution  of  the  deeds  i^ 
the  relief  sought,  such  redress  could  have 
been  granted  without  a  relinquishment  of  the 
possession  of  a  part  of  the  land  until  the 
time  therefor  had  arrived. 

We  conclude,  therefore,  that  the  suit  was 
properly  instituted;  that  the  agreement  is 
not  void  for  uncertainty,  either  as  to  the  de- 
scription of  the  premises  or  the  time  for  the 
performance  of  the  conditions ;  and  that  the 
parol  testimony  applies  the  specification  of 
the  memorandum  to  the  particular  real  prop- 
erty to  the  exclusion  of  all  other  tracts. 

The  remaining  question  is  whether  or  not 
the  execution  of  the  deed  by  A.  Barhan  to  his 
mother,  was  a  scheme  adopted  to  circumvent 
a  specific  performance  of  the  agreement  here- 
in. That  he  was  Indebted  to  his  mother  In 
the  sum  claimed  is  evidenced  by  the  promis- 
sory notes  offered  In  evidence.  We  do  not 
thinlc,  however,  that  she  was  urgently  insist- 
ing upon  the  payment  of  these  obligations  or 
the  giving  of  security  therefor,  and  feel  sat- 
isfied that  he  executed  to  her  the  deed  In 
question,  thinking  it  would  bar  a  recovery 
herein.  His  deed  was  not  delivered  to  his 
mother,  but  placed  on  record,  evidently  with- 
out her  knowledge,  and,  this  being  so,  no  title 
passed  thereby.  Cravens  v.  Rosslter,  110  Mo. 
838,  344,  22  S.  W.  736,  38  Am.  St  Rep.  606, 
608.  In  that  case  It  is  said:  "The  delivery 
of  the  deed  to  the  recorder  for  the  purpose  of 
having  it  recorded  did  not  amount  to  a  de- 
livery to  the  defendant,  for  the  recorder 
was  not  the  agent  of  defendant,  and  hence 
had  no  authority  to  accept  It.  Besides  this, 
he  did  not  undertake  to  accept  It  for  or  in 
behalf  of  the  defendant  He  received  it  re- 
corded It,  and  transmitted  it  to  the  grantor. 
The  grantor  did  not  part  with  his  dominion 
over  the  deed  until  after  It  had  been  record- 
ed. •  •  ♦  Recording  a  deed  by  the  gran- 
tor, without  the  grantee's  knowledge  or  as- 
sent, does  not  of  Itself  operate  as  a  delivery 
of  the  deed.  1  Devlin  on  Deeds,  {  290,  and 
oases  cited.  There  was  therefore  no  delivery 
of  this  deed  until  the  defendant  received  no- 
tice of  its  existence,  and  that  was  long  after 
the  date  of  the  Judgment." 

It  follows  from  these  considerations  that 
the  decree  should  be  affirmed;  and  It  Is  so 
ordered. 


(13  Artx.  10) 

ROBERTSON  v.  TERRITORY. 

(Supreme   Court  of  Arizona.     April   2,  1910.) 

1.  Cbimiwai,  Law  (S  121*)— Chanqb  of  Vew- 
UB — Grounds— PBKJuniCE—DisoBETioN. 
An  application  for  a  change  of  venue  for 
an  alleged  prejudice  again.st  defendant  in  the 


community,  rests  largely  in  the  discretion  of  the 
trial  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §  241 ;    Dec  Dig.  i  121.*] 

2.  CRiiaNAL  Law  (f  786*)  —  iNSTBUCrnowft— 
Credibiutt  of  AccusEn. 

In  a  prosecution  for  homicide,  the  court 
chai]ged  that  defendant  had  offered  himself  as 
a  witness  in  bis  own  behalf  as  he  was  entitled 
to  do,  and  that  the  jur^  should  consider  his  tes- 
timony as  any  other  witness,  but  that,  in  deter- 
mining the  credit  to  be  given  thereto,  they 
should  consider  his  very  great  interest  in  the 
result,  the  effect  of  a  verdict  on  him,  and  deter- 
mine how  far,  if  at  all,  such  interest  might  color 
his  testimony,  that,  if  his  statements  carried 
with  them  belief  in  their  truth,  the  jury  should 
receive  and  act  on  them,  and,  if  not,  they  might 
reject  them.  Held  that  while  such  charge  was 
not  error,  the  instruction  was  undesirable,  and 
should  not  be  given. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Die.  H  1787,  1895-1901, 1960, 1984; 
Dec  Dig.  I  786.  •! 

3.  Cbiuinai.  Law  (S  1137*)— Appeai.  and  Bbp 
BOB— Invited  Ebbob. 

Where,  in  a  prosecution  against  a  peace 
officer  for  homicide  in  killing  deceased  while 
attempting  to  arrest  him,  defendant  requested 
an  instruction  that  on  the  day  in  question  de- 
ceased was  in  the  actual  commission  of  a  mis- 
demeanor in  the  presence  of  accused,  which  the 
court  gave,  accused  could  not  claim  on  appeal 
that  deceased  was  committing  a  felony. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3007-3010;  Dec  Dig.  § 
1187.*] 

4.  HoinciDE  (8  105*)- Acnow  or  Peace  Offi- 
ces—Sepabate  Tbanbactionb. 

Where  defendant,  a  peace  officer,  having 
been  unsuccessful  in  bis  attempt  to  arrest  de- 
ceased in  the  street  at  the  time  of  deceased's 
commission  of  a  misdemeanor,  returned  later 
armed  to  effect  the  arrest,  and  a  conflict  then 
occurred  in  which  defendant  shot  deceased,  the 
transaction  was  not  continuous,  and  defendant's 
liability  for  the  homicide  depended  on  the  cir- 
cumstances surrounding  the  transaction  at  the 
time  of  the  killing,  rather  than  when  decedent 
committed  the  misdemeanor. 

[Bid.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  135;    Dec.  Dig.  {  105.*] 

5.  Homicide  (§  105*)— Excusable  Homicide 
—Abrest—Misdemeanob— Rights  of  Offi- 
ces. 

In  arresting  a  man  for  a  misdemeanor,  an 
officer  may  not  use  unnecessary  bodily  harm  or 
kill  the  person  he  is  arresting,  even  though  he 
may  escape,  but  it  is  the  duty  of  the  officer  to 
get  other  persons  to  assist  him,  and  later  on  to 
overcome  the  accused  person's  resistance  and 
place  him  under  arrest,  the  officer  being  author- 
ized to  inflict  death  or  great  bodily  harm  only  to 
save  his  own  life  or  to  prevent  great  bodily 
barm  to  himself  in  the  accused's  resistance  of 
arrest 

[Ed,  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  135;    I>ec  Dig.  §  105.*] 

6.  Cbiminal  Law  (S  822*)— Instbuctions- 
Review  as  a  Whole. 

Instructions  in  a  criminal  case  must  be  con- 
sidered as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1990-1995,  3158 ;  Dec.  Dig. 
I  822.*] 

Appeal  from  District  Court,  Oraham  Coun- 
ty ;  before  Justice  Frederick  S.  Nave. 


•For  other  cases  see  same  topic  and  lectlon  NUMBER  In  Dec.  *  Am.  Dtg*.  1907  to  date,  A  Reporter  Indexes 
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William  D.  Robertson  was  convicted  of 
manslaugbter,  and  be  appeals.    Afltoned. 

Stoneman  &  Jacobs,  W.  K.  Dial,  and  Klb- 
bey,  Bennett  &  Bennett,  for  appellant.  John 
B.  Wright,  Atty.  Gen.,  for  the  Territory. 

KENT,  C.  J.  It  Is  assigned  as  error  that 
the  trial  court  erred  In  not  granting  a  motion 
for  a  change  of  venue  because  of  the  alleged 
prejudice  against  the  defendant  In  the  com- 
munity. This  is  a  matter  that  rests  largely 
In  the  discretion  of  the  trial  court.  We  have 
examined  the  affidavits  submitted  on  both 
sides  upon  the  motion,  and  we  are  led  to  the 
conclusion  that  the  trial  court  In  denying  the 
application  for  change  of  venue  did  not  abuse 
the  discretion  vested  in  it  Ellas  v.  Territory, 
9  Ariz.  1,  76  Pac.  605. 

The  second  assignment  of  error  is  in  rela- 
tion to  the  following  charge  of  the  court: 
"The  defendant  has  offered  himself  as  a  wit- 
ness In  his  own  behalf.  The  statutes  give 
'him  that  right,  and  you  should  consider  his 
testimony  as  you  would  that  of  any  other 
witness.  However,  In  determining  the  credit 
to  be  given  his  testimony,  you  may  consider 
the  very  great  interest  he  must  have  and  feel 
in  the  result  of  this  case,  and  the  effect  which 
a  verdict  would  have  upon  him,  and  deter- 
mine to  what  extent.  If  any,  such  Interest 
may  color  his  testimony  or  affect  his  credi- 
bility. If  his  statements  be  convincing  and 
cirry  with  them  belief  In  their  truth,  you 
have  the  right  to  receive  and  act  upon  them. 
If  not,  you  have  a  right  to  reject  them." 
This  charge  In  this  precise  language  has  been 
twice  approved  by  this  court.  Halderman  v. 
Territory,  7  Ariz.  120,  60  Pac.  876 ;  Prior  v. 
Territory,  88  Pac.  412.  While  the  giving  of 
this  instruction  was  therefore  not  error  (m 
the  part  of  the  trial  court,  we  believe  that  in 
some  respects  it  Is  an  undesirable  Instruc- 
tion to  be  given,  and  we  recommend  to  the 
district  courts  that  its  use  be  discontinued. 

Exception  Is  taken  to  certain  iwrtions  of 
the  Instructions  given  by  the  court  to  the 
Jury.  A  statement  of  the  facts  in  the  case 
Is  necessary  in  order  that  the  contention  of 
the  appellant  may  be  made  clear.  On  the  day 
of  the  homicide  there  was  in  progress  In  the 
town  of  Safford  in  Graham  county  a  celebra- 
tion of  the  Independence  of  the  republic  of 
Mexico.  A  large  crowd  had  assembled  in  the 
town  attracted  by  the  celebration,  and  some 
of  the  persons  participating  therein  had  be- 
come Intoxicated.  One  Wayne  Pursley,  of 
whose  homicide  the  appellant  was  convicted, 
was  among  those  in  this  condition.  The  de- 
ceased had  a  reputation  for  fighting  and  quar- 
relsomeness when  drunk.  He  was  a  robust 
man  of  great  strength.  He  had  had  a  vio- 
lent altercation  with  one  Campbell,  and  was 
swearing  and  using  violent  and  threatening 
language  in  the  presence  of  the  people.  Ills 
attiliide  was  tliiit  of  a  drunken  disturber 
of  tlio  peiK-e,  tlireateniiiK  whomsoever  in  any 
way  ii;i|.()s('(l  liiiii.    The  iijipclliiut,  Robertson, 


was  at  that  time  the  marshal  of  the  town  of 
Safford.  He  was  not  a  man  in  robust  health. 
To  him  Campbell,  after  having  been  severely 
maltreated  by  the  deceased,  appealed  for  pro- 
tection against  further  assaults  by  the  de- 
ceased. At  the  time  there  was  excitement, 
tumult,  and  disorder  on  the  street.  Appel- 
lant, responding  to  the  appeal  of  Campbell, 
said:  "I  will  go  out  and  stop  him — talk  to 
him"  (meaning  the  deceased).  Appellant  ap- 
proached the  deceased,  who  was  demanding 
of  the  people  holding  him  to  be  let  loose  to , 
get  at  Campbell,  and  accosted  him  saying: 
"Here,  Wayne,  that  won't  do.  You  can't  do 
that  There  are  too  many  women  and  chil- 
dren on  the  street  to  be  talking  that  way. 
Xou  will  have  to  go  with  me."  Deceased  said 
he  would  not  go.  Appellant  then  placed  his 
hand  upon  the  deceased,  who  knocked  appel- 
lant down.  Appellant  got  up,  and  a  bystand- 
er attempted  to  calm  the  deceased,  and  the 
deceased  knocked  the  bystander  down.  Ap- 
pellant again  took  hold  of  the  deceased  and 
they  clinched  and  fell,  the  appellant  on  top. 
The  crowd  then  interfered,  pulled  the  appel- 
lant off,  rescued  the  deceased  from  the  appel- 
lant and  took  him  away  to  a  neighboring 
house.  The  appellant  went  to  a  saloon  and 
got  his  revolver,  and  called  upon  a  friend  of 
the  deceased  to  assist  him,  saying  to  him: 
"I  have  got  to  get  him.  Will  you  go  with 
me?"  Meanwhile  the  friends  of  the  deceased 
had  been  unable  to  keep  him  In  the  house 
where  they  endeavored  to  have  him  renjaln 
to  have  the  wounds  that  he  had  received  In 
the  contest  with  Campbell  further  dressed. 
The  deceased,  however,  resisted  the  efforts 
of  his  friends  to  restrain  him  Indoors,  Insist- 
ing that  his  Injury  was  trifling,  and  went  on 
through  the  house  and  out  into  the  yard  of 
the  bouse,  where  the  appellant  came  up  to 
him.  The  deceased  was  still  in  a  violent 
mood.  The  appellant  addressed  the  deceased 
as  an  officer,  saying  that  the  deceased  must 
come  with  him,  and  referred  to  bis  conduct. 
A  bystander  asked  that  the  deceased  might 
be  allowed  to  return  to  the  house  to  have  his 
wounds  further  dressed  The  appellant  said 
that  he  would  take  the  deceased  to  the  doc- 
tor or  anywhere  else  that  he  wanted  to  go. 
Up  to  this  time  there  Is  no  evidence  that  ap- 
pellant exhibited  anger  or  made  any  demon- 
strations or  threats  indicative  of  any  other 
purpose  than  to  have  the  deceased  submit 
quietly  to  his  authority  as  an  officer.  The  de- 
ceased said,  however,  that  the  appellant 
should  not  arrest  him,  and,  according  to  some 
testimony,  applied  opprobrious  epithets  to  him 
and  struck  at  him.  At  this  Juncture  the  broth- 
er of  the  deceased  Interfered,  and  many  oth- 
er people  of  the  crowd  rushed. in,  and  there 
was  confusion.  The  brother  of  the  deceased 
told  the  appellant  that  he  should  not  arrest 
the  deceased,  and  then  the  appellant  pulled, 
his  gun.  The  brother  grabbed  the  gun,  and 
attempted  to  wrest  It  from  the  officer.  In 
the  meantime  the  deceased  was  striking  at 
I  the  officer  with  an  open  kniffe.    The  deceased. 
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his  brother,  and  the  appellant  were  all  to- 
gether engaged  In  a  struggle.  The  appellant 
struck  the  brother  of  the  deceased  over  the 
head  -with  bis  gun  and  the  brother  fled.  The 
deceased  was  still  fighting  with  the  appel- 
lant The  appellant  struck  him  twice  over 
the  head  with  the  gun,  but  the  blows  did  not 
stop  the  onslaught  of  the  deceased.  The  of- 
ficer became  exhausted  and  fired  upon  the 
deceased,  and  still  the  deceased  did  not  stop, 
and  he  again  fired,  and  the  deceased  fell  mor- 
tally wounded,  and  died  almost  instantly. 
The  forgoing  statement  of  facts  we  have 
summarized  from  the  statement  thereof  in 
aM)ellant'8  brief.  It  presents  the  defendant's 
case  in  the  most  favorable  light.  Many  of  the 
facts  as  stated  are  contradicted  by  the  testi- 
mony of  other  witnesses,  and  a  number  of 
witnesses  testified  that  at  the  time  the  fatal 
shot  was  fired  the  deceased  was  retreating 
and  had  declined  farther  struggle ;  but  there 
Is  evidence  in  the  record  tending  to  establish 
the  facts  as  appellant  claims  they  occurred. 
There  were  several  instructions  requested 
by  the  defendant,  all  of  which  were  given 
by  the  court,  except  that  in  one  instance  a 
sentence  was  stricken  by  the  court  from  an 
Instruction  as  requested.  The  court  charged 
the  Jury  that  the  indictment  charged  the  ap- 
pellant with  the  crime  of  murder  alleged  to 
have  been  committed  upon  the  person  of 
Pursley.  The  usual  instructions  were  given 
respecting  the  necessity  of  the  Joint  opera- 
tion of  act  and  Intent,  the  presumption  of  in- 
nocence, the  necessity  of  the  territory  prov- 
ing all  of  the  material  allegations  of  the  In- 
dictment beyond  a  reasonable  doubt,  defined 
a  reasonable  doubt,  the  province  of  the  Jury 
with  respect  to  the  evidence,  and  defined  the 
various  degrees  of  homicide.  At  the  request 
of  the  defendant,  the  Jury  -were  also  instruct- 
ed that  the  deceased  was  in  the  actual  com- 
mission of  a  misdemeanor  in  the  presence 
of  the  appellant,  who  was  at  the  time  a 
peace  ofl3cer,  to  wit,  the  town  marshal  of 
the  town,  but  limited  the  effect  as  to  the 
time  of  the  commission  of  the  misdemeanor 
to  the  time  when  the  deceased  was  In  the 
street,  and  while  the  incidents  covered  by 
the  testimony  which  occurred  In  the  street 
■were  In  progress.  The  Jury  were  told  that 
It  was  the  duty  of  a  peace  oflicer  to  enforce 
the  law  by  arresting  those  who  in  bis  pres- 
ence commit  a  misdemeanor  or  any  other 
grade  of  crime;  that  the  duties  of  officers 
with  respect  to  arrests  for  misdemeanors  and 
felonies  differ ;  that  It  was  not  only  the  right, 
but  the  duty,  of  a  peace  otELcer  to  arrest  a 
person  who  was  committing  a  public  offense 
in  his  presence;  that  in  making  such  arrest 
the  officer  may  use  such  force  as  is  necessary 
to  overcome  the  resistance,  and  may  repel 
force  with  force  and  need  not  give  back, 
and,  if  the  offender  put  the  peace  officer's  life 
in  Jeopardy,  the  officer  may  use  sufficient 
force  to  overcome  the  resistance  he  encoun- 
ters, even  to  the  taking  of  life;    that  when 


an  arrest  Is  sought  to  be  made,  though  for 
a  misdemeanor  only,  and  the  person  sought 
to  be  arrested  resists  by  the  use  of  a  deadly 
weapon,  the  officer  has  the  right,  if  he  be- 
lieves, and  has  reasonable  grounds  to  believe, 
that  the  other  will  kill  him  or  inflict  great 
bodily  harm  upon  him,  to  use  his  own  weap- 
on, even  to  the  taking  of  life;  that  if  the 
Jury  should  find  from  the  evidence  that  the 
defendant  attempted  to  arrest  the  deceased 
while  he  was  in  the  actual  commission  of  a 
public  offense,  and  that  the  deceased  resisted 
such  arrest  with  force,  and  that  at  that  time 
the  defendant  believed,  and  bad  reasonable 
grounds  to  believe,  that  the  deceased  would 
kill  him  or  inflict  great  bodily  harm  upon 
him,  and  the  defendant,  to  effect  the  arrest 
ot  to  protect  himself  from  death  or  great 
bodily  harm,  shot  and  killed  the  deceased,  it 
was  their  duty  to  find  the  defendant  not 
guilty;  that,  if  an  officer  in  making  an  ar- 
rest is  driven  away  by  a  deadly  weapon  or 
by  force,  he  is  not  required  to  flee  or  to  re- 
fuse to  return,  or,  having  returned,  to  escape 
the  Impending  danger  by  flight,  in  order  to 
relieve  himself  from  liability  for  killing  his 
antagonist;  that  on  officer  may  arrest  any 
one  committing  a  misdemeanor  in  his  pres- 
ence without  a  warrant ;  and  that  the  officer 
may  summon  as  many  persons  as  he  may 
deem  necessary  to  aid  him  In  making  the 
arrest,  and  the  officer  in  making  the  arrest  is 
not  bound  to  retreat,  but  may  use  such  phys- 
ical force  as  is  apparently  necessary  to  ef- 
fect the  arrest  by  overcoming  the  resistance 
he  encounters,  but  in  such  a  case  he  cannot 
take  the  life  of  one  charged  with  the  mis- 
demeanor or  even  inflict  upon  him  serious 
bodily  harm,  except  to  save  his  own  life  or 
prevent  great  bodily  harm  to  himself.  The 
court  then  proceeded  to  distinguish  by  illus- 
tration more  fully  between  the  rights  of  an 
officer  in  making  an  arrest  in  respect  to  felo- 
nies and  misdemeanors,  telling  the  Jury  that 
when  a  man  has  committed  a  felony,  it  be- 
ing a  more  serious  offense  than  a  misde- 
meanor, and  the  officer  is  commanded  by 
warrant  to  arrest  him  or  has  actually  been 
a  witness  to  the  commission  of  the  offense, 
it  is  the  officer's  duty  to  arrest  the  offender, 
and  use  such  force  as  may  be  necessary  to 
take  him  into  custody,  but,  a  misdemeanor 
being  a  lesser  grade  of  crime.  It  is  the  duty 
of  the  officer  while  making  the  arrest  not  to 
Inflict  unnecessary  bodily  barm  or  death  upon 
the  person  whom  he  is  arresting,  even  though 
he  may  escape;  that,  to  prevent  an  escape, 
the  officer  has  no  right  to  Inflict  serious  bod- 
ily harm  or  death  upon  the  person  whom  he 
Is  seeking  to  arrest  for  a  misdemeanor ;  that 
to  prevent  an  escape  he  may,  If  necessary. 
Inflict  death  or  bodily  harm  upon  one  whom 
he  is  seeking  to  arrest  for  a  felony,  but  In 
arresting  a  man  for  a  misdemeanor,  such  as 
drunken  or  disorderly  conduct  or  simple  as- 
sault or  fighting,  If  the  man  runs  away,  the 
officer  has  no  right  even  to  shoot  at  him, 
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but  It  Is  his  duty  to  get  other  persons  to 
help  him  and  later  on,  when  he  can  over- 
come hts  resistance,  place  him  under  arrest 
that  he  may  answer  for  his  action;  that  the 
law"  makes  that  distinction  In  the  two  grades 
of  offenses.  Therefore,  In  the  case  before 
you  "It  was  the  duty  of  this  officer,  under 
the  facts  as  disclosed  to  you,  la  that  street, 
to  arrest  Wayne  Pursley,  the  deceased.  It 
was  not  necessarily  his  duty  to  arrest  him 
Immediately.  It  was  his  duty  also  not  to 
inflict  bodily  harm  or  death  upon  Wayne 
Pursley  In  order  to  effect  the  arrest  It  la 
better  that  Wayne  Pursley  should  escape 
arrest  under  the  law  than  that  he  should 
have  serious  bodily  harm  inflicted  upon  him 
or  death  inflicted  upon  him  merely  to  ac- 
complish his  arrest  for  a  misdemeanor.  It 
was  the  duty  of  the  ofilcer  that  the  arrest 
should  be  delayed.  It  was  the  duty  of  the 
officer  to  delay  the  arrest  to  avoid  doing 
serious  bodily  harm  or  Inflicting  death  upon 
Wayne  Pursley,  until  he  had  an  opportunity 
to  arrest  him  with  the  assistance  of  others. 
That  is  to  say,  be  may  summon  assistance  to 
accomplish  the  arrest  without  inflicting  In- 
Jury  or  death."  The  instructions  then  went 
on  to  say  that,  on  the  other  hand,  if  it  seem- 
ed wise  to  the  officer  at  the  time,  it  was 
right  for  him  to  attempt  the  arrest  Immedi- 
ately, and  that  It  was  the  officer's  privilege 
to  make  the  arrest  when  he  started  to.  It 
was  entirely  within  his  rights  to  use  force 
to  overcome  resistance;  that  the  difference 
between  resisting  arrest  and  running  away 
should  be  observed.  Be  the  offense  ever  so 
trivial,  if  the  offender  actually  resists  ar- 
rest and  fights  back  against  arrest,  the  offi- 
cer may  use  the  force  necessary  and  summon 
all  the  assistance  that  the  surrounding  cir- 
cumstances offer  him  to  enable  him  to  over- 
come that  resistance,  even  to  the  Infliction  of 
bodily  harm,  or  even,  If  necessary  in  an  ex- 
tremity, the  infliction  of  death;  that  It  Is 
the  duty  of  the  officer  to  avoid  the  Infliction 
of  Injury  or  death  In  all  cases  when  the  man 
seeks  to  avoid  arrest,  and  it  does  not  devolve 
upon  him  to  avoid  the  infliction  of  Injury 
or  death  if  it  be  necessary  to  overcome  re- 
sistance, but  he  may  Inflict  it  only  If  it  Is 
necessary,  and  he  may  go  only  so  far  as  It 
Is  necessary  to  effect  the  arrest  to  overcome 
resistance;  that,  if  the  officer's  life  becomes 
In  Jeopardy  during  the  course  of  an  attempt 
to  overcome  resistance  In  making  the  arrest, 
he  has  the  right  as  anybody  else  to  proteot 
himself  from  bodily  harm  or  death.  The 
covfft  thereupon  proceeded  to  Instruct  the  Ju- 
ry fully  with  respect  to  when  under  the  stat- 
ute a  homicide  is  Justiflable  as  a  matter  of 
self-defense. 

The  part  of  the  court's  instructions  that  is 
complained  of  Is  the  part  contained  within 
the  quotation  marks  above.  The  contention 
of  the  appellant,  as  we  understand  It,  Is  not 
that  the  law  as  laid  down  was  not  correctly 
stated  by  the  court,  but  that  It  was  not  the 


law  applicable  to  the  facts  of  the  case.  The 
claim  is  that  from  the  time  the  appellant  flrst 
came  on  the  scene  In  the  street  until  the  time 
of  the  shooting  the  transaction  was  In  effect 
a  continuous  one;  that  the  deceased  was  de- 
fying the  efforts  of  the  peace  officer  to  pre- 
serve the  peace ;  that  It  was  the  duty  of  the 
peace  officer  to  preserve  the  peace;  that  he 
had  a  right  to  beat  Into  subjection  a  man  In 
the  act  of  committing  a  breach  of  the  peace 
to  prevent  him  from  doing  so,  if  he  could  not 
be  subdued  otherwise;  that  the  offender  for 
the  instant  was  an  outlaw;  that  under  the 
drcumstnces  of  the  case  for  the  appellant  to 
have  withdrawn  would  have  subjected  the 
people  to  further  disorder,  and  that  it  was 
the  duty  of  the  appellant  to  prevent  the  de- 
ceased from  a  further  breach  of  the  peace  at 
all  hazards,  even  to  the  extent  of  taking  his 
life  If  necessary,  and  the  complaint  is  that. 
In  charging  the  Jury  that  It  was  the  duty  of 
the  officer  to  delay  the  arrest  and  avoid  doing 
serious  bodily  harm  upon  Pursley;  the  peace 
officer  was  told  that  It  was  his  duty  to  do  ex- 
actly the  opposite  of  what  it  was  his  duty  to 
do,  to  wit,  arrest  the  deceased  then  and  there 
to  restrain  him  from  further  violence.  And 
it  is  also  complained  that  the  charge  of  the 
court  was  misleading  to  the  Jury  In  that 
there  was  no  attempt  on  the  part  of  the  de- 
ceased to  escape,  and  the  Jury  were  confused 
by  the  instructions  of  the  court  with  respect 
to  the  law  relating  to  an  attempt  of  an  of- 
fender to  escape. 

The  defendant  at  the  trial  requested  the 
court  to  charge  that  on  the  day  in  question 
the  deceased  was  In  the  actual  commission 
of  a  misdemeanor  in  the  presence  of  the  de- 
fendant This  charge  the  court  gave,  bat 
limited  It  properly  to  the  occurrences  that 
took  place  in  the  street  The  defendant  bar- 
Ing  requested  the  court  to  charge  that  the 
acts  of  the  deceased  at  that  time  constituted 
a  misdemeanor  and  not  a  felony,  is  now  pre- 
cluded from  claiming  on  this  appeal,  as  he 
does,  that  at  the  time  the  deceased  was  en- 
gaged In  the  commission  of  a  felony  rather 
than  in  the  commission  of  a  misdemeanor. 
The  facts  show  that  the  appellant,  the  officer, 
was  unsuccessful  In  his  attempt  to  arrest  the 
deceased  in  the  street  at  the  time  of  the  com- 
mission of  this  mlsdemanor,  that  he  returned 
later  armed  to  effect  the  arrest  and  that  at 
that  time  the  conflict  occurred  in  which  the 
appellant  shot  the  deceased.  The  rights  of 
the  appellant,  therefore,  with  respect  to  his 
freedom  from  liability  for  the  homicide,  de- 
pend upon  the  circumstances  surrounding  the 
transaction  at  the  time  of  the  homicide  rath- 
er than  at  the  time  of  the  commission  of  the 
misdemeanor  In  the  street  The  case  was 
presented  to  the  trial  court  upon  the  theory 
as  disclosed  by  the  defendant's  requested  in- 
struction that  the  officer  had  returned  to  ef- 
fect the  arrest  of  a  man  who  had  committed 
a  misdemeanor,  the  offense  which  he  had  com- 
mitted being  at  the  defendant's  own  request 
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defined  as  a  misdemeanor,  and  tbe  appellant 
cannot  complain  If  the  jury  was  Instructed 
ihat  the  officer  was  held  In  making  such  ar- 
rest to  the  restrictions  that  the  law  placed 
npon  an  officer  In  making  an  arrest  for  a 
misdemeanor.  It  was  not  a  question  then  of 
subduing  and  arresting  an  offeuder  then  en- 
gaged in  a  misdemeanor  or  a  felony,  but  of 
arresting  a  person  for  a  misdemeanor  that 
had  been  committed.  The  trial  court  proper- 
ly charged  the  Jury  that  in  making  the  arrest 
the  officer  had  a  right,  If  he  believed  and  had 
reasonable  ground  to  believe  that  the  other 
would  kill  him  or  Inflict  great  bodily  harm 
upon  him,  to  use  his  own  weapon,  even  to 
the  extent  of  taking  his  life ;  and  gave  prop- 
er instructions  respecting  the  right  of  self- 
defense.  It  was  also  proper  for  the  court  to 
instruct  tbe  Jury,  as  it  did,  that  In  arresting 
a  man  for  the  commission  of  a  misdemeanor 
the  officer  was  limited  In  the  method  of  mak- 
ing such  arrest  as  in  the  instruction  specified, 
and  it  was  not  error  to  instruct  the  Jury  that 
It  was  not  necessarily  the  duty  of  the  officer 
to  arrest  the  deceased  Immediately  and  that 
It  was  his  duty  not  to  inflict  bodily  harm  or 
death  upon  the  deceased  in  order  to  effect 
the  arrest  It  was  clearly  a  case  where  in 
the  time,  method,  and  means  of  making  the 
arrest  the  officer  had  to  exercise  a  proper 
discretion  and  to  employ  such  means  as  the 
law  Justlfles  in  making  an  arrest  for  a  misde- 
meanor. It  was  proper  for  the  court  to  so 
charge  the  Jury  where,  as  here,  such  instruc- 
tion was  coupled  with  the  further  instruction 
that  the  officer,  having  decided  that  It  was 
hia  duty  to  make  the  arrest,  had  tbe  right, 
baying  embarked  npon  the  undertaking,  to 
carry  out  his  purpose,  and  that  he  had  the 
right  in  so  doing  to  protect  himself  from  as- 
sault even  to  tbe  extent  of  taking  the  offend- 
^8  life  If  necessary.  It  was  a  case  of  an  at- 
tempted arrest  for  an  offense  theretofore  com- 
mitted, although  committed  only  shortly 
theretofore,  and  of  resistance  to  such  arrest 
The  rights  of  the  officer  under  such  conditions 
were  fully  and  fairly  covered  by  the  instruc- 
tions of  the  court,  and  such  instructions  In 
that  regard  are  not  complained  of.  Instruc- 
tions given  by  a  court  to  a  Jury  must  be  tak- 
en as  a  whole,  and  isolated  sentences  or  para- 
graphs will  not  afford  ground  for  reversal 
where  the  Instructions  as  a  whole  cover  tbe 
ground,  and  where  tbe  isolated  sentences  or 
paragraphs  are  not  incorrect  or  misleading 
to  the  Jury.  Taking  tne  Instructions  before 
us  as  a  whole,  we  think  they  fully  cover  all 
tbe  questions  Involved  in  tbe  case,  and  tliat 
tbey  correctly  state  the  law  applicable  to  tbe 
contested  facts  in  the  case,  and  that  tbe  ap- 
pellant was  not  prejudiced  thereby. 

We  find  no  error  in  the  record,  and  tbe 
Jndgment  will  be  affirmed. 

DOAN,   CAMPBELL,    LEWIS,   and  DOE, 
JJ..  concur. 


as  Arts.  1) 
WALKER  et  al.  v.  BL.4  KB  et  al. 
(Supreme  Court  of  Arizona.    Jan.  13,  1910.) 

1.  New  TEiAi  (J  116*)  —  Motion  —  Time  of 
Filing. 

Where  the  motion  for  new  trial  was  filed 
more  tlian  five  days  after  rendition  of  judgment 
It  was  properly  denied. 

[EJd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  238-241 ;   Dec.  Dig.  i  116.*] 

2.  Appeal  and  Ebbor  (S  281*)-— Pboceedinob 
Below  —  Motion  fob  New  Tbial  —  Neces- 

SITT. 

Failure  to  make  a  timely  motion  for  new 
trial  waived  all  errors  not  fundamental,  so  that 
questions  Involved  in  such  eriora  cannot  be  con- 
sidered on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erro^  Cent  Dig.  fS  1660-1661;    Dec  Dig.  i 

Appeal  from  District  Court  Maricopa  Ooun- 
ty;    before  Justice  Edward. Kent 

Action  between  Thompson  Walker  and  oth- 
ers and  Celeste  H.  Blake  and  others.  From 
the  Judgment,  the  first-named  parties  appeal. 
Affirmed. 

Klbbey,  Bennett  &  Bennett  for  appellants. 
ThoB.  Armstrong,  Jr.,  for  appellees. 

PER  CURIAM.  Appellees  move  for  an  af- 
firmance of  Judgment  In  this  case  for  the 
reason  that  no  motion  for  a  new  trial  was 
filed  within  the  time  provided  by  law,  and 
that  there  is  no  asslgrnment  of  error.  The 
motion  for  new  trial  was  filed  more  than 
five  days  after  the  Judgment  was  rendered. 
Therefore  the  trial  court  did  not  err  in  de- 
nying It  The  failure  to  move  for  a  new 
trial  waived  all  errors  not  fundamental. 
McDonald  v.  Cox,  100  Pac.  457. 

Counsel  for  appellants  do  not  make  a  for- 
mal assignment  of  errors,  but  close  their 
brief  with  the  statement  that  tbe  trial  court 
erred  in  several  enumerated  particulars.  If 
this  unusual  method  of  assigning  error 
should  be  treated  as  sufficient,  we  are  pre- 
cluded from  considering  the  questions  so  pre- 
sented by  the  fact  that  all  are  such  as  should 
have  been  brought  to  the  attention  of  the 
trial  court  in  a  motion  for  a  new  trial.  Kone 
of  tbe  questions  so  raised  involve  fundamen- 
tal error.  Therefore  we  must  affirm  the 
judgment  of  the  district  court 

KENT,  C.  J.,  and  LEWIS,  J.,  took  no  part 
In  the  determination  of  this  case. 


(13  Ariz.  "4> 

AITON  V.  BOARD  OP  MEDICAL 

EXAMINERS. 

(Supreme  Court  of  Arizona.    April  2,  1910.) 

Appeal  and  Ebbor  (§  78*)— Obdebs  Appeal- 
able. 

An  order  sustaining  a  demurrer  to  a  peti- 
tion for  certiorari,  unaccompanied  by  any  appli- 
cation for  Ifave  to  amend,  or  final  order  deny- 
ing the  petition,  or  any  final  jadgment,  does  not 
determine  the  case,  and,  under  Civ.  Code  1901, 


•For  other  case*  lee  lama  topio  and  (ectlOD  NVMBBR  In  Dec.  ti  Am.  D:gi.  1907  to  date,  &  Reporter  Indeze* 


Digitized  by 


Google 


222 


108  PACIFIC  EEPORTBE. 


(Ariz, 


para.  441,  1214,  1493,  permitting  appeals  from 
final  judgments,  no  appeal  iiee  from  the  order. 
[Bd.  Not>i!. — For  otiier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  465;   Dec  Dig.  i  78.*] 

Appeal  from  District  Court,  Maricopa 
County ;    before  Justice  Edward  Kent. 

Petition  for  certiorari  by  B.  A.  Alton 
against  the  Board  of  Medical  Elxamlners. 
•  From  an  order  sustaining  a  demurrer  to  the 
petition,  plaintiff  appeals.    Dismissed. 

Worsley  &  Feler,  for  appellant  John  B. 
Wright,  Atty.  Oen.,  for  appellee. 

FEB  CURIAM.  The  record  In  this  case 
discloses  that  the  appellant  filed  in  the  court 
below  a  notice  of  motion  for  a  writ  of  cer- 
tiorari, accompanied  by  the  afiSdavlt  of  the 
petitioner,  setting  forth  the  facts  upon  which 
the  application  was  based.  No  motion  ap- 
pears of  record.  The  aflSdavlt  concludes 
with  a  prayer  that  a  writ  of  certiorari  be 
allowed.  The  defendant,  evidently  in  doubt 
as  to  the  view  the  trial  court  might  take  as 
to  whether  the  application  was  by  motion 
or  petition,  answered  "In  resistance  of  said 
motion  and  the  allowance  of  the  writ,"  show- 
ing "that  the  facts  stated  in  the  petition  of 
said  plaintiff,  attached  to  his  motion  in  said 
matter,  do  not  state  facts  sufficient  to  en- 
title him  to  the  allowance  of  said  writ  of 
certiorari,"  and  prayed  judgment  that  said 
motion  and  petition  be  denied.  This  plead- 
ing of  defendant  was  treated  as  a  demurrer, 
and  was  sustained.  In  due  time  the  appel- 
lant in  open  court  gave  notice  of  appeal  to 
this  court  from  the  order  "sustaining  the  de- 
murrer of  the  defendant,"  and  thereafter 
filed  his  bond  on  appeal,  wherein  It  Is  re- 
cited that  he  "has  appealed  from  said  order 
sustaining  said  demurrer  to  the  Supreme 
Court  of  the  territory." 

The  record  is  silent  as  to  any  application 
for  leave  to  amend  the  petition.  No  final 
order  denying  the  petition  for  the  writ  was 
entered,  nor  is  there  any  final  judgment  In 
the  cause.  The  entry  In  the  clerk's  minutes 
of  an  order  sustaining  a  demurrer  is  not  the 
equivalent  of  either  a  final  order  or  final 
Judgment  There  must  be  a  complete  deter- 
mination of  the  controversy  before  an  ap- 
peal to  this  court  will  lie,  unless  otherwise 
expressly  prescribed  by  statute.  Paragraphs 
441,  1493,  and  1214  of  the  Revised  Statutes 
of  1901. 

The  appeal  Is  dismissed  for  want  of  juris- 
diction.   The  Chief  Justice  not  sitting. 


\U  Ariz.  2) 

HURLEJT  V.  TERRITORY. 
(Supreme   Court  of  Arizona.     April  2,   1910.) 

1.  Cbiminal  Law  (8  1151*)— AppeaIt— Review 
— Continuance — Discbetion. 

The   granting  or  refusal    of  a   continuance 
rests  in  the  sound  discretion  of  tbs  trial  court. 


and  its  ruling  will  not  be  disturbed  on  appeal 
unless  the  discretion  was  abused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3045 ;    Dec  Dig.  %  1151.*] 

2.  CsiiaNAL  Law  (5  603*)  —  Continuanck- 
Appuc  atioh  —  Refusal  —  Discbbtio  n     of 

COUBT. 

It  is  not  an  abuse  of  discretion  to  deny  a 
continuance  on  the  ground  of  the  absence  of  a 
witness,  where  the  facts  sought  to  be  proved  by 
the  witness  are  not  within  the  personal  knowl- 
edge of  accused,  but  his  knowledge  of  what  the 
witness  would  testify  to  if  present  is  hearsay 
only,  and  the  source  of  his  knowledge  is  not  set 
forth,  and  it  is  not  alleged  that  accused  has  any 
knowledge  of  the  residence  of  the  witness,  nor 
was  it  shown  why  the  witness'  attendance  was 
not  obtained  in  the  five  days  between  the  veri- 
fication of  plaintiff's  affidavit  and  the  applica- 
tion, nor  were  any  facts  stated  tending  to  show 
that  the  witness  could  be  produced  if  a  continu- 
ance was  granted. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S|  1349,  1351,  1354,  1357; 
Dec.  Dig.  i  603.*] 

3.  HoiaciDB  (I  167*)  —  SKiDENCK  —  Admissi- 
bility. 

The .  fact  that  accused,  the  day  before  the 
shooting  of  decedent,  shot  at  goats  of  decedent 
at  or  near  the  premises  of  accused,  was  material 
to  establish  the  relations  between  the  parties 
and  the  state  of  the  mind  of  accused. 

[EU.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  288;  Dec  Dig.  t  157.*] 

4.  Cbiminal  Law  (|  478*)  —  Opinion  Evi- 
dence—Competency OF  Witness. 

A  boy  13  years  of  age,  who  had  lived  8  or 
10  years  on  the  hills,  and  who  had  seen  men 
shoot  shotguns  and  rifles,  was  competent  to  give 
his  opinion  that  shots  heard  by  him  were  rifle 
shots;  but  the  weight  of  his  testimony  was 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  1065;   Dec.  Dig.  |  478. •] 

5.  Witnesses  (§  288*)- Bxamikation— Oboss- 
ezamination. 

Questions  put  by  accused  on  the  cross-ex- 
amination of  a  witness  as  to  the  testimony 
which  another  witness  had  given  at  a  former 
time  were  not  proper  cross-examination. 

[Bd.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  i  931 ;    Dec  Dig.  §  268.*] 

6.  Homicide  (|  167*)— Evidence— Thbeats  of 
Accused— Admissibility. 

Evidence  of  what  accused,  at  a  period  re- 
mote from  the  homicide,  had  said  about  point- 
ing a  gun  at  and  threatening  to  shoot  the  chil- 
dren of  decedent,  was  admissible,  where,  in 
connection  with  proof  of  other  threats  of  accus- 
ed, it  might  indicate  a  continuance  of  the  state 
of  mind  of  accused  toward  decedent 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  %  337 ;   Dec.  Dig.  {  167.*] 

7.  Criminal  Law  (§  829*)— Trial— Instruc- 
tions —  Refusal  to  (Jive  Instructions 
Covered  by  Chaboe  Given. 

It  is  not  error  to  refuse  instructions  gen- 
erally covered  in  the  charge  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2011 ;    Dec.  Dig.  i  829.*] 

&  Criminal  Law  (J  762*)— Instructions- 
Opinion  of  Court. 

Instructions  so  framed  as  to  indicate  an 

expression  of  opinion  by  the  court  on  issues  of 

fact  for  the  jury  are  properly  refused. 
[Ed.    Note. — For    other    cases,    see   Criminal 

Law.  Cent  Dig.  i  1731;    Dec.  Dig.  {  762.*] 


•For  other  cases  see  same  topic  and  ■ecllon  NUMBER  In  Dec.  A  Am.  D.gs.  Uo7  to  date,  A  Reporter  Indexes 
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Appeal  from  District  Court,  Tavapa!  Conn- 
ty;   before  Justice  Rlcbard  E.  Sloan. 

E.  D.  Hurley  was  convicted  of  murder  In 
the  first  degree,  and  be  appeals.    Affirmed. 

J.  F.  Wilson,  for  appellant  John  B. 
Wrigbt,  Atty.  Gen.,  for  tbe  Territory. 

KENT.  C.  J.  It  Is  claimed  that  the  trial 
court  erred  in  refusing  to  grant  the  continu- 
ance of  the  trial  asked  for  by  the  appel- 
lant On  November  18,  1908,  the  defendant 
entered  his  plea  of  not  guilty  to  the  offense 
charged  in  the  indictment  and  on  that  date 
the  case  was  set  for  trial  on  November  30th. 
On  November  30th,  upon  the  application  of 
the  defendant,  a  subpoena  was  issued  for  one 
Edwards,  whom  the  appellant  claimed  to  be 
a  material  witness.  The  trial  of  the  case 
was  postponed  until  December  8th.  On  that 
day,  when  the  case  was  called  for  trial,  the 
appellant  interposed  his  motion  for  a  con- 
tinuance for  the  term  and  filed  his  own  affi- 
davit in  support  thereof,  which  had  been 
prepared  and  sworn  to  on  December  3d,  in 
which  he  alleged  that  the  witness  Edwards 
was  material  to  the  defendant  in  making  his 
defense,  in  that  Edwards,  prior  to  the  diffi- 
culty In  which  the  defendant  and  the  de- 
ceased were  engaged,  had  frequent  conversa- 
tions with  the  deceased  and  knew  of  the  ani- 
mosity of  the  deceased  toward  the  defend- 
ant; that  the  defendant  had  no  knowledge 
of  the  threats  made  by  decedent  to  EVlwards 
until  November  29th,  the  evening  before  the 
subpoena  was  issned  and  placed  In  the  Iiands 
of  the  sheriff  for  service  and  an  order  for 
such  service  out  of  the  county  obtained; 
that  service  of  the  subpoena  had  not  been 
made;  that  the  sheriff  had  telegraphed  that 
the  witness  was  not  In  the  employ  of  the 
mining  company  wbere  he  was  supposed  to 
have  sought  employment  in  Cochise  county, 
and  hence  the  subpoena  had  not  been  served, 
and  the  attendance  of  the  witness  could  not 
be  obtained  at  that  term  of  court;  but  that 
the  witness  was  In  the  county  of  Cochise 
somewhere;  and  that  the  defendant  would 
be  able  to  procure  his  attendance  at  the 
next  term  of  court,  when  such  testimony 
might  be  had.  The  affidavit  further  alleged 
that  there  was  no  other  witness  by  whom 
the  conversations  and  threats  above  stated 
could  be  proved,  and  that  the  application 
was  not  sought  for  delay. 

The  granting  or  refusal  of  a  motion  for 
continuance  Is  a  matter  resting  In  the  sound 
discretion  of  the  trial  court,  and  the  exer- 
cise of  that  discretion  will  not  be  disturbed 
upon  appeal  unless  abused.  According  to 
the  affidavit  of  the  appellant  for  continu- 
ance, and  upon  the  record,  we  find  that  the 
case  had  been  set  for  trial  on  November 
30th.  On  that  date  a  subpoena  for  the  desir- 
ed witness  was  obtained'  and  an  order  for 
Its  service  out  of  the  county.  The  trial  of 
the  case  was  not  had  until  De<?ember  8th. 
On  that  date  un  affidavit  sworn  to  on  De- 


cember 3d  was  presented  that  the  absent 
witness  could  not  be  found  in  the  place  des* 
Ignated  to  the  sheriff  by  the  appellant  as 
his  place  of  abode.  That  the  fticts  sought 
to  he  proved  by  the  -witness  would  be  tes- 
tified to  by  the  witness  was  not  within  the 
personal  knowledge  of  the  defoidant,  ac- 
cording to  his  affidavit;  but  the  knowledge 
that  the  witness  would  so  testify  if  present 
was  hearsay  only,  and  the  source  of  such 
knowledge  was  not  set  forth  by  the  appel- 
lant in  his  affidavit,  nor  any  facts  set  forth 
In  the  affidavit  to  show  that  the  appellant 
had  any  knowledge  of  the  residence  of  the 
witness  or  his  present  or  future  place  of 
abode.  No  showing  was  made  why  the  at- 
tendance of  the  witness  was  not  procured 
between  the  3d  and  8th  of  December,  and 
no  facts  were  set  forth  In  the  affidavit  tend- 
ing to  show  that  the  presence  of  the  witness 
could  be  obtained  .if  the  postponement  were 
granted.  We  do  not  think  that  the  trial 
court  erred  in  Its  exercise  of  the  discretion 
vested  in  it  In  refusing  the  continuance. 
Bytlnge  v.  Territory,  100  Pac.  444. 

Mrs.  Conrey,  a  witness  on  the  part  of  the 
prosecution,  testified,  over  the  objection  of 
the  defendant  to  the  action  of  the  defendant 
the  day  before  the  homicide  Id  shooting  at 
certain  goats  belonging  to  the  deceased 
which  were  then  at  or  near  the  premises  of 
the  defendant  The  objection  to  the  testi- 
mony was  that  it  was  immaterial.  We 
think  the  testimony  given  was  material  in 
the  tendency  it  had  to  establish  the  relations 
between  the  parties  and  the  state  of  mind  of 
the  defendant,  and  that  the  objection  made 
to  its  materiality  was  properly  overruled. 

It  Is  likewise  assigned  as  error  that  the 
court  erred  In  allowing  the  witness  Tom  Con- 
rey to  testify  about  the  same  transaction. 
Apart  from  the  fact  that  no  specific  objec- 
tion was  made  at  the  trial  to  this  testimony, 
the  same  rule  applies  thereto. 

It  Is  claimed  that  the  court  erred  in  al- 
lowing Oeorge  Conrey,  a  son  of  the  deceased, 
of  the  age  of  13  years,  to  testify,  over  the 
objection  of  the  defendant,  to  the  charac- 
ter of  the  shots  fired  at  the  time  of  the  hom- 
icide; his  testimony  being  that  they  wero 
rifle  shots.  The  objection  to  the  testimony 
Is  that  the  boy  was  at  a  distance  from  the 
shooting,  that  he  had  never  fired  a  gun  him- 
self or  handled  firearms,  and  was  not  quali- 
fied, therefore,  to  testify  as  to  the  charac- 
ter of  the  shots.  The  boy  testified  to  hearing 
five  shots  altogether,  and  the  intervals  be- 
tween them,  and  that  they  were  rifle  shots; 
that,  while  he  had  not  used  rifles  or  shot- 
guns, he  had  lived  8  or  10  years  out  on  the 
hills,  and  had  seen  men  shoot  shotguns 
and  rifles.  Upon  the  motion  to  strike  out 
his  testimony,  the  court  njled  that  the  evi- 
dence showing  that  the  boy  had  some  experi- 
ence In  the  matter,  his  opinion  might  be  ex- 
pressed; the  weight  of  the  testimony  being 
entirely  ft  matter  for  the  Jury.  In  this  view 
of  the  trial  court  we  "concur. 
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Tbe  fifth  assignmeut  of  eri-or  is  as  follows: 
^The  court  erred  In  refusing  to  allow  Mrs. 
Conrei  to  answer  questions  on  cross-exami- 
nation as  to  what  she  testifled  to  at  the  In- 
quest and  having  made  statements  at  an- 
other time  contradictory^  to  what  she  tells 
here.  See  reporter's  transcript  of  evidence, 
pages  150,  151,  152,  and  153."  An  examina- 
tion of  the  record  shows  that  counsel  are  in 
error  in  assuming  that  the  court  refused  to 
allow  Mrs.  Conrey  to  testify  as  alleged.  The 
witness  under  examination  was  one  George 
Avery,  a  deputy  sheriff,  and  he  was  asked  on 
cross-examination  to  testify  as  to  the  tes- 
timony which  Mrs.  Conrey  had  given  at  a 
former  time.  The  court  sustained  the  objec- 
tion of  the  prosecution  that  it  was  not  prop- 
er cross-examination. 

It  is  alleged  that  the  court  erred  in  per- 
mitting the  witness  Ralph  King  to  testify, 
over  objection  of  the  defendant,  to  a  conver- 
sation between  the  defendant  and  the  wit- 
ness at  a  period  prior  and  remote  to  the 
homicide,  in  regard'  to  what  the  defendant 
had  said  about  tbe  pointing  of  a  gun  and 
threatening  to  shoot  the  children  of  the  de- 
ceased. The  court  allowed  the  testimony  to 
stand  over  the  objection  of  the  defendant 
upon  the  theory  that,  In  connection  with  oth- 
er conversations  and  threats  of  the  defend- 
ant as  testified  to,  it  might  have  a  signifi- 
cance as  Indicating  a  continuance  of  the 
state  of  mind  of  the  defendant  toward  the 
deceased.  We  think  the  testimony  was  ad- 
missible; the  weight  to  be  given  to  it  be- 
ing, as  tbe  court  stated,  a  matter  for  the 
Jury  to  determine. 

The  appellant  assigns  as  error  the  refusal 
of  the  trial  court  to  give  as  drawn  tbe  third, 
fourth,  fifth,  and  sixth  instructions  request- 
ed by  the  defendant  The  matter  contained 
in  these  Instructions  was  generally  covered 
by  the  court  in  the  charge  given  by  It;  but, 
apart  from  this,  we  think  tbe  court  properly 
refused  the  Instmctions  requested  in  the 
language  in  which  they  were  drawn,  since 
in  each  instance  the  requested  instruction 
was  so  framed  as  to  indicate  an  expression 
of  opinion  by  tbe  court  on  matters  of  fact 
to  be  determined  by  the  Jury. 

We  find  no  error  in  the  record,  and  the 
judgment  of  the  district  court  is  afllrmed. 

DOAN,  CAMPBELL,  LEWIS,  and  DOB, 
JJ.,  concur. 


(U  Ariz.  T) 

DUTTON  V.  TERRITORY. 

(Supreme  Court  of  Arizona.    April  2,  1910.) 

1.  Indictment  and   Information   (J  110*)— 

SUFFICIENCT     OF     ACCUSATION  —  STATOTORT 

Offenses. 

Ad  indictment  cbarfjing  the  keeping  of  a 
disorderly  house,  specifying  the  time  and  loca- 
tion of  the  house,  and  charsinK  the  offense  con- 
junctively in  the  language  of  Pen.  Code  1901,  § 


287,  making  it  a  misdemeanor  to  keep  a  disor- 
derly house,  or  any  bouse  of  public  resort  where- 
by the  peace,  comtort,  or  decency  of  the  immedi- 
ate neighborhood  is  habitually  disturbed,  is  suffi- 
cient. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {{  289-294;  De& 
Dig.  {  110.*1 

2.  Criminal    Law    ({    1153*)  —  Witnesseb 
(I  24C*)  —  Conduct  of  Tbial  —  Dorr  or 

JUDGE. 

Tbe  duty  of  a  trial  judge,  particularly  in 
criminal  cases,  is  more  than  that  of  an  umpire, 
and  be  must  see  that  justice  is  done  to  both  par- 
ties, and  hence  when  satisfied  that  tbe  facts  are 
not  being  elicited  by  questions  of  counsel,  and 
witnesses  show  a  disposition  to  evade  direct  an- 
swers, it  is  not  only  bis  right,  but  bis  duty,  to 
so  question  a  witness  as  to  bring  out  the  points 
not  mode  clear  by  counsel's  examination,  he 
having  in  that  respect  a  wide  discretion,  the  ex- 
ercise of  which  will  not  be  reviewed  in  tbe  al>- 
sence  of  abuse,  but  such  examination  must  not 
show  bias  or  prejudice,  or  impress  the  jury  with 
tbe  belief  that  the  judge  is  taking  sides. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  3064;  Dec.  Dig.  §  1153  ;• 
Witnesses,  Cent.  Dig.  {  852 ;   Dec.  Dig.  {  246w*l 

Appeal  from  District  Court,  Tuma  County: 
before  Justice  John  H.  Campbell. 

William  T.  Dutton  was  convicted  of  keep- 
ing a  disorderly  house,  and  appeals.  Af- 
firmed. 

Wupperman  &  Wupperman,  for  appellant 
John  B.  Wright,  Atty.  Gen.,  for  the  Terri- 
tory. 

KENT,  O.  J.  It  is  complained  that  the  In- 
dictment is  insufflcient.  Our  statute  makes 
it  a  misdemeanor  to  keep  a  disorderly  house 
or  any  house  of  public  resort  whereby  the 
peace,  comfort,  or  decency  of  tbe  immediate 
neighborhood  is  habitually  disturbed.  Pen. 
Code  1901,  {  287.  The  indictment  specifying 
the  time  and  the  location  of  the  house  in  the 
town  of  Tuma,  charged  the  offense  conjunc- 
tively in  the  language  of  the  statute.  The 
statute  setting  forth  fully  and  without  any 
uncertainty  or  ambiguity  all  the  elements  nec- 
essary to  constitute  the  offense,  an  indict- 
ment so  couched  in  the  language  of  the  stat- 
ute Is  Bufilcient  Hinds  v.  Territory,  8  Ariz. 
372,  76  Pac.  469;  Klllman  v.  State,  2  Tex. 
App.  222,  28  Am.  Rep.  432;  14  Cyc.  495. 

The  only  other  question  raised  which  re- 
quires notice  is  the  alleged  error  of  the  trial 
Judge  In  putting  questions  to  the  various  wit- 
nesses; the  contention  of  the  appellant  being 
that  in  the  extent  of  such  examination  the 
Judge  invadetl  the  province  of  counsel,  and 
by  sucb  examination  and  its  extent  gave  to 
tbe  jury  tbe  impression  that  tbe  Judge  be- 
lieved in  the  appellant's  guilt  The  errone- 
ous idea  that  the  whole  duty  of  the  trial 
judge  is  performed  if  he  sits  as  an  umpire,  as 
it  were,  to  see  that  the  contest  before  taim, 
in  which  he  takes  no  part,  is  waged  accord- 
ing to  rule,  is  one  that  unfortunately  baa 
grown  rather  than  decreased  of  late  in  this 
country,  fostered  as  It  has  been  by  many  and 
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often  unwise  restrlctlTe  legislative  proTlslons. 
The  duty  of  a  trial  Judge,  particularly  in 
criminal  proceedings,  is  more  than  that  of 
the  umpire ;  it  is  primarily  his  duty  in  such 
proceedings  to  see  that  Justice  is  done  both 
to  the  man  accused  of  crime  and  to  the  peo- 
ple, bis  accusers.  Therefore,  when  in  such 
case  the  Judge  is  satisfied  that  the  facts  or 
the  truth  are  not  being  elicited  by  the  ques- 
tions of  counsel,  and  the  witnesses  show  a 
disposition  to  evade  direct  answers,  it  is  not 
only  his  right,  but  it  is  his  duty,  to  put  ques- 
tions to  the  witnesses  which  will  bring  out  the 
points  not  made  clear  by  the  examination  of 
counsel.  In  this  regard  he  has  a  wide  lati- 
tude and  discretion,  the  exercise  of  which 
discretion  will  not  be  reviewed  on  appeal  ex- 
c^t  In  case  of  abuse  thereof.  The  examina- 
tion must  be  so  conducted,  however,  as  not  to 
■how  bias  or  prejudice,  or  to  impress  the  Jury 
with  the  belief  that  the  Judge  is  Uking  sides. 
Looney  v.  People,  81  111.  App.  370;  State  v. 
Crotts,  22  Wash.  245,  60  Pac  403;  State  v. 
liee,  80  N.  C.  483;  State  v.  Spiers,  103  Iowa, 
711,  73  N.  W.  343.  A  careful  examination  of 
the  record  leads  us  to  the  conclusion  that, 
while  the  trial  Judge  participated  extensively 
In  the  examination  of  several  witnesses,  and 
perhaps  unnecessarily  so  in  a  case  where  the 
subsequent  proof  of  the  defendant's  guilt 
seems  abundant^  yet  the  questions  asked  were 
carefully  framed  and  free  from  imputation  of 
guilt  to  the  defendant  It  seems  apparent 
from  the  record  that  the  Judge  felt  that  the 
questions  of  counsel  were  not  well  calculated 
to  develop  the  material  facts,  and  that  it  was 
Incumbent  upon  him  to  supplement  the  ques- 
tions asked  by  counsel  in  order  that  the  Jury 
might  have  before  them  facts  which  counsel 
had  failed  to  elicit 

We  believe  that  the  trial  Judge  went  fur- 
ther in  his  investigation  than  was  in  some 
Instances  essential  or  perhaps  desirable;  but 
we  cannot  say,  viewing  the  record  as  a  whole, 
that  in  so  doing  he  abused  the  discretion 
vested  in  him  so  as  to  warrant  a  reversal  of 
the  case. 

DOAN,  LEWIS,  and  DOB,  33.,  concur. 


(U  Arts.  M) 

ATKIN  V.  TERRITORY. 
(Supreme  Court  of  Arizona.    April  2,  1910.) 

1.  Indictment  and   Infobmation  (|  110*)— 
IiANOuAOE  OP  SiArcTK— Sufficiency. 

Where  the  charging  part  of  an  indiotment 

is  in  the  language  of  the  statute,  it  is  sufScieDt. 

[Ed.  Note. — For  other  cases,   see   Indictment 

and  Information,  Cent  Dig.  §  282 ;  Dec.  Dig.  § 

110.*] 

2.  Maliciods   Mischief   (§   10*)— Injukt  to 
Pipe  Dine — Instbuctions. 

Id  a  prosecution  for  maliciously  Injuring  a 
pipe  line.  It  was  not  error  to  refuse  to  charge 
that  before  the  jury  could  convict  they  must 
find  that  a  material  injury  to  the  pipe  line  was 
effected  by  the  defendant  where  the  court  in  the 


genera]  charge  instructed  the' jury  that  thr  act 
done  by  defendant  must  have  rendered  the  pipe 
line  ineffective  in  whole  or  in  part,  before  they 
could  convict  since  to  render  the  pipe  line  in- 
effective was  to  cause  a  material  injury. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Mischief,  Cent  Dig.  {  16;    Dec  Dig.  {  10.*] 

Appeal  from  District  Court,  Yavapai  Coun- 
ty; before  Justice  Richard  E.  Sloan. 

Walter  Atkin  was  convicted  of  willfully 
and  maliciously  cuttlDg,  breaking,  and  injur- 
ing a  pipe  line  used  to  supply  a  city  with  wa- 
ter, and  he  appeals.    Aflarmed. 

A.  L.  Hammond,  for  appellant  John  B. 
Wright  Atty.  Gen.,  for  the  Territory. 

PER  CURIAM.  The  appellant  seeks  to 
raise  the  question  of  the  sufddency  of  the 
Indictment  by  assigning  error  in  the  trial 
court  refusing  defendant's  request  for  a  per- 
emptory instruction  to  return  a  verdict  of 
"not  guilty"  for  the  reason  that  the  Indict- 
ment failed  to  allege  a  crime,  and  by  assign- 
ing error  in  the  overruling  of  the  defendant's 
motion  for  new  trial;  that  the  court  erred  in 
permitting  testimony  to  be  introduced  over 
the  objection  of  defendant  that  the  indict- 
ment failed  to  state  acts  sufficient  to  consti- 
tute a  public  offense.  No  demurrer  was  in- 
terposed to  the  indictment  The  charging 
part  of  the  Indictment  is  in  the  language  of 
the  statute,  which  is  all  that  is  essential  to 
sustain  the  rulings  of  which  complaint  is 
here  made. 

The  only  other  assignment  of  error  argued 
by  the  appellant  is  alleged  error  In  the  fail- 
ure of  the  trial  court  to  give  defendant's 
fourth  requested  instruction:  "Before  yon 
can  convict  you  must  find  from  the  evidence 
that  a  material  injury  to  the  pipe  line  was 
effected  by  the  defendant"  An  examination 
of  the  instructions  given  discloses  that  this 
question  was  fully  and  fairly  presented  in 
the  general  charge,  wherein  the  trial  court 
instructed  the  Jury  Jthat  the  act  done  by  the 
defendant  must  have  rendered  the  pipe  line 
ineffective  in  whole  or  in  part  before  they 
could  return  a  verdict  of  guilty.  To  have 
rendered  the  pipe  line  ineffective  even  in  part 
was  to  cause  a  material  injury  thereto. 
There  was  no  duty  imposed  to  give  an  In- 
struction In  the  exact  language  of  the  de- 
fendant's request 

The  Judgment  of  the  trial  court  is  affirmed. 


(13  Aru.  cn 

SOUTHERN  PAC.  CO.  v.  RICHBY. 

(Supreme  Court  of  Arizona.    April  2,  1910.) 

1.  Appeal  and  Ebkob  ({  690*)->Stateuent  or 
Facts— Evidence. 

Where  the  transcript  of  the  reporter's  notes, 
made  in  accordance  with  Laws  1907,  c.  74,  f 
15,  does  not  include  proceedings  at  trial  relating 
to  pleas  in  abatement,  and  the  ruling  excluding 
certain  transcripts  of  judgments  oGcered  under 
such  pleas  does  not  otherwise  appear  in  the  rec- 
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ord,  error  in  ezcI\idiDg  sncb  transcripts  cannot 
be  considered  on  appeal. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  «90.*j 

2.  Appeal  and  Errob  (|  910*)— Review— Pbe- 
bumptions— plead1nq8. 

Where  the  pleading  are  sufficient  to  sus- 
tain the  trial  court's  rulings  upon  pleas  in  abate- 
ment, and  the  evidence  is  not  preserved  in  the 
record  on  appeal,  it  mast  be  assumed  that  the 
rulings  upon  the  pleas  were  correct. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §  910.*] 

3.  Appeal  and  Errob  (§  1032*)  —  Review  — 
BUBDEN  OF  SnowiNo  Erbob. 

One  complaining  on  appeal  of  the  rejection 
of  evidence  must  show  that  be  was  injured 
thereby. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  4047-4051;  Dec.  Dig.  { 
1032.*] 

4.  Apfeai.  and  Ebbob  (S  692*)— Recobd— Evi- 
dence. 

Exceptions  to  the  exclusion  of  evidence  will 
not  be  considered  on  appeal  where  the  record 
does  not  contain  the  evidcnpe  excluded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2905-2909;  Dec.  Dig.  { 
692.*] 

Appeal  from  District  Court,  Pima  County; 
before  Justice  John  H.  Campbell. 

Action  by  T.  K.  Rlchey  against  the  South- 
em  Paciflc  Company.  Prom  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Prank  Cox  and  Francis  M.  Hartman,  for 
appellant    Lovell  &  Rlchey,  for  appellee. 

PER  CURIAM.  This  Is  an  appeal  from  a 
judgment  against  the  defendant  and  appellant 
and  In  favor  of  the  plaintiff  and  appellee  for 
the  sum  of  $336.47  and  costs,  upon  an  assign- 
ed account  for  wages. 

The  first  and  second  assignments  allege  er- 
ror in  sustaining  plaintiffs  objections  to  cer- 
tified and  authenticated  transcripts  of  certain 
Judgments  rendered  by  a  justice  court  of 
Missouri  against  Tbomas  Kelly  and  the  South- 
ern Pacific  Railway  Company,  and  a  similar- 
ly authenticated  transcript  of  judgment  ren- 
dered by  the  circuit  court  of  Jackson  coun- 
ty, Mo.,  In  the  case  of  Southern  Paciflc  Com- 
pany, Plaintiff,  v.  Theodore  Potts  and  R.  L. 
Combs,  Defendants,  offered  in  evidence  by 
the  defendant  in  support  of  its  plea  In  abate- 
ment 

There  appears  in  the  abstract  of  record  fur- 
nished by  appellant  a  statement  of  what  pur- 
ports to  be  the  proceedings  upon  the  hearing 
of  the  plea  in  abatement  had  upon  December 
28,  1907.  An  examination  of  the  record,  how- 
ever, discloses  that  these  proceedings  were 
not  made  a  part  of  the  record  upon  appeal. 
Chapter  74  of  the  Caws  of  Arizona  of  1007, 
behig  an  act  to  revise  and  correct  the  proce- 
dure in  the  district  and  Supreme  Courts,  re- 
pealed chapter  17.  pt  2,  tit  17,  of  the  Re- 
vised Statutes  of  1901,  providing  for  bills  of 
exceptions.  In  place  of  the  bill  of  exceptions, 
section  15  of  this  act  provides  that:  "Either 
party  to  the  suit  may  make  the  oral  testi- 


mony and  proceedings  In  a  case,  togetho:  witb 
such  rulings,  orders  or  other  action  of  the 
court  In  the  case  as  do  not  appear  otherwise 
of  record,  a  part  of  the  record  in  the  case  by 
filing  therein  either  a  statement  of  facts  or 
the  transcript  of  the  court  reporter's  notes  aa 
provided  hereinafter."  The  appellant  has  fil- 
ed a  transcript  of  the  reporter's  notes  in  ac- 
cordance with  the  provisions  of  this  act, 
which  does  not  include  the  proceedings  had 
upon  the  trial  of  the  pleas  In  abatement.  The 
rulings  do  not  otherwise  appear  of  record. 
There  Is,  therefore,  no  basis  afforded  as  for 
a  review  of  these  rulings. 

The  third  assignment  of  error  relates  to  er- 
ror in  overruling  the  defendant's  pleas  in 
abatement.  The  minute  entries  of  the  clerk 
disclose  that  upon  the  28th  day  of  December, 
1907,  the  case  came  on  regularly  to  be  heard 
upon  the  plea  in  abatement  the  parties  be- 
ing represented  by  counsel,  whereupon  the 
defendant  in  support  of  said  plea  called  wit- 
nesses who  were  duly  sworn  and  cross-exam- 
ined. Argument  of  the  respective  counsel  be- 
ing had  and  the  matter  being  fully  submitted 
to  the  court  the  court  being  fully  advised  In 
the  premises,  overruled  said  plea.  The  plead- 
ings are  sufficient  to  sustain  the  ruling  of  the 
trial  court  upon  the  plea,  and,  the  evidence 
not  being  preserved  in  the  record,  we  must 
presume  that  the  trial  court's  rollngs  upon 
the  evidence  veere  correct 

Assignments  11  and  12  allege  error  npon 
the  trial  on  the  merits  in  rejecting  copies  of 
the  judgments  hereinbefore  referred  to,  offer- 
ed together  with  an  additional  judgment  in 
the  case  of  O.  M.  Dart,  assignee  of  J.  H. 
Dunn,  V.  Thomas  Kelly.  The  colloquy  be- 
tween counsel  and  the  court  as  disclosed  by 
the  reporter's  transcript  follows:  "The  Court: 
I  understand  that  you  desire  to  make  that  aa 
one  offer?  All  these  depositions  and  these 
judgments  as  one  offer?  Do  I  understand 
you  so?  Counsel:  Only  in  this  respect;  that 
I  think  those  transcripts  are  competent  evi- 
dence taken  In  connection  -with  these  deposi- 
tions. The  Court:  You  offer  them  one  in 
connection  with  the  other?  Counsel:  Yes. 
Tlie  Court:  Do  you  offer  copies  of  the  judg- 
ments? Counsel:  Yes,  sir.  Opposing  Coun- 
sel: I  object  to  ihat  'because  they  are  not 
properly  certified  so  as  to  be  admitted  In  evi- 
dence. The  Court:  I'll  sustain  the  objection 
to  the  Introduction  of  the  judgments.  Coun- 
sel:   I  want  an  exception  to  that  ruling." 

Coimsel  did  not  seek  to  have  the  several 
judgments  Identified  and  made  a  part  of  the 
record.  After  a  careful  search,  we  have 
found  but  one  of  the  three  judgments  so  of- 
fered amonp^.st  the  papers  in  the  case.  This 
court  has  repeatedly  held  that  a  party  who 
complains  of  the  rejection  of  evidence  must 
show  that  he  "was  injured  thereby,  and  that 
when  a  party  falls  to  bring  up  the  evidence 
upon  which  such  ruling  is  based,  this  court 
will  refuse  to  consider  the  exception.    Copper 
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Bell  Miniiig  Co.  t.  Costello  (Ailz.)  96  Pac.  94; 
Montezuma  Canal  Co.  v.  Smltbville  Canal  Co. 
<ArIz.)  89  Pac.  512;  Bdwards  t.  Slmma,  8 
Ariz.  261,  71  Pac.  902., 

The  varions  other  errors  assigned  relating 
to  the  ezclUBlon  of  evidence  by  the  trial 
court  are  dependrait  upon  the  correctness  of 
the  ruling  of  the  court  In  respect  to  the  re- 
jection of  these  Judgments.  The  presumption 
obtaining  that  the  ruling  of  the  trial  court  re- 
jecting such  judgments  was  correct,  there 
was  no  error. 

The  remaining  assignments  of  error  are 
not  argued  In  appellant's  brief,  and  will  there- 
fore not  be  considered.  BaU  T.  Hartman,  9 
Ariz.  321,  83  Pac.  358. 

The  judgment  is  affirmed. 

CAMPBELL^  J,,  not  sitting. 


as  Ariz.  U) 

ST15WART  T.  TBRRITORT. 
(Supreme  Court  of  Arizona.    April  2,  1910.) 
Cbihikal  Law  (j  1182*)—Appkai/— Disposi- 
tion  OF  Caubb— Absenob  of  Bsiefs  and 
Absignuents  or  Ebrob. 

Where,  on  appeal,  there  is  submitted  a  tran- 
script of  the  testimony,  the  judement  roll,  and 
the  transcript  of  the  record  in  the  lower  court, 
but  no  assignment  of  errors  or  briefs  from  ei- 
ther party,  and  the  indictment  is  sufficient,  the 
eridence  is  sufficient  to  support  the  judgment, 
and  the  court's  charge  correctly  enunciates  the 
law,  the  judgment  will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iiaw,  Cent.  Dig.  §  3205 ;   Dec.  Dig.  {  1182.*] 

Appeal  from  District  Court,  Pinal  County; 
before  Justice  Edward  Kent 

Robert  Stewart  was  conricted  of  murder 
In  the  second  degree,  and  he  appeals  from 
the  judgment  and  an  order  denying  a  new 
trial.    Affirmed. 

P.  H.  Hays,  for  appellant  John  B.  Wright, 
Atty.  Gen.,  for  the  Territory. 

DOAN,  J.  The  appellant  was  convicted  of 
murder  in  the  second  degree  in  the  district 
court  of  Pinal  county,  and  on  April  2,  1909, 
was  sentenced  to  a  term  of  Imprisonment 
A  motion  for  a  new  trial  was  denied,  and 
an  appeal  taken  from  the  judgment  of  the 
court  and  the  order  denying  such  motion. 
There  is  submitted  to  this  court  the  report- 
er's transcript  of  the  testimony,  the  Judgment 
roll,  and  the  transcript  of  the  record  in  the 
lower  court  There  Is  no  assignment  of  er- 
rors, nor  any  brief  from  either  the  appellant 
or  respondent 

We  have  examined  carefully  the  record  sub- 
mitted to  us.  We  find  that  the  Indictment 
enfBdently  charges  the  crime  of  which  the 
defendant  was  convicted.  The  evidence  Is 
ample  to  support  the  verdict  of  the  Jury  and 
the  Judgment  of  the  court  The  charge  of 
the  court  correctly  enunciates  the  law.  The 
only  instruction  requested  by  the  defendant 
was  given  by  the  court  as  requested. 


No  fundamental  error  appearing  In  the  rec- 
ord, the  Judgment  of  the  lower  court  is  af- 
firmed. 


CAMPBEIX,  LEWIS,  and  DOB,  JJ., 

cur. 


con- 


(IS  Aril.  20) 
SPENCB  V.  TERRITORY, 
(Supreme  Court  of  Arizona.    April  2,  1910.) 

1.  Ckminai.  Law  (S  452*)— Evidence— Opin- 
ion Evidence. 

In  a  murder  trial,  witnesses  who  had  bant- 
ed and  icilled  large  animals,  and  had  observed 
the  character  of  the  wounds  inflicted  by  the  bul- 
lets on  entering  and  leaving  the  bodies  of  the 
animals,  were  properly  permitted  to  testify  that 
from  an  examination  of  the  wounds  of  deceased 
it  was  their  opinion  that  the  bullets  entered 
the  back  of  bis  head  and  came  out  near  the  eye. 
[M.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1053;   Dec.  Dig.  {  452.*] 

2.  Homicide  (§  276*)— SEfar-DEFENSB— Ques- 
tions FOB  JUBT. 

In  a  murder  trial  the  weight  to  l>e  given 
accused's  statement  on  surrendering  himself  to 
custody  that  be  acted  in  self-defense  was  for 
the  jury,  and  the  court  properly  left  it  to  them 
to  say  whether  in  the  light  of  the  other  evidence 
produced  by  the  prosecution  it  tended  to  estal)- 
lish  justification  or  exci}se. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §  689 ;  Dec.  Dig.  S  27e.»] 

3.  Cbiminal  Law  (§  822*)— Instbuctions. 

In  a  criminal  case,  the  charge  of  the  court 
must  be  considered  in  its  entirety. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1900;  Dec.  Dig.  {  822.*] 

4.  Homicide  (S  300*)  —  Instbttoiions  —  Sklt- 
Defense— Evidence. 

In  a  murder  trial,  where  the  sole  issue  was 
whether  accused  acted  in  self-defense,  the  court 
instructed  that  accused  was  presumed  to  be  in- 
nocent until  proven  guilty  beyond  a  reasonable 
doubt;  that  the  burden  was  on  the  prosecution 
to  make  out  all  the  facts  constituting  the  crime 
charged  beyond  a  reasonable  doubt,  and  that  i' 
doubt  exists  as  to  a  material  fact,  accused  is  en- 
titled to  an  acquittal ;  that,  if  the  evidence 
leaves  any  reasonable  doubt  of  guilt,  the  Jury 
must  acquit;  and  that,  "if  ^ou  entertain  a  rea- 
sonable doubt  after  considering  all  the  facts  and 
circumstances  proven  in  this  case  whether  de- 
fendant was  justified  in  taking  the  life  of  de- 
ceased, then  you  should  acquit  him."  Held,  that 
accused  was  not  prejudiced  by  the  failure  to 
couple  snch  instructions  with  an  instruction  that 
the  burden  assumed  by  accused  was  only  to  the 
extent  of  raising  in  the  minds  of  the  jury  a  rea- 
sonable doubt  as  to  whether  he  was  justified  in 
killing  deceased. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  631 ;   Dec.  Dig.  ^  300.*] 

Appeal  from  District  Court,  Tavapal  Coun- 
ty;   before  Justice  Richard  E.  Sloan. 

Frank  Spence  was  convicted  of  murder, 
and  appeals.    Affirmed. 

R.  P.  Talbot  and  A.  L.  Hammond,  for  ap- 
pellant. John  B.  Wright,  Atty.  Gen.,  for  re- 
spondent 

CAMPBELL,  J.    Appellant  was  convicted 
of  the  crime  of  murder,  and  appeals. 
The  testimony  on  the  part  of  the  prosecu- 
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tlon  shows  that  Spence,  the  appellant,  and 
Edgar  R.  Sullivan,  lived  upon  a  email  ranch, 
some  four  miles-  from  the  city  of  Prescott. 
On  October  22,  1908,  Spence  appeared  at  the 
sheriff's  office  In  Prescott,  and  stated  that  he 
had  killed  Sullivan  at  the  ranch,  that  he  had 
shot  him  while  Sullivan  was  attacking  him 
with  a  knife,  and  that  the  killing  was  done 
in  self-defense.  A  coroner's  Jury  was  Impan- 
eled and  went  to  the  ranch,  where  the  body 
of  Sullivan  was  found  lying  face  downward 
upon  the  floor  of  the  cabin  in  which  the  men 
had  lived.  His  left  arm  was  under  his  body 
and  his  left  leg  under  the  right.  The  right 
arm  was  extended,  the  hand  closed  and  rest- 
ing upon,  but  not  grasping,  a  knife.  The 
upper  part  of  the  face  was  covered  with  ash- 
es, and  the  eyebrows  and  hair  had  been  sing- 
ed by  Are.  There  was  a  bullet  wound  near 
the  left  eye  and  another  in  the  back  of  the 
head.  The  wound  in  front  was  much  the 
larger  of  the  two,  being  sufficiently  large,  as 
described  by  the  witnesses,  to  permit  the  in- 
sertion of  three  fingers.  The  bones  surround- 
ing it  were  crushed  and  extended  outward. 
The  wound  at  the  back  of  the  head  is  de- 
scribed as  having  been  a  small  round  bole; 
the  flesh  being  drawB  inward.  Several  per- 
sons who  examined  the  body  were  permitted 
to  describe  the  wounds,  and,  after  testifying 
that  they  were  sufficiently  familiar  with  gun- 
shot wounds  to  enable  them  intelligently  to 
form  opinions  as  to  which  of  the  wounds  up- 
on Sullivan's  head  was  made  by  the  entrance 
of  the  bullet  and  which  by  the  exit,  were 
permitted  to  testify  that  in  their  opinions 
the  bullet  entered  at  the  back  and  came  out 
near  the  eye.  Before  so  testifying,  each  tes- 
tified to  some  familiarity  with  the  character 
of  wounds  made  by  the  entrance  and  exit  of 
bullets;  that  they  had  hunted  and  killed 
large  flnimala,  and  had  observed  the  charac- 
ter of  the  wounds  inflicted  by  the  bullets  up- 
on entering  and  leaving  the  bodies  of  ani- 
mals. 

Appellant  assigns  as  error  the  ruling  of 
the  trial  court  permitting  these  witnesses  so 
to  express  their  opinions.  It  is  contended 
that  the  witnesses  were  not  experts,  and 
should  not  have  been  permitted  to  testify. 
It  is  true  that  they  were  not  experts  In  the 
sense  that  they  were  possessed  of  scientific 
or  technical  knowledge  of  the  subject  con- 
cerning which  they  expressed  their  opinions, 
but  they  were  possessed  of  information  that 
undoubtedly  was  useful  to  the  jury.  They 
did  not  testify  as  experts,  but  merely  stated 
conclusions  of  fact  derived  from  their  ol)- 
servatlons.  In  Hopt  v.  Utah,  120  U.  S.  430, 
7  Sup.  CL  614,  30  L.  Ed.  708,  a  witness  was 
permitted  to  grlve  his  opinion  as  to  the  di- 
rection from  which  a  blow  was  delivered, 
after  he  had  stated  that  his  examination  of 
the  body  had  enabled  him  to  form  an  intelli- 
gent opinion  upon  that  point.  The  court  say: 
"The  opinions  of  witnesses  are  constantly  I 


taken  as  to  the  result  of  their  observatlona 
on  a  great  variety  of  subjects.  All  that  la 
required  In  such  cases  is  that  the  witnesses 
should  be  able  to  properly  make  the  obser- 
vations the  result  of  which  they  give,  and 
the  confidence  bestowed  on  their  conclusions 
will  depend  upon  the  extent  and  complete- 
ness of  their  examination  and  the  ability 
with  which  it  is  made.  •  *  •  It  was  a 
conclusion  of  fftct  which  he  would  naturally 
draw  from  the  examination  of  the  wound. 
It  was  not  exj)ert  testimony  in  the  strict 
sense  of  the  term,  but  a  statement  of  a  con- 
clusion of  fact  such  as  men  who  use  their 
senses  constantly  draw  from  what  they  see 
and  hear  in  the  daily  concerns  of  life." 
There  was  nb  error  in  admitting  the  testimo- 
ny of  the  witnesses  in  this  case. 

Appellant  testified  ^hat  Sullivan  l>ecame 
enraged  at  bim  because  he  had  turned  some 
horses  into  a  corral ;  that  Sullivan  secured 
a  butcher  knife  and  told  him  that  he  would 
kill  him,  and  that  he  started  towards  him; 
that  he,  appellant,  stepped  behind  a  chair, 
but  that  Sullivan  kept  coming  towards  him, 
threatening  to  kill  him.  Thereupon  appel- 
lant seized  a  rifle  which  stood  near  and  shot 
Sullivan  in  the  front  of  the  head ;  that  Sul- 
livan fell  into  the  fireplace;  that  appellant 
dragged  the  body  out  and  away  from  the 
fire,  and  left  the  house. 

In  instructing  the  Jury  the  court  charged 
fully  the  law  of  self-defense,  instructing  al- 
so that  it  being  admitted  by  Spence  that  be 
took  the  life  of  Sullivan,  unless  the  evidence 
adduced  on  behalf  of  the  prosecution  estab- 
lished or  tended  to  establish  that  the  act  was 
Justifiable  or  excusable  on  the  ground  of 
self-defense,  or  tended  to  show  tliat  the  kill- 
ing only  amounted  to  manslaughter,  the  bur- 
den was  upon  him  to  produce  evidence  show- 
ing that  his  act  was  Justifiable  or  excusable, 
or  that  It  only  amounted  to  manslaughter; 
also,  that  the  taking  of  human  life  is  only 
Justified  on  the  ground  of  necessity  or  seem- 
ing necessity;  and  that  the  utmost  good 
faith  is  required  of  a  defendant  who  seelca 
to  justify  his  act  of  killing  another.  Appel- 
lant Insists  that  by  these  instructions  the 
court  ignored  the  testimony  introduced  by 
the  prosecution,  which  tended  to  show  that 
Spence  was  Justified  in  taking  Sullivan's 
life,  since  the  prosecution  put  in  evidence  the 
statement  made  by  Spence  when  he  appear- 
ed at  the  sheriff's  office,  to  the  effect  that  he 
had  acted  in  self-defense,  but  the  weight  to 
be  given  to  this  statement  was  for  the  Jury, 
and  the  court  properly  left  it  to  the  jury  to 
say  whether,  in  the  light  of  the  other  evi- 
dence produced  by  the  prosecution,  it  tend- 
ed to  establish  Justification  or  excuse.  If  it 
did,  the  Jury  were  told,  the  burden  of  show- 
ing justlflcatlon  did  not  devolve  upon  the 
defendant.  See  Bryant  v.  Territory,  100 
Pac.  455. 

Appellant  further  criticises  the  Inatructlona 
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In  that  "the  court  utterly  neglected  to  in- 
struct the  Jury  as  to  the  degree  of  proof  re- 
quired by  the  statute,  and  any  Juror  might 
properly  have  considered  the  charge  to  mean 
that  Spence  must  prove  his  Justification  con- 
clusively, or  by-  a  preponderance  of  the  evi- 
dence, or  even  beyond  a  reasonable  doubt, 
and  herein  was  reversible  error."  Undoubt- 
edly, standing  alone,  the  instructions  are 
open  to  the  criticism  made  by  appellant,  and, 
If  nnqnallfled  or  unexplained,  would  require 
the  reversal  of  the  Judgment  in  this  case. 
Anderson  v.  Territory,  9  Ariz.  50,  T6  Pac. 
636.  But  the  charge  of  the  court  must  be 
considered  In  Its  entirety.  The  sole  issue  In 
this  case  was  whether  the  defendant  killed 
the  deceased  in  the  exercise  of  his  right  of 
self-defense.  The  court  in  charging  the  Jury 
told  them  that  the  defendant  was  presumed 
to  be  Innocent  until  proven  guilty  beyond  a 
reasonable  doubt,  and  that  the  burden  was 
upon  the  prosecution  to  make  out  all  the 
facts  constituting  the  crime  charged  beyond 
a  reasonable  doubt,  and  that,  "if  doubt  ex- 
ists as  to  a  fact,  a  material  fact,  he  is  en- 
titled to  an  acquittal."  Again:  "If  the  Jury 
entertain  any  reasonable  donbt  upon  any 
single  fact  or  element  necessary  to  constitute 
the  crime,  it  is  your  duty  to  give  the  prison- 
er the  benefit  of  such  doubt  and  acquit  him." 
Again:  "If  the  evidence  in  this  case  leaves 
upon  the  minds  of  the  Jury  any  reasonable 
doubt  of  the  defendant's  guilt,  the  law  makes 
it  your  duty  to  acquit  him."  And,  finally: 
"If  you  entertain  a  reasonable  doubt,  after 
considering  all  the  facts  and  circumstances 
proven  In  this  case,  whether  the  defendant 
was  Justified  in  taking  the  life  of  the  deceas- 
ed, then  you  should  acquit  him,  and  your 
verdict  should  be  that  of  not  guilty."  While 
perhaps  it  would  be  better  in  giving  instruc- 
tions of  the  nature  of  those  complained  of 
in  this  case  to  couple  them  with  the  instruc- 
tion that  the  burden  assumed  by  the  defend- 
ant was  only  to  the  extent  of  raising  in  the 
minds  of  the  Jury  a  reasonable  doubt  as  to 
whether  he  was  Justified  in  taking  the  life 
of  deceased,  the  failure  to  do  so  In  this  case, 
where  the  Jury  were  so  clearly  and  repeated- 
ly instructed  in  other  portions  of  the  charge 
that  upon  the  whole  evidence  they  must  find 
the  defendant  guilty  beyond  a  reasonable 
doubt  before  they  could  convict  him,  could 
not  have  prejudiced  the  defendant's  rights. 

Appellant  relies  upon  the  case  of  .Ander- 
son V.  Territory,  supra.  In  that  case  the 
court  In  connection  with  Its  instruction  as  to 
the  burden  of  proof  told  the  Jury  that  the 
defendant  must  establish  Justification  by  a 
preponderance  of  the  evidence.  Here  no 
such  instruction  was  given,  and,  as  we  have 
pointed  out,  the  burden  a.ssumed  by  the  de- 
fendant under  the  charge  of  the  court  ex- 
tended no  further  than  to  raise  In  the  minds 
of  the  Jury  a  reasonable  doubt  as  to  whether 
bis  act  was  Justifiable. 


The  Judgment  of  the  district  court  Is  af- 
firmed. 

KBNT,    C.   J.,   and  DOAN,   I/EWIS,   and 
DOB,  JJ^  concur. 


(13  Arlx.  70) 


GRAY  V.  BARON. 


(Supreme  Court  of  Arizona.    April  2,  1910.) 

KscKows  (§  8*)— Delivbbt— Sdfficienct, 

Defendant  made  out  his  note  to  plaintiff** 
order,  which,  with  certain  shares  of  stock,  wqjs 
placed  in  escrow,  with  instructions  to  deliver 
the  stock  to  defendant  on  payment  by  defend- 
ant to  the  escrow  holder  pi  the  amount  of  the 
note  within  a  year,  or,  if  defendant  paid  daring 
the  year  for  part  of  the  stock,  that  part  to  be 
delivered  to  him,  and  the  amount  paid  to  be 
credited  on  the  note.  No  payments  were  made  by 
defendant  within  the  year,  nor  was  this  contin- 
gency  provided  for.  Held,  that  there  was  no  de- 
livery of  the  note,  so  that  plaintiff  oould  not 
sue  tiiereon. 

[Ed.  Note. — For  other  cases,  see  Escrows, 
Cent.  Dig.  §§  9,  10;  Dec.  Dig.  §  8.*] 

Appeal  from  District  Court,  Cochise  Coun- 
ty;  before  Justice  F.  M.  Doan. 

Action  by  August  Baron  against  Douglaa 
Gray.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed,  and  complaint  diamlaaed. 

Cunningham  &  Rlggs,  for  appellant  H.  U 
-Pickett  and  Ha^ry  B.  Pickett,  for  appellea 


KENT,  a  J.  This  action  was  broogbt  on 
June  25,  1906,  <by  Baron  against  Gray  npon  a 
promissory  note.  The  complaint  is  in  the  us- 
ual form  for  an  action  on  a  promissory  note, 
alleging  execution  and  delivery  thereof,  and 
prays  simply  for  a  money  Judgment  against 
the  defendant  for  the  amount  thereof.  The 
answer  admits  the  execution  of  the  note; 
denies  the  delivery  thereof  or  any  authoriza- 
tion to  any  person  to  deliver  the  note,  or 
that  the  note  was  ever  intended  to  be  deliver- 
ed to  Baron;  denies  that  Gray  ever  received 
any  consideration  for  the  note;  alleges  that 
on  the  day  before  the  execution  of  the  note 
Baron  and  Gray  entered  into  an  agreement 
by  the  terms  of  which  Baron  agreed  to  sell 
and  deliver  to  Gray  5,500  shares  of  the  capi- 
tal stock  of  a  certain  corporation  at  the 
agreed  sum  of  90  cents  per  share,  at  any  time 
on  or  before  two  years  from  such  date  at 
the  option  of  Gray,  and  that  Baron  agreed 
to  place  said  shares  of  stock  in  escrow  in  the 
hands  of  the  cashier  of  the  First  National 
Bank  of  Tombstone  to  abide  the  exercise  by 
Gray  of  such  option  to  purchase;  that  on  tne 
next  day,  to  wit,  the  day  the  note  was  execut- 
ed. Baron  insisted  that  before  he  would  place 
the  stock  In  escrow  as  agreed  Gray  should 
execute  a  promissory  note  for  the  amount  of 
the  stock,  payable  in  one  year  to  Baron,  and 
that  he  should  place  said  note  also  In  escrow 
with  the  stock  aforesaid;  and  that  thereupon 
Gray  did  execute  the  note  sued  upon  and  de- 
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posited  the  same  wltb  the  cashier  of  the  bank 
under  the  following  escrow  agreement  signed 
by  the  parties,  to  wit:  "Tombstone,  Arizona, 
June  Ist,  A.  D.  1907.  The  Cashier  Blrst  Na- 
tional Bank,  Tombstone,  Arizona,  Sir:  This 
envelope  contains  5,500  shares  of  stock  of 
Machomlch  Mercantile  Co.,  a  corporation,  and 
a  promissory  note  from  D.  Gray  to  A.  Baron, 
payable  on  or  before  one  year  from  date. 
The  stock  is  issued  In  the  name  of  A.  Baron 
and  endorsed  in  blank.  Now,  if  at  any  time 
on  or  before  the  expiration  of  one  year,  Gray 
shall  pay  you  for  me  the  amount  of  said  note, 
you  will  deliver  said  stock  to  Gray,  or  If  Gray 
pays  for  any  iwrtlon  of  said  stock  at  the  rate 
of  90,  cents  per  share,  then  you  will  deliver 
that  portion  to  him  and  credit  the  same  on 
said  note  as  a  partial  payment  thereon."  The 
answer  further  alleges  that  neither  the  stock 
nor  the  note  had  ever  been  delivered  either 
to  the  plaintiff  or  defendant,  and  that  both 
were  still  held  by  the  bank  under  the  escrow 
agreement,  and  that  under  the  agreement  be- 
tween Baron  and  Gray  the  latter  still  had  a 
year  in  which  to  exercise  his  option.  The  case 
was  tried  before  tiie  court  without  a  jury, 
and  Judgment  was  given  for  the  plaintiff. 
Upon  the  trial  of  the  case  the  plaintiff  put 
on  the  stand  the  cashier  of  the  bank,  who 
testified  that  the  note  was  still  in  his  pos- 
session under  the  terms  of  the  escrow  agree- 
ment which  was  Introduced  in  evidence;  that 
nothing  had  been  paid  upon  the  note,  and 
that  the  note  and  stock  were  still  held  by  him 
as  such  cashier.  Defendant  at  the  close  of 
plaintiff's  case  moved  to  dismiss  on  the 
ground  that  no  delivery  of  the  note  In  ques- 
tion to  the  plaintiff  had  been  proved,  which 
motion  was  denied  by  the  court  Evidence 
was  thereupon  adduced  on  the  part  of  the 
defendant  tending  to  establish  the  allegations 
of  fact  set  forth  In  the  answer.  The  court 
found  that  the  defendant  on  June  1,  1907, 
executed  his  promissory  note  payable  to  the 
plaintiff  in  the  sum  of  $4,950  on  or  before 
one  year  from  date,  without  Interest,  that  the 
sum  mentioned  was  the  purchase  price  of 
the  shares  of  stock  above  referred  to,  and 
that  said  note  was  placed  in  escrow  with  the 
cashier  of  the  bank  subject  to  the  escrow 
instructions  above  set  forth.  The  court  fur- 
ther found  that  no  part  of  the  note  was 
paid  prior  to  or  after  its  maturity,  nor  were 
the  note  or  certificates  of  stock  ever  deliver- 
ed by  the  escrow  holder  to  either  plaintiff  or 
defendant;  that  no  instructions  were  given  to 
the  escrow  bolder  for  the  disposition  of  ei- 
ther the  note  or  certificates  of  stock  unless 
payment  was  made  within  the  year.  The 
court  made  no -finding  that  the  note  had  ever 
been  delivered  by  Gray  to  Baron.  As  con- 
clusions of  law,  the  court  found  that  the 
transaction  between  the  plaintiff  and  defend- 


ant constituted  an  agreement  for  purchase; 
that  the  time  for  payment  within  the  year 
by  the  defendant  and  delivery  by  the  plaintiff 
of  the  stock  thus  paid  for  was  at  the  option 
of  the  defendant;  that  after  the  expiration  of 
one  year  the  payment  became  due  to  the 
plaintiff  upon  delivery  of  the  stock;  that  the 
plaintiff  was  entitled  to  a  Judgment  for  the 
payment  of  the  note  upon  the  delivery  by 
the  plaintiff  to  the  defendant  of  the  stock  in 
question. 

Under  the  terms  of  the  escrow  agreement, 
the  stock  was  to  be  delivered  to  Gray  if  he 
paid  for  it  at  the  rate  of  90  cents  a  share,  or 
if  he  paid  the  note  within  the  year.  In  de- 
fault of  either  of  such  happenings,  no  provi- 
sion was  made  as  to  the  disposition  of  either 
the  stock  or  the  note.  At  the  time  of  the 
trial  the  note  was  still  in  the  hands  of  the 
escrow  holder  and  had  never  been  delivered 
to  the  plaintiff,  and  the  stock  was  still  in  the 
hands  of  the  escrow  holder,  and  had  never 
been  delivered'  to  the  defendant.  The  consid- 
eration that  Gray  was  to  receive  was  the 
stock,  but  this  stock  was  not  to  be  delivered 
until  it  was  either  paid  for  at  90  cents  a 
share  or  until  the  note  was  fully  paid.  The 
Judgment  of  the  trial  court  was  that  the  de- 
fendant sliould  pay  to  the  plaintiff  the  amount 
of  the  note,  and  upon  such  payment  the  plain- 
tiff should  deliver  the  stock  to  the  defendant, 
thus  clearly  recognizing  that  the  obligation 
of  the  defendant  was  a  conditional  one. 

Under  the  terms  of  the  escrow  agreement 
and  the  facts  as  found  by  the  court,  we  think 
there  was  no  such  delivery  of  the  note  in 
question  to  the  plaintiff  as  constituted  the 
plaintiff  the  owner  and  holder  thereof,  and 
entitled  to  sue  thereon,  and  that  the  judg- 
ment entered  by  the  court  for  the  plalntlfC 
requiring  the  payment  of  the  note  conditioned 
upon  the  delivery  of  the  stock  was  outside  of 
the  issues  set  forth  In  the  pleadings  or  the  re- 
lief demanded  by  the  plaintiff.  The  theory  of 
the  trial  court  seems  to  have  been  that  the 
plaintiff  had  established  a  cause  of  action  bas- 
ed upon  the  breach  of  a  contract  to  purchase 
the  stock.  The  error  of  the  trial  court  was,  we 
think,  in  attempting  to  enforce  such  a  cause 
of  action  and  give  Judgment  therefor  under 
the  facts  as  they  were  found  to  exist,  in  an  ac- 
tion based  simply  upon  the  promissory  note, 
and  not  one  based  upon  the  breach  of  the  con- 
tract to  purchase. 

We  think  the  court  should  have  granted  the 
motion  of  the  defendant  to  dismiss  the  com- 
plaint. The  Judgment  Is  reversed  and  Judg- 
ment will  be  entered  in  this  court  for  the 
defendant  dismissing  the  complaint  of  the 
plahitiff. 

CAMPBEUi,  LEWIS,  and  DOB,  JJ.,  con- 
cur. 
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HUGHES  rt  a),  t.  OADBNA  DB  COBRB 

MINING  00. 
(Supreme  Court  of  Arizona.    April  2,  1010.) 

1.  COBPOBATIONB   (8  30*)  —  PBOMOTERS  —  LlA- 

Biurr. 

Where  promoters  of  a  corporation  secretly 
issue  stock  to  tbemselves  without  consideration, 
their  liability  to  the  corporation  and  other  Stock- 
holders arises,  if  at  all,  out  of  breach  of  fidu- 
ciary relations  which  the  promoters  occupy 
toward  existing  stockholden. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |  98;  Dec  Dig.  I  30.*] 

2.  OoBPOBATiOKB  (8  80*)  — Pkomotkbs— LlA- 

BILITT. 

Promoters  of  a  corporation  occupy  a  fidu- 
ciary position,  and  they  cannot  obtain  an  undue 
advantage  over  other  stockholders,  and  they  may 
not  obtain  any  profit  to  themselves  without  a 
full  disclosure  to  the  other  stockholders. 

[Eld.    Note.— For   other   coses,    see    Corpora- 
tions, Cent.  Dig.  {  98;    Dec  Dig.  I  80.*] 

3.  CoKPOKATioNs  (8  30*)  —  Pbomoteb8  — Lia- 
bility. 

Neither  the  stockholders  who  participate  as 
promoters  in  fraudulent  transactions  to  their 
profit,  nor  their  transferees,  may  complain  there- 
of, but  the  corporation,  acting  for  other  exist- 
ing stockholders,  not  participating  in  and  with- 
out knowledge  of  the  wrong,  may  enforce  their 
rights. 

[£2d.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  8  98 ;  Dee.  Dig.  8  30.»] 

4.  COBPOBATIONS   (8   30*)  —  PbOMOTBBS  —  lilA- 
BILITT. 

Promoters  of  a  corporation  who  secretly  is- 
sued stock  to  themselves  without  consideration 
cannot  escape  liability  therefor  on  the  ground 
that  when  the  stock  was  issued  the  corpora- 
tion had  no  assets  to  make  the  stock  valuable, 
since  shares  of  stock  represent  a  right  and  in- 
terest in  the  management  and  profits  of  a  cor- 
poration as  well  as  in  its  assets. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  8  98;  Dec.  Dig.  8  30.*] 

5.  CoBPORATiowB  (8  30*)  —  Pbomotkbs  —  Lia- 
bility. 

The  gratnitous  issue  of  corporate  stock 
without  consideration  to  promoters  of  the  cor^ 
poration  or  to  those  occupying  such  a  fiduciary 
relation  is  a  fraud  on  existing  stockholders,  and 
is  invalid  where  issued  without  their  knowledge 
and  assent. 

[E^.  Note. — For  other  cases,  see  Coiporations, 
Cent.  Dig.  8  98;  Dec  Dig.  8  30.*] 

6.  OOBPORATIONS  (8  30*)  —  PBOVOTEBS  —  LIA- 
BILITY. 

Where  the  question  is  whether  promoters  of 
a  corporation  while  maintaining  fiduciary  rela- 
tions to  the  stockholders  made  profits  from  se- 
cret dealings  with  the  corporation,  the  burden  is 
on  the  promoters  to  show  that  the  transaction 
was  fair,  open,  and  conducted  in  the  utmost 
good  faith. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  8  »8;  Dec.  Dig.  8  30.*] 

7.  OoBPOBATioNa  (8  30*)  —  Promotbbs  —  Lia- 
bility. 

Where  promoters  of  a  corporation  issued 
stock  to  themselves  without  consideration,  pur- 
suant to  a  secret  agreement,  the  court,  in  the 
absence  of  evidence,  could  find,  that  a  stock- 
holder, who  resided  in  a  foreign  country  and 
never  attended  any  meeting  of  the  corporation, 
had  no  knowledge  of  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  8  98 ;   Dec  Dig.  8  30.*] 


8.  CoBpoBATiows  (8  30*)  — Pbomotess  — Lia- 
bility. 

The  act  of  the  promoters  of  a  corporation  in 
issuing  stock  to  themselves  without  considera- 
tion pursuant  to  a  secret  agreement  is  a  fraud 
on  the  corporation,  which  it  can  have  remedied 
in  equity,  provided  it  did  not  assent  thereto. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  8  98;  Dec.  Dig.  8  30.*] 

9.  Corporations  (8  30*)  — Pbomotebs  — Lia- 
bility. 

Where  the  promoters  of  a  corporation  pro- 
cured the  issuance  to  themselves  of  corporate 
stock  without  consideration  under  a  secret  agree- 
ment when  there  was  no  authority  for  the 
issuance  of  stock  by  any  persons  formally 
acting  as  a  board  of  directors,  and*  when  the 
corporation  was  under  the  control  of  the  pro- 
moters, the  corporation  did  not  assent  to  the  is- 
suance of  the  stock,  unless  all  the  existing  stock- 
holders assented  to  the  transaction. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  8  98;  Dec  Dig.  8  30.*] 

10.  CoRPOBATioNS  (8  30*)  —  Pbomotebs— Lia- 
bility. 

The  fact  that  one  stockholder  had  no  knowl- 
edge of  the  secret  agreement  between  the  pro- 
moters for  the  issuance  to  themselves  of  stodc 
without  consideration,  and  that  he  never  assent- 
ed to  it,  fixed  the  want  of  assent  of  all  existing 
stockholders,  so  that  the  corporation  could  sue 
in  equity  for  the  fraud  of  the  promoters,  not- 
withstanding the  transfer  before  suit  by  such 
stockholder  of  his  stock  to  the  corporation. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent  Dig.  I  98;    Dec  Dig.  8  30.*] 

11.  Courts  (8  96*)— Ooktbolling  Decisions. 
The  dedsion  of  the  federal  Supreme  Court 

as  to  thr  rights  of  future  stockholders  of  a  cor- 
poration and  the  liability  of  promoters  to  them 
fixes  the  law  in  the  territory  of  Arizona. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  8  825;   Dec  Dig.  8  OB.*] 

12.  Appeal  and  Ebbob  (8  1054*)— Harmless 
Errob  —  Bbboneoub  Admission  of  Evi- 
dence. 

The  error  in  admitting  immaterial  testi- 
mony in  a  cause  tried  before  the  court  is  not 
ground   for   reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  4185;  Dec  Dig.  8  1034.'] 

13.  Cobpobations  (8  30*)— Fraud  of  Pbomot- 
ebs—Actions— Evidence. 

Where,  in  a  suit  by  a  corporation  against 
its  promoters  for  the  cancellation  of  stock  issued 
to  themselves  without  consideration,  under  a 
secret  agreement,  the  evidence  showed  that  the 
promoters  never  acquired  any  interest  in  speci- 
fied property,  or  in  options  thereon,  and  that 
the  stock  was  not  issued  in  consideration  of 
any  interest  that  they  had  in  the  options  or  the 
property,  and  that  all  money  paid  for  the  op- 
tions or  transfers  and  for  the  development  of 
the  property  were  paid  out  of  the  proceeds  of 
sales  of  stock  made  to  the  public,  evidence  of 
the  value  of  the  services  of  one  of  the  promot- 
ers in  examining  such  property  was  properly  ex- 
cluded as  immaterial. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  8  98;  Dec.  Dig.  8  30.*] 

14.  Appeal  and  Ebbob  (8  1012*)— Findings— 
Conclusiveness. 

A  finding  supported  by  substantial  evidence 
will  not  be  disturbed  on  appeal,  though  the 
preponderance  of  the  evidence  is  against  the 
finding. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  3990 ;   Dec  Dig.  S  1012.*] 
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Appeal  from  District  Court,  Pima  County; 
before  Justice  John  H.  Campbell. 

Suit  by  the  Cadena  De  Cobre  Mining  Com- 
pany against  Ernest  EI  Hughes  and  others. 
From  a  decree  directing  the  cancellation  of 
shares  of  capital  stock,  defendants  appeal. 
Affirmed. 

Sutter  &  Shelley  and  Herring,  Sorln  ft  ES- 
Ilnwood,  for  appellants.  Ben  Goodrich  and 
Oeorge  H.  Neale,  for  appellee. 

KENT,  O.  J.  The  alleged  error  of  the  tri- 
al court  In  denying  the  motion  to  strike  cer- 
tain portions  of  the  amended  complaint  will 
first  be  considered.  The  complaint  alleged, 
In  substance,  the  existence  of  the  plalntlCF  as 
•n  Arizona  corporation,  and  the  residence  of 
the  defendants  In  the  territory  of  Arizona; 
that  at  the  time  of  the  execution  and  adop- 
tion of  the  articles  of  Incorporation  the  plain- 
tiff corporation  had  no  assets  or  property 
whatsoever;  that  on  December  29,  1904,  the 
seTeral  defendants,  excepting  the  defendant 
William  O'Nell,  agreed  among  themselves  to 
organize  the  corporation,  and  were  the  pro- 
moters thereof,  acting  at  all  times  In  the 
complaint  mentioned  for  and  on  behalf  of  all 
the  defendants,  except  the  defendant  Wil- 
liam O'Nell;  that  on  January  5,  1903,  such 
defendants  met  and  purported  to  elect  a 
board  of  directors  composed  of  certain  of  the 
defendants,  which  board  of  directors  on  that 
date  pretended  to  elect  certain  of  their  num- 
ber as  officers  of  the  corporation,  and  that 
such  directors  and  officers  acted  as  such  di- 
rectors and  officers  until  the  5th  day  of  Oc- 
tober, 1906;  that  on  the  date  of  such  pretend- 
ed election  no  stock  of  the  corporation  had 
been  issued  to  any  person  whatsoever,  and 
that  by  reason  thereof  the  election  was  void 
and  without  authority;  that  on  the  9th  day 
of  January,  1905,  the  corporation  by  Its 
l)oard,of  directors  entered  Into  certain  agree- 
ments with  the  defendant  William  O'Nell 
and  one  Leslie  Coombs,  whereby  the  latter 
agreed  to  sell  to  the  corporation  certain  min- 
ing property  In  the  republic  of  Mexico  for  a 
certain  amount  of  cash  and  for  125,000  shares 
of  stock  of  the  corporation  to  be  Issued  to 
each,  the  corporation  being  bound  by  such 
agreement  to  perform  the  obligations  of  a 
certain  other  agreement  between  one  Jacob 
Blebrich  (not  a'  party  to  this  suit)  and  the  de- 
fendant O'Nell,  the  rights  of  said  O'Nell  to 
the  said  agreement  being  transferred  to  the 
corporation  under  certain  stipulations  and 
provisions;  that  the  stun  to  be  paid  to 
Coombs  tmder  the  contract  above  mentioned 
was  paid  to  him  on  January  9,  1905,  by  cer- 
tain of  the  defendants  contributing  thereto, 
and  a  portion  of  the  money  being  raised  by 
a  sale  of  shares  of  the  capital  stock  of  the 
corporation;  that  the  defendants  so  contrib- 
uting toward  such  purchase  price  were  re- 
paid from  the  proceeds  of  a  subsequent  sale 
of  stock  of  the  corporation;  that  the  stock 
of  the  corporation  provided  to  be  issued  to 
Coombs  was  issued   to  him  on  January  9, 


1005,  being  the  first  stock  of  the  corporation 
Issued;  that  stock  of  the  corporation  was 
next  Issued  to  the  said  Blebrich  In  payment 
of  the  transfer  of  his  rights  under  his  con- 
tract, and  that  the  stock  to  be  issued  to 
O'Nell  was  also  on  the  same  day  issued  to 
him;  that  on  the  9th  of  January,  and  after 
the  issue  of  such  stock  of  the  corporation  to 
Coombs,  Blebrich,  and  O'Nell,  the  various  de- 
fendants {excepting  O'Nell)  secretly  agreed 
among  themselves  to  set  apart  and  Issne  to 
themselves  650,000  shares  of  the  capital 
stock  of  the  corporation  in  varying  amounts 
to  each,  claiming  that  such  stock  should  be 
issued  to  them  in  consideration  of  services 
rendered  and  money  advanced  by  them  to  the 
corporation  up  to  the  29th  day  of  December, 
1904;  that  no  notice  of  such  secret  agreement 
and  distribution  and  issuance  of  stock  was 
ever  given  to  any  person  whatsoever  or  to 
any  stockholder  or  director  of  the  corpora- 
tion other  than  the  defendants  themselves, 
and  that  such  agreement  and  distribution  and 
Issuance  of  the  'stock  was  never  authorized 
by  the  stockholders  or  directors  of  the  cor- 
poration; that.  In  pursuance  of  such  secret 
agreement,  the  said  550,000  shares  of  stock 
were  Issued  to  the  said  defendants,  and 
thereafter  certain  transfers  of  such  stock  so 
issued  to  them  were  made  by  them,  but  that 
such  transfers  were  not  made  upon  the  books 
of  the  corporation,  and  the  several  defend- 
ants now  and  ever  since  have  claimed  to 
own  the  same;  that  among  the  transferees 
of  such  stock  was  the  defendant  O'Nell  (and 
for  that  reason  he  was  made  a  party  de- 
fendant); that  all  the  defendants  bad  knowl- 
edge of  all  the  matters  set  forth  in  the  com- 
plaint except  the  defendant  O'Nell;  that,  In 
fact,  the  said  defendants  did  not  render  any 
services  to  the  corporation  or  advance  any 
money  to  the  corporation  or  give  any  other 
consideration  whatever  for  said  stock  at  any 
time  either  before  or  after  its  issue;  that 
the  value  of  the  stock  Is  50  cents  per  share; 
that  by  such  distribution  and  issuance  of 
said  550,000  shares  of  the  capital  stock  of 
the  corporation  the  corporation  was  and  Is 
prevented  from  selling  such  stock  In  the 
market  or  issuing  the  same,  and  its  assets 
were  thereby  depleted,  wasted,  and  misap- 
propriated by  the  defendants;  that  no  en- 
try or  other  indication  of  the  existence  of 
said  contract  In  relation  to  the  Issuance  of 
such  stock  was  ever  made  on  the  minutes  of 
the  corporate  books  of  the  plaintiff  corpora- 
tion, and  that  said  plaintiff  coiporation  bad 
no  notice  of  Its  existence  until  three  days  be- 
fore the  institution  of  this  suit;  that  at  the 
time  the  contract  was  made  between  the  de- 
fendants In  relation  to  the  Issuance  of  the 
550,000  shares  of  stock  all  the  subscribers  to 
said  agreement  were  occupying  a  fiduciary 
relation  to  the  said  company  and  its  other 
stockholders;  that,  after  the  issuance  of  the 
said  stock,  the  corporation  sold  to  the  public 
38,935  shares  of  the  balance  of  its  capital 
stock  at  prices  between  25  cents  and  GO  cents 
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per  share:  that  the  public,  the  parctaaserB  of 
Bnch  stock,  were  induced  to  purchase  the 
same  by  reason  of  false  representations  as  to 
the  ownership  by  the  corporation  of  such 
stock  made  by  the  defendants  to  such  pur- 
chasers of  the  stock  and  also  with  relation 
to  the  title  of  the  mining  property  before 
mentioned;  that  the  defendants  without  au- 
thority and  in  fraud  of  the  corporation  and 
stockholders  caused  to  be  paid  to  certain  of 
the  defendants  certain  sums  of  money  as 
salaries  and  compensation,  and  as  commis- 
sions on  the  sale  to  the  public  of  the  stock 
of  the  corporation,  and  further  caused  to  be 
Issued  to  divers  persons  certain  shares  of  the 
stock  of  the  corporation  for  which  no  con- 
sideration was  ever  received  by  the  corpora- 
tion, and  further  appropriated  to  themselves 
certain  sums  of  money,  proceeds  of  the  stock 
for  which  they  have  not  accounted  to  the 
corporation  or  at  all;  that  until  the  6tb  of 
October,  1905,  the  defendants,  the  pretended 
board  of  directors  and  the  pretended  officers 
of  the  corporation,  bad  possession  and  con- 
trol of  all  the  books  and  papers  of  the  cor- 
poration; that  after  said  6th  day  of  October, 
1906,  at  divers  times  until  the  Ist  day  of 
January,  1908,  the  books  and  papers  of  the 
corporation  came  into  the  hands  of  a  certain 
auditing  committee  appointed  by  the  board 
of  directors  to  Investigate  the  affairs  of  the 
corporation,  which  said  auditing  committee 
made  a  report  to  said  corporation  on  the  13th 
day  of  January,  1906,  when  for  the  first  time 
the  corporation  and  Its  stockholders,  other 
than  the  defendants,  were  Informed  of  the 
matters  and  things  before  stated  as  to  the 
appropriation  of  the  550,000  shares  of  stock, 
and  that  prior  to  such  time  the  corporation 
had  no  knowledge  whatever  of  the  claim  of 
the  defendants  to  said  stock  imder  said  secret 
agreement,  and  that  three  days  thereafter 
this  suit  was  instituted;    that  in  October, 

1905,  the  stockholders  of  the  corporation 
other  than  the  defendants  discovered  that 
the  final  payment  on  the  purchase  price  of 
the  mines  before  mentioned  provided  to  be 
paid  in  the  contract  between  Blebrlch  and 
O'Nell  had  not  been  paid,  and  that  there 
were  not  sufficient  funds  on  hand  In  the  treas- 
ury of  the  company  to  pay  it;  that  certain 
work  required  to  t>e  performed  on  or  before 
December  15,  1905,  had  not  been  performed, 
and  that  certain  other  requirements  to  be 
performed  by  the  corporation  under  its  con- 
tracts had  not  been  performed;  that  in  Oc- 
tober certain  of  the  defendants  resigned  as 
members  of  the  pretended  board  of  directors 
and  as  other  officers  of  said  corporation,  and 
that  thereupon  certain  stockholders  other 
than  the  holders  of  the  said  550,000  shares 
of  stock  advanced  certain  moneys  on  behalf 
of  the  corporation  to  make  the  expenditures 
necessary  to  be  made;    that  In  November, 

1906,  a  new  board  of  directors  was  elected 
and  by  the  money  paid  in  by  such  other 
stockholders,  and  through  funds  raised  upon 
a  note  the  new  board  of  directors  acquired 


certain  capital  stock  of  a  Mexican  corpora- 
tion formed  to  acquire  the  mining  property 
in  Mexico,  which  stock  has  been  transferred 
to  the  corporation;  and  that  such  stock  now 
constitutes  the  property  and  assets  held  by 
the  corporation.  The  prayer  of  the  com* 
plaint  was  for  a  decree  of  court  canceling  the 
550,000  shares  of  stock  issued  to  the  defend- 
ants and  for  an  accounting. 

The  motion  of  the  defendants  was  in  effect 
a  motion  to  strike  out  all  of  the  allegations 
of  the  complaint  ex<cept  the  allegations  In  r»- 
latlon  to  the  misappropriation  of  funds  of 
the  company  by  the  defendants  and  their  ac- 
countability therefor.  In  other  words,  the 
motion  went  to  the  striking  out  of  all  allega- 
tions in  the  complaint  in  relation  to  the  is- 
suance of  the  550,000  shares  of  stock  to  the 
defendants. 

The  contention  of  the  appellant  in  this  r»- 
gard  Is  that  the  gravamen  of  the  complaint 
Is  tbe  gratuitous  issue  of  this  stock,  and  the 
alleged  depreciation  and  misappropriation  of 
the  plaintiffs'  assets  thereby ;  that  the  alleg- 
ed misrepresentations  by  the  defendants  to 
subsequent  purchasers  of  the  stock  whcrabr 
tbey  were  Induced  to  purchase  the  stock  of 
tiie  corporation  contain  no  allegations  tbat 
would  Justify  the  cancellation  of  the  stock  is- 
sued to  the  defendants,  as  mcb  representa- 
tions have  no  connection  whatever  with  tbe 
acquisition  of  tbe  defendants'  stock;  that  tbe 
complaint  Itself  alleges  that  at  the  time  of 
the  Issuance  of  the  stock  and  until  the  forma- 
tion of  the  holding  company  In  Mexico  and 
the  transfer  of  such  holding  stock  to  the 
plaintiff  corporation  tbe  latter  had  no  prop- 
erty or  assets  whatever,  and  that  inasmuch 
as,  when  the  660,000  shares  were  Issued  to 
tbe  defendants,  such  shares  were  without 
value,  the  company  then  having  no  assets,  no 
wrong  was  done  to  tbe  company  tiy  the  gra- 
tuitous issue  of  such  shares;  that  the  theory 
under  which  plaintiff  asks  for  the  cancella- 
tion of  the  defendants'  stock  is  that,  by  tbe 
distribution  and  Issuance  of  such  stock.  Its 
assets  were  depleted  and  misappropriated,  and 
that,  as  unissued  shares  of  stock  are  not  cor- 
porate property,  a  gratuitous  issuance  «tf  the 
stock  could  not  result  in  depleting  tbe  assete 
of  the  corporation,  and,  furthermore,  as  it 
appears  from  the  complaint  that  the  corpora- 
tion was  a  party  to  the  agreement  in  rtiatloD 
to  tbe  issuance  of  the  shares  of  stock,  since 
the  stock  was  issued  by  it,  tbe  corporation, 
having  Issued  the  stock,  cannot  Itself  attack 
or  repudiate  the  transaction;  that,  therefore, 
the  complaint  failed  to  disclose  any  cause  of 
action  In  the  plaintiff  corporation  as  to  the 
issuance  of  the  650,000  shares  of  stock,  and 
tbe  allegations  in  tbat  regard  were  Irrelevaoot 
and  redundant,  and  could  not  be  made  tbe 
basis  of  any  relief  for  the  plaintiff  corpora- 
tion. In  other  words,  tbe  contention  of  tbe 
ai^ellants  is  tbat  the  allegations  of  tbe  conk- 
plaint  amount  at  most  to  the  charge  tSittt  at 
a  time  when  the  company  had  no  assets  de- 
fendants Issued  to  themselves,  without  a  coik- 
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slderatlon  therefor,  certain  shares  of  Its  ad- 
mittedly 'worthless  stock,  and  that  audb.  issue 
raises  no  right  of  action  in  the  defendant 
corporation. 

In  support  of  their  contention  the  appel- 
lants cite  a  number  of  cases,  and  among  oth- 
ers the  case  of  Fogg  t.  Blair,  139  U.  S.  118, 11 
Snpw  Ct  476,  35  Ij.  Ed.  104,  on  which  latter 
ease  they  greatly  rely.  There  Fogg,  the 
creditor  of  an  insolvent  railroad  corporation, 
brought  suit  against  Blair,  a  stockholder  of 
the  company,  to  compel  him  to  pay  the  amount 
One  for  his  stock  on  a  Judgment  obtained 
against  the  corporation,  alleging  that  the  de- 
livery and  Issuance  of  the  stock  to  Blair  was 
wlthont  any  consideration,  and  praying  that 
the  certificate  issued  to  Blair  be  canceled, 
and  that  he  be  decreed  to  pay  to  the  plaintlfC 
the  full  amount  of  his  Judgment  against  the 
corporation.  The  court  sustained  the  demur- 
rer to  the  bill  because  the  bUl  failed  to  show 
that  the  stock,  when  delivered,  had  any  sub- 
stantial value;  that  it  was  entirely  consist- 
ent with  the  allegations  of  the  bill  that  the 
stock  was  absolutely  without  value  when  is- 
sued to  Blair  and  up  until  a  later  time  when 
the  property  of  the  company  was  sold  under 
a  decree  of  foreclosure;  that,  if  the  stock 
when  issued  was  without  value,  no  money 
was  due  to  creditors  by  its  issuance;  that 
as  the  ibUl  contained  no  allegations  what- 
ever as  to  the  real  or  market  value  of  the 
stock,  and  as  there  were  no  allegations  of 
fact  that  the  circumstances  attending  its  de- 
livery indicated  bad  faith,  the  demurrer 
should  be  sustained. 

We  think  the  appellants  overlook  the  fun- 
damental distinction  between  this  complaint 
and  such  a  bill  as  In  the  case  of  Fogg  v. 
Blair.  There  It  was  a  question  whether  a 
creditor  could  complain  of  a  gratuitous  issue 
of  stock  which  had  no  value,  and  the  court 
held  that,  the  stock  having  no  value,  a  cred- 
itor was  not  injured  by  its  Issuance.  Here 
the  wrong  complained  of  Is  the  secret  Issu- 
ance to  promoters  of  stock  of  the  corpora- 
tion without  consideration  given  therefor, 
and  the  wrong  is  a  wrong,  not  to  a  creditor, 
but  to  the  corporation  and  Its  stockholders 
by  such  secret  advantage  so  obtained  by 
such  promoters.  The  liability  of  the  defend- 
ants. If  any,  arises  out  of  the  breach  of  the 
confidential  and  fiduciary  relations  that  the 
promoters  of  a  corporation  occupy  towards 
existing  stocklholders.  The  liability  of  the 
defendants  under  the  allegations  of  the  com- 
plaint is  not  therefore  to  be  tested  by  the 
rules  that  would  apply  in  the  issuance  of 
stock  to  persons  not  similarly  situated,  or, 
as  in  the  case  of  Fogg  v.  Blair,  supra,  to  a 
stranger  to  the  promotion  or  organization 
of  the  corporation  against  whom  relief  was 
sought  by  a  creditor;  nor  by  the  rules  that 
apply  wliere  relief  is  sought  by  a  stockhold- 
er having  bought  his  stock  under  misrepre- 
sentations. The  allegations  of  the  complaint 
before  us  are  to  be  tested  as  to  their  suffi- 
ciency by  the  rale  that  applies  to  the  duty 


of  the  promoters  of  a  corporation  to  other 
stockholders.  Because  of  such  fiduciary  re- 
lation, the  promoters  may  obtain  no  profit 
or  advantage  to  themselves  without  a  full 
disclosure  to  other  existing  stoddiolders, 
where  the  promoters  of  the  company  so  act 
as  to  put  themselves  in  a  fiduciary  relation 
to  the  company.  The  question  under  the  al- 
legations of  the  complaint  is  not' whether  the 
corporation  had  assets  at  the  time  the  stock 
was  issued.  The  question  is  whether  the  al- 
legations of  the  complaint  show  that  the  de- 
fendants were  promoters  of  the  company  and 
thus  acting  In  a  fiduciary  relation  to  the 
company  and  its  stockholders  so  as  to  ren- 
der them  liable  for  tbe  alleged  fraud  in  mak- 
ing, as  promoters,  a  secret  profit  by  the  Is- 
sue to  them  of  stock  for  alleged  service  not 
in  fact  rendered,  without  making  a  full  dis- 
closure to  the  stockholders  or  the  company; 
the  rule  being  that  such  persons,  because  of 
their  confldoitlal  and  fiduciary  relation,  can- 
not thus  obtain  an  undue  advantage  over  otli- 
er  stockholders.  While  stockholders  partici- 
pating in  the  transaction  cannot  complain,  or 
the  transferee  of  a  stockholder  participating 
in  the  transaction  cannot  complain,  yet  the 
corporation,  acting  for  existing  stockholders 
not  participating  or  having  knowledge  there- 
of, may.  In.  a  proper  case,  enforce  the  rights 
of  such  stockholders  and  remedy  the  wrong. 
Cook  on  Corporations  (5th  Ed.)  !§  28-18,  651; 
Dickerman  v.  Northern  Trust  Co.,  176  U.  S. 
181,  20  Sup.  Ct  311,  44  L.  Ed.  423;  Chandler 
V.  Bacon  (C.  C.)  30  Fed.  539;  Densmore  Oil 
Co.  V.  Densmore,  64  Pa.  43.  Nor  Is  the  liabil- 
ity of  the  promoters  for  such  want  of  fair 
dealing  relieved  because  at  'the  time  of  the 
Issuance  of  the  stock  die  corporation  had  no 
assets  to  make  such  stock  valuable.  Shares 
of  stock  represent  a  right  and  Interest  in 
the  management  and  profits  of  a  corporation 
OS  well  as  in  its  asseta  The  gratuitous  issue 
of  stock  without  consideration  to  promoters 
or  those  occupying  su<*  a  fiduciary  relation 
is  a  fraud  upon  existing  stockholders,  and  la 
invalid  if  Issued  without  their  knowledge 
and  assent.  Wills  v.  Nebamen  Coal  Co.,  52 
Or.  70,  96  Pac  528;  Hayward  v.  Leeson,  176 
Mass.  310,  57  N.  B.  656,  49  L.  R.  A.  725.  We 
think  the  allegations  of  the  complaint  In 
their  charge  of  fraud  on  the  part  of  the  de- 
fendants as  promoters  of  the  corporation 
were  sufficient  to  constitute  a  cause  of  action 
against  such  defendants,  and  that  the  motioa 
to  strike  was  therefore  properly  denied. 

Our  conclusion  as  to  the  sufficiency  of  the 
complaint  disposes  of  the  assignment  of 
error  that  the  court  erred  in  overruling  the 
defendants'  objection  to  the  introduction  of 
any  evidence  respecting  the  issuance  of  the 
550,000  shares  of  stock,  and  alsd  the  alleged 
error  of  the  district  court  In  holding  the  com- 
plaint good  as  against  a  general  demurrer. 

The  trial  court  found  that  the  only  exist- 
ing stockholders  at  the  time  of  the  execu- 
tion of  the  agreement  between  the  corpora- 
tion and  the  seven  defendants  against  whom 
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the.  fraud  Ifl  alleged,  and  at  the  time  when 
the  550,000  shares  o^  stock  were  issned,  were 
Coombs  and  Blebrlch  and  the  defendant 
O'Nell.  The  court  fonnd  that  Coomba  and 
O'Nell  were  present  at  the  incorporators' 
meeting  and  the  first  annual  meeting  of  the 
stockholders  on  January  5th,  at  which  meet- 
ings the  Issuance  of  the  550,000  shares  of 
stock  to  the  seven  defendants  was  agreed  up- 
on. The  court  also  found  that  Coombs  and 
O'Nell  knew  of  the  making,  of  the  agreement 
of  January  9th  between  the  corporation  and 
the  seven  defendants  and  of  the  actual  Issu- 
ance of  the  560,000  shares  of  stock,  and  made 
no  objection  thereto.  The  appellants  contend 
that,  as  Coombs  and  O'Nell  acquiesced  In  the 
issuance  of  the  stock,  they  are  entitled  to  no 
equitable  relief  which  the  corporation  can  en- 
force; that  the  plaintiff  corporation  seeking 
equitable  relief  for  and  on  behalf  of  Its  stock- 
holders, if  It  can  maintain  this  proceeding  at 
all,  can  maintain  It  solely  because  of  the 
rights  of  existing  stockholders,  and  that  It 
Is  apparent,  therefore,  that  if  Biebrlch,  the 
only  other  existing  stockholder,  was  so  cir- 
cumstanced that  he  could  not  attack  the 
transaction,  the  plaintiff  corporation  cannot 
maintain  the  action.  This  Is  the  position  tak- 
en by  appellant,  and  we  think  that  under  the 
doctrine  of  the  Lewlshon  Case,  to  which  we 
shall  hereafter  refer,  It  is  a  sound  one.  The 
amended  complaint  alleged  the  Issuance  of 
the  stock  to  Blebrlch  prior  to  the  Issuance  of 
the  defendants'  stock.  The  court  found  that 
Biebrlch  did  not  know  of  the  making  of  the 
agreement  or  the  issuing  of  the  stock  In  pur- 
suance thereof  until  three  days  before  the 
commencement  of  this  suit,  and  that  Bie- 
brlch has  been  continuously  a  stocldiolder 
owning  26,000  shares.  This  finding  of  the 
court  that  Blebrlch  did  not  know  of  the  mak- 
ing of  the  agreement  or  the  issuing  of  the 
stock  to  the  defendants  is  assigned  as  errox 
by  the  appellants.  The  finding  is  as  follows: 
"That  there  is  no  evidence  to  show  that  said 
Jacob  Biebrieh  knew  of  the  making  of  said 
agreement  or  the  issuing  of  said  stock  in  pur- 
snance  thereof  until  the  l3th  day  of  January, 
1906,  and  therefore  the  court  finds  that  the 
said  Jacob  Blebrlch  did  not  know  of  the  mak- 
ing of  said  agreement  or  the  issuing  of  said 
stock  In  pursuance  thereof  until  the  13th  day 
of  January,  1906."  The  appellants'  position 
to  that  the  court  erred  in  finding  that  Bie- 
brlch did  not  know  of  the  making  of  the 
agreement  because  there  was  no  evidence  to 
•how  that  he  did  not  know;  the  contention 
being  that  as  the  complaint  alleges  that  the 
a^eement  was  secret,  and  that  the  corpora- 
tion and  its  stockholders  bad  no  knowledge 
whatever  of  the  claim  of  the  defendants  to 
the  stock,  such  facts  are  essential  to  the 
plalntlfrs  recovery,  and,  in  the  absence  of 
any  direct  evidence  of  Blebrich's  want  of 
knowledge,  the  fact  must  be  found  against 
the  plaintiff,  upon  whom  the  burden  of  proof 
should  be  cast;  that  when  proof  of  negative 
matter  to  essential  to  the  successful  mainte- 


nance of  a  cause  of  action  thto  necessitates 
a  negative  averment,  which  the  plaintiflT  has 
the  burden  of  proving.  This  general  rnle 
does  not  apply  to  transactions  between  direct- 
ors, promoters,  or  those  maintaining  fidnctory 
relations  to  the  stockholders  of  a  corporation, 
where  the  question  to  as  to  the  profit  obtain- 
ed by  persons  In  such  fiduciary  relation  from 
their  dealings  with  the  corporation.  The 
burden  is  upon  the  persons  occupying  such 
fiduciary  relations  to  show  that  the  transac- 
tion has  been  fair,  open,  and  conducted  in 
the  utmost  good  faith.  Ooombs  v.  Barker, 
3a  Mont.  626,  79  Pac.  1 ;  Barker  v.  Montana 
Mining  Co.,  35  Mont  851,  89  Pac.  66;  Sage 
V.  Culver,  147  N.  Y.  241,  41  N.  B.  613.  Under 
the  facts  in  the  case,  it  appeared  that  Ble- 
brlch had  never  been  within  the  United 
States.  He  was  a  resident  of  the  Republic  of 
Mexico.  He  had  never  attended  any  meeting 
of  the  corporation,  and  there  was  no  evi- 
dence that  he  ever  had  any  knowledge  of  the 
transaction  In  question.  We  think,  under  the 
circumstances  In  the  case,  the  burden  was  on 
the  defendants  to  show  knowledge  on  the 
part  of  Blebrlch,  and,  in  the  absence  of  such 
proof,  the  court's  finding  that  he  did  not  have 
such  knowledge  was  Justified. 

It  Is  further  claimed  that  the  trial  court 
erred  In  excluding  evidence  offered  by  the  de- 
fendants, to  the  effect  that  Biebrlch  had 
parted  with  his  stock  to  the  corporation  prior 
to  the  commencement  of  the  suit  The  evi- 
dence was  excluded  as  immaterial.  The  con- 
tention of  the  appellant  to  that,  since  Ble- 
brlch was  the  only  existing  stockholder  who 
had  no  knowledge  of  the  transaction  com- 
plained of,  the  corporation  can  only  sue  as 
Blebrich's  representative,  and  there  Is  an 
Identity  of  Interest  between  Blebrlch  and  the 
corporation;  that  if  Biebrieh,  by  reason  of 
the  fact  that  he  had  no  knowledge  of  the 
agreement  or  the  tosulng  of  the  stock,  did 
have  a  right  of  action  to  have  the  transaction 
set  aside,  this  right  of  action  lasted  so  long 
only  as  Biebrlch  remained  a  stockholder,  so 
that  if  Biebrieh  had  parted  with  hto  stock 
before  suit  was  brought,  and  hto  status  was 
not  that  of  a  stockholder,  there  was  no  one 
on  whose  behalf  the  plaintiff  could  on  any 
theory  maintain  the  action.  In  support  of 
this  contention,  counsel  dte  a  number  of 
cases  to  the  effect  that  In  order  that  a  per- 
son  may  maintain  suit  as  a  stockholder  to 
set  aside  or  enjoin  an  ultra  vires  transaction, 
he  must  be  a  stockholder,  in  fact,  when  such 
suit  is  brought  The  cases  are  not  in  point 
The  basis  of  this  suit  to  the  alleged  fraudu- 
lent action  of  these  seven  promoters  in  their 
dealings  with  the  corporation.  The  issne 
was  whether  they  had  by  a  secret  agreement 
obtained  stock  of  the  corporation  for  whlcb 
they  gave  no  consideration.  The  first  ques- 
tion is:  Was  the  Issue  without  consideration? 
If  so,  it  was  a  fraud  npon  the  corporation 
which  the  corporation  can  have  remedied  in 
a  court  of  equity,  provided  the  corporation 
did  not  assent  thereto^    The  issuance  of  the 
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stock  by  the  corporation  Is  not  determinative 
of  that  assent,  first,  because,  as  the  court 
found,  there  was  no  authorization  of  the  is- 
suance of  such  stock  by  any  person  formally 
acting  as  a  board  of  directors,  and,  second, 
because  the  corporation  at  the  time  was  un- 
der the  control  and  domination  of  the  very 
persons  alleged  to  have  committed  the  fraud. 
If,  however,  all  the  existing  stockholders 
knew  of  and  assented  to  the  transaction,  the 
corporate  assent  at  the  time  would  have  been 
given,  and  the  corporation,  under  the  doc- 
trine of  the  Lewisbon  Case,  could  not  be 
heard  to  complain.  The  next  question,  then, 
is:  Was  the  agreement  secret  or  was  it 
known  to  all  the  constituent  parts  of  the  cor- 
poration, namely,  all  of  its  existing  stock- 
holders. The  proof  showed  that  it  was  not, 
that  Biebrich  had  no  knowledge  of  it,  and 
never  assented  to  it  That  fact  fixed  the 
want  of  assent  The  subsequent  transfer  be- 
fore suit  of  Biebrich's  stock  to  the  corpora- 
tion itself,  which  was  the  fact  sought  to  be 
proved,  could  in  no  way  alter  the  fact  of  the 
nonassent  or  the  right  of  the  corporation  to 
have  the  secret  transaction  set  aside  as  fraud- 
ulent The  evidence,  therefore,  was  properly 
rejected  as  immaterial. 

The  court  allowed  evidence  to  be  given  of 
statements  made  to  stockholders  who  pur- 
chased their  stock  subsequent  to  the  trans- 
action complained  of,  and  this  ruling  is  as- 
signed as  error.  This  case  was  tried  prior  to 
the  decision  of  the  Supreme  Court  of  the 
United  States  In  the  case  of  Old  Dominion 
Copper  Mining  &  Smelting  Company  v.  Lew- 
isbon, 210  U.  S.  206,  28  Sup.  Ct.  634,  52  L. 
Ed.  1025.  That  decision  is  determinative  of 
the  law  in  this  jurisdiction  as  respects  the 
rights  of  future  stockholders  and  the  liability 
of  promoters  to  them.  The  nonassent  or  want 
of  knowledge  of  future  stockholders  or  In- 
Jury  to  them  cannot  affect  the  liability  of  the 
defendants  Ln  this  case  under  the  decision 
in  the  Lewisbon  Case.  The  court  was  there- 
fore In  error  in  receiving  the  testimony  com- 
plained of.  The  case  was  tried,  however,  be- 
fore the  court  and  the  testimony  received 
was  Immaterial.  Its  reception  was  not  there- 
fore error  upon  which  a  reversal  of  the  de- 
cision may  be  predicated. 

The  defendants  attempted  to  prove  by  the 
defendant  Fitzgerald  the  value  of  his  serv- 
ices in  examining  the  mining  property  re- 
ferred to  in  the  complaint.  The  evidence 
was  excluded  as  Immaterial,  and  the  ruling 
is  assigned  as  error.  The  trial  court  found 
that  these  defendants,  prior  to  the  organiza- 
tion of  the  corporation,  had  associated  them- 
selves together  for  the  purpose  of  acquiring 
desirable  mining  property,  and  sent  Fitzger- 
ald to  examine  the  property  in  question; 
but  that  they  never  acquired  any  interest  in 
the  property  or  in  the  options  thereon,  and 
that  the  550,000  shares  of  stock  in  the  cor- 


poration was  not  Issued  to  them  In  consid- 
eration of  any  Interest  that  these  defend- 
ants had  in  the  options,  contracts,  or  prop- 
erty, and  that  all  money  paid  for  such  op- 
tions or  transfers  and  for  the  developmoit 
of  the  property  and  all  other  expenses  of 
every  kind  of  said  corporation  were  paid  oat 
of  the  proceeds  of  sales  of  stock  made  to  the 
public,  and  that  none  of  these  defendants 
ever  paid  any  part  of  the  same  or  any  money 
whatsoever  for  or  on  behalf  of  the  corpora- 
tion. In  view  of  these  facts  which  were  sup- 
ported by  evidence,  the  Immateriality  of  the 
evidence  as  to  the  value  of  Fitzgerald's  serv- 
ices for  the  examination  made  by  lilm  is  ap- 
parent 

It  is  assigned  as  error  that  certain  find- 
ings of  fact  are  against  the  weight  of  the  evi- 
dence. There  being  substantial  evidence  In 
the  record  to  support  the  findings  complain- 
ed of,  we  will  not  disturb  them  even  if  we 
should  agree  with  the  appellants'  view,  upon 
which  we  express  no  opinion,  that  the  pre- 
ponderance of  the  evidence  is  against  the 
finding.  There  being  conflicting  testimony 
as  to  the  facts  found,  we  shall  not  disturb 
the  trial  court's  ruling  in  that  respect 

There  are  certain  other  assignments  of 
error  as  to  the  InsuflSeiency  of  the  evidence 
to  sustain  certain  of  the  findings  of  fact 
We  do  not  consider  it  necessary  to  consider 
these  assignments  In  detail,  as,  in  the  view 
we  take  of  the  law,  there  is  sufficient  evi- 
dence in  each  case  to  sustain  the  finding 
made. 

Under  the  facts  as  found  by  the  trial  coart 
upon  evidence  which  sustains  such  findings, 
the  defendants  in  question  caused  stoc^  of 
the  corporation  to  ba  issued  to  remunerate 
themselves  for  services  claimed  to  have  been 
rendered  by  them,  without  disclosing  the 
transaction  to  all  of  the  then  existing  stock- 
holders. .The  court  found  upon  the  evidence 
that  these  defendants  paid  nothing  to  the 
corporation,  rendered  no  services,  and  gave 
no  consideration  whatsoever  for  the  stock 
so  issued  to  them.  The  transaction  I>eing  a 
secret  transaction,  and  not  liaving  been  dis- 
closed to  a  then  existing  stockholder,  the  cor- 
poration may  maintain  such  a  suit  as  has 
been  here  instituted  to  set  aside  the  trans- 
action as  illegal  and  fraudulent,  and  to  re- 
cover the  stock  issued.  The  wrong  being 
a  wrong  done  by  promoters  to  the  corpora- 
tion whereby  the  promoters  have  derived  In 
secret  an  advantage  not  disclosed  to  existing 
members  of  the  corporation,  the  corporation 
was  the  proper  person  to  bring  the  suit  to 
remedy  the  wrong.    Cook  on  Corp.  par.  614. 

'We  find  no  reversible  error  in  the  record. 
and  the  Judgment  of  the  district  court  is  af- 
firmed. 

LEWIS  and  DOB,  JJ..  concur.    DOAN,  J.. 

not  sitting. 
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(13  Ariz.  47) 
LEE  KIM  FONQ  t.  UNITED  STATES. 
(Supreme  Court  of  Arizona.    April  2,  1910.) 

Aliens  (S  32*)  —  Expulsion  —  Chihbsb  Ex- 
clusion Acts— "District." 

Under  Act  Cong.  May  28,  1896,  c.  252,  {f 
7,  9,  29  Stat  180,  181  (U.  S.  Comp.  St.  1901, 
pp.  611,  613),  the  territory  of  Arizona,  though 
divided  for  the  administration  of  law  and  for 
the  holding  of  district  courts  with  powers  of 
the  District  and  Circuit  Courts  of  the  Unit- 
ed States  into  five  judicial  districts,  with 
boundaries  as  established  by  the  justices,  is  one 
"district,"  within  Act  Cong.  March  3,  1901,  c. 
845,  31  Stat.  1003  (U.  S.  Comp.  St  1901,  p. 
1327),  authorizing  the  district  attorney  of  the 
district  in  which  any  Chinese  person  may  be 
arrested  for  being  found  unlawfully  within  the 
United  States  to  designate  the.  commissioner 
within  such  district  before  whom  such  person 
shall  be  taken  for  hearing,  and  the  district  at- 
torney of  the  territory  may  designate  a  con^- 
missioner  within  the  First  judicial  district  of 
the  territory  as  the  commissioner  before  whom  a 
Chinese  person  arrested  in  the  second  judicial 
district  shall  be  taken  for  hearing. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Dec. 
Dig.  !  32.* 

For  other  definitions,  see  Words  and  Phrases. 
Tol.  3,  pp.  2136-2138;    vol.  8,  pp.  7(539.  7G40.1 

Appeal  from  District  Court,  First  District ; 
before  Justice  John  H.  Campbell. 

Petition  for  writ  of  prohibition  by  Lee 
Kim  Fong  to  restrain  a  commissioner  from 
proceeding  against  petitioner,  arrested  for 
being  unlawfully  in  the  United  States.  From 
a  judgment  dismissing  the  petition,  rendered 
after  sustaining  a  demurrer  to  tbe  petition, 
petitioner  appeals.    Affirmed. 

The  appellant  was  arrested  in  the  county 
of  Santa  Cruz  in  the  Second  judicial  district 
of  Arizona,  upon  a  complaint  charging  him 
with  being  a  Chinese  person  unlawfully  in 
the  United  States.  Upon  a  certificate  of  the 
United  States  attorney  for  Arizona,  a  com- 
missioner at  Tucson  within  the  First  judicial 
district  of  the  territory  of  Arizona  was  desig- 
nated as  the  commissioner  before  whom  the 
appellant  should  be  taken  for  hearing  and 
trlaL  Appellant  filed  a  petition  In  the  dis- 
trict court  In  the  First  judicial  district  ask- 
ing for  a  writ  of  prohibition  "against  the  com- 
missioner from  proceeding.  A  demurrer  to 
the  petition  was  sustained  by  the  district 
court,  and,  from  the  order  entered  dismissing 
the  petition  for  the  writ,  an  appeal  has  been 
taken  to  this  court 

Edwin  F.  Jones,  for  appellant  J.  L.  B. 
Alexander,  U.  S.  Atty.,  and  George  O.  Chris- 
ty, Asst  U.  S.  Atty. 

KENT,  C.  J.  The  question  InTolved  In  the 
case  is  whether,  under  the  statute,  the  United 
States  attorney  for  the  territory  of  Arizona 
may  designate  any  United  States  commis- 
sioner within  the  territory  as  the  oflScer  be- 
fore whom  the  Chinese  person  charged  with 
l>etng  unlawfully  in  the  United  States  may 
be  taken,  or  whether  the  commissioner  so 
designated  mast  be  a  commissioner  residing 


within  the  specl^c  district  tn  which  the  X)er- 
Bon  Is  found.  The  statute  in  question  is  tbe 
act  of  Congress  of  March  3,  1901,  c.  845  (31 
Stat  1093  [U.  S.  Comp.  St  1901,  p.  1327]), 
and  reads  as  follows :  "That  It  shall  be  law- 
ful for  the  district  attorney  of  the  district 
in  which  any  Chinese  person  may  be  arrest- 
ed for  being  found  unlawfully  within  the 
United  States,' or  haying  unlawfully  entered 
the  United  States,  to  designate  the  commis- 
sioner within  such  district  before  whom  such 
Chinese  person  shall  be  taken  for  hearing." 

There  are  no  United  States  District  Judges 
In  the  territory  of  Arizona.  An  act  of  Con- 
gress provides  that  the  territory  shall  be  di- 
Tided  Into  five  judicial  districts,  and  provi- 
sion has  been  made  by  Congress  that  a  dis- 
trict court  shall  be  held  iu  each  district  of 
the  territory  by  one  of  the  justices  of  the 
Supreme  Court  of  the  territory,  and  the  dis- 
trict court  presided  over  by  such  justice  of 
the  Supreme  Court  as  district  judge  exer- 
cises the  same  jurisdiction  as  tbe  Circuit  and 
District  Courts  of  the  United  States.  The 
boundaries  of  these  districts  are  not  defined 
by  Congress,  but  the  territory  Is  divided  un- 
der the  law  into  five  districts  by  tbe  justices 
of  the  Supreme  Court  of  the  territory,  and 
these  justices  assign  a  justice  to  each  dis- 
trict, to  preside  over  the  district  court  there- 
in as  district  judge.  Each  justice  so  sitting 
as  a  district  judge  appoints  United  States 
commissioners  to  act  within  his  own  district. 
There  is  appointed  for  the  whole  territory 
but  one  attorney  of  the  United  States  for  the 
territory,  and  but  one  marshal  for  the  ter- 
ritory. The  jurisdiction  of  the  United  States 
attorney  and  of  tbe  marshal  covers  the  whole 
territory.  The  jurisdiction  of  the  justices  of 
the  Supreme  Court  covers  tbe  whole  terri- 
tory. The  jurisdiction  of  such  justices  sit- 
ting and  acting  as  district  judges  covers  only 
the  district  to  which  each  is  assigned.  The 
contention  of  the  appellant  is  that  though  un- 
der the  statute  the  United  States  attorney 
may  designate  a  commissioner  before  whom 
the  Chinese  person  may  be  taken,  such  desig- 
nation must  be  of  a  commissioner  within  the 
particular  one  of  these  five  judicial  districts 
In  which  the  person  is  found,  and  not,  as 
here,  a  commissioner  residing  in  another  of 
these  judicial  districts  within  tbe  territory. 

We  do  not  think  the  contention  of  tbe  ap- 
pellant is  well  founded.  The  act  in  question 
provides  that  the  district  attorney  of  the  dis- 
trict in  which  the  Chinese  person  may  be  ar- 
rested shall  designate  a  United  States  com- 
missioner within  such  district  We  think  for 
judicial  purposes  the  territory  of  Arizona  is 
to  be  considered  as  but  one  district  Ttie  ter- 
ritory as  a  whole  is  attached  to  the  Ninth 
judicial  circuit,  and  Congress  in  its  enact- 
ments in  relation  to  the  appointment  and  sal- 
aries of  United  States  district  attorneys  and 
United  States  marshals  recognizes  the  terri- 
tory as  a  Judicial  district    Act  of  Congress 
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AiqproTed  May  28,  1686,  c.  252,  {|  7.  0,  28 
Stat.  180,  181  (D.  S.  Comp.  St  1901,  pp.  Sll, 
813). 

It  Is  trae  that  for  the  administration  of 
the  law  In  the  territory  and  for  the  holding 
of  the  district  courts  having  the  powers  of 
the  District  and  Circuit  Courts  of  the  United 
States,  the  territory  has  by  law  been  divided 
Into  five  Judicial  districts,  the  boundaries  of 
which  are  established  by  the  Justices,  and 
changed  by  them  from  time  to  time.  This 
division  of  the  territory  into  districts  by  con- 
gressional enactment  does  not,  however.  In 
our  opinion,  divide  the  territory  for  general 
Judicial  purposes,  if  we  may  use  the  expres- 
sion, into  five  districts,  but  rather  into  five 
divisions  of  one  district,  for  which  one  dis- 
trict but  one  United  States  attorney  and  one 
United  States  marshal  are  appointed.  By  the 
Revised  Statutes  of  the  United  States,  divid- 
ing the  various  states  into  Judicial  districts, 
the  states  of  California,  Connecticut,  Dela- 
ware, and  17  others,  by  section  531  (U.  S. 
Comp.  St.  1901,  p.  316)  were  divided  into  dis- 
tricts, each  state  constituting  one  district. 
By  section  546  the  state  of  South  Carolina 
was  divided  into  two  districts,  called  the 
"Eastern"  and  "Western"  districts  of  South 
Carolina,  but  one  Judge  only  and  one  marshal 
and  one  district  attorney  were  provided  for 
the  state  of  South  Carolina.  The  Supreme 
Court  of  the  United  States  in  the  case  of 
Barrett  v.  United  States,  169  U.  S.  218,  18 
Sup.  Ct  327,  42  L.  Ed.  723,  held  upon  a  re- 
view of  the  various  statutes  that,  although 
Congress  had  divided  South  Carolina  Into 
two  districts,  there  were  not  two  Judicial  dis- 
tricts in  the  state  of  South  Carolina  to  the 
territorial  limits  of  each  of  which  the  Juris- 
diction of  the  Circuit  Court  was  confined,  but 
that  the  whole  state  comprised  but  one  Judi- 
cial district  Similarly  In  Arizona  there  are 
not  five  Judicial  districts  to  the  limits  of  each 
of  which  the  Jurisdiction  and  power  of  the 
United  States  attorney  is  confined,  but  there 
is  but  one  Judicial  district,  although  five  ac- 
tual districts  or  subdivisions  thereof.  The 
statute  providing  that  the  district  attorney 
of  the  district  may  designate  a  United  States 
commissioner  within  such  district,  we  think 
auch  district  can  only  mean  the  district  of 
Arizona  and  not  the  First  or  Second  district 
of  Arizona.  The  designation  of  the  commis- 
sioner in  the  first  district  was  therefore  with- 
in the  powers  conferred  on  the  United  States 
attorney  by  the  statute  in  auestion,  and  the 
district  court  did  not  err  in  sustaining  the 
demurrer  to  the  petition. 

We  do  not  find  it.  necessary  to  determine 
whether  in  any  event  the  appellant  could 
avail  himself  of  a  writ  of  prohibition. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

DOAN,  LEWIS,  and  DOB,  33.,  concur. 


(IS  Ariz.  *tr 
WARNBKB08  et  al.  v.  COWAN. 

(Supreme  Court  of  Arizona.    April  -2,  1910.) 

1.  Public  Lands  (|  96*)  —  Patents  —  Jimis- 
DicTioN  OF  Land  Office. 

The  Land  OfBce  is  a  quasi  Judicial  tri- 
bunal, and  in  the  absence  of  specific  provisions 
to  the  contrary  it  has  exclusive  jurisdiction  of 
the  questions  involved  on  an  application  for  a 
patent  to  public  lands. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent.  Dig.  8|  285,  307;  Dec.  Dig.  8  96.*] 

2.  PtrBLio  Lands  (I  103*)— Patents— Jubis- 
DiCTiON  OF  Land  Office. 

Pending  final  action  by  the  Land  Ofioe  as 
to  title  to  public  lands,  neither  the  atate  nor  fed- 
eral courts  will  entertain  actions  relating  there- 
to, except  where  there  exists  a  necessity  of  pre- 
serving peace,  or  of  determining  controversies 
arising  out  of  temporary  rights  in  public  lands. 
{Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  §  307;   Dec.  Dig.  i  103. •] 

3.  Mines  and  Minebals  (g  40*)— Patent  to 
Mining  CtAUi— Jxtbisoktiion  of  Land  Of- 
fice. 

The  Jurisdiction  of  the  Land  Office  on  the 
filing  of  an  aM>lication  for  patent  to  public  min- 
eral lands  is  exclusive,  and  can  be  stayed  only 
by  the  filin:;  of  an  adverse  claim,  as  provided  by 
Rev.  St  §  2326  (U.  &  Comp.  St  1901,  p.  1430). 
[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  {  115 ;   Dec  Dig.  {  40.*3 

4.  Mines  and  Minebals  (8  38*)- Location 
AND  Acquisition  of  Claihs  —  Complaint 
OB  Bill. 

Rev.  St.  8  2326  (U.  S.  Comp.  St.  1901,  p. 
1430),  providing  for  the  filing  of  an  adverse 
claim,  and  requiring  the  adverse  claimant  to  sne 
to  determine  the  right  of  possession,  etc.,  cre- 
ates a  statutory  exception  to  the  exclusive  Ju- 
risdiction of  the  I>and  Department,  and  courts 
hear  and  determine  such  suits  in  the  exercise 
of  their  general  jurisdiction.  Heid,  a  complaint 
affirmativel:^  showing  the  filing  by  defendant  of 
an  application  for  patent,  there  being  no  alle- 
gation that  the  plaintiff  bad  filed  an  adverse 
claim,  is  subject  to  a  special  demurrer  to  the 
Jurisdiction  of  the  trial  court ;  the  subject-mat- 
ter of  the  action  being  within  the  exclusive  ju- 
risdiction of  the  Land  Office. 

[E3d.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  88  90,  98 ;  Dec.  Dig.  8  Sa*] 

Appeal  from  District  Court,  Second  Di^ 
trict ;   before  Justide  Fletcher  M.  Doan,  - 

Action  by  Paul  B.  Warneicros  and  another 
against  Thomas  P.  Cowan.  Vtom  a  Judg- 
ment dismissing  the  complaint  after  sustain- 
ing a  special  demurrer  thereto,  plalntUXs  ap* 
peal.    A£armed. 

Allen  R.  English,  for  appeHanta.  Pickett 
&  Bowman,  for  appellee. 

LEWIS,  J.  The  appellants,  plalntUtk  i& 
the  court  below,  filed  their  complaint,  which 
is  sufficient  in  the  facts  alleged  to  free  it 
from  attack,  considered  as  a  suit  to  quiet 
title  to  the  Queen  of  the  Hill  mining  claim. 
There,  however,  appears  therein,  in  sub- 
stance, the  following  additional  allegations: 
That  the  defendant  made  or  attempted  to- 
make  a  mineral  location  called  the  Sadie 
No.  2  lode  mining  claim,  of  a  part  of  the 
said  Queen  of  the  Hill  mine,  and  that  the 
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said  Sadie  No.  2  claim  conflicts  tberewlth; 
that  the  defeodant  on  the  26th  day  of  Oc- 
tober, 1907,  made  his  application  for  patent 
for  the  whole  of  the  said  Sadie  No.  2  lode 
mining  claim  to  the  United  States  Land  Of- 
fice, In  which  he  claims  all  of  the  surface 
within  the  confines  of  his  said  location  and 
Including  the  south  part  of  the  said  Queen 
of  the  Hill  mine  in  conflict  and  the  plaintiffs 
aver  that  defendant  Is  asserting  title  thereto, 
and  will  receive  title  therefor  from  the  gov- 
ernment of  the  United  States  unless  prevent- 
ed from  so  doing  by  the  Judgment  of  this 
court  The  defendant  demurred  specially 
upon  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  give  the  court  juris- 
diction of  the  subject-matter  of  the  action, 
In  this:  That  the  complaint  does  not  allege 
that  the  plaintiffs  or  either  of  them  filed  In 
.the  said  Land  Office  any  adverse  claim  to 
the  Sadie  No.  2  mining  claims  during  the 
60-days  period  of  publication  of  the  notice  of 
application  for  a  patent  thereto.  The  special 
demurrer  was  sustained,  and,  the  plaintiffs 
declining  to  amend,  judgment  was  entered 
dismissing  the  complaint  from  which  judg- 
ment the  plaintiffs  appealed. 

The  question  here  presented  Involves  the 
necessity  of  examining  the  source  of  the  ju- 
risdiction of  the  courts  of  this  territory  In 
an  action  In  aid  of  an  adverse  to  an  applica- 
tion for  patent  to  mining  ground  and  the 
sufficiency  of  the  allegations  of  the  complaint 
herein  to  authorize  the  trial  court  to  hear 
and  determine  the  cause  of  action  set  forth 
In  the  complaint  When  an  application  Is 
made  for  a  patent  to  public  land,  all  ques- 
tions Involved  in  the  determination '  of  the 
right  of  the  applicant  to  such  patent  are  cog- 
nizable by  the  Land  Office.  The  Land  Office 
Is  a  quasi  judicial  tribunal,  and  has  exclusive 
jurisdiction  In  the  absence  of  specific  provi- 
sion to  the  contrary.  Bishop  of  Nesqually 
V.  Gibbon,  158  U.  S.  155-167,  15  Sup.  Ct  779, 
39  L.  Bd.  931;  32  Cyc.  1000.  Generally 
pending  final  action  by  the  Land  Office  with 
respect  to  title  to  public  lands,  neither  the 
state  nor  federal  cpurts  will  interfere,  nor 
will  they  entertain  actions  relating  thereto. 
Ckmmos  Exploration  Co.  v.  Gray  Elagle  Oil 
Co.,  190  U.  S.  301-308,  23  Sup.  Ct  692,  47  L. 
Ed.  1064;  Marquez  v.  Frlsbee,  101  U.  S.  473, 
25  L.  Bd.  800;  U.  S.  v.  Schurz,  102  U.  S. 
378-395,  26  Lw  Ed.  167;  McHenry  v.  Nygaard, 
72  Minn.  2,  74  N.  W.  1106;  Tlernan  v.  Mil- 
ler, 69  Neb.  764,  96  N.  W.  661.  In  certain 
cases,  where  there  exists  the  necessity  of 
preserving  peace  or  of  determining  contro- 
versies arising  out  of  temporary  rights  In 
public  lands,  courts  exercise  jurisdiction 
pending  the  final  action  of  the  Land  Office. 
Phoenix  &  Eastern  B.  R.  Co.  v.  Arizona  & 
Eastern  R.  R.  Co.,  9  Ariz.  434,  84  Pac.  1097; 
Mathews  v.  O'Brien,  84  Minn.  505,  88  N.  W. 
12;  Sproat  v.  Durland,  2  Olil.  24,  85  Pac. 
682,  886 ;  Wood  v.  Murray,  85  Iowa,  505,  52 
N.  W>  366.      • 

Upon  the  filing  of  an  application  for  patent 
to  public  mineral  land,  the  jurisdiction  of 


the  Land  Office  becomes  exclusive  as  to  all 
questions  affecting  the  title  to  the  lands 
therein  applied  for,  and  so  remains  until  the 
final  determination  of  the  application.  The 
exercise  of  its  jurisdiction  may  be  stayed 
only  by  the  filing  of  an  adverse  claim  as  pro- 
vided by  section  2326  of  the  Revised  Stat- 
utes of  the  United  States  (U.  S.  Comp.  St 
1901,  p.  1430).  Without  the  filing  of  such  ad- 
verse claim,  neither  the  state  nor  federal 
courts  will  exercise  jurisdiction  In  actions 
affecting  the  title  to  lands  Included  within 
the  application.  It  Is  by  virtue  of  the  provi- 
sions therein  contained  that  courts  assume 
jurisdiction  of  a  question  as  to  the  right  of 
possession  to  the  ground  in  controversy  after 
an  application  for  patent  is  filed.  Section 
2326  of  Uie  Revised  Statutes  of  the  United 
States  provides:  "Where  an  adverse  claim 
Is  filed  during  the  period  of  publication. 
It  shall  be  upon  oath  of  the  person  or  per- 
sons making  the  same,  and  shall  show  the 
nature,  boundaries,  and  extent  of  such  ad- 
verse claim,  and  all  proceedings,  except  the 
publication  of  notice  and  making  and  flllhg 
of  the  affidavit  thereof,  shall  be  stayed  until 
the  controversy  shall  have  been  settled  or 
decided  by  a  court  of  competent  Jurisdiction, 
or  the  adverse  claim  waived.  It  shall  be  the . 
duty  of  the  adverse  claimant  within  thirty 
days  after  filing  his  claim,  to  commence  pro- 
ceedings In  a  court  of  competent  jurisdic- 
tion to  determine  the  question  of  the  right  of 
possession,  and  prosecute  the  same  with  rea- 
sonable diligence  to  final  Judgment;  and  a 
failure  so  to  do  shall  be  a  waiver  of  his 
adverse  claim."  The  authorities  are  not 
agreed  as  to  whether  or  not  this  statute  vests 
jurisdiction  in  the  courts.  There  are  expres- 
sions in  the  decisions  of  the  Supreme  Court 
of  the  United  States  and  of  other  courts  con- 
struing this  statute  as  so  vesting  jurisdiction. 
Wolverton  v.  Nichols,  119  U.  S.  485,  7  Sup. 
Ct  289,  30  L.  Ed.  474;  Tonopah  Fraction 
Co.  V.  Douglass  (C.  C.)  123  Fed.  936;  Lily 
Mining  Co.  v.  Kellogg,  27  Utah,  111,  74  Pac. 
518;  Healey  v.  Rupp,  37  Colo.  2.5,  80  Pac. 
1015;  Murray  v.  Polglase,  23  Mont  401,  59 
Pac.  439. 

The  Supreme  Court  of  California,  speaking 
through  Temple,  J.,  In  the  case  of  Altoona 
Quicksilver  Mining  Co.  v.  Integral  Mining 
Co.,  114  Cal.  100,  45  Pac.  1047,  has  held  that 
Congress  could  not  confer  upon  the  state 
courts  jurisdiction  which  was  lacking,  and, 
to  avoid  tlie  apparent  necessity  of  admitting 
that  Jurisdiction  was  so  conferred,  held  an 
action,  which  from  the  allegations  of  the 
complaint  would  ordinarily  be  denominated 
an  action'  in  aid  of  an  adverse,  an  action  to 
quiet  title.  The  Supreme  Court  of  Montana, 
in  the  case  of  Hopkins  v.  Butte  Copper  Co., 
28  Mont  380,  74  Pac.  1081,  held  upon  similar 
reasoning  that  Jurisdiction  is  not  conferred 
by  the  statute.  No  court  has  considered  this 
statute  as  creating  a  statutory  exception  to 
the  exclusive  jurisdiction  of  the  Land  De- 
partment over  all  matters  affecting  title  upon 
the  filing  of  an  application  for  patent  to 
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public  mineral  lands.  An  examination  of  the 
opinions  of  the  Supreme  Court  of  the  United 
States  discloses  that  in  no  case  to  which 
attention  has  been  called  lias  the  interpreta- 
tion of  the  statute  as  vesting  Jurisdiction 
been  directly  involved.  The  weight  of  au- 
thority in  the  mining  states  supports  the 
view  that  the  allegation  of  the  filing  of  an 
adverse  Is  essential  to  the  sufficiency  of  the 
complaint.  The  various  opinions  are  not 
uniformly  predicated  upon  the  ground  that  It 
is  essential  to  jurisdiction.  Those  courts 
which  have  interpreted  section  2326,  supra, 
as  vesting  jurisdiction,  generally  hold  that 
the  allegation  Is  jurisdictional.  The  Supreme 
Court  of  California  in  the  Altoona  Case, 
supra,  and  in  the  later  case  of  Gruwell  v. 
Rocco,  141  Cal.  417,  74  Paa  1028,  has  indi- 
cated, though  it  has  not  expressly  decided, 
that  the  allegation  la  unnecessary.  The  Su- 
preme Court  of  Montana,  In  the  case  of  Hop- 
kins V.  Butte  Copper  Co.,  supra,  has  held 
that  its  presence  In  the  pleading  Is  necessary 
to  state  a  cause  of  action,  but  is  not  a  ju- 
risdictional fact  See '  generally  Llndley  on 
Mines  (2d  Ed.)  {{  754-765,  and  cases  there 
collated. 

The  question  being  open  to  determination 
In  this  territory,  we  adopt  the  view  that  this 
section  creates  a  statutory  exception  to  the 
exclusive  jurisdiction  of  the  Land  Office,  and 
that  our  courts  hear  and  determine  suits 
in  aid  of  an  adverse  in  the  exercise  of  their 
general  jurisdiction.  The  complaint  affirma- 
tively shows  the  filing  by  the  defendant  of 
an  application  for  patent  in  the  United  States 
Land  Office.  There  is  no  allegation  that  the 
plaintiffs  or  either  of  them  have  filed  an  ad- 
verse claim  therein.  It  appearing  that  the 
subject-matter  of  the  action  Is  within  the  ex- 
clusive jurisdiction  of  the  Land  Office,  the  de- 
murrer to  the  jurisdiction  of  the  trial  court 
was  properly  sustained. 

The  judgment  Is  affirmed. 

KENT,  a  J.,  and  CAMPBELL  and  DOB, 
JJ.,  concur. 

03  Ariz.  34) 

SOUTHERN  PAC.  CO.  v.  HOGAN. 
(Supreme  Court  of  Arizona.    April  2,  1910.) 

1.  CaKRIEBS   ({  280*)— PASSENaERS— Oasb  Rx- 
QUIBED. 

A  railroad  company  m.u8t  exercise  the  high- 
est degree  of  care  practicable  In  carrying  pas- 
sengers. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ii  1085,  1087;   Dec.  Dig.  {  280.»] 

2.  Cabrikbs  (S  316*)— Passenoers— Injubies— 
Action— Pbesumptiok— Negligence. 

Where  a  passenger  is  injured  by  derailment 
or  collision  of  a  train,  there  is  a  presumption  of 
negligence  by  the  company,  requiring  evidence 
to  rebut  it 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  1287,  1288;   Dec.  Dig.  i  816.»] 

3.  CaRRIEBS    ({    314*)— PaBSENOBRS— IRJURISS 

—  Allegationb  or  Negliqencb  —  Suffi- 

CIENCT. 

An  allegation  that  while  plaintiff  was  a 
missenger  on  defendant's  train,  the  car  in  which 


she  was  was  thrown  from  the  track  and  dnggetf 
along  on  its  side,  averred  facts  raising  a  pre- 
sumption of  negligence  by  the  company. 

FEd.  Note. — For  other  cases,  see  Carrien, 
Cent  Dig.  I  1275% ;    Dec,  Dig.  {  314.*] 

4.  Cabriebs  (8 .  321*)— Pabsenoeiis— Injuries 
—  instbuctions  —  requests  —  burden  of 
Proof. 

In  an  action  for  Injuries  to  a  railroad  pas- 
senger by  the  derailment  of  a  coach,  it  is  not 
reversible  error  to  refuse  to  instruct  that  negli- 
gence was  the  gist  of  the  action,  and  plaintiff 
had  the  burden  of  proving  it  by  a  preponderance 
of  the  evidence,  where  the  court  charged  that 
defendant  was  not  required  to  show  want  of 
negligence,  but  plaintiff  must  establish  her  case 
by  a  preponderance  of  the  evidence,  and,  unless 
she  showed  by  a  preponderance  that  she  was 
injured  by  defendants  negligence,  the  verdict 
should  be  for  it 

[Ed.  Note.— For  other  cases,  see  Oarrleim, 
Cent.  Dig.  I  1334 ;   Dec.  Dig.  §  321.*] 

5.  Trial  (§  260*)— Instructions— Requests- 
Instructions  Already  Given. 

It  is  not  prejudicial  error  to  refuse  an  in- 
struction, where  the  court  has  elsewhere  correct- 
ly instructed  substantially  as  requested. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  651 ;   Dec.  Dig.  i  260.^J 

6.  Trial  (J  296*)— Instructions— Error  Cub- 
ed BT  Subsequent  Instructions. 

In  a  passenger's  action  for  injuries,  the 
court  charged  that,  in  considering  its  instruc- 
tion "that  the  plaintiff  must  establish  her  case 
by  a  preponderance  of  the  evidence,  you  should 
iceep  in  mind  that  rule  I  have  given  you  of  the 
presumption  of  negligence  from  the  evidence 
showing  that  an  accident  occurred,"  and  further 
instructed  that  the  jury  must  put  the  facts  and 
circiimstances  proved  by  defendant  into  the  scale 
against  the  presumption  of  negligence,  and  in 
determining  the  weight  to  be  given  the  facts 
proved  should  apply  the  rule  that  the  burden  la 
upon  plaintiff,  and  If,  on  the  whole,  the  scale 
does  nnf  nreponderate  against  defendant's  proof, 
plaintiff  has  not  made  out  her  case.  Beld,  that 
uiiieuuint  could  not  have  been  prejudiced  by  the 
quoted  part  of  the  charge  In  view  of  that  fol- 
lowing. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  711 ;   Dec.  Dig.  {  296.*] 

7.  Trial  ({  194*)  —  Instructions  —  Province 
OF  Jury— Weight  of  Evidence. 

The  court  cannot  instruct  as  to  the  weight 
the  jury  should  give  to  any  part  of  the  evidence. 
[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  8  439;   Dec.  Dig.  |  194.*] 

8.  Appeal  and  Ebbob  ({  1001*)— Vebdict— 
Conclusiveness. 

If  there  Is  substantial  evidence  to  support 
jury  findings^  the  Supreme  Court  will  not  pass 
upon  the  weight  of  the  evidence  or  the  credibil- 
ity of  the  witnesses. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8928;   Dec.  Dig.  S  1001.»] 

Appeal  from  District  Court,  PIma  County ; 
before  Justice  John  H.  Campbell. 

Action  by  Katherine  Hogan  against  the 
Southern  Pacific  Company.  From  a  judg- 
ment for  plaintiff  and  an  order  denying  a 
new  trial,  defendant  appeals.    Affirmed. 

Frank  Cox  and  Francis  M.  Bartman,  for 
appellant    Owen  T.  Rouse,  for  appellee. 

DOAN,  3.  This  Is  an  appeal  from  a  judg- 
ment for  $3,250  rendered  upon  a  verdict  of  a 
Jury  for  that  amount  in  a  suit  brought  In  the 
district  court  of  Pima  county  by  the  appel- 
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lee  herein  against  tbe  appellant  On  Jane  14, 
1905,  Kattaerlne  Hogan  was  a  passenger  In  a 
car  that  was  part  of  a  train  on  a  railroad  of 
the  defendant  company,  en  route  from  Tuc- 
son, Ariz.,  to  Kansas  City,  Mo.  While  a  pas- 
senger on  that  train,  the  car  in  which  Miss 
Hogan  was  riding  was  (with  some  others  of 
the  train)  derailed  at  a  switch  about  35  miles 
east  of  Tucson.  The  plaintiff  was  bruised  on 
the  left  hip,  and  otherwise  Injured.  She 
brought  an  action  for  damages  because  of 
these  injuries  against  tbe  appellant  com- 
pany in  May,  1906.  The  action  was  tried  to 
a  Jury,  and  a  verdict  for  $3,000  was  set  aside 
by  the  Judge  of  tbe  trial  court,  and  a  new 
trial  granted.  The  case  was  again  tried  to  a 
Jury  on  the  8th  day  of  June,  1908,  and  a  ver- 
dict returned  against  the  company  for  $3,250, 
on  which  Judgment  was 'rendered,  and  a  mo- 
tion by  the  defendant  for  a  new  trial  was  de- 
nied. From  titils  Judgment  and  the  denial 
of  the  motion  for  a  new  trial,  the  defendant 
has  prosecuted  this  appeal. 

Tbe  defendant  filed  a  general  demurrer  to 
the  complaint  of  the  plaintiff,  and,  while  tbe 
record  does  not  clearly  disclose  whether  this 
demurrer  was  urged  by  tlie  defendant,  tbe 
same  legal  question  is  presented  under  ob- 
jection by  defendant  to  testimony  being  ad- 
mitted under  the  complaint  on  the  ground 
that  the  complaint  did  not  state  facts  suffl- 
cirait  to  constitute  a  cause  of  action.  It  is 
urged  by  the  appellant  that  the  complaint 
does  not 'state  a  cause  of  action,  and  is  there- 
fore insufficient  to  authorise  the  introduction 
of  testimony  because  of  its  failure  to  charge 
negligence  on  the  part  of  the  company.  The 
only  part  of  the  complaint  that  alleges  or 
tends  to  allege  negligence  reads  as  follows: 
"That  while  plaintiff  was  such  a  passenger 
on  the  said  train,  In  the  said  car  on  the  day 
aforesaid,  at  a  point  In  said  Arizona,  *  *  • 
the  said  car  of  the  said  train  In  which  plain- 
tiff was  then  seated  was  thrown  from  the 
track;  and  thrown  onto  its  side,  and  dratted 
along  on  its  side  a  great  distance;  that  by 
reason  of  said  throwing  of  said  car,  and  the 
dragging  along  on  the  ground  as  aforesaid, 
plaintiff  was  thrown  about  said  car,  and 
against  the  sides  thereof,  and  was  greatly 
bruised  and  Injured."  As  a  common  carrier 
«f  passengers,  the  railroad  Is  bound  to  exer- 
cise the  highest  degree  of  care  practicable  un- 
der the  circumstances.  Clerc  v.  Morgan  La. 
B.  B.,  107  'La.  370,  SI  South.  886,  90  Am.  St 
Bep.  819 ;  Stokes  v.  Saltonstall,  13  Pet  181, 
10  L.  B3d.  115 ;  Railroad  r.  Pollard,  22  Wall. 
841,  22  Ll  Ed.  877 ;  Bonneau  v.  North  Shore 
B.  Co.,  152  Gal.  406,  93  Pac.  106,  125  Am.  St 
Bep.  68.  The  authorities  nearly  all  agree 
that  when  a  passenger  Is  injured  by  the  de- 
railing of  a  train,  or  by  Its  wreck,  or  by  a  col- 
lision with  some  other  train  or  agency,  there 
is  a  presumption  of  negligence  on  the  part  of 
the  road  operating  said  train  that  requires  an 
Introduction  of  evidence  on  the  part  of  defend- 
ant to  overcome  or  rebut  Denver  Railroad 
Ca  V.  Woodward,  4  Colo.  1 ;  Peoria  E.  R.  Co. 
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V.  Reynolds,  88  111.  418;  Pittsburgh  R.  R.  Co. 
V.  Williams,  74  Ind.  462;  Seybolt  v.  N.  Y.  R.  R. 
Co.,  96  N.  T.  562,  47  Am.  Rep.  75;  Bergen  R. 
R.  Co.  V.  Demarest,  62  N.  J.  Law,  755,  42  AtL 
729,  72  Am.  St  Rep.  085.  Numerous  authori- 
ties supporting  the  above  rule  are  collated 
in  a  valuable  note  to  Overcash  v.  C.  B.  R.  L. 
Co.,  144  N.  O.  672,  67  S.  E.  377,  12  Am.  & 
Eng.  Ann.  Cas.  1040. 

Under  this  general  rule,  it  would  appear 
that.  If  the  allegations  in  the  complaint  In 
this  case  are  equivalent  to  an  allegation  of 
derailment  or  wreck,  they  would  be  sufficient 
to  raise  the  presumption  of  negligence,  which, 
with  the  other  allegations  In  the  complaint, 
would  be  sufficient  to  constitute  a  cause  of 
action.  In  line  with  these  authorities,  tbe 
United  States  Supreme  Court  In  the  case  of 
Stokes  T.  Saltonptall,  supra,  held  with  refer- 
ence to  a  stage  coach,  a  common  carrier  of 
passengers  at  that  time,  that  the  fact  that 
the  coach  was  upset  was  prima  facie  erl- 
denoe  of  negligence  and  carelessness.  This 
case  was  afterwards  approved  and  followed 
by  the  same  court  in  Railroad  v.  Pollard,  su- 
pra, and  the  court  there  applied  the  same 
rule  to  a  railroad  train.  The  above  rule  1> 
predicated  upon  the  tiieory  that  "when  a  rail- 
way car  Is  thrown  from  the  track,  and  a  pas- 
senger is  thereby  injured,  the  presumption 
is  that  the  accident  resulted  either  from  the 
fact  that  the  track  was  out  of  order,  or  the 
train  badly  managed,  or  both  combined,  and 
the  burden  is  on  the  company  to  show  that 
It  was  not  negligent  in  any  respect"  The 
complaint  In  the  case  at  har  has  charged  facts 
that  raise  a  presumption  of  negligence,  which 
would  suffice  to  put  the  defendant  upon  an- 
swer and  proof,  and  are  therefore  sufficient 
to  bring  It  within  the  foregoing  rule.  The 
appellant  cites  the  case  of  Valente  v.  Sierra 
Ry.  Co.,  151  Cal.  534,  91  Pac.  481,  in  sup'port 
of  this  assignment  This  is  an  interesting 
case,  but  does  not  sustain  tbe  position  of  the 
appellant  on  this  Issue.-  The  court  in  that 
case  cites  the  rule  set  forth  in  Shearman  ft 
Redfield  on  Negligence,  par.  59,  "When  a 
thing  which  causes  Injury  Is  shown  to  be  un- 
der the  management  of  tbe  defendant  and  the 
accident  is  such  as,  in  the  ordinary  course  of 
things,  does  not  happen  It  those  who  have 
the  managrement  use  proper  care.  It  affords 
reasonable  evidence,  In  the  absence  of  ex- 
planation by  the  defendant,  that  the  accident 
arose  from  a  want  of  care" ;  and  says:  "In 
accord  with  Oils  doctrine,  it  is  the  rule  in 
this  state  that  when  such  an  accident  1* 
shown  by  the  plaintiff,  or  admitted  by  the 
pleadings,  for  there  can  be  no  difference  In 
effect  between  the  establishment  of  the  fact 
by  evidence  on  the  trial  and  the  admission 
of  that  fact  by  the  pleadings,  a  prima  facie 
case  of  negligence  on  the  part  of  the  defend- 
ant Is  made,  which  is  sufficient  to  call  upon 
the  defendant  to  show  the  exercise  of  the 
requisite  care,  and  thus  offset  the  presump- 
tion of  neellgence  arising  from  the  happening 
of  tbe  accident"    This  case  la  cltod  and  ap- 
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proved  by  the  same  court  In  Bonneau  y.  North 
Shore  Co.,  162  Cal.  406,  93  Pac.  106,  125  Am. 
St.  Rep.  68. 

The  appellant  urges  that  "the  court  erred 
in  refusing  to  set  aside  the  verdict  of  the 
jury  for  the  reason  that  the  said  verdict  was 
contrary  to  the  evidence  and  not  sustained 
thereby,  for  the  reason  that  there  was  no 
proof  of  negligence  on  the  part  of  the  de- 
fendant, and  the  presumption  of  negligence 
was  rebutted  by  the  defendant."  The  rec- 
ord discloses  no  proof  of  negligence  by  the 
plaintiff  other  than  the  proof  of  the  derail- 
ment and  wreck.  The  testimony  of  several 
witnesses  was  Introduced  by  the  defendant 
to  establish  the  good  condition  of  the  track, 
and  the  careful  handling  of  the  train,  but 
whether  the  testimony  of  these  witnesses 
was  sufficient  to  rebut  the,  presumption  of 
negligence  arising  from  the  facts  proven  was 
a  question  of  fact  for  the  Jury,  and  would 
depend  upon  the  weight  given  by  the  Jury  to 
the  testimony  of  the  witnesses,  the  effect,  as 
considered  by  the  Jury,  of  facts  and  circum- 
stances surrounding  or  attending  the  de- 
railment of  the  train,  and  on  this  issue  the 
Jury  has  found  against  the  appellant 

It  is  next  urged  by  the  appellant  that  "the 
court  erred  In  refusing  to  set  aside  the  ver- 
dict of  the  Jury  for  the  reason  that  the 
amount  of  damages  assessed  by  the  Jury  was 
and  is  excessive;  that  the  amount  of  dam- 
ages awarded  to  the  plaintiff  was  not  war- 
canted  by  the  evidence  in  the  case,  and  indi- 
cates that  the  same  was  rendered  by  the 
Jury  under  the  Influence  of  passion  or  prej- 
udice." We  would  from  the  evidence  feel  in- 
clined to  that  view  of  the  case  were  it  not 
that  the  record  discloses  that  the  trial  court 
set  aside  on  this  ground  a  verdict  for  $3,000 
rendered  one  year  prior  thereto,  and  that 
on  this  occasion  the  same  judge  presided, 
heard  the  testimony,  saw  the  plaintiff,  had 
an  opportunity  to  form  an  opinion  as  to  the 
probable  permanent  result  of  the  injury,  took 
the  motion  for  a  new  trial  on  these  grounds 
under  advisement,  and,  after  a  careful  con- 
sideration of  the  case,  denied  the  motion. 
We  think  that  he  was  thoroughly  advised  in 
the  premises,  and  had  opportunities  for  ar- 
riving at  a  proper  conclusion  of  which  we 
cannot  avail  ourselves,  and  we  therefore  de- 
cline to  overrule  his  determination  of  this 
question. 

It  is  next  argued  that  the  court  erred  In 
refusing  to  instruct  the  jury,  at  the  request 
of  the  defendant,  as  follows:  "lou  are  in- 
structed that  negligence  is  the  gist  of  the 
plaintiff's  action  in  this  case,  and  that  the 
plaintiff  has  a  burden  on  her  part  of  proving 
negligence  by  the  preponderance  of  the  evi- 
dence." The  refusal  to  so  Instruct  the  jury 
in  this  case  would  be  reversible  error  if  the 
same,  or  an  equivalent,  instruction  had  not 
been  elsewhere  given,  but  the  court  elsewhere 
charged  the  jury  "the  jury  is  instructed,  as  a 
matter  of  law,  that  the  defendant  is  not 
required  to  show  want,  of  negligence  by  a 
pr^onderance     of     evidence,    •    •    •    The 


plaintiff  must  establish  her  case  by  a  pre- 
ponderance of  the  evidence,  and,  unless  the 
plaintiff  has  shown  by  a  preponderance  of 
the  evidence  that  she  was  Injured  by_the  neg- 
ligence of  the  defendant,  then  your  verdict 
should  be  for  the  defendant"  It  is  not  prej- 
udicial error  to  refuse  a  requested  instruc- 
tion when  the  court  has  elsewhere  correctly 
given  substantially  the  declaration  of  the  law 
thus  requested.  Title  Guaranty  &  Surety  Co. 
V,  Nichols,  100  Pac.  825. 

It  is  next  urged  that  the  court  erred  In 
adding  to  its  Instruction  on  the  preponder- 
ance of  evidence  the  following:  "In  consid- 
ering the  last  sentence,  that  the  plaintiff 
must  establish  her  case  by  a  preponderance 
of  the  evidence,  you  should,  of  course,  keep 
in  mind  that  rule  that  I  have  given  you  of 
the  presumption  of  Begligence  from  the  evi- 
dence showing  that  an  accident  occurred." 
We  find  that  the  court  followed  the  language 
cited  with  the  words:  "The  jury  are  bound 
to  put  the  facts  and  circumstances  proved  by 
the  defendant  into  the  scale  against  the  pre- 
sumption upon  which  the  plaintiff  relies,  and, 
in  determining  the  weight  to  be  given  to  the 
former  as  against  the  latter,  you  are  tx>und 
to  apply  the  rules  as  a  matter  of  law  that 
the  burden  of  proof  is  upon  the  plaintiff,  and 
if,  on  the  whole,  the  scale  does  not  prepon- 
derate in  favor  of  tlie  presumption,  and 
against  the  defendant's  proof,  the  plaintiff 
has  not  made  out  her  case,  and  your  verdict 
should  be  for  the  defendant"  This  language 
in  the  connection  in  which  it  was  used  seems 
to  protect  the  defendant  against  any  prej- 
udicial effect  of  the  language  complained  of. 

The  instructions  in  the  case,  taken  as  a 
whole,  appear  to  present  the  law  correctly 
to  the  jury,  and  to  have  been  as  favorable 
to  the  defendant  as  it  could  require.  ThU  is 
apparent  from  the  last  assignment  of  error, 
wherein  it  is  urged  that  "the  court  erred  in 
refusing  to  set  aside  the  verdict  and  to 
grant  the  defendant  a  new  trial  for  the  rea- 
son that  said  verdict  was  contrary  to  the  in- 
structions of  the  court"  This  position  could 
only  be  maintained  by  conceding  the  con- 
struction placed  by  the  appellant  upon  the 
evidence  in  the  ease.  The  court  properly  in- 
structed the  Jury  relative  to  the  manner  of 
considering  the  evidence,  but  it  could  not  in- 
struct the  jury  in  regard  to  the  weight  they 
should  give  any  part  of  the  evidence  offered 
by  the  witnesses  for  either  the  plaintiff  or 
the  defendant,  and  it  was  because  of  the  dif- 
ference between  the  jurors  and  the  defendant 
in  regard  to  the  weight  of  certain  testimony 
or  the  legitimate  effect  of  certain  facts  or 
circumstances  established  by  undisputed  tes- 
timony that  a  verdict  was  found  by  the  Jury 
that  was  unsatisfactory  to  the  appellant. 
The  jury  returned  a  verdict  tliat  they  had 
evidently  agreed  upon  because  they  either 
failed  to  credit  entirely  the  oral  testimony  of 
the  witnesses  or  declined  to  believe  the  ef- 
fect of  the  facts  established  by  such  testi- 
mony to  be  such  as  wltnesaea  or  appellant 
claimed.    This  was  their  province^  and,  while 
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the  court  may  differ  with  the  jury  as  to  the 
relatlTe  wel^it  or  effect  of  conflicting  evi- 
dence, It  will  never  set  aside  a  verdict  of  a 
Jury  when  there  Is  any  substantial  evidence 
In  the  record  to  support  the  Jury's  findings. 
There  being  substantial  evidence  In  the  rec- 
ord to  support  the  finding  of  the  Jury,  this 
court  will  not  pas^  upon  the  weight  of  the 
evidence,  or  the  credibility  of  the  witnesses. 
There  appears  in  the  record  no  reversible 
error,  and  the  Judgment  of  the  lower  court 
Is  affirmed. 

KENT,  a  J.,  and  LBWIS  and  DOB,  JJ., 

concur. 

(13  Ariz.  27) 

WILLIAMS  V.  TERRITORT. 
(Supreme  Court  of  Arizona.    April  2,  1910.) 

1.  STATUTrs  (S  241*)— CossTBTTonoir  —  Pbwai. 

Statutes. 

The  rale  of  strict  construction  of  penal 
statutes  does  not  obtain  in  Arizona,  and  the 
provisions  of  the  Penal  Code  are  to  be  con- 
strued according  to  the  fair  import  of  their 
terms,  with  a  view  to  effect  their  object  and 
promote  justice,  under  the  express  provision  of 
Pen.  Code  1901,  (  5. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  322;   Dec  Dig.  §  241.*] 

2.  Pai«b  Pbetkhses  ({  7*)— Chkat— Obtain- 
ing Monet  bt  Wobthiass  Ohbck. 

The  obtaining  of  mone^  or  property  by 
means  of  a  check  on  a  bank  m  wUch  the  mak- 
er keeps  no  account  was  not  a  cheat  at  common 
law  prior  to  30  Geo.  II,  c.  24,  g  1,  making  crim- 
inal the  obtaining  of  money  or  property  by  false 
pretenses,  but  after  the  enactment  thereof  was 
Indictable  as  a  false  pretense. 

[Ed.  Note.— For  other  cases,  gee  False  Pre- 
tenses, Cent  Dig.  {  5 ;   Dec.  Dig.  i  7.*] 

3.  Palsk  Pbktenses  (J  7*)— Obtaining  Mow 

ET  BT   VVOBTHLESS  CHKOK. 

The  offense  of  obtaining  money  or  property 
by  means  of  a  worthless  check  may  be  punished 
under  Pen.  Code  1901,  {  481,  making  the  ob- 
taining of  money  under  ^Ise  pretenses  a  misde- 
meanor. 

[Ed.  Note.-7For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  {  6 ;   Dec.  Dig.  {  T.*] 

4.  WoBDS  and  Phbasks— "Fai.se." 

"False"  means  erroneous,  untrue,  the  op- 
posite of  correct  or  true,  and,  as  often  used, 
does  not  necessarily  involve  turpitude  of  mind, 
but  in  the  more  important  uses  in  jurisprudence, 
and  even  In  its  popular  application,  the  word 
Implies  something  more  than  a  mere  untrntb, 
bat  Is  an  untruth  coupled  with  a  lying  intent,  or 
intent  to  deceive,  or  to  perpetrate  some  treach- 
ery or  fraud. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  2654,  2655.] 

5.  Falsb  Pbetenses  (J  7*)— Obtaining  Mon- 
et BT  "False  Check." 

A  check  is  "false"  within  Pen.  Code  1901, 
f  489,  making  it  a  felony  to  obtain  monev  or 
property  by  a  false  or  bogus  check,  when  it  is 
a  willfully  untrue  written  order  directing  a  bank 
to  pay  money  on  demand. 

[E<d.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  {  S ;   Dec  Dig.  {  7.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2G56.] 

6.  WOBDB  AND   PlIBASICS— "Booua." 

The  word  "bogus"  is  defined  as  spurious,  fic- 
titious, sham. 


7.  WOBDS  AND  PHBASBS— "SHAK." 

"Sham,"' the  adjective,  is  defined  as  false, 
counterfeit  pretended,  feigned,  unreal :  and  the 
noun  is  given  the  primary  meaning  of  that  which 
deceives  expectation,  any  trick  or  fraudulent 
device  that  disappoints,  a  make-believe,  imposi- 
tion,  humbug. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  pp.  6472,  6473.] 

8.  Faxbe  Pbetenses  (8  7*)— Obtainino  Mon- 
et BT  "Bogus  Check." 

A  check  given  by  a  person  upon  a  bank  in 
which  he  has  no  funds,  and  which  he  has  no  rea- 
son to  suppose  will  be  honored,  is  a  "bogus 
check"  within  Pen.  Code  1901,  {  489.  making  it 
a  felony  to  obtain,  or  attempt  to  obtain,  with 
intent  to  cheat,  any  money  or  property  by  a 
false  or  bogus  check. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  i  5 ;  Dec.  Dig.  $  7.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1.  p.  821.] 

Appeal  from  District  Court,  Cochise  Coun- 
ty;   before  Justice  Fletcher  M.  Doan. 

S.  J.  Williams  was  convicted  of  obtaining 
money  by  a  false  and  bogus  check,  and  ap- 
peals.   Affirmed. 

Harry  L.  Pickett,  for  appellant.  John  B. 
Wright,  Atty.  Oen.,  for  the  Territory. 

LBWIS,  J.  The  argument  of  counsel  is 
addressed  to  the  sole  question:  Is  a  check 
signed  by  the  maker  thereof,  he  never  hav- 
ing had  funds  in  the  bank  upon  which  such 
check  was  drawn,  nor  reason  to  believe  that 
such  check  would  be  honored,  a  false  and 
bogus  check  within  the  meaning  of  section 
489  of  the  Penal  Code  of  the  Revised  Stat- 
utes of  1901,  providing :  "Every  person  who, 
with  Intent  to  cheat  and  defraud,  shall  ob- 
tain, or  attempt  to  obtain  from  any  other 
person  or  persons,  any  money,  property,  or 
valuable  thing  whatever,  by  means  or  by 
use  of  any  trick  or  deception,  or  false  or 
fraudulent  representation,  or  statement  of 
[or]  pretense,  or  by  any  other  means  or  In- 
struments, or  device,  commonly  called  the 
'confidence  game*  or  by  means  or  by  use  of 
any  false  or  bogus  check,  or  by  any  other 
printed,  written  or  engraved  Instrument,  or 
spurious  coin  or  metal,  shall  be  deemed 
guilty  of  a  felony.  •  •  • "  In  this  terri- 
tory the  rule  of  strict  construction  of  penal 
statutes  does  not  obtain.  The  provisions  of 
the  Penal  Code  are  to  be  construed  accord- 
ing to  the  fair  import  of  their  terms,  with  a 
view  to  effect  its  object  and  to  promote  Jus- 
tice. Section  5,  Pen.  Code,  Rev.  St  1901. 
"Words  and  phrases  must  be  construed  ac- 
cording to  the  context  and  to  the  approved 
usage  of  the  language."  Section  7,  subd. 
le.  Pen.  Code;  Miller  r.  Territory,  9  Aria. 
123,  80  Pac.  321.  Section  488,  under  con- 
sideration, is  one  of  a  series  of  statutes  em- 
braced In  chapter  8,  tit.  IS,  of  the  Penal 
Code,  denouncing  certain  false  personations 
and  frauds  as  crimes.  At  common  law,  and 
until  the  enactment  of  30  Geo.  II,  c  24,  |  1, 
making  criminal  the  obtaining  of  money  or 
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property  by  means  of  false  pretenses,  of- 
fenses somewhat  analogous  to  tbese  were 
prosecuted  under  the  general  denomination 
of  cheats.  However,  the  obtaining  of  money 
or  property  by  means  of  a  worthless  check 
was  not  a  cheat  "If  a  man  induces  another 
to  part  with  goods  by  drawing  and  deliver- 
ing in  payment  bis  check  on  a  bank  in  which 
he  keeps  no  account,  he  thus  merely  puts  a 
falsehood  in  writing.  The  check  is  no  token 
and  he  is  not  indictable  (for  a  cheat)  at  com- 
mon law."  Bishop,  Crlm.  Law,  {  147.  "Un- 
der the  subsequent  statutes  against  obtain- 
ing money  by  false  pretenses  it  has  been  held 
that  the  obtaining  of  money  or  property  by 
means  of  a  worthless  check  was  a  false  pre- 
tense, and  was  Indictable  as  such."  2  Bisb. 
Grim.  Law,  §  421.  "The  representation  is  in- 
ferred from  the  act,  and  the  pretense  may 
be  made  by  implication  as  well  as  by  verbal 
declaration.  In  the  case  at  bar  the  defend- 
ant presented  his  own  checks-  on  a  bank 
with  which  he  had  an  account  What  did 
this  imply?  Not  necessarily  that  he  had 
funds  there.  Overdrafts  are  too .  frequent 
to  be  classed  with  false  pretenses.  A  check, 
like  an  order  on  an  individual,  is  a  mere  re- 
quest to  pay.  And  the  most  that  can  be  in- 
ferred from  passlnz  it  is  that  it  will  be  paid 
when  presented,  or,  In  other  words,  that  the 
drawer  has  In  the  bands  of  the  drawee  ei- 
ther funds  or  credit  If  the  drawer  passed 
a  <±eck  to  a  third  person,  the  language  df 
the  act  is  that  it  is  good  and  vrill  be  duly 
honored.  And  In  such  case,  if  he  knew  that 
he  had  neither  funds  nor  credit  it  would 
probably  be  holden  to  be  a  false  pretense." 
Commonwealth  v.  Drew,  19  Pick.  (Mass.) 
17&-186.  "Forgery  at  common  .law  was  but 
a  common-law  cheat  or  attempt  to  cheat  set 
oft  from  the  rest  and  called  by  a  separate 
name  because  of  Its  special  heinousness."  2 
Bisb.  Grim.  Law,  i  14a 

Under  the  authorities  the  offense  of  ob- 
taining money  or  property  by  means  of  a 
worthless  check  might  be  punished  under 
section  481  of  our  Penal  Code,  declaring  the 
obtaining  of  money  under  false  pretenses  a 
crime.  This  statute,  however,  makes  the 
crime  a  mere  misdemeanor.  It  is  apparent 
from  a  consideration  of  the  growth  of  the 
law  of  cheats  that  it  was  early  deemed  ad- 
visable to  distinguish  cheats  by  means  of 
forged  Instruments  as  an  independent  crime, 
more  heavily  punishable  as  such.  With  the 
increasing  use  of  checks,  as  a  substitute  for 
currency,  the  frequency  and  facility  with 
which  frauds  were  successfully  perpetrated 
by  means  of  the  use  of  worthless  paper  at- 
tracted the  attention  of  legislators.  The 
mischief  resulting  from  its  issuance  was 
hardly  less  than  the  evil  ensuing  from  the 
utterance  of  forged  paper.  So  long  as  the 
'.'rime  was  a  misdemeanor,  the  temptation  to 
its  commission  was  great  It  therefore,  t>e- 
came  desirable  to  place  a  heavier  penalty 
upon  crimes  so  perpetrated  than  npou  those 


committed  by  means  of  other  false  pretenses. 
Section  489  is  one  of  the  class  of  statutes 
enacted  for  the  purpose  of  meeting  this  evil. 
It  fixes  the  penalty  therefor  somewliat  less 
than  that  for  forgery,  but  greater  than  that 
for  obtaining  money  by  other  false  pretenses. 

In  determining  whether  or  not  the  statute 
accomplishes  the  intent  of  the  Legislature 
we  have  to  consider  the  meaning  of  the 
words  "false"  and  "bogus.*'  Tbese  words 
are  not  used  in  the  conjunctive  in  the  stat- 
ute, and  the  meaning  of  each  will  be  exam- 
ined. 

False:  "Erroneous,  untrue;  the  opposite 
of  correct  or  true;  and  often  the  term,  as 
used,  does  not  necessarily  involve  turpitude 
of  mind.  In  the  more  important  uses  in  ju- 
risprudence, and  even  in  its  popular  applica- 
tion, the  word  implies  something  more  than 
a  mere  untruth;  It  is  an  untruth  coupled 
with  a  lying  intent  or  an  intent  to  deceive 
or  to  perpetrate  some  treachery  or  fraud. 
The  true  meaning  of  the  term  must  as  in 
other  instances,  often  be  determnied  by  the 
context"  19  Cyc.  314.  Am.  &  Eng.  Encya 
of  Law,  661 ;  Abbott's  Law  Dictionary ;  Web- 
ster's New  International;  Century  Diction- 
ary. 

A  wide  range  of  meaning  has  been  given 
by  the  courts  to  this  word. 

False  affidavit:  "Includes  one  false  In  re- 
citals of  fact  though  sworn  to  by  a  person 
really  existent  under  a  statute  making  the 
presentation  of  an  affidavit  in  support  of  a 
claim  against  the  government  a  felony, 
where  presented  'with  Intent  to  defraud  by 
one  knowing  the  same  to  be  false,  altered, 
forged,  or  counterfeit'"  U.  B.  t.  Staats,  8 
How.  41,  12  L.  Ed.  879. 

False  affidavit:  "Relates  to  the  form  of 
the  paper,  and  is  false  though,  the  officer  ad- 
ministering the  oatt^  was  not  qualified  nor 
the  oath  administered,  nor  the  paper  forged." 
United  States  v.  Ingraham  (C.  C.)  48  Fed. 
155. 

False  bank  note:  A  forged  paper  In  tbe 
similitude  of  a  bank  note  or  which  on  its 
face  appears  to  be  such  a  note.  U.  S.  ▼. 
Horwell,  11  Wall.  432,  20  L.  Ed.  196. 

False  brand:  Erroneous  through  inten- 
tion or  culpable  negligence.  Hatcher  v. 
Dunn,  102  Iowa,  411,  71  N.  W.  843,  36  Ll  R. 
A.  688. 

False  certificate  of  acknowledgment:  Er- 
roneous through  intentional  dereliction  of  du- 
ty. Commonwealth  v.  Haines,  97  Pa.  228, 
39  Am.  Rep.  805. 

False  certificate  of  citizenship:  "Wltbln 
the  meaning  of  a  statute  which  makes  it 
criminal  to  use  any  false,  forged,  antedated, 
or  counterfeited  certificate  of  cltlzenslilp,  la 
not  limited  to  one  which  is  forged,  but  In- 
cludes one  which  is  false  in  its  recitals  of 
facts."  Dolan  v.  U.  S.,  133  Fed.  440,  68  C.  C. 
A.  274. 

False  document:  "A  document  purporting 
to  be  made  by  a  person  who  did  not  make 
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the  Bame  or  a  docnment  purporting  to  be 
made  by  some  person  wbo  did  not  in  fact  ex- 
ist."    19  Cyc.  315. 

False  entry:  "An  entry  knowingly  and 
purposely  made  on  the  books  of  the  bank 
•with  Intent  to  deceive  or  defraud  as  charged 
which  represents  as  an  actual  transaction  one 
which  does  not  and  did  not  exist,  or  an  entry 
knowingly  and  purposely  made  with  intent 
to  deceive  and  defraud,  as  charged,  which 
in  a  material  part  falsely  and  untruly  repre- 
sents an  actual  and  existing  transaction." 
Coffin  Y.  U.  S.,  162  U.  S.  664,  683,  16  Sup.  Ct. 
943.  40  L.  E».  1109. 

"It  would  be  an  unnatural  and  strained 
construction  of  the  statute  to  hold  that  the 
words  false  entry'  mean  forged  entry,  flctl- 
tloua  entry,  or  any  other  entry  made  by  any 
person  not  authorized  to  make  the  report,  or 
at  least  who  did  not  make  it.  The  context  of 
the  statute  shows  that  the  word  'false'  is 
used  In  contradistinction  to  the  word  'cor- 
rect' "    U.  S.  V.  Potter  (O.  C.)  56  Fed.  83-94. 

False  instrument:  Counterfeit;  not  gen- 
uine (under  forgery  statute).  State  v.  Will- 
son,  28  Minn.  52,  9  N.  W.  28. 

False  pretense:  False  to  the  knowledge  of 
the  maker,  as  well  as  untrue  in  fact.  Wttar- 
ton,  Orlm.  Law  (8th  Ed.)  §  1185. 

False  return:  It  must  appear,  if  not  a  de- 
sign to  mislead  and  deceive,  at  least  such 
culpable  negligence  In  the  making  of  a  re- 
turn as  carries  with  it  the  consequences  of 
Intentional  default  Ratterman  t.  IngaUs, 
48  Ohio  St  468,  28  N.  B.  168,  171. 

False  swearing:  An  intentional  statement 
under  oath  of  a  fact  known  to  be  untrue. 
State  V.  Smith,  63  Vt  201,  22  Atl.  604. 

False  token:  "A  bank  check  may  be  a 
false  token,  and  would  be  such  under  the 
statute,  if  the  drawer  Icnew  when  he  gave  it, 
payable  to  a  person  other  than  himself,  that 
be  had  neither  funds  to  meet  it  nor  credit  at 
the  bank  upon  which  he  drew  it."  People  v. 
Donaldson,  70  Cal.  116,  118,  11  Pac.  681. 

The  word  is  thus  seen  to  be  of  broad 
meaning.  We  shall  not  limit  it  as  used  in 
the  statute  by  a  deflnitlon  wblch  may  ex- 
clude crimes  properly  cognizable  thereunder. 
It  is  sufficient  for  the  purposes  of  this  case 
to  bold  that  a  check  is  "false"  within  the 
statute  when  it  is  a  willfully  untrue  written 
order,  directing  a  bank  to  pay  money  on  de- 
mand. 

The  word  "bogus"  has  not  been  the  sub- 
ject of  frequent  judicial  interpretation.  In 
fact  no  case  has  been  cited  to  us,  nor  have 
we  found  one,  which  clearly  defines  the  mean- 
ing of  the  word.  Bogus  is  defined  as '"spu- 
rious, fictitious,  sham." 

"Sham,"  the  adjective,  is  defined  as  "false, 
counterfeit,  pretended,  feigned,  unreal." 
"Shp.m,"  the  noun,  is  given  the  primary  mean- 
ing of  "tbat  which  deceives  expectation;  any 


trick  or  fraudulent  device  that  disappoints, 
a  ■make-believe,  imposition,  humbug."  Web- 
ster's New  International  Dictionary. 

Under  these  definitions,  and  again  without 
limiting  the  use  of  the  word,  we  hold  that  a 
check  given  by  °a  person  upon  a  bank  in 
which  he  has  no  funds,  and  whidi  be  has  no 
reason  to  suppose'  will  be  honored,  is  bogus 
within  the  statute. 

Our  attention  has  been  directed  to  the  case 
of  Pierce  v.  People,  81  111.  98^  in  which  the 
meaning  of  the  expression  "false  and  bogus 
checks"  as  used  in  a  similar  statute  was  con-  > 
sldered.  Mr.  Justice  Scbofield,  delivering  the 
opinion,  says:  "The  position  that  the  note 
and  orders  given  by  the  defendant  come 
within  the  meaning  of  the  words  'false  and 
bogus  checks'  as  nsed  in  this  section  cannot 
be  maintained.  Had  they  contained  forged  or 
fictitious  indorsements,  there  would  be  rea- 
son for  calling  them  false  or  bogus,  but  they 
contain  no  Indorsements  whatever,  and  it  is 
not  disputed  the  defendant's  signature  to 
them  was  genuhie.  Any  one  taking  them, 
therefore,  would  necessarily  do  so  upon  the 
faith  of  the  defendant's  signature  alone; 
and,  of  however  little  value  they  were,  this 
was  solely  because  of  the  defendant's  insol- 
vency, and  not  because  of  any  false  or  bogus 
character  of  the  Instruments.  Nor  can  it 
be  said  the  money  or  property  was  obtained 
by  the  use  of  the  note  or  orders.  Money  and 
property  were  obtained  by  the  defendant  on 
the  belief  which  he  had  inspired  by  his  abil- 
ity and  disposition  to  pay,  and  the  note  and 
orders  were  given  by  him  and  received  by 
the  party  from  whom  the  money  and  proper- 
ty were  obtained  as  an  evidence  of  the  In- 
debtedness, and  when  and  how  it  was  agreed 
to  be  paid  and  nothing  more." 

A  careful  reading  of  the  entire  opinion  dis- 
closes that  this  language  is  used  in  view  of 
the  fact  that  the  money  and  property  had 
been  obtained,  not  solely  by  means  of  these 
notes  and  orders,  but  by  a  number  of  prior 
and  independent  false  representations,  which 
gave  the  defendant  a  credit  to  whUrh  he  was 
not  entitled.  It  does  not  clearly  appear  that 
the  orders  mentioned  were  checks.  The  notes 
clearly 'are  not  If  these  notes  and  orders 
were  mere  evidences  of  Indebtedness,  given 
subsequent  to  the  obtaining  of  the  money  and 
property,  as  indicated  by  the  court,  the  lan- 
guage is  clearly  dicta.  If  the  word  "check" 
may  be  extended  to  include  notes  and  orders 
payable  at  a  future  time,  there  exist  sound 
reasons  for  the  limitation  here  placed  upon 
the  meaning  of  the  words  "false"  and  "bo 
gus."  As  to  this,  however,  we  express  no 
opinion. 

The  Judgment  of  the  trial  court  is  affirmed. 

KBNT,  a  J.,  and  CAMPBELL  and  DOB, 
JJ.,  concur. 
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TEREITORY  t.  SCHMIDT. 
(Supreme  Court  of  Arlzoi)^     April  2,  1910.) 

1.  Qauino  (I  75*)  —  Offenses  —  Oaues  Peo- 
EIBITGD  IN  6aii:bi.ino  HotJSES. 

Acts  1909,  c  92,  t  1,  prohibits  certain 
games  for  money  by  professional  gambleis,  and 
section  2  provides  that  if  any  proprietor,  owner, 
or  part  owner,  lessee,  manager,  or  any  person 
having  management,  supervision,  or  control, 
temporary  or  permanent,  of  any  gambling  hoiise 
or  other  resort,  maintained  for  ^mbling,  or  of 
any  saloon,  or  of  any  building  in  wbi<£.  a  sa- 
'loon  may  be  situate,  shall  permit  any  of  such 
games  to  be  played  in  such  place,  he  shall  be 
guilty  of  a  misdemeanor,  etc.  Held,  that  the 
persons  to  whom  section  2  applied  were  not  lim- 
ited to  professional  gamblers  of  the  classes  enu- 
merated in  section  1,  but  that  the  prohibition 
therein  applied  to  all  persons  in  control  of  the 
places  referred  to  therein. 

(Ed.  Note. — For  other  cases,  see  Gaming,  Dec 
Dig.  i  75.*] 

2.  Gamino  (5  75*)— Maintaining  Place  fob 
Gaming— "Gambling  House." 

The  words  "  'gambling  house,'  or  other  re- 
sort maintained  for  gambling,"  in  Acts  1909,  c. 
92,  S  2,  mean  any  place  where  games  are  played, 
and  not  solely  a  place  where  games  are  carrieu 
on  in  the  manner  prohibited  in  section  1. 

[Ed.  Note. — ^Foi  other  cases,  see  Gaming,  Cent 
Dig.  §  200 ;   Dec.  Dig.  S  75.» 

For  other  definitions,  see  Words  -and  Phrases, 
vol.  4,  pp.  3032,  3033.] 

8.  Gaming  (S  98*)— Maintaining  Place  fob 

Gauing — Evidence. 

Evidence  held  to  show  defendant  was  a  pro- 
prietor of  a  saloon  in  which  games  were  permit- 
ted in  violation  of  Acts  1909,  c.  92,  |  2. 

[Ed.  Note. — For  other  cases,  see  Gaming,  Cent 
Dig.  §295;  Dec.  Dig.  J  98. »] 

4.  Criminal  Law  (J  824*)— Trial— Requests 
FOB  Instbuctions— Definition  of  Tebms. 
If,  in  a  prosecution  under  Acts  1909,  c.  92, 
I  2,  defendant's  counsel  desired  the  words  "gam- 
bling house,  or  other  resort  maintained  for  gam- 
bling," defined  to  the  jury,  they  should  have  pre- 
^  sented  a  request  therefor  in  proper  form. 

[Ed.  Note. — For  otlier  cases,  see  Criminal 
Law,  Cent  Dig.  i  1996;    Dec.  Dig.  i  824.*] 

6.  Gaming  (§  98*)— Maintaining  Place  for 
Gaming — Evidence  of  Gambling. 

In  a  prosecution  under  Acts  1909,  c.  92,  { 
2,  Bulwtantial  evidence,  tending  to  show  that 
money  changed  hands  among  players  as  the  re- 
sult of  a  game,  shows  something  won  or  lost 
therein,  in  abseace  of  evidence  that  the  change 
of  possession  was  not  intended  to  be  permanent. 
[Ed.  Note. — For  other  cases,  see  Gaming,  Cent 
Dig.  S  292;  Dec.  Dig.  S  98.*] 

Appeal  from  District  (^urt,  Cocblse  Cotin- 
ty;  Iwfore  Justice  Fletcher  M.  Doan. 

Frank  Schmidt  was  convicted  of  permit- 
ting gambling  in  his  place  of  business,  and 
he  appeals.     Affirmed. 

Appellant  vras  indicted  for  a  violation  of 
section  2,  c.  92,  Acts  of  the  Twenty-Fifth  Leg- 
islative Assembly,  entitled:  "An  act  to  pro- 
hibit gambling  in  the  territory  ot  Arizona," 
in  that  !he  permitted  to  be  played  In  a  room 
maintained  for  gambling  a  game  of  poker 
with  cards  for  money. 


B.  6.  Strickler  and  Neale  &  Sutter,  for  ap- 
pellant John  B.  Wri^t,  Atty.  Gen.,  for  the 
Territory. 

DOE,  J.  Connsel  for  appellant  discuss 
their  several  assignments  of  orror  under  four 
beads  or  propositions,  the  first  being:  "That 
section  2  of  the  act  is  not  violated  by  merely 
permitting  the  playing  of  the  game,  but  that 
such  game  must  be  carried  on  in  the  maimer 
prohibited  by  section  1." 

Sections  1  and  2  of  the  statute  are  as  fol- 
lows: 

"Section  1.  Every  person  who  shall  deal, 
carry  on,  or  open,  or  cause  to  be  opened,  or 
who  shall  conduct,  either  as  owner,  proprie- 
tor, ot  employee,  whether  for  hire  or  not,  any 
game  of  faro,  monte,  roulette,  lasquenet, 
rouge  et  noir,  rondo,  vingt-un  or  twenty-one, 
poker,  draw  poker,  stud  poker,  bluff,  fan  tan, 
thaw,  seven  and  one  half,  chuck-a-luck,  black 
Jack,  or  any  similar  game  whatsoever  played 
with  cards,  dice,  or  any  other  device,  wheth- 
er the  same  be  played  for  money,  checks, 
credits,  or  any  other  representative  of  value, 
within  the  territory  of  Arizona,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  there- 
of shall  be  punished  by  a  fine  of  not  less  than 
one  hundred  dollars,  nor  more  than  three  hun- 
dred dollars,  or  by  imprisonment  for  not  more 
than  six  months,  or  by  both  such  fine  and 
imprisonment" 

"Sec  2.  If  any  proprietor,  owner  or  part 
owner,  lessee^  manager  or  any  person  baving 
management,  supervision  or  control,  tempo- 
rary or  permanent  of  any  gambling  house  or 
other  resort  maintained  for  gambling  or  of 
any  saloon  or  of  any  building  in  which  a  sa- 
loon may  be  situate  shall  permit  any  of  the 
games  mentioned  in  the  preceding  section  to 
be  played  in  such  place,  he  shall  be  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  as  provided  in  the  preced- 
ing section." 

It  is  insisted  that  these  two  sections  must 
be  construed  together,  and  that  as  section  1 
Is  only  directed  against  the  carrying  on  or 
conducting  certain  games  by  enumerated 
classes  of  persons,  section  2  should  be  con- 
strued as  a  prohibition  against  permitting 
any  of  the  games  in  question  to  be  played  by 
the  classes  named  In  section  1  only,  and  not 
to  prohibit  the  permitting  of  thetr  beinr 
played  by  persons  not  of  the  enumerated 
classes.  In  support  of  this  view  the  argq- 
ment  Is  made  that  the  so-called  "Duffy  Act" 
was  more  comprefhenslve  In  its  restrictloh- 
than  was  desired,  in  that  it  prohibited  almost 
all  kinds  of  games  "in  nearly  every  place 
where  such  games  are  usually  played,"  and 
that  taking  into  consideration  the  history  of 
the  times  when  the  act  was  passed,  and  th» 
evil  sought  to  be  remedied,  the  statute  as  a 
whole  must  be  construed  as  directed  solely 
against  the  carrying  on  of  such  games  by 
professional  gamblers ;  but  the  rules  of  con- 


•For  other  CASe*  see  lama  topic  and  section  NUMBER  In  Dec  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes- 
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struction  Invoked"  are  only  applicable  where 
the  statute  Itself  is  ambiguotis,  and  '^e  see 
no  ambiguity  In  those  provisionB  under  con- 
sideration. The  Legislatvire,  haying  by  sec- 
tion 1  prahibited  the  carrying  on  or  dealing 
of  certain  games  for  money  by  professional 
gamblers,  may  well  hare  thought  that  It  was 
equally  contrary  to  public  policy  and  good 
morals  to  permit  the  playing  of  such  games 
by  any  one  In  saloons  and  gambling  houses, 
and  flection  2  seems  well  adapted  to  effectu- 
ally accomplish  such  purposes  by  prohibiting 
those  having  the  control  of  such  places  from 
permitting  any  person  to  play  such  games 
therMn.  The  legislative  power  in  the  prem- 
ises is  unquestioned. 

Appellant's  second  proposition  is:  "That 
the  words  'gambling  house,  or  other  resort 
maintained  for  gambling,'  In  section  2,  do  not 
mean  any  place  wbwe  games  are  merely  play- 
ed, but  a  place  where  the  games  are  carried 
on  in  the  manner  prohibited  by  section  1." 
This  proposition  is  necessarily  involved  in 
the  first,  and  has  already  been  considered.' 

Appellant  for  hla  third  proposition  says 
that  liiere  was  "no  evidence  that  defendant 
was  proprietor,  ovraer,  part  owner,  lessee, 
manager,  or  had  management,  supervision,  or 
control  of  the  room."  There  was,  however, 
ample  evidence  tending  to  establish  the  case 
of  the  prosecution  upon  this  point.  The  tes' 
tlmony  showed  that  appellant  was  one  of 
tiie  proprietors  of  the  saloon;  that  the  club- 
room  adjoined  said  saloon,  and  was  conduct- 
ed with  it,  and  entered  from  the  saloon,  and 
that  there  was  a  slide  or  window  In  the  wall 
connecting  the  saloon;  that  there  was  a  sig- 
nal operated  from  the  bar  to  the  clubroom; 
that  members  of  the  club  received  their  cards 
entitling  them  to  play  from  the  appellant, 
and  over  his  bar;  that  he  sold  checks  to  play- 
ers, and  received  the  money  and  cashed 
them,  and  that  on  August  10th  be  had  the 
bank  roll. 

The  further  objection  is  made  under  this 
proposition  that  the  court.  In  its  instructions, 
assumed  that  the  room  In  question  was  "a 
gambling  house,  or  other  resort  maintained 
for  gambling."  The  instructions,  however, 
do  not  warrant  this  inference,  but,  we  think, 
fairly  suibmlts  this,  as  well  as  every  other  is- 
sue, to  the  Jury.  Had  counsel  for  appellant 
desired  the  words  In  question  defined  to  the 
Jury,  they  should  have  presented  a  request 
therefor  in  proper  form,  and  the  only  instruc- 
tion requested  by  them  was  objectionable  as 
limiting  the  effect  of  section  2  to  the  classes 
enumerated  In  section  1. 

The  fourth  proposition  advanced  is  that 
there  was  "no  evidence  that  the  players  con- 
templated that  anything  should  be  won  or 
lost  in  the  game."  There  was  substantial 
evidence  tending  to  show  that  money  chang- 
ed hands  among  the  players  at  the  time,  as 
a  result  of  the  gamo.  if  such  change  of  pos- 
sc'ssion  was  not  intended  to  be  permanent,  it 


would  at  most  be  defensive  matter,  of  which 
no  suggestion  appears  In  the  evidence. 

The  record  discloses  no  error,  and  the  Judg- 
ment is  afSrmed. 

KENT,  O.  J.,  and  CAMPBELL  and  LEW- 
IS, 33.,  concur. 

(U  Ariz.  80) 

PHCBNIX  EX.  CO.  V.  LANDI8. 
(Supreme  Court  of  Arizona.    April  2,  1910.) 

1.  Afpeai.  and  Ebbob  (S  826*)— Recobi>— Pbk- 
8DMPTI0N8— Objections. 

Where  the  record  on  appeal  merely  recites 
that  answers  of  witnesses  were  received  "over 
the  objections  of  counsel  for  the  defendant," 
without  disclosing  the  grounds,  if  there  were 
any,  upon  which  the  objections  were  based,  it 
will  be  assumed  that  the  objectioDS  were  gen- 
eral ones. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3741 ;   Dec.  Dig.  §  926.*] 

2.  Appeai.  and  Ebbob  ({  231*)— Rksebvatioh 
OF  Obodnds  of  Bjevikw— Suffiodcnot  of 
Objections. 

General  objections  to  long  hypothetical  ques- 
tions to  physicians  as  witnesses,  which  ques- 
tions purport  to  recite  facts  in  evidence  upon 
which  the  opinions  of  the  witnesses  are  sought; 
are  insufficient 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  231;*  Trial,  Cent  Dig.  I 
215.] 

3.  Appeai.  and  Ebbob  (§  639*)— Abstbaotb  of 
Recobo— Necisbity  fob  EseoBT  to  Tban- 

BCBTFT 

Under  Sup.  Ct  Rule  1,  subd.  6  (8  Aris.  iv, 
71  Pac.  vl),  providing  that  the  abstracts  of  rec- 
ord as  filed  will  be  treated  by  the  court  as  con- 
taining such  portions  of  the  record  as  the  par- 
ties deem  sufficient  upon  which  to  try  the  as- 
signments of  error,  the  court  will  not  resort  to 
the  transcript  to  ascertain  the  form  of  objec- 
tions made  to  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2787;  Dec.  Dig.  i  639.*] 

4.  TBIAI,   (I   290*)— iNSTBUCnoNB. 

In  a  death  action,  tried  throughout  on  the 
theory  that  the  damages,  if  any,  were  such  as 
were  suffered  by  decedent's  estate,  where  there 
was  no  testimony  as  to  the  existence  of  any  one 
dependent  upon  decedent,  nor  that  any  one  bad 
suffered  pecuniarir  injury  from  his  death,  and 
the  jury  were  plainly  charged  that  the  damages 
to  be  awarded  were  those  suffered  by  the  es- 
tate, a  charge  that  it  was  not  necessary  for 
plaintiff  to  show  the  precise  money  value  of  de- 
cedent's life,  or  the  exact  damages  suffered  by 
the  beneficiaries,  to  sustain  a  recovery  of  sub- 
stantial damages,  was  not  misleading  through 
the  use  of  the  word  "beneficiaries,"  though  inap- 
propriate, as  allowing  a  recovery  by  those  de- 
pendent upon  decedent  who  had  suffered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ${  70&-713,  715,  716,  718;  Dec.  Dig.  | 
296.*] 

5.  WOBDS  AND   PHBASES— "BeNEFICIABY." 

The  word  "beneficiary"  docs  not  appear  to 
be  recognized  by  lexicograpbeTs  as  having  the 
precise  meaning  usually  given  it  when  employe<l 
in  actions  to  recover  damages  by  wrongful  death, 
but  to  designate  the  person  beneficially  interest- 
ed in  a  trust,  being  so  defined  by  statute  in  some 
states,  and  the  word  is  also  used  to  designate  a 
person  to  whom  a  policy  of  insurance  is  payable 
(citing  1  Words  and  Phrases,  750). 
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6.  Death  (8  99*)— Damages— Excessiveness. 
Decedent  was  62  years  of  age  at  bis  death, 
and  bj  profession  a  mining  engineer.  Tbere 
was  evidence  tending  to  show  that  prior  to  the 
injuries  resulting  in  his  death  be  was  in  robust 
health,  and  was,  and  for  some  time  had  been, 
in  the  employment  of  a  mining  company  at  a 
salary  of  $100  a  month,  with  a  house  and  provi- 
sions for  himself  and  wife.  His  life  expectanr-y 
was  12.86  years.  Held,  that  a  recovery  of  $5,- 
000  for  his  death  was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  a  125-130 ;   Dec.  Dig.  {  99.*] 

Appeal  from  District  Court,  Tavapal  Coun- 
ty;  before  Justice  Richard  B.  Sloan. 

Action  by  Lee  H.  Landls,  administrator  of 
George  W.  Sanders,  against  the  Pboeniz  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Chalmers  &  Wilkinson  and  Paul  Burks,  for 
appellant.  J.  M.  Jamison  (Norrls  &  Rosa,  of 
counsel),  for  appellee. 

CAMPBELL,  J.  Appellee,  as  administra- 
tor of  the  estate  of  George  W.  Sanders,  re- 
covered a  Judgment  of  $5,000  against  appel- 
lant, as  damages  resulting  to  the  estate  of 
Sanders  from  bis  death,  alleged  to  have  been 
caused  by  the  negligence  of  appellant 

The  first  assignment  of  error  challenges 
the  sufficiency  of  the  complaint.  Inasmuch  as 
It  "failed  wholly  to  show  that  any  one  bene- 
ficially Interested  In  the  estate  of  George  W. 
Sanders  had  been  pecuniarily  damaged  by 
reason  of  the  alleged  death  of  the  deceased." 
This  contention  of  appellant  has  been  dis- 
posed of  by  us  in  Southern  Pacific  Company 
V.  Wilson,  10  Ariz.  102,  85  Pac.  401,  and  again 
In  De  Amado  v.  Friedman,  89  Pac.  588 ;  and 
we  see  no  reason.  In  the  light  of  appellant's 
discussion,  to  recede  from  the  views  we  have 
heretofore  expressed. 

The  second  and  third  assignments  of  error 
are  directed  to  the  trial  court's  ruling  in  per- 
mitting certain  hypothetical  questions  to  be 
answered  by  physicians.  The  abstract  of  rec- 
ord sets  forth  the  questions  in  full.  They  are 
lengthy  and  purport  to  recite  facts  In  evi- 
dence upon  which  the  opinions  of  the  witness- 
es are  sought.  The  record  merely  recites  that 
the  answers  were  received  in  evidence  "over 
the  objections  of  counsel  for  the  defendant," 
without  in  any  wise  disclosing  the  grounds. 
If  any  there  were,  upon  which  the  objections 
were  based.  We  must  assume  from  this  rec- 
ord that  the  objections  were  general  ones. 
General  objections  to  such  questions  are  whol- 
ly unavailing.  Rush  ▼.  French,  1  Ariz.  99, 
25  Pac.  816.  Counsel  on  either  side.  In  their 
briefs,  differ  as  to  the  form  of  the  objections 
as  actually  made,  and  invite  us  to  scrutinize 
several  pages  of  the  reporter's  transcript. 
This  we  must  decline  to  do.  Our  rules  pro- 
vide: "The  abstracts  of  record,  as  filed,  will 
be  treated  by  the  court  as  containing  such 
portions  of  the  record  as  the  parties  deem 
sufficient  uix>n  which  to  try  the  assignments 
of  error."     Subdivision   6,   Rule   1   (8  Ariz. 


iv,  71  Pac.  vl).  We  have  so  frequently  com- 
mented upon  the  necessity  of  compliance  wltlk 
the  requirements  of  our  rules  in  this  respect 
that  there  would  seem  to  be  no  excuse  for 
failure  to  do  so.  Liberty  Mining  &  Smelt- 
ing Co.  V.  Geddes,  90  Pac.  832;  Donoboe  v. 
El  Paso  &  S.  W.  R.  R.  Co.,  94  Pac.  1091; 
Title  Guaranty  &  Surety  Co.  y.  Nichols, 
100  Pac.  825.  However,  should  we  assume 
that  counsel  for  appellant  in  their  briefs  have 
correctly  set  forth  the  grounds  of  the  objec- 
tions as  made  to  the  trial  court,  we  perceive 
no  error  in  the  rulings  complained  of. 

Appellant  contends  that  the  Instructions 
of  the  court  are  contradictory  and  misleading. 
The  court  clearly  Instructed  the  jury  that, 
should  they  find  for  the  plaintiff,  they  should 
award  such  damages  as  would  fairly  com- 
pensate the  estate  of  the  deceased  for  the 
loss  sustained  by  reason  of  his  death.  There- 
after, in  another  Instruction,  the  court  said 
to  the  Jury:  "I  charge  you,  however,  that  it 
is.  not  necessary  on  the  part  of  the  plaintiff 
to  show  the  precise  money  value  of  the  life 
of  the  deceased,  or  the  exact  amount  of  dam- 
ages suffered  by  the  beneficiaries,  in  order  to 
sustain  a  recovery  for  substantial  damages." 
In  the  succeeding  Instruction  the  jury  were 
again  told  that  the  damages  to  be  allowed 
were  such  "as  the  estate  has  suffered,  all  of 
the  circumstances  considered,  by  reason  of 
the  death  of  the  deceased."  Appellant  con- 
tends that  these  instructions  are  conflicting 
and  contradictory;  that  they  gave  the  Jury 
to  understand  that  such  damages  as  the  estate 
suffered  might  be  awarded,  and  also  such  as- 
those  dependent  upon  the  deceased  had  suf- 
fered. The  term  "beneficiary"  does  not  ap- 
pear to  be  recognized  by  lexicographers  as 
having  the  precise  meaning  which  is  usually 
given  it  when  employed  In  actions  to  recover 
damages  for  death  by  wrongful  act.  It  seems 
to  have  come  into  use  as  a  legal  term  fol- 
lowing the  suggestion  of  Judge  Story,  in  his 
work  on  Equity  Jurisprudence,  that  "to  es- 
cape from  the  awkwardness  of  a  barbarouB- 
foreign  idiom"  the  person  beneficially  inter- 
ested in  a  trust  should  be  called  the  benefici- 
ary, rather  than  the  cestui  que  trust  Sec- 
tion 321,  Story's  Equity  Jurisprudence.  It 
lias  been  so  defined  by  statute  In  some  states. 
1  Words  and  Phrases,  750.  It  is  also  used 
to  designate  a  person  to  whom  a  policy  of 
Insurance  is  payable.  In  an  action  to  recover 
damages  for  death  by  wrongful  act,  where 
the  damages  to  be  recovered  by  a  represen- 
tative are  those  suffered  by  certain  Individu- 
als Indicated  in  the  statute  giving  the  right 
of  action,  those  for  whose  benefit  the  recov- 
ery Is  sought  are  usually  designated  as  bene- 
ficiaries. It  is  not  wholly  inapt  to  refer  to 
the  estate  as  the  beneficiary,  where,  as  In  this 
territory,  the  damages  to  be  recovered  by  an. 
administrator  are  sudi  as  the  estate  has  suf- 
fered. But  conceding,  as  we  do,  that  the  term 
"beneficiaries"  as  here  used  is  technically  in- 
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appropriate.  It  does  not  follow  that  the  rer- 
•dict  should  be  set  aside.  Instructions  to  Ju- 
ries must  be  so  framed  as  clearly  to  define 
the  law,  and  must  not  be  contradictory ;  but 
the  error  Involved  In  the  use  of  an  Inappro- 
priate word,  where  It  does  not  serve  to  con- 
fuse or  mislead  the  Jury,  Is  harmless.  This 
action  was  tried  throughout  upon  the  theory 
that  the  damages  to  be  awarded,  if  any,  were 
such  as  were  sofFered  by  the  estate  of  the  de- 
ceased. There  was  no  testimony  concerning 
the  existence  of  any  one  dependent  upon  San- 
ders, nor  that  any  one  had  suffered  pecuniary 
Injury  by  reason  of  his  death.  The  Jury  were 
plainly  instructed,  Just  prior  to  the  giving  of 
the  instruction  complained  of,  that  the  dam- 
ages to  be  awarded  were  those  suffered  by  the 
estate,  and  In  the  Instruction  next  following 
were  again  so  charged.  We  are  unable  to 
perceive  that  the  term  complained  of,  in  the 
connection  in  which  it  was  employed,  and 
under  the  circumstances  appearing  from  the 
record,  could  have  confused  or  misled  the 
Jury. 

Appellant  insists  that  the  verdict  is  excess- 
ive. The  deceased  was  62  years  of  age  at 
the  time  of  his  death.  He  was  by  profession 
a  mining  engineer,  and  there  was  testimony 
tending  to  show  that  prior  to  receiving  the 
Injuries  which  resulted  In  his  death  he  was 
In  robust  health ;  that  he  was,  and  for  some 
time  had  been,  in  the  employment  of  a  mining 
company,  at  a  salary  of  $100  per  month,  and 
In  addition  was  furnished  a  bouse  and  pro- 
visions for  himself  and  wife.  His  life  ex- 
pectancy is  shown  to  have  been  12.86  years. 
Under  this  testimony,  we  cannot  say  tiiat  the 
rerdict  is  excessive. 

The  remaining  assignments  of  error  are 
without  merit,  and  do  not  require  discussion. 

We  find  no  reversible  error  in  the  record, 
and  therefore  affirm  the  Judgment  of  the  dis- 
trict court. 

DO  AN,  LEWIS,  and  DOB,  JJ.,  concur. 
KENT,  C.  J.,  took  no  part  In  the  determina- 
tion of  this  case. 


(13  Ariz.  87) 


RANDALL  v.  POX. 


(Supreme  Court  of  Arizona.    April  2,  1910.) 

1.   PI.EADINO   ({  345*)— JUDOMKNT  OIT    PLBAD- 

inos. 

Where,  in  an  action  against  a  corporation 
on  a  note,  the  corporation  confessed  judgment, 
and,  on  application  of  a  stockholder  therein,  the 
Judgment  was  vacated  and  he  allowed  to  inter- 
vene and  defend  by  answer,  he  occupied  the 
same  position  as  the  corporation  would  have  oc- 
cupied had  it  intervened  or  as  the  stockholder 
would  have  occupied  had  he  originally  appeared 
and  answered,  and,  if  the  stockholder's  answer 
was  insu£Scient  as  a  defense  to  the  complaint, 
plaintiff  could  move  for  judgment  upon  the 
pleadings. 

[PM.    Note.— For    other   cases,    see    Pleading, 
Cent.  Dig.  |§  1055-1059;   Dec.  Dig.  i  345.*] 


2.  PLEADING    (§    343*)— Motions— Jddgmknt 
OK  Pleadings.  ' 

Judgment  on  the  pleadings  la  a  practice  rec- 
ognized m  Arizona. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §{  1048-1051 ;   Dec.  Dig.  {  343.*] 

3.  COBPOBATIONS     (J    460*)   —  LlABILITT    FOB 
COBFOBATB  DEBTS. 

Where  a  note  is  given  by  a  corporation 
tor  money  actually  advanced  to  the  corporation 
by  the  payee,  and  paid  out  by  the  cdrporation 
in  discharge  of  its  debts,  that  the  need  of  the 
corporation  for  the  money  was  brought  about 
by  mismanagement,  dishonest  acts,  or  conspiracy 
is  no  defense  to  an  action  on  the  note. 

[EA.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  i  1818 ;   Dec.  Dig.  i  460.*] 

Appeal  from  District  Court,  Gila  Oounty; 
before  Justice  Frederick  S.  Nave. 

Action  by  P.  R.  Fox  against  the  EI  Globo 
Mining  &  Milling  Company,  in  which  Joshua 
O.  Lee  Intervened,  obtaining  the  vacation  of 
a  Judgment  against  defendant,  which  vaca- 
tion was  subsequently  set  aside,  and  Laura 
Lee  Randall,  substituted  for  intervener  upon 
Us  death,  appeals.    AflElrmed. 

J.  M.  O'Oonnell  and  0.  I.  McReynolds,  for 
appellant    Richardson  &  Doan,  for  appellee. 

KENT,  O.  J.  A  statement  of  the  proceed- 
ings in  the  case  is  necessary.  The  action  was 
brought  by  P.  R.  Fox,  the  appellee,  against  the 
El  Globo  Mining  &  Milling  Company,  a  corpo- 
ration, to  recover  upon  a  promissory  note  of  the 
corporation  lor  |15,000,  wtilch  had  been  assign- 
ed to  Fox  by  Charles  P.  Romadka,  the  payee. 
The  note  in  question  was  executed  by  Charles 
A.  Romadka,  the  president  of  the  corpora- 
tion, who  was  tbe  son  of  Charles  P.  Romad- 
ka, the  payee.  The  note  was  payable  on  Sep- 
tember 15,  1907.  On  May  2,  1908,  default 
having  been  made  by  the  company  In  the  pay- 
ment of  the  note,  this  suit  was  filed  by  Fox, 
assignee  of  the  payee,  in  the  district  court, 
the  complaint  being  the  ordinary  complaint 
on  a  promissory  note  alleging  the  making, 
execution,  and  delivery  of  the  note  for  a 
valuable  consideration,  and  its  assignment  to 
the  plaintiff  in  the  case  before  maturity  for 
a  valuable  consideration.  On  May  4,  1908, 
the  company,  by  Its  president,  C.  A.  Romad- 
ka, appeared  and  filed  a  document  confessing 
Judgment,  and  thereupon  on  the  same  day 
Judgment  was  entered  In  favor  of  Fox  against 
the  company  for  the  amount  of  the  nbte  and 
interest.  On  May  21,  1908,  Joshua  O.  Lee,  a 
stockholder  of  the  company,  filed  a  motion 
to  have  the  Judgment  va-cated  and  fbr  leave 
to  intervene  and  defend.  On  June  22,  1908, 
an  order  was  entered  vacating  the  Judgment 
theretofore  entered,  and  allowing  any  stock- 
holder to  enter  an  appearance  and  file  an  an- 
swer in  defense.  Thereafter  Lee,  as  such 
stockholder,  and  one  Boardman,  also  a  stock- 
holder, each  filed  separate  answers  in  the  ac- 
tion. A  general  demurr^  to  the  Boardman 
answer  was  sustained  by  the  court  and  l^ave 
to  amend  denied.     The  case  was  thereafter 
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set  by  the  court  for  trial  on  the  Issnes  rais- 
ed by  tlie  complaint  and  the  Lee  answer,  and 
thereafter,  on  motion  of  the  attorneys  for 
Lee,  the  trial  order  was  vacated,  and  the  case 
continued  to  the  18th  of  Norember,  1908,  for 
trial.  On  the  16th  of  November  the  {>laln- 
tifl  filed  a  motion  to  reinstate  the  Judgment 
theretofore  entered  and  vacated,  Tvhlch  mo- 
tion was  set  for  hearing  on  the  18th  of  No- 
vember, and  the  Intervener,  Lee,  was  given 
notice  of  such  hearing.  Upon  the  hearing  of 
the  motion  the  court  sustained  the  motion, 
and  rendered  judgment  as  follows:  "This 
cause  having  come  on  for  trial  before  me 
sitting  In  the  district  court  of  the  Second  Ju- 
dicial district  in  and  for  the  coimty  of  Co- 
chise on  the  4th  day  of  May,  1908,  and  Judg- 
ment on  said  day  having  been  rendered  by 
me  in  favor  of  the  plalntltT,  and  said  Judg- 
ment having  thereafter  been  set  aside  by  my 
direction  upon  the  application  of  Joshua  O. 
Lee  for  leave  to  Interpose  a  defense  to  the 
complaint  therein,  and  tbe  said  cause  there- 
after having  been  transferred  by  consent  of 
the  parties  from  the  said  district  court  unto 
this  court,  it  appearing  to  this  court  that  the 
answer  of  Joshua  O.  Lee  presented  with  his 
application  for  leave  to  intervene  as  a  de- 
fendant, is  insufficient  In  law  as  a  defense  to 
the  action  of  the  plaintiff,  and  it  further  ap- 
pearing that  the  answer  of  Frank  S.  Board- 
man  filed  herein  as  a  defense  to  the  said 
complaint  does  not  state  facts  sufficient  to 
constitute  a  defense,  and  no  sufficient  de- 
fense to  said  complaint  having  been  filed  on 
behalf  of  any  party  to  this  action,  plaintiff 
now  moving  for  reinstatement  of  the  Judg- 
ment heretofore  rendered  and  for  Judgment 
on  the  record  filed  and  pleadings  herein,  the 
court  now  being  fully  advised  In  tbe  premises 
and  having  reconsidered  the  evidence  oECered 
on  behalf  of  the  plaintiff  at  the  time  of  the 
former  rendition  of  Judgment  herein  and  hav- 
ing considered  all  of  the  pleadings  in  tbe  rec- 
ord. It  is  ordered,  adjudged,  and  decreed  that 
the  plaintiff,  P.  R.'  Fox,  do  have  and  recover 
from  the  El  Globo  Alining  &  Milling  Com- 
pany, a  corporation,  defendant,  the  sum  of 
fifteen  thousand,  nine  hundred  and  nineteen 
dollars,"  etc.  An  appeal  from  the  Judgment 
so  entered  was  taken  to  this  court  by  Josh- 
ua O.  Lee,  'but,  he  having  shortly  thereafter 
died,  the  appeal  was  prosecuted  by  Laura 
Lee  Randall,  heir  of  said  Joshua  O.  Lee,  de- 
ceased, tbe  Intervener. 

The  appellant's  contention  seems  to  be  two- 
fold: First,  that  the  court  had  no  authority 
or  power  to  enter  the  Judgment  appealed 
from  at  the  time  it  was  so  entered  and  under 
the  conditions  then  existing;  and,  second, 
that,  if  such  power  existed,  the  court  erred 
in  holdiuR  that  the  answer  of  Lee  was  Insuf- 
ficient to  raise  a  defense. 

As  to  the  first  contention,  the  appellant 
cites  the  case  of  Arizona  Mining  &  Trading 
Company  v.  Bentoo,  decided  by  this  coxvct 
flOO  Pac.  a'52).  as  authority.  We  held  there 
that  such  an  answer  as  originally  filed  here 


by  this  corporation  was  not  tn  effect  an  an- 
swer, but  a  confession  of  Judgment,  and  that 
such  a  confession  of  judgment  could  not  be 
made  by  the  president  of  the  corporation  in 
the  absence  of  express  authority  granted  ei- 
ther by  the  corporation  or  by  statute,  esxcept 
yfhere  authority  may  be  implied  from  the 
nature  of  the  corporate  business  or  his  duties. 
We  therefore  held  In  that  case  that  upon  a 
proper  showing  by  the  corporation,  a  Judg- 
ment entered  on  such  a  confession  should  be 
set  aside  and  the  corporation  allowed  to  de- 
fend, when  it  was  shown  that  it  had  a  sub- 
stantial defense  upon  the  merits,  and  that  tn 
refusing  the  corporation  an  opportunity  so  to 
defend  the  trial  court  In  that  case  was  in 
error;  but.  In  the  case  at  bar,  the  corpora- 
tion had  evidenced  no  desire  to  contest  ibe 
Judgment  entered,  and  tbs  trial  court  in  this 
case,  upon  the  application  of  the  stockholder 
here  appealhig,  did  set  aside  the  Judgment  en- 
tered and  allowed  the  defense  to  be  interpos- 
ed. Tbe  Benton  Case  is  therefore  no  au- 
thority for  tbe  position  taken  by  the  appel- 
lant here,  since  the  appellant  has  obtained  in 
this  case  the  very  relief  that  we  held  in  the 
Benton  Case  the  corporation  was  entitled  to 
have. 

The  stockholder  Lee,  having  obtained  the 
right  he  sought — the  judgment  formerly  en- 
tered having  been  set  aside  by  the  trial  court 
and  the  stockholder  having  been  allowed  to 
intervene  and  file  his  answer,  and  ihavlng  fil- 
ed such  answer — is  thereafter  In  precisely  the 
same  position  as  if  such  Intervention   bad 
been  by  the  corporation,  or  as  if  he  had  orig- 
inally appeared  and  answered  as  a  defend- 
ant in  the  case.    If,  therefore,  the  answer  in- 
terposed by  the  Intervener,  Lee,  was  insuffi- 
cient to  constitute  a  defense  to  the  matters  set 
forth  In  the  complaint  of  the  plaintiff,  tihe 
plaintiff  was  entitled  upon  a  motion   duly 
made  to  have  Judgment  upon  the  pleadings 
if  such  pleadings  warranted  Judgment  being 
entered.     Judgment  on   the   pleadings    is  a 
practice  recognized  by  this  court.    Mllea  y. 
McCallan,  1  Ariz.  491,  3  Pac.  610;   Flnley  v. 
City  of  Tucson,  7  Ariz.  108,  60  Pac.  872.    In 
this  case  Judgment  was  rendered  by  the  court 
according  to  the  recital  of  the  Judgment  aa 
follows:  "Plaintiff  now  moving  for  reinstate- 
ment of  the  Judgment  heretofore  rendered 
and  for  Judgment  on  the  record,  files,  and 
pleadings  herein,  the  court  now  being  fully 
advised  in  the  premLses,  and  having  reconsid- 
ered the  evidence  offered  on  behalf  of  tbe 
I  plaintiff  at  the  time  of  the  former  rendition 
'  of  the  Judgment  herein,  and  having  consid- 
I  ered  all  of  tbe  pleadings  in  the  record,  It  is," 
etc.     Upon  the  record  in  the  case  we  think 
the  court  was  justified  in  entering  the  judg- 
I  ment  for  tbe  plaintiff  and  against  tbe  inter- 
j  vener,  tee,  provided  the  answer  of  the  inter- 
!  voner,  Lee,  as  held  by  the  trial  court,  did  not 
j  set  forth  facts  sufficient  to  constitute  a  de- 
I  fense  to  the  cause  of  action  set  forth  In  the 
•  complaint. 
I     The  complaint  was  an  ordinary  one  upon  a 
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promissory  note.  The  answer  admitted  the 
maldng,  execution,  and  delivery  of  the  note 
by  the  corporation  to  the  payee.  It  excepted 
from  such  admission  that  the  note  was  exe- 
cuted for  a  good  and  valuable  consideration, 
or  for  any  consideration  whatsoever.  There 
is  no  denial,  however,  tn  the  answer  that  It 
was  executed  for  a  valuable  consideration. 
The  answer  denies  the  assignment  by  Chas. 
P.  Romadliia  to  Fox  of  the  note  for  a  valu- 
able consideration.  It  alleges  affirmatively 
that  Lee  was  a  stockholder;  that  Romadka, 
the  president  of  the  corporation,  and  Romad- 
ka, the  payee  of  the  note,  were  son  and  fa- 
ther, respectively;  that  other  stockholders 
holding  with  the  Romadkas  a  majority  of 
the  stock  were  related  or  closely  Identified 
with  each  other;  that  from  the  sale  of  the 
treasury  stock  the  sum  of  |166,500  was  real- 
ized, and  had  been  sent  to  Charles  A-  Ro- 
madka, the  president  and  active  manager  of 
the  company,  for  disbursement  by  him  on  be- 
half of  the  company,  and  that  Charles  A. 
Romadka  had  been  practically  continuously 
from  the  Inception  down  to  the  Institution  of 
the  action  in  question  in  sole  charge  of  the 
disbursement,  expenditure^  and  outlay  of  the 
funds  of  the  corporation  and  of  the  affairs 
of  the  corporation ;  that  two  directors  friend- 
ly to  the  Interests  of  the  minority  had  been 
ousted  from  the  board  of  directors  by  the 
Bomadkas  and  their  associates  because  of 
their  desire  to  Investigate  the  doings  of  Ro- 
madka; that  Romadka,  the  president  and 
manager,  was  Incompetent  for  his  position; 
that  the  business  of  the  company  had  been 
conducted  by  him  In  an  unskillful,  wasteful, 
and  extravagant  maqner;  that  the  directors 
and  majority  stockholders  had  refused  to  re- 
move, Romadka  although  they  knew  of  his 
incompetency ;  that  Romadka  Issued  a  report 
to  the  stockholders,  which  was  inaccurate, 
false,  and  untrue,  and  knowingly  so  to  Ro- 
madka, and  that  the  report  was  made  to  de- 
fraud and  deceive  the  stockholders  and  to 
cover  up  misappropriations  on  the  part  of 
Romadka ;  that  a  subsequent  statement  made 
to  the  stockholders  by  Romadka  was  unsatis- 
factory; that  an  expert  examination  of  the 
books  of  the  company  showed  they  were  not 
properly  kept ;  that  large  sums  had  been  dis- 
bursed which  were  not  explained  or  account- 
ed for,  and  that,  by  reason  of  such  funds  be- 
ing unaccounted  for,  Romadka  had  misap- 
propriated the  sum  of  $30,000  and  over  to  his 
own  use  in  fraud  of  the  stockholders;  that 
Romadka  and  his  associates  had  entered  into 
a  combination  and  conspiracy  to  force  out 
the  minority  stockholders,  and  In  furtherance 
thereof  iiad  Issued  a  circular  letter  relating 
to  the  Issuance  of  stock,  the  statements  of 
which  circular  letter  were  untrue;  that  a 
proposition  made  by  the  minority  stockhold- 
ers to  do  their  part  toward  paying  off  the 
lawful  indebtedness  of  the  corporation  and 
arranging  for  its  continuance  in  business  was 
refused  by  the  majority  stockholders;  that 
the  fraudulent  transactions  among  the  direct- 


ors and  majority  stockholders  will  result  In 
serious  injuries  to  the  company  and  minority 
stocidiolders  unless  corrected  and  restrained ; 
that  certain  action  proposed  to  be  taken  by 
the  majority  stockholders  should  be  restrain- 
ed for  the  reason  set  forth  In  the  answer,  and 
other  allegations  in  general  terms  of  fraud 
and  mismanagement  by  Romadka  and  his  as- 
sociates are  also  made.  The  answer  further 
alleges  that,  on  account  of  the  mismanage- 
ment of  the  affairs  by  Romadka  the  funds 
of  the  corporation  became  exhausted  by  July, 
1907,  and  that  bn  account  of  such  misman- 
agement and  misappropriation  of  funds,  and 
in  furtherance  of  a  conspiracy  and  combina- 
tion between  Romadka  and  the  majority 
stockholders  to  force  out  the  minority  stock- 
holders, the  note  in  question  was  executed  by 
Romadka  in  favor  of  his  father,  and  that 
thereafter  the  payee  made  a  nominal  trans- 
fer of  the  note  to  Fox,  who,  with  full  knowl- 
edge of  the  fraud  alleged.  Instituted  this  suit 
for  the  purpose  Of  obtaining  judgment  on  the 
note  and  levying  upon  certain  assets  of  the 
corporation,  and  with  a  purpose  of  defraud- 
ing the  Intervener  and  remaining  minority 
stocl^olders  of  their  rights;  that  the  trans- 
fer of  the  note  was  made  to  Fox  that  there 
might  be  apparently  a  bona  fide  transfer  to 
an  Innocent  purchaser,  and  that  Fox  was  in 
full  knowledge  of  the  alleged  fraudulent 
transactions  at  the  time  of  the  transfejr,  and 
that  Fox  was  not  the  real  owner  or  holder 
of  the  note  nor  the  real  party  in  the  action, 
but  that  the  payee  was  still  the  real  owner 
thereof.  The  answer  alleges  afflrmatlvely  suf- 
ficient funds  to  pay  the  indebtedness  of  the 
corporation  had  been  forwarded  to  Romad- 
ka, the  president,  but  that  Romadka  had 
failed  to  account  for  the  same  or  apply  the 
same  to  the  benefit  of  the  corporation,  and 
that,  on  account  of  his  failure  so  to.  apply  the " 
funds  or  account  for  the  same,  the  company 
was  required  to  execute  the  note  sued  on  In 
order  to  obtain  funds ;  that  this  condition 
was  within  the  knowledge  of  Charles  P.  Ro- 
madka in  whose  favor  the  note  was  executed, 
"who  by  advancing  said  sum  of  money  cover- 
ed up  the  misappropriations  on  the  part  of 
his  son."  The  answer  prays  Judgment  simply 
that  the  plaintiff  take  nothing  by  his  action. 
The  allegations  of  the  answer  are  sufficient 
to  show  that  whateveir  defense  the  company 
or  the  minority  stockholders  might  have  as 
against  Charles  P.  Romadka,  the  payee  of 
the  note,  Is  available  against  Foz,  the  as- 
signee, but  that  such  defense,  If  not  available 
against  the  payee,  is  not  available  against 
the  assignee.  Assuming  the  allegations  of 
fraud  and  dishonest  management  in  the  af- 
fairs of  the  corporation  to  be  sufficiently  al- 
leged In  the  answer,  and  that  as  a  direct  re- 
sult of  such  dishonesty  the  corporation  had 
to  borrow  money  to  meet  its  Indebtedness, 
and  that  such  dishonesty  was  known  to  the 
person  who  loaned  the  money,  nevertheless 
such  a  state  of  affairs  is  no  defense  In  an  ac- 
tion at  law  by  the  person  loaning  the  money 
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upon  the  note  given  by  the  corporation  for 
such  loan.  The  allegations  of  the  answer 
affirmatively  show  that  the  note  was  given 
for  funds  actually  advanced  to  the  corpora- 
tion by  Romadka,  and  that  the  money  so  ad- 
vanced by  Romadka  to  the  corporation  was 
actually  disbursed  by  the  corporation  In  pay- 
ment of  debts  of  the  corporation.  That  the 
need  of  the  corporation  for  this  money  was 
brought  about  by  reason  of  mismanagement, 
dishonest  acts,  or  the  alleged  conspiracy  af- 
fords no  defense  to  the  corporation  or  to  the 
minority  stockholders  In  this  action  npon  the 
note  of  the  company  given  for  the  money  so 
advanced  to  the  company.  The  money  hav- 
ing been  given  to  the  company  and  expended 
by  the  company  In  the  payment  of  its  debts, 
the  company  is  liable  for  the  repayment 
thereof,  and  must  meet  the  obligation  of  the 
note  given  for  such  repayment  The  relief 
sought  for  the  alleged  fraud,  mismanagement, 
and  conspiracy  must  be  obtained  in  some 
other  suit  or  proceeding. 

Upon  the  allegations  of  the  answer,  there- 
fore, and  upon  the  proofs  and  the  record  be- 
fore It,  and  upon  the  pleadings,  we  think  the 
trial  court  was  correct  in  the  Judgment  en- 
tered by  It;  and'lt  will  therefore  be  affirmed. 

LEWIS,  J.,  concurs  In  the  result  DOE, 
J.,  concurs.  OAMPBELIi  and  DOAN,  JJ., 
not  Bitting. 


(13  Artz.  187) 

VAN  VEEN  ▼.  GRAHAM  COUNTY. 
(Supreme  Court  of  Arizona.    April  2,  1910.) 

1.  Statutes   (J   219*)— CoRsrBucnoN— Prac- 
tical CONSTBUCTION. 

In  the  absence  of  judicial  construction  of  a 
statute,  a  long-continued  practical  construction 
given  to  it  by  officers  required  to  act  under  It  is 
entitled  to  great,  if  not  controlling,  weight. 

[Ed.    Note.— For   other    cases,    see    Statutes, 
Cent.  Dig.  i  296 ;   Dec.  Dig.  S  219.*] 

2.  Statutes  (S  225%*)— Constbuction  — Rk- 

ENACTMENT    OF     STATUTE    AFTEB    PBACTICAL 
CONSTBUCnON. 

Where  the  Legislature  re-enacts  a  statute 
after  uniform  construction  by  the  officers  re- 
quired to  act  under  it,  the  presumption  is  that 
the  Legislature  knew  of  such  construction,  and 
adopted  it  in  re-enacting  the  statute. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  i  306;  Dec.  Dig.  {  22o%.»] 

a  CouBTS    (i    57*)— Allowance— Court   Re- 
porteb— "Traveling  Expenses." 

Laws  1007,  c  74,  §  15,  par.  14,  allowing  the 
court  reporter  his  "actual  traveling  expenses"  in 
attending  the  district  court  away  from  his  offi- 
cial residence,  authorizes,  in  view  of  a  uniform 
practical  construction  to  that  effect  of  a  prior 
similar  statute,  an  allowance  for  his  board  and 
lodging  at  the  place  where  the  court  is  held. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  t  200 ;   Dec.  Dig.  {  57.*] 
Doan,  J.,  dissenting. 

Appeal  from  District  Court  Graham  Coun- 
ty;   before  Justice  Frederick  S.  Nave. 
Action  by  E.  B.  Van  Veen  against  Graham 


County.     Prom  a  Judgment  for  defendant, 
plaintltt  appeals.    Reversed  and  rendered. 

The  appellant  as  court  reporter  for  the 
Fifth  Judicial  district.  Incurred  certain  ex- 
penses in  attending  sessions  of  the  district 
court  in  Graham  county,  away  from  his  of- 
ficial residoice,  his  accounts  for  which  were 
approved  by  the  district  Judge,  and  allowed 
by  the  board  of  supervisors  of  Graham  coun- 
ty, except  as  to  such  portions  as  were  for 
board  and  lodging  at  the  place  of  holding 
court  which  wa«  disallowed.  Appellant  re- 
fused to  accept  the  allowed  portions  of  his 
claims,- and  within  the  time  provided  by  law 
brought  suit  for  the  recovery  of  the  whole 
amount  viz.,  the  sum  of  $101.75.  A  gener- 
al  demurrer  was  Interposed  to  the  complaint, 
which  was  by  the  court  sustained.  Appellant 
refusing  to  amend,  Judgment  for  costs  was 
thereupon  entered  in  favor  of  defendant, 
from  which  Judgment  this  appeal  Is  taken. 

W.  C.  McFarland  and  John  W.  Murphy, 
for  appellant  Lee  N.  Stratton,  Dlst  Atty* 
for  appellee. 

DOEl,  J.  The  complaint  nnqnestionably 
states  a  valid  cause  of  action,  provided  the 
disallowed  items  were  properly  chargeable 
to  the  comity.  Paragraph  14,  |  IB,  c.  74, 
Laws  1907,  provides:  "The  court  reporttt 
shall  be  allowed  his  actual  traveling  ex- 
penses in  attending  the  district  court  away 
from  his  official  residence,  bis  account  for 
which,  when  approved  by  the  presiding  Judge 
shall  be  allowed  and  paid  as  other  claims 
against  the  county  wherein  said  court  la 
held."  And  the  only  question  raised  by  this 
appeal  Is  whether  appellant's  board  and 
lodging  at  the  place  where  court  was  held 
are  a  proper  charge  under  this  provision  ot 
the  statute. 

Our  attention  has  not  been  called  to  any 
case  in  which  the  expressions  "actual  trav- 
eling expenses"  or  "traveling  expenses"  have 
been  defined.  The  statutory  provision  above 
quoted  is  substantially  the  same  as  that 
contained  in  paragraph  1488,  c.  19,  of  the 
Revised  Statutes  of  1901,  which  provides 
that  he  shall  receive  "his  actual  traveling  ex- 
penses in  attending  any  district  court"  E^ver 
since  the  enactment  of  the  1901  provision, 
we  are  advised  that  it  has  been  the  uniform 
practice  of  district  attorneys  and  boards  of 
supervisors  throughout  the  territory  to  con- 
strue the  words  "actual  traveling  expenses" 
as  including  the  board  and  lodging  of  the 
reporter  during  his  attendance  upon  terms 
of  court  away  from  his  home.  In  the  ab- 
sence of  Judicial  construction  of  this  or  any 
similar  statutory  provision,  the  long-con- 
tinued practical  construction  given  to  it  by 
these  officers  is  entitled  to  great.  If  not  con- 
trolling, weight.  Avery  v.  Pima  County,  7 
Ariz.  20.  60  Pac.  702;  Copper  Queen,  etc.. 
Mining  Co.  V.  Territorial  Board,  9  Ariz.  383. 


•ror  otber  cues  lee  lama  topic  and  section  NUMBER  In  Dec.  &  Am.  Diss.  1907  to  date,  ft  Reporter  Indtzw 
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B4  Pac.  511;  V.  a  T.  Tobnston,  124  V.  8. 
236,  8  Sup.  Ct  446,  31  U  Ed.  389;  U.  8.  t. 
Finnell,  185  U.  S.  236,  22  Sup.  Ct  638,  46 
Ia.  Bd.  890.  PresumptlTely  the  Legislature 
which  enacted  the  statute  of  1907  was 
aware  of  the  constmctloa  theretofore  uni- 
foruily  given  the  statute  of  1001,  and  was 
Rfltlsfled  therewith,  or  it  would  have  chang- 
ed It  in  the  enactment  of  1907,  and  the  use 
by  it  of  the  words  "actual  traveling  expens- 
es" may  fairly  be  deemed  an  adoption  of 
such  construction.  C!opper  Queen,  etc.  Min- 
ing Co.  V.  Territory,  supra;  U.  S.  v.  Fin- 
nell, supra.  We  think  the  demurrer  should 
have  been  overruled,  and  judgment  rendered 
for  the  amount  prayed  upon  the  stipulated 
facts. 

The  Judgment  of  the  district  court  is  re- 
versed, and  Judgment  entered  in  this  court 
in  favor  of  the  appellant,  B.  B.  Tan  Veen, 
and  against  the  appellee,  the  county  of  Gra- 
ham, for  the  sum  of  $101.75,  and  for  the 
costs  of  appellant  both  in  this  court  and 
the  court  below. 

CAMPBBLL  and  LEWIS,  JJ.,  ooncnr. 
KENT,  C.  J.,  concurs  in  the  result  DOAN, 
J.,  dissents. 

(13  Ariz.  102) 

MAXHEW  V.  BRI8UN. 
(Supreme  Court  of  Arizona.    April  2, 1910.) 

1.  Evidence  (J  472«)-<:onci,U8ion  or  Wit- 
ness—Matteb  DiBECTLT  IN  Issine— Salk  of 
Real  Estate. 

In  an  action  for  sejrrices  as  a  middleman  in 
effecting  an  option  contract  of  sale  of  mining 
property,  it  was  not  error  to  allow  plaintiff  to 
testi^,  in  answer  to  a  question  as  to  what  he 
understood  defendant  to  mean  by  saying  that 
he  would  make  it  all  right,  that  he  understood 
that  he  was  to  get  the  usual  commission  on  the 
purchase  price  of  the  property,  since  it  was 
proper  that  the  private  understanding  of  the 
promisee  be  placed  before  the  jury,  not  for  the 
purpose  of  enfoicing  such  understanding,  but  to 
aid  the  jury  in  determining  the  sense  in  which 
the  woras  were  used,  and  in  finding  whether 
the  parties  came  to  an  agreement  in  accord  with 
the  private  understanding  of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
CJent.  Dig.  |§  2186-2195;    Dec.  Dig.  {  472.*] 

2.  Bbokebb  (S  85*)  —  Exhibits  —  Contracts 
Attached  to  CoitPt-AiNT— Materiality. 

Where  the  complaint  alleged  the  perform- 
ance of  a  contract  by  plaintiff,  and  that  a  "deal" 
was  effected  in  the  manner  and  form  set  forth 
in  certain  contracts,  copies  of  which  were  at- 
tached as  exhibits  thereto,  the  contracts  were 
material  evidence  to  show  an  essential  element 
of  the  plaintiff's  case,  namely,  that  a  "deal"  was 
effected. 

llOd.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  t  83.*] 

3.  Bborers  (§  85*)  — Middleman  — Optionai. 
Sale— Evidence. 

In  an  action  for  services  as  a  middleman  in 
effecting  an  optional  contract  of  sale  of  mining 
property,  evidence  that  certain  amounts  of  mon- 
ey had  been  paid  on  the  purchase  price  of  the. 
mining  olaims  subsequent  to  the  giving  ot  the 
option  and  to  the  commencement  of  the  action 


was  properly  admitted  aa  tending  to  afford  a 
basis  for  determining  the  amount  of  plaintiff's 
compensation. 

[Ed.  Note.— For  other  cases,  see  Broken,  Dec 
Dig.  i  85.»] 

4.  Bbokebs  (8  57*)— Compensation  — When 
Entitled — Optional  Contract. 

A  real  estate  broker's  contract  is  completed, 
and  he  is  entitled  to  compensation,  even  though 
he  be  employed  for  the  purpose  of  sale,  when  he 
has  introduced  a  purchaser  and  his  principal 
chooses  to  waive  that  requirement  and  enters  in- 
to an  optional  contract.  In  such  cases  the  courts 
allow  him  compensation  upon  the  1>a8is  of  the 
amount  paid. 

[Ed.  Note.— For  other  cases,  see  Broken, 
Cent.  Dig.  {{  66,  67,  72;   Dec.  Dig.  i  57.*] 

5.  Bbokebs   (i   69*)  —  Compensation  —  How 
Measured. 

The  compensation  to  be  made  to  a  real  es- 
tate broker  is  by  the  ordinary  judgment  of  busi- 
ness men  measured  by  the  results  shown,  and  is 
not  limited  by  the  time  occupied  or  the  labor 
bestowed. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  i  66;   Dec.  Dig.  |  69.*] 

6.  Appeal  and  Bbbox  <8  1078*)  —  AssioN- 
MEMT  Not  Abgukd  in  Bbief— Review. 

An  assignment  of  error  not  argued  in  the 
brief  will  not  be  considered  on  appeal. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  |{  4266-4201;  Dec  Dig.  { 
1078.*] 

7.  Evidence  (t  658*)— Hypothxtioai.  Ques- 
tions—Cross-examination. 

There  must  be  evidence  of  the  material 
facts  assumed  in  a  hypothetical  question  before 
an  answer  thereto  ,may  be  permitted,  and  this 
rule  applies  to  cross-examination,  where  the 
question  purports  to  relate  to  the  specific  facts 
of  the  case,  and  is  asked  for  the  purpose  of 
eliciting  an  answer  aa  to  the  value  of  services 
rendered. 

[Ed.  Note.— For  other  cases,  see  Elvidence, 
Dec  Dig.  S  55a*] 

8.  Appeal  and  Erbob  (J  301*)— Record— Mo- 
tion FOR  New  Trial— Review. 

Where  the  record  shows  that  the  motion  for 
new  trial  failed  to  allege  error  in  ruling  on  in- 
struction, assignments  of  error  baaed  thereon 
cannot  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §8  1743-1755;  Dec.  Dig.  i 
301.*J 

9.  Appeal  and  Eebob  (8  1001*)— New  Trial 
—Evidence. 

The  Supreme  Court  will  not  grant  new 
trial  upon  the  grounds  that  the  evidence  does 
not  sustain  the  verdict,  where  there  is  any  sub- 
stantial evidence  in  the  record  to  support  the 
verdict. 

*  [Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  8S  3922-3934;  Dec  Dig.  | 
1001.*] 

Appeal  from  District  Conrt,  Yuma  Coun- 
ty ;   before  Justice  Edward  Kent 

Action  by  D.  J.  Brlslin  against  Felix  May 
hew.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Peter  T.  Robertson,  Eugene  S.  Ives,  and 
S.  L.  Pattee,  for  appellant  Ross  &  O'Sulli- 
van  and  Timmons  &  Baxter,  for  appellee. 

LEWIS,  J.  This  was  an  action  commenc- 
ed by  the  plaintiff  and  appellee,  D.  J.  Brls- 
lin,   against    the   dct'ondnnt    :ind    appellant, 


•For  other  cases  sm  uun*  topic  and  section  NUMBER  In  Dec  *  Am.  Btg*.  1907  to  date,  *  Reporter  Indeze* 
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Felix  Mayhew,  to  recover  for  services  ren- 
dered by  the  plaintiff  as  middleman  In  effect- 
ing an  optional  contract  of  sale  of  certain 
mining  properties  In  Yuma  county,  Ariz.  A 
verdict  in  the  sum  of  $2,000  was  rendered 
against  the  defendant,  upon  which  verdict 
Judgment  was  duly  entered.  A  motion  for 
new  trial  was  made,  which  was  denied,  and 
thereupon  this  appeal  was  taken. 

The  first  and  second  assignments  of  error 
criticize  the  following  rulings  of  the  trial 
court :  "Q.  Now,  Mr.  Brislln,  *  •  •  what 
did  you  understand  by  his  (the  defendant's) 
remark  to  you  at  that  time  and  place  as-  you 
have  testlfledl  to  'that  he  would  make  It  all 
right  with  you?  (The  defendant  objects  to 
the  question  as  Irrelevant  and  immaterial.) 
The  Court:  I  think  It  would  be  competent 
for  the  witness  to  state  what  he  understood 
by  It  It  would  be  a  matter  for  the  Jury  to 
determine  what  the  meaning  was.  I  over- 
rule the  objection.  Counsel :  The  defendant 
excepts  to  the  ruling  of  the  court'  My  ob- 
jection Is  that  It  asks  for  a  conclusion,  and 
that  it  Is  Incompetent  and  Immaterial.  A. 
My  understanding  was  that  I  was  to  get 
the  usual  commission  on  the  purchase  price 
of  the  property.  (The  defendant  moves  the 
court  to  strike  out  the  answer  of  the  wit- 
ness to  the  preceding  question.)  The  Court : 
I  deny  the  motion."  The  rulings  of  the 
trial  court  are  correct  Wigmore  says: 
"Nevertheless,  for  two  reasons  It  Is  usually 
necessary  to  inquire  what  the  'understand- 
ing' of  each  party  was:  First  because  it  may 
appear  that  both  gave  the  same  sense  to 
the  words,  and  thus  no  conflict  will  exist  and 
the  common  sense  may  be  accepted  and  en- 
forced; and,  secondly,  because.  If  there  is  a 
conflict  the  different  senses  must  be  exam- 
ined. It  thus  appears  that  we  must  discrim- 
inate betwem  enforcing  the  private  'under- 
standing' of  one  party,  and  receiving  evi- 
dence of  such  a  private  'understanding.' 
Rulings  of  exclusions  will  usually  or  often 
mean  in  reality,  not  that  the  evidence  should 
not  be  listened  to,  but  that  the  private  'un- 
derstanding' will  not  be  enforced."  Wig- 
more  on  Evidence  (1904)  i  1971,  subd.  "a." 
This  statement  Is  applicable  to  the  rulings 
here  presented.  The  record  disclosed  that 
the  appellant  and  appellee  were  friends,  and 
that  the  appellee  was  not  engaged  regularly 
in  the  brokerage  business.  The  expression 
used  by  the  appellant  "that  he  would  make 
it  all  right  with  him"  was  not  free  from  am- 
biguity. It  might  be  a  mere  expression  of 
generous  intent  or  a  definite  promise  of  pay- 
ment for  services  rendered.  Hence  it  was 
proper  that  the  private  understanding  of 
the  promisee  should  be  placed  before  the  ju- 
ry, not  for  the  puriwse  of  enforcing  such  un- 
derstanding, but  for  the  purpose  of  aiding 
the  jury  in  determining  the  sense  in  which 
the  words  were  used,  and  In  finding  whether 
the  parties  came  to  an  agreement  in  accord 
with  the  private  understanding  of  the  ap- 
pellee. 


The  third  assignment  of  error  is  as  to  the 
ruling  of  the  trial  court  admitting  in  evi- 
dence the  complaint  together  with  the  con- 
tracts annexed  thereto.  It  is  argued  by  ap- 
pellant that  the  plainUff  had  fulflUed  his 
contract  of  employment  prior  to  the  making 
of  said  contracts  and  that  they  were  Incom- 
petent and  immaterial.  The  complaint  al- 
leges that  the  contract  of  employment  re- 
quired the  plaintiff  to  act  as  a  middleman 
for  the  purpose  of  negotiating  a  mining  deal 
between  the  said  defendant  and  R.  K.  Hum- 
phrey and  Charles  H.  Fay  upon  terms  and 
conditions  to  be  fixed  by  said  defendant,  and 
that  said  defendant  agreed  to  pay  the  plain- 
tiff a  reasonable  compensation  for  said  serv- 
ices. It  further  alleges  the  performance  of 
the  contract  by  -  the  plaintiff,  and  that  a 
"deal"  was  effected  in  the  manner  and  form 
set  forth  in  certain  contracts,  copies  of 
which  were  attached  as  exhibits  thereto. 
The  record  shows  an  expressed  exclusion  of 
the  objection  that  the  proffered  evidence  was 
incompetent;  the  sole  objection  being  that 
the  evidence  was  immaterial.  These  con- 
tracts were  material  to  show  an  essential 
element  of  the  plaintiff's  case,  namely,  that 
a  "deal"  was  effected.  They  related  to  the 
same  deal,  and  the  lat^  contracts  were  but 
modifications  of  the  earlier  and  informal 
memoranda  of  the  agreement 

The  fourth  assignment  of  error  relates  to 
alleged  error  in  admitting  evidence  that  cer- 
tain amounts  of  money  had  been  paid  on  the 
purchase  price  of  the  mining  claims  subse- 
quent to  the  giving  of  the  option  and  to  the 
commencement  of  the  action.  The  rulings 
of  the  trial  court  upon  the  admission  of  the 
evidence  complained  of  were  made  while  the 
plaintiff  was  on  his  main  case.  The  com- 
plaint, in  addition  to  the  contract  of  employ- 
ment and  the  various  optional  contracts 
hereinabove  referred  to,  alleged  that  under 
the  said  contracts  the  purchasers  had  paid 
$227,500  upon  the  purchase  price  of  $300,000, 
and  were  able,  ready,  and  willing  to  pay  the 
remainder  as  the  same  became  due,  and  that 
the  full  purchase  price  would  be  paid  in  ac- 
cordance with  the  contract  The  only  direct 
evidence  as  to  the  contract  of  employment 
was  that  of  the  plaintiff  who  stated  "that 
he  was  to  get  the  usual  commission  on  the 
purchase  price  of  the  property ;  that  bis  un- 
derstanding was  that  If  the  deal  fell 
through,  be  was  not  expecting  anything." 
Without  regard  to  the  doctrine  of  multiple 
admissibility,  which  might  be  determlnatire 
of  the  question,  we  will  consider  the  evidence 
as  bearing,  not  upon  the  right  of  the  plain- 
tiff and  appellee  to  compensation,  but  as 
tending  to  afford  a  basis  for  determining  the 
amount  of  the  compensation.  This  latter  la 
the  ground  of  objection  argued  by  the  appel- 
lant, who  contends  that  the  contract  was  ful- 
ly performed  when  the  apiiellee  had  brought 
the  parties  together,  and  they  bad  made  a 
deal,  and  that  (be  admission  of  evidence  of 
payments  to  appellant  of  large  sums  after 
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the  completion  of  the  deal  and  the  commence- 
ment of  the  snit  had. an  Injarious  effect  and 
Inevitable  tendency  to  swell  the  amoimt  which 
might  otherwise  have  been  awarded  to  the 
appellee.  The  appellant  endeavors  to  dis- 
tinguish between  the  rules  which  should  gbr- 
ern  the  admissibility  of  evidence  as  to  the 
reasonable  value  of  a  broker's  and  middle- 
man's services.  He  calls  attention  to  the 
fact  that  a  broker  is  only  entitled  to  com- 
X>ensatlon  upon  effecting  a  sale,  and  that  the 
purchase  price  Is  a  proper  basts  for  deter- 
mining the  value  of  his  services  because  of 
the  nature  of  the  duty  required.  He  urges 
that  it  Is  not  so  with  the  middleman,  who 
has  only  occasion  to  Introduce  the  parties, 
and  whose  compensation  is  nowise  contin- 
gent upon  the  completion  of  a  sale.  This 
does  not  place  the  brolcer  and  middleman  in 
different  categories  with  respect,  to  their 
compensation.  A  broker's  employment  may 
be  to  negotiate  a  contract  other  than  that  of 
sale,  and  In  such  case  he  is  entitled  to  his 
compensation  upon  a  showing  that  he  Is  the 
efficient  cause  of  the  formation  of  a  contract 
In  accordance  with  the  terms  of  his  employ- 
ment. He  may  be  employed  as  well  to  effect 
a  conditional  or  optional  sale  of  a  property 
as  to  effect  a  sale  absolute,  and  would  In  ei- 
ther event  be  entitled  to  his  commission.  So 
with  the  middleman.  He  may  be  employed 
for  divers  purposes.  His  right  to  compen- 
sation accrues  when  he  has  performed  his 
contract  The  compensation  of  the  middle- 
man, like  that  of  the  broker.  Is  usually  con- 
tingent upon  success.  The  results  sought 
by  the  employer  may  differ,  and  the  test  of 
the  admissibility  of  evidence  may  vary  with 
the  results  sought  The  amount  of  compen- 
sation to  be  allowed  a  broker  may  differ 
from  that  to  be  allowed  a  middleman,  for 
the  service  demanded  of  the  first  may  be, 
and  generally  Is,  greater  than  that  demand- 
ed of  the  second.  But  we  are  now  concern- 
ed not  with  the  amount  of  compensation,  but 
with  the  evidence  admissible  to  afford  a 
basis  for  the  determination  of  such  amount. 
In  this  case  the  employment  of  the  middle- 
man was  for  the  purpose  of  introducing  cer- 
tain parties  with  whom  the  principal  might 
effect  a  deal.  Such  deal  was  effected.  The 
middleman's  contract  was  thus  consummat- 
ed. So  far  the  proof  of  the  making  of  the 
optional  contracts  establishes  one  element  of 
appellee's  case.  It  does  not  however,  nec- 
essarily furnish  the  measure  of  appellee's 
compensation.  That  may  be  an  Independ- 
ent element  Under  appellee's  testimony,  the 
compensation  was  contingent  not  upon  the 
effecting  of  a  deal,  but  of  a  deal  resulting  in 
sul>stantlal  benefit  to  appellant  This  was 
not  an  unreasonable  construction  of  the  lan- 
guage used  by  the  parties  as  applied  to  the 
facts  in  the  case.  Hammond  v.  Crawford,  6(i 
Ked.  425,  14  O.  C  A  109. 

No  authority  is  cited  by  appellant  holding 
the  evidence  inadmissible  of  which  complaint 


Is  here  made.  "We  find  no  authority  directly 
in  point  as  to  middlemen.  The  reasoning 
adopted  in  the  more  usual  cases  of  the  real 
estate  broker  Is  applicable.  His  contract  is 
completed,  and  he  is  entitled  to  compensa- 
tion, even  though  he  be  employed  for  the 
purposes  of  sale  when  he  has  Introduced  a 
purchaser  and  his  principal  chooses  to  waive 
that  requirement  and  enters  Into  an  optional 
contract.  The  broker  In  such  case  Is  permit- 
ted to  show  that  subsequent  thereto  the  op- 
tion has  been  exercised,  and  the  courts  allow 
him  compensation  upon  the  basis  of  the 
amount  paid  thereon.  Glider  v.  Davis,  13T 
N.  Y.  504,  33  N.  B.  699,  20  L.  R.  A.  398. 
"The  compensation  to  be  made  In  such  cases 
Is  by  the  ordinary  Judgment  of  business  men 
measured  by  the  results  attained.  It  Is  not 
limited  by  the  time  occupied  or  the  labor  be- 
stowed." Forsyth  v.  Doolittle,  120  U.  S.  73- 
78,  7  Sup.  Ct  408,  30  L.  Ed.  586;  Boardman 
V.  Hanks  (1904)  185  Mass.  555,  70  N.  E.  1012; 
Black  V.  Stump  et  al.,  73  Md.  160,  20  AU. 
788,  10  L.  R.  A.  103.  There  was  no  error  In 
the  rulings  of  the  trial  court  in  admitting- 
the  evidence  complained  of  in  this  assign- 
ment 

The  fifth  assignment  of  error  Is  not  argued 
In  appellant's  brief,  and  we  therefore  give  It 
no  consideration.  Ball  v.  Hartman,  9  Ariz. 
821,  83  Pac.  358. 

The  sixth  assignment  of  error  relates  to 
alleged  error  In  the  sustaining  of  an  objec- 
tion to  a  hypothetical  question  upon  crossr 
examination  addressed  to  a  witness  who  bad 
testified  as  to  the  value  of  the  services  ren- 
dered by  appellee.  The  ruling  was  based  up- 
on the  ground  that  there  was  no  testimony 
tending  to  support  the  facts  assumed  In  the 
question.  There  Is  a  suggestion  In  the  brief 
of  appellants  that  the  latitude  allowed  In 
the  cross-examination  of  an  expert  witness 
should  have  permitted  an  answer  because 
It  would  bear  upon  the  witness'  qualification 
to  testify.  This  point  is.  not  seriously  urg- 
ed,' and  examination  of  the  record  discloses 
that  the  question  was  not  asked  for  that 
purpose.  The  question  occurs  at  the  con- 
clusion of  a  rigorous  cross-examination,  and 
the  sole  value  of  an  answer  thereto  would 
be  to  give  an  estimate  of  the  value  of  the  ap-' 
pellee's  services  If  rendered  under  the  facts 
assumed  In  the  question.  Without  setting 
forth  the  question,  it  being  somewhat  long, 
it  is  sufficient  to  say  that  It  contains  elements 
of  fact  which  were  not  in  evidence.  There 
must  be  evidence  tending  to  prove  the  ma- 
terial facts  assumed  in  a  hypothetical  ques- 
tion before  an  answer  thereto  may  be  per- 
mitted. This  rule  is  not  changed  upon  cross- 
examination  where  the  question  purports  to 
relate  to  the  specific  facts  of  the  case,  and 
Is  asked  for  the  purpose  of  eliciting  an  an- 
swer as  to  the  value  of  the  services  rendered. 
Nichols  v.  Oregon  Short  Line  Ry.  Co.,  25 
Utah.  240,  70  Pac.  996. 

Assignments  of  error  Nos.  7  to  IS,  inclns- 
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Ive,  relate  to  the  giving  and  refusing  of  In- 
structions to  tbe  Jury.  The  record  discloses 
that  the  motion  for  new  trial  falls  to  allege 
error  in  the  giving  or  the  refusing  of  Instruc- 
tions. We  therefore  cannot  consider  these  as- 
signments. Plckthall  T.  Steinfeld  (1909)  100 
Pac.  779;  Steinfeld  v.  Plckthall,  Id.;  Prlngle 
V.  King,  9  Ariz.  76,  78  Pac.  367. 

The  fourteenth  and  fifteenth  assignments 
of  error  relate  to  error  In  the  overruling  of 
motion  for  new  trial,  and  raise  questions  al- 
ready considered  and  disposed  of  under  the 
other  assignments  of  error. 

Assignments  16  and  17  allege  error  in  over- 
ruling tbe  defendant's  motion  for  new  trial 
upon  the  grounds  that  the  evidence  does  not 
sustain  the  verdict,  and  that  tbe  evidence 
does  not  sustain  the  Judgment  We  have  ex- 
amined the  record,  and  find  that  there  Is 
some  evidence  in  support  of  every  allegation 
of  the  complaint  essential  to  tbe  verdict  and 
Judgment.  This  court  will  not  grant  a  new 
trial  upon  the  grounds  alleged  where  there  Is 
any  substantial  evidence  in  the  record  to 
support  tbe  verdict  and  Judgment.  Goldman 
V.  Sotelo,  7  Ariz.  23,  23  Pac.  690;  D.  S.  v. 
Copper  Queen  M.  Co.,  7  Ariz.  80,  00  Pac.  885 ; 
Maricopa,  etc.,  Ry.  Co.  v.  Dean,  7  Ariz.  104, 
60  Pac.  871;  Old  Dominion,  etc.,  Co.  v.  An- 
drews, 6  Ariz.  205,  06  Pac.  909 ;  McGowan  v. 
Sullivan,  6  Ariz.  334,  62  Pac.  080;  United 
States  V.  Chung  Sing,  4  Ariz.  217,  36  Pac. 
205;  Miller  v.  Green,  3  Ariz.  205,  73  Pac. 
399;  Barter  v.  County  of  Pima,  2  Ariz.  88, 
11  Pac.  62 ;  Copper  Queen  M.  Co.  v.  Arizona, 
etc.,  Co.,  2  Ariz.  10,  7  Pac.  718;  O'Toole  v. 
Melander.  2  Ariz.  392,  17  Pac.  564;  Tweed  v. 
Lowe,  1  Ariz.  488,  2  Pac.  757. 

The  Judgment  of  the  trial  court  Is  affirmed. 

CAMPBELL  and  DOB,  JJ.,  concur. 
DOAN,  J.,  not  Bitting. 

(13  Aril.  95) 

SANTA  ft,  P.  &  P.  RT.  CO.  v.  ARIZONA 

SMELTING  CO.  et  al. 
(Supreme   Court  of  Arizona.     April   2,   1910.) 

Cabriers  (S  197*)— Freight— Right  to  Lien 

—Carrying  on  Mill. 

Civ.  Code  1901.  par.  2906,  gives  persons 
who  labor  or  furnish  material  for  carrying  on 
of  a  mill  a  lien  on  the  same  for  the  amount  dne 
them  therefor.  Held,  that  a  carrier  is  not  en- 
titled to  a  lien  thereunder  for  freight  charges  in 
transporting  ore  belonging  to  another  to  an  ore 
mill  as  for  labor  for  the  carrying  on  of  the  mill : 
its  labor  being  incidental  to  the  furnishing  of  the 
material  rather  than  to  the  carrying  on  of  tbe 
mill  after  tbe  material  was  received. 

[EJd.  Note. — For  other  cases,  see  Carriers,  Dec. 
Dig.  {  197.»] 

Appeal  from  District  Court,  Yavapai  Coun- 
ty;  before  Justice  Richard  B.  Sloan. 

Action  by  the  Arizona  Smelting  Company 
and  another  against  tbe  Santa  F6,  Prescott 
&  Pboenl-r  Railway  Company,  which  filed  a 
cross-conipliilnt.     A  demurrer  to  tbe  cross- 


complaint  was  sustained,  and  defendant  ap- 
peals.   Affirmed. 

The  Santa  F6,  Prescott  &  Pheenix  Railway 
Company  filed  a  cross-complaint  in  this  suit 
in  tbe  district  court,  seeking  to  have  its  lien 
established  for  charges  for  transportation  of 
ore  to  the  smelting  company.  A  general  de- 
murrer to  tbe  complaint  was  sustaiued,  and 
from  Judgment  entered  thereon  the  railway 
company  has  appealed. 

T.  J.  Norton,  E.  W.  Camp,  and  Paul  Burks, 
for  appellant.  Yyne  Sc  Lamson,  Crocker  & 
Wlckes,  Norris  &  Ross,  and  Heniy  L.  Hook- 
er, for  appellees. 

KENT,  C.  J.  This  appeal  involTes  the 
construction  of  paragraph  2906  of  tbe  Re- 
vised Statutes  of  1901,  which  reads  as  fol- 
lows: "AU,  foundrymen,  boiler  makers,  and 
all  persons  who  labor  or  furnish  mactiinery, 
boilers,  castings,  or  other  material  for  the 
construction,  alteration,  repairs,  or  carrying 
on  of  any  mill,  manufactory,  or  hoisting 
works  at  the  request  of  the  owner  thereof, 
or  bis  agent,  shall  have  a  lien  on  the  same  for 
the  amount  due  him  or  them  therefor."  It 
is  the  contention  of  the  appellant  that,  under 
this  statute.  It  is  entitled  to  have  establislied 
a  lien  for  freight  charges  for  ore  transported 
by  It  to  the  smelting  company.  It  is  not 
claimed  by  the  appellant  that  it  is  entitled  to 
a  lien  by  virtue  of  the  provision  that  all  per- 
sons who  furnish  material  for  the  carrying 
on  of  a  mill  are  entitled  thereto,  because  the 
ore  transported  was  not  tbe  property  of  the 
railroad  company,  but  was  transported  by  It 
merely  as  a  carrier.  The  contention  Is  that, 
by  reason  of  such  transportation,  tbe  railroad 
company  has  labored  for  tbe  carrying  on  of 
the  mill.  It  has  been  held  under  a  statute 
giving  a  lien  to  any  person  who  j)erform3  la- 
bor or  furnishes  material  In  the  erection  of 
a  house  that  a  person  who  hauls  lumber  to 
be  used  in  such  construction  was  as  much  en- 
titled to  tbe  benefit  of  the  lien  as  tbe  mate- 
rialman who  furnished  the  lumber  and  the  la- 
borers who  actually  erected  the  building. 
Fowler  &  Guy  v.  Pompelly  (Ky.)  76  S.  W. 
173.  It  has  also  been  held  that  under  a 
statute  giving  a  lien  for  all  persons  per- 
forming labor  in  the  erection  of  a  mill, 
manufactory,  etc.,  a  teamster  hauling  mate- 
rial to  and  from  a  ditch  in  a  public  street 
was  entitled  to  a  lien  for  services  Incidental- 
ly necessary  to  the  erection  of  a  steam  heat- 
ing plant.  Wells  v.  Christian,  165  Tnd.  662, 
76  N.  El  518.  Other  cases  are  also  cited 
wbere  the  courts  have  held  that  persons  haul- 
ing materials  at  tbe  request  of  the  owner  and 
contractor  are  entitled  to  the  benefits  of  the 
statute  giving  a  lien  for  work  in  tbe  erection 
of  buildings.  In  Re  Hope  Mining  Company. 
1  Sawy,  710,  Fed.  Cas.  No.  6,631,  9  Morrison, 
Mining  Reports.  364.  the  United  States  Dis- 
trict Court  for  tbe  District  of  Nevada  held 
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that  under  a  rimllar  statute  to  the  one  in 
question  a  teamster  hauling  quartz  to  the 
mill  was  a  person  performing  labor  In  car- 
rying on  the  mill,  and  entitled  to  the  benefit 
of  the  Hen  law.  This  ruling  was  afterwards 
followed  by  the  Supreme  Court  of  Nevada  In 
the  case  of  Gould  v.  Wise,  IS  Nev.  253,  3 
Pac.  30. 

The  appellant  contends  that  there  Is  no 
distinction  in  principle  between  the  position 
of  a  private  carrier  thus  allowed  a  lien  and 
that  of  a  railroad  company,  a  public  carrier; 
that  the  fact  that  a  railroad  corporation,  as 
such  public  carrier,  has  a  Hen  for  freight, 
which  lien  ceases  with  the  delivery  of  the 
goods,  does  not  debar  it  from  the  enjoyment 
of  the  lien  under  the  statute  In  question, 
which  attaches  upon  delivery  and  after  the 
extinguishment  of  the  former  Hen.  It  Is  ar- 
gued with  some  plausibility  that  the  labor  of 
transportation  of  materials  and  supplies  is  as 
essential  to  the  operation  and  carrying  on  of 
the  mill  as  are  the  materials  furnished; 
that  such  labor  in  many  cases  is  of  far  more 
value  than  the  material  and  supplies  trans- 
ported; that  such  labor  enters  into  and  con- 
stitutes part  of  the  value  of  the  material  and 
supplies,  without  which  the  mill  could  not 
be  operated  or  carried  on;  that  this  territo- 
ry Is  from  a  manufacturing  point  of  view  a 
new  country;  that  its  policy  is  and  has  been 
to  develop  Its  mines  and  manufactures  of 
all  kinds;  that  Its  laws  have  been  enacted 
with  that  end  in  view,  and  for  that  purpose 
a  liberal  policy  was  established  to  favor  the 
building  of  railroads  and  other  public  enter- 
prises; that  here,  as  in  all  new  countries, 
the  greatest  single  difficulty  Is  the  absence  of 
large  capital  with  which  to  Install  and  carry 
on  manufacturing  enterprises;  that  it  is  the 
policy  of  the  law  to  so  provide  that  the 
srreatest  amount  of  business  may  be  done 
with  the  limited  capital  available;  that,  for 
these  reasons,  shippers  of  ores  were  allowed 
a  lien  upon  the  smelter  in  order  to  Induce 
them  to  extend  credit,  and  not  to  require  the 
payments  for  ore  to  be  made  in  advance;' 
that  there  Is  no  reason  why  railroad  com- 
panies should  not  be  given  the  same  induce- 
ment to  deliver  the  ore  without  requiring 
payment  in  advance  of  the  freight  charges; 
that  freight  charges  on  ore  are  uniformly 
based  on  the  value  of  the  ore  per  ton,  and  It 
ifl  only  after  the  smelting  of  the  ore  that  the 
value  of  It  and  the  consequent  freight  char- 
ges are  accurately  known;  that  this  method 
of  making  freight  rates  Is  of  long  standing 
through  the  United  States  and  was  well 
known  to  the  Legislature  when  it  enacted  the 
lien  laws  in  question;  that  the  nature  of  the 
smelting  business  and  the  conditions  prevail- 
ing in  this  part  of  the  country  make  it  nec- 
essary that  railroads  be  allowed  the  same 
lien  as  that  allowed  to  those  furnishing  the 
materials  transported;  that  the  statute  is  a 
remedial  one,  and  should  be  construed  liber- 
ally, not  only  with  respect  to  the  remedy,  but 
also  with  respect  to  the  right. 

108  P.— 17 


We  find  no  difficulty  In  determining  that  a 
corporation  may  labor,  within  the  meaning 
of  the  statute,  nor  do  we  think  that  the  fact 
that  the  railroad  company  may  have  a  lien 
for  freight  would  operate  to  prevent  Its 
claiming  a  Hen  under  this  statute  If  the  lan- 
guage of  the  statute  permits.  We  have  to 
determine.  If  we  can,  from  the  language  of 
the  statute  and  the  conditions  existing  at 
the  time  of  Its  passage,  the  Intent  of  the  Leg- 
islature. The  law  applies  to  two  classes  of 
persons:  First,  those  who  furnish  material 
for  the  carrying  on  of  the  mill ;  second,  those 
who  labor  for  the  carrying  on  of  the  mill. 
The  appeUant  does  not  claim  to  come  within 
the  first  of  these  classes,  but  within  the  sec- 
ond. The  distinction  between  the  two  classes 
of  liens,  we  think,  has  not  always  been  ob- 
served by  the  courts.  For  Instance,  in  the 
Hope  Mining  Case,  supra,  upon  which  the 
appellant  especially  relies,  the  court  held 
that  the  Hen  attached  because  "the  labor  of 
hauling  the  quartz  to  a  mill  of  this  character 
is  indispensable  to  carrying  it  on";  or,  in 
other  words,  that,  as  the  ore  transported 
was  Indispensable  to  carrying  on  the  mill, 
therefore  in  such  carriage  the  teamster  was 
"performing  labor  in  carrying  on  the  mill." 
The  materials  being  essential,  their  transpor- 
tatioii  to  the  mill  was,  of  course,  essential  to 
the  carrying  on  of  the  mlU,  Just  as  furnish- 
ing the  material  was  essential  to  the  carry- 
ing on  of  the  mill;  but,  because  the  material 
was  essential  In  carrying  on  the  mlH,  It  does 
not  follow  that  the  carrier  thereof  to  the 
mill  labors  In  the  carrying  on  of  the  mill, 
any  more  than  the  producer  of  the  material 
from  the  ground  labors  in  the  carrying  on  of 
the  mill.  The  carrier  labors  It  is  true,  but 
his  labor  Is  In  the  transportation  and  car- 
riage, and  therefore  labor  incidental  to  the 
furnishing  of  the  material  rather  than  inci- 
dental to  the  carrying  on  of  the  mill  after 
the  material  is  received.  In  the  Fowler  & 
Guy  Case,  supra,  the  court  held  that,  as  the 
person  furnishing  the  material  had  a  lien 
and  the  person  erecting  the  building  had  a 
lien,  the  teamster  whose  work  was  Just  as 
Important  to  the  erection  of  the  building 
ought  also  to  have  a  lien.  That  Is  the  argu- 
ment urged  here — the  man  who  furnishes  the 
ore  has  a  Hen,  the  man  who  stokes  the  ore 
has  a  lien,  if  they  have  liens  the  carrier, 
whose  work  Is  as  Important  to  the  carrying 
on  of  the  mill  as  either,  ought  also  to  have 
a  Hen.  The  answer  Is  that,  conceding  that 
he  ought  to  have  It,  the  statute,  while  giving 
it  to  the  man  who  furnishes  It  and  to  the 
man  who  stokes  It,  does  not  give  it  to  the 
carrier.  We  are  not  concerned  here  whether 
one  furnishing  supplies  may  not  also  have  a 
Hen  for  the  cost  of  transporting  such  sup- 
plies-as  an  Incident  to  his  Hen  for  furnishing. 
What  we  do  decide  Is  that  under  this  stat- 
ute as  it  exists  no  such  lien  for  carriage  is 
In  terms  given,  and  that,  if  such  Hen  exists, 
it  exists  as  an  Incident  only  to  the  lien  for 
furnishing,  and  cannot  be  availed  of  by  a 
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common  carrier  under  the  guise  of  work  for 
ttie  carrying  on  of  tlie  mill,  any  more  tban 
It  could  be  availed  of  by  the  producer  and 
furnisher  of  the  ore  as  work  done  in  carry- 
ing on  the  mill,  if  the  statute  did  not  give 
the  latter  a  specific  lien  for  such  furnishing. 
The  effect,  of  the  construction  contended  for 
is  to  read  into  the  statute  a  lien  for  trans- 
portation so  as  to  make  the  statute  read, 
in  effect,  "all  persons  who  furnish  or  trans- 
port materials  necessary  for  the  carrying 
on,"  etc. ;  l^ut  this  the  Legislature  has  not 
in  terms  done,  but  has  limited  the  Hen  to 
persons  furnishing  the  materials  and  to  per- 
sons laboring  in  the  carrying  on  of  the  mill. 
Whatever  may  be  the  effect  of  the  law  with 
respect  to  the  rights  thereunder  of  teamsters 
or  private  carriers  serving  the  millowner,  as 
to  which  we  express  no  opinion,  we  do  not 
think  it  was  the  intent  of  the  Legislature  in 
providing  a  lien  for  those  who  labor  in  the 
carrying  on  of  a  mill  to  give  by  this  statni  < 
a  lien  to  a  railroad  company  for  transporta- 
tion by  it  of  supplies.  We  are  strengthened 
In  our  belief  that  this  was  not  the  intention 
of  the  Legislature  by  the  fact  that  such  car- 
rier has,  without  the  statute,  a  lien  for  its 
freight  which  can  be  asserted;  that,  though 
the  actual  amount  of  such  freight  charges 
cannot,  perhaps,  be  ascertained  until  after 
the  smelting  of  the  ore,  the  difference  be- 
tween the  probable  and  the  actual  amount 
due  is  negligible  in  quantity,  and  the  rail- 
road company  may,  if  It  chooses,  collect  be- 
fore delivery  substantially  all  of  its  freight 
charges,  and  therefore  its  common-law  lien 
is  to  all  Intents  and  purposes  effective;  and, 
further,  that  if  the  Legislature  had  intended 
to  give  a  lien  for  such  transportation.  It 
would  have  been  easy  to  Include  such  lien  in 
express  terms  In  the  statute;  and,  further, 
because  the  operation  of  similar  lien  laws 
has  not  only  never  been  extended  by  any 
court  to  aHply  to  freight  charges  due  to  a 
railroad  corporation  as  a  common  carrier, 
but  respectable  authority  is  to  be  found 
holding  that  it  does  not  so  apply.  Seventh 
National  Bank  v.  Iron  Co.  (C.  C.)  35  Fed. 
436;  Fidelity  Insurance  Co.  v.  Iron  Co.  (C. 
C.)  81  Fed.  439;  American  Surety  Co.  v. 
Cement  Co.  (C.  C.)  110  Fed.  717 ;  Wilson  v. 
Whltcomb,  100  Pa.  547. 

We  'think  the  trial  court  was  right  in  sus- 
taining the  demurrer  to  the  complaint;  and 
its  Judgment  Is  affirmed. 

DOAN.  CAMPBELL,  LEWIS,  and  DOE, 
JJ.,  concur. 

(U  Ariz.  136) 

MARQUBZ  V.  TERRITORY. 
(Supreme  Court  of  Arizona.     April  2.   1910.) 

1.  Homicide  (S  135*)— Murder— Indictment- 
Means  AND  Manneb  of  Death- Failure 
TO  Sitow— Effect. 

Pen.  Code  1001.  §  172.  defines  miirder  as 

the  unlawful  killinj;  of  a  human  being  with  mal- 


ice aforethought,  etc.    Section  178  defines  mor- 

der  in  the  first  and  second  degrees.  Section 
824  provides  what  the  Indictment  must  contain. 
Section  820  provides  that  the  indictment  must 
be  direct  and  certain  as  to  the  party  and  of- 
fense charged  and  the  circamstances,  when  nec- 
essary to  constitute  a  complete  offense.  Sectii>n 
833  provides  in  what  cases  the  indictment  is 
deemed  sufiBcient.  Section  834  provides  that  ao 
indictment  shall  not  be  insufiicient  because  of 
formal  defects  or  imperfections  which  do  not 
prejudice  a  substantial  right  of  the  defendant 
upon  its  merits.  Held,  that  it  is  unnecessary  to 
set  forth  in  an  indictment  for  murder  the  means 
and  manner  of  death. 

[Ed.  Note.— -For  other  cases,  see  Homicid«, 
Cent  Dig.  §§  215,  210;   Dec  Dig.  f  135.*] 

2.  Jury  (8  133*)— Examination  of  Jukoss- 

qualification. 

Though  a  portion  of  the  testimony  of  cet^ 
tain  jurors  when  examined  on  their  voir  dire 
would  have  warranted  the  court  ifi  excusios 
them,  if  the  testimony  of  each  of  such  jurors 
taken  as  a  whole  justified  the  court  in  over- 
rtiling  challenges  to  them  there  was  no  error. 
■  [Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {§  580-598 ;   Dec.  Dig.  S  133.»] 

3.  JuRT  (§  108*)— Examination  of  Jctrobs— 
Death  Penalty— Scbuplea  Agajnst— Dis- 
qualification. 

The  court  properly  sustained  a  challenge  to 
a  juror  and  excused  another,  without  challenge, 
where  their  examination  on  voir  dire  showed 
that  they  possessed  such  conscientious  scruples 
against  the  death  penalty  as  to  disqualify  them. 
[Ed.  Note.— For  other  cases,  see  Jary,  Cent 
Dig.  §S  491,  496;   Dec.  Dig.  i  108.*] 

4.  Homicide  (|  290*)- iNSTBUonoNS  —  "Vari- 
ance—Effect. 

Where  the  indictment  in  a  prosecation  for 
murder  did  not  allege  that  deceased  bad  beat 
shot,  but  during  the  trial  it  was  conceded  that 
defendant  bad  shot  deceased,  the  use  of  the 
word  "shot"  in  a  charge  on  murder  in  the  sec- 
ond degree  was  not  error, 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  595;   Dec.  Dig.  §  290.*] 

Appeal  from  District  Court,  Tuma  C!oanty; 
before  Justice  John  H.  Campbell. 

Francisco  Marquez  was  convicted  of  mur- 
der in  the  first  degree,  and  he  appeals.  Af- 
firmed. 

H.  Wupperman  and  Fred  Ii.  Ingraham,  for 
appellant.  John  B.  Wright,  Atty.  Gen.,  for 
the  Territory. 


DOE,  J.  The  appellant  was  convicted  of 
the  crime  of  murder  in  the  first  degree,  and 
appeals  from  the  judgment  and  sentence  of 
the  court  Imposing  the  death  penalty. 

Under  the  first  assignment  of  error  it  Is 
urged  that  the  demurrer  to  the  Indictment 
should  have  been  sustained  for  the  reason 
that  the  latter  falls  to  state  the  means  by 
which  the  death  was  occasioned.  At  common 
law  great  particularity  in  setting  forth  the 
manner  of  the  death  and  the  means  by  which 
it  was  inflicted  was  required  in  an  Indictment 
for  murder;  but  the  frequency  with  which 
miscarriages  of  justice  occurred  through 
variances  between  the  allegations  and  proof 
and  the  consequent  tendency  to  bring  the  ad- 
ministration of  justice  into  disrepute  have 
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led  to  a  marked  relaxation  In  the  rigidity  of 
the  requirements  o^  a  valid  indictment,  both 
bj  judicial  decisions  and  statutory  enact- 
ments. The  requirement  that  the  means  and 
manner  of  death  should  be  set  forth  with 
partlcnlarltf  In  the  indictment  was  based  up- 
on the  theory  that  socb  information  was  an 
essential  right  of  the  defendant  and  neces- 
sary to  the  preparation  of  his  defense.  In 
Commonwealth  t.  Webster,  6  Cush.  (Mass.) 
295,  52  Am.  Dec.  711,  the  court  sustained  an 
allegation  that  the  homicide  was  committed 
"In  some  way  and  manner,  and  by  some 
Ineans,  Instruments,  and  weapons,  to  the  Jury 
unknown."  This  form  of  allegation  is  now 
generally  regarded  as  sufficient,  even  though 
it  appears  at  the  trial  that  by  proper  dili- 
gence the  grand  Jury  might  have  learned  the 
nature  of  the  instrument  Wharton  on  Homi- 
cide (3d  Ed.)  8S2.  If  it  be  conceded  that  such 
information  constitutes  a  substantial  right  of 
the  defendant  and  Is  necessary  to  his  defense. 
It  is  difficult  to  see  upon  what  theory  he  may 
be  deprived  of  it.  If,  however.  Information 
of  the  means  and  manner  of  death  does  not 
constitute  a  substantial  right  of  the  defend- 
ant, any  reference  to  the  matter  in  the  in- 
dictment would  seem  unnecessary. 

The  provisions  of  our  Penal  Code  of  1901 
affecting  the  questions  under  consideration 
are  as  follows : 

"Par.  172.  Murder  la  the  unlawful  killing 
of  a  human  being  with  malice  aforethought 
Such  malice  is  express  or  Implied.  It  Is  ex- 
press when  there  Is  manifested  or  deliberate 
Intention  unlawfully  to  take  away  the  life  of 
a  fellow  creature;  It  is  implied  where  no 
considerable  provocation  appears,  or  when 
the  circumstances  attending  the  killing  show 
an  abandoned  and  malignant  heart 

"Par.  178.  All  murder  which  Is  perpetrat- 
ed by  means  of  poison  or  lying  In  waU,  or  by 
any  other  kind  of  wilful  deliberate  and  pre- 
meditated killing,  or  which  is  committed  In 
the  perpetration  of,  or  attempt  to  perpetrate, 
arson,  rape^  robbery,  burglary  or  mayhem,  is 
murder  of  the  first  degree,  and  all  other  kinds 
of  murder  are  of  the  second  degree." 

"Par.  82i.  The  indictment  must  contain: 
(1)  The  title  of  the  action,  specifying  the 
name  of  the  court  to  which  the  same  is  pre- 
sented and  the  names  of  the  parties.  (^  A 
statement  of  the  acts  constituting  the  offense 
In  ordinary  and  concise  language  and  in  such 
manner  as  to  enable  a  person  of  common  un- 
derstanding to  know  what  is  intended." 

"Par.  826.  The  indictment  must  be  direct 
and  certain  as  it  regards:  (1)  The  party 
charged.  (2)  The  offense  charged.  (3)  The 
particular  circumstances  of  the  offense  charg- 
ed when  they  are  necessary  to  constitute  a 
complete  offense." 

"Par.  833.  The  indictment  Is  sufficient,  if  It 
can  be  understood  therefrom :  (1)  That  It  Is 
entitled  in  a  court  having  authority  to  re- 
ceive it  though  the  name  of  the  court  be  not 
stated.  (2)  That  it  was  found  by  a  grand 
Jury  of  the  cuurty  in  which  the  court  was 


held.  (3)  That  the  defendant  Is  named,  or, 
if  his  name  cannot  be  diacorered.  that  he  Is 
described  by  a  fictitious  name,  with  a  state- 
ment that  his  true  name  is  to  the  jury  un- 
known. (4)  That  the  offense  was  committed 
at  some  place  within  the  jurisdiction  of  the 
conrt  except  where  the  act  though  done 
without  the  local  jurisdiction  of  the  county, 
is  triable  therein.  (5)  That  the  offense  was 
committed  at  some  time  prior  to  the  time  of 
the  finding  the  indictment  ((>)  That  the  act 
or  omission  charged  as  the  offense  is  clearly 
and  distinctly  set  forth  in  ordinary  and  con- 
cise language,  and  In  such  manner  as  to  en- 
able a  person  of  common  understanding  to 
know  what  Is  Intended.  (7)  That  the  act  or 
omission  charged  as  the  offense  Is  stated  with 
sncb  a  degree  of  certainty  as  to  enable  the 
court  to  pronounce  judgment  upon  a  convic- 
tion, according  to  the  right  of  the  case. 

"Par.  834.  No  indictment  is  insufficient,  nor 
can  the  trial,  judgment  or  other  proceeding 
thereon  be  affected  by  reason  of  any  defect 
or  imperfection  in  matter  of  form  which  does 
not  tend  to  the  prejudice  of  a  substantial 
right -of  the  defendant  upon  its  merits." 

These  provisions,  having  been  adopted  from 
California,  there  was  adopted  with  them,  by 
necessary  implication,  the  settled  construc- 
tion given  them  by  the  Supreme  Court  of  Cal- 
ifornia prior  thereto.  That  court  had  repeat- 
edly and  uniformly  construed  these  provi- 
sions of  the  Penal  Code  and  held  that  It  was 
unnecessary  to  set  forth  in  the  indictment 
the  means  and  manner  of  death,  and  that  the 
failure  so  to  do  deprived  the  defendant  of  no 
substantial  right  In  Molina  v.  Territory,  95 
Pac.  102,  the  only  case  In  which  the  question 
has  heretofore  been  before  this  court,  this 
construction  was  adopted;  the  California 
cases  being  cited  in  the  opinion. 

Of  the  remaining  10  assignments  of  orroc, 
7  are  based  upon  the  overruling  by  the  court 
of  challenges  of  defendant  to  that  number  of 
jurors.  iNo  showing  is  made  as  to  whether 
the  defendant  exhausted  his  peremptory  chal- 
lenges; but  it  appears  from  the  record  that 
only  three  of  such  jurors  were  'finally  select- 
ed, and  while  the  portions  of  the  testimony 
4>f  such  jurors,  which  were  presented  Ui  ap- 
pellant's brief,  taken  alone,  might  give  rise 
to  a  different  Inference,  the  testimony  of  each 
of  such  jurors  as  a  whole  fully  justifies  the 
rulings  complained  of.  The  principles  ap- 
plied by  the  court  In  reaching  this  conclusion 
have  been  discussed  at  length  by  Chief  Jus- 
tice Kent  speaking  for  the  court,  in  Leigh  v. 
Territory,  10  Ariz.  120,  86  Pac.  948. 

Two  assignments  of  error  are  based  upon 
the  sustaining  of  a  challenge  to  the  juror  P. 
D.  Sargent  and  the  excusing  by  the  court 
without  challenge,  of  the  juror  George  W. 
Sells.  The  examination  of  these  jurors  up- 
on their  voir  dire  clearly  shows  that  each  of 
them  was  possessed  of  such  conscientious 
scruples  against  the  infliction  of  the  death 
penalty  as  to  disqualify  them. 

The  remaining  assignment  is  directed  to 
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the  following  portion  of  the  charge  of  the 
court :  "If  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  said  P.  B. 
Hodges  was  unlawfully,  feloniously,  and  un- 
justifiably shot  and  killed  by  the  defendant 
as  charged  in  the  indictment,  •  •  •  then 
It  is  your  duty  to  find  the  defendant  guilty 
of  murder  of  the  second  degree" — for  the 
reason  that  the  deceased  is  not  alleged  in  the 
indictment  to  have  been  shot ;  but  during  the 
trial  It  seems  to  have  been  conceded  that  the 
defendant  had  shot  the  deceased,  and  we  can 
conceive  of  no  possible  theory  upon  which  the 
defendant  could  have  been  injured  by  the  In- 
advertent use  of  the  word  In  the  portion  of 
the  charge  complained  of. 

No  error  appearing  from  the  record,  the 
Jndgment  of  the  district  court  is  affirmed. 

KENT,  O,  J.,  and  DOAN  and  LEWIS,  JJ., 
concur. 

(13  Artz.  2S») 

CONCHIN  V.  EL  PASO  4  S.  W.  R.  CO. 
(Supreme  Court  of   Arizona.     April  2,  1910.) 

1.  Masteb  and  Servant  (|  302*)— Injuries 
TO  TniBD  Person— Acts  Within  Scope  of 

XIlfPLOTMENT. 

Before  the  master  can  be  held  liable  for  the 
negligence  or  wrongful  act  of  hU  servant,  it 
must  appear  that  the  servant  was  engaged  at 
the  time  in  the  performance  of  the  duties  of  his 
employment,  and  If  so  engaged,  and  the  wrong- 
ful act  was  performed  in  connection  with  such 
duties  and  in  apparent  furtherance  of  their  ac- 
complishment, the  master  is  liable,  though  the 
act  be  in  e.xcess  of  the  authority  conferred  by 
him  or  in  violation  of  his  express  directions,  pro- 
vided It  was  not  done  in  furtherance  alone  of 
the  servant's  personal  ends. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $S  1217-1219,  1225;  Dec 
Dig.  I  302.*] 

2.  Master  and  Servant  (8  .W2*)— Injuries 
TO  Third  Person— Acts  Within  Scope  or 
Employment. 

A  servant  employed  as  a  watchman  to  pro- 
tect railroad  property  and  to  eject  trespassers 
has  implied  authority  to  use  force  when  neces- 
sary, and  hence  in  shooting  a  trespasser  on  the 
groperty  such  servant  acted  within  the  scope  of 
is  employment. 

[Ed.  Note. — For  other  oases,  see  Master  and 
Servant.  Cent.  Dig.  {§  1217-1219,  1225;  Dec? 
Dig.  i  302.*] 

3.  Railroads  ({  280*)— Injury  to  Tbespass- 

BB. 

A  railroad  is  liable  to  a  trespasser  on  its 
grounds  only  for  willful  or  wanton  injury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  |  902 ;    Dec.  Dig.  §  280.*] 

4.  Negligence  (S  11*)  —  "Willful"— "Wan- 
ton." 

An  act  is  "willful"  where  the  resulting  in- 
jury is  intentional  or  the  natural  and  probable 
consequence  of  the  act.  Tlie  word  "wanton"  is, 
however,  more  comprehensive,  apd  to  constitute 
"wantonness"  it  is  not  essential  that  the  injury 
should  have  been  intentional  or  tlie  probable 
consequence  of  the  wrongful  act;  it  sufficing 
that  the  act  indicates  a  reckless  disregard  of  the 
rights  of  others,  a  reckless  indifference  to  re- 


sults, or  that  the  injury  Is  the  likely  and  not 
improbable  result  of  the  Wrongful  act. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  13;   Dec.  Dig.  f  11.* 

For  other  definitions,  see  Words  and  Phrases. 
vol.  8,  pp.  74C8-74S1,  7835,  7836,  7384,  7365.1 

5.  Master  and  Servant  (S  306*) — Injotst  to 
Third  Person- Wantonness. 

A  railroad  watchman  employed  to  guard  the 
railroad  property  and  keep  hff  trespassers,  aoJ 
who,  on  a  trespasser's  faihng  to  halt  when  com- 
manded 80  to  do,  fired  on  and  shot  the  tres- 
passer, was  guilty  of  conduct  constituting  wan- 
tonness. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  (  1230;   Dec.  Dig.  S  306.*1 

6.  Railroads  (S  278*)- Injury  to  Trespass- 
er— Contributory  Neglioencb. 

A  trespasser  on  railroad  property,  who  was 
shot  by  a  railroad  watchman,  was  not  guilty  of 
contributory  negligence  in  failing  to  halt  whes 
called  on  so  to  do  by  the  watchman. 

l¥d.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  I  278.*] 

Appeal  from  District  Court,  Cochise  Coun- 
ty; before  Justice  Doan. 

Action  by  John  Concbln  against  the  E3 
Paso  &  Southwestern  Railroad  Company,  a 
corporation.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

W.  B.  Cleary,  for  appellant  Herring, 
Sorln  &  Ellinwood,  for  appellee. 

DOEs  J.  The  plaintiff  (here  appellant) 
brought  his  action  seeking  to  recover  dam- 
ages from  the  defendant  for  injuries  InOict- 
ed  by  a  watchman  in  its  employ.  In  the 
flrst  cause  of  action  plaintiff,  in  substance, 
alleges:  That  the  defendant  employed  one 
Stafford  as  watchman  of  all  its  property  at 
certain  railroad  yards  on  its  line  of  road,  to 
g;uard  its  said  property  from  depredatians, 
to  apprehend  and  turn  over  to  a  peace  officer 
for  arrest  all  persons  who  be  believed  had 
committed  or  attempted  to  commit  any  dep- 
redation upon  its  said  property>  to  ascertain 
the  identity  of  and  to  keep  off  and  frighten 
away  from  said  premises  and  property  all 
persons  acting  in  a  suspicious  manner,  and 
armed  him  with  a  revolver  to  carry  oat  his 
said  employment  That  plaintiff,  about  3 
o'clock  in  the  morning,  while  passing  the 
place  where  Stafford  was  stationed  as  such 
watchman  in  a  peaceable  manner,  and  with- 
out having  committed  or  Intending  to  comaiit 
any  depredation  upon  its  property,  was  fired 
upon  by  Stafford,  who  called  to  him  to  halt 
but  that  plaintiff,  being  fright^ied,  ran. 
That  Stafford  continued  to  fire  towards  him 
and  hit  him  in  the  knee,  but  that  Stafford 
did  not  intend  to  hit,  but  only  to  frighten 
him.  For  a  second  cause  of  action,  in  ad- 
dition to  the  foregoing  matters,  plaintiff  al- 
leges that  Stafford  was.  at  the  time,  a  d^uty 
sheriff,  but  does  not  allege  that  he  was  acting; 
in  such  a  capacity  at  the  time  of  the  acts 
complained  of.  Defendant  filed  general  dt- 
murrers  which  were  sustained,  and,  plain- 
tiff declining  to  amend,  Judgnioit  was  reu- 


*iot  other  cases  see  same  topio  and  section  NUUBBR  in  Dec.  A  Am.  Digs.  1907  to  date,  *  Reporter  lodexe 
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dered  for  defendant,  and  from  said  Judgment 
plaintiff  prosecutes  this  appeal.  His  only 
assignment  of  errpr  Is  predicated  npon  the 
action  of  the  court  In  sustaining  the  demur- 
rers. 

The  question  presented  by  this  appeal  may 
most  conveniently  Tae  determined  by  a  con- 
sideration of  the  propositions  advanced  by 
appellee  In  support  of  its  demurrers  and  in 
the  order  stated;  the  same  being:  First 
That  the  acts  complained  of  were  without 
the  scope  of  the  watchman's  employment. 
Second.  That  the  complaint  was  fatally  de- 
fective In  falling  to  negative  that  the  plain- 
tiff was  a  trespasser;  the  Injuries  having 
been  Inflicted  upon  the  premises  of  the  de- 
fendant and  the  action  based  upon  mere  neg- 
ligence. Third.  That  the  plaintiff,  being  a 
trespasser  to  whom  the  defendant  owed  no 
duty  except  not  to  wantonly  or  willfully  in- 
flict injury  upon  blm,  the  complaint  is  de- 
fective, in  that  It  fails  to  charge  wanton  or 
willful  injury  and  alleges  mere  negligence 
on  the  part  of  the  defendant.  Fourth.  That 
by  running  away  instead  of  stopping  when 
challenged  plaintiff  was  guilty  of  such  con- 
tributory negligence  as  to  prevent  recovery. 

While  plaintiff's  allegations  that  the  acts 
complained  of  were  within  the  scope  of  Staf- 
ford's employment  are  mere  conclusions  and 
to  be  treated  as  surplusage,  yet  all  allega- 
tions of  (act  contained  in  the  complaint 
which  are  properly  pleaded  must,  for  the 
purpose  of  this  case,  be  treated  as  true.  It 
is  alleged  in  the  complaint  that  Stafford 
was  employed  as  a  watchman  to  protect  the 
defendant's  premises  and  property  from  dep- 
redation, to  ascertain  the  identity  of  per- 
sons who  might  commit  or  attempt  to  com- 
mit such  depredation,  "to  apprehend  and 
turn  over  to  a  peace  ofiScer  for  arrest  all 
persons  who  he  had  reason  to  believe  or 
did  believe  had  committed  or  attempted  to 
commit  any  crime  against  the  property,"  to 
keep  off  and  frighten  away  from  the  prop- 
erty all  persons  acting  In  a  suspicious  man- 
ner, and  "that  said  Stafford  was  armed  by 
defendant  with  a  revolver  to  carry  out  his 
Bald  employment" 

The  words  "within  the  scope  of  his  em- 
ployment," as  applied  to  the  liability  of  a 
master  for  the  wrongful  acts  of  his  servant, 
are  probably  not  susceptible  of  any  satis- 
factory definition  of  general  application;  each 
case  must  be  determined  by  the  particular 
facts  and  circumstances  surrounding  it  Be- 
fore the  master  can  be  held  liable  for  the 
negligence  or  wrongful  act  of  his  servant,  it 
must  appear  that  the  servant  was  engaged 
at  the  time  In  the  performance  of  the  duties 
of  his  employment,  and  if  so  engaged,  and 
the  wrongful  act  was  performed  in  connec- 
tion with  such  duties  and  in  apparent  fur- 
therance of  their  accomplishment  the  mas- 
ter will  be  liable,  even  though  the  act  be 
in  excess  of  the  authority  conferred  by  him 
or  In  violation  of  his  express  directions,  pro- 
▼ided,  however,  that  it  is  not  done  in  fur- 


therance alone  of  the  personal  desires  or 
ends  of  the  servant 

The  intent  with  which  an  act  is  done  af- 
fords a  more  reliable  test  as  to  whether  it 
is  within  the  scope  of  the  servant's  employ- 
ment than  do  the  methods  of  Its  accomplish- 
ment The  nature  of  Stafford's  employment 
carries  with  it  an  implied  authority  to  use 
force  when  necessary.  "And  even  where 
the  master  owes  no  duty  to  the  person  in- 
jured, the  authority  to  use  force  may  be  im- 
plied from  the  nature  of  the  employment  so 
as  to  render  the  master  liable,  even  though 
the  servant  goes  beyond  the  necessity  of  the 
situation  and  uses  more  force  than  neces- 
sary. For  instance,  the  authority  to  use 
force  is  ordinarily  implied  where  the  em- 
ploye Is  a  watchman  or  doorkeeper."  26 
Cyc.  1541.  In  Rogahn  v.  Moore  Manufac- 
turing &  Foundry  Co.,  79  Wis.  573,  48  N. 
W.  669,  the  court  says:  "Where  the  servant 
is  authorized  to  use  force  against  another 
when  necessary  in  executing  his  master's 
orders  or  in  conducting  the  business  intrust- 
ed to  him,  the  master  commits  It  to  him  to> 
decide  what  degree  of  force  he  shall  use, 
and  if  through  misjudgment  or  violence  ol 
temper  the  servant  goes  beyond  the  neces- 
sity of  the  occasion,  and  gives  a  right  of 
action  to  another,  he  cannot  be  said,  as  to 
third  persons,  to  have  been  acting  beyond 
the  line  of  his  duty,  or  to  have  departed 
from  his  mast^^s  business."  The  New  York 
Cktnrt  of  Appeals  has  said:  "It  Is  In  general 
sufficient  to  make  the  master  responsible 
that  he  gave  to  the  servant  authority,  or 
made  it  his  duty  to  act  in  respect  to  the 
business  In  which  he  was  engaged  when  the 
wrong  was  committed,  and  that  the  act  com- 
plained of  was  done  in  the  course  of  his  em- 
ployment. The  master  in  thtft  case  will  be 
deemed  to. have  consented  to  and  authoriz- 
ed the  act  of  the  servant  and  he  will  not 
be  excused  from  liability,  although  the 
servant  abused  his  authority  or  was  reck- 
less in  the  performance  of  his  duty,  or  in- 
flicted an  unnecessary  injury  in  executing 
his  master's  orders."  Rounds  v.  Railroad 
Co.,  64  N.  T.  129,  21  Am.  Rep.  597. 

Applying  the  foregoing  tests  to  the  facts 
alleged  in  the  complaint,  it  seems  clear  that 
Stafford  was  not  acting  Independently,  but 
strictly  within  the  scope  of  his  employment 

Counsel  for  appellee,  in  his  second  prop- 
osition, assumes  that  the  complaint  is  based 
upon  simple  negligence.  If  this  assumption 
be  true,  the  complaint  is  fatally  defective  In 
falling  to  show  any  right  or  license  for  plain- 
tiff's presence  upon  the  defendant's  premi- 
ses, for  clearly  the  defendant  would  not  be 
liable  to  a  trespasser  for  injuries  due  to  Its 
mere  negligence.  The  plaintiff,  however, 
could,  at  most,  have  been  a  trespasser  to 
whom  the  defendant  would  be  liable  for  will- 
ful or  wanton  injury,  which  brings  us  to  a 
consideration  of  appellee's  third  proposition. 

In  many  cases  the  words  "willful"  and 
"wanton"  are  treated  as  synonymous,  and  in 
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those  cases  where. an  attempt  has  been  made 
to  distinguish  them  It  has  usually  been  with 
reference  only  to  the  facts  of  the  particular 
casa  An  act  Is  "willful"  where  the  result- 
ing Injury  Is  Intentional  or  the  natural  and 
probable  consequence  of  the  act.  The  word 
"wanton"  Is,  we  think,  more  comprehensive 
than  "willful."  To  constitute  "wantonness" 
it  Is  not  essential  that  the  injury  should 
have  been  Intentional  or  the  probable  con- 
sequence of  the  wrongful  act ;  it  is  sufficient 
that  the  act  indicates  a  reckless  disregard  of 
the  rlght8  of  others,  a  reckless  indifference 
to  results,  or  that  the  injury  is  the  likely 
and  not  Improbable  result  of  the  wrongful 
act  The  word  "likely"  is  here  used  in  the 
sense  of  something  more  than  possible  and 
less  than  probable.  "Wantonly.  Done  in  a 
licentious  spirit,  perversely,  recklessly,  with- 
out regard  to  propriety  or  the  rights  of  oth- 
ers ;  careless  of  consequences,  and  yet  with- 
out settled  malice."    2  Bouvler,  1207. 

The  complaint  expressly  negatives  any  in- 
tent to  inflict  Injury,  and  consequently  elimi- 
nates the  element  of  willfulness  from  our 
consideration.  It  only  remains  to  consider 
whether  the  pleader  has  negatived  wanton- 
ness as  well.  We  think  he  has  fallen  a  lit- 
tle short  of  so  doing.  Stafford  tiad  no  right 
to  arrest  the  plaintiff  under  the  circumstan- 
ces alleged  in  the  complaint.  Chapter  3,  tit 
6,  Or.  Code  (Rev.  St.  1901).  The  injury  is 
alleged  to  have  been  Inflicted  In  the  night 
while  the  plaintiff  was,  at  most,  a  mere 
technical  trespasser  upon  defendant's  right 
of  way  and  was  guiltless  of  the  commission 
or  intent  to  commit  any  crime,  and  while  he 
was  retreating  to  avoid  apprehension  or  ar- 
rest, or,  as  he  may  well  have  thought,  a  fe- 
lonious assault.  In  firing  towards  and  near 
the  plaintiff  while  he  was  running,  and '  In 
the  nighttime,  though  without  intending  to 
hit  him,  but  only  Intending  to  try  to  halt  or 
frighten  him  away,  Stafford  must  have 
known  that  Injury  was  the  not  Improbable 
but  likely  result  of  his  wrongful  act,  and 
displayed  a  reckless  disregard  of  the  rights 
of  plaintiff  and  a  disregard  of  and  Indiffer- 
ence to  results  constituting  wantonness. 

A4)pellee's  fourth  proposition  Is  obviously 
without  merit  There  is  nothing  In  the  com- 
plaint from  which  a  duty  on  the  part  of 
plaintiff  to  halt  may  be  implied. 

Plaintiff,  in  his  second  cause  of  action,  al- 
leges that  Stafford  was  a  deputy  sheriff ;  but 
the  facts  stated  do  not  indicate  that  he  act- 
ed in  such  capacity,  but  clearly  show  that  at 
the  time  of  the  injury  he  was  acting  In  the 
capacity  of  watchman. 

For  the  foregoing  reasons,  the  Judgment 
of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

KENT,  C.  J.,  and  CAMPBELL  and  LEW- 
.  IS,  JJ.,  concur. 


(a  Arte.  «1) 
SOUTHERN  PAC.  E.  CO.  v.-  SVBNSDEN. 
(Supreme  Court  of  Arizona.     April  2,   1910.) 

1.  RaILBOADS  (S  282*)— EJECTION  FBOK  Tbaiit 

—Actions— Fleadinq — PREStrupnoNS. 

If  one  suing  a  railroad  for  injuries  tbrongrh 
being  ejected  from  a  freight  train  was  on  tlie 
train  by  virtue  of  any  contractual  relation, 
either  exptew  or  implied,  it  was  incumbent  on 
bim  to  set  it  up  in  bis  complaint,  and,  in  the 
absence  of  such  averment,  he  will  be  assumed  to 
have  been  a  trespasser  whom  defendant's  train- 
men might  lawfully  eject,  using  a  reasonable 
degree  of  force. 

[£M.   Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  f  282.*] 

2.  Railboads  (S  282*)  —  Injuries  to  Tbes- 
PASSES— Pbesumptions. 

In  an  action  against  a  railroad  for  dam- 
age to  plaintiff  by  bis  ejection  from  a  freight 
train,  defendant's  trainmen,  in  the  absence  of  a 
contrary  showing,  will  be  presumed  to  have  act- 
ed within  the  scope  of  their  employment 

[E}d.    Note. — For  other  cases,   see   Railroads, 
Cent.  Dig.  {  912 ;    Dec  Dig.  {  282.*] 

8.  Railroads  (§  281*)  —  Ejection  of  Tbes- 
PASSEB— Wanton  and  Willfdi,  iNJomr. 
A  railroad  is  liable  where  its  trainmen,  in 
ejecting  a  trespasser  from  a  freight  train,  ex- 
ceeded their  rights  and  inflicted  wanton  and 
willful  injury. 

[Ed.   Note.— For  other   cases,   see    Railroads, 
Cent  Dig.  {  906;    Dec  Dig.  {  281.*] 

4.  RAiLBOADfl  ({  282*)— Ejection  tbox  Tbaim 
—Complaint— SuFFiciENOT. 

A  complaint,  alleging  that  while  plaintiff 
was  riding  on  defendant's  freight  train,  which 
was  moving  at  a  high  rate  of  speed,  one  of  de- 
fendant's brakemen,  without  cause  and  acting 
under  defendant's  instructions,  assaulted  plain- 
tiCC  and  by  threats,  etc,  compelled  plaintiff  to 
jump  from  the  train  to  the  ground,  whereupon 
plaintiff  was  injured,  sufficiently  stated  a  cause 
of  action. 

[Ed.    Note.— For   other  cases,   see   Railroada, 
Cent  Dig.  i  910;   Dec  Dig.  5  282.*] 

5.  Railboads  (g  282*)— BJBonoR  ntoH  Tbain 
—Pleading. 

In  an  action  against  a  railroad  for  injuries 
to  plaintiff  through  being  ejected  from  a  moving 
freight  train  by  defendant's  trainmen,  it  was  un- 
necessary for  plaintiff  to  allege  or  prove  youth 
or  inexperience  in  Jumping  from  moving  trains, 
and,  in  the  absence  of  specific  allegations  with 
respect  thereto,  plaintiff  would  be  presumed  to 
have  been  possemed  of  only  ordinary  skill  and 
experience. 

[E^.   Note.— For  other  cases,   see  Railroads. 
Dec  Dig.  {  282.*] 

6.  Railroads  (8  281*)— Bjection  frok  Traik 
—Wanton  and  Willful  Injury. 

That  defendant  railroad's  trainmen,  while 
the  train  was  moving  rapidly,  forced  plaintiff 
to  jump  from  the  train,  constituted  wanton  and 
willful  misconduct. 

[Ed.    Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  {  906 ;   Dec  Dig.  {  281.*] 

7.  Railroads  (8  282*)— Ejection  fbom  Train 
-Instructions—'  '  Voluntabilt.  ' ' 

In  an  action  against  a  railroad  for  injuries 
to  plaintiff  by  being  forced  to  Jump  from  a 
moving  freight  train,  the  use  of  the  word  "vol- 
untarily," in  an  instruction  that,  if  plaintiff 
voluntarily  jumped  from  the  train  on  the  direc- 
tion of  the  brakeman,  he  was  guilty  of  con- 
tributory negligence,  etc.,  was  liable  to  mislead 
the  Jury. 

[Ed.    Note.— For  other  cases,   see   Railroads. 
Dec  Dig.  §  282.*] 
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&  RAILBOADS    ($    282*)— EjECTIOIf    OF    Tbes- 

PAsasK—lNBTBUOTiONS— "Wanton." 

In  an  action  against  a  railroad  for  injuries 
to  one  ejected  from  a  moving  freiglit  train,  the 
definition  of  the  word  "wanton,"  in  an  instnio 
tlon  that  "by  wanton  or  willful  injury  is  meant 
an  injury  deliberately  and  intentionally  inflict- 
ed, or  that  the  person  or  persons  inflicting  the 
injury  acted  with  such  utter  disregard  of  plain- 
tiff's safety  that  such  an  intention  to  injure  him 
may  he  inferred  therefrom,"  was  too  narrow  in 
its  scope. 

[Ed.  Note. — For  other  eases,  see  Railroads, 
Dec  Dig.  {  282.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  8,  p.  7384.] 

9.  TBIAI.  ({  260*)  — iNSTBtJCnONS  — INSTBUO- 
ZIONS    OOVEBED. 

The  refusal  of  instructions  covered  by  the 
given  charge  is  not  error. 

[Ed.  Note. — For  other  cases,  see  Trial,  Gent. 
Dig.  H  651-«S9;    Dec.  Dig.  I  260.*] 

10.  Railboads  (8  282*)— EJiEonoN  or  Tbbs- 
PASSEH— Instructions. 

In  an  action  against  a  railroad  for  injuries 
to  one  ejected  from  a  moving  freight  train,  the 
jury  could  not  have  been  misled,  by  the  use  of 
the  words  "and  use  ordinary  care,"  in  an  in- 
struction that,  if  trainmen  in  removing  a  tres- 
passer ose  no  more  force  than  is  reasonably  nec- 
essary and  use  ordinary  care,  the  railroad  is  not 
liable,  into  believing  that  defendant  would  nec- 
essaiiiy  be  liable  for  want  of  ordinary  care, 
where  the  court  further  charged  that  plaintiff 
was  a  trespasser,!  and  that  defendant  owed  him 
no  dut^  except  not  to  wantonly  or  willfully  in- 
jure him. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Dee.  Dig.  i  282.*] 

11.  Neolioence     (8     100*)  —  Contbibtjtobt 
Negligence— AooBESsivE  Acts. 

The  doctrine  of  contributory  negligence  baa 
no  application  in  cases  of  aggressive  acts  re- 
sulting in  wanton  or  willful  injury. 

[Eid.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  8  85 ;   Dec.  Dig.  8  lOO.*] 

12.  Railboads  (8  278*)— EaTKction  ot  Tres- 
passer— CONTRIBUTOBT   NEGUGBNCB— FeAR. 

When,  by  the  negligence  or  misconduct  of 
one,  another  Is  suddeiily  put  in  peril,  and  while 
nnder  an  apparently  well-grounded  fear  seeks  to 
eacape  and  suffers  injury  from  another  source, 
the  author  of  the  original  peril  is  answerable  for 
resulting  consequences,  provided  that  in  at- 
tempting to  escape  the  injured  person  exhibited 
■Itcb  conduct  as  might  reasonably  have  been 
expected  from  an  ordinarily  prudent  person  un- 
der similar  circumstances,  and  hence,  to  entitle 
a  trespasser  on  a  moving  freight  train  to  recover 
for  damages  through'  being  ejected  therefrom.  It 
is  not  necessary  that  the  conduct  of  the  train- 
men was  such  as  to  cause  plaintiff  to  lose  his 
Judgment  and  self-control  to  the  point  of  auto- 
matic action. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  8  278.*] 

Appeal  from  District  Coiirt,  Pima  County ; 
tiefore  Justice  Campbell. 

Action  by  Hans  Svensden  against  the  South- 
ern Paclflc  Railroad  Ckimpany.  From  a  judg- 
ment for  plalntlS  and  from  an  order  over- 
ruling a  motion  for  new  trial,  defendant  ap- 
peals.   Affirmed. 

Frank  Cox  (Alfred  Franklin,  of  counsel), 
for  appellant.    A.  A.  Worsley,  for  appellee. 


DOB,  3.  This  Is  an  action  brought  to  re- 
cover damages  for  Injaries  resulting  to  plain- 
tiff through  his  forcible  ejectment  from  a 
moving  freight  train  of  defendant,  by  Its 
train  crew.  To  which  defendant  Interposed, 
a  general  demurrer,  a  general  denial,  and  a 
plea  of  contributory  negligence.  The  general 
demurrer  being  overruled,  the  cause  was 
tried  by  a  jury,  which  returned  a  verdict  for 
plaintiff  In  the  sum  of  $2,000,  in  accordance 
with  which  verdict  judgment  was  rendered. 
From  the  order  overruling  a  motion  for  a 
new  trial,  and  from  the  judgment,  defendant 
prosecutes  this  appeal. 

The  overmllng  of  the  demurrer,  the  over- 
ruling of  defendant's  objections  to  the  Intro- 
duction of  evidence  on  the  grounds  set  up  by 
the  demurrer,  the  refusal  of  the  court  to  give 
certain  instructions  asked  by  defendant,  the 
giving  of  others,  that  the  verdict  is  unsup- 
ported by  and  contrary  to  the  evidence,  and 
the  overruling  of  the  motion,  constitute  the 
assignments  of  error. 

Had  plaintiff  been  upon  the  cars  of  the  de- 
fendant by  virtue  of  any  contractual  rela- 
tion, either  express  or  Implied,  It  was  incum- 
bent on  him  to  set  It  up  In  his  complaint, 
and.  In  the  absence  of  such  averment,  he 
must  be  assumed  to  have  been  a  trespasser 
whom  defendant's  conductor  and  brakeman 
might  lawfully  eject,  using  a  reasonable  de- 
gree of  force  to  accomplish  such  purpose.  In 
the  absence  of  any  contrary  showing,  the  ««- 
doctor  and  brakeman  will  be  presumed  to 
have  acted  within  the  scope  of  their  employ- 
ment, and.  If  they  are  shown  to  have  ^ceed- 
ed  their  right  to  the  extent  of  inflicting  wan- 
ton or  wlllfal  Injury,  the  defendant  is  liable 
therefor. 

While  counsel  for  appellant,  in  their  open- 
ing brief,  apparently  assert  that  the  com- 
plaint is  Insufficient,  in  that  It  falls  to  allege 
in  express  terms  that  the  Injury  complained 
of  was  wantonly  or  willfully  inflicted,  yet  in 
their  reply  brief  they  concede  that  It  is  suffi- 
cient it  facts  are  pleaded  from  which  wan- 
tonness or  willfulness  is  necessarily  Implied, 
but  Insist  that  the  allegations  of  the  com- 
plaint are  InsufflclMit  to  show  either  wanton- 
ness or  willfulness.  The  allegations  of  the 
complaint  In  this  regard  are  as  follows: 
"That  while  plaintiff  was  riding  on  said  train, 
and  while  said  train  was  moving  at  a  high 
v.'ite  of  speed,  Ben  Finn,  one  of  the  brake- 
men  on  said  train,  without  cause  or  provoca- 
tion, acting  under  orders  and  InstTdctions 
from  the  said  conductor  of  said  train,  and 
acting  under  orders  and  instructions  from 
said  defendant  company,  assaulted  plaintiff, 
and  by  threats,  intimidations,  and  force  com- 
pelled plaintiff  to  jump  from  said  train  to  the 
ground.  That  when  the  plaintiff  struck  the 
ground  he  was  thrown  violently  off  his  feet, 
striking  the  ground  with  his  face  and  then 
rolled  and  tumbled  with  great  force."  And 
that  in  oald  fall  plaintiff  was  thrown  nnder 
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the  wheels  of  said  train  while  It  was  In  rap- 
Id  motion,  and  one  of  bis  legs  was  cut  off  be- 
tween the  knee  and  the  hip,  and  various  oth- 
er injuries  named  inflicted. 

This,  we  think,  constitutes  a  sufficient  al-. 
legation  of  ultimate  facts  to  state  a  cause  of 
action.  It  was  unnecessary  for  plaintiff  to 
allege  or  prove  youth  or  inexperience  In  jump- 
ing from  moving  trains.  In  the  absence  of 
specific  allegations  with  respect  thereto,  the 
plaintiff  must  be  presumed  to  have  been  a 
person  possessed  of  neither  more  nor  less 
than  ordinary  skill  and  experience.  It  is  a 
matter  of  common  knowledge  of  which  the 
brakeman,  by  reason  of  his  occupation,  could 
not  have  been  ignorant,  (hat  for  a  person 
possessed  of  ordinary  aklU  and  experience  to 
jump  from  a  rapidly  moving  train  wIU  nat- 
urally and  probably  result  In  injury.  The  al- 
leged acts  of  the  brakeman  show,  at  the 
least,  a  reckless  disregard  for  the  safety  of 
the  plaintiff  and  an  indifference  to  results 
such  as  to  establish  wantonness  and  were 
clearly  wanton  and  willful,  as  we  have  de- 
fined those  words  in  Couchin  v.  El  Paso  & 
Southwestern  Railroad  Co.  (decided  at  the 
present  term)  108  Pac.  260. 

The  fourth  and  fifth  assignments  of  error 
are  based  upon  the  refusal  of  the  court  to 
give  the  following  instructions  asked  by  ap- 
pellant: 

"I  further  Instruct  you,  gentlemen,  as  a 
matter  of  law,  that  from  the  fact  that  this 
plaintiff  boarded  the  moving  train  of  defend- 
ant, without  any  right  or  authority  whatever, 
he  was  a  trespasser,  and  that  fact  alone 
was  contributory  negligence.  The  plaintiff, 
having  wrongfully  boarded  the  defendant 
company's  train,  defendant  owed  him  no 
duty  except  not  to  willfully  and  wantonly 
Injure  him;  and  I  Instruct  you  as  a  matter 
of  law  that,  if  he  voluntarily  jumped  from 
said  train  on  the  direction  of  the  brakeman 
that  he  would  have  to  get  off,  he  was  guilty 
of  contributory  negligence,  and,  if  you  be- 
lieve from  the  evidence  that'  this  is  the  fact, 
you  will  find  for  the  defendant. 

"By  wanton  or  willful  Injury  is  meant  an 
injury  deliberately  and  Intentionally  infilct- 
ed,  or  that  the  person  or  persons  inflicting  the 
Injury  acted  with  such  utter  disregard  of  the 
plaintiff's  safety  that  such  an  intention  to  in- 
jure him  may  be  inferred  therefrom." 

And  the  sixth  and  seventh  assignments  up- 
on the  giving  of  the  following  instructions: 

"If  the  jury  believe  from  the  evidence  that 
the  plaintiff  was  ordered  to  jump  from  said 
train  by  the  brakeman,  and  was  threatened 
with  violence  if  he  did  not  so  jump,  while 
the  train  was  in  motion,  and  the  appearance 
at  the  time  was  such  as  to  lead  an  ordinarily 
prudent  and  careful  man  to  the  conclusion 
that  violence  would  be  used  by  said  brake- 
noan  of  said  company  on  said  train,  and  the 
brakeman  was  acting  within  the  general 
scope  of  his  duties,  then  the  plaintiff  was  not 
required  to  wait  until  actually  forced  from 
said  train  by  violence,  and  It  can  make  no 


difference,  under  this  set  of  circnmstances, 
whether  he  was  ejected  by  actual  force  or  by 
threats,  if  he  jumped  from  said  train  at  the 
command  of  an  employ^  of  said  company, 
when  he  saw  a  brakeman  coming  towards 
him,  and  threatening  to  throw  bim  off,  If  he 
did  believe  that  force  would  immediately  be 
used  to  eject  bim. 

"It  Is  the  right  of  the  employes  of  a  rail- 
road company,  in  charge  of  a  train,  on  dis- 
covering a  trespasser  thereon,  to  remove  him 
from  the  train,  and  if.  In  doing  so,  they  use 
no  more  force  than  Is  reasonably  necessary 
to  effect  such  removal,  and  use  ordinary  care, 
the  railroad  company  is  not  liable  to  the 
trespasser  for  any  Injuries  resulting  from 
such  removal." 

The  word  "voluntarily,"  as  used  In  the 
first  of  these  requested  Instructions,  was  lia- 
ble to  mislead  the  jury,  and  the  definition  of 
the  word  "wanton"  in  the  second  is  too  nar- 
row in  its  scope.  In  any  event,  the  law  on 
the  point  attempted  to  be  covered  by  these 
requested  instructions  Is  fully  and  correctly 
stated  by  the  court  In  other  portions  of  Its 
charge.  The  first  instruction  given  that  i» 
complained  of  is  unobjectionable,  and  while 
the  second,  standing  alone,  might  be  subject 
to  the  criticism  that,  by  the  use  of  the  words 
"and  use  ordinary  care,"  the  jury  might  have 
been  led  to  believe  that  the  defendant  would 
necessarily  be  liable  for  the  want  of  ordinary 
care,  the  jury  could  not  have  been  misled  by 
the  language  complained  of  because  the  court 
further  charged  that  the  plaintiff  was  a  tres- 
passer upon  the  train,  and  that  the  defend- 
ant owed  him  no  duty  except  not  to  wanton- 
ly or  willfully  Injure  him. 

The  court  further  charged  in  defendant's 
behalf  that: 

"If  the  jury  believe  from  tlie  evidence 
that  the  plaintiff  was  directed  by  one  or  more 
of  the  employes  of  the  defendant  In  charge 
of  the  train  to  get  off  the  train,  and  in  re- 
sponse to  such  direction  alone,  without  fear- 
ing force,  and  having  reasonable  ground  to 
fear  that  force  would  be  immediately  used  to 
eject  bim,  the  plaintiff  attempted  to  get  off 
the  train,  and  In  so  doing  was  Injured,  the 
plaintiff  cannot  recover. 

"If  the  jury  believe  from  the  evidence 
that  the  plaintiff  jumped  from  the  moving 
train,  not  in  consequence  of  any  force  or 
threats  used  by  the  employes  in  charge  of 
the  train,  but  In  rehouse  to  a  direction  to 
get  off  the  train  and  from  his  own  conscious- 
ness of  his  fault  in  attempting  to  steal  a  ride, 
the  plaintiff  cannot  recover;  or,  if  such  con- 
sciousness of  wrongdoing  was  one  of  the 
causes  which  Induced  him  to  jump  from  the 
train,  he  cannot  recover." 

Counsel  for  ai^pellant  urge  that  the  plain- 
tiff Is  shown  to  have  been  guilty  of  contrib- 
utory negligence  sufficient  to  prevent  a  re- 
covery. The  doctrine  of  contributory  negli- 
gence, however,  has  no  application  In  cases 
of  aggressive  acts  resulting  In  wanton  or  will- 
ful injury.    "The  doctrine  that  contributory 
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negligence  will  defeat  recovery  has  no  appli- 
cation wbere  the  Injury  Is  tbe  result  of  the 
willful,  wanton,  reckless  conduct  of  defend- 
ant"   29  Cyc.  609. 

In  li.  S.  &  M.  8.  Ry.  Co.  T.  Bodemer,  139 
111.  607,  29  N.  B.  695  (32  Am.  St.  Rep.  218), 
the  court  says:  "Contributory  negligence, 
such  as  tbat  of  a  trespasser  upon  a  railroad 
track,  cannot  be  relied  on  'in  any  case  where 
the  action  of  tbe  defendant  is  wanton,  will- 
ful or  reckless  in  the  premises,  and  injury 
ensues  as  the  result'  Bouwmeester  t.  G. 
R.  &  I.  R.  R.  Co..  63  Mich.  557  [30  N.  W. 
337];  Central  R.  R.  Co.  ▼.  Denson,  84  Oa. 
774  [11  S.  E.  1039]." 

In  Blrmlngbam  Railway  &  Electric  Co.  v. 
Pinckard,  121  Ala.  372,  20  South.  880,  the 
court  says:  "The  seventh  charge  requested 
by  the  defendant  and  refused  by  tbe  court 
was  not  limited  to  tbe  first  count,  which 
charged  simple  negligence.  If  the  defendant 
was  guilty  under  the  second  connt,  which 
charged  wanton  or  intentional  wrong,  then 
there  was  an  absence  of  negligence,  and  there 
could  be  no  such  thing  as  contributory  neg- 
ligence. Contributory  negligence  presuppos- 
es negligence.  The  charge  under  the  second 
count  was  clearly  bad,  and,  as  it  was  not 
confined  to  the  first  count  was  properly  re- 
fused." 

In  Indianapolis  Union  Ry.  Co.  y.  Boettcber, 
131  Ind.  82,  28  N.  a  551,  the  Supreme  Court 
of  Indiana,  referring  to  Pennsylvania  Co.  v. 
Sinclair,  62  Ind.  301,  30  Am.  Rep.  185,  says : 
"In  this  latter  case  it  is  held  that  where  an 
Intent,  either  actual  or  constructive,  to  com- 
mit an  Injury,  exists  at  the  time  of  its  com- 
mission, such  injury  ceases  to  be  a  merely 
negligent  act,  and  becomes  one  of  violence 
and  aggression ;  and  that  when  the  injury 
sued  for  is  alleged,  either  in  terms  or  in 
snbetance,  to  have  been  willfully  or  purpose- 
ly committed,  contributory,  negligence  ceases 
to  be  a  defense." 

The  Supreme  Court  of  Missouri,  in  Holwer- 
son  V.  St  L.  &  Sub.  Ry.,  167  Mo.  216,  67  S.  W. 
770,  60  Ia  R.  A.  850,  said:  "This  exception 
proceeds,  not  upon  the  theory  that  the  de- 
fendant has  been  guilty  of  another  and  inde- 
pendent act  of  n^ligence  which  is  the  sole 
cause  of  the  injury  and  which  must  be  charg- 
ed as  a  separate  and  Independent  cause  of  ac- 
tion, but  upon  the  ground  that  the  negligence 
be  was  then  in  the  very  act  of  perpetrating 
was  characterized  by  such  recklessness,  wlU- 
fnlness,  or  wantonness  as  that  he  shall  not 
be  heard  to  say  tbat  the  plalntilf  was  also 
guilty  of  contributory  negligence.  This  doc- 
trine, that  contributory  negligence  is  no  de- 
fense to  an  injury  wantonly  inflicted,  is  also 
stated  in  Shearman  &  Redfleld  on  Negligence 
(6tb  Ed.)  t  64,  as  follows:  The  rule  ex- 
cluding a  recovery  In  cases  of  contributory 
negligence  is,  of  course,  only  applicable  to 
actions  founded  upon  negligence.  It  is  uni- 
versally conceded  that  the  greatest  contribu- 
tory fault  including  a  willful  trespass,  Is 
oo  defense  to  an  action  for  willful  injuries. 


Thus  a  trespasser  upon  a  railroad  train,  or 
street  car,  who  Is  pushed  off,  or  forced,  or 
frightened,  into  Jumping  off,  while  the  train 
Is  in  motion,  is  not  debarred  from  recovery 
by  bis  own  fault  either  In  originally  enter- 
ing the  car,  or  In  quitting  it  while  in  motion.' 
*  *  *  The  same  rule  Is  laid  down  In 
Beach  on  Contributory  Negligence  (3d  Ed.) 
{  64,  where  the  author  says:  'When  the 
wrongdoing  of  the  defendant  is  merely  negli- 
gence, the  contributory  negligence  of  the  plain- 
tiff may.  as  is  well  understood,  operate  as  a 
defense ;  but,  when  the  defendant's  conduct 
is  willful,  it  Is  no  longer  negligence,  and, 
when  the  injury  sustained  by  the  plaintiff  is 
the  result  of  the  wanton  and  willful  act  of 
the  defendant,  the  question  of  tbe  plaintifTs 
contributory  negligence  as  a  defense  cannot 
arise.  In  order  to  constitute  contributory 
negligence  on  the  part  of  the  plaintiff,  there 
must  be  negligence  on  the  part  of  the  defend- 
ant It  is,  accordingly,  the  settled  rule  that 
when  the  defendant's  conduct  amounts  to 
willfulness,  and  when  the  mischief  is  occa- 
sioned by  his  intentional  and  wanton  wrong- 
doing, the  plalntlfTs  negligence  is  no  de- 
fense.'" 

It  is  further  contended  by  counsti  for  ap- 
pellant: "The  law  la  that  fright  is  not 
enough  to  Justify  a  treq>a88er  In  Jumping 
from  a  train  In  the  face  of  obvious  danger, 
but  that  the  conduct  of  the  trainmen  must 
be  such  as  to  cause  the  trespasser  to  lose  his 
Judgment  and  self-control  to  the  point  of 
automatic  action,  and  that  the  action  of  the 
plaintiff  In  Jumping  was  wholly  involuntary." 
This  statement  would  seem  to  constitute  its 
own  refutation,  for,  if  correct,  a  trespasser 
threatened  with  instant  death  by  an  armed 
brakeman  unless  he  Jumped  from  a  moving 
train,  who  so  Jumped,  under  the  reasonable 
and  well-grounded  apprehension  that  bis 
death  was  otherwise  certain,  and  deliberate- 
ly chose  the  probability  of  a  lesser  injury, 
could  not  recover. 

Tbe  correct  rule  is  stated  in  Woolery, 
Adm'r,  v.  L.  N.  A.  &  a  Ry.  Co.,  107  Ind.  881, 
8  N.  E.  226,  57  Am.  Rep.  114,  as  follows: 
"When,  by  the  negligence  or  miscondnct  of 
one,  another  is  suddenly  pat  In  peril,  if  tbe 
person  so  imperiled,  while  under  the  Impulse 
of  an  apparently  well-grounded  fear,  seeks  to 
escape,  and  suffers  Injury  from  another 
source,  the  author  of  the  original  peril  is  an* 
swerable  for  all  the  consequences  which  en- 
sued, provided  tbat  In  attempting  to  make 
bis  escape  tbe  injured  person  exhibited  such 
conduct  as  might  reasonably  have  been  ex- 
pected from  an  ordinarily  prudent  person  un- 
der similar  circumstances.  The  Inquiry  In 
such  a  case  always  is:  Did  tbe  negligence 
of  tbe  defendant  put  the  Injured  per8<»  to 
the  choice  of  adopting  the  alternative  of  an 
attempt  to  escape,  or  to  remain  under  an  ai>- 
parent  well-grounded  apprehension  of  serious 
personal  injury?  Did  he  act  with  ordinary 
prudence,  considering  all  the  drcnmstances 
which  surrounded  him,  or  was  bis  injury  tbe 
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result   of   a   rash   apprehension   of  danger 
which  did  not  exist?" 

We  find  substantial  evidence  tending  to 
support  every  essential  allegation  of  the  com- 
plaint, and,  no  error  appearing  in  the  record, 
the  judgment  of  the  district  court  is  affirmed. 

KENT,  a  X,  and  DOAN  and  LEWIS,  JJ., 
concnr. 


(167  Cat.  410) 

WEXOON  T.  ROGERS.    (L.  A.  2,447.) 
(Supreme  Court  of  California.    March  24, 1910.) 

1.  Appeal  and  Bbbob  (§  843*)  —  Bbvibw  — 
ScoPB— Mattkbs  Not  Necebsabt  to  Deci- 
sion—Venditioni  Exponas. 

On  appeal  from  an  order  requiring  the  sher- 
IfiF  to  sell  property  on  whidi  an  execution  bad 
been  levied,  entered  after  the  return,  the  matter 
of  the  correctness  of  the  return  is  collateral,  the 
title  of  the  purchaser  at  a  sheriff's  sale  not  de- 
pending on  tne  return. 

(E)d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3381-3341:  Dec.  Dig.  I 
843.*] 

2.  Execution  (J  148*)—IiEVT— Abandonment. 

A  lev^  under  an  execution  on  an  original 
judgment  ia  not  abandoned  by  the  subsequent 
issuance  of  an  execution  on  a  judgment  on  the 
bond  glVen  by  the  judgment  debtor  on  his  ap- 
peal from  an  order  refusing  to  vacate  an  order 
for  an  execution  on  the  original  judgment, 
though  the  judgment  creditor  at  one  time  mis- 
took his  remedy. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  It  881,  382,  389,  891-393 ;  Dec.  Dig. 

5.  BxBctrnoN  (J  146*)- Ajuab  Execution— Ib- 

BEOtrtABITT. 

The  issue  of  an  alias  execution  while  a  levy 
on  a  prior  execution  remains  undisposed  of  Is 
an  irregularity  which  may  be  corrected  by  the 
vacation  of  the  alias,  and,  unless  the  circumstan- 
ces establish  the  abandonment  of  the  levy  under 
the  prior  writ,  abandonment  will  not  be  infer- 
red merely  from  the  irregular  issue  of  the  alias. 
[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  H  381,  382,  389,  391-393;  Dec.  Dig. 
{  146.*] 

4.  Execution  ({  140*)— Delay  in  Sale— Ef- 
fect. 

Mere  delay  in  making  a  sale  under  an  ex- 
ecution does  not  operate  as  an  abandonment  of 
the  levy,  the  time  within  which  the  sale  may 
be  had  heing  under  the  coatrol  of  the  court. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  §§  381,  382,  386;   Dec  Dig.  §  146.*] 

6.  Execution  ({  351*)  —  Obdeb  of  Sale  — 
AuouNT  to  be  Collected. 

Where  there  could  properly  be  no  credit  on 
an  original  judgment  by  reason  of  a  sale  under 
an  execution  on  a  judgment  on  a  bond  given  by 
the  judgment  debtor  on  appeal  from  an  order 
refusing  to  vacate  an  order  for  an  execution  on 
the  original  judgment  because  the  execution  was 
void,  the  purchaser  at  that  sale  being  therefore 
entitled  to  a  return  of  his  monejr,  the  court,  in 
ordering  a  sale  under  the  execution  on  the  orig- 
inal judgment,  properly  ordered  a  sale  for  the 
full  amount  of  the  original  judgment. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  f  10-4i.(. ;    Dec.  Dig.  S  351.*] 

6.  Execution  (§  98*)  —  Sales  —  Poweb  of 
Court. 

Under  Code  Civ.  Proc.  8  187,  providing 
that,  where  jurisdiction  is  conferred  on  a  court. 


all  the  means  necessary  to  carry  It  into  effect 
are,  also  given,  and  in  the  exercise  thereof  any 
suitable  mode  may  be  adopted,  etc.,  the  court 
has  complete  authority  over  its  records  and  the 
power  to  pursue  any  suitable  method  for  effec- 
tuating its  judgment  which  appears  most  con- 
formable to  the  Code,  and  it  may  permit  a  sher- 
iff to  withdraw  from  the  files  a  returned  writ  of 
execution  for  bis  nse  in  making  a  sale  of  prop- 
erty levied  on. 

[Ed.  Note.— For  other  cases,  see  Eixecution, 
Cent.  Dig.  H  196-202;  Dec.  Dig.  |  98*] 

7.  Sheriffs  and  Constables  (§  84*)  —  Ao- 

TH0BIT7  OF  SUCCESSOB  AS  TO  PENDINQ  PBO- 

CEEDINOa. 

Under  Pol.  Code,  I  4171,  providing  that, 
when  any  process  remains  wiui  the  sberifE  un- 
executed at  the  expiration  of  his  term,  it  shall  be 
executed  by  his  successor,  the  successor  of  a 
sheriff  who  made  a  levy  of  personalty  nnder  an 
execution,  and  who  made  a  return  before  the 
termination  of  bis  office  may  complete  the  sale. 
[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  t  111 ;   Dec.  Dig.  |  84.*] 

Department  2.  Appeal  from  Superior  Conrt, 
Los  Angeles  County;   N.  P.  Oonrey,  Judge. 

Action  by  Sophie  B.  Weldon,  as  executrix 
of  T.  J.  Weld(Si,  deceased,  against  BaJph 
Rogers.  From  an  order  requiring  the  sheriff 
to  sell  property  levied  on  under  an  execu- 
tion and  from  the  part  of  the  order  wbich 
authorized  the  sheriff  to  withdraw  the  ex- 
ecution from  the  files  of  the  court,  defendant 
appeals.    Affirmed. 

See  154  Cal.  632,  OS  Pac.  1070. 

McNutt  &  Rannon,  for  appellant  J.  W. 
McKinley  and  Louis  Luckel,  for  respondent 

MELVIN,  J.  This  Is  an  appeal  from  an 
order  of  the  superior  court  of  Los  Angeles 
county  made  and  filed  on  the  8th  day  of 
March,  1909v  requiring  the  sheriff  of  that 
county  to  sell  the  real  and  personal  property 
upon  which  levy  had  been  made  under  and 
pursuant  to  a  writ  of  execution  Issued  on 
the  10th  day  of  April.  1905.  Defendant  also 
appeals  from  that  part  of  the  order  which 
authorized  the  sheriff  to  withdraw  the  ex- 
ecution from  the  files  of  the  court  for  the 
purposes  stated  In  the  order. 

The  original  execution  In  this  case  was 
Issued  on  the  date  last  mentioned  under  the 
provisions  of  section  685  of  the  Code  of  Civ- 
il Procedure  which  had  been  amended  daring 
the  first  five  years  of  the  life  of  the  Judg- 
ment Under  this  execution  levy  was  made 
upon  certain  real  and  personal  property  of 
the  defendant,  and  then  an  appeal  was  tak- 
en from  an  order  refusing  to  set  aside  the 
order  enforcing  the  judgment  An  undertak- 
ing on  appeal  was  given,  appellant  claiming 
and  respondent  denying  that  this  bond  was 
potent  to  stay  the  execution.  In  order  that 
this  question  might  be  authoritatively  deter- 
mined, defendant,  on  July  18.  1905,  gave  no- 
tice of  motion  for  a  writ  of  supersedeas. 
Pending  the  hearing  thereon,  all  proceedings 
were  stayed  by  order  of  this  court  from  Sepn 
tember  14,  1905.  to  October  16th  of  the  same 
year  when  the  motion  for  the  writ  of  auper- 


•For  other  cases  see  same  topic  and  aection  NUMBER  la  Dec.  tt  Am.  Diss.  1907  to  date,  &  Reporter  Indaxea 
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Bed«a8  was  denied.  The  slierlff,  however, 
without  any  suggeatloD  from  the  respondent 
had  returned  the  writ  shorwlng  the  leyy,  up- 
on certain  property.  The  date  of  this  return 
was  August  11,  1905.  This  Is  the  writ  con- 
templated In  the  order  from  which  the  pres- 
ent appeal  Is  taken.  Subsequent  to  the  de- 
nial by  this  court  of  the  writ  of  supersedeas, 
the  defendant  filed  an  undertaking  In  double 
the  amount  of  the  judgment,  conditioned  that 
If  the  order  appealed  from  or  any  part  there- 
of should  be  affirmed,  or  the  appeal  dismiss- 
ed, appellant  would  pay  to  respondent  the 
amount  Involved.  On  July  23,  1907,  this 
court  affirmed  the  order  of  April  10,  1905,  en- 
forcing the  Judgment  Weldon  v.  Rogers, 
151  Cal.  432,  90  Pac.  1062.  Supposing  that 
the  undertaking  in  double  the  amount  of  the 
Judgment  had  operated  as  a  stay,  respond- 
ent had  not  directed  anything  to  be  done  by 
the  sheriff  under  the  original  levy.  Instead, 
a  Judgment  on  the  bond  was  entered  against 
the  sureties  and  the  appellant,  and  execu- 
tion thereon  was  Issued.  On  appeal  this 
Judgment  was  held  void  with  respect  to  de- 
fendant because  it  was  entered  ex  parte  as  to 
him,  and  this  court  also  determined  that,  un- 
der section  M2  of  the  Code  of  Civil  Proce- 
dare,*tbe  bond  did  not  operate  as  a  stay,  and 
that,  therefore,  neither  the  sureties  nor  the 
appellant  were  liable.  Weldon  v.  Rogers, 
154  Oal.  632,  98  Pac.  1070.  On  February  23, 
1909,  plaintiff  gave  notice  of  motion  for  an 
order  directing  the  clerk  to  Issue  a  writ  of 
venditioni  exponas,  or  an  order  commanding 
the  sheriff  to  sell  the  property  upon  which 
levy  had  been  made  under  the  original  writ, 
and,  as  we  have  seen,  this  appeal  Is  from 
the  order  granting  that  motion. 

Appellant's  first  contention  is  that  there 
never  was  any  valid  levy  on  his  personal 
property,  owing  to  the  fact  that  the  sheriff's 
return  shorws  that  he  transposed  the  notices 
of  attachment  so  that  the  cashier  of  the  Pa- 
cific Savings  Rank  was  notified  of  a  levy  on 
the  stock  of  defendant  In  the  Ralph  Rogers 
Company,  while  the  secretary  of  the  last- 
named  corporation  was  apprised  of  a  similar 
attachment  on  defendant's  stock  in  the  Pa- 
cific Savings  Bank.  Blood  v.  Light,  38  Cal. 
649,  99  Am.  Dea  441,  is  Cited  as  authority 
to  the  effect  that  such  mistake  Is  fatal  to 
tbe  validity  of  the  levy.  That  case,  however, 
is  authority  against  appellant's  contention, 
for  It  is  there  held,  as  to  the  sheriff,  "that 
bis  iK>wer  to  sell  comes  from  the  Judgment 
and  execution,  and  is  not  to  be  measured  by 
his  proceedings  under  the  writ;  •  •  •  that 
the  performance  of  the  acts  described  In  the 
statute  as  a  levying  of  the  execution  Is  ma- 
terial only  In  reference  to  the  Intervening 
rights  of  third  persons,  or  persons  who  are 
not  parties  to  tbe  writ;  that  It  Is,  undoubt- 
edly, the  duty  of  the  officer  to  proceed  strict- 
ly according  to  the  statute,  and  If  he  does  not 
do  so,  the  sale  may  be  set  aside,  upon  mo- 
tion, or  be  may  be  made  to  respond  In  dam- 
ages to  any  one  who  has  been  Injured  by  his 


neglect;  but  it  would  be  gross  Injustice  to 
hold  that  by  proof  of  such  neglect,  made, 
I>erbaps,  years  after  the  sale,  the  purchasers' 
title  shall  be  defeated."  It  has  been  fre- 
quently held  that  the  title  of  the  purchaser 
at  sheriiTs  sale  does  not  depend  on  the  re- 
turn to  the  writ  Hibberd  v.  Smith,  67  Cal. 
664,  4  Pac.  473,  8  Pac.  46,  56  Am.  Rep.  726; 
McFall  V.  Buckeye  Grangers'  Warehouse 
Ass'n,  122  Cal.  471,  55  Pac.  253,  68  Am.  St 
Rep.  47.  It  Is  therefore  dear  that  the  matter 
of  the  correctness  of  the  sberUTs  return  Is 
one  collateral  to  this  appeal. 

The  next  and  principal  point  made  by  the 
appellant  is  that  the  levy  of  April  10,  190S, 
under  the  writ  of  execution  of  that  date, 
was  abandoned  and  could  not  be  revived 
thereafter.  The  only  authority  cited  In  this 
behalf  Is  Freeman  on  Executions,  {  271, 
where  It  Is  said,  among  other  things,  that 
"the  only  proper  object  of  a  levy  Is  to  compel 
satisfaction  of  the  writ  out  of  the  property 
seized;  and  If  the  plaintiff,  by  his  long  de- 
lay In  following  his  levy  by  a  sale,  or  by  di- 
rections to  return  the  writ  unsatisfied,  or  by 
any  other  course  of  action.  Indicates  that  hta 
employment  of  the  writ  Is  not  to  coerce  the 
prompt  payment  of  bis  debt,  then  the  levy 
Is  abandoned.  When  property  levied  upon  Is 
not  sold  before  the  return  day,  the  proper 
writ  to  enforce  a  sale  thereof  Is  a  vendi- 
tioni exponas;  while  the  proper  writ  to  au- 
thorize a  new  levy  M  an  alias  fieri  facias. 
Hence,  tbe  suing  out  of  the  latter  Instead 
of  the  former  writ  has  sometimes  been  held 
to  be  conclusive,  and  sometimes  to  be  prima 
fade  evidence  that  the  plaintiff  had  aban- 
doned bis  levy."  We  are  asked  to  hold  here 
that  the  execution  of  January  14,  1908,  con- 
stituted practically  an  alias  writ,  and  tbat 
whether  we  consider  the  issuance  of  such 
writ  as  conclusive  or  prima  fade  evidence  of 
abandonment  the  order  reviewed  In  this  ap- 
peal, based,  as  It  was,  upon  the  records  alone. 
Is  void  because  made  without  jurisdiction. 
We  fail  to  see,  however,  how  the  later  ex- 
ecution, purporting  to  be  based  upon  the  un- 
dertaking on  appeal,  must  be  taken  as  an 
alias  to  the  execution  on  the  judgment;  or 
how  the  mistaken  resort  of  respondent  to 
that  void  process  was  evidence  of  an  aban- 
donment of  the  original  levy.  Freeman,  in 
the  very  section  dted  by  appellant  observes 
that  "the  issue  of  an  alias  or  second  execu- 
tion, while  a  levy  on  a  prior  writ  remains  un- 
disposed of.  Is  an  Irregularity  which  might 
very  properly  be  corrected  by  the  vacation  of 
the  second  writ  It  indicates  misguided  seal 
in  attempting  to  obtain  satisfaction  rather 
more  than  a  desire  to  permit  the  first  writ  to 
become  dormant,  or  to  abandon  any  advan- 
tage gained  by  it  Unless  other  drcum- 
stances  tend  to  establish  the  abandonment 
of  a  levy,  we  do  not  imderstand  how  it  can 
be  inferred  faierely  from  the  mistaken  and  ir- 
regular issue  of  an  alias  writ  Nor  is  an 
abandonment  of  a  regular  and  adequate  levy 
inferable  from  a  subsequent  irregular  levy." 
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While  we  do  not  question  the  fact  that  re- 
spondent at  one  time  mistook  her  remedy, 
and  that  the  pursuit  of  appellant's  property 
under  the  original  execution  was  postponed 
on  account  of  the  appeal  disposed  of  by  the 
decision  in  154  CaL,  98  Pac,  we  do  not  see 
that  her  course  of  action  indicated  an  Inten- 
tion to  forego  any  advantage  which  she  may 
have  theretofore  obtained  by  reason  of  the 
existence  of  the  writ  Issued  In  1905.  That 
the  issuance  of  a  second  writ  is  not  necessa- 
rily an  abandonment  of  the  first  one  has  been 
held  in  Dunham  v.  Bentley,  103  Iowa,  140, 
72  N.  W.  43T;  Bouton  v.  Lord  &  Hatheway 
et  al.,  10  Ohio  St  458;  Mason  t.  Hull,  55 
Ohio  St  272,  45  N.  Bl  632;  West  t.  St.  John, 
83  Iowa,  202,  19  N.  W.  238;  Menge  v.  Wiley, 
100  Pa.  619.  Nor  does  mere  delay  in  making 
the  sale  operate  as  an  abandonment  of  the 
I6vy,  as  was  said  by  this  court  in  Southern 
California  Lumber  Co.  t.  Ocean  Beach  Hotel 
Co.,  94  Cal.  224,  29  Pac.  620  (28  Am.  St.  .Rep. 
115)  speaking  of  the  validity  of  a  sale  by  the 
sheriff  after  the  return  day  of  the  writ: 
"Having  the  right  to  subject  the  property  to 
a  sale  for  the  satisfaction  of  the  judgment, 
the  time  within  which  It  may  be  done  is  but 
directory,  and  under  the  control  of  the 
court"  The  court  did  not  err  in  ordering  a 
sale  for  the  full  amount  of  the  Judgment 
Although  under  the  void  execution  of  Janu- 
ary 14,  1908,  there  was,  according  to  the  re- 
turn thereon,  a  sale  made  by  the  sheriff  of 
Orange  county,  the  purchaser  under  that 
writ  was  entitled  to  a  return  of  his  money, 
and  there  could  properly  be  no  ci-edlt  upon 
the  original  judgment  by  reason  of  such  sale. 
The  withdrawal  of  the  writ  from  the  flies  for 
the  sheriff's  use  was  proper,  the  court  having 
complete  authority  over  Its  records,  and  hav- 
ing power,  also,  to  pursue  any  suitable  meth- 
od for  effectuating  Its  Judgments  and  orders, 
which  may  appear  most  conformable  to  the 
spirit  of  the  Code.   Code  Civ.  Proc.  {  187. 

Appellant  is  of  the  opinion  that  as  far  as 
the  personal  property  is  concerned,  any  sale 
thereof  should  have  been  made  by  the  sheriff 
making  the  levy  and  not  by  his  successor  in 
oiSce.  In  this  behalf  he  cites  section  62  of 
Freeman  on  Executions  (3d  EU.).  Although 
the  general  rule  In  the  absence  of  statutory 
mandate  to  the  contrary  was  that  the  officer 
who  made  the  levy  under  a  writ  of  execu- 
tion on  personal  property  must  complete  the 
sale,  we  have  ta  this  state  section  4171  of 
the  Political  Code,  which  is  but  a  re-enact- 
ment of  a  law  that  has  existed  in  Oalifomia 
since  1883.  See  section  107  of  the  county 
government  act  (St  1883,  p.  322).  This  sec- 
tion provides  that  "when  any  process  re- 
mains with  the  sheriff  unexecuted,  in  whole 
or  in  part  at  the  time  of  bis  death,  resigna- 
tion of  office,  or  at  the  expiration  of  bis  term 
of  office,  said  process  shall  be  executed  by 
his  successor  or  successors  in  office."  Ap- 
pellant would  have  us  make  the  distinction  I 


that  the  rule  above  announced  does  not  ap- 
ply to  process  which  did  not  remahi  with  the 
sheriff  unexecuted,  but  which,  before  his 
term  expired,  had  been  returned.  The  very 
order  of  the  court,  however,  withdrawing 
the  writ  from  the  flies 'for  the  sheriff's  use, 
was  In  effect  a  finding  that  the  process  was 
returned  without  proper  authority,  and.  that, 
therefore,  the  writ  had.  In  contemplation  of 
law,  remained  with  the  sheriff  unexecuted. 
The  order  from  which  this  appeal  is  tak- 
en Is  affirmed. 

We  concur:    LORIGAN.J.;  HBNSHAW.J. 


aST  C«l.  4C61 
McKELVET  v.  WAGT  et  aL  (L.  A.  2,439.) 
(Supreme  Court  of  California.    March  22,  1910.) 

L   MOBTOAOES     (I     453*)— FOBECLOSUBE — COM- 
PLAINT. 

The  complaint  in  mortgage  foreclosure, 
making  part  thereof,  by  attachment  as  an  ex- 
hibit, the  mortgage,  providing  for  reimburse- 
ment of  the  mortgagee  for  expenditures  in  pay- 
ment of  taxes  and  in  searching  the  title,  and 
praying  for  general  relief,  need  contain  no  fur- 
ther Bllegations  to  authorize  incluaioa  of  snch 
items  in  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Dec.  Dig.  i  453.*] 

2.  Tbiai.  (S  394*)— Trial  bt  Coiibt— Pihd- 

INGS  or  Fact. 

The  mere  fact  that  a  finding  of  fact  is  not 
set  off  b^  itself  and  marked  as  such  does  not 
prevent. its  consideration. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  i  924 ;   Dec.  Dig.  g  394.*] 

3.  Tbiai,   (|  394*)— Tbial  bt  Coubt— Furo- 
iNGs  of  Fact. 

The  statute  requiring  that  findings  of  fact 
and  conclusions  of  law  shall  be  separately  stated 
is  directory. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  924-926;    Dec.  Dig.  i  394.*] 

4.  Triad  (|  395*)  — Tbial  by  Cohbt  —  Firo- 
iNOS  or  Fact. 

A  general  finding  that  all  the  allegations  of 
the  complaint  are  true  Is  sufficient 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  929 ;    Dec.  Dig.  |  395.*] 

5.  Trial  (§388*) —Tbial  by  Coubt — Pind- 
INQS  OF  Fact. 

Findings  of  fact  are  unnecessary  where  no 
evidence  is  introduced  in  support  of  an  affirma- 
tive defense. 

[Ed.  Note.— For  other  cases,  see  Trial.  Dec. 
Dig.  §  388.*] 

6.  Costs  (J  260*)— Frivolous  Appbal— Pen- 
alty. 

In  case  of  a  frivolous  appeal,  a  penalty  will 
be  imposed. 

[EM.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  §§  983-996,  1002,  1003;  Dec.  Dig.  |  260.*  1 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Chas.  Monroe. 
Judge. 

Action  by  Barry  McKelvey  against  James 
I.  Wagy  and  others.  Judgment  for  plaintiff. 
Defendants  appeal.    Affirmed. 

Woodruff  &  McClure,  for  appellants.  E. 
S.  Janes,  for  respondent. 
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MEXjVIN,  J.  Appeal  from  a  JndKment  of 
foreclosure.  Defendants  James  I.  Wagy  and 
Julia  I.  WagT  on  July  2, 1006,  gave  their  note 
for  $7,000,  payable  on  or  before  one  year  aft- 
er date,  wltb  Interest  at  tbe  rate  of  7  per 
cent,  per  annum.  This  note  was  secured  by 
a  mortgage  on  certain  real  property  In  Los 
Angeles  county.  Mrs.  Jane  Johnson  was  sued 
as  one  claiming  some  Interest  In  the  property 
by  purchase  from  the  Wagys. 

In  the  answer  the  defendants  James  I. 
and  Julia  I.  Wagy  did  not  deny  the  due  exe- 
cution of  tbe  note  and  mortgage,  and  defend- 
ant Jolmson  merely  made  denial  on  Informa- 
tion  and  belief.  The  defendants  pleaded 
payment  of  all  interest  to  September  1,  1908, 
except  $130,  and  avei'red  that  plaintiff  ex- 
tended time  on  said  payment  for  90  days. 
They  also  alleged  that  about  July  1,  1008, 
plaintlfT  agreed,  in  consideration  of  the  pay- 
ment of  interest  at  the  rate  of  8  per  cent 
Instead  of  7  per  cent  per  annum,  to  extend 
the  time  of  settlement  of  the  note  and  in- 
terest until  January  1,  1900. 

Plaintiff  introduced  in  evidence  the  note 
and  mortgage  and  certain  receipts  for  tbe 
taxes  which  he  had  paid,  and  another  vouch- 
er showing  the  payment  by  him  of  $10  for 
searching  the  title  to  the  property.  On  the 
witness  stand  plaintiff  stated  that  having  pre- 
pared to  institute  foreclosure  proceedings  in 
August  1007,  he  was  induced  by  James  I. 
Wagy  to  forego  suit  at  that  time  in  consid- 
eration of  tbe  payment  to  him  by  the  Wagys 
of  $50,  together  with  the  interest  due  oh  the 
note  July  2,  1907,  and  the  promise  that  the 
note  and  interest  at  the  rate  of  8  per  cent 
per  annum  (instead  of  the  7  per  cent  men- 
tioned In  the  note)  would  be  fully  paid 
on  January  2,  1908.  In  January,  1908,  ac- 
cording to  plaintiff's  testimony,  defendant 
James  I.  Wagy  paid  him  $280,  being  interest 
on  the  note  from  July  2,  1907,  to  July  2, 
1908,  at  8  per  cent  In  September,  1908,  an- 
other payment  of  $150  was  made  by  the 
Wagys  and  duly  credited.  Shortly  after- 
wards Wagy  asked  for  an  extension  of  the 
time  of  payment  to  January  2,  1909,  promis- 
ing to  pay,  in  consideration  therefor,  the  in- 
terest then  due  and  8  per  cent  interest  Mc- 
Kelvey,  the  plaintiff,  said  that  he  would  ac- 
cept this  offer  If  the  accrued  interest  would 
be  paid  within  one  week,  but  no  further  sum 
was  paid  to  plaintiff  as  a  result  of  this  offer, 
and  in  October,  1908,  this  suit  was  commenc- 
ed. This  testimony  was  not  contradicted  by 
any  one,  tbe  defendants  offering  no  evidence 
at  all.  '  Tet  in  spite  of  this  plain,  uncontro- 
verted  statement  of  fact,  appellants'  counsel 
in  their  brief  insist  that  an  extension  of  the 
time  to  January  2, 1009,  for  payment  of  the 
note  bad  been  proven,  and  that  tbe  suit  was 
therefore  prematurely  commenced. 

Appellants  object  to  the  items  in  the  Judg- 
ment of  $154.08  for  taxes  and  $10  for  search- 
ing of  title,  on  the  ground  that  tbe  complaint 


contained  no  averments  upon  which  to  base 
said  motions ;  but  tbe  mortgage  itself  which, 
by  copy  attached  as  an  exhibit,  is  made  a 
part  of,  the  complaint,  provides  for  the  re- 
imbursement of  the  mortgagee  for  all  sums 
expended  in  the  payment  of  taxes  and  in 
searching  the  title;  and  the  prayer  of  the 
complaint  asks,  among  other  things,  for  gen- 
eral relief. 

Findings  were  not  waived,  and  appellants' 
claim  of  error  is  predicated  upon  failure  to 
file  formal  findings.  In  the  decree  and  or- 
der of  sale,  however,  the  court  did  find  that 
"all  the  allegations  in  said  plaintiff's  com- 
plaint contained  are  true."  The  mere  fact 
that  this  finding  was  not  set  off  by  Itself  and 
marked  as  such  does  not  prevent  us  from 
considering  it  The  statute  requiring  that 
findings  of  fact  and  conclusions  of  law  shall 
be  separately  stated  is  directory.  Reiner  ▼. 
Shroeder,  146  Cal.  411,  80  Pac.  817;  Butler 
V.  Agnew,  9  Cal.  App.  827,  99  Pac.  895;  Spen- 
cer V.  Duncan,  107  Cal.  426,  40  Pac.  540.  A 
general  finding  that  all  of  the  allegations  of 
a  Complaint  are  true  has  been  repeatedly  up- 
held by  this  court.  Gale  v.  Bradbury,  116 
Oal.  89,  47  Pac.  778;  Johnson  v.  saeln,  70 
Cal.  186,  11  Pac.  606.  And  it  has  been  de- 
cided here  that  findings  are  unnecessary 
where  no  evidence  is  Introduced  In  support  of 
an  aflOirmatlve  defense.  Robinson  v.  Muir, 
161  Cal.  118,  90  Pac.  521;  People  v.  McCue, 
ISO  Cal.  195,  88  Pac.  899;  Roberta  t.  Hall, 
147  Cal.  434,  82  Pac.  66. 

This  is  a  frivolous  appeal.  Defendants, 
who  offered  no  evidence  on  their  own  ac- 
count, are  appealing  upon  matters  which 
were  so  plain  as  to  be  almost  axiomatic. 
That  appellants  had  any  faith  in  any  of  the 
questions  involved  in  the  appeal  I  greatly 
doubt.  They  must  have  had  some  motive  for 
instituting  this  appeal  other  than  a  belief 
that  serious  error  had  occurred.  Perhaps  the 
suit  was  brought  for  delay,  but,  whatever  the 
impelling  reason,  the  practice  of  appealing 
upon  frivolous  matters  should  be  discouraged. 
A  penalty  of  $50  damages  to  plaintiff  is  there- 
fore imposed,  and  tbe  Judgment  from  which 
the  appeal  was  taken  is  affirmed. 

We  concur:    HBNSHAW,  J. ;  LORIOAN,  J. 


(16T  Cal.  898) 

FICKERT  V.  ZEMANSKT  et  al..  Board  of 
Election  Commissionera.    (S.  F.  5,362.) 

(Supreme  Court  of  California.    March  19, 1910.) 

Elections  (§  126*)— Nouinationb  uxd  Pbi- 
MABT  Elections— CANDinATEB. 

Primary  Law  1900  (St.  1909,  c.  405)  {  12, 
subd.  4,  provides  for  the  leaving  of  a  blank  space 
under  each  eronp  of  names  of  candidates,  in 
which  the  elector  may  vote  for  any  person 
whose  name  is  not  printed  on  the  ballot  by  writ- 
ing hia  name  therein,  and  by  section  23  the  per- 
son receiving  the  highest  number  of  votes  is  the 
nominee  of  the  party,  although  bis  name  was 
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not  printed  on  the  ballot  Section  12,  subd. 
S,  restricts  a  voter's  right  In  voting  for  delegates 
to  his  party  convention  to  qaalified  electors  of 
his  party.  Pol.  Code,  g  1366a,  provides  that 
the  elector  shall  not  be  permitted  to  vote  on  be- 
half of  any  party  or  for  delegates  to  the  conven- 
tion of  any  party  other  than  the  party  desig- 
nated In  the  registration.  Held,  that  where, 
on  a  primai7  election,  no  person  was  named  for 
the  candidate  of  the  Union  LAbor  party  for  the 
ofSce  of  district  attorney,  but  a  bluik  space  left 
where  the  elector  might  write  the  name  of  the 
person  he  desired  to  vote  for,  and  plaintiff's 
Dame  was  written  in  by  the  greatest  number  of 
electors  of  that  party,  he  was  entitled  to  have 
his  name  placed  on  the  printed  ballots  as  the 
candidate  of  the  Union  Labor  party  for  the  of- 
fice of  district  attorney  at  the  general  election, 
although  he  was  also  the  candidate  pf  the  Re- 
publican party  for  the  same  office. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  g  118;    Dec.  Dig.  {  126.*] 

In  Bank.  Application  for  writ  of  mandate 
by  Charles  M.  FIckert  to  compel  J.  H.  Ze- 
mansky  and  others,  composing  the  Board  of 
Election  Commissioners  of  the  City  and 
County  of  San  Francisco,  to  print  plalntKTs 
name  upon  the  ballot  for  the  general  election 
as  a  nominee  of  the  Union  Labor  party  for 
the  ofllce  of  district  attorney.    Writ  granted. 

George  Hewlett  and  Ira  S.  Lilllck,  for  pe- 
titioner. Thomas  V.  Cator  and  Hugh  J.  Mc- 
Isaac,  for  respondenta  i 

FEB  CUBIAM.  This  was  an  application 
for  a  writ  of  mandate  to  compel  the  board  of 
election  commissioners  of  the  city  and  cotmty 
of  San  Francisco,  when  it  prepared  the  bal- 
lots to  be  used  by  Toters  at  the  general  city 
and  connty  election  to  be  held  on  November 
2,  1009,  to  print  the  plaintiff's  name  upon 
said  ballots  as  the  nominee  and  candidate  of 
the  Union  Labor  party  for  the  ot&cB  of  dis- 
trict attorney  of  the  said  city  and  county. 
Upon  the  hearing,  the  writ  was  issued  as 
prayed,  but  we  deem  It  proper  for  guidance 
in  future  cases  that  the  reasons  for  the  deci- 
sion shotild  be  given. 

At  the  primary  election  previously  held, 
under  the  primary  law  of  1909  (St  1909,  p. 
691),  for  the  nomination  of  party  candidates 
to  be  voted  for  at  the  November  election,  no 
nomination  papers  had  been  filed  proposing 
any  person  as  the  candidate  of  the  Union  La- 
bor party  for  district  attorney.  On  the  pri- 
mary t>alIot  of  that  party  the  name  of  no 
person  was  printed  as  candidate  for  that  of- 
fice, but  a  blank  line  was  left  thereon  as  the 
law  directs,  whereon  a  Union  Labor  voter 
could  write  the  name  of  the  person  whom  he 
desired  to  nominate  as  the  candidate  of  his 
party  for  that  office.  At  said  primary  elec- 
tion divers  persons  were  voted  for  as  the  Un- 
ion Labor  candidate  for  district  attorney  by 
thus  writing  the  name  on  said  blank  line, 
and  the  plaintiff  had  received  the  highest 
number  of  such  votes,  and  was  thereby  made 
the  candidate  of  that  party  for  that  office. 

The  board  placed  its  refusal  to  print  plad- 
tiff'B  name  on  the  general  election  ballot  as 


candidate  of  the  Union  Labor  party  upon  tlie 
admitted  fact  that  plaintiff  was  a  member 
of  the  Republican  party  and  not  a  membw  of 
the  Union  Labor  party  and  upon  the  fact  that 
he  had  been,  at  said  primary  election,  duly 
nominated  as  the  candidate  of  the  Bepubllcan 
party  for  the  same  office.  The  theory  vras 
that  one  party  cannot  at  a  primary  Section, 
nominate  as  its  own  candidate  a  member  of 
another  party,  and  that  the  voter  of  a  party, 
in  writing  on  the  blank  line  placed  on  the 
primary  Iwllot  for  that  purpose,  the  name  of 
some  person  as  his  nominee  for  an  office, 
must  confine  himself  to  members  of  hla  own 
party. 

There  Is  nothing  in  the  primary  act  or  in 
any  other  law  of  this  state  that  purports  to 
preclude  the  nomination  as  a  candidate  for 
office  by  the  electors  of  one  party  of  a  mem- 
ber of  another  party.  The  primary  act  pro- 
vides for  the  leaving  of  a  blank  space  under 
each  group  of  printed  names  of  candidates, 
in  which  the  elector  may  vote  for  any  per- 
son whose  name  is  not  printed  on  the  ballot 
by  writing  his  name  thereon  (section  12,  8al>d. 
4),  and  the  person  receiving  the  highest  num-; 
ber  of  votes  for  the  nomination  is  the  nom- 
inee of  the  party,  although  his  name  was  not 
printed  on  the  ballot  Section  23.  Nowhere 
is  it  intimated  that  the  elector  Is  to  be  re- 
stricted in  thus  voting  to  members  of  his 
party;  a  clear  distinction  in  this  regard  be- 
ing made  as  to  his  right  in  voting  for  candi- 
dates for  nomination  for  public  office,  and  his 
right  in  voting  for  delegates  to  bis  party 
convention,  he  being  restricted  in  the  latter 
case  to  "qualified  electors  of  his  party."  Sub- 
division 8  of  section  12^  Section  1866a  of 
the  Political  Code  has  no  application.  The 
provision  therein  "nor  sball  he  (the  elector> 
be  permitted  to  vote  on  behalf  of  any  party 
or  for  delegates  to  the  convention  of  any 
party  other  than  the  party  so  designated  In 
the  registration,"  simply  means  that  the 
elector  registered  as  a  member  of  a  partlca- 
lar  party  cannot  participate  at  the  primary 
in  the  selection  of  the  candidates  for  any 
other  party.  For  Instance,  if  he  be  reglstei^ 
ed  as  belonging  to  the  Union  Labor  party,  be  . 
cannot  cast  any  vote  upon  the  question  who 
shall  be  the  Republican  or  Democratic  nom- 
inee for  any  office,  or  who  shall  be  the  dele- 
gates to  the  Republican  or  Democratic  con- 
vention, but  is  confined  to  the  selection  of 
candidates  and  delegates  for  his  own  party. 
This  is  the  whole  effect  of  the  provision.  Its 
whole  object  is  to  confine  the  control  of  a 
party  to  the  electors  thereof,  and  to  prevent 
electors  of  another  party  from  interfering 
with  such  control. 

The  question  we  have  here  discussed  was 
not  involved  in  Socialist  Party  v.  Uhl,  155 
Cal.  776,  103  Pac.  181.  Nothing  said  in  the 
opinion  in  that  case  warrants  the  conclusion 
that  an  elector  voting  at  his  party  primary 
may  not  write  in  the  blank  space  placed  on  - 
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tbe  ballot  for  each  office  tbe  name  of  any 
per8(m  he  wishes  to  have  made  the  nominee 
of  "his"  party  for  that  office,  regardless  of 
the  political  affiliations  of  such  person,  or 
that  If  a  person  whose  name  Is  thus  written 
in  receives  the  highest  nnmber  of  TOtes  there- 
for at  the  hands  of  the  electors  of  that  party, 
he  is  not  the  nominee  thereof  simply  because 
be  belongs  to  another  party  or  is  an  avowed 
candidate  for  a  nomination  for  the  same  of- 
fice at  the  hands  of  another  party.  Such  a 
conclusion  wonld  find  no  support  in  the  law. 
TherefiHre  petitioner,  who,  from  the  show- 
ing made  here,  received  tbe  highest  number 
of  votes  for  tl^  Union  labor  nomination  for 
district  attorney  of  the  city  and  county  of 
San  Francisco,  was  the  nominee  of  that  par- 
ty for  that  office,  and  was  entitled  to  have 
his  name  printed  on  the  ballot  for  the  general 
election  as  such  nominee,  notwithstanding 
that  he  was  a  member  of  tbe  Republican 
party  and  was  registered  as  such,  and  not- 
withstanding he  was  a  regular  candidate  at 
the  primary  election  for  tbe  Republican  nom' 
Ination. 


(U7  Cal.  38C)  . 

PAULB;  v.  BRODNAX  et  al.    (U  A.  2,325.) 

(Supreme  Court  of  Oalifornia.    March  19,  1910. 
Rehearing  Denied  April  18,  1910.) 

1.  Ejectment  (J  94*)— Actions— SuFFicrENCY 
OF  Evidence. 

In  ejectment  for  a  tract  claimed  by  plain- 
tiff to  be  located  within  a  half  section  owned 
by  him,  evidence  held  to  sustain  a  finding  that 
the  land  claimed  was  not  so  located. 

[Ed.  Note.— EV>r  other  cases,  see  Ejectment, 
Dec  Dig.  {  94.«] 

2.  BoDNDARiEB  (5  35*)— Evidence. 

In  ejectment  for  land  claimed  to  be  located 
in  a  half  section  owned  by  plaintiff,  in  which 
the  original  survey  stakes  were  shown  to  have 
been  destroyed  and  other  stakes  set  up  in  their 
place,  a  stake  found  many  miles  from  the  land 
claimed,  but- in  the  territory  originally  surveyed 
by  those  who  surveyed  plaintiff's  land,  was  prop- 
erly excluded  from  evidence ;  it  not  appearing 
that  such  evidence  could  have  assisted  the  jury  in 
determining  the  boundaries  of  the  land  claimed. 
[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  g  35.*] 

3.  Boundaries  (J  35*)  —  Admission  of  Evi- 
dence. 

In  ejectment  to  recover  land  claimed  by 
plaintiff  to  be  located  in  a  baif  section  owned 
by  bim,  a  diagram  drawn  by  a  witness  to  il- 
lustrate his  testimony  as  to  location  of  boundary 
stakes,  etc.,  was  properly  admitted  in  evidence, 
where  the  court  instructed  that  it  was  only 
admitted  to  illustrate  witness'  testimony,  and 
should  not  be  considered  as  evidence  of  the  lo- 
cation of  the  boundaries;  not  being  objection- 
able as  tending  to  confuse  the  jury. 

[EM.  Note. — For  other  cases,  see  Boandaries, 
Dec.  Dig.  i  35.*] 

4.  Appeal  and  Erbor  (§  1064*)— Harmless 
Error- Instructions. 

An  instruction  in  ejectment  that  defendants 
liad  reclaimed  and  tilled  land  occupied  by  them 
was  harmless  to  plaintiff,  if  erroneous,  where 
most  of  the  facts  regarding  the  improvements 


and  cultivation  were  bronght  oat  by  pialntifTs 
counsel. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  EWg.  {  1064.*] 

5.  Ejectment  (|  110*)  —  Actions  —  Ihbtbuo- 
tions. 

In  ejectment  for  a  tract  claimed  by  plaintiff 
to  be  located  in  a  half  section  owned  by  him, 
an  instruction  that  defendants  had  reclaimed 
the  lands  occupied  by  them  and  tilled  the  soil, 
etc.,_  preceding  a  statement  of  defendants'  con- 
tention that  ttie  land  occupied  by  tiiem  was  not 
in  the  section  owned  by  plaintiff,  was  proper, 
being  merely  a  recital  of  tbe  manner  of  defend- 
ants' possession ;  the  court  having  also  instmct- 
ed  that  the  action  could  not  be  defeated  by  show- 
ing that  defendants  made  Improvements  on  the 
land. 

[Ed.   Note.— For  other  cases,  see  Ejectment, 
Dec.  Dig.  I  110.*] 

8.  Boundaries  (8  41*)  —  Actions  —  Ihbtbuo- 

■  TIONS. 

In  ejectment  for  a  tract  claimed  by  plain- 
tiff to  be  located  in  a  half  section  owned  by  him, 
in  which  the  evidence  showed  that  the  original 
stakes  had  been  lost,  an  instruction  that  it 
stakes  or  monuments  were  found  whldi  plaintiff 
claimed  fixed  the  location  of  the  boundaries  of 
tbe  tract  In  question,  or  of  the  quarter  comers 
of  the  original  official  survey,  the  burden  was 
upon  plaintiff  to  show  by  a  preponderance  of  the 
evidence -that  snch  stakes  were  those  of  the  orig- 
inal official  survey,  and  establish  or  locate  par- 
ticular or  designated  boundaries  of  such  original 
survey,  and,  unless  he  did  so,  they  should  be 
disregarded  as  evidence  of  the  boundarieB  of  the 
tract  claimed.  Held  that,  while  the  words  "es- 
tablish and  locate,"  etc.,  might  seem  to  place 
too  great  a  burden  upon  the  stakes  and  monu- 
ments in  establishing  Vbe  boundaries,  in  that 
they  should  be  considered  in  their  relation  with 
each  other  and  with  natural  objects  in  fixing 
the  boundaries,  the  instruction,  construed  as  a 
whole,  merely  meant  that  the  stakes  and  monu- 
ments must  be  shown  to  be  official,  and  so  iden- 
tified that  tbe  tract  sought  to  be  bounded  from 
them  coold  be  ascertained,  and  was  proper. 

[Ed.  Note. — For  other  cases,  see  Boundaries. 
Dec.  Dig.  {  41.*] 

7.  B5JECTMENT  a  110*)- Actions  — IwsTBUo- 

TIONB — MISLEADINQ    INSTRUCTIONS. 

In  ejectment  for  a  tract  claimed  to  be  locat- 
ed withiQ  a  half  section  owned  by  plaintiff, 
where  the  stakes  of  the  original  official  survey 
were  lost,  the  court  charged  the  language  of  the 
Revised  Statutes  of  tbe  United  States,  require 
ing  public  lands  to  be  divided  by  north  and 
south  meridian  lines,  crossed  at  right  angles  so 
as  to  form  townships  six  miles  square,  and  fur- 
ther, charged  that  when  the  field  notes  of  a  gov- 
emment  surveyor  show  that  section  comers  were 
established  on  such  straight  lines  between  the 
township  comers  and  fix  their  location  by  cours- 
es and  distances,  they  are  presumptively  correct 
and  can  only  be  overcome  by  a  preponderance 
of  tbe  evidence  that  the  surveyor  actually  estab- 
lished comer  monuments  at  points  other  than 
shown  by  tbe  field  notes,  and  that  the  fixed  mon- 
uments would  control  courses  and  distances  only 
where  the  boundaries  are  fixed  and  known,  oth- 
erwise the  courses  and  distances  shown  by  the 
field  notes  of  the  original  survey  being  consid-, 
ered.  Beld,  that  the  part  of  the  Instruction 
quoting  the  federal  statutes  was  not  erroneous 
as  tending  to  impress  the  jury  that  the  par- 
ticular townAip  in  which  the  land  claimed  was 
located  was  six  miles  square,  being  simply  ex- 
planatory of  the  rest  of  the  charge. 

[Ed.   Note.— For  other  cases,'  see  Ejectment, 
Dec.  Dig.  I!  HO.*! 
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&    BOUITDABIES   ((  33*)   —   COTtRSES    AND   DIS- 
TANCES. 

While,  nnder  the  direct  provisions  of  Code 
OIt.  Proc  i  2077.  snbd.  2,  permanent  and  as- 
certained boundaries,  or  monuments  are  para- 
mount when  inconsistent  with  the  measurement, 
where  the  monuments  are  unlcnown,  the  field 
notes  of  a  government  survey  showing  the  cours- 
es and  distances  are  presumed  to  be  correct. 

[E>],  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  §  33.*] 
9.  Appeal  and  Ebrob  (g  1064*) — Harmless 

Error — Instructions. 

In  ejectment  for  land  claimed  to  be  located 
in  the  half  section  owned  by  plaintiff,  the  court 
mstructed  that  the  fourth  standard  parallel,  if 
established  in  part,  must  be  assumed  to  extend 
in  the  same  general  direction,  unless  diverted  by 
some  fixed  monument,  and  also  stated,  "if  you 
further  find  from  the  evidence  that  two  or  more 
permanent  survey  stakes  have  been  found  on 
the  standard  line,  which  indicate  and  fix  the 
course  thereof,"  etc.  The  testimony  as  to  stakes 
on  the  line  claimed  by  the  surveyor  to  be  the 
fourth  standard  parallel  -had  been  stricken,  but 
there  was  evidence  that  the  surveyor  fixed  such 
line  with  reference  to  natural  monuments.  Held, 
that  error  in  charging  as  to  the  effect  of  the 
stakes  when  the  testimony  thereon  bad  been 
stricken  was  harmless,  the  gist  of  the  charge  be- 
ing that  the  parallel  line  is  presumed  to  extend 
in  the  same  general  direction  when  established 
in  part,  and  not  as  to  the  effect  of  the  stakes. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4219,  4221-4224 ;  Dee.  Dig. 
81061*] 

Department  2.  Appeal  from  Saperlor 
Court,  San  Diego  Connty;  N.  H.  Conklin, 
Judge. 

Action  by  Charles  W.  Pauley  against 
Thomas  W.  Brodnax  and  others.  From  a 
Judgment  for  defendants,  and  an  order  deny- 
ing a  motion  for  a  new  trial,  plaintiff  ap- 
peals.   Affirmed. 

Hnnsaker  &  Britt  and  Cassius  Carter,  for 
appellant  W.  J.  Mossholder,  C  F.  Holland, 
H.  R.  Comly,  Powers  &  Holland,  and  Marks 
P.  Mossholder,  for  respondents. 

MELVIN,  J.  This  Is  an  appeal  from  a 
Judgment  in  favor  of  defendants  and  from 
an  order  denying  plaintiff's  motion  for  a 
new  trial.  The  action  was  one  in  eject- 
ment, and  presents  some  of  the  problems 
arising  from  the  efforts  to  retrace  the  old 
snrreys  of  the  United  States  government 
in  the  Imperial  valley.  While  admittedly 
there  was  a  conflict  of  evidence  at  the  trial, 
appellant  contends  that  in  no  material  par- 
ticular was  his  proof  traversed,  and  that 
the  verdict  was  contrary  to  the  evidence. 
He  also  complains  of  certain  rulings  on  the 
admission  of  evidence  and  in  the  instruc- 
tions to  the  Jury. 

At  the  trial  there  was  no  contention  that 
plaintiff  was  not  entitled  to  the  N.  ^  of 
section  36  in  township  16  8.,  range  13  E., 
San  Bernardino  base  and  meridian,  which 
was  involved  In  the  action;  but  defend- 
ants denied  that  any  of  the  land  occupied 
by  them  was  located  In  that  half  section. 
Plaintiff,  depending  upon  the  official  surveys 


of  Derby  made  In  1854  and  Mathewson  made 
In  1856,  sought  to  re-establish  the  lines  of 
the  section  36  in  question  from  the  measure- 
ments tied  to  the  monuments  of  the  original 
surveys,  which  they  asserted  had  been  re- 
discovered by  their  witnesses.  To  Illus- 
trate appellant's  position,  we  reproduce  a 
diagram  made  by  one  of  the  surveyors,  Mr. 
Ward,   who  testified  In  his  behalf: 


It  will  be  noticed  that  Ward's  diagram 
shows  three  monuments  on  the  west  line  of 
section  36  designated  by  him  as  "Old  Cor- 
ners." Appellant  asserts  that  these  three 
monuments,  which  were  mesqulte  stakes, 
were  the  original  posts  set  by  Mathewson 
in  1856  when  he  ran  the  section  lines  to  con- 
form to  the  township  boundaries  previously 
established  by  Derby.  The  most  northerly 
of  these  stakes  which,  according  to  appel- 
lant, was  set  at  the  comer  common  to  sec- 
tions 25,  26,  35,  and  36,  was  first  shown  to 
Mr.  Ward  in  1902.  Subsequently  it  disap- 
peared, and  in  1904  Mr.  Ward  set  a  white 
stake  in  Its  place.  Later  the  mesqulte  stake 
was  found  in  the  possession  of  one  Donovan, 
was  procured  by  defendants,  and  was  intro- 
duced In  evidence  by  them  at  the  trial.  The 
other  two  stakes  had  been  found  by  Mr 
Ward  by  running  south  from  the  alleged 
comer  stake  somewhat  farther  than  the  dis- 
tances Indicated  in  Mathewson's  field  notes. 
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Witness  Ward  stated  that  these  stakes  were 
practically  In  alignment,  the  deviation  being 
but  a  matter  of  a  few  feet.  Witness  Van 
Horn  testified  that  he  was  present  when  Mr. 
Ward  examined  the  stake  which  Is  alleged 
to  haye  been  at  the  northwest  comer  of  sec- 
tion 36.  The  location  of  these  stakes  500 
feet  east  of  the  Dahlia  canal  was  described 
at  the  trial  by  other  witnesses  who  tiad  been 
In  that  locality  as  early  as  1901.  Alverson, 
a  surveyor,  testified  that  in  1904  he  ran 
south  from  the  locality  of  the  most  north- 
erly of  these  three  stakes  and  found  the  oth- 
er two.  He  gave  it  as  his  professional  opin- 
ion that  the  most  southerly  of  these  stakes, 
marked  "35"  on  one  side  and  "36"  on  the 
other  was  set  by  Mathewson  to  mark  the 
comers  on  the  fourth  standard  parallel  of 
sections  35  and  36w 

But  appellant  contends  that,  even  If  the 
three  stakes  near  the  Dahlia  canal  be  re- 
jected, his  right  to  the  greater  portion  of 
the  land  occupied  by  defendants  is  establish- 
ed by  reference  to  other  monuments.  He 
asserts  that  his  witnesses  have  discovered 
and  identified  the  following  monuments  men- 
tioned In  Mathewson's  field  notes:  A  tree 
common  to  the  comers  of  sections  10,  11, 14, 
and  15;  a  bearing  tree  south  15*  W.  170 
links  from  the  corner  common  to  sections  14, 
IS,  22,  and  23;  and  a  palo  verde  tree  at  a 
quarter  section  comer  between  sections  83 
and  34.  According  to  the  measurements  of 
witness  Caines  the  three  stakes  were  867 
feet  further  east  of  the  palo  verde  tree  than 
the  2  miles  Indicated  in  Mathewson's  field 
notes.  Ignoring  the  stakes,  this  appellant 
arges,  would  move  the  western  line  of  sec- 
tion 36  867  feet  west  As  fixing  the  north- 
ern boundary  of  the  section,  appellant  calls 
attention  to  the  testimony  of  respondents' 
-witness  Henderson  that  be  found  the  dis- 
tance from  the  tree  (claimed  by  appellant  as 
being  at  the  comer  of  sections  10,  11,  14, 
and  15),  to  a  line  running  east  to  the  white 
stake  set  by  Mr.  Ward  to  be  16,470  feet 
south — an  excess  of  630  feet  Beadjusting 
the  lines  according  to  these  measurements, 
and  allowing  dbthing  for  errors  in  Mathew- 
son's work,  still,  BO  appellant  contends,  the 
K.  %  of  section  36  would  Include  more  than 
two-thirds  of  the  lands  of  respondents.  But 
It  is  earnestly  contended  that  the  distances 
between  Mathewson's  monuments  were  al- 
-ways  greater  than  the  field  notes  Indicated, 
and  that  this  discrepancy  accounts  for  the 
excess  found  in  measuring  from  the  trees, 
claimed  as  monuments,  to  the  stakes  on  the 
alleged  western  boundary  of  section  86.  In 
naeasuring  from  the  trees  near  the  center  of 
township  16  S.,  range  13  E.,  to  the  tree  In- 
dicated by  appellant  as  the  comer  of  sec- 
tions 10,  11,  14,  and  15  In  township  16, 
Messrs.  Ward  and  Alverson  found  an  ex- 
cess of  200  or  30O  feet  in  a  mile  not  shown 
In  Mnthewson's  field  notes.  All  of  the  sur- 
veyors who  testified  for  plalntlfT  said  that 
such  excess  existed.    Witnesses  for  appellant 
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testified  to  the  finding  of  the  original  stak« 
marking  the  comer  of  sections  15,  16,  21,  and 
22  of  township  16  S.,  range  13  £1  This  they 
accomplished  by  running  lines  from  the  trees 
Hnown  as  the  "Imperial  Bearing  Trees,"  near 
the~  present  city  of  Imperial,  and  mentioned 
as  appellant's  witnesses  assert  in  Mathew- 
son's notes.  Respondents'  witness  Mr.  Hen- 
derson said,  referring  to  these  trees,  that 
he  would  not  accept  them  as  bearing  trees 
without  other  evidence  than  the  markings 
which  he  saw  upon  them.  Mr.  Bates  also 
testified  that  he  would  consider  it  question- 
able if  these  trees  were  what  appellant's 
theory  would  make  them.  Mr.  Butler,  anoth- 
er surveyor,  was  similarly  in  doubt.  But 
appellant's  counsel  argue  that  mere  doubts 
are  of  no  value  when  opposed  to  the  positive 
testimony  of  their  witnesses  with  reference 
to  the  location  and  markings  of  the  alleged 
monuments.  Appellant's  counsel  call  our  at- 
tention to  the  relation  between  the  "bearing 
trees"  In  township  16  and  the  palo  verde 
tree  at  the  quarter  section  comer  on  the 
line  between  sections  83  and  34  in  township 
16.  The  evidence,  they  say,  establishes  these 
bearing  trees  and  the  palo  verde  tree  almost 
In  the  same  line  north  and  south  although 
they  are  nine  miles  apart,  and  this  corre- 
spondence In  alignment,  they  argue,  can  hard- 
ly be  merely  accidental.  Counsel  warn  us 
against  giving  great  weight  to  the  failure  of 
their  witnesses  to  find  the  water  courses 
corresponding  with  any  degree  of  accuracy 
to  those  mentioned  and  described  by  Math- 
ewson in  his  field  notes,  as  there  have  been 
numerous  overflows  and  floods  in  the  val- 
ley during  the  half  century  since  the  govern- 
ment surveys  were  made.  We  have  thus 
followed  carefully  the  argniments  of  appel- 
lant's counsel  based  upon  the  essential  mat- 
ters of  proof  in  order  that  we  might  fully 
test  the  assertion  that  there  was  no  material 
Impeachment  of  the  evidence  adduced  by 
them  and  that  the  verdict  against  plaintiff 
was  clearly  contrary  to  the  evidence.  Let 
us  now  examine  the  evidence  offered  on  be- 
half of  respondents. 

The  first  criticism  of  respondents  Is  direct- 
ed to  the  great  excess  of  measurements  over 
the  calls  of  the  field  notes  which  must  be 
made  in  order  to  tie  the  alleged  fixed  monu- 
ments to  the  stakes  on  the  purported  east 
line  of  section  36  In  township  16.  Oommen- 
dng  their  survey  at  the  two  trees  near  Im- 
perial, designated  by  them  as  the  bearing 
trees  marking  the  comer  common  to  sections 
15,  16,  21,  and  22  in  township  16,  these  sur- 
veyors found  the  purported  section  36,  to  use 
the  phrase  of  respondents'  counsel,  "more 
than  a  half  mile  too  far  south,  and  nearly  a 
mile  and  a  quarter  too  far  east  to  be  Identi- 
fied as  plaintiff's  land."  Upon  this  point  Mr. 
Alverson,  one  of  the  witnesses  for  plaintiff, 
testified  as  follows:  "We  found  that  Instead 
of  counting  two  miles  from  the  comer  com- 
mon to  16,  16,  21,  and  22.  running  two  miles 
east  in  order  to  bring  us  exactly  north  of  the 
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aoQthwest  corner  of  section  36,  we  had  to 
run  an  additional  1,122  feet;  in  other  words, 
before  we  got  directly  north  of  the  southwest 
comer  of  S6,  as  shown  on  this  diagram  (Ex- 
hibit O),  In  rnnning  from  the  old  comer  com; 
mon  to  sections  15,  16,  21,  and  22,  township 
15  south,  we  bad  to  run  two  miles  and  1,128 
feet  We  assume  that  those  monuments 
found  were  corners,  no  matter  wtiat  the  ex- 
cess. The  southwest  comer  of  section  36  is 
2,876  feet  in  excess  of  the  nine  miles  called 
for  from  the  Imperial  bearing  trees  in  town- 
ship 15.  The  excess  called  for  in  the  field 
notes  is  228  feet  The  excess  not  called  for 
in  the  field  notes  is  2,648  feet  There  is  prac- 
tically a  half  mile  excess  in  measuring  from 
this  northerly  corner  to  the  southerly  line  in 
this  township  16  and  practically  1,128  feet 
excess  in  the  easterly." 

Next  our  attention  is  called  to  the  fact  that 
the  Jurors  saw  the  northerly  stake  which 
was  found  on  the  supposed  western  line  of 
section  36,  and  were  the  best  Judges  of  its 
genuineness  or  spuriousness  as  one  of  the 
markings  of  the  original  survey.  We  are  al- 
so reminded  that  witness  Van  Horn  swore 
that  he  saw  no  stakes  when  visiting  that  im- 
mediate locality  in  1901.  Another  evidence 
of  the  falsity  of  appellant's  conclusions  with 
reference  to  the  three  stakes,  according  to 
respondents'  counsel,  is  the  fact  that  Mathew- 
son  described  the  land  on  the  west  boundary 
of  section  36  as  perfectly  level,  while  the 
land  along  the  line  of  the  stakes  was  said 
by  witnesses  at  the  trial  to  be  rough  and  full 
of  hummocks.  The  field  notes  describe  the 
north  line  of  section  36  as  level,  while  the 
north  line  of  that  section  as  plaintiff  claims 
its  location  crosses  an  arroyo  which  has  evi- 
dently Been  many  years  In  existence  because 
it  contains  good  sized  trees,  one  of  the  larg- 
est being  about  16  inches  in  diameter.  All 
these  circumstances  tend  to  prove,  say  re- 
spondents' counsel,  that  appellant's  surveyors 
were  mistaken  in  their  efforts  to  locate  sec- 
tion 36. 

The  Jury  was  also  given  an  opportunity  to 
note  the  Intersection  with  the  north  boundary 
line  of  township  15  of  a  line  run  due  north 
from  the  so-called  "Imperial  Bearing  Trees." 
This  intersection  is  at  a  point  403  feet  west 
of  the  old  channel  of  New  river,  whereas  a 
line  drawn  from  the  corner  common  to  sec- 
tions 15,  16,  21,  and  22,  as  shown  on  the  of- 
ficial map,  would  meet  the  north  boundary 
line  of  the  township  at  a  point  more  than  a 
mile  and  a  half  west  of  New  river.  Respond- 
ents' criticism  is  also  leveled  at  the  markings 
on  the  bearing  trees  which  it  is  claimed  were 
too  distinct  and  fresh  to  have  existed  more 
than  half  a  century.  Respondents  called 
Mr.  Henderson,  the  surveyor,  who  under  con- 
tract and  with  written  Instructions  from  the 
government  of  the  United  States  made  a  sur- 
vey of  the  exterior  boundaries  of  these  town- 
ships in  Imperial  valley.  In  doing  this  work 
he  was  required  to  fix  the  fourth  standard 
paralleL     According   to  his   testimony,   the 


fourth  standard  parallel  which  forms  the 
southern  line  of  section  36  passes  to  the 
north  of  some  of  the  property  in  question  and 
his  location  of  this  line  would  place  all  of  the 
land  of  the  defendants  outside  of  the  north 
half  of  section  36,  township  16.  Although 
certain  testimony  of  Henderson  with  refer- 
ence to  alleged  stone  monuments  was  stricken 
out,  one  means  whereby  he  assured  himself 
that  he  was  on  the  fourth  standard  parallel 
was  an  observation  on  Signal  mountain  agree- 
ing with  that  of  Derby  taken  from  section 
corners  3  and  4,  range  12  E.,  township  17  S. 
He  also  testified  that  he  ran  north  to  the 
third  standard  parallel  ajid  found  it  From 
the  foregoing  discussion  it  will  be  seen  that 
there  was  a  substantial  conflict  of  evidence 
both  as  to  the  authenticity  of  alleged  monu- 
ments and  the  courses  and  distances.  So 
sharp  has  been  this  conflict  that  we  cannot 
say  there  was  no  material  contradiction  of 
plaintiff's  evidence.  There  was  testimony 
ample,  if  believed,  to  Justify  the  Jurors  in 
finding  in  favor  of  the  defendants  and  the 
court  in  denying  the  motion  for  a  new  trial. 

Appellant  assigns  as  error  the  court's  re- 
fusal to  admit  in'  evidence  a  certain  stake 
found  by  witness  Alverson  many  miles  away 
from  the  land  in  dispute.  It  was  with  a  num- 
ber of  other  stakes,  and  its  relevancy,  if  it 
be  relevant  at  all,  would  depend  upon  the 
fact  that  it  was  found  in  territory  originally 
surveyed  by  Derby  and  Mathewson.  There 
was  nothing  of  greater  authenticity  respect- 
ing its  origin  than  there  was  with  reference 
to  the  stakes  found  near  the  land  claimed 
by  plaintiff.  We  cannot  see  how  its  introduc- 
tion in  evidence  could  have  assisted  the  Jury. 
Clearly  the  ruling  rejecting  it  was  correct 

The  court  permitted  defendants  to  intro- 
duce the  diagram  drawn  by  witness  Hender- 
son to  Illustrate  bis  testimony,  and  appellant 
assigns  this  as  error  upon  the  theory  that  it 
tended  to  confuse  the  Jury  and  was  not  found- 
ed upon  any  monuments.  The  court  was 
careful,  however,  to  explain  to  the  Jury  that 
the  drawing  was  merely  admitted  in  evidence 
"for  illustrating  the  witness'  testimony  so 
far  as  it  was  applicable,  not  as  evidence  any 
further  than  illustrating  the  testimony  of  the 
witness."  In  the  instructions  the  Jury  was 
again  warned  that  the  diagrams  were  not  to 
be  considered  "any  evidence  at  all  of  the  lo- 
cation on  the  ground  of  the  boundaries  of 
said  section  or  of  said  fourth  standard  par- 
allel south." 

Nor  was  there  error  in  the  court's  instruc- 
tion that  defendants  had  reclaimed  the  land 
occupied  by  them,  tilled  the  soil,  etc.  Most 
of  the  facts  regarding  the  improvements  and 
tilling  of  the  soil  were  brought  out  by  plain- 
tiff's counsel  in  establishing  the  rental  value 
of  the  laud.  This  part  of  the  instruction, 
therefore,  could  have  done  no  harm  even  if 
it  were  erroneous-;  but  as  it  was  merely  a 
f  recital  of  the  manner  of  the  possessiou  by 
defendants  of  the  property,  followed  by  a 
statement  of  their  claim  that  the  land  so  oc- 
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cupied  by  them  is  not  In  section  36,  we  can 
see  that  it  has  a  logical  place  In  the  court's 
directions  to  the  Jury.  The  court  was  care- 
ful to  limit  the  effect  of  this  instruction,  for 
the  Jury  was  told  that  "plaintiff's  suit  can- 
not be  defeated  by  a  showing  that  the  defend- 
ants placed  Improvements  upon  the  land  or 
any  part  of  It" 

Objection  is  made  to  an  Instruction  which 
was  as  follows:  "If  you  find  from  the  evi- 
dence that  stakes  or  monuments  have  been 
found  which  are  claimed  by  plaintiff  to  In- 
dicate and  fix  the  location  of  the  boundaries 
of  the  land  in  question,  or  of  sectional  or 
quarter  comers  of  the  original  oflBdal  gov^ 
emment  surrey  of  said  land,  or  of  land  in 
the  ylcinlty,  or  surrounding  territory,  then 
you  are  instructed  that  the  burden  Is  upon 
the  plaintiff  to  show  by  a  preponderance  of 
evidence,  that  such  stakes  or  monuments  are 
those  of  the  original,  official  government 
snrv^,  and,  also,  that  such  original  stakes 
or  monuments  establish  and  locate  particu- 
lar and  designated  boundnrles,  section,  or 
quarter  corner  of  such  original  survey,;  and 
unless  such  stakes  or  monuments  are  of  such 
official  and  designated  character  as  above 
specifled,  and  shown  to  be  such  by  a  pre- 
ponderance of  evidence,  then  they  should  be 
disregarded  by  you  as  evidence  of  the  bound- 
aries of  the  land  in  question,  or  of  section 
or  quarter  comers  of  said  official  govern- 
ment survey."  This  instractlon  In  effect  ad- 
monished the  Jury  that,  unless  the  supposed 
monuments  were  what  they  purported  to  be, 
they  must  be  disregarded.  Perhaps  the 
-words  "establish  and  locate,"  taken  in  their 
strongest  sense,  might  seem  to  Impose,  as  ap- 
pellant says,  too  great  a  burden  upon  the 
stakes  and  monuments,  because  the  stakes 
and  monuments  are  to  be  considered  in  con- 
nection with  their  relation  to  one  another 
and  to  natural  objects  described  In  the  field 
notes.  Read  as  a  whole  the  instruction  clear- 
ly means  that  the  stakes  and  monuments 
must  be  shown  to  be  official  tn  their  charac- 
ter, and  so  identified  that  the  tract  of  land 
sought  to  be  delimited  by  them  or  by  meas- 
urements from  them  may  be  correctly  as- 
certained. 

The  court  gave  as  an  instruction  a  part 
of  section  2395  of  the  Revised  Statutes  of 
the  United  States,^  afi  follows:  "The  public 
lands  tb&ll  be  divided  by  north  and  south 
lines  run  according  to  the  trae  meridian,  and 
by  others  crossing  them  at  right  angles,  so 
as  to  form  townships  of  six  miles  square, 
unless  where  the  lines  of  an  Indian  reserva- 
tion, or  of  tracts  of  land  heretofore  surveyed 
or  patented,  or  the  courses  of  navigable  riv- 
ers, may  render  this  impracticable;  and  in 
that  CEise  this  rule  must  be  departed  from  no 
further  than  such  particular  circumstances 
require."  This  instruction  would  not  have 
a  tendency  to  Impress  the  Jury,  as  appellant 
seems  to  fear,  with  the  idea  that  this  partic- 
ular township  was  six  miles  squar&     It  Is 

•  U.  S.  Oomp.  St  1*01,  p.  1471. 


simply  explanatory  of  the  method  of  running 
surveyors'  lines,  and  makes  clearer  the  rest 
of  the  instruction,  which  is  as  follows: 
"Therefore,  when  a  government  surveyor,  in 
the  field  notes  returned  by  him  to  the  gov- 
emmeut,  shows  that  such  section  and  quar- 
ter section  comers  are  established  on  such 
straight  lines  between  the  township  comers, 
and  fixes  their  locations  by  courses  and  dis- 
tances, these  field  notes  are  to  be  accepted  as 
presumptively  correct,  and  can  only  be  over- 
come by  a  preponderance  of  evidence  that 
such  surveyor  actually  estaUished  such  cor- 
ner monuments  at  points  other  than  those 
indicated  by  the  government  field  notes.  The 
rule  that  fixed  monuments  shall  control 
courses  and  distances  only  prevails  when  the 
boundaries  are  fixed  and  known,  and  monu- 
ments exist  And  where  the  boundaries  are 
not  fixed  and  known,  and  the  location  of 
the  monuments  themselves  is  uncertain,  or 
left  in  doubt  by  the  evidence,  then  courses 
aUd  distances  as  shown  by  field  notes  and 
maps  of  the  original  survey  will  be  consid- 
ered in  fixing  the  boundaries."  This  is  mere- 
ly another  way  of  saying:  "The  survey  as 
made  tn  the  field  and  the  lines  actually  run 
on  the  surface  of  the  earth  •  •  •  must 
control."  Kaiser  v.  Dalto,  140  Cal.  172,  73 
Pac.  830.  When  the  monuments  are  known 
of  course  they  prevail:  "When  i>ermanent 
and  visible  or  ascertained  boundaries  or  mon- 
uments are  inconsistent  with  the  measure- 
ment, either  of  lines,  angles  or  surfaces,  the 
boundaries  or  monuments  are  paramount." 
Code  Civ.  Proc.  {  2Q77,  subd.  2.  But  when 
the  monuments  themselves  are  unlmown,  the 
presumption  in  favor  of  the  correctness  of 
the  field  notes  must  prevail. 

The  instruction  to  the  effect  tlmt  the 
fourth  standard  parallel,  if  established  in 
part,  must  be  deemed  to  extend  in  the  same 
general  direction  unless  diverted  by  some 
fixed  monument  would  be  above  criticism  if 
the  instmctlon  did  not  contain  the  follow- 
ing language:  "And  if  you  further  find  from 
the  evidence  that  two  or  more  visible,  per- 
manent. Identified,  and  undisputed  stakes  or 
monuments  of  the  survey  of  said  line  have 
been  found  on  said  standard  line,  and  which 
indicate  and  fix  the  location,  course,  and  di- 
rection thereof."  Doubtless  the  court  over- 
looked the  fact  that  the  testimony  of  Mr. 
Henderson  with  referraice  to  monuments  on 
this  line  claimed  by  him  to  be  the  fourth 
standard  parallel  had  been  stricken  out 
However,  there  was  evidence  that  Hender- 
son fixed  this  line  by  reference  to  natural 
monuments  such  as  Signal  mountain  and  cer- 
tain iKiints  on  New  river ;  and  respondents 
maintain  that  the  language  with  reference  to 
stakes  or  monuments  that  might  have  been 
found  on  the  standard  line  Is  immaterial. 
The  Jury  of  course  knew  that  all  testimony 
with  reference  to  monuments  on  this  line 
had  gone  out,  but  the  gist  of  the  instruction 
was  not  the  effect  of  monuments  on  the  line. 
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but  the  rule  that  such  a  line  once  established 
in  part  Is  presumed-  to  extend  In  the  same 
general  direction.  The  error  therefore  was 
harmless. 

No  other  alleged  errors  require  particular 
notice. 

The  judgment  and  order  are  affirmed. 

We  concur:    LORIGAN.J.;  HEN-SHAW,  J. 


(UT  Cal.  405) 

CHRISTENSON  LUMBER  CO.  r.   SEA- 
VfElAj,  Judge.    (S.  F.  6,505.) 

(Supreme  Court  of  California.    March  21,  1910. 
Rehearing  Denied  April  20,  1910.) 

Appeal  and  Errob  (J  612*)— Transcript  of 
Record — Certification  by  Judge— Neces- 
sity. 

On  appeals  under  Code  Civ.  Proc.  §{  953a, 
953b,  953c,  the  judge  is  not  required  to  certify 
the  transcript  which  the  clerk  may  certify,  but 
is  only  required  to  correct,  approve,  and  certify 
in  lieu  of  a  bill  of  exceptions  the  stenographic 
notes  of  the  trial  containing  the  proceedings 
and  evidence  which  would  form  no  part  of  the 
record,  unless  authenticated  as  the  statute  pro- 
vides. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Eh-ror,  Cent  Dig.  ||  2604-2701;    Dec.  Dig.  { 

In  Bank.  Mandamus  by  the  Cbrlstenson 
Lumber  Company  against  James  M.  Seawell, 
as  judge  of  the  superior  court  of  the  city  and 
county  of  San  Francisco.     Writ  denied. 

Charles  M.  Bufford,  for  plaintiff. 

PER  CURIAM.  Petition  for  writ  of  man- 
date. 

The  petitioner  was  allowed  to  Intervene  in 
an  action  between  other  parties.  Subse- 
quentiy  demurrers  of  the  defendants  in  the 
action  to  the  third  amended  complaint  of  the 
plaintiffs,  and  to  the  complaint  in  interven- 
tion, were  sustained  and  the  action,  including 
the  Intervention,  dismissed.  Separate  ap- 
peals from  the  judgment  were  taken  by  the 
defendants  and  the  petitioner,  following  the 
procedure  prescribed  by  sections  953a,  9o3b, 
and  953c  of  the  Code  of  Civil  Procedure,  and 
they  have  presented  to  the  defendant  a  tran- 
script on  appeal  with  a  request  that  he  cer- 
tify it  His  refusal  to  do  so  is  based  upon 
the  fact  that  the  transcript  so  presented 
contains  nothing  but  the  pleadings  and  or- 
ders constituting  the  judgment  roll  in  the  ac- 
tion. We  think  the  defendant  correctly  con- 
strues the  statute  as  not  applying  to  a  tran- 
script which  the  clerk  may  certify.  What  a 
judge  is  required  to  correct,  approve,  aud 
certify  under  the  new  practice  In  lieu  of  a 
bill  of  exceptions  is  the  stenographic  notes  of 
the  trial  containing  the  proceedings  and  evl- 
deuce  which  would  form  no  part  of  the  rec- 
ord unless  authenticated  as  the  statute  pro- 
vides. 

Writ  denied. 


(IST  Cal.  401) 

SPARKS  V.  CALDWELL  et  al.    (L.  A.  2,386.) 

(Supreme  Court  of  California.     March  21, 
ISIO.) 

Pledges  (i  58*) —  Eiworoembht— Right  of 

Action  Pledged. 

Defendants,  who  were  the  payees  of  a  ne- 
gotiable note,  indorsed  thereon,  "For  value  re- 
ceived, I  hereby  guarantee  the  payment  of  the 
within  note,  waiving  demand,"  etc.,  and  signed 
the  same,  and  transferred  the  note  as  collateral 
security.  Civ.  Code,  f  2888,  provides  that,  "not- 
withstanding an  agreement  to  the  contrary,  a 
lien  or  a  contract  for  a  lien  transfers  no  title 
to  the  property  subject  to  the  lien."  Held,  that 
an  answer  of  defendants  In  a  suit  on  the  note 
setting  up  such  transfer  stated  a  good  defense, 
and  it  was  error  to  strike  the  same  as  frivolous, 
although  the  answer  failed  to  allege  that  the 
full  amount  of  the  note  was  not  due;  the 
amount  due  hot  being  Important,  and  the  pledgee 
of  the  note  not  having  the  right  to  sue  the 
pledgor. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Dec. 
Dig.  i5&»] 

Departmoit  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Frederlclc  W. 
Houser,  Judge. 

Action  by  H.  S.  Sparkg  against  H.  3.  Cald- 
well and  another.  Judgment  for  plaintiff, 
and  defendants  appeaL  Reversed  and  re- 
manded. 

Watklns  &  Blodget,  for  appellanta  Jolm 
W.  Kemp  and  Keefer  &  Bowers,  for  respon- 
dent 

MELVIN,  J.  This  is  an  appeal  from  a 
judgment  in  favor  of  plaintiff.  The  snlt  was 
on  a  promissory  note  for  tbe  principal  sum  of 
$2,100  made  by  one  Frank  R.  Bear  in  favor 
of  the  appellants  Oaldwell  and  Tungate.  The 
note  was  Indorsed  as  follows:  "For  value  re- 
ceived, I  hereby  guarantee  the  payment  of 
the  within  note,  waiving  demand,  present- 
ment for  payment  protest  and  notice  of  pro- 
test H.  J.  Caldwell,  D.  W.  Tungate."  In 
their  answer  appellants  admitted  delivery  of 
the  note  to  respondent  but  alleged  that  It 
was  transferred  as  collateral  security  for  the 
payment  of  a  note  for  $2,000  previously  made 
by  them  and  payable  to  Sparks,  the  respond- 
ent Upon  motion  their  answer  was  stricken 
out  as  frivolous,  and  judgment  on  the  plead- 
ings was  given  according  to  plaintiff's  prayer. 

The  one  question  presented  is  whether  or 
not  a  pledgee  can  sue  a  pledgor  as  guarantor 
of  a  collateral  security  in  the  nature  of  a 
negotiable  Instrument 

Respondent  contends  (1)  that  there  is  notb- 
ing  to  prevent  the  pledgee  of  a  negotiable 
note  from  suing  upon  the  pledged  security 
without  bringing  an  action  on  the  principal 
obligation;  and  (2)  that  even  if  the  rule  be 
otherwise  when  the  pledge  is  transferred  by 
mere  Indorsement  and  delivery,  nevertheless 
in  cases  like  his  where  a  distinct  contract  of 
guaranty  Is  made  In  favor  of  the  pledgee,  he 
may  sue  upon  the  pledged  note  and  recover 
upon  It  even  when  the  amount  of  the  note 
and  Interest  Is  In  excess  of  the  indebtedness 


•For  other  cues  lee  same  topic  and  lectloa  NUMBER  In  Dec.  t  Am.  Diss.  1M7  to  date,  a  Reporter  Indexes 
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whlcb  the  collateral  note  was  intended  to  se- 
cure. Both  of  these  positions  are  met,  we 
think,  by  tm>  Calif ornlan  cases.  In  Haber'v. 
Brown,  101  Cal.  452,  35  Pac.  1038,  this  conrt 
said:  "The  case  has  been  discussed  thus  for 
npon  the  theory  of  the  complaint  that  the 
original  transfer  of  the  note  in  suit  to  Dinkel- 
spiel  &  Co.  was  an  absolute  transfer  thereof 
by  indorsement  In  the  ordinary  course  of 
business.  But  the  answer,  proofs,  and  find- 
ings show  that  the  transfer  was  by  way  of 
pledge,  or  collateral  security,  to  secure  the 
Indebtedness  of  John  H.  Carter  and  of  tlie 
firm  of  Carter  &  Barker  to  Dlnkelsplel  &  Co. 
The  Civil  CX)de  expressly  provides  that,  'not- 
withstanding an  agreement  to  the  contrary, 
a  lien  or  a  contract  for  a  lien  transfers  no 
title  to  the  property  subject  to  the  Hen.'  Civ. 
Code,  t  2888.  It  is  setUed  hi  this  state  that, 
as  between  tt>e  pledgor  and  pledgee,  the  gen- 
eral property  In  a  pledge  remains  in  the 
pledgor,  notwithstanding  an  apparent  transfer 
of  legal  title  to  the  pledgee.  Cross  v.  Eureka 
lake,  etc.,  Canal  Co.  73  Cal.  306  [74  Pac. 
S85,  2  Am.  St.  Rep.  808],  and  cases  cited. 
The  pledgee  is  but  a  trustee  for  the  pledgor 
{"Wheeler  v.  Neubould,  16  N.  Y.  398;  Hawks 
v.  HlnchclUr,  17  Barb.  [N.  X.]  492),  and  is 
accountable  to  the  pledgor  for  any  surplus 
realized  above  the  amount  of  Indebtedness 
existing  at  the  date  of  enforcement  of  the 
pledge.  Civ.  Code,  J  3008.  The  transfer  of  a 
pledged  note  and  mortgage  to  the  pledgee 
does  not  transfer  the  title  any  farther  than  to 
«nable  the  pledgee  to  collect  the  note  and 
mortgage  from  the  maker  thereof.  Ponce  v. 
McElvy,  47  Cal.  159.  In  no  event,  even  under 
the  law  merchant,  could  an  Indorsement  of 
negotiable  paper  by  way  of  collateral  security 
authorize  any  recovery  against  the  pledgor 
beyond  the  amount  remaining  due  npon  the 
principal  debt  Williams  v.  Smith,  2  Hill  [N. 
T.]  301.  It  is  unnecessary  to  decide  whether, 
under  the  code  rule  respecting  the  retention 
of  title  In  the  creator  of  any  Hen,  regardless 
of  the  form  of  the  transaction,  the  Indorser 
of  negotiable  paper  by  way  of  pledge  Is  lia- 
ble to  the  pledgee  as  an  indorser  under  the 
law  merchant.  But  it  seems  clear,  in  view  of 
the  code  provision,  that  a  mere  Indorsement 
of  nonnegotlable  paper  by  way  of  pledge 
should  be  restricted  In  effect  to  an  authority 
from  the  pledgor  to  the  pledgee  to  enforce 
the  obligation  In  his  own  name  as  trustee  and 
agent  for  the  pledgor,  and  t»  apply  the  pro- 
ceeds b)  payment  of  the  debt  secured,  ac- 
counting to  the  pledgor  for  any  surplus  col- 
lected. It  could -not  operate  as  an  assignment 
of  the  general  title  so  K>ng  as  the  pledge  sub- 
sists, and  could  only  operate  as  such  In  case 
of  an  agreement  that  the  pledge  should  be  ex- 
tinguished, and  the  amount  of  the  collateral 
security  applied  as  a  payment  upon  the  debt 


secured,  or  In  case  of  a  transfer  of  the  collat- 
eral security  by  the  pledgee  to  third  parties." 
And  in  the  case  of  Ponce  v.  McElvy,  cited 
in  the  foregoing  quotation,  this  language  was 
used:  "The  note  and  mortgage  made  to  Ponce 
by  Le  Coat  was  received  by  the  defendant 
PoweU  merely  as  collateral  to  secure  the 
payment  of  the  note  of  Ponce,  as  given  by 
the  latter  to  George.  It  was,  as  between 
these  parties,  a  pledge.  The  assignment 
which  Ponce  made  was  not  Intended  to' trans- 
fer the  title  any  further  than  to  enable  the 
assignee  to  ohtain  satisfaction  of  the  debt 
from  Le  Coat.  To  give  It  any  effect  other 
than  this  would  be  to  do  violence  to  the  ob- 
vious intention  of  the  parties,  which  was  bo 
create  a  security  for  the  protection  of  the 
note  to  George — nothing  more."  Respondent, 
while  admitting  the  apparent  force  of  these 
decisions,  seeks  to  differentiate  them  from  the 
case  at  bar.  For  example,  our  attention  is 
called  to  the  fact  that  in  Haber  v.  Brown, 
supra,  the  pledge  was  nonnegotlable  paper, 
the  pledgor  merely  indorsed  the  collateral, 
and  the  pledgee  did  not  take  the  steps  neces- 
sary to  charge  the  pledgor  as  an  Indorser, 
while  in  the  case  at  bar  the  pledge  was  a 
negotiable  note,  there  was  a  contract  of  guar- 
anty as  well  as  an  Indorsement,  and  the 
pledgee  took  the  necessary  steps  to  charge 
the  pledgors  as  indorsers  and  guarantors. 
These  differences,  In  view  of  the  allegations 
of  the  answer,  would  be  Immaterial.  It  is  al- 
leged in  the  answer  that  the  note  was  trans- 
ferred as  collateral  security  for  the  payment 
of  another  note  tot  $2,000  given  by  appellants 
to  Sparks  on  July  30, 1906,  due  60  days  later, 
and  still  owned  by  Sparks.  In  view  of  sec- 
tion 2888,  Civ.  Code,  we  fail  to  see  how  the 
form  of  the  contract  Indorsed  upon  the  col- 
lateral note  affects  the  matter  at  all,  nor  do 
we  see  how  this  case  differs  in  principle  from 
Ponce  V.  McElvy,  supra. 

But  the  answer  fails  to  allege  that  the  full 
amount  given  by  the  Judgment  is  not  due. 
Therefore,  according  to  respondent,  no  legit- 
imate defense  is  presented,  and  the  order 
striking  out  the  answer  must  have  been  cor- 
rect. But  we  think  the  amount  due  Is  not 
the  Important  point  The  title  to  the  note 
is  the  all-slgnlflcant  matter.  According  to 
the  answer  tdie  title  remained  in  the  appel- 
lants, and  the  respondent  was  clothed  only 
with  the  power  as  their  agent  to  collect  the 
amount  due  from  the  maker  of  the  note  and 
to  apply  such  sum  to  the  payment  of  his  debt 
It  follows  that  the  order  striking  out  the  an- 
swer as  frivolous  and  as  surplusage  was  er- 
roneous. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

We  concur:  HENSHAW.J.;  IiORIGAN,J. 
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(U7  Cat.  881) 

GRAY  T.  WALKER.     (S.  F.  5,334.) 
(Supreme  Court  of  California,    March  19,  1910.) 

1.  Tbxjsts  (SS  17, 18*)— Necessity  of  Wbitino. 
In  the  absence  of  a  confidential  relation,  or 
facts  raising  a  trust  by  operation  of  law,  a  trust 
in  lands  cannot  be  imposed  on  the  grantee  under 
an  absolute  deed,  unless  it  is  declared  by  a  writ- 
ing. 

[I5d.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  1$  15-24 ;   Dec.  Dig.  §f  17,  ia»] 
Z  Quieting  Title  (J  44*)— Title  of  Plain- 
tiff—Equity. 

A  finding  of  ownership  in  a  plaintiff  suing 
to  quiet  title  is  not  sustained  by  proof  that  the 
defendant  owns  the  legal  title,  subject  to  an  eq- 
uity in  favor  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  i  91 ;   Dec.  Dig.  (  44.*] 

3.  Quieting  Trru:  (|  84»)— Pleading— Bue- 
ments  of  Action. 

A  complaint,  alleging  that  plaintiff  is  the 
owner  and  in  possession  of  certain  land,  that  de- 
fendant claims  an  interest  therein,  adverse  to 
plaintiff,  and  that  such  claim  is  without  right, 
contains  every  element  of  a  complaint  to  quiet 
title. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  §$  69-77;   Dec.  Dig.  |  34.*] 

4.  Quieting  Title  (§   35*)— Sufficiency  of 
Complaint— Showing  Title  in  Anotheb. 

A  complaint,  alleging^  all  the  essentials  of  a 
complaint  to  quiet  title,  is  not  defeated  by  an 
allegation  that  plaintiff  had  given  an  absolute 
deed  to  the  land,  where  the  deed  was  given  long 
enough  before  suit  to  have  enabled  plaintiff  to 
re-acquire  title  by  adverse  possessipn. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
Ue,  Dec.  Dig.  }  35.*] 

6.  Tbiai,  (S  896*)  —  Pleading  —  Apfuoahon 

of  Findings. 

Where  an  action  is  tried  on  a  fifth  amended 
complaint,  and  the  court  makes  a  general  find- 
ing that  all  the  allegations  of  plaintiff's  com- 
plaint are  tru&  an  objection  that  the  finding 
refers  to  the  original  complaint  is  hypercritical. 

[Ed.  Note. — For  other  cases,  see  Trial,  Dec. 
Dig.  }  396.  •] 

6.  Advebse  Possession  (g  16*)  —  Conbtbuo- 

TION    OF    STATDTB— "USUALLT    CULTIVATED 

OB  Improved  '* 

Code  Civ.  'l(>roc.  t  326,  providing  that  ad- 
verse possession,  not  based  on  a  written  instru- 
ment judgment,  or  decree,  may  be  established 
by  snowing  that  the  land  was  "nsually  culti- 
vated or  improved,"  means  that  the  land  should 
be  cnltivated  or  improved  in  the  manner  and  to 
the  extent  usual  in  the  case  of  similar  property. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  {  16.*] 

7.  Advebse  Possession  ({  20*)— Iupbovement 
Of  IaAKD— Statutes. 

Under  Code  Civ.  Proc.  $  32S,  providing  that 
the  elements  of  adverse  possession,  not  based  on 
a  written  instrument,  judgment,  or  decree,  are 
either,  first,  that  the  land  be  protected  by  sub- 
stantial inclosunes,  or,'  second,  usually  cultivated 
or  improved,  improvements  alone  are  sufficient 
if  they  are  improved  in  the  manner  or  to  the 
extent  usual  in  the  case  of  similar  property. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §§  106-108 ;  Dec.  Dig.  {  20.*] 

&  Evidence  ({  471*)— Conclusion  of  Wit- 
ness—Advebse  Possession. 

On  an  issue  of  adverse  possession  not  based 
on  a  written  instrument  or  judgment,  testi- 
mony of  plaintiff  that  he  held  actual  possession 
of  all  the  property  for  the  requisite  time  is  not 


inadmissible  as  a  conclusion,  since  it  tended  t« 
prove  actual  occupincy. 

iEd.  Note. — For  other  cases,  see  Elvidence, 
Cent.  Dig.  Sl  2171,  2172;   Dec.  Dig.  f  471.*] 

9.  Appeal  and  Ekbob  (J  1011*)  —  Review  — 
Conflicting  Evidence. 

A  conflict  of  testimony  presents  a  question 
which  is  to  be  answered  finally  in  the  trial 
court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3963-3988;  Dec  Dig.  i 
1011.*] 

10.  Advebse  Possession  (|  95*)— Payment  of 
Taxes— BJviDBNCK. 

On  an  issue  of  adverse  possession,  evidence 
held  to  show  that  the  taxes  had  been  paid  by 
the  one  claiming  adversely. 

[Ed.  Note. — For  other  cases,  see  Adverse  Poe- 
session,  Dec.  Dig.  8  95.*] 

11.  Advebse  Possession  ({  93*)— Patmemt  of 
Taxes— Redemption  fbom  Tax  Sale. 

Where  payment  of  taxes  is  relied  on  to  es- 
tablish adverse  iwsaession,  the  fact  that  in  one 
year  the  land  was  sold  for  delinquent  taxes 
and  redeemed  by  the  one  claiming  adversely 
would  not  prevent  the  acquisition  of  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  fi  525-527;  Dec.  Dig.  I 
83.*] 

12.  Appeal   and   Ebbob   (j   761*)— Review- 
Bbiefs— Waiveb  of  Ebbob. 

Errors  in  rulings  on  evidence,  specified  in 
briefs,  but  without  any  dtatlon  of  authority  or 
argument  to  sustain  them,  will  not  be  noticed. 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3096 ;   Dec.  Dig.  f  761.*] 

Department  1.  Api>eal  from  Superior  Court, 
Alameda  County ;  Henry  A.  Melvin,  Judge. 

Suit  by  John  Gray  against  William  Walk- 
er. From  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

R.  E.  Hewitt,  for  appellant  B.  Haftaker, 
for  respondent 

SDOSS,  J.  Ai>peal  by  defendant  from  a 
Judgment  quieting  plaintiff's  title  to  three 
parcels  of  land  in  Alameda  county.  The  evi- 
dence Is  incorporated  in  a  bill  of  exceptions. 

The  fifth  amended  complaint,  upon  which, 
with  the  answer  thereto,  the  action  was  tried, 
alleged  that  on  December  23,  1896,  plaintiff 
was  seised  and  possessed  of,  and  ever  since 
has  been  and  now  is  the  owner  In  fee  simple 
absolute  of,  the  lots  in  controversy ;  that  on 
December  23,  1896,  plaintiff  executed  and  de- 
livered a  deed  of  said  land  to  the  defendant, 
bis  nnde,  with  the  understanding  that  said 
defendant  would  reconvey  the  same  upon  re- 
quest ;  that  said  conveyance  was  made  at  the 
request  of  defendant,  "and  for  the  further 
reason  that  the  plaintiff  at  said  time  was 
suffering  mentally  and  physically  from  Inju- 
ries received  some  two  years  prior  to  said 
time  by  a  horse  falling  upon  him."  It  was 
further  alleged  that  there  was  no  considera- 
tion for  the  deed ;  that  ever  since  Its  execu- 
tion plaintiff  had  held  possession  of  said  lands 
against  the  defendant  and  the  whole  world. 
and  for  five  years  had  paid  all  taxes  levied 
and  assessed  upon  said  lands,  and  had  "Im- 
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proved  and  treated. said  real  estate  as  his 
own,  without  a  suggestion  or  an  objection 
from  any  one  In  the  world."  The  refusal  of 
the  defendant  to  reconvey  on  request  Is  aver- 
red, as  Is  the  fact  that  he  claims  an  Interest 
in  the  property  adverse  to  plaintiff;  such 
claim  being,  as  Is  alleged,  without  right.  A 
demurrer  to  this  complaint  was  overruled. 
Of  the  various  grounds  of  demurrer  specified, 
but  one — 1.  e.,  the  want  of  facts  sufficient  to 
constitute  a  cause  of  action — is  here  argued. 
The  contention  of  appellant  is  that  the  plain- 
tiff cannot,  by  the  mere  averment  of  an  oral 
agreement  that  the  title  conveyed  should  be 
held  in  trust  for  him,  or  be  reconveyed  to 
him,  overcome  the  effect  of  his  deed  of  De- 
cember, 1896.  In  the  absence  of  a  confiden- 
tial relation  or  of  facts  raising  a  trust  by  op- 
eration of  law — and  it  is  plain  that  this  com- 
plaint sets  up  no  such  case — a  trust  cannot 
be  imposed  upon  the  grantee  under  an  abso- 
lute deed,  unless  it  be  declared  by  a  writing. 
Feeney  v.  Howard,  79  Cal.  526,  21  Paa  984, 
4  li.  R.  A.  826,  12  Am.  St.  Rep.  162;  Babcock 
V.  Chase,  111  Cal.  351,  43  Pac.  1105 ;  Shee- 
han  V.  SuUlvan,  126  Cal.  189,  68  Pac.  64a 
The  language  of  this  complaint  would  seem 
to  indicate  clearly  that  there  was  no  Intent 
to  rely  upon  a  writing,  and  that  the  alleged 
agreement  to  reconvey  was  verbal.  In  any 
event,  there  was  no  proof  of  a  writing,  and 
the  decree  cannot,  if  the  complaint  may,  be 
sustained  on  the  theory  that  the  title  to  the 
property  was  held  by  the  defendant  subject 
to  a  trust  in  favor  of  plaintiff.  Furthermore, 
«  finding  of  ownership  in  a  plaintiff  suing  to 
quiet  title  is  not  sustained  by  proof  that  the 
defendant  owns  the  legal  title,  subject  to  an 
equity  In  favor  of  plaintiff.  Buchner  v.  Mal- 
loy,  155  Cal.  253, 100  Pac.  687,  and  cases  cited. 

But,  Independently  of  every  allegation  con- 
cerning the  deed,  the  complaint  contains  a 
statement  of  all  the  facts  necessary  to  con- 
.  stitute  a  cause  of  action.  It  avers  that  plain- 
tiff is  the  owner  and  in  possession  of  certain 
land,  that  defendant  claims  an  interest  there- 
in adverse  to  plaintiff,  and  that  such  claim 
Is  without  right  Here  we  have  every  ele- 
ment of  a  complaint  to  quiet  title  Code  Civ. 
Proc.  f  788.  Furthermore,  If  we  read  with 
these  facts  the  averment  that  plaintiff  made 
a  deed  to  defendant  in  1896,  the  cause  of  ac- 
tion is  not  destroyed.  The  plaintiff  may  have 
acquired  a  perfect  title  by  adverse  possession 
after  the  execution  of  the  deed,  and.  In  fact, 
the  complaint  undertakes,  by  separate  aver- 
ments, to  set  up  such  acquisition  of  title. 

The  court  found.  In  general  terms,  that  "all 
the  allegations  and  averments  of  plaintiff's 
complaint  are  true."  It  is  objected  that  this 
is  a  finding  in  favor  of  the  facts  alleged  In 
the  original,  rather  than  in  the  fifth  amend- 
ed, complaint  We  think  this  suggestion  hy- 
percritical. Each  of  the  pleadings  in  question 
was  a  complaint,  and  the  finding  should  be 
taken  as  intended  to  refer  to  the  complaint 
on  which  the  case  was  tried.    The  answer. 


mentioned  in  the  same  finding,  was  the  an- 
swer to  that  complaint 

There  are  various  specifications  of  Insuffi- 
ciency of  evidence  to  support  findings;  but, 
in  view  of  what  we  have  said  concerning  the 
complaint,  it  will  appear  to  be  unnecessary 
to  do  more  than  to  examine  the  evidence  on 
the  question  whether  plaintiff  acquired  a  ti- 
tle by  adverse  possession.  As  he  was  not 
claiming  under  a  written  instrument  a  Judg- 
ment or  a  decree,  the  elements  necessary  to 
constitute  adverse  possession  are  those  set 
out  in  section  325  of  the  Code  of  Civil  Pro- 
cedure. Under  that  section  the  land  must  be 
either  (1)  protected,  by  a  substantial  Inclo- 
sure;  or  <2}  usually  cultivated  or  improved. 
There  is  no  showing  in  the  record  that  any 
of  the  three  lots  In  question  was  either  In- 
closed or  cultivated.  On  the  other  hand,  there 
was  evidence  tending  to  show  that,  for  more 
than  the  statutory  period.  Improvements  had 
been  maintained  by  plaintiff  on  each  of  the 
three  lots.  The  requirement  of  the  statute 
that  the  land  be  "usually  cultivated  or  im- 
proved" means  that  it  should  be  cultivated 
or  improved  in  the  manner  or  to  the  extent 
usual  in  the  case  of  similar  property.  Allen 
V.  McKay,  120  Cal.  332,  52  Pac.  828.  If  so 
Improved,  it  is  not  necessary  that  it  should 
be  either  cultivated  or  inclosed.  Daniels  v: 
Oualala  M.  Co.,  77  Cal.  300,  19  Pac.  519. 
While  the  evidence  on  the  point  is  not  very 
full,  there  is  nothing  in  the  record  to  indicate 
that  the  plaintifTs  improvements  on  the  lots 
in  question  were  not  such  as  to  comply  with 
the  statute.  The  plaintiff  testified  that  he 
bad,  from  December  23,  1896,  to  the  date  of 
the  trial,  held  actual  possession  of  all  the 
property.  This  testimony  was  proper,  as 
tending  to  prove  actual  occupancy  (Nathan  v. 
Dlerssen,  146  Cal.  63,  79  Pac.  739),  and,  In 
the  absence  of  a  clear,  showing  that  the  im- 
provements relied  on  were  inadequate,  is  suf- 
ficient to  support  the  finding  under  consid- 
eration. The  plaintiff's  further  evidence,  if 
true,  showed  that  his  possession  was  both 
hostile  and  exclusive.  It  was  contradicted  by 
the  defendant's  witnesses;  but,  as  we  have 
so  often  said,  a  conflict  of  testimony  presents 
a  question  which  is  to  be  answered  finally  in 
the  trial  court 

It  is  urged  that  the  other  requirement  of 
section  325,  viz.,  payment  of  taxes  for  five 
years,  was  not  shown.  But  the  evidence  was 
ample  on  this  point  The  plaintiff  introduced 
tax  receipts  showing  the  payment  of  all  tax- 
es assessed  on  two  of  the  lots  for  more  than 
the  statutory  period.  On  the  third  lot  the 
taxes  had  been  paid  by  Mary  Walker,  a  wit- 
ness for  defendant.  But  plaintiff  testified 
that  he  had  given  her  the  money  to  pay  the.se 
taxes,  and  that  she  had  kept  the  receipts,  for 
the  reason  that  she  owned  an  adjoining  lot 
which  was  assessed  with  the  one  claimed  by 
plaintiff.  This  was,  in  effect  a  payment  by 
plaintiff. 

The  fact  that  in  one  year  the  land  was  sold 
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for  delinquent  taxes,  and  subsequently  re- 
deemed by  plaintiff,  did  not  prevent  the  ac- 
quisition of  title  by  adverse  possession.  Ows- 
ley V.  Matson,  104  Pac.  983. 

Certain  errors  In  admitting  or  excluding 
eTldence  are  specified.  The  objections,  rul- 
ings, and  exceptions  are  merely  stated  in  ap- 
pellant's brief,  without  any  citation  of  au- 
thority or  any  argument  beyond  the  bald  dec- 
laration that  "in  deciding  these  objections 
against  the  defendant  the  court  erred."  We 
do  not  feel  called  upon  to  consider  points  so 
presented.  Duncan  r.  Ramlsh,  142  Gal.  689, 
T6  Pac.  661 ;  Bell  ▼.  S.  P.  Co.,  144  Cnl.  573, 
n  Pac.  1124;  Bird  v.  Potter,  146  Cal.  286, 
79  Pac.  970. 

The  Judgment  Is  affirmed. 


We    concur: 
TX,  J. 


SHAW,    J.;     ANGBLLOT- 


(UT  Cal.  617) 

In  re  KENNEDY'S  ESTATE.    (S.  F.  5,188.) 

(Supreme  Court  of  California.     April  1,  1910.) 

1.  BXECDTOBS  AND  AdMIIVISTKATOBS  (t  181*) — 

Settino  Oft  Homestead — Aixowance  or 
StrppoBT— Rbuition  to  Testamentabt  Dis- 
position. 

The  power  of  testamentary  disposition  of 
property  as  conferred  and  defined  by  statute  is 
not  paramount,  but  is  subordinate  to  the  au- 
thority conferred  on  the  probate  court  to  ap- 
propriate the  property  for  the  support  of  the 
nmily  of  the  testator,  and  to  set  apart  a  home- 
stead for  the  widow  and  minor  children,  as 
well  as  for  the  payment  of  debts. 

[Bd.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {S  681-685; 
Dec.  Dig.  §  181.*] 

2.  E.XECI7T0RB    AND    AoiaNIBTBATOBS    ({    181*) 

—Settino  Apart  Houebtead — Dbfbatino 
Devise. 

Though  property  be  specifically  devised  by 
win,   the   probate   court   may    set    apart   such 

Sroperty  as  a  homestead  to  the  family,  and  thus 
efeat  the  devise. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  681-685; 
Dec.  Dig.  §  181.*) 

8.  Executors  and  Administrators  ({  195*) 
— Setiimo  Aside  Homestead— Title  Giv- 
en. 

Where  a  homestead  is  set  apart  absolntely 

by  order  of  the  probate  court,  the  title  of  the 

Serson  to  whom  ft  is  so  set  apart  is  in  no  way 
erived  by  will,  even  though  such  person  was 
the  devisee,  but  comes  solely  from  the  home- 
stead order,  and  money  paid  from  the  funds 
of  the  estate  by  older  of  the  court  for  the 
maintenance  of  the  widow  and  children  is  on 
the  same  basis. 

[Ed.  Note.— For  other  cases,  see  Ezecuton 
and  Administrators,  Cent  Dig.  |  724;  Dec. 
Dig.  f  195.*] 

4.  Taxation  (S  860*)  —  Inheritance  Tax  — 

oonstrtjcnon  of  statute. 

The  provision  of  Inheritance  Tax  Law  (St. 
1905,  c.  814)  S  1.  that  all  propertv  "which  shall 
pass  by  will  or  by  the  intestate  laws"  shall  be 
subject  to  the  tax,  means  to  pass  by  virtue 
and  force  of  the  law  governing  testate  or  in- 
testate succession. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  f  1675;    Dec.  Dig.  g  860.*] 


6.  Taxation  (8  856*)— "Iwhebitakoe  Tax"— 

Nature  of  Tax. 

An  inheritance  tax  is  not  a  tax  on  prop- 
erty as  such,  but  one  on  the  right  of  succession, 
a  bix  on  one  for  the  privilege  of  succeeding  to 
property. 

[Ed.  Note.— For  other  cases,  see  Taxation^ 
Cent.  Dig.  S  1673 ;   Dec  Dig.  i  85G.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  p.  8609.] 

6.  Taxation  (f  8G6*)  —  Inheritance  Tax  — 
Setting  Apart  Homestead  —  AixowAUcit 
FOR  Support  — What  Covered  —  "Pass  bt 
Wnji." 

St.  1905,  c.  314,  authorising  an  inherit- 
ance tax,  provides  in  sections  1,  2,  7,  9  and  28 
that  all  property  which  shall  pass  by  will  shall 
be  subject  to  a  tax.  and  provides  for  the  rate 
of  tax  and  method  of  collection,  and  also  by  sec- 
tion 12  provides  that,  when  anv  debt  shall  be 
proven  against  the  estate  after  the  tax  has  been 
paid,  etc.,  a  refund  of  a  proportion  of  the  tax 
shall  be  made.  Code  Civ.  Proc.  {  1465,  provides 
that  during  the  administration  the  probate  court 
may  set  apart  a  homestead  for  the  surviving 
spouse  and  minor  children.  Code  Civ.  Proc.  S| 
1466,  1467,  provides  that  the  probate  conrt  may 
make  a  reasonable  allowance  for  maintenance 
of  the  family,  which  shall  be  paid  in  prefer- 
ence to  all  debts,  except  funeral  charges  and 
expenses  of  administration.  Held,  that  the 
homestead  set  apart  by  the  probate  court  and 
the  allowance  as  well  did  not  pass  ander  the 
will,  hat  by  the  order  of  the  probate  court, 
especially  in  view  of  section  12,  and  hence  the 
words  in  the  taxing  act,  shall  "pass  by  will." 
did  not  cover  such  property,  and  a  tax  on  their 
value  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Taxation^ 
Dec.  Dig.  S  866.*] 

In  Bank.  Appeal  from  Saperlor  Court, 
City  and  County  of  San  Francisco;  J.  V.  Cof- 
fey, Judge. 

Proceedings  to  collect  an  Inheritance  tax 
from  the  Estate  of  John  F.  Kennedy.  From 
an  order  fixing  the  amount  of  the  tax,  the 
connty  treasurer  of  the  city  and  county  of 
San  Francisco  and  Alice  Kennedy,  the  wid- 
ow, separately  appeal.    Modified  and  affirmed. 

Campbell,  Metson,  Drew,  Oatman  &  Mac- 
kenzie, for  appellant  Kennedy.  Hartley  F.  • 
Peart,  for  appellant  Treasurer. 

ANGEtiLOTTI,  J.  These  are  separate  ap- 
peals by  the  treasurer  of  the  city  and  county 
of  San  Francisco  and  Alice  Kennedy,  surviv- 
ing wife  of  deceased,  from  an  order  flxlng- 
the  amount  of  inheritance  tax  to  be  paid  by 
Mrs.  Kennedy  imder  the  provisions  of  the- 
act  of  March  20,  1005  (St  1905,  p.  341),  and 
directing  payment  thereof. 

Deceased  died  testate,  giving  by  his  will  all 
his  property  to  his  wlf&  The  value  of  all  his 
property  was  $82,762.50.  The  debts  of  de- 
ceased and  the  expenses  and  charges  of  ad- 
ministration, exclusive  of  family  allowance, 
aggregated  in  amount  $9,975.93.  Under  an 
order  for  family  allowance  duly  made  in  ac- 
cord with  the  provisions  of  section  1466,  Code 
Civ.  Proc.,  there  was  paid  to  the  widow  dur- 
ing administration  the  sum  of  $4,600.  Under 
the  provisions  of  section  1465,  Code  Civ.  Proc.,. 
there  was  also  regularly  selected,  designated. 


*For  otbar  cMaa  ■••  some  tople  and  section  NUMBER  la  Dee.  A  Am.  Dies.  U07  to  date,  ft  Reporter  Indezett 
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and  set  apart  to  her  absolutely  by  tbe  court  In 
probate  aa  a  homestead  certain  real  property 
of  the  deceased  of  the  value  of  $14,000.  In 
fixing  tbe  amount  upon  which  the  tax  should 
be  cakrulated,  the  sui>erior  court  deducted 
from  the  whole  value  of  tbe  estate  the  debts, 
expenses,  and  charges  of  administration  ($9,- 
975.93),  and  the  family  allowance  paid  ($4,- 
600),  but  refused  to  deduct  the  value  of  the 
property  set  apart  as  a  probate  homestead, 
thus  leaving  $68,176.57  as  the  amount  upon 
which  the  tax  was  to  be  calculated.  The 
property  going  to  the  widow  in  this  case,  and 
the  act  in  terms  exempting  from  the  tax  In 
favor  of  the  widow  "property  of  the  clear 
value  of  ten  thousand  (10,000)  dollars  trans- 
ferred to  the  widow"  of  a  decedent,  the  court 
deducted  the  further  sum  of  $10,000,  fixing 
the  amount  of  $58,176.57  as  the  amount  upon 
which  tbe  tax  against  the  widow  must  be 
calcnlated,  resulting  in  a  tax  of  $888.53.  The 
treasurer's  claim  Is  that  tbe  $4,600  family 
allowance  should  have  been  included  la  fixing 
the  amount  upon  which  the  tax  was  to  be 
paid,  and  the  widow  claims  that  the  value  of 
the  property  set  apart  as  a  homestead  should 
have  been  excluded. 

We  are  of  the  opinion  that  there  Is  no  ques- 
tion of  "exemption"  presented  by 'these  ap- 
peals, but  that  the  real  question  is  whether 
the  act  purports  to  impose  any  tax  as  to  prop- 
erty of  a  decedent  disposed  of  in  the  course 
of  administration  as  was  this  property.  The 
only  exemptions  provided  for  by  the  act  are 
those  specified  in  section  4  thereof,  being  of 
property  "transferred"  for  charitable,  etc., 
purposes,  "property  of  the  clear  value"  of 
-certain  designated  amounts  to  various  classes 
of  relatives  of  the  deceased,  and  "property  of 
tlie  clear  value"  of  $500  to  more  distant  rel- 
atives and  strangers  in  blood.  There  Is  abso- 
lutely nothing  In  the  act  purporting  to  "ex- 
«mpt"  even  tbe  amount  of  charges  of  admin- 
istration or  debts  of  the  deceased  from  any 
tax  imposed  by  the  act;  section  12  relied  on 
as  implying  such  an  intent  as  to  debts  to  our 
minds  implying  an  entirely  different  Intent 

The  all-important  section  of  the  act  in  this 
controversy  Is  the  section  imposing  the  tax, 
the  section  declaring  the  property  that  shall 
be  subject  to  the  tax.  That  Is  section  1.  So 
far  as  material  here,  it  provides:  "All  prop- 
erty which  shall  pass,  by  will  or  by  the  intes- 
tate laws  of  this  state,  from  any  person  who 
may  die  seised  or  possessed  of  tbe  same  while 
a.  resident  of  this  state,  ♦  *  •  to  any  per- 
son or  persons,  or  to  any  body  politic  or  cor- 
porate, in  trust  or  otherwise,  •  •  •  shall 
be  and  la  subject  to  a  tax  hereinafter  provid- 
ed for  *  •  •  ;  and  such  tax  shall  be  and 
remain  a  lien  upon  the  property  passed  or 
transferred  until  paid  and  the  person  to  whom 
the  property  passes  or  is  transferred  •  •  • 
shall  be  liable  for  any  and  all  such  taxes  un- 
th  the  same  shall  have  been  paid  as  herein- 
after directed."  Section  2  prescribes  the 
rates  to  be  paid  by  different  classes  of  per- 
sons "entitled  to  any  beneficial  interest  in 


soch  property"  when  the  property  or  interest 
"so  passed  or  transferred"  excet-ds  In  value 
the  exemption  specified  in  section  4,  and  does 
not  exceed  In  value  $25,000,  while  section  3 
prescribes  the  rates  for  amounts  in  excess  of 
$25,000.  Section  4  provides  for  exemptions 
as  already  stated.  Section  7  malces  all  taxes 
"due  and  payable"  at  the  death  of  decedent, 
and  provides  that  they  may  be  paid  "within 
eighteen  months"  thereafter  without  any 
charge  for  interest  Section  9  provides  that 
any  administrator,  etc.,  having  in  charge  any 
legacy  or  property  for  distribution,  "shall  de- 
duct the  tax  therefrom,"  or,  if  it  be  not  mon- 
ey, shall  collect  the  tax  from  the  legatee  or 
person  entitled  to  the  property,  and  that  he 
shall  not  deliver  any  specific  legacy  or  prop- 
erty until  he  shall  liave  collected  the  tax 
thereon.  Section  12  provides:  "Whenever 
any  debts  shall  be  proven  against  the  estate 
of  a  decedent  after  the  payment  of  legacies 
or  distribution  of  property  from  which  the 
said  tax  has  been  deducted  or  upon  which  it 
has  been  paid,  and  a  refund  is  made  by  the 
legatee,  devisee,  heir  or  next  of  Icln,  a  pro- 
portion of  the  tax  so  deducted  or  paid  shall 
be  repaid  to  him  by  the  executor,  administra- 
tor or  trustee,  it  the  said  tax  has  not  been 
paid  to  the  county  treasurer  or  to  the  state 
controller,  or  by  them,  if  It  has  been  so  paid." 
Section  28  provides  that  the  words  "estate" 
and  "property"  as  used  in  the  act  "shall  be 
taken  to  mean  the  real  and  personal  prop- 
erty or  Interest  therein  of  the  testator,  intes- 
tate •  •  •  passing  or  transferred  to  in- 
dividual legatees,  devisees,  heirs,  next  of  kin, 
grantees,  donees,  vendees,  or  successors."  The 
act  is  entitled  "An  act  to  establish  a  tax  on 
gifts,  legacies,  inheritances,  bequests,  devises, 
successions  and  transfers,  to  provide  for  its 
collection,  and  to  direct  the  disposition  of  its 
proceeds,"  etc. 

Section  1465,  Code  Civ.  Proc,  provides  that 
at  any  time  during  the  administration  of  the 
estate  subsequent  to  the  return  of  the  Inven- 
tory the  court,  if  no  homestead  has  already 
been  selected,  must  select  designate,  and  set 
apart  and  cause  to  be  recorded  a  homestead 
for  the  use  of  the  surviving  husband  or  wife 
and  the  minor  children,  and  the  effect  of  an 
order  under  this  section  setting  apart  abso- 
lutely c»i»in  real  property  as  a  homestead  is 
to  vest  such  property  in  the  surviving  hus- 
band or  wife,  If  there  be  no  minor  child,  and 
to  relieve  it  from  administration  as  a  part  of 
the  estate.  Section  1468,  Code  Civ.  Proc.; 
Estate  of  Moore,  96  Cal.  531,  31  Pac.  584. 
Section  1466,  CodeCiv.  Proc.,  provides  that  If 
the  property  set  apart  is  insufficient  for  the 
support  of  tbe  widow  and  children,  or  either, 
the  court  or  Judge  in  probate  must  make  such 
reasonable  allowance  out  of  the  estate  as  shall 
be  necessary  for  the  maintenance  of  the  fam- 
ily according  to  their  circumstances  during 
the  progress  of  the  settlement  of  the  estate, 
and  by  section  1467,  Code  Civ.  Proc.,  It  is 
provided  that  any  such  allowance  must  be 
paid  in  preference  to  all  other  charges  except 
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funeral  charges  and  expenses  of  administra- 
tion. By  Its  terms  the  taxing  act  Is  limited 
to  such  property  as  "shall  pass,  by  will  or  by 
the  intestate  laws  of  this  state,"  from  the  de- 
ceased to  some  other  person.  It  must  be 
borne  In  mind  that  we  are  speaking  regard- 
less of  other  provisions  applicable  to  grants, 
etc.,  made  by  a  deceased  In  contemplation  of 
death  or  intended  to  take  effect  in  possession 
or  enjoyment  after  death,  for  these  proyl- 
slons  can  have  no  application  here. 

In  one  sense  of  the  word  all  of  the  prop- 
erty of  deceased  of  which  he  died  seised  did 
"pass,  by  will,"  to  his  sole  devisee  at  the 
moment  of  bis  death — that  is,  she,  by  rea- 
son of  the  wUl,  at  once  became  vested  with 
the  title  to  the  full  property  (Brenham  v. 
Story,  39  Cal.  188)— but  she  took  under  the 
will  "subject  to  certain  burdens,  as  the  pay- 
ment of  the  debtsof  the  deceased,  and  the 
right  of  the  court  to  appropriate  some  por- 
tion of  the  estate  for  the  support  of  the  fam- 
ily of  the  deceased"  (Id.  p.  185).  It  is  thor- 
oughly settled  that,  as  was  said  in  Sulzberg- 
er V.  Sulzberger,  50  CaL  385,  "the  power  of 
testamentary  disposition  of  property,  as  con- 
ferred and  defined  by  the  statute,  is  not  par- 
amount, but  is  subordinate  to  the  authority 
conferred  upon  the  probate  court  to  appro- 
priate the  property  for  the  support  of  the 
family  of  the  testator,  and  for  a  homestead 
for  the  widow  and  minor  child  or  children, 
as  well  as  for  the  payment  of  debts."  And 
to  the  extent  that  this  power  is  exercised 
by  the  probate  court  in  any  estate  the  dev- 
isees and  legatees  take  no  beneficial  interest 
at  all.  Although  real  property  be  specifically 
devised  by  a  will,  the  probate  court  may  set 
apart  such  property  as  a  homestead  to  the 
family,  and  thus  defeat  the  devise.  Sulz- 
berger V.  Sulzberger,  supra ;  In  re  Davis,  69 
C^l.  458,  10  Pac.  671 ;  Estate  of  Hnelsman, 
127  Cal.  275,  59  Pac.  776;  Estate  of  Firth, 
145  Cal.  236,  78  Pac.  643.  Where  it  Is  so  set 
part  absolutely  as  a  homestead,  the  title  of 
the  i>er8on  to  whom  it  is  so  set  apart  Is  in 
no  way  derived  by  will,  even  though  she  was 
the  devisee,  but  comes  solely  from  the  home- 
stead order.  Of  a  similar  situation  it  was 
said  in  Estate  of  Huelsman,  supra,  "notwith- 
standing, then,  the  specific  devise  of  one-half 
of  the  farm  to  the  widow,  her  title  to  all  of 
it  is  deralgned  from  the  homestead  order." 
Money  paid  from  the  funds  of  the  estate  by 
order  of  the  court  for  the  maintenance  of 
the  widow  and  children.  If  any,  is  on  the 
same  basis.  It  is  paid  regardless  of  and  even 
in  opposition  to  the  terms  of  the  will  and 
those  receiving  it  take  it  not  "by  will,"  but 
solely  by  reason  of  the  order  of  the  court  di- 
verting it  from  the  purposes  to  which  it  was 
appropriated  by  the  will.  It  Is  clear,  there- 
fore, that  the  widow  did  not  receive  any 
beneficial  interest  In  the  real  property  set 
apart  as  a  homestead  or  in  the  $4,(500  paid 
her  as  family  allowance  by  reason  of  the 
will.  That  she  would  have  received  it  as 
sole  devisee  and  legatee  had  there  been  no 


order  for  homestead  or  family  allowanee  Is 
absolutely  immaterial.  The  rule  applicable 
Is  necessarily  the  same  here  aa  It  would  be 
if  the  legatee  or  devisee  were  another  per- 
son. What  the  Widow  takes  under  snch  or- 
ders of  the  probate  court  she  does  not  take 
by  will.  It  is  equally  clear  that  slie  does 
not  take  property  so  set  apart  by  the  probate 
court  "by  the  intestate  laws  of  this  state." 
The  language  "pass,  by  will  or  by  the  Intes- 
tate laws  of  this  state,"  means  to  pass  by 
virtue  and  force  of  the  law  of  this  state  gov- 
erning testate  or  Intestate  succession.  In  re 
Joyslin's  Estate,  76  Vt  88,  56  Ati.  281.  "mie 
term  'intestate  laws'  Is  Intended  to  cover  the 
statute  of  descents  which  relates  to  the  de- 
scent of  real  estate,  and  the  statute  of  dis- 
tribution which  provides  for  the  distribu- 
tion of  the  personal  property  of  decedent  aft- 
er the  payment  of  his  debts,  •  •  •  and 
after  the  setting  apart  to  the  widow  and 
minor  children  of  the  exemptions  spediaed. 
*  *  *  These  exempt  articles  ar«  in  no 
way  governed  by  the  statute  of  dlstrlbatlon." 
Estate  of  Page,  39  Misc.  Rep.  223,  78  N.  T. 
Supp.  384.  "A  homestead  right,  or  a  right  to 
have  a  homestead,  is  not  a  right  which  vests 
under  the  law  by  succession.  It  is  a  right 
bestowed  by  the  beneficence  of  the  law  of 
this  state  for  the  benefit  of  his  family.  Up- 
on the  death  of  an  Intestate,  his  property 
goes  by  snccesslon  to  his  heirs,  subject  to 
administration.  *  •  •  Setting  apart  a 
homestead  is  a  part  of  the  probate  proceed- 
ing, as  much  as  is  a  family  allowance^"  Es- 
tate of  Moore,  57  Cal.  442. 

If,  then,  the  widow  is  liable  at  all  for  a 
tax  as  to  the  property  set  apart  as  a  home- 
stead and  the  money  paid  as  family  allow- 
ance, it  must  be'  upon  the  theory  that  wltta- 
In  the  meaning  of  the  Inheritance  tax  statute 
such  property  passed  to  her  as  sole  dev- 
isee and  legatee  at  the  moment  of  the  testa- 
tor's death,  and  must  be  regarded  as  hav- 
ing so  passed,  although  subsequently  dlvMt- 
ed  and  removed  from  administration  by  the 
probate  court  In  due  course  of  administra- 
tion, and  thus  not  constituting  any  part  of 
the  distributable  asseta  of  the  estate.  This 
theory,  however,  not  only  appears  to  as  to 
be  inconsistent  with  the  provisions  of  the  tax 
act,  but  Is  absolutely  opposed  to  the  ded- 
sions  rendered  by  the  courts  of  other  states 
In  cases  Involving  similar  questions.  It  is 
recognized  by  this  court  and  by  the  courts 
generally  that  a  tax  of  this  character  is  not 
a  tax  on  property  as  snch,  but  one  upon  the 
right  of  succession,  a  tax  upon  one  for  the 
privilege  of  succeeding  to  property.  See  In 
re  Wilmerding,  117  Cal.  284,  49  Pac.  181, 
and  cases  cited.  It  was  said  in  the  case  Just 
cited :  "The  same  authority  which  confers 
this  privilege  may  attach  to  it  the  condition 
that  a  portion  of  the  estate  so  received  shall 
be  contributed  to  the  state."  The  act  con- 
strued by  the  Supreme  Court  of  Conneeticu: 
iu  Appeal  of  Gallup,  76  Conn.  617,  57  AU. 
609,  was  materially  the  same  as  our  tax  act; 
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the  description  of  property  being  "any  prop- 
erty •  •  •  which  shall  pass  by  will  or 
by  the  Inheritance  laws  of  this  state,"  etc. 
The  court  said  that  the  design  of  this  act 
was  a  tax  based  on  the  distribntion  of  the 
net  proceeds  of  the  decedent's  property,  after 
payment  of  his  debts  and  costs  and  charges 
of  administration  and  after  deduction  of 
amounts  and  articles  exempted,  to  the  per- 
sons upon  whom  it  devolves.  The  Ne»r  York 
Court  of  Appeals  said  of  a  similar  statute  in 
Estate  of  Gihon.  169  N.  Y.  443,  62  N.  E.  561 : 
"The  collateral  inheritance  tax  does  not  at- 
tach to  the  very  articles  of  property  of  which 
the  deceased  died  possessed.  It  is  imposed 
only  on  what  remains  for  distribution  after 
expenses  of  administration,  debts,  and  right- 
ful claims  of  third  parties  are  paid  or  pro- 
vided for.  It  is  on  the  net  successions  to 
the  beneficiaries."  In  that  case  a  deduction 
fit  certain  fees  and  disbursements  in  a  will 
contest  was  upheld.  The  court  said  that 
tills  was  an  expense  of  administration,  and 
therefore  chargeable  to  the  estate,  and  not 
to  the  legatees  or  devisees.  In  Pepper's  Es- 
tate, 159  Pa.  608.  28  Atl.  863,  the  Supreme 
Court  of  Peimsylvanla,  oonstmlng  a  similar 
act,  In  holding  that  there  should  be  deducted 
from  the  amount  upon  which  the  tax  was 
calculated  a  sum  paid  in  compromise  of  a 
claim,  said  that  the  legatees  were  not  liable 
thereon  for  the  reason  that  the  amount  paid 
was  never  received  by  them,  and  that  "un- 
der the  act  It  is  only  so  much  of  the  es- 
tate which  actually  passes  to  them  by  virtue 
of  the  wiU  that  is  Uable  to  the  tax."  Of  a 
similar  act  the  Supreme  Court  of  Iowa  said 
In  Estate  of  Stone,  132  Iowa,  140,  109  N.  W. 
457:  "The  collateral  inheritance  tax  is  on 
the  right  to  succession  to  property,  and  not 
on  the  property  itself,  and  it  Is  collectible 
out  of  each  specific  share  or  Interest,  not  out 
of  the  general  property  of  the  estate."  And 
in  Morrow  v.  Durant,  140  Iowa,  437,  118  N. 
W.  781,  784,  the  same  court  held  that  money 
properly  devoted  by  the  executor  to  the  erec- 
tion of  a  monument  to  the  deceased  and  thus 
taken  from  legatees  was  not  to  be  included, 
because  the  tax  is  only  on  the  property  that 
passes  to  the  legatees,  and  that  in  such  cases 
the  money  so  used  does  not  pass  to  the  ben- 
eficiary. In  Wolfe's  Estate,  89  App.  Div.  349, 
353,  85  N.  Y.  Supp.  949,  953,  it  is  said:  "If 
no  transfer  is  effected,  because  it  turns  out 
that  there  Is  no  property  to  transfer,  no  tax 
can  be  collected."  In  Estate  of  Thomas,  39 
Misc.  Rep.  223,  79  N.  Y.  Supp.  671,  in  fixing 
the  amount  of  inheritance  tax,  the  court  said : 
"Where  the  legal  representative  makes  a 
proper  payment  in  the  course  of  administra- 
tion, the  transfer  from  the  estate  is  sub- 
ordinate and  subject  thereto" — citing  Estate 
of  Glhon,  supra.  In  the  Matter  of  Page,  39 
Misc.  Ilep.  223,  79  N.  Y.  Supp.  382,  it  was 
held  that,  in  view  of  a  statute  providing  in 
elTect  that  certain  enumerated  articles  should 
go  to  the  widow  and  minor  child  or  children 


and  not  be  considered  as  assets  for  the  pur- 
poses of  administration,  such  articles  did' 
not  "pass"  by  will  or  by  the  Intestate  laws 
of  the  state,  but  that  the  beneficiaries  took 
absolutely  by  the  express  terms  of  the  stat- 
ute, and  whether  the  decedent  died  testate 
or  intestate,  and  that  such  property  was  not 
subject  to  the  tax.  In  the  Matter  of  Maresl, 
74  App.  Div.  76,  77  N.  Y.  Supp.  76,  it  was 
held,  following  Estate  of  Olhon,  supra,  that 
the  costs  and  expenses  of  an  action  Institut- 
ed by  the  executor  of  the  will  to  obtain  a 
Judicial  construction  of  the  will  and  instruc- 
tions as  to  distribution  must  be  deducted  as 
a  necessary  expense  of  administration  in  es- 
timating the  amoimt  of  tax.  No  case  cited 
or  discovered  by  us  bints  at  any  different 
doctrine  than  that  declared  by  these  deci- 
sions, except,  perhaps,  the  case  of  Estate  of 
Millward,  6  Misc.  Rep.  425,  27  N.  X.  Supp. 
287,  where  there  is  some  language  of  the 
surrogate  that  may  be  construed  as  support- 
ing a  contrary  view.  -But,  If  so  construed, 
it  Is  but  the  expression  of  a  single  Judge 
plainly  in  conflict  with  the  views  later  ex- 
pressed by  both  the  Supreme  Court  of  New 
York  and  the  Court  of  Appeals  of  that  state. 
All  these  cases  are  based  not  on  the  theory  ' 
that  there  is  any  express  or  implied  exemp- 
tion provided  by  the  tax  act  under  considera- 
tion, but  upon  the  theory  that  the  act  does 
not  purport  to  Impose  the  tax  as  to  audi 
property,  being  confined  by  its  terms  to  such 
property  as  actually  passed  to  the  beneficia- 
ry; that  is,  to  his  distributable  Interest 
No  substantial  distinction  can  be  foond  in 
any  matter  material  to  the  question  in- 
volved here  between  any  of  the  acts  so  con- 
sidered and  our  own  act  The  decision  of 
this  court  in  Estate  of  Moffltt,  153  Cal.  859, 
95  Paa  653,  1025,  20  L.  R.  A.  (N.  S.)  207, 
that  the  surviving  wife's  share  of  the  com- 
munity property  is  subject  to  this  inheri- 
tance tax  was  based  solely  on  the  proposi- 
tion, established  in  this  state  by  several 
prior  decisions,  that  the  wife  takes  such  prop- 
erty solely  by  succession  as  an  heir  of  the  hus- 
band, and  therefore  "by  the  Intestate  laws 
of  this  state." 

The  provisions  of  our  tax  act  clearly  show 
that  the  tax  Imposed  thereby  is  one  solely 
upon  the  devisee,  legatee,  or  heir,  and  one 
upon  him  only  as  to  such  property  as  he  ac- 
tually takes  on  distribution  as  devisee,  lega- 
tee, or  heir.  It  would  appear  to  be  a  most 
absurd  and  Inequitable  provision  that  im- 
posed a  tax  on  one  for  the  privilege  of  suc- 
ceeding as  heir,  devisee,  or  legatee  to  certain 
property  of  the  decedent,  where  the  very 
proper^  to  which  he  is  so  held  to  succeed  is 
lawfully  diverted  by  the  probate  court  to 
other  purposes  and  never  can  be  distributed 
to  him.  Suppose  in  this  very  case  the  real 
property  set  apart  as  a  homestead  had  been 
devised  by  the  will  to  another  person  than 
the  wife.  Suppose,  also,  that  the  money  paid 
as  family  allowance  exhausted  the  property' 
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available  to  pay  a  legacy  given  to  still  an- 
other person.  Under  the  treasurer's  theory 
that  the  property  had  passed  to  the  devisee 
and  the  legatee,  within  the  meaning  of  the 
act,  at  the  moment  of  the  death  of  deceased, 
the  devisee  and  legatee  would  be  liable  for 
the  whole  tax  thereon  although  both  devise 
and  legacy  had  been  wholly  defeated,  so  far 
as  any  practical  effect  is  concerned,  by  the 
orders  of  the  probate  court.  As  we  have 
seen,  the  fact  that  the  wife  was  here  the  dev- 
isee and  legatee  is  of  no  consequence  in  de- 
termining the  proper  construction  of  this  act. 
Happily  no  such  conclusion  appears  to  be 
warranted  by  the  act  Section  12,  relied  on 
as  implying  an  "exemption"  as  to  debts  due 
from  a  deceased,  is  rather,  a  clear  recognition 
that  no  tax  was  Intended  to  be  imposed  as 
to  property  that  was  lawfully  diverted  by 
die  probate  court  from  the  purposes  declared 
by  the  will  or  by  the  laws  of  succession ;  the 
object  thereof  being  simply  to  provide  a  meth- 
od for  the  repayment  to  the  legatee,  devisee, 
heir,  or  next  of  kin  of  a  proper  proportion 
of  the  mon^  theretofore  paid  by  him  as  a 
.  tax  where  the  property  already  delivered  is 
diminished  by  the  subsequent  proving  of 
debts  against  the  decedent 

In  view  of  what  we  have  said.  It  Is  appar- 
ent that  such  cases  as  Trippet  ▼.  State,  149 
Cal.  626,  86  Pac.  1084,  8  Ia  R.  A.  (N.  S.)  1210, 
Estate  of  Martin,  153  Cal.  226,  94  Pac.  1053, 
and  Estate  of  Stanford,  126  Cal.  112,  54  Pac. 
259,  68  Pac  462,  45  L.  R.  A.  788,  are  in  no 
way  pertinent  to  the  question  here  involved. 
The  doctrine  of  those  cases  Is  simply  that 
the  right  of  the  state  to  the  tax  Imposed  by 
the  act  vests  upon  the  death  of  the  testator  or 
Intestate,  and  cannot  be  surrendered  or  limit- 
ed by  any  subsequent  act  of  the  Legislature. 
For.  Instance,  In  Estate  of  Stanford,  supra, 
In  the  act  In  force  at  the  death  of  the  testa- 
tor, there  was  no  exemption  as  to  legacies  or 
devises  to  nephews,  nieces,  or  educational  in- 
stitutions. By  an  act  enacted  subsequent  to 
bis  death,  the  original  act  was  amended  by 
providing  for  such  exemptions,  and  It  was 
specially  provided  that  the  amendment  should 
apply  to  the  estates  of  persons  who  had  died 
prior  to  the  amending  act  It  was  very  prop- 
erly held  that  this  could  not  be  done  and  that 
the  right  of  the  state  was  determined  by  the 
act  in  force  at  the  time  of  the  death  of  the 
testator.  This  doctrine  was  affirmed  in  Trip- 
pet  V.  State,  supra,  where  it  was  held  that 
the  act  in  force  at  the  death  of  the  testator 
gave  to  the  state  a  right  which  vested  Imme- 
diately upon  such  death,  and  which  could  not 
be  surrendered  by  subsequent  legislative  act 
or  by  a  repeal  of  the  law  under  which  the 
right  became  vested,  as  such  a  surrender 
would  be  a  gift  or  donation  from  the  state  In 
violation  of  section  31  of  article  4  of  the  Con- 
stitution. Estate  of  Martin  is  practically  to 
the  same  efTect  While  undoubtedly  correct, 
these  decisions  do  not  touch  the  point  here 


under  discussion.  Whatever  tax  was  Imposed 
by  the  act  In  force  at  the  death  of  the  deceas- 
ed, the  right  thereto  vested  in  the  state  at 
the  moment  of  his  death,  and  could  not  be  le- 
gally divested  by  any  department  of  the  state, 
executive,  legislative,  or  Judicial.  But  It 
was  only  as  to  the  tax  Imposed  by  such  act 
that  the  right  so  vested,  and.  when  It  is  de- 
termined that  the  act  imposed  no  tax  as  to 
property  lawfully  diverted  by  the  court  lii 
probate  with  the  consequence  that  it  could 
never  be  distributed  to  the  devisee,  legatee, 
or  heir,  it  is  apparent  that  no  vested  right 
of  the  state  is  impaired. 

To  summarize:  Under  the  tax  act  of  March 
20,  1905,  property  of  a  decedent  set  apart  ab- 
solutely as  a  homestead  by  the  court  In  pro- 
bate under  the  provisions  of  section  1465. 
Code  Civ.  Proc.,  and  moneys  paid  under  or- 
der of  the  probate  court  under  section  1466, 
Code  Civ.  Proc,  do  not  pass  by  will  or  by  th^ 
Intestate  laws  of  the  state,  and  the  persons 
taking  under  such  orders  are  not  liable  for 
any  tax  under  such  act;  and  the  devisees, 
legatees,  and  heirs  to  whom  said  propettr 
would  have  been  distributed  under  the  will 
or  the  succession  laws  of  this  state  If  sncb 
property  had  not  been  so  diverted  by  the 
court  in  probate  are  not  liable  for  any  tax 
on  account  thereof,  for  sncb  property  never 
passed  to  them  within  the  meaning  of  the 
act. 

It  follows  that  the  learned  J'ndge  of  the 
trial  court  was  correct  in  his  conclusion  as  to 
the  family  allowance,  but  erred  as  to  the  real 
property  set  apart  as  a  homestead.  The  tax 
fixed  by  the  order  was  excessive  therefore  by 
$280. 

It  is  ordered  that  the  order  of  the  superior 
court  be,  and  the  same  is  hereby,  modified  by 
reducing  the  amount  of  tax  fixed  thereby 
from  $888.53  to  $608.53,  and  as  so  modified 
the  order  Is  afflrmed. 

We  concur:  SHAW,  J. ;  SLOSS,  J. ;  LOR- 
IGAN,  J. ;   MELVIN,  J. ;    HENSHAW,  J. 


(IE?  Cal.  48$) 

LEGO  &  SHAW  CO.  et  al.  v.  WORTHING- 

TON   et  al.     (Sac.   1,739.) 

(Supreme  Court  of  California.    March  30,  1910. 

Rehearing  Denied  April  28,  1010.) 

1.  ATiAcnMENT  (I  316») — Cabins  fob  Goons— 
Compensation— Obdeb  Axxowinq. 

Under  Code  Civ.  Proc.  {  1206,  providing 
that  In  cases  of  attacbment.  etc.,  any  person 
having  a  claim  against  the  defendant  for  labor 
done  may  give  notice  thereof,  and  that,  unless 
the  claim  is  disputed,  it  mnst  be  paid  out  of  the 
proceeds  of  the  sale,  and,  if  disputed,  an  action 
must  be  begun  within  10  days  for  the  recovrrv 
thereof,  etc.,  where  the  court  subsequent  to  tlie 
filing  of  claims  under  section  1200,  made  an 
order  allowing  compensation  to  the  sheriBf  for 
caring  for  the  attached  property,  the  corapensa- 
tion  was  properly  allowed  as  part  of  the  costs 
in  the  judgment,  since  the  rights  acquired  un- 
der section  120C,  are  purely  statutory,  and  there 
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conid  therefore  be  no  trnst  fund  created  In 
the  hands  of  the  sheriff  which  could  not  be  sub- 
jected to  any  lawful  order  of  the  court  with 
reference  to  fees. 

[EM.  Note.— For  other  cases,  see  Attachment, 
Dec.  Dig.  i  316.*] 

2.  Attachment  (8  316*)— Cahino  fob  Goods 
— Obdbb  AixowiNa  Compensation — Costs. 
Under  Code  Civ.  Proc.  S  1206,  an  order, 
made  subsequent  to  tbe  Sling  of  a  claim,  under 
that  section,  allowing  compensation  to  the  sher- 
iff for  caring  for  attached  goods,  and  taxing 
them  as  costs  in  the  judgment,  is  as  effective 
as  if  made  within  the  time  required  by  law; 
the  court  having  jurisdiction  to  amend  its  pro- 
cess in  furtherance  of  justice,  and  no  opposi- 
tion being  made  to  such  amendment  by  those 
having  notice  and  being  entitled  to  object. 

[Ed'.  Note.— For  other  cases,  see  Attachment, 
Dec.   Dig.  I  3ia*] 

8.  Motions  (}  61*)— Coixatebal  Attack  on 

Obdeb. 

Where  no  appeal  was  taken  from  an  order 
fixing  the  amount  of  compensation  for  keeping 
attached  goods,  where  the  sheriff  acted  nnder 
the  attachment  proceedings,  and  served  due  no- 
tice npon  all  interested  counsel,  who  were  all 
present  and  participated  in  the  proceedings,  Ijie 
order  became  final. 

[Eld.  Note.— For  other  cases,  see  tlotiona, 
Ctent.  Dig.  i  83 ;   Dec.  Dig.  f  6l.»] 

4.   AlTACBMKNT  (I  286*)— INTKBVENBB  RIGSTB 

—Extent. 

Under  Code  Civ.  Proc.  {  1206,  providing 
that  in  cases  of  attachment,  etc.,  any  person 
having  a  claim  against  the  defendant  for  labor 
done  may  give  notice  thereof,  and,  unless  the 
claim  is  disputed,  it  mnst  be  paid  ont  of  the 
proceeds  of  the  sale,  etc.,  the  right  of  the  in- 
terveners is  a  mere  priotity,  entitling  them  to 
enjoy  the  fruits  of  the  attachment  and  sale  In 

g reference  to  the  plaintiff,  but  otherwise  they 
aye  no  superior  rights  to  plaintiff. 
[Ed.  Note.— For  other  caaes,  see  Attachment, 
Dec.  Dig.  S  286.*] 

In  Bank.  Appeal  from  Superior  Court, 
Nevada  County ;   George  L.  Jones,  Judge. 

Action  by  the  Legg  &  Shaw  Company  and 
others  against  the  Morning  Star  Gold  Mining 
Company,  in  which  W.  A.  Worthlngton  and 
others  Intervened.  From  an  order  denying 
a  motion  to  require  the  sheriff  to  pay  the  in- 
terveners the  proceeds  of  an  attachment 
•sole,  they  appeal.    Affirmed. 

Thomas  S.  Ford,  for  appellants.  Nilon  & 
Arbogast  and  Fred  Searls,  for  respondents. 

MELVIN,  J.  This  is  an  appeal  by  certain 
Intervening  lien  claimants  from  an  order 
mnde  after  final  Judgment.  In  November, 
1905,  Legg  &  Shaw  Company,  a  corporation, 
filed  a  complaint  against  the  Morning  Star 
Gold  Mining  Company,  a  corporation,  pray- 
ing'judgment  for  $677.31  on  account  of  goods 
sold  and  delivered.  Attachment  Issued  on 
the  same  day  on  which  the  complaint  was 
filed.  On  December  2,  1905,  the  sheriff  made 
return  of  said  writ,  certifying  that  he  bad 
attached  certain  of  the  property  of  the  de- 
fendant coriwration  by  taking  said  property 
Into  his  custody  and  placing  a  keeper  In 
charge  of  it.  On  June  8.  1906,  judgment  for 
plaintiff  by  default  was  entered,  and  on  the 


same  day  plaintiff  filed  its  cost  bill,  which 
Included,  among  other  Items  $416  keeper's 
fees.  On  June  li,  1906,  appellants  presented 
their  claims  In  accordance  with  section  1206 
of  the  Code  of  Civil  Procedure,  and  on  June 
18th  the  property  which  had  been  held  un- 
der attachment  was  sold  at  public  auction 
for  $295l  Thereafter  the  lien  claimants  gave 
notice  of  a  motion  to  have  the  sheriff  pay 
over  to  them  the  proceeds  of  the  sale  minus 
$15.70  admittedly  due  the  sheriff  as  costs. 
This  motion  coming  on  regularly  to  be  heard 
was  duly  argued  on  August  6,  1906.  It  ap- 
peared that  no  order  had  ever  been  made  by 
the  court  allowing  the  sheriff  to  have  a  keep- 
er or  fixing  the  keeper's  compensation.  It 
was  further  shown  that  the  amount  paid  to 
the  keeper  and  mentioned  in  the  cost  bill  had 
been  advanced  by  the  plaintiff.  On  August 
13,  1906,  the  court  made  an  order,  which  was 
entered  in  Its  minutes,  to  the  effect  that  the 
sheriff  might  be  permitted  to  withdraw  his 
return  of  sale  under  the  writ  of  execution 
for  the  purpose  of  amendment,  and  in  the 
meantime  plaintiff  was  to  be  permitted  to 
move  to  have  the  court  fix  the  amount  of 
keeper's  fees.  To  this  order  the  counsel  for 
the  preferred  creditors  duly  excepted.  The 
sheriff  did  not  then  amend  his  return,  how- 
ever, and  nothing  was  done,  either  by  the 
plaintiff  or  by  the  Hen  claimants,  until  Jan- 
uary 6,  1909,  when  the  preferred  creditors 
gave  notice  of  a  motion  to  set  aside  the  or- 
der submitting  their  motion  of  August  6, 
1906,  and  to  resubmit  the  said  motion  In 
which  they  asked  the  court  to  order  the  pay- 
ment to  them  of  the  money  realized  from  the 
sale  under  execution.  The  hearing  of  this 
matter  was  duly  and  by  consent  continued 
to  January  26,  1909.  On  January  20,  1909, 
the  sheriff  gave  notice  of  a  motion  to  have 
the  court  fix  the  amount  of  keeper's  fees. 
On  January  26,  1909,  both  motions  were 
heard  and  submitted.  On  February  15,  1909, 
the  court  made  a  formal  order  permitting 
the  sheriff  to  amend  his  return.  It  was  also 
ordered,  adjudged,  and  decreed  that  the  com- 
pensation of  the  sheriff  for  the  keeping  of 
and  caring  for  the  property  under  attach- 
ment and  execution  was  fixed  at  $525,  and 
that  item  was  allowed  as  a  part  of  the  costs 
In  the  judgment  for  plaintiff.  On  February 
23,  1909,  the  sheriff  filed  his  amended  re- 
turn. In  this  he  accounted  for  a  bar  of  gold 
bullion  valued  at  $66.38  and  omitted  from 
the  former  return.  He  also  certified  that 
the  sum  of  $361.38,  the  entire  amount  realiz- 
ed from  the  sale,  plus  the  value  of  the  bul- 
lion, had  been  applied  upon  his  fees,  costs, 
commissions,  and  compensation  of  keeper, 
leaving  unsatisfied,  not  only  the  judgment, 
but  also  $173.32  of  the  costs.  On  March  15, 
1909,  the  court  formally  denied  the  motion 
of  the  lienholders  that  the  sheriff  be  requir- 
ed to  pay  them  the  proceeds  of  the  sale,  ex- 
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ceptlng  the  small  amount  of  costs  wblch  tbey 
conceded  to  be  payable  to  the  sheriff  from 
that  fund.  It  Is  from  this  last  order  that  the 
present  appeal  is  prosecuted. 

Section  1206  of  the  Code  of  Civil  Proce- 
dure as  it  stood  in  1906  was  as  follows:  "In 
cases  of  execution,  attachments,  and  writs  of 
a  similar  nature,  issued  against  any  person, 
except  for  claims  for  labor  done,  any  miners, 
mechanics,  salesmen,  servants,  clerks  and 
laborers  or  any  other  person  who  renders 
services  or  performs  work,  who  have  claims 
against  the  defendant  for  labor  done  or  work 
performed,  may  give  notice  of  their  claims 
and  the  amount  thereof,  sworn  to  by  the 
person  making  the  claim,  to  the  creditor  and 
the  officer  executing  either  of  such  writs,  at 
any  time-  before  the  actual  sale  of  property 
levied  on,  or.  In  the  event  of  a  levy  upon 
money,  at  any  time  before  the  transfer  of 
such  money  under  execution;  and,  unless 
such  claim  is  disputed  by  the  debtor  or  a 
creditor,  such  officer  must  pay  to  such  per- 
son, out  of  the  proceeds  of  the  sale,  or  in  the 
event  of  a  levy  upon  money,  out  of  such 
money,  the  amount  each  Is  entitled  to  re- 
ceive for  services  rendered  within  the  sixty 
days  next  preceding  the  levy  of  the  writ,  not 
exceeding  one  hundred  dollars.  If  any  or 
all  of  the  claims  so  presented  and  claiming 
preference  under  this  section  are  disputed  by 
either  the  debtor  or  a  creditor,  the  person 
presenting  the  same  must  commence  an  ac- 
tion within  ten  days  for  the  recovery  there- 
of, and  must  prosecute  his  action  with  due 
diligence,  or  be  forever  barred  from  any 
claim  or  priority  of  payment  thereof ;  and 
the  officer  shall  retain  possession  of  so  much 
of  the  proceeds  of  the  sale  or  money  as  may 
be  necessary  to  satisfy  such  claim  until  the 
determination  of  such  action;  and  In  case 
Judgment  be  had  for  the  claim,  or  any  part 
thereof,  carrying  costs,  the  costs  taxable 
therein  shall  likewise  be  a  preferred  claim 
with  the  same  rank  as  the  original  claim." 

Appellants*  first  contention  Is  that,  inas- 
much as  the  keeper's  fees  can  only  properly 
be  due  after  allowance  by  the  court,  and  as 
no  such  order  of  court  was  made  prior  to  the 
filing  of  their  claims,  therefore  the  money  in 
the  sherlfTs  hands  when  their  demands  were 
made,  in  accordance  with  the  provisions  of 
section  1206  of  the  Code  of  Civil  Procedure, 
became  subject  to  their  liens,  and  could  not 
thereafter  be  exhausted  by  a  nunc  pro  tunc 
order  of  court  made  long  subsequent  to  the 
Intervention  of  appellants,  whereby  the  com- 
pensation, to  be  paid  the  keeper  was  sought 
to  be  fixed.  We  think  this  position  is  unten- 
able, because  the  rights  of  appellants  are 
purely  of  statutory  origin,  and  there  could 
therefore  be  no  trust  fund  created  in  the 
hands  of  the  sheriff  In  this  action  which 
could  not  be  subjected  to  any  lawful  order 
of  the  court  with  reference  to  fees.  But  we 
are  cited  to  Gallndo  v.  Roach.  130  Cal.  389, 
62  Pac.  597,  as  holding  that  a  cost  bill  can- 


not be  amended  after  the  time  limited  by 
section  1033  of  the  Code  of  (Xvll  Procedure, 
and  that  no  additional  items  may  be  adjudg- 
ed due  after  the  passing  of  the  period  set 
by,  section  473  of  the  Code  of  Civil  Proce- 
dure. Respondents  admit  that  the  iteni 
$416,  due  to  the  keeper,  wblch  was  Induded 
in  the  sheriCTs  first  return,  bad  no  place 
there '  until  after  the  court  had  fixed  the 
amount  of  such  fees.  '  St  1888.  p.  269.  But 
they  point  to  the  fact  that  in  Gallndo  ▼. 
Roach,  supra,  there  was  objection  to  the  cor- 
rection of  the  cost  bill,  while  here  no  oppo- 
sition was  made  to  the  court's  permitting  an 
amendment  to  the  sherifTs  return  on  the 
writ  and  to  a  similar  change  In  the  cost  bill. 
The  court  having  jurisdiction  to  amend  its 
process  in  furtherance  of  Justice,  and  no  op- 
position being  made  to  such  amendment  by 
those  having  notice  and  being  entitled  to  ob- 
ject, the  order  of  the  court  is  as  efTectlve  as 
If  made  within  the  period  of  the  limiting 
statute. 

But  appellants  deny  the  court's  jurisdiction 
to  amend  the  cost  bUl  on  the  ground  that 
this  was  not  done  In  the  attachment  proceed- 
ing. The  answer  to  this  contention  Is  that 
the  sheriff  did  act  under  the  attachment  pro- 
ceeding, and  served  due  notice  upon  the  at- 
torneys for  the  appellants,  as  well  as  upon 
those  who  represented  plaintiff  (defendant 
being  in  default),  and  when  the  matter  was 
.regularly  heard  all  interested  counsel  were 
present  and  participated.  No  appeal  has  been 
taken  from  the  order  fixing  the  amount  of 
the  keeper's  compensation,  and  It  has  become 
final. 

But  the  am)ellant8  argue  that,  if  the  court 
bad  jurisdiction  to  make  the  order  allow- 
ing the  keeper's  fees  after  the  expiration  of 
six  months,  there  was  an  abuse  of  discretion 
in  the  present  case.  Respondents'  answer  to 
this  la  that  no  appeal  was  taken  from  that 
order,  and  that  the  order  from  which  an  ap- 
peal was  taken  does  not  Involve  the  exercise 
of  discretion.  We  think  this  position  is  cor- 
rect The  order  fixing  the  amount  of  the 
keeper's  compensation  having  become  final, 
the  refusal  of  the  court  to  order  the  payment 
to  the  Interveners  of  the  proceeds  of  the  sale 
follows  as  a  matter  of  course,  and  the  latter 
is  the  only  order  involved  in  this  appeal. 
The  entire  argument  of  the  appellants  seems 
to  be  based  on  the  theory  that  by  serving 
the  notices  prescribed  in  section  1206  of  the 
Code  of  Civil  Procedure  their  rights  attached 
to  the  property  In  the  sheriff's  hands,  and 
upon  sale  to  the  fund  realized  therefrom. 
But  their  right  under  section  1206  of  the 
Code  of  Civil  Procedure  Is  a  mere  priority, 
entitling  them,  under  certain  circumstances, 
to  enjoy  the  fruits  of  the  attachment  and 
sale  in  preference  to  the  plaintiffs.  They 
are  treated  as  interveners,  and  surely  they 
would  have  no  superior  rights  to  those  of 
the  plaintiffs,  except  that  of  first  recourse 
to  the  moneys  realized  from  the  sale.     If 
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they  had  not  appeared  at  all,  the  plaintiffs 
could  not  complain  of  the  proceedings  taken 
after  due  notice,  and  without  objection  In 
correction  of  the  sberilTs  return  and  In 
amendment  of  the  bUI  of  costs.  Surely  these 
appellants,  who  are  the  beneficiaries  of  a  spe- 
cial statutory  privilege  which  must  be  strict- 
ly followed,  are  not  given  rights  wUch  will 
permit  them  to  wait  until  such  action  of 
the  court  as  would  bind  the  other  parties  to 
the  suit  becomes  final,  and  then  review  the 
whole  case  upon  an  appeal  from  an  order 
which  Is  merely  the  logical  result  of  the  pre- 
vious action  of  the  court,  from  which  no  ap- 
peal has  been  taken. 

The  order  of  the  superior  court  from  which 
this  appeal  was  taken  was  proper,  and  it  Is 
therefore  affirmed. 

We  concur:  LORIGAN,  J.;  HENSHAW, 
J. ;  ANGELIOTTI,  J. ;  SHAW,  J. ;  SLOSS,  J. 


(157  Cal.  448) 

In  re  BI/AKE'S  BSTATm 

In  re  SOULE. 

(S.  P.  5,087,  5,088.) 

(Supreme  Court  of  California.    March  28,  1910. 

Rehearing  Denied  April  27,  1910.) 

1.  Executors  and  Admiristratobs  (§  315*)- 

DlSTBIBUTION     OF     ESTATE— DECRKB—SdITI 
CIENCY. 

Where  the  decree  of  distribution  of  the 
estate  of  a  testator  omitted  a  clause  in-  the  will 
as  to  a  devise  over,  but  by  reference  to  the  will 
embodied  the  entire  will  in  It,  the  omission  was 
of  no  consequence. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {  1299;  Dec. 
Dig.  {  315.*] 

2.  Trial  (g  404*)— Findinos  of  Fact— Con - 
CLUBioNS  OF  Law. 

Where  the  only  question,  that  of  the  proper 
construction  of  a  testamentary  trust,  was  de- 
termined by  the  court  from  the  face  of  the  will 
and  a  decree,  the  conclusion  of  the  court  that 
testator  failed  to  malte  any  distribution  of  the 
corpus  of  the  trust  property  on  the  termination 
of  the  trust  in  a  specified  event  was  a  conclusion 
of  law,  and  was  not  a  finding  of  fact,  though  in- 
serted amoDg  the  findings' of  fact. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  S  404.»] 

3.  Trusts  (§  331*)— Settlement  of  Account^ 
Effect. 

A  decree  in  proceedings  under  Code  Civ. 
Proc.  i  1609,  for  the  settlement  of  an  account 
of  a  testamentary  trust,  rendered  without  ap- 
pearance or  contest,  which  settles  the  account 
and  approves  of  payments  made  by  the  trustee 
to  a  beneficiary,  operates  as  a  bar  to  any  sub- 
sequent attempt  to  recover  such  payments ;  bnt, 
in  a  subsequent  suit  involving  other  property 
of  the  trust  estate,  it  is  not  res  judicata  of  the 
nature  of  the  interest  of  the  beneficiary  in  the 
trust,  though  the  payment  passed  involved  that 
question. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  S  494 ;   Dec.  Dig.  !  331.*] 

4.  Judgment  (§  812*)— Res  Judicata. 

A  judgment  in  a  proceeding  in  rem,  where 
there  has  been  no  contest  or  litigation,  is  res 
judicata  as  to  the  matter  actually  involved  and 
as  to  any  fact  affecting  the  particular  matter 


involved,  but  no  further,  and  the  judgment  can- 
not be  invoked  as  res  judicata  in  a  subsequent 
proceeding  affecting  other  property. 

[BM.   Note.— For  other  cases,   see  Judgment, 
Cent  Dig.  §§  1435-1442;    Dec.  Dig.  t  812.*] 
6.  Wills  (5  629*)— Construction— Rules  of 

CONSTBCrCTroN. 

The  rules  for  ascertaining  whether  a  re- 
mainder is  contingent  or  vested  are  subordi- 
nate rules  of  construction  of  a  will  and  are  ap- 
plied only  in  the  absence  of  all  other  indica- 
tions in  the  will  to  the  contrary,  and  in  sup- 
port of  an  intention  of  testator  to  create  a  vest- 
ed remainder. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  il  1461,  1462;    Dec.  Dig.  S  629.*] 

6.  Wills  (§  440*) — Construction— Intentiow 
OF  Testator. 

The  court,  in  construing  a  will,  must,  if 
possible,  arrive  at  the  intention  of  the  testator 
sought  for  in  the  language  of  the  will. 

[Ed.  Note.— Fo*  other  cases,  see  Wills,  Gent. 
Dig.  §  950;   Dec.  Dig.  {  440.*] 

7.  Wills  (J  440*)— Constbuotiow— Inthsntioh 
OF  Testator. 

Where  the  terms  of  a  will  are  free  from 
ambiguity,  the  language  thereof  must  be  inter- 

f)reted  according  to  its  ordinary  meaning  and 
egal  import,  and  the  intention  of  testator  ascer- 
tained thereby. 

[Ed.  Note.— For  other  cases,  see  Wllia,  Cent. 
Dig.  !  936;    Dec.  Dig.  {  440.*] 

8.  Wills  (5  439*)— Constbdotion— Intention 
OF  Testator. 

The  presumption  against  intesta<7  and  the 
presumption  created  by  Civ.  Code,  g  1341,  that 
testamentary  devises  are  presumed  to  vest  at 
testator's  death,  are  subject  to  the  cardinal  rule 
of  construction  that  a  will  must,  as  required  by 
section  1817,  be  construed  according  to  the  in- 
tention of  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  I  439.*] 

9.  Wills  (|  C30*)  —  Construction  —  Vesting 
OF  Gift. 

A  legacy  or  devise  given  to  one  to  be  paid 
at  a  future  time  vests  immediately  in  the  lega- 
tee or  devisee,  while  a  legacy  or  devise  not  given 
until  a  future  time  is  contingent  and  does  not 
vest  until  that  time  occurs. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  gg  1464-1480 ;   Dec.  Dig.  g  630.*] 

10.  Wills  (gg  634,  671*)— Construction- Es- 
tates Devised— Time  of  Vesting. 

Testator  gave  his  residuary  estate  to  a 
trustee  to  pay  enumerated  bequests  and  to  con- 
vert the  residue  into  money  and  invest  the  same 
in  real  estate  and  pay  the  net  income  to  his  two 
daughters  and  granddaughter  until  they  reach- 
ed the  age  of  30,  directing  that,  as  each  ar- 
rived at  that  age,  she  could  demand  and  receive 
a  third  as  her  distributive  share  to  hold  the 
same  to  her  and  her  heirs  forever,  and,  if  ei- 
ther of  the  daughters  or  granddaughter  died 
without  issue  and  before  receiving  her  distribu- 
tive share,  her  share  should  go  to  the  surviving 
daughters  or  granddaughter,  share  and  share 
alilce.  Held,  that  testator  made  two  gifts,  first, 
a  devise  to  the  trustee  to  pay  the  income  to  the 
daughters  and  granddaughter,  and,  secondly,  a 
devise  of  the  corpus  both  in  title  and  possession 
to  them  on  their  attaining  the  age  of  30;  but 
their  attainment  of  that  age  was  a  condition 
precedent  to  the  vesting  of  the  corpus,  and 
where  the  grandchild  did  not  reach  that  age  she 
did  not  acquire  any  vested  interest  in  the  trust 
property. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Die.  S§  14S8-1510,  1.577.  1.-.78,  1580;  Dec.  Dig. 
Si  CM.  671. «1 
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11.  Wnxs  (I  678*)— Tbusts— Vauditt. 

An  express  testamentary  trust  to  be  exer- 
cised for  the  purpose  of  conveyinf^  title  to  the 
beneficiaries  is  void,  and  an  implied  trust  for 
tbe  same  purpose  is  also  void. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dfg.  {  678.»] 

12.  Wills  (|  630*)— Constbuotiok— Contin- 
orNT  Gift. 

Where  there  is  no  separate  and  antecedent 
gift,  independent  of  the  direction  and  time  for 
payment,  the  legacy  is  continent,  and,  where  a 
gift  is  only  implied  from  a  direction  to  pay,  It 
is  necessarily  inseparable  from  the  direction, 
and  mast  partake  of  its  quality. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  is  1464-1480;-  Dec.  Dig.  §  C30.*] 

13.  Wills  (8  507*)— Constbuction  —  Cowtik- 
OENT  Gift. 

The  purpose  of  an  habendum  clause  in  a 
will,  creating  a  trust  and  providing  that  each 
beneficiary  as  be  attains  a  specified  age  may 
demand  and  receive  a  share  of  the  trust  proper- 
ty to  have  and  to  hold  the  same  to  him  and  his 
heirs  forever,  is  to  limit,  define,  and  make  clear 
the  estate  t^ranted.  and  the  clause  shows  testa- 
tor's intention  to  give  tbe  beneficiaries  a  fee-sim- 
ple estate. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  1310;   Dec.  Dig.  f  597.*J 

14.  Wills  (|  634*)  —  Cohstbuotion  —  "Dis- 
TBIBUnVE  Srabe." 

Where  testator  gave  his  residuary  estate  to 
a  trustee  to  pay  enumerated  bequests  and  con- 
vert the  residue  into  money  and  invest  the  same 
in  real  estate  and  pay  the  net  Income  to  his 
two  daughters  and  granddaughter  until  they 
reached  the  age  of  30,  and  further  provided 
that,  as  each  arrived  at  that  age,  she  could 
ilemand  and  receive  a  third  as  her  distributive 
share"  to  hold  tbe  same  to  her  and  her  heirs 
forever,  and,  if  either  of  the  daughters  or  grand- 
daughter died  without  issue  and  before  receiv- 
ing her  distributive  share,  her  share  should  go 
to  tbe  sur^■iving  daughters  or  granddaughter,  the 
words  "distributive  share"  merely  referred  to 
the  quantum  of  the  estate  which  tbe  benefici- 
aries were  to  take  if  thepr  took  at  all,  and  the 
words  could  not  be  considered  as  terms  of  de- 
vise. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  §$  HSS-lStO;   Dec.  Dig.  i  634.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  3,  pp.  213u,  2136.] 

15.  Wills  ({  634*)  —  Constbuction  —  Gift 

OVEB. 

A  devise  over  must  be  construed  aa  indi- 
cating an  intention  of  the  testator  not  to  make 
a  vested  devise. 

[Kd.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  »  1488-1510;   Dec.  Dig.  f  634.*] 

16.  Wills  (|  630*)— Constbuction— Meaning 
OF  Words— "As." 

The  word  "as,"  in  a  will  creating  a  trust 
to  pay  the  income  to  beneficiaries  until  they 
have  respectively  reached  a  specified  age,  and 
providing  that  "as"  each  arrived  at  that  age  he 
should  have  his  share,  imiiorts  contingency, 
though  the  word  may  not  be  directly  conditional. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  14G4-1480;    Dec.  Dig.  J  630.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  518-.J21.] 

17.  Wills   (5   634*)—Constbuction— Contin- 
gent ESTATES. 

The  rule  that  where  the  only  gift  is  in  a 
direction  to  pay  and  deliver  at  a  future  time, 
and  the  entire  interim  income  is  given  to  the 
beneficiary,  a  present  gift  of  title  to  him  is  pre- 
sumed, is  a  rale  of  presumption  to  be  indulged 


in  only  when  there  is  no  other  language  employed 
by  testator  showing  a  contrary  intention. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  a  1488-1510;    Dec.  Dig.  {  634.*) 

18.  Wills  ({  595*)  —  Beqctests  bt  Ihfuoa- 

TION. 

Bequests  by  Implication  are  sustained  where 
no  direct  language  m  a  will  supports  them,  and, 
where  from  uniformity  of  language  such  rea- 
sonable construction  can  be  placed  thereon  as 
implies  an  intention  to  make  a  bequest,  the 
court  will  raise  an  estate  by  implication  in  fa- 
vor of  a  surviving  child  on  sliglit  indication  of 
an  intention  to  that  effect 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  1300;   Dec.  Dig.  g  595.*] 

19.  Wills   ({  448*)— Bequests  bt   Iuflioa- 

TION. 

The  court  in  construing  a  will  must  indalge 
in  the  presumption  that  testator  intended  to  dis- 
pose of  his  entire  estate,  and,  if  possible,  the 
will  must  be  construed  to  prevent  intestacy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  t  964;   Dec.  Dig.  |  448.*] 

20.  Wills  (8  440*)  —  Constbuction  —  Int»w- 

TION  of  TeSTATOB. 

The  court  in  construing  a  will  must  aim  to 
reach  the  intention  of  testator  from  what  he 
has  said,  which  includes  not  only  a  determina- 
tion of  what  he  meant  by  the  explicit  use  of 
language,  but  also  tbe  necessary  implication 
arising  from  the  language  employed,  though  less 
explicit. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  956;    Dec.  Dig.  {  440.*] 

21.  Wills  (J  634*)— Construction  —  Ebtatbb 
AcQuiBED— "Issue." 

Testator  gave  his  estate  to  trustees  to  in- 
vest the  same  In  real  estate  and  pay  the  income 
to  his  two  daughters  and  granddaughter  until 
they  respectively  reached  tbe  age  of  90,  and  pro- 
vided that,  as  each  reached  that  age,  she  could 
demand  and  receive  a  third  of  the  estate  as  her 
distributive  share,  and,  if  either  died  without  is- 
sue and  before  receiving  her  distributive  share, 
her  share  should  go  to  the  survivors.  By  a  codi- 
cil be  provided  that  lapsed  legacies  should  revert 
to  tbe  estate.  Held,  that  tbe  provision  for  a 
devise  over,  in  the  event  of  the  death  of  a  ben- 
eficiary without  issue  and  before  receiving  her 
distributive  share,  raised  a  devise  by  implica- 
tion in  favor  of  the  children  of  the  granddaagh- 
ter  dying  before  attaining  the  age  of  30;  the 
word  "issue"  in  the  devise  over  being  a  word  of 
purchase  and  implying  a  devise  to  the  issue, 
who  thereby  took  as  iMircbasers  nnder  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  8  634.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3778-3782 ;   vol.  8,  p.  7683.] 

In  Bank.  Appeal  from  Superior  Court,  Ala- 
meda County  ;   William  H.  Waste,  Judge. 

Petition  by  Alice  S.  Blake,  sole  trustee  un- 
der the  will  of  E'rancis  Blake,  deceased,  for 
distribution  of  tbe  trust  property  In  which 
the  guardian  of  the  minor  children  of  Ethel 
Pomroy  Soule,  deceased,  and  her  adminis- 
trator answered.  From  a  decree  of  distribu- 
tion, the  minor  children  and  administrator 
separately  appeal.    Reversed. 

Edward  C.  Sessions,  Jr.,  pro  se.  Samuel 
Pooruian,  Jr.,  for  other  appellants.  Charles 
S.   Wheeler   and  J.   F.   Bowie,   for  re^mnd- 

ents. 


•For  other  cases  see  tarns  topio  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  *  Repertar  ladoxea 


Digitized  by 


Google 


Cat.) 


IN  RE  BLAKE'S  ESTATE. 


lARIOAN,  J.  rrandB  Blake  died  in  1888, 
leaTlng  his  widow,  Mai?  C.  Blake,  two 
daughters,  Alice  S.  Blake  and  Helen  V. 
Witcher,  and  a  granddaugbter,  Etbel  Pom- 
roy,  tben  nine  years  of  age,  a  child  of  a  de- 
ceased daughter,  as  his  heirs  at  law.  He 
left  a  large  estate  and  an  olographic  will, 
by  which,  haying  made  certain  bequests,  he 
then  devised  the  rest  and  residue  of  bis  es- 
tate to  trustees  in  trust,  first,  to  pay  a  large 
number  of  bequests,  and  then:  "After  the 
payments  of  the  bequests  enumerated,  in  ar- 
ticle 3,  I  direct  my  said  executrix,  executors 
and  trustees  to  convert  the  rest  and  residue 
of  my  personal  estate,  if  any  there  be,  into 
money,  and  to  invest  the  same  in  improved 
real  property,  and  to  hold  all  the  rest  and 
residue  of  my  estate  and  pay  over  the  net 
Income  therefrom  in  equal  proportions  quar- 
terly to  my  said  daughters,  Alice  S.  Blake 
and  Nellie  F.  Witcher,  and  my  granddaugh- 
ter, Etbel  Pomroy,  until  they  shrill  respec- 
tively arrive  at  the  age  of  thirty  years,  and 
as  eacfh  of  my  said  daughters  and  grand- 
daughter arrives  at  the  age  of  thirty  years 
she  shall  have  the  right  to  demand  and  re- 
ceive one-third  of  the  rest  and  residue  of 
my  said  estate  as  her  distributive  share 
thereof,  and  to  have  and  hold  the  same  to 
her  and  her  heirs  forever,  and  if  either  of 
my  laid  daughters  or  granddaughter  ghall 
die  without  issue  and  before  she  receives  her 
distributive  share  of  my  estate,  it  is  my  de- 
sire that  her  share  of  my  said  estate  shall 
ffo  to  the  surviving  daughter,  daughters  or 
ifranddaughter  as  the  case  may  be,  share  and 
share  cUlke."  The  portion  of  the  trust  we 
have  italicized  above  was  omitted  from  the 
decree  of  distribution  which  in  due  coarse 
was  made  In  the  estate.  That  decree,  after 
setting  forth  the  trust  clause,  omitting  the 
Italicized  portion,'  then  distributed  the  resi- 
due of  the  estate  (the  beneficiary  Alice  S. 
Blake  having  attained  the  age  of  30  years) 
as  follows:  "To  the  said  Mary  C.  Blake 
(the  widow)  in  her  individual'  right  an  un- 
divided one-half  thereof,  being  her  half  of 
the  community  property.  To  the  said  Alice 
S.  Blake  in  her  own  Individual  right  an  un- 
divided one-sixth  thereof.  To  the  said  Mary 
C  Blake,  James  MofiStt,  and  Charl^  L.  Tay- 
lor, as  trustees  under  the  said  last  will  and 
testament,  and  upon  the  trusts  therein  men- 
tioned. In  trust  for  the  said  Nellie  P.  Witch- 
er under  and  in  accordance  with  the  pro- 
Tisions  of  the  said  last  will  and  testament, 
an  undivided  one-sixth  thereof.  To  the  said 
Mary  C.  Blake,  James  MofDtt,  and  Charles 
li.  Taylor,  as  trustees  under  the  said  last 
will  and  testament,  and  upon  the  trusts 
therein  mentioned,  in  trust  for  the  said  Ethel 
Pomroy  under  and  in  accordance  with  the 
provisions  of  the  said  last  will  and  testa- 
ment, an  undivided  one-sixth  thereof." 

Subsequent  to  the  decree  of  distribution, 
Helen  F.  Witcher  attained  the  age  of  30 
years,  and  the  property  distributed  to  the 
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trustees  in  tmst  for  her  was  turned  over  by 
them  to  her.  Thereafter  the  beneficiary 
Ethel  Pomroy  married  Beach  O.  Soule,  and 
two  children  were  bom  to  them.  In  1905 
she  died  intestate  at  the  age  of  27  years, 
leaving  as  her  sole  heirs  at  law  her  husband 
and  their  two  minor  children.  After  her 
death,  Alice  S.  Blake,  who  had  become  sole 
trustee  of  the  trust,  filed  in  the  superior 
court  an  account  of  her  administration  of 
the  trust,  and  a  petition  for  distribution  of 
the  trust  property,  stating  in  the  latter  that 
she  was  In  doubt  as  to  whom  the  corpus  of 
the  trust  proiierty  should  t>e  distributed,  and 
asked  the  court  to  Judicially  determine  the 
question.  Answers  to  the  petition  were  filed 
respectively  by  the  guardian  of  the  minor 
children  of  Ethel  Pomroy  Soule,  deceased, 
and  .by  the  administrator  of  her  estate,  in 
which  they  Joined  with  the  trustee  in  a  re- 
quest for  such  Judicial  determination.  An- 
swers were  also  filed  by  said  Alice  S.  Blake 
and  Helen  F.  Witcher,  asserting  that  they 
were  each  individually  entitled  to  one-third 
of  the  corpus  of  the  trust  property.  On  the 
hearing  the  court  Judicially  construed  the 
trust  provisions  and  found  and  decreed  that 
Francis  Blake  failed  to  provide  in  bis  wiU, 
creating  the  trust,  for  the  disposition  of  the 
corpus  of  the  trust  property  upon  the  ter- 
mination of  the  trust,  in  the  event  of  the 
death  of  Ethel  Pomroy  Soule  under  the  age 
of  30  years,  and  the  said  event  had  occur- 
red, and  hence  that  the  said  corpus  of  the 
trust  property  "Is  vested,  •  •  •  one- 
third  •  •  •  In  Alice  S.  Blake,  individ- 
ually; one-third  •  •  *  in  Helen  F. 
Witcher,  •  •  •  individually;  and  one- 
third  *  •  *  In  the  heirs  at  law  of  Ethel 
Pomroy  Soule,  deceased" — as  the  heirs  at 
law  of  said  Francis  Blake,  deceased.  A  de- 
cree in  accordance  with  this  construction  of 
the  trust  provisions  was  made. 

While  separate  appeals  are  taken  by  the 
minor  children  and  the  administrator  of  the 
estate  of  Mrs.  Soule  from  those  portions  of 
the  decree  immediately  referred  to,  and  tak- 
en upon  separate  records,  they  Involve  the 
construction  of  the  same  trust  provisions. 
They  are  presented  here — except  as  to  one 
point — in  identically  the  same  briefs,  and 
the  questions  presetted  on  both  appeals  can 
be  readily  and  consistently  disposed  of  in 
the  same  opinion. 

The  only  question  on  this  appeal  calling 
for  serious  consideration  is  the  legal  sound- 
ness of  the  construction  given  by  the  su- 
perior court  to  the  trust  provisions  con- 
tained in  the  win  and  eml>odled  In  the  de- 
cree of  distribution  in  favor  of  the  boie- 
ficlary  Ethel  Pomroy. 

On  the  part  of  respondents,  Alice  S.  Blake 
and  Mrs.  Nellie  F.  Witcher,  the  contention 
below  was,  and  here  is,  that,  under  the  will 
of  Francis  Blake,  Ethel  Pomroy  was  given  a 
contingent  remainder  only  In  the  corpus  of 
the  trust  property;    that  neither  the  title 
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nw  right  of  poeseeslon  to  eaid  corpus  was 
to  vest  In  her  until  she  reached  the  age  of 
30  years;  that  as  she  never  attained  that 
age  the  remainder  never  vested;  that  no 
provision  was  made  In  the  will  for  the  dis- 
position of  the  corpus  of  the  trust  property 
in  the  event  which  actually  occtirred,  name- 
ly, the  death  of  the  beneficiary  "with  issue 
and  before  she  received  her  distributive 
/Share"  of  the  estate  of  testator,  and,  hence, 
the  testator  died  Intestate  as  to  such  prop- 
erty, and  It  descended  and  should  be  distrib- 
uted to  his  heirs  at  law.  This  was  the  con- 
struction given  to  the  provisions  of  the  will 
by  the  trial  court  and  the  accuracy  of  which 
is  questioned  by  the  appellants. 

As  far  as  the  appellant  the  administrator 
of  the  estate  of  Ethel  Pomroy  Soule  Is  con- 
cerned, It  Is  Insisted  that  under  the  will  and 
decree  devising  and  distributing  the  trust 
property  to  the  trustees  there  was  vested 
immediately  In  Ethel  Pomroy  on  the  death 
of  the  testator  a  remainder  in  fee  In  said 
property  (possesion  only  being  deferred)  de- 
feasible only  upon  a  condition  subsequent, 
namely,  her  death  "without  Issue  and  be- 
fore she  received  her  distributive  share"  (sjt- 
talnlng  the  age  of  30  years),  the  happening 
of  which  has  now  become  impossible,  and 
that  on  her  death  the  corpus  of  the  trust 
property  passed  to  her  heirs  in  fee  simple. 

On  behalf  of  the  surviving  minor  children 
it  Is  Insisted  that  even  if  the  contingency  by 
which  their  mother  was  to  take  the  corpus 
of  the  estate — ^the  attainment  of  the  age 
of  30  years — did  not  happen,  and  the  fee  of 
the  property  therefore  never  vested  In  her, 
still  the  testator  did  not  fail  to  dispose  of 
the  trust  inroperty,  but,  on  the  contrary,  they 
insist  that  the  trust  clause  providing  for  a 
devise  over  on  the  death  of  their  mother 
"without  issue  and  before  she  received  her 
distributive  share"  was  a  devise  by  implica- 
tion to  them  of  such  corpus  as  her  issue; 
that,  even,  if  the  devise  failed  to  vest  in 
fee  In  their  mother,  they  toolc  the  property 
as  donees  or  piurchasers  under  the  will  it- 
self as  a  devise  In  their  favor.  In  the  event, 
however,  that  their  contention  In  this  respect 
be  by  the  court  deemed  untenable,  they  then 
stand  with  the  administrator,  and  insist  that 
die  devise  to  their  mother  was  of  a  vested 
remainder  defeasible  only  on  condition,  sub- 
sequent, the  happening  of  which  has  now  be- 
come impossible. 

Some  preliminary  matters  require  atten- 
tion before  approaching  the  real  merits  of 
the  appeals,  though  they  will  be  considered 
but  briefly. 

It  will  be  obso'ved  that  the  clause  In  the 
will  as  to  the  devise  over  was  omitted  in  the 
trust  provisions  set  forth  in  the  decree  of 
distribution.  In  our  opinion,  however,  such 
apt  reference  is  made  to  the  will  In  the  de- 
cree as  to  embody  the  entire  will  in  It  so 
that  this  omlRSIon-  is  of  no  consequence.  In 
fact,  we  do  not  understand  any  point  to  be 


made  on  the  omission ;  all  parties  relying  on 
the  devise  over  in  support  of  their  particular 
'positions  as  to  the  construction  to  be  placed 
upon  the  entire  trust  provisions. 

It  Is,  however,  contended  by  respondents 
that  the  court  found  as  a  fact  that  Alice 
Blake  and  Mrs.  Witcher  were  respectively 
ve.sted  with  a  one-third  interest  in  the  corpus 
of  the  trust  property,  and  they  assert  that 
as  there  is  no  specification  in  the  bill  of  ex- 
ceptions attacking  the  sufficiency  of  tiUs  find- 
ing, and  as  it  supports  the  decree,  the  latter 
must  for  that  reason  be  affirmed.  We  do 
not,  however,  consider  this  a  finding  of  fact, 
but  rather  a  conclusion  of  law.  It  is  true 
that  it  Is  found  among  the  findings  of  fact — 
10  and  20 — but  is  evidently  misplaced.  While 
the  court  made  findings  of  fact,  there  was 
really  no  question  of  fact  at  issue  under  the 
pleadings,  and  none  was  tried.  What  lire 
embodied  in  the  findings  of  the  court  are  sim- 
ply matters  appearing  In  the  decree  of  dis- 
tribution, or  in  the  petition  of  the  trustee  for 
a  judicial  construction  of  the  trust  provi- 
sions and  of  the  truth  of  which  there  were 
no  question  made.  The  only  question  that 
was  presented  to  the  court — ^purely  a  legal 
question — ^was:  What  was  the  proper  con- 
struction of  the  terms  of  the  trust?  This 
was  determined  by  the  court  from  the  face 
of  the  will  aQd  decree,  and  Its  condusiim 
that  the  testator,  Francis  Blake,  failed  to 
"make  any  disposition  of  the  corpus  of  the 
trust  property  upon  the  termination  of  the 
trust  In  the  event  of  the  death  of  Ethel  Pom- 
roy Soule  under  the  age  of  30  years,"  was 
the  basis  for  the  further  immediate  conclu- 
sion of  law  that  one-third  of  the  corpus  was 
vested  respectively  in  Alice  Blake,  Mrs. 
Witcher,  and  the  heirs  of  Mrs.  Soule.  Though 
these  are  Inserted  among  the  findings  of  fact, 
they  are  really  conclusions  of  law  which  the 
court  made  from  the  sole  matter  which  was 
before  It  for  consideration,  namely,  the  con- 
struction of  the  trust  provisions  of  the  will. 

It  is  insisted  by  appellants  that  It  was 
res  ajudicata  in  the  superior  court  prior  to 
the  inauguration  of  this  proceeding  for  the 
construction  of  the  trust  provisions  that 
Ethel  Pomroy  Soule  took  a  vested  estate  In 
remainder  in  the  corpus  of  the  trust  prop- 
erty. This  claim  is  predicated  upon  the  set- 
tlement of  an  account  of  a  former  trustee 
of  the  trust  in  which  the  court  approved  the 
payment  by  him  to  Mrs.  Soule,  absolutely,  of 
certain  moneys  derived  from  a  portion  of  the 
corpus  of  the  trust  property;  the  argument 
being  that  this  approval  of  such  account 
necessarily  Involved  a  determination  by  the 
court  that  the  devise  made  of  the  corpus  of 
the  trust  property  was  a  vested  one. 

We  do  not  think,  however,  that  the  prin- 
ciple of  res  adjudicata  has  any  application 
bore.  There  was  no  actual  controversy  over 
the  settlement  of  the  account  referred  to. 
Procoeillngs  towards  its  settlement  were  un- 
der section  1000  of  the  Code  qt  Civil  Proce- 
dure, aud  jurisdiction  was  acquired  by  post- 
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Ing  of  notice  of  the  hearing.  While  the  de- 
cree settling  the  account  would  operate  as  a 
bar  to  any  subsequent  attempt  to  recover 
that  portion  of  the  proceeds  of  the  corpus 
of  the  trust  property,  payment  of  which  to 
the  beneficiary  was  approved  by  the  court, 
It  is  only  to  the  extent  that  the  payment 
was  sanctioned  that  the  decree  can  be  deem- 
ed res  adjudlcata.  Evidently  the  payment 
to  her  was  Improperly  made  and  approved, 
under  any  view  of  the  trust  provisions.  But 
the  decree  did  not  operate  as  a  bar  to  the 
remaindermen  or  beneficiaries  to  maintain 
this  proceeding  affecting  other  and  different 
property.  The  rule  of  the  authorities  is  that 
a  Judgmoit  In  a  proceeding  In  rem  where 
there  has  been  no  contest  or  litigation  Is  res 
adjudlcata  with  respect  to  the  matter  or  res 
actually  involved  in  the  proceeding  and  Is 
res  adjudlcata  as  to  any  fact  which  affected 
the  particular  matter  or  res  Involved  In  It, 
and  this  is  as  far  as  it  operates.  The  Judg- 
ment cannot  be  Invoked  as  res  adjudlcata  In 
a  subsequent  proceeding  which  affects  other 
property.  Cromwell  v.  County  of  Sac,  94  U. 
S.  351,  24  I*  Bd.  186 ;  Overby  v.  Gordon,  177 
TJ.  S.  214,  20  Sup.  Ct  603,  44  L.  Ed.  741 ; 
Freeman  on  Judgments,  vol.  .1,  i  253. 

Mr.  Freeman,  In  discussing  the  effect  of 
a  judgment  In  one  proceeding  when  Invoked 
as  res  Judicata  In  another  proceeding  involv- 
ing a  different  though  similar  subject-matter, 
says:  "In  order  to  successfully  invoke  this 
nfle  (res  judicata)  it  must  be  shown  that  In 
the  former  action  the  Issue  was  in  fact  liti- 
gated and  decided.  It  is  not  sufficient  that 
it  was  there  so  Involved  that  It  might  have 
been  litigated.  •  •  •  In  a  subsequent  ac- 
tion involving  a  different  subject-matter  the 
former  adjudication  cannot  be  relied  on  un- 
less it  appears,  not  that  the  issue  presented 
was  presented  and  ought  to  have  been  liti- 
gated In  the  prior  action,  but  further  that 
it  was  litigated  and  decided,  as  well  as  In- 
Tolved."  Under  this  rule  the  judgment  set- 
tllDg  the  account  on  the  proceeding,  had 
•without  appearance  or  contest  on  their  part, 
did  not  operate  as  a  bar  to  the  remainder- 
men or,  b^ieficlaries  to  maintain  this  pro- 
ceeding. 

This  brings  us  to  a  consideration  of  the 
appeal  on  its  merits — the  nature  of  the  re- 
mainder devised  to  Ethel  Pomroy— whether 
It  is  to  be  considered  as  a  contingent  or  vest- 
ed remainder,  and,  if  the  former,  was  there 
still  a  devise  to  the  issue  of  the  beneficiary 
by  implication? 

.  Counsel  on  both  sides  In  support  of  their 
respective  iiosltlons  have  brought  to  their  aid 
much  of  the  abstruse  learning  which  has 
been  devoted  to  the  subject  of  remainders. 
There  Is  no  subject  In  the  law  to  which 
more  refinement  of  learning  has  been  applied, 
nor  one  where,  particularly  In  ascertaining 
whether  a  remainder  is  a  contingent  or  vest- 
ed one,  more  nice,  technical,  and  shadowy 
rules  of  construction  have  been  formulated. 
Couusel  for  appellants  more  particularly  In- 


voke the  aid  of  these  rules,  upon  the  theory 
that  the  language  of  the  wUl  is  so  uncertain 
as  to  the  nature  of  the  remainder  devised  as 
to  make  them  applicable  to  the  proper  deter- 
mination of  the  intent  of  the  testator  in 
that  respect  As  to  these  rules,  however,  it 
may  be  said  that  there  are  none  of  them 
which  may  be  taken  as  an  utrrarying  stand- 
ard by  which  the  meaning  or  intent  of  all 
testamentary  devises  In  remainder  may  be 
construed.  They  have  not  been  harmonious- 
ly applied  in  jurisdictions  where  they  obtain, 
and  whether  they  are  applicable  at  all  must 
depend  upon  the  particular  provisions  of 
each  will  which  is  under  consideration.  They 
are  simply  subordinate  rules  of  construction 
which  are  applied  only  In  the  absence  of  all 
other  indications  In  the  will  to  the  contrary 
and  In  support  of  an  Intention  on  the  part 
of  the  testator  to  create  a  vested  remain- 
der. 

While  appreciating  the  earnestness  with 
which  counsel  for  appellants  insist  that  the 
language  of  the  wUl  is  so  indefinite  In  its 
terms  respecting  the  devise  to  the  benefi- 
ciaries as  to  make  these  rules  applicable  in 
ascertaining  the  intent  of  the  testator  re- 
garding It,  we  are  not  Inclined  to  agree  with 
him  that  there  Is  any  such  indefiniteness. 
On  the  contrary,  It  appears  to  us  quite  ap- 
parent from  a  consideration  of  the  trust  pro- 
visions that  the  testator  plainly  and  definite- 
ly fixed  the  time  when  the  corpus  of  the 
trust  property  should  vest,  both  in  title  and 
In  possession,  in  the  beneficiaries,  and  hence 
there  Is  no  necessity  of  applying  any  tech- 
nical or  arbitrary  rules  of  construction  in 
aid  of  dlstwvering  that  intent 

The  cardinal  rule  in  the  interpretation  of 
a  will  Is  that  "it  Is  to  be  construed  according 
to  the  Intention  of  the  testator."  Civ.  Code, 
S  1817.  As  said  in  Estate  of  Young,  123  Cal. 
337,  65  Pac.  1011:  "The  purpose  of  construc- 
tion as  applied  to  wills  Is  unquestionably  to 
arrive,  if  possible,  at  the  intention  of  the  tes- 
tator ;  but  the  intention  to  be  sought  for  is 
not  that  which  existed  in  the  mind  of  the 
testator,  but  that  which  is  expressed  In  the 
language  of  the  will."  It  is  not  the  business 
of  the  court  to  say,  In  examining  the  terms  of 
a  win,  what  the  testator  Intended,  but  what 
is  the  meaning  to  be  given  to  the  language 
which  he  used.  Where  the  terms  of  a  wlU 
are  free  from  ambiguity,  the  language  used 
must  be  interpreted  according  to  its  ordinary 
meaning  and  l^al  Import  and  the  intention 
of  the  testator  ascertained  thereby.  It  is 
true  that  presumptions  are  to  be  Indulged 
in  which  will  prevent  Intestacy  (Le  Breton 
V.  Cook,  107  Cal.  410,  40  Pac.  552),  and  that 
testamentary  devises  are  presumed  to  vest 
at  the  death  of  the  testator  (Civ.  Code,  { 
1341) ;  but  these  presumptions,  like  the  aux- 
iliary rules  of  construction  relied  on  by  ap- . 
pellant  are  subordinate  to  the  cardinal  rule 
just  stated. 

Now,  coming  to  a  consideration  of  the 
terms  of  the  trust  Itself,  we  think  that  the 


Digitized  by 


Google 


292 


108  PACIFIC  REPORTER. 


(Cal. 


language  of  the  testator,  given  its  legal  Im- 
port, clearly  showB  that  only  a  contingent 
remainder  was  devised  to  Ethel  Pomroy, 
and  that  as  far  as  that  question  Is  concerned 
the  trial  court  properly  so  held. 

There  can  be  no  question  as  to  the  rule 
relative  to  contingent  and  vested  remain- 
ders and  the  difference  between  them.  The 
dlflScolties  which  have  filled  the  books  with 
dissertations  on  the  subject  have  arisen  in 
an  endeavor  to  determine  from  indefinite 
terms  of  devise  to  which  class  the  remainder 
belongs.  The  general  rule  is  that,  where 
the  legacy  or  devise  is  given  to  a  person  to 
be  paid  at  a  future  time,  it  vests  immediate- 
ly. When,  however,  it  is  not  given  until  a 
future  time,  it  is  contingent  and  does  not 
vest  until  that  time  occurs.  As  said  In  the 
note  to  Goebel  v.  Wolf,  10  Am.  St  Rep.  470, 
113  N.  X.  405,  21  N.  R  388,  quoted  approv- 
ingly by  this  court  in  In  re  Rogers,  94  Cal. 
626,  530,  29  Pac.  962:  "The  leading  inquiry 
upon  which  the  question  of'  vesting  or  not 
vesting  turns  Is  whether  the  gift  is  immedi- 
ate, and  the  time  of  payment  or  of  enjoy- 
ment only  postponed,  or  Is  future  and  con- 
tingent, depending  upon  the  beneficiary  ar- 
rivhig  of  age,  or  surviving  some  other  per- 
son, or  the  like.  *  •  •  According  to  the 
prevailing  doctrine,  a  postponement  of  the 
time  of  payment  will  not  of  Itself  make  a 
legacy  contingent  unless  It  be  annexed  to 
the  substance  of  the  gift;  or,  as  it  is  some- 
times put,  unless  it  be  upon  an  event  of  such 
a  nature  that  it  is  to  be  presumed  that  the 
testator  meant  to  make  no  gift  unless  that 
event  happened.  Thus,  where  the  legacy  is 
given,  payable  or  to  be  paid  when  the  legatee 
attains  the  age  of  21  yeilrs,  the  legacy  vests 
immediately  upon  the  death  of  the  testator. 
It  is  a  present  gift,  the  time  of  payment  only 
being  postponed ;  but  where  the  time  is  an- 
nexed, not  to  the  payment  only,  but  to  the 
gift  itself — as  when  the  legacy  Is  given  to 
the  legatee  at  21,  or  'if  or  "when'  he  attains 
the  age  of  21 — the  legacy  does  not  vest  until 
the  legatee  attains  that  age.  His  attain- 
ing the  age  specified  is  a  condition  precedent; 
and,  if  the  condition  be  not  fulfilled,  the 
legacy  never  vests." 

Examining  the  trust  provisions  of  the  will 
under  this  clear  distinction  between  vested 
and  contingent  remainders,  and  giving  to  the 
language  used  by  the  testator  its  proper  legal 
Import,  we  perceive  no  room  for  question  but 
that  the  attainment  of  the  age  of  30  years  by 
the  beneficiary,  Ethel  Pomroy,  was  made  a 
condition  precedent  to  the  vesting  of  the  cor- 
pus of  the  trust  property  in  her,  both  in  title 
and  possession,  and,  hence,  the  devise  was  of 
a  contingent  remainder. 

This  conclusion  reasonably  follows,  wheth- 
er we  look  at  the  provisions  of  the  trust  sep- 
.arately  or  view  them  collectively.  The  testa- 
tor had  devised  the  legal  title  in  the  trust 
property  to  his  trustees  and  in  the  first  por- 
tion of  the  trust  clause,  as  far  as  the  bene- 
dciarles.  Including  Ethel  Pomroy,  are  con- 


cerned, provided  only  for  the  payment  to 
them  of  the  net  income  of  the  estate  in  equal 
proportions  "until  they  shall  respectively  ar- 
rive at  the  age  of  thirty  years."  The  mean- 
ing of  this  provision  Is  plain.  The  trustees 
simply  took  the  legal  title  to  the  trust  prop- 
erty to  the  extent  that  It  was  necessary  for 
the  fulfillment  of  their  trust  duties.  There 
is  nothing  in  it  whereby  any  title  was  passed 
to  the  beneficiaries.  An  express  trust  to  t>e 
exercised  for  the  purpose  of  conveying  title 
to  the  beneficiaries  would  have  been  void  (Es- 
tate of  Fair,  132  Cal.  523,  60  Pac.  442,  64  Pac. 
1000,  84  Am.  St  Rep.  70;  Estate  of  Dunphy, 
147  Cal.  95,  81  Pac.  315),  and  an  implied  trust 
would  have  been  equally  Illegal,  as  what  the 
testator  could  not  do  directly  he  could  not  do 
indirectly  or  effect  by  Implication,  so  that 
unless  the  other  provisions  of  the  will  give 
it,  it  is  quite  apparent  that  none  of  the  bene- 
ficiaries would  have  taken  any  Interest  In 
the  corpus  of  the  trust  property.  Now  the 
only  language  In  the  will  which  can  be  in- 
sisted upon  as  giving  them  any  interest  in 
the  trust  property  is  found  immediately  fol- 
lowing the  provision  as  to  the  payment  of 
the  Interim  income,  namely:  "And  as  eadi  of 
my  said  daughters  and  granddaughter  arrives 
at  the  age  of  thirty  years  she  shall  have  the 
right  to  demand  and  receive  the  rest  and 
residue  of  my  said  estate  as  her  distributive 
share  thereof,  to  have  and  to  hold  the  same 
to  her  and  her  heirs  forever."  This  Is  the 
only  clause  in  the  will  wherein  the  testator 
attempted  to  make  a  gift  of  the  corpus  of 
the  trust  property  to  the  beneficiaries,  and 
the  gift  springs  from  the  right  given  "to  de- 
mand and  receive"  one-third  of  the  residue 
"as  each  arrives  at  the  age  of  thirty  years." 
Reading  this  entire  provision,  aside  from  any 
artificial  rules  of  construction,  we  think  It  is 
clear  that  to  whatever  the  right  "to  demand 
and  receive"  applied,  whether  to  the  title  or 
possession  of  the  corpus  of  the  trust  proper- 
ty, it  was  subject  to  a  condition  precedent 
that  before  the  beneficiaries  would  have  the 
right  "to  demand  and  receive"  anytliing,  each 
must  have  attained  the  age  of  30  years. 
While  it  is  insisted  by  appellants  that  this 
right  "to  demand  and  receive"  applied'  only  to 
the  possession,  we  do  not  see  how  any  reason- 
able construction  of  the  testator's  language 
can  support  this  claim.  Of  course,  it  is  con- 
ceded that  the  right  "to  demand  and  receive" 
may  apply  to  either  a  right  to  demand  and 
receive  possession  or  to  the  vesting  of  title, 
or  to  both;  but  under  the  trust  provisions  ol 
the  will  the  right  "to  demand  and  receive" 
cannot  apply  alone  to  possession  because,  if 
it  applied  simply  to  possession — the  right  on 
attaining  the  age  of  30  to  receive  the  posses- 
sion of  the  trust  property,  title  to  which  had 
already  vested — where  can  there  be  found 
any  provision  in  the  will  confeiTing  title  or 
vesting  the  devise?  If  possession  only  is  to 
be  implied^  from  the  right  "to  demahd  nud 
receive"  the  corpus  on  attaining  the  age  of 
30  years,  then  there  must  be  some  other  Ian- 
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guage  In  the  will  from  which  a  gift  or  vesting 
of  title  to  the  trust  property  at  the  testator's 
death  may  he  Implied.  But  clearly  there  is 
no  other  provision  In  the  will  except  the  one 
under  consideration  which  malces  any  gift  to 
the  beneficiaries  at  all  except  save  of  income, 
and,  if  the  right  "to  demand  and  receive"  ap- 
plies only  to  possession,  there  is  no  gift  of 
title  at  all.  In  fact,  if  it  were  not  for  the 
right  "to  demand  and  receive,"  no  estate,  ei- 
ther contingent  or  vested,  would  be  given  to 
the  beneficiaries  under  the  will.  Undoubted- 
ly, however,  the  testator  Intended  that  the 
beneficiaries  should  receive  both  title  and 
possession,  and,  if  the  right  "to  demand  and 
receive"  applies  only  to  the  gift  t)f  possession, 
the  gift  of  title,  as  there  are  no  other  words  In 
the  will  which  expressly  provide  for  It,  must 
be  implied  from  this  gift  of  possession.  But 
as  the  gift  of  possession  is  certainly  future 
and  contingent  on  the  beneflclary  attaining 
the  age  of  30  years,  it  is  the  rule  of  authori- 
ties that  the  gift  of  title  implied  from  this 
gift  of  possession  is  lilcewise  future  and  con- 
tingent Moore  v.  Smith,  9  Watts  (Fa.)  403; 
Leake  v.  Robinson,  2  Merrlvale,  863;  Stead  v. 
Piatt,  18  Beav.  50 ;  Merry  v.  Hill,  L.  R.  8  Eq. 
619;  GifTord  v.  Thorn,  9  N.  J.  Eq.  702. 

The  rule  of  these  authorities  is  announced 
In  Moore  v.  Smith,  »  Watts  (Pa.)  407:  "The 
ruling  principle  of  a  case  like  this  is  that, 
where  there  is  no  separate  and  antecedent 
gift  which  is  independent  of  the  direction  and 
time  for  payment,  the  legacy  Is  contingent; 
and  it  seems  to  be  as  well  founded  In  rea- 
son as  rules  of  Interpretation  usually  are. 
Where  a  gift  Is  only  Implied  from  a  direction 
to  pay,  it  is  necessarily  Inseparable  from  the 
direction,  and  must  partake  of  its  quality; 
Insomuch  that,  if  the  one  Is  future  and  con- 
tingent, so  must  the  other  be." 

But  that  the  gift  of  the  title  or  the  vesting 
in  right  of  the  corpus  of  the  trust  property, 
as  also  the  right  of  possession,  was  what 
the  testator  Intended  the  beneflclaries  should 
take  under  the  right  "to  demand  and  receive" 
on  the  contingency  that  they  attained  the  age 
of  30  years,  is  further  apparent  from  a  con- 
Blderatlon  of  the  trust  provision.  As  the  tes- 
tator says,  each  beneficiary  as  she  attains 
that  age  is  "to  demand  and  receive"  a  por- 
tion of  his  estate  as  her  distributive  share  to 
"have  and  to  hold  the  same  to  her  and  her 
lielrs  forever."  Now  this  latter  portion  of 
the  provision — the  habefidum  clause — clearly 
defines  the  nature  of  the  interest  in  the  de- 
vised property  which  each  beneficiary  was 
"to  demand  and  receive"  on  attaining  the  age 
of  30  years;  she  was  to  receive  the  property 
"to  have  and  to  hold  the  same  to  her  and 
her  heirs  forever."  The  purpose  of  a  haben- 
dum clause  is  to  limit,  define,  and  make  clear 
the  estate  granted  or  conveyed.  It  has  a 
technical  meaning,  and  applies,  as  used  here, 
to  the  passage  of  title  in  fee.  As  the  only 
words  in  the  will  under  which  title  can  pass 
are  those  giving  the  right  "to  demand  and 
receive,"  it  is  quite  apparent  that  in  using 


the  language  of  the  habendum  clause,  which 
is  employed  when  title  In  fee  Is  to  pass,  It 
was  such  title  which  the  beneficiaries  had 
a  right  "to  demand  and  receive"  as  they  at- 
tained the  prescribed  age.  As  said  in  Wheel- 
er V.  Wayne  Co.,  132  111.  699,  24  N.  E.  625, 
"  'to  have  and  to  hold,'  etc.,  is  but  a  habendum 
clause,  the  purpose  of  which  is  merely  to  de- 
fine the  estate  which  the  grantee  is  to  take  In 
the  property  conveyed."  As  used  in  this  will 
It  defined  the  estate  which  the  beneficiaries 
were  to  take  under  their  right  "to  demand 
and  receive,"  and,  as  they  could  only  take  It 
on  attaining  the  required  age,  no  title  was 
passed  or  could  pass  to  them  until  that  peri- 
od arrived. 

It  is  true,  as  asserted  by  appellants,  that 
an  habendum  clause  is  not  necessary  to  be 
used  to  pass  title  under  the  law  of  this  state. 
But  this  Is  beside  the  question.  Here  the  tes- 
tator has  used  It.  He  made  his  own  will  and 
undoubtedly  gave  Importance  to  this  language 
as  defining  the  estate  which  on  attaining  the 
required  age  he  Intended  the  benefidaries 
should  take.  If  he  had  not  deemed  It  im- 
portant, he  would  not  have  employed  it.  It 
cannot  be  rejected,  but  on  the  contrary,  must 
be  considered  and  given  effect,  as  must  all 
the  language  of  a  will.  It  has  a  well-recog- 
nized meaning  as  defining  the  estate  the  tes- 
tator Intended  the  benefidaries  were  to  take 
— a  fee  simple — and  It  must  be  construed,  to 
be  given  any  effect  at  all,  as  having  been  em- 
ployed by  him  to  indicate  that  Intention.  Nor 
is  there  anything  In  the  use  of  the  term  "dis- 
tributive share"  used  In  the  devise,  or  con- 
sidering here  the  use  of  the  words  "distribu- 
tive share"  and  "share"  found  in  the  devise 
over,  militating  against  the  view  that  but  a 
contingent  remainder  was  devised  to  the  ben- 
efidaries. These  are  not  terms  of  devise, 
nor  were  they  attempted  to  be  used  as  such 
by  the  testator.  The  devise  Is  In  the  words 
giving  the  right  "to  demand  and  receive,"  and 
a  devise  to  the  beneficiaries  Is  found  nowhere 
else  in  the  will.  The  words  "distributive 
share"  In  the  devise  Itself  simply  refer  to 
the  quantum  of  the  estate  which  the  bene- 
flclary Is  to  take,  If  she  takes  at  all,  and 
which  Is  explicitly  mentioned  by  the  testator 
to  be  one-third  of  the  residue  of  his  estate, 
and  as  used  In  the  devise  over  the  words 
"distributive  share"  or  "share"  under  no  con- 
struction can  be  considered  as  terms  of  de- 
vise but  are  used  In  specifying  the  contin- 
gency upon  which  the  devise  over  shall  be 
operative. 

Aside  from  these  considerations  addressed 
particularly  to  the  devising  clause  of  the 
will  which,  of  Itself,  satisfies  us  that  the  de- 
vise to  Ethel  Pomroy  was  of  a  contingent 
remainder,  this  condusion  is  further  sup- 
ported by  the  devise  over.  While  there  is  a 
conflict  in  the  authorities  elsewhere  as  to 
the  effect  of  a  devise  over  In  determining 
whether  a  remainder  which  is  not  fixed  by 
direct  words  of  devise  Is  contingent  or  vest- 
ed, the  matter  in  this  state  is  settled. 
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In  the  case  of  In  re  Rogers,  heretofore  re- 
ferred to,  the  testator  had  bequeathed  to  his 
grandson  a  legacy  of  $10,000  to  foe  paid  in 
certain  proportions  and  as  he  attained  cer- 
tain years  of  age;  the  first  payment  to  be 
made  when  he  attained  15,  the  final  pay- 
ment when  he  reached  25.  The  clause  in  the 
will  making  this  bequest  provided  further 
that:  "If  my  said  grandson  die  before  ar- 
riving at  the  ages  herein  named,  then  the 
remaining  or  unpaid  amounts  of  said  be- 
quests, together  with  the  Income  thereon,  I 
direct  shall  be  distributed  •  *  •  to  the 
brother  and  sisters  of  myself  and  wife 
*  *  *  share  and  share  alike."  During  the 
administration  of  the  estate  the  grandson 
died  at  the  age  of  six  or  seven  years  and  be- 
fore any  of  the  bequests  were  payable  to 
him.  On  distribution  of  the  estate  his  moth- 
er applied  for  payment  of  the  legacy  to  her 
as  hla  heir  at  law  under  the  claim  that  the 
bequests  to  her  son  vested  In  him  on  the 
death  of  the  testator,  asserting  that  a  be- 
quest "payable"  or  "to  be  paid"  to  a  person 
"at"  or  "when"  he  shall  attain  the  age,  etc., 
vests  the  estate  Immediately  In  him,  and  his 
interest  Is  transmissible  to  his  representa- 
tives. The  question  squarely  before  the 
court  In  that  case  was  whether  the  legacy 
was  vested  or  contingent.  It  was  held  to  be 
contingent,  and  In  reaching  that  conclusion 
the  court  took  Into  consideration  the  devise 
over,  and  said:  "If  the  last  clause  (the  de- 
vise over)  had  been  omitted.  It  might  no 
doubt  be  successfully  claimed  that  there  was 
a  present  and  absolute  bequest,  the  times  of 
payment  only  being  deferred,  and  that  it 
vested  in  the  legatee  on  the  death  of  the 
testator.  That  clause,  however,  makes  It 
clear,  we  think,  that  the  Intention  was  not 
to  make  an  absolute  bequest,  but  a  condi- 
tional one  to  take  effect  only  if  the  legatee 
should  reach  the  ages  named  for  its  pay- 
ment" Hence,  in  this  state  the  rule  Is  that 
a  devise  over  Is  to  be  construed  as  Indicat- 
.  Ing  an  intention  on  the  part  of  the  testator 
not  to  make  a  vested  devise,  and,  applied  to 
the  devise  here  In  question,  Imparts  addition- 
al force  to  the  conclusion  which  we  think 
apparent  from  the  language  of  the  devise  it- 
self that  only  a  contingent  devise  was  made 
to  BHhel  Pomroy;  that  it  was  only  to  take 
effect  In  title  and  possession  on  the  condition 
of  her  attaining  the  age  of  30. 

While  it  Is  Insisted  by  appellants  that  the 
word  "as,"  employed  in  the  provision,  "and 
as  each  of  my  said  daughters  and  grand- 
daughter arrives  at  the  age  of  thirty  years 
she  shall  have  the  right  to  demand  and  re- 
ceive," etc.,  is  not  conditional,  and,  hence, 
the  provision  quoted  in  which  it  is  used  did 
not  operate  to  create  a  condition  precedent 
to  the  vesting  of  the  corpus  but  operated  to 
give  an  absolute  interest  In  fee  In  it  to  the 
beneficiaries  and  denoted  only  the  time  when 
the  remainder  should  take  effect  in  posses- 
sion, we  perceive  no  room  for  discussion  on 
^Is  point,  as  we  are  of  the  opinion  that  rea- 


sonably construed  the  right  "to  demand  and 
receive"  the  corpus  of  the  trust  property  ap- 
plies to  both  title  and  possession.  It  ap- 
pears to  us  that  if  there  is  any  one  intention 
clearly  disclosed  by  the  will  itself  it  Is  tliat 
the  beneficiaries  are  "to  demand  and  re- 
ceive" nothing  until  they  attain  the  age  of  30. 
Futurity  is  annexed  as  of  the  very  substance 
of  the  gift  And  while  the  word  "as"  may 
not  be  directly  conditional,  still  it  imports 
contingency  and  is  generally  so  construed. 
Colt  V.  Hubbard,  33  Conn.  281;  Selbert's  Ap- 
peal, 13  Pa.  501;  Fearne  on  Remainders, 
vol.  2,  p.  145. 

We  are  mindful,  too,  of  the  rule  purtlcn- 
larly  Insisted  upon  by  appellants  that  where 
the  only  gift  Is  in  a  direction  to  pay  -and  de- 
liver at  a  future  time,  or  what  is  asserted 
to  be  the  equivalent  here,  the  "right  to  de- 
mand and  receive"  at  a  future  time,  and  the 
entire  Interim  Income  is  given  to  the  bene- 
ficiary, a  present  gift  of  title  to  him  la  pre- 
sumed to  have  been  Intended  by  the  testator. 
Under  this  rule  appellants  insist  that  from 
the  gift  of  the  entire  interim  Income  to  the 
beneficiaries  here  it  Is  to  be  inferred  that  the 
testator  Intended  a  present  gift  of  the  corpus 
to  them,  and  that  the  right  "to  demand  and 
receive"  as  used  by  him  only  applied  to  the 
possession  of  the  CMpus,  and,  therefore,  the 
devise  became  vested  on  the  death  of  the 
testator  subject  to  become  divested  should 
any  beneficiary  die  without  issue  and  beftwe 
obtaining  possession  of  her  share  of  the  cor- 
pus. The  general  rule  at  common  law  is  as 
asserted  by  appellants;  but,  without  consid- 
ering other  objections  which  respondents 
urge  against  its  application  to  this  particu- 
lar devise.  It  is  at  best  but  a  rale  of  pre- 
sumption to  be  Indulged  in  only  when  there 
is  no  other  language  employed  by  the  testa- 
tor showing  a  contrary  intention.  But,  as 
we  have  heretofore  pointed  out,  the  language 
actually  used  by  the  testator  In  connection 
with  the  right  "to  demand  and  receive,"  and 
the  other  matters  In  the  will  to  which  we 
have  called  attention,  defines  the  estate 
which  Is  to  be  teken  by  the  beneficiaries  in 
the  future  under  tills  right  as  being  both  ti- 
tle and  possession.  Futurity  applies  to  both 
by  the  express  language  of  the  testetor  so 
there  Is  no  room  for  indulging  in  any  pre- 
sumption. 

We  perceive  no  reason  for  pursuing  this 
branch  of  the  inquiry  further.  In  our  opin- 
ion, taking  the  trust  provisions  of  the  will  in 
their  entirety,  It  was  the  intention  of  the 
testator  to  make  two  gifts — a  devise  to  the 
trustees  to  pay  the  Income  to  the  beneficia- 
ries, and  a  devise  of  the  corpus  both  in  title 
and  possession  to  them  on  atteinlng  the  age 
of  30  years — that  the  attainment  of  this  age 
was  a  condition  precedent  to  the  vesting  of 
the  devise  at  all,  and  that,  as  the  beneficiary 
Mrs.  Soule  did  not  reach  the  required  age, 
she  never  acquired  any  vested  interest  what- 
ever in  the  trust  property. 
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This  brings  ns  to  a  consideration  of  the 
claim  asserted  by  the  appellants  the  minor 
children  of  Mrs.  Sonle  that,  though  the  de- 
vise to  their  mother  was  a  contingent  re- 
mainder and  the  condition  nnder  which  she 
was  to  take,  or  the  devise  over  was  to  be- 
come effectual,  never  occurred,  still  the  tes- 
tator did  not  fall  to  dispose  of  the  corpus  of 
the  trust  property,  but  the  minor  appellants 
took  directly  as  purchasers  under  the  will 
of  BYancls  Blake  the  share  which  would 
bave  vested  in  their  mother  had  she  attain- 
ed the  age  of  30  years. 

In  this  regard  It  Is  insisted  that  the  pro- 
vision for  a  devise  over  In  the  event  of  the 
death  of  a  beneficiary  "without  issue  and  be- 
fore she  receives  her  distributive  share" 
raises  a  devise  by  implication  in  favor  of  the 
minor  appellants  as  the  Issue  of  their  moth- 
er. We  think  this  position  is  sound  and  sus- 
tained in  reason  and  by  the  authorities.  Be- 
quests by  Implication  have  from  remote 
times  been  sustained  where  no  direct  lan- 
guage in  a  will  is  found  to  support  them, 
but  where  from  Informal  language  used  such 
reasonable  construction  can  be  placed  on  it 
as  implies  an  intention  to  make  a  bequest 
As  said  in  the  American  and  English  Ency- 
clopedia of  Law  (1st  Ed.,  vol.  29,  p.  3S2): 
"Implication  may  arise  under  a  recital,  ref- 
erence of  elliptical  expression  which  neces- 
sarily implies  something  else  as  contemplat- 
ed by  the  testator;  from  the  form  of  the  gift; 
or  from  a  direction  to  do  something  which 
cannot  be  carried  into  effect  without  of  ne- 
cessity Involving  something  else  as  a  neces- 
sary consequence." 

While,  of  course,  conjecture  and  specula- 
tion cannot  be  Indulged  in  to  import  Into  the 
-will  of  a  testator  something  which  no  lan- 
guage used  by  him  warrants  simply  because 
he  seems  to  have  omitted  something  which 
It  is  reasonable  to  assume  should  have  been 
provided  for,  still,  when  he  has  used  lan- 
guage which  can  be  reasonably  interpreted 
to  raise  a  devise.  It  should  be  so  construed. 
liOoking  at  this  devise  over,  it  would  appear 
to  be  absurd  to  say  that  while  the  testator 
provided  that  in  the  event  of  death  "without 
Issue"  of  a  contingent  devisee  a  remainder 
over  is  to  take  effect,  yet  If  the  contingent 
devisee  leave  issue  the  devise  over  shall  be 
defeated  and  without  benefit  to  either  the 
parent  or  child.  To  defeat  attributing  to 
the  phrase  such  a  purposeless  effect,  courts. 
as  said  in  1  Jarman  on  Wills,  "will  lay  hold 
of  slight  circumstances  to  raise  a  gift  In  the 
child  and  thereby  avoid  imputing  to  the  tes- 
tator so  extraordinary  an  intention  as  that 
the  devisee  or  legatee  over  is  to  become  en- 
titled if  the  first  taker  have  no  child,  but 
that  the  property  Is  not  to  go  to  the  child.  If 
there  be  one,  or  its  parents."  And,  as  said 
in  Underbill  on  Wills,  J  468:  "The  court  ac- 
cordingly will  raise  an  estate  by  implication 
in  favor  of  a  surviving  child  upon  slight  in- 
Olcation  of  an  intention  to  that  effect" 


The  presumption  must  be  Indulged  in  that 
the  testator  intended  by  his  will  to  dispose 
of  his  entire  estate,  and,  if  possible,  its  pro- 
visions must  be  construed  to  prevent  Intes* 
tacy.  It  Is  apparent  under  our  view  of  the 
trust  provision  that  as  the  devise  to  the 
mother  of  these  minors  was  of  a  contingent 
remainder,  and  neither  the  contingency  upon 
which  she  was  to  take  nor  upon  which  the 
devise  over  was  to  pass  occurred,  the  tes- 
tator, unless  a  devise  by  implication  was 
made  to  the  issue  of  Mrs.  Soule,  died  intes- 
tate as  to  the  share  which  would  have  gone 
to  her  of  the  corpus  of  the  property. 

Wblle  the  Intention  of  the  testator  Is  to  be 
reached  from  what  he  has  said,  this  includes 
not  only  a  determination  of  what  he  meant 
by  the  explicit  use  of  language,  but  also  the 
necessary  Implication  arising  from  language 
which  he  ihas  employed,  though  less  explicit 
This  necessary  implication  when  employed 
to  raising  a  devise  thereby  "is  called  nec- 
essary because  the  court  finds  It  so  to  order 
to  answer  the  totentlon  of  the  testator." 
Ooryton  v.  Helyar,  2  C!ox,  840,  848;  Weed  v. 
Scofleld,  73  Oonn.  670,  48  Atl.  22.  A  strong 
probable  implication  of  a  devise  arising  from 
the  will  Is  sufficient  (Goale  v.  Smith,  4  Pa. 
376),  and  the  tendency  of  modem  cases  is 
rather  to  extend  than  narrow  the  rule  of  rais- 
tog  devises  by  implication  (2  Powell  on  De- 
vises, 211). 

Now,  if  we  assume  that  the  words  of  lim- 
itation over  on  death  "without  issue"  are  to- 
sufflclent  of  themselves  to  raise  a  gfift  by  im- 
plication to  the  issue  (though  to  Burton  v. 
Black,  30  6a.  638,  the  toference,  it  is  said, 
may  arise  from  the  phrase  itself  to  the  limi- 
tation over),  yet  the  nile  is  that  this  implica- 
tion may  be  drawn  from  slight  circumstances 
appeartog  from  the  will.  Now  as  to  the  cir- 
cumstances and  considerations  indicative  of 
such  intoition:  In  article  3  of  the  will  re- 
ferred to  In  the  trust  provision  of  article  4 
the  testator  provided  for  the  payment  of  a 
number  of  legacies  to  relatives  and  friends, 
mainly  the  latter,  and  specified  that  except 
in  two  tostances,  if  any  of  the  legatees  should 
die  before  the  testator,  the  legacies  should  go 
to  the  Itoeal  descendants  of  such  legatees. 
Subsequently  to  a  codicil  he  provided  that 
lapsed  legacies  should  revert  to  his  estate.  It 
appears,  therefore,  that  the  testator  knew  ex- 
actly what  language  to  apply  when  he  wanted 
the  legacies  not  to  lapse  on  the  death  of  the 
legatees  and  when  he  totended  they  should 
lapse  and  revert.  It  is  to  be  assumed  that 
the  testator  would  be  more  solicitous  for  the 
welfare  of  his  lineal  descendants,  as  the  is- 
sue of  these  beneficiaries  would  be,  than  for 
the  itoeal  descendants  of  bis  friends,  and  as 
he  provided  in  the  first  Instance  that  the  de- 
scendants of  bis  friends  should  take  so  as 
to  prevent  a  lapse  of  legacies,  and  knew  how 
to  change  the  provision  so  as  to  provide  'or  a 
reversion  of  such  legacies  to  his  estate,  it  is 
a  fair  and  Just  Inference  that  in  providing  for 
the  limitation  over  on  the  death  of  a  beno- 
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flclary  "wltbont  lasne"  that  he  Intended  the 
issue  should  take  the  share  of  a  parent  rath- 
er than  that  such  share  should  revert  to  his 
estate,  which  would  be  the  effect  unless  the 
phrase  is  to  be  construed  as  an  Implied  devise 
to  such  issue.  Aside  from  this  we  may  look 
at  the  possible  consequences  which  would  re- 
sult from  a  construction  of  the  provisions  of 
a  •will,  for  the  purpose  of  determining  wheth- 
er, where  the  language  Is  not  explicit  but 
open  to  construction.  It  was  the  Intention  of 
the  testator  that  they  should  follow.  All  the 
beneficiaries  were  the  lineal  descendants  of 
testator,  and  by  the  trust  devise  they  are  all 
treated  with  equal  favor.  Is  it  at  all  reason- 
able to  say  that,  when  the  testator  provided 
that  a  beneficiary  should  take  an  absolute  es- 
tate on  attaining  the  age  of  30,  In  providing 
for  a  devise  over  if  she  should  die  "without 
issue,"  he  had  no  devising  purpose  when  re- 
ferring to  issue,  but  that  such  issue  were 
only  to  take  by  right  of  representation  a  share 
in  the  portion  of  the  trust  property  devised  to 
their  mother,  as  estate  of  which  the  testa- 
tor had  died  intestate,  and  along  with  the  sur- 
viving beneficiaries  who  might  have  actually 
attained  the  required  age  and  already  receiv- 
ed their  two-thirds  of  the  entire  trust  estate, 
as  is  exactly  the  situation  here?  Or  to  take 
one  of  the  illustrations  of  counsel  for  the  mi- 
nor appellants:  If  one  of  the  daughters  of 
testator  had  died  before  attaining  the  age  of 
30,  leaving  a  numerous  family,  and  the  two 
other  beneficiaries  had  attained  30,  married, 
and  died,  never  having  had  issue,  but  leaving 
their  respective  husbands  surviving  them,  this 
situation  would  be  presented:  The  children 
of  the  deceased  beneficiary  would  divide  2/27 
of  the  trust  fund  among  their  number;  their 
father  would  take  i/it  thereof;  and  the  re- 
maining ■/(  might  pass  forever  away  from 
the  line  of  Francis  Blake.  Of  course,  it  is  in- 
sisted by  respondents  that  this  otaly  presents 
a  situation  which  the  testator  should  have 
provided  against  but  has  omitted  to  do.  But 
he  has  met  this  situation  and  provided 
against  such  consequences  if  a  devise  can  be 
implied  from  the  elliptical  expression  as  to 
issue,  and  these  circumstances  and  consequen- 
ces afford  circumstances  which  naturally  sup- 
port this  as  the  implied  intention  of  the  tes- 
tator. 

In  making  his  will  the  testator  recognized 
that  his  daughters  and  grandchildren  were 
the  natural  objects  of  his  bounty,  and  he  de- 
vised his  estate  to  them,  contingent,  however, 
on  their  reaching  a  designated  age.  Having 
bequeathed  the  interest  which  they  should 
severally  take  in  his  estate  and  designated 
when  It  should  vest,  he  then  proceeded  to  pro- 
vide for  its  disposition  over  should  the  con- 
tingency upon  which  they  should  take  not  be 
met  In  making  such  provision  it  naturally 
suggested  itself  to  him  that  a  beneficiary 
might  die  before  attaining  the  age  when  she 
would  be  entitled  to  her  share  of  his  estate, 
but  might  leave  children.  It  is  to  be  assumed 
that  the  testator  would  have  the  same  natur- 


al solicitude  for  the  Issue  of  the  dilld  as  for 
the  child  herself,  and,  contemplating  the  pos- 
sibility of  Issue,  he  provided  that  in  the  event 
of  issue  the  share  of  the  deceased  beneficiary 
should  not  go  over.  This  was  a  natural  provi- 
sion. Such  Issue  would  be  his  lineal  descend- 
ants and  naturally  entitled  to  the  same  con- 
sideration from  him  as  their  parent.  He  rec- 
ognized that  In  the  event  of  issue  their  wel- 
fare would  be  a  matter  of  solicitude  on  the 
part  of  their  mother,  and,  having  this  in 
view,  he  provided  that  the  share  which  would 
be  hers  if  she  attained  the  age  of  30  years 
should  go  over  only  in  the  event  of  her  dying 
without  issue  before  she  received  her  share 
of  the  estate.  He  had  the  possibility  of  issue 
in  his  mind,  and,  as  he  Intended  that  the 
parent  should  not  take  unless  she  attained 
the  age  of  30  and  intended  that  the  devise 
over  should  not  be  effective  if  issue  survived 
her,  it  seems  the  only  reasonable  Inference  to 
be  deduced  from  the  mention  of  Issue  at  ail 
that  they  were  to  take  the  share  which  oth- 
erwise their  mother  would  have  taken.  As 
the  devise  over  was  to  be  Ineffectual  if  the 
beneficiary  died  with  issue,  and  the  testator 
intended  to  dispose  of  all  his  estate,  this  is 
the  only  effect  which  can  be  given  to  Hie 
mention  of  is^e,  if  any  effect  is  to  be  given 
at  all. 

That  this  is  the  construction  to  be  given  to 
the  mention  of  Issue  is  well  supported  by  the 
authorities  where  the  effect  of  such  mention 
was  involved  when  found  in  the  limitation 
over  of  a  devise.  Ex  parte  Rogers,  2  Madd. 
449;  Burton  v.  Black,  30  Ga.  638;  Myrick  t. 
Heard  (C.  C.)  81  Fed.  241;  Wetter  v.  United 
Hydraulic  Cotton  Press  Co.,  76  6a.  640;  Stur- 
ges  V.  Cargill,  1  Sandf.  Ch.  (N.  T.)  818;  1 
Jarman  on  Wills,  600;  Bentley  v.  Kaufman, 
12  Phlla.  (Pa.)  435;  Still  v.  Spear,  8  Grant, 
Cas.  (Pa.)  307;  Kay  v.  Scales,  37  Pa.  81,  78 
Am.  Dec.  399;  Beilsteln  v.  Bellsteln,  194  Pa. 
152,  45  Atl.  73,  75  Am.  St  Rep.  892;  Kta- 
sella  V.  Catfrey,  11  Ir.  Chan.  154;  Hanser  t. 
Craft,  134  N.  C.  319,  46  S.  E  766;  Luthieul- 
lier  V.  Tracy,  3  Atk.  796. 

Quotations  from  an  English  and  a  couple 
of  American  cases  will  suffice,  as  ail  the  oth- 
er authorities  harmonize  with  them.  In  Ex 
parte  Rogers,  supra,  the  executor  was  direct- 
ed by  the  will  to  place  £1,000  in  a  funds.  In 
trust  to  pay  the  interest  thereof  to  a  niece 
during  her  life,  "and  at  her  decease  without 
child  or  children  the  principal  sum,  with  all 
interest  due  thereon,  to  go  and  be  divided  be- 
tween her  surviving  sisters  equally."  The 
court  held  that  there  was  a  devise  by  implica- 
tion of  the  thousand  pounds  to  the  children  of 
the  niece,  saying:  "The  residuary  legatees 
cannot  take  because  the  residue  only  after 
payment  of  this  legacy  was  given  to  them.  It 
could  not  go  to  Hester  Ohambers,  because  she 
was  only  to  take  if  M.  D.  Rogers  died  without 
children.  As  the  testator  did  not  mean  to 
give  It  to  the  residuary  legatees,  and  as  he 
did  not  mean  to  die  intestate  as  to  any  part 
of  his  property,  to  whom  could  it  go  but  to 
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M.  D.  Rogers  or  ber  children?  Why  mention 
children  if  be  did  not  mean  them  to  take? 
Tbe  existence  of  children  was  considered  as 
material;  so  much  so  that,  if  there  were  any, 
the  legacy  was  not  to  go  over.  By  necessary 
Implication  the  children  must  be  considered 
as  entitled  to  the  £1,000."  In  Bellstein  v. 
Bellsteln.  194  Pa.  152,  45  Atl.  73,  75  Am.  St 
Rep.  692,  the  devise  over  was  in  tbe  event 
ttiat  the  first  taker  died  without  family.  It 
was  held  that  there  was  a  devise  to  her  fam- 
ily by  implication,  if  she  left  one;  the  court 
saying:  "The  devise  over  in  case  Gertie 
should  'die  leaving  no  family'  Is  an  Implied 
devise  to  tbe  family  if  she  should  leave  one. 
It  Is  only  If  she  does  not  that  the  devise  over 
Is  to  be  effectual,  and  there  is  a  necessary 
Implication  that  in  the  unexpressed  contingen- 
cy of  her  leaving  a  family  the  estate  is  to  go 
to  them,"  In  Burton  v.  Black,  80  Ga.  638, 
the  rule  is  recognized  that  persons  may  take 
by  inference,  and  that:  "This  inference  is 
generally  associated  with  a  limitation  over; 
the  inference  itself  being  that  those  are  In- 
tended to  take  the  property  who  are  designat- 
ed to  prevent  its  going  over.  •  *  *  If 
property  is  given  to  A.  for  life,  and  if  he 
shall  die  without  issue,  then  over  to  B.,  the 
Issue  of  A.  are  the  persons  whose  existence  Is 
to  prevent  the  property  from  going  over  to 
B.;  and  the  Just  inference  is  that  the  'issue,' 
without  further  description,  are  Intended  to 
take."  The  case  first  quoted  from  (Bx  parte 
nogers)  is  commented  on  in  Ranelagh  v.  Rane- 
lag'h,  12  Beav.  200,  but  we  do  not  understand 
It  to  be  there  overruled.  If  it  werfe,  there 
are  still  other  ample  authorities  cited  by  aa 
to  sustain  our  conclusion  as  to  a  devise  by  im- 
pHcfltion.  In  this  latter  case  the  Judge  de- 
ciding it  declared  his  inability  tio  answer  the 
query  contained  in  Hx  parte  Rogers,  "Wliy 
mention  children.  If  he  (testator)  did  not 
mean  them  to  take?" 

While  there  are  some  authorities — we  are 
only  referred  to  three  or  four — holding  that 
In  a  devise  over  "without  issue"  the  word 
"issue"  Is  !i  word  of  limitation,  still  the  great 
weight  of  authority  is  t»  the  contrary,  and 
that  as  employed  In  the  devise  over  under 
consideration  here  it  is  a  word  of  purchase 
and  implies  a  devise  to  tbe  issne  who  thereby 
take  as  donees  or  purchasers  under  the  will. 

Those  portions  of  the  order  appealed  from 
are  reversed,  with  instructions  to  the  trial 
court  upon  the  findings  as  made  (eliminating 
therefrom  what  are  inserted  as  findings  19 
and  20,  but  which  are  conclusions  of  law  as 
pointed  out  in  the  early  part  of  this  opinion) 
to  enter  a  decree  distributing  directly  to  the 
appellants,  tbe  children  of  Ethel  Pomioy 
SoHle,  aa  purchasers  under  the  laat  will  of 
Francis  Blake,  deceased,  the  corpus  of  tb» 
trust  property  Involved  In  this  coBtrowvnf, 
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(1B7  Cal.  B03> 
LOWB  V.   YOLO   COUNTY   OONSOL.   WA- 
TER CO.     (Sac.  1,684.) 
(Supreme  Court  of  California.    March  30,  1910. 
Rehearing  Denied  April  28,  1910.) 

1.  Appeal  and   Ekbob  (J   1056*)— Habitless 
£^ROR — Exclusion  of  Evidence. 

Though  a  water  company  is  not  liable  for 
&ilnre  to  deliver  water  to  an  applicant  where 
there  are  prior  applicants  for  all  its  water,  re- 
fusal to  allow  it  to  show  there  were  prior  ap- 
plicants, who  were  supplied,  is  harmless;  the 
uncontradicted  evidence  showing  that,  after  sup- 
plying them,  there  was  sufficient  water  running 
to  waste  to  supply  tbe  later  applicant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f{  4187-4193;  Dec.  Dig.  I 
1056.»] 

2.  e;minent  Domain  (J  248*)— Estoppel  bt 

JtTDOinNT. 

The  judgment  for  a  water  company  in  a 
proceeding  by  it  to  condemn  a  right  of  way  for 
a  ditch  estops  it,  in  an  action  against  it  for 
failure  to  deliver  water  on  demand  to  one  over 
whose  land  a  strip  for  the  right  of  way  was 
condemned,  to  deny  it  was  exercising  purely  a 
public  use  for  the  benefit  of  the  landowners 
along  the  line  of  the  ditch,  it  being  only  on  tbe 
theory  that  it  was  ezercismg  a  public  aae  that 
it  could  maintain  such  proMeding  and  recover 
such  jud{;ment ;  its  complaint  therein  describing 
the  public  use  for  which  the  right  of  way  was 
sougnt,  as  one  for  tbe  supplving  of  the  farming 
neighl>orhood  with  water  tor  irrigation  pur- 
poses; and  issue  on  such  matter  having  been 
joined  and  determined  in  inch  proceeding. 

[EM.  Note.— For  other  cases,  see  Eiminent  Do- 
main, Cent.  Dig.  S|  627-629,  700:  Dec  Dig. 
I  243;*    Judgment,  Cent  Dig.  |  1806.1 

3.  Waters  and  Watkb  Coubbes  (|  268*)— To 
Gbowino  Cbopb— ALFALFAj 

As  land  prepared  for  alfalfa  will  produce 
several  crops  each  year  for  several  years  witli- 
out  further  care,  except  in  the  way  of  irriga- 
tion, the  measure  of  damages  of  one  who  just 
after  preparing  his  land  for  alfalfiL  and  cutting 
the  first  crop,  was  wrongfully  denied  water  for 
irrigation  by  a  water  company,  whereby  he  lost 
the  two  additional  crops,  which,  with  irrigation, 
the  land  would  have  produced  that  year,  and  a 
reseeding  was  necessary,  is  the  value  of  the  two 
crops  lost,  less  cost  of  irrigation  and  cutting, 
plus  cost  of  reseeding. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  {  263.*] 

4.  OOBPORATIOWS    (J    498*)  —  LlABTLITt    FOB 

ExoiFLABT  Damages— Aora  of  Otfioebs. 
A  corporation  may,  because  of  the  acts  of 
those  whom  it  has  placed  in  charge  of  its  i^- 
fairs,  be  held  guilty  of  malice  or  oppression,, 
making  it  liable,  under  Civ.  Code,  |  3294,  for 
exemplary  damages. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  1909;    Dec.  Dig.  f  49a*] 
8.  Watebs  and  Wateb  Coubses  (§  263*)— Ex- 
emplary Damaobs— Malice  and   Oppbes- 

BION— EVIDirNCB. 

The  conclusion  that  defendant  water  goib- 
panj  was  guilty  of  malice  and  oppression  in 
tailmg  to  furnish  water  to  plaintiff  for  irriga- 
tion, making  it  liable  for  exemplaiy  damages, 
is  authorized  by  evidence  that  its  general  ma»- 
ageh  told  him  not  to  put  in  a  side  gate  t* 
receive  water  from  its  ditch ;  that  its  direct*m 
had  notified  him  to  tell  plaintiif  that  they  woold 
not  give  him  anv  water  for  that  land,  and  that 

ftlaintiff  knew  woy;  that  its  president  told  him 
ts  directors  were  bitter  towards  hhn  because  of 
the  condemnation  proceeding  for  its  right  of 
way,  and  that  it  would  furnish  him  no  water 
till  plaintiff  paid  l>ack  the  damages  he  received 
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in  that  proceedtng,  and  wbile  he  was  occnpying 
with  his  ditch  a  portion  of  its  right  of  way; 
and  tluit  no  attention  was  paid  to  liis  written 
demand  for  water  which  he  left  with  the  ^r^ 
son  in  charge  of  its  office,  at  the  same  time 
making  tender  of  water  rates,  as  defendant  bad, 
and  must  have  known  it  had,  no  right  to  insist 
on  such  matters  as  a  condition  precedent  to 
furnishing  water. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  S  263.*] 

6.  DviDENOK  (S  244»)— Statements  of  Offi- 

OEBS  OF  OOKPOSATION. 

Statements  of  the  general  manager  and  the 
president  of  a  water  company  to  an  applicant 
tor  water,  as  to  the  reasons  for  refusing  him 
water,  made  in  connection  with  such  refusal, 
are  admissible  to  show  the  motive  of  the  com- 
pany, on  the  question  of  exemplary  damages ; 
as  such  officers  are  to  be  presumed,  prima  facie 
at  least,  to  have  been  acting  in  accord  with 
the  desire  of  its  board  of  directors. 

[Ed.    Note. — For   other   cases,    see   E)vidence, 
Cent.  Dig.  S8  916-936;   Dec.  Dig.  §  244.*] 

7.  Tbiai,  (J  06*)  —  Motion  to  Stbikk  Evi- 
dence. 

The  motion  to  strike  out,  being  directed  to 
the  whole  statement  introduced  In  evidence, 
which  included  unobjectionable  matter,  was 
properly  denied. 

[Bd.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  §  248;    Dec.  Dig.  §  96.*] 

8.  Watebs  and  Watbb  Ooubseb  (5  254^— Ib- 
BiOATioN  Companies— Demand  fob  Wateb. 

The  leaving  of  a  written  demand  for  water 
at  the  office  of  a  water  company,  during  office 
hours,  with  the  person  in  charge  thereof,  is  a 
sufficient  compliance  with  Act  Marcli  12,  1885 
(St.  1885,  c  115)  (  10,  as  to  demand  for  water. 
[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Oourses,  Dec.  Dig.  8  254.*] 

9.  Watebb  and  Wateb  Courses  (5  263*)— 
Watbb  Companies  —  Refusal  of  water  — 
suffioienct  of  demand— rioht  to  ques- 
TION. 

The  avowed  iK>sition  of  a  water  company, 
expressed  through  its  manager  and  president,  to 
an  applicant  for  water,  being  that  it  would  not 
supply  him,  even  if  he  paid  the  charges,  and 
his  sul>sequent  demand  left  at  its  office,  descrili- 
ing  with  certainty  land  planted  in  alfalfa,  for 
irn^tion  of  which  water  was  demanded,  and 
offering  to  pay,  in  addition  to  the  amount  there- 
with tendered,  any  further  sum  necessary,  hav- 
ing been  simply  ignored,  the  company,  In  an 
action  against  it  for  damages  for  not  furnishing 
the  water,  may  not  object  to  the  sufficiency  of 
demand  or  tender. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  i  263.»J 

10.  Trial  (§  252*)- Water  Companies— Dtjrr 
TO  FuBNisn  Water— Instructions. 

An  instruction,  in  an  action  against  a 
water  company  for  refusal  to  furnish  an  ap- 
plicant with  water,  that  before  It  was  required 
to  deliver  water  to  an  applicant  he  must  make 
necessary  provision  for  receiving  it  is  properly 
refased ;  its  refusal  to  furnish  water  not  hav- 
ing i)een  based  on  any  such  ground,  and  it 
appearing  that  the  applicant  was  about  to  put 
in  his  side  gate  for  diversion  of  the  water  when 
notified  by  defendant's  general  manager  not  to 
put  it  in,  because  it  would  not  furnish  him 
water. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent. 
Mg.  §§  .W5,  596-^12;    Dec.  Dig.  {  252.*] 

11.  Waters  and  Water  Courbks  (S  263*) — 
Water  Companies  —  Refusal  to  Furnish 
Water  fob  Irrioation— Defenses. 

It  is  no  defense  to  an  action  against  a 
water  company  for  refusal  to  furnish  an   ap- 


plicant water  for  irrigation,  that  his  ditch  for 
taking  water  from  its  ditch  be  in  part  on  ita 
right  of  way,  if  it  be  there  with  its  consent,  or 
if  its  refusal  was  not  based  on  such  ground. 

W'Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  S  263.,*] 

In  Bank.  Appeal  from  Superior  Court, 
Yolo  County;  H.  M.  Albery,  Judge. 

Action  by  O.  A.  Lowe  against  the  Yolo 
County  ConaoUdated  Water  Company.  Judg- 
ment for  plaintiff,  and  new  trial  denied.  De- 
fendant appeals.    AfiStmed. 

A.  Ii.  Sbinn  and  N.  A.  Hawkins,  for  appel- 
lant.   A.  C.  Huston,  for  respondent. 

ANGEIiLOTTI,  J.  This  Is  an  appeal  from 
an  order  denying  defendant's  motion  for  a 
new  trial  In  an  action  for  damages  for  fail- 
ure on  the  part  of  defendant  to  deliver  to 
plaintiff  water  for  the  irrigation  of  42  acres 
of  land  in  Yolo  county  for  the  season  of  1906. 
There  was  a  trial  by  jury,  and  plaintiff  liad 
verdict  and  judgment  for  $1,099,  consisting  of 
$599  actual  damages  and  $500  exemplary  dam- 
ages. There  was  an  appeal  by  defendant  from 
the  judgment  on  the  judgment  roll  alone.  On 
that  appeal  the  judgment  was  affirmed  by 
the  District  Court  of  Appeal  of  the  Third  ap- 
pellate district,  and  an  application  for  re- 
hearing In  this  court  was  denied.  See  Lowe 
V.  Yolo  County,  etc.,  Co.,  8  Oal.  App.  167,  96 
Pac.  379. 

Tbere  appears  to  be  some  difference  be- 
tween counsel  as  to  the  effect  of  the  decision 
on  the  appeal  from  the  judgment  The  only 
questions  involved  on  that  appeal  related  to 
the  sufficiency  of  the  complaint  and  the  right 
of  the  plaintiff.  In  view  of  those  allegations, 
to  exemplary  damages.  It  was  held  that  the 
complaint  sufficiently  stated  a  cause  of  action 
for  damages  against  one  who  had  appropriat- 
ed waters  for  sale,  rental,  and  distribution 
to  the  general  public,  and  that  the  allegations 
of  the  complaint  were  In  accord  with  the  the- 
ory that  defendant  was  such  an  approprlator, 
and  governed  by  the  provisions  of  the  act  to 
regulate  and  control  the  sale,  rental,  and  dis- 
tribution of  appropriated  waters  in  this  state, 
approved  March  12,  1885,  St  1885,  p.  95.  It 
Was  further  held  that  section  3294  of  the 
Civil  Code,  providing  for  the  recovery  of  pun- 
itive or  exemplary  damages  in  an  action  for 
the  breach  of  an  obligation  not  arising  from 
contract,  where  the  defendant  has  been  guilty 
of  oppression,  fraud,  or  malice,  express  or 
Implied,  Is  applicable  in  an  action  for  dam- 
ages for  failure  on  the  part  of  such  an  ap- 
proprlator to  furnish  water  when  demanded 
in  accord  with  the  provisions  of  said  act 
and  that  the  allegations  of  the  complaint  In 
this  respect  were  sufficient  to  bring  the  case 
within  the  provisions  of  such  section.  These 
were  the  only  questious  decljied  on  such  ap- 
peal, as  we  read  the  opinion  of  the  District 
Court  of  Appeal. 

.  1.  J(Ve  shall  accept  the  admission  of  learn- 
ed counsel  for  defendant,  contained  in  their 
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doelng  brief,  that  defendant  "jyerer  seriously 
contended  that  It  did  not  ezerdse  a  public 
'use,  or  that  It  was  not  amenable  to  the  act 
of  1885."  So  far  as  this  plaintiff  Is  concon- 
ed,  defendant  would  appear'  to  be  estopped 
to  claim  otherwise,  in  view  of  the  condemna- 
tion proceedings  on  its  behalf  against  plain- 
tiff, whereby,  npon  the  theory  that  it  was 
exercising  such  a  use  for  the  benefit  of  a  spec- 
ified district  Including  plaintiff's  land,  it  ob- 
tained a  decree  of  condemnation  of  a  strip 
of  said  land  of  plaintiff  for  the  very  ditch 
from  which  he  seeks  to  be  served  with  wa- 
ter. 

Section  10  of  said  act  of  188S  requires  every 
such  appropriator  for  sale,  rental,  or  distri- 
bution, "upon  demand  therefor,  and  tender 
in  money,  of  such  established  rates,  •  •  * 
to  sell,  rent,  or  distribute  such  water  to  such 
inhabitants  at  the  established  rates  to  the 
extent  of  the  actual  supply  of  such  appropri- 
ated waters,  •  •  *  for  8]iich  purposes,"  and 
provides  that,  if  sach  appropriator,  "having 
water  for  such  use,"  refuses  for  five  days  to 
comply  with  the  demand  "to  the  extent  of 
his  or  Its  reasonable  ability  so  to  do,"  be  or  It 
shall  be  liable  in  damages  to  the  extent  of 
the  actual  injury  sustained  hy  the  party  mak- 
ing such  demand. 

Defendant's  real  claim  now  Is  that  it  was 
not  obligated  to  comply  with  plaintiff's  de- 
mand for  water  If  all  the  water  available 
was  needed  for  the  purpose  of  supplying  pri- 
or users,  In  other  words,  that  plaintiff  could 
be  entitled  to  water  from  this  ditch  only  In 
the  contingency  that  there  was  water  enough 
to  supply  both  him  and  all  others  whom  de- 
fendant had  previously  beesa  and  was  then 
serving  with  water  for  the  Irrigation  of  their 
lands.  Although  by  two  of  Its  Instmctlons 
the  trial  court  apparently  adopted  this  the- 
ory of  defendant.  Instructing  the  Jury  sub- 
stantially that  the  law  gives  to  the  first  user 
of  water  a  preferred  right  as  against  those 
BObseqaently  demanding  water,  and  that  the 
defendant  was  under  no  obligation  to  deliver 
water  to  plaintiff  unless  It  had  sufficient  to 
supply  all  previous  takers  and  also  an  excess 
which  was  available  for  plaintiff's  use,  it 
sustained  objections  to  all  evidence  offered 
by  defendant  fqr  the  purpose  of  showing  that 
there  were  prior  users  of  the  water  for  Irri- 
gation purposes,  who  aj^lied  for  the  water 
for  the  year  190& 

^QiiB  contention  is  rendered  immaterial  by 
the  uncontradicted  evidence  in  the  case.  It 
was  shown  that  at  the  time  plaintiff  demand- 
ed the  water  from  the  defendant,  and  for  a 
sufficient  time  thereafter  to  have  satisfied 
that  demand,  8ufll<:lent  water  to  irrigate 
plaintiff's  land  was  flowing  in  the  defend- 
ant's ditch  at  plaintiff's  intake  therefrom  to 
have  fully  Irrigated  plaintiff's  lands,  and  that 
this  water  was  not  used  by  other  customers 
of  defendant,  but  was  allowed  by  the  defend- 
ant to  run  Into  Pntah  creek  at  the  lower  end 
of  its  ditch,  and  thus  go  to  waste.  There  Is 
no  substantial  evidence  in  contradiction  of 


these  facts.  There  was  never  any  pretense 
that  all  those  claiming  to  have  preferential 
rights  were  not  supplied  with  the  water  to 
whidi  they  were  entitled.  The  offers  of  evi- 
dence made  In  this  behalf  included  the  offer 
to  show  not  only  that  they  had  made  appli- 
cation for  the  water,  but  also  that  they  had 
received  it  Notwithstanding  such  use  by  all 
such  parties,  the  evidence  shows  without 
conflict,  as  we  read  the  record,  that  there 
was  still  sufficient  water  running  to  waste  to 
have  saUsfled  the  demands  of  plaintiff.  To 
this  surplus,  after  the  demands  of  the  prior 
users  had  been  satisfied,  plaintiff  was  cer- 
tainly entitled.  The  refusal  to  admit  the 
evidence  offered  was,  therefore,  harmless  er- 
ror, If  error  at  all. 

2.  We  are  satisfied  that  the  Judgment  In 
the  condemnation  proceeding  brought  by  de- 
fendant against  plaintiff  was  admissible  in 
evidence,  and  that  its  effect  was  to  estop  de- 
fendant from  denying  that,  so  far  as  plain- 
tiff was  concerned.  It  was  exercising  purely 
a  public  use  for  the  benefit  of  the  landown- 
ers along  the  line  of  the  ditch  constructed  in 
part  over  plaintiff's  land.  It  was  only  upon 
the  theory  that  it  was  exercising  a  public  use 
that  defendant  conld  maintain  the  action  and 
recover  such  Judgment,  and  the  particular 
public  use  for  which  the  right  of  way  for 
the  ditch  was  sought  was  described  in  the 
complaint  in  such  action  as  being  one  for  the 
supplying  of  the  farming  neighborhood  of 
Winters,  which  Includes  plaintiffs  land,  with 
water  for  Irrigation  purposes.  Issue  was  Join- 
ed upon  both  these  matters,  and  those  Issues 
were  litigated  and  determined  In  that  case. 
In  his  complaint  In  this  action,  plaintiff  alleg- 
ed this  estoppel  by  judgment.  In  view  of  the 
estoppel  created  by  this  judgment.  If  the 
court  erred  In  refusing  to  admit  in  evidence 
defendant's  articles  of  Incorporation,  the  er- 
ror was  without  prejudice. 

S.  We  find  no  error  In  the  rulings  of  the 
court  in  the  admission  of  evidence  relative 
to  the  amount  of  actual  damage  suffered  by 
plaintiff  by  reason  of  the  refusal  to  furnish 
water,  nor  any  force  In  the  claim  that  the 
evidence  was  insufficient  to  sustain  the  con- 
clusion of  the  jury  that  the  amount  of  this 
actual  damage  was  |S09.  According  to  plaln- 
tlff'«  evidence  the  facts  were  as  follows:  He 
had  seeded  his  42-acre  tract  to  alfalfa,  and 
at  the  time  he  needed  and  demanded  water — 
July  6,  1906— had  just  cut  his  first  crop 
therefrom.  The  first  crop  ran  about  one  ton 
to  the  acre.  The  cost  of  putting  the  land  In 
alfalfa  was  $10  per  acre.  This  Is  what 
plaintiff  meant  by  saying  that  the  "stand  of. 
clover"  with  the  first  crop  thus  cut  was 
worth  $10  per  acre,  as  is  shown  by  his  cross- 
examination.  It  would  have  produced  two 
more  crops  of  hay  during  the  season  of  190ft 
If  properly  irrigated.  Hay  was  worth  a  mini- 
mum of  $5  per  ton,  cut  and  in  the  field.  It 
would  not  cost  to  exceed  $1  an  acre  for  each 
cutting,  and  $25  for  each  watering  of  the 
whole   land.     By   reason  of  the  failure  to 
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obtain  water,  no  crop  was  obtained  during 
the  year  1906,  exc^t  the  crop  ttiat  was  cut 
prior  to  the  demand.  Three-fourths  of  the 
alfalfa  died  for  want  of  water,  and  the  evi- 
dence was  such  as  to  warrant  the  condusion 
that  a  reseedlng  of  the  whole  piece'  would  be 
necessary  to  put  it  In  the  condition  it  was 
In  at  the  time  water  was  refused.  There  was 
a  conflict  of  evidence  as  to  some  of  these 
matters,  especially  as  to  the  probable  yield 
of  the  alfalfa  stand  per  acre,  and  also  as  to 
the  cost  of  reseeding  the  land,  but  we  must 
here  look  at  the  evidence  in  the  light  most 
favorable  to  plaintiff.  Upon  these  facts  the 
Jury  would  have  been  warranted  in  conclud- 
ing that  the  cost  of  reseeding  the  42  acres 
would  be  $420,  and  that  the  net  profits  of  the 
alfalfa  stand  for  the  season  of  1906,  ex- 
clusive of  the  first  crop,  would  have  been 
$286,  of  all  of  which  plalntlEF  was  deprived 
by  the  failure  of  defendant  to  furnish  water 
as  demanded.  This  would  make  an  aggre- 
gate of  $706,  actual  damages,  and  the  verdict 
was  for  $599  actual  damages.  We  are  of  the 
opinion  that  these  elements  constitute  the 
proper  measure  of  damages  in  a  case  of  this 
character.  Land  prepared  for  alfalfa  will 
produce  several  crops  each  year  for  several 
years,  without  further  care  except  in  the  way 
of  irrigation.  At  the  time  of  the  refusal  to 
furnish  water  this  land  had  Just  been  so  pre- 
pared, and  with  the  requisite  water  would 
have  produced  crops  for  several  years  to 
come.  Its  capacity  In  this  regard  was  wholly 
destroyed  by  reason  of  defendant's  wrongful 
act.  The  case  Is  practically  that  of  the  de- 
struction of  a  meadow.  In  Bradley  v.  Iowa 
Central  Ry.  Co.,  Ill  Iowa,  562,  82  N.  W.  096, 
the  question  of  the  proper  measure  of  dan)r 
ages  in  such  a  case  was  discussed,  and  the 
court  held  that  the  measure  of  damages  is 
the  cost  of  reseeding  and  the  rental  value  un- 
til restored,  finding  a  clear  distinction  be- 
tween such  case  and  that  of  the  destruction 
of  growing  trees.  As  was  substantially  said, 
the  purpose  of  the  law  where  one  has  been 
Injured  by  the  tort  of  another  Is  to  reimburse 
the  sufferer  for  his  loss,  and  the  cost  of  res- 
toration together  with  the  value  of  the  use 
of  the  meadow  during  the  time  lost  can  be 
accurately  ascertained  in  the  case  of  a  mead- 
ow, and  shows  the  amount  of  loss  occasioned 
by  the  wrongful  act  as  clearly  and  correctly 
as  any  method  of  which  we  can  conceive. 
The  cost  of  restoration,  together  with  the 
value  of  the  use  of  the  meadow  during  the 
time  lost,  In  this  case  the  value  of  the  profits 
plaintiff  would  have  made  from  the  crop 
,  during  the  season  of  1906,  in  our  opinion 
constitute  the  damage  he  must  be  held  to 
have  suffered.  See,  also,  4  Sutherland  on 
Damages  (4th  Ed.)  p.  3001.  Clearly  such  a 
rule  as  to  the  measure  of  damage  does  not 
result  in  awarding  double  damages.  All  of 
the  evidence  introduced  by  plaintiff  as  to 
the  amount  of  damage  was  directed  to  these 
two  elements,  and  was  properly  admitted  on 
the  issue  of  damages. 


4.  As  we  have  said,  the  decision  on  the 
appeal  from  the  Judgment  establishes  that 
section  3294  of  the  Civil  Code,  relative  to 
exemplary  damages,  is  applicable  In  a  case  of 
this  character.  It  is  urged  that  the  evidence 
was  Insufficient  to  warrant  the  recovery  of 
such  damages  in  this  case.  It  is  not  dis- 
puted, of  course,  that  a  corporation  may  be 
held  guilty  of  malice  or  oppression  by  reason 
of  acts  of  those  whom  It  has  placed  In  charge 
of  its  affairs  and  who  "constitute,  to  ail  pur- 
poses of  dealing  with  others,  the  corpora- 
tion." See  Maynard  v.  F.  F.  Ins.  Co.,  34 
Cal.  54,  91  Am.  Dec.  672.  The  claim  of  de- 
fendant in  this  betialf  Is  necessarily  based 
on  the  further  claim  that  certain  evidence 
given  of  declarations  made  to  plaintiff  by 
both  the  general  manager  and  the  president 
of  defendant  must  be  disregarded,  for  that 
evidence,  taken  In  connection  with  the  alv 
solute  refusal  and  failure  to  furnish  any  wa- 
ter, amply  warrants  a  conclusion  of  malice 
and  oppression.  Plaintiff  had  prepared  his 
field,  and  was  making  his  preparations  to 
receive  the  water  therefor.  He  had  spoken 
to  defendant's  general  manager  several  times 
about  the  water,  and  had  been  given  no  rea- 
son to  doubt  that  it  would  be  ready  for  liim 
when  needed.  He  was  about  to  put  a  side 
gate  in  the  ditch  for  the  purpose  of  receiv- 
ing the  water,  when  defendant's  general  man- 
ager told  him  not  to  put  It  In;  that  the 
board  of  directors  had  notified  him  to  notify 
plaintiff  that  they  would  not  give  him  any 
water  for  that  particular  piece  of  land. 
Plaintiff  asked  Mr.  Gregory,  the  manager, 
for  the  reason,  and  Gregory  replied  that 
plaintiff  knew  the  reason,  and,  when  asked  if 
be  thought  that  was  right,  said:  "I  don.'t 
know  anything  about  It;  I  was  notified  to 
notify  you  you  couldn't  have  any  water." 
Plaintiff  then  asked  the  president  of  the  cor- 
poration why  water  would  not  b?  furnished, 
and  was  Informed  by  ,him  that  some  of  the 
directors  were  bitter  towards  him  on  account 
of  "that  lawsuit,"  and  that  the  directors  had 
decided  not  to  give  him  any  water  until  he 
had  paid  back  the  money  paid  him  under  the 
condemnation  decree  as  damages.  Within 
two  or  tliree  days  thereafter,  vis.,  on  July  6, 
190C,  he  went  with  his  attorney  to  the  office 
of  the  defendant  company,  and  presented  to 
the  person  in  charge  thereof,  one  L.  H.  Ste- 
phens, the  accountant  of  defendant,  a  written 
demand  for  water  for  irrigation  of  the  land. 
He  then  made  a  tender  of  $100  for  the  water, 
and  offered  to  pay  such  other  sums  as  might 
be  necessary.  No  objection  was  made  to  the 
sufficiency  of  either  written  demand  or  ten- 
der. They  were  simply  ignored  and  no  water 
was  ever  furnished.  It  must  be  assumed 
that  the  fact  of  demand  and  tender  were 
made  known  to  the  directors  of  defendant. 
The  evidence  of  the  general  manager  and 
the  president  in  regard  to  the  reasons  assign- 
ed for  the  refusal  of  water  did  not  present 
a  materially  different  situation.  The  testi- 
mony of  the  president  and  general  manager 
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Introduced  by  defendant  showed  that  It  was 
claimed  that  plaintiff  was  occupying  a  por- 
tion of  the  defendant's  right  of  way  with  his 
own  ditch,  and  that  they  told  plaintiff  that 
they  would  give  him  no  water  while  he  had 
that  ditch  there.  The  president  further  testi- 
fied that  he  told  plaintiff  that  it  would  be 
right  and  proper  for  him  to  pay  back  to  the 
company  the  cost  he  bad  put  them  to  in  the 
matter  of  procuring  the  right  of  way.  There 
was  not  prior  to  this  action  any  pretense 
that  defendant  did  not  have  sufficient  water 
to  supply  plaintiff,  and  the  defendant  failed 
to  furnish  the  water  when  subsequently 
formally  demanded  without  giving  any  rea- 
sons for  such  refusal.  It  Is  obvious  that  de- 
fendant had  no  right  whatever  to  Insist  up- 
on a  compliance  by  plaintiff  with  either  of 
the  conditions  stated  as  a  condition  precedent 
to  furnishing  him  with  water,  and  must  have 
known  that  it  had  no  such  right  If  be  was 
trespassing  upon  the  right  of  way,  appro- 
priate proceedings  would  lie  therefor,  and 
the  money  that  he  had  been  awarded  in  the 
condemnation  proceedings  was  his  own, 
awarded  him  by  judicial  decree.  As  said 
before,  there  was  In  all  this  clearly  sufficient 
support  for  the  conclusion  that  the  defend- 
ant was  guilty  of  malice  and  oppression. 

It  is  urged,  however,  that  the  declarations 
of  the  general  manager  and  president  to 
plaintiff  were  not  admissible.  We  think  that 
there  can  be  no  question  that  the  statements 
of  these  officers  as  to  the  reason  for  refusing 
water,  made  in  connection  with  such  refusal, 
were  admissible  for  the  purpose  of  showing 
the  motive  of  the  corporation.  As  has  often 
been  said,  and  as  Is  necessarily  obvious,  a 
corporation  can  speak  only  through  the  acta 
and  conduct  of  those  whom  the  persons  com- 
posing it  have  put  in  charge  of  Its  business. 
Such  officers  of  the  corporation  as  the  presi- 
dent and  general  manager,  when  dealing  with 
members  of  the  public  in  matters  pertaining 
to  the  ordinary  business  of  the  corporation, 
and  acting  within  the  apparent  scope  of  their 
authority,  must  necessarily  be  presumed, 
prima  facie  at  least,  to  be  acting  In  accord 
with  the  desire  of  the  board  of  directors, 
who  as  said  In  Maynard  v.  F.  F.  Ins.  Co., 
supra,  are  deemed  to  be  the  mind  and  soul 
of  the  corporation  entity,  and  whose  motives 
and  intentions  are  to  be  Imputed  to  the  cor- 
^ratlon  itself.  Boiled  down,  the  statement 
attributed  by  plaintiff  to  the  president  was 
simply  that  the  defendant  would  not  furnish 
plaintiff  with  water  unless  be  paid  back  to 
defendant  an  amount  that  he  had  received 
from  it  as  damages  for  the  right  of  way, 
those  managing  the  corporation  believing  that 
It  was  Inequitable  and  unfair  for  him  to  re- 
tain It.  Here  was  simply  a  statement  by  the 
official  bead  of  defendant  to  an  applicant  for 
water  as  to  the  condition  upon  which  It 
would  be  furnished  to  him  by  defendant.  It 
is  only  fair  to  assume  that  it  was  authorized 
by  the  defendant.  See  4  Thompson  on  Corp. 
i  465d;  Bullock  ▼.  Consumers',  etc.,  Co.,  31 


Pac.  867,  370;  1  Clark  &  Marshall,  Prl.  Corp. 
S  239.  The  statement  attributed  to  the  gen- 
eral manager  was  no  more  than  an  absolute 
refusal  by  the  officer  In  charge  of  the  busi- 
ness of  defendant  to  furnish  water,  profess- 
edly made  by  authority  of  the  directors.  It 
may  be  that  the  portion  of  the  statement  at- 
tributed to  the  president,  to  the  effect  that 
"Uncle  Larry  and  Uncle  Joe  are  very  bitter 
towards  you  on  account  of  that  lawsuit"  was 
objectionable,  but  the  motion  to  strike  out 
was  directed  to  the  whole  statement,  which 
Included  unobjectionable  matter,  and  the  mo- 
tion was  therefore  properly  denied.  There 
was  no  serious  pretense  on  the  trial  that  ei- 
ther the  president  or  general  manager  was 
not  acting  in  accord  with  the  wish  of  the 
board  of  directors.  It  must  be  assumed  that 
the  formal  written  application  of  plaintiff  for 
water,  which  had  been  left  at  the  office  of 
the  company  with  the  person  In  charge  tliere- 
of,  was  brought  to  the  attention  of  the  board 
of  directors,  and  that  they  were  made  fully 
aware  by  the  president  of  his  refusal  to  fur- 
nish water  except  upon  the  condition  stated. 
See  Balfour  v.  EYesno  Canal,  etc.,  Co.,  123 
Cal.  397,  55  Pac.  1062. 

S.  Numerous  other  points  for  reversal  are 
made  by  counsel  for  defendant  Many  of 
them  are  substantially  disposed  of  by  what 
we  have  already  said,  and  it  will  be  unneces- 
sary to  enumerate  them  ber&  Others  are  not 
so  disposed  of,  and  we  will  briefly  refer  to 
the  most  Important  of  them. 

We  cannot  doubt  that  the  leaving  of  the 
written  demand  for  water  at  the  office  of  the 
defendant  corporation  during  office  hours, 
with  the  person  In  charge  thereof,  was  a  suf- 
ficient compliance  with  the  requirements  of 
section  10  of  the  act  of  1885  as  to  demand. 
There  was  never  prior  to  this  action  any 
claim  that  the  demand  was  in  any  way  un- 
certain or  insufficient,  or  that  the  tender  of 
money  for  water  was  in  any  way  Insufficient 
The  avowed  position  of  the  defendant  ex- 
pressed through  both  its  general  manager 
and  president  was  that  it  would  not  furnish 
plaintiff  with  any  water,  even  if  he  paid  the 
amount  legally  chargeable  therefor.  The 
written  notice  subsequently  presented  de- 
scribed with  certainty  land  that  had  been 
"planted  in  alfalfa,"  and  for  the  irrigation  of 
which  water  was  thereby  demanded.  In  it, 
plaintiff  further  offered  to  pay,  in  addition  to 
the  $100  tendered,  such  further  and  other 
sums  as  might  be  necessary.  As  said  before, 
this  demand  and  tender  were  simply  ignored, 
without  further  objection  or  reason  of  any 
nature  ever  being  given.  We  are  satisQed 
that  defendant  cannot  now  be  heard  to  ob- 
ject to  the  sufficiency  of  either  demand  or 
tender. 

We  do  not  read  the  record  as  Indicating 
that  defendant  offered  or  attempted  to  show 
that  Its  ditch  was  not  completed  to  an  extent 
sufficient  to  enable  It  to  furnish  water  there- 
from.   There  Is,  therefore,  nothing  in  its  con- 
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tentlon  tbat  It  shonld  have  been  allowed  to 
show  this. 

Under  the  drcumstanceB  of  this  case,  the 
court  did  not  err  In  refusing  to  Instruct  the 
Jury  that,  before  the  defendant  was  required 
to  deliver  water  to  a  customer,  such  custom- 
er must  malce  all  necessary  provision  for  re- 
celTlng  It,  including  a  suitable  method  of  dl- 
verting  water  from  the  main  canal.  Defend- 
ant's refusal  to  furnish  was  not  based  on  any 
juch  ground.  It  was  established  without  con- 
flict that  plaintiff  was  about  to  put  in  his 
side  gate  for  the  diversion  of  the  water  when 
be  was  notified  by  defendant's  general  man- 
ager that  he  need  not  put  It  in,  for  the  de- 
fendant would  not  furnish  him  with  water. 

We  find  no  error  In  the  modification  by  the 
court  of  defendant's  requested  instruction  10. 
The  fact  that  plaintlfTs  ditch  for  the  taking 
of  water  from  defendant's  ditch  may  have 
been  In  part  on  defendant's  right  of  way  cer- 
tainly constituted  no  defense  to  this  action  If 
It  was  there  with  the  consent  of  defendant, 
or  if  defendant's  refusal  to  furnish  water 
was  not  based  on  that  ground.  The  instruc- 
tion, as  modified,  left  these  questions  with 
the  Jury,  and  was  certainly  as  favorable  to 
defendant  as  the  law  warranted. 

We  have  been  unable  to  find  In  the  evi- 
dence contained  in  the  record  any  foundation 
for  defendant's  requested  instruction  12. 

There  is  no  other  point  made  that,  In  our 
opinion,  requires  notice. 

The  order  denying  a  new  trial  is  afiSrmed. 

We  concur:  SHAW,  J. ;  SLOSS,  J. ;  LOR- 
IGAN,  J. ;  MBLVIN,  J. ;  HENSHAW,  J. 


a.'iT  Cat.  «<) 
NIGHOLL  T.  KOSTER,  Auditor.     (S.  F. 
6.326.) 

(Supreme  Court  of  California.     March  28, 
1910.) 

1     STATTJTKB   (S   94*)— "MUNIOIPAL  AiTAIBS"— 

Police  Power— General  Laws. 

Act  March  8,  1909  (St  1909,  c.  133),  pro- 
▼tdlnr  for  the  care  and  custody  of  children  who 
are'lilEelv  to  develop  criminal  tendencies,  and 
giving  additional  powers  to  the  superior  courts 
bi  respect  thereof,  provides  for  an  exercise  of 
<he  police  powers  of  the  state  through  the  judi- 
cial department,  and  its  subject-matter  is  not 
embraced  within  "municipal  affairs"  as  used  in 
Const,  art.  11,  i  6,  providing  that  charters  of 
cities  and  towns  except  in  municipal  affairs 
shall  be  subject  to  and  controlled  by  general 
laws,  though  the  functions  of  the  i>articular  ex- 
tension of  the  system  may  be  exercised  exclu- 
sively within  incorporated  cities  having  a  free- 
holders' charter. 

[ESd.    Note. — For   other    cases,    see    Statutes, 
Dec  Dig.  {  94.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4619 ;    vol.  8,  p.  7726.] 
2.  Infants  ({  18*)— Jubisdiction  of  Couara 

— POWKB  OF  LiEGIBLATURE. 

Const,  art  6,  g  1,  provides  that  the  judicial 
power  of  the  iState  is  .vested  in  various  courts, 
including  the  superior  court  and  such  other  in- 
ferior courts  as  the  Legislature  may  establish 
in  any  city  or  town  or  city  and  county.    Section 


5  provides  that  the  superior  court  shall  have 

jurisdiction  of  all  such  special  cases  and  pro- 
ceedings as  are  not  otherwise  provided  for. 
Held,  that  the  Legislature  has  sole  authority 
over  the  jurisdiction  and  powers  of  the  superior 
and  inferior  courts  of  the  state,  with  the  excep- 
tion of  the  police  courts  of  cities  which  under 
Const,  art.  11,  §  8^,  may  be  established  by 
freeholders'  charteia  of  cities;  and  hence  the 
freeholders'  charter  of  San  Francisco  does  not 
control  Act  March  8,  1909  (St.  1909,  c.  133), 
providing  for  the  custody  of  children  who  have 
shown,  or  who  from  lack  of  care  are  likely  to 
develop,  criminal  tendencies,  and  giving  addi- 
tional jurisdiction  to  the  superior  court  in  re- 
spect thereof,  prescribing  the  necessary  proce- 
dure, and  uroviding  the  means  of  exercising  and 
enforcing  Uiat  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Ihfants,  Dec. 
Dig.  i  18.*]  ^^ 

3.  Municipal  Corporations  (§  79*)— Special 
Charters— CoNSTiTUTioNAi,  Provisions. 

Const,  art.  11,  {  6,  providing  that  municipal 
charters  prevail  over  general  laws  in  munidpai 
affairs,  relates  only  to  cities  and  towns  and 
not  to  San  Francisco,  which  is  a  consolidated 
city  and  county,  partaking  of  the  nature  of  both, 
except  in  so  far  as  that  subdivision  of  the  state 
possesses  and  exercises  municipal  functions  and 
constitutes  a  city  as  distinguished  from  a  coun- 
ty ;  the  power  of  the  Legislature  to  enact  gen- 
eral laws  for  the  government  of  counties,  in- 
cluding San  Francisco,  remaining  unaffected  by 
the  section. 

[Ed.    Note.— For  other  cases,   see  Municipal 
Corporations,  Dec.  Dig.  {  79.*] 

4.  Infants  (§  17*)— JoRisDicnow  o»  OoTnna 

—Power  of  Leoislatcbk. 

Const,  art.  11,  g  8Vi,  provides  that,  where 
a  dty  and  county  government  has  been  -merged 
and  consolidated  Into  one  municipal  govern- 
ment, it  shall  also  be  competent  in  any  charter 
framed  by  it,  under  section  8,  providing  for 
freeholders'  charters,  to  provide  for  the  man- 
ner in  which,  the  time  at  which,  and  the  terms 
for  which,  the  several  county  ofiScers  sliall  be 
elected  or  appointed,  for  their  compensation,  and 
the  number  and  compensation  of  their  deputies. 
Held,  that  the  freeholders'  charter  of  the  con- 
solidated city  and  county  of  San  Francisco,  not 
providing  for  compensation  of  probation  officers 
of  the  juvenile  court  and  their  assistants,  pro- 
vided for  by  Act  March  8,  1909  (St  1909,  c. 
133),  who  are  a  part  of  the  machinery  of  the 
judicial  system  of  the  state,  and  officers  of  th* 
superior  court  provided  to  enable  the  court  to 
effectually  exercise  the  special  jurisdiction  giv- 
en by  the  act,  the  city  and  county  are  bound  by 
the  provisions  of  that  general  act,  making  such 
officers'  compensation  payable  &om  the  county 
treasury. 

rE}d.  Note.— For  other  cases,  see  Infants,  Dec. 
DiK.  i  17.*] 

6.  Infants   (I   17*)  —  Officers  —  Powkb   or 

Legislature. 

E>ven  if  the  probation  officers  and  assistants 
be  considered  deputy  sheriffs,  yet,  under  Const 
art  11,  {  5,  conferring  upon  the  Legislature 
plenary  power  to  prescribe  the  duties  of  sheriffs 
and  other  county  officers  and  to  create  other 
county  offices  and  provide  for  the  appointment 
of  persons  thereto  as  public  convenience  may 
require,  in  addition  to  the  other  officers  specif- 
ically named  therein,  and  in  view  of  section  8\i, 
which  does  not  provide  that  the  duties  of  the 
'county  officers  may  be  fixed  by  the  charter  of 
the  consolidated  city  and  county,  the  Legisla- 
ture could  create  a  new  county  office  for  per- 
formance of  the  duties  of  the  probation  officers, 
which  are  different  from  those  usually  imposed 
on  sheriffs,  and  provide  for  the  appointment  of 
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peraons  to  perform  the  duties  thereof  who  would 
be  county  officers,  and,  in  the  absence  of  any 
provision  in  the  charter  creating  such  an  office 
or  providing  compensation  therefor,  could  re- 
quin  such  officers'  compensation  to  i>e  paid  out 
of  the  county  treasury. 

[Fid.  Note. — ^For  other  cases,  see  Infants,  Dec. 
Dig.  {  17.»] 

6.  CoNSTiTunoNAi,  Law  (S  74*)  —  Distbibu- 

TION    OP    GOVEENUENTAL    FUNCTIONS — CON- 
STRUCTION OF.  Constitution. 

Const,  art  3,  providing  that  no  person 
charged  with  the  exercise  of  powers  properly 
belonnng  to  the  executive,  judicial,  or  legisla- 
tive department  shall  exercise  any  functions 
appertaining  to  either  of  the  others,  except  as 
expressly  permitted  by  the  Constitution,  refers 
to  the  respective  departments  of  the  state  govern- 
ment and  not  to  local,  county,  and  municipal 
g:ovemments  which  the  Legislature  might  estab- 
lish ;  and  a,  superior  judge,  though  he  be  class- 
ed as  a  persou  charged  with  the  exercise  of 
jtowen  belonging  to  the  judicial  department  of 
the  state,  in  appointing  probation  officers,  as  ex- 
pressly provided  by  Act  March  8,  1909  (St.  1909, 
c.  133),  which  officers  are  not  officers  of  the 
state  government,  but  minor  officers  of  the  local 
county  government,  does  not  exercise  functions 
intended  to  t>e  described  in  the  Constitution  as 
appertaining  to  the  executive  department  of  the 
state. 

[Ed.  Note. — ^E\>r  other  cases,  see  Constitution- 
al Law,  Cent.  Dig,  {  124;   Dec.  Dig.  !  74.*] 

7.  COUBTB  (S  66*>— JUBIBDIOnOH— IRCIDERTAI. 
FOWEBS. 

The  appointment  of  persons  to  discharge 
acts  necessary  to  be  done  to  enable  a  court  to 
transact  its  judicial  work  in  an  orderly  and  ex- 
peditions manner,  or  necessary  or  even  merely 
convenient  to,  the  exercise  of  its  jurisdiction,  has 
always  been  recognized  as  a  power  incidental 
to  the  judicial  office;  and  if  the  Legislature  or 
the  Constitution  should  fail  to  provide  such  pei^ 
sons,  the  court,  invested  with  jurisdiction,  would 
have  power  to  appoint  such  assistants  as  might 
be  required. 

[EH.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  §  55.*] 

In  Bank.  Mandamus  by  William  H.  Nlch- 
oll  against  John  A.  Koster,  Auditor  of  the 
City  and  County  of  San  Francisco.  Writ 
granted. 

Garret  W.  McEnemey  and  J.  B.  Prlngle, 
for  petitioner.  Francis  V.  Keesllng,  for  re- 
spondent auditor.  Percy  V.  Long,  City 
Atty.,  and  Jesse  H.  Stelnhart,  Asst  City 
Atty.,  for  respondent  city  and  county  of  San 
Francisco. 

SHAW,  J.  This  is  an  original  action  in 
this  court  In  mandamus,  to  compel  the  de- 
fendant, as  auditor  of  the  <dty  and  county  of 
San  Francisco,  to  approve  and  allow  the  de- 
mand of  the  plaintiff  for  $125,  alleged  to  be 
due  and  payable  to  him  out  of  the  treasury 
of  said  city  and  county,  for  his  salary  for  the 
month  of  April.  1909,  as  assistant  probation 
officer,  under  the  act  am)roTed  March  8, 1900. 
St  1909,  p.  213.  .  This  act  provides  for  the 
care,  custody,  and  maintenance  of  dependent 
and  delinquent  children,  defines,  such  chil- 
dren, gives  to  the  superior  court  of  the  coun- 
ty jurisdiction  to  determine-  whether  or  not 
a  child  is  "delinquent  or  dependent"  as  de- 


fined therein,  and  to  commit  such  children  to 
a  detention  home,  or  to  the  cnstody  of  some 
reputal{le  person,  establishes  the  office  of 
"probation  officer"  In  every  county,  and  of 
"assistant  probation  officers"  In  some  coun- 
ties, nine  being  allowed  in  San  Francisco,  au- 
thorizes the  judge  of  the  superior  court  ex- 
ercising such  jurisdiction  to  appoint  such  of- 
ficers, and  fixes  the  salary  of  an  assistant 
probation  officer  in  San  Francisco  at  $125  per 
month,  declaring  that  the  same  shall  "be  paid 
out  of  the  county  treasury  of  the  county  for 
which  they  are  appointed,  respectively,  in  the 
same  manner  as  the  salaries  of  connty  offi- 
cers." 

The  defendant  claims  that  the  provision 
making  th?  salaries  of  the  probation  officers 
and  their  assistants  payable  out  of  the  coun- 
ty treasury  is  invalid  when  applied  to  the  con- 
solidated city  and  county  of  San  Francisco.  * 
This  claim  is  based  on  two  propositions: 
First.  That  the  compensation  of  the  officers 
of  the  city  and  county  Is  a  municipal  affair, 
which,  by  section  d,  art  11,  of  the  Constitu- 
tion, Is  governed  exclusively  by  the  charter 
of  the  city  and  county,  and  that  the  charter 
has  provided  fully  for  such  compensation;' 
wherefore  the  act  is  not  operative  ux)on  that 
point  with  respect  to  probation  officers  in 
San  Francisco.  Second,  that  under  the  last 
clause  of  subdivision  4,  f  8%,  art  11,  of  the 
Constitution,  a  special  city  charter  may  pro- 
vide for  the  election,  appointment  and  com- 
pensation of  all  officers  and  deputies,  and 
that  as  the  charter  has  made  such  provision, 
the  general  law  cannot  apply  to  San  Fran- 
cisco. It  Is  also  claimed  that  the  part  of  the 
act  giving  power  to  the  judge  of  the  superior 
court  to  appoint  the  probation  officers  is  void, 
as  giving  executive  power  to  a  member  of  the 
judicial  department  of  the  state. 

The  main  purpose  of  the  act  is  to  provide 
for  the  care  and  custody  of  children  who  have 
shown,  or  who  from  lack  of  care  are  likely 
to  develop,  criminal  tendencies,  in  order  to 
have  them  trained  to  good  habits  and  correct, 
principles.  To  accomplish  this  it  gives  addi- 
tional jurisdiction  and  power  to  the  superior 
courts  of  the  state  and  provides  the  officers 
necessary  for  the  execution  of  that  jurisdic- 
tion and  power.  It  is  an  exercise  of  the  po- 
lice powers  of  the  state,  through  the  Judicial 
department.  It  is  a  matter  which  concerns 
the  whole  state  as  much  as  any  other  exten- 
sion of  the  judicial  system.  These  have  been 
held  to  t>e  matters  of  state  policy  and  not 
"municipal  atfairs,"  within  the  meaning  oC 
that  term  in  the  Constitution,  although  the 
functions  of  the  particular  extension  of  the 
system  may  be  exercised  exclusively  within 
incorporated  cities  having  a  freeholders'  char- 
ter. Graham  v.  Fresno,  151  CaL  470,  91  Paa 
147 ;  Fleming  v.  Hance»  153  Cal.  16B,  94  Pac 
620;  Robert  v.  Police  Court,  148  Cal.  136,  82 
Pac.  838 ;  Jackson  v.  Baehr,  138  Cal.  270,  71 


*For  other  cases  lee  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indezea 
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Pac.  167.  UDder  section  1,  art  6,  of  the  Consti- 
tution, the  Judicial  power  of  the  state  is  vested 
in  the  various  courts  there  named,  and  such 
other  Inferior  courts  as  the  Legislature  may 
establish  In  any  city  or  town  or  city  and  coun- 
ty. By  section  5  of  the  same  article,  it  la 
declared  that  the  suiterior  courts  shall  have 
Jurisdiction  of  all  such  special  cases  and  pro- 
ceedings as  are  not  otherwise  provided  for. 
The  effect  of  the  decisions  last  dted  Is  that 
the  Legislature  has  sole  authority  over  the 
matter  of  the  Jurisdiction  and  powers  of  the 
superior  and  Inferior  courts  of  the  state,  with 
the  single  exception  of  the  police  courts  of 
cities,  which,  under  section  81^  of  article  11, 
may  be  established  by  the  freeholders'  char- 
ter of  such  cities.  It  Is  perfectly  obvious, 
therefore,  that  the  San  Francisco  charter  does 
not  control  the  provisions  of  this  general  law, 
so  far  as  the  law  gives  additional  Jurisdiction 
to  the  superior  court,  prescribes  the  necessary 
procedure  and  provides  the  means  of  exercis- 
ing and  enforcing  that  Jurisdiction. 

The  superior  courts  are  established  In  each 
of  the  counties  of  the  state.  The  consolidat- 
ed city  and  county  of  San  Francisco  partakes 
of  the  nature  of  a  city  and  a  county.  It  has 
the  powers  and  i>erform8  the  functions  of 
both.  The  section  of  the  Constitution  declar- 
ing that  municipal  charters  prevail  over  gen- 
eral laws  In  municipal  affairs  rentes  solely 
to  cities  and  towns.  It  has  no  application  to 
San  Francisco,  except  In  so  far  as  that  sub- 
division of  the  state  possesses  and  exercises 
municipal  functions  and  constitutes  a  city, 
as  distinguished  from  a  county.  With  re- 
spect to  the  powers  and  functions  of  a  coun- 
ty exercised  by  San  Francisco,  as  In  any  oth- 
er county  of  the  state,  that  section  has  no 
concern.  The  power  of  the  Iieglslature  to  en- 
act general  laws  for  the  government  of  coun- 
ties, as  such,  including  San  Francisco,  re- 
mains unafiCected  and  unimpaired  by  that  sec- 
tion. It  does  not  make  the  charter  of  San 
Francisco  paramount  to  such  laws  as  to  coun- 
ty afifalrs.  The  only  section  of  the  Constitu- 
tion which  abridges  the  power  of  the  Legis- 
lature in  this  respect  over  counties  Is  section 
8^,  above  mentioned.  The  last  clause  of  that 
sections  is  as  follows:  "Where  a  city  and 
county  government  has  been  merged  and  con- 
solidated into  one  municipal  government,  it 
shall  also  be  competent  In  any  charter  fram- 
ed under  said  section  eight  of  said  article 
eleven,  to  provide  for  the  manner  In  which, 
the  times  at  which,  and  the  terms  for  which 
the  several  county  officers  shall  be  elected  or 
appointed,  for  their  compensation,  and  for 
the  number  of  deputies  that  each  shall  have, 
and  for  the  compensation  payable  to  each  of 
such  deputies." 

In  Fleming  v.  Hance,  supra,  the  court, 
speaking  with  reference  to  legislative  power 
to  establish  Inferior  courts,  said :  "It  is  thor- 
oughly settled  by  the  decisions  of  this  court 
that  the  Legislature  had  the  power,  prior  to 
the  constitutional  amendments  In  question, 
not  only  to  establish  police  or  other  Inferior 


courts  in  municipalities,  but  to  provide  for 
the  payment  of  the  salaries  and  ofSce  rent  of 
the  judges  or  Justices  of  such  courts  out  of 
the  county  treasury.  Jenks  v.  Council^  58 
Cal.  676;  Bishop  v.  Council,  58  Cal.  572;  Cog- 
gins  V.  City  of  'Sacramento,  59  Cal.  599.  It 
would  seem  to  follow  from  the  views  above 
expressed  that  In  cities  governed  by  charters 
which  have  made  no  provisions  for  police 
courts,  or  other  Inferior  courts  exercising  sim- 
ilar functions,  the  Legislature  may  still,  not- 
withstanding the  adoption  of  section  8%  and 
the  amendment  of  section  6  of  article  11  of 
the  Constitution,  provide  that  the  city  must 
pay  the  salaries  of  the  police  Judges  or  dty 
Justices  created  by  general  law."  The  prin- 
ciple applied  In  this  passage  to  Inferior  courts 
established  by  general  laws,  under  section  1 
of  article  6  of  the  Constitution,  is  equally  ap- 
plicable to  laws  giving  additional  Jurisdic- 
tion to  superior  courts,  such  as  that  here  In- 
volved. The  San  Francisco  municipal  char- 
ter makes  no  provision  for  the  compensation 
of  probation  officers  and  their  assistants. 
They  constitute  a  part  of  the  machinery  of 
the  Judicial  system  of  the  state,  officers  of 
the  superior  court  provided  to  enable  that 
court  to  effectually  exercise  the  special  Juris- 
diction given  by  the  act,  concerning  which 
the  charter  does  not  speak.  Conceding  that, 
if  their  compensation  was  provided  for  in 
the  charter.  Its  provisions  would  prevail  over 
the  provisions  of  the  act,  both  as  to  the 
amount  and  as  to  the  manner  of  payment, 
the  necessary  conclusion,  In  the  absence  of 
such  charter  provisions.  In  view  of  this  prin- 
ciple. Is  that  the  act  Is  In  force,  and  that  the 
city  and  county  Is  bound  by  its  provtsions 
relating  to  the  compensation  of  the  probation 
officers  of  the  so-called  "Juvenile  court" 

The  defendant  contends  that  these  officers 
are  nothing  more  nor  less  than  deputy  sher- 
IfTs,  and  that  as  the  charter  provides  for  the 
numher  and  compensation  of  such  deputies, 
and  for  an  increase  In  their  numher  when 
necessary,  the  attempt  •ot  the  Legislature  to 
add  to  their  number  by  the  device  of  calling 
the  additional  deputies  probation  offices  Is 
unavailing  and  without  effect.  But  section 
5  of  article  11  confers  upon  the  Legislature 
plenary  power  to  prescribe  the  duties  of  sher- 
iffs and  other  county  officers.  Section  8^ 
does  not  say  that  the  duties  of  the  county 
officers  may  be  fixed  by  the  charter  of  a  con- 
solidated city  and  county.  That  power  still 
remains  with  the  Legislature.  The  duties  to 
be  performed  by  these  probation  officers  are 
In  some  respects  not  unlike  those  prescribed 
for  sheriffs  by  the  previous  laws  on  the  sub- 
ject. He  was  required  to  "obey  all  lawful 
orders  and  directions  of  all  courts  held  with- 
in his  county."  Pol.  Code,  f  415";  St  1907, 
p.  402,  i  41J>7.  Perhaps  the  Juvenile  court 
Jurisdiction  of  the  superior  court  could  have 
been  carried  on  within  the  city  and  county 
of  San  Francisco  by  requiring  the  sheriff 
and  his  deputies  to  execute  its  orders  and 
processes  In  that  behalf.    But  these  duties 
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are  of  a  charajcter  not  before  Imposed  upon 
aherlffs.  The  probation  officer  Is  required  to 
Inquire  Into  the  antecedents,  character,  fami- 
ly, history,  environments,  and  cause  of  de- 
linquency of  every  child  brought  before  the 
court,  to  be  present  In  court  and  represent 
the  Interests  of  such  child  upon  the  hearing 
as  to  Its  being  a  delinquent,  to  give  the  court 
such  information  and  assistance  upon  that 
hearing  as  the  court  may  require,  to  take 
charge  of  the  child  before  and  after  the  bear- 
ing if  so  ordered, 'and,  in  some  circumstances, 
be  is  required  to  act  in  a  capacity  similar  to 
that  of  a  guardian  of  such  child.  Section  6 
of  article  11  gives  the  Legislature  power  to 
create  such  other  county  offices  and  provide 
for  the  appointment  of  persons  thereto,  as 
public  convenience  may  require,  In  addition 
to  the  officers  speclflcally  named  therein. 
For  the  performance  of  these  new  duties, 
of  a  character  different  from  those  usually 
Imposed  on  sheriffs,  the  Legislature  undoubt- 
edly bad  the  power,  under  this  constitution- 
al provision,  to  create  a  new  county  office, 
and  provide  for  the  appointment  of  persons  to 
perform  the  duties  thereof  who  would  be 
county  officers.  And  as  the  city  charter  nel- 
tber  creates  such  an  office, '  prescribes  the 
duties  thereof,  nor  provides  any  compensa- 
tion for  the  persons  who  perform  the  same, 
there  Is  nothing  In  its  provisions  which  can 
In  any  way  affect  the  validity  and  force  of 
tbe  declaration  of  the  act  that  such  compen- 
sation must  be  paid  out  of  the  comity  treas^ 
ury.  The  treasury  of  the  city  and  county  of 
ean  Francisco  Is,  for  that  purpose,  a  county 
treasury. 

The  remaining  objection  is  that  the  ap- 
pointment of  these  probation  officers  is  an 
act  of  the  executive  department  of  the  state, 
and  that  the  Judge  of  the  superior  court,  be- 
ing an  officer  of  the  Judicial  department  of 
tbe  state,  cannot  be  vested  with  power  to  ex- 
ercise functions  belonging  to  the  executive 
department  Article  3  of  the  Constitution 
provides  that  "no  person  charged  with  tbe 
exercise  of  powers  properly  belonging  to 
one  of  those  departments  shall  exercise  any 
functions  appertaining  to  either  of  the  oth- 
ers, except  as  in  this  Constitution  expressly 
directed  or  permitted."  In  People  v.  Pro- 
Tines,  84  Cal.  525,  this  court  decided  that 
this  provision  of  the  former  Constitution, 
-which  Is  in  tbe  Identical  language  above 
given,  referred  to  the  respective  departments 
of  the  state  government,  and  not  to  tbe  lo- 
cal county  and  municipal  governments  which 
tbe  Legislature  might  establish.  -  The  superi- 
or court  is  one  of  tbe  courts  of  the  state,  and 
tbe  Judge  of  that  court  may  perhaps  be 
classed  as  a  person  charged  with  the  exercise 
of  powers  belonging  to  the  Judicial  depart- 
ment of  the  state.  But  the  probation  officers 
In  question  are  not  officers  of  the'  state  gov- 
ernment. They  are  minor  officers  of  the  lo- 
cal county  government.  The  appointment  of 
Buch  officers  is  not  necessarily  a  part  of  the 
duties  or  functions  of  the  executive  depart- 
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ment  of  the  state  government,  according  to 
the  system  outlined  in  the  Constitution.  Per- 
haps the  Legislature,  after  creating  such 
county  offices,  could  authorize  the  state  ex- 
ecutive to  appoint  persons  to  fill  them,  but 
It  is  no  part  of  the  constitutional  scheme  of 
government  that  such  appointments  should 
be  made  by  state  officials.  The  Judge  of  the 
superior  court,  when  he  appoints  these  pro- 
bation officers,  does  not  exercise  functions 
Intended  to  be  described  in  the  Constitution 
as  those  appertaining  to  tbe  executive  de- 
partment of  the  stata  It  Is  apparent  that 
the  act  does  not  conflict  with  this  provision 
of  the  Constitution. 

Furthermore,  the  appointment  of  persons 
to  discharge  duties  of  this  character,  acts 
necessary  to  be  done  to  enable  a  court  to 
transact  its  Judicial  work  In  an  orderly  and 
expeditious  manner,  or  necessary  or  even 
merely  convenient  to  the  exercise  of  Its  Juris- 
diction, has  always  been  recognized  as  a 
power  incidental  to  the  Judicial  office.  Tbe 
Legislature  may  indeed  provide  for  the  ap- 
pointment of  such  assistants  of  the  court 
by  tbe  executive  department,  or  by  election 
of  the  people,  and  thus  relieve  the  court  of 
the  burden  of  choosing  such  persons.  But  if 
the  Legislature  or  the  Constitution  should 
fall  to  provide  such  persons,  a  court  Invested 
with  Jurisdiction  would  have  all  the  powers 
necessary  to  its  convenient  exercise,  and 
could  appoint  such  assistants  as  might  be 
required.  And  doubtless  the  Legislature  can 
authorize  the  court  to  appoint  such  assist- 
ants.  Instances  are  not  wanting.  The  Su- 
preme Court  Is  authorized  to  appoint  bailiffs, 
secretaries,  phonographic  reporters,  a  libarl- 
an,  and  Janitors.  Code  Civ.  Proc.  |  266; 
Pol.  Code,  a  769,  2314 ;  Code  Civ.  Proc  |  47. 
The  district  courts  of  appeal  are  authorized 
to  appoint  a  stenographer  and  a  bailiff.  Pol. 
Code,  I  758.  These  powers  are  not  given  to 
the  courts  by  the  Constitution.  Ttiey  have 
never  been  considered  a  part  of  tbe  functions 
of  the  executive  department  of  the  state. 
The  Judges  of  the  superior  courts  appoint  re- 
ceivers, referees,  phonographic  reporters,  and 
guardians,  each  of  whom  may  be  said  to  be 
assistants  of  tbe  court,  necessary  to  the 
exercise  of  its  Jurisdiction.  The  functions 
of  these  probation  officers  are  In  some  re- 
spects similar  to  those  of  guardians.  In  oth- 
ers like  those  of  a  bailiff  or  sheriff,  and  In 
others  not  imlike  those  of  an  attorney.  Tbe 
appolQtment  of  persons  to  discharge  such 
duties  is  clearly  not  a  necessary  part  of  the 
functions  of  the  executive  department  of  the 
state  government. 

Indeed,  it  may  be  said  that  the  selection  of 
officers  Is  uot,  per  se.  abstractly  speaking,  an 
exclusive  function  of  the  executive  depart- 
ment It  may  be  done  by  the  people  by  elec- 
tion. The  executive  department  has  power  to 
appoint  the  executive  officers  pertaining  there- 
to, if  no  provision  for  their  election  Is  made, 
and  in  that  case  such  appointment  will  be  a 
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part  of  the  duties  of  that  department  But 
If  aBsistants  are  required  for  the  Jadldal  or 
legislative  departments,  and  no  provision  Is 
made  for  their  election,  there  Is  nothing  In 
the  Constitution  that  can  properly  be  con- 
strued to  require  that  the  appointment  of 
such  assistants  must  be  committed  to  the 
executive  department.  There  is  much  force 
In  the  concurring  opinion  of  Justice  Sawyer 
In  People  v.  Provlnes,  supra,  page  541  of  34 
Cal.,  that  the  appointment  of  an  officer  Is 
not  strictly  or  essentially  either  a  legisla- 
tive, executive,  or  Judicial  act,  within  the 
meaning  of  article  3  of  the  Constitution. 

For  the  reasons  here  given,  we  are  of  the 
opinion  that  the  appointment  of  the  proba- 
tion officers  in  the  city  and  county  of  San 
Francisco  was  lawfully  delegated  to  the 
Judge  of  the  superior  court,  and  that  the 
salary  provided  by  the  act  is  lawfully  pay- 
able out  of  the  treasury  of  the  city  and 
county. 

Let  the  writ  issue  as  prayed  for. 

We  concur:  ANGELLOTTI,  J.;  SLOSS, 
J.;  MELVIN,  J,;  LORIGAN,  J.;  HEN- 
SHAW,  J. 

(U7  Cal.  515) 

-UNITED  RKAIi  ESTATE  &  TRUST  CO.  t. 

BARNES,  Superintendent  of  Streets. 

(L.  A.  2,457.) 

(Supreme  Court  of  California.    March  30,  1910.) 

Appkai.  and  Ebbor  ({  781*)— Questions  Be- 

viBW ABLE— Moot  Questions. 

An  appeal  from  a  judgment  dismissing  a 
suit  to  enjoin  the  sale  of  land  for  a  delinquent 
assessment  taken  after  payment  nnder  protest 
to  avoid  a  sale  will  not  l>e  dismissed  as  pre- 
senting a  moot  question,  the  questions  whether 
on  the  reversal  of  the  judgment  the  superior 
court  may  under  Its  equity  powers  order  a  re- 
fund of  the  money  paid  under  protest,  and  as 
to  the  liability  of  the  sureties  on  the  under- 
taking on  the  issuance  of  the  temporary  injunc- 
tion, involve  the  merits. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  l>ec.  Dig.  S  781.»] 

In  Bank.  Appeal  from  Superior  Court,  San 
Diego  County;  T.  L.  Lewis,  Judge. 

Action  by  the  United  Real  Estate  &  Trust 
Company  against  T.  L.  Barnes,  as  Superin- 
tendent of  Streets  of  the  City  of  San  Diego. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.    Motion  to  dismiss  appeal  denied. 

Wadham  &  Prltchard,  for  appellant  Ward 
&  Wells,  for  respondent 

BBATTY,  C.  J.  Plaintiff  sought  to  enjoin 
the  defendant  from  selling  its  lot  in  8an  Di- 
ego to  satisfy  a  delinquent  assessment  for 
opening  a  street  through  an  assessment  dis- 
trict created  by  resolution  of  the  city  coun- 
cil. The  ground  of  the  action  was  the  alleged 
fraud  of  the  council  in  adjusting  the  bound- 
aries of  the  district  and  fraud  In  the  assess- 
ment A  temporary  injunction  was  Issued 
some  time  in  1908.     In  February,  1909,  de- 


fendant's demurrer  to  the  second  amended 
complaint  was  sustained,  and,  plaintiff  de- 
clining to  amend  further,  the  action  was  dis- 
missed. Upon  the  dismissal  of  the  action  the 
defendant  again  offered  the  lot  for  sale,  to 
prevent  which  plaintiff  paid,  under  protest 
the  amount  of  the  assessment,  penalties,  and 
costs  amounting  to  over  $1,100,  and  on  April 
2d  took  this  appeal  from  the  Judgmnit  The 
motion  to  dismiss  is  based  upon  the  ground 
that  the  payment  of  the  assessment,  etc.,  pat 
an  end  to  the  controversy  and  leaves  only  a 
moot  case.  It  is  not,  however,  by  any  means 
clear  that  it  Is  a  moot  case,  for  evidently  the 
claim  of  the  plaintiff  to  recover  the  money 
paid  nnder  protest  involves  the  same  ques- 
tions that  are  Involved  in  this  appeal ;  and 
it  claims  that  in  this  action,  if  the  judgment 
should  be  reversed,  the  superior  court,  as  a 
court  of  equity,  could  and  should  order  the 
defendant  to  refund  the  money  paid  under 
protest  as  a  condition  of  being  allowed  to  an- 
swer to  the  merits.  This  is  a  serious  ques- 
tion— ^new  In  this  state — which  lias  not  been 
adequately  presented  In  the  briefs  filed  on 
this  motion,  and  it  is  too  much  Involved  In 
the  merits  of  the  case  to  be  decided  on  a  mo- 
tion to  dismiss  the  appeal. 

There  is  a  question,  also,  as  to  the  right  of 
appellant  to  have  the  Judgment  of  this  court 
on  the  merits  of  his  .case,  in  view  of  the  lia- 
bility of  his  sureties  on  the  undertaking  re- 
quired upon  the  Issuance  of  the  temporary 
Injunction — a  question  also  new  In  this  state 
— and  upon  which  we  prefer  to  reserve  our 
opinion  until  the  question  above  stated  has 
been  disposed  of. 

Motion  denied. 

We  concur:  ANGELLOTTI.  J.;  SHAW, 
J.;  SLOSS,  J.;  HHNSHAW,  J.;  MELVIN. 
J.;   LORIGAN,  J. 

(157  Cal.  494) 
EDGAR  V.  McNAIR.     (L.  A.  2,267.) 

(Supreme  (Tourt  of  California.     March  30, 
1910.) 

1.  Public  Lands  (S  37*)  —  CEBTmOAT*  OF- 
Desert  Location— Titlb. 

Where,  in  an  action  for  land  claimed  under 
a  certificate  of  entry  as  a  desert  location,  de- 
scribed as  the  south  half  of  section  33  of  a 
designated  township  and  range,  the  evidence 
showed  that  the  description  in  the  certificate 
was  based  on  the  description  in  a  private  sur- 
vey, and  that  the  land  in  controversy  was  under 
the  government  surrey  in  sections  34  and  85, 
the  certificate  showed  no  title,  for  the  descrip- 
tion in  the  certificate  must  mean  the  south 
half  of  section  33  as  finally  located  by  an  offi- 
cial survey  of  the  federal  government, 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  I  81 ;   Dec.  Dig.  g  3T.»] 

2.  Public  Lands  (5  37*)— Desert  Location 
—Possession— Evidence. 

Where  there  was  no  evidence  that  a  claim- 
ant to  a  desert  location  bad  possession  of  It 
when  the  adverse  claimant  entered  on  the  land 
in  Septeniber,  1907,  or  that  the  claimant  waa 
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hi  poaseaslon  at  an;  time  wHhin  one  year, 
before  the  adverse  claimant  entered,  and  it  did 
not  appear  that  any  one  was  ever  on  the  land 
OD  behalf  of  the  claimant,  except  in  Jannarr, 
190C,  when  some  men  and  teams  were  employed 
a  little  more  than  a  day  and  a  half  at  work 
on  a  small  part  of  the  land,  there  was  nothing 
to  support  a  claim  of  possession  by  the  claim- 
ant previous  to  the  entry  of  the  adverse  claim- 
ant. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  $  81;    Dec.  Dig.  |  87.*] 

In  Bank.  Appeal  from  Superior  Court,  Im- 
perial County ;  Franklin  J.  Cole,  Judge. 

Action  by  J.  H.  Edgar  against  Jaifles  Mc- 
Nalr.  From  a  Judgment  for  plaintiff,  and 
from  an  order  denying  a  new  trial,  defendant 
appeals.    Beversed  and  remanded. 

M.  W.  Conkllng,  for  appellant.  F.  C.  Farr 
and  R.  D.  McPherrln  (D.  8.  Bwlng,  of  coun- 
sel), for  respondent 

PER  CURIAM.  Plaintiff  sued  for  posses- 
sion of  property  in  Imperial  county  describ- 
ed in  the  complaint  as  "the  south  half  of  sec- 
tion 33,  township  15  south,  range  15  east,  B. 
B.  M."  The  complaint  alleged  bis  quiet, 
peaceable,  and  exclusive  possession  of  the 
land  for  more  than  one  year;  defendant's 
wrongful  entry  and  taking  possession  of  the 
property  on  September  20,  1907;  plaintiff's 
written  demand  for  restoration  of  the  prem- 
ises, and  defendant's  refusal  to  comply  with 
It ;  and  plaintiff's  damage  in  the  sum  of  $150. 
The  answer  denies  plaintiff's  peaceable  or 
exclusive,  or  other,  possession,  or  that  while 
plaintiff  was  occupying,  or  in  x)ossesslon  of  it, 
defendant  entered  upon  said  land  or  any  part 
thereof,  or  took  or  held  possession  of  it,  or 
any  part  of  It  Judgment  was  In  favor  of 
plaintiff,  and  this  appeal  is  from  that  judg- 
ment, and  from  the  order  denying  a  motion 
for  a  new  trial. 

Plaintiff  Introduced  in  evidence  a  receipt 
showing  that  he  had  made  a  payment  of  $80 
to  the  land  office  on  August  21,  1905,  for  des- 
ert land,  using  the  same  description  as  that 
employed  in  the  complaint.  He  testified  that 
soon  after  receiving  his  certificate  of  entry 
from  the  land  office,  he  caused  a  small  amount 
of  clearing  and  leveling  to  be  done  upon  the 
property,  and  made  arrangements  with  his 
brother,  a  contractor,  to  prepare  the  entire 
tract  for  irrigation;  that  in  November,  1906, 
he  bought  820  shares  of  water  stock  In  Im- 
perial Water  Company  No.  1,  and  had  it  ap- 
plied to  this  tract  It  was  in  evidence  that 
locating  water  stock  upon  a  tract  of  land 
claimed  by  a  settler  under  the  desert  land 
act  was  the  usual  method  of  complying  with 
tbe  requirement  that  $1  per  acre  each  year 
sbould  be  expended  for  the  reclamation  of 
tbe  property. 

Defendant's  claim  was  based  upon  a  pur- 
chase of  the  asserted  Interest  of  one  Hollings- 
worth,  who  testified  at  the  trial  that  he  en- 
tered upon  the  land  in  October,  1904,  did  a 


small  amount  of  work,  and  In  August  of  the 
following  year  performed  labor  worth  $85. 
Mr.  Hollingswortb  also  stated  that  he  made 
application  to  the  land  office  for  a  desert 
location  on  the  property,  using  tbe  section 
.number  employed  by  the  Bothwell  survey, 
but  that  his  application  was  rejected  on  the 
ground  that  the  land  was  covered  by  a  filing 
of  one  McKInney.  From  this  decision  he  took 
an  appeal,  which  was  stQl  pending  what  he 
testified. 

There  is  much  learning  displayed  by  coun- 
sel for  both  litigants  In  discussing  the  effect 
of  the  various  surveys  in  Imperial  Valley  and 
the  status  of  claimants  asserting  rights  to 
property  described  according  to  their  lines. 
The  Bothwell  survey  and  that  called  the  "Im- 
perial" were  private  ones.  Mr.  Edgar  used 
the  former  in  getting  the  proper  description, 
as  he  supposed,  of  his  land.  While  it  was  as- 
serted at  tbe  trial  that  the  United  States  land 
office  recognized  the  Bothwell  survey,  there 
is  nothing  to  Indicate  that  Edgar  explained 
to  the  registrar  how  he  got  his  description. 
The  land  is  described  as  the  S.  %  of  section 
33,  township  15  S.,  range  15  E.,  'S.  B.  M. 
This,  of  course,  must  mean  the  south  half 
of  that  section  as  finally  located  by  the  ap- 
proved official  survey  of  the  United  States. 
One  of  the  witnesses  for  defendant  testified 
with  reference  to  the  property  in  dispute: 
"The  land  In  question  by  Imperial  Land  Com- 
pany survey  would  be  the  N.  W.  %  of  section 
36,  and  the  (N.  E.  %  of  35.  By  the  Hender- 
son survey  it  would  be  the  B.  %  of  the  N.  E. 
%  of  34  and  the  N.  W.  %  of  35  and  the  W. 
%  of  the  N.  B.  14  of  35 ;  that  Is,  practically. 
I  mean  by  the  Henderson  survey  the  town- 
ship survey  recently  made  by  United  States 
Deputy  Surveyor  A.  A.  Henderson,  the  most 
recently  approved  government  survey."  It 
win  thus  be  seen  that  by  the  Henderson  sur- 
vey— the  only  official  admeasurement  of  that 
land — the  property  in  dispute  is  part  of  sec- 
tions 34  and  35.  The  respondent's  certificate, 
therefore,  purports  to  give  him  title  to  land 
of  which  he  has  never  bad  or  claimed  posses- 
sion— ^1.  e,  the  land  which  the  Henderson  sur- 
vey would  describe  as  the  south  half  of  sec- 
tion 33 — but  the  land  which  Is  the  subject  of 
this  litigation  is  placed  by  the  official  and  con- 
clusive survey,  that  of  Henderson,  In  parts  of 
sections  34  and  35.  Eklgar,  therefore,  gains 
nothing  as  to  this  land  by  his  certificate,  and 
has  shown  no  title.  He  is  forced  to  rely  whol- 
ly on  an  asserted  previous  possession.  The 
evidence  is  not  sufficient  to  support  a  finding 
that  Edgar  had  such  possession  of  the  land, 
or  ttiat  he  held  it  when  McNalr  entered  up- 
on the  property.  Nor  Is  it  shown  that  he  was 
In  possession  at  any  time  within  one  year  be- 
fore McWalr  entered.  W.  A.  Edgar,  respond- 
ent's brother,  did  some  work  upon  a  small 
part  of  the  land  In  controversy  in  January, 
1906.     Some  men  and  four  teems  were  em- 
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ployed  a  little  more  than  a  day  and  a  half 
at  tbat  work.  It  does  not  appear  that  any 
one  was  ever  on  the  land  at  any  other  time 
on  Edgar's  behalf.  Such  a  showing  was  in- 
sufficient to  support  a  claim  of  a  possession 
previous  to  that  of  appellant. 

The  Judgment  and  order  are  reversed,  and 
the  cause  remanded. 

JBEATT7,  C.  J.,  does  not  participate  In  the 
foregoing. 

(1S7  Ctd.  442) 

HORSESHOE   PIBE  AMUSEMENT  CO.  ▼. 
SIBLEY  et  al.     {U  A.  2,490.)   • 

(Supreme  Court  of  California.     March  28, 
1910.) 

1.  CoppoBATiows    (f   76*)— Stock— StTBSCiiiP- 
nows— Validity. 

A  person  could  axree  to  pay  in  certain  In- 
Btallments  a  subscription  to  a  trustee  for  stock 
in  a  corporation  to  be  subsequently  formed,  aft- 
er a  specified  amount  had  been  subscribed  for 
SDcb  purpose,  upon  demand  therefor,  payment 
not  depending  upon  the  creation  of  the  corpora- 
tion, and  would  be  liable  thereon,  regardless  of 
any  obligation  due  to  the  relation  of  stock- 
holder, and  hence  the  fact  that  such  person's 
name  was  not  included  in  the  articles  of  incor- 
poration would  be  no  defense. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  t  215;   Dec  Dig.  {  76.*] 

2.  PaBTIES     (§    6*)— I»LAINTir»'— RBAi    Pabty 
IN  Intebest. 

Where  a  person  contracted  with  a  trustee 
to  buy  stock  in  a  proposed  corporation,  the 
agreement  being  BoIeI:r  for  the  benefit  of  such 
corporation,  the  promise  was  in  legal  effect  to 
pay  to  the  corporation  when  organized,  and, 
though  the  corporation  was  not  named  in  the 
contract,  no  formal  assignment  thereof  from  the 
trustee  to  the  corporation  was  necessary  to  en- 
able the  corporation  to  sue  thereon ;  It  being 
the  real  party  in  interest  and  entitled  to  sue 
under  the  express  provisions  of  Code  Civ.  Proc. 
S  367,  though  the  trustee,  being  a  trustee  of 
an  express  trust,  might  also  sue  under  the  ex- 
press provisions  of  section  369. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent. 
Dig.  a  OS;    Dec.  Dig.  {  e.*} 

3.  Cobpobatiohb   (I    90*)— Stock— StTBBCBiP- 
TiONS— Actions— DxrENSES. 

In  an  action  on  a  contract  to  buy  |1,500 
worth  of  corporate  stock  and  pay  therefor  upon 
calls  for  60  per  cent,  of  the  amount  subscribed, 
it  was  no  defense  tbat  the  calls  were  for  a 
less  sum  than  50  per  cent.,  the  subscriber  not 
bring  prejudiced  thereby;  nor,  where  such  sub- 
scriber had  voluntarily  paid  all  but  $700  of  the 
subscription,  could  she  escape  liability  on  the 
ground  that  such  balance  was  less  than  50  per 
cent,  of  the  whole  sum  subscribed. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {386;   Dec.  Dig.  {  90.*] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;  Frederick  W.  Houser,  Judge. 

Action  by  the  Horseshoe  Pier  Amusement 
Company  against  Lnella  Sibley  and  husband. 
From  a  judgment  for  plaintiff  and  an  order 
denying  a  new  trial,  defendants  appeal.  On 
rehearing  after  a  Judgment  of  affirmance 
in  the  District  Court  of  Appeal.  Affirmed  on 
opinion  of  the  Court  of  Appeal. 


Tanner,  Taft  &  Odell,  for  .appellants. 
Force  Parker  and  Anderson  &  Anderson,  for 
respondent 

MELVIN,  J.  The  Judgment  and  order  of 
the  lower  court  In  this  case  was  affirmed  by 
the  District  Court  of  Appeal  and  ttiis  court 
granted  a  rehearing  In  order  that  we  nJght 
further  consider  the  effect  upon  the  con- 
tract, which  was  the  basis  of  the  action, 
and  upon  the  rights  arising  therefrom,  of 
the  organization  of  the  plaintiff  cori>oration 
withotft  including  the  name  of  Luella  Sib- 
1^  in  the  list  of  subscribers.  A  further 
study  of  the  matter  has  convinced  us  that 
while,  under  certain  circumstances,  such  ac- 
tion might  operate  as  an  estoppel  against  the 
corporation,  preventing  it  from  pursuing  its 
claim  that  the  defendant  was  a  stockholder, 
this  is  not  a  case  for  the  application  of  the 
doctrine  of  estoppel  announced  in  Monterey 
&  Salinas  Valley  R.  R.  Co.  v.  Hlldreth,  53 
Cal.  123.  In  addition  to  tbat  which  is  writ- 
ten upon  this  subject  in  the  opinion  of  the 
District  Court  of  Appeal,  it  might  be  added 
that  Mrs.  Sibley,  who  made  certain  payments 
under  the  contract  to  the  corporation  long 
after  Its  organization,  is  herself  perhaps 
estopped  from  asserting  tbat  she  was  not  a 
subscriber  to  the  capital  stock.  If  the  ac- 
tion were  reversed  and  she  were  suing  for 
the  delivery  of  stock,  the  corporation  which 
had  accepted  payments  from  her  under  her 
contract  could  not  successfully  defend  upon 
the  ground  tliat  her  name  did  not  appear  up- 
on the  list  of  subscribers  to  the  capital  stock. 
Such  payments  and  their  acceptance  evi- 
dence a  mutual  obligation  binding  upon  both 
parties.  Perhaps  this  phase  of  the  matter 
could  not  be  considered  under  the  present 
form  of  the  pleading;  but,  if  a  new  trial 
were  ordered,  doubtless  the  court  would 
permit  such  proper  amendments  as  would 
Justify  a  ruling  upon  the  result  of  her  vol- 
untary payments  to  a  corporation  from 
which  she  had  demanded  no  stock.  We  are 
satisfied,  however,  with  the  opinion  of  the 
District  Court  of  Appeal,  which  we  hereby 
adopt: 

"Defendants  appeal  from  a  Judgment  and 
an  order  of  court  denying  their  motion  for  a 
new  trial.  George  Sibley  is  made  a  party 
defendant  by  reason  of  the  fact  that  he  Is 
the  husband  of  Luella  Sibley,  also  known  as 
Mrs.  George  Sibley. 

"The  action  is  founded  upon  a  certain 
agreement  alleged  to  have  been  signed  by  de- 
fendant, as  follows:  'I  hereby  .subscribe  $1,- 
500  to  be  used  In  the  construction  and  fitting 
out  of  a  Pleasure  Pier  running  from  or  near 
the  foot  of  Pier  avenue  to  or  near  the  foot 
of  Marine  street,  in  the  cities  of  Ocean  Park 
and  Santa  Monica,  Cal.,  and  amusement 
bnlldings  and  structures  connected  there- 
with; and  I  hereby  agree  to  pay  to  the  Ocean 
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Park  Bank,  trustee,  or  Its  assigns,  upon  de- 
mand. In  two  payments  of  50  per  cent,  each, 
at  anv  time  after  the  sum  of  $40,000  (Includ- 
ing iny  subscriptions)  has  been  subscribed 
for  said  purpose,  the  second  payment,  how- 
ever, not  to  be  called  for  until  at  least  CO 
days  after  demand  made  for  the  first.  It  Is 
expressly  understood  that  this  Is  a  subscrip- 
tion for  stock  in  a  corporation  to  be  here- 
after formed  to  build,  maintain,  and  operate 
said  pier,  buildings,  and  structures;  and  that 
I  am  to  receive  stock  in  said  corporation 
when  formed  in  the  proportion  that  my  said 
subscription  bears  to  the  total  capitalization 
of  such  corporation.    Mrs,  Geo.  Sibley.' 

"The  court  found:  That  defendant  Mrs. 
George  Sibley  executed  and  delivered  this 
agreement  to  the  Ocean  Park  Bank,  as  trus- 
tee, for  the  use  and  benefit  of  plaintiff,  which 
was  thereafter  incorporated  and  created  pur- 
suant to  and  in  consideration  of  said  agree- 
ment and  a  number  of  similar  agreements 
theretofore  executed  and  likewise  delivered. 
That  plaintiff  is  the  corporation  referred  to 
In  said  agreement  as  the  corporation  to  be 
thereafter  formed  to  build,  maintain,  and 
operate  th^  pleasure  pier  and  structures  con- 
templated in  said  agreement  That  in  ac- 
cordance with  the  terms  of  said  agreement 
plaintiff  did  construct  and  fit  out  said  pleas- 
ure pier  and  is  now  the  owner  and  in  the 
actual  possession,  control,  and  operation 
thereof;  that  more  than  $40,000  bad  been 
sutwcribed  for  the  purpose  contemplated  in 
said  agreement;  that  calls  were  made  for 
the  amount  of  said  subscriptions  as  fol- 
lows: In  November,  1905,  20  per  cent;  Feb- 
ruary, 1906,  30  per  cent;  May,  1906,  25  per 
-cent.;  June,  1906,  25  per  cent  That  defend- 
ant paid  $800  on  account  of  the  subscription 
made  in  said  agreement  and,  although  de- 
mand therefor  was  made,  refused  to  pay  the 
remainder  thereof,  amounting  to  $700.  That 
«t  the  time  of  making  the  demand  for  said 
$700,  the  balance  of  defendant's  subscription, 
plaintifT  tendered  to  her  the  amount  of  cap- 
ital stock  in  said  corporation  which  her  sub- 
scription bore  to  the  total  capitalization 
thereof.  That  no  representations  other  than 
contained  in  said  agreement  were  made  to 
said  defendant  for  the  purpose  of  inducing 
her  to  sign  the  same. 

"At  the  trial  it  was  stipulated  that  the 
name  of  defendant  Sibley  did  not  appear  in 
the  articles  of  incorporation  of  said  compa- 
ny as  one  of  the  stockholders  thereof,  nor  in 
any  of  the  papers  or  proceedings  relating  to 
"the  organization  of  the  company,  or  subse- 
quent increase  of  the  capital  stock  thereof. 
Notwithstanding  this  fact,  the  court  found 
tliat  by  virtue  of  said  agreement  defendant 
Sibley  was  a  subscriber  to  the  capital  stock 
of  the  corporation. 

"Appellant's  chief  contention  is  that  this 
finding  is  not  supported  by  the  evidence,  and 
that  by  reason  of  such  stipulation  plaintifT 
is  estopped  from  claiming  defendant  to  be  a 
-«ubscril>er  to  the  capital  stock,  for  the  rea- 


son that  her  name  did  not  appear  as  a  stock- 
holder in  the  articles  of  incorporation.  In 
support  of  such  claim  appellant  cites  tlie 
case  of  M.  &  S.  V.  B.  R.  Co.  ▼.  Hildretb,  63 
Cai.  123.  In  that  case  the  action  was  by  a 
corporation  to  recover  assessments  levied 
upon  stock  alleged  to  have  been  ovraed  by 
the  party  sued.  The  only  point  Involved 
therein  was  the  defendant's  obligation  to 
pay  the  assessments  levied  upon  the  stock, 
the  ownership  of  which  he  disclaimed.  In 
the  case  at  bar,  however,  the  obligation  of 
defendant  Sibley  is  not  founded  upon  her 
ownership  of  stock  in  plaintiff  corporation, 
nor  upon  any  assessment  levied  thereon  in 
accordance  with  the  provisions  of  section 
332  of  the  Civil  Code;  but  such  obligation 
rests  solely  and  alone  upon  the  written  agree- 
ment and  promise  to  pay  the  sum  subscribed 
to  be  used  In  the  construction  of  the  pleasure 
pier  and  amusement  buildings  and  struc- 
tures connected  therewith.  Clearly,  the  con- 
tract Is  a  valid  one.  Under  the  terms  there- 
of, the  payment  of  the  amount  subscribed 
did  not  depend  upon  the  creation  of  the  cor- 
poration; but  she  agreed  to  pay  the  same  to 
the  trustee  named  at  any  time  after  $40,000 
had  been  subscribed  for  such  purpose,  upon 
demand  therefor,  in  installments  of  60  per 
cent  each,  the  second  installment  being  pay- 
able not  less  than  60  days  after  the  first 
payment.  While'  she  was  entitled  to  the 
stock,  delivery  of  which  was  tendered  her, 
the  question  of  her  membership  therein  is 
wholly  foreign  to  the  controversy ;  plain- 
tiff's right  to  recover,  as  we  have  seen,  rest- 
ing upon  an  express  promise  to  pay,  not  ui>- 
on  an  obligation  due  to  the  relation  of  stock- 
holder. West  V.  Crawford,  80  Cal.  19,  21 
Pac.  1123;  San  Joaquin  L.  &  W.  Co.  v.  Beech- 
er,  101  Cal.  70,  35  Pac.  349.  'A  stockholder 
may  expressly  agree  to  pay  the  amount  of 
his  subscription  immediately,  or  at  stated 
times, .  and  thus  relieve  the  corporation  of 
the  duty  of  making  calls.  He  wilt  be  liable 
to  pay  upon  such  contract  according  to  its 
terms.'  Kohler  v.  Agasslz,  99  Cal.  9,  33  Pac. 
741;  California  Southern  Hotel  Co.  v.  Cal- 
lender,  94  Cal.  120,  29  Pac.  859,  28  Am.  St 
Rep.  99. 

"Appellant  also  insists  that  in  the  absence 
of  an  assignment  of  the  agreement  by  the 
trustee  to  whom  the  subscription  was  made 
payable,  plaintiff  cannot  maintain  suit  to 
enforce  payment  In  view  of  the  findings 
heretofore  referred  to,  and  the  further  find- 
ing that  said  agreement  'was  made  solely 
for  the  benefit  of  plaintiff,'  no  formal  as- 
signment was  necessary.  That  plaintiff  was 
not  named  in  the  agreement  Is  immaterial, 
for,  notwithstanding  such  fact,  it  clearly  ap- 
pears that  the  subscription  was  made  for 
its  benefit  and  in  contemplation  of  its  crea- 
tion. 'In  legal  effect,  the  promise  of  defend- 
ant was  to  pay  to  the  plaintiff  corporation 
when  organized.'  Marysville,  etc.,  Co.  v. 
Johnson,  93  Cal.  538,  29  Pac.  126,  27  Am.  St 
Rep.  215.    Plaintiff  was  the  real  party  in  In- 
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terest,  and  therefore  conld  maintain  the  ac- 
tion. Code  Olv.  Proc.  f  367;  Western  De- 
veJopment  Co.  v.  Emery,  61  Cal.  611.  Its 
right  In  this  respect  is  unaffected  by  the  fact 
that  the  Ocean  Park  Bank,  as  trustee  of  an 
express  trust,  might  also,  by  virtue  of  the 
provlslmis  of  section  369,  Code  dr.  Proc., 
have  maintained  a  like  salt 

"There  Is  no  merit  In  the  contentlmi  that 
the  calls  or  demands  as  made  were  for  a 
less  sum  than  50  per  csit  of  the  amount 
subscribed.  Defendant  could  not  be  prej- 
udiced by  such  fact  Moreover,  she,  having 
voluntarily  paid  all  of  her  subscription  ex- 
cept a  balance  of  $700,  is  in  no  position  to 
insist  that  ^e  be  released  from  her  obliga- 
tion upon  the  ground  that  such  balance  is 
less  than  50  per  cent  of  the  whole  sum  sub- 
scribed. 

"A  nuinber  of  objections  are  urged  to  the 
rulings  of  the  court  in  admitting  testimony ; 
but  they  are  largely  based  upon  appellant's 
theory  that  the  contract  was  nonenforceable 
by  reason  of  the  fact  that  defendant's  name 
was  omitted  from  the  articles  of  incorpora- 
tion,, and  are  fully  answered  In  discussing 
that  point. 

"There  was  no  abuse  of  discretion  on  the 
part  of  the  court  in  reserving  Its  decision  up- 
on defendant's  motion  for  a  nonsuit  It  was 
properly  denied. 

"A  careful  examination  of  all  the  points  to 
which  our  attention  has  been  called  in  ap- 
pellant's brief  discloses  no  prejudicial  error, 
and,  as  said  by  this  court  in  Los  Angeles 
National  Bank  v.  Vance,  98  Pac.  68,  'upon 
every  principle  of  right  and  justice,  as  well 
as  upon  authority,'  the  Judgment  and  order 
should  be,  and  are,  affirmed." 

We  concur:  SLOSS,  J.;  ANGELLOTTI, 
J.;  SHAW,  3.;  LORIOAN,  J.;  HENSHAW,  J. 


(U7  Cal.  481) 

OBAIO    V.    SUPERIOR   COURT   OP    SAN 

JOAQUIN  COUNTY  et  al.    {Sac.  1,741.) 

(Supreme  Court  of  California.    March  29,  1910. 

Rehearing  Denied  April  27,  1910.) 

1.    MUNIOIPAI,    COBPOEATIONS    ({    155*)— OUT- 
OKBS— RKHOVAI/— JUBISDICnON. 

Under  Const  art.  20,  {  16,  relating  to  the 
terms  of  office  of  any  officer  or  commiBsloner, 
which  was  amended  on  November  6,  1906,  by 
adding  the  proTiso  that,  in  case  of  any  officer  or 
employ^  of  any  municipality  governed  under  a 
legally  adopted  charter,  the  provisions  of  such 
charter  with  reference  to  the  term  of  office  or 
dismlBsal  of  such  officer  shall  control,  where 
the  provisions  of  a  freeholders'  charter  provide 
for  the  removal  of  municipal  officers  by  the 
municipal  authorities,  the  superior  rourt  has 
no  jnnsdiction  to  remove  such  officers  under 
Pen.  Code,  {  758,  and  the  following  sections, 
providing  for  the  removal  of  civil  officers,  other- 
wise than  by  impeachment,  for  certain  misde- 
meanors. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  842-345 ;  Dec.  Dig. 
t  155.»] 


2.  Mttnioipai,  Cobporatioits  (i  185*)— Offi- 
cers—Poucsb   DeIpabtment— RekovaI/>— Atr- 

THOKITT. 

Const,  art.  11,  f  8%,  provides  that  free- 
holders' charters  may  provide  for  the  reguiatioa 
and  government  of  boards  of  police  commission- 
ers and  the  municipal  police  force.  Stocirton 
aty  Charter  (St.  1905,  p.  861),  {  131.  place* 
the  police  and  fire  department  under  a  )>oard 
of  three  commissioners  elected  by  ttie  city  coun- 
cil ;  section  135  (page  851)  provides  that  the  of- 
ficers and  members  of  such  departments  shall  be 
appointed  by  the  board,  and  prohibits  removals 
except  for  cause  established  after  due  investiga- 
tion and  trial  as  therein  provided.  Section  136 
(St.  1889,  p.  610)  authorizes  the  board  to  hear 
all  charges  against  any  officer  or  member  and 
to  take  such  action  thereon  as  is  most  conduciv* 
to  tile  efficiency  of  the  departments,  and  sec- 
tion 143  (St  IOCS,  p.  852)  makes  any  member 
or  employe  guilty  of  anjr  legal  offense,  inef- 
ficiency, etc.,  liable  to  reprimand,  suspension,  or 
dismissal.  Charter,  I  32,  defines  the  duties  of 
the  mayor  and  requires  Iiim  to  lay  l>e{ore  the 
council  or  city  or  district  attorney  any  miscon- 
duct or  neglect  of  official  duty  which  he  may 
discover.  Held,  that  the  charter  provisions  con- 
templated that  the  police  and  fire  commission- 
ers sliould  liave  exclusive  authority  to  dismiss 
members  of  the  police  and  fire  departments  pur- 
suant to  such  provisions,  so  that  the  superior 
court  had  no  jurisdiction  of  proceedings  to  re- 
move a  policeman  of  the  city  of  Stockton  under 
Pen.  Code,  g  758,  and  the  following  sections, 
providing  for  the  removal  of  civil  officers  for 
certain  misdemeanors  in  office. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  497;  Dec.  Die.  i 
185.»] 

In  Bank.  Application  for  writ  of  prohibi- 
tion, prayed  to  be  directed  against  the  Su- 
perior Court  of  San  Joaquin  County  >nd  Hon. 
W.  B.  Nntter,  Judge  thereof.    Writ  issued. 

Clary  &  Louttlt,  for  petitioner.  Geo.  P. 
McNoble  and  Max  Orimm,  for  respondents. 

ANGEILLOTTI,  J.  Plaintiff  was  at  the 
time  of  the  Institution  of  this  proceeding  cap- 
tain of  police  and  a  policeman  of  the  city  of 
Stockton.  The  object  of  the  proceeding  was 
to  obtain  a  writ  of  prohibition  restraining 
the  superior  court  of  San  Joaquin  county 
from  trying  him  upon  an  accusation  present- 
ed to  said  court  by  the  grand  jury  of  San 
Joaquin  county  under  the  provisions  of  sec- 
tion 768  et  seq.  of  the  Penal  Code,  providing 
fee  the  removal  of  civil  officers  otherwise 
than  by  impeachment,  charging  him  with  cer- 
tain misdemeanors  in  office.  The  sections  re- 
ferred to  provide  for  an  accusation  In  writ- 
ing made  to  the  superior  court  by  the  grand 
Jury  against  any  district,  county,  township, 
or  municipal  officer,  for  willful  or  corrupt 
misconduct  In  office,  notice  to  the  accused,  a 
trial  by  jury,  and,  in  the  event  ot  conviction, 
a  judgment  "that  the  defendant  be  removed 
from  office."  The  main  claim  of  plalntilf 
and  the  only  one  that  it  will  be  necessary  to 
consider  is  that  by  reason  of  certain  provi- 
sions of  the  Stockton  charter,  the  exclusive 
jurisdiction  In  the  matter  of  the  removal 
from  office  of  officers,  members,  and  employes 
of  the  police  and  flre  departments  of  the  city 


*Kor  otber  cases  se*  same  topic  and  aectloo  NVMBBR  In  Dec.  A  Am.  D  «■.  1907  to  date,  A  Reporter  Indexe* 
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of  Stockton  is  with  the  board  of  police  and 
fire  commissioners  of  that  city,  and  that  the 
superior  court  Is  therefore  without  Jurisdic- 
tion in  the  matter  of  this  accusation. 

in  the  case  of  CofCey  v.  Superior  Court,  147 
Gal.  525,  82  Pae.  75,  a  similar  contention  was 
made  on  behalf  of  the  chief  of  police  of  the 
city  of  Sacramento,  and  it  was  held  that  the 
provisions  of  the  Sacramento  charter  were 
not  such  as  to  show  an  Intention  to  confer 
ezclpsive  Jurisdiction  on  the  city  trustees, 
the  official  body  vested  In  that  dty  with  the 
control  of  the  police  department;  the  court 
saying:  "There  is  nowhere  In  the  charter 
any  provision  which  in  terms  confers  ezda- 
Bive  Jurisdiction  upon  the  board  of  trustees 
to  proceed  against  and  remove  municipal  of- 
ficers, nor  is  there  apparent  In  any  of  the 
charter  provisions  an  intention  that  its  provi- 
sions should  supersede  the  provisions  of  the 
general  law  as  found  in  the  sections  of  the 
Penal  Code  relative  to  the  removal  of  delin- 
quent officials  from  offlca" 

Subsequent  to  the  decision  In  the  Coffey 
Case,  viz.,  on  NovemtMr  6,  1906,  section  16  of 
article  20  of  the  state  Constitution,  relating 
to  terms  of  office,  was  amended  by  addbig 
the  following  proviso:  "Provided,  however, 
that  in  the  case  of  any  officer  or  employe  of 
any  municipality  governed  under  a  legally 
adopted  charter,  the  provisions  of  such  char- 
ter with  reference  to  the  tenure  of  office  or 
the  dismissal  from  office  of  any  such  officer 
or  employ^  shall  control."  This  amendment 
was  In  line  with  what  was  declared  in  Dinan 
T.  Superior  Court,  6  Cal.  App.  221,  01  Pac. 
808,  to  l>e  "the  policy  of  the  state,  and  the 
tendency  of  the  late  decisions  and  constitu- 
tional amendments  to  broaden  the  scope  of 
municipal  corporations  governed  by  charters 
as  to  their  own  affairs,  to  allow  them  to  gov- 
ern themselves,  and  to  prescribe  their  own 
rules  and  regulations  as  to  affairs  which  are 
purely  municipal."  There  can  be  no  serious 
question  that  the  object  of  this  constitutional 
provision  was  to  make  it  clear  that  provi- 
sions of  a  freeholders'  charter  should  control 
in  the  matter  of  the  dismissal  from  office  of 
any  officer  or  employe  of  a  municipality,  and 
it  was  very  properly  recognized  in  the  opin- 
ion of  the  learned  District  Court  of  Appeal 
in  this  proceeding  that  such  provisions  "would 
not  control"  if  such  an  officer  or  employe  can 
be  removed  by  the  superior  court  under  the 
sections  of  the  Penal  Code  heretofore  referred 
to,  where  the  charter  provisions  contemplate 
that  the  whole  matter  of  removals  shall  be 
in  the  hands  of  the  appropriate  municipal  au- 
thority. The  question,  then,  is  whether  the 
charter  provisions  of  the  city  of  Stockton  do 
so  contemplat'e. 

It  is  to  be  borne  in  mind  that  section  8% 
of  article  11  of  the  Constitution  provides  that 
It  shall  be  competent  to  provide  in  freehold- 
ers' charters,  "(3)  for  the  manner  In  which, 
the  times  at  which,  and  the  terms  for  which 
the  members  of  the  boards  of  police  commis- 
sioners shall -be  elected  or  appointed;  and  for 


the  constitution,  regulation,  comitensatlon, 
and  government  of  such  l>oards  and  of  the 
municipal  police  force."  By  the  charter  of 
Stockton,  the  police  and  fire  departments  are 
placed  under  the  management  of  a  board  of 
three  commissioners,  elected  by  the  city  coun- 
cil. Section  131,  Charter;  St  1905,  p.  851. 
Section  IM  of  the  charter  provides:  "The 
officers,  members  and  employes  of  the  police 
and  fire  departments  shall  be  appointed  by 
the  board,  but  no  appointment  oi  removal 
shall  be  made  for  political  purposes,  nor  shall 
any  removal  be  made  except  for  cause  estab- 
lished to  the  satisfaction  of  the  board  after 
due  investigation  and  trial,  as  herein  provid- 
ed." St  1905.  p.  861.  By  section  136  of  the 
charter  (St  1889,  p.  610)  the  board  is  invest- 
ed with  power  to  -hear  and  determine  all 
complaints  of  misconduct,  inefficiency,  "or 
other  charges"  against  any  officer,  member, 
or  employe,  and  "to  take  such  action  thereon 
as  shall  be  most  conducive  to  the  mainte- 
nance, discipline  and  .efficiency  of  said  de- 
partments," and  section  143  (St  1905,  p.  852) 
provides  that  any  officer,  member  or  empioyA 
"guilty  of  any  legal  offense,  inefficiency,"  etc., 
"shall  be  liable  to  be  punished  by  reprimand, 
forfeit  of  pay  for  a  specified  time,  suspension 
or  dismissal  from  the  department  of  which 
he  may  be  an  officer,  member  or  employe." 

It  appears  to  us  that  these  provisions  very 
clearly  show  the  intention  that  the  matter  of 
employment,  retention,  and  dismissal  of  of- 
ficers, members,  and  employes  of  the  police 
and  fire  departments  of  the  city  of  Stockton 
shall  be  in  the  hands  of  the  police  apd  fire 
commissioners  of  that  city,  their  control 
thereof  to  be  exercised  in  accord  with  the 
provisions  of  the  ctiarter,  free  of  any  interfer- 
ence at  the  hands  of  any  other  authority  as 
long  as  their  acts  are  in  accord  with  the  char- 
ter provisions.  Not  only  are  they  given 
the  management  of  those  departments  and 
expressly  invested  with  power  to  hear  and 
determine  all  complaints  for  any  cause,  and 
to  take  such  action  as,  in  their  Judgment, 
shall  be  most  conducive  to  "the  maintenance, 
discipline  and  efficiency  of  said  departments," 
Including  not  only  the  removal  of  the  of- 
fender (which  is  the  only  penalty  under  the 
Penal  Code  provision),  but  also  the  imposi- 
tion of  a  lesser  penalty,  such  as  suspension, 
forfeit  of  pay,  or  reprimand,  if  they  deem  it 
conducive  to  the  best  interests  of  the  depart- 
ment to  which  the  offender  belongs,  but  it  is 
further  expressly  eipilcltly  provided  that  no 
•fremoval"  of  any  officer,  member,  or  employe 
shall  be  made  "except  for  cause  established 
to  the  satisfaction  of  the  board,  after  due  in- 
vestigation and  trial."  It  would  be  difficult 
to  express  more  clearly  than  Is  done  by  these 
various  provisions  that  ^the  commissioners 
shall  be  the  sole  Judges  in  the  matter  of  com- 
plaints against  any  officer,  member,  or  em- 
ploye of  these  departments,  involving  simply 
the  question  whether  he  should  be  removed 
from  his  office  or  employment  Of  course,  as 
was  said-  by  the  Distrlot  Court  of  Appeal,  in 
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Dlnan  t.  Superior  Oonrt,  snpra,  If  any  such 
ofBcer  or  employe  should  commit  an  offense 
against  the  laws  of  the  state,  "he  would  be 
subject  to  trial  under  such  laws,"  and  to 
punishment  thereunder;  but  the  provisions 
of  the  Penal  Code  here  involved  "deal  only 
with  the  removal  from  office  fpr  misconduct 
in  office"— a  matter  which,  under  our  Con- 
stitution, so  far  as  officers  and  members  of 
the  police  department  of  the  municipality  are 
concerned,  may  properly  be  regulated  by  the 
provisions  of  a  freeholders'  charter  of  such 
municipality. 

The  provisions  of  the  Sacramento  charter 
Involved  In  Coffey  v.  Superior  Court,"  supra, 
were  essentialy  different  from  those  of  the 
Stockton  charter  that  we  have  referred  to. 
The  general  intent  to  Invest  exclusive  control 
In  the  municipal  authorities  was  nowhere  ap- 
parent, and  the  charter  was  entirely  destitute 
of  any  provision  to  the  effect  that  officers  or 
members  of  the  police  department  should  not 
be  removed  except  for  cause  "established  to 
the  satisfaction  of  the  board."  Under  these 
circumstances  a  section  of  the  Sacramento 
charter  relative  to  the  duties  of  the  mayor, 
requiring  blm,  among  other  things,  to  lay 
before  the  "board  of  trustees,  city  attorney, 
or  district  attorney"  any  official  defalcation, 
willful  neglect  of  duty,  or  official  misconduct 
of  hn  officer  which  he  may  discover,  "in  order 
that  the  public  interests  may  be  protected 
and  the  person  In  default  be  proceeded  against 
according  to  law,"  was  given  some  weight  In 
determining  whether  it  was  Intended  by  the 
charter  framers  that  the  Jurisdiction  of  the 
board  of  trustees  in  the  matter  of  removal 
should  be  exclusive.  A  very  similar  provl- 
slon  Is  to  be  found  in  section  32  of  the  Stock- 
ton charter,  defining  various  duties  of  the 
mayor.  It  being  provided  that  such  informa- 
tion shall  be  laid  before  "the  council,  city  at- 
torney, or  district  attorney,"  and  much  re- 
liance is  placed  on  this  provision  by  counsel 
representing  the  defendants.  But  we  thlnlc 
that.  In  view  of  the  presence  in  that  charter 
of  the  other  provisions  to  which  we  have  re- 
ferred, provisions  which  substantially.  In  the 
language  of  the  Coffey  Case,  "in  terms  con- 
fer exclusive  Jurisdiction  upon"  the  board  of 
police  and  fire  commissioners  in  the  matter  of 
removals  from  the  police  and  fire  d^art- 
ments,  this  provision  Is  not  Important  in  the 
consideration  of  the  question  before  us. 
There  is  ample  room  for  the  application  of 
this  provision  without  appljrlng  It  to  the  mat- 
ter of  removal  of  members  of  the  police  and 
fire  departments,  to  which  matter,  in  view  of 
the  other  provisions,  it  apparently  has  no  ap- 
plication. 

The  case  before  us,  in  Its  material  facts, 
does  not  differ  from  the  case  of  Dinan  v.  Su- 
perior Court,  6  Cal.  App.  217,  91  Fac.  806,  In 
which  the  superior  court  of  the  city  and 
county  of  San  Francisco  was  restrained  from 
trying  a  similar  accusation  against  the  chief 


of  police  of  that  dty  and  county,  on  the 
ground  that  the  charter  thereof  provided  the 
exclusive  method  in  such  cases.  There  is  no 
substantial  difference  between  the  provisions 
of  such  charter  and  the  charter  of  Stockton 
In  regard  to  such  matters.  The  San  Fran- 
cisco charter  gave  the  same  ample  powers  to- 
the  police  commissioners  as  does  the  Stock- 
ton charter  to  the  police  and  fire  board,  and 
It  was  provided  that  "no  member  of  the  de- 
partment shall  be  subject  to  dismissal  for 
any  cause,  •  •  ♦  except  after  a  fair  and 
impartial  trial  before  the  commissioners." 
This  provision  occupied  the  same  relative 
position  In  the  charter  of  San  EYanclsco  as 
does  the  provision  against  removal  in  the 
Stockton  charter,  being  in  that  portion  there- 
of devoted  to  the  powers  and  duties  of  the- 
commissioners  Invested  with  control  of  the 
police  department  It  means  the  same  thing 
as  does  the  Stockton  provision.  We  entirely- 
approve  the  views  expressed  by  the  District 
Court  of  Appeal  tn  that  casa 

E^m  what  we  have  said.  It  follows  that 
the  superior  court  of  San  Joaquin  county  1» 
without  Jurisdiction  to  entertain  the  accusa- 
tion against  petitioner. 

Let  a  peremptory  writ  of  prohibition  ls8n» 
as  prayed. 

We  concur:  SLOSS,  J.;  LORIGAN,  J.; 
MELVIN,  J. ;  HENSHAW,  J. 

(157  Cal.  4g7>- 

BRIARE  V.  STTPBRIOR  COURT  OF  COUN- 
TY OF  SAN  JOAQUIN  et  al.    (Sac.  1.743.) 

(Supreme  Court  of  California.     March  29^ 
1910.) 

In  Bank.    Application  for  writ  of  prohibition, 
rayed    to    be    directed    against    the    Superior 

Jourt  of  the  County  of  San  Joaquin,  and  the 

Honorable    Frank    H.    Smith,    Judge    thereof. 

Writ  Issued. 
Ashley  &  Nenmiller,  for  appellant.     Oeo.  F. 

McNoble,  Dist  Atty.,  for  respondents. 

PER  C7URIAM.  This  Is  an  application  for- 
writ  of  prohibition.  The  questions  involved  are 
the  same  as  those  involved  in  Craig  v.  Superior 
Court  et  al.  (Sac.  No.  1,741,  this  day  decided) 
108  Pac.  310.  Ujran  the  authority  of  that 
case,  the  writ  must  issue. 

Let  a  peremptory  writ  of  prohibition  issue  as- 
prayed. 

(UT   Cal.  49T> 

PROVIDBNCB"  JEWELRY  CO.  t.  NAGEL. 
(L.  A.  2,448.) 

(Supreme  Court  of  California.    March  80, 1910.>- 

1.  Affeal  and  Ebbob  (I  1050*)— Rbview— 
Habmless  Ebbob  —  Rulirob  as  to  Evi- 
dence. 

The  admissibility  of  evidence  under  speoial 
averments  in  the  answer  will  not  be  considered 
on  appeal,  where  the  evidence  objected  to  was 
admissible  under  the  general  issue  pleaded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and. 
Error,  Cent.  Dig.  {  4154 ;   Dec  Dig.  {  1050.*] 
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2.  Sales  (S  52*)^Salb  ob  Cohbiokuknt  fob 

Sale— Evidence. 

Bvidence  held  to  justify  the  finding  that 
the  transaction'  between  the  parties  was  a  con- 
signment of  goods  for  sale,  and  not  a  aale  of  the 
goods. 

[ESd.  Note.— For  other  cases,  se«  Sales,  Gent 
Dig.  {  137;   Dec  Dig.  {  52*1 

8.  EviDENCX  ({  434*)  —  Faboi.  IWidknox  — 

Fraud. 

Where  defendant  claims  that  the  contract 
under  which  plaintiff  claims  he  sold  goods  to  de- 
fendant was  procured  by  fraud,  evidence  is  ad- 
missible to  show  the  circumstances  under  which 
the  contract  was  procured. 

[E!d.  Note.— For  other  cases,  see  Bvidence, 
Cent.  Dig.  S  2014 ;    Dec.  Dig.  {  434.*] 

Sloss,  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Ooort, 
Orange  County ;  Z.  B.  West,  Judge. 

Action  by  the  Providence  Jewelry  Com- 
pany, a  corporation,  against  A.  Nagel.  De- 
fendant bad  Judgment,  and  plaintiff  appeals. 
Affirmed. 

F.  C.  Spencer,  for  appellant  Tipton  ft 
Cailor,  for  respondent. 

PER  CURIAM.  The  district  court  of  ap- 
peal for  the  second  district  having  failed  to 
agree  on  a  decision  in  this  case  it  was  certi- 
fied to  this  court  for  determination.  The 
following  opinion  written  by  Justice  Allen  of 
that  court  and  concurred  in  by  Justice  Tag- 
gart,  is  approved  and  adopted  as  the  opinion 
«f  this  court: 

"Appeal  by  plaintiff  upon  a  bill  of  excep- 
tions from  a  Judgment  rendered  in  favor  of 
defendant  The  action  was  one  for  the  price 
and  value  of  merchandise  of  the  market  value 
of  $370.30  alleged  to  have  been  sold  and  de- 
livered by  plaintiff  to  defendant  The  an- 
tswer  denies  the  sale  or  the  acceptance  of  the 
goods  upon  any  promise  or  agreement  to 
pay  the  said  sum  of  money  or  any  price  or 
at  all. 

"We  forbear  any  discussion  of  questions 
raised  as  to  the  sufficiency  of  the  evidence 
to  support  certain  averments  in  an  answer 
denominated  a  separate  and  distinct  answer, 
for  the  reason  that  all  of  the  testimony  ad- 
duced upon  the  trial,  the  admissibility  or 
the  effect  of  which  is  questioned  by  the  spec- 
ifications, was  admissible  under  tiie  general 
Issue  raised  by  the  denial.  Wendllng,  etc., 
Co.  V.  Glenwood,  etc.,  Co.,  163  Cal.  411  [96 
Pac.  1029].  Upon  the  trial  of  the  action,  the 
court  found  that  the  allegations  in  the  plaln- 
tifTs  complaint  which  averred  the  sale  and 
delivery  of  the  goodd  \inder  a  contract  of 
purchase  were  untrue.  Appellant  specifies  as 
error  the  incorrectness  of  this  finding.  The 
record  discloses  that  upon  the  trial  plaintiff 
offered  in  evidence  an  order  received  by  plain- 
tiff for  the  shipment  of  the  goods  mentioned. 
The  essential  portions  of  this  order  were  aa 
follows : 

"  'Following  is  a  list  of  goods  for  our  $379.- 
80  order: 


"  'On  condition  that  the  purchaser  complies 
with  all  the' terms  of  this  order  at  the  time 
and  in  the  manner  stated  hereon,  promptly 
meets  any  obligations  entered  into  with  the 
Providence  Jewelry  Company,  uses  ordinary 
diligence  in  the  sale  of  these  goods,  will  sell 
nothing  at  a  less  profit  than  is  usually  charg- 
ed on  Jewelry,  and  will  make  out  and  send 
to  the  Providence  Jewelry  Company,  by  mail 
quarterly,  a  report  showing  the  goods  on 
hand,  at  which  .time  be  will  take  advantage 
of  the  exchange  privilege  herein  set  forth, 
the  Providence  Jewelry  Company  guarantees 
that  tbe  gross  profits  from  the  sale  of  the 
goods  purchased  herein  shall  be  fifty  per 
cent  of  the  amount  of  this  order,  and  if  tbe 
profits  do  not  amount  to  fifty  per  cent  as 
above  provided,  the  Providence  Jewelry  Com- 
pany will  buy  back  and  pay  tbe  original  in- 
voice price  for  all  goods  remaining  on  band 
unsold,  or  will  pay  by  Chicago  or  New  York 
draft  a  sufficient  amount  to  make  up  the  de- 
ficiency, at  the  expiration  of  this  agreement 
Terms  of  payment:  Six  per  cent  discount 
for  cash  in  fifteen  days,  or  one-fourth  of  the 
amount  due  In  six  months,  one-fourth  in 
eight  months,  one-fourth  in  ten  months,  one- 
fourth  in  twelve  months,  without  interest 
The  above  terms  of  credit  will  only  be  allow- 
ed if  acceptances  to  our  order  are  given  with- 
in fifteen  days  from  date  of  invoice.  Other- 
wise terms  are  net  cash  30  days.  Same 
terms  shall  apply  on  all  re-orders  for  these 
goods.'  Here  follows  an  Itemized  statement 
of  the  goods,  with  the  catalogue  price,  occupy- 
ing several  pages  of  manuscript  followed  by 
the  following : 

"  'The  Providence  Jewelry  Co.  will  replace 
free  of  charge  any  article  not  wearing  satis- 
factorily. Exchange  privilege.  Any  goods 
contained  in  this  order  may  be  exchanged 
for  different  styles,  patterns  or  other  articles 
purchased  In  this  order,  any  time  within 
three  years  and  after  compliance  with  terms 
of  settlement.  The  Providence  Jewelry  Co. 
will  send  purchaser  of  this  order  600  adver- 
tising cards,  600  commutation  cards  and  100 
sliver  spoons,  wild-rose  pattern,  extra  plate, 
for  advertising  purposes  to  be  distributed  aa 
follows:  Purchaser  shall  furnish  names  of 
100  persons,  to  each  of  whom  the  Providence 
Jewelry  Company  will  mall  three  advertising 
cards  and  an  order  on  purchaser  for  one 
spoon;  each  order  when  properly  filled  out 
with  tbe  name  and  address  of  three  persons, 
to  each  of  whom  the  holder  of  the  order  has 
delivered  an  advertising  card,  shall  be  good 
for  one  spoon  at  purchaser's  store.  /  Addi- 
tional spoons  will  be  given  by  purchaser  with 
every  $10  purchase  of  merchandise  at  bis 
store.  Purchaser  agrees  to  account  for  spoons 
by  sending  all  receipted  orders  to  the  Provi- 
dence Jewelry  Co.  Date  Feb.  1, 1907. 
"'Providence  Jewelry  Co.,  Rock  Island,  111. 

"  'Gentlemen:  On  your  approval  of  this  or- 
der deliver  to  us  at  your  earliest  convenience 
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F.  O.  B.  transportation  companies,  either  at 
distributing  point  or  at  factory  point,  the 
above  described  goods,  and  no  others,  on  the 
terms  and  conditions  herein  set  forth,  and  no 
others,  all  of  which  I  have  read  and  found 
complete  and  satisfactory. 

"  '[Signed]  A.  NageU 

"  'Providence  Jewelry  Co.  will  send  their 
bond  in  the  sum  of  $300  to  the  merchant  be- 
fore he  commences  selling  their  goods.' 

"It  further  appears  In  evidence  upon  the 
part  of  plaintiff  that  under  this  order  the 
goods  were  shipped  to  defendant,  and  the 
bond  of  $300  conditioned  upon  the  faithful 
performance  of  the  contract  was  forwarded 
by  plaintiff  on  February  7th ;  that  on  Febru- 
ary 2l8t  Nagel  notified  the  company  that  the 
jewelry  had  arrived;  that  he  had  sent  the 
names  of  the  families  some  days  ago;  that 
he  was  In  a  dilemma  as  to  whether  he  had 
made  a  mistake,  and,  'If  so,  I  am  in  for  It' 
Thereafter  plaintiff  wrote  defendant  a  letter 
the  effect  of  which  was  to  notify  him  that 
plaintiff  would  Insist  upon  the  contract  as 
one  of  sale;  It  further  appears  that  the  ac- 
ceptances mentioned  in  the  order  were  for- 
warded to  Nagel,  who,  in  reply,  notified  the 
plaintiff  that  he  refused  to  sign  the  accept- 
ances. 

"There  was  evidence  offered  upon  the  part 
of  defendant  tending  to  show  that  this  writ- 
ten order  offered  in  evidence  by  plaintiff  was 
signed  under  the  following  circumstances: 
That  the  representative  of  plaintiff  called  at 
defendant's  place  of  business  and  proffered 
to  put  in  a  stock  of  jewelry  In  a  case  about 
four  feet  long;  that  he  would  be  around  every 
three  .months  and  check  up  the  goods  that 
had  been  sold  by  defendant  and  replace  them 
with  new  goods ;  that  he  would  send  a  case 
BO  that  when  the  defendant  got  reedy  to  turn 
the  jewelry  over.  In  case  he  did  not  want  to 
handle  the  Jewelry,  they  could  pay  him  back 
the  freight;  that  he  was  induced  to  sign  the 
order  because  the  representative  told  him  he 
had  nothing  to  lose  In  this  proposition,  that 
plaintiff  carried  the  stock;  that  the  represent- 
ative had  no  samples  of  the  goods,  nothing 
but  a  catalogue;  that  this  representative 
made  the  selection  of  all  the  goods  Included 
In  the  order  and  Inserted  the  list  in  the  or- 
der after  It  was  signed  and  delivered;  that, 
when  defendant  received  the  goods,  he  did 
not  open  the  package,  but  shipped  it  short- 
ly thereafter  by  express  to  the  plaintiff, 
who  refused  to  receive  It  from  the  express 
company,  in  whose  hands  It  still  remains 
subject  to  plaintiff's  order.  This  he  did 
for  the  reason  that  he  could  see  from  the 
correspondence  that  they  claimed  it  was  a. 
sale  Instead  of  a  commission  proposition;  that 
when  they  sent  him  the  four  acceptances  he 
then  discovered  that  it  was  an  attempt  to 
effect  a  sale;  that  he  also  returned  the  guar- 
anty bond.  Another  witness  In  behalf  of  de- 
fendant, who  was  present,  testified  that  the 
representative  of  plaintiff  told  the  defendant 
that.  If  be  did  not  want  to  keep  the  business 


up,  he  could  return  the  goods;  that  the  case 
in  which  the  goods  were  held  and  the  goods 
all  would  belong  to  plaintiff  and  that  Nagel 
was  to  pay  only  for  Just  what  he  sold;  that 
the  representative  was  to  come  around  every 
three  months  collecting  and  everything  that 
was  tarnished  he  would  replace  with  new 
goods ;  that  the  representative  picked  out  the 
goods,  and  said,  If  they  did  not  sell  well,  they 
would  make  a  change,  because  they  wanted 
the  goods  sold;  that  on  these  representations 
he  handed  the  paper  introduced  by  Blaintlff 
as  the  order,  but  then  Incomplete,  to  Nagel, 
and  told  him  to  sign  It  so  that  they  would 
ship  the  goods,  and  they  would  put  them  In 
and  it  would  be  practically  the  same  as  on 
commission;  that  Nagel  signed  the  paper 
and  handed  It  back  to  him,  'and  I  don't  think 
he  had  time  to  read  It.  He  just  wrote  his 
name  across  the  back  and  handed  it  to  him.' 

"We  are  of  opinion  that  It  cannot  be  said 
that  there  was  no  testimony  to  Justify  the 
findings  of  the  court,  that  this  transaction 
did  not  amount  to  a  sale.  The  written  order 
upon  its  face  would  Indicate  that  an  absolute 
sale  was  not  intended;  In  fact,  it  Is  so  adroit- 
ly worded  that  the  true  intent  can  scarcely 
be  gathered  from  the  terms  of  the  Instru- 
ment It  Is  such  a  paper  as  might  well  trap 
the  unwary,  and,  when  Its  peculiar  terms 
are  considered  in  connection  with  the  testi- 
mony offered  by  the  defendant  that  It  was 
executed  under  a  direct  representation  and 
statement  that  the  title  to  the  goods  did  not 
pass  and  that  they  were  to  be  received  by 
defendant  and  sold  upon  commission,  there 
Is  sufficient  to  warrant  the  finding  of  the 
court. 

"The  objection  interposed  by  plaintiff  to 
oral  testimony  In  relation  to  the  circumstan- 
ces under  which  the  order  was  signed  were 
not  well  taken.  As  said  in  Maxson  v.  Llew- 
elyn, 122  Cal.  199  [54  Pac.  734].  The  receipt 
of  such  testimony  Is  not  to  vary  or  contradict 
the  writing,  'but  It  goes  upon  the  Idea  that 
the  writing  offered  In  evidence  was  not  the 
Instrument  of  the  party  whose  name  is  signed 
to  it,  that  It  was  procured  under  such  circum- 
stances by  the  other  side  as  estops  that  side 
from  using  it  or  relying  on  its  contents;  not 
that  it  may  be  contradicted  by  oral  testimo- 
ny, but  that  It  may  be  shown  by  such  testi- 
mony that  It  cannot  be  lawfully  used  against 
the  party  whose  name  is  signed  to  it'  The 
testimony  of  the  defendant's  witnesses  which 
was  accepted  by  the  court  as  true  clearly  in^ 
dicates  that  the  minds  of  the  parties  did  not 
meet  that  there  was  In  fact  no  contract  be- 
tween them  as  appears  in  the  -written  order, 
and  that  the  same  was  executed  under  such 
circumstances  as  would  estop  plaintiff  from 
claiming  any  benefit  thereunder.  It  seems 
clear  that  a  fraud  was  practiced  upon  defend- 
ant by  this  representative  of  plaintiff,  and 
that  his  signature  to  the  ordfer  was  procured 
by  misrepresentation  and  fraud  sufficient  to 
vitiate  the  instrument.  The  defendant  had  a 
right   to    rely   upon    the   representations   of 
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plaintiff's  agent  tbat  the  written  Instrument 
presented  for  signature  was  but  an  order  to 
send  tbe  goods  for  sale  on  commission,  and 
plaintiff,  in  an  action  between  the  original 
parties,  Is  not  in  a  position  to  say  that,  hav- 
ing practiced  this  fraud,  defendant  must  still 
be  bound  because  he  did  not  distrust  plain- 
tiff and  signed  without  an  Independent  ex- 
amination. We  do  not  think  the  rule  that 
the  injured  party  must  show  that  he  has 
availed  himself  of  the  means  of  information 
existing  at  the  time  of  the  transaction  before 
he  will  be  heard  to  say  that  he  was  deceived 
by  the  misrepresentations  of  the  other  party 
should  be  carried  to  the  extent  of  holding 
that,  under  the  circumstances  of  this  case, 
defendant  should  be  bound  by  a  written  in- 
strument at  variance  with  the  terms  of  the 
actual  agreement,  and  which  he  was  induced 
to  sign  by  misrepresentation  upon  the  part  of 
plaintiff.  Los  Angeles,  etc.,  Co.  v.  New  Liv- 
erpool Salt  Co.,  150  Cal.  27  [87  Pac.  1029]. 
We  are  not  prepared  to  say  that  the  evidence 
showing'  fraud  in  this  case  was  not  dear  and 
convincing.  The  trial  court  appears  to  have 
given  It  that  effect  and  with  its  judgment  we 
are  content 
"Judgment  aflSrmed." 

SLOSS,  J.,  dissents.    BEATTY,  G  J.,  does 
not  participate  In  the  foregoing. 


(137  CaJ.  472) 

JEJx  parte  ROBERTS.    (Cr.  1,576;) 
(Supreme  Gonrt  of  California.    March  29,  1910.) 

1.  Cbhiinal  Law  (5  IS*)— Statdtobt  Provi- 
sions— CONSTBUCnOIf. 

Where  a  statute  begins,  "all  persons,"  etc., 
and  proceeds  to  state  several  apparently  inde- 
pendent offenses  and  sets  off  each  clause  de- 
fining such  offenses  by  appropriate  punctuation, 
ending  with  a  provision  imposing  a  punishment 
for  its  violation,  the  language  relating  exclusive- 
ly to  each  offense  is  not  affected  by  that  de- 
scribing the  other  offenses  ;  each  being  construed 
as  if  it  stood  alone,  and  was  read  in  connection 
with  the  general  words  applying  to  all  the  of- 
fenses created. 

[EM.    Note.— For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  H  13,  14;   Dec.  Dig.  S  13.*] 

2.  Oauino  (§  72%,*  New,  vol.  8,  Key  No. 
Series)  —  Offenses  —  Receiving  Money  as 
Stakeholdeb— Statutoky  Provisions. 

Pen.  Code,  i  337a,  makes  every  person  who 
receives,  registers,  records,  or  forwards  any  mon- 
ey wagered  by  or  for  any  other  person  or  sells 
pools  upon  the  result  of  any  contest  of  skill, 
speed,  etc.,  of  man  or  beast  or  upon  any  chance 
or  contingency,  or  who,  being  the  owner,  lessee, 
or  occupant  of  any  building,  etc.,  knowingly  per- 
mits the  same  to  be  used  for  any  of  those  pur- 
poses or  therein  employs  any  device  for  record- 
ing wagers,  etc.,  or  becomes  a  custodian  for  gain, 
hire,  or  reward  of  any  money  wagered  upon 
such  result,  punishable  by  imprisonment.  Held, 
that  the  first  clause  created  a  separate  offense 
and  forbade  any  person  from  receiving  money 
wagered  by  or  for  another  upon  any  contingent 
event. 

3.  Gamino  (I  83*)  —  Prosecutions  —  Com- 
plaint—Construction. 

A  complaint  charging  that  accused  without 
consideration  or  reward  became  the  custodian  of 


$10,  then  and  there  wagered  by  two  others  with 
each  other  upon  the  result  of  a  horse  race,  only 
charged  an  offense  under  the  first  clause  of  the 
statute,  and  not  under  the  last  clause  punishing 
one  who  as  owner,  etc.,  permits  any  room  to  be 
used  for  the  purposes  stated  in  the  first  clause. 

[Ed.  Note. — For  other  cases,  see  Gaming,  Cent 
Dig.  i  219;    Dec.  Dig.  §  83.*] 

4.  Oahino  (§  63*)— Statutes  — Rkpeal  —  In- 

ooNSisiENT  Clause. 

Since  the  first  clause  of  the  statute  requires 
that_  the  person  receiving  the  money  must  have 
received  it  as  custodian  for  the  parties  to  the 
wager  in  order  to  constitute  an  offense,  irrespec- 
tive of  whether  the  stakeholder  owns  or  leases 
a  place  for  such  business  or  receives  a  reward, 
while  the  second  clause  in  effect  pei-mits  the 
receipt  of  wagered  money,  if  not  received  for 
gain  in  some  of  the  places  named  therein,  the 
latter  clause  is  inconsistent  with  part  of  the 
first  clause  forbidding  the  receiving  of  wagered 
money  as  a  stakeholder  under  any  circumstan- 
ces, so  as  to  make  it  inoperative,  under  the  rule 
that,  where  a  later  clause  in  a  statute  is  irrecon- 
cilably inconsistent  with  a  preceding  clause,  the 
later  clause  repeals  the  former  as  far  as  incon- 
sistent therewith. 

[EM.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  {  120;   Dec  Dig.  $  63.*] 

In  Bank.  In  the  matter  of  the  application 
of  W.  W.  Roberts  for  a  writ  of  habeas  cor- 
pus. Writ  granted,  and  petitioner  ordered 
released  from  custody. 

Carroll  Cook  and  Henry  Ach,  for  petition- 
er. U.  S.  Webb,  Atty.  Gen.,  and  Raymond 
Benjamin,  Deputy  Atty.  Gen.,  for  respondent 

SHAW,  J.  The  petitioner  was  arrested  up- 
on a°  complaint  which  it  is  claimed  alleges  a 
violation  of  section  337a  of  the  Penal  Code. 
He  contends  tbat  it  does  not  charge  any 
public  offense  whatever,  and  upon  that  con- 
tention he  has  sued  out  a  writ  of  habeas  cor- 
pus. It  is  admitted  that  no  crime  is  charged 
against  him,  unless  it  be  under  the  aforesaid 
section. 

The  charge  In  substance  is  that,  without 
consideration,  gain,  hire,  or  reward,  at  some 
place  in  San  Francisco  not  descril>ed,  be  be- 
came the  custodian  and  depositary  of  $10  in 
money,  then  and  there  bet  and  wagered  by 
two  other  persons  with  each  other,  upon  the 
result  of  a  horse  race  then  al>out  to  take 
place.  Although  comprising  but  a  single 
sentence,  section  337a  of  the  Penal  Oode  cre- 
ates many  distinct  offenses.  It  begins  by  the 
phrase  "every  person,"  and  each  subsequent 
clause  is  connected  therewith  by  appropriate 
punctuation.  It  is  written  In  the  disjunctive 
throughout  and  the  several  offenses  therein 
described  are  apparently  as  distinct  and  in- 
dependent of  each  other  as  if  they  bad  b'een 
enacted  in  separate  sections.  In  general, 
when  such  form  of  expression  is  used,  the 
effect  of  the  language  pertaining  exclusively 
to  each  offense  described  is  not  affected  or 
modified  by  the  words  used  solely  in  describ- 
ing the  other  offenses,  but  the  description  of 
each  is  to  be  construed  as  if  it  stood  alone, 
and  were  read  in  connection  with  the  general 
words  applying  to  all.    The  section  contains 


•For  other  case*  see  lam*  topic  and  lectlon  NUUBBR  In  Deo.  *  Am.  Diga.  1907  to  date,  &  Reporter  Indexes 
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two  clauses  which  it  Is  necessary  to  com- 
pare and  construe,  In  order  to  determine  the 
sufficiency  of  the  charge.  Separated  from 
the  other  parts  of  the  section  and  placed  In 
paragraphs  In  the  order  In  which  they  oc- 
cur,   they    are    as    follows:    "Every   person 

•  •  ♦  who  receives,  registers,  records  or 
forwards,  or  purports  or  pretends  to  receive, 
register,  record,  or  forward,  In  any  manner 
whatsoever,  any  money,  thing  or  considera- 
tion of  value,  bet  or  wagered,  or  offered  for 
the  purpose  of  being  bet  or  wagered  by  or  for 
any  other  person,  or  sells  pools  upon  any 
such  result;  ♦  ♦  •  or  who,  being  the  own- 
er, lessee,  op  occupant  of  any  room,  9hed, 
tenement,  tent,  booth  or  building,  float  or 
vessel,  or  part  thereof  or  of  any  grounds 
within  this  state,  knowingly  permits  the  same 
to  be  used  or  occupied  for  any  of  these  pur- 
poses, or  therein  keeps,  exhibits  or  employs 
any  device  or  apparatus  for  the  purpose  of 
recording  or  registering  such  bets  or  wagers, 
or  the  selling  of  such  pools,  or  becomes  the 
custodian  or  depositary  for  gain,  hire  or  re- 
ward of  any  money,  property  or  thing  of 
value,  staked,  wagered  or  pledged,  or  to  be 
wagered  or  pledged  upon  any  such  result: 

♦  ♦  •  Is  punishable  by  Imprisonment  In  a 
county  Jail  or  state  prison  for  a  period  not 
less  than  thirty  days  and  not  exceeding  one 
year."  The  words  "such  result"  In  these 
clauses  refers  to  a  previous  clause  reading 
as  follows:  "Upon  the  result  of  any  trial  or 
contest  of  skill,  speed,  or  power  of  endurance, 
of  man  or  beast  or  between  men  or  beasts, 
or  upon  the  result  of  any  lot,  chance,  casual- 
ty, unknown  or  contingent  event  whatsoever." 
The  language  of  the  first  clause  In  order,  re- 
lating to  the  receiving  of  money  or  ttdngs 
bet  or  wagered.  Is  not  in  Itself  ambiguous  or 
uncertain  in  meaning.  As  plainly  as  words 
can  declare.  It  forbids  every  person  from  re- 
ceiving money  bet  or  wagered  by  or  for  any 
other  person  upon  the  result  of  a  horse  race, 
or  upon  any  contingent  or  unknown  event.  It 
may  require  some  stretch  of  credulity  to  be- 
lieve that  the  Legislature  could  have  enacted 
a  penal  law  making  an  act  which  may  be  so 
trivial  a  felony,  but,  when  a  reading  of  the 
act  discloses  that  it  has  been  enacted,  there 
can  be  no  misunderstanding  of  Its  meaning 
or  effect,  if  it  stands  alone  and  without  qual- 
Iflcatlon. 

The  complaint  plainly  shows  that  It  was 
not  Intended  to  charge  a  violation  of  the  sec- 
ond clause,  but  exindustria,  to  exclude  that 
clause  from  consideration.  It  does  not  aver 
that  the  petitioner  was  the  owner,  occupant, 
or  lessee  of  any  place  of  the  kind  specified  in 
that  clause,  or  at  all,  and  it  states  that  he 
became  a  custodian  and  depositary  of  the 
money  "not  for  gain,  hire  or  reward,"  thus 
eliminating  the  conditions  essential  to  the 
commission  of  a  crime  under  the  second 
clttUM.  If  It  describes  an  offense  at  all,  it  is 
an  offense  defined  in  the  first  clause.  In  ef- 
fect, one  who  receives  money  of  another  be- 
comes the  custodian  thereof,  and  conversely. 


one  who  becomes  a  custodian  of  money  re- 
ceives it  If  the  rule  that  the  exact  language 
of  the  statute  need  not  be  followed  In  char- 
ging an  offense  and  that  words  of  like  import 
will  suffice,  particularly  In  a  complaint  for  a 
preliminary  examination,  is  applied,  the  com- 
plaint in  substance  charges  that  the  petition- 
er received  the  money  alleged  to  have  been 
wagered.  If  this  be  so,  the  complaint  char- 
ges an  offense  under  the  first  clause,  If  that 
clause  Is  not  modified,  qualified,  or  partially 
repealed  by  the  second  clause.  Whether  or 
not  it  is  so  affected  is  the  only  question  to  be 
decided. 

To  constitute  a  criminal  acceptance  of  such 
money  under  the  first  clause,  it  is  necessary 
that  it  be  received  for  the  use  of  the  parties 
to  the  bet  or  wager,  and  not  as  the  due  or 
right  of  the  person  receiving  It  He  must 
take  It  as  their  property,  and  not  as  his  own. 
If  he  receives  it  in  payment  of  a  debt  or  as 
a  gift,  he  commits  no  offense,  and  the  fact 
that  it  was  the  identical  money  or  thing  which 
had  been  wagered  by  the  party  or' parties 
from  whom  he  received  it  is  Immaterial.  In 
that  case  he  would  be  no  party  to  the  bet  or 
wager  which  the  law.  Intends  to  denounce  as 
criminal.  In  order  to  constitute  a  crime  un- 
der the  first  clause,  therefore,  the  person  re- 
ceiving the  money  must  do  so  as  custodian 
or  depositary  for  the  parties  to  the  bet  or 
wager  and  must  act  as  such  for  some  period 
of  time,  however  brief.  If  that  clause  alone 
is  considered,  It  would  be  immaterial  that  he 
does  not  keep,  lease,  or  own  a  place  for  such 
business  or  tiiat  he  receives  it  neither  for 
gain,  hire,  or  reward.  Under  the  second 
clause.  It  Is  necessary  that  both  of  these 
elements  shall  exist  to  constitute  the  crime 
there  defined.  The  second  clause  in  effect  ex- 
cepts and  permits  all  receiving  which  is  not 
for  gain,  hire,  or  reward  and  which  is  not 
done  in  some  one  of  the  places  mentioned 
by  one  who  uses  or  occupies  such  place  for 
that  purpose.  It  Is  therefore  to  that  extent 
Inconsistent  with  that  part  of  the  first  clause 
which  forbids  the  receiving  of  such  money 
for  the  use  of  the  parties  to  the  bet  or  wager 
anywhere,  or  under  any  circumstances.  (We 
speak  now  of  one  who  receives  the  money, 
and  not  of  one  who  merely  owns  or  leases 
such  a  place  and  permits  Its  use  by  others 
for  such  purposes.)  The  rule  applicable  to 
a  statute  in  which  a  later  clause  is  found  to 
be  irreconcilably  inconsistent  with  a  preced- 
ing clause  is  that  the  clause  later  in  position 
operates  as  a  repeal  of  the  former  clause,  so 
far  as  It  Is  inconsistent  "The  part  of  a  stat- 
ute later  In  position  in  the  same  act  or  sec- 
tion is  deemed  later  in  time,  and  prevails 
over  repugnant  parts  occurring  before,  though 
enacted  to  take  effect  at  the  same  time.  This 
rule  is  applicable  where  no  reasonable  con- 
struction will  harmonize  the  parts."  1  Lewis' 
Suth.  Stat  Const  |  280.  See,  also,  Einerlo 
V.  Alvarado,  64  Oal.  C09,  2  Pac.  418:  Pol. 
Code,  i  44Si;  Harrington  v.  Rochester,  10 
Wend.  (N.  Y.)  651;   Brauagan  v.  Dulaney,  & 
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Colo.  412,  8  Pac.  689;  Powers  r.  Barney,  5 
Blatchf.  203.  No.  11,361;  Bk  parte  Thomas, 
113  Ala.  1,  21  South.  870;  Hand  ▼.  Steple- 
ton,  135  Ala.  162.  167,  38  South.  68»;  Van 
Horn  V.  State,  46  Neb.  77,  64  N.  W.  365; 
Omaha,  etc.,  Co.  v.  Kragscow,  47  Neb.  611, 
66  N.  W.  658.  Applying  this  rule,  it  is  dear 
that  the  provision  of  the  first  clause,  so  far 
as  it  relates  to  the  mere  receiving  of  mone; 
or  property  bet  or  wagered,  is  practically  in- 
operative, and  that  the  only  conditions  under 
which  the  receiving  alone  will  be  criminal 
are  those  mentioned  In  the  second  clause. 
A«  the  complaint  against  the  petitioner  ex- 
pressly negatives  the  existence  of  some  of 
these  conditions,  and  falls  to  aver  the  others, 
and  does  not  charge  that  he  either  register- 
ed, recorded,  or  forwarded  the  money  receiv- 
ed, as  specified  in  the  first  clause,  it  fails  to 
charge  an  offense  under  either  clause  of  the 
section.  The  petitioner  is  entitled  to  his  dis- 
cbarge. 

What  we  have  said  concerning  the  incon- 
sistency between  the  two  clauses  applies  only 
to  the  part  of  the  first  clause  relating  to  the 
•"receiving"  of  money  or  things  bet  or  wager- 
ed. It  has  no  necessary  bearing  upon  so 
much  of  the  first  clause  as  relates  to  a  person 
who  "records,  registers,  or  forwards"  such 
money  or  things.  Those  acts  are  different 
from  merely  receiving  and  involve  other  ele- 
ments, intents,  and  results. 

It  is  ordered  that  the  petitioner  be  released 
from  custody  under  the  warrant,  and  that  his 
bail  upon  the  issuance  of  the  writ  herein  be 
exonerated. 

We  concur:    ANQELiLOTTI,  J. ;   SLOSS,  3. 

HENSHAW,  J.  I  concur  In  the  Judgment 
for  the  following  reasons: 

Section  33Ta  of  our  Penal  Code  Is  in  all 
essentials  (saving  that  of  the  penalty  pre- 
scribed) an  exact  re-enactment  of  section  351 
of  the  Penal  Code  of  the  state  of  New  York. 
It  is  a  familiar  rule  that,  when  one  state  en- 
acts a  statute  taken  from  the  books  of  a  sis- 
ter state,  the  construction  which  the  courts 
of  the  latter  state  have  put  upon  the  statute  is 
of  great  value  and  of  high  persuasive  force  in 
Its  interpretation.  If  a  reading  of  this  stat- 
ute did  not  clearly  disclose,  as  I  think  It  does, 
that  Its  principal,  if  not  Its  sole,  object  is  to 
prevent  bookmaklng  and  pool  selling,  the  con- 
struction which  the  courts  of  New  York  have 
put  upon  it  would  resolve  all  possible  doubt 
The  courts  of  New  York  were  called  upon  to 
consider  this  law  in  the  light  of  a  provision 
of  their  Constitution  of  1894,  which  provided 
(article  1,  8  9):  "Nor  shall  any  lottery,  or  the 
sale  of  lottery  tickets,  pool  selling,  bookmak- 
lng, or  any  other  kind  of  gambling  hereafter 
be  authorized  or  allowed  within  this  state, 
and  the  Legislature  shall  pass  appropriate 
laws  to  prevent  offenses  against  any  of  the 
provisions  of  this  section."  No  such  provi- 
sion Is  found  in  the  Constitution  of  Califor- 
nia, and,  as  this  state  adopts  the  common 


law  where  the  statutes  are  silent,  It  follows, 
as  at  common  law,  that  the  mere  laying  of  a 
bet  or  wager  upon  an  Indifferent  subject  is 
not  illegal.  "The  distinction  has  always  been 
observed,"  says  Wharton,  Criminal  Law,  par. 
2,  p.  446,  "between  betting  or  gambling  and 
maintaining  a  gambling  house  or  a  place  to 
which  people  resort  to  gamble.  While  at  com- 
mon law  wagers  on  Indifferent  subjects  were 
legal  and  might  be  enforced,  a  gambling  bouse 
or  a  resort  for  gamblers  was  a  public  nui- 
sance, for  which  its  keeper  might  be  indict- 
ed." And  the  Court  of  Appeals  of  New  York, 
upon  this  subject  has  said  (People  v.  Stede- 
ker,  175  N.  Y.  57,  67  N.  B3.  132):  "The  same 
distinction  has  obtained  in  this  state,  where 
ordinary  betting  has  never  been  made  a  crime, 
•  •  •  while  the  keeping  of  a  gambling 
house,  selling  lottery  tickets,  and  the  profes- 
sion of  a  common  gambler  have  been  subject 
to  severe  punishment"  This  opinion,  it  is 
pointed  out  in  People  ex  rel.  Collins  v.  Mc- 
Laughlin, 128  App.  Div.  699,  113  N.  Y.  Supp. 
188,  was  rendered  in  1903,  eight  years  after 
the  enactment  of  section  351  of  the  New  York 
Penal  Code  in  practically  Its  present  form. 
In  the  last-cited  case  the  defendant  was 
charged  with  a  violation  of  the  section  in 
having  "received"  $5  at  the  race  course  of  the 
Brooklyn  Jockey  Club  as  the  result  of  a  bet 
whlcb  he  bad  made  upon  a  horse  race;  the 
bet  having  beed  made  and  accepted  orally 
with  one  John  Ball.  The  court  declared  in 
terms  that  section  361  of  the  Penal  Code  was 
Intended  to  prevent  bookmaklng  and  pool  sell- 
ing; that  is,  the  business  of  taking  and  re- 
cording bets  and  wagers  and  acts  whlcb  are 
incidental  to  that  business,  and  does  not  make 
it  a  crime  to  receive  a  sum  of  money  as  the 
result  of  a  bet  upon  a  horse  race  which  was 
made  and  accepted  orally.  We  may  pause 
here  to  say  that  it  would  certainly  be  a  singu- 
lar law  which  would  make  It  no  crime  to  lay 
such  a  wager  and  for  the  winner  to  receive  the 
money,  and  yet  would  make  it  a  crime  if  one 
became  a  stakeholder  of  such  wager  witbout 
gain,  hire,  or  reward.  The  Court  of  Appeals 
of  New  York  in  People  ex  rel.  Llchtenstein  v. 
Langan,  196  N.  Y.  260,  89  N.  B.  921,  constru- 
ing this  law,  reaffirmed  the  declaration  in 
People  V.  Stedeker,  supra,  saying  that  "in  this 
state  an  ordinary  bet  has  never  been  made 
a  crime,  while  the  keeping  of  a  gambling 
house  has  been  subject  to  severe  punishment 
The  laying  of  odds  standing  alone  does  not 
therefore,  constitute  a  crime.  If  a  man  should 
offer  to  bet  the  ladles  of  his  party  a  pair  of 
gloves  to  a  box  of  candy,  It  would  be  the  lay- 
ing of  odds  and  publishing  the  same.  ■  To 
bold  him  to  be  a  bookmaker  would,  in  my 
Judgment  be  a  departure  from  the  rule  which 
gives  to  the  terms  of  the  statute  their  ordi- 
nary and  accepted  meaning,  and  would  be  a 
construction  which  was  not  within  the  con- 
templation of  the  Legislature.  The  vice  of 
bookmaklng  chiefly  consists  in  soliciting  and 
in  the  Inducing  the  public  to  take  chances  in 
the  carefully  figured  and  planned  scheme  of 
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the  bookmaker,  and  this,  in  order  to  be  profit- 
able to  him,  requires  the  writing  out  of  the 
list  of  the  odds  laid  on  some  paper  or  ma- 
terial 80  that  they  could  be  seen  by  those  who 
were  solicited  to  Invest." 

With  the  light  thus  thrown  upon  the  mean- 
ing, the  purpose,  the  scope,  and  intent  of  the 
statute,  the  question  immediately  under  con- 
sideration Is  easily  answered:  Is  a  man  who 
without  consideration  to  him  paid,  or  to  be 
paid,  and  not  for  gain,  hire,  or  reward,  be- 
comes the  custodian  and  depositary  of  a  sum 
of  money  already  wagered  between  two  citi- 
zens, guilty  of  a  felony?  The  very  language 
of  the  law  Is  against  such  a  construction. 
And,  bearing  in  mind  that  at  common  law  the 
laying  of  a  wager  upon  such  an  event  was 
not  a  crime,  the  mere  depositary  of  the  money 
or  things  wagered  himself  could  not  be  guilty 
of  a  crime.  The  language  of  section  337a  in 
effect  declares  that  "the  custodian  or  deposi- 
tary for  gain,  hire  or  reward  Is  alone  guilty." 
In  other  words,  the  law  is  directed  against 
one  who  for  gain,  hire,  or  reward  has  be- 
come such  a  depositary,  who  thus  is  engaged 
in  a  business  violating  the  spirit  of  the  law 
aimed  against  pool  selling,  bookmaklng,  and 
professional  gambling.  Elsewhere  the  sec- 
tion under  consideration  makes  one  guilty  of 
a  felony  "who  receives,  registers,  records  or 
forwards,  or  pnrporta  or  i^etends  to  receive, 
register,  record  or  forward  In  any  manner 
whatsoever  any  money,  thing,  or  considera- 
tion of  value  bet  or  wagered,  or  offered  for 
the  purpose  of  being  bet  or  wagered  by  or 
for  any  other  person,  or  sells  pools  upon  any 
such  result."  A  reading  of  this  language, 
with  Its  context,  makes  It -apparent  that  the 
"receiving"  there  under  consideration  -does 
not  make  the  mere  reception  as  a  stakeholder 
a  crime,  but  It  Is  a  receiving  In  aid  of  the 
condemned  purposes  of  bookmaklng  and  pool 
selling,  a  receiving  which  is  a  part  of  the 
scheme  of  registering,  recording  and  forward- 
ing the  money  bet,  In  aid  of  the  actual  book- 
maker or  pool  seller.  Not  only  is  this  quite 
apparent  from  the 'context,  but  it  is  the  pre- 
cise construction  which  has  been  put  up<m 
the  language  in  New  York,  where  the  attempt 
was  made  to  convict  one  who  had  received 
$5  as  the  result  of  a  wager.  In  People  ex  rel. 
CoUlns  V.  IrTcIiaughlin,  128  App.  Dlv.  599,  113 
N.  T.  Supp.  188,  a  historical  review  is  had 
of  the  legislation  in  New  Tork  upon  this  sub- 
ject, and  the  reasons  for  the  enactment  of  this 
especial  provision  are  given.  In  brief.  It  ai>- 
pears  that  bookmaklng  and  pool  selling  upon 
race  tracks  in  the  state  of  New  Tork  were 
not  illegal,  though  It  was  a  felony  to  sell 
pools  or  make  books  elsewhere  than  at' an  au- 
thorized race  track.  The  poolroom  people  out- 
side of  the  race  tracks  "thereupon  devised 
a  scheme  by  which  they  claimed  to  be  merely 
forwarders  of  the  money  deposited  by  betters 
with  them.  They  pretended  to  receive  the 
same  as  common  carriers  to  send  to  the  race 


tracks  where  It  could  be  bet.  This  is  clear- 
ly shown  by  the  opinions  In  People  v.  Wynn 
[12  N.  Y.  Supp.  S79].  decided  In  December, 
1890,  affirmed  on  opinion  below,  128  N.  T. 
599  [28  N.  B.  251],  and  People  v.  Fisher  [17 
N.  Y.  Supp.  162],  decided  In  December,  1891." 
It  was  to  meet  this  condition  that  the  lan- 
guage which  we  have  been  considering  was 
adopted  in  New  York.  Thus  one  who  becomes 
a  depositary  of  a  thing  wagered  for  the  pur- 
pose of  recording  and  forwarding  the  wager, 
and  so  aids  the  business  of  bookmaklng  and 
pool  selling,  or  one  who  becomes  a  depositary 
of  things  wagered  for  hire,  gain,  and  reward, 
and  thus  becomes  a  professional  aid  to  gam- 
bling, are  one,  and  both  under  the  ban  of  the 
law.  But  as  the  law  nowhere  denounces  as 
criminal  the  mere  laying  of  a  wager,  so  it 
would  be  preposterous  to  say  that  It  denounc- 
ed as  a  criminal  one  who  became  the  deposi- 
tary of  such  wager,  not  by  way  of  aiding  the 
poolselling  business,  and  not  for  hire  or  re- 
ward, but  as  a  mere  matter  of  accommoda- 
tion to  the  better. 

LORIGAN,  J.    I  concur. 


(IBT  Cal.   432) 
80HWARTING  v.  CARPENTER. 
(L.  A.  2,175.) 
(Supreme  Court  of  California.    March  28, 1910.) 

1.  Lakdlokd  and  Tknant  (|  157*)— Leass— 

IKPRO  VEM  BNTS— TmK. 

Under  Civ.  Code,  (  1657,  providing  that, 
where  no  time  is  specified  for  the  performance 
of  an  act,  a  reasonable  time  is  allowed,  where  a 
lease  requiring  the  lessor  to  make  improvements 
is  silent  as  to  time,  they  most  be  made  within 
a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Dec.  Dig.  f  157.*] 

2.  Tbial  (S  395*)— Findings— SuFFiciENCT. 

A  general  finaing  that  "no  allegation  con- 
tained in  the  amended  complaint  or  in  the  an- 
swer thereto  is  true,  save  and  except  as  herein- 
before found,"  is  too  vague  and  indefinite  for 
any  purpose. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  927-934;   Dec.  Dig.  g  395.*] 

3.  HIQHWJ.TS  (§  44*)— "Location." 

The  word  "location,"  as  used  in  Pol.  CSode. 
i  2689,  relating  to  the  establishment  of  high- 
ways, refers  to  proceedings  designed  to  fix  the 
line  of  the  highway  at  a  time  prior  to  its  actual 
construction  and  opening. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  9  44.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4219-4222;    vol.  8,  p.  7709.] 

4.  Tbiai,  (J  396*)  — Findings  — Responsive- 
ness TO  Issues— "Located." 

In  an  action  to  rescind  a  lease  for  failure  of 
defendant  lessor  to  make  certain  improvements 
before  the  commencement  of  the  term,  the  an- 
swer alleged  the  pendency  of  proceedings  to  open 
and  establish  a  road,  and  averred  that  the  loca- 
tion of  the  improvements  was  to  be  fixed  after 
the  road  had  been  definitely  located  through  the 
land,  and  convenient  to  the  road  when  it  was 
opened  and  ready  for  travel.  Held  that,  while 
the  term  "located"  as  applied  to  a  road  is  of  un- 
certain significance,  and  may  refer  to  the  fixing 
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of  the  Une  which  tie  road  Is  to  occupy  or  to  the 
Actual  construction  of  the  road,  it  waa  meant  as 
used  in  the  answer  to  describe  the  act  of  the 
public  officials  in  determining  the  place  which 
the  road  was  to  occupy,  and  hence  a  finding  that 
the  improvements  were  to  be  placed  after  the 
road  was  located  "and  built"  was  beyond  the 
issues. 

[Kd.  Note.— For  other  coses,  see  Trial,  Cent. 
Dig.  §$  935-938;   Dec.  Dig.  <  396.*] 

For  other  definitions,  see  Words  and  Phiases, 
Tol.  6,  pp.  4217-4219.] 

6.  Appbai.  and  Bbbob  (S  1054*). 

Error  in  the  «yernilmg  of  an  objection  to 
evidence  is  prejudicial  where  it  leads  directly  to 
the  making  of  an  erroneous  finding,  on  which 
the  court  bases  its  conclusion. 

[EU.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4185,  4186;  Dec.  Dig.  i 
1054.*] 

In  Bank.  Appeal  /rem  Superior  Court, 
San  Luis  Obispo  County;  B.  P.  Unangst, 
Judge. 

Action  by  Victor  H.  Scliwarting  against 
E2mory  W.  Carpenter.  Judgment  for  defend- 
ant, and  from  an  order  denying  a  new  trial, 
plaintiff  appeals.     Reversed. 

S.  V.  Wright  and  T.  A.  Norton,  for  appel- 
lant   W.  H.  Spencer,  for  respondent 

SLOSS,  J.  Action  on  the  part  of  lessee  to 
rescind  a  written  lease,  and  recover  moneys 
paid  in  advance  on  account  of  rental  reserv- 
ed therein.  Judgment  went  for  defendant, 
and  the  appeal  is  from  an  order  of  the  court 
denying  plaintlfTs  motion  for  a  new  trial. 

By  the  t«rms  of  the  lease,  dated  Septem- 
ber 1,  1906,  the  premises,  consisting  of  340 
acres  of  land,  were  demised  for  a  period  of 
five  years,  commencing  on  October  1,  1906. 
The  lessor,  defendant  herein,  covenanted  that 
he  would  erect  on  the  land  a  house  of  not 
less  than  Ave  rooms,  together  with  a  bam, 
and  fnmlsh  the  materials  for  making  other 
minor  improve&ents;  plaintiff  agreeing  to 
fnmlsh  the  labor  of  one  man  In  the  perform- 
ance of  the  work.  The  lease  was  silent  as  to 
the  time  when  these  improvements  were  to 
be  made.  On  October  13,  1906,  nothing  hav- 
ing been  done  toward  making  the  Improve- 
ments, plaintiff  served  upon  defendant  a  no- 
tice of  his  Intention  to  rescind  said  contract 
of  lease,  and  demanded  the  repayment  of  the 
amount  which  he  had  upon  the  execution  of 
the  lease  paid  to  defendant  on  account  of 
rental  of  the  premises. 

The  grounds  for  rescission  stated  in  said 
notice  and  in  the  complaint  were  the  failure 
on  the  part  of  defendant  to  make  the  im- 
provements called  for  In  the  lease,  and  that 
defendant  had  failed  and  omitted  to  deliver 
possession  of  the  premises  on  October  1, 190<3. 
The  only  questions  requiring  discussion  here 
are  those  relating  to  the  first  ground.  If 
there  was  no  default  by  the  lessor  with  re- 
spect to  the  Improvements,  the  court's  find- 
ings, sufliciently  supported  by  the  evidence, 
showed  a  good  excuse  for  the  failure  to  de- 


liver possession  at  the  beginning  of  the  term. ' 
As  has  been  said,  the  lease  was  silent  on 
this  subject,  and  contained  no  express  stipu- 
lation concerning  the  time  when  the  improve- 
ments were  to  be  made.  In  the  absence  of 
any  other  agreement,  the  lessor  would  have 
been  obliged  to  perform  the  stipulated  acts 
within  a  reasonable  time.  Civ,  Code,  {  1657. 
The  complaint  alleges  an  understanding  that 
the  improvements  should  be  made  prior  to 
the  commencement  of  the  term,  and  further 
avers  that  with  reasonable  diligence  the  de- 
fendant could  have  completed  said  improve- 
ments before  the  commencement  of  said 
term.  The  answer  denies  aU  the  allegations 
of  the  complaint  In  addition,  it  alleges  that 
on  September  1, 1906,  the  county  of  San  Luis 
Obispo  was  taking  legal  steps  to  open  and 
establish  a  county  road  from  Oceano  to  Pla- 
mo,  passing  through  the  lands  described  In 
the  lease;  that  the  plaintiff  and  the  defend- 
ant agreed  that  the  location  of  the  improve- 
ments to  be  placed  on  the  land  by  defendant 
would  be  fixed  and  determined  "after  said 
road  had  been  definitely  located  through  said 
land,  and  convenient  to  such  road  when  the 
same  was  opened  and  ready  for  travel;  that 
said  road,  and  the  line  and  route  thereof 
through  said  land,  was  not  definitely  located 
until  October  25,  1906."  The  finding  was 
that  the  parties  agreed  "that  the  Improve- 
ments •  *  •  should  be  placed  thereon  as 
soon  as  the  defendant  could  do  so  after  a 
county  rbad  from  Oceano  to  Plsmo  'Was  lo- 
cated and  built  through  said  land;  that  said 
road  through  said  land  was  not  built  through 
said  land  until  on  or  after  October  ^,  1906." 
This  was  the  only  finding  on  the  question  of 
the  time  agreed  upon  for  the  erection  of  im- 
provements. -There  was  no  specific  finding 
on  plaintiff's  averments  that  such  improve- 
ments were  to  be  erected  before  the  com- 
mencement of  the  term,  and  that  with  rea- 
sonable diligence  the  defendant  could  have 
completed  them  by  that  time.  The  general 
finding  that  "no  allegation  contained  In  the 
amended  complaint  or  in  the  answer  thereto 
is  true,  save  and  except  as  hereinbefore 
found,"  Is  "too  vague  and  indefinite  for  any 
purpose."  Perkins  v.  West  Coast  Lumber 
Co.,  120  Cal.  27,  52  Pac.  118. 

The  judgment  was  evidently  based  upon 
the  special  finding  regarding  the  agreed  time 
for  the  making  of  the  Improvements.  As  to 
this  the  appellant  contends,  and  we  think 
rightly,  that  the  finding  is  beyond  the  issues. 
The  allegation  of  the  answer  is  that  the  im- 
provements were  to  be  placed  after  the'pr<5- 
posed  road  had  been  definitely  located.  The 
term  "located,"  as  applied  to  a  road,  is  of 
uncertain  significance.  It  may  refer  to  the 
fixing  of  the  line  which  the  road  is  to  occu- 
py (Poster  v.  Park  Com'rs,  133  Mass.  321; 
Turner  v.  Road  Company,  33  Ind.  317);  or 
to  the  actual  coustructlon  of  the  road  upon 
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the  ground  (Moule  v.  Road  Co.,  6  How. 
Prac.  [N.  T.i  37;  Railroad  Co.  ▼.  Jones, 
2  Cold.  [Tenn.]  574;  Westfleld  Borongh  y. 
Tioga  Co.,  150  Pa.  152,  24  Atl.  700).  Wheth- 
er one  or  the  other  meaning  is  to  be  glTen 
depends  upon  the  context  The  word  "loca- 
tion" appears  in  section  26S0  of  the  Political 
Code,  a  part  of  the  chapter  relating  to  the 
establishment  of  highways.  As  there  used, 
it  plainly  refers  to  proceedings  designed  to 
fix  the  line  of  the  highway  at  a  time  prior 
to  its  actual  construction  and  opening.  The 
answer  In  this  case  undertoolc  to  describe 
proceedings  under  this  very  chapter.  But, 
apart  from  this  consideration,  we  think  there 
can  be  no  doubt  that  the  word  "located,"  as 
used  in  the  answer,-  was  meant  to  describe 
the  act  of  the  public  officials  In  determining 
the  place  which  the  road  was  to  occupy. 
The  pleading  alleges  the  pendency  of  pro- 
ceedings by  the  county  to  open  and  establish 
a  road.  It  states  that  the  location  of  the 
improvements  was  to  be  fixed  after  the  said 
road  had  been  definitely  located  through  said 
land,  and  convenient  to  the  road  when  the 
same  was  opened  and  ready  for  travel.  The 
addition  of  the  adverb  "definitely"  is  slgnifl- 
cant.  It  would  have  been  useless  if  the 
word  "located"  had  meant  actually  construct- 
ed. Again,  the  pleader  himself  distinguishes 
between  the  terms  "located"  and  "opened 
and  ready  for  travel."  The  only  fair  inter- 
pretation of  defendant's  ahswer  Is  that  he 
alleged  an  agreement  whereby  the 'erection 
of  the  Improvements  was  to  be  deferred  un- 
til the  line  of  the  proposed  road  should  be 
definitely  established  and  known,  so  that 
the  Improvements  should  be  convenient  to 
such  road  when  the  latter  should  be  actual- 
ly built 

The  finding  of  the  court  was,  however, 
that  the  parties  agreed  that  the  improve- 
ments should  be  erected  as  soon  as  the  coun- 
ty road  was  located  and  built  through  said 
land,  and  that  the  road  was  not  built  until 
October  25,  1906.  The  effect  of  this  finding 
was  to  excuse  the  delay  of  the  defendant  up- 
on a  ground  not  asserted  in  the  answer. 
Whether  the  presence  of  a  finding  beyond 
the  Issues  is  ground  for  new  trial  need  not 
be  decided.  The  point  Is  presented  by  the 
record  in  another  way.  The  plaintiff  object- 
ed to  evidence  of  the  time  when  the  road 
was  actually  constructed,  basing  his  objec- 
tions specifically  on  the  ground  that  the  an- 
swer alleged  that  the  Improvements  were 
to  be  erectetl  "as  soon  as  the  county  road 
should  be  located,  not  as  soon  as  it  should 
be  built  or  constructed."  The  objection  was 
overruled.  This  was  error,  and  the  eiTor 
was  clearly  prejudicial,  since  it  led  directly 
to  the  making  of  a  finding  upon  which  the 
court  obviously  based  its  conclusion. 

Numerous  other  points  are  made  by  the 
appellant,   but  we  think  the  foregoing  dis- 


cussion disposes  of  the  only  matters  of  Im- 
portance which  seem  likely  to  arise  upon  a 
new  trial. 
The  order  Is  reversed. ' 

We  concur:  ANGELLOTTI,  J.;  SHAW, 
J.;  LORIGAN,  J.;  MELVIN,  J.;  HEN- 
SHAW,  3. 

(157  Cal.  437) 

JBNSE:N  v.  DORR.    (Ia  a.  2,441.) 
(Supreme  Court  of  California.    March  2S,  1910.) 

1.  MABirniE  tilENS  (§  73*)— Attachubrt. 

The  attachment  provided  for  by  Code  Ot. 
Proc.  i  813  et  seq.,  aSording  a  special  statutory 
procedure  for  the  enforcement  of  liens  upon  ves- 
sels, and  authorizing  a  writ  of  attachment,  is 
entirely  distinct  from  the  ordinary  attachment 
described  in  section  537,  subd.  1  of  which  pre- 
cludes an  attachment  against  a  resident  defend- 
ant, where  the  debt  is  secured  by  a  lien,  unless 
the  security  has  become  valueless;  the  attach- 
ment under  section  817,  which  provides  that 
plaintiff  may  have  the  vessel  attached  as  se- 
curity for  the  satisfaction  of  any  judgment  that 
may  be  recovered,  presupposing  the  existence  of 
a  lien,  and  being,  issuable  only  where  there  is 
such  lien  and  for  the  purpose  of  aiding  in  its 
enforcement. 

[Ed.  Note.— For  other  cases,  see  Maritime 
Uens,  Cent  Dig.  ${  113,  114;   Dec.  Dig.  {  73.*] 

2.  Mabitime  Liens  (8  73*)  —  Attaohmknt — 
Necessity  fob  Affidavit. 

As  Code  Civ.  Proc  {  813  et  seq.,  do  not 
mention  an  affidavit  for  an  attachment  to  en- 
force a  maritime  lien,  none  is  required. 

[Ed.  Kote.— For  other  cases,  see  Maritim* 
Liens,  Cent  Dig.  |  115;    Dec.  Dig.  {  73.*] 

3.  Maritiue  Liens  (8  73*)— Attachment— Ei^ 
FECT  OF  Filing  AmnAViT. 

No  affidavit  being  required  in  such  proceed- 
ings, the  attachment  could  not  be  vitiated  by 
plaintiffs'  having  filed  a  useless  and  superflnous 
affidavit,  nor  by  the  fact  that  such  affidavit  con- 
tained a  misstatement  regarding  an  immaterial 
matter, 

[Ed.  Note.— For  other  cases,  see  Maritime 
Liens,  Dec.  Dig.  8  78.*]  * 

4.  Mabitime  Liens  (8  73*)— Enforcemkwt  bt 
Attachment  —  Iupbofeb  Dibection  of 
Wbit. 

Code  Civ.  Proc.  |  819,  provides  that  on  an 
attachment  in  foreclosing  a  lien  upon  a  vessel 
the  writ  must  be  directed  to  the  sheriff  of  the 
county  to  which  the  vessel  lies,  and  require  him 
to  attach  such  vessel  with  its  tackle,  etc.,  and 
keep  the  same,  etc.,  it  being  a  special  writ,  giv- 
ing authority  to  seize  specific  property  only; 
and  in  such  a  proceeding  a  writ  following  the 
terms  of  the  general  attachment  law  (Code  Civ. 
Proc.  8  540),  directing  the  sheriff  to  attach  and 
safely  keep  all  the  property  of  defendant  within 
his  county,  or  so  much  thereof  as  may  be  suf- 
ficient to  satisfy  plaintiff's  demand,  is  insuffi- 
cient. 

[Ed.  Note.— For  other  cases,  see  Maritime 
Liens,  Cent  Dig.  |  115;   Dec.  Dig.  8  73.*] 

5.  Mabitimk  Liens  (8  73*)— Enforcement  bt 
Attachment  —  Impbopeb  Direction  of 
Writ. 

Under  Code  Civ.  Proc.  8  823,  providing  that 
attachments  on  vessels  may  on  motion  be  dis- 
charged in  the  same  manner  as  attachments  in 
other  cases  and  sections  55(5,  558,  providins 
that  a  writ  of  attachment  must  be  discharged 
if  upon  motion  it  appears  that  the  writ  was 
improperly  or  irrefrularly  issued,  a  writ  for  a 
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maritime  attaclimeBt  directed  as  provided  by  the 
geneial  attacliment  law  must  be  discliargea,  re- 
gardless of  wiiether  the  sheriff  did  in  fact  levy 
on  any  property  other  than  the  vessel. 

[Ed.  Note.— For  other  cases,  see  Maritime 
Uens,  Dec.  Dig.  <  73.*] 

In  Bank.  Appeal  from  Superior  Court,  San 
Diego  Ckiunty;   T.  Lb  Lewis,  Judge. 

Action  by  Lawrence  Jensen  against  Fred 
Dorr.  From  an  ovier  denying  defendant's 
motion  to  dissolve  an  attachment,  he  ap- 
peals.    Beversed. 

Wilbur  Bassett,  for  appellant  Patterson 
Sprlgg,  for  respondent 

SLOSS,  J.  Appeal  by  defendant  from  an 
order  of  the  superior  court  of  San  Diego 
county  denying  his  motion  to  dissolve  an  at- 
tachment The  complaint  in  the  action  was 
In  19  counts,  each  of  which  set  up  a  cause 
of  action  for  services  or  material  furnished 
and  used  In  the  construction  of  the  yacht 
"Yankee  Girl,",  owned  by  the  defendant 
Dorr.  The  total  sum  demanded  was  |4,- 
001.76,  for  which  plaintiff  claimed  a  lien  up- 
on said  vessel,  under  the  terms  of  section  813 
of  the  Code  of  Civil  Procedure.  Upon  the 
filing  of  the  complaint  the  plaintiff  filed  an 
affidavit  In  the  form  prescribed  by  section 
638  of  the  said  Code,  averring,  among  other 
things,  that  the  payment  of  the  contract  In 
suit  "has  not  been  secured  by  any  mortgage 
or  lien  upon  real  or  personal  property  or 
any  pledge  upon  personal  property."  At  the 
same  time  an  undertaking  on  attachment  in 
the  snm  of  $500  was  filed.  Thereupon,  a 
writ  of  attachment  In  the  form  prescribed 
by  section  540,  was  Issued  ont  of  said  court 
to  the  Sheriff  of  Los  Angeles  county,  and 
said  sheriff  made  return  that  he  had  attach- 
ed the  yacht  "Yankee  Girl,"  with  Its  tackle, 
apparel,  and  furniture.  Thereafter  the  de- 
fendant moved  the  court  to  dissolve  and  dis- 
charge the  attachment  upon  the  grounds: 
(1)  That  the  attachment  was  Improperly  is- 
sued In  that  the  contracts  sued  upon  are  al- 
leged In  the  complaint  to  be  secured  by  a 
Hen  upon  i>ersonaI  property;  (2)  that  the 
attachment  was  Irregularly  Issued  In  that 
the  affidavit  is  false  in  the  statement  that 
'  the  amount  sought  to  l>e  recovered  had  not 
been  secured  by  any  lien  upon  personal  prop- 
erty ;  and,  (3)  that  the  writ  was  Irregularly 
Issued  In  that  it  did  not  direct  the  sheriff 
to  attach  the  vessel  "Yankee  Girl,"  with  its 
tackle,  apparel,  and  furniture,  as  provided 
In  section  819  of  the  Code  of  Civil  Proce- 
dure. The  motion,  as  already  stated,  was 
denied,  and  the  defendant  appeals. 

Under  subdivision  1  of  section  637  of  the 
Code  of  Civil  Procedure,  an  attachment  can 
issue  In  an  action  against  a  resident  de- 
fendant only  where  the  debt  is  unsecured  by 
lien,  mortgage,  or  pledge,  or  wliere  the  se- 
curity has  become  valueless.  The  requisite 
fact  must  api)ear  by  affidavit     Section  538. 


The  first  and  second  grounds  of  the  motliKi 
to  dissolve  are  based  upon  the  proposition 
that  the  plaintiff's  demand  was,  by  virtue  of 
section  813  of  the  Code  of  Civil  Procedure, 
secured  by  a  Hen  upon  the  vessel ;  such  lien 
being  antecedent  to  and  Independent  of  any 
seizure.  The  Great  West  v.  Obemdorf,  57 
lU.  168 ;  Bennett  v.  Beadle,  142  CaL  239,  75 
Pac.  843.  From  this  the  appellant  draws 
the  Inferences  that  an  attachment  could  not 
Issue  upon  such  secured  debt  and  that  In 
any  event  the  attachment  was  Irregularly  Is- 
sued because  based  upon  an  affidavit  which 
falsely  stated  that  the  debt  was  not  secured. 
These  positions  are  not  well  taken.  The  at- 
tachment provided  for  In  the  Chapter  of  the 
Code  relating  to  actions  against  steamers, 
vessels,  and  boats  (Code  Civ.  Proc.  §  813  et 
seq.)  is  entirely  distinct  from  the  ordinary 
attachment  described  In  section  537  of  the 
Code  of  Civil  Procedure^  The  section  which 
gives  a  lien  upon  vessels  In  certain  cases  Is 
followed  by  other  sections  providing  for  the 
manner  of  enforcing  such  lien.  The  action 
is  to  be  brought  against  certain  defendants, 
if  known  (section  814) ;  the  form  of  the  com- 
plaint and  the  manner  of  service  of  summons 
(sections  815,  816)  are  prescribed ;  and  It  Is 
then  provided  that  the  plaintiff  may  have 
the  vessel  attached  as  security  for  the  satis- 
faction of  any  Judgment  that  may  be  recov- 
ered (section  817).  The  writ  In  a  given  form 
(section  819)  Is  to  be  Issued  by  the  clerk  up- 
on receiving  an  undertaking  (section  818). 
There  are  further  provisions  as  to  the  este- 
cution  of  the  writ  (section  820)  and  the  re- 
lease of  attached  property  by  undertaking 
(section  822).  Here  is  a  special  statutory 
procedure  designed  to  permit  -the  enforce- 
ment of  liens  upon  vessels,  and  authorizing 
a  writ  of  attachment  to  facilitate  that  end. 
Obviously,  the  provisions  of  subdivision  1 
of  section  537,  precluding  an  attachment  In 
an  action  against  a  resident  defendant  where 
the  debt  is  secured  by  a  lien,  unless  the  se- 
curity has,  without  the  act  of  the  plaintiff, 
become  valueless,  can  have  no  application  to 
such  proceedings  against  vessels  or  their 
owners.  The  attachment  under  section  817 
presupposes  the  existence  of  a  Hen.  It  can 
Issue  only  where  there  Is  such  lien,  and  for 
the  phrpose  of  aiding  In  Its  enforcement 
For  the  same  reason,  the  ordinary  affidavit 
on  attachment,  showing  a  debt  unsecured  by 
lien,  Is  entirely  Inappropriate  to  the  case  of 
an  action  to  foreclose  a  Uen  upon  a  vessti. 
Since  the  sections  covering  such  actions  make 
no  mention  of  an  affidavit  we  must  conclude 
that  none  Is  required.  If  this  be  so,  the 
plaintllTB  writ  cannot  be  vitiated  by  his  hav- 
ing filed  a  useless  and  superfluous  affidavit 
nor  by  the  fact  that  such  affidavit  contain- 
ed a  misstatement  regarding  an  immaterial 
matter.  Thorn  v.  Alvord,  32  Misc.  Rep.  4S6, 
66  N.  Y.  Supp.  587. 
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Bnt  tbe  very  reasons  wblcb  lead  ns  to 
hold  that  the  first  and  second  grounds  of 
defendant's  motion  are  without  merit  force 
the  conclusion  that  the  third  ground  was 
well  taken,  and  should  have  been  sustained. 
As  respondent  must  concede,  the  general  at- 
tachment law  did  not  authorize  an  attach- 
ment in  this  case,  and  the  Issuance  of  the 
writ  can  be  supported  only  as  a  proceeding 
under  the  statutory  proTlsions  regarding 
(daims  against  yessels.  It  was  essential, 
therefore,  that  the  steps  taken  should  have 
been  In  substantial  compliance  with  the 
terms  of  these  provisions.  Proceedings  for 
attachment,  whether  in  ordinary  cases  or  in 
actions  to  enforce  liens  against  vessels,  are 
created  by  statute,  and  must,  in  each  of 
such  classes  of  cases,  follow  the  terms  of  the 
law  governing  that  class.  Edwards  v.  Coop- 
er, 28  Ark.  466. 

Where  the  attachment  is  sought  in  aid  of 
an  action  to  foreclose  a  lien  upon  a  vessel, 
the  Code  requirement  is  that  the  writ  "must 
be  directed  to  the  sheriff  of  the  county  with- 
in which  the  steamer,  vessel,  or  boat  lies, 
and  direct  him  to  attach  such  steamer,  ves- 
sel, or  boat,  with  its  tackle,  apparel,  and 
furniture,  and  keep  the  same  in  his  custody 
until  discharged  in  due  course  of  law."  Code 
Civ.  Proc.  {  819.  It  is  a  special  writ  which 
gives  authority  to  seize  specific  property  only. 
The  writ  here  issued,  however,  followed  the 
terms  of  the  general  attachment  law  (Code 
Civ.  Proc.  S  540),  and  directed  the  sherlfl;  "to 
attach  and  safely  keep  all  the  property  of 
said  defendant  Dorr  *  •  •  within  your 
said  county,  or  so  much  thereof  as  may  be 
sufllclent  to  satisfy  the  said  plaintifTs  de- 
mand. •  •  »••  This  was  essentially  dif- 
ferent from  the  writ  to  which  plaintiff  was 
entitled  under  the  vessels  statute.  In  place 
of  process  authorizing  a  seizure  of  the  yacht 
"Yankee  Girl"  alone,  the  sheriff  was  armed 
with  a  writ  empowering  him  to  seize  any 
property  of  the  defendant,  and  this  In  a  case 
in  which,  under  the  averments  of  the  com- 
plaint, a  general  attachment  could  not  issue. 

It  is  of  no  consequence  that  the  sheriff  did 
not  In  fact  levy  on  any  property  other  than 
the  vessel.  Under  section  823,  attachments 
on  vessels  may,  on  motion,  be  discharged  in 
the  same  manner,  and  on  like  terms  and  con- 
ditions, as  attachments  in  other  cases.  Sec- 
tions 556  and  558,  thus  Imported  into  the 
procedure  for  enforcing  liens  against  vessels, 
provide  that  a  writ  of  attachment  must  be 
discharged,  If  upon  motion,  made  before  or 
after  levy,  it  appears  that  the  writ  was  im- 
properly or  irregularly  issued.  "Under  these 
sections  it  is  immaterial  whether  much  or 
little  or  any  property  of  a  defendant  has 
been  actually  levied  upon,  but  the  court 
must,  upon  proper  application  therefor,  dis- 
charge the  writ  of  attachment  thus  wrong- 
fully issued."     Kennedy  v.  Cal.  Sav.  Bank, 


97  Cal.  93,  81  Pac.  846,  38  Am.  St  Rep.  163; 
Sparks  v.  Bell,  137  Cal.  414,  70  Pac.  281. 

By  a  proviso  recently  added  to  section  558 
(St.  1909,  p.  253),  a  motion  to  discharge  for 
Irregularity  may  now  be  met  by  proper 
amendment  of  the  affidavit,  undertaktog,  or 
writ.  But  this  enactment  was  not  in  force 
when  the  motion  In  the  present  case  was 
made,  and,  besides,  it  does  not  appear  that 
plaintiff  made  any  attempt  to  correct  the  de- 
fective writ. 

The  order  is  reversed. 

We  concur:  ANGELLOTTI,  J.;  SHAW, 
J.;  MELVIN,  J.;  LORIGAN,  J,;  HEN- 
SHAW,  J. 

(U7  CbL  4») 

In  re  DANFORD.    (Cr.  1553.) 
(Supreme  Court  of  California.    March  28,  1910.) 

1.  Attorney  and  Client  (§  3e»)  —  Disbar- 
ment OF  Attorney— Gbounds. 

That  misconduct  charged  against  an  attor- 
ney may  also  render  him  liable  to  pnnisbment 
under  the  criminal  laws  does  not  necessarily 
deprive  the  court  of  power  to  hear  disbarment 
proceedings  against  him ;  Code  Civ.  Proc.  §  287, 
Bubd.  2,  authorizing  removal  of  an  attorney  for 
any  violation  of  the  oath  taken  by  him  or  of  hia 
duties  as  such  attorney. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  {  4S;   Dec.  Dig.  i  36.*] 

2.  Attobnbt  and  Cubnt  (§  51*)  — Dibbah- 

ItENT    OF    ATTOBNEY— PBOCSKOINQB   BY   PRI- 
VATE Individual. 

The  rule  that  an  application  for  disbarment 
preferred  by  a  private  individual,  who  has  a 
remedy  for  his  alleged  grievance  by  ordinary 
civil  or  criminal  process,  will  not  be  considered, 
does  not  apply  to  the  superior  court,  where  the 
accusation  has  the  sanction  of  a  bar  association, 
and  is  prosecuted  by  attorneys  directed  by  that 
body  to  act  in  the  matter. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  §  67;   Dec.  Dig.  i  61.*] 

3.  Attobnet  and  Client  (§  44*)— Office  of 
Attorney— Violation  of  Duty. 

An  attorney  who  exacted  money  from  his 
client  upon  the  false  representation  that  he  was 
authorized  to  practice  in  a  United  States  court, 
and  would  conduct  her  case  therein,  violates  his 
oath  and  duties  as  an  attorney,  as  prescribed  by 
Code  Civ.  Proc.  §  282. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  , 
Client,  Cent.  Dig.  $§  55-62 ;   Dec.  Dig.  {  44.*] 

4.  Attorney  and  Client  (§  123*)— Nature  of 
Relation. 

The  relation  between  attorney  and  client  is 
a  fiduciary  one  of  the  very  highest  character, 
and  binds  the  attorney  to  most  conscientious 
fidelity,  and  precludes  him  from  obtaining  any 
personal  advantage  by  abusing  the  confidence  re- 
posed in  him  by  his  client. 

[E3d.  Note. — For  other  cases,  see  Attorney  and 
Client,    Cent.    Dig.   §§   239-249;    Dec.   Dig.   | 

5.  Appeal  and  Error  (8  1011*)  — Review — 
Conflicting  Kvidbnce. 

Where  the  evidence  is  conflicting,  the  facta 
are  to  be  determined  by  the  trial  court/ 

[Ed.  Note. — For  other  cases,  sec  Appeal  and 
Error,  Cent.  Dig.  S§  SOS-VSOSO ;  Dec.  Dig.  S 
1011. *1 
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6.  Tbiai,  (i  308*)— NscxssiTT  tob  WBrrTKW 

FlRDINGS. 

Written .  findings  were  not  required  at  com- 
mon law,  and  are  necessary  only  where  the  stat- 
ute so  provides. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  11  920-923 ;   Dec  Dig.  {  393.*] 

7.  Attobnkt  and  Cuknt  (J  54*)— Pbocbed- 

IN08  FOB  DiSBABIfERT— NATt7BX— NB0E8BITT 

TOB  Findings. 

Disbarment  proceedings  are  peculiar  to 
themselves  and  governed  exclusively  by  the 
Code  sections  specifically  coveribg  them,  and  as 
Code  Civ.  Proc  H  287-297,  which  outline  a 
complete  scheme,  covering  the  details  of  charge, 
process,  plea,  trial,  and  judgment,  do  not  pro- 
vide for  findings,  the  court  is  not  required  to 
make  them. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  J  73;  Dec.  Dig.  {  54. •] 

a  Appeai,  and  Ebbob  (§  708*)— TBANsrxB  or 

Cause— Nbcebsixy  fob  Bill  or  Bkcbptions. 
A  motion  to  vacate  the  judgment  is  not  a 
part  of  the  judgment  roll,  ana  c«n  be  presented 
tor  review  only  when  the  papers  used  on  the 
motion  and  the  action  of  the  court  are  authen- 
ticated by  a  bill  of  exceptions. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  708.*] 
9.  JtroQES  (S  6»)— Right  to  Office— Ooll  at - 

EBAi,  Attack.  • 

That  a  judge  presiding  at  a  trial  was  an 
alien  and  therefore  ineligible  made  him  none  the 
less  a  de  facto  of5cer,  and  his  right  to  the  office 
could  be  questioned  only  in  proceedings  regular- 
ly instituted  for  that  purpose,  and  could  not 
be  attacked  collaterally  by  motion  to  set  aside 
his  official  acts. 

[Ed.  Note. — ^For  other  cases,  see  Judges,  Cent. 
Dig.  a  11,  12;    Dec.  Dig.  !  6.«] 

Id  Bank.  Appeal  from  Superior  Court, 
lios  Angeles  County;  George  H.  Hutton, 
Judge. . 

Proceedings  for  disbarment  of  William  J. 
Danford.  From  a  Judgment  of  disbarment 
and  an  order  denying  a  new  trial,  respond- 
ent appeals.    AfBrmed. 

J.  D.  Beymert  and  Wm.  J.  Danford,  for  ap- 
pellant CMelveny,  Stevoas  &  Milllklo,  fi>r 
respondent 

SLOSS,  J.  Upon  an  accusation  purporting 
to  charge  William  J.  Danford,  an  attorney 
at  law,  with  a  violation  of  his  professional 
duties,  a  hearlpg  was  had  In  the  superior 
court  of  liOS  Angeles  county,  and  that  court 
gave  judgment  depriving  the  accused  of  the 
right  to  practice  as  attorney  or  counselor  In 
the  courts  of  the  state  of  California.  This  Is 
an  appeal  by  Danford  from  the  Judgment 
and  from  an  order  denying  his  motion  for 
new  trlaL 

The  first  point  made  Is  that  the  accusation 
fails  to  state  facts  Justifying  disbarment,  and 
that  therefore  appellant's  demurrer  should 
have  been  sustained.  The  accuser,  Catherine 
E.  Smith,  alleged,  in  effect,  that  on  May  1, 
1908,  Danford  was  an  attorney,  at  law,  en- 
titled to  practice  before  the  superior  court 
of  Los  Angeles  county,  and  held  himself  out 
to  the  public  as  an  attorney  at  law.  Said 
Oiitberine  EX  Smith  consulted  him  relative  to 


her  defense  in  a  certain  case  then  pending  in 
the  district  court  of  the  United  States  for  the 
Southern  district  of  California,  entitled  "The 
United  States  of  America  v.  Mrs.  C.  B. 
Smith."  It  was  alleged  that  Danford  then 
and  there  falsely,  fraudulently,  and  unlaw- 
fully represented  and  stated  to  said  accuser 
that  he  could  and  was  authorized  to  practice 
In  the  said  district  court  of  the  United  States, 
and  could  and  was  able  to  represent  her  as  her 
attorney  in  said  action  In  said  court  At  the 
same  time  he  requested  her  to  pay  him  the 
sum  of  $500  for  services  to  be  rendered  by 
him  as  her  attorney  in  defending  said  action 
In  said  court,  and  she  paid  said  sum,  believing 
and  relying  upon  his  statements  and  repre- 
sentations. In  fact,  Danford  was  not  author- 
ized to  or  admitted  to  practice  as  an  attorney 
at  law  in  the  United  States  district  court,  and 
could  not  represent  or  appear  for  Mrs.  Smith 
as  her  attorney  In  said  action  or  before  said 
court,  and,  as  is  averred,  his  repreaentationB 
in  this  regard  were  false,  were  known  by  him 
to  l>e  false,  and  were  made  with  the  Inten- 
tion of  misleading  and  deceiving  the  accuser, 
and  Inducing  her  to  pay  to  the  accused  the 
said  sum  of  $500.  In  June,  1908,  it  is  alleged, 
Danford  obtained  from  Mrs.  Smith  the  fur- 
ther sum  of  $2,600,  upon  the  representations, 
made  with  knowledge  of  their  falsity,  that  be 
could  and  would  represent  her  in  said  action, 
and  that  if  she  would  pay  him  the  said  $2,- 
500,  be  would  cause  said  action  against  her 
in  the  district  court  to  be  "wiped  out,"  dis- 
continued, and  disposed  of. 

It  is  argued  that  the  complaint  charges  a 
public  offense,  and  that  an  application  for 
disbarment,  In  advance  of  the  termination 
of  a  criminal  pro8ecuti<m  for  such  offense, 
should  not, have  been  entertained.  The  fact 
that  the  misconduct  charged  against  an  at- 
torney at  law  may  also  render  him  liable  to 
indictment  and  punishment  under  the  crim- 
inal law  does  not  necessarily  deprive  the 
court  of  power  to  hear  disbarment  proceed- 
ings against  him.  Section  287  of  the  Code  of 
Civil  Procedure  authorizes  the  suspension 
or  removal  of  an  attorney  for  various  causes. 
Including,  "(1)  His  conviction  of  a  felony  or 
misdemeanor  involving  moral  turpitude.  In 
which  case  the  record  of  conviction  shall  be 
conclusive  evidence;  (2)  •  *  •  any  viola- 
tion of  the  oath  taken  by  him,  or  of  his  duties 
as  such  attorney  and  counselor."  Where  dis- 
barment is  sought  upon  the  mere  ground  that 
the  accused  has  been  guilty  of  a  public  of- 
fense involving  moral  turpitude,  but  not  nec- 
essarily connected  with  the  practice  of  his 
profession,  it  has  very  properly  been  held 
that  a  case  for  disbarment  is  not  made  until 
there  has  been  a  conviction  of  the  offense. 
In  re  Tilden,  87  Cal.  xxl,  25  Pac.  687.  In 
the  Tilden  Case  the  charge  was  that  the  ac- 
cused had  committed  larceny,  but  It  was  not 
alleged  that  the  act  had  been  done  la  the 
discharge  of  any  professional  relation.    There 
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was  no  attempt  to  show  a  ground  arising 
under  any  part  of  section  287  other  than  sub- 
dlTlslon  1.  Under  that  subdivision,  a  con- 
viction was  essential.  But,  as  pointed  out 
In  later  cases,  an  attorney  may  be  disbarred 
for  a  violation  of  his  professional  duties,  L 
e.,  for  any  ground  coming  within  the  terms 
of  subdivisions  2,  S,-  or  4  of  section  287,  not- 
withstanding the  fact  that  the  charge  against 
him  might  also  be  made  the  basis  of  an  in- 
dictment or  Information.  Ex  parte  Tyler,  107 
Cal.  78,  40  Pac.  33 ;  In  re  Wharton,  114  Cal. 
367,  46  Pac.  172,  55  Am.  St  Rep.  72.  See, 
also,  In  re  Treadwell,  67  Oal.  358,  7  Pac.  724 ; 
Ex  parte  Wall,  107  U.  S.  205,  2  Sup.  Ct.  569, 
27  I*  Ed.  552.  "If  •  •  • »  says  this 
court  In  Ex  parte  Tyler,  supra,  "an  attorney 
Is  charged  with  a  violation  of  bis  profession- 
al obligations,  either  to  his  client  or  to  the 
court,  or  with  professional  delinquency  in 
matters  pertaining  peculiarly  to  the  rela- 
tions between  him  and  his  client.  It  is  no 
defense  to  a  proceeding  for  his  suspension 
or  disbarment  that  the  same  transactions 
may  render  him  liable  to  a  criminal  prose- 
cution." In  re  Delmas,  139  Cal.  xlx,  72 
Pac.  402,  is  not  to  be  taken  as  laying  down  a 
dlfTerent  rule.  The  refusal  of  the  court  to 
proceed  in  that  case  was  based  primarily  up- 
on the  ground  that  the  Supreme  Court  would 
not  entertain  an  original  proceeding  for  dis- 
barment In  the  absence  of  a  showing  of  good 
reasons  for  the  failure  to  first  resort  to  the 
superior  court,  which  Is  vested  with  concur- 
rent Jurisdiction  In  this  class  of  cases.  The 
opinion  declares,  further,  that  an  application 
for  disbarment  preferred  by  a  private  in- 
dividual, who  has  a  remedy  for  his  alleged 
grievance  by  ordinary  dvll  or  criminal  pro- 
cess, will  not  be  considered.  In  re  Stephens, 
102  Cal.  264,  36  Pac.  586.  We  do  not  under- 
stand that  this  rule  was  intended  to  be  ap- 
plied to  the  superior  courts,  as  well  as  to  this 
court  At  any  rate,  it  was  limited  to  cases 
In  which  the  accusation  was  without  the 
sanction  of  a  bar  association  or  of  some  re- 
sponsible public  officer.  It  appears  here  that 
the  charge  against  Danford  was  authorized 
by  the  Los  Angeles  Bar  Association,  and  was 
prosecuted  by  attorneys  directed  by  that  body 
to  act  In  the  matter. 

We  have  no  doubt  that  the  facts  alleged 
show  a  violation  of  appellant's  oath  and  of 
his  duties  as  an  attorney.  Code  Civ.  Proe. 
{  282.  The  relation  between  attorney  and 
client  is  "a  fiduciary  relation  of  the  very 
highest  character,  and  binds  the  attorney  to 
most  conscientious  fidelity — uberrima  fides." 
Cox  V.  Delmas,  99  Cal.  104,  123,  33  Pac.  836. 
It  Is  one  which  precludes  the  attorney  from 
obtaining  any  personal  advantage  by  abusing 
the  confidence  reposed  in  him  by  his  client 
In  re  Burrls,  101  Cal.  624,  86  Pac.  101.  The 
allegation  here  is  that  the  accused,  by  means 
of  a  misrepresentation,  induced  his  client  to 
pay  him  a  large  sum  for  services  which  he 
was  not,  and  Icnew  that  he  was  not,  in  a 
position  to  perform.    This  was  a  plain  breach 


of  the  obligation  of  fidelity  imposed  upon  him 
by  the  law  and  by  the  employment  which  he 
accepted. 

The  contention  that  the  finding  of  guilt  Is 
contrary  to  the  evidence  cannot  prevail.  The 
testimony  of  the  accuser  and  her  witnesses 
supports  every  "material  allegation  of  the 
complaint  It  Is  true  that  the  testimony  In- 
troduced by  the  appellant  contradicted  the 
accuser  in  various  particulars,  but  the  re- 
sulting conflict  was  as  we  have  so  often  said, 
one  to  be  determined  in  the  trial  court  It 
cannot  be  said  that  the  representation  that 
Danford  was  entitled  to  practice  in  a  federal 
court  was  not  material.  Ordinarily,  an  at- 
torney licensed  to  practice  in  all  the  courts 
of  a  state,  as  Danford  has  been,  will,  on  mo- 
tion and  showing  of  good  moral  character, 
be  admitted  to  the  bar  of  the  various  inferior 
federal  courts.  The  admission  may.  In  a 
sense,  be  regarded  as  a  merely  formal  matter. 
It  was  not  so,  however,  in  this  instance  for 
the  record  shows  that,  when  a  motion  was 
made  in  the  district  court  to  have  the  appel- 
lant admitted  to  practice  there,  an  objection 
to  his  admission  was  interposed,  and  action 
upon  the  motion  was  Indefinitely  deferred. 

At  the  close  of  the  trial,  the  accused  re- 
quested the  court  to  make  written  findings  of 
fact  and  conclusions  of  law.  This  the  court 
declined  to  do,  and  its  refusal  is  assigned  as 
error.  We  find  no  statutory  provision  re- 
quiring findings  In  a  case  of  the  character  of 
the  one  before  us.  Written  findings  were  not 
required  under  the  common-law  practice,  and 
are  necessary  only  where  a  statute  so  pro- 
vides. Sections  632  and  633  of  the  Code  of 
Civil  Procedure,  which  declare  that  the  de- 
cision must  be  in  writing,  and  that  the  facts 
found  and  the  conclusions  of  law  must  be 
separately  stated,  are  Included  in  title  8  of 
part  2  of  said  Code.  Part  2  Is  entitled  "Civil 
Actions."  The  requirement  of  findings,  with 
some  other  details  of  procedure  found  in 
Part  2,  applies  only  to  clvU  actions  and  to 
those  special  proceedings — for  example,  mat- 
ters of  probate — (Code  Civ.  Proc.  S  1713)  to 
which  such  provisions  are  specially  made  ap- 
plicable. Lyons  v.  Marcher,  119  Cal.  382, 
51  Pac.  659.  Proceedings  on  an  accusation 
against  an  attorney  are  prescribed  by  sec- 
tions 287  to  297  of  the  Code  of  Civil  Proce- 
dnra  These  sections  outline  a  complete 
scheme,  covering  the  details  of  charge,  pro- 
cess, plea,  trial,  and  Judgment  Section  295 
authorizes  an  oral  denial  of  the  accusation, 
without  oath.  The  procedure  is  in  almost  all 
respects  dissimilar  to  that  provided  for  civil 
actions,  and,  as  it  makes  no  mention  of  find- 
ings, there  Is  no  reason  for  holding  that  the 
Legislature  intended  to  import  the  need  of 
findings  into  it.  This  court  has  uniformly 
treated  disbarment  proceedings  as  peculiar 
to  themselves,  and  governed  exclusively  by 
the  Code  sections  specifically  coveriuj;  tbein. 
Thus,  it  has  held  that  the  statute  of  limitn- 
tlons  applicable  to  civil  or  criminal  applica- 
tions is  no  bar  (Ex  parte  Tyler,  supra) ;   that 
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the  accused  Is  not  entitled  to  a  Jury  trial 
(In  re  Wharton.  114  Cal.  370,  46  Pac.  172,  55 
Am.  St.  Rep.  72);  and  that  the  accuser  has 
no  right  to  an  appeal  (In  re  Thompson,  114 
Cal.  xvll,  45  Pac  1034). 

The  transcript  contains  a  copy  of  a  pur- 
ported notice  of  intention  to  move  to  vacate 
the  Jiulgiuent,  on  the  ground  that  the  Judge 
presiding  was  not  a  citizen  of  the  United 
.States.  This  is  followed  by  copies  of  aflB- 
davits  and  exhibits  relied  on  by  appellant  to 
establish  the  ground  of  his  motion..  In  like 
manner  appear  counteraflddavits  and  an  or- 
der striking  said  notice  of  motion,  with  Its 
accompanying  affidavits  and  exhibits,  from 
the  file.  The  appellant  assigns  the  refusal 
to  vacate  the  Judgment  and  the  order  strik- 
ing out  as  error.  His  point  cannot  receive 
favorable  attention  for  two  reasons:  (1) 
The  motion  to  vacate  the  Judgment  is  not  a 
part  of  the  Judgment  roll,  and  can  be  brought 
before  this  court  for  consideration  only  when 
the  papers  used  on  the  motion  and  the  action 
of  the  court  are  authenticated  by  a  bill  of 
excpptlons.  Herrllch  v.  McDonald,  80  Cal. 
472,  22  Pac.  209 ;  Melde  v.  Reynolds,  120  Cal. 
234,  52  Pac.  491 :  Bank  v.  Goodsell,  137  Cal. 
420,  70  Pac.  209;  Skinner  v.  Horn,  144  Cal. 
278,  77  Pac.  904.  In  the  record  before  us 
there  is  no  authentication  by  means  of  such 
Mil.  or  otherwise.  (2)  The  motion  was,  on 
Its  face,  without  merit  The  fact,  if  It  had 
been  a  fact,  that  the  Judge  presiding  at  the 
trial  was  an  alien,  and  therefore  Ineligible, 
made  him  none  the  less  a  de  facto  officer. 
His  right  to  hold  the  office  could  be  ques,tlon- 
ed  only  In  proceedings  regularly  Instituted 
for  that  purpose.  It  could  not  be  attacked 
collaterally  by  motion  to  set  aside  his  official 
acts.  People  v.  Sassovlch,  29  Cal.  480 ;  Peo- 
ple V.  Hecht,  105  Cal.  621,  38  Pac.  941,  27  L. 
R.  A.  2as,  45  Am.  St.  Rep.  96. 
No  other  points  are  made  by  appellant 
The  Judgment  and  order  are  affirmed. 

We   concur:     SHAW,   J.;    MELVIN,   J.; 
LORIGAN,  J.;  HENSHAW,  J. 

(12  Cal.  A.  «71)  •==• 

IX)EHR  V.  BOARD  OP  EDUCATION  et  al. 
(Civ.  670.) 

(Court    of    Appeal,    First   District,   California. 

Feb.  23.  1910.     Rehearing  Denied  by 

Supreme  CoMtt  April  22, 1910.) 

1.  Schools  ahd  School  DistSicts  (S  141*)— 

TBA.CHEB8  —  GBADES  —  CERTIFICATES— LlM- 
ITATIOn. 

The  law  recognizes  but  three  school  grades, 
namely,  primary,  grammar,  and  high  school ; 
and  certificates  authorizing  teachers  to  instruct 
in  these  grades  qualify  the  teacher  for  service 
only  in  the  grade  or  grades  covered  by  the  cer- 
tificate, hence  it  is  in  the  statutory  sense  that 
thp  court  must  regard  the  term  "grade"  when 
eo"'-ing  a  limitation  upon  the  powers  of  the 
board  of  education  to  transfer  and  assign  teachers. 
IKd.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {§  301-304;  Dec. 
DiK.  ^  141.*1 


2.  Schools  and  School  Distbicts  (|  141*)— 
Teachers— Appointment— Tbansfbb  —  As- 
sioNMENT- Dismissal. 

In  the  absence  of  a  constitutional  or  statu- 
tory limitation,  boards  of  education  may  exer- 
cise an  unlimited  discretion  both  in  the  em- 
ployment and  dismissal  of  teachers,  and  in  their 
transfer  aud  assignment. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |  802;  D6c.  Dig. 
§  141.*] 

3.  Schools  and  School  Districts  (J  141*)— 
Teachers  —  Consolidation  op  Classes  — 
Discontinuance  of  Schools— Retirement 
OF  Teacher. 

Pol.  Code,  %  1791,  defines  the  general  pow- 
ers of  city  and  county  boards  of  examination. 
Section  1793  provides  that  holders  of  city  or 
city  and  county  certificates  are  eligible  to  teach 
in  the  cities  or  cities  and  counties  in  which  the 
certificates  were  granted,  in  schools  or  classes  of 
grades  corresponding  to  the  grades  of  their  cer- 
tificates, etc  Held,  that  teachers  elected  with- 
out definite  tenure  have  the  right  to  hold  their 
position  while  competent  and  faithful,  and  are 
subject  to  dismissal  only  for  insubordination, 
etc.,  though  boards  of  education  may  consoli- 
date classes  and  discontinue  a.  school  or  class 
in  the  interest  of  economy  or  for  other  good 
cause,  and  in  such  event  to  determine  what 
teacher  shall  be  retired. 

fEd.  Note.— For  other  cases,  see  Schools  and 
School  DUtricte,  Cent  Dig.  i  302 ;  Dec.  Dig.  I 
141.*) 

4.  Schools  and  Schools  Districts  H  138V&,* 
New,  vol.  9,  Key  No.  Series)  —  Teachers  — 
Transfer. 

Under  Pol.  Code,  S  1793,  the  board  of  edu- 
cation has  power  to  transfer  a  teacher  from 
class  to  class  or  from  school  to  school,  provid- 
ing the  teacher  shall  be  retained  in  some  class 
in  a  school  of  the  grade  which  the  certificate 
qualifies  him  to  teach  in. 

5.  Schools  and  School  Districts  (f  144*)- 
Teacher  on  Unassioned  List— Right  to 
Salart. 

Where  a  teacher  was  without  cause  placed 
upon  the  unassigned  list  while  away  on  a  leave 
of  ahsence,  upon  her  return  she  was  entitled  to 
immediate  assignment,  and  she  could  draw  her 
salary  until  lawfully  assigned  to  a  position  in 
the  same  class. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  $  308;  Dec.  Di?. 
S  144.*] 

6.  Schools  and  School  Districts  (5  1.T3*)— 
Teachers— Indefinite  EmploymeJit— Stat- 
utes— Construction. 

Under  Pol.  Code,  i  1703,  conferring  the 
right  of  indefinite  employment  upon  those  who 
are  the  holders  of  cit.v  or  city  and  county  oor- 
tilfpates,  the  ripht  is  conferred  only  as  an  inci- 
dent to  the  holding  of  a  city  certificate  as  dis- 
tinguished from  a  county,  state,  or  special  cer- 
tificate. 

[Ed.  Note. — For  other  cases,  sec  Schools  and 
School  Districts.  Cent.  Dig.  §  289 ;  Dec.  Pig.  I 
13a.*| 

Appeal  from  Superior  Court  City  and 
County  of  San  Franci.sco;  John  Hunt,  .ludjie. 

Mandamus  by  Ad^Uue  M.  Ixiehr  against 
the  Bo.nrd  of  Education  ami  othere.  .Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed,  with  directions. 

Percy  V.  Long  and  .John  T.  Nourse,  for  ap- 
pellants. C.  M.  Flckert  and  I.  F.  Chapman, 
for  respondent. 


■  1-  ur  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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KBBRIGAN,  J.  This  Is  an  appeal  by  the 
defendants  from  a  judgment  of  the  superior 
court  In  faror  of  the  plaintiff  In  a  manda- 
mus proceeding. 

The  trial  court  awarded  plaintiff  a  per- 
emptory writ,  by  which  the  board  of  educa- 
tion of  the  city  and  county  of  San  Francisco 
was  comfnanded  to  admit  plaintiff  to  the  po- 
sition of  teacher  of  a  class  designated  as  "A 
first  grade"  In  a  common  public  school  of 
said  city  and  coimty,  and  to  approve,  allow, 
and  order  to  be  paid  her  demand  for  |83 
per  month  as  compensation  for  services  as 
teacher  of  such  gradfe 

The  case  was  submitted  to  the  court  upon 
an  agreed  statement  of  facts,  from  which 
It  appears  that  plaintiff  was  the  holder  of  a 
high  school  certificate,  granted  by  an  order 
of  said  board  of  education,  which  rendered 
her  eligible  to  teach  In  any  of  the  public 
schools  of  said  city  and  county.  In  June, 
1903,  plaintiff  was  elected  to  the  position  of 
teacher  in  the  primary  grade,  and  placed 
upon  the  substitute  list  without  any  regular 
assignment  Tbereafter  she  was  assigned 
and  transferred  at  various  times  to  different 
schools  and  classes,  all  of  the  primary  de- 
partment, until  June,  1906,  when,  her  proba- 
tion period  having  expired,  she  was  by  a 
resolution  of  the  board  of  education  elected 
a  regular  teacher  in  the  department  and 
placed  upon  the  unasslgned  list  until  such 
lime  as  her  services  would  be  required.  In 
August,  1906,  she  was  assigned  as  a  teacher 
of  a  class  of  first  grade  and  second  grade 
pupils  In  the  Sheridan  Annex  School  at  a 
salary  of  |83  per  month.  She  remained  there 
imtll  June,  1907,  when,  at  her  request,  she 
was  granted  a  leave  of  absence  until  August 
19,  1907.  At  the  termination  of  this  leave, 
she  learned  that  she  had  been  placed  on  the 
unasslgned  list  of  teachers.  The  reason  of 
this  action  by  the  board  of  education  Is  not 
indicated  In  the  agreed  statement  of  facts; 
and,  unless  for  such  moving  cause  as  was 
held  sufi3clent  to  sustain  similar  action  In 
Bates  V.  Board  of  Education,  139  Cal.  145, 
72  Pac.  907. (where,  in  the  Interest  of  econo- 
my the  plaintiff's  class  had  been  consolidat- 
ed with  others),  it  would  be  held  to  consti- 
tute a  violation  of  her  rights  as  defined  *a 
Kennedy  v.  Board  of  Education,  82  Cal.  483, 
22  Pac.  1042,  and  Falrchlld  v.  Board  of  Edu- 
cation, 107  Cal.  92,  40  Pac.  26.  The  signifi- 
cance of  this  action  of  the  board,  however, 
is  lost  in  what  subsequently  occurred,  for  It 
further  appears  from  the  agreed  statement 
of  facts  that  whatever  may  have  been,  the 
cause  of  the  placing  of  the  plaintiff  upon  the 
unasslgned  list  the  board  did  again  In  No- 
vember, 1907,  assign  her  to  the  Marshal  Pri- 
mary School,  to  take  charge  of  the  B  third 
grade,  which  position  carried  a  salary  of  $76 
a  month.  She  refused  to  accept  this  assign- 
ment, and  subsequently  made  a  number  of 
demands  to  be  assigned  to  an  A  first  grade 
class  in  the  Sheridan  Annex  School,  or  to  a 
class  of  similar  rating  In  any  other  school 


paying  a  like  salary,  ,but  such  demands  were 
not  complied  with.  She  has  refused  to  ac- 
cept assignment  to  a  class  having  a  different 
rating,  or  to  a  different  grade,  or  to  any 
class  or  grade  carrying  a  different  salary. 

The  questions  presented  by  these  facts  call 
for  a  definition  of  the  powers  of  the  board  of 
education  In  the  transfer  and  assignment 
of  teachers.  That  the  board  ought  to  have 
wide  discretion  in  such  matters  would  seem 
to  be  dictated  by  the  necessity  of  maintain- 
ing the  efficiency  of  the  department  No 
doubt  it  often  occurs  that  a  teacher  assign- 
ed to  a  particular  class  forming  a  part  of  a 
particular  grade  is  shown  by  experience  to 
be  better  suited  to  the  instruction  of  a  dif- 
ferent class  forming  part  of  a  different  grade. 
In  such  event  It  Is  reasonable  to  suppose 
that  the  Legislature  Intended  that  the  board 
of  education  should  be  vested  with  discretion 
to  make  a  reassignment  of  the  teacher  to 
such  class;  and,  unless  there  is  something 
In  the  statute  plainly  requiring  a  different 
construction,  we  should  be  reluctant  to  de- 
cide that  boards  of  education  do  not  possess 
this  power.  These  considerations  caused  the 
court  in  Kennedy  v.  Board  of  Education, 
supra,  at  page  492  of  82  Cal.,  at  page  1045 
of  22  Pac,  to  express  the  reservation:  "We 
do  not  wish  to  be  understood  as  holding  that 
the'  board  of  education  has  not  the  power  to 
.transfer  a  teacher  from  one  school  to  another 
of  the  same  grade.  The  statute  does  not 
guarantee  to  a  teacher  the  right  to  teach  in 
any  particular  school,  but  to  continue  as 
such  teacher  in  a  certain  grade,  and  the 
transfer  of  teachers  from  one  -school  to  an- 
other may  be  necessary  for  the  good  of 
schools,  and  should  not  be  prohibited."  The 
term  "grade"  as  used  in  that  decision,  we  as- 
sume, was  employed  in  the  statutory  sense. 
In  the  agreed  statement  of  facts  reference 
is  made  to  the  "A  first  primary  grade,"  and 
the  "B  third  grade,"  from  which  we  Infer 
that  the  public  schools  of  the  city  and  coun- 
ty of  San  Francisco  have  been  so  dasslfled 
as  to  permit  the  application  of  such  generic 
designations  to  all  classes  having  the  same 
course  of  Instmction.  Indeed,  It  is  a  matter 
of  common  knowledge  that  such  a  classifica- 
tion Is  made  by  the  school  authorities  of  the 
various  counties  and  cities  of  the  state.  Pu- 
pils are  said  to  belong  to  the  first  second, 
third,  or  other  grades,  as  the  case  may  be, 
and  to  this  fact  some  confusion  of  thought 
may  be  attributed.  Such  classification  into 
grades  is  made  by  l)oards  of  education  for 
the  purpose  of  dividing  the  course  of  study 
or  curriculum  Into  convenient  periods.  There 
is  nothing  In  the  statute,  however,  which 
recognizes  their  existence.  The  law  itself 
recognizes  but  three  principal  grades,  name- 
ly, primary,  grammar,  and  high  school  grades. 
Certificates  authorizing  teachers  to  instruct 
in  these  grades  are  issued  accordingly  as  pri- 
mary, grammar  or  high  school  certificates, 
and,  as  such,  qualify  the  teacher  for  service 
only  In  the  grade  or  grades  covered  by  the 
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certificate.  It  Is  In  this  statutory  sense 
that  we  most  regard  the  term  "grade"  when 
seeking  a  limitation  upon  the  powers  of  the 
defendant  to  transfer  and  assign  teachers, 
as  It  will  not  be  pretended  that  the  asserted 
right  of  the  teacher  to  teach  a  particular 
class  within  a  particular  grade,  In  preference 
to  another  class  within  the  same  grade,  can 
be  upheld  without  express  statutory  author- 
ity. On  the  contrary,  It  has  been  uniformly 
held  in  this  state  that  in  the  absence  of  a 
constitutional  or  statutory  limitation,  boards 
of  education  may  exercise  an  unlimited  dis- 
cretion in  the  employment  and  dismissal  of 
teachers,  as  well  as  in  th^r  transfer  and  as- 
signment. Kennedy  t.  Board  of  Education, 
supra;  Barthel  t.  Board  of  Education,  1S3 
Cal.  876,  95  Pac.  892;  Stockton  v.  Board  of 
Education,  145  Cal.  248,  78  Pac.  730;  Bradley 
V.  Board  of  Education,  1  Cal.  App.  212, 81  Pac. 
1036;  Harby  t.  Board  of  Education,  2  CaL 
App.  418, 83  Pac.  1081.  Therefore,  unless  there 
Is  some  provision  of  the  law  denying  the 
board  of  education  the  right,  in  its  discre- 
tion to  transfer  and  assign  teachers,  it  must 
be  held  In  this  case  that  the  assignment  of 
the  plaintiff  to  the  Marshall  Primary  School, 
to  take  charge  of  the  "B  third  grade,"  was 
a  valid  transfer  and  assignment 

Plaintiff  contends  that  there  Is  such  a  lim- 
itation contained  in  section  1793  of  the  Po- 
litical Code.  That  section  has  been  held  to 
confer  upon  teachers  elected  without  definite 
tenure  the  right  to  hold  the  position  while 
competent  and  faithful,  and  to  be  subject  to 
dismissal  only  for  Insubordination  or  other 
causes  specified  in  section  1791  of  the  same 
Code.  To  this  statement  of  the  rights  of  the 
teachers  must  be  added  the  qualification  ex- 
pressed In  the  case  of  Bates  v.  Board  of 
Education,  139  Cal.  145,  72  Pac.  907,  that 
power  resides  in  boards  of  education  to  con- 
solidate classes  and  to  discontinue  a  school 
or  class  in  the  interest  of  economy  or  for 
other  good  cause,  and  in  such  event  to  de- 
termine what  teacher  shall  be  retired.  Sec- 
tion 1793  In  part  provides:  'The  holders  of 
city,  or  city  and  county,  certificates,  are 
ellgitile  to  teach  in  the  cities,  or  cities  and 
counties,  in  which  such  certificates  were 
granted.  In  schools  or  classes  of  grades  cor- 
responding to  the  grades  of  such  certificates, 
and  when  elected  shall  be  dismissed  only  for 
Insubordination  or  other  causes,  as  mention- 
ed in  section  seventeen  hundred  and  ninety- 
one,  of  this  Code,  duly  ascertained  and  ap- 
proved by  the  boards  of  education  of  such 
cities,  or  cities  and  counties."  It  will  be  ob- 
served that  the  section  makes  teachers  eli- 
gible to  teach  only  in  "schools  or  classes  of 
grades  corresponding  to  the  grades"  of  their 
certificates.  There  is  nothing  in  this  section, 
however,  placing  any  limitation  upon  the 
power  of  ttie  board  of  education  to  transfer 
a  teacher  from  class  to  class,'  or  from  school 
to  school.  AH  that  the  statute  seems  to  re- 
quire Is  that  the  teacher  shall  be  retained 
In  some  class  in  a  school  of  the  grade  which 


the  certificate  qualifies  him  to  teach  In. 
However,  it  Is  sufficient  for  the  purposes  of 
this  case  to  say  that  while  plaintiff  was 
transferred  from  one  class  to  another,  to 
which  a  slightly  lower  salary  was  attached, 
nevertheless  she  was  not  removed  from  the 
statutory  grade  to  which  she  was  elected, 
and,  as  we  find  nothing  in  the  law  prevent- 
ing the  board  of  education  from  making 
such  transfer,  it  follows  that  the  board  acted 
within  its  powers,  and  that  Its  action  Is  val- 
id. The  Legislature  certainly  Intended  .to 
leave  such  freedom  of  action  In  a  board  of 
education  as  would  permit  it  in  its  discre- 
tion to  make  such  assignment  or  transfer  of 
a  teacher  as  is  complained  of  in  this  case. 
In  Kennedy  v.  Board  of  E3ducatlon,  supra, 
the  teacher  was  transferred  from  one  school 
to  another  of  lower  grade,  and  the  court  ob- 
serves: "She  was  removed  fom  the  grade  In 
which  her  certificate  and  the  statute  entitled 
her  to  teach." 

As  we  have  seen,  the  placing  of  the  plain- 
tiff without  cause  upon  the  imasslgned  list 
while  away  on  a  leave  of  absence  was  un- 
authorized by  law.  Upon  her  return  she  was 
entitled  to  Immediate  assignment,  and  the 
fact  that  she  had  been  wrongfully  placed 
on  the  unassigned  list  did  not  operate  to  de- 
prive her  of  her  right  to  draw  the  salary  In- 
cident to  the  position  from  which  she  had 
been  wrongfully  removed.  This  right  exist- 
ed from  the  date  of  her  return,  August  19, 
1907,  until  November  26,  1907,  when  she  was, 
as  we  have  held,  lawfully  assigned  tp  a 
class  In  the  primary  grade.  We  hold,  there- 
fore, that  she  is  lawfully  entitled  to  a  salary 
of  $83  a  month  from  August  19,  1907,  to  No- 
vember 26,  1907,  and  the  court  below  should 
have  issued  a  writ  of  mandate,  directing 
the  defendants  to  approve,  allow,  and  order 
to  be  paid  such  salary.  But  her  refusal  to 
accept  the  assignment  and  enter  upon  the 
discharge  of  the  duties  of  a  teacher  in  the 
"B  third  grade"  in  the  Marshall  Primary 
School  at  a  salary  of  $76  a  month  was  a  re- 
fusal on  her  part  to  perform  the  services 
which  she  was  legally  required  to  perform, 
and  she  cannot  legally  refuse  to  perform 
such  services  and  Insist  upon  the  payment  of 
the  salary  Incident  thereto.  "The  public 
schools,"  as  was  pertinently  observed  In 
Bates  V.  Board  of  Education,  supra,  "were 
not  created,  nor  are  they  supported,  for  the 
benefit  of  teachers  therein,  •  •  »  but  for 
the  benefit  of  the  pupils  and  the  resulting 
benefit  to  their  parents  and  the  community 
at  large." 

Section  1793  confers  the  right  of  indefinite 
employment  upon  those  who  are  "the  holders 
of  city  or  city  and  county  certificates."  And 
it  has  been  repeatedly  held.  In  accordance 
with  the  plain  language  of  the  section,  that 
this  right  is  conferred  only  as  an  incident  to 
the  holding  of  a  city  certificate  as  distin- 
guished from  a  county,  state  or  special  cer- 
tificate. Stockton  V.  Bd.  of  Education,  145 
Cal.  240,  78  Pac.  730;    Barthel  v.  Bd.  of  Ed- 
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ncatlon,  163  Cal.  376,  95  Pac.  892;  Bradley 
V.  Bd.  of  Education,  1  CaL  App.  212,  81  Pac. 
1036.  Defendants  contend  In  tbls  case  that 
the  holder  of  a  high  school  certificate  is  not 
the  holder  of  a  city  certiflcate  within  the 
contemplation  of  the  section  quoted,  but  tlie 
views  we  have  expressed  render  the  deter- 
mination of  tbls  point  unnecessary  at  this 
time. 

The  judgment  is  reversed,  with  directions 
to  the  trial  court  to  enter  judgment  in  ac- 
cordance with  the  views  herein  expressed. 

We  concur:    COOPER,  P.  J. ;   HALiL,  J. 


(12  Cal.  A.  639) 

JUSTIS  et  ai  v.  ATCHISON,  T.  &  S.  F.  RY. 
CO.     (Civ.  732.) 

(Court  of  Appeal,  Second  District,  California. 
Feb.  11,  1910.  Rehearing  Denied  March  12, 
1910:  Denied  by  Supreme  Court  April  11, 
1910.) 

1.  Oabkiebs  (§  310»)— Injury  to  Passenobb— 
Action  Fob— Breach  of  Contract— Tobt. 

At  common  law  a  passenger  injured  could 
elect  between  the  breach  of  the  contract  to  de- 
liver him  in  safety  and  the  wrong  which  jus- 
tified an  action  in  tort. 

[EM.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  f  310.*] 

2.  Carriers  (J  253*)—Contbaot^Ticket— Re- 
ceipt—Evidence. 

Though  a  ticket  purchased  by  a  passenger, 
when  considered  alone,  might  be  deemed  merely  a 
receipt,  containing  only  part  of  the  contract,  it 
was  evidence  that  there  was  a  contract,  that 
the  ^are  was  paid,  and  of  the  right  to  be  car- 
ried according  to  its  terms,  even  tbough  it  did 
not  express  all  the  terms  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1011-1018;   Dec.  Dig.  {  253.»] 

8.  Contracts  (f  144*)  —  Interpretation  — 

What  Law  Govebns. 

Where  a  contract  between  a  citizen  and  a 
common  carrier  for  transportation  to  another 
state  was  made  in  this  state,  its  implied  terms 
are  to  be  supplied,  and  it  is  to  be  interpreted  by 
the  laws  of  this  state,  since  the  law  of  the  dom- 
icile must  prevail  In  the  absence  of  express  stat- 
utory provision. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  |§  724r-727;    Dec  Dig.  §  144.»] 

4.  Pbopebtt  (j  2*)— Right  to  Recover  Dam- 
ages. 

Under  Civ.  Code,  I  953,  providing  that  a 
"thing  in  action"  is  a  right  to  recover  money  or 
otiier  personal  property  by  a  judicial  proceeding, 
the  right  to  recover  damages  from  a  common 
carrier  for  breach  of  a  contract  is  "property." 

[Ed.  Note.— For  other  cases,  see  Property, 
(3ent.  Dig.  §  2 ;   Dec.  Dig.  !  2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1144-1148;  vol.  8,  p.  7602;  vol.  6, 
pp.  5693-5728:   vol.  8,  pp.  7768-7770.] 

R.  Husband  and  Wife  (|  260*)— Right  to 
Recover  Damages — Community  Property. 
Under  Civ.  Code,  i  164,  providing  that  all 
property  acquired  after  marriage  is  community 
property,  the  right  to  recover  damages  from  a 
common  carrier  for  breach  of  a  contract  when 
acquired  after  marriage  by  husband  or  wife,  or 
both,  is  community  property. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  912 ;    Dec.  Dig.  §  260.*] 


6.  Husband  and  Wife  (8  270*)- Eight  to 
Recover  Damages— CoMMUNrrx  Pbopebtt 
— Parties. 

The  right  of  action  for  an  injury  to  the  wife 
and  the  money  recovered  therefrom  being  com- 
munity property,  the  wife  could  not  bring  an 
action  without  making  her  hOsband  a  party,  and 
she  could  not  alone  execute  a  release  or  satis- 
faction of  the  obligation,  tbough  the  husband 
and  wife  could  join  in  such  an  action. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  §  270.*] 

7.  Husband  and  Wife  (|  270*)— Right  to 
Recover  Damages— Form  of  Action — Elec- 
tion. 

Neither  could  she  alone  elect  the  form  of 
action  in  which  the  damages  for  the  injury  could 
be  recovered. 

[Ed.  Note.— For  other  cases,  see  Hnsbend  and 
Wife,  Dec.  Dig.  f  270.*] 

8.  Evidence  (|  80*)— Presumptioiis— Laws  of- 
Other  States. 

The  laws  of  another  state  are  presumed  to 
be  the  same  as  the  laws  of  the  forum,  in  the 
absence  of  evidence  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  101 ;   Dec.  Dig.  §  80.*] 

Appeal  from  Superior  0>urt,  Los  Angeles 
County;   Curtis  D.  WUbur,  Judge. 

Action  by  Minnie  Justis  and  another 
against  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company,  a  corporation.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

EX  W.  Camp  and  A.  H.  Van  Cott,  for  ap- 
pellant C.  F.  McNutt  and  McNutt  &  Han- 
non,  for  respondents. 

TAGGART,  J.  This  is  an  action  to  re- 
cover damages  for  Injuries  received  by  the 
plaintiff'  Minnie  Justis  while  riding  as  a  pas- 
senger upon  one  of  defendant's  trains  through 
the  territory  of  Arizona;  she  having  a  tick- 
et, issued  by  defendant's  agent,  entitling  her 
to  passage  from  Los  Angeles,  Cal.,  to  Kan- 
sas City,  Mo.  Judgment  was  for  plaintiffs 
in  the  sum  of  $1,975,  and  defendant  appeals 
from  the  judgment 

The  principal  defense  of  appellant  was 
based  upon  a  written  release  and  settlement 
of  all  damages  arising  from  the  Injury,  and 
a  receipt  therefor,  signed  by  Mrs.  Justis 
while  on  the  train  in  the  state  of  Kansas 
two  days  after  the  collision  tn  which  she 
was  hurt  It  is  contended  by  appellant  that, 
under  the  law  of  Arizona,  and  particularly 
under  certain  sections  of  the  Revised  Stat- 
utes of  that  territory  which  were  read  into 
the  record  and  x:onsidered  as  evidence^  with- 
out objection,  the  damages  which  could  be 
recovered  by  plaintiffs,  or  either  of  them,  on 
the  cause  of  action  stated,  became  and  were 
the  separate  estate  of  the  wife,  and  not  the 
property  of  the  community. 

We  are  much  inclined  to  the  view  of  re- 
spondents' counsel  that  the  discussion  of 
the  cause  of  action  before  us  upon  the  the- 
ory that  it  is  an  ordinary  action  sounding 
in  tort  has  "led  us  a  chase  in  the  wilder- 


•For  other  cases  lee  same  topic  and  section  KUMBBR  In  Dec.  ft  Am.  Digs.  1907  to  date,  &  Reporter  Indezea 
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nesB."  Section  2100  of  the  ayll  Code  of  the 
state  provides  that  "a  carrier  of  persons  for 
reward  must  use  the  utmost  care  and  dili- 
gence for  their  safe  carriage,"  etc.  In  ap- 
plying this  section  to  Instructions  given  In 
cases  relating  to  Injury  to  passengers  of 
common  carriers,  the  rule  relating  to  such 
cases  clearly  distinguishes  them  from  ordi- 
nary actions  In  tort.  Kline  v.  Santa  Bar- 
bara. 150  Cal.  741,  80  Pac.  125;  Valente  v. 
Sierra  Railway,  151  Cal.  6S4,  »1  Pac.  4S1. 
Bven  at  common  law,  the  party  injured 
might  in  such  a  case  elect  between  the  breach 
of  the  contract  to  deliver  him  In  safety  and 
the  wrong  which  justified  an  action  ex  de- 
licto. Sheldon  t.  Steamship  Cnde  Sam,  18 
Cal.  527,  634,  79  Am.  Dec.  193. 

The  complaint  here  states  a  cause  of  ac- 
tion against  the  defendant  for  a  violation  of 
the  obligation  assumed  by  it  to  carry  Mrs. 
Jnstis  In  safety  to  her  destination,  as  indi- 
cated by  the  ticket  which  its  agent  sold  to 
her.  While  the  ticket  purchased  by  her, 
when  considered  alone,  might  be  deemed 
merely  a  receipt,  containing  only  a  part  of 
the  contract  made,  yet  it  was  evidence  that 
there  was  a  contract  It  was  evidence  of 
the  payment  of  her  fare  and  of  her  right  to 
be  carried  according  to  its  terms;  even 
though  it  did  not  express  all  the  terms  of 
the  contract  Sloane  v.  -Southern  Cal.  Ry. 
Co.,  Ill  Cal.  685,  44  Pac.  320,  32  L.  R.  A. 
193;  Ames  v.  Southern  Pacific  Co.,  141  Cal. 
728,  732,  734,  75  Pac.  310,  99  Am.  St  Rep.  98. 
Tbe  facts  alleged  in  the  complaint  sufficient- 
ly state  a  canse  of  action  based  upon  the 
contract  created  by  the  purchase  of  the  tick- 
et and  the  provisions  of  the  Code.  The  find- 
ings are  sufficient  to  sustain  a  judgment  up- 
on the  same  theory.  We  may  then  consider 
tbe  cause  of  action  as  one  based  upon  a 
contract  So  regarded,  the  contract  was 
made  at  Los  Angeles,  its  implied  terms  are 
to  be  supplied  from  tbe  laws  of  the  state  of 
California,  and  It  is  to  be  Interpreted  by  the 
laws  of  this  state, 

The  right  to  recover  damages  for  such  an 
injury  by  a  judicial  proceeding  Is  property 
in  this  state  (Civ.  Code,  {  953);  and  when 
acquired  after  marriage  by  husband  or  wife, 
or  both,  it  is  community  property  (section 
184).  McFadden  v.  Santa  Ana,  87  Cal.  464, 
25  Pac.  681,  11  L.  R.  A.  252;  Neale  v.  Rail- 
way Co.,  94  Cal.  425,  29  Pac.  964.  The  right 
of  action  for  an  injury  to  the  wife  and  the 
money  recovered  therefrom  being  community 
property,  tbe  wife  could  not  bring  an  ac- 
tion without  making  her  busband  a  party, 
and  could  not  of  course,  alone,  execute  a  re- 
lease or  satisfaction  of  the  obligation.  The 
husband  and  wife,  however,  may  join  in 
such  an  actiota.  Williams  v.  Casebeer,  126 
Cal.  82,  58  Pac.  380;  Paine  v.  San  Bemai> 
dino,  148  Cal.  658,  77  Pac.  659.  As  tbe  wife 
alone  conld  not  release  the  obligation  of  de- 
fendant to  tbe  community  for  her  Injury, 
neither  conld  she  elect  tbe  form  of  action  In 


which  the  damages  for  that  Injury  could  be 
recovered. 

While  the  complaint  and  findings,  In  tbe 
absence  of  demurrer  to  the  former,  sustain 
the  judgment  upon  the  theory  that  tbe  ac- 
tion is  on  the  contract  the  complaint  sup- 
ports and  the  evidence  justifies  tbe  finding 
of  the  trial  court  that  "under  the  laws  of 
Arizona,  a  cause  of  action  for  such  personal 
Injuries  to  the  wife  and  the  fruits  thereof 
were  community  property,"  if  the  action  be 
considered  as  based  upon  the  tort  instead 
of  the  contract  The  same  conclusion  wonld 
be  reached  whether  tbe  Arizona  law  intro- 
duced is  considered  as  "evidence,"  or  as  a 
law  to  be  construed  as  such,  notwithstanding 
it  is  required  by  the  statute  to  t>e  Introduced 
in  evidence  in  the  same  manner  as  the  facts 
In  the  case.  Code  Civ,  Proc  i<  1900,  1901, 
1902,  1903;  Cummings  t.  O'Brien,  122  CaL 
204,  54  Pac.  742. 

Of  the  sections  of  the  Revised  Statutes  of 
Arizona  contained  in  the  record  only  sec- 
tions 3104,  3106,  and  Sill  need  be  specially 
mentioned,  as  these  are  the  ones  chiefly  re- 
lied upon  to  sustain  appellant's  view  that 
the  wife  had  authority  to  discharge  the  claim 
for  damages.  Section  3106  provides:  "Here- 
after married  women  of  the  age  of  eighteen 
years  and  upwards  shall  have  the  same  legal 
rights  as  men  of  the  age  of  twenty-one  years 
and  upwards,  except  the  right  of  suffrage 
and  of  holding  office,  and  except  the  right 
to  make  contracts  hinding  ttie  commtyn  prop- 
erty of  huthand  and  wife,"  etc.  (The  itaUcs 
are  ours.)  Section  3104  is  as  follows:  "All 
property  acquired  by  either  hus1>and  or  wife 
during  the  marriage,  except  that  which  is  ac- 
quired by  gift  devise  or  descent,  or  earned 
by  the  wife  and  her  minor  children,  while 
she  has  lived,  or  may  live,  separate  and 
apart  from  her  husband,  shall  be  deemed  the 
common  property  of  tbe  hiisband  and  wife, 
and  during  the  coverture  personal  property 
may  be  disposed  of  by  the  husband  only; 
bnt  tbe  wife  must  join  In  all  deeds  and  mort- 
gages affecting  real  estate,  except  unpatent- 
ed mining  claims."  The  section  which  fur- 
nisbes  the  basis  for  most  of  the  arguments 
in  the  briefs  Is  section  3111,  which  reads  as 
follows:  "The  marital  rights  of  persons  mar- 
ried out  of  this  territory,  who  may  move  to 
this  territory,  shall,  In  regard  to  property 
acquired  In  this  territory,  during  the  mar- 
riage, be  regulated  by  the  laws  of  this  ter- 
ritory." Considered  alone,  the  last  section 
does  not  afTect  the  material  rights  of  the 
plaintiffs  here,  since  they  are  not  persons 
married  out  of  the  territory  who  have  moved 
into  it  but  are  residents  of  the  state  of  Cali- 
fornia. Appellant  contends,  however,  that 
by  the  application  of  the  rule  expressio  nnl- 
u's,  etc.,  to  this  section,  the  general  rule  de- 
clared In  section  3106  would  govern,  and 
therefore  the  wife,  by  the  law  of  Arisona, 
would  have  the  same  legal  rights  of  contract 
in  relation  to  Injuries  to  herself  that  any 
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man  of  21  would  bave  as  to  injnries  received 
by  him.  We  cannot  accept  this  Interpreta- 
tion of  the  section.  The  general  effect  of 
the  statutes  of  Arizona  before  us,  other  thaa 
section  3111,  Is  to  declare  the  law  of  that 
territory  with  respect  to  common  property  to 
be  practically  the  same  as  that  of  this  state, 
and  the  introduction  in  evidence  of  these 
statutes  served  mertiy  to  confirm  the  pre- 
sumption which  should  have  governed  the 
decision  of  the  superior  court,  in  which  the 
case  was  tried,  if  no  such  evidence  had  been 
introduced.  In  re  Hancock's  Bstate,  106 
Pac.  S8.  The  effect  of  section  3111  was  to 
bring  within  the  operation  of  the  laws  of  the 
territory  relating  to  marital  rights  in  pr<^ 
erty  acquired  In  the  territory  the  one  class, 
to  wit,  persons  married  out  of  the  territory 
who  have  moved  into  it  If  the  rule  Invoked 
by  appellant  were  applied  here,  all  persona 
not  mentioned  must  be  excluded  and  all  oth- 
er classes.  Including  persons  married  in  the 
territory,  as  well  as  those  married  elsewhwe, 
who  had  not  moved  into  the  territory,  would, 
as  to  property  acquired  by  them  in  the  ter- 
ritory, be  excluded  from  the  benefit  of  the 
laws  of  the  territory  affecting  marital  rights. 
It  is  apparent  that  the  Legislature  of  the 
territory  never  Intended  such  a  result 

Respondents  contend  that  the  section  is 
but  the  useless  relict  of  a  departed  condition, 
a  condition  which  existed  at  the  ingrafting 
of  community  rights  Into  the  American  sys- 
tem in  all  the  Pacific  Coast  states  and  ter- 
ritories when  that  territory  became  a  part 
of  the  United  States,  and  which,  having 
served  its  purpose,  has,  in  all  the  other  Ju- 
risdictions, been  removed  from  the  statute 
books  by  appropriate  legislation.  There  is 
much  to  sustain  this  view,  but  we  do  not 
think  we  are  driven  to  the  necessity  of  ac- 
cepting either  the  impossible  and  Inconsist- 
ent construction  of  section  3111  by  appel- 
lant, or  to  eliminate  the  section  from  con- 
sideration on  the  ground  of  decay,  disuse,  or 
laches,  as  urged  by  respondents.  The  rea- 
sonable interpretation  of  It  would  seem  to 
be  that  It  was  Intended  to  admit  certain  per^ 
sons  married  out  of  the  territory  to  the  bene- 
fits of  the  community  laws  of  the  territory. 
Of  those  not  affected  by  the  express  terms 
of  the  section,  the  resident  whose  marriage 
occurred  in  the  territory,  under  the  laws  of 
the  territory,  would  be  governed  by  its  gen- 
eral laws.  Persons  married  out  of  the  ter- 
ritory and  who  have  not  moved  Into  it  would 
be  governed,  as  to  personal  property  acquir- 
ed by  them  in  the  territory,  by  the  well-es- 
tablished, almost  universally  acknowledged 
rule  that  the  law  of  the  domicile  must  pre- 
vail In  the  absence  of  express  statutory  pro- 
vision. The  law  of  California  thereby  be- 
came the  law  of  Arizona  as  to  these  plain- 
tiffs, and  the  finding  of  the  trial  court  that 
the  cause  of  action  for  the  personal  Injuries 


to  the  wife  was  community  property  was  a 
proper  deduction  from  the  law  and  evid^ioe. 
Judgment  affirmed. 

We  concur:    AliLES^,  P.  J.;  SHAW,  J. 


(4T  Colo.  5S7) 

BURNS  V.  NATIONAL  MINING,  TUNNEL 

&  LAND  CO.  et  al. 
(Supreme  Court  of  Colorado.     April  4,  1910.) 

1.  APFKAX,    and    EBBOB    (I    781*)— DlSKISSAIr- 

SETTLEaiBNT  OF   CAUSE. 

Where  the  disputes  between  parties  have 
heen  settled  pending  appeal,  the  court  will  dis- 
miss the  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3122;    Dec.  Dig.  §  781.»] 

2.  Appeal  and  Ebbob  (i  804*)— DisiaBSAir- 
Flea  in  Bab. 

That  the  disputes  between  the  parties  to  a 
caose  have  been  settled  pending  appeal,  where- 
by the  appeal  should  be  dismissed,  which  fact 
does  not  appear  of  record,  cannot  be  taken  ad- 
vantage of  by  motion,  but  should  be  taken  by 
a  plea  in  bar. 

[EXl.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  68;   Dec.  Dig.  {  Sk.*} 

Appeal  from  District  Court,  Bl  Paso  Coun- 
ty;  R.  E.  Lewis,  Judge. 

Action  by  James  F.  Bums  against  the  Na- 
tional Mining,  Tunnel  &  Land  Company  and 
another.  From  a  judgment  for  defendants, 
plaintiff  appeals.  On  motion  to  dismiss.  Mo- 
tion denied,  with  leave  to  file  plea  In  bar. 

Ounnell  &  Chlnn,  Thomas,  Bryant  &  Mal- 
bum,  Chas.  S.  Thomas,  and  Murat  Master- 
son,  for  appellant  K.  R.  Babbitt  and  F.  L. 
Sherwin,  for  Individual  appellees. 

GABBERT,  J.  Since  this  case  was  lodged 
here  on  appeal,  the  appellees  have  filed  a  mo- 
tion to  dismiss  It,  based  upon  the  ground  that 
since  the  appeal  was  taken  a  settlement  of 
the  subject-matter  of  controversy  has  been 
effected.  If  there  has  been  such  a  settlement 
that  the  rights  of  the  parties  will  not  be  af- 
fected by  any  judgment  which  this  court 
might  render,  the  appeal  should  be  dismissed; 
for  its  province  as  a  court  of  review  is  to  de- 
cide and  settle  controversies  by  a  judgment 
which  will  fix  the  rights  of  the  parties  before 
it,  and  not  to  determine  either  questions  of 
law  or  fact  which  cannot  affect  them.  Floyd 
V.  Cochran,  24  Colo.  489,  52  Pac.  676.  In  oth- 
er words,  where  the  disputes  between  par- 
ties have  been  settled  pending  appeal,  this 
court  wUl  decline  to  determine  any  of  the 
questions  upon  the  record,  and  will  dismiss 
the  appeal.  Hunter  v.  Dickinson,  3  Colo. 
App.  372,  33  Pac.  932. 

But,  In  the  circumstances  of  this  case,  a  mo- 
tion is  not  the  proper  procedure,  for  the  rea- 
son that  the  matters  upon  which  appellees 
rely  In  support  of  their  motion'to  dismiss  the 
appeal  do  not  appear  of  record.  Matters  may 
occur  subsequent  to  the  judgment  rendered 
by  the  trial  court  which  operate  to  bar  tlie 
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right  to  bare  such  Judgment  rerlewed  either 
on  appeal  or  error.  When  such  matters  ap- 
pear of  record,  the  question  Is  properly  rais- 
ed by  motion  to  dismiss;  bnt  when  they  do 
not  so  appear  It  must  be  raised  by  a  plea  in 
bar  of  the  proceedings  pending  on  appeal  or 
error.  Atkinson  v.  Tabor,  7  Colo.  196,  8  Pac. 
64. 

The  motion  to  dismiss  Is  denied,  with  leave 
to  appellees  to  file  a  plea  In  bar  within  20 
days  from  this  date. 

STEELE),  O.  J.,  and  MUSSER,  J.,  concur. 


(47  Colo.  617) 

W15AVER  V.  PEOPLE. 
(Sopreme  Court  of  Colorado.     April  4,   1910.) 

1.  Ceimtnal  Law  (§  1090*)— Appeal  and  EIb- 
ROB— Bill  op  Hxceptions— Questions  fob 
Review. 

Where  the  motion  for  a  new  trial,  the  In- 
Rtrtictions  and  the  rulings  thereon,  and  the  ob- 
jections and  excejitioDs  of  defendant  are  not 
brought  up  by  a  bill  of  exceptions,  they  cannot 
be  reviewed. 

[Ed.  Note.— For  other  cases,  see  CrimiDal 
Law,  Cent.  Dig.  !§  2789,  2803-2827,  2927,  2928, 
2948;    Dec.   Dig.  §   1090.*] 

2.  Jtjbt  (§  138*)— Criminal  Law  (J  1152»)— 
Obdeb  op  Challenqinq. 

In  the  absence  of  a  statute  in  the  trial  of 
criminal  cases,  the  mode  of  challenging  is  left 
to  the  sound  discretion  of  the  court,  and  will 
not  be  disturbed  on  apipeal.  In  the  absence  of 
abuse,  and  a  mie  allowing  the  exercise  of  the 
right  to  challenge  alternately  is  proper. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  IS  624-626;  Dec.  Dig.  §  138;*  Criminal 
Law,  Cent  Dig.  §S  3053-3057;  Dec.  Dig.  { 
1152.*] 

3.  Homicide  (8  203*)— Admissibilitt  op  Dy- 
ing Dbclabations. 

It  is  essential  to-  the  admission  of  dying 
declarations  that  they  were  made  nnder  a  sense 
of  impending  death,  but  it  is  not  necessary 
that  the  person  making  them  state  at  the  time 
that  they  are  so  made,  as  that  fact  miry  be 
proved,  either  by  the  express  language  of  the 
declarant,  or  inferred  from  the  evident  danger, 
or  the  opinions  of  attendants  stated  to  him,  or 
from  his  conduct  or  other  drcnmstances  of  the 
case. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  fS  430Ht87;   Dee.  Dig.  {  203.*] 

4.  Homicide  (§  216*)— Dtino  Declabations 
— Pbeliminaby  Evidence— Beliep  in  Im- 
pending Death. 

Evidence  in  a  prosecution  for  murder  held 
to  show  that  the  declarations  of  the  person  mur- 
dered introduced  in  evidence  were  made  nnder  a 
sense  of  impending  death. 

[E^  Note.— For  otiier  cases,  see  Homicide, 
Cent.  Dig.  <  457;   Dec.  Dig.  {  216.*] 

6.  Homicide  (JI  200,  209*)— Dying  Declaba- 
tions—Admissibility  OF  Writing. 

A  person  who  was  shot,  and  who  snbse-. 
quently  died  of  bis  wounds,  made  statements, 
believing  that  death  was  impending,  as  to  the 
circumstances  surrounding  the  shooting,  and 
these  statements  were  written  by  a  person  pres- 
ent, but  not  in  the  exact  language  of  declarant, 
and  read  over  to  him,  and  he  was  asked  if  he 
understood   them  and   was  willing  to  affix  his 


signature  thereto,  to  which  he  answered,,  "Yes." 
Ete  was  too  weak  to  write  his  name,  and  only 
affixed  his  mark.  Held,  that  the  oral  declara- 
tions and  the  paper  were  admissible  in  evidence 
in   the  prosecution  for  murder. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  if  425-428,  441 ;  Dec.  Dig.  §S  200, 
209.*] 

Error  to  District  Court,  Conejos  County; 
Charles  C.  Holbrook,  Judge. 

Thomas  Weaver  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Ira  J.  Bloomfield  and  B.  F.  Harwltz,  for 
plaintiff  in  error.  John  T.  Bamett,  Atty. 
Gen.,  and  Albert  L.  Moses,  Dlst  Atty. 
(George  H.  Thome,  of  counsel),  for  the  Peo- 
ple. 

CAMPBELL,  J.  The  defendant,  Weaver, 
was  tried  and  convicted  of  murder  in  the 
first  degree,  and  sentenced  to  imprisonment 
in  the  penitentiary  for  life.  The  assign- 
ments relied  upon  by  him  for  a  reversal  of 
the  Judgment  are:  Errors  of  the  court  in 
impaneling  a  Jury;  in  admitting  alleged 
dying  declarations  of,  Mr.  Brown,  the  man 
who  was  killed;  in  the  instructions;  In  im- 
properly overruling  defendant's  motion  for 
a  new  trial.  Neither  the  motion  for  a  new 
trial  nor  the  instructions,  nor  the  rulings 
thereon,  nor  the  objections  and  exceptions 
of  defendant  thereto,  If  any,  have  been 
brought  to  this  court  by  a  bill  of  exceptions. 
Our  established  practice  in  criminal  cases 
requires  that  they  be  incorporated  in  a  bill, 
and  thus  made  a  part  of  the  record,  to  en- 
title the  complaining  party  to  a  review  of 
the  trial  court's  rulings  thereon.  Eldwards 
V.  People,  26  Colo.  539,  59  Pa&  56;  Packer 
V.  People,  26  Colo.  306,  67  Paa  1087;  Berg- 
dahl  V.  People,  27  Colo.  802,  61  Pac.  228; 
Keady  v.  People,  82  Colo.  67,  74  Pac.  802,  66 
L.  R.  A.  858.  The  only  questions,  therefore, 
upon  which  defendant  may  be  beard  on  this 
review  are  the  manner  of  impaneling  the 
Jury  and  the  admission  of  dying  statements. 

In  the  district  court  of  Conejos  county, 
where  trial  was  had,  the  former  innctlce  in 
Impanelipg  a  Jury  was  for  the  people  first 
to  exercise  all  its  peremptory  challenges  be- 
fore a  defendant  was  called  upon  to  exercise 
any.  The  practice  prevailing  at  the  time  of 
this  trial  was  for  the  people  and  the  defend- 
ant to  make  their  peremptory  challenges  al- 
ternately; the  people  making  the  first  one. 
Defendant  complains  that  this  method  of  al- 
ternating challenges  Is  wrong,  and  was  prej- 
udicial to  liim.  His  comisel  recognize  that 
the  decision  of  this  court  in  Nicholson  v. 
People,  31  Colo.  53,  71  Pae  377,  is  against 
their  position.  In  that  case  this  court, 
speaking  by  Steele,  Justice,  held  that:  "In 
the  absence  of  a  statute  regulating  the  im- 
paneling of  Juries  and  the  exercise  of  the 
privilege   of  peremptory   challenges  in   the 
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trial  of  criminal  cases,  the  mode  of  challeng- 
ing Is  left  to  the  sound  discretion  of  the 
court;  and,  nnless  there  has  been  a  mani- 
fest abuse  of  that  discretion,  the  action  of 
the  trial  court  will  not  be  disturbed  by  the 
appellate  court."  Notwithstanding  vigorous 
argument  of  counsel  that  the  earlier  method 
Is  the  better,  and  that  It  prevails  in  other 
Jurisdictions,  we  are  satisfied  with  the  de- 
cision in  the  Nicholson  Case,  and  again  ap- 
prove its  doctrine.  We  think  the  better  rule 
Is  as  there  stated:  "Challenges  should  be 
exercised  alternately,  one  by  one,  and  after 
each  challenge  the  panel  refilled.  This  gives 
the  parties  an  oi^ortunity  to  challenge  in 
proper  order,  and  would  seem  to  be  the  most 
orderly  way  of  selecting  a  Jury."  Such  prac- 
tice, under  the  direction  of  the  trial  court, 
was  observed  by  the  parties  in'  exercising 
their  peremptory  challenges  at  this  trial, 
and  no  harm  was  thereby  done  defendant. 

In  1  Greenleaf  on  Evidence  {15th  Ed.)  at 
section  158,  the  learned  author,  In  speaking 
of  the  admission  of  dying  declarations,  says: 
"It  is  essential  to  the  admission  of  these 
declarations,  and  is  a  preliminary  fact,  to 
be  proved  by  the  party  offering  them  in  evi- 
dence, that  they  were  made  under  a  sense 
of  impending  death;  but  it  Is  not  necessary 
that  they  should  be  stated,  at  the  time,  to  be 
so  made.  It  Is  enough,  if  it  satisfactorily 
appears.  In  any  mode,  that  they  were  made 
under  that  sanction,  whether  it  be  directly 
proved  by  the  express  language  of  the  de- 
clarant, or  be  inferred  from  his  evident  dan- 
ger, or  the  opinions  of  the  medical  or  other 
attendants,  stated  to  him,  or  from  his  con- 
duct, or  other  circumstances  of  the  case, 
all  of  which  are  resorted  to  in  order  to  as- 
certain the  state  of  the  declarant's  mind." 
In  Graves  v.  Pe(H)le,  18  Colo.  170,  32  Pac. 
63,  this  court,  after  stating  the  reasons  for 
admitting  such  declarations,  said:  'I'hey 
are  only  admitted  when  It  is  shown  that 
the  party  making  them  was  In  extremis  at 
the  time,  and  when  all  hope  of  this  world 
had  passed."  In  Brennnn  v.  People,  37  Colo. 
256,  86  Pac.  79,  substantially  the  same  lan- 
guage was  employed,  and  the  court  said 
on  the  question  of  declarant's  belief:  "This 
may  be  shown  not  only  by  what  the  injured 
person  said,  but  by  his  condition  and  the 
nature  and  extent  of  bis  wounds.  Wheth- 
er, from  all  the  circumstances  under  which 
the  statement  was  made.  It  satisfactorily 
appears  that  it  was  made  under  a  sense  of 
impending  death  is  a  question  exclusively 
for  the  court"  ZIpperian  v.  People,  33  Colo. 
134,  79  Pac.  1018,  Is  a  case  quite  In  point  in 
favor  of  the  rulings  below. 

The  foregoing  statements  of  the  rule  gov- 
erning the  admission  of  dying  declarations 
are,  generally  speaking,  sanctioned  by  the 
courts  of  this  country.  The  difficulty  Is 
not  80  much  In  the  statement  of  the  rule  as 
in  its  application  to  the  facts  of  the  various 


cases  as  they  arise.  The  dedaratlona  of 
Brown — ^who  was  shot  by  defendant.  Wea- 
ver, and  who  died  on  the  next  day  after  the 
infliction  of  the  mortal  wounds — that  de- 
fendant shot  him  down  without  provocation, 
as  charged  In  the  Information,  were  admit- 
ted in  evidence  over  defendant's  objections. 
These  objections,  so  far  as  necessary  to  con- 
sider here^  are  that  it  was  not  made  to  ap- 
pear to  the  trial  Judge  that  the  declarant  at 
the  time  the  statements  were  made  believed 
that  he  was  about  to  die,  and  that  be  had 
abandoned  all  hope  of  recovery.  The  record 
shows  that  soon  after  Brown  was  shot  in  a 
saloon  in  Alamosa,  he  was  taken  to  a  hotel 
in  that  town,  and  a  doctor  at  once  summoD- 
ed.  Brown  was  shot  twice;  one  shot  taking 
effect  in  his  left  thigh,  the  other  passing 
through  his  abdomen.  The  latter  wound 
was  mortal,  and  the  victim's  condition  was 
serious  from  the  beginning.  In  a  conversa- 
tion with  his  physician  soon  after  the  latter 
reached  his  bedside,  Brown  said  "he  thought 
he  was  going  to  die,"  and  the  doctor  said  his 
condition  was  such  as  to  warrant  that  im- 
pression. Brown  did  not  say  how  soon  he 
expected  to  die,  but  he  used  this  language, 
as  testified  to  by  the  physicians:  "He  said 
he  was  done  for."  The  doctor  did  not  ad- 
vise him  as  to  his  condition,  but  the  expres- 
sion used  by  Brown  was  his  own  conclusion 
about  his  condition.  This,  or  a  similar,  ex- 
pression was  repeatedly  used  by  him  in  the 
presence  of  the  doctor  and  other  persons 
who  have  so  testified,  and  there  Is  not  any 
evidence  to  the  contrary.  Brown  was  shot 
about  1  o'clock  in  the  afternoon,  and  about 
an  hour  thereafter  his  friends  secured  a 
special  train  to  take  him  from  Alamosa  to 
a  hospital  at  Sallda.  He  was  put  aboard 
the  train,  which  reached  Salida  about  6 
o'clock  of  the  same  day,  and  he  was  oper- 
ated on  between  7  and  8  o'clock  that  night, 
with  a  view  to  see  if  an  operation  would  be 
helpful.  He  died  some  time  the  next  day. 
While  on  the  train  he  repeatedly  said  to 
those  about  him,  "I  am  done  for,"  and  when 
the  doctor  and  others  present  tried  to  cheer 
him  up.  Brown  would  not  believe  their  state- 
ments, and  said:  "No;  I  am  done  for. 
He  [referring  to  the  doctor]  can't  do  any- 
thing." To  a  witness  who  told  him  that  his 
friends  had  planned  to  take  him  to  a  hos- 
pital to  try  to  save  his  life.  Brown  replied: 
"I  am  all  In;  I  am  done  for.  It  is  no  use. 
I  am  going  to  die.  I  would  like  to  see  my 
wife  before  I  die.  Try  to  get  her  to  me  be- 
fore I  die."  He  further  said  "he  was  all  in, 
and  could  not  live."  These,  In  substance,  are 
the  statements  made  at  various  times  by 
Brown  of  his  own  volition,  and  in  reply  to 
questions  asked  him.  The  wounds,  as  we 
have  said,  were  mortal,  and  it  is  entirely 
dear  that  Brown  fully  recognized  that  they 
were.  Never  at  any  time  after  receiving 
the  wounds  did  he  express  any  belief  or  con- 
viction as  to  his  condition  other  than,  or 
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different  from,  the  foregoing  quoted  expres- 
sions. Unquestionably,  therefore,  under  the 
rule  of  law  applicable  to  dying  declarations, 
Brown  made  these  statements  under  a  sense 
and  belief  of  impending  death,  and  bad  no 
hope  of  recovery.  From  his  statements,  thus 
made,  a  writing  was  pr^ared  by  one  of  the 
persons  present  when  they  were  made,  which 
was  read  over  to  Brown  after  the  train 
started  from  Alamosa,  and  he  was  asked  if 
he  understood  it  and  was  willing  to  affix 
his  signature  to  it,  and  his  answer  was, 
"Yes."  A  p«i  was  given  to  him  with  which 
to  write  his  name,  and  he  was  supported  by 
an  attendant  while  trying  to  do  so,  but  was 
too  weak  to  sign  his  name,  but  made  his 
mark  instead.  The  writing,  though  not  re- 
producing the  exact  language  which  Brown 
used  in  expressing  his  belief  as  to  his  con- 
dition, was  in  effect  the  same,  and  it  contain- 
ed the  statement  that  he  was  "mortally 
wounded  and  about  to  die,"  to  which  he  ex- 
pressly assented,  and  impliedly  approved  by 
knowingly  affixing  his  mark.  His  every 
word  about  his  condition  indicated  that  he 
knew  he  was  very  near  to  death,  and,  being 
fully  consdons  thereof,  he  made  the  state- 
ments. 

Perhaps  the  strongest  case  cited  by  de- 
fendant in  support  of  his  contention  is  State 
V.  Gianfala,  113  La.  463,  37  South.  SO.  In 
that  case  it  appeared  that  the  wounded  man 
repeatedly  said  that  be  thought  he  was  go- 
ing to  die,  yet  It  was  apparent  from  his 
conduct  and  his  actions  that  he  had  not  giv- 
en up  all  liope;  for,  when  a  physician  came 
to  him,  he  asked  the  latter's  opinion,  and 
on  his  advice  started  on  a  Journey  to  a 
distant  dty  to  have  himself  operated  upon 
as  bebag  his  one  chance  of  recovery.  The 
court  held  that,  although  the  declarant  had 
stated  that  he  thought  he  was  going  to  die, 
nevertheless,  since  he  asked  the  opinion  of 
his  physician  and  took  his  advice  to  go  to  a 
distant  dty  to  obtain  relief,  this  indicated 
that  he  still  had  some  hope,  particularly 
as  the  physician  told  him  that  there  would 
be  a  chance  for  him  if  he  went  to  New  Or- 
leans and  had  himself  operated  on.  That, 
however,  is  not  this  case.  Instead  of  asking 
to  'be  sent  to  Sallda,  or  giving  his  consent 
thereto  when  one  of  his  friends  stated  that 
the  Journey  was  to  be  made.  Brown,  in  ef- 
fect, protested  against  it,  and  said  that  it 
would  be  useless,  for  he  knew  he  was  going 
to  die,  and  asked  to  have  his  wife  brought 
to  him  before  he  passed  away.  Clonsiderlng 
all  of  the  facts  and  circumstances,  we  think 
these  oral  declarations  and  th'e  confirmatory 
writing  were  properly  admitted  in  evidence. 

No  prejudicial  error  having  been  shown, 
the  Judgment  is  affirmed. 

Affirmed. 

STEELE,  a  J.,  and  MUSSER,  J.,  concur. 


(18  IdaJio,  U) 
BEST  V.  BROADHBAD. 
(Supreme  Court  of  Idaho.    Oct  30,  1909.    On 
Rehearing,  April  19,  1910.) 

(Si/llaiu»  iv  the  Court.) 

1.  MuNiciPAi.  Corporations  (J  604*)— BEau- 
LATiNo  Animals  —  Runniko  at  Labob  — 
Construction  of  Statute. 

Under  the  provisions  of  subdivision  15  of 
section  15  of  an  act  of  the  Legislature  providing 
for  the  organization,  government,  and  powers  of 
cities  and  villages  (see  Sess.  Laws  1905,  p.  113), 
the  cities  and  villages  of  the  state  have  power 
and  authority  to  pass  ordinances  to  prevent  the 
running  at  large  of  horses  within  corporate 
limits. 

[Ei.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  604.f } 

2.  Tbovee  and  Conversion  (§  34*)— Pusad- 
INO— Sufficiency  of  Answer— Evidence. 

Held,  that  the  coutt  erred  in  not  admitting 
all  evidence  offered  tending  to  establish  the  de- 
fense set  up  in  the  answer. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  S  34.*] 

3.  Municipal  Cobfobations  (8  604*)— Regu- 
i.ATmo  Aniuals  —  RuRNiNo  at  Labob  — 
Construction  of  Statute— "Otheb  Ani- 
mals." , 

Held,  that  the  phrase  "other  animals,"  as 
used  in  said  section,  is  broad  enough  to,  and 
does,  include  horses  and  all  other  animals. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  604.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5073.] 

On  Rehearing. 

4.  Municipal  Cobpobationb  (f  112*) — Ordi- 
nances— Subject  to  be  Expressed  in  Ti- 
tle. 

Under  the  provisions  of  section  2276,  Rev. 
Codes,  an  ordinance  must  contain  no  subject 
which  shall  not  be  clearly  expressed  in  its  title. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  88  25S-262 ;  Dec  Dig. 
8    112.*] 

5.  Municipal  Corporations  (8  112*)— Ordi- 
nances— Sufficiency  of  Title. 

The  title  of  an  ordinance,  "An  act  relating 
to  domestic  animals  and  prohibiting  their  run- 
ning at  large,"  is  sufficient  to  authorize  the  in- 
cprporation  in  such  ordinance  of  provisions  in- 
cident to  and  regulating  animals  running  at 
large,  such  as  naming  the  kind,  the  territory  or 
place  in  which  they  shall  not  run  at  large,  the 
impounding  and  sale,  the  fees  to  be  collected, 
and  the  penalty.  It  is  sufficient  if  the  title  in 
its  general  scope  clearly  expresses  the  objects 
and  purposes  of  the  ordinance. 

[Bid.  Note. — For  other  cases,  see  Mnnicipai 
Corporations,  Dea  Dig.  {  112.*] 

61.  Municipal  Corporations  (8  105*)— Ordi- 
nances —  Style— Sufficiency— Construc- 
tion of  Statute. 

Section  2274,  Rev.  Codes,  providing,  "The 
style  of  all  ordinances  shall  be:  'Be  it  ordain- 
ed by  the  mayor  and  council  of  the  city  of 

or  the  chairman  and  board  of  trustees  of  the  vil- 
lage of  ,'  "  is  directory,  and  the  enacting 

clause  of  a  village  ordinance  as  follows:  "Be  it 
ordained  by  the  town  of  Post  Falls,"  is  suffi- 
cient, as  such  enacting  clause  Indicates  the  in- 
tention and  declaration  of  the  village  to  legis- 
late. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  105.*] 
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7.  MvmCIPAI,  COBFOBATIONB  (J   114*)— Obdi- 
NANCBS—AvENDMENT— Validity. 

Under  the  provisiona  of  section  2276,  Rev. 
Codes,  "No  ordinance  or  section  thereof  shall 
be  revised  or  amended  unless  the  new  ordinance 
contain  the  entire  ordinance  or  section  as  revised 
or  amended,  and  the  ordinance  or  section  so 
amended  shall  be  repealed."  Under  this  provi- 
sion of  the  statute,  an  amendatory  ordinance 
wiiich  purports  to  amend  an  ordinance  by  in- 
serting therein  iiarticular  langnaee  without  in- 
dicating where  such  insertion  shall  be  made,  or 
containing  the  entire  ordinance  as  amended  or 
the  particular  section  amended,  is  void. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Goiporations,  Cent  Dig.  {{  26^-265;   Dec.  Dig. 

8.  MlTNIOIPAI,   COBPOBATIONS    (8    115*)— OBDI- 
KANCE8— REPEAt— VALIDITT. 

Where  the  provisions  of  an  amendatory  ^or- 
dinance are  illegaf  and  void,  and  it  is  apparent 
that  snch  amendment  is  to  be  substituted  for 
the  ordinance  repealed,  or  for  a  particular  part 
thereof,  the  illegal  and  void  character  of  the 
repealing  ordinance  will  also  render  void  the 
repealing  clause. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  1 115.*] 

Appeal  from  District  Court,  kootenal  Coun- 
ty; W.  W.  Woods,  Judge. 

Action  by  W.  H.  Best  against  J.  W.  Broad- 
head.  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  and  remanded  for  new 
trial. 

Ezra  B.  WhlOa,  for  appellant.  R.  B.  Mc- 
Farland,  for  respondent. 

fiUIyLIVAN,  C.  J.  This  action  was  com- 
menced to  recover  from  the  defendant  the 
value  of  two  mares  with  their  sucking  colts 
and  one  bay  mare  about  two  years  old,  al- 
leged to  bave  been  wrongfully  taken  by  the 
defendant  from  the  plaintiff  and  converted 
to  hlB  own  use,  and  for  damages  for  their 
detention  and  flOO  attorney's  fee  for  pros- 
ecuting the  action.  The  defendant  by  his  an- 
swer denied  the  allegations  of  the  complaint, 
and  as  an  affirmative  defense  averred  that 
he  was  poundmaster  of  the  village  of  Post 
Falls,  Kootenai  county,  and  that  said  village 
had  by  an  ordinance  duly  enacted  provided 
for  impounding  and  selling  horses  mnnlng 
at  large,  and  on  the  8th  day  of  May,  1906, 
while  said  ordinance  was  in  full  force  and 
effect,  the  defendant,  as  poundmaster  and 
acting  under  said  ordinance,  took  up  and  Im- 
pounded said  horses  and.  colts,  and  alleges 
that  the  ordinance  was  complied  with  In  all 
respects,  and  that  thereafter  the  animals  were 
sold  by  the  village  marshal  of  the  village  of 
Post  Falls,  and  that  at  such  sale,  which  was 
by  public  auction,  the  defendant  purchased 
the  two  year  old  mare,  also  one  mare  with 
her  sucking  colt,  and  alleges  that  this  was 
the  way  and  none  other  In  which  he  had  said 
animals,  and  asked  for  Judgment  upon  that 
state  of  facts.  The  ordinances  under  which 
the  defendant  claimed  to  be  acting  as  pound- 
master  were  set  out  and  made  a  part  of  the 
answer.    Upon  the  Issues  thus  made  the  cause 


was  tried  by  the  court  with  a  Jury,  and  ver- 
dict and  Judgment  rendered  and  entered  for 
the  plaintiff  for  $376  damages  and  costs  of 
suit.  A  motion  for  a  new  trial  was  denied, 
and  this  appeal  Is  from  the  Judgment  and  the 
order  denying  a  new  trial.  On  the  trial  the 
court  excluded  the  ordinances  of  the  village 
of  Post  Falls  providing  for  Impounding  hors- 
es and  other  animals  which  were  found  run- 
ning loose  in  the  village.  The  court  held  that 
under  the  provisions  of  subdivision  15,  i  15, 
of  an  act  to  amend  section  73  of  an  act  en- 
titled, "An  act  to  provide  for  the  organiza- 
tion, government  and  powers  of  cities  and 
villages,"  etc.  (Sess.  Laws  1900,  p.  113),  that 
no  authority  was  given  to  a  dty  or  village 
to  pass  ordinances  for  the  purpose  of  im- 
pounding stray  horses,  and  held  that  said 
statute  enumerated  certain  animals  and  that 
such  animals  excluded  all  animals  not  there- 
in named,  regardless  of  the  general  clause  of 
said  section  providing  for  the  regulation  of 
running  at  large  of  "other  animals,"  after 
enumerating  cattle,  hogs,  mules,  sheep,  goats, 
and  dogs.  Thus  holding,  the  court  would 
not  permit  the  defendant  to  introduce  in  evi- 
dence the  ordinance  of  said  village  providing 
for  the  Impounding  of  horses  and  other  ani- 
mals, and  thus  shut  out  entirely  the  defense 
pleaded  by  the  defendant  to  the  effect  that 
said  horses  were  taken  by  the  poundmaster 
when  running  loose  in  the  village  of  Post 
Falls  and  impounded  and  sold  under  the  pro- 
visions of  said  ordinance. 

While  there  are  a  number  of  assignments 
of  error  going  to  the  admission  and  rejection 
of  evidence,  they  substantially  all  rested  up- 
on the  proposition  that  they  were  immaterial 
for  the  reason  that  said  village  had  no  au- 
thority whatever  to  pass  an  ordinance  to  pre- 
vent the  running  at  large  of  horses  In  said 
village,  and  for  that  reason  horses  could  not 
be  impounded  under  said  ordinance.  In  sup- 
port of  this  decision  connsel  for  appellant 
cites  from  the  act  concerning  cities  and  vil- 
lages found  in  the  Laws  1899,  p.  204,  Laws 
1901,  p.  100,  and  Laws  1903,  p.  422,  the  provi- 
sion authorizing  villages  to  pass  ordinances 
regulating  the  running  at  large  of  animals. 
Each  and  every  one  contains  among  other 
animals  named  "horses,"  but  that  that  pro- 
vision was  amended  by  the  Laws  of  1906  and 
the  word  "horses"  was  omitted,  and  said  pro- 
vision made  to  read  as  follows:  "Regulate 
the  running  at  large  of  cattle,  hogs,  mules, 
sheep,  goats,  dogs  and  other  animals,  and 
to  cause  such  as  may  be  running  at  large  to 
be  emponnded  and  sold  to  discharge  the  cost 
and  penalties  provided  for  the  violation  of 
such  prohibition,  and  the  expense  of  em- 
ponnding  and  keeping  the  same,  and  of  sncb 
sale."  And  it  is  contended  that,  whatever 
the  purpose  of  the  Legislature  was  in  omit- 
ting the  word  "horses"  from  said  section,  it 
id  not  open  to  discussion,  and  that  it  was 
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avident  the  Leglalature  may  have  come  to 
the  conclusion  that  the  running  at  large  of 
horses  ought  to  be  permitted,  while  hogs, 
mules,  sheep,  goats,  and  other  animals  should 
not  be  permitted  to  ran  at  large,  cmd  for  that 
reason  the  court  did  not  err  In  refusing  to 
admit  said  ordinance  In  evidence.  In  support 
of  that  contention  Blaxii  on  Interpretation 
of  Ijbws,  p.  141,  and  Sutherland  on  Statutory 
Construction,  §  268,  are  cited.  The  trial  court 
evidently  took  the  position  that,  although  for- 
mer statutes  In  regard  to  cities  and  villages 
regulating  animals  running  at  large  contain- 
ed among  'other  animals  enumerated  "hors- 
es," because  of  its  omission  in  the  statute  as 
amended  by  Ijaws  1906,  It  was  the  purpose 
and  intent  of  the  Legislature  to  prohibit  cities 
and  villages  from  regulating  the  running  at 
large  of  horses,  and  that  "other  animals"  as 
used  in  said  section  did  not  include  horses. 
We  find  on  an  examination  of  Sess.  Laws  1907 
that  the  Legislature  in  amending  said  act  in 
regard  to  cities  and  villages  inserted  the  word 
"horses"  in  said  section  15,  and  made  said 
section  read  the  same  as  it  did  prior  to  Its 
amendment  In  1905.  It  is  clearly  evident  that 
the  word  "horses"  was  left  out  of  the  act  of 
1905  by  n^istake  or  carelessness,  as  there  could 
be  no  reason  why  mules  should  be  prevented 
from  running  at  large  in  a  village  and  hors- 
es be  permitted  to  do  so,  and  we  conclude 
that  the  words  "other  animals,"  as  used  in 
said  section  in  the  act  of  1905,  is  broad 
enough  to,  and  does,  include  horses,  and  was 
Intended  to  include  all  other  animals  not  spe- 
cially enumerated.  The  rules  of  interpreta- 
tion as  stated  In  Black  and  Sutherland  are 
useful  as  a  guide  In  determining  the  probable 
intention  of  the  Legislature ;  but,  if  it  should 
be  apparent  in  any  particular  case  that  the 
Legislature  did  not  In  fact  Intend  that  its  ex- 
press mention  of  one  thing  should  operate  as 
an  exclusion  of  all  others,  then  the  maxim, 
"Bxpresslo  unins  est  ezcluslo  alterlus,"  must 
give  way.  We  are  clearly  of  the  opinion  that 
cities  and  villages  have  the  power  by  proper 
ordinance  to  regulate  the  running  at  large 
of  horses,  and  the  court  erred  in  holding  that 
the  village  of  Post  Falls  had  no  authority  un- 
der Laws  1905  to  regulate  the  running  at 
large  of  horses  within  the  limits  of  such  vil- 
lage. 

In  our  view  of  the  case,  It  is  not  necessary 
for  us  to  pass  upon  all  of  the  other  assign- 
ments of  error,  for  they  all  revolve  around 
the  action  of  the  court  in  holding  that  the 
village  bad  no  authority  to  enact  said  ordi- 
nance. The  answer  of  the  defendant  pleads 
a  complete  deftose  to  this  action,  and  the 
court  should  have  admitted  all  pertinent  and 
relevant  evidence  which  tended  to  establish 
that  defense,  and  on  a  retrial  ordinances  and 
all  other  evidence  offered  tending  to  estab- 
lish that  defense  ought  to  be  admitted. 

The  Judgment  of  the  court  must  be  revers- 
ed and  the  cause  remanded  for  a  new  trial. 


and  it  is  so  ordered,  with  costs  In  favor  of 
appellant. 

STEWAHT  and  AILSHIB,  JJ.,  concur. 

On  Rehearing.  (is  Idaho,  «) 
STEWART;  J,  A  rehearing  was  granted 
In  this  case,  and  upon  reargument  It  was  con- 
tended by  counsel  for  respondent  that  Ordi- 
nances Noa  36  and  40,  regulating  the  running 
at  large  of  certain  stock  and  providing  for 
the  Impounding  thereof  In  the  town  of  Post 
Falls,  were  illegal  and  void.  Certified  oopies 
of  these  ordinances  were  ofiTered  in  evidence, 
and  a  number  of  specific  objections  to  their 
Introduction  were  made  by  counsel  for  re- 
spondent, and  the  trial  court  sustained  tbe 
objection  that  the  statute  did  not  authorise 
such  ordinances:  .  and  it  was  this  question 
this  court  discussed  and  decided  in  the  for- 
mer opinion. 

Counsel  for  respondent  upon  reargument 
urges  yerj  earnestly  that  this  court  should  al- 
so deCermlne  the  validity  of  the  ordinances 
for  the  reason -that,  the  cause  having  been 
reversed,  the  validity  of  such  ordinances  will 
necessarily  arise  upon  a  retrial  of  said  case. 
Counsel  for  appellant,  however,  contends  that 
the  validity  of  such  ordinances,  because  of 
their  form,  is  not  presented  by  the  record. 
Strictly  speaking,  this  contention  is  no  doubt 
correct;  but  in  view  of  the  fact  that  a  new 
trial  has  been  ordered,  and  the  validity  of 
such  ordinances  will  necessarily  be  Involved, 
and  counsel  upon  the  reargument  having  ful- 
ly and  exhaustively  discussed  the  validity  of 
such  ordinances,  we  have  concluded  to  ex- 
press our  views  with  reference  to  the  same. 

It  Is  first  contended  that  the  title  to  Ordi- 
nance No.  36  Is  Insufficient,  because  It  does 
not  express  or  contain  the  subject-matter  of 
said  ordinance,  and  does  not  specify  the  pen- 
alty or  punishment  for  a-  violation  thereof, 
and  does  not  refer  to  the  provisions  contain- 
ed therein  for  the  impounding  and  sale  of  the 
animals  described,  and  does  not  describe  the 
territory  within  which  suah  animals  are  pro- 
hibited from  running  at  large.  The  title 
reads  as  follows:  "An  act  relating  to  domes- 
tic animals  and  prohibiting  their  running  at 
large."  Section  2276,  Rev.  Codes,  provides: 
"Ordinances  shall  contain  no  subject  which 
shall  not  be  clearly  expressed  In  their  title." 
It  is  unnecessary  In  the  title  of  an  ordinance 
to  Index  every  particular  provision  contained 
therein.  It  is  sufficient  if  the  title  in  its  gen- 
eral scope  clearly  expresses  the  object  and 
purpose  of  such  ordinance.  When,  therefore, 
the  title  provides  that  It  Is  "an  act  relating 
to  domestic  animals  and  prohibiting  their 
running  at  large,"  it  is  sufficient  to  authorize 
the  Incorporation  therein  of  all  provisions  in- 
cident to  the  regulation  and  prohibition  of 
animals  running  at  large,  such  as  naming  the 
kind,  the  territory  or  place,  the  Impounding 
and  sale,  the  fees  to  be  collected,  and  the  pen- 
alty. We  think  this  title  sufficient  VlUage 
of  St.  Anthony  v.  Brandon,  10  Idaho,  206,  77 
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Pac.  322;  State  t.  Calloway,  U  Idaho,  719, 
84  Pac.  27,  4  L.  R.  A.  (N.  8.)  109,  114  Am. 
St  Rep.  285;  Bayard  t.  Baker,  76  Iowa,  818, 
40  N.  W.  818;  McQuillan  on  Munlc.  Ordi- 
nances, {  141;  Suiltb  T.  City  of  Emporia,  27 
Kan.  528.  Sections  1  and  10  of, the  ordinance 
clearly  described  the  territory.  It  Is  true  It 
does  not  say  that  the  territory  Is  within  the 
town  of  Post  F^lls,  yet  the  ordinance  has  ref- 
erence only  to  the  town  of  Post  Falls,  and 
could  not  extend  beyond  Its  boundaries,  and 
can  only  apply  to  the  territory  described  and 
within  the  town.  TIhe  territory  Is  described 
as  follows:  "Limit  of  territory  Included  In 
this  ordinance  commencing  at  a  point  where 
Sixty  street  Intersects  with  the  Spokane  riv- 
er, thence  running  in  an  easterly  direction  to 
Idaho  street,  thence  running  south  to  Spo- 
kane river,  thence  along  the  main  or  north 
channel  to  the  place  of  beginning."  This  is 
sufficient. 

It  Is  next  contended  that  the  enacting 
clause  of  the  ordinance  is  not  In  the  form 
provided  by  section  2274,  Rev.  Codes.  This 
section  provides:  "The  style  of  all  ordinances 
shall  be:   'Be  It  ordained  by  the  mayor  and 

council  of  the  city  of or  the  chairman 

and  board  of  trustees  of  the  village  of .' " 


The  enacting  clause  of  Ordinance  No.  36 
reads  as  follows:  "Be  it  wdalned  by  the 
town  of  Post  Falls."  It  will  thus  be  seen 
that  the  enacting  clause  of  Ordinance  No. 
36  is  not  In  the  language  of  the  statute.  The 
enacting  clause  of  an  ordinance,  however,  is 
merely  a  declaration  of  Intention  and  pur- 
pose, and  the  enacting  clause  of  Ordinance 
No.  36  clearly  shows  the  intention  and  pur- 
pose of  the  town  of  Post  Falls  to  enact  such 
ordinance  and  that  it  was  the  town  of  Post 
Falls  which  enacted  the  same,  and  such  ap- 
pearing from  the  enacting  clause  is  a  suf- 
ficient compliance  with  the  statute.  The  stat- 
ute is  directory  only.  McQuillan  on  Munlc. 
Ordinances,  {  145;  City  of  Napa  v.  Easterby, 
76  Cal.  222,  18  Pac.  253;  State  v.  Fountain, 
14  Wash.  236,  44  Pac.  270;  People  v.  Mur- 
ray, 57  Mich.  396,  24  N.  W.  118;  People  v. 
Ohlpman,  31  Colo.  90,  71  Pac.  1108;  1  Dillon, 
Munlc.  Corp.  (4th  Ed.)  {  309.  We  think,  there- 
fore, that  Ordinance  No.  36  was  a  valid  or- 
dinance, and  was  in  force  at  the  time  of  the 
trial  unless  repealed  by  Ordinance  No.  40. 

It  is  contended  that  Ordinance  No.  40  is  in- 
valid for  the  reason  that  the  title  does  not  ex- 
press the  object  or  purpose  of  the  ordinance, 
because  it  does  not  state  or  provide  that  it 
l8  an  ordinance  amending  Ordinance  No.  36. 
The  title  reads  as  follows:  "An  ordinance  es- 
tablishing the  boundary  limits  and  making 
known  the  limit  of  territory  Included  in  Or- 
dinance No.  36."  It  thus  appears  that  the 
object  and  purpose  of  this  ordinance,  as  de- 
clared by  the  title,  is  to  make  some  altera- 
tion or  change  in  Ordinance  No.  36,  but  the 
particular  change  as  applied  to  any  particu- 
lar part  of  the  ordinance  Is  not  disclosed  in 
the  title.  The  title  of  an  amendatory  ordi- 
nance would  l>e  sufficient  if  it  Indicated  the 


particular  section  or  part  of  the  ordinance  to 
be  amended  without  declaring  in  such  title 
the  general  scope  or  purpose  of  the  ordinance 
amended;  and,  while  it  would  have  been 
better,  no  doubt,  to  have  indicated  the  par- 
ticular section  of  Ordinance  No.  36  to  be 
amended  and  to  have  stated  such  fact  in  the 
title,  yet  we  are  inclined  to  think  that  the 
title  Is  sufficient  to  indicate  the  purpose  and 
intent  to  amend  Ordinance  No.  36. 

It  is  next  contended  that  Ordinance  No. 
40  is  invalid  for  the  reason  that  it  does  not 
Indicate  that  the  territory  described  is  with- 
in the  village  of  Post  Falls.  This  objection  la 
not  well  taken.  The  village  of  Post  Falls  Is 
legislating  with  reference  to.  its  own  terri- 
tory, and  its  ordinances  include  only  terri- 
tory within  the  village  corporation,  and  It 
would  appear  useless  to  say  that  the  ordi- 
nance is  made  applicable  to  the  village  of 
Post  FaUs. 

It  is  next  urged  that  the  enacting  clause 
of  Ordinance  No.  40  is  void  because  not  In 
proper  form.  What  has  been  said  with  ref- 
erence to  the  enacting  clause  of  Ordinance 
No.  36  applies  alike  to  the  enacting  clause  of 
this  ordinance.  It  is  also  urged  that  Ordi- 
nance No.  40  is  void  for  the  reason  that  it 
does  not  comply  with  section  2270,  Rev. 
Codes.  This  section  provides:  "No  ordinance 
or  section  thereof  shall  be  revised  or  amend- 
ed unless  the  new  ordinance  contain  the  en- 
tire ordinance  or  section  as  revised  or  amend- 
ed, and  the  ordinance  or  section  so  amended 
shall  be  repealed."  Ordinance  No.  40,  in  part, 
Is  as  follows: 

"An  ordinance  establishing  the  boundary  lim- 
its and  making  known  the  limit  of  ter- 
ritory included  In  Ordinance  No.  36. 

"Be  it  ordained  t>y  the  chairman  of  the 
board  of  trustees  of  the  village  of  Post  Falls. 

"Commencing  at  a  point  where  the  artifldal 
channel  empties  into  Spokane  river,  thence 
In  a  northeasterly  direction  to  a  point  where 
Sixty  street  Intersects  with  the  N.  P.  B.  R. 
Co.'s  right  of  way,  thence  in  an  easterly  di- 
rection to  Idaho  street,  thence  in  a  southerly 
direction  to  Spokane  river,  thence  along  Spo- 
kane river  to  the  place  of  beginning. 

"And  that  Ordinance  No.  36  is  hereby 
amended  so  as  to  read  accordingly,  and  tliat 
all  ordinances  and  sections  of  ordinances  con- 
flicting with  this  ordinance  is  hereby  re- 
pealed." 

Then  follows  the  provision  with  reference 
to  the  time  the  ordinance  shall  take  effect 
and  the  history  of  Its  passage.  It  will  thus 
be  seen  tliat  this  ordinance  does  not  purport 
to  amend  any  particular  section  of  Ordinance 
No.  36,  but  pretends  to  amend  the  entire  ordi- 
nance. The  ordinance  does  not  contain  the 
entire  ordinance  or  section  as  revised  or 
amended  as  required  by  the  statute.  In  or- 
der to  read  Ordinance  No.  40  as  an  amenda- 
tory ordinance  of  No.  36,  we  are  called  upon 
to  exercise  our  Judgment  as  to  the  particular 
section  of  No.  86  intended  to  be  amended,  and 
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t«  Insert  tbe  amendment  in  Ueu  theredt.  Aft- 
er the  enacting  clause  follows  tbe  descrlptioii, 
bat  where  that  description  Is  to  be  placed  In 
Ordinance  No.  36,  or  what  part  of  No.  36  it 
is  to  repeal  or  displace,  Is  a  matter  left  en- 
tirely to  conjecture.  This  is  not  a  compliance 
witli  tbe  provisions  of  section  2276,  supra. 
To  make  a  valid  amendment,  the  amendatory 
ordinance  should  comply  with  the  prorisions 
of  the  statute;  that  is,  the  new  or  amenda- 
tory ordinance  should  contain  tbe  entire  or- 
dinance or  section  as  revised  or  amended,  and 
not  leave  tbe  question  open  to  guess  or  con- 
jecture as  to  tbe  particular  place  where  ttie 
amendment  is  to  be  Inserted  or  what  particu- 
lar portion  of  the  old  ordinance  is  to  be  dis- 
placed by  tlie  new  or  amendatory  ordinance. 
McQ\illlan,  Mnnlc.  Ordinances,  i  195;  Pente- 
cost V.  Stiles,  5  Okl.  600,  49  Pac.  921.  For 
these  reasons,  we  are  of  the  opinion  that 
Ordinance  No.  40  is  void. 

From  what  has  been  said  it  follows  that  no 
part  of  Ordinance  No.  36  has  been  repealed 
or  superseded  by  the  provisions  of  Ordinance 
No.  40,  which  is  held  to  be  void.  The  com- 
mon council  of  Post  Falls  did  not  repeal  any 
provision  in  Ordinance  No.  86  by  adopting 
Ordinance  No.  40,  If  the  provisions  of  the 
latter  are  illegal  and  Toid,  notwithstanding 
the  fact  that  the  latter  ordinance  contains  a 
clause  to  the  effect  "that  all  ordinances  in 
conflict  herewith  are  hereby  repealed,"  as  it 
clearly  appears  that  Ordinance  No.  40  was 
to  be  a  substitute  for  a  part  of  Ordinance 
No.  86.  The  Illegal  and  void  character  of 
Ordinance  No.  40,  in  so  far  as  amending  Ordi- 
nance No.  86,  renders  illegal  and  void  also 
the  repealing  clause  found  in  Ordinance  No. 
40.  City  of  Portland  v.  Schmidt,  13  Or.  17,  6 
Pac.  221;  26  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  716,  717. 

The  Judgment  will  be  reversed  and  a  new 
trial  ordered.    Costs  awarded  to  appellant 

SULLIVAN,  C.  J.,  concurs. 

AILSBIB,  J.  In  concurring  I  desire  to  add 
that  I  think  the  title  to  Ordinance  No.  40  Is 
insufflcient  for  the  same  reasons  that  render 
the  ordinance  itself  void. 


(IS  Idabo.  24) 

FBATHBRSTONB  v.  KBANB. 
(Supreme  Court  of  Idaho.    April  9,  1910.) 

(Syllabttt  by  the  Court.) 

1.  Appeal  and  Ebbob  (|  667*)  —  Recobd  — 
Statement — Strikino  from  Transcript. 

Where  a  proposed  statement  is  not  present- 
ed and  settled  within  the  time  reqaired  by  law 
and  is  inserted  in  the'  transcript,  on  motion,  it 
will  be  stricken  therefrom. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  2521;  Dec.  Dig.  I  567.*] 

2.  Appeal  and  Error  (S  623*)— Recobd^B^- 
INO  of  Transcript— TrME. 

Under  the  provisions  of  rule  25  of  the  rules 
of  this  court  (96  Pac.  z),  the  time  during  which 


the  trial  court  or  judj;e  holds  a  bill  of  exceptions 
or  statement  prior  to  the  settlement  and  filing 
thereof  and  the  time  during  which  the  attorney 
for  the  respondent  may  retain  the  transcript  on 
appeal  before  certifying  or  refusing  to  certify 
the  same  must  be  excluded  in  computing  the 
(X)  days'  time  in  which  a  transcript  is  required 
to  be  filed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2736;  Dec.  Dig.  J  623;* 
Time,  Cent  Dig.  §  27.] 

3.  Tblal    (J   330*)— Vebdiot— Set-Off— OON- 

STBUOTION. 

Where  an  action  is  brought  to  recover  for 
money  had  and  received  and  for  services  alleged 
to  have  been  performed  at  the  instance  and  re- 
quest of  the  defendant,  and  the  answer  in  effect 
denies  the  allegadons  of  the  complaint  and  sets 
up  by  way  of  crosa-complaint  certain  damages 
alleged  to  have  been  sustained  by  the  defendant 
on  account  of  the  neglect  and  incompetency  of 
the  plaintiff  in  performing  certain  services  for 
defendant,  and  uie  cause  is  tried  by  tbe  court 
with  a  jury,  and  the  jury  readers  a  verdict  in 
favor  of  the  plaintiff  on  his  first  cause  of  action 
and  In  favor  of  the  defendant  on  the  second 
cause  of  action,  and  does  not  mention  the  cause 
of  action  set  out  in  the  cross-complaint  the 
effect  of  such  verdict  is  that  the  defendant  Is 
not  entitled  to  recover  on  tbe  alleged  cause  of 
action  set  up  in  the  cross-complaint. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g  781 ;    Dec  Dig.  §  330.»] 

4.  Trial  (8  830*)— Vebdict. 

This  being  an  action  at  law.  the  Jury  by  its 
verdict  in  effect  found  upon  all  of  the  Issues 
presented. 

[Bid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  777 ;    Dec.  Dig.  {  330.*] 

Appeal  from  District  Court  Shosh(H[ie 
CJounty;    W.  W.  Woods,  Judge. 

Action  by  A.  H.  Featherstone  against  Jo- 
seph P.  Keane.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Jos.  P.  Keaue,  pro  se.  Carlton  Fox,  for 
respondent 

SULLIVAN,  C.  J.  This  action  was  brought 
to  recover  on  two  separate  causes  of  action: 
First,  on  account  of  money  had  and  received 
by  the  defendant  for  and  on  behalf  of  the 
plaintiff  in  the  sum  of  $400;  and,  second, 
for  personal  services  alleged  to  have  been 
rendered  for  the  defendant  by  the  plaintiff 
of  the  value  of  $300.  The  answer  put  In  Is- 
sue all  the  material  allegations  of  the  com- 
plaint and  averred  as  an  offset  or  counter- 
claim damages  in  the  sum  of  $12,000  result- 
ing from  Incompetency  and  neglect  on  behalf 
of  the  plaintiff  In  performing  certain  services 
as  an  attorney  for  the  defendant  The  cause 
was  tried  by  the  court  with  a  Jury,  and  the 
jury  returned  the  following  verdict:  "We, 
the  jury  In  the  above-entitled  action,  find  for 
the  plaintiff  on  his  first  cause  of  action  and 
assess  his  damages  at  four  hundred  dollars 
($400.00).  We  further  find  for  the  defendant 
on  plaintiff's  second  cause  of  action."  On 
that  verdict  a  judgment  was  entered  In  favor 
of  the  plaintiff  for  the  sum  of  $400.  The 
appeal  is   from  the  judgment. 

The   respondent   Interposed   a    motion    to 
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Btrike  from  the  transcript  the  statement  or 
bill  of  exceptions  contained  therein,  and  to 
strike  the  transcript  from  the  files.  The  mo- 
tion to  strike  the  statement  from  the  tran- 
script was  based  on  the  ground  that  it  had 
not  been  filed,  serTed,  and  settled  wlthtn  the 
time  required  by  law.  Upon  an  examination 
of  the  record,  we  find  the  motion  well  taken 
and  is  therefore  sustained. 

The  motion  to  strike  the  transcript  from 
the  files  was  based  on  several  different 
grounds;  the  last  one  being  that  the  tran- 
script was  not  filed  within  60  days  from  and 
after  the  appeal  was  perfected.  On  an  ex- 
amination of  the  record,  we  find  that  the 
transcript  was  filed  within  the  time  provid- 
ed by  law,  after  deducting  the  time  dur- 
ing wliicb  the  attorneys  for  the  respondent 
retained  the  transcript  on  appeal  before  cer- 
tifying or  refusing  to  certify  the  same.  Rule 
25  of  the  rules  of  this  court  provides  that 
the  time  above  referred  to  shall  be  deducted 
from  the  60-day  period  within  which  the 
transcript  must  be  filed  after  an  appeal  has 
been  perfected.  We  have  examined  the  other 
grounds  contained  in  said  motion  to  strike 
the  transcript  from  the  flies  and  find  no  cause 
therein  for  granting  the  motion.  The  motion 
to  strike  the  transcript  is  therefore  denied. 

This  leaves  the  case  for  hearing  upon  the 
Judgment  roll  alone,  which  contains  no  bill 
of  exceptions  or  statement  on  motion  for  a 
aew  trial. 

It  is  contended  that  the  court  did  not  find 
upon  all  of  the  issues  made  by  the  pleadings. 
There  is  nothing  in  that  contention,  as  this 
is  an  action  at  law,  and  the  jury  found  for 
the  plaintiff  upon  the  first  cause  of  action 
stated  in  the  complaint  and  for  the  defend- 
ant on  the  second  cause  of  action.  The  jury 
by  its  verdict  in  effect  found  that  the  de- 
fendant was  not  entitled  to  any  damages  as 
an  offset  against  plaintiff's  claim,  or  at  all, 
thus  settling  all  of  the  issues  made  by  the 
pleadings.  There  is  no  merit  in  defendant's 
contention  that  the  court  failed  to  find  upon 
all  of  the  issues  made  by  the  pleadings. 

The  judgment  is  therefore  affirmed,  with 
costs  of  this  appeal  in  favor  of  the  respond- 
ent 

STEWART  and  AILSHIB,  JJ.,  concur. 

(IS  Idaho.  28) 
COAST  LUMBER  CO.  v.  WOOD,  Judge. 
(Supreme  Court  of  Idaho.    April  21,  1010.) 

(Syllabus  by  the  Court.) 

1.  New  Trial  (5  131*)— Statement  on  Mo- 
tion— Amendments — Setileuent. 

Under  the  provisions  of  subdivision  3,  i 
4441,  Uev.  Codes,  if  a  proposed  statement  on  mo- 
tion for  a  new  trial  be  not  agreed  to  by  the  ad- 
verse party,  he  must  within  10  days  thereafter 
prepare  amendments  thereto,  and  serve  the  same, 
or  a  copy  thereof,  on  the  moving  party.  If  the 
amendments  be  adopted,  the  statement  shall  be 


amended  accordingly  and  then  presented  to  the 
judge  who  tried  or  heard  the  cause  for  settle- 
ment, or  be  delivered  to  the  clerls  of  the  court 
for  the  judge.  If  not  adopted,  the  proposed 
statement  and  amendments  shall  within  10  days 
thereafter  be  by  the  moving  party  delivered 
to  the  clerk  of  the  court  for  the  judge,  and 
thereupon  the  same  proceedings  for  the  settle- 
ment of  the  statement  shall  be  taken  by  the 
parties  and  clerk  and  judge  as  are  required  for 
the  settlement  of  bills  of  exception  by  section 
4430,  Rev.  Codes.  And  if  no  amendments  are 
served  within  the  time  designated,  or,  if  served, 
are  allowed,  the  proposed  statement  and  amend- 
ments, if  any,  may  be  presented  to  the  jndge  for 
settlement  without  notice  to  the  adverse  party. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {f  263-269;   Dec.  Dig.  {  131.*] 

2.  New  Tmal  (§  131*)— Statement  on  Mo- 
tion—Pbesentation  FOB  Settlement. 

Where  proposed  amendments  and  the  pro- 
posed statement  are  not  delivered  to  the  cleit 
of  the  court  for  the  judge  within  10  days  after 
the  service  of  such  amendments  upon  the  mov- 
ing party,  the  presumption  is  that  such  amend- 
ments have  been  adopted  and  will  be  so  treat- 
ed, and  the  amendments  and  statement  may  be 
presented  to  the  jndge  for  settlement  within  a 
reasonable  time  after  the  expiration  of  said  10 
days. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {{  263-28»;   Dec.  Dig.  {  131.*] 

3.  New  Trial  (§  131*)— Statement  on  Mo- 
tion—Amendment— Settlement. 

Beld,  under  the  facts  of  this  case,  that  the 
court  had  not  lost  jurisdiction  to  settle  the 
statement,  and  that  be  erred  in  refusing  to  set- 
tle the  same. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  ii  263-269;  Dec.  Dig.  {  131.»] 

4.  New  Trial  (J  131*)— Statement  on  Mo- 
tion— Striking  Out  Matter. 

Under  the  provisions  of  said  subdivision  3, 
f  4441,  Rev.  Codes,  in  settling  the  statement,  it 
18  the  duty  of  the  judge  to  strike  out  of  it  all 
redundant  and  useless  matter  and  make  the 
statement  truly  represent  the  case,  notwith- 
standing the  assent  of  the  parties  to  such  re- 
dundant and  useless  matter,  or  to  any  inaccu- 
rate statement. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {  269;   Dec.  Dig.  S  131.»] 

5.  Settlement  of   Statb^tent. 

The  case  of  Miller  v.  Hunt  7  Idaho,  486, 
63  Pac.  803,  cited  and  distinguidied. 

An  original  application  by  the  Ooast  Lum- 
ber Company  for  a  writ  of  mandate  to  Hwi. 
Fremont  Wood,  jndge  of  the  district  court  of 
the  Third  judicial  district,  to  comp^  him  to 
settle  a  statement  on  motion  for  a  new  trial. 
Peremptory  writ  granted. 

A.  A.  Fraser  and  Chas.  M.  Kahn,  tor  plain- 
tiff.   N.  M.  Ruick,  for  respondent 

SULLIVAN,  0.  J.  This  is  an  original  ap- 
plication to  this  court  for  a  vrelt  of  mandate 
to  compel  Hon.  Fremont  Wood,  judge  of  the 
district  court  of  the  Third  judicial  district 
to  settle  a  statement  on  motion  for  a  new 
trial  and  appeal,  in  the  case  of  Charles  N. 
Maw,  Plaintiff,  V.  The  Coast  Lumlier  Co., 
a  Corporation.  That  action  was  brought  to 
recover  for  Injuries  alleged  to  have  been 
sustained  by  the  plaintiff  by  reason  of  a  de- 
fective, unsafe,  and  insecure  condition  of  a 
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certain  ripsaw  nsed  In  the  mill  of  the  defend- 
ant The  said  plaintiff  was  Injured  by  be- 
ing struck  on  the  head  by  a  piece  of  board 
or  timber  projected  with  great  force  from 
said  ripsaw.  That  cause  was  tried  by  the 
cornrt  with  a  jury,  and  a  verdict  was  render- 
ed and  entered  on  April  14, 1909,  In  favor  of 
the  plaintiff,  for  $12,500.  Thereafter  the 
lumber  company  made  Its  motion  for  a  new 
trial,  and  x>repared  and  served  upon  the  at^ 
tomeys  for  said  Maw  its  proposed  statement 
on  motion  for  a  new  trial  and  appeal.  There- 
after the  attorneys  for  said  Maw  served 
apon  the  attorney  for  the  Coast  Lumber  Com- 
pany his  proposed  amendments  to  said  state- 
ment on  motion  for  a  new  trial,  consisting 
of  120  distinct  amendments.  On  the  22d 
day  of  February,  1910,  the  attorney  for  the 
lumber  comi)any  was  Informed  by  telephone 
by  the  attorney  for  Maw  that  said  judge  of 
the  district  court  would  settle  said  state- 
ment on  that  day,  and  the  attorneys  for  the 
respective  parties  appeared  before  the  Judge 
at  the  time  so  fixed.  At  that  time  the  attorney 
for  Maw  served  upon  the  attorney  for  the  lum- 
ber company  two  certain  pai>er8,  one  denomi- 
nated "Obje(«tlons  by  plaintiff  to  settlement  of 
defendant's  proposed  bill  of  exceptions,"  and 
the  other,  "Additional  objections  by  plaintiff 
to  settlement  of  defendant's  proposed  bill  of 
exceptions."  Prior  to  the  time  of  tlie  service 
of  said  pax>ers  upon  the  attorney  for  the  lum- 
ber company,  he  had  not  made  any  objec- 
tions to  the  adoption  of  the  proposed  amend- 
ments, and  had  not  filed  such  proposed 
amendments  with  the  clerk  of  the  court  to 
be  presented  to  the  judge  for  settlement 
He  alleges,  however,  in  his  petition  for  the 
writ  that  he  was  willing  to  and  did  accept 
all  amendments  served  upon  him  prior  to 
February  22,  1910,  and  any  objection  or  re- 
fusal he  had  to  the  adoption  of  the  same  on 
said  date  was  Hay-  reason  of  the  filing  and 
serving  npon  said  attorney  of  the  paper  de- 
nominated, "Additional  objections  by  plain- 
tiff to  settlement  of  defendant's  proposed 
bill  of  exceptions,"  which  he  claims  was,  tn 
effect  an  amendment  to  the  statement  At 
the  time  of  the  hearing  the  attorney  for  the 
lumber  company  made  some  objection  to 
some  of  the  amendments  offered.  The  mat- 
ter was  then  heard  by  the  judge  on  said 
22d  day.  of  February,  and  on  the  24th  day 
of  that  month  the  judge  announced  orally 
that  he  would  sustain  the  objections  of  coun- 
sel for  the  plaintiff  Maw  to  the  settlement 
of  said  proposed  statement  Thereafter,  on 
the  801  day  of  March,  1910,  the  attorney  for 
the  lumber  company  duly  presented  to  said 
judge  for  settlement  its  proposed  statement 
on  motion  for  a  new  trial  and  appeal,  duly 
engrossed.  It  contained  the  original  state- 
ment theretofore  served  on  said  attorney 
for  Maw  as  modified  by  the  proposed  amend- 
ments, and  omitted  from  said  statement  all 
matters  objected  to  by  said  counsel  for  Maw 
In  his  objections  filed  on  February  22d.    The 


district  judge  then  and  there  refused  to  sign 
and  settle  said  statement  on  'the  ground  that 
he  had  no  jurisdiction  to  sign  and  settle  the 
same. 

Upon  that  state  of  facts,  this  conrt  Issued 
the  alternative  writ  of  mandate,  and  upon 
the  return  thereof  the  defendant  filed  a  gen- 
eral demurrer  and  answer  to  said  applica- 
tion. Thereupon  the  Coast  Lumber  Com- 
pany filed  its  general  demurrer  to  the  answer 
of  the  defendant  Upon  that  condition  of 
the  record,  the  cause  was  argued  by  respec- 
tive counsel  and  submitted  for  decision. 

The  question  arises:  Had  the  court  lost 
jurisdiction  to  settle  the  proposed  statement? 
The  facts  aibove  set  forth  are  substantially 
admitted  by  the  answer  of  the  honorable 
district  judge,  and  the  foUowtog  statement 
is  found  in  the  answer,  to  wit: 

"Neither  of  the  attorneys  for  plaintiff  at 
any  time  suggested  to  me  the  fixing  of  a 
time  for  the  settlement  of  the  statement 
neither  did  the  defendant's  attorney  at  any 
time  notify  me  or  indicate  to  me  that  he  had 
accepted  or  adopted,  or  proposed  to  accept 
or  to  adopt  plaintifTs  amendments  to  de- 
fendant's proposed  statement  on  motion  for 
a  new  trial  or  any  portion  thereof  prior  to 
the  hearing  on  February  22,  1810,  and  then 
Offered  to  accept  a  part  only  of  the  amend- 
ments proposed;  that  at  the  time  and  place 
fixed  by  me,  to  wit  on  February  22,  1910, 
the  matter  of  settlement  of  said  proposed, 
statement  on  motion  for  a  new  trial  came  on 
to  be  heard  before  me  as 'judge  of  said  court, 
N.  M.  Rnlck  appearing  as  attorney  for  plain- 
tiff and  Charles  M.  Kahn  appearing  as  at- 
torney for  defendant  Whereupon  Mr.  Rulck, 
of  counsel  for  plaintiff,  filed  objections  to  the 
settlement  of  defendant's  proposed  state- 
ment on  motion  for  a  new  trial  upon  the 
ground  that  the  court  bad  no  jurisdiction 
to  settle  said  proposed  statement  but  had 
lost  jurisdiction  to  settle  the  same  by  reason 
of  facts  appearing  of  record  in  said  cause  as 
follows: 

"(1)  Said  proposed  bill  of  exceptions  was 
served  on  N.  M.  Rulck,  of  counsel  for  plain- 
tiff, on  December  10,  1909. 

"&)  On  December  18,  1909,  on  the  applica- 
tion of  counsel  for  plaintiff,  the  judge  of 
said  court  made  an  order  extendiog  the  time 
allowed  plaintiff  under  the  statute  within 
which  to  propose  and  serve  amendm»its  to 
defendant's  proposed  statement  on  motion 
for  a  new  trial  to  and  including  thirty  (30) 
days  from  said  date. 

"(3)  That  on  January  15,  ISIO,  as  shown 
by  the  written  admission  of  service  by  de- 
fendant's attorney  indorsed  on  such  proposed 
amendments,  plaintiff  served  upon  counsel 
for  defendant  a  copy  of  plaintiff's  proposed 
amendments  to  said  defendant's  proposed 
statement  on  motion  for  a  new  trial. 

"(4)  That  said  amendments  were  not 
adopted  within  the  time  allowed  by  the 
statute  for  the  delivery  of  said  proposed 
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statement  and  proposed  amendments  to  the 
clerk  of  the  cotirt  for  the  judge,  nor  have  the 
same  ever  been  adopted. 

"(5)  That  said  proposed  statement  and 
amendments  vsrere  not  within  ten  (10)  days 
after  the  service  of  such  amendments  upon 
the  attorney  for  defendant,  as  shown  by  such 
admission  of  service  (defendant  being  the 
moving  party),  delivered  to  the  clerk  of  said 
court  for  the  Judge,  nor  had  the  same  been 
so  delivered  when  said  objection  was  made. 

"That,  after  such  objections  had  been  made 
and  presented,  connsel  for  defendant  deliver- 
ed to  me,  the  judge  of  said  court,  the  copy 
theretofore  on  January  15,  1910,  served  upon 
him  of  plaintiffs  proposed  amendments  to 
defendant's  proposed  statement  on  motion 
for  a  new  trial,  and  then  and  there  offered 
to  accept  a  part  only  of  the  amendments 
proposed.  This  was  the  first  time  and  oc- 
casion on  which  said  amendments  had  been 
presented  to  me.  That  thereafter  in  open 
court,  on  the  24th  day  of  February,  1010, 
N.  H.  Ruick  being  present  representing  the 
plal-ntiff,  and  C.  M.  Kahn  being  present  rep- 
resenting the  defendant,  and  after  consider- 
ing the  objections  offered  by  plaintiff  to  the 
settlement  of  the  proposed  statement  on  mo- 
tion for  a  new  trial,  I  sustained  such  obJec> 
tions  upon  the  ground  and  by  reason  of  the 
facts  as  hereinbefore  stated,  and  then  and 
there  declined  and  refused  to  settle  said 
proposed  statement,  upon  the  ground  that, 
as  such  judge,  I  bad  no  Jurisdiction  to  settle 
said  proi>osed  statement,  ibut  had  lost  juris- 
diction to  settle  the  same  by  reason  of  the 
facts  as  hereinbefore  stated,  and  I  then  and 
there  directed  Mr.  Rnick,  counsel  for  plain- 
tlfl,  to  prepare  a  certificate  and  order  em- 
bodying the  facts  and  the  ruling  of  the  court 
and  present  It  for  my  signature.  Shortly 
thereafter,  and  before  the  order  was  signed, 
Mr.  Alfred  A.  Fraser,  attorney,  not  then  an 
attorney  of  record  in  the  cause,  and  whom  I 
then  for  the  first  time  learned  was  interest- 
ed as  an  attorney  on  behalf  of  defmdant,  re- 
qnested  me  to  withhold  my  signature  to  the 
order  until  he  could  present  a  further  ap- 
plication for  the  settlement  of  the  statement, 
stating  that  he  would  have  to  have  time  to 
engross  the  statement  and  include  the  amend- 
ments therein.  In  compliance  with  which 
request,  I  withheld  signing  said  certificate 
and  order  containing  the  facts  and  my  de- 
cision of  February  24th  until  after  the  pres- 
entation, as  hereinafter  referred  to,  of  the 
engrossed  statement  That  on  the  28th  day 
of  February,  1910,  said  defendant.  Coast 
Lumber  Company,  through  its  attorney,  C. 
M.  Kalm,  withdrew  the  original  proposed 
statement  on  motion  for  a  new  trial,  which 
had  been  handed  to  me  by  the  clerk  of  the 
court  on  the  lOtb  day  of  December,  1909, 
and  also  withdrew  at  the  same  time  the  pro- 
posed amendments  of  plaintiff  presented  to 
me  for  settlement  on  the  22d  day  of  Febru- 
ary, 1910.  That  thereafter,  on  the  8th  day 
of  March,  1010,  the  defendant,  appearing  by 


its  attorneys,  C.  M.  Kahn  and  Alfred  A. 
Fraser,  presented  to  me  as  snch  judge  an 
engrossed  statement  on  motion  for  a  new 
trial  in  said  cause  for  settlement,  said  en- 
grossed statement  consisting  of  the  original 
proposed  statement  on  motion  for  a  new 
trial  served  and  filed  on  the  10th  day  of  De- 
cember, 1009,  with  the  amendments  served 
on  the  defendant  on  the  ISth  day  of  January, 
1910,  incorporated  and  embodied  therein, 
with  the  request  from  the  attorneys  for  said 
defendant  that  the  same  be  settled  as  said 
defendant.  Coast  Lumber  Company's  state- 
ment on  motion  for  a  new  trial,  giving  me 
as  a  reason  that  said  defendant  had  then 
accepted  the  amendments  proposed  by  plain- 
tiff to  said  defendant's  statement  on  motion 
for  new  trial,  which  said  application  to  set- 
tle said  statement  on  motion  for  new  trial 
I  declined,  and  declined  to  settle  said  state- 
ment for  the  reason  that  the  matter  had  al- 
ready been  disposed  of  by  my  decision  and 
order  of  February  24,  1910,  and  that  I  liad 
no  jurisdiction  to  settle  said  statement,  and 
for  the  further  reason  the  said  proposed 
amendments  had  not  been  accepted  and  in- 
corporated in  the  original  statement  on  mo- 
tion for  a  new  trial  and  presented  to  me  as 
Judge  for  settlement  within  a  reasonable  time 
after  the  service  of  said  amendments. 
Whereupon,  I  then  and  then  subscribed  to 
a  certificate  in  writing  of  the  proceedings 
on  the  refusal  by  me  as  such  Judge  to  settle 
said  proposed  statement  on  motion  for  a 
new  trial  in  the  said  cause  of  Maw,  Plaintiff, 
T.  Coast  Lumber  Company,  Defendant,  a 
copy  of  which  said  certificate  and  order  is 
hereto  annexed,  marked  'Defendant  Fremont 
Wood's  Exhibit  No.  1,'  and  made  a  part  of 
this  answer,  and  showing  why  I,  as  Judge  of 
said  court,  should  not  settle  said  statement 
on  motion  for  a  new  trial." 

It  will  be  observed  from  the  allegations 
of  the  ahswer  above  set  forth  that  the  Judge 
concluded  from  the  facts  presented  that  he 
had  lost  jurisdiction  to  settle  said  statement 
The  provisions  of  the  statute  in  regard  to  the 
settlement  of  a  statement  on  motion  for  a 
new  trial,  applicable  to  this  case,  are  found 
in  subdivision  3  of  section  4441  of  the  Revis- 
ed Codes  of  1909,  which  is  as  follows:  "If 
the  motion  Is  to  be  made  on  a  statement  of 
the  case,  the  moving  party  must  within  ten 
days  after  service  of  the  netice,  or  such 
further  time  as  the  court  In  which  the  action 
is  pending,  or  the  judge  thereof  may  allow, 
prepare  a  draft  of  the  statement  and  serve 
the  same,  or  a  copy  thereof,  upon  the  adverse 
party.  If  such  proposed  statement  be  not 
agreed  to  by  the  adverse  party,  he  must, 
within  ten  days  thereafter,  prepare  amend- 
ments thereto,  and  serve  the  same  or  a  copy 
thereof,  upon  the  moving  party.  If  the 
amendments  be  adopted,  the  statement  shall 
be  amended  accordingly  and  then  presented 
to  the  judge,  who  tried  or  beard  the  cause, 
for  settlement  or  be  delivered  to  the  clerk 
of  the  court  for  the  Judge.    If  not  adopted, 
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the  proposed  statement  and  amendments 
shall,  within  ten  days  thereafter,  be  by  the 
moving  party  delivered  to  the  clerk  of  the 
court  for  the  Judge;  and  thereupon  the  same 
proceedings  for  the  settlemoit  of  the  state- 
ment shall  he  taken  by  the  parties,  and  clerk 
and  Judge,  as  are  required  for  the  settle- 
ment of  bills  at  exception  by  section  4430. 
If  the  action  was  heard  by  a  referee,  the 
same  proceedings  shall  be  had  for  the  set- 
tlement of  the  statement  by  him  as  are  re- 
quired by  that  section  for  the  settlement  of 
bills  of  exception  by  a  referee.  .  If  no  amend- 
ments are  served  within  the  time  designat- 
ed, or,  if  served  are  allowed,  the  proposed 
statement  and  amendments,  if  any,  may  be 
presented  to  the  judge  or  referee  for  settle- 
ment without  notice  to  the  adverse  party. 
When  the  notice  of  the  motion  designates  as 
the  ground  of  the  motion  the  insufficiency 
of  the  evidence  to  Justify  the  verdict  or  other 
decision,  the  statement  shall  specify  the  par- 
ticulars In  which  such  evidence  is  alleged 
to  be  Insufficient.  When  the  notice  desig- 
nates as  the  ground  of  the  motion,  errors  in 
law  occurring  at  the  trial  and  excepted  to 
by  the  moving  party,  or  deemed  excepted  to, 
the  statement  shall  specify  the  particular  er- 
rors upon  which  the  party  will  rely.  If  no 
such  speciflcations  be  made,  the  statement 
shall  be  disregarded  on  the  hearing  of  the 
motion.  It  Is  the  duty  of  the  Judge  or  ref- 
eree In  settling  the  statement,  to  strike  out 
of  it  all  redundant  and  useless  matter  and  to 
make  the  statement  truly  represent  the  case, 
notwithstanding  the  assent  of  the  parties  to 
such  redundant  or  useless  matter,  or  to  any 
Inaccurate  statement  When  settled,  the 
statement  shall  be  signed  by  the  Judge  or 
referee,  with  his  certificate  to  the  effect  that 
the  same  is  allowed  and  shall  then  be  filed 
with  the  clerk."  It  will  l)e  observed  from 
the  above  provisions  that,  if  a  proposed  state- 
ment be  not  agreed  to  by  the  adverse  party, 
he  must  within  10  Aa.y%  thereafter  prepare 
amendments  thereto,  and  serve  the  same^  or 
a  copy  thereof,  on  the  moving  party,  and,  if 
the  amendments  be  adopted,  the  stotement 
shall  be  amended  accordingly,  and  then  pre- 
sented to  the  Judge  who  tried  or  heard  the 
cause  for  settlement,  or  be  delivered  to  the 
clerk  of  the  court  for  the  Judge;  and.  If  not 
adopted,  the  proposed  statement  and  amend- 
ment shall  within  10  days  thereafter  be  by 
the  moving  party  delivered  to  the  clerk  of 
the  court  for  the  Judge.  In  this  case  the 
amendments  were  not  delivered  to  the  clerk 
for  the  Judge  within  10  days  after  they  were 
served  on  the  moving  party.  From  that  fact 
the  presumption  arises  that  they  were  adopt- 
ed. The  statute  does  not  make  it  the  duty 
of  the  moving  party  to  deliver  the  amend- 
ments to  the  clerk  for  the  Judge  unless  tbey 
are  not  adopted.  Said  statute  provides  In 
cases  where  the  amendments  are  adopted 
that  the  statement  with  the  proposed  amend- 
ments may  be  presented  to  the  Judge  for  set- 
tlement without  notice  to  the  adverse  party, 


and  as  no  time  is  fixed  by  the  statute  in 
which  tbey  must  be  presented  to  the  Judge, 
If  they  are  presented  within  a  reasonable 
time,  the  law  Is  satisfied.  However,  in  this 
case  It  is  contended  that  on  the  22d  of  Feb- 
ruary, the  time  fixed  by  the  court  for  set- 
tling said  statement,  counsel  for  the  adverse 
party  moved  to  strike  out  certain  portions 
of  said  proposed  statement  and  objected  on 
the  grounds  above  set  forth  to  its  settlement. 
Thereupon  counsel  for  the  moving  party  insist- 
ed that  all  of  said  amendments  should  not  be 
allowed,  and  the. court  concluded  that  it  had 
lost  Jurisdiction  to  settle  the  statement,  for 
the  reason  that  all  of  the  amendments  pro- 
posed bad  not  been  adopted  by  counsel  for 
the  moving  party.  If  the  failure  of  the  mov- 
ing party  to  deliver  to  the  clerk  for  the  Judge 
the  proposed  amendments  within  10  days 
after  their  service  on  him  was  In  efCect  an 
adoption  of  the  amendments,  that  ended  the 
matter  and  the  amendments  were  adopted, 
and  it  was  too  late  for  the  moving  party  then 
to  object  to  such  amendments  or  refuse  to 
adopt  them.  It  was  also  too  late  for  the  ad- 
verse party  to  offer  any  amendments  after 
the  time  had  expired  In  which  he  was  given 
to  serve  his  amendments. 

From  the  facts  presented,  the  matter  stood 
on  the  22d  of  February  In  this  condition, 
and  it  must  be  borne  in  mind  that  the  hear- 
ing on  that  day  was  not  brought  on  by  coun- 
sel for  either  of  the  parties,  but  on  the  sug- 
gestion of  the  Judge.  Counsel  for  the  ad- 
verse party  moved  to  strike  certain  matter 
from  the  proposed  statement  tbat  was  not  em- 
bodied In  his  proposed  amendments,  and  also 
raised  other  objections  to  the  settlement  of 
the  statement.  Counsel  for  the  moving  party 
thereupon  contested  the  matter,  and  urged 
that  certain  of  the  amendments  proposed  . 
ought  not  to  be  adopted,  and  the  Judge  took 
the  view  that,  as  counsel  for  the  moving  par- 
ty objected  at  that  time  to  the  adoption  of 
certain  amendments,  he  bad  lost  Jurisdiction 
to  settle  said  statement,  for  the  reason  that 
the  proposed  amendments  had  not  been  de- 
livered to  the  clerk  for  him  within  10  days 
after  service  of  such  amendments.  But,  un- 
der the  law,  it  was  too  late  for  counsel  for 
the  adverse  party  to  ask  for  anything  ad- 
ditional that  would  result  in  the  amendment 
of  the  statement,  and  it  was  also  too  late  for 
the  moving  party  to  Insist  that  he  had  not 
adopted  all  of  the  amendments,  and  the  court 
erred  in  holding  that  be  had  lost  Jurisdiction, 
and  should  have  directed  the  proposed  state- 
ment witb  all  of  the  amendments  that  had 
been  proposed  in  time,  to  be  engrossed  and 
settled,  and,  after  that  was  done,  if  said 
engrossed  statement  then  truly  represented 
the.  case,  it  was  the  Judge's  duty  to  settle  it. 
It  is  the  Judge's  duty,  however,  notwithstand- 
ing the  assent  of  the  parties  to  a  statem'int 
or  bill  of  exceptions,  to  strike  out  of  it  all 
redxmdant  or  useless  matter,  and  to  make  it 
truly  represent  the  facts  of  the  case.  By  the 
provisions  of  said  statute,  it  la  Incumbent 
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upon  the  Judge  to  strike  from  a  proposed 
statement  all  redundant  and  uaelees  matter, 
regardless  of  whether  the  parties  have  agreed 
to  It  or  not,  and  to  insert  any  matter  neces- 
sary to  make  the  statement  speak  the  tmth. 
In  other  words,  the  Judge  is  not  bound  to 
settle  a  statement,  if  assented  to  by  both 
parties,  nnless  it  speaks  the  truth,  and  truly 
represents  the  case.  Hnmblrd  Lumber  Co. 
T.  Kootenai  Ca,  10  Idaho,  490,  79  Pac  39«. 

Counsel  for  the  defendant  contends  that 
the  action  of  the  Judge  In  this  matter  was 
probably  predicated  upon,  and  was  Justified 
by,  the  decision  of  this  court  tn  Hoehnan  t. 
New  York  Drygoods  Co.,  8  Idaho,  66,  67  Pac. 
796.  This  court  held  In  that  case  if  amend- 
ments are  proposed  to  a  statement  on  motion 
for  a  new  trial,  and  not  adopted  by  the  mov- 
ing party,  under  the  provisions  of  subdivision 
3,  i  4441,  Rev.  Codes,  they  must  be  delivered 
to  the  clerk  for  the  Judge,  and,  if  the  amend- 
ments be  adopted,  the  statement  shall  be 
amended  accordingly,  and  then  presented  to 
the  Judge  who  tried  the  case  for  settlement, 
or  be  delivered  to  the  clerk  of  the  court  for 
the  Judge,  and,  if  the  time  for  settlement  of 
the  statement  has  expired  and  such  fact 
appears  from  the  record,  the  trial  court  is 
without  Jurisdiction  to  settle  the  same.  The 
facts  in  that  case  were  different  from  the 
facts  In  the  case  at  bar,  and  It  was  held  un- 
der that  state  of  facts  that  the  statutory 
time  for  the  settlement  of  the  statement  had 
lapsed,  and  the  court  had  no  Jurisdiction  to 
extend  the  time.  The  question  presented  In 
the  case  at  bar  was  not  presented  In  that 
case.  Oounsel  In  that  case  did  not  adopt  the 
proposed  amendments,  but  Insisted  on  hav- 
ing such  amendments  settled,  and  set  up 
facts  tending  to  show  excusable  neglect  for 
having  failed  to  deliver  the  amendments  to 
the  clerk  for  the  Judge  within  10  days  after 
their  service.  The  Qiovlng  party  in  that  case 
was  not  willing  and  did  not  consent  to  the 
adoption  of  the  proposed  amendments,  where- 
as in  the  case  at  bar  It  appears  tJiat  the 
amendments  were  adopted. 

Counsel  also  cite  Wills  v.  Kong,  70  Cal. 
548, 11  Pac.  781.  That  case  Involved  the  set- 
tlement of  a  statement  to  which  amendments 
bad  been  proposed.  Upon  objection  by  the 
plaintiff,  the  Judge  refused  to  settle  the  state- 
ment The  defendant  thereafter  engrossed 
the  statement  with  the  proposed  amendments 
and  presented  the  engrossed  statement  to 
the  Judge  for  settlement  after  the  time  for 
service  of  the  statement  had  passed.  It  was 
held  under  the  statute  of  Oalifomia  that  the 
Judge  was  not  autliorized  by  the  statute  to 
settle  the  statement  under  that  state  of  facts. 
Subdivision  8,  {  659,  Code  Civ.  Proc.  Cal., 
reads  as  follows:  "If  not  adopted,  the  pro- 
posed statement  and  amendments  shall,  with- 
in ten  days  thereafter,  be  presented  by  the 
moving  party  to  the  Judge  upon  five  days'  no- 
lice  to  the  adverse  party,  or  delivered  to  the 
( lerk  of  the  court  for  the  Judge."  That  sub- 
division is  differtot  from  the  provisions  of 


subdivision  3,  f  4441,  Code  Idaho,  above  quot- 
ed. In  Hicks  V.  Hasten,  Judge,  101  Cal.  651, 
86  Pac.  130,  the  court  had  under  considera- 
tion subdivision  3  of  said  section  659  of  the 
California  Code  of  Civil  Procedure,  and  it 
was  there  held  that  the  written  notice  ne- 
qnlred  by  the  provisions  of  said  section  of 
the  presentetlon  of  a  proposed  bill  of  excep- 
tions and  the  amendments  thereto  to  the 
Judge  for  settlement  is  for  the  benefit  of  tiie 
adverse  party,  and  may  be  waived  by  bim. 
In  open  court,  when  the  attorney  for  the  ad- 
verse party  was  present,  counsel  for  the  mov- 
ing party  requested  the  court  to  fix  a  time 
for  the  settlement  of  the  bill  of  exceptions, 
and  the  Judge  from  the  bench  stated  that  the 
bin  of  exceptions  and  objections  to  the  set- 
tlement and  proposed  amendments  to  the  bill 
had  been  left  with  him  for  settlement,  and 
that  he  would  proceed  to  settle  the  same  on 
the  12th  day  of  April,  1902,  at  ten  o'clock  at 
his  chambers,  and  requested  both  parties  to 
be  present.  No  written  notice  of  the  presen- 
tation of  the  proposed  bill  and  amendment 
was  served  by  the  moving  party.  At  the 
time  fixed  by  the  court,  the  counsel  for  both 
parties  were  present  and  the  adverse  par- 
ty's attorney  then  presented  written  objec- 
tions  to  settling  the  bill  upon  two  grounds: 
First,  that  the  proposed  bill  of  exceptions 
was  not  prepared  and  served  in  time;  sec- 
ond, that  the  five  days'  notice  in  writing  re- 
quired by  the  Code  had  not  been  given,  and 
on  the  latter  ground  the  Judge  refused  to  settle 
the  bill.  The  Supreme  Court  held  under  that 
stete  of  facts  that  the  court  erred  In  not  set- 
tling the  bill,  and  In  that  case  the  court 
cites  the  case  of  Wills. t.  Kong,  supra,  and 
quotes  from  it  as  follows:  "The  Judge  having 
once  refused  to  settle  the  statement,  the  mat- 
ter was  ended  so  far  as  that  oSBlcer  was  em- 
powered to  settle  it"  The  court  then  said: 
"What  was  there  said  was  upon  facte  wUch 
Justified  it  It  was  said  of  a  stetement  pre- 
sented long  after  the  time  for  the  service  of  a 
stetement  had  passed,  and  after  the  court 
had  refused  to  settle  a  prior  statement,  no 
complaint  as  to  the  refusal  to  settle  the  first 
stetement  appearing  in  the  case,"  and  direct- 
ed the  writ  of  mandate  to  issue  requiring 
the  Judge  to  settle  the  stetement  Provi- 
sions of  our  stetute  for  the  settlement  of 
stetemente  on  motion  for  a  new  trial  must  be 
liberally  construed  with  a  view  to  promot- 
ing the  rights  of  the  parties  and  in  the  in- 
terest of  Justice.  Section  4,  Rev.  Codes; 
Douglas  V.  Southern  Pac.  Co.,  151  Oal.  242, 
90  Pac.  68a  In  Miller  v.  Hunt,  7  Idaho, 
486h  63  Pac.  803,  this  court  held  that,  where 
no  amendmente  were  served  on  the  adverse 
party  to  a  proposed  stetement  within  the 
stetutory  time,  the  provisions  of  section  4441 
do  not  limit  tite  time  within  which  to  pre- 
sent the  statement  for  settlement  Of  course, 
the  facts  of  that  case  are  not  the  same  as 
the  facte  in  the  case  at  bar. 

In  accordance  with  the  conclusion  that  we 
have  above  reached,  the  failure  of  the  mov- 
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lug  party  to  deliver  the  amendments  with 
the  proposed  statement  to  the  clerk  for  the 
judge  within  ten  days  after  such  amendments 
are  served  Is  In  effect  an  adoption  of  such 
amendments, '  In  which  case  the  statement 
may  be  settled  by  the  court  within  a  rea- 
sonable time.  It  Is  therefore  ordered  that 
a  peremptory  writ  of  mandate  do  issue 
against  the  respondent,  commanding  him  to 
proceed  and  settle  and  certify  said  statement. 
Costs  are  awarded  to  the  plalntlll. 

SIEfWARX  and  AJLSHIK,  JJ.,  concur. 

(18  Idaho,  ») 

TOMSCHB  T.  HUMMEU 
(Supreme  Court  Ot  Idaho.'    April  4.  1910.) 

(Byllabut  by  the  Court.) 

'1.  Review  or  ESvidenoe. 

Evidence  held  Buffident  to  support  the  find- 
inga  made  by  the  court. 
2.  Appeal  and  Bbbob  (}  1011*)— Bbvibw— 

CONrUCTINO      EVIDBROB    —    FiNDINGfl      OT 

Court. 

Where  there  is  a  Aibstantial  conflict  la  the 
evidence,  the  decision  of  the  trial  court  will  not 
be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal. and 
Error,  Cent  Dig.  |  8983 ;    Dec.  Dig.  f  lOll.*] 

Appeal  from  District  Court,  Shoshone 
County;   W.  W.  Woods,  Judge. 

Action  by  Emll  Tomsche  against  Mary 
HunuueL  Judgment  for  defendant,  and  plain- 
tlfC  appeals.    Affirmed. 

James  A.  Wayne,  for  appellant  Kerns  tc 
Byan,  for  respondent 

SUIjLIVAN,  C.  J.  This  suit  was  commenc- 
ed by  the  plaintiff,  who  Is  appellant  to  quiet 
the  title  to  lots  7  and  8  in  block  8  of  Canyon 
addition  to  the  city'  of  Wallace,  Shoshone 
county.  The  defendant  answered  by  denying 
the  allegations  of  the  complaint  and  by  way 
of  cross-complaint  sought  afBrmatlve  relief, 
and  prayed  to  have  her  title  quieted  to  said 
lots.  The  appellant  did  not  answer  said 
cross-complaint,  and  default  was  entered 
against  him.  The  action  was  tried  by  the 
court  without  a  Jury,  and  findings  of  tact 
and  conclusions  of  law  were  made  by  the 
court  and  Judgment  entered  in  favor  of  the 
defendant,  quieting  the  title  to  said  lots  in 
her.    This  appeal  is  from  that  Judgment 

Seven  errors  are  assigned,  all  to  the  effect 
that  the  'findings  are  not  supported  by  the  ev- 
idence. We  have  carefully  examined  the  evi- 
dence, and  concluded  therefrom  that  the  find- 
ings are  fully  sustained  by  it  On  some  ma- 
terial points  there  Is  a  substantial  conflict  in 
the  evld«ice,  and  under  the  well-established 
rule  of  this  court  where  that  occurs,  the 
Judgment  will  not  be  reversed.  It  will  serve 
no  good  purpose  in  this  opinion  to  quote  ex- 
tensively  from  the  evidence,  or  to  review  it 
to  any  extent 


The  Judgment  must  be  affirmed,  and  it  is 
so  ordered,  with  coste  in  favor  of  the  re- 
spondent 

STEWART  and  AHiSHIE,  JJ.,  concur.     - 


(18  Idaho.  4Z) 
HEATH  V.  POTLATCJH  LUMBER  CO. 
(Supreme  Court  of  Idaho.     April  9,  1910.) 

(ByUahut  by  the  Court.) 

1.  Compromise  and  SHrrTLEMUNT  ({  23*)— Ac- 
tion  ON    AOBEEMENT— EVIDBNCB. 

Evidence  .examined,  and  held  to  support  the 
verdict  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Ck>mpromi9e 
and  Settlement  Cent  Dig.  {  94;  Dec.  Dig.  f 
23.*] 

2.  Corporations    (S    426*)  —  Authobitt    of 
Agent— Ratification  . 

Whether  an  assistant  general  manager  of  a 
lumber  company,  in  charge  of  the  operation  of 
the  company's  plant  has  authority  to  make  a 
contract  with  an  injured  employe  In  compro- 
mise of  damages  claimed  by  such  employ^  is 
immaterial  if  such  company  ratifies  the  acts  of 
the  assistant  general  manager  in  making  such 
compromise  agreement,  and  makes  payments  in 
accordance  with  the  terms  thereof. 

[Ed.  Note.— For  other  cases,  see  Corporationfl, 
Cent.  Dig.  i  1714;   Dec.  Dig.  {  426.*] 

8.   COMPROMIHB  AHJ)  SETTLEUERT  (|  6*)— CON- 
'  8IDERATI0N. 

Where  a  claim  is  made  against  another  in 
good  faith,  and  the  latter  denies  its  liability, 
and  to  avoid  a  lawsuit  aerees  to  pay  such  claim 
in  consideration  that  suit  will  not  be  brought 
upon  such  claim,  there  is  a  sufficient  considera- 
tion to  support  such  compromise  agreement. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement  Cent  Dig.  {  39;    Dec.  Dig.  { 

a*] 

4.  OouPROuiss  AND  Settlbmxnt  (S  21*)— Eiir- 

FOBCEMENT  OF  AQBEEIIENT. 

There  is  sufficient  consideration  to  support 
a  compromise  agreement  if  the  claim  is  made 
in  good  faith  and  is  disputed,  and  in  considera- 
tion that  the  claimant  forbears  to  sue  in  respect 
to  such  claim,  a  promise  is  made  to  pay  a  cer- 
tain sum  of  money,  and  such  promise  may  be 
enforced  in  an  action  at  law. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement  Cent  Dig.  8  89;  Dec.  Dig.  { 
21.*] 

5.  Pleading  (|  237*)  —  Ahbrdubrt  —  Evi- 
dence 10  SnppoBT. 

It  is  not  error  for  the  trial  court  to  refuse 
a  proffered  amendment  after  the  evidence  has 
been  concluded,  where  there  Is  no  evidence  to 
support  the  allegations  of  such  proposed  amend- 
ment 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {  605;   Dec.  Dig.  f  237.*] 

6.  Accord  and   Satisfaction  (|   11*)— Part 
Patment— Effect  as  Release. 

Where  a  check  is  riven  as  a  partial  pay- 
ment in  accordance  with  a  compromise  agree- 
ment, the  fact  that  the  person  givmg  such  check 
incorporates  therein  language  releasing  the  payor 
for  all  claims  and  damages  will  not  operate  to 
release  the  promisor  from  complying  with  the 
compromise  agreement  unless  it  clearly  appears 
that  it  was  the  intention  of  both  parties  that 
such  check  should  be  in  full  payment  of  all 
claims  and  demands  whatsoever. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  f  76:   Dec.  Dig.  g  ll.*J 


•Fur  other  cases  *ee  fame  topic  and  lectloa  NUMBER  In  Dec  Ic  J^m.  Digs.  1907  to  data,  <:  Reporter  IndAzee 
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Appeal  from  District  Court,  Latah  County; 
fi>.  C.  Steele,  Judge. 

Action  by  Frank  8.  Heath  against  the  Pot- 
latch  Lumber  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

George  M.  Ferris,  James  B.  Babb,  and  A. 
H.  Featherstone,  for  appellant.  William  E. 
Stlllinger  and  Forney  &  Moore,  for  re- 
spondent 

STEWART,  J.  The  appellant,  a  corpora- 
tion, was  engaged  in  the  operation  of  a  saw- 
mill and  a  lumber  manufacturing  plant  in  the 
town  of  Potlatch,  in  Latah  county,  state  of 
Idaho.  The  respondent  was  employed  by  the 
appellant  as  a  bam  man,  and  engaged  in 
feeding  and  taking  care  of  the  appellant's 
iitock,  and  cleaning  and  caring  for  the  bams 
and  stables  where  such  stock  was  kept.  On 
June  22,  1907,  and  while  the  respondent  was 
in  the  employ  of  the  appellant,  he  was  called 
to  assist  one  Ira  George,  a  department  man- 
ager of  the  business  of  the  appellant,  who  as 
such  had  control  and  management  of  all 
stables,  bams,  horses,  teams,  wagons,  etc., 
used  by  the  appellant,  in  raising  and  assist- 
ing a  sick  horse  to  bis  feet  It  appears  that 
the  horse  was  lying  on  his  side  in  a  box  stall 
located  In  one  of  the  bams  of  the  appellant 
and  said  George  requested  the  respondent  to 
go  in  between  the  wail  of  the  box  stall  and 
the  back  of  the  horse  and  assist  in  raising 
the  horse  to  his  feet;  that  the  horse  was  sick 
and  unable  to  stand  alone,  and  that  while 
plaintiff  was  assisting  said  George  in  raising 
said  horse  to  his  feet,  said  horse  fell  upon 
the  plaintiff,  and  Injured  plaintiff  in  such 
manner  as  to  break  both  bones  of  his  right 
leg. 

At  the  time  this  accident  occurred  It  ai>- 
pears  to  have  been  a  rule  of  the  appellant 
company  to  require  all  employes  to  pay  $1  a 
month  as  a  hospital  fee,  the  payment  of 
which  entitled  the  employ^  to  hospital  ser- 
Tlces  in  case  of  sickness  or  Injury,  in  either 
a  hospital  located  in  Palouse,  Wash.,  and 
conducted  by  one  E.  T.  Hein,  or  in  a  hos- 
pital at  Moscow,  Idaho,  conducted  by  one 
Charles  L.  Grltman;  that  appellant  company 
had  collected  and  withheld  from  the  moneys 
and  wages  dne  the  respondent  for  the  months 
of  March,  April,  May,  and  June,  1907,  $1 
for  each  month  as  a  hospital  fee,  and  Issued 
to  the  respondent  a  card  on  the  Gritman 
hospital  at  Moscow,  Idaho,  and  that  such 
card  was  ta  full  force  and  effect  at  the  time 
of  the  accident;  that  after  the  accident  re- 
spondent requested  that  he  be  taken  to  the 
hospital  of  Gritman  at  Moscow,  bnt  was 
urged  by  A.  W.  Laird,  the  assistant  general 
manager  of  the  appellant  company,  to  go  to 
the  hospital  of  E.  T.  Hein  at  Palouse,  and 
finally  consented  and  was  taken  to  such  hos- 
pital. He  remained  at  the  Hein  hospital  for 
several  weeks.  He  was  not  satisfied  at  this 
hospital,  and  complained  of  the  treatment 
be  received  and  was  returned  to  his  borne  at 


Palonse.  He  complained  to  Laird  that  Hein 
was  incompetent  and  did  not  give  him  proper 
treatment,  and  that  he  was  not  improving 
as  he  dhould,  and  he  felt  as  though  the  com- 
pany had  not  treated  him  right  in  urging 
him  to  go  to  the  Hein  hospital,  and  told 
Laird  that  be  Intended  to  bring  an  action 
against  the  appellant  company  for  damages 
because  of  snch  treatment.  He  testifies  that 
he  made  such  complaint  to  Laird,  and  after 
having  told  Laird  that  he  intended  to  bring 
an  action  against  the  company,  Laird  told 
:  him  if  he  would  say  nothing  about  an  action 
he  would  see  that  his  wages  were  sent  up 
to  him  each  month.  It  appears  that  he  had 
been  receiving  $2.50  a  day  as  wages  includ- 
ing Sundays.  Th}s  conversation  Laird  de- 
nies; he  does  admit  that  plaintiff  made  com- 
plaint to  him  of  his  mistreatment  but  de- 
nies that  the  question  of  suit  or  action  for , 
such  treatmoit  was  ever  mentioned  by  plain- 
tiff. He  testifies  that  he  did  tell  the  plaio- 
tlff  that  he  would  see  that  he  was  takai  care 
of  and  would  send  him  money  when  needed: 
whether  Laird  agreed  to  pay  him  his  wages 
until  he  was  able  to  go  to  work  again.  In 
consideration  that  the  plaintiff  would  forego 
suit'  is  the  foundation  for  this  action. 

The  plaintiff  brought  this  action  to  recover 
the  sum  of  $1,250  claimed  to  be  due  him  by 
reason  of  this  agreement.  The  cause  was 
tried  to  a  jury  and  a  verdict  returned  in 
favor  of  the  plaintiff  for  the  sum  of  $660. 
A  motion  for  a  new  trial  was  denied,  and 
this  appeal  is  from  the  judgment  and  from 
the  order  overruling  the  motion  for  a  new 
trial. 

It  is  first  contended  that  the  evidence  doe» 
not  support  the  verdict  In  corrolroration  of 
the  plaintiffs  testimony  the  plaintiff  Intro- 
duced in  evidence  the  following  check: 

"Potlatch  Lumber  Company.    No.  8,063. 

"PoUatch,  Idaho,  Aug  16.  1907. 
"Pay  to  Frank  Heath  or  order  In  pay- 
ment in  full  for  labor  from  date 
of  injury,  June  22,  '07,  to  Aug.  Ist 

1907,  38  days  at  $2.50 $95.00 

Less  July  rent $10  70 

8  loads  of  wood  In  August. .      4  50    15  2(X 


$79  80 


"Above  Frank  Heath  hereby  releases  all 
claims  of  whatsoever  nature  against  Pot- 
latch Lumber  Company.  Seventy-nine  and 
80-100  dollars.  If  not  correct,  return  with- 
out alteration,  stating  differences. 

"Potlatch  Lumber  Company, 

"By  A.  W.  Laird,  Asst.  G«ieral  Manager. 
"To  Potlatch  State  Bank,  PoUatch,  Idaho." 

This  check  was  indorsed  by  the  plaintiff 
and  paid.  It  will  be  seen  that  the  terms  of 
this  check  tend  to  support  the  evidence  of 
the  plaintiff  to  the  effect  that  the  defendant 
would  pay  him  his  wages  during  the  time  he- 
was  unable  to  work  by  reason  of  the  injury^ 
and  that  thU  check  was  in  payment  of  suctk. 
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wages.    Also  a  second  check  Isaoed  to  plaln- 
tlfl  as  follows: 

"Potlatch  Lumber  Company.    Na  9,303. 
"Potlatch.  Idaho,  Sept.  30,  1907. 
■"Pay  to  F.  S.  Heath  or  order  In  pay- 
■sent  of  hla  August  time  31  days 

at  $2.50 $77  60 

Less  his  August  house  rent. .  $10  70 

Less  his  Sept  house  rent. . .     10  70    21  40 


$56  10 

"In  full  for  all  claims  for  Injuries  or  dam- 
ages of  whatsoever  nature  against  the  Pot- 
latch Lumber  Co.  Fifty-six  and  10-100  dol- 
lars. If  not  correct,  return  without  altera- 
tion, stating  differences. 

"Potlatch  Lumber  Company, 

"By  A.  W.  Laird,  Asst  General  Manager. 
rro  Potlatch  State  Bank,  Potlatch,  Idaho." 

Accompanying  this  check  was  the  follow- 
ing communication: 

"Potlatch.  Idaho,  Oct  2,  1907.  Mr.  Frank 
8.  Heath,  Moscow,  Idaho — Dear  Sir:  Ka- 
dosed  find  check  for  $50.10  which  Is  In  full 
payment  for  your  August  time,  less  house 
rent  for  August  and  Septem1)er.  We  have 
been  glad  to  help  yon  out  by  allowing  you 
time  from  yonr  injury  up  to  September  lot 
but  feel  that  we  cannot  longer  continue  the 
tielp,  as  it  is  contrary  to  our  custom  to  do 
this.  Trusting  you  will  think  this  satisfac- 
tory, we  are.  Yours  truly,  Potlatch  Lumber 
Company,  by  A.  W.  Laird,  Asst.  Oen.  Mgr." 

This  latter  check  was  not  cashed  by  the 
plaintiff,  and  was  returned  by  him  to  the 
defendant. 

These  remittances  taken  In  connection 
with  the  evidence  of  the  plaintiff,  we  think 
were  sufBcient  to  warrant  the  jury  in  con- 
«ludlng  that  Laird  did  agree  to  pay  plaintiff 
his  regular  wages  if  the  plaintiff  would  do 
nothing  with  reference  to  an  action  against 
the  company  for  alleged  mistreatment  re- 
-ceived  by  him  at  the  hospital  where  he  went 
«t  the  request  of  the  defendant  company. 

It  is  next  contended  that  the  appellant 
-company  cannot  be  held  in  damages  because 
one  of  Its  employes,  the  managing  oflBcer, 
advises  an  Injured  man  to  go  to  a  hospital 
to  effect  a  cure,  and  later  promises  the  In- 
jured man  that  the  company  will  pay  him 
his  wages  until  he  is  cured  if  he  will  not 
sue  for  damages  growing  out  of  the  assist- 
ant manager's  poor  judgment  in  recommend- 
ing such  hospital,  for  the  reason  that  such 
act  on  the  part  of  the  assistant  manager  Is 
outside  of  his  duty  as  such,  and  in  giving 
such  advice  he  has  no  authority  to  bind  bis 
principal. 

It  appears  from  the  record  that  A.  W. 
Laird,  the  person  advising  the  plaintiff,  and 
urging  that  be  go  to  the  Hein  hospital  in- 
stead of  the  Orltman  hospital  where  he  bad 
a  hospital  card,  was  an  assistant  general 
manager  of  the  business  of  the  appellant 
company.    He  was  on  the  ground  at  the  time 


the  accident  occurred.  He  came  to  the  plain- 
tiff after  the  Injury  and  conversed  with  him 
about  receiving  treatment  for  such  injury, 
and  was  the  only  person  speaking  or  acting 
for  the  company  In  such  matter.  In  addition 
to  this,  after  the  appellant  had  followed  the 
advice  of  Laird  and  the  compromise  agree- 
ment was  entered  into  as  claimed  by  the 
plaintiff.  Laird  issued  checks  to  plaintiff  in 
payment  of  his  wages  as  agreed,  signed  the 
company's  name  to  such  checks,  and  the 
company,  accepted  one  of  such  checks  and 
cashed  the  same.  In  other  words,  all  the 
evidence  tends  to  show  authority,  and  there 
is  no  evidence  tending  to  show  that  Laird 
did  not  have  authority  to  make  such  compro- 
mise agreement,  but  whether  he  originally 
had  the  authority  to  make  the  compromise 
agreement  yet  be  did  make  such  agreement 
and  the  company  ratified  the  same  by  ap- 
proving his  acts  and  paying  a  check  issued 
by  him  in  the  name  of  the  company  to  carry 
out  such  compromise  agreement  Under 
such  circumstances  we  are  satisfied  that  the 
making  of  such  agreement  was  fully  ratified 
and  approved  by  the  company,  and  that  the 
company  Is  bound  by  the  acts  of  its  assist- 
ant general  manager.  Brighton  v.  Lake 
Shore  &.  M.  8.  Ry.  Co.,  103  Mich.  420,  61  N. 
W.  550. 

It  is  also  contended  that  there  was  no  con- 
sideration for  the  compromise  agreement, 
even  admitting  that  such  agreement  was 
made,  for  the  reason  that  the  evidence  does 
not  show  an  honest  belief  by  both  parties 
that  the  plaintiff's  claim  for  damages  was 
doubtful.  In  other  words,  plaintiff  contends 
that  to  support  a  settlement  and  compromise, 
both  parties  must  bona  fide  consider  the 
question  a  doubtful  one,  and  that  the  com- 
promise was  made  to  avoid  a  lawsuit  upon  a 
doubtful  claim.  In  the  case  of  Vane  v.  Towle, 
5  Idaho,  471,  50  Pac.  1004,  this  court  summar- 
ized the  opinion  by  stating  in  the  syllabus  as 
follows:  "While  the  compromise  of  a  claim 
asserted  upon  the  one  side,  but  questioned  up- 
on the  other,  will  be  deemed  a  sufficient  con- 
sideration to  support  an  agreement  to  pay 
such  claim,  it  is  still  essential  that  the  claim 
so  asserted  should  have  some  basis  upon 
principles  of  law  or  equity."  In  Smith  v. 
Farra,  21  Or.  395,  28  Pac.  241,  20  L.  R.  A. 
115,  the  Supreme  Court  of  Oregon  entered 
into  a  very  full  discussion  of  this  question 
and  said:  "It  is  not  every  disputed  claim, 
however,  which  will  support  a  compromise, 
but  It  must  be  a  claim  honestly  and  in  good 
faith  asserted, -concerning  which  the  parties 
may  bona  fide  and  upon  reasonable  grounds 
disagree.  The  compromise  of  such  a  claim 
In  good  faith  is  a  good  consideration  to  pay 
money  in  settlement  thereof,  and  when  an 
action  is  brought  upon  such  promise  it  is 
no  defense  to  say  that  the  claim  was  not  in 
fact  a  valid  one,  or  that  the  parties  were 
mistaken  either  as  to  the  law  or  the  facts. 
*  •  •  Nor  Is  It  a  defense  that  the  clhlm 
could  not  have  been   maintained  If  suit  or 
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action  had  been  brought  upon  It,  or  that  the 
parties  were  mistaken  as  to  the  law;  for,  If 
It  Is,  then  it  would  follow  that  contracts  by 
the  parties  settling  their  own  disputes  would 
at  least  be  made  to  stand  or  fall  according 
to  the  opinion  of  the  court  as  to  how  the  law 
would  hare  determined  It  'If,  therefore,' 
says  Logan,  J.,  'the  solemn  compromise  of 
the  parties  is  made  to  depend  on  the  ques- 
tion whether  the  parties  have  so  settled  the 
dispute  as  the  law  would  have  done,  then 
It  may  be  truly  said  that  a  compromise  Is 
an  nnavalllng,  idle  act,  which  questions  even 
the  power  of  the  parties  to  bind  themselves.' 
♦  •  •  The  settlement  of  a  controversy  is 
valid  and  binding,  not  because  it  is  the  set- 
tlement of  a  valid  claim,  but  because  it  is 
the  settlement  of  a  controversy.  And  when 
such  settlement  is  characterized  by  good 
faith  the  court  will  not  look  Into  the  ques- 
tion of  law  or  fact  in  dispute  between  the 
parties,  and  determine  which  is  right  All 
that  It  needs  to  know  is  that  there  was  a 
amtroversy  between  the  parties,  each  claim- 
ing in  good  faith  rights  in  himself  against 
the  other  and  that  such  controversy  has  been 
settled." 

In  8  Cyc.  509,  the  author  cites  a  large  nnm- 
l>er  of  cases,  and  announces  his  conclusion 
as  follows:  "The  usual  test,  however,  as  to 
whether  a  compromise  and  settlement  Is 
supported  by  a  snfflcient  consideration  Is 
held  to  be  not  whether  the  matter  in  dispute 
was  really  doubtful,  but  whether  or  not  the 
parties  bona  fide  considered  it  so,  and  that 
the  compromise  of  a  disputed  claim  made 
bona  fide  is  upon  a  sufilcient  consideration, 
without  regard  to  whether  the  claim  be  in 
suit  or  not  The  law  favors  the  avoidance 
or  settlement  of  litigation,  and  compromises 
in  good  faith  for  such  purposes  will  be  sus- 
tained as  based  upon  a  sufiBcient  considera- 
tion, without  regard  to  the  merits  of  the 
controversy  or  the  character  or  validity  of 
the  claim  of  the  parties,  and  even  though  a 
subsequent  judicial  decision  may  show  the 
rights  of  the  parties  to  have  been  different 
>  from  what  they  at  the  time  supposed."  Mc- 
Glynn  v.  Scott,  4  N.  D.  18,  58  N.  W.  400. 

It  is  disclosed  by  the  record  that  after  the 
injury  the  plaintiff  desired  to  be  taken  to  the 
Grltman  hospital,  and  that  he  was  not  taken 
there,  but  was  taken  to  the  Hein  hospital 
because  of  the  urgency  of  Laird,  and  that 
he  was  dissatisfied  from  the  inception  with 
the  treatment  given  to  him  at  the  Hein  hos- 
pital, and  claimed  that  the  company  had  not 
treated  him  right  in  Inducing  him  to  go  to 
the  Hein  hospital  Instead  of  the  Grltman 
hospital,  and  complained  to  Laird  of  such 
mistreatment  and  Informed  Lolrd  of  his  In- 
tention to  bring  suit  against  the  company 
for  damages  sustained  by  him  because  of 
such  mistreatment  Whether  the  plaintiff 
In  fact  could  have  maintained  such  action  is 
not  the  test  in  determining  whether  there 
was  n  consideration  for  the  compromise 
agreement.     If  the  plaintiff  made  his  claim 


in  good  faltli  and  the  defendant  company 
denied  its  liability,  and  to  avoid  a  lawsuit 
agreed  to  pay  the  plaintiff  his  wages  as  a 
consideration  for  the  plaintlfTs  not  bringing 
such  suit,  then  there  was  sufficient  consider- 
ation to  support  such  compromise  agreement 
In  such  case  it  is  sufficient  if  the  plaintiff 
in  good  faith  makes  a  claim,  and  the  defend- 
ant disputes  such  claim  and  in  consideration 
of  the  plaintiff's  forbearance  to  sue  in  re- 
spect to  such  claim  promises  to  pay  plaintiff 
a  certain  sum  of  money.  In  such  case  there 
is  a  consideration  for  such  promise  and  the 
same  may  be  enforced  in  an  action  at  law. 

In  determining  the  good  faith  of  the  plain- 
tiff. In  making  a  claim  against  the  defendant 
for  damages,  the  jury  no  doubt  very  prop- 
erly took  tnto  consideration  the  fact  that 
the  plaintiff  was  taken  to  the  Hein  hospital 
against  his  own  desire  and  wish,  and  at  the 
solicitation  and  urgent  request  of  Laird. who 
acted  for  the  company.  This  fact  no  doubt 
also  influenced  the  defendant  In  entering 
Into  the  promise  to  pay  the  plaintiff  his 
wages  until  he  was  able  to  resume  work. 
The  defendant  no  doubt  felt  responsible  for 
the  plaintiff  being  taken  to  the  Hein  hospital, 
and  no  doubt  felt  that  if  in  fact  the  plaintiff 
did  not  receive  proper  care  and  attention  at 
such  hospital,  that  the  company  was  in  some 
way  responsible  because  of  the  fact  that  the 
plaintiff  went  to  such  hospital  at  the  com- 
pany's solicitation.  When  all  these  facts  are 
considered,  we  believe  the  evidence  Is  snf- 
flcient to  show  that  there  was  a  considera- 
tion to  sui)port  the  compromise  agreement 
sued  upon. 

At  the  close  of  the  evidence  counsel  for  ap- 
pellant asked  leave  to  amend  its  answer  to 
conform  to  the  proof  by  making  the  follow- 
ing allegation:  "That  the  delivery  of  the 
check  marked  'Elzhlblt  F,'  and  its  acc^tance 
by  the  plaintiff,  is  in  accord  and  satisfaction 
of,  and  a  bar  to,  a  recovery  in  this  action." 
The  court  denied  this  application  to  amend, 
and  the  ruling  is  now  assigned  as  error. 
Ehchlbit  F  referred  to  In  this  proposed 
amendment  is  the  check  of  August  16,  19p7, 
heretofore  referred  to  and  set  out  in  fall  in 
this  opinion.  The  contention  of  the  appe- 
lant that  this  check  was  a  receipt  and  satis- 
faction of  any  and  all  claims  the  plaintiff 
might  have  against  the  defendant  company 
is  based  upon  the  following  language  con- 
tained in  such  receipt:  "Above  Frank  Heath 
hereby  releases  all  claims  of  whatsoever 
nature  against  Potlatch  Lumber  Company." 
Whether  this  proposed  amendment  would 
have  been  sudclent  as  a  plea  in  accord  and 
satisfaction  may  be  seriously  doubted,  but 
fvhether  sufiSctent  or  not  the  only  evidence 
which  would  in  any  way  tend  to  supixirt 
such  plea  was  the  receipt  itself,  and  this  was 
offered  by  the  plaintiff;  and  having  been 
offered  by  the  plaintiff,  if  it  established  the 
fact  that  the  claim  for  which  plaintiff's  ac- 
tion was  instituted  had  been  settled  and 
paid,  the  plaintiff  could  not  have  recovered 
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a  Judgment  eren  though  ancb  plea  had  not 
been  interposed,  and  the  defendant  was  In 
no  way  prejudiced  by  reason  of  the  court's 
refusal  to  permit  such  amendment  to  be 
made.  We  are  satisfied,  however,  that  the 
evidence  clearly  shows  that  It  was  not  the 
Intention  of  either  the  plalntlft  or  the  de- 
fendant that  this  receipt  should  operate  as 
a  receipt  in  full  for  any  claim  for  damages 
made  by  the  plalntUT  against  the  defendant 

According  to  the  contention  of  the  defend- 
ant, no  payment  was  made  on  account  of 
any  damages;  the  payment  covered  by  this 
check  was  rather  a  gratuitous  gift  to  the 
plaintiff  because  of  bis  need,  and  was  not 
compensation  for  services  or  in  Ueu  of  any 
damages  claimed ;  and,  upon  the  other  hand. 
If  a  compromise  agreement  was  made  as 
claimed  by  the  plaintiff,  and  this  check  was 
given  for  the  purpose  of  carrying  out  such 
compromise  agreement,  then  the  release 
clause  in  the  check  would  not  preclude  the 
plaintiff  from  recovering  the  amount  fixed 
by  the  compromise  agreement,  especially 
when  the  defendant  made  default  In  carry- 
ing out  its  part  of  such  agreement  In  other 
words,  if  a  compromise  agreement  was  made 
as  claimed  by  the  plaintiff,  and  the  defend- 
ant company  made  default  in  carrying  out 
Its  part  of  such  agreement,  then  the  fact 
that  the  defendant  wrote  the  release  clause 
.  In  the  check  given  as  a  payment  upon  such 
compromise  agreement,  would  not  operate 
to  discharge  the  plalntifTs  claim  as  agreed 
upon  by  such  compromise  agreement 

It  was  apparent  that  the  defendant  com- 
pany did  not  consider  the  language  of  this 
check  to  be  a  release  of  any  claim  of  the 
plaintiff  against  the  defendant  company,  for 
on  September  30th  the  defendant  company 
sent  to  the  plaintiff  another  check  for  wages 
which  contained  a  similar  provision ;  and 
If  it  had  been  the  intention  of  the  defendant 
company  in  delivering  the  check  of  August 
16th,  and  Its  acceptance  by  the  plaintiff,  that 
the  same  should  operate  as  a  release  of  all 
claims  against  the  defendant  for  damages, 
then  there  would  have  been  no  reason  and 
no  consideration  for  the  check  of  September 
30th. 

While  it  Is  true,  as  a  proposition  of  law, 
that  where  payment  Is  made  upon  an  un- 
liquidated claim  for  an  amount  less  than 
that  claimed,  upon  condition  that  the  amount 
BO  paid  is  to  be  In  satisfaction  of  said  claim 
as  a  whole  and  the  acceptance  of  the  same 
constitutes  an  accord  and  satisfaction,  yet 
this  principle  of  law  has  no  application 
whatever  to  the  facts  of  this  case,  for,  as 
the  evidence  shows,  the  payment  of  August 
16th  was  made  for  an  amount  agreed  upon 
by  the  parties  as  a  partial  payment,  to  be 
continued  monthly  until  the  plaintiff  was 
able  to  resume  work,  and  was  not  made  or 
accepted  in  satisfaction  of  any  claim  made 
by  the  plaintiff  for  damages.    In  such  case. 


the  principles  of  law  ai^Hcable  to  accord 
and  satisfaction  do  not  govern.    1  Cyc.  306. 

Judgment  aflarmed.    Costs  awarded  to  re- 
spondent 

SULLIVAN,  C.  J.,  and  AILSHID,  J.,  con- 
cur. 


(37  Utah,  339) 
STATE  ex  rel   HALLEN  v.   UTAH  STATE 
BOARD  OF  EXAMINERS  IN 
OPTOMETRY  et  al. 

(Supreme  Court  of  Utah.     April  2,  1910.) 

1.  Physicians   and    Suboeons   (8   1*)  —  Op- 
TOMETBT— Regulation  . 

The  Legislature  has  power  to  define  and 
regulate  the  practice  of  optometry,  and  to  that 
end  to  prescribe  reasonable  gualificatioDS  to  be 
possessed  by  those  who  desire  to  engage  in  the 
practice,  and  to  provide  reasonable  means  by 
which  such  qualiScations  may  be  ascertained, 
in  order  to  authorize  those  qualified  to  practice, 
and  to  prevent  those  who  are  not  from  doing  so. 
[E>d.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  I  1;   Dec  Dig.  g  1.*] 

2.  Phtsicianb  and   Subgeons   (§   5*)— "Op- 

TOMETBT"    —  CEBTIFICATES    TO    PBACTICB  — 

Statutes. 

Comp.  Laws  1907,  regalating  the  practice 
of  optometry  in  section  1686x1.  defines  optome- 
try as  the  employment  of  "subjective  and  ob- 
jective" mechanical  means  to  determine  the  ac- 
commodative and  refractive  conditions  of  the  eye, 
and  in  the  three  preceding  sections  created  a 
board  of  examiners,  defining  to  what  extent  ap- 
plicants for  a  license  to  practice  shall  be  ex- 
amined before  license,  with  a  proviso  that  every 
person  then  engaged  in  the  practice  of  optome- 
try siiall  file  an  afijdavit  thereof,  and  satis- 
factory evidence  with  said  board,  who  shall,  in 
consideration  of  S3,  issne  to  him  a  certificate 
of  registration.  Section  1686x5  provides  that 
a  failure  to  apply  in  time  for  a  certificate  shall 
be  a  waiver  of  right  thereto.  The  board  fur- 
nished blanks  to  be  filled  in  by  applicants  un- 
der the  proviso,  stating  their  names,  addresses, 
length  of  time  and  where  engaged  in  refracting. 
Held,  that  where  an  applicant  complied  with 
the  terms  of  the  proviso,  filled  in  the  blanks 
correctly^  and  filed  an  affidavit  under  oath,  he 
was  entitled  to  a  certificate,  though  he  used 
only  the  subjective  method,  since  while  it  was 
the  intention  to  require  all  those  who  had  no 
practice  to  take  an  examination  as  to  both 
methods,  one  method  was  sufficient  under  the 
proviso,  as  otherwise  section  1686x5  would  be 
inoperative. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  {  5.*] 

3.  Physicians  and   Surgeons  (§  5*)— Ceb- 

TIFICATE    TO     PRACTICE— OpTOMETBY — REVO- 
CATION OF  License. 

Under  such  facts  the  board  could  not  refuse 
to  give  him  a  certificate  because  of  incompe- 
tency, under  the  power  given  to  the  board  to 
revoke  certificates  for  gross  incompetency,  since 
revocation  therefor  could  be  had  only  on  charges 
and  bearing  thereon. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  !  5.*] 

Appeal  from  District  Court,  Third  District ; 
Geo.   G.  Armstrong,  Judge. 

Proceedings  by  the  State,  on  the  relation 
■of  Percy  Hallen,  against  the  Utah  State 
Board  of  Bjxamlners  In  Optometry   and  its 


•For  other  casm  lee  same  topic  and  section  NUMBER  In  Doc.  le  Am.  Digs.  ISOT  to  data.  It  Reporter  Indoles 
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members.    From  a  judgment  for  relator,  the 
board  appeals.     Affirmed. 

Thurman,  Wedgwood  &  Irvine,  for  ap- 
pellant.    E.  A.  Walton,  for  respondent 

FRICK,  J.  This  proceeding  was  instituted 
in  the  district  court  of  Salt  Lake  county  to 
compel  the  Utah  State  Board  pt  Examiners 
in  Optometry,  the  appellant  in  this  court,  to 
issue  a  certificate  called  a  "certificate  of  reg- 
istration" to  the  petitioner,  who  is  respondent 
here,  to  authorize  him  to  practice  optometry, 
in  accordance  with  the  prorlslons  of  a  certain 
act  passed  in  1907  (Laws  1907,  p.  87),  and 
which  act  is  now  Included  In  the  Complied 
Laws  of  1907,  constitutiug  sections  1686x  to 
1686x12  thereof. 

The  material  parts  of  the  act  on  which  the 
petition  of  respondent  is  based  are,  in  sub- 
stance, as  follows:  Section  1686x  provides 
that  it  shall  be  unlawful  to  practice  optome- 
try in  the  state  of  Utah  without  obtaining 
the  certificate  provided  for  In  the  act.  Sec- 
tion 1686x1  defines  what  shall  constitute  the 
practice  of  optometry  In  the  following  lan- 
guage: "The  practice  of  optometry  is  the 
employment  of  subjective  and  objective  me- 
chanical means  to  determine  the  accommo- 
dative and  refractive  conditions  of  the  eye 
and  the  scope  of  its  functions  In  general  and 
the  application  and  adjustment  of  lenses  for 
the  correction  of  errors  of  refraction,  the  re- 
lief of  eye  strain,  and  the  aid  of  vision." 
The  three  succeeding  sections  create  a  board 
to  be  known  as  the  Utah  State  Board  of  Ex- 
aminers in  Optometry,  to  be  appointed  by 
the  Oovernor,  and  said  sections  also  define 
the  powers  and  datles  of  said  board,  and  pro- 
vide how  and  to  what  extent  applicants  shall 
be  examined  before  being  authorized  to  prac- 
tice optometry  in  this  state.  There  is,  how- 
ever, a  proviso  to  these  sections,  which,  in  our 
judgment,  is  controlling  In  this  case,  which 
reads  as  follows:  "Provided  further,  that 
every  person  who  shall  have  been  engaged  in 
the  practice  of  optometry  In  the  state  of  Utah 
on  March  14,  1907,  shall  file  an  affidavit  in 
proof  thereof  and  satisfactory  evidence  with 
said  board,  who  shall  make  and  keep  a  rec- 
ord of  each  person  and  shall,  in  consideration 
of  the  sum  of  $3,  Issue  to  him  a  certificate  of 
registration."  Applicants  other  than  those 
who  apply  under  the  proviso  must  pay  an 
additional  fee  of  $10.  Section  1686x5  in  sub- 
stance provides  that  any  person  who  shall  be 
entitled  to  a  certificate  of  registration  under 
said  proviso,  and  who  shall  fail  to  apply  to 
the  board  of  examiners  for  such  certificate 
"by  July  15,  1907,"  shall  be  deemed  to  have 
waived  the  right  to  a  certificate.  The  other 
sections  of  the  act  are  not  material  in  this 
proceeding. 

Pursuant  to  the  foregoing  provisions  the 
board  of  examiners  prepared  a  form  of  appli- 
cation in  which  certain  blanks  had  to  be  filled' 
by  the  applicants,  *ho  applied  for  certificates 
under  the  proviso  referred  to.    These  appli- 


cants were  required  to  state  their  names, 
addresses,  the  length  of  time  and  where  en- 
gaged In  "refracting."  The  respondent  flllea 
out  one  of  those  applications,  in  which  be 
gave  his  name,  his  address,  and  the  time  be 
had  been  engaged  In  the  practice  of  "refract- 
ing." This  time  he  stated  was  14  years,  and 
the  place  where  he  was  engaged  In  practice 
was  Salt  Lake  City.  He  made  the  foregoing 
statements  under  oath,  filed  them  with  the 
board  of  examiners,  and  paid  the  fee  required 
by  the  proviso  aforesaid.  The  board,  after 
the  application  had  been  filed  for  some  time, 
returned  the  fee  to  the  applicant,  and  refused 
to  Issue  to  blm  a  certificate  of  registration, 
and  thus  prevented  him  from  practicing  <q;>- 
tometry  in  this  state. 

Upon  the  foregoing  facts,  and  upon  much 
other  evidence,  nearly  all  of  which.  In  the 
view  we  take  of  the  case,  is  entirely  immar 
terial,  the  district  court  Issued  a  writ  of  man- 
date, directing  the  board  of  examiners  to 
Issue  and  deliver  to  the  respondent  a  certif- 
icate of  registration,  authorizing  him  to  prac- 
tice optometry  In  this  state  as  an  applicant 
under  the  proviso  to  which  we  have  referred. 
The  board  presents  the  record  to  this  court 
for  review  on  appeal. 

It  Is  contended  that  the  district  court  erred 
in  issuing  the  writ  of  mandate:  (1)  Because 
the  respondent  on  the  14th  day  of  March, 
1907,  was  not  engaged  in  the  practice  of- 
optometry  as  defined  by  the  act  aforesaid; 
and  (2)  because  he  did  not  furnish  to  the 
board  of  examiners  satisfactory  or  any  evi- 
dence that  he  was  so  engaged.  For  these  rea- 
sons, among  others,  it  is  contended  that  the  re- 
spondent was  and  is  not  entitled  to  a  certif- 
icate of  registration.  It  is  not  claimed  that 
the  respondent  did  not  correctly  and  truly 
answer  all  the  Interrogatories  required  to  be 
answered  by  him  in  the  blank  application 
furnished  him  by  the  board;  but  it  is  con- 
tended that,  in  propounding  other  questions 
to  the  applicant  by  one  or  more  of  the  mem- 
bers of  the  board,  it  was  disclosed  that  the  re- 
spondent was  not  engaged  in  the  practice  of 
optometry  as  the  same  is  defined  in  section 
1686x1,  supra,  because  he  used  and  applied 
subjective  mechanical  means  only,  while  said 
section  provides  that  "the  practice  of  optome- 
try is  the  employment  of  subjective  and  ob- 
jective mechanical  means  •  •  •  for  the 
correction  of  errors  of  refraction,  the  relief 
of  eye  strain,  and  the  aid  of  vision."  In 
view  of  the  language  just  quoted.  It  is  con- 
tended that  no  one  who  on  March  14,  1907, 
used  and  applied  only  one  of  the  mechanical 
means  aforesaid  was  legally  qualified  to  prac- 
tice optometry  in  this  state.  It  is  further 
contended  that  the  statement  made  by  re- 
spondent in  his  affidavit  "that,  on  the  14th 
day  of  March,  1907,  he  was  a  practicing  op- 
tometrist In  the  state  of  Utah,"  by  his  sub- 
sequent admissions,  to  at  least  one  member 
of  the  board,  with  regard  to  the  mechanical 
means  used  and  applied  by  him  In  the  "ad- 
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Jtistment  of  lenses  for  the  correction  of  er- 
rors of  refraction,"  was  shown  not  to  he  true. 
That  Is,  that  it  was  made  to  appear  that  re- 
spondent was  not  practicing  optometry  with- 
in the  purview  of  the  language  of  the  section 
we  have  quoted. 

No  one  can  doubt  the  power  of  the  Legis- 
lature to  define  and  regulate  the  practice  of 
optometry,  and,  to  that  end,  to  prescribe  rea- 
sonable qualifications  to  be  possessed  by  those 
who  desire  to  engage  in  the  practice,  and  to 
provide  reasonable  means  by  which  such 
qualifications  may  be  ascertained,  In  order  to 
authorize  those  qualified  to  practice,  and  to 
prevent  those  who  are  not  from  doing  so. 
We  are  of  the  opinion  that  It  was  the  In- 
tention of  the  Legislature  to  require  all  those 
who  were  not  engaged  in  the  practice  of  op- 
tometry in  this  state  on  March  14,  1907,  to 
pass  an  examination  and  prove  their  fitness 
and  qnallflcatlons  to  use  and  apply  both  sub- 
jective and  objective  mechanical  means  to  aid 
them  in  the  "correction  of  errors  of  refrac- 
tion, the  relief  of  eye  strain,  and  the  aid  of 
vision."  The  board  of  examiners  were  thus 
by  the  act  authorized  to  examine  applicants, 
not  then  engaged  In  the  practice,  with  re- 
spect to  their  knowledge  and  proficiency  in 
the  application  and  use  of  both  the  means 
aforesaid,  and  to  withhold  a  certificate  from 
the  applicants  If  the  board  was  satisfied  that 
ttie  applicants  were  not  so  qualified.  But  we 
find  no  warrant  in  the  statute  to  authorize 
the  board  of  examiners  to  examine  or  pass 
upon  the  qualifications  of  any  one  who  was 
engaged  In  the  practice  of  optometry  on 
March  14,  1907,  provided  such  person  made 
application  for  a  certificate  of  registration 
"by  July  15,  1907,"  and  furnished  proof  of 
the  fact  that  he  was  engaged  tn  the  practice 
of  optometry  at  the  time  aforesaid.  To  make 
such  proof  is  all  that  the  law  required  of 
such  applicants,  and  this  is  all  that  the  board 
of  examiners  could  require  from  them.  If 
the  Legislature  bad  intended  that  those  who 
were  engaged  in  the  practice  of  optometry 
on  March  14,  1007,  should  nevertheless  satis- 
fy the  board  of  examiners  that  each  and 
every  applicant  shall  use  and  apply  both  sub- 
jective and  objective  mechanical  means  for 
the  purposes  mentioned  in  the  statute,  then 
the  proviso  under  which  such  persons  were 
entitled  to  certificates  Is  meaningless,  and 
section  1686x5,  which  provides  that  in  case 
application  for  a  certificate  is  not  made  with- 
in the  time  specified,  the  right  to  such  a  cer- 
tificate under  the  proviso  shall  be  deemed 
waived.  Is  a  useless  appendage  to  the  act.  If 
all  applicants,  those  who  were  then  engaged 
In  as  well  as  those  who  desired  to  enter  upon 
the  practice  of  optometry  thereafter,  were 
to  be  required  to  pass  an  examination  and 
prove  themselves  proficient  in  the  use  of  both 
the  mechanical  means  specified  in  the  act, 
then  both  the  proviso  and  the  provisions  of 
section   16S6x5  are  without  force  or  effect. 


and  the  applicants  under  the  proviso  had 
nothing  to  waive. 

Power  Is  also  conferred  upon  the  board  of 
examiners  to  revoke  certificates  for  certain 
causes,  one  of  which  is  gross  Incompetency. 
In  order  to  revoke  a  certificate  ujwn  this 
ground,  however,  there  must  be  a  charge  filed 
with  the  board,  and  after  due  notice  to  the 
accused,  a  hearing  must  be  had,  at  which  he 
must  be  confronted  hy  the  witnesses  against 
him,  and  be  permitted. to  produce  any  com- 
petent evidence  in  his  favor.  What  the  board 
In  effect  sought  to  do  in  this  case  was  to  ad- 
judge the  applicant  incompetent  in  advance 
of  any  charge  against  him,  and  without  a 
hearing,  and  before  complying  with  the  law, 
which  Is  based  on  the  presumption  that  those 
who  were  engaged  in  practice  when  the  act 
went  into  effect  were  qualified  to  do  so,  and 
were  entitled  to  certificates  which  could,  how- 
ever, be  revoked  in  the  manner  aforesaid. 

It  is  our  duty  to  give  effect  to  all  the  pro- 
visions of  the  act;  and,  if  we  do  so  In  this 
case,  It  is  dear  to  us  tliat  the  Legislature  in- 
tended that  the  proof  of  the  fact  that  an  ap- 
plicant was  engaged  In  the  practice  of  op- 
tometry on  March,  14,  1907,  was  sufllclent 
evidence  of  his  qualifications  to  practice  un- 
der the  act  in  question,  provided  the  appli- 
cant made  his  application  and  proof  within 
the  time,  and  paid  the  fee  required  by  the 
act  In  80'  far  as  the  act  applies  to  those  who 
were  then  engaged  in  the  practice,  we  think 
that  all  that  was  required  of  them  was  to 
make  proof  that  they  were  engaged  in  the 
practice  of  what  was  then  commonly  known 
as  constituting  the  practice  of  optometry,  by 
the  use  and  application  of  either  one  or  both 
of  the  mechanical  means  aforesaid:  and, 
when  such  proof  was  made,  the  applicants 
were  entitled  to  he  placed  upon  the  records 
required  to  be  kept  by  the  board  of  examiners 
as  licensed  practitioners.  We  are  of  the  opin- 
ion that,  under  the  undisputed  facts,  the  re- 
spondent furnished  the  evidence  required  by 
the  act,  and  was  thus  entitled  to  a  certificate 
from  the  board  of  examiners.  The  district 
court,  therefore,  committed  no  error  in  grant- 
ing the  writ  of  mandate. 

The  judgment  Is  affirmed,  with  costs  to  re- 
spondent 

8TRAUP,  O.  J.,  and  McOARTT,  J.,  concur. 

(87  Utah,  330) 

STATE  V.  GIBSON. 

(Supreme  Court  of  Utah.    March  25,  1910.) 

1.  Larceny  (8  B2*)— Grano  I^abcent. 

Comp.  Laws  1907.  §  4384.  makes  every 
person  guilty  of  embezzlement  puni.shable  In  the 
same  manner  prescribed  for  stealing  property 
of  the  value  of  that  embezzled,  and  section 
4359  makes  it  grand  larceny  to  steal  property 
valued  at  more  than  $.')0.  and  section  48C0 
makes  all  other  cases  petit  larceny.  Accused 
was  emploj'ed  to  solicit  advertising  contracts, 
and  within  about  38  days  collpctrd  $23,T  from 
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various  persons,  and  appropriated  it  to  his  own 
use;  but  $48  was  the  largest  amount  collect- 
ed from  one  person  at  one  time.  Held,  that 
the  taking  of  the  $235  was  one  embezzlement 
committed  by  a  series  of  connected  transactions, 
BO  aa  to  make  accused  punishable  as  for  grand 
larceny. 

[Bid.  Note.— Fop  other  cases,  see  Larceny, 
Dec.  Dig.  |,52.*1 

2.  Embezzlement  (|  10*)  —  AtrTHOBirr  or 
Agent— Effect  of  Exceedino  Authoritt. 
Where  accused  demanded  and  received  the 
money  appropriated  as  his  employer's  agent, 
and  it  was  paid  in  the  discharge  or  obligations 
under  advertising  contracts  which  he  had  so- 
licited for  his  employer,  he  was  guilty  of  em- 
bezzlement, though  he  did  not  have  authority 
to  collect  money  due  under  such  contracts, 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  {  8 ;   Dec.  Dig.  i  10.*] 

Appeal  from  District  Court,  Third  Dis- 
trict;  T.  B.  Lewis,  Judge. 

T.  B.  Gibson  was  convicted  of  embezzle- 
ment,  and  be   appeals.     Affirmed. 

Mathonibah  Thomas  And  Dale  H.  Parke,  for 
appellant    A.  B.  Barnes,  Atty.  Gen.,  for  the 

State. 

STBAUP,  C.  J.  The  appellant  was  con- 
victed of  the  crime  of  embezzlement  Under 
the  statute  (Comp.  Laws  1907,  i  4384),  every 
person  guilty  of  that  offense  Is  punishable 
In  the  manner  prescribed  for  feloniously 
stealing  property  of  the  value  of  that  em- 
bezzled. Grand  larceny  Is  committed  when 
the  value  of  the  property  taken  exceeds  $30. 
Section  4359.  When  the  value  is  $50,  or 
leas,  the  offense  is  petit  larceny.  Section 
4360.  It  is  charged  in  the  Information  that 
the  appellant  embezzled  $200,  the  property 
of  the  Theater  Publishing  Company,  a  cor- 
poration. The  jury  found  the  appellant 
guilty  of  embezzlement  "as  charged  In  the 
Information,"  and  that  "the  value  of  the 
money  embezzled  exceeded  $50." 

The  evidence  on  the  part  of  the  state  tend- 
ed to  show  that  the  appellant  was  employed 
by  the  publishing  company  to  solicit  advertis- 
ing contracts.  Between  the  12th  day  of  No- 
vember and  the  20th  day  of  December,  1908, 
he  collected  from  divers  persons  the  sum 
of  $235.60  due  the  publishing  company  upon 
contracts  solicited  and  procured  by  him.  He 
failed  to  account  for  the  moneys  so  collected, 
and  fraudulently  and  unlawfully  appropriat- 
ed and  converted  them  to  his  own  use,  and 
left  the  state  for  California,  where  he  went 
under  an  assumed  name,  as  testified  to  by 
himself,  "to  avoid  being  located  on  account 
of  the  money  I  had  collected  in  Salt  Lake 
<Utah)  and  appropriated."  The  evidence 
shows  that  $48.60  was  the  largest  sum  col- 
lected by  him  from  any  one  person  at  any  one 
time.  In  view  of  such  fact,  the  appellant 
requested  the  court  to  charge  the  Jury  that 
to  find  him  guilty  of  embezzlement  exceeding 
$50  it  was  essential  to  find  that  he  "bad  In 
his  possession  at  one  time  more  than  $50  of 
the   money   belonging   to  the  Theater   Pxib- 


lishing  Company,"  and  that  he  "misappro- 
priated more  than  $50  at  any  one  tXm&" 
That  is  to  say,  it  is  In  effect  urged  that  if 
the  appellant  collected  $48.60  from  one  cus- 
tomer in  the  forenoon  of  a  particular  day 
and  fraxidulently  and  unlawfully  appropriat- 
ed and  converted  the  money  to  his  own  use 
and  ^fflit  it,  and  thereafter  and  in  the  after- 
noon of  the  same  day  he  collected  $15  from 
another  customer  and  converted  and  spent 
that,  and  the  next  day  collected  and  misap- 
propriated another  sum  less  than  $50,  and 
so  on  xmtii  he  had  in  the  aggregate,  between 
November  12th  and  December  20th,  collected 
and  received  $235.60  belonging  to  his  employ- 
er, and  misappropriated  and  spent  the  mon- 
eys as  fast  as  he  collected  them,  he  was 
guilty  only  of  numerous  petit  offenses  and 
misdemeanors,  but  not  of  any  greater  offense. 
The  refusal  of  the  court  to  give  the  request 
presents  the  principal  question  on  the  ap- 
peaL 

We  think  no  error  was  committed  in  the 
ruling.  The  case  is  not  like  that  argued  to 
us  hy  appellant  where  the  successive 
larcenies,  each  complete  and  distinct,  did 
not  constitute  one  continuous  transaction; 
or  where  properties  belonging  to  different 
persons  located  at  different  places  were  pur- 
loined, and  where  each  asportation  constitut- 
ed a  separate  and  distinct  offense.  Scarver 
V.  State,  53  Miss.  407;  State  v.  Maggard,  160 
Mo.  469,  61  S.  W.  184,  83  Am.  St  Rep.  484. 
But  it  is  one  of  embezzlement  "committed  by 
a  series  of  connected  transactions  from  day 
to  day"  (1  Bishop  Crlm.  Rfo.  {  398),  and 
shown  to  be  "a  continuous  offense  committed 
hy  a  trusted  servant  by  means  of  a  series  of 
connected  transactions;  and  in  such  case  a 
charge  of  embezzlement  on  a  certain  date 
will  cover  and  admit  evidence  of  the  whole" 
(State  V.  Relnhart  26  Or.  466,  38  Pac.  822), 
and  Is  one  constituting  "in  fact  and  in  law  a 
single  embezzlement"  (Brown  v.  State,  18 
Ohio  St  496),  and  where  "the  one  substan- 
tive charge  of  embezzlement  was  supported 
by  proof  of  the  receipt  at  different  times 
of  the  amount"  the  appellant  "was  charged 
to  have  embezzled  and  one  conversion  of  the 
whole"  (State  v.  Wise,  186  Mo.  42,  84  S.  W. 
954),  and  falling  within  the  principles  stated 
in  the  cases  of  Jackson  v.  State,  76  Oa.  551, 
State  y.  Brougbton,  71  Miss.  90,  13  SouOi. 
885,  and  Gravatt  v.  State,  25  Ohio  St  162. 

It  is  further  urged  that  the  appellant  is 
not  guilty  of  embezzlement  because  it  is 
shown  that  be  was  authorized  by  his  employ- 
er to  only  solicit  advertising  contracts,  and 
not  to  collect  money  due  or  to  become  due 
thereon.  It  might  about  as  well  be  argued 
that  the  appellant  was  not  guilty  because  he 
was  not  authorized  to  appropriate  and  con- 
vert the  money  to  his  own  use.  The  money 
was  demanded  and  received  by  him  from  the 
customers  in  the  capacity  of  an  agent  of  his 
omployer,  for  its  use  and  benefit  and   was 
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paid  to  him  by  the  castomera  In  discharge  of 
ohllgatlons  o-wing  by  them  to  his  employer 
under  the  terms  of  the  contracts.  The  mon- 
ey 80  paid  to  and  received  by  the  appellant, 
whether  with  or  without  authority  from  the 
employer  to  collect  and  receive  It,  became 
and  was  the  property  of  his  employer,  and 
was  received  by  and-  Intrusted  to  him  as  the 
agent  and  servant  of  the  publishing  company. 
When  he  fraudulently  appropriated  It  to  his 
own  use,  he  misappropriated  and  converted 
his  employer's  property,  and  committed  the 
oCFense  of  embezzlement.  ■ 

We  think  the  Judgment  ought  to  be  af- 
firmed. 

Such  Is  the  order. 

FRICK  and  McCARTY,  JJ.,  concur. 


(37  Utah.  204) 

ARNOLD  V.  POPS,  Sheriff. 
(Supreme  Court  of  Utah.     Jan.  20,  1910.) 

1.  PiEADiNQ  (§  205*)  —  Scope  or  Genebal 
Demubbeb. 

A  general  demarrei  reaches  only  defects  of 
substance. 

[EJd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  492;   Dec  Dig.  |  205.*] 

2.  B3XE0UIION    (j    172*)— IHJTJKCTION— NEOES- 

SABT  Pasties. 

In  an  action  to  enjoin  the  collection  of  a 
judgment,  the  judgment  creditor  or  his  legal 
representative  is  a  necessary  party. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  {  522 ;  Dec.  Dig.  i  172.*] 

8.  Appeal  anh  Bbbob  (|  lOlO*)— Review— 
Habmless  Ebbob— Sustaining  Demubbeb. 
While  ordinarily  the  objection  that  there 
is  a  defect  of  parties  must  be  taken  by  special 
demurrer,  where  the  defect  appeals  from  the 
face  of  the  complaint,  yet,  where  the  complaint 
also  fails  to  state  a  cause  of  action  against  the 
only  party  to  the  action,  it  is  not  prejudicial 
error  to  sustain  a  general  demurrer  to  the  com- 
plaint, although  a  good  cause  of  action  is  stated 
against  one  not  a  party  to  the  action. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  $§  4089-4105;  Dec.  Dig.  f 
1040.*] 

4.  Execution  (S  172*)— Restbaihino  Collec- 
tion OP  .TuDGMENT— Action  Against  Sheb- 
iFF  Alone. 

A  judgment  debtor  seeking  to  enjoin  the 
collection  of  a  judgment  because  of  insolvency 
of  a  judgment  creditor,  and  because  he  has  a 
valid  subsisting  judgment  against  the  creditor 
which  is  a  set-off  to  the  judgment  sought  to  be 
collected,  has  no .  cause  of  action  against  the 
sheriff  alone  to  whom  an  execution  has  been 
given  by  the  judgment  creditor. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Dec.  Dig.  S  172.*] 

Appeal  from  District  Court,  Fourth  Dis- 
trict;  J.  B.  Booth,  Judge. 

Suit  by  John  H.  Arnold  against  Richard 
Pope,  Sheriff.  From  a  judgment  for  defend- 
ant,  complainant  appeals.     AfBrmed. 

J.  A.  Wilson,  for  appellant  Peter  Hansen, 
for  respondent. 


FRICK,  J.  In  the  complaint  it  is  alleged. 
In  substance,  that  Asenath  Chadwick  had 
obtained  a  judgment  against  the  appellant 
and  one  A.  O.  Bmert  for  $221.50,  which,  at 
the  time  of  filing  the  complaint,  was  in  full 
force  as  appeared  from  the  records  of  the 
district  court  of  Uintah  county,  Utah;  that 
on  a  day  named  said  Chad<wlck  caused  an 
execution  to  be  Issued  on  said  judgment  out 
of  said  court  and  placed  the  same  in  the  hands 
of  the  defendant,  as  sheriff  of  said  county. 
with  directions  that  he  collect  the  amount 
aforesaid,  as  by  said  execution  commanded; 
that  the  plaintiff  also  has  a  judgment  against 
the  said  Asenath  Chadwick,  In  the  court 
aforesaid,  for  the  sum  of  $363.07,  which  is  in 
full  force  and  effect  The  complaint  contains 
many  other  allegations  of  tACt  which  are  un- 
necessary to  state.  From  all  the  allegations, 
however.  It  la  made  to  appear  that  said  Ase- 
nath Chadwick  is  further  Indebted  to  the 
plaintiff  and  that  she  is  Insolvent,  and  that 
therefore  the  defendant  sheriff  should  be 
restrained  from  satisfying  said  execution, 
and  that  the  judgment  of  the  plaintiff  should 
be  offset  against  the  judgment  of  said  Chad- 
wick. The  defendant  sheriff  appeared  and  de- 
murred generally  to  the  complaint.  Upon  a 
hearing  on  the  demurrer  the  district  court 
sustained  the  same,  and,  the  plaintiff  elect- 
ing to  Stand  upon  the  allegations  of  his  com- 
plaint, the  court  entered  judgment  disml^lng 
the  action.  Appellant  assigns  the  ruling  of 
the  court  as  error. 

It  is  not  clear  upon  what  ground  the  court 
based  its  ruling,  but  we  assume  that  the  de- 
murrer was  sustained  upon  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against- the  de- 
fendant sheriff.  If  the  demurrer  had  been 
based  upon  the  ground  of  a  defect  of  parties 
defendant.  It  should  undoubtedly  have  been 
sustained.  The  demurrer,  however,  was  gen- 
eral, and  thus  could  only  reach  defects  of  sub- 
stance. We  are  of  the  opinion,  however,  that 
the  complaint.  In  so  far  as  the  defendant 
BherlfF  was  concerned,  was  defective  in  mat- 
ters of  substance,  as  well  as  in  not  making 
the  judgment  creditor,  Asenath  Chadwick,  a 
party  defendant  to  the  action.  The  defendant 
sheriff  was  the  mere  instrument  or  agent  of 
Asenath  Chadwick  through  whom  the  law  re- 
quired her  to  act  in  attempting  to  collect  the 
amount  due  upon  the  execution  issued  upon 
her  judgment.  The  plaintiff  stated  no  facts 
constituting  a  cause  of  action  against  the  de- 
fendant sheriff.  It  certainly  cannot  be  con- 
tended that,  because  a  complaint  states  a 
good  cause  of  action  against  the  real  party  in 
Interest,  it  therefore  states  a  good  cause  of 
action  against  another  who  Is  made,  and  who 
may  be,  a  necessary  party  defendant  to  the 
action.  Nor  can  it  be  doubted  that,  in  an  ac- 
tion by  which  It  Is  sought  to  enjoin  the  collec- 
tion  of  a  judgment,  the  judgment  creditor. 
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or  hlB  legal  representatlTe,  is  a  necessary  par- 
ty. We  know  of  no  rule  of  law  or  practice 
irbich  anthorizes  a  court  to  pass  upon  the  le- 
gal rights  of  any  person  without  making  bim 
a  party  to  the  action  or  proceeding  by  which 
it  Is  attempted  to  pass  upon  such  rights. 
While,  ordinarily,  the  objection  that  there  is 
a  defect  of  parties  must  be  taken  by  special, 
and  not  by  general,  demurrer,  where  the  de- 
fect appears  from  the  face  of  the  complaint, 
yet  where,  as  in  this  case,  the  complaint  also 
fails  to  state  a  cause  of  action  against  the 
only  party  to  the  action,  it  cannot  constitute 
prejudicial  error  to  sustain  a  general  demur- 
rer to  the  complaint,  although  a  good  cause 
of  action  is  stated  therein  against  one  not  a 
party  to  the  action.  In  view,  therefore,  that 
the  complaint  did  not  state  a  cause  of  action 
against  the  only  defendant  to  the  action,  the 
court  did  not  err  In  sustaining  the  general 
demurrer. 

The  judgment,  therefore,  should  be,  and  it 
accordingly  is,  affirmed,  with  costs  to  re- 
spondent. 

STRAUP,  C.  J.,  and  McOARTT,  J.,  concur. 


(37  rtah.  345) 

STATE  T.  BARKER. 
(Supreme  Court  of  Utah.     April  2,  1910.) 

Waters  and  Wateb  Coobses  (|  80*)— Chanoe 
OF  CnANNEi/— Use  of  Old  OnANNEi/— Fish 
Ponds. 

Where  a  public  stream,  aboiindin^  In  fish 
valuable  for  food,  flowed  across  defendant's 
premises,  he  was  entitled  to  change  the  course 
of  the  stream  over  such  premises  and  construct 
fish  ponds  in  the  old  bed,  without  injury  to  pub- 
lic or  private  interests,  or  interfering  with  the 
fish  in  the  stream,  permitting  the  water  diverted 
to  his  fish  ponds  and  hatchery  to  run  undimin- 
ished and  unpolluted  back  into  the  stream. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  72;    Dec.  Dig.  i 

Appeal  from  District  Court,  Second  Dis- 
trict; J.  A.  Howell,  Judge. 

Action  by  the  State  against  Joseph  Barker 
to  abate  an  alleged  nuisance.  Judgment  for 
defendant,  and  the  State  appeals.    Affirmed. 

A.  R.  Barnes,  Atty.  Gen.,  for  the  State. 
J.  D.  Skeen,  for  respondent 

Mccarty,  J.  This  is  an  action  by  the 
state  of  Utah  to  abate  an  alleged  nulsaiice, 
consisting  of  a  fish  hatchery  and  screens, 
constructed  and  maintained  by  respondent 
across  what  was  once  the  natural  channel  of 
Huntsville  Spring  creek,  a  tributary  of  Og- 
den  river,  and  to  enjoin  res|>ondent  from 
maintaining  said  screens  and  batcheix  From 
a  judgment  rendered  in  favor  of  respondent, 
the  state  of  Utah  prosecutes  this  appeal. 

The  appeal  is  upon  the  judgment  roll,  and 
the  only  error  assigned  is  that  the  conclu- 
sions of  law  and  decree  are  not  justified  or 


supported  by  the  pleadings  or  the  findings 
of  fact  It  appears  from  the  allegations  of 
the  complaint  and  answer,  and  from  the 
findings  of  fact,  that  respondent  is  the  owner 
of  certain  real  estate  in  Weber  county,  con- 
sisting of  about  97  acres.  Huntsvllie  Spring 
creek,  which  contains  about  15  second-feet  of 
water,  flows  in  a  genecal  westerly  course 
across  respondent's  premises.  Tills  creek  Is 
a  satnral  feeding  and  spawning  ground  ot 
valuable  fishes,  and  Is  fed  by  a  large  num- 
ber of  small  springs  arising  on  respondent's 
premises.  In  addition  to  the  small  springs 
that  arise  on  these  premises,  there  Is  a  large 
spring,  known  as  the  "Knudson  spring," 
which  contains  a  little  more  than  one-half 
second-foot  of  water,  which  flows  through  a 
natural  channel  into  the  old  creek  bed  of 
HuntsvlUe  Spring  creek.  The  natural  chan- 
nel of  HuntsvlUe  Spring  creek  across  re- 
spondent's premises  was  very  crooked,  and 
by  reason  thereof  the  value  of  the  land  was 
materially  lessened  for  ordinary  purposes^ 
In  the  year  1900  respondent  constructed  a 
dam  across  the  main  channel  of  Huntsvllie 
Spring  creek  near  the  east  l>oundary  line  of 
his  land,  and  excavated  a  straighter  channel 
of  sufficient  size  to  carry  all  the  waters  of  the 
creek  across  his  premises,  and  connected  It 
with  the  old  channel  near  the  west  end  of  his 
land,  and  has  utilized  the  old  channel  for  a 
series  of  fish  ponds  and  a  fish  hatchery,  and 
has  placed  in  it  a  large  number  of  screens 
to  prevent  the  fish  in  his  ponds  from  escap- 
ing to  the  waters  of  HuntsvlUe  Spring  creek, 
which  are  conceded  to  be  public  waters  of  the 
state  of  Utah,  and  to  prevent  the  fish  In 
HuntsvlUe  Spring  creek  from  entering  bis 
private  fish  ponds.  The  respondent  also 
cleaned  out  the  Knudson  spring,  excavated 
ponds,  and  placed  screens  at  regular  inter- 
vals in  the  channel  leading  from  the  spring, 
making  It  suitable  for  the  propagation  and 
growth  of  fish.  The  respondent  also,  by 
means  of  ditches,  diverted  from  the  main 
channel  of  HuntsvlUe  Spring  creek  to  his  pri- 
vate fish  ponds  a  small  stream  of  water, 
which  ran  undiminished  and  unpolluted  back 
into  the  main  cbanneL 

The  court  made  findings  in  accordance 
with  ttte  facts  as  we  have  stated  them,  and 
further  found  "that  the  new  channel  con- 
structed across  defendant's  [respondent's] 
land  is,  and  at  all  times  mentioned  In  the 
complaint  has  been,  open  and  unobstructed, 
and  is  practically  as  good  as  the  old  channel 
for  the  feeding  and  spawning  of  fish,"  and 
further,  "that  the  spring  knovra  as  the  'Knud- 
son spring"  was,  prior  to  the  time  defendant 
[respondent]  converted  the  same  into  private 
fish  ponds,  shallow  and  unsuitable  for  the 
feeding  or  spawning  of  fish,  and  was  not  in- 
habited by  fish  valuable  for  food."  The 
court  also  stated  in  its  findings  of  fact  that 
it  was  "not  satisfied  that  the  screens  now  in 
the  various  streams  upon  said  premises  are 
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properly  constructed  and  maintained  to  ac- 
compllah  the  purposes  for  which  they  were 
Intended."  As  conclusions  of  law  the  court 
found  that  the  respondent  had  a  legal  right 
to  change  the  channel  of  HnntSTlUe  Spring 
creek  where  It  crosses  his  premises,  the  le- 
gal right  to  use  the  old'  channel  for  private 
fish  ponds,  the  legal  right  to  clean  out  the 
'Knudson  spring  and  use  it  for  a  private  fish 
pond,  and  the  legal  right  to  divert  a  reason- 
able amoimt  of  water  from  Huntsvllle  Spring 
creek  to  his  private  fish  ponds,  provided  he 
returned  it  to  Huntsvllle  Spring  creek  unpol- 
luted and  undiminished  to  any  appreciable 
extent  The  court  also  found,  as  a  conclusion 
of  law,  "that  a  qualified  and  disinterested 
person  should  be  named  as  commissioner  to 
examine  and  superintend  the  construction  of 
screens  at  all  points  on  said  premises  where 
fish  may.  If  not  prevented,  pass  from  the  pub- 
lic waters  of  the  state  of  Utah  to  the  pri- 
vate fish  ponds"  of  the  respondent 

A  decree  was  entered  in  accordance  with 
the  foregoing  findings  of  fact  and  conclusions 
of  law,  and  the  action  dismissed.  The  de- 
cree, however,  provides  that  the  court  shall 
retain  Jurisdiction  of  the  suit  for  the  pur- 
pose of  exercising  supervisory  control  over 
the  commissioner  appointed  to  superintend 
the  construction  of  and  placing  in  the  ponds 
and  streams  mentioned  screens  necessary  to 
prevent  the  fish  in  the  Huntsvllle  Spring 
creek  from  entering  the  private  fish  ponds  of 
respondent  The  contention  made  on  behalf 
of  the  state  Is  that  where  the  channel  of  a 
public  stream,  which  is  a  natural  feeding 
and  spawning  ground  of  valuable  fishes, 
crosses  a  person's  premises,  such  person  can- 
not lawfully  construct  a  new  channel  and 
turn  the  waters  of  the  public  stream  into 
such  channel  as  it  crosses  his  premises,  and 
then  utilize  the  old  channel  for  private  fish 
ponds,  regardless  of  whether  the  diversion 
of  the  stream  from  the  old  and  natural  chan- 
nel into  the  new  and  artificial  Is  In  any  way 
detrimental  to  the  feeding,  spawning,  and 
growth  of  fish  therein. 

We  think  this  contention  is  unsound. 
While  a  person  across  whose  premises  a 
public  stream,  abounding  in  fish  valuable  for 
food,  flows,  may  not,  because  of  his  ownership 
of  the  premises,  place  dams,  screens,  or  other 
substances  In  the  channel  that  would  tend  to 
Interfere  with  the  passage  of  fish  up  and 
down  the  stream,  or  do  any  other  act  there- 
in prohibited  by  the  fish  and  game  laws  of 
the  state,  yet  we  know  of  no  reason  why 
such  person  should  not  be  permitted  to 
change  the  course  of  the  stream  across  his 
premises,  where,  as  In  this  case,  neither  pub- 
lic nor  private  Interests  are  affected  by  such 
change.  The  question  of  whether  a  party 
across  whose  land  a  public  stream  stocked 
"With  fish  flows  may  or  may  not  change  the 
course  of  the  channel  of  such  stream  over 
bis  premises  for  the  purpose  of  improving 


his  land  and  making  It  more  valuable  for  ag- 
ricultural or  other  purposes,  where  such 
change  would  render  the  stream  less  suitable 
for  the  feeding,  spawning,  and  raising  of 
fish,  we  are  not  called  upon  to  determine,  as 
no  question  of  that  kind  is  presented  by  this 
appeal.  The  court  having  found  that  the  new 
channel  across  respondent's  land  has  not  In- 
terfered, and  does  not  interfere,  with  the 
spawning  and  feeding  of  fish,  that  the  Knnd- 
son  spring,  prior  to  the  time  respondent  con- 
verted it  into  a  fish  pond,  was  unsuitable  for 
the  feeding  or  spawning  of  fish,  and  that  the 
water  diverted  by  respondent  from  the  main 
channel  of  Huntsvllle  Spring  creek  to  supply 
his  fish  ponds  and  hatchery  runs  undiminish- 
ed and  unpolluted  back  into  the  creek,  no 
Judgment  other  than  that  rendered  by  the 
court  would  be  permissible  in  the  case. 

The  judgment  Is  therefore  affirmed,  with 
costs  to  respondent 

STRAUP,  a  J.,  and  PRICK,  J.,  concur. 


(41  Mont.  87) 
McINTTBD  V.  MONTANA  GOLD  MOUN- 
TAIN MINING  CO.  et  al. 
(Supreme  Court  of  Montana.     April  2,  1910.) 

1.  Nbw  Triai.  (S  123*)— Notice  or  Inten- 
tion— Time  of  Servino. 

Under  Rev.  Codes,  {  6796,  requiring  a  par- 
ty intending  to  move  for  a  new  trial  to  serve 
within  10  days  after  notice  of  entry  of  judg- 
ment a  notice  of  intention,  a  notice  of  inten- 
tion served  after  decision,  bnt  before  entry  of 
judgment  is  premature. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  I  280;    Dec.  Dig.  |  123.*] 

2.  New  Trial  (|  123*)— Notice  of  Intek- 
tiow—Sebvicb— Waives  of  Notice  of  Bn- 
tbt  of  judouent. 

Waiver  of  formal  notice  of  entry  of  jadg- 
ment  resulting  from  the  institution  of  proceed- 
ings in  support  of  a  motion  for  a  new  trial  with- 
ont  sndi  notice  is  not  imputable  to  one  who 
Inadvertently  institotes  his  proceedings  before 
the  time  at  which  be  may  do  so. 

[EM.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  !  123.*1 

8.  New  Tbiai  (|  123*)— Notice  of  Inten- 
tion—Service. 

Where  the  notice  of  Intention  to  move  for 
new  trial  was  served  on  the  only  party  appear- 
ing on  the  record  to  have  any  interest  in  op- 
posing Oxe  motion,  the  service  of  the  notice  was 
sufficient 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Dee.  Dig.  I  123.*] 

4.  Afpeai.  and  Error  (|  419*)^foTics  or 

Appeait— Sufficiency. 

Where  the  notice  of  appeal  was  served  on 
the  only  party  appearing  on  the  record  to  have 
any  interest  in  opposing  the  relief  sought  on 
appeal,  the  notice  was  sufficiently  served,  thongh 
there  were  other  parties  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  %  2136 ;    Dec.  Dig.  f  413.*] 

B.  Afpeai.  and  Error  ({  654*)— Notice  of 
Appeal— Service— Record. 

Where  the  fact  of  service  of  notice  of  ap- 
peal not  shown  on  the  record  is  admitted  daring 
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tile  oral  argument  on  the  motion  to  dismiss  the 
appeal,  the  necessity  of  an  amendment  to  the 
record  showing  service  is  dispensed  with. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  i  654.»] 

6.  Mechanics'  Liens  {§  35»)— Pabties  En- 
titled TO  Ljen— Statutes. 

Rev.  Codes,  f  7290,  giving  any  person  pep- 
forming  any  work  on  or  furnishing  any  material 
for  any  bailding,  structure,  mining  claim,  etc., 
a  lien  on  the  property,  provides  for  a  lien  in 
favor  of  any  person  bestowing  labor  on  any 
character  of  property  as  such,  or  by  whom  ma- 
terial is  famished  for  the  improvement  of  the 
property. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  $  35.*] 

7.  Mines  and  Minebals  (S  112*)- Operation 
OP  Mine— Lien— Statutes— Applicability. 

The  limitations  prescribed  in  Bev.  Codes,  { 
7293,  defining  the  property  affected  by  a  me- 
chanic's lien,  and  providing  that,  where  the  in- 
terest of  the  person  owning  the  structure  is  less 
than  the  fee,  the  lien'affects  his  interest  only, 
etc,  do  not  apply  to  mining  claims,  and  a  lien 
thereon  extends  to  the  whole  claim  because  such 
a  claim  cannot  be  divided  and  the  improvements 
or  structures  put  on  it  often  cannot  be  removed. 
[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  |  235;    Dec.  Dig.  {  112.*] 

8.  Mines  and  Minerals  ((  113*)— Operation 
OF  Mine  — Persons  Entitled  to  Lien  — 
Statutes. 

Under  Rev.  Codes,  i  7290,  giving  to  any 
person  performing  any  work  on,  or  furnishing 
any  material  for,  any  building,'  structnre,  min- 
ing claim,  etc,  a  lien  on  the  property,  men 
making  repairs  and  alterations  in  a  mining 
claim,  ouilaing  roads,  and  preparing  fuel  for  use 
to  carry  on  me  mining  enterprise,  and  keeping 
the  machinery  in  order  and  clearing  away  de- 
bris which  accumulates  from  time  to  time  about 
the  buildings  erected  to  house  the  machinery, 
are  entitled  to  liens  for  the  work  done. 

[Ed.  Note.— For  other  cases,   see  Mines  and 
Minerals,  Cent.  Dig.  {  234 ;   Dec.  Dig.  I  113.*] 

9.  Mines  and  Minerals  (J  114*)— Operation 
OP  Mine— Notice  of  Lien— Account. 

Rev.  Codes,  |  7291,  requiring^  any  person 
desiring  a  mechanic's  lien  to  file  a  just  and  true 
account  of  the  amount  due  him  after  allowing 
JQSt  credits,  etc.,  does  not  reouire  the  charac- 
ter of  the  woric  done  to  be  classified,  or  even 
the  items  of  it  to  be  set  out  in  tlie  account 
filed,  and  accounts  for  work  on  mining  claims 
need  not  specify  the  amount  due  for  each  kind 
of  work,  whether  construction  work  or  on  re- 
pairs, or  in  mining,  or  road  building. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Dec  Dig.  !  114. •] 

10.  Mines  and  Minerals  (|  112*)— Opera- 
tion OF  Mine— Propertt  Subject  to  Lien. 

Where  a  group  of  mining  claims  were  im- 
proved as  a  consolidated  claim,  men  employed 
on  the  enterprise  entitled  to  a  lien  for  their 
work  were  entitled  to  a  lien  on  the  entire  group, 
and  the  fact  that  they  limited  their  liens  to 
only  a  part  of  the  mining  claims  did  not  destroy 
their  right  to  a  lien  against  such  claims. 

[Ed.   Note. — For  other  cases,  see   Mines  and 
Minerals,  Cent  Dig.  i  235 ;    Dec.  Dig.  {  112.*] 

11.  Work  and  Labor  (f  17*)— Persons  Lia- 
ble. 

Where  work  on  a  group  of  mining  claims 
was  done  at  the  instance  of  two  individuals 
who  in  part  paid  therefor,  they  were  personally 
liable  for  the  amount  unpaid,  whether  they  were 
technically  partners  or  not. 

[Ed.   Note.— For  other  cases,   see  Work  and 
Labor,  Dec.  Dig.  |  17.*] 


12.  Appeal   and    Error   (|   880*)— Persons 
Entitled  to  Alleoe  Error. 

Where,  in  a  suit  to  enforce  liens  for  work 

on  mining  claims,  it  appeared  that  some  of  the 
lien  claimants  had  been  engaged  solely  in  con- 
struction work  on  a  mill  erected  on  the  claims, 
and  the  court  properly  rendered  a  judgment  en- 
forcing a  lien  on  an  undivided  interest  in  the 
mining  claims  and  in  the  mill  and  other  im- 
provements thereon  belonging  to  one  of  the 
defendants,  and  then  ordered  that  in  case  tlie 
proceeds  of  a  sale  of  such  interest  were  not 
sufficient,  the  entire  mill  should  be  sold,  such 
defendant  could  not  complain  of  the  judgment, 
but  the  owner  of  the  other  interest  In  the  prop- 
erty who  was  a  party  defendant  was  the  only 
person  who  could  complain. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §ii  35Si-3590;  Dec.  Dig.  I 
880.*] 

Smith,  J.,  dissenting  in  part. 

Appeal  from  District  Court,  SUrer  Bow- 
County  ;   Jeremiah  J.  Lynch,  Judge. 

Action  by  R.  B.  Mclntyre  against  the  Mon- 
tana Gold  Mountain  Mining  Company  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendant John  MacGlnniss  appeals.    Affirmed. 

John  F.  Davies  &  Scott  tor  appellant  M. 
P.  OUchrist  and  W.  D.  Kyle,  for  respondent 


BRANTLY,  C.  J.  This  action  was  brought 
by  plaintiff  to  recover  of  defendants  Montana 
Gold  Mountain  Mining  Company  (hereafter 
referred  to  as  the  company),  John  MacGln- 
niss,  B.  T.  Spaulding,  and  James  Breen  for 
services  performed  by  bim  as  a  laborer,  at 
their  Instance  and  request  between  August  1, 
1907,  and  November  1,  1907,  and  to  establish 
a  lien  for  the  amount  alleged  to  be  due  upon 
three  mining  claims,  with  a  mill  thereon,  sit- 
uate in  Silver  Bow  county,  upon  which  the 
labor  was  performed,  and  of  which  the  said 
defendants  are  alleged  to  be  the  owners. 
Plaintiff  also  sued  aa  assignee  of  16  other 
claimants  for  similar  services  rendered  to  the 
same  defendants  at  various  times  between 
August  1,  1907,  and  December  5,  1907,  set- 
ting forth  these  claims  In  separate  counts. 
The  amended  complaint  after  alleging  facts 
sufficient  to  support  a  Judgment  for  the  dif- 
ferent amounts  alleged  to  be  due  as  upon  ac- 
count, alleges  the  filing  of  notices  of  claim 
of  lien  by  plaintiff  and  each  of  his  assignors 
in  conformity  with  the  requirements  of  the 
statute.  The  Silver  Bow  National  Bank 
(hereafter  referred  to  as  the  bank)  was  made 
a  defendant  because  It.asserts  an  interest  in 
the  property  upon  which  plaintiff  claims 
Hens.  Several  other  persons  from  whom  the 
company  acquired  its  Interest  in  the  property 
were  also  made  parties  defendant;  hut  at  the 
close  of  the  hearing  the  action  was  dismissed 
as  to  them.  Breen  appeared  by  filing  a  de- 
murrer to  the  complaint,  but  no  dispo-sitlon 
wag  ever  made  of  It,  and.  as  to  him,  the  ac- 
tion Is  still  pending  in  the  district  court. 
Spaulding  suffered  entry  of  default  for  fail- 
ure to  appear.  The  answer  of  MacGlnnlss 
and  the  company  denies  generally  all  the  ma- 


*For  otber  caan  see  lama  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indaza* 
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terlal  allegatlona  of  the  complaint  In  addi- 
tion to  tbe  same  general  denials,  the  bank  al- 
leges that  on  October  15,  1907,  It  became  the 
owner  of  tbe  mill  by  purchase  from  Spauld- 
Ing,  together  with  all  tbe  tools,  machinery, 
and  appliances  therein,  and  is  now  tbe  owner 
thereof.  This  allegation  the  plaintiff  puts  In 
issue  by  reply.  The  court  found  for  plaintiff, 
as  against  defendants  MacOlnniss  and  Spauld- 
Ing,  for  tbe  full  amount  claimed  In  each 
count  of  the  complaint  except  one.  As  to 
this  no  evidence  was  offered.  It  rendered 
and  caused  to  be  entered  a  personal  Judgment 
against  them,  and  declared  the  plaintiff  en- 
titied  to  liens  upon  the  property  for  the  aer- 
eral  amounts  due,  and  to  bare  sale  of  it  to 
satisfy  his  Judgment  as  follows:  First  an 
undivided  Interest  in  the  mining  claims  and 
in  tbe  mill  and  other  Improvements  thereon, 
belonging  to  MacOlnniss;  and,  second,  in  case 
tbe  proceeds  are  not  sufficient  to  satisfy  the 
Judgment  of  tbe  entire  mill.  Plaintiff  was 
also  awarded  counsel  fees,  to  be  paid  out  of 
tbe  proceeds  of  the  salei  The  defendant 
MacGlnnlsg  has  appealed  from  tbe  Judgment 
and  an  order  denying  bis  motion  for  a  new 
triaL 

1.  When  the  record  was  filed  In  this  court 
cotmsel  for  plaintiff  submitted  a  motion  to 
affirm  tbe  order  denying. the  motion  for  a 
new  trial,  on  the  ground  that, the  notice  of 
Intention  bad  not  been  aorved  ui>on  all  the 
adverse  parties,  and  because  It  bad  not  been 
served  in  time.  They  also  submitted  a  mo- 
tion to  dismiss  tbe  appeal  from  the  Judgment 
on  tbe  ground  that  tbe  notice  of  appeal  had 
not  been  served  upon  all  the  adverse  parties. 
Disposition  of  these  motions  was  deferred  un- 
til hearing  upon  the  merits,  because  a  deter- 
mination of  them  required  an  examination  of 
tbe  entire  record.  Now  that  we  have  made 
this  examination,  aided  by  the  argument  and 
admissions  of  counsel,  we  have  concluded  that 
tbe  motion  should  be  denied.  Proceedings  on 
tbe  motion  for  a  new  trial  were  first  institut- 
ed by  MacOlnniss  by  serving  his  notice  of 
Intention  after  tbe  decision  was  made,  but 
before  entry  of  Judgment  These  proceedings 
were  premature.  Under  the  statute,  a  party 
intending  to  move  for  a  new  trial  may  do  so 
by  serving  his  notice  within  10  days  after  tbe 
notice  of  entry  of  Judgment  but  not  l>efore. 
Rev.  Codes,  i  6796.  When  the  bill  of  excep- 
tions first  prepared  in  the  case  was  submitted 
to  the  trial  Judge  for  settlement  it  was  found 
by  counsel  for  MacOlnniss  that  the  notice  of 
intention  bad  been  served  prior  to  tbe  entry 
of  Judgment  Thereupon,  having  then  for 
tbe  first  time  knowledge  of  tbe  entry  of  Judg- 
ment counsel  abandoned  the  proceedings  as 
nugatory,  and  served  and  filed  a  new  notice. 
The  proceedings  on  the  motion  based  upon 
tbe  second  notice  were  timely;  for,  though 
formal  notice  of  the  entry  of  Judgment  may 
be  waived  by  tbe  moving  party  by  instituting 
bis  proceedings  in  support  of  bis  motion 
without  It  such  waiver  is  not  properly  im- 
putable to  one  who  InadvertenUy  Institutes 


his  proceedings  befoce  the  time  at  which  he 
may  do  so.  Both  the  notice  of  intention  and 
the  notice  of  appeal  were  served  upon  Spauld- 
Ing,  tbe  only  party  who  appears  upon  the 
record  to  have  any  Interest  In  opposing  tbe 
purpose  sought  to  be  accomplished  by  tbe 
motion  for  a  new  trial  and  the  appeal,  viz., 
the  vacation  of  the  Judgment  The  fact  of 
service  does  not  appear  of  record;  but  coun- 
sel for  defendant  MacOlnniss  during  tbe  oral 
argument  on  the  motions  in  this  court  having 
repeated  a  statement  made  in  bis  brief,  to 
the  effect  that  the  service  had  in  fact  been 
made  of  both  notices,  this  statement  was  ac- 
cepted by  counsel  for  plaintiff  as  true.  This 
dispensed  with  the  necessity  of  an  amend- 
ment to  the  record  showing  the  fact  which 
counsel  for  defendant  stated  they  were  ready 
to  make. 

2.  On  the  merits,  the  first  contention  Is 
that  the  court  erred  in  admitting  in  evidence 
tbe  notices  of  lien,  for  the  reason  that  they 
do  not  describe  the  property  upon  which 
tbe  work  was  done,  nor  properly  indicate 
the  character  of  the  work.  It  is  argued 
that  there  are  three  classes  of  liens  claim- 
ed, to  wit:  Certain  ones  for  work  done  ex- 
clusively in  tbe  mine;  others  for  work  done 
exclusively  in'  tbe  construction  and  operation 
of  tbe  mill;  and  still  others  for  work  done 
both  In  the  pilne  and  In  tbe  mill;  and  that 
since  the  notices  do  not  segregate  the  items 
for  work  done  upon  tbe  different  parts  of  the 
property  and  specifically  describe  such  parts, 
they  furnish  no  basis  to  support  a  claim  of 
lien,  either  upon  any  specific  part  of  tbe 
property  or  upon  the  whole  of  it  as  a  unit 
It  is  also  said  that  the  statute  does  not  grant 
a  Uen  for  repair  work,  or  for  the  cutting 
of  cordwood,  and  that  certain  of  the  claims 
for  work  done  in  this  behalf  are  made  with- 
out authority  of  law.  These  contentions  will 
be  better  understood  if  a  brief  statement  be 
made  of  the  circumstances  under  which  the 
lienors  were  employed  and  the  situation  and 
character  of  the  property  upon  whlcb  tbe 
work  was  done. 

The  company  and  MacOlnniss  were  In  1906 
owners  as  tenants  in  common  of  a  contigu- 
ous group  of  mining  claims,  seven  in  kU.  De- 
fendant Spauldlng,  having  in  the  latter  part 
of  that  year  obtained  an  option  from  tbe 
stockholders  of  the  company  to  purchase  all 
of  its  capital  stock  held  by  them  if  tbe  claims 
should  after  thorough  examination  and  test 
by  sampling  prove  of  sufficient  value  to  Jus>- 
tify  the  purchase,  the  option  contract  au- 
thorizing him  to  take  possession  of  the  prop- 
erty for  that  purpose,  and  to  build  a  sampling 
mill  if  necessary,  assigned  to  MacOlnniss  and 
Breen  certain  shares  of  his  option.  There- 
upon the  three,  Spauldlng  and  MacOlnniss 
acting  for  Breen,  took  possession,  and  in  Au- 
gust, 1907,  began  tbe  erection  of  a  sampling 
mill  near  the  imrtal  of  a  tunnel  which  bad 
theretofore  been  driven  Into  the  mountain 
upon  a  claim  designated  as  the  "Clara  Jur- 
gens."     Previous  to  taking  possession  Mac- 
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Qlnnlfn  and  Spauldlng  entered  into  a  contract 
with  the  stockholders  of  tbe  company  to  rede- 
llTcr  the  property  to  them  In  case  they  fail- 
ed to  take  up  the  option,  free  from  liabilities 
or  incumbrances  of  any  kind  or  character. 
Tbe  tunnel  mentl<Hied  extends  into  the  moun- 
tain about  800  feet,  passing  entirely  through 
the  Clara  Jurgens  claim  and  Into  tbe  Mabel 
Beal,  a  contiguous  claim  on  the  north. '  Im- 
mediately to  the  south  Is  another  claim  in 
the  group,  designated  "Placer  Lot  Mo.  42." 
Covering  a  part  of  the  placM',  and  overlap- 
ping a  portion  of  the  Clara  Jurgens  on  tbe 
south,  Is  still  another  claim,  designated  as  the 
"Central  Lode."  The  mill  Is  situated  within 
the  boundaries  of  this  claim,  and  upon  the 
boimdary  line  between  Placer  No.  4&  and  the 
Clara  Jurgens  claim.  Some  of  the  men  em- 
ployed by  Spauldlng  and  MacGlnnlss  worked 
exclusively  In  the  construction  of  the  mill 
and  in  operating  it  Others  worked  exclusive- 
ly in  making  repairs  to  the  tunnel  and  In 
the  pursuit  of  mining  operations  conducted 
In  the  Clara  Jurgens  claim.  The  repair 
work  In  the  tunnel  extended  to  Its  full  length, 
and  was  therefore  done  In  part  within  the 
boundaries  of  the  Mabel  Beal  claim.  Some 
of  the  men  were  employed  In  buUdlng  a 
roadway,  so  that  the  teams  could  reach  the 
mllL  Others  were  hired  to  cnt  cordwood  for 
use  as  fuel  In  the  boiler  hoiue  connected 
with  tbe  mill.  Still  others  were  engaged  ez- 
dnslvely  In  construction  work  upon  additions 
made  to  the  mill  bollding,  and  alterations 
and  repairs  made  in  tbe  machinery.  Some 
did  a  small  amount  of  work  in  gathering 
samples  of  ore  from  claims  not  mentioned 
In  the  notices.  None  of  them  were  employed 
under  special  contract,  but  all  worked  for 
wages  at  an  agreed  rate  per  day. 

The  contention  is  that,  the  plaintiff  and 
his  assignors  having  failed  to  specify  in  the 
accounts  attached  to  their  respective  notices 
exactly  the  amount  due  them  for  each  kind 
of  work  done  by  them,  whether  it  was  con- 
struction work  or  upon  repairs,  or  in  mining 
or  road  building,  and  to  limit  the  claim  of  Hen 
to  the  specific  portion  of  the  property  upon 
which  the  work  was  done,  the  notices  are 
insufiOicidht,  and  should  therefore  have  been 
excluded  from  the  evidence.  The  statute  de- 
clares: "Sec.  7280.  [Rev.  Codes.]  Every 
mechanic,  miner,  machinist,  architect,  fore- 
man, engineer,  builder,  lumberman,  artisan, 
workman,  laborer,  and  any  other  person  per- 
forming any  work  and  labor  upon,  or  fui^ 
nteblng  any  material,  machinery  or  fixture 
for  any  building,  structure,  bridge,  flume, 
canal,  ditch,  aqueduct,  mining  claim,  quartz 
lode,  tunnel,  city  or  town  lot,  farm,  ranch, 
fence,  railroad,  telegraph,  telephone,  elec- 
tric light,  gas  or  water  works  or  plant,  or 
any  improvements,  upon  complying  with  the 
provisions  of  this  chapter,  for  his  work  or 
labor  done,  or  material,  machinery  or  fix- 
tures furnished,  has  a  lien  upon  the  property 
upon  which  the  work  or  labor  Is  done,  or  ma- 
terial furnished."    It  is  apparent  from  even 


a  casual  reading  of  this  provision  that  the 
Legislature  intended  to  provide  for  a  lien  in 
favor  of  any  person  who  bestows  labor  upon 
any  character  of  property  as  such,  or  by 
whom  material  is  furnished  for  tbe  improve- 
ment of  the  property.  That  this  is  so  la 
clear  from  the  declaration  at  the  close  of  the 
section  that  such  person  "has  a  lien  upon 
the  property  upon  which  the  work  or  labor 
is  done,  or  material  furnished."  Under  otber 
provisions,  the  extent  to  which  property, 
other  than  mines,  is  affected  by  tbe  Hen,  Is 
defined  and  limited.  If  the  structure  and 
land  upon  which  It  Is  situated  both  belong 
to  the  same  person,  the  Hen  extends  to  the 
lot  or  lots  occupied  by  tbe  structure,  If  within 
a  city  or  town,  or  to  one  acre  of  land  If  It  Is 
outside  a  city  or  town.  If  the  interest  of  the 
person  owning  the  structure  Is  less  than  tbe 
fee,  the  lien  affects  his  Interest  only.  Rev. 
Codes,  (  7293.  In  the  latter  case  the  struc- 
ture may  be  sold  and  removed  within  20  days 
after  sale.  Id.  section  7294.  It  was  pointed 
out  In  Smith  v.  Sherman  MIn.  Co.,  12  Mont 
624,  31  Pac.  72,  howeVer,  that  the  ItanitatioDa 
prescribed  in  section  7283,  supra,  do  not  ap- 
ply to  mining  claims,  but  that  a  Hen  upon 
such  property  extends  to  the  whole  claim; 
and  this  must  be  so,  because  such  claims 
cannot  be  divided,  and  the  improvements  or 
structures  put  upon  them  often  cannot  be 
removed.  They  generally  consist  of  shafts, 
tunnels,  and  similar  excavations.  Tbe  mie 
stated  In  Smith  v.  Sherman  Mln.  Ca  was 
held  to  be  the  rule  under  the  statute  of  1888 
(Laws  1872,  p.  1509,  (  1)  In  Alvord  v.  Hendrie.  2 
Mont  lis.  This  statute  has  been  amended 
In  various  other  particulars,  but  tbe  seQtlon 
referred  to  has  been  brought  forward  Into 
the  different  compilations  of  our  laws  sob- 
stantially  as  it  then  stood.  In  Alvord  ▼. 
Hendrie,  supra,  it  was  held  that,  where  one 
had  expended  work  partly  on  a  qnartz  claim 
and  partly  upon  a  mill  erected  thereon,  he 
could  claim  and  enforce  a  Hen  npon  both  the 
claim  as  an  entirety  and  the  mill.  Tbe  de- 
cision in  Smith  V.  Sherman  Mln.  Co.  proceed- 
ed upon  the  theory  that,  since  tbe  limitations 
declared  In  section  7293  cannot  properly  ap- 
ply to  this  character  of  property,  they  were 
not  intended  to  change  the  rule  as  declared 
in  Alvord  v.  Hendrie,  though  they  had  been 
added  to  the  statute  by  way  of  amendment 
since  the  decision  in  this  case. 

The  rule  declared  in  these  cases  was  evi- 
dently had  in  mind  by  the  person  who  pre- 
pared the  notices  Involved  in  this  case.  The 
plaintiff  and  each  of  his  assignors  claimed 
a  Hen  upon  the  mill  and  the  claims  upon 
which  It  Is  situated;  that  is,  upon  the  Clara 
Jurgens,  Placer  Lot  No.  42,  and  the  Central 
Lode.  One  of  the  notices  does  not  mention 
speclflcially  the  Central  Lode,  but  as  already 
stated,  this  claim  falls  entirely  within  the 
boundaries  of  Placer  Lot  No.  42,  and  In  our 
opinion  tbe  description  of  the  latter  is  suf- 
ficient to  Indicate  the  area  wltiiln  which  the 
work  was  done,  though  this  claim  is  not 
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q>eclflcally  mentioned.  Brldently,  also,  there 
was  had  in  mind  at  the  time  the  notices 
were  prepared  the  Idea  that,  since  the  work 
was  done  for  the  exploitation  of  a  group  of 
contiguous  claims.  It  was  proper  to  treat 
them  as  constituting  a  single  consolidated 
claim.  This  theory  we  think  Is  correct.  It 
is  frequently  the  case  that  a  group  of  con- 
tiguous claims  Is  treated  as  a  single  one,  and 
work  Is  done  upon  one  for  the  heneflt  of  all. 
If  such  work  Is  reasonably  adapted  to  the 
development  of  all  the  claims  and  tends  In 
any  measure  to  accomplish  this  object,  it  Is 
considered  as  annual  representation  work 
for  all  of  the  claims  (Copper  Mt  Mln.  Co.  v. 
Butte  &  Corbhi  C.  &  S.  Mln.  Co.,  39  Mont 
487,  101  Fac.  540),  and  all  of  them  may  be 
patented  as  a  single  claim.  If  tills  theory 
is  legitimate  for  the  purpose  of  developing 
and  patenting  mining  claims,  we  see  no  good 
reason  why  Hen  claimants  may  not  proceed 
upon  the  same  theory  in  making  their  claims. 
There  is  nothing  In  the  statute,  supra,  pro- 
hibiting it,  and  it  Is  entirely  consonant  with 
the  correct  notion  of  what  constitutes  a 
mining  claim. 

Here  the  purpose  had  in  view  by  Spaulding, 
Breen,  and  MacOinniss  was  the  exploitation 
and  sampling  of  the  entire  group  of  claims. 
All  the  work  done.  Including  the  erection  of 
the  mill,  was  with  that  end  in  view.  The 
miU  was  apparently  intended  to  be  a  perma- 
nent structure,  and  to  become  a  part  of  the 
unit  property,  made  up  of  the  entire  group. 
The  workmen  were  all  employed  upon  the  en- 
terprise, whether  in  construction  work  as 
such,  or  In  repairs  and  alterations,  or  in  min- 
ing work,  or  In  building  roads,  or  in  cutting 
cordwood.  The  entire  group  constitutes  a 
consolidated  claim,  and  the  work  of  the  whole 
enterprise  was  expended  upon  It  The  stat- 
ute does  not  mention  repairs  and  alterations ; 
yet  It  takes  labor  to  accomplish  them.  Touch- 
ing the  labor  expended  in  building  roads  and 
preparing  fuel  belonging  to  the  owner  for  use 
In  producing  power  to  carry  on  his  enterprise. 
It  may  be  said  It  Is  as  much  labor  done  on  the 
claim,  as  is  that  expended  In  the  use  of  a  pldi: 
or  hammer  and  drill  In  the  workings  of  the 
mine  above  or  below  ground.  The  same  may 
be  said  of  operatives  In  the  mill  whose  duty 
requires  them  to  keep  the  machinery  in  or- 
der and  to  clear  away  dSbrls  which  accumu- 
lates from  time  to  time  in  and  about  the 
buildings  erected  to  house  the  machinery.  It 
la  true  that  it  was  held  by  this  court  in  Mc- 
Glauflin  V.  Wormser,  28  Mont  177,  72  Pac. 
428,  that  one  must  look  to  the  statute  for  the 
right  to  claim  a  lien  for  labor  done  or  materi- 
als furnished,  and  that  no  such  right  exists 
unless  specific  provision  Is  made  for  It.  1 1  was 
also  held  in  Holter  Hardware  Co.  v.  Ontario 
Min.  Co.,  24  Mont  198,  61  Pac.  8,  81  Am.  St 
Bep.  421,  that  one  furnishing  fuel  or  lubrica- 
ting oil  to  a  mining  company  has  no  lien  for 
the  price  of  It  because  lubricating  oil  and  fuel 
are  consumed  In  the  use,  and  do  not  become  a 
part  of  the  property  of  the  owher.    Neither 


of  these  cases  furnishes,  even  by  implication, 
support  for  the  conclusion  that  one  employed 
by  a  mineowner  to  do  work  upon  his  prop- 
erty ta  connection  with  his  enterprise^  with- 
out which  it  cannot  proceed,  has  not  a  lien 
upon  the  property  to  secure  the  price  of  his 
work.  The  statute  does  not  require  the  char- 
acter of  the  work  done  to  be  classified  or  even 
the  Items  of  it  to  be  set  out  In  the  account 
filed  with  the  notice.  All  that  is  required 
is  a  just  and  true  account— an  honest  state- 
ment— ^from  which  may  be  understood  wliat 
amount  Is  claimed.  Rev.  Codes,  (  7291; 
Black  V.  Appolonlo,  1  Mont.  842 ;  Merrlgan  v. 
English,  9  Mont  118,  22  Pac.  464,  5  L.  R.  A. 
837;    Smith  v.  Sherman  Mln.  Co.,  supra. 

It  Is  argued  In  this  connection  that,  since 
the  evidence  shows  that  a  portion  of  the  work 
done  by  some  of  the  men  was  done  upon  the 
"Mabel  Beal"  claim  and  others  In  the  group 
not  included  among  those  described  in  the 
notices,  and. the  value  of  this  portion  of  the 
work  cannot  be  definitely  ascertained,  all 
claims  affected  by  this  condition  should  have 
beeu  excluded.  This  argument  is  fully  an- 
swered by  the  statement  that  the  plalntlfl 
and  each  of  his  assignors  was  entitled  to  a 
lien  upon  the  entire  group,  including  the  sev- 
en claims,  and  that  the  defendant  cannot  com- 
plain that  they  claimed  less  than  they  were 
entitled  to  and  asserted  their  right  as  to  only 
three  claims  of  the  group.  If  they  had  a 
right  of  Hen  upon  the  whole  group,  they  had 
the  same  right  as  to  each  claim  constituting 
the  group.  The  woi^  done,  whether  upon 
one  or  the  other  of  the  claims,  affected  each 
claim.  Therefore  it  seems  'unreasonable  to 
say  that,  because  they  failed  to  assert  as  ex- 
tensive a  right  as  they  really  had,  they  lost 
their  right  altogether. 

3.  The  foregoing  discussion  disposes  of  the 
contention  that  the  court  erred  in  rendering 
Judgment  for  plaintiff.  The  evidence  fully 
establishes  the  fact  that  the  work  was  done 
at  the  Instance  of  Spaulding  and  MacOinniss, 
and  that  they  are  personally  liable  for  the 
amounts  claimed  to  be  due.  Whether  they 
were  technically  partners  or  not,  the  work 
was  done  at  their  Instance  and  In  part  paid 
for  by  them.  Neither  the  company  nor  the 
bank  had  any  connection  with  the  employ- 
ment of  any  of  the  men. 

From  the  facts  detailed  In  the  statement 
heretofore  made,  it  is  apparent  that  some  of 
the  lien  claimants  were  engaged  in  construc- 
tion work  upon  the  mill  exclusively.  Those 
so  engaged  might  have  proceeded  upon  the 
theory  that  Spaulding  and  MacOinniss  were 
lessees,  and  claimed  their  liens  against  the 
mill  only  and  enforced  them  by  sale  of  It  un- 
der the  provisions  of  section  7294,  supra.  It 
might  plausibly  be  argued  that,  since  they 
did  not  pursue  this  course  but  elected  to  treat 
the  mill  as  a  part  of  the  realty,  neither  they 
nor  the  rest  of  the  claimants  who  had  no  such 
right,  because  they  did  other  kinds  of  work, 
ought  to  have  ordered  a  sale  of  the  mill  as 
a  whole  as  the  Judgment  directs.    The  corn- 
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puny,  which  l8  the  owner  of  the  other  Interest 
In  the  property,  Is  the  only  person  who  could 
complain  of  this  feature  of  the  judgment. 
Since  this  is  so,  and  since  it  did  not  appeal, 
we  must  presume  that  it  is  satisfied  with  the 
result  The  judgment  Is  clearly  correct  in 
ordering  the  sale  of  the  MacGinniss  interest 
in  the  realty.  Including  his  interest  In  the 
.mlU. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

HOLIX>WAX,  J.,  concurs. 

SMITH,  J.  I  am  unable  to  concur  In  that 
portion  of  the  foregoing  opinion  which  deals 
with  labor  performed  upon  the  Mabel  Beal 
claim. 

(82  Ner.  S46) 

KNIGHT  T.  DISTRICT  COURT  OP  SEV- 
ENTH JUDICIAL  DIST.  et  al. 
(No.   1,883.) 
(Supreme  Court  of  Nevada.     April  28,  1910.) 

1.  Indictuknt  and  Information   (S  9*)  — 
Pbeliminabt  Examination— Bab. 

Under  Comp.  laws,  i  4167,  providing  that 
the  grand  jury  has  power  to  mquire  into  all 
public  offenses  committed  within  the  jurisdiction 
of  the  court,  and  to  present  them  ejUier  by  pre- 
sentment or  indictment,  the  grand  jury  la  au- 
thorized to  indict  a  person  accused  of  crime, 
notwithstanding  the  case  may  be  pending  on 
preliminary  examination  before  a  justice  of  the 
peace. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig,  §  34 ;  Dec.  Dig.  $ 
9i*  Criminal  Law,  Cent  Dig-  li  415,  461- 
4OT.] 

2.  PBOHIBITION    (I    8*)— JUBISDICTION— Otheb 

Reuedt. 

Where  the  indictment  is  regular  on  its  face, 
and  the  trial  court  has  jurisdiction  of  the  per^ 
son  named  in  the  indictment,  the  Supreme  Court 
will  not  intervene  by  writ  of  prohibition ;  it 
appearing  that  relator  had  another  remedy. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cwt  Dig.  iS  4-19;   Dec.  Dig.  {  3.*] 

Application  for  writ  of  prohibition  by 
Bart  Knight  against  the  District  Court  of 
the  Seventh  Judicial  District  and  another. 
Writ  denied. 

J.  Emmet  Walsh  and  B^ederlck  W.  Han- 
key,  for  petitioner.  R.  O.  Stoddard,  Atty. 
G<ai.,  for  respondents. 

SWEENET,  J.  This  la  an  application  for 
a  peremptory  writ  of  prohibition  against  the 
district  court  of  the  Seventh  judicial  dl»- 
trlct  of  the  state  of  Nevada,  In  and  for  Es- 
meralda county,  and  Hon.  Peter  J.  Somers, 
judge  of  said  court  to  restrain  and  prohibit 
the  said  respondent  from  proceeding  or  tak- 
ing any  further  action  upon  certain  indict- 
ments pending  in  said  court  against  the  re- 
lator, Bart  Knight. 

It  appears  from  the  record  that  the  relator, 
Bart  Knight  together  with  Jake  Hllde- 
brandt  M.  J.  Smith,  and  Martin  Miller,  of 


Goldfield,  Nov.,  were  Indicted  by  the  grand 
jury  of  said  coimty  of  Esmeralda  for  the 
crime  of  grand  larceny.  That  prior  to  said 
indictments,  on  the  14th  day  of  February, 
1910,  six  complaints  were  laid  before  Arthxir 
E  Barnes,  justice  of  the  peace  in  and  for 
Goldfield  township,  county  of  Esmeralda, 
state  of  Nevada,  charging  said  above-named 
parties  with  the  crime  of  grand  larceny. 
That  warrants  of  arrest  were  issued  for  said 
defendants,  and  ea<4)  of  them  was  arrested 
and  taken  into  custody  by  virtue  of  said  war- 
rants of  arrest  and  on  the  l&th  day  of  Feb- 
ruaiT,  1910,  said  defendants  and  each  of 
them  were  arraigned  before  said  justice  of 
the  peace  at  his  courtroom  In  Goldfield,  and 
upon  motion  of  the  district  attorney  of  Es- 
meralda county  the  bearing  of  said  com- 
plaints against  said  defendants  was  set  for 
the  18th  day  of  February,  1910,  at  the  court- 
room of  said  magistrate.  That  on  the  18th 
day  of  February,  1910,  the  relator  and  his 
codefendants  al>ove  named  appeared  In  said 
magistrate's  court  ready  for,  and  demanding, 
hearings  and  examinations  upon  the  said  com- 
plaints, and  ttiat,  after  being  arraigned,  the 
district  attorney  refused  any  hearings  or  ex- 
aminations upon  said  complaints  and  charges, 
and  submitted  charges  to  the  grand  jury  of 
Esmeralda  county,  which  was  then  in  ses- 
sion, which  said  grand  jury,  on  the  21th  day 
of  February,  1910,  found  and  returned  agalpst 
said  relator  and  his  codefendants  true  In- 
dictments for  grand  larceny.  Thereupon,  on 
the  24th  day  of  February,  1910,  the  relator 
was  arrested  upon  a  bench  warrant  issued 
out  of  the  district  court  of  the  Seventh  ju- 
dicial district,  brought  before  Hon.  Peter 
J.  Somers,  judge  of  said  court  snd  was  di- 
rected by  said  court  to  remain  in  custody  un- 
less said  relator  entered  Into  a  bond,  as  re- 
quired by  law,  in  the  sum  of  $3,000,  which 
said  bond  was  duly  given,  and  relator,  upon 
being  called  before  the  bar  of  said  court  to 
plead  to  said  indictments,  filed  a  plea  la 
abatement  to  the  said  indictments,  to  which 
a  demurrer  was  interposed  by  the  district  at- 
torney of  said  county,  and  sustalaed  by  the 
judge  of  said  conrt  That  relator,  upon  be- 
ing called  to  further  plead  to  said  Indict- 
ments, stood  mute.  That  the  judge  of  said 
court  directed  and  ordered  a  plea  of  not  guil- 
ty to  be  entered  against  said  relator,  Bart 
Knight  and  relator  maintains  and  alleges 
that  unless  this  writ  of  prohibition  issues, 
he  will  be  forced  to  trial  upon  said  indict- 
ments by  said  court 

The  contentions  of  petitioner,  as  raised  by 
his  plea  in  abatement,  and  which  are  Inter- 
posed in  this  court  in  Justification  of  his 
right  to  the  issuance  of  the  writ  prayed  for, 
are  as  follows:  First  that  complaints  hav- 
ing been  filed  before  a  magistrate,  the  grand 
jury  was  without  jurisdiction  to  investigate 
the  matters  involved  in  those  complaints 
during  the  pendency,  and  before  the  deter- 
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mtnation  of  the  iasne  of  probable  cause  before 
the  magistrate,  and  that  the  procedure  In  the 
state  of  Nevada,  while  permitting  the  pres- 
entation of  a  charge  of  crime  before  a  grand 
Jury,  contemplates  and  requires  that,  when 
an  InTestigatlon  before  a  magistrate  Is  In- 
itiated, it  must  be  concluded,  and  until  It  Is 
concluded  the  grand  Jury  cannot  consider  It; 
second,  that  In  the  case  presented  by  the 
petitioner  the  plea  In  abatement  In  the  dis- 
trict court  discloses  that  the  action  of  the 
district  attorney  and  the  Justice  of  the  peace 
In  not  proceeding  with  the  matter  vitiates  the 
Indictments  found  by  the  grand  Jury,  for  the 
reason  that  they  are  irregular,  and  not  found 
In  accordance  with  law. 

After  a  very  careful  examination  of  the 
law  dted  by  counsel  In  behalf  of  petitioner, 
In  support  of  his  contentions,  and  a  due 
consideration  of  the  very  able  and  eloquent 
appeal  in  behalf  of  his  client,  we  are  of  the 
opinion  that  his  contentions  are  not  suf- 
ficient to  warrant  this  court  in  intervening  In 
this  proceeding  by  the  issuance  of  a  writ  of 
prohibition.  While  we  agree  with  counsel 
for  petitions  that  a  person  accused  of  and 
arrested  for  crime  is  entitled  to  a  prompt 
examination,  and  that  his  substantial  rights 
must  be  protected  at  all  times,  and  that  his 
examination  should  not  be  unnecessarily  de- 
layed to  suit  the  accommodation  or  conven- 
ience of  the  officers  of  the  law,  still  we  are 
of  the  opinion  that  the  grand  Jury  are  author- 
ized, under  the  law  in  this  state,  to  indict 
a  person  accused  of  crime  notwithstanding 
that  the  case  may  be  pending  on  preliminary 
examination  before  a  Justice  of  the  peace. 
Section  4167  Comp.  Lews  Nevada.  The  law 
is  well  established  that  the  grand  Jury  may 
Investigate  and  Indict  one  charged  with  a 
felony,  although  he  has  been  arrested  and 
arraigned  for  a  preliminary  examination,  and 
is  not  bound  to  await  the  action  of  the  ex- 
amining court,  for  the  reason  that  the  action 
of  the  examining  court  is  no  bar  to  the  right 
of  the  grand  Jury  to  Inquire  into  the  case 
and  indict  the  accused,  even  though  he  has 
been  discharged  on  the  preliminary  examina- 
tion. 

The  grand  Jury  has  unquestioned  power  to 
investigate  any  criminal  ofTense  and  find  an 
Indictment  without  any  previous  preliminary 
examination  of  the  accused ;  and  even  when  a 
preliminary  examination  of  an  accused  person 
is  pending,  the  grand  Jury  has  full  power  to 
make  Inquiry  and  find  an  indictment  against 
such  person  notwithstanding  such  prelimina- 
ry examination.  No  matter  what  the  action  of 
the  Justice  of  the  peace  may  be  in  his  deter- 
mination of  the  preliminary  examination,  bis 
action  cannot  relieve  the  grand  Jury  from 
their  bounden  duty,  or  deprive  them  of  their 
right  to  investigate  and  act  upon  the  charges 
against  the  accused,  and  under  no  circum- 
stances can  an  examination  before  a  Justice 
of  the  peace  divest  the  grand  Jury  of  their 


power  to  Investigate  the  charge  against  the 
accused.  17  Am.  &  Eng.  Bney.  of  Law,  1280; 
State  V.  Whalen,  14S  Mo.  286,  49  S.  W.  989; 
State  V.  Gieseke,  209  Mo.  331,  108  S.  W.  525; 
State  V,  Brlnger,  42  La.  Ann,  1091,  8  South. 
279,  10  L.  R.  A.  137;  State  t.  Jeffries,  210 
Mo.  302,  109  S.  W.  615;  People  v.  Horton, 
4  Parker,  Cr.  R.  (N.  X.)  222;  People  v.  Hafler- 
man,  5  Parter,  Or.  R.  (N.  T.)  393. 

The  indictment  being  regular  on  its  face, 
and  the  district  court  having  Jurisdiction  of 
the  person  named  In  the  indictment,  this 
court  will  not  intervene  by  writ  of  prohibi- 
tion, as  relator  appears  to  have  another  rem- 
edy, even  conceding  any  errors  were  commit- 
ted. However,  believing  as  we  do,  that  the 
plea  in  abatement  was  properly  overruled,  it 
is  not  necessary  to  further  consider  any  of 
the  other  points  urged  In  the  petition.  Bs 
parte  Easton,  95  TJ.  S.  77,  24  L.  Ed.  373; 
Fraser  v.  Freelon,  53  Oal.  644;  Walcott  v. 
Wells,  21  Nev.  47,  24  Pac.  367,  9  I*  R.  A.  69, 
and  notes  p.  60,  37  Am.  St  Rep.  478;  16 
Am.  &  Bng.  Ency.  PI.  &  Pr.,  p.  1128;  Bell 
V.  District  Court,  28  Nev.  280,  81  Pac.  875,  1 
L.  R.  A.  (N.  S.)  843,  113  Am.  St.  Rep.  854. 

The  application  for  the  writ  is  denied. 

NOROROSS,  G  3.,  and  TAI/BOT,  J.,  con- 
cur. 

(25  Okl.  S53) 

EIKLOR  et  al.  v.  BADGER. 
(Supreme  Court  of  Oklahoma.    March  8,  1910.) 

(Syllabua  hy  the  Court.) 

Appeai.  and   EsaoB  (|   758*)  —  DisuisaAi. — 
Bbiep— Sfecifioation  of  Ebbobs. 

Where  the  brief  of  plaintiff  in  error  fails  to 

contain  a  ^ecification  oi  the  errors  required  by' 

rule  25  (95  Pac.  viii),  the  proceeding  in  error 

may  be  dismissed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  |  3093 ;    Dec.  Dig.  1  758.»] 

Error  from  District  Court,  Kingfisher  Coun- 
ty;  A.  H.  Houston,  Judge. 

Action  by  B.  H.  Elklor  and  H.  E.  Hopkins 
against  David  Badger.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Dismissed. 

F.  P.  Whistler,  for  plaintiffs  In  error.  F. 
L.  Boynton,  for  defendant  in  error. 

TURNER,  J.  On  September  24,  1907,  B. 
H.  Eiiklor  and  H.  E.  Hopkins,  partners  as 
Elklor  &  Hopkins,  plaintiffs  in  error,  sued 
David  Badger,  defendant  in  error,  in  the 
district  court  of  Kingfisher  county,  to  recov-. 
er  $200  commission  alleged  to  have  been  earn- 
ed by  them  In  procuring  for  said  Badger  a 
purchaser  ready,  willing,  and  financially  able 
to  buy  his  farm,  theretofore  listed  with  them 
for  sale.  After  answer  filed,  in  effect  a  gen- 
eral denial,  there  was  trial  to  a  Jury,  and 
Judgment  for  defendant  After  motion  for 
a  new  trial  filed,  and  overruled,  plaintiffs 
bring  this  case  here  by  petition  In  error  and 
case-made. 
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PlalntlffB'  brief  Is  assailed  by  motion  to 
diamlse  on  the  ground  that  the  same  falls  to 
comply  with  rule  25  of  this  court  (95  Pac. 
Till),  In  that,  among  other  things.  It  falls  to 
contain  an  assignment  of  error.  We  think 
the  motion  good.  The  brief  contains  under 
head  of  "Statement  of  the  Pleadings"  a  r^ 
sums  thereof,  and  under  head  of  "The  Elrl- 
dence"  the  substance  thereof,  consisting  prin- 
cipally of  questions  and  answers.  Under  the 
head  of  "Instructions"  there  is  set  forth  the 
third,  fourth,  fifth,  sixth,  seventh,  and  eighth 
instructions  given  by  the  court,  none  of  which 
are  excepted  to,  except  the  sixth.  Then  fol- 
lows "Conclusions  of  Law  and  Facts,"  and, 
lastly,  under  the  head  of  "Argument,"  we 
find  the  only  semblance  of  an  assignment  of 
error,  in  effect  that  the  trial  court  erred  in 
so  instructing  the  jury,  for  the  reason  that 
the  same  was  a  misapplication  of  the  law  to 
plaintiffs'  alleged  right  of  action  "and  con- 
trary to  the  evidence  in  the  case."  Then  fol- 
lows an  argument  of  something  over  a  page, 
nowhere  containing  anything  upon  which  we 
could  predicate,  or  construe  Into,  an  assign- 
.  ment  of  error.  This  Is  too  indefinite,  and 
falls  to  comply  with  rule  25  of  this  court 
For  that  reason,  the  motion  to  dismiss  is  sus- 
tained. 

In  passing,  however,  we  desire  to  say  that 
we  have  gone  carefully  into  the  testimony, 
and,  while  It  discloses  that  defendant  in  er- 
ror aathorized  plaintiffs  in  parol  to  sell  his 
farm  in  that  county  for  $7,000,  out  of  which 
they  were  to  be  paid  a  commission  of  $200, 
the  testimony  nowhere  shows  that  they  se- 
cured in  the  person  of.  Blessing,  or  any  one 
else,  a  purchaser  ready,  willing,  and  finan- 
cially able  to  purchase  the  land  upon  any 
terms  whatever. 

For  the  reasons  stated,  the  petition  In  er- 
ror Is  dismissed.    All  the  Justices  concur. 


(26  Okl.  808) 

A.   F.   SHARPLEIGH   HARDWARE  CO.  v. 

PRITCHARD  et  al. 
(Supreme  Court  of  Oklahoma.    March  8,  1910.) 

(BylUibut  by  the  Court.) 
Appeai,  and  Erbob  (I  773*)— Faildbe  to  Fiut 

BBIEF— RSVERBAI,. 

Where  plaintiff  in  error  has  completed  his 
record  and  filed  it  in  this  court,  and  has  serv- 
ed and  filed  a  brief  in  compliance  with  the  rules 
of  the  court,  and  the  defendant  in  error  has 
neither  filed  a  brief  nor  offered  any  excuse  for 
such  failure,  this  court  is  not  required  to  search 
the  record  to  find  some  theory  upon  which  the 
judgment  below  may  be  sustained;  but  where 
the  brief  filed  appears  reasonably  to  sustain 
the  assignments  of  error,  the  court  may  reverse 
the  case  in  accordance  with  the  prayer  of  the 
petition  of  plaintiff  in  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3110;  Dec.  Dig.  |  773.»] 

Williams,  J.,  dissenting. 

Error  from  District  Court,  Pittsburg  Coun- 
ty; Preslle  B.  (3ole,  Judge. 


Action  between  the  A.  F.  Sharplelgh  Hard- 
ware Company  and  George  K.  Pritchard  and 
another.  From  the  judgment,  the  Hardware 
Company  brings  error.  Reversed  and  re- 
manded. 

A.  C.  Markley,  for  plaintiff  In  error. 

DUNN.  O.  J.  This  case  presents  error 
from  the  district  court  of  Pittsburg  connty. 
Plaintiff  in  error  filed  its  petition  in  error, 
with  case-made  attached,  Septemba:  4,  1908, 
praying  for  a  new  trial.  October  5,  1908,  ha 
filed  in  the  office  of  the  clerk  of  this  court 
an  abstract  of  the  case  and  a  brief  in  support 
of  his  petition  In  error.  This  brief  shows 
service  on  counsel  for  defendant  in  error  on 
October  3, 1908.  More  than  a  year  has  elaps- 
ed since  this  was  done,  yet  counsel  for  de- 
fendant in  error  has  filed  no  answw  brief. 
An  examination  of  plaintiff  In  error's  brief 
shows  that  it  reasonably  sustains  the  as- 
signments of  error,  and  we  will  not  search 
the  record  to  find  some  theory  upon  which, 
the  judgment  may  be  sustained.  The  in- 
creasing work  of  this  court  Is  such  that  In 
justice  to  diligent  litigants  we  cannot  brief 
cases  for  those  who  Ignore  and  neglect  it. 

Haice,  on  the  authority  of  the  cases  of 
Ellis  et  aL  V.  Cutler  et  al.,  106  Pac.  957,  But- 
ler et  al.  T.  McSpadden,  107  Pac.  170,  and 
Buckner  t.  Oklahoma  National  Bank  of 
Shawnee  et  al.,  106  Pac.  959,  all  recently  de- 
cided, but  not  yet  officially  reported,  the  cause 
Is  reversed  and  remanded  to  the  district  court 
of  Pittsburg  county,  with  instructions  to  set 
aside  the  judgment  heretofore  entered  and 
grant  plaintiff  in  error  a  new  trial. 

TURNER,  KANE,  and  HAYES,  JJ.,  eoa- 
cur.    WILLIAMS,  J.,  dissents. 


(2t  Okl.  24) 
ALBAUOH  BROS.  DOVER  CO.  ▼.  WBlTBL 

(Supreme  Court  of  Oklahoma.    March  8,  19101.) 

(SyUaJnu  hy  the  Court.) 

1.  Justices  of  the  Peace  (S  44*)— Jobisdio- 
TioN — ^Action  fob  Monet. 

In  a  civil  action  for  the  recovery  of  mon- 
ey onlv,  commenced  liefore  a  justice  of  the  peace, 
the  bill  of  particulars  showing  that  the  amount 
due  by  the  defendant  to  the  plaintiff  exceeds 
$100,  but  the  plaintiff  claiming  or  asking  judg- 
ment thereon  for  only  $100,  wiiich  amount  was 
within  its  jurisdiction,  such  justioe  had  juriadi^ 
tion  of  sudi  action. 

[EJd.   Note. — For  other  case^  see  Jastlces  of 
the  Peace,  Cent.  Dig.  I  157 ;   Dec  Dig.  |  44.*1 

2.  CONSTITDTIOWAI,    LAW    (8    23*)  —  RBTBOAO- 

TivE  Opebation — JnBiSDioTioN— Appeai,. 
The  district  court  of  Oklahoma  Territory, 
on  appeal  from  such  judgment,  acquired  juris- 
diction. 

(Ed.  Note. — For  other  cases,  see  Constitntion- 
al  Law,  Cent  Dig.  S  20;   Dec.  Dig.  {  23.*] 

Error    from    District    Court,     Oklahoma 
County;   W.  M.  Bowles,  Judge. 
Action  by  J.  A.  White  against  the  Albaugh 
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Bros.  Dover  Company.    Judgment  for  plain- 
tiff.   Defendant  brings  error.    Affirmed. 

Harris  &  Wilson,  for  plaintiff  In  error. 
Jno.  H.  Wright,  for  defendant  In  error. 

WILLIAMS,  J.  On  the  28th  day  of  Feb- 
ruary, 1906,  the  defendant  in  error,  as  plain- 
tiff, commenced  his  action  against  the  plain- 
tiff In  error,  as  defendant,  by  filing  a  bill  of 
particulars  before  J.  J.  Beall,  a  Justice  of 
the  peace  of  Oklahoma  City  township,  Okla- 
homa connty,  Okl.  T.,  showing  that  the  de- 
fendant was  due  him  the  sum  of  9106.50, 
but  making  claim  or  demand  thereon  for  re- 
covery of  judgment  for  only  |100.  Judgment 
was  rendered  in  favor  of  plaintiff  for  the 
Bum  of  $87.50  and  costs,  which  were  taxed 
In  the  sum  of  $9.70.  An  appeal  was  prose- 
cuted to  the  district  court  of  said  county. 
On  the  3d  day  of  April,  A.  D.  190S,  the 
plaintiff,  first  having  obtained  leave  of  the 
court,  amended  by  interlineation  his  bill  of 
particulars  by  inserting,  in  lieu  of  the  said 
$106.60  alleged  to  be  due,  the  sum  of  $91.60, 
and  his  demand  or  prayer  for  judgment  or  re- 
covery was  likewise  amended  to  read  $91.50, 
Instead  of  $100.  Thereupon  defendant's  mo- 
tion to  dismiss  for  want  of  jurisdiction  was 
overruled.  It  is  now  urged  that  the  court 
erred  in  not  sustaining  said  motion. 

Section  4929,  WUson's  Rev.  &  Ann.  St  1903, 
par.  2,  provides :  "Under  the  limitations  and 
restrictions,  herein  provided,  JosticSBs  of  the 
peace  shall  have  original  jurisdiction  of  civil 
actions  for  the  recovery  of  money  only,  and 
to  try  and  determine  the  same  where  the 
amoiut  claimed  does  not  exceed  one  hundred 
dollars."    In  the  case  of  Everette  Piano  Co. 
V.  Bash,  81  Ind.  App.  498,  68  N.  B.  829,  it 
Is  held :  "Under  Bums'  Ann.  St  1901,  {  1500, 
conferring  on  justices  of  the  peace  original 
jurisdiction  in  actions  of  contract  or  tort 
where  the  debt  or  damages  claimed,  or  the 
property  sought  to  be  recovered,  does  not  ex- 
ceed $200,  where  a  complaint  for  breach  of 
warrant  of  a  piano  avers  that  plaintiff  had 
incurred  expenses  for  its  repair  amounting 
to  $75,  and  that  the  Instrument  if  equal  to 
the  guaranty,  would  be  worth  $400,  whereas 
it  was  not  worth  exceeding  $126,  by  reason 
of  which  be  was  damaged  $200,  and  prays 
judgment  for  such  sum,  the  justice  of  the 
peace  has  jurisdiction,  as  plaintiff  was  bound 
by  his  claim  for  damages."    See,  also,  Elgin 
T.  Mathls,  9  Ind.  App.  277,  36  N.  B.  650.     In 
ttie  case  of  Branson  v.  Furtidc,  72  8.  O.  579, 
62  S.  H,  424,  section  21,  art  6,  of  the  Con- 
stitution of  1895,  providing  that  "magistrates 
shall  have  jurisdiction  In  sudi  civil  cases  as 
the  General   Assembly   may  prescribe,  pro- 
Tided  where  the  value  of   the  property  In 
controversy  or  amount  claimed  exceeds  one 
hundred  dollars,"  etc.,  was  construed,  and 
It  was  held  that  the  magistrate  had  jurisdic- 
tion to  entertain  as  action  where  the  amount 

•nr  otiMr  eana  ■••  auB*  topie  aad  Motion  NDlIBaft 


Involved  exceeded  the  jurisdictional  amount 
in  case  the  amount  claimed  did  not  exceed 
the  jurisdiction.  See,  also,  to  the  effect  un- 
der similar  statutes  that  the  amount  claim- 
ed, and  not  the  amount  due  on  the  subject- 
matter  determines  the  jurisdiction  of  the  jus- 
tices of  the  peace.  Brantly  v.  Finch,  Adm'r, 
97  N.  C.  91,  1  S.  E.  535 ;  Knight  v.  Taylor  et 
al.,  131  N.  C  84,  42  S.  E.  537 ;  Ferguson  v. 
Beiger,  43  Or.  505,  73  Pac.  1040 ;  McCormick 
Har.  Mac.  Co.  v.  Marchant  et  al.,  11  Utah,  6!^ 
39  Pac.  483;  Georgia  Railway  &  Electric  Co. 
V.  Knight  122  Ga.  290,  50  S.  B.  124;  2  Cur- 
rent Law,  p.  653.  As  to  same  constituting  a 
remittitur,  see  Davis  v.  Bedsole,  69  Ala.  364; 
Hanna  v.  Morrow,  43  Ark.  107. 

This  action  having  been  commenced  and 
tried  In  a  justice  court  and  an  appeal  per- 
fected in  the  district  court  prior  to  the  erec- 
tion of  the  state  government  It  is  not  neces- 
sary to  determine  whether  or  not  the  same 
rule  would  apply  as  to  section  18,  art.  7,  of 
the  Constitution  of  Oklahoma,  which  provides 
that  courts  of  Justices  of  the  peace  shall 
have  concurrent  jurisdiction  with  the  county 
court  In  dvll  cases  where  the  amount  In- 
volved does  not  exceed  $200  exclusive  of  In- 
terest 

The  Judgment  of  the  lower  court  Is  af- 
firmed.   All  the  Justices  concur. 


(ft  Okl.  7S4) 
CLARK  V.  ST,  LOUIS  &  S.  P.  B.  CO. 
(Supreme  Court  of  Oklahoma.    Sept  14, 1908.) 

(Svllahiu  hy  tlie  Court.) 

1.  NEGUQBNCB  (I  136*>-43UE8TION  FOB  JUBT. 

When  the  evidence  is  conflicting,  or  when 
the  facts  aie  undisputed,  but  different  minds 
might  reasonably  draw  different  conelugions 
from  them,  the  question  of  negligence  is  always 
for  the  jury. 

r^^^Jf'*H-~:iS'.^'  °*^'  <»8«8,  see  Negligence^ 
Cent  Dig.  I  298;   Dec.  Dig.  Tl36.»] 

2.  Railboads  (}  850*)— Crossing  AcoiDnrra 
— Question  tob  Juby— NKai,iQi;Noi!. 

In  an  action  to  recover  damages  for  alleg- 
ed negligence,  whereby  the  plaintiff  was  injured 
at  a  railroad  crossing,  it  appeared  that  the 
plamtiff  at  the  time  of  the  accident  was  driving 
north  on  a  street  in  a  village  towards  the  rail- 
road crossing  in  a  farm  wagon  covered  with  a 
wagon  sheet  the  comers  of  the  sheet  being  tied 
down  at  each  .end.  At  the  point  of  collision 
the  railroad  track  mns  east  and  west,  the  street 
rnnning  north  and  south.  The  plaintiff  was 
driving  a  team  of  gentle  horses,  and  was  trav- 
eling about  three  or  four  miles  an  hour.  As 
he  approached  within  about  60  feet  of  the  croea- 
ing,  he  stooped  forward,  looked  up  and  down 
Uie  track,  and  listened  for  approachhig  trains, 
but  did  not  see  or  hear  any:  that  from  the 
place  where  he  looked  and  listened  he  could 
"*«.  ™8  ^track  to  the  eaat  the  direction  f roia 
which  the  train  was  coming,  for  a  distance  of 
500  or  600  feet  the  view  beyond  that  being 
obatracted  by  a  section  bouse  which  stood  east 
of  the  street  on  which  he  was  traveling  and 
near  tie  track;  that  after  he  looked  and  lis- 
tened he  sat  down  on  the  wagon  seat  which 
was  18  or  20   Inches  under  the  wagon  sheet 
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and  diove  on  towards  the  eroasing  in  an  or- 
dinate walk,  and  continued  at  this  pace  until 
Iiis  wa£on  was  struck  by  the  train ;-  that  he 
knew  the  crossing  was  there_,  having  crossed  it 
seTeral  times  l>efore:  that  his  hearing  and  eye- 
sight are  fairly  good ;  that  before  the  accident 
the  bell  of  the  engine  did  not  ring,  neither  did 
the  whistle  blow ;  that  he  did  not  see  any  part 
oi  the  train  or  engine,  and  did  not  know  there 
was  a  train  approaching  until  he  was  struck ; 
that  the  train  was  about  2^  hours  late  and 
was  running  at  the  rate  of  30  or  40  miles  an 
hour,  and  no  effort  was  made  to  stop  it  before 
the  collision  occurred.  Beld,  that  the  questions 
of  negligence  on  the  part  of  the  defendant, 
and  contributory  negligence  on  the  part  of  the 
plaintiff,  were  questions  of  fact  for  the  Jur7, 
and  it  was  error  for  the  court  below  to  sustain 
a  demurrer  to  such  evidence. 

[Ed.  Note.— For  other  cases,  see  Railioada, 
Cent   Dig.  |i  1162,   11Q&-1173;    Dec.   Dig.   { 

&  Nbouokncb  (I  83*)— Labt  Gubab  Chanck. 
The  doctrine  of  last  clear  chance  is  rec- 
ognized by  the  courts,  as  an  exception  to  the 
general  rule  that  the  oontributoiy  negligence 
of  the  person  injured  will  bar  a  recovery,  with- 
out reference  to  the  degree  of  negligence  on  his 
part,  and  nnder  this  exception  to  the  role  the 
injured  person  may  recover  damages  for  an  in- 
jury resulting  from  the  negligence  of  the  de- 
fendant, although  the  negligence  of  the  injured 
person  exi>osed  nim  to  the  danger  of  the  injury 
sustained,  if  the  injury  was  more  immediately 
caused  by  the  want  of  care  on  the  defendant's 
part,  to  avoid  the  injury,  after  discovering  the 
peril  of  the  injured  person. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  1 115;  Dec.  Dig.  1 83.*] 

^    (Additional  Sv^lahiu  hv  Editorial  Staff.) 

4.  Railboadb  (I  827*) — Cbobsingb— Duty  of 
Pkbson  Cbosbino.  k 

The  presence  of  a  railroad  track  on  whidi 
a  train  may  at  any  time  pass  is  notice  of  dan- 
ger to  such  an  extent  that  it  is  the  duty  of  a 
person  about  to  cross  the  track  on  a  public 
highway  to  exercise  caution  in  so  doing,  and 
to  stop,  look,  and  listen  liefore  crossing,  and  it  is 
negligence  per  se  to  omit  such  ordinary  pre- 
cautions. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  %%  1043-1056;   Dec.  Dig.  %  327.*] 

5.  Railroads  (8  338*)— Cbossino  Accidents 
—Last  Clear  Chance  —  Application  of 
Doctrine. 

Where  there  was  no  evidence  that  the  en- 
gineer in  charge  of  a  train  which  struck  plain- 
tiff at  a  crossing  discovered  plaintiff's  penl  nn- 
til  the  accident,  the  doctrine  of  last  clear  chance 
does  not  apply,  though  the  engineer  may  have 
seen  plaintiff  approaching  the  track  in  a  cover- 
ed wagon,  the  engineer  having  a  right  to  pre- 
sume that  a  person  so  approaching  the  track  had 
not  omitted  the  ordinary  precautions,  and  would 
stop  in  time  to  avoid  an  Injury. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  !8  1096-1098;   Dec.  Dig.  {  33&*] 

Error  from  District  Ooart,  Comanche  Coun- 
ty; F,  n  Gillette,  Jndge. 

Action  by  James  H.  Clark  against  the  St 
Loots  &  San  Francisco  Railroad  Company. 
A  demurrer  to  the  evidence  was  sustiined, 
and  plaintiff  brings  error.  Reversed  and  re- 
manded for  a  new  trial. 

J.  L.  Hamon  and  Chas.'  Mitschrlch,  for 
plaintiff  In  error.  B.  A.  Kleiuschmldt  and 
Fiynn  &  Ames,  tor  defendant  in  error. 


KANE,  C.  J.  This  was  an  acftion  for  dam- 
ages for  personal  Injuries,  commenced  bj 
the  plaintiff  In  error,  plaintiff  below,  against 
the  defendant  in  error,  defendant  below.  In 
the  district  court  of  Comanche  county,  Okl. 
The  petition  of  plaintiff  alleged.  In  substance, 
that  be  was  injured  at  a  railroad  crossing  at 
the  town  of  Cache,  In  said  county,  by  a  tratn 
of  defendant  striking  the  wagon  in  which 
be  was  driving,  and  violently  throwing  him  to 
the  ground.  The  negligent  acts  complained 
of  were  the  failure  of  the  employes  of  the 
defendant  to  ring  the  bell  of  Its  engine,  or 
whistle  for  the  crossing,  and  the  fbllnre  of 
the  company  to  erect  a  sign  board  as  requir- 
ed by  law.  The  answer  of  the  defendant 
was  a  general  denial,  and  a  plea  that  the 
injury  resulted  from  the  contributory  negli- 
gence of  the  plaintiff.  The  evidence  Intro- 
duced on  behalf  of  the  plaintiff  tended  to 
show  that  at  the  time  of  the  accident  he 
was  driving  ndrth  on  Fifth  street,  towards 
the  railroad  crossing  In  a  farm  wagon  cover- 
ed with  a  wagon  sheet,  tbe  comers  of  the 
sheet  being  tied  down  at  each  end.  At  the 
point  of  the  collision  the  railroad  track  runs 
east  and  west,  tbe  street  being  nearly  leyel 
with  It  The  plaintiff  was  driving  a  team  of 
gentle  horses,  and  was  traveling  about  three 
or  four  miles  an  hour;  that  as  he  arrived 
within  about  50  feet  of  the  crossing  he  stoop- 
ed forward,  put  his  hand  on  the  dash  Iward, 
looked  up  and  down  the  track,  and  listened 
for  approaching  trains;  that  from  the  place 
where  be  looked  and  listened  he  could  see 
tbe  track  to  the  east,  the  direction  from 
which  the  train  was  coming,  for  a  distance 
of  about  500  or  600  feet,  the  view  beyond  that 
being  obstructed  by  a  section  house  which 
stood  east  of  the  street  on  which  he  was  trav- 
eling, and  near  tbe  track;  that  after  he  look- 
ed and  listened  he  sat  down  on  the  wagon 
seat  and  drove  on  towards  the  crossing  In 
an  ordinary  walk,  and  continued  at  this 
pace  until  his  wagon  was  struck  by  the  train; 
that  he  knew  the  crossing  was  there,  having 
crossed  it  several  times  before;  that  his  hear- 
ing and  eyesight  are  fairly  good;  that  be- 
fore the  accident  the  bell  of  the  engine  did 
not  ring,  neither  did  the  whistle  blow;  that 
he  did  not  see  any  part  of  tbe  train  or  en- 
gine, and  did  not  know  th»e  was  a  train 
approaching  until  he  was  struck;  that  no 
effort  was  made  to  stop  the  train  by  the 
trainmen  before  the  collision  occurred;  that 
the  train  was  about  2i^  hours  late,  and  was 
running  at  the  rate  of  30  or  40  miles  an  hour; 
that  before  plaintiff  drove  upon  the  crossing 
those  within  the  wagon  could  not  be  seen 
by  those  outside  on  account  of  tbe  wagon 
sheet  covering  the  wagon;  that  the  tmlt^ 
consisted  of  two  passenger  coaches,  baggage 
and  mall  car,  engine  and  tender,  and  ran 
about  the  length  of  the  train  before  they 
stopped  after  striking  plaintiff's  wagon;  that 
the  trainmen  could  have  seen  plaintiff's  vi-ag- 
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on  500  or  600  feet  at  a  distance  of  60  to 
75  feet  south  of  the  crossing  on  Fifth  street, 
and  the  nearer  he  approached  the  track  the 
farther  they  conld  have  seen  him.  After  the 
plalntur  rested  his  case,  the  defendant  Inter- 
posed a  demurrer  to  the  evidence,  which  was 
sustained  by  the  conrt,  and  thereupon  the 
court  excused  the  Jury  and  entered  Judgment 
In  favor  of  the  defendant  and  against  the 
plaintiff  for  costs.  To  review  this  Judgment 
the  case  Is  now  In  this  court  by  petition  in 
error  and  case-made. 

There  are  but  two  questions  presented  to 
this  court  for  determination:  (1)  Was  the 
plaintiff  guilty  of  contributory  negligence? 
and  (2)  if  he  was,  is  he  entitled  to  the  bene- 
fit of  the  doctrine  of  the  last  clear  chance? 
Both  parties  agree  that  the  court  below 
sustained  the  demurrer  to  the  evidence  upon 
the  ground  that  the  plaintiff  was  guilty  of 
contributory  negligence,  and  that  the  demur- 
rer to  the  evidence  was  sustained  upon  the 
authority  of  Severy  v.  C,  R.  I.  &  P.  Ry.  Ck»., 
6  Okl.  153,  50  Pac.  162;  the  Supreme  Conrt 
of  Oklahoma  territory  basing  its  decision 
upon  the  Houston  Case,  95  U.  S.  097,  24  L. 
Ed.  542,  and  the  Freeman  Case,  174  V.  S. 
379,  19  Sup.  Ct  763,  43  li.  Ed.  1014.  The 
plaintiff  contends  that  the  foregoing  cases 
are  not  in  point,  and,  further,  that  if  the 
plaintiff  was  guilty  of  contributory  negligence 
the  failure  of  the  railway  company  to  at- 
tempt to  avoid  the  accident  when,  by  the 
exercise  of  proper  care,  it  might  have  dis- 
covered the  perilous  situation  of  plaintiff  In 
time  to  stop  the  train  and  avert  the  calamity 
was  the  proximate  cause  of  the  Injury,  and 
therefore  the  plaintiff  was  entitled  to  recover 
notwithstanding  his  negligence.  In  other 
words,  he  insists  that  he  is  entitled  to  the 
benefit  of  the  doctrine  of  the  last  clear 
chance. 

On  the  first  proposition  we  believe  It  was 
error  for  the  court  below  to  sustain  the  de- 
murrer to  the  evidence.  The  case  at  bar  Is 
qnite  distinguishable  from  the  cases  herein- 
before referred  to,  upon  which  the  Judgment 
of  the  court  below  was  based.  In  all  of  those 
cases  it  was  admitted  that  the  plaintiff  did 
not  look  and  listen  before  going  upon  the 
track.  It  is  true  that  In  the  Severy  Case 
there  was  no  spedflc  finding  that  the  plaintiff 
did  not  look  and  listen,  but  Mr.  Chief  Justice 
Dale,  who  delivered  the  opinion  of  the  court, 
no  doubt  inferred  from  the  answers  of  the 
Jury  to  several  Interrogatories  propounded  to 
it  that  be  did  not,  and  that  the  opinion  is 
based  npon  that  theory  is  obvious  from  the 
following  language  quoted  from  the  opinion 
of  the  learned  chief  Justice:  "Under  the  facts 
as  established  tn  this  case,  It  appears  that 
tbe  deceased  at  any  time  after  be  reached 
a  point  49  feet  west  of  the  crossing  might 
have,  by  casting  his  eyes  to  the  west,  dis- 
covered the  approach  of  the  train  which  caus- 
e4  bis  death;  that  It  was  his  duty  to  have 
done  so  is  too  well  established  by  the  courts 
of  this  country  to  admit  of  doubt,  and  that 


he  was  negligent  and  thoughtless  and  took 
no  account  of  the  danger  which  might  be  en- 
countered by  reason  of  the  operation  of  de- 
fendant's train  is  plainly  apparent  from  the 
facts  of  this  case." 

It  Is  well  settled  by  the  authorities  that 
the  presence  ol  a  railroad  track,  upon  which 
a  train  may  at  any  time  pass.  Is  notice  of 
danger  to  such  an  extent  that  It  is  the  duty 
of  a  person  about  to  cross  the  track,  on  a 
public  highway,  to  exercise  caution  to  so 
doing  and  to  look  both  ways  for  approaching 
trains,  if  the  surroundings  are  such  as  to 
to  admit  of  such  precautions.  The  reason 
for  this  rule  which  requires  a  traveler  to 
stop,  look,  and  listen,  before  crossing  a  rail- 
road track,  is,  that  by  such  action  he  may 
inform  himself  whether  a  train  Is  approach- 
ing or  not,  the  instinct  of  self-preservation 
being  sufficient  to  keep  a  person  from  getting 
In  front  of  such  a  deadly  vehicle,  when  he 
knows  It  Is  approaching.  On  this  proposition 
it  is  useless  to  multiply  authorities;  the 
courts  have  by  almost  uniform  decision  de- 
clared that  It  is  negligence  per  se  on  the  part 
of  a  traveler  injured  at  a  crossing  to  omit 
these  ordinary  precautions  to  protect  him- 
self. But  in  the  case  at  bar  it  is  admitted 
that  the  platotlff  did  look  and  listen  when 
about  50  feet  from  the  track;  that  from 
this  point  he  had  an  unobstructed  view  of  the 
track  to  the  east  for  a  distance  of  500  or  600 
feet  and  saw  no  train;  that  beyond  that 
point  his  view  of  the  track  was  obstructed 
by  the  section  house  heretofore  mentioned. 
The  question  then  In  this  case  Is  not  whether 
It  Is  negligence  per  se  for  the  plaintiff  not  to 
have  looked  and  listened  before  attempting 
to  cross,  but  whether  it  was  negligence  per 
se  having  once  looked  and  listened  at  a  dis- 
tance of  about  50  feet  from  the  track  and  see- 
ing no  train  approaching  wlthto  the  distance 
of  500  or  600  feet,  for  which  distance  the 
view  was  unobstructed,  not  to  have  contin- 
ued his  vigilance  until  reaching  the  track. 
We  are  not  prepared  to  so  hold.  From  this 
statement  of  facts  reasonable  men  might 
very  well  draw  different  conclusions  as  to 
the  negligence  of  the  platotlff,  and  It  Is  only 
where  the  facts  are  such  that  all  reasonable 
men  must  draw  the  same  conclusion  from 
them,  that  the  question  of  negligence  Is  ever 
considered  as  one  of  law  for  the  court  Sans 
Bols  Coal  Company  v.  Janeway,  99  Pac.  153, 
an  Oklahoma  case  not  yet  officially  report- 
ed. In  all  lawsuits,  and  particularly  personal 
tojury  cases,  a  slight  difference  between  the 
exact  facts  of  cases  claimed  to  be  analogous, 
makes  a  wide  difference  to  the  application  of 
the  law  of  one  case  to  the  facts  of  another. 
Every  case  therefore  must  depend  more  or 
less  upon  its  own  circumstances.  As  was 
said  by  Earl,  J.,  to  Kellogg  v.  N.  T.  G.  & 
Hudson  R.  R.  Co.,  79  N.  T.  72,  where  coun- 
sel was  toslstlng  that  that  case  fell  within 
the  mle  laid  down  to  a  previous  opinion  by 
the  same  Conrt  to  another  case:  "It  seems  to 
have  been  supposed  at  the  General  Term  of 
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the  Supreme  Court  that  our  decision  In  the 
case  of  Salter  v.  TTtica  &  Black  River  Rail- 
road Oo^  75  N.  Y.  273,  controls  this  case. 
Bat  without  taking  time  to  point  out  the  dif- 
ferences between  that  case  and  this,  It  Is  spf- 
flclent  to  say  that  the  facts  of  no  two  cases 
are  alike.  There  are  many  ciitiuniBtances  here 
which  did  not  exist  In  that  case.  We  have 
laid  down  In  many  cases  the  principles  which 
are  to  govern  In  the  decision  of  this  class  of 
cases.  These  general  principles  are  to  be 
applied  to  the  cases  as  they  arise,  and  in 
their  application  to  this  case  we  are  con- 
strained to  differ  from  the  learned  court  be- 
low." 

The  line  of  authorities  cited  by  counsel  for 
defotdant  tn  error  to  the  effect  that  ordinary 
care  In  approaching  railroad  crossings  re- 
quires the  traveler  to  look  and  listen  in  every 
direction  from  which  danger  may  be  appre- 
hended, are  not  in  point  here.  Neither  are 
those  to  the  effect  that  when  the  physical 
facts  are  such  that  the  plaintiff,  if  he  had 
looked,  must  have  seen  the  approaching  train, 
the  court  will  disregard  the  statement  that 
he  did  look  and  failed  to  see.  The  plaintiff 
In  this  case  did  look  and  listen,  and  he  saw 
everything  that  was  In  sight  on  the  track  be- 
tween the  point  from  whence  he  looked  and 
where  the  view  of  the  track  was  obstruct- 
ed by  the  section  house.  The  question 
squarely  presented  by  the  facts  then  is.  Did 
the  plaintiff,  notwithstanding  the  fact  that 
he  looked  and  listened,  fail  to  approach  the 
crossing  with  the  care  and  caution  of  an 
ordinarily  prudent  man?  And  this  is  gener- 
ally a  question  for  the  Jury.  Norfolk  &  West- 
em  Railroad  Company  v.  Burge,  84  Va.  63, 
4  S.  U.  21.  In  Moberly  ▼.  K.  C,  St  3.  & 
a  B.  R.  R.  Co.,  98  Mo.  183,  11  S.  W.  569,  the 
plaintiff  approached  the  crossing,  according 
to  his  testimony,  after  9KX)  p.  m.  It  was 
rather  a  cold,  moonlight  night  He  approach- 
ed from  the  west  side.  On  that  aide  was  a 
warning  signboard,  marked  "Look  out  for 
the  Oars."  This  stood  near  the  Hannibal 
&  St.  Joseph  Railroad,  and  was  at  the  base 
of  the  incline  starting  up  to  the  railroad 
track.  The  evidence  tended  to  show  that  this 
was  the  most  favorable  point  for  a  person 
approaching  these  crossings  to  stop  and.  take 
observations  to  ascertain  whether  any  train 
was  approaching  on  either  of  said  roads. 
In  the  direction  from  which  defendant's  train 
approached  this  night,  a  person  standing  un- 
der the  signboard  could  see  it  as  far  as  the 
whistling  post  or  farther,  which  evidence 
showed  was  about  1,000  feet  from  the  cross- 
ing. Between  that  point  and  the  crossing, 
the  railroads  made  a  curve  towards  the  west 
The  next  best  point  of  seeing  trains  ap- 
proaching from  the  south  was  on  the  Han- 
nibal &  St  Joseph  track,  and  the  oppor- 
tunities for  BO  observing  diminished  as  one 
went  east  on  account  of  this  curve,  and 
brush,  weeds,  etc.,  on  the  right  of  way  of 
the  tracks.  The  plalntlfTs  evidence  tended 
to  show  that  trees,  brush,  weeds,  and  vines 


were  so  thick  that  the  view  was  cut  off  so 
that  one  could  not  see  an  approaching  train 
from  the  south  on  defendant's  road  for  over 
250  yards,  and  perhaps  more.  He  testified 
that  he  did  stop,  Just  as  his  wagon  stood 
under  the  signboard;  that  he  raised  bis  cap 
from  his  ears  and  looked  in  every  direction 
for  approaching  trains;  that  he  neither  saw 
nor  heard  the  noise  of  one;  that  he  took 
out  his  watch  and  saw  that  it  was  far  past 
the  time  when  the  train  on  defendant's  road 
was  due  at  that  point,  he  being  familiar  wltb 
the  time  of  its  usually  passing;  and,  satis- 
fying himself  that  the  way  was  clear  and 
safe,  he  started  immediately  across. 

Upon  this  statement  of  facts,  which  is  tak- 
en from  the  report  of  the  case  In  17  Mo.  App. 
518,  Mr.  Justice  Barclay,  who  delivered  the 
opinion  for  the  Supreme  Court,  says:  "There 
was  a  sharp  conflict  on  the  Issue  of  plaintiff's 
negligence.  We  may  summarize  the  effect  of 
all  the  evidence  in  the  statement  that  it  was 
not  such  as  warrants  the  court  in  declaring,  aa 
matter  of  law,  that  plaintiff's  negligence  con- 
tributed to  the  injury."  This  case  seems  to 
us  to  be  strongly  analogous  to  the  case  at 
bar,  and  the  Supreme  Court  of  Missouri  re- 
fused to  hold  the  plaintiff  guilty  of  contribu- 
tory negligence  as  a  matter  of  law. 

In  another  and  later  Missouri  case.  It  was 
held  that  It  is  not  essential  for  a  traveler  to 
look  constantly  In  both  directions.  Gratiot 
v.  Mo.  Pac.  Ry.  Co.,  116  Mo.  450,  21  S.  W. 
1094,  16  L.  B.  A.  189. 

Another  case  In  point  is  Greany  t.  Ijong 
laland  R.  R.  Co.,  101  N.  Y.  419,  5  N.  B.  42S. 
In  that  case  the  accident  happened  at  about 
5  o'clock  In  the  afternoon,  at  Richmond  Hill, 
where  the  defendant  had  a  station,  and  by 
which  passed  two  of  its  tracks  running  east 
and  west  Intersecting  a  highway  running 
north  and  south.  The  station  was  at  this  point 
and  on  the  south  side  of  the  tracks.  The  plain- 
tiff lived  on  the  north  side  of  the  railroad,  and 
at  the  time  in  question  was  going  along  the 
highway  to  a  store  situated  on  the  south 
side  of  the  tracks.  As  she  came  to  the  tracks 
to  cross  the  railroad,  she  saw  a  train  coming 
from  the  west  on  the  southerly  track;  it 
stopped  at  the  station  to  let  off  passengers, 
and  Its  cars  covered  the  highway.  She  stood 
stlU,  waiting  about  five  minutes  for  the  train 
to  move  ahead,  but  when  she  reached  the 
track  the  train  was  still  standing  there  and 
she  stopped  Just  as  It  started.  She  testified: 
"As  I  came  to  the  track  I  stood  and  looked 
both  wajs,  and  along  the  track,  and  saw  no 
engine"  other  than  that  of  the  train  from  the 
west.  She  took  a  step  or  two,  and  Jiust  as 
she  did  so,  saw  a  train  coming  from  the  east 
on  the  north  track,  but  it  was  so  close  that 
she  could  not  make  her  escape.  This  occur- 
red in  what  seemed  to  her  not  more  than  a 
few  seconds  after  she  bad  looked  up  and 
down  the  track.  On  cross-examination  by 
the  def aidant's  counsel,  she  says:  "When  I 
stepped  on  the  first  track  I  looked  both  ways 
and  could  see  nothing,  but  a  few  seconds 
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after  that  I  was  struck."  "I  oonld  Bee  no 
engine  looking  either  way."  She  was  farther 
questioned  by  defendant's  counsel  as  fol- 
lows: "Q.  'It  you  bad  stuped  up  by  the 
side  of  that  track  and  looked  up  the  road, 
you  would  have  seen  the  train,  wouldn't 
you?"  She  says:  "I  did  look  up,  and  saw 
It  too.  It  was  so  close  by  me  that  I  could 
not  possibly  make  my  escape.  If  I  had  look- 
ed earlier  I  would  have  seen  it,  but  I  did 
not  think  there  was  any  need  of  my  looking 
more  than  once,  and  I  did  not  think  there 
was  any  other  train  due  at  that  tlm&  I  had 
looked  a  few  seconds  before  and  then  went 
right  on.  When  I  looked  I  could  see  about 
a  quarter  of  a  mile.  I  did  not  see  any  train, 
and  then  I  walked  on  toward  the  track,  and 
the  train  was  right  npon  me  before  I  noticed 
It"  Danforth,  J.,  who  delirered  the  opinion 
of  the  court,  in  commenting  on  this  evidence, 
says:  "Can  it  be  said  under  these  circum- 
stances that  she  was  bound  as  a  matter  of 
law  to  see  the  Incoming  train?  Was  It  not 
rather  for  the  Jury  to  say  whether  or  not 
she  had  made  the  effort  which  a  prudent 
person  would  make  In  like  circumstances? 
I  think  It  was  for  the  Jury,  for  It  cannot 
be  said  to  be  Impossible  for  a  reasonable  per- 
son to  conclude  that  the  accident  was  caused 
by  the  n^ligent  running  of  the  defendant's 
train,  and  not  by  the  omission  of  a  duty,  or 
reasonable  care  on  the  part  of  the  plaintiff 
to  avoid  die  collision." 

In  Rodrlan  v.  N.  Y.,  N,  H.  &  H.  R.  R.  Co., 
125  N.  T.  526,  26  N.  B.  741,  a  case  that  ad- 
heres strictly  to  the  rule  requiring  a  traveler 
to  look  and  listen.  It  was  held  that:  "If  in 
case  of  an  aoddent  at  a  crossing  it  appears 
that  the  person  Injured  did  look  for  an  ap- 
proaching train,  it  would  not  necessarily 
follow  as  a  rule  of  law  that  he  was  remedi- 
less because  he  did  not  look  at  the  precise 
place  and  time,  when  and  where  looking 
would  have  been  of  the  most  advantage. 
Many  circumstances  might  be  shown  which 
could  properly  be  considered  by  the  Jury  in 
determining  whether  he  exercised  due  and 
reasonable  care  In  making  the  observation." 

In  the  case  of  the  C.  &  S2.  I.  B.  B.  Co.  v. 
Hedges,  106  Ind.  398,  7  K.  B.  801,  it  Is  held 
tliat  "A  person  about  to  cross  a  railroad  track 
mtist,  to  be  free  from  negligence,  take  such 
precaution  as  could  reasonably  be  expected 
from  an  ordinarily  prudent  person  under  like 
circumstances ;  but  the  fact  that  he  does  not, 
at  the  instant  of  stepping  upon  the  track, 
look  to  ascertain  if  a  train  is  approaching, 
Is  not  conclusive  of  want  of  due  care  on  his 
part" 

The  foregoing  cases  sufficiently  Illustrate 
tiie  distinction  between  the  case  at  bar  and 
the  cases  relied  npon  by  counsel  for  defend- 
ant fa;  error,  and  it  wUl  be  observed  that  In 
evfry  case  where  the  facts  are  similar  to  the 
admitted  facts  In  the  case  at  bar,  the  courts 
have  uniformly  held  that  the  case  should  go 
to  the  Jury  upon  the  question  of  negligence. 


When  the  evidence  Is  conflicting,  or  wh«a  the* 
facts  are  undisputed,  but  different  minds 
may  reasonably  draw  different  conclusions 
from  them,  the  question  of  negligence  is  al- 
ways for  the  Jury.  Hence,  when  the  ques- 
tion of  negligence  arises  upon  a  conceded 
state  of  facts,  if  reasonable  men  might  ar- 
rive at  different  conclusions.  It  must  be  sub- 
mitted to  the  Jury. 

On  the  second  proposition  we  are  satisfled, 
as  the  case  now  stands,  the  doctrine  of  last 
clear  chance  or  the  humanitarian  doctrine, 
as  It  is  called  by  Me.  White  in  his  work  on 
Personal  Injuries  on  Railroads  (section  39S), 
has  no  application  to  it  The  admitted  facts 
do  not  bring  it  within  the  rule  laid  down  by 
this  court  in  A.,  T.  &  S.  F.  Ry.  Co.  v.  Baker, 
21  OkL  61.  95  Pac  438.  We  think  the  state- 
ment of  the  rule  quoted  approvingly  in  Rail- 
way Company  v.  Baker,  supra,  from  High- 
land Ave.  &  B.  B.  Co.  V.  Sampson,  91  Ala. 
560,  8  South.  778,  is  the  correct  one,  and  are 
constrained  to  adhere  to  it  in  the  case  at 
bar.  The  rule  laid  down  In  the  Highland 
Case  is  to  the  effect  that  "If  plaintiff,  in- 
jured in  a  collision  at  a  railroad  crossing, 
used  due  diligence  after  discovering  his  peril, 
he  can  recover,  though  he  was  negligent  in 
not  stopping  and  listening,  provided  defend- 
ant after  seeing  the  danger  failed  to  use  due 
care."  In  the  case  at  bar  there  was  no  evi- 
dence tending  to  prove  that  the  engineer  in 
charge  of  defendant's  engine  discovered  the 
peril  of  the  plaintiff  until  the  accident  oc- 
curred. The  mere  fact  that  the  engineer 
may  have  seen  the  plaintiff  approaching  the 
track  in  a  covered  wagon,  would  not  neces- 
sarily put  him  on  his  guard  as  to  the  peril 
of  the  plaintiff.  The  engineer  has  the  right 
to  presume  that  a  person  thus  approaching 
the  track  has  not  omitted  the  ordinary  pre- 
cautions Imposed  upon  him  by  law,  and  will 
stop  in  time  to  avoid  an  Injury.  But  when 
the  engineer  sees  the  plaintiff  approaching 
the  track  apparently  unconscious  of  his  dan- 
ger or  unable  to  extricate  himself  therefrom, 
the  humanitarian  doctrine  requires  the  en- 
gineer to  exercise  reasonable  care  and  pru- 
dence to  avoid  injuring  him.  In  other  words, 
he  may  not  without  ibcurrlng  civil  liability, 
deliberately  run  down  and  kill  or  seriously 
injure  a  person  so  situated,  although  It  may 
have  been  shown  that  his  negligence  con- 
tributed to  the  Injury.  This  rule  of  last 
clear  chance  is  recognized  by  the  courts,  as 
an  exception  to  the  general  rule  that  the  con- 
tributory negligence  of  the  person  Injured 
win  bar  a  recovery,  without  reference  to  the 
degree  of  negligence  on  his  part  tuid  under 
this  exception  to  the  rule  It  may  now  be 
stated  to  be  well  established  that  the  injured 
person,  or  his  representative,  may  recover 
damages  for  an  injury  resulting  from  the 
negligence  of  the  defendant  although  the 
negligence  of  the  injured  person  exposed  him 
to  the  danger  of  the  injury  sustained,  if  the 
Injury  was  more  immediately  caused  by  the 
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<  wftnt  of  care  on  the  defendant's  part,  to  avoid 
tbe  Injury  after  discovering  the  peril  of  the 
injured  person. 

The  judgment  of  the  court  below  is  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  grant  a  new  trial. 

DUNN,  WILLIAMS,  HAYES,  aand  XUBW- 
EtB,  Jjr.,  concur. 


(26  OU.  78S) 

rORD  V.  FORD. 
(Supreme  Court  of  Oklahoma.    March  8,  1910.) 

(SyJlalut  ly  the  Court.) 

Divorce  (|  171*)  —  Second  Action  —  Evi- 
dence. 

A  decree  in  an  action  of  divorce  between 
the  same  parties  for  tbe  same  cause  of  action 
ban  a  re-examination  of  the  same  facts  in  a 
subsequent  case^  and  it  is  only  when  enough 
has  occurred  smce  the  rendition  of  the  first 
decree  to  entitle  the  plaintiff  to  relief  that  a 
divorce  vlil  be  granted  in  a  subsequent  pro- 
ceeding. 

[Bd.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  i$  554-558;    Dec.  Dig.  |  171.*) 

Error  from  District  Conrt,  Mnrray  County; 
R.  McMillan,  Judge. 

Action  by  M.  W.  Ford  against  W.  H.  Ford. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

J.  P.  Lockwood  and  Tlbbetts  &  Oreen,  for 
plaintiff  In  error.  B.  W.  Fagan  and  C.  B. 
Hendrick,  for  defaidant  In  error. 

DUNN,  C.  J.  This  Is  an  action  for  divorce 
brought  by  Mollie  W.  Ford  against  W.  H. 
Ford,  as  defendant,  in  the  district  court  of 
Murray  county,  on  the  ground  of  extreme 
cruelty.  To  plalntlfTs  petition  in  which  she 
sets  up  the  indignities  which  she  claims  to 
have  suffered  defendant  filed  an  answer, 
denying  same  and  a  plea  of  a  former  adjudi- 
cation and  condonation.  This  action  was 
filed  June  11,  1908,  and  it  appears  from  the 
evidence  that  on  January  29,  1908,  a  little 
over  four  months  before,  the  district  conrt  of 
Ottawa  county,  Okl.,  rendered  judgment 
against  plaintiff  in  an  action  there  filed  for 
the  same  grounds  as  those  set  up  in  the 
present  case.  Testimony  of  indignities  al- 
leged by  plaintiff  to  have  been  suffered'  by 
her  at  tbe  hands  of  the  defendant  was  ad- 
mitted over  the  objection  of  the  defendant 
of  both  before  the.  date  of  the  former  Judg- 
ment, as  well  as  after,  and  plaintiff's  testi- 
mony discloses  that  she  had  testified  in  the 
former  trial  to  most  of  the  transactions  npon 
which  she  now  relies  to  recover  the  case. 
Upon  thi>  evidence  tbe  court  entered  a  de- 
cree granting  plaintiff  an  absolute  divorce, 
alimony,  and  custody  of  tbe  children.  A 
notice  of  appeal  was  given,  and  a  motion  for 
new  trial  filed  and  overruled  by  the  court, 
and  the  case  has  been  brought  to  this  court 
by  petition  in  error  and  case-made. 


One  of  tbe  errors  alleged  for  which  revers- 
al is  urged  is  the  admission  of  the  evidence 
referred  to.  Counsel  for  plaintiff  take  tbe 
position  in  reference  to  this  proposition  that 
the  doctrine  of  res  judicata  should  not  apply 
in  cases  of  cruelty  In  divorce  actions,  for  the 
reason  that  evidence  of  a  long  course  of 
cruelty  and  abuses  both  prior  to  and  snbse- 
quent  to  an  adjudication  in  a  divorce  action 
might,  taken  together,  render  marriage  bonds 
intolerable,  where  the  subsequent  acts  taken 
alone  would  be  insufScient;  tbat  in  sncb 
cases  the  memory  of  past  abuses  on  the  part 
of  either  spouse  could  not  be  obliterated; 
and  that  hence  prior  acts  were  competent  to 
supplement  the  subsequent  acts,  and  tbat  to- 
gether a  cause  of  action  might  be  sustained. 
Counsel,  however,  do  not  cite  any  authorities 
to  sustain  this  argument,  and  a  diligent 
search  on  our  part  falls  to  discover  such  au- 
thorities. The  court  eeem  to  adhere  nnl- 
formly  to  the  rule  that  a  decree  In  an  action 
of  divorce  between  the  same  parties  for  tbe 
same  causes  of  action  bars  a  re-ezamlnatlon 
of.  the  same  facts  in  a  subsequent  case,  and 
that  it  is  only  when  enough  has  occurred  since 
the  rendition  of  the  first  decree  to  entitle  the 
plaintiff  to  relief  that  a  divorce  will  be 
granted  in  a  subsequent  proceeding.  2  Van 
Fleet's  Former  Adjudication,  (  335,  pp.  712, 
713;  1  Freeman  on  Judgments  (4th  Ed.)  313; 
2  Bishop  on  Marriage,  Divorce,  and  Separa- 
tion, pp.  1589,  1590;  2  Bishop  on  Marriage 
and  Divorce  (14th  Eld.)  p.  766;  Farquar  v. 
Farquar,  20  Ore.  69,  25  Pac.  146,  23  Am.  St 
Rep.  93;  Tllllson  v.  Tillison,  63  Vt  411,  22 
Atl.  531;  Lewis  v.  Lewis,  106  Mass.  30&; 
Dwyer  v.  Dwyer,  26  Mo.  App.  647;  Slade  v. 
Slade,  58  Me.  157;  Thurston  v.  Thurston,  99 
Mass.  39;  Miller  v.  Miller,  160  Mass.  Ill,  22 
N.  E.  765. 

The  following  brief  quotation  taken  from 
a  discussion  by  the  Supreme  Court  of  Ver- 
mont In  the  case  of  Tllllson  v.  TllUson, 
supra.  Is  entirely  applicable  to  the  case  at 
bar.  Referring  to  the  evidence  of  facts 
heard  In  the  former  trial,  the  court  said:  "It 
was  contended  npon  tbe  part  of  the  libelee 
that  it  was  within  tbe  discretion  of  the  court 
to  permit  her  to  introduce  this  evidence. 
There  is  no  reason  why  the  rights  of  parties 
under  the  marriage  contract  shonld  not  rest 
on  as  secure  a  basis  as  mere  property  rights. 
Indeed,  there  are  many  reasons  why  such 
rights  should  be  more  carefully  regarded. 
Nothing  has  been  suggested  why  a  court  in 
its  discretion  simply  because  tbe  case  oa 
trial  happens  to  be  a  divorce  case  should  be 
permitted  to  ignore  the  effect  of  a  judgment 
which,  on  reason  and  authority,  should  be 
held  to  be  conclusive.  To  so  hold  might  pro- 
duce a  state  of  affairs  which  would  become 
intolerable.  To  entitle  the  libelant  to  a  di- 
vorce under  the  ruling  of  the  court  below, 
he  must  not  only  establish  the  adultery  of 
tbe  libelee,  but  also  overcome  this  evidence 
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Introduced  by  her  Id  defense  by  way  of  re- 
crimination. He  may  have  made  out  a  case 
with  the  exception  of  overcoming  this  testi- 
mony; hence  It  was  material,  under  the  de- 
cision of  the  court,  that  his  libel  was  not 
sustained.  For  error  in  admitting  this  evi- 
dence. Judgment  must  be  reversed,  and  the 
case  remanded  for  a  new  triaL" 

The  case  of  Dwyer  v.  Dwyer,  supra,  Is 
likewise  In  point  on  this  proposition.  There 
had  been  two  actions  for  divorce  between 
the  parties  prior  to  the  Instant  case,  the  last 
one  being  determined  in  the  year  1883.  In 
1887  the  wife  brought  another  action,  and 
gave  testimony  that  bad  been  heard  and  con- 
sidered In  the  prior  trials.  On  exception  be- 
ing taken  th»eto,  the  Missouri  Court  of  Ap- 
peals in  the  consideration  thereof  said:  "At 
the  trial  the  plalntUT  gave  evidence  tending 
to  show  the  treatment  by  her  husband  to- 
ward herself  while  she  lived  with  him  in 
1873,  and  tbe  reasons  which  impelled  her 
to  quit  his  place  of  abode;  and  she  admitted 
that  she  testified  to  substantially  the  same 
facts  in  the  former  actions.  The  defendant 
put  in  evidence  against  the  objection  of  tbe 
plaintiff  the  record  of  the  court  in  the  former 
actions,  nnder  that  part  of  the  answer  which 
pleaded  a  former  adjudication.  There  was 
no  error  In  this,  and  It  Is  not  necessary 
to  enlarge  upon  so  plain  a  proposition.  The 
circuit  court  could  not,  and  neither  can  we, 
rejudge  the  jTidgments  of  this  court  in  those 
cases.  Those  Judgments,  whether  well  or  ill- 
founded,  are,  upon  elementary  principles, 
conclusiye  upon  that  court,  upon  this  court, 
and  upon  every  'other  court"  In  the  case  at 
bar  the  court  called  a  Jury  to  which  was 
submitted  certain  questions,  and,  !n  response 
to  one  of  them,  tbe  Jury  answered  without 
specification  that  the  acts  charged  against 
tbe  defendant  occurred  both  before  and  after 
January  29,  1908.  An  Investigation  of  the 
evidence  submitted  leaves  the  matter  uncer- 
tain just  what  acts  oS  which  plaintiff  com- 
plained occurred  before  that  date  and  what 
particular  ones  occurred  subsequent  thereto, 
and  the  condition  of  the  record  is  such  that 
we  are  unable  to  say  that  tbere  is  evidence 
of  acts  occurring  since  tbe  former  adjudica- 
tion which  standing  alone  would  be  suf- 
ficient to  reasonably  sustain  the  Judgment  of 
tbe  trial  court  Tbe  defendant  Is  entitled  to 
bave  presented  to  a  trial  court  which  can 
see  both  parties  and  hear  them  testify  the 
evidence  he  Is  lawfully  required  to  meet  un- 
clouded as  it  was  in  this  trial  by  a  mass  of 
damaging  evidence  which  is  incompetent 
He  may  be  able  to  meet  and  refute  the  legal 
evidence  alone,  but  not  so  when  It  is  inter- 
mingled with  the  incompetent.  Appellate 
courts  labor  under  manifest  disadvantages 
In  attempting  to  give  proper  weight  to  even 
undisputed  evidence — more  so  In  divorce 
than  most  other  kind  of  cases.  Moore  on 
Facts,  i  1279.    The  Judgment  against  jplaln- 


tlff  In  the  former  trial  was  a  conclusive  find- 
ing that  the  defendant  was  not  guilty  of  any 
of  the  acts  which  were  or  might  have  been 
adjudicated  therein.  It  constituted  a  con- 
clusive finding,  binding  on  all  courts  be- 
tween the  same  parties  involving  the  same 
matters  In  the  same  kind  of  an  action  that 
they  did  not  take  place.  Lewis  v.  Lewis, 
supra.  Hence  they  should  not  be  pleaded  or 
proved  in  any  subsequent  case. 

The  judgment  is  reversed,  and  tbe  case 
remanded  to  the  district  court  of  Murray 
county  for  a  new  trial. 

TURNER,  EANB.  and  HATES,  JJ.,  con- 
cur.   WILLIAMS  absmt  and  not  sitting. 


(26  Okl.  87) 

HASKBLL,  Governor,  v.  RBIOQL  et  al. 
(Supreme  Court  of  Oklahoma.    Mardi  22, 1910.) 

(SylUtlnu  by  the  Court.) 

OOUNTIKS    ({    14*)— DlVISION—COHBTBDOTlOW 

OP  Statdtd— Submission  to   Votkbs— Va- 
lidity. 

Section  5,  art  1.  c  26^  Sess.  Laws  1907- 
08,  providing  that  "u  the  object  sought  be  to 
transfer  territory  from  one  county  to  an  ezist- 
Ing  county,  and  if  sixty  per  centum  of  the  votes 
cast  at  said  election  vote  'Yes,'  the  (Joveraor 
shall,  within  ten  days  after  declaring  the  result 
of  said  election,  issue  his  proclamation  calling 
an  election,"  etc.,  as  to  sucn  time,  is  directory. 
(lOi  ^e  voters  of  Hunter  township,  a  part 
of  Kiowa  county,  at  an  election  by  a  60  per 
rent,  majority  voted  to  transfer  said  township 
from  Kiowa  county  to  Tillman  connty,  the  Gov- 
ernor havini;  issued  his  proclamation  after  de- 
claring the  result  of  said  election,  calling  an 
Flection  to  be  held  in  Tillman  county,  at  which 
he  submitted,  not  the  proposition  of  attaching 
Hunter  township,  but  only  a  certain  ^rtion 
thereof.     His  action  in  so  doing  was  void. 

(b)  Although  the  statute  requires  the  Gov- 
ernor within  10  days  after  declaring  the  result 
of  snch  election  to  issue  hia  proclamation,  etc., 
yet  the'  fact  that  through  inadvertence  or  mis- 
apprehension of  tbe  law  he  has  failed  to  do 
so,  that  does  not  relieve  him  of  the  duty  of 
issuing  the  proclamation  as  required  by  law. 
The  statute  imposed  a  duty  which  should  be 
performed  within  the  time  stated,  but  U  not. 
It  yet  remains  a  duty. 

[Ed,  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  |  10;   Dec.  Dig.  §  14.*] 

Error  from  District  Court  Logan  Ooxmty ; 
A.  H.  Huston,  Judge. 

Action  by  O.  B.  Reigel  and  others  against 
O.  N.  Haskell,  Governor.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  Reversed, 
with  directions  to  dismiss. 

S.  W.  Johnson,  Hudson  &  Mounts,  and 
Ledbetter,  Stuart  &  Bell,  for  plaintiff  in 
error.  H.  B.  Asp,  Devereux  &  Hildreth,  and 
Moss,  Turner  &  Mclnnls,  for  defendants  In 
error. 

WILLIAMS,  J.  The  question  essential  for 
determination  in  order  to  dispose  of  this 
case  Is  as  to  Whether  section  5,  art  1,  c.  26, 
Sess.  Laws  1907--08,  p.  278,  providing  that 
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"If  the  object  sought  be  to  transfer  territory 
from  one  coanty  to  an  existing  county,  and 
If  sixty  per  centum  of  the  votes  cast  at 
said  election  vote  'Tes,'  the  Governor  shall, 
within  ten  days  after  declaring  the  result 
of  said  election,  issue  his  proclamation  call- 
ing an  election  to  be  held  In  the  county  to 
which  said  territory  Is  sought  to  be  transfer- 
red, which  said  election  shall  be  held  not 
less  than  thirty  nor  more  than  forty  days 
thereafter,"  Is  mandatory. 

In  the  case  of  Town  of  Grove  v.  Haskell 
et  al.,  104  Pac.  56,  this  court  held  as  to  the 
notice  that  the  clatise,  "such  election  shall 
be  held  under  the  provisions  of  the  election 
laws  of  the  state  and  upon  such  public  notice 
of  the  election  as  the  Governor  in  his  procla- 
mation may  direct"  (section  8,  art  1,  c.  26, 
p.  277,  Sess.  Laws  1907-08),  was  directory. 
This  identical  clause  Is  taken  from  section 
6,  snbd.  a,  art.  17,  Const.  Section  3  also  con- 
tains a  clause  that  "upon  flUng  of  said  peti- 
tion or  iwtltlons,  accompanied  by  affidavits 
mentioned  in  the  preceding  section,  with  the 
Governor,  he  shall,  within  twenty  days  of 
the  filing  of  said  petition  or  petitions,  issue 
his  proclamation  calling  an  dection  to  be 
hdd  in  said  territory  sought  to  be  formed  in- 
to a  new  county,  or  transferred  to  another 
county,  not  less  than  thirty  nor  more  than 
sixty  days  from  the  date  of  his  prodama- 
tlon."  Then  follows  the  companion  provision 
directing  the  mode  of  procedure  of  a  public 
officer,  as  construed  In  the  case  of  Town  of 
Grove,  supra.  If  that  clause  relating  to  no- 
tice is  merely  directory,  why  should  the  pre- 
ceding provision  as  to  the  time  in  which  the 
notice  shall  be  issued  not  also  be  directory? 
Is  it  not  more  essential  that  the  provision 
for  the  giving  of  notice  be  more  directly 
complied  with  in  order  that  all  'the  electors 
residing  within  such  proposed  territory  may 
have  an  opportunity  to  participate  in  the 
election  and  express  their  will  on  the  ques- 
tions submitted  than  the  provision  prescrib- 
ing that  the  public  officer  should  act  within 
a  certain  time?  "Where  a  statute  specifies 
the  time  within  which  a  public  officer  is  to 
perform  an  official  act  affecting  the  rights 
and  duties  of  others,  it  will  be  considered 
as  directory  merely,  unless  the  nature  of 
the  act  to  be  performed,  or  the  language 
used  by  the  Legislature,  shows  that  the  des- 
ignation of  the  time  was  Intended  as  a  limi- 
tation of  the  power  of  the  officer."  Paine 
on  the  Law  of  Elections,  1888,  f  909,  p.  207; 
Black  on  Interpretation  of  Laws,  pp.  343- 
346;  8  Lewis'  Sutherland,  Statutory  Con- 
struction (2d  Ed.)  i  612,  p.  1117;  Endlich 
on  Intopretatlon  of  Statutes,  1888,  S  437,  p. 
618.  The  cases  of  Dishon  v.  Smith,  Co. 
Judge,  10  Iowa,  212,  and  People  v.  Cook,  14 
Barb.  250,  Id.,  8  N.  Y.  67,  59  Am.  Dec.  451, 
relate  to  election  cases,  the  former  Involv- 
ing a  county  seat  See,  also,  Colt  et  al.  v. 
Eaves,  12  (X>nn.  243;  Walker  et  aL  T.  Chap- 
man, Governor,  etc.,  22  Ala.  116;  Com'rs 
Court  of  Limestone  (3ounty  t.  Jno.  D.  Bather 


et  al.,  48  Ala.  433;  Hart  v.  Plum,  14  CaL 
149;  Pond  V.  Negus  et  aL,  3  Mass.  230,  3 
Am.  Dec.  131;  People  ex  rd.  v.  Town  of  Fair- 
bury,  SI  III.  149;  Gale  ▼.  Mead  &  Seely,  2 
Denlo.  (N.  T.)  160;  Heath's  C!ase,  3  HIU 
(N.  Y.)  42;  State  v.  Smith,  22  Minn.  218; 
Edwards  v.  Hall,  30  Ark.  37;  Sackett  T.  State 
ex  rel.,  74  Ind.  486;  Norris  et  al.  v.  Gross, 
SecreUry  of  State,  105  Pac.  1000. 

The  only  case  cited  by  the  defendants  in 
error  In  support  of  the  contention  that  the 
statute  is  mandatory  is  that  of  (Jossard  t. 
Vaught  et  al.,  10  Kan.  (2d  Ed.  p.  129)  162. 
Section  5,  c.  26,  (Sen.  St  Kan.  1868,  relating 
to  county  seats,  declares:  "The  elections  pro- 
vided for  in  this  act  shall  be  held  within 
fifty  days  after  the  presentation  of  the  peti- 
tion therefor ;  and  the  county  commlssionen 
shall  cause  thirty  days'  notice  of  such  elec- 
tion to  be  given,  by  publication  in  one  or 
more  newspapers  published  in  the  county,  or 
by  posting  written  or  printed  notices  at  the 
several  voting  places  In'  the  county."  In 
construing  this  section  the  Supreme  Court 
of  Kfuisas  said  (Gossard  t.  Vaught,  supra): 
"It  Is  an  old  rule  that  time  and  place  are 
of  the  substance  of  an  election.  This  has 
its  exceptions  and  limitations.  Yet  when 
the  Legislature  has  named  a  day  on  which 
an  election  shall  be  held,  an  election  on  any 
other  day  is  void  and  confers  nothing.  So^ 
when  the  proper  authorities  have  designated 
certain  places  for  the  polls,  an  unnecessary 
removal  to  remote  places  will  vitiate  the 
election.  There  the  Legislature  has  not 
named  the  day  of  the  month,  but  It  has 
placed  bounds  within  which  it  must  be  held, 
not  less  than  30,  that  bdng  the  time  of  pub- 
lication of  notice,  nor  more  than  50,  days 
from  the  presentation  of  the  petition."  It 
will  be  observed  that  the  foregoing  case  Is 
based  upon  the  ground  that  the  statute  re- 
lates to  the  time  of  holding  the  election,  and 
not  to  the  time  within  which  the  nottce  or 
proclamation  should  be  given.  Whilst  it  la 
a  general  rule  that  the  statutes  designating 
the  time  for  the  holding  of  an  election  are 
construed  to  be  mandatory,  yet  the  converse 
is  true  as  to  the  time  within  which  notice 
shall  be  given.  It  follows  that  the  Kansas 
case  harmonizes  with  the  rule  hereinbefore 
announced,  and  is  not  an  authority  in  point 
to  the  ^ect  that  section  6,  art  1,  c.  26k 
supra,  should  be  construed  to  be  mandatory. 
Neither  the  nature  of  the  act  to  be  performed 
nor  the  language  used  by  the  Legislature 
shows  that  the  designation  of  the  time  with- 
in which  the  proclamation  was  to  issue  was 
Intended  as  a  limitation  of  the  power  of  the 
Governor.  Therefore  such  statute  Is  merely 
directory. 

Ciounsel  for  the  def^idants  in  error  in  thrir 
brief  say:  "It  is  conceded  that  mandamus 
will  not  issue  to  control  the  action  of  the 
Governor  in  a 'matter  of  discretion,  but  the 
defendants  contend  tliat  the  duty  of  the 
Governor  to  call  an  election  in  accordance 
with  the  petition  Is  ministerial  and  manda- 
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tory,  not  discretionary.  If  It  ts  tme  that  the 
Governor  yet  has  the  right  to  act  In  obe- 
dience to  the  petition  upon  the  part  of  Hun- 
ter township  to  attach  itself  to  Tillman 
county,  and  the  election  held  therein  for  that 
purpose,  by  calling  the  election  In  Tillman 
county  to  accept  all  of  the  petitioning  and 
voting  territory,  and  to  call  the  election  for 
a  new  county  In  obedience  to  the  defendants' 
petition,  and  the  time  when  those  two  du- 
ties arose  have  no  Influence  upon  their  ex- 
ercise, then  it  is  true  that  mandamus  would 
not  He  to  compel  the  Governor  to  do  one  or 
the  other."  Ck>unsel  for  all  .parties  concede 
that  the  Governor's  action  In  calling  the  elec- 
tion In  Tillman  county,  submitting  a  differ- 
ent proposition  to  the  voters  of  said  county 
than  was  voted  on  in  that  portion  of  Kiowa 
county  described  as  Hunter  township,  is 
void.  In  this  we  agree.  It  is  further  In- 
sisted, however,  that  the  Governor  in  call- 
ing such  election  ezbansted  his  authority. 
With  this  we  do  not  concur.  In  the  case  of 
State  ex  rel.  Reybum  et  al.  ▼.  Ringo,  Coun- 
ty Clerk,  etc.,  42  Mo.  App.  116,  the  court 
said :  "We  are  asked  (by  mandamus  proceed- 
ing^ to  compel  the  respondent,  who  is  derk 
of  the  county  court  of  Ray  county,  to  pro- 
ceed under  section  5506,  Rev.  St  1879,  and 
Lews  1887,  p.  180,  to  cast  up  the  vote  given 
at  an  election  In  said  connty  held  therein 
under  the  local  option  law  of  1887  for  the 
purpose  of  determining  whether  liquors  could 
be  sold  In  said  county.  The  facts  are  these : 
An  election  under  the  local  option  law  was 
beld  in  Ray  county  on  the  0th  day  of  Au- 
gust, 1887.  Within  five  days  thereafter,  the 
respondent,  as  clerk  of  the  connty  court,  at- 
tempted to  cast  up  sudi  vote,  as  is  provided 
In  section  6506,  Rev.  St.  1879.  By  such  cast- 
ing np,  the  law  appeared  to  have  been  adopt- 
ed by  a  majority  vote,  and  It  was  so  entered 
In  the  county  court  record.  This  counting  of 
the  vote  and  determination  that  the  law  had 
been  carried  was  afterwards  decided  by  this 
court  to  be  irregular  and  invalid.  State  v. 
Macklln,  41  Mo.  App.  99,  wherein  it  was  held 
tfaat  the  vote  had  not  yet  been  connted  in  the 
manner  directed  by  the  statute.  To  the  al- 
ternative writ  now  issued  the  return  of 
the  respondent  admits  all  the  material  alle- 
gations, but  alleges  as  a  reason  why  the  writ 
should  not  be  made  absolute  that  the  five 
days  allowed  by  law  in  which  said  vote 
should  be  cast  np  has  long  since  expired,  and 
that  he  Is  now  without  warrant  of  law  to 
cast  It.  We  are  thus  called  upon  to  decide 
whether  the  omission  of  the  clerk  to  cast  the 
rote  within  the  time  limited  by  the  law  bars 
or  prevents  Its  being  done  afterwards.  The 
statute  is  as  follows:  'Sec.  5506.  The  derk 
of  each  connty  conrt  shall,  within  five  days 
after  the  close  of  exuA  election,  take  to  his 
assistance  two  Justices  of  the  peace  of  his 
county,  or  two  Judges  of  the  connty  court, 
and  examine  and  cast  up  the  votes  given. 


*  •  * '  We  are  not  in  doubt  as  to  what  is 
the  proper  construction  of  this  section.  Its 
true  meaning  Is  this:  That,  to  the  end  that 
there  may  be  no  unnecessary  delay  In  the  re- 
sult of  an  election,  the  derk  is  commanded 
to  ascertain  that  result  within  five  days. 
The  statute  does  not  go  to  the  election,  but 
merely  to  the  action  of  the  derk.  It  imposes 
upon  him  a  duty  which  he  ought  to  perform 
as  directed,  but  it  nowhere  attempts  to  re- 
lieve him  of  that  duty  in  case  he  falls  to 
perform  it  within  the  time  stated.  In  other 
words,  the  statute  does  not  absolve  him  from 
performing  this  Important  duty  merely  for 
the  reason  that  he  failed  to  perform  it  as 
he  should  have  done.  This  statute  enacts 
two  things — one,  a  duty;  the  other,  a  time 
for  its  performance.  The  duty  mnst  be  per- 
formed as  required  by  the  statute.  It  should 
be  done  within  the  time  commanded,  that  he 
win  thereby  be  excused  from  performance 
afterwards.  If  there  was  any  good  reason 
for  such  construction,  we  would  give  it  ef- 
fect, but.  In  the  absence  of  any,  we  shall  not 
do  so,  espedally  as  such  Interpretation  of 
the  law  would  nullify  dectiona  in  all  cases 
where  npon  any  cause  the  time  had  passed 
without  performance.  The  case  shows  that 
respondent  endeavored  to  perform  his  duty 
as  he  understood  it,  and  we  are  not  indlned 
to  permit  an  honest  misconstruction  of  the 
statute  to  abrogate  the  dection.  A  peremp- 
tory writ  will  be  awarded." 

In  this  case  no  opinion  is  expressed  as  to 
whether  the  defendants  In  error  could  main- 
tain this  action  or  as  to  the  district  court 
of  Logan  county  having  Jurisdiction  to  ren- 
der a  Judgment  awarding  a  writ  of  manda- 
mus against  the  plalntitT  in  error,  the  Gov- 
ernor, supervising  or  controlling  in  any  way 
his  action  in  matters  Involving  ministerial 
action. 

The  Judgment  of  the  lower  conrt  is  revers- 
ed, with  instructions  to  dismiss  the  petition. 
All  the  Justices  concur. 

(25  Okl.  798) 

CONTINENTAL  GIN  CO.  v.  HUFP  et  aL 
(Supreme  Court  of  Oklahoma.    March  8,  1910.) 

(BifUabiu  ly  the  Court.) 

1.  Appeai.  ano  BaEOR  (S  780*)— Dismissai.. 

If  the  Interests  of  tnose  who  are  bronj^t 
into  the  appellate  proceedings  as  parties  will  be 
injuriously  affected  by  a  reversal  or  modifica- 
tion of  the  final  order  complained  of,  wlthont  a 
reopening  of  the  case  as  to  the  other  parties  as 
to  whose  interest  the  order  has  become  final  by 
a  failure  to  appeal,  the  appeal  will  be  dismissed. 
[E<d.  Note.— For  other  cases,  see  Appeal  and 
Error,  CJent  Dig.  |  8121 ;   Dec.  Dig.  {  780.*] 

2.  Apfbal  ano  Ebbob  (|  886*)— DiskissaIt- 
Want  oi-  Necessary  Pabttks. 

Where,  in  an  action  against  all  of  the  mak- 
ers jointly  and  not  seTerally  liable  on  a  promis- 
sory note,  a  joint  demurrer  of  all  the  defendants 
to  plaintiff's  petition  la  sustained,  and  an  appeal 
therefrom  is  taken,  bat  only  one  of  the  defend- 
ants is  made  a  party  thereto,  the  appeal  will  be 
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dismissed,  for  the 'reason  that  the  remalniog  de- 
fendants are  necessary  parties  to  the  appeal. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J  1870;   Dec.  Dig.  §  336.»] 

Error  from  Murray  County  Court;  Harry 
W.  Fielding,  Judge. 

Action  by  the  Continental  Oln  Company 
against  G.  W.  Huff  and  others.  A  demurrer 
to  the  petition  was  sustained,  and  plaintiff 
brings  error.    Dismissed. 

B.  H.  Epperson,  for  plaintiff  in  error.  HUl 
&  Latimer,  for  defendants  in  error. 

HAYES,  J.  This  Is  an  action  by  plaintiff 
In  error  on  a  promissory  note  against  G.  W. 
Huff,  J.  A.  Dean,  O.  W.  Kerbo,  J.  A.  Smith, 
Jess  Luster,  W.  H.  Moore,  and  T.  M.  Lattl- 
more  as  joint  makers  thereof.  This  proceed- 
ing tn  error  Is  taken  from  and  to  review  an 
order  of  the  trial  court  sustaining  a  general 
demurrer  of  defendants  to  plaintiff's  petition. 
,  A  motion  to  dismiss  this  proceeding  In  error 
has  been  filed  by  defendant  T.  M.  Lattlmore, 
In  which  a  dismisaal  of  this  proceeding  Is 
urged  upon  several  grounds.  It  will  be  un- 
necessary to  notice  all  of  them,  since  for  the 
reasons  hereinafter  mentioned  the  cause  must 
be  dismissed.  Defendant  T.  M.  Lattlmore, 
within  one  year  after  the  entry  of  the  order 
appealed  from,  by  his  attorneys,  waived  the 
Issuance  of  summons  In  error  and .  service 
thereof,  and  entered  bis  appearance,  but  no 
summons  In  error  has  ever  been  issued  or 
served  upon  the  other  defendants  In  error, 
nor  has  any  appearance  been  entered  by 
them,  and  more  than  one  year  has  now  elaps- 
ed since  the  entry  of  the  order  appealed  from. 

The  first  question  presented  Is:  Are  the 
defendants  below  who  have  not  been  served 
or  entered  their  appearance  here  necessary 
parties  to  the  appeal?  Mr.  Chief  Justice  Bur- 
ford  in  Outcalt  V.  Collier,  8  Okl.  473,  58  Pac. 
642,  states  the  general  rules  for  determining 
this  question  In  the  following  language :  "(1) 
All  persons  who  are  parties  to  the  proceed- 
ings In  the  trial  court,  and  whose  Interests 
will  be  adversely  affected  by  a  reversal  of 
the  Judgment,  must  be  brought  into  the  ap- 
pellate proceeding.  (2)  If  the  interests  of 
those  who  are  brought  into  the  appellate  pro- 
ceedings as  parties  will  be  injuriously  affect- 
ed by  a  reversal  or  modification  of  the  Judg- 
ment complained  of,  without  a  reopening  of 
the  case  as  to  other  parties  as  to  whose  in- 
terests the  Judgment  has  become  final  by  the 
failure  to  appeal,  the  appeal  will  be  dismiss- 
ed." This  statement  of  the  general  rules  ap- 
plicable to  the  determination  of  necessary 
parties  to  an  appeal  has  been  several  times 
approved  and  followed  by  this  court  Strange 
v.  Crlsmon,  98  Pac.  937;  Board  of  Commis- 
sioners et  al.  V.  Lemley,  101  Pac.  109 ;  Wels- 
bender  et  al.  v.  School  District.  103  Pac.  639. 
Testing  the  case  at  bar  by  these  rules,  should 
the  appeal  be  dismissed?    The  order  sustain- 


ing the  demurrer  has  become  final  as  to  those 
defendants  who  have  not  been  made  parties 
to  this  appeal,  for  the  reason  that  the  time 
within  which  to  perfect  an  appeal  therefrom 
has  expired.  No  proceeding  for  reversing,  va- 
cating, or  modifying  a  final  order  shall  be 
commenced  unless  within  one  year  after  the 
making  of  the  final  order  complained  of.  Sec- 
tion 6082,  Comp.  Laws  Okl.  1909.  An  order 
sustaining  a  demurrer  is  a  final  order  within 
the  meaning  of  this  section  of  the  statute. 
When  a  trial  court  sustains  a  demurrer,  the 
complaining  party  may  Immediately  bring  the 
order  to  the  Supreme  Court  for  review.  Sec- 
tion 6067,  Comp.  Laws  Okl.  1900.  But  It 
must  be  brought  within  one  year  from  the 
making  of  the  order.  Blackwood  v.  Shaffer, 
44  Kan.  273,  24  Pac.  423. 

The  note  whldi  is  the  basia  of  this  action 
is  in  form  a  Joint  note,  but  it  is  alleged  in 
the  petition  that  all  the  makers  thereof  re- 
ceived the  consideration  for  which  It  was 
executed.  By  reason  of  section  1119  of  the 
Compiled  Laws  of  Oklahoma  of  1909,  the 
promise  of  the  maker  must  therefore  be  pre- 
sumed to  be  Joint  and  several.  Plaintiff  could 
have  brought  his  action  against  any  one  of 
the  makers  Instead  of  all,  as  was  done,  and. 
under  the  provisions  of  the  Code  of  this  state, 
he  might,  after  having  brought  his  action 
against  all,  and  having  failed  to  obtain  serv- 
ice upon  some  of  them,  have  proceeded  against 
those  served  in  the  same  manner  as  if  they 
were  the  only  defendants,  and  a  Judgment 
against  one  or  more  of  them  would  not  be  a 
bar  against  those  not  served,  and  an  appeal 
could  be  taken  from  a  Judgment  against  some 
of  the  makers,  without  making  those  against 
whom  no  Judgment  was  taken  parties  to  the 
appeal.  Outcalt  v.  Collier,  supra.  But  plain- 
tiff chose  to  prosecute  his  action  against  all 
the  makers  of  the  note,  and  the  order  here 
complained  of  was  made  upon  the  Joint  de- 
murrer of  all  the  defendants,  and  they  are- 
therefore  each  and  all  parties  to  the  order. 
This  court  is  without  power  to  reverse,  va- 
cate, or  modify  it  as  to  any  of  those  defend- 
ants who  have  not  been  served  with  summons 
in  error,  and  have  not  entered  an  appearance, 
for  it  has  no  Jurisdiction  of  their  persons.  If 
the  court  could  examine  the  assignment  urg- 
ed, and  should  find  that  plaintiff's  petition 
states  a  cause  of  action,  and  the  order  sus- 
taining the  demurrer  should  be  reversed,  a 
reversal  could  be  made  only  as  to  the  defend- 
ant who  is  now  before  the  court,  but  that 
could  not  be  done  without  prejudice  to  bis 
rights  in  the  absence  of  his  codefendants.  If 
plaintiff  cannot  by  amendment  to  his  petition 
strengthen  his  cause  of  action,  and  it  is  rea- 
sonable to  presume  that  be  cannot  do  so,  or 
he  would  have  amended  his  petition  before 
bringing  this  proceeding,  defendants  are  en- 
titled to  a  Judgment  on  the  order  sustaining 
the  demurrer.  But  if  this  court  should  hold 
that  the  petition  now  states  a  cause  of  ac- 
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don.  and  sbonld  reverse  the  cause  as  to  the 
defendant  who  Is  now  before  It,  and  plaintiff 
should  establish  by  evidence  the  allegations 
of  his  petition,  he  wonld  be  entitled  to  and 
would  obtain  a  Judgment  against  this  defend- 
ant. On  any  Judgment  on  this  note  that  this 
defendant  may  be  required  to  pay,  he  wonld 
be  entitled  to  contribution  from  his  Joint 
makers ;  but  his  Joint  makers  would  have  a 
Judgment  discharging  them  from  any  liabil- 
ity. 

It  Is  therefore  apparent  that  a  reversal  of 
the  order  of  the  trial  court  could  not  be  made, 
with  only  the  present  defendant  before  the 
court,  wlQiont  prejudice  to  his  rights  and  the 
motion  to  dismiss  should  be  sustained. 

DDNN,  O.  J.,  and  TURNER  and  KANE, 
33.,  concurring.  WILLIAMS,  J.,  not  partici- 
pating. 


(25  Okl.  707) 

FARRIMOND  et  al.  v.  COALGATB  SCHOOL 

DIST. 
(Sapreme  Court  of  Oklahoma.    March  6,  1910l) 

(Syllabut  hy  the  Court.) 
Schools  and  Schooi,  Districts  (8  111*)— Re- 

STBAiNiNo  Acts  op  School  OrtiCERs. 
A  taxpayer  and  citizen  of  a  sctiool  district 
having  children  of  school  age  cannot  maintain 
an  action  against  the  officers  of  Baid  district 
calling  in  question  the  propriety  of  their  public 
acts  upon  the  ground  that  the  act  complained 
of  will  make  it  less  convenient  for  him  to  send 
his  children  to  school. 

[Rd.  Note.— Fop  other  eases,  see  'Schools  and 
School  Districts,  Cent.  Dig.  i  266 ;  Dec.  Dig.  i 

Error  from  District  Court,  Coal  County; 
A.  T.  West,  Judge. 

Action  by  Joe  Farrimond  and  others 
against  the  Coal  gate  School  District  Judg- 
ment for  defendant,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

C.  M.  ThreadgiU,  for  plaintlA  In  error. 
Fooshee  &  Branson,  for  defendant  in  error. 

KANE,  J.  This  Vas  an  action  com- 
menced by  Joe  Farrimond,  William  Few- 
Ister,  N.  J.  Oockbum,  J.  T.  Walters,  C.  W. 
Jones,  D.  A.  Tate,  Jasper  Strange,  B.  M. 
Jones,  R.  T.  McKinney,  W.  J.  Briscoe,  and 
C.  EX  Gill,  whom  It  is  alleged  are  qualified 
school  electors  and  taxpayers  of  the  Coalgate 
school  district,  as  plaintiffs,  against  the  Coal- 
gate  school  district,  as  defendant,  wherein 
it  is  prayed  that  the  court  require  the  de- 
fendant to  appear  and  answer,  and,  after 
bearing,  the  plaintiffs,  be  g^lven  Judgment  for 
the  onnulhnent  of  a  certain  order  made  by 
the  defendant  in  annexing,  or  attempting  to 
annex,  certain  outlying  territory,  and  mak- 
ing It  a  part  of  the  Coalgate  school  district, 
and  it  is  further  prayed  that  aald  order  of 
the  board  of  education  be  set  aside  and  held 
for  naught,  and  that  the  board  be  restrained 
from  exercising  any  authority  over  the  out- 


lying territory.  A  demurrer  was  filed  to  the 
petition  upon  the  ground  (1)  that  the  amend- 
ed petition  does  not  state  a  cause  of  action 
In  favor  of  the  plaintiffs  or  any  of  them 
against  the  defendant;  (2)  that  It  appears 
on  the  face  of  the  petition  that  the  plaintiffs 
have  no  capacity  to  maintain  this  action. 
The  cause  coming  on  to  be  heard  upon  this 
demurrer,  the  same  was  sustained,  and, 
plaintiffs  refusing  to  plead  further,  the  cause 
was  dismissed  To  reverse  the  order  dks- 
mlsslng  the  cause,  this  proceeding  in  error 
was  commenced. 

The  groimds  on  which  counsel  for  plain- 
tiffs In  error  contend  they  have  a  right  to 
maintain  this  action  are  stated  by  blm  in 
his  brief  as  follows:  "The  suit  is  brought 
for  the  purpose  of  having  the  act  of  the 
board  of  education  of  the  city  of  Coalgate 
annexing  certain  outlying  territory  to  said 
city  of  Coalgate  to  the  Coalgate  school  dis- 
trict, and  the  Interest  the  plaintiffs  have  in 
the  subject-matter  of  the  suit  is  that  they 
(except  Joe  Farrimond,  William  Fewlster, 
and  W.  J.  Briscoe)  are  residents  of  the  said 
outlying  territory,  which  was  attempted  to 
be  annexed;  that  they  are  taxpayers;  that 
they  are  school  electors,  and  that  they  have 
children  to  send  to  school ;  that  N.  J.  Cock- 
burn,  J.  T.  Walters,  D.  A.  Tate,  Jasper 
Strange,  and  R.  T.  McKinney  live  In  the  out- 
lying territory  which  was  taken  from  school 
district  No.  22  and  annexed  to  the  Coalgate 
school  district;  and  that  It  Is  impractical  for 
them  to  send  their  children  across  Caney 
Creek  into  Coalgate  to  school.  It  Is  a  ques- 
tion of  their  best  Interest  In  educating  their 
children.  It  is  the  same  question  Involved 
with  the  plaintiffs  living  in  that  part  of  the 
outlying  territory  taken  from  school  district 
No.  23.  They  need  a  neighborhood  school 
to  serve  their  best  Interest  in  educating 
their  children.  There  Is  no  obligation  more 
sacred  than  the  obligation  of  educating  one's 
children,  and  this  obligation  is  a  personal 
and  private  obligation,  and  such  an  interest 
that  no  one  can  say  that  it  is  common  to  oth- 
ers, and  therefore  an  interest  that  the  public 
bold  not  In  common."  The  question  then  be- 
fore this  court,  boiled  down.  Is:  May  a 
private  citizen,  simply  because  he  Is  a  tax- 
payer and  citizen  of  a  school  district,  having 
children  of  school  age,  challenge  the  public 
officers  of  such  district  to  meet  him  in  the 
courts  of  Justice  to  defend  their  official  acts, 
upon  the  ground  that  the  acts  complained  of 
make  it  less  convenient  for  him  to  send  his 
children  to  school? 

Upon  the  authority  of  Thompson  et  al.  ▼. 
Haskell,  Governor,  102  Pac.  700,  this  ques- 
tion must  be  answered  In  the  negative.  In 
that  case  Mr.  Justice  Williams,  In  dis- 
tinguishing It  from  Kellogg  v.  School  Dis- 
trict, 13  Okl.  285,  74  Pac.  110,  and  cases  of 
that  class,  says:  "The  case  of  Kellogg  v. 
School  District  No.  10.  supra,  does  not  ap- 
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pear  to  go  to  the  extent  of  permitting  private 
indlridualB  to  restrain  public  ofBcers  to  cor- 
rect purely  public  -wrongs,  but  to  restrict  the 
right  of  a  priyate  tDdiyldnal  to  that  class  of 
cases  which  InTOives  the  creation  of  debts 
Illegally  against,  or  the  wrongful  expendi- 
ture of  moneys  of,  the  taxpayers."  The  case 
at  bar  does  not  belong  to  that  class  of  cases 
which  involve  the  creation  of  debts  illegally 
against,  or  the  wrongful  expenditure  of 
moneys  of,  the  taxpayers.  It  involves  a  dis- 
pute between  the  officers  of  the  school  dis- 
trict and  some  of  the  taxpayers  therein  over 
the  formation  of  a  school  district  suitable 
to  the  convenience  of  the  complainants.  "To 
allow  any  citizen  to  litigate  with  public  of- 
ficers the  propriety  of  their  acta  exposes 
them  to  constant  litigation.  If  one  may,  so 
may  another.  If  one  aot  may  be  litigated, 
so  may  all;  and  so  the  time,  attention,  and 
thought  of  the  officer  (will  be)  diverted  from 
the  duties  of  his  office  to  the  defense  of  har- 
assing suits."  Mr.  Justice  Brewer  in  the 
case  of  Bobbett  v.  State  ex  rel.  Dreeher,  10 
Kan.  9. 

The  judgment  of  the  court  below  Is  af- 
firmed. 

DUNN,   C.  J.,  and  WILLIAMS,  HATBS, 
and  TUBNEIB,  JJ.,  concur. 


(25  Okl.  788) 

HBEBING  ft  YOUNG  v.  WEST  et  al. 
(Supreme  Court  of  Oklahoma.    March  8*  1910.) 

(8vUaiu»  (y  the  Oomrt.) 

Rbfebencb  ({  100*>— Filing  Bbpobt— Waiv> 

KB  OF  Objections. 

Where  the  report  of  a  referee  appointed  by 
the  court  to  report  the  law  and  facts  In  the 
'  ease  la  filed  after  the  time  set  in  his  order  of 
appointment,  and  the  party  against  whom  judg- 
ment is  rendered  appears  in  court  after  the  fil- 
ing thereof  and  excepts  generally  to  ita  con- 
firmation, and  on  the  next  day  files  motion  to 
set  aside  the  order  of  confirmation  for  the  pur- 
pose of  excepting  thereto,  which  is  overraled, 
and  does  not  raise  the  question  of  such  report 
being  filed  out  of  time  until  after  judgment  is 
rendered  on  said  report,  it  will  be  presumed 
that  such  objection  is  waived. 

[Ed.  Kate.— For  other  cases,  see  Beference, 
Dec.  Dig.  i  100.*] 

Error  from  District  Court,  Boger  Mills 
County;    O.  A.  Brown,  Judge. 

Action  by  Herring  ft  Young  against  John 
H.  West  and  Mllo  Burlingame.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 

R.  E.  Echols  and  W.  B.  Merrill,  for  plain- 
tiffs in  error.  D.  W.  Tracey,  for  defendants 
in  error. 


TUBJNEE,  J.  On  August  18,  1905,  plain- 
tiffs in  error.  Herring  &  Toung,  sued  defend- 
ants in  error,  John  H.  West  and  Milo  Burlin- 
game, in  the  district  court  of  Roger  Mills 


county.  After  answer  In  the  nature  of  a 
cross-petition  and  reply  thereto  filed,  the 
court  on  April  19,  1906,  tielng  of  opinion  that 
a  trial  of  the  issues  necessitated  an  exami- 
nation of  mutual  accoimts  between  the  par- 
ties,  by  consent  referred  the  same  to  a  ref- 
eree both  as  to  law  and  facts  involved,  witb 
instructions  to  make  full  and  final  report  at 
the  next  regular  term  of  the  court.  Prior 
thereto,  on  August  1,  1906,  pursuant  to  said 
order,  both  parties  announcing  ready  for  trial, 
the  referee  proceeded  to  hear  the  evidence 
and  arguments  of  counsel,  and  on  October 
29,  1907,  the  same  being  the  second  day  of 
the  third  term  thereafter,  filed  his  report  in 
the  cause ;  two  terms  of  court  having  inter- 
vened since  the  making  of  said  order.  On  the 
same  day  defendants  were  given  until  the 
Ist  day  of  the  next  term  to  file  objections  to 
the  report  On  January  20,  1908,  being  one 
of  the  days  of  said  October  term,  defendants 
filed  motion  to  confirm  the  report  of  the  ref- 
eree, which  was  accordingly  done  on  January 
27,  1908,  same  being  the  Ist  day  of  the  Jan- 
uary term  of  said  court,  to  which  order  plain- 
tiffs excepted.  On  the  next  day  by  leave 
plaintiffs  filed  motion  to  set  aside  the  order 
confirmUig  the  referee's  report  for  the  pur- 
pose of  exciting  thereto,  which  was  over- 
ruled, and  on  February  6,  1908,  filed  motion 
to  vacate  the  judgment,  on  the  ground  that 
the  same  was  not  filed  within  the  time  set 
by  the  order,  which  was  also  overruled  and 
plaintiffs  bring  the  case  here.  They  assign 
that  the  court  erred  in  overruling  their  mo- 
tion to  vacate  the  judgment  We  do  not 
think  so,  and  are  of  the  opinion  that  plain- 
tiffs' acts  should  be  declared  in  effect  a  con- 
sent to  the  extension  of  time  taken  by  the 
referee,  or,  to  put  it  as  stated  in  Bradford 
V.  Gllne,  12  Okl.  339,  72  Pac.  869,  a  waiver 
of  the  objection  that  the  report  was  filed  out 
of  time.  As  in  that  case,  so  in  this,  no  objec- 
tion was  raised  to  the  report  being  filed  out 
of  time  until  after  judgment  was  tendered. 
The  court  there  held  such  objection  waived, 
and  so  we  do  here  for  the  same  reasoii.  The 
court  in  passing  said:  "It  is  a  universal  rule, 
which  we  think  obtains  In  all  courts,  that 
an  objection  of  this  kind  must  be  made  and 
the  attention  of  the  court  challenged  to  the 
matter  at  the  time,  or  It  cannot  subseauently 
be  a  ground  or  a  claim  of  error.  We  think 
there  Is  no  doubt  that  the  filing  a  referee's 
report  within  the  time  required  by  the  order 
of  his  appointment  is  something  that  the  par- 
ties to  litigation  may  waive,  and,  if  their  con- 
duct is  such  as  to  reasonably  raise  the  pre- 
sumption in  the  mind  of  the  court  that  It 
is  waived,  they  are  bound  thereby,  and  es- 
topped from  subsequently  denying  it" 

Such,  in  effect,  was  the  holding  of  the  court 
in  Sleker  v.  Pracht,  39  Kan.  621,  18  Pac.  71& 
There  the  report  of  the  referee  was  made 
and  filed  after  the  intervention  of  a  regular 
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term  of  conrt  between  the  order  of  reference 
and  the  filing  of  the  report,  without  &ny  or- 
der hHTtng  been  made  at  the  intervening 
term  continuing  the  reference  or  extending 
the  time  within  which  to  file  the  report.  Ex- 
ceptions were  filed  thereto,  but  overruled, 
the  report  approved,  and  judgment  rendered 
In  favor  of  Pracht  and  against  Sleker  for 
the  amount  found  due  by  the  referee.  A  mo- 
tion for  new  trial  was  filed  and  overruled, 
and  the  cause  appealed.  One  of  the  assign- 
ments made  in  the  brief  was  tliat  the  report 
was  not  filed,  at  the  next  term  after  the  ap- 
pointment of  the  referee.  The  court  held  that 
the  objection  came  too  late,  and,  in  elTect,  that 
plaintiff  in  error  had  consented  to  an  exten- 
sion of  the  time  taken  by  the  referee,  and  for 
that  reason  had  waived  any  error  on  tliat 
point  In  passing  the  court  said:  "We  think 
tliat  the  plaintiff  in  error  is  not  in  a  position  to 
now  take  advantage  of  the  failure  to  report 
at  the  next  succeeding  term,  even  if  it  was 
essential  that  the  referee  should  either  re- 
port, or  that  the  court  should  continue  the 
reference  by  an  extension  of  time  within 
which  a  report  was  to  be  made.  The  facts 
were  as  well  known  then  as  now ;  and  the 
plaintiff  in  error,  without  objection  so  far  as 
we  know,  proceeded  to  contest  the  matter 
before  the  referee,  and  then,  for  the  first 
time  (induced,  we  have  no  doubt,  by  the  ad- 
verse report),  raised  the  objection  now  in- 
sisted upon.  It  is  too  late."  And  in  the  sylla- 
bus said:  "After  parties  to  an  action  have 
submitted  their  whole  case  to  a  referee  with- 
out objection,  it  is  then  too  late  for  the  losing 
party  to  insist  that  a  regular  term  of  the 
court  had  intervened  between  the  order  of 
reference  and  the  report,  at  which  no  order 
was  made  continuing  the  reference,  or  ex- 
tending the  time  for  a  reiport,  and  that,  for 
this  reason,  the  referee  had  no  Jurisdiction." 
In  Robinson's  Will,  53  Misc.  Rep.  171,  104 
N.  T.  Snpp.  688,  the  third  paragraph  of  the 
syllabus  reads:  "The  provisions  of  Code  Civ. 
Proc.  i  1019,  that  a  referee  shall  report  with- 
in 60  days  from  the  submission  of  the  cause 
may  be  waived  by  the  conduct  of  the  parties." 
In  this  case  the  court  said:  "The  time  of  the 
referee  to  report  •  *  *  is  deemed  extended 
by  such  conduct  of  the  parties  as  in  fairness 
should  estop  the  litigant  from  taking  ad- 
rantage  of  the  strict  letter  of  the  law."  See, 
also,  om  V.  Clark,  81  Misc.  Rep.  337,  66  N. 
1.  Supp.  406. 

In  the  Instant  case  it  affirmatively  appears 
that  the  testimony  was  taken  on  August  1, 
1006,  which  was  within  the  time  set  by  the 
court  in  the  order  of  reference.  It  does  not 
appear  when  the  referee  reached  a  determi- 
nation upon  the  question  submitted  to  him, 
but  presuming  that  he  did  bis  duty,  and  in 
favor  of  the  Judgment  of  the  lower  court,  we 
presume  such  determination  was  also  reach- 
ed within  that  time,  and  that  only  the  filing 
of  the  report  therein  was  out  of  time.    Where 


such  Is  the  case,  such  filing  Is  a  mere  irregu- 
larity, and  does  not  preclude  a  waiver,  or 
the  court  in  passing  on  the  report  and  ren- 
dering Its  decision  on  the  questions  involved. 
Creeden  v.  Patrick,  3  Neb.  (Unof.)  459,  91 
N.  W.  872,  citing  Deitrldi  v.  Lincoln.  18  Neb. 
43,  18  N.  W.  13;  Brown  v.  Williams.  34  Keb. 
376-382,  61  N.  W.  861 ;  Gibbons  v.  Oibbon% 
24  Neb.  394-406,  39  N.  W.  460. 

As  stated  by  the  court  in  Bradford  et  aL 
V.  Cline  et  al..  supra,  a  party  should  not  be 
allowed  to  encourage  the  court  in  receiving 
a  report  which  he  knows  Is  out  of  time  and 
allow  the  same  to  be  filed,  and  then  only  ob- 
ject when  the  decision  is  against  him.  The 
motion  to  dismiss  this  appeal  has  been  here- 
tofore overruled  by  this  >  court 

Finding  no  error  In  the  action  of  the  court 
in  oven^lng  defendant's  motion  to  set  aside 
the  Judgment  the  decision  of  the  trial  court 
is  afllrmed.    All  the  Justices  concur. 


(25  ou.  855) 
ORCUTT  V.  ORCUTT. 
(Supreme  Court  of  Oklahoma.    March  8,  1910.) 

(8vllalu$  iy  the  Court.) 

Divorce  ({  lSl*)—AFFEAii— Requisites  fob 
Tbansfxb  or  0A.T7SB— Notice  of  Intent  to 
Appeal. 

Where,  on  appeal  from  a  judgment  grant- 
ing a  divorce,  plaintiff  in  error  has  failed  to 
file,  within  10  daya  after  the  rendition  of  such 
judgment,  written  notice  of  bis  intention  to 
appeal  in  the  office  of  the  clerk  of  the  court 
in  which  the  judgment  was  rendered,  as  pre- 
scribed by  section  6180,  Comp.  Iaws  Okl.  1909. 
this  court  ia  without  jurisdiction  to  bear  and 
determine  the  appeal,  and  tiie  same  will  be  dis- 
missed. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  (  667;   Dec.  Dig.  {  181.*) 

Error  from  District  Court  Wagoner  Coun- 
ty;   John  H.  King,  Judge. 

Action  by  Hattie  Orcutt  by  F.  H.  Moore, 
her  next  friend,  against  Alvln  H.  Orcutt 
Judgment  for  plaintiff  and  defendant  brings 
error.    Dismissed. 

R.  C.  Allen  and  J;  0.  Plnson,  for  plaintiff 
in  error.  B.  J.  Beavers,  for  defendant  In  er- 
ror. 


DUm^,  C.  J.    This  is  an  action  for  divorce^ 

brought  in  the  district  court  of  Wagoner  coun- 
ty by  the  defendant  in  error,  through  her 
next  friend,  against  plaintiff  in  error.  From 
a  decree  of  that  court  granting  defendant  in 
error  a  divorce,  the  plaintiff  in  error  has  at- 
tempted to  appeal. 

Section  6180  of  the  Compiled  Laws  of  Ok- 
lahoma, 1909,  provides :  "  •  •  •  A  party, 
desiring  to  ai^eal  from  a  Judgment  granting 
a  divorce,  must  within  ten  days  after  such 
Judgment  is  rendered  file  a  written  notice  in 
the  office  of  the  clerk  of  such  court  duly  en- 
entitled  in  each  action,  stating  that  it  is  tli^ 
intention  of  such  party  to  appeal  from  such 
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Judgment  and  anlesa  such  notice  be  filed  no 
appeal  shall  be  made  or  taken  In  such  cause. 
•  •  •••  The  notice  thus  provided  for  Is 
Jarlsdlctlonal,  and  this  court  In  the  case  of 
La  Due  t.  Ija  Due,  100  Pac.  613,  said :  "Where, 
on  appeal  from  a  judgment  granting  a  dl- 
rorce,  plalntlfT  In  error  has  failed  to  file, 
within  10  days  after  the  rendition  of  such 
Judgment,  written  notice  of  his  Intention  to 
appeal,  In  the  office  of  the  tierk  of  the  court 
In  which  the  judgment  was  rendered,  as  pre- 
scribed by  section  4840,  Wilson's  Rev.  &  Ann. 
St  Okl.  1903  (section  6180,  Comp.  Laws  Okl. 
1900),  this  court  Is  without  jurisdiction  to 
hear  and  determine  the  appeal,  and  the  same 
will  be  dismissed." 

While  we  are  without  jurisdiction  to  en- 
tertain this  cause  by  reason  of  the  lack  of 
the  notice  above  mentioned,  we  will  say  that 
we  have  carefully  read  the  briefs  of  the  par- 
ties, along  with  the  entire  record,  and  to  our 
minds  the  situation  presented  would  not  jus- 
tify a  reversal  of  the  Judgment  of  the  lower 
court 

The  cause  Is  dismissed. 

TURNER,  WILLIAMS,  KANB,  and 
HAYES,  JJ.,  concur. 


(»  Okl.  845) 

FISHER  V.  EtUSSET  et  al. 
(Supreme  Court  of  Oklahoma.    March  8,  1910.) 

(SyUahut  bv  the  Covrt.) 
IwjuKOTiON  (J  174*)— Motion  to  Dibsolvji— 

Evidence. 

On  the  bearing  to  dissolve  a  temporary  in- 
junction on  motion,  pursuant  to  Wilson's  Rev. 
&  Ann.  St  Oklahoma.  K  4437.  4438.  which  re- 
cites that  oral  testimony  would  be  offered  in  sup- 
port thereof,  the  admisalon  of  sndi  testimony, 
over  objection,  was  not  error. 

lEA.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  (  174.*] 

Error  from  District  Court,  McCialn  Ooun- 
t7;    R.  McMillan,  Judge. 

Action  by  J.  B.  Fisher  against  S.  M.  Hus- 
sey  and  others.  Judgment  for  defendants, 
and  plalntiir  brings  error.    Affirmed. 

Rennle,  Ho<&er  &  Moore,  for  plaintiff  in 
error.  Ben  Franklin  and  J.  F.  Sharp,  for 
defendants  In  error. 

TURNER,  J.  On  October  8,  1908,  Hon.  R. 
McMillan,  judge  of  the  district  court  of  Mc- 
Claln  county,  on  petition  of  J.  B.  Fisher, 
plalntlfT  in  error,  plalntiCt  bdow,  issued  at 
chambers  a  temporary  injunction  against  S. 
M.  Hussey,  J.  D.  Lynch,  and  B.  A.  Smith, 
defendants  in  error,  defendants  below,  re- 
straining them  from  tearing  down,  opening, 
destroying,  or  otherwise  removing  any  fences 
in  and  along  the  section  line  between  sec- 
tions 26  and  27  and  sections  27  and  34,  in- 
tersecting the  land  of  plaintiff  In  error,  and 


from  trespassing  upon  said  land,  and  partic- 
ularly that  part  thereof  described  as  33  feet 
on  each  side  of  said  section  line.  On  October 
16,  1908,  pursuant  to  notice  that  they  would 
introduce  oral  testimony  on  the  hearing  in 
support  thereof,  defendants  moved  in  open 
court  to  vacate  said  injunction,  on  the 
ground  tliat  the  petition  failed  to  state  facts 
sufficient  to  sustain  the  order,  and  l>ecause 
the  allegations  therein  made  were  not  true. 
When  the  motion  came  on  for  hearing,  after 
argument,  the  sufficiency  of  the  petition  was 
taken  under  advisement  Defendants  then 
offered  oral  testimony  in  support  thereof,  to 
which  plaintiff  objected,  on  the  ground  that 
the  same  could  only  be  heard  on  affidavits. 
The  objection '  being  overruled,  plaintiff  ex- 
cepted, and  declined  to  take  part  in  the  ex- 
amination of  the  witnesses.  At  the  close  of 
the  testimony  the  court  dissolved  the  injunc- 
tion, and  plaintiff  brings  the  case  here,  as- 
signing as  error  that  the  court  erred  in  per- 
mitting said  testimony  to  be  introduced  in 
support  of  said  motion.  In  support  of  bla 
centention  he  relies  on  Wilson's  Rev.  &  Ann. 
St  Okl.  1003,  S  4437,  which  reads:  "If  the  in- 
junction be  granted  without  notice,  the  de- 
fendant at  any  time  before  the  trial,  may 
apply,  upon  notice,  to  the  court  in  which  the 
action  is  brought,  or  any  judge  thereof,  to 
vacate  or.  modify  the  same.  The  application 
may  t>e  made  upon  the  petition  and  affida- 
vits upon  which  the  Injunction  is  granted, 
or  upon  affidavits  on  the  part  of  the  party 
enjoined,  with  or  without  answer."  And  on 
section  4438,  which  reads :  "If  application  be 
made  upon  affidavits,  on  the  part  of  the  de- 
fendant but  not  otherwise,  the  plaintiff  may 
oppose  the  same,  by  affidavits  or  other  evi- 
dence, in  addition  to  that  on  which  tbe  in- 
junction was  granted." 

The  objection  is  not  well  taken.  Section 
4437  specifically  provides  that  the  applica- 
tion to  dissolve  may  be  made  upon  plain- 
tiffs own  showing — ^that  is,  "the  petition  and 
affidavits  upon  which  the  Injunction  is  grant- 
ed, or  (may  be  made)  upon  affidavits  on  the 
part  of  the  party  enjoined,  with  or  without 
answer";  which  means  that,  where  the  ap- 
plication to  dissolve  is  made  by  the  defend- 
ant, it  "may"  be  made  on  affidavit,  not  that 
it  must  be  made  on  affidavit  The  language 
is  permissive,  and  does  not  mean  that  the 
showing  must  be  on  affidavit  only.  These 
sections  of  the  statute  are  Identical  with  sec- 
tions 4697  and '4688  of  the  General  Statutes 
of  Kansas  (1901),  but  the  question  seems  nev- 
er to  have  been  squarely  passed  on  in  that 
state.  The  question  was  attempted  to  be 
raised  in  Olsson  et  aL  v.  City  of  Topeka  et  al., 
42  Kan.  709,  21  Pac.  219,  where  the  court  in 
the  syllabus  say:  "On  the  hearing  to  dissolve 
a  temporary  injunction  on  motion,  which 
was  silent  concerning  the  nature  of  the  evi- 
dence to  be  offered  at  the  hearing,  the  admis- 
sion of  oral  evidence  was  not  error,  after 
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botb  parties  had  announced  tbemselves  ready 
for  trial." 

Sections  4437  and  4697,  snpra,  are  also  tlie 
same  In  substance  as  Bates'  Ann.  Ohio  St. 
(4th  Ed.)  {  6S84,  and  sections  4438  and  4698, 
supra,  are  identical  with  section  6686  of  said 
Ohio  Statutes.  In  the  State  of  Ohio  y.  Budd, 
66  Ohio  St  1,  60  N.  E.  96S,  this  question  was 
squarely  passed  on  In  the  construction  of  sec- 
tions 6684  and  6586  of  the  Ohio  Statutes,  su- 
pra. That  was  a  prosecution  for  perjury. 
The  indictment  charged  tliat  defendant  will- 
fully and  corruptly  swore  falsely  upon  a  ma- 
terial matter  in  the  giving:  of  oral  testimony 
before  a  Judge  of  the  common  pleas  court, 
sitting  at  chambers,  upon  the  hearing  of  a 
motion  to  dlsflolve  an  injunction.  He  was 
convicted  in  that  court,  but,  on  petition  In 
error,  the  circuit  court  of  Adams  county  sus- 
tained a  demurrer  to  the  indictment  on  the 
ground  that  it  failed  to  state  any  offense  un- 
der th«  law.  la  the  Supreme  Court,  It  was 
urged  that  said  Judgment  was  right  because 
oral  testimony  was  Incompetent  upon  such 
hearing.  That  court,  however,  held  the  evi- 
dence competent,  and  reversed  the  holding. 
In  construing  said  sections  the  court,  in  pass- 
ing, said:  "When  the  parties  appear  before 
tbe  court  or  Judge,  whether  upon  an  applica- 
tion to  grant  or  to  vacate  an  Injunction,  to 
contest  the  allegations  of  fact  Involved,  they 
may,  under  favor  of  these  provisions,  present 
tbelr  evidence  by  afiOdavlts;  but  the  natural 
meaning  of  the  language  by  which  the  use  of 
affidavits  is  authorized  is  permissive  only. 
•  •  •  These  provisions  of  the  statute  reg- 
ulate the  presentation  of  evidence  upon  con- 
troverted questions  of  fact.  The  Legislature 
bad  the  common  knowledge  that  the  general 
and  most  satisfactory  mode  of  presenting  evl- 
.dence,  not  documentary,  Is  by  the  testimo- 
ny of  witnesses  who  appear  in  court,  so  that 
an  opportunity  is  afforded  for  cross-examina- 
tion, and  some  helpful  Inferences  may  be 
drawn  from  the  appearance  and  manner  of 
tbe  witness;  that  a  less  satisfactory  mode  of 
presenting  the  testimony  of  witnesses  is  by 
deposition,  where  there  la  opportunity  for 
cross-examination,  although  the  witnesses  do 
not  appear  In  court,  and  that  the  least  sat- 
isfactory mode  of  presenting  such  testimony 
Is  by  affidavit,  where  there  is  neither  the 
appearance  of  the  witness  nor  an  opportu- 
nity for  cross-examination.  These  less  satis- 
factory methods  of  presenting  evidence  are 
specially  provided  for  to  meet  considerations 
of  convenience  or  necessity.  While  the  Leg- 
islature may  have  required  affidavits  as  the 
predicate  of  actions  to  present  evidence 
which  shall  enter  upon  the  record,  and  may 
have  permitted  tbelr  use  upon  hearings  of 
this  character  in  view  of  exigencies  which 
may  require  immediate  Judicial  action,  it  is 
not  to  be  presumed  that  there  was  an  Inten- 
tion to  compel  a  resort  to  the  least  satisfac- 
tory and  reliable  of  all  modes  of  presenting 


evidence.  A  purpose  to  deny  a  resort  to  tbe 
most  satisfactory  mode  should. not  be  Im- 
puted to  the  General  Assembly  In  the  ab- 
sence of  provisions  indicating  it  with  reason- 
able clearness.  Certainly  the  natural  mean- 
ing of  words  should  not  be  changed  to  create 
opportunity  for  such  an  inference.  We  think 
the  circuit  court  erred  in  reversing  tbe  Judg- 
ment of  the  court  of  common  pleas." 

Being  of  opinion  that  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, that  the  court  did  not  err  In  admitting 
oral  testimony  In  support  of  tbe  motion  to 
dissolve,  and  in  no  wise  abused  its  discretion 
In  sustaining  said  motion  in  the  light  of  the 
testimony,  the  Judgment  of  tbe  lower  court  is 
afflmued.    Ail  the  Justices  concur. 


(26  Okl.  871) 

STATE  ez  rel.  HOGAN  et  al.  v.  DISTRICT 
<X>UKT  OF  THIRTEENTH  JU- 
DICIAL DIST.   et  al. 
(Supreme  Court  of  Oklahoma.    March  8,  1910.) 

(SyUatut  iy  the  Court'.) 
Appbai.  ahd  Ebbob  (I  460*)— Stat  ok  Pbo- 

CEEDtNaS. 

The  institatlon  of  a  proceeding  in  error  In 
the  Supreme  (Tourt  to  reverse  an  oiraer  granting 
a  new  trial  does  not  of  itself,  without  a  super- 
sedeas bond  or  order  of  the  Supreme  Court 
staying  procedure,  operate  to  suspend  further 
proceedings  in  the  case  in  the  court  below,  nor 
does  it  entitle  the  plaintiff  in  error,  as  a  matter 
of  rig'ht,  to  continuance  in  tbe  court  below,  un- 
til said  proceeding  in  error  is  disposed  of. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  2217;   Dec.  Dig.  {  460.*] 

Application  by  the  State,  on  the  relation 
of  Daniel  W.  Hogan  and  others,  for  writ  of 
prohibition  to  the  District  (3ourt  of  the  Thir- 
teenth Judicial  District  and  others.  Writ 
denied. 

Fred  S.  Cladwell,  for  petitioners.  Thorp 
&  Thorp,  for  respondents. 

HAYES,  J.  This  is  an  original  proceeding 
In  this  court,  on  the  relation  of  Daniel  W. 
Hogan  and  others  for  a  writ  of  prohibition, 
prohibiting  and  restraining  the  district  court 
of  tbe  Thirteenth  Judicial  district  and  George 
W.  Glark,  Judge  thereof,  from  proceeding  to 
tr/  a  certain  cause  In  that  court  On  the 
30th  day  of  September,  1907,  Thomas  J. 
Bailey  filed  In  the  district  court  of  Oklaho- 
ma county  his  action  against  relators  to  can- 
cel and  set  aside  a  certain  trust  deed.  A 
trial  In  that  cause  resulted  In  a  Judgment  for 
relators,  but  upon  motion  of  plaintiff  therein 
a  new  trial  was  granted.  From  the  order 
granting  a  new  trial,  relators  appealed  to 
this  court  where  said  appeal  is  now  pending. 
No  supersedeas  bond  has  been  filed  in  that 
proceeding,  and  no  order  obtained  from  this 
court  staying  the  proceedings  therein.  The 
cause  has  been  set  down  for  trial  in  the  low- 
er court,   and  respondent,  as  Judge  of  that 
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court,  iB  about  to  proceed  to  try  tbe  same  In 
compliance  with  the  order  of  that  court 
granting  a  new  trial.  The  sole  qnestion  of 
law  presented  by  this  proceeding  Is  whether 
under  the  statutes  of  this  state  a  proceeding 
In  error  from  an  order  granting  a  new  trial 
wUhont  a  supersedeas  bond,  and  without 
any  order  of  the  Supreme  Court  staying  pro- 
ceedings In  the  cause,  operates  to  stay  all 
proceedings  in  the  case  In  tbe  court  below, 
and  to  entitle,  as  a  matter  of  right,  those  ap- 
pealing from  such  an  order  to  a  continuance 
until  their  proceedtog  in  error  is  disposed  of. 

Section  6078,  Oomp.  Laws  Okl.  1900,  pro- 
vides that  no  proceeding  to  reverse,  vacate, 
or  modify  any  Judgment  or  final  order  ren- 
dered In  the  county  court  or  district  court, 
except  In  two  certain  named  classes  of  cases, 
shall  operate  to  stay  executions,  unless  the 
clerk  of  the  court  in  which  the  record  of  such 
judgment  or  final  order  shall  be,  shall  take 
a  written  undertaking,  to  be  executed  on  the 
part  of  the  plaintiff  in  error  to  tbe  adveise 
party,  with  one  or  more  snfilclent  sureties, 
conditioned  as  by  said  section  provided.  Sec- 
tion 6084  reads:  "Execution  of  the  judgment 
or  final  order  of  any  judicial  tribunal,  other 
than  those  enumerated  in  this  article,  may  be 
stayed  on  such  terms  as  may  be  prescribed 
by  the  court  or  judge  thereof,  in  which  tbe 
proceedings  in  error  are  pending."  These 
sections  of  the  statute  were  adopted  by  tbe 
Territorial  Legislature  from  the  state  of  Kan- 
sas, where  they  had  received  construction  by 
the  highest  appellate  court  of  that  state  be- 
fore their  adoption. 

In  Central  Branch  Union  Pacific  Ey.  Com- 
pany T.  Andrews  et  al.,  34  Kan.  663,  9  Pac. 
218,  while  an  appeal  was  pending  In  the  Su- 
preme Court  taken  from  a  judgment  against 
the  railway  company,  plaintiff  died,  and  de- 
fendants in  error  were  appointed  administra- 
tors of  his  estate.  Thereafter  they  prosecut- 
ed the  suit  to  a  judgment  in  their  favor.  On 
the  last  appeal  the  railway  company  ques- 
tioned the  jurisdiction  of  the  trial  court  to 
make  the  order  appointing  defendants  In 
error  administrators  during  the  pendency  of 
the  preceding  appeal.  The  court  said: 
"Does  the  institution  of  a  proceeding  In  er- 
ror to  reverse  a  judgment  or  final  order  nec- 
essarily operate  to  suspend  the  judgment  and 
to  stay  all  proceedings  In  the  court  below? 
We  think  not'  At  common  law  the  party 
against  whom  a  judgment  was  rendered 'In  a 
civil  case  was  entitled  to  a  writ  of  error  as  a 
matter  of  right,  which,  when  Issued,  operat- 
ed to  stay  execution,  and  no  ball  or  security 
for  the  prosecution  of  the  writ,  or  for  the 
payment  of  the  debt  and  costs,  In  case  the 
judgment  should  be  affirmed,  was  required 
or  necessai7  to  stay  the  execution.     Bou- 


vler's  Institntes,  545;  Powell  on  Appellate 
Procedure,  275.  In  most  of  the  states  this 
rule  has  been  changed  by  statutory  enact- 
ments, and  these  statutes  determine  the  ef- 
fect of  an  appeal  or  proceeding  in  error.  In 
some  states  It  is  provided  that  the  glvlns 
of  an  undertaking  will  operate  to  stay  th» 
judgment  and  suspend  all  proceedings  In  the 
court  below.  Tbe  statute  in  this  state  does 
not  go  to  that  extent"  After  stating  tbe  sub- 
stance of  tbe  statute,  tbe  court  then  said: 
"In  none  of  tbe  provisions  of  the  Code,  how- 
ever, Is  the  undertaking  made  to  stay  any 
of  tbe  proceedings  beyond  the  Issuance  of  an 
execution  to  enforce  the  judgment  or  final 
order  of  the  court  below.  And  section  1,  c 
Zl,  Gen.  St,  by  implication  at  least,  denies 
the  proposition  that  the  Institution  of  a  pro- 
ceeding in  error  In  this  court  will  operate 
to  stay  all  proceedings  in  the  district  court" 
We  understand  the  effect  of  this  decision  to 
be  that  a  proceeding  In  error  by  reason  of 
tbe  foregoing  provisions  of  the  statute,  does 
not  operate  to  stay  all  further  proceedings 
In  the  trial  court,  unless  there  be  executed 
by  plaintiff  In  error  a  supersedeas  bond,  as 
provided  by  the  statute,  or  unless  some  order 
be  made  by  the  appellate  court  staying  pro- 
ceedings In  the  lower  court  until  the  deter- 
mination of  the  appeal.  Such  has  been  held 
to  be  the  effect  of  such  decision  in  City  of 
Topeka  ▼.  Smelser,  5  Kan.  App.  96,  48  Pac 
874,  wherein  the  exact  question  now  before 
us  was  Involved.  The  decision  of  the  Su- 
preme Court  of  Kansas  made  before  the  adop- 
tion of  the  statute  is  controlling  upon  us. 
Counsel  for  relators  in  an  exhaustive  brief 
has  cited  cases  holding  to  the  contrary  under 
similar  statutes,  and  we  caimot  say  that  we 
are  not  more  impressed  with  the  cogency  and 
soundness  of  the  reason  of  some  of  the  cases 
cited  by  him  than  by  that  of  the  courts  in 
the  foregoing  cases.  But,  for  the  reason  al- 
ready stated,  tbe  construction  given  by  the 
Kansas  court  must  control.  This  rule  does 
not,  however,  necessarily  work  any  hardship 
upon  relators  as  contended  by  their  counsel. 
They  have  their  right  of  appeal,  and  may 
stay  proceedings  in  the  lower  court  pending 
such  appeal  by  obtaining  from  this  court  an 
order  to  that  effect  upon  such  terms  as  may 
be  just,  if  upon  application  therefor  they 
can  make  it  appear  that  the  merits  of  their 
appeal  and  the  conditions  surrounding  tbe 
case  are  such  as  ought  to  require  the  court  to 
exercise  its  discretion  In  their  behalf. 

It  follows  from  the  foregoing  conclusions 
that  the  court  below  is  acting  within  Its  jo- 
risdlctlon,  and  the  writ  is  therefore  denied. 

DUNN,  C.  X,  and  KANE.  WILUAMS^ 
and  TUBNEB,  JJ.,  concur. 
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<25  OW.  782) 

FT.  SMITH  4  W.  R.  CO.  ▼.  McCORMIOK. 
(Supreme  Court  of  Oklahoma.    March  8,  1010.) 

(Bvllahut  iy  tl%e  Court.) 

RaHJIOADB    (I    440*)  —  INJUBT    TO    Stook — 
P1.KADINO— EiVIOEKOB. 

In  an  action  for  damages  for  the  negligent 
killing  of  live  stock  by  a  railroad  company,  on  a 
dark  night,  where  one  of  the  averments  of  negli- 
gence was  to  the  effect  that  the  locomotive  that 
ran  into  the  stock  was  equipped  with  a  dim 
headlight,  not  sufficient  to  see  stock  any  dis- 
tance from  said  train,  it  was  not  error  to  allow 
plaintiff  to  introduce  evidence  tending  to  prove 
that  said  locomotive  was  equipped  with  a  dim 
oil  headlight. 

[E<d.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  1570-1574 ;   Dec.  Dig.  S  440.*] 

Error  from  District  Conrt,  Okfuskee  Coun- 
ty ;  John  Carnthers,  Judge. 

Action  by  h.  C.  McCormlck  against  the  Ft 
Smith  &  Western  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Chas.  B.  Warner  and  Harry  P.  Warner, 
for  plaintiff  in  error.  O.  T.  Huddleston,  for 
defendant  in  error. 

KAND,  J.  This  action  was  prosecuted  by 
the  defendant  in  error,  plaintiff  below, 
against  the  plaintiff  in  error,  defendant  be- 
low, to  recover  damages  for  the  alleged  neg- 
ligent killing  of  one  gray  mare  and  two  colts. 
Tbe  petition  contains  averments  of  negli- 
gence in  tbe  operation  of  the  defendant's  train, 
and  that  tbe  engine  was  eqnipped  with  an  oil 
headlight  only.  The  answer  denied  all  the 
allegations  of  the  petition,  putting  In  issue 
all  the  averments  thereof.  There  was  a  ver- 
dict for  plaintiff,  npon  which  Judgment  was 
duly  entered,  to  reverse  which  this  proceed- 
ing in  error  was  commenced. 

The  evidence  of  plaintiff  was  to  the  effect 
that  the  horses  were  rnn  down  and  killed  at 
a  point  about  250  yards  west  of  the  station  of 
Boley,  by  an  east-bound  passenger  train  of 
the  defendant;  that  the  track  for  a  quarter 
of  a  mile  west  of  where  the  stock  was  stmck 
was  straight;  that  tbe  engineer  could  have 
■een  objects  upon  the  tracks  for  that  dis- 
tance; that  It  had  been  raining,  and  from 
boof  tracks  on  the  roadbed  it  appeared  that 
the  stock  had  run  down  the  track  200  yards 
or  better  ahead  of  the  train,  until  they  reach- 
ed a  trestle,  upon  which  they  had  stopped, 
where  they  were  struck ;  that  at  the  speed  the 
train  was  running  it  could  have  been  stopped 
within  150  feet.  The  stock  was  stmck  about 
0:25  o'clock  on  a  very  dark  and  misty  night 
The  engineer  gave  the  station  signal,  bnt 
sounded  no  other  whistle.  This  was  substan- 
tially the  evidence  on  the  part  of  tbe  plain- 
tiff; no  one  testifying  in  bis  behalf  having 
been  an  eyewitness  of  tbe  accident  Tbe 
evidence  on  the  part  of  the  defendant  was  to 
tbe  effect  that  the  train  was  coming  into  Bo- 
ley about  9:25  p.  m.  Be  (the  engineer)  had 
shut  off  the  steam  and  was  rolling  Into  town. 


"It  was  very  dark  and  misty,  and  we  were 
coming  around  a  curve  to  the  left  and  I  was 
sitting  with  my  hand  on  brake  valve.  Had 
already  whistled  for  town,  and  was  leaning 
on  outside  of  window,  and  discovered  some 
animals  on  the  track  ahead,  about  75  feet 
and  as  quick  as  I  saw  them  I  applied  brakes 
and  emergency,  knowing  that  there  was 
bridge  Just  ahead  of  me,  and  reached  then 
for  whistle  and  blew  it  two  or  three  times 
and  kept  watching  stock  to  see  if  they  were 
going  onto  the  bridge.  I  got  down  between 
engine  and  tank,  in  case  engine  went  to  turn 
over,  so  I  could  get  off.  Ran  Into  stock,  and 
I  went  ont  and  saw  one  lying  under  the  pilot 
Backed  engine,  and  when  we  went  to  back 
ont  saw  suckling  colt  lying  to  the  left  of 
bridge  with  legs  broken,  and  on  right  of 
bridge  noticed  a  gray  animal  standing  on  all 
four  feet  Animals  came  on  tracks  about  75 
feet  from  engine  when  first  seen.  They  ran 
something  like  50  feet  until  they  ran  Into 
bridge.  Had  oil  headlight  on  engine  at  time. 
After  animals  came  on  the  track,  nsed  every 
effort  in  my  power  to  stop  the  train.  I  was 
sitting  ready  to  make  station  stop.  Had  my 
band  on  brake,  and  as  quick  as  I  saw  them 
I  put  tbe  brake  valve  into  emergency.  Had 
already  shut  off  steam." 

There  are  two  assignments  of  error  signed 
by  counsel  for  plaintiff  In  error  in  their  brief: 
(1)  Error  in  denying  defendant's  request  to 
direct  verdict  for  defendant ;  and  (2)  error  In 
admission  of  testimony  as  to  headlight  of 
engine.  We  do  not  believe  either  ground  Is 
well  taken.  There  is  a  line  of  stock-killing 
cases  coming  up  from  the  Indian  Territory, 
commencing  with  Oulf,  O.  &  S.  F.  Ry.  Co.  ▼. 
Washington,  49  Fed.  347,  1  C.  C.  A.  286,  and 
Gulf,  G.  &  S.  F.  Ry.  Co.  v.  Ellis,  54  Fed.  481, 
4  C.  C.  A.  454,  that  have  l>een  followed  by 
this  conrt  In  M.,  K.  &  T.  Ry.  Co.  v.  Shepherd, 
20  Okl.  626,  95  Pac.  243,  M.,  K.  &  T.  Ry.  Co. 
V.  Ford,  103  Pac.  002,  and  Harris  et  al.  r. 
M.,  K.  &  T.  Ry.  Co.,  108  Pac.  758,  that  seem 
to  cover  the  first  point  made  by  counsel  so 
fully  that  a  further  discussion  would  seem 
superfluous.  In  all  of  these  cases  the  facta 
were  similar  to  the  facts  in  the  case  at  bar, 
and  in  all  of  them  it  was  held  that  it  was 
proper  to  submit  them  to  the  Jury.  There  is 
no  room  to  distinguish  the  case  at  bar  from 
them. 

It  was  not  error  to  admit  evidence  that 
the  locomotive  headlight  to  tbe  train  was 
equipped  with  an  oil  headlight  only,  and  that 
it  was  a  dim  light  as  well.  "The  general  rule 
is  that  If  the  employer  uses  ordinary  care 
to  provide,  and  to  keep  In  reasonably  safe 
condition,  appliances  of  the  kind  that  are  in 
common  nse,  he  is  not  guilty  of  negligence." 
Elliott  on  Railroads  (2d  Ed.)  {  1274.  It  Is  a 
matter  of  common  knowledge  that  electric 
headlights  have  been  In  general  use  by  rail- 
roads for  many  years,  and  that  such  lights 
liave  many  advantages  over  tbe  old  oil  lights 
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In  enabling  the  engineer  to  see  objects  on 
the  track  at  night  The  jury  had  a  right  to 
take  Into  consideration  the  knowledge  and 
experience  of  men  In  relation  to  matters  and 
things  of  common  knowledge.  The  testimony 
in  this  case  was  not  only  to  the  effect  that  a 
coal  oil  headlight  was  in  use,  but  it  was  a 
dim  light  as  well.  We  think  It  was  a  Q«e»- 
tlon  for  the  jury  as  to  whether  the  railway 
company  used  ordinary  care  to  provide  and 
keep  in  repair  a  proper  headlight,  and  wheth- 
er Its  failure  to  provide  an  electric  headlight 
was  negligence  tinder  the  circumstances  of 
this  case. 

The  Judgment  of  the  court  below  is  af- 
firmed. 

DUNN,   O.  J.,  and  WILLIAMS,  HAYES, 
and  TURNEE,  JJ.,  concur. 


(2S  OU.   8S3) 

ST.  LOUIS  &  S.  F.  R  CO.  v.  JOHNSON. 
(Supreme  Court  of  Oklahoma.    March  8,  1910.) 

(Bjfttdbiu  by  the  Court.) 

1.  Tkbritordes  (S  20*)— Leoislativb  Poweb— 
Ratcfication  of  Act  by  Conqbes*— Sub- 
ssguENT  Bepeal  or  Amendment. 

An  act  of  the  territorial  Legislature  whlon 
requires  the  ratification  of  Congress  in  order  to 
make  it  valid  as  law,  after  such  ratification  can- 
not be  modified,  repealed,  or  amended  by  the 
Legislature  without  the  assent  of  Congress. 

[Ed.  Note.— For  other  cases,  see  Territories, 
Cent  Dig.  i  17;   Dec.  Dig.  t  20.*] 

2.  Carbiers  (I  859*)  —  Rules  —  Bjbotion  of 

Passenoebs. 

Under  section  604  of  the  Compiled  Laws  of 
Oklahoma  of  1909,  common  carriers  of  persons 
may  make  leasonable  rules  for  the  conduct  of 
their  business,  and  may  require  passengers  to 
conform  thereto  and  under  the  provisions  of  sec- 
tion 506  may  eject  any  passenger  who  refuses  to 
conform  thereto,  provided  the  same  is  done 
with  as  little  violence  as  possible  at  any  usual 
stopping  place  or  near  some  dwelling  house. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  i  1439;  Dec.  Dig.  S  369.*] 

8.  Cabbikbs    (g   254*)  —  Rules  —  Lmrr    of 

Ticket. 

Common  carriers  of  passengers  may  limit 
the  time  within  which  tickets  for  passage  will  be 
valid  subject  only  to  the  qualification  that  the 
limitation  made  is  reasonable. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  SS  1021-1023 ;    Dec.  Dig.  S  254.*] 

4.  Carriers  (J  356*)— Carriage  of  Passei*- 
gebs— Ejection— Right  of  Recovery. 

January  24,  1905,  plaintiff  purchased  an  or- 
dinary local  ticket  over  the  line  of  the  St  Lou- 
is &  San  Francisco  Railway,  at  Chandler,  Obi. 
T.,  for  passage  to  Oklahoma  City.  The  same 
was  stamped  as  of  the  date  of  purchase,  and 
on  its  face  bore  the  condition,  "good  only  one 
day  from  date  of  sale  as  stamped  on  back."  Not 
having  used  the  same  plaintiff  tendered  it  for 
pas^a^e  on  April  8,  lfH).j,  Riid  the  same  was  re- 
fused by  the  conductor,  and  on  plaintilFs  refusal 
to  pay  his  fare  was.  in  the  daytime  near  a  resi- 
dence' and  without  violence,  required  to  leave 
Uie  train,  whereupon  he  brought  suit  for  dam- 
ages, and  on  a  shnwinpr  of  these  facts  the  court 


denied  a  request  for  an  instructed  verdict  for 
the  defendant.    Held  error. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §{  1416,  1425;    Dec.  Dig.  {  356.*] 

Error  from  District  Court,  Oklahoma  Coun- 
ty;   George  W.  Clark,  Judge. 

Action  by  R.  'L.  Johnson  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed  and  remanded,  with  instruc- 
tions to  dismiss. 

Flynn  &  Ames  and  R.  A.  Kldnschmldt,  for 
plaintiff  In  error.  J.  H.  Grant  and  EL  G.  Mc- 
Adams,  for  defendant  in  error. 

DUNN,  O.  J.  This  action  presents  error 
from  the  district  court  of  Oklahoma  county. 
R.  L.  Johnson,  as  plaintiff,  sued  philntiff  in 
error,  as  defendant.  In  the  probate  court  of 
Oklahoma  county,  filing  his  petition  therein 
prior  to  statehood!  After  trial  in  that  court 
the  case  was  appealed  by  the  defendant, 
against  whom  judgment  was  rendered  to  the 
district  court  of  Oklahoma  county,  and  a  trial 
de  novo  had  therein.  Plaintiff  was  again 
successful  and  recovered  a  Judgment,  to  re- 
verse which  defendant  has  brought  the  case 
to  this  court  The  action  is  one  for  damages 
on  account  of  an  alleged  wrongful  exiralsion 
of  plaintiff  from  a  train  on  defendant's  road. 
We  are  met  at  the  outset  of  our  considera- 
tion of  this  case  by  an  objection  to  our  Juris- 
diction, counsel  for  defendant  in  error  in- 
sisting that  under  section  4,  art  3,  c.  12,  of 
the  Session  Laws  of  Oklahoma  of  1905.  all 
appeals  from  final  Judgments  of  the  probate 
court,  except  certain  ones  not  necessary  to 
here  notice,  should  be  taken  direct  to  the  Su- 
preme Court  of  the  territory,  and  it  is  con- 
tended that  Jurisdiction  was  not  vested  in 
the  district  court  to  entertain  a  trial  of  this 
case  de  novo.  Counsel  for  plaintiff  in  error 
contend  that  the  statute  referred  to  was  in- 
effective to  divest,  the  district  court  of  Juris- 
diction upon  the  probate  conrts,  and  allowing 
an  appeal  in  cases  such  as  this  to  district 
courts,  for  ttlal  de  novo  was  an  act  which 
became  effective  by  and  through  congression- 
al sanction,  and  the  territorial  Legislature 
did  not  have  authority  to  amend  It  as  was 
attempted  in  the  section  above  noted.  On 
this  proposition  we  cannot  agree  with  coun- 
sel for  defendant  in  error.  The  Supreme 
Court  of  the  territory  of  Oklahoma  in  the 
case  of  Martin  v.  Territory,  8  Okl.  41,  56  Pac. 
712,  held:  "An  act  of  the  territorial  Legis- 
lature, which  requires  the  ratification  of  Con- 
gress in  order  to  make  It  valid  as  law,  after 
such  ratification  cannot  be  modified,  repealed, 
or  amended  by  the  Legislature  without  the 
assent  of  Congress."  The  section  of  the  Ses- 
sion Laws  of  1905  never  having  received  the 
assent  of  Congress  was  not  effectual  to  amend 
the  act  referred  to,  and  the  district  court 
had  Jurisdiction  to  entertain  this  canSe.    This 
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brings  us  to  the  consideration  of  tlie  case  on 
its  merits. 

A  statement  of  the  facts  involved,  sufficient 
upon  wliich  to  predicate  tlie  conclusion  to 
whicli  we  liare  come,  is  embodied  In  tbe  fol- 
lowing: Plaintiff  testified  that  on  the  8th 
day  of  April,  1905,  he  resided  at  Oklahoma 
City,  and  was  coming  home  from  Tulsa  on 
the  Frisco.  He  bought  a  ticket  from  Tulsa 
to  Sapulpa,  and  during  the  journey  tendered 
to  the  conductor  a  ticket  from  Chandler  to 
Oklahoma  City,  which  he  had  purchased  at 
Chandler  on  the  24tb  day  of  January,  1905, 
at  a  cost  of  $1.46.  The  conductor  said  the 
ticket  was  out  of  date  and  that  Johnson  would 
have  to  pay  cash  fare;  refusing  to  do  this, 
he  was  put  oET  the  train  about  1%  miles  west 
of  Chandler.  He  identified  the  ticket  which 
Is  as  follows:  "St.  Louis  &  San  Francisco 
Bailroad  Company.  Frisco  System.  Chand- 
ler, O.  T.— C  47.  Oklahoma  City,  O.  T. — 
O  12.  Good  only  one  day  from  date  of  sale 
as  stamped  on  back  and  on  such  trains  as 
stop  at  destination  of  ticket,  as  per  oflSdal 
time  table.  A.  Hilton,  Q.  P.  A.  A5185."  On 
the  back  of  said  ticket  is  stamped:  "St  Louis 
&  San  Francisco  Railroad  Company.  Chand- 
ler, O.  T.,  Jan.  24,  1005."  He  further  testi- 
fled  that  he  had  been  a  traveling  salesman 
for  15  years,  and  had  bought  a  great  many 
tickets  in'  that  time ;  that  he  could  read  and 
write ;  that  he  had  the  ticket  in  question  in 
bis  pocket  all  the  time  between  the  24th  day 
of  January,  when  it  was  bought,  and  the  8th 
day  of  April,  when  It  was  tendered  for  pas- 
sage ;  that  on  the  day  in  question  he  bought 
a  ticket  from  Tulsa  to  Sapulpa,  also  a  ticket 
from  Sapnlpa  to  Bristow,  and,  when  he  gave 
the  condtictor  that  ticket,  paid  Cash  fare  from 
Bristow  to  Chandler ;  that  he  presented  the 
ticket  In  question  at  the  time  he  paid  the 
cash  fare  from  Bristow  to  Chandler  and  be- 
fore reaching  Chandler,  and  at  that  time  tbe 
conductor  told  him  that  it  was  no  good ;  that 
when  the  train  stopped  at  Chandler  he  made 
no  attempt  to  buy  another  ticket.  When  the 
conductor  came  through  after  leaving  Chand- 
ler, he  again  tendered  him  the  ticket  in  ques- 
tion, and  the  conductor  again  told  him  the 
tidcet  was  not  good,  as  it  had  expired.  The 
conductor  demanded  fare,  and  plaintiff  told 
blm  ttiat  was  his  ticket  The  conductor  said 
he  would  have  to  put  him  off  the  train  if  he 
did  not  produce  another  ti<&et  or  pay  cash 
fare.  "Q.  He  told  you  he  would  put  you  off 
the  train  if  you  didn't  produce  another  ticket 
or  pay  tbe  cash  fare,  and  then  what  did  you 
say  to  that?  A.  I  said:  'It  is  up  to  you.'  Q. 
He  stopped  the  train?  A.  Tes,  sir.  Q.  At 
once?  A.  Yes,  sir.  Q.  And  you  went  out  on 
the  platform  with  him?  A.  Of  course;  but  I 
didn't  go  of  my  own  accord.  Q.  He  had  to 
put  you  off?  A.  Yes,  sir.  Q.  You  would  not 
have  gone  out  if  he  had  not  taken  you  by 
tbe  arm,  and  put  you  out?  A.  I  didn't  want 
to  get  off.  Q.  You  were  not  going  to  get  off 
unless  be  made  you  get  off?    A.  No,  sir." 

The  uncontradicted  testimony  on  the  part 


of  the  railway  company  given  by  its  con- 
ductor was  that  prior  to  reaching  Chandler, 
Johnson  offered  him  the  ticket  in  question, 
and  he  called  his  attention  to  the  fact  that 
the  same  had  expired  and  was  not  valid; 
that  Johnson  said  the  ticket  was  all  right 
until  used,  to  which  the  conductor  replied  It 
was  not  and  could  not  be  accepted ;  that  aft- 
er the  train  left  Chandler  he  again  called  on 
this  passenger  for  his  ticket  and  was  ten- 
dered the  one  In  question.  He  again  Inform- 
ed him  that  it  was  no  good  and  could  not  be 
accepted,  and  Johnson  stated  that  was  all  he 
would  get  and  that  he  refused  his  fare, 
whereupon  be  was  asked  if  he  wanted  to  get 
off,  or  if  he  would  have  to  put  him  off,  and  he 
said  he  would  have  to  be  put  off.  The  con- 
ductor then  took  hold  of  Johnson's  sleeve,  and 
led  him  out  between  the  seats,  and  Johnson 
stepx)ed  off  on  the  ground.  There  was  no  dis- 
turbance or  violence  of  any  kind.  It  was  a 
clear  morning  in  April  within  sight  of  Chand- 
ler, and  a  dwelling  bouse  about  200  yards 
from  tbe  tra<^  The  station  agent  testified 
that  the  ticket  was  an  ordinary  local  ticket 
of  the  defendant  company. 

The  damages  claimed  are  general,  no  spe- 
cial damages  being  averred  or  proven.  At 
the  conclusion  of  the  evidence  defendant  ask- 
ed the  court  to  instruct  the  jury  to  return  a 
verdict  In  favor  of  the  defendant  and  against 
the  plaintiff,  which  was  refused.  This  ruling 
was  excepted  to,  and  is  one  of  the  errors 
urged  In  this  court  It  will  thus  be  seen  that 
the  question  presented  is  whether  or  not  a 
railway  company  may  limit  a  first-class  local 
tldcet  purchased  for  passage  by  a  provision 
making  the  same  good  only  one  day  from  the 
date  of  the  sale  as  stamped  on  tbe  ba<^,  and 
enforce  such  limitation  by  the  eviction  of  a 
passenger  who  had  purchased  It  at  a  time  an- 
tedating the  time  fixed  and  who  had  not  used 
it  It  is  the  contention  of  counsel  for  defend- 
ant In  «Tor  that  the  ticket  constituted  no 
contract  between  the  parties;  that  the  pur- 
chaser did  not  have  his  attention  called  to  the 
printed  condition  thereon,  and  that  he  was 
not  bound  thereby. 

Comp.  'Laws  OkL  1909,  §8  504,  505,  and  506, 
dealing  with  the  power  of  common  carriers 
of  persons  to  make  rules  for  the  conduct  of 
their  business  and  of  their  right  to  eject  all 
who  refuse  to  pay  fares  or  conform  to  any 
lawful  regulation,  provide: 

"304.  A  common  carrier  of  persons  may 
make  rules  for  the  conduct  of  his  business, 
and  may  require  passengers  to  conform  to 
them  If  they  are  lawful,  public,  uniform  in 
the  application,  and  reasonable. 

"505.  A  common  carrier  may  demand  the 
fare  of  passengers  either  at  starting  or  at 
any  subsequent  time. 

"50C.  A  passenger  who  refuses  to  pay  his 
fare,  or  to  conform  to  any  lawful  regulation 
of  the  carrier,  may  be  ejected  from  tbe  vehi- 
cle by  the  carrier.  But  this  must  be  done 
with  as  little  violence  as  possible,  and  at  any 
usual  stopping  place,  or  near  some  dwelling 
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house.  After  having  ejected  a  passenger,  a 
carrier  has  no  right  to  require  the  payment 
of  any  part  of  bis  fare." 

Was  the  regulation  enforced  In  this  case 
a  reasonable  one?  It  is  a  matter  of  common 
knowledge  possessed  by  all  who  travel  that 
local  tickets  generally  if  not  uniformly  con- 
tain the  condition  of  the  one  in  the  case  at 
bar  limiting  the  time  within  which  the  same 
may  be  lawfully  presented  for  passage.  Ev- 
ery question  presented  in  this  case  for  our 
consideration  was  considered  and  passed  on 
by  the  Supreme  Court  of  the  state  of  Kansas 
In  the  recent  case  of  Freeman  y.  A.,  T.  &  S. 
F.  Ry.  Co.,  71  Kan.  327,  80  Pac.  592,  In  which 
case  the  court  directed  a  Jndgment  for  the 
defendant  company  on  facta  almost  identical 
with  those  In  the  case  at  bar,  and,  on  an  ap- 
peal being  taken,  the  Supreme  Court  sustain- 
ed that  action.  The  court  In  the  considera- 
tion of  the  case  said:  "There  was  no  ambigu- 
ity In  the  condition  expressed  on  the  ticket 
The  date  on  the  back  was  abbreviated,  it  Is 
true,  Imt  it  was  In  a  form  commonly  used  In 
business  transactions,  and  one  that  a  man 
of  ordinary  intelligence  could  not  misunder- 
stand. His  signature  was  not  attached  to  the 
oontract,  and  he  says  that  he  did  not  notice 
the  printed  limitation  In  the  ticket  until  It 
was  refused ;  but  the  absence  of  his  signature 
did  not  eliminate  the  condition,  and  he  Is 
bound  by,  and  must  take  notice  of,  limitations 
plainly  printed  on  the  face  of  the  ticket  No 
statement  was  made  by  the  agent  who  sold, 
the  ticket  with  reference  to  the  time  when 
It  might  be  used,  nor  was  anything  said  as 
to  the  character  of  the  ticket  that  would  mis- 
lead the  plaintiff.  There  was  dally  service 
on  the  railroad  between  Argonla  and  Wichita, 
and  hence  It  cannot  be  said  that  the  condl- 
tlon  limiting  the  time  of  use  to  one  day  from 
the  time  of  sale  was  unreasonable.  That  con- 
dition being  plainly  expressed  on  the  ticket 
tt  will  be  presumed  to  have  been  consented 
to  be  the  purchaser  In  the  acceptance  and  use 
of  the  ticket  itself.  Among  the  authorities 
sustaining  these  views  are  the  following: 
Dangerfleld  v.  Railway  Co.,  62  Kan.  85,  61 
Pac.  405 ;  Railroad  Co.  v.  Price,  62  Kan.  327, 
62  Pac.  1001 ;  Rolfs  v.  RaUway  Co.,  66  Kan. 
272,  71  Pac.  526;  Hanlon  v.  Illinois  Central 
Railroad  Co.,  109  Iowa,  136,  80  N.  W.  223; 
St  Clair  T.  Railroad,  77  Miss.  789,  28  South. 
967;  T.  &  N.  O.  Ry.  Co.  v.  Powell,  13  Tex. 
av.  App.  212,  85  Sw  W.  841 ;  Callaway,  Re- 
ceiver, V.  Mellett  15  Ind.  App.  366,  44  N.  B. 
198,  67  Am.  St  Rep.  238;  Llllls  v.  St  Louis, 
Kansas  City  &  Northern  Ry.  Co.,  64  Mo.  464, 
27  Am.  Rep.  255;  Boston  &  Lowell  Railway 
Co.  T.  Proctor,  1  Allen  [Mass.]  267,  79  Am. 
Dec.  729;  State  v.  Campbell,  82  N.  J.  Law, 
309;  Elmore  v.  Sands,  34  N.  T.  512,  13  Am. 
Rep.  617;  Boice  v.  Hudson  River  Railroad 
Co.,  61  Barb.  [N.  T.]  611 ;  Rawkltzky  v.  RaU- 
way Co.,  40  La.  Ann.  47,  3  South.  387;  Cobum 
v.  Railway  Co.,  105  La.  898,  29  South.  882, 


83  Am.  St  Rep.  242;  Pennsylvania  Co.  t. 
Hlne,  41  Ohio  St  276 ;  Hutch.  Carr.  pp.  576- 
581 ;  1  Pet  Carr.  p.  285 ;  3  Thomp.  Neg.  p. 
2599;  8  Bncy.  675." 

While  It  Is  true  there  are  several  authori- 
ties In  conflict  with  the  foregoing,  yet  the  rea- 
sons for  the  rule  are  to  our  minds  so  mani- 
festly Just  that  we  feel  no  hesitancy  in  fol- 
lowing the  almost  universal  consensus  of 
Judicial  opinion  on  the  same. 

The  Judgment  of  the  trial  court  Is  accord- 
ingly reversed,  and  the  case  is  remanded, 
with  instructions  to  dismiss  the  same. 

TURNER,  KANE,  and  HAYES,  JJ.,  con- 
cur. WILLIAMS,  J.,  absent  and  not  par- 
ticipating. 

(25  OU.  TTI) 

KANSAS  giTY,  M.  &  O.  RY.  CO.  T.  COX. 
(Supreme  Court  of  Oklahoma.    March  8,  19ia) 

r^RoiiM  by  the  Court.) 

1.  Cabbiebs  ({  113*)— Fbkioht— Delivxrt  to 
Cabbieb. 

The  mere  fact  that  the  owner  of  goods  has 
loaded  them  in  a  car  for  shipment  even  though 
the  carrier,  by  the  owner's  direction,  has  placed 
the  car  in  a  position  convenient  for  sach  pur- 
pose, will  not  of  itself  be  sufficient  to  make  the 
earner  an  Insurer  of  the  goods  loaded.  Before 
the  deliveiy  will  be  deemed  complete,  the  owner 
must  not  only  have  relinqnisbed  nis  control  over 
the  car,  but  notice  that  it  was  ready  for  ship- 
ment must  have  been  given  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  100,  101,  608-^;  Dec.  Dig.  | 
113.»] 

2.  Cabbiebs  ({  106*)— Irjttbt  to  Fbeight— 
Liability  or  Cabbieb. 

The  strict  rules  making  the  carrier  an  In- 
surer of  freight  have  no  application  where  the 
relation  of  the  parties  is  not  that  of  carrier  and 
consignee  or  owner,  and  In  such  cases  the  car- 
rier u  liable  only  for  losses  resulting  from  its 
own  negligence. 

[Ed.  Note.— For  other  cases,  see  Carrien, 
Cent.  Dig.  §{  471^95,  520-522;  Dec.  Dig.  | 
108.*] 

Error  from  District  Court  Woods  Connty; 
John  L.  Pancoast  Judge. 

Action  by  John  L.  Cox  against  the  Kansas 
City,  Mexico  &  Orient  Railway  Company. 
Judgment  for  plaintifT,  and  defendant  brings 
error.    Reversed  and  remanded. 

John  A.  Eaton  and  Dudley  W.  Baton,  for 
plalntlft  in  error. 

KANE,  J.  This  was  an  action,  commenced 
by  the  defendant  in  error,  as  plalntifr  below, 
against  the  plaintiff  in  error,  defendant  be- 
low, to  recover  damages  for  the  destruction, 
by  fire,  of  a  certain  lot  of  broom  com.  After 
both  sides  had  introduced  their  evidence  and 
rested,  the  court  Instructed  the  Jury  that  the 
evidence  introduced  showed  that  the  railroad 
company  was  responsible  for  the  car  load  of 
broom  com  as  a  common  carrier  end  was 
therefore  an  insurer  of  the  property;  that  un- 
der sndi  circumstances  it  was  the  duty  of  the 
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Jnry  to  return  a  yerdlct  for  the  plaintiff  for 
the  value  of  the  broom  corn,  stating  the  val- 
ue thereof  to  be  $575.25.  The  Jury,  without 
retiring,  brought  in  a  verdict  in  accordance 
with  the  Instructions  of  the  court,  upon  which 
judgment  was  duly  entered.  To  reverse  this 
Judgment  this  proceeding  in  error  was  com- 
menced. 

It  is  stated  by  counsel  for  plaintiff  in  error, 
in  their  brief,  and,  as  counsel  for  defendant 
In  error  have  filed  no  brief  calling  our  atten- 
tion to  any  discrepancy 'in  the  statement,  wp 
take  it  to  be  true,  that  there  was  evidence  in- 
troduced at  the  trial  teasonably  tending  to 
prove  that  on  the  26th  or  27th  of  January, 
1906,  pursuant  to  the  order  of  the  plaintiff,  a 
car  was  placed  upon  the  side  track  by  the  de- 
fendant at  a  broom  corn  platform  erected  by 
the  defendant  on  the  east  side  of  one  of  its 
Bide  tracks  for  the  purpose  of  enabling  ship- 
pers to  conveniently  and  easily  load  the  car 
with  broom  com ;  that  on  the  next  day  Mr. 
Oreenlee,  acting  as  the  agent  for  the  plain- 
tiff, loaded  some  broom  corn  In  said  car.  On 
tile  next  day,  to  wit,  the  28th  day  of  Jan- 
nary,  six  more  bales  were  loaded.  On  the 
29th  day  of  January,  more  broom  com,  enough 
to  finish  the  car  load,  was  loaded  Into  the 
car,  after  which  the  door  to  the  car  was  clos- 
ed. After  finishing  loading  the  car,  the  plain- 
tiff, or  the  party  employed  by  him  to  do  the 
loading,  closed  the  door  of  the  car  and  noti- 
fied Mr.  Cox,  the  plaintiff,  that  the  car  was 
loikded,  1>nt  did  not  notify  the  agent  of  the 
company  that  the  car  was  loaded,  and  did 
not  give  the  agent  any  information  as  to  the 
destination  of  the  car  or  the  name  of  the 
consignee.  The  last  time  that  Mr.  Cox  saw 
the  car  was  Saturday,  January  27th,  about 
noon,  at  which  time  the  car  was  all  loaded 
except  about  IS  bales.  Cox  did  not  notify 
the  agent  of  the  company  that  the  car  was 
loaded,  nor  did  he  notify  him  who  the  con- 
signee of  the  car  was  to.be,  or  where  It  was 
to  go.  The  railway  company  had  not  Issued 
a  bill  of  lading,  and  Cox  had  not  paid  the 
freight  Cox  had  been  for  some  time  ship- 
ping broom  corn  from  Fairvlew,  and  it  was 
bis  custom  when  the  cars  were  loaded  to  no- 
tify the  agent  that  they  were  loaded,  and 
give  him  the  name  of  the  consignee,  the  route 
the  car  was  to  take,  and  its  destination ;  but 
none  of  these  things  had  been  done  with  ref- 
erence to  this  car.  The  oar  was  destroyed  by 
flre  abont  2  o'clock  in  the  morning  of  Jan- 
uary 30th;  the  facts  np  to  that  time  being  as 
above  stated.  We  are  of  the  opinion  that 
this,  evidence  was  snflBclent  to  carry  the  case 
to  the  Jury. 

From  the  anthorlties  cited  by  counsel  for 
plaintiff  in  error.  It  seems  clear  that,  before 
the  railway  company  could  be  held  liable  as 
a  common  carrier,  it  must  appear  that  it  had 
been  notified  that  the  broom  com  was  ready 
for  shipment  or  apprised  of  the  name  of  the 
consignee.  Hutchinson  on  Carriers  (3d  Ed.) 
f  125,  pp.  122,  123,  states  the  rale  as  follows: 
"When  the  owner  of  the  goods  has  done  all 


in  his  power  and  all  that  he  Is  required  to 
do  by  his  understanding  with  the  carrier  or 
the  usage  of  the  business  to  further  the  ship- 
ment, and  it  becomes  then  the  duty  of  the 
carrier  to  do  whatever  else  is  necessary  to 
put  them  In  transit,  the  delivery  and  accept- 
ance will  be  considered  as  complete  from  th« 
time  the  carrier  Is  Informed  that  they  are 
ready  for  him.  The  mere  fact,  therefore, 
that  the  owner  of  the  goods  has  loaded  them 
on  a  car,  even  though  the  carrier  by  the  own- 
er's directions  has  placed  the  car  in  a  posi- 
tion convenient  for  such  purpose,  will  not  of 
Itself  be  sufllclent  to  constitute  a  delivery. 
Before  the  delivery  will  be  deemed  complete, 
the  owner  must  not  only  have  relinquished 
his  control  over  the  car,  but  notice  that  It 
was  ready  for  shipment  must  have  been  giv- 
en the  carrier.  Thus,  where  it  was  the  course 
of  bnslnees  for  a  railroad  company,  wbtxi 
required  to  do  so,  to  send  its  cars  upon  a  side 
track  at  the  place  of  shipment  to  receive  cot- 
ton for  transportation,  and  for  the  shipper 
there  to  load  upon  them  the  freight,  make 
out  a  manifest,  and  leave  it  with  the  agent 
of  the  company,  who  then  had  the  bales 
counted,  signed  bills  of  lading,  and  sent  lo- 
comotives to  remove  the  cars  thus  loaded 
and  place  them  In  the  train  destined  to  the 
point  to  which  the  shipments  were  to  be 
made,  it  was  held  that  the  delivery  waa  com- 
plete as  soon  as  the  cotion  was  put  upon  the 
company's  care  In  this  manner  by  the  atilp- 
pei  and  the  company's  agent  Informed  of  the 
fact  And  where  the  owner  of  lumber  order- 
ed a  car  In  which  to  load  lumber  for  the  pur- 
pose of  shipment,  and  the  carrier,  in  pursu- 
ance of  such  order,  placed  a  car  on  one  of  its 
side  tracks  for  such  purpose,  and  after  the 
car  was  loaded,  but  before  the  carrier  had 
been  notified  that  it  was  ready  for  shipment 
or  had  been  apprised  of  the  name  of  the  con- 
signee, it  caught  fire,  and  the  Itimber  was  de- 
stroyed, it  was  held  that  as  the  carrier  had 
not  been  notified  that  the  car  was  ready  for 
shipment  nor  the  name  of  the  consignee  giv- 
en him,  there  was  not  such  a  delivery  of  the 
goods  as  to  render  him  liable  as  a  common 
carrier." 

The  case  last  referred  to  in  the  text  Is  Bas- 
nlght  V.  Railroad  Co.,  Ill  N.  0.  592,  16  S.  B. 
323.  Mr.  Justice  MacRae,  who  delivered  the 
opinion  of  the  court  in  discussing  this  prop- 
osition, says:  "Taking  the  facts  most  strong- 
ly In  favor  of  the  plaintiff,  he  asked  of  the 
defendant's  freight  agent  a  car  to  load  lum- 
ber to  go  to  Philadelphia.  The  agent  point- 
ed out  to  the  plaintiff  a  car  which  he  might 
use  for  the  desired  purpose.  The  plaintiff 
loaded  the  car  with  lumber,  and  finished  on 
the  night  of  the  24th  of  December,  but  did 
not  notify  defendant's  agent  that  the  car  was 
ready  for  shipment  nor  of  the  name  of  the 
consignee.  Treating  the  loading  of  the  car 
upon  defendant's  track  as  a  delivery  to  de- 
fendant and  an  acceptance,  it  was  not  yet 
ready  for  transportation,  for  the  defendant 
had  not  been  notified  of  its  readiness  nor  to 
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whom  It  was  to  be  shipped.  It  was  neces- 
sary tor  the  defendant  to  await  further  or- 
ders before  shipment.  Where  goods  are  de- 
livered to  a  common  carrier  to  await  further 
orders  from  the  shipper  before  shipment,  the 
former,  while  they  are  so  In  his  custody,  is 
only  liable  as  warehtfuseman.  O'NeUl  v.  Rail- 
road, 60  N.  Y.  138;  Wells  v.  Railroad,  51  N. 
O.  47,  72  Am.  Dec.  556;  Angell  on  Carriers, 
{  129.  He  is  only  responsible  as  carrier  where 
goods  are  delivered  to  and  accepted  by  him 
In  the  usual  course  of  business  for  immediate 
transportation." 

Besides  the  foregoing  authorities,  counsel 
cites  Stapleton  v.  Grand  Trunk  Ry.  Co.,  133 
Mich.  187,  94  N.  W.  739;  5  A.  &  B.  Enc.  Law, 
p.  184;  Grosrenor  v.  New  Xork  Central  Ry. 
Co.,  39  N.  Y.  84;  Tate  &  Co.  t.  Yazoo,  etc., 
R.  R.  Co.,  78  Miss.  842,  29  South.  392,  84 
Am.  St  Rep.  649;  St.  Louis,  Iron  Mt.  ft  So. 
Ry.  Co.  V.  Murphy,  60  Arlc.  333,  30  S.  W.  419, 
46  Am.  St.  Rep.  202;  Mo.  Pac.  Ry.  Co.  t. 
Riggs,  10  Kan.  App.  578,  62  Pac.  712;  and 
several  other  cases — all  of  which  seem  to  be 
Id  point  in  their  favor.  The  relation  of  com- 
mon carrier  and  shipper  not  having  arisen, 
the  railway  company's  liability  was  that  of  a 
warehouseman,  and  It  was  only  liable  for 
failure  to  exercise  ordinary  care.  It  was  er- 
ror to  charge  it  with  a  higher  degree  of  le- 
sponsibUity.  "The  strict  rules  making  the 
carrier  an  insurer  of  safe  delivery  of  goods 
intrusted  to  It  have  no  application  where  the 
relation  of  the  parties  is  not  that  of  carrier 
and  consignee  or  owner,  or  where  the  rela- 
tion, though  previously  existing,  had  come  to 
an  end  at  the  time  the  delivery  was  made. 
In  such  cases  the  carrier  is  liable  only  for 
losses  resulting  from  its  own  negligence."  6 
A.  &  E.  Enc.  of  L.  212. 

There  were  several  other  errors  assigned 
by  counsel ;  but,  upon  the  relation  of  the 
parties  being  flxed,  they  are  not  liable  to  ap- 
pear again.  We  do  not,  therefore,  feel  called 
upon  to  discuss  them. 

The  judgment  of  the  court  below  is  revers- 
ed, and  the  cause  remanded,  with  directions 
to  grant  a  new  trial. 

DUNN,  C.  J.,  and  HAYES  and  TURNER, 
33.,  concur.  WILLIAMS,  J.,  disqualified,  not 
sitting. 

(2S  OU.  408) 

GILPIN  V.  NETOGRAPH  BIACH.  CO.  ct  al. 

(Supreme  Court  of  Olclahoma.    Jan.  11,  1910.) 

(Byllahu*  hy  the  Court.) 

Bnxs  AWD  Notes  (JJ  140,  C37*)— Acnow*— 
Fbaud— SnJTiciBNCT  OF  Evidence— Waiveb 
OF  Fraud — Renewal  op  Notes. 

Where,  in  a  suit  on  two  promisaory  notes, 
the  testimony  disclosed  that  the  same  were  exe- 
cuted in  renewal  of  two  other  notes  t;iTen  by  de- 
fendant to  piaiotiff  in  payment  for  bis  share  of 
the  purchase  price  of  a  worthless  patent  right, 
that  defendant  was  indnced  to  sign  the  aritfinal 


notes  by  the  agent  of  plaintiff  and  L.,  one  of 
defendant's  copartners,  by  representing  to  him 
that  L.,  on  whose  honesty,  good  faith,  and  judg- 
ment defendant  relied,  thought  it  a  good  invest- 
ment and  would  join  his  copartners  in  the  pqr- 
chase  thereof  and  pay  for  and  share  therein 
equally  with  them,  that  after  the  deal  was 
closed,  pursuant  to  a  secret  agreement  between 
said  agent  and  Li,  plaintiff  returned  to  L.  un- 
paid his  note  and  check  given  in  payment  for 
his  share  of  the  purchase  price  of  said  patent 
right,  held,  that  the  evidence  was  sufficient  to 
take  the  case  to  the  jury  on  the  ground  of 
fraud ;  held,  also,  that  the  execution  of  the  re- 
newal notes  before  th^  discovery  by  defendant 
of  the  fraud  did  not  constitute  a  waiver  thereof. 
[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |§  355-359;  Dec.  Dig.  fS 
140,  537.*] 

Error  from  District  Court,  Oklahoma 
County;  George  W.  Clark,  Judge. 

Consolidated  actions  by  the  Netograph  Ma- 
chine Company  and  others  against  C.  F.  Gil- 
pin. Judgment  for  plaintifTs,  and  defend- 
ant brings  error.    Reversed. 

Burwell,  Crockett  &  Johnson,  for  plaintiff 
in  error.  H.  H.  Grant  and  B.  G.  McAdama, 
for  defendants  in  error. 

TURNER,  J.  On  May  5,  1904,  defend- 
ant in  error,  Netograph  Machine  Company, 
a  foreign  corporation,  sued  G.  F.  Gilpin, 
plalntlS  in  error,  in  the  probate-  court  of  Ok- 
lahoma county  on  his  promissory  note  for 
$600,  dated  January  25,  1904,  payable  to  it 
March  19,  1904,  with  interest  and  attor- 
ney's fees  in  case  of  suit  After  issue  join- 
ed there  was  trial  to  a  jury,  which  resulted 
in  judgment  for  plaintlft  for  $6S0.60  and 
costs,  from  which  defendant  appealed  to  the 
district  court  There  the  cause  by  stipula- 
tion was  consolidated  with  the  case  of  B.  G. 
Rankin  v.  OL  F.  Gilpin,,  also  appealed  by 
him  from  the  probate  court ;  the  same  being 
a  suit  upon  a  promissory  note  for  like 
amount,  made  by  defendant  at  the  same 
time,  payable  to  plaintiff,  and  by  it  indorsed 
to  said  Rankin,  who  had  sued  and  recover- 
ed judgment  In  that  court  In  the  district 
court,  after  amended  answ»  and  reply  filed, 
there  was  trial  anew  to  a  jury  and  judg- 
ment for  plaintiff  on  both  notes  for  $1,632. 
Defendant  brings  the  case  here  for  review. 

For  amended  answer  defendant  admitted 
the  execution  of  both  notes,  and  among  other 
defenses  thereto  pleaded  fraud  in  the  execu- 
tion thereof,  and,  assuming  the  barden  of 
proof,  introduced  testimony  to  maintain  the 
issue.  At  the  dose  of  all  the  testimony, 
plaintiff  demurred  to  the  evidence,  which 
was  sustained;  and  the  first  question  for  us 
to  determine  is  whether  the  evidence  is  siiffl- 
cient  to  take  the  case  to  the  jury  on  the 
ground  of  fraud.  Without  nndertaking  to 
weigh  conflicting  testimony,  but  viewing  It 
all  in  the  light  most  favorable  to  defend- 
ant and  allowing  all  reasonable  inferences  !« 
his  favor,  on  this  point  the  evidence  dis- 
closed that  on  August  20.  1903,  defendant  in 
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error  was  a  corporation  doing  business  un- 
der the  laws  of  Missouri,  with  its  principal 
office  In  St  Louis ;  that  G.  W.  Fryhofer  was 
Its  agent  at  Oklahoma  City  with  full  power 
to  make  contracts  for  the  sale  of  the  ex- 
clusive right  to  use  the  patent  "Coin  Neto- 
graph  Machine  No.  55241"  In  the  Indian  Ter- 
ritory and  Oklahoma  Territory;  that  some 
time  prior  thereto  said  agent  put  on  exhibi- 
tion at  the  Grand  Avenue  hotel  In  said  city 
a  sample  of  said  machine  for  the  purpose  of 
selling  Its  use  as  a  patent  right;  that  about 
that  time  defendant,  being  out  of  business, 
was  approached  by  J.  L.  Ladd,  and  Induced 
to  go  with  blm  to  inspect  said  machine, 
which  Ladd  told  him  was  a  good  invest- 
ment ;  that  defendant  had  known  Ladd  as  a 
business  man  in  said  city  for  a  number  of 
years;  that  he  was  regarded  by  defendant 
and  generally  aa  honest  and  intelligent,  and 
upon  whose  business  Judgment  defendant  re- 
lied. After  inspecting  the  machine,  concern- 
ing which  defendant  knew  nothing  and  so 
Informed  Ladd,  and  that  be  had  no  faith  In 
patents  and  could  see  nothing,  owing  to 
defective  eyesight,  Ladd  again  informed  him 
that  it  was  a  good  investment,  and  was  go- 
ing to  put  some  money  In  it,  and  wanted  de- 
fendant to  Join  the  company  when  formed 
and  likewise  Invest  This  he  agreed  to  do, 
and  later  a  "partnership"  was  formed  for  the 
purpose  of  handling  said  machines,  consist- 
ing of  defendant  Scott  Thompson,  J.  D. 
Speaker,  J.  L.  Ladd,  and  A-  X  Brown,  under 
the  name  of  The  Netograph  Machine  Com- 
pany, of  which  defendant  was  elected  "sec- 
retary." Concerning  the  deal,  the  testimo- 
ny further  discloses  that  defendant  talked 
to  the  other  partners,  but  mostly  with. Ladd, 
and  went  into  It  in  good  faith,  and  sup- 
posed he  did,  and  relied  entirely  on  Ladd 
and  Fryhofer  as  to  the  workings  of  said 
machine,  Fryhofer  assuring  him  that  Ladd 
was  to  go  ia  and  pay  therefor  and  share 
tJierein  equally  with  the  rest;  that  through 
said  Ladd  and  Fryhofer  he  was  Induced  to 
enter  Into  an  arrangement,  whereby  all  five 
of  said  partners  were  to  Join  in  the  purchase 
of  a  number  of  said  machines  for  said  Neto- 
graph  Machine  Company  with  the  under- 
standing that  each  would  own  a  one-fifth  In- 
terest In  the  purchase  and  pay  or  secure 
therefor  his  proportionate  share  of  the  pur- 
chase price;  that  as  a  result  of  said  under- 
standing, on  the  date  aforesaid,  they  enter- 
ed Into  a  written  contract  with  defendant  In 
error,  in  which  for  $6,000  it  granted  them  as 
parties  of  the  second  part  the  exclusive  right 
and  license  to  sell,  use,  lease,  and  employ 
and  license  others  so  to  do  for  and  within 
said  territories  60  of  said  machines,  pictures, 
and  phonograph  records,  the  property  of 
defendant  In  error,  f.  6.  b.  at  St  Louis,  said 
$0,000  to  be  paid  as  follows:  "•  *  » 
Each  of  said  parties  of  the  second  part  shall 
at  the  time  of  the  approval  of  the  patents 
hereinafter  mentioned  by  the  attorney  of 
the  party  of  the  second  part  pay  the  siun  of 


five  hundred  (?500.00)  dollars,  and  eoch  of 
said  parties  shall  execute  their  Individual 
note  to  the  party  of  the  first  part,  due  in 
six  months  after  the  date  thereof,  vritb  six 
per  cent.  Interest  from  date,  and  said  notes 
and  money  to  be  deposited  with  the  Oklaho- 
ma Trust  &  Banking  Company,  at  Oklahoma 
City,  O.  T.,  to  be  delivered  to  the  parties  of 
the  first  part,  only  when  the  parties  of  the 
second  part  shall  have  received  the  said  six- 
ty machines  and  the  said  pictures  and  phono- 
graph records:  •  •  •  Provided  further, 
that  the  payment  of  said  money  by  the  par- 
ties of  the  second  part  shall  be  deemed  and 
considered  as  a  several  contract  •  *  •" 
After  said  contract  was  signed  by  defend- 
ant In  error  and  by  all  of  said  partners,  de- 
fendant, in  payment  for  his  one-fifth  Interest 
in  the  property,'  executed  two  notes  for  $600  • 
each,  payable  to  defendant  In  error,  and  de- 
posited the  same  in  the  bank  pursuant  to  the 
terms  of  said  contract,  and  on  January  5, 
1904,  renewed  the  same  by  executing  the 
notes  sued  on.  At  the  same  time  Ladd,'  aft- 
er signing  the  contract.  In  payment  for  his 
one-flfth  interest  In  the  property,  executed 
his  note  for  $600  payable  to  defendant  in  er- 
ror and  drew  a  check  for  $500,  likewise  pay- 
able, deposited  them  in  the  bank,  but  which 
were  later  returned  to  him  unpaid  by  de- 
fendant in  error,  pursuant  to  a  prior  secret 
arrangement  between  Ladd  and  Fryhofer  to 
the  effect  that  Ladd  should  pay  nothing  for 
his  interest  in  the  property.  About  half  of 
the  machines  arrived  November  13,  1904; 
the  other  half  later.  Each  was  Intended  to 
show  a  picture  under  an  electric  light  and 
sing  a  song  when  a  nlckle  was  dropped  In  a 
slot  and  a  lever  pulled.  They  were  worth- 
less. 

It  is  Impossible  to  read  this  record  with- 
out being  Impressed  that  Ladd  was  simply 
acting  as  a  decoy  for  Fryhofer  as  agent  for 
defendant  in  error  to  get  his  copartners  Into 
this  deal  whereby,  unknown  to  any  of  them, 
bis  one-flfth  interest  In  the  property  should 
cost  him  nothing.  Any  such  trick  as  that  Is 
a  fraud.  The  representation  by  Fryhofer 
and  Ladd  as  an  Inducement  to  defendant  to 
purchase,  that  Ladd,  whom  defendant  re- 
garded highly,  for  his  honesty,  good  faith, 
and  Judgment,  had  agreed  to  likewise  pur- 
chase on  the  same  terms,  without  disclosing 
the  fact  that  Ladd's  interest  in  the  machine 
was  to"  be  given  him  as  a  gratuity  for  secur- 
ing defendant  and  others  to  purchase,  was 
such  a  fraud  as  will  entitle  defendant  to  de- 
feat a  recovery  on  the  notes  sued. 

Coles  V.  Kennedy,  81  Iowa,  300,  46  N.  W. 
1088,  25  Am.  St.  Rep.  503,  was  a  suit  to  re- 
cover upon  a  contract  In  writing  for  the  pur- 
chase of  stock  in  a  mining  company.  Defend- 
ant pleaded  among  other  things  that  he  was 
induced  to  execute  the  contract  by  reason  of 
the  fraud  of  the  appellant.  The  fraud  al- 
leged was  that,  to  Induce  him  to  subscribe 
for  the  stock  and  to  execute  the  agreement 
appellant,  among  other  things,  exhibited  spec- 
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Imens  of  the  ore  and  represented  to  him  that 
one  Mallory  had  subscribed  and  paid  for 
6,000  shares  In  the  company ;  that  the  repre- 
sentation was  false  and  fraudulent ;  that  said 
Mallory  had  subscribed  for  said  shares  with 
a  secret  contract  with  appellant  that  they 
should  cost  him  nothing.  Mallory  had  resld- 
«d  In  appellee's  town  for  many  years,  and 
was  known  In  the  community  as  a  man  of 
much  business  experience,  capacity,  and  suc- 
<!e8s,  whose  name  as  a  subscriber  would  be 
Influential  In  inducing  others  to  take  stock. 
His  name  appeared  upon  the  subscription 
list,  and  such  fact  was  held  out  as  an  In- 
ducement to  appellee  to  execute  the  contract 
The  court  in  passing  said:  "The  testimony 
shows  that  Mr.  Mallory  was  to  have  his  stock 
free  of  charge,  and  that  it  was  given  to  him 
to  secure  the  influence  of  his  name  In  pro- 
curing appellee  and  others  to  subscribe.  The 
fact  that  Mr.  Mallory  was  not  to  pay  for  his 
stock  was  concealed  from  the  appellee.  To 
have  disclosed  it  would  have  been  to  defeat 
the  very  purpose  for  which  the  5,000  shares 
were  given  to  Mallory.  We  have  no  doubt 
but  the  belief  that  Mr.  Mallory  had  subscrib- 
«d  for  5,000  shares  of  the  stock,  and  that  he 
had  or  was  to  pay  for  the  same,  operated  as 
an  Inducement  to  appellee  to  subscribe  for 
stock,  and  execute  the  contract  in  question. 
This  was  such  a  fraud  as  cannot  have  the  ap- 
proval of  a  court  of  equity,  and  for  which 
the  contract  induced  by  it  should  be  canceled 
and  held  for  naught" 

Walker  v.  Mobile  &  Ohio  Ry.  Co.,  34  Bliss. 
246,  was  a  suit  by  said  road  to  recover  cer- 
tain installments  then  past  due  upon  the  sub- 
scription of  the  defendant  Walker  for  capital 
stock  In  said  company.  Defendant,  among 
other  things,  pleaded  fraud  in  the  procure- 
ment of  the  contract  of  subscription,  In  that 
one  Wheeler,  the  agent  of  the  road,  procured 
one  Nelson,  an  Influential  man  in  the  com- 
munity, who  was  supposed  and  represented 
by  him  to  be  well  informed  as  to  the  costs 
and  profits  of  certain  enterprises  engaged  in 
by  the  road,  ostensibly  to  subscribe  for  five 
shares  of  the  capital  stock  in  the  same.  Said 
Wheeler  at  the  same  time  executed  to  him 
Us  obligation  in  writing,  as  agent  of  said 
road,  at  any  time  on  request  of  said  Kelson, 
to  release  him  from  said  subscription.  That 
said  Wheeler  fraudulently  represented  to  de- 
fendant that  said  subscription  was  in  good 
faith,  and  that  said  Kelson  was  willing  to  in- 
vest money  in  said  road;  whereas,  in  truth, 
the  same  was  only  colorable,  and  made  with 
a  fraudulent  design  of  inducing  defendant 
and  others  to  subscribe  to  its  stock.  On  de- 
murrer to  this  plea,  the  lower  court  held.  In 
^ect,  that  the  same  was  bad,  which  holding 
was  sustained  on  appeal.  In  that  the  same 
failed  to  allege  that  defendant  was  thereby 
Induced  to  subscribe,  but  simply  stated  that 
Kelson  wns  falsely  held  out  to  the  communi- 
ty by  the  agent  as  a  subscriber,  thereby  clear- 
ly implying  that,  had  the  plea  averred  such 


inducement  aa  Is  disclosed  by  the  testimony 
In  this  case,  it  would  have  been  good. 

In  Coulter  v.  Clark,  160  Ind.  311,  66  N.  EL 
739,  the  complaint  in  substance  stated  that 
theretofore  the  Indiana  Hedge  &  Wire  Fence 
Company  owned  the  right  under  letters  pat- 
ent to  manufacture,  sell,  and  erect  in  Clinton 
county,  Ind.,  and  elsewhere,  an  Improvement 
known  as  "a  Growing  Hedge  &  Wire  Fence," 
and  desired  to  sell  and  erect  such  fence  in 
said  county ;  that  appellant,  who  was  a  bank- 
er and  business  man  therein  known  to  the  in- 
habitants thereof,  agreed  with  a  certain  agent 
of  said  company  to  induce  appellee,  among 
others,  to  purchase  said  right  from  said  com- 
pany for  said  county;  that,  pursuant  there- 
to, appellant  with  other  agents  of  said  com- 
pany called  upon  appellee  and  represented 
said  right  to  be  of  great  value,  that  he  vvas 
ready  to  Join  with  other  citizens  of  said 
county  in  iJie  purchase  thereof,  and  to  organ- 
ize a  corporation  to  be  Imown  as  tbe  Clinton 
County  Hedge  &  Wire  Fenqe  Company  with 
a  capital  stock  of  $25,000. for  the  purpose  of 
engaging  in  said  enterprise ;  that  the  plan  of 
such  proposed  organization  was  that  the  per- 
sons forming  said  new  corporation  were  to 
execute  their  promissory  notes  to  the  formw 
corporation  in  consideration  of  the  assign- 
ment to  it  of  said  patent  right  for  said  coun- 
ty, whereupon  the  new  coriwratlon  was  to  iB- 
sue  to  the  persons  so  associated  shares  of  Its 
capital  stock  to  the  amount  of  $2  for  every 
$1  for  the  sums  for  which  their  respective 
notes  bad  been  so  executed  to  the  former 
company ;  that  pursuant  to  an  agreement  be- 
tween appellant  and  other  agents  of  said 
company,  appellant  solicited  appellee  and 
other  citizens  to  join  him  in  the  purchase  of 
said  patent  right,  and  pretended  that  he  was 
one  of  the  joint  purchasers  thereof,  and  was 
executing  his  notes  for  the  same,  with  the  un- 
derstanding between  appellant  and  said  oth- 
er agents  that,  if  appellant  should  induce  the 
appellee  and  others  to  purchase  said  patent 
right  and  enter  into  said  scheme,  then  the 
notes  executed  by  appellant  for  bis  part  of 
the  purchase  money  thereof  were  to  be  re- 
turned to  bim  by  said  Indiana  Company; 
that,  pursuant  to  said  scheme,  appellee  and 
others  were  Induced  to  join  in  said  purchase 
and  tbe  organization  of  said  new  corporatloii, 
appelant  assuring  appellee  and  others  that 
in  his  Judgment  it  was  a  good  investment; 
that  appellee,  having  no  knowledge  of  the 
facts,  believed  and  relied  thereon,  and  with 
23  other  citizens  executed  his  two  notes  to 
said  Indiana  Company  for  a  sum  certain  pay- 
able at  certain  intervals  and  caused  said  new 
corporation  to  be  organized  and  said  patent 
Tight  transferred  to  it;  that  soon  thereafter 
said  Indiana  Company  caused  the  notes  exe- 
cuted by  appellant  to  be  handed  back  to  him 
for  his  service  in  carrying  out  said  scheme; 
that  said  patent  right  was  of  no  value  as  ap- 
pellant well  knew  at  the  time;  that  before 
appellee  discovered  the  fraud  practiced  upon 
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Mm,  he  paid  said  notes,  and  thereafter 
brought  suit  agaitist  appellant  for  said  al- 
leged fraud  practiced  upon  him  by  appellant 
as  a  promoter  of  said  new  company. 

A  demurrer  to  the  complaint  was  overrul- 
ed in  the  trial  court  and  said  ruling  sustain- 
ed on  appeal.  In  passing  the  Supreme  Court 
In  effect  held  that  the  secret  agreement  se- 
curing a  special  advantage  to  appellant  upon 
whose  representations  appellee  relied  In  en- 
tering the  contract  was  a  fraud  on  the  rights 
of  the  appellee  and  dted  in  support  thereof: 
Western  Union  Tel.  Co.  v.  Union,  etc.,  Ry. 
Co.  (C.  0.)  3  Fed.  1;  Chandler  v.  Bacon  (C. 
C.)  30  Fed.  638,  539,  540;  Davenport  v.  Bu- 
chanan, 6  8.  D.  376,  61  N.  W.  47 ;  Walker  r. 
Mobile,  etc.,  Ry.  Co.,  34  Miss.  245;  Coles  v. 
Kennedy,  81  Iowa,  360,  46  N.  W.  1088,  26 
Am.  St  Rep.  508;  Tolman  ▼.  Smith,  43  IIL 
App.  662. 

We  are  therefore  of  opinion  that  the  notes 
given  tn  purchase  of  said  machines  were  In 
their  inception  void  for  fraud;  that  said 
fraud  was  not  waived  by  a  renewal  of  said 
notes  resulting  in  the  execution  of  the  notes 
sued  on,  for  the  reason  that  the  testimony 
disclosed  that  said  fraud  was  not  discovered 
until  after  said  renewal;  that  a  discussion 
of  a  waiver  of  fraud  by  defendant  retaining 
the  machine  after  they  were  discovered  to  be 
worthless  is  not  necessary  to  a  proper  deci- 
sion of  this  case;  and  that  the  Judgment  of 
the  trial  court  should  be  reversed,  and  it  Is 
■o  ordered.    All  the  Justices  concur. 


(»  Okl.  770) 

HARRIS  V.  PALMER. 
(Supreme  Court  of  Oklahoma.    March  8,  1910.) 

(Syttalut  6y  the  Court.) 

1.  Apfxal  AMD  Bbrob  a  970*)  —  Revibw  — 
DiscBEnoN  of  Coubt— Obdkb  Of  Pbooip— 
Reopening  Case. 

The  order  of  proof  is  largely  a  matter  of 
discretion  with  the  trial  court,  and  hence  evi- 
dence which  is  properly  a  part  of  plaintiff's 
case  in  chief  mav  be  permitted  to  be  introduced 
ODt  of  its  regular  order,  or  the  court  in  the 
exercise  of  a  sound  discretion  may  reopen  a 
case  for  the  introduction  of  relevant  and  ma- 
terial evidence,  after  both  parties  have  rested; 
and.  In  the  absence  of  a  showing;  of  surprise^  or 
prejudice  or  an  abuse  of  discretion,  snch  action 
will  not  be  snbject  to  reversal. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  8851 ;   Dec.  Dig.  j  970.*] 

2.  ElLEcmoNS  (J  291*)  —  Contest — Pbesukp- 

TIONS  AND  BUBDEN  OF  PBOOF. 

Where  an  election  is  held  by  duly  ap- 
pointed officers,  the  presumption  is  that  the 
votes  received  and  counted  by  them  are  legal, 
and  the  burden  is  on  the  party  attacking  the 
same  to  show  their  illegality. 

[EM.    Note.— For   other   cases,   see   Elections, 
Cent.  Dig.  {  286;   Dec.  Dig.  i  291.*] 

3.  EuEcnoNs  ({  291*)— CoRTBST— Burden  of 
Paoor. 

In  a  contest  over  an  election,  where  three 
separate  and  distinct  ballots  are  cast,  a  party 
seeking  to  secure  the  rejection  of  any  one  of 
such  ballots  by  reason  of  an  alleged  violation  of 


section  5,  art.  1,  e.  17,  Sess.  Laws  Okl.  1905, 
because  of  an  Intentional  exposure  of  his  ballot 
on  the  part  of  an  elector,  the  attacking  party 
will  be  required  to  show  that  the  identical  ballot 
which  he  seeks  to  have  excluded  was  the  one 
exposed. 

[E3d.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  {  286:    Dec.  Dig.  {  291.»] 

Error  from  District  Court,  Muskogee  Coun- 
ty; Malcolm  E.  Rosser,  Judge. 

Action  by  T.  R.  Palmer  against  W.  R.  Har- 
ris. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Carl  Purael  (J.  E.  Wyand  and  S.  M.  Ruth 
erford,  of  counsel),  for  plaintiff  In  error. 
Chas.  A.  Cook  and  A.  A.  Davidson,  tor  de- 
fendant in  error. 

DUNN,  G.  J.  This  case  presents  error 
from  the  district  court  of  Muskogee  county, 
and  grows  out  of  a  contest  over  the  office  of 
county  commissioner  of  the  first  commission- 
er's district  of  that  county.  On  a  trial  to  the 
court  Judgment  was  rendered  finding  that  the 
plaintiff  was  entitled  to  the  office^  A  motion 
for  new  trial  was  duly  filed  and  overruled, 
to  which  exception  was  saved,  and  the  case 
has  been  brought  to  this  court  for  review. 

Two  questions  are  presented  for  our  con- 
sideration. First  It  Is  contended  that  the 
court  erred  In  overruling  the  objection  of 
defendant  to  the  introduction  of  testimony 
of  plaintiff  in  rebuttal  which  did  not  in  any 
way  controvert  or  tend  to  controvert,  or  re- 
but the  evidence  theretofore  introduced  by 
the  defendant  and  which  in  effect  permitted 
plaintiff  to  reopen  his  case  after  he  had  rest- 
ed, and  Introduce  an  entirely  new  line  of 
testimony.  There  is  no  showing  made  that 
defendant  was  taken  by  surprise,  or  that  he 
lacked  a  full  opportunity  to  meet  in  every 
particular  the  evidence  so  admitted,  nor  Is 
there  any  showing  that  he  was  in  any  way 
prejudiced  by  the  introduction  of  this  evi- 
dence. The  evidence  tendered  was  in  sup- 
port of  facts  of  which  both  parties  had  no- 
tice by  the  averments  of  the  pleadings.  The 
order  of  proof  is  largely  a  matter  of  discre- 
tion with  the  trial  court,  and  hence  evidence 
which  is  properly  a  part  of  plaintiff's  case  In 
chief  may  be  permitted  to  be  introduced  out 
of  its  regular  order,  or  the  court  in  the  ex- 
ercise of  a  sound  discretion  may  reopen  the 
case  for  the  introduction  of  relevant  and 
material  evidence,  after  both  parties  have 
rested;  and,  in  the  absence  of  a  showing  of 
surprise  or  prejudice  or  an  abuse  of  discre- 
tion, such  action  will  not  be  subject  to  re- 
versal. Hannem  v.  Pence,  40  Minn.  127,  41 
N.  W.  657,  12  Am.  St  Rep.  717;  Stephens  v. 
Union  Assurance  Society,  16  Utah,  23,  50 
Pac.  626,  67  Am.  St  Rep.  595;  Graham  & 
Co.  V.  Davis  &  Co.,  4  Ohio  St  362,  62  Am. 
Dec.  285 ;  West  v.  Cameron,  39  Kan.  736,  18 
Pac.  894.  In  the  case  of.  West  v.  Cameron, 
supra,  the  Supreme  Court  of  Kansas  on  this 
proposition  said:     "The  opening  of  a   case 
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for  the  purpose  of  receiving  further  evidence, 
after  the  case  has  been  tried,  but  before  any 
decision  has  been  rendered  therein,  and  the 
continuance  of  the  case  for  such  evidence, 
and  the  receiving  of  the  same,  are  all  within 
the  Judicial  discretion  of  the  court.  •  •  •  " 
The  second  proposition  to  which  our  at- 
tention Is  directed  by  counsel  arises  out  of 
the  following  facts:  The  evidence  shows 
that,  at  the  election  at  which  the  parties  to 
this  action  were  candidates,  three  different 
and  separate  ballots  were  furnished  the  elec- 
tors and  cast;  that  on  several  occasions  two 
or  more  voters  were  together  In  one  booth ; 
that  on  one  occasion  an  elector,  after  having 
marked  his  ballots,  brought  them  to  one  of 
the  election  officials,  and  asked  him  If  he 
had  voted  right;  that  on  numerous  other 
occasions  electors  came  from  the  booths  with 
their  ballots  unfolded  and  exposed,  so  that 
those  In  the  room  were  able  to  detect  how 
some  of  them  were  marked.  There  Is,  how- 
ever, no  evidence  In  the  record  showing  that 
the  specific  ballot  on  which  the  names  of  the 
county  candidates  for  the  different  county  of- 
fices were  printed  was  exposed,  nor  Is  there 
any  definite  evidence  showing  that  all  of  the 
ballots  were  exposed  In  any  Instance,  or  that 
any  one  in  the  room  was  able  to  and  did  de- 
tect how  any  elector  voted  on  any  coun^ 
officer.  To  exclude  these  ballots  defendant 
Invokes  the  provisions  of  section  5,  c.  17,  p. 
234,  Sess.  Laws  Okl.  1905,  which  reads  In 
part  as  follows :  "If  any  elector  shall  Inten- 
tionally expose  his  ballot  or  any  part  there- 
of to  any  person  so  as  to  disclose  to  him  any 
of  the  candidates  voted  for  or  how  said  ticket 
has  been  stamped  (except  In  cases  where  the 
ballot  has  been  made  out  by  the  clerks  as  pro- 
vided in  section  M),  such  ballot  shall  not  be 
deposited  In  the  ballot  box.  A  minute  of 
such  occurrence  shall  be  noted  on  the  poll 
lists  and  such  person  shall  not  be  permitted 
to  vote  at  said  election.  •  •  •"  Under 
the  foregoing  statute  counsel  for  the  defend- 
ant contend  in  this  court  that  the  mere  ex- 
posure of  the  ballots  as  above  set  forth,  with- 
out definitely  stating  or  fixing  with  precision 
that  the  ballot  for  county  officials  upon  which 
the  names  of  these  parties  were  printed 
was  exposed,  was  sufficient  to  require  the  ex- 
clusion of  a  sufficient  number  to  give  defend- 
ant the  office.  In  this  we  cannot  concur.  The 
rule  seems  to  be  as  stated  in  the  contest  elec- 
tion case  of  Harry  White,  4  Pa.  Dist  R.  3C3, 
that;  "The  presumption  is  In  favor  of  the 
legality  of  the  vote,  and  the  burden  is  on 
the  attacking  party  to  show,  either  that  the 
voter  lacked  some  qualification  of  an  elector, 
or  had  lost  his  right  to  vote  at  that  election 
by  failure  to  observe  some  positive  require- 
ment of  the  law,  or  had  forfeited  his  right 
to  vote  by  giving  or  receiving  a  bribe."  This 
rule  finds  support  in  practically  all  of  the  au- 
thorities. See  10  Am.  &  Eng.  Ency.  of  Law, 
p.  838 ;    10  Qyc.  416 ;  Whipley  v.  McKune,  12 


Cal.  352;  Taylor  v.  Taylor,  10  Minn.  107  (Gil. 
81) ;  Beyer  v.  Teague,  106  N.  C.  576,  11  S.  E. 
C65,  19  Am.  St.  Rep.  547 ;  Price  v.  Archuleta, 
17  Colo.  288,  29  Pac.  460 ;  Gumm  v.  Hubbard, 
07  Mo.  311,  11  S.  W.  61,  10  Am.  St  Rep.  312. 
The  purpose  of  the  act  Is  to  make  certain 
the  secrecy  of  the  ballot,  and  to  require  Ita 
rejection  where  this  is  violated.  It  is  sought 
to  have  the  county  ballots  rejected  because  of 
this  alleged  exposure.  The  trial  court  found 
the  evidence  insufficient,  and  we  arc  not  able 
to  say  It  erred;  hence  the  Judgment  must 
be  affirmed. 

TURNER,  KANE,  HAYES,  and  WIL- 
LIAMS, JJ.,  concur. 

(26  OU.  13) 

Z.  J.  FORT  PRODUCE  CO.  v.  SOUTH- 
WESTERN GRAIN  &  PRODUCE  CO. 
(Supreme  Court  of  Oklahoma.    March  8,  lOia) 
(St/ttahus  ty  the  Court.) 

1.  Pleading  (§  248*)— Amen dmbnt— Breach 
OF  Wabbanty— Change  op  Cause  or  Ac- 
tion. 

Plaintiffs  brought  an  action  to  recover 
damages  resulting  to  them  from  a  purchase  of 
a  car  load  of  potatoes  sold  to  them  by  defend- 
ant upon  the  representation  and  guaranty  that 
they  were  sound  and  merchantable ;  whereas,  a 
great  portion  of  them  were  rotten,  grubby,  and 
unmerchantable.  They  were  permitted  to 
amend  their  petition  to  allege  that  defendant 
so  loaded  the  car  that  plaintiff  conld  inspect 
only  the  top  of  same  before  they  were  compelled 
to  pay  for  the  car,  and  ^bat  he  fraudulently, 
with  the  purpose  and  design  to  deceive  the 
plaintiffs,  had  placed  upon  the  top  of  the  car 
sound  potatoes  and  in  the  t>ottom  of  the  car 
rotten  and  unmerchantable  potatoes,  and  be- 
cause of  said  acts  they  were  damaged,  and 
prayed  for  damages  resulting  from  the  fraudu- 
lent acts  of  defendant.  Held,  that  the  court  did 
not  err  in  permitting  the  amendment. 

TEd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  701 ;   Dec.  Dig.  |  24a*] 

2.  Limitation  oi  Actions  (S  127*)— Discov- 
EBT  OP  Fbaud — Amendments  to  Petition. 

The  original  petition  having  been  filed  with- 
in proper  time,  the  cause  of  action  was  not 
barred,  although  the  amended  petition  was  not 
filed  nntil  after  the  expiration  of  two  years 
from  the  discovery  of  the  fraudulent  acts  com- 
plained of. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §S  543-o47;  Dec.  Dig.  | 
127.*] 

Error  from  District  Court,  Kay  County; 
W.  M.  Bowles,  Judge. 

Action  by  the  Southwestern  Grain  ft  Prod- 
uce Company  against  the  Z.  J.  Fort  Produce 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

This  action  was  hegun  in  the  lower  court 
by  defendants  in  error,  who,  for  brevity  and 
convenience,  will  be  called  "plaintiffs," 
against  plaintiff  In  error,  who  will  hereaft- 
er be  called  "defendant"  The  original  pe- 
tition wns  filed  on  December  18,  1905.  In 
It  plaintiffs  allege  that  defendant  Is  Indebt- 
ed to  them  In  the  sum  of  $180.78  for  damages 


•For  other  cases  see  same  topic  and  sectloD  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indexs* 
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on  a  car  of  potatoes  which  defendant  sold 
to  them  on  a  gruarantjr  that  the  potatoes 
would  be  good  and  merchantable.  They  al- 
lege that  the  potatoes  were  shipped  in  a 
car  from  Denver,  Colo,  to  Arkansas  City, 
Kan.,  and  were  received  by  them  on  or  be- 
fore Nov.  15,  1905;  that  at  the  time  of  the 
shipment  of  said  potatoes  defendant  drew  on 
plaintiffs  a  draft  for  the  amount  of  the  pur- 
cbase  price  of  the  potatoes  and  sent  said 
draft  with  blU  of  lading  attached  to  one  of 
the  banl£8  in  the  city  of  plaintiffs'  residence ; 
that  they  could  not  get  or  inspect  the  po- 
tatoes until  they  paid  the  draft;  that  they 
paid  the  draft,  took  the  potatoes,  and  upon 
unloading  the  same  from  the  car  found  that 
tialf  of  them  were  rotten,  grubby,  and  un- 
merchantable and  worth  only  one-half  of 
what  they  bad  paid  for  them.  Later  an 
ammded  petition  was  filed.  Id  which  the  al- 
I^^tions  of  the  original  petition  are  some- 
what amplified ;  but  the  theory  upon  which 
plaintiffs  seek  to  recover  by  the  amended 
petition,  as  in  the  original  petition,  is  for 
damages  resulting  from  a  breach  by  defend- 
ant of  that  portion  of  his  agreement  or  rep- 
resentation to  them  that  the  potatoes  would 
be  good,  merchantable  potatoes.  To  the 
amended  petition,  an  answer  was  filed,  and 
tbe  case  was  tried  to  a  jury.  After  both 
parties  had  introduced  their  evidence,  upon 
request  of  plaintiffs,  the  case  was  withdrawn 
ftom  ttie  Jury,  and  they  were  given  leave  to 
file  a  second  amended  petition  within  10 
days  thereafter  upon  the  condition  that  the 
costs  Incurred  to  the  date  of  said  order 
be  taxed  to  plaintiffs.  Thereafter,  on  the 
13th  day  of  December,  1907,  plaintiffs  filed  a 
second  amended  petition,  in  which  they  al- 
lege that  In  response  to  a  telegram  from  de- 
fendant to  plaintiffs  which  read,  "Choice 
apfiles  straight,  course  three-fourths  Ben  Da- 
vis, balance  assorted  varieties,  dollar  fifteen 
box  delivered,  potatoes  dollar  ten  •  •  • 
advancing  daUy,"  they  sent  to  defendant  the 
following  message:  "Ship  car  choice  pearl 
spnds  as  per  quotations."  They  allege  that 
defendant  knew  that  "spuds"  meant  pota- 
toes: that  the  potatoes  were  shipped  and 
draft  drawn  therefor  with  bill  of  lading  at- 
tached; that  they  could  not  get  possession  of 
tbe  potatoes  until  they  paid  the  draft  and 
took  up  the  bill  of  lading;,  that  the  only  ex- 
amination they  could  make  of  the  potatoes 
was  mcb  as  could  be  made  while  in  the  car, 
wbidi  was  in  the  hands  of  the  railroad  com- 
pany; that  tbe  potatoes  were  in  sacks  laid 
In  tiers  or  rows  piled  one  on  the  other;  that 
tliey  went  to  the  car  and  made  such  Inspec- 
tion as  they  could,  but  they  could  inspect 
only  such  as  were  on  top;  that,  from  their 
examination  of  the  potatoes,  they  considered 
them  about  as  good  a  quality  as  they  pur- 
chased, and,  relying  on  all  being  as  good  as 
those  on  the  top,  paid  the  draft,  got  tbe  bill 
of  lading,  and  took  the  potatoes  from  the 
car:  that,  wlUle  unloading  them,  they  dis- 
covered tliat  more  than  half  of  the  potatoes 


were  rotten,  grubby,  and  worthless.  They 
charged  tliat  defendant  fraudulently,  and 
with  the  purpose  of  deceiving,  cheating,  and 
defrauding  them,  had  loaded  the  car  so  as  to 
prevent  them  from  learning  the  true  char- 
acter of  the  potatoes  upon  such  examination 
as  they  could  make  of  them  while  in  tbe  car, 
and  that  the  bottom  of  the  car  was  loaded 
with  said  worthless  potatoes,  with  the  de- 
sign to  defraud  plaintiffs;  and  prayed  Judg- 
ment for  their  damages  caused  by  the  fraud- 
ulent acts  of  defendant  To  the  second 
amended  petition,  a  motion  to  dismiss  was 
interposed  upon  the  grounds:  First,  that  it 
sets  up  a  new  and  different  cause  of  action 
from  that  stated  in  the  original  petition; 
second,  because  it  shows  upon  its  face  that 
tbe  cause  of  action  attempted  .to  be  stated 
therein  Is  barred  by  the  statute  of  limita- 
tion. Defendant  also  demurred  to  the  peti- 
tion, upon  the  same  grounds.  Both  the  mo- 
tion and  tbe  demurrer  were  overruled.  Aft- 
er an  answer  to  the  second  amended  peti- 
tion was  filed  by  defendant,  a  trial  to  a  Jury 
was  tiad  which  resulted  in  a  verdict  and 
Judgment  thereon  in  favor  of  platntlff&  De- 
fendant demurred  to  plaintiffs'  evidence, 
moved  for  i>eremptctry  instruction,  and  for 
Judgment  non  obstante  verdicto,  in  all  of 
which  he  was  overruled  by  the  court 

D.  S.  Rose,  for  plaintiff"  in  error.  Tetl- 
rick  &  Curran,  for  defendant  in  error. 

HATES,  J.  (after  stating  the  facts  as 
above).  Only  two  questions  need  to  be  con- 
sidered in  order  to  dispose  of  all  specifica- 
tions of  error:  First  does  the  second  amend- 
ed petition  so  substantially  change  plaintiffs' 
claim  from  that  set  up  in  the  orlghial  and 
tlie  first  amended  petitions  that  defendant's 
motion  to  strike  and  dismiss  should  have 
been  sustained?  Second,  is  the  cause  of  ac- 
tion set  up  in  the  second  amended  petition 
Iwrred  by  the  statute  of  limitation? 

Section  6679  of  the  Compiled  Laws  of 
Oklahoma  of  1909  provides  that:  "The  court 
may,  before  or  after  Judgment  In  furtherance 
of  Justice,  and  on  such  terms  as  may  be 
proper,  amend  any  pleading,  process  or  pro- 
ceeding by  adding  or  striking  out  the  name 
of  any  party,  or  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any  other 
respect;  or  by  inserting  other  allegations  ma- 
terial to  the  case;  or  conform  tbe  pleadings 
or  proceedings  to  the  facts  proved,  when 
such  amendment  does  not  change  substantial- 
ly the  claim  or  defense.  •  «  «  "  This  sec- 
tion of  the  statute,  with  many  other  provi- 
sions of  the  Code  now  ia  force  in  this  state, 
was  brought  into  this  Jurisdiction  by  adop- 
tion from  the  state  of  Kansas.  The  Supreme 
Court  of  that  state  in  1802,  Just  prior  to  the 
time  of  the  adoption  of  tbe  statute  by  tbe 
territorial  Legislature,  construed  the  fore- 
going section  and  applied  It  to  a  state  of 
facts  very  similar  to  the  facts  in  tbe  case  at 
bar.     Culp  v.  Stcere  et  al.,  47  Kan.  746,  28 
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Pac.  967.  That  was  an  action  commenced  to 
recover  damages  resulting  from  the  pur- 
chase and  sale  of  a  horse  which  had  been 
purchased  by  the  plaintiff  under  false  and 
wrongful  statements  of  the  defendant  as  to 
the  character  and  qualities  of  the  horse, 
which  adapted  him  to  the  particular  pur- 
poses for  which  plaintiff  purchased  the  horse. 
After  the  case  had  proceeded  to  trial  and  all 
the  eyidence  of  both  parties  had  been  In- 
troduced, the  court  in  that  case,  as  in  the 
case  at  bar,  discharged  the  Jury  and  permit- 
ted the  plaintiffs  to  amend  their  petition  so 
as  to  show  an  express  warranty  by  defendant 
that  the  horse  was  fit  for  the  purpose  for 
which  he  was  bought  and  sold,  and  to  ask  for 
recovery  for  damages  resulting  from  breach 
of  the  warranty.  The  appellate  court  held 
that  the  trial  court  committed  no  error  in 
permitting  the  amendment  Mr.  Justice  Val- 
entine in  delivering  the  opinion  said:  "The 
statute  does  not  provide  that  the  amendment 
shall  not  change  the  form  of  action  or  cause 
of  action;  but  it  simply  provides  that  the 
amendment  shall  not  'change  substantially 
the  claim  of  defense.'  Now,  we  do  not  think 
that  the  claim  of  plaintiff  In  the  present  case 
was  cbanged  substantially  by  the  amend- 
ment The  original  petition  attempted  to  set 
forth  a  cause  of  action  for  the  recovery  of 
damages  resulting  from  the  purchase  and 
sale  of  a  worthless  horse,  sncb  purchase  and 
sale  being  brought  about  by  the  wrongful 
statements  of  the  defendant,  and  the  amend- 
ed petition  sets 'forth  a  cause  of  action  for 
substantially  the  same  thing.  The  principal 
wrongs  alleged  in  the  amended  petition  were 
the  wrongful  statements  made  by  the  defend- 
ant including  a  warranty  that  the  horse  was 
sound  and  good  for  the  purposes  for  which 
he  was  bought  and  sold,  when  In  fact  he  was 
not  such  a  horse  as  he  was  warranted  to  be, 
and  therefore  that  there  was  a  breach  of  the 
warranty  of  the  very  time  of  the  purchase 
and  sale,  for  which  breach  the  defendant  was 
and  is  liable." 

The  foregoing  case  and  the  language  of 
the  opinion  therein  are  directly  in  point 
The  only  distinction  between  the  facts  in 
that  case  and  the  facts  in  the  case  at  bar 
is  that  in  the  original  petition  in  that  case 
the  action  was  founded  upon  the  fraud  of 
the  defendant,  and  the  amended  petition  was 
made  to  Include  a  breach  of  the  contract; 
whereas,  In  the  case  at  bar,  the  original  peti- 
tion seeks  to  recover  upon  a  breach  of  the 
contract  by  defendant,  and  it  was  amended 
so  as  to  embrace  his  fraudulent  acts  in  the 
same  transaction  as  the  basis  of  the  action. 
When  the  amended  petition  was  filed  in  that 
case,  the  statutory  period  within  which  to 
begin  an  action  upon  a  contract  bad  expired; 
but  the  court  held  that  since  there  was  gen- 
eral identity  of  the  transaction  forming  the 
cause  of  complaint  in  the  original  and  amend- 
ed petitions,  and  the  original  petition  l^id 
been  flled  within  proper  time,  plaintiff's  rigtit 


of  recovery  was  not  barred.  This  case  has 
since  been  cited  with  approval  by  the  same 
court  Snider  v.  Windsor  et  al.,  T7  Kan.  67, 
93  Pac.  600.  In  the  last-mentioned  case,  the 
original  petition  set  up  a  cause  of  action  for 
foreclosure  of  a  mortgage,  and  the  trial  court 
permitted  an  amendment  converting  the  ac- 
tion into  one  of  replevin  to  replevy  the  prop- 
erty covered  by  mortgage.  The  action  of  the 
court  permitting  the  amendment  was  held 
not' error.  Stevens  v.  Matthewson,  45  Kan. 
5^,  26  Pac.  38,  was  an  action  to  recover  a 
balance  due  on  a  contract  for  land.  The  de- 
fendant in  his  answer  alleged  that  he  was  In- 
duced to  enter  Into  the  contract  by  false  rep- 
resentations respecting  the  land  made  by  the 
plaintiff  and  bis  agent  and  pleaded  a  rescis- 
sion of  the  contract  He  was  afterwards 
permitted  to  amend  his  answer  so  as  to  al- 
lege that  the  false  representations  were  made 
with  the  intent  to  deceive  him,  and  that  be 
relied  on  them  and  was  damaged  by  reason 
of  the  land  not  being  as  represented,  and  ask- 
ed for  Judgment  for  his  damages.  This 
amendment  was  sustained  by  the  appellate 
court  The  identical  provision  of  the  Code 
here  Involved  exists  In  a  number  of  the  states 
of  the  Union.  Decisions  construing  and  ap- 
plying the  same  are  not  uniform,  and  some  of 
the  courts  have  held  that  an  amendment 
changing  the  action  from  one  ex  contractu  to 
one  ex  delicto,  although  growing  out  of  the 
same  transaction,  is  not  permissible  (Hackett 
V.  Bank  of  California,  57  Gal.  835);  but  the 
tendency  of  all  the  courts  is  to  give  to  said 
statute  a  liberal  construction  (Spice  &  Son 
V.  Stelnruck,  14  Ohio  St  213;  Williamson  et 
al.  V.  Rock  Island  &  Pac:  Ry.  Co.,  S4  Iowa, 
583,  51  N.  W.  60),  and  some  courts  have  held 
that  the  limitation  that  the  amendment  shall 
not  change  substantially  the  claim  or  defense 
applies  only  to  an  amendment  offered  after 
Judgment,  and  it  does  not  have  the  effect  to 
prevent  an  amendment  changing  the  cause 
of  action  offered  before  the  trial  (McDanld 
V.  Monroe  Bros.,  63  S.  C.  807,  41  S.  B.  456; 
Murphy  y.  Planklnton  Bank  et  al.,  18  S.  D. 
317,  100  N.  W.  614).  We  do  not  cite  the  last 
two  cases  supra  for  the  purpose  of  approving 
the  rule  therein  announced,  but  to  show  the 
liberality  with  which  the  courts  have  con- 
strued and  applied  this  section  of  the  stat- 
ute. 

It  has  been  so  often  decided  that  the  con- 
struction of  a  statute  made  by  the  Supreme 
Court  of  Kansas  before  the  adoption  of  the 
statute  by  the  territorial  Legislature  is  bind- 
ing upon  this  court  that  the  citation  of  an- 
thorltles  is  not  necessary,  and  our  decision 
upon  the  questions  raised  by  this  proceeding 
is  concluded  by  the  foregoing  cases  from  that 
Jurisdiction. 

The  Judgment  of  the  trial  court  is,  accord- 
ingly, affirmed. 

DUNN,  C.  J.,  and  WILLIAMS,  TUBNBB, 
and  KANE,  JJ.,  concur. 
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(25  Okl.,  792) 

BELLAMY  v.  WASHITA  VALLEY  TELE)- 

PHONE  CO.   et  al. 
(Supreme  Court  of  Oklahoma.    March  8,  1910.) 

(Syllabu*  ty  the  Court.) 

1.  Appeal   and    Ebbob    ({   339*)— Tnot   fob 
Taking  Pboceeoingb. 

Where  a  petition  in  error  is  filed  asking  a 
review  of  a  jadgment  upon  the  merits  dischar^ 
ging  the  receiver,  directing  a  return  of  the  prop- 
erty to  defendants  and  taxing  plaintiff  in  error 
with  the  costs,  and  an  order  overruling  his  mo- 
tion for  a  new  trial,  and  an  order  modifying  the 
first  order,  and  an  order  requiring  the  clerk  of 
the  court  to  turn  over  certain  moneys  'in  his 
hands  to  J.  C.  H.  "as  acting  president  of"  the 
defendant  company,  and  it  appears  that  more 
than  one  year  has  elapsed  from  the  entry  of  all 
but  the  last  order  before  the  filing  of  the  peti- 
tion in  error,  this  court  is  without  jurisdiction 
to  review  said  judgment  and  all  but  said  last 
order. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  1885;   Dec.  Dig.  i  339.*] 

2.  Appbal  and    Ebbob    (I   343*)— Tna:   fob 

Taking  Pbocekding»— Extension. 

The  time  for  instituting  a  proceeding  in 
error  in  this  court  to  review  a  judgment  of  the 
district  court  declining  to  pass  upon  a  question 
raised  in  the  petition,  and  upon  which  Judgment 
the  bar  of  the  statute  has  fallen,  is  not  extended 
by  a  subsequent  order  declining  to  pass  upon  the 
same  question  raised  by  a  subsequent  petition 
based  upon  the  same  grounds. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Dec.  Dig.  {  343.*] 

B.  JcDGiiBNT  ({  781*)— Re8  Judicata. 

An  adjudication  upon  the  merits  of  a  peti- 
tion which  declines  to  pass  upon  a  question 
raised  is  a  bar  to  another  petition  based  upon 
the  same  ground  raising  the  same  question. 

[Bd.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  f  1259;    Dec.  Dig.  {  731.*] 

4.  Receivebs  (S  146*)— Vaoatiok  of  Receiv- 

XBBHIP  —  DETEBMINATION      OP      RIGHT      TO 

FuNoa 

A  corporation  being  in  the  hands  of  a  re- 
ceiver, the  sum  of  $1,140  going  into  his  hands  in 
such  capacity,  and  being  paid  by  proper  order  of 
court  into  its  registry,  the  receivership  being 
yacated  and  the  court  ordering  all  funds  to  be 
paid  or  turned  over  to  said  corporation,  H.  de- 
manding said  fund  from  the  clerk  of  the  court 
as  acting  president  and  B.  claiming  to  be  a 
stockholder  and  president  of  said  corporation, 
and  entitled  in  said  capacity  to  receive  said 
fund,  filed  his  motion  in  court  asking  that  the 
clerk  be  ordered  to  pay  said  sum  to  him,  the 
court,  without  bearing  any  evidence  on  said  mo- 
tion, ordered  said  fund  to  be  paid  to  H.  as  act- 
ing president.  Held,  that  the  court  should 
have  heard  evidence  on  such  motion  and  found 
who  the  proper  officer  under  the  by-laws  of  said 
corporation  was  to  receive  said  fund,  and  then 
ordered  the  clerk  to  pay  same  to  such  officer. 

[EJd.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  {$  253,  234;    Dec  Dig.  i  146.*] 

Error  from  District  Court,  Canadian  Coun- 
ty ;   George  W.  Clark,  Judge. 

Action  by  George  W.  Bellamy  against  the 
Washita  Valley  Telephone  Company  and  oth- 
ers. Judgment  for  defendants  and  plaintiff 
brings  error.  Reversed  and  remanded,  with 
Instructions. 

See,  also.  106  Pac.  340. 


B.  E.  Blake  and  Don  C.  Smith,  for  plalii- 
tltr  In  error.  Dale,  Bierer  &  H^Ier,  for  de- 
fendants in  error. 

TURNER,  J.  On  Febmary  27, 190B,  George 
W.  Bellamy,  plaintiff  in  error,  plaintiff  below, 
sued  the  Washita  Valley  Telephone  Company, 
J.  O.  Barrel,  C.  I.  Petty,  B.  A.  Barrel,  P.  H. 
Wright,  G.  H.  Rowley,  H.  L.  Rowley,  and 
R.  D.  Reynolds,  defendants  in  error,  defend- 
ants below,  in  the  dhrtrlct- court  of  Canadian 
county  and  in  his  petition  states,  substantial- 
ly, that  he  Is  a  stockholder  in  the  defendant 
company,  and  the  capital  stock  thereof  to  be 
$50,000,  divided  into  2,000  shares  of  $25  each, 
of  which  plaintiff  owned  48  and  the  defendant 
F.  H.  Wright  47 ;  that  the  remainder  there- 
of was  pretended  to  be  owned  by  the  defend- 
ants J.  C.  Barrel,  O.  I.  Petty,  and  B.  A.  Bar- 
rel, in  amounts  unknown  to  plaintiff;  that 
on  Its  organization  plaintiff  was  elected  pres- 
ident and  another  stockholder  secretary ;  that 
thereafter  said  three  defendants  pretendedly 
purchased  certain  stock  of  said  corporatioa 
then  owned  by  defendants  0.  B.  Rowley  and 
B.  £>.  Rowley,  but  the  same  was  never  trans- 
ferred to  them  or  from  the  sellers  thereof 
on  the  books  of  said  comi>any,  nor  certifi- 
cates of  stodc  lawfully  issued  to  them  nor 
certificates  for  same  ever  executed  to  them 
by  plaintiff  as  president  of  said  company,  that 
if  said  stock  was  ever  purchased  as  pretmded 
It  was  done  in  violation  of  an  agreement  en- 
tered into  between  G.  B.  Rowley  and  B.  L. 
Rowley  as  parties  of  the  first  part,  and  plain- 
tiff and  said  Wright  parties  of  the  second 
part  in  writing,  to  the  effect  that  neither 
party  would  at  any  time  acquire  more  than 
one-half  of  the  Joint  holdings  of  the  said  four 
persons,  and  that  in  the  event  either  of  said 
parties  desired  to  sell  their  stock  the  other 
party  had  the  preference  rij^t  to  either  buy 
or  sell  at  the  named  price  and  that  said  three 
defendants  took  said  stock  with  fnll  knowl- 
edge of  the  rights  of  plaintiff  therein ;  that 
by  virtue  of  said  assumed  ownership  of  stock 
said  three  defendants  were  assuming  to  be 
stockholders  in  the  said  corporation,  and  not- 
withstanding the  fact  that  no  meeting  of 
stockholders  or  directors  had  been  held  since 
the  election  of  plaintiff  as  president  thereof, 
said  three  defendants  have  assumed  and  pre- 
tended to  be  and  act  as  oGScers  of  said  cor- 
poration without  authority  of  law,  and  had 
taken  possession  of  the  property  thereof  and 
assumed  control  and  management  of  said 
corporation,  and  were  dissipating  its  earnings 
and  profits  in  the  way  of  expenses  and  sal- 
aries to  themselves,  and  prays  for  a  receiver 
of  Its  properties,  and  for  Judgment  against 
each  of  the  defendants,  except  P.  B.  Wright, 
determining  and  adjusting  their  interests  in 
the  stock  of  said  company  and  that  its  af- 
fairs be  wound  up  and  said  corporation  dis- 
solved. On  the  same  day  notice  was  served 
on  defendant  F.  H.  Wright,  as  vice  president 
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of  said  company,  and,  after  answer  filed,  pur- 
suant thereto  on  March  4,  1905,  the  Judge  of 
said  court  at  the  time  mentioned  In  said  no- 
tice heard  the  application  of  said  plaintiff 
and  appointed  a  receiver  according  to  the 
prayer  of  his  petition,  who  qualified  and  took 
possession  of  the  pr(^>erty  of  the  company 
and  entered  ilpon  the  discharge  of  his  duties 
as  such  receiver.  For  answer,  said  three  de- 
fendants, after  interposing  a  general  denial, 
denied  specifically  that  plaintiff  was  presi- 
dent of  said  corporation  or  owned  any  stocic 
therein,  but  alleged  that  he  had  parted  with 
the  same  to  the  Topelca  &  El  Reno  Telephone 
Company ;  that  they  were  stockholders  there- 
in in  good  faith  to  the  extent  of  105  shares, 
and  had  paid  therefor  a  valuable  considera- 
tion, and  denied  that  the  officers  of  said  cor- 
poration had  refused  to  permit  persons  in- 
terested as  stockholders  therein  to  examine 
the  books  and  records  thereof,  or  that  they 
were  guilty  of  the  conduct  charged  In  plain- 
tiff's complaint,  and  asked  to  be  discharged 
with  their  costs ;  that  thereafter  defendants, 
not  disclaiming,  filed  a  motion  to  vacate  said 
appointment,  which  said  motion  was  on  June 
20,  1905,  heard  and  by  the  court  overruled; 
that  thereafter  said  receiver  made  report  to 
the  court  of  his  trust,  and  on  December  27, 
1905,  on  Iiis  petition,  was  by  the  court  allowed 
$25  per  month  provisionally,  and  thereafter 
continued  to  act  as  such  receiver  until  No- 
Tember  26,  1906,  at  which  time  the  cause 
came  on  for  hearing  upon  its  merits;  that 
<n  said  day  after  the  same  was  fully  heard, 
the  court,  in  substance,  found  "the  Issues  in 
favor  of  the  said  defendants  upon  the  facts 
and  law  applicable  to  said  cause,  except  as 
to  the  ownership  of  the  corporation  stock 
mentioned  and  described  in  the  pleadings 
herein,  which  the  court  does  not  pass  upon," 
and  ordered,  in  substance,  that  plaintiff  take 
nothing  by  his  suit,  that  the  receiver  be  dis- 
charged, that  the  property  of  said  company 
be  restored  to  defendants,  and  that  plaintiff 
pay  all  costs,  to  all  of  which  plaintiff  except- 
ed, and  on  November  28,  1906,  filed  motion 
for  a  new  trial  which  was  overruled  Decem- 
ber 1,  1906,  and  exceptions  saved,  the  receiv- 
er ordered  to  file  his  report  on  a  day  certain, 
and  plaintiff  given  90  days  to  make  and 
serve  a  case-made.  On  December  27,  1906, 
the  receiver  filed  his  rejjort,  which  was  ex- 
cepted to,  and  on  April  13,  1907,  the  order  of 
November  26,  1906,  was  modified  by  inter- 
lineation to  the  extent  of  disallowing  him  at- 
torney's fees,  and  allowing  him  certain  com- 
pensation, to  be  taxed  as  costs  to  plaintiff; 
with  which  said  exceptions  said  report  was 
approved,  and  said  receiver  ordered  to  pay 
over  to  the  telephone  company  all  moneys  in 
his  hands  belonging  to  it,  $600  of  which  was 
to  be  secured  by  bond  of  said  company  con- 
ditioned to  be  by  it  returned  in  case  it  should 
appear  on  ai^)eal  that  said  order  was  errone- 
ous in  requiring  plaintiff  to  pay  the  receiv- 
er's compensation ;  and  which  when  done  he 
was  to  ^and  discharged.    To  which  said  or- 


der, so  far  as  the  same  affected  said  attor- 
ney's fees,  taxed  plaintiff  with  the  costs  in- 
cluding the  receiver's  compensation,  plaintiff 
excepted  and  was  given  time  to  make  a  case. 

From  subsequent  proceedings,  it  appears 
that  during  the  life  of  said  receivership  the 
same  extended  to  certain  notes  in  the  hands 
of  J.  C.  Harrel  acting  as  president  belonging 
to  said  defendant  company,  which  were  turn- 
ed over  to  and  by  the  receiver  collected,  and 
the  proceeds  thereof,  some  $1,140,  for  some 
reason  not  appearing,  ordered  paid  to  the 
clerk  of  the  court.  To  secure  this  fund,  plain- 
tiff on  April  18,  1908,  filed  his  petition  In  the 
cause,  restated  In  substance  his  original  con- 
tention that  he  was  a  stockholder  and  defmd- 
ants'  pretended  stockholders  In  said  company, 
alleged  himself  to  be  the  president  thereof, 
and  as  such  entitled  to  said  fund,  and  prayed 
the  court  to  require  said  fund  to  be  turned 
over  to  defendants,  the  court  found  that  de- 
fendant "J.  C.  Harrel,  as  acting  president  of 
tbe  said  Washita  Valley  Telephone  Company, 
is  tbe  proper  person  to  receive  said  funds," 
and  ordered  the  same  turned  over  to  him,  to 
all  of  wUch  plaintiff  excepted,  and  was  giv«i 
90  days  in  which  to  make  and  serve  a  case- 
made.  This  was  signed  and  settled  June  3, 
1908,  and  proceedings  in  error  brought  in 
this  court  on  June  8,  1908,  by  which  he  seeks 
to  review  and  reverse  isaid  orders. 

But  It  Is  contended  by  defendants  in  error 
that  this  cannot  be  done  because  they  say. 
that  no  proceeding  in  error  for  a  reversal  of 
said  order  of  November  26,  1906,  passing  on 
the  merits  of  the  cause,  nor  of  tbe  order  of 
December  1,  1006,  overruling  plaintUTs  mo- 
tion for  a  new  trial,  nor  of  the  order  of  April 
13,  1907,  modifying  the  order  of  November 
26,  1906,  was  filed  in  this  court  within  one 
year  from  the  rendition  thereof.  In  this  we 
concur.  "Proceedings  for  the  reversing,  va- 
cating, or  modifying  Judgments  or  orders 
must  be  commenced  within  one  year  after 
the  rendition  of  the  Judgment  or  order  com- 
plained of."  Ryland  v.  Coyle,  T  OkL  226,  54 
Pac.  456;  Hoffman  v.  Board  of  County  Com- 
missioners, 8  Okl.  225,  57  Pac.  167;  Wedd  v. 
Gates,  15  Okl.  602,  82  Pac.  808 ;  Hebeiaon  v. 
Hatchell,  17  Okl.  260,  87  Pac.  643;  Porter  et 
al.  y.  Brook,  21  Okl.  885,  97  Pac.  64^;  School 
District,  etc.,  V.  Fisher  et  al.  (Okl.)  99  Pac. 
G46;  Doorley  v.  Buford,  etc.,  Mfg.  Co.,  5  OkL 
594,  49  Pac.  936;  Dick  et  al.  r.  WUliams  et 
al.,  87  Wis.  651.  68  N.  W.  1029 ;  CasOe  v.  City 
of  Madison  et  al.,  113  Wis.  346,  89  N.  W.  156; 
Sanford  v.  Weeks  et  al.,  50  Kan.  338,  31  Pac 
1088.  But  in  said  decree  of  November  26, 
1906,  it  is  specially  provided:  "Thereupon 
the  court  announced  Its  finding  and  decision, 
and  finds  the  issues  in  favor  of  said  defend- 
ants upon  the  facts  and  law  applicable  to 
said  cause,  except  as  to  the  ownership  of  the 
corporation's  stock  mentioned  and  described 
in  pleadings  herein,  which  the  court  does  not 
pass  ui)on." 

So  it  is  clear  that  there  was  no  adjudica- 
tion as  to  the  ownership  of  stock  in  said  cor- 
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I>oratloii  by  saM  decree.  If  It  was  error  In 
Buch  proceedings  to  fall  to  pass  thereon,  such 
error  cannot  be  reviewed  In  an  appeal  com- 
menced after  the  expiration  of  one  year  from 
the  rendition  of  the  Judgment  or  order  com- 
plained of,  soch  Judgment  having  become  fin- 
al. However,  the  exception  in  said  decree  as 
to  the  ownership  of  said  stock,  becomes  final, 
and  consequently  there  was  no  adjudication 
as  to  such  ownership.  In  the  order  of  April 
18, 1908,  proceedings  in  error  to  review  which 
were  brought  to  this  court  within  one  year 
from  the  rendition  thereof,  it  is  contended  that 
the  district  court  of  Canadian  county  erred 
\*j>  ordering  the  derk  of  that  court  to  pay 
the  fund  held  by  the  clerk  of  the  court  to  J. 
C.  Harrel,  as  acflng  president  of  the  Washita 
Valley  Telephone  Company,  without  the  find- 
ing by  that  court  that  the  said  J.  C.  Harrel 
was  a  stockholder  and  officer  of  the  said  de- 
fendant corporation,  the  Washita  Valley  Tele- 
phone Company.  It  seems  that  the  said  sum 
of  fl,140  was  held  by  the  clerk  of  the  district 
court  as  a  fund  belonging  to  said  corpora- 
tion. If  the  plaintiff  in  error  was  a  stock- 
bolder  of  said  corporation,  he  had  a  right  to 
see  that  such  fund  was  paid  by  the  clerk  as 
custodian  under  the  order  of  the  court  to  the 
proper  officer  of  said  corporation  for  receiv- 
ing said  fund.  It  appears  from  the  record 
that  the  lower  court  refused  to  bear  testi- 
mony In  order  to  ascertain  who  the  proper 
ofiScer  of  the  said  corporation  was  to  receive 
said  fund,  and  made  the  order  complained  of 
without  hearing  any  evidence.  We  do  not  In- 
timate as  to  whether'or  not  it  was  necessary 
for  such  officer  to  be  a  stockholder  of  said 
corporation.  That  would  probably  depend 
upon  the  by-laws  thereof  as  well  as  the  stat- 
utes of  this  state. 

The  case  is  accordingly  reversed  and  re- 
manded, with  instructions  to  the  district 
court  to  set  aside  said  order,  and  to  proceed 
to  hear  and  determine  who  the  proper  officer 
of  said  corporation  is  for  the  purpose  of  re- 
ceiving and  retaining  the  custody  of  Its  funds. 
All  the  Justices  concur. 


(25  OU.  726) 

LOUISIANA  REALTY  CO.  v.  CITY  OF 

McALBSTBR. 

<Si]pr«me  Court  of  Oklahoma.    March  8,  1910.) 

(Synaiut  6y  the  Court.) 

1.  Taxation   (8  540*)— Voluntabt  Patment 

—Right  to  Recover. 

In  order  to  entitle  one  to  recover  ta^es 
voluntarily  paid,  they  must  have  been  paid 
through  mistake  of  fact  and  not  of  law,  pro- 
yided  the  mistake  was  not  caused  by  his  own 
neclect   of  duty. 

[Ed.    Note. — For   other  cases,    see   Taxation, 
Cent.  Dig.  i§  999-1001;    Dec.  Dig.  §540.*] 

?.  Taxatiow  (J  540*)  —  Patment  —  "MiSTAKB 
OF  Fact"— Recovebt. 

Section  748,  Wilson's  Rev.  &  Ann.  St.  Okl. 
1903,  provides,  m  part,  that  a  mistake  of  fact 
is  a  mistake  not  caused  by  the  neglect  of  a  legal 


duty  on  the  part  of  the  person  making  the  mis' 
take. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  (  1001 ;   Dec.  Dig.  |  640.* 

For  other  definitions,  see  Words  and  PliraRes, ' 
vol.  5,  pp.  4542,  4543 ;   vol.  S,  p.  7723.] 

3.  Recovery  of  Taxes  Paid. 

Conceding  that  plaintiff  made  a  mistake  of 
fact  in  paying  Its  taies,  when  It  wag  not  liable, 
the  mistake  was  caused  by  its  own  neglect  <w 
duty,  and.  the  payment  being  voluntary,  the. 
law  will  furnish  no  relief. 

Error  from  Pittsburg  County  Oonrtj  R. 
W.  Higglns,  Judge. 

Action  by  the  Louisiana  Realty  Company 
against  the  City  of  McAlester.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Bubanks  &  Elder,  for  plaintiff  In  error. 
Geo.  M.  Porter,  for  defendant  in  error. 

KANE,  J.  This  was  a  suit  to  recover  tax- 
es on  town  lots  assessed  and  collected  by  th© 
city  of  McAlester,  prior  to  statehood.  The 
petition  of  plaintiff  below,  plaintiff  In  error 
here,  alleges,  in  substance,  that  the  city  of 
McAlester  by  its  officials  Illegally  assessed 
for  taxes  In  1905  and  1906  certain  lots  with- 
in its  corporate  limits,  assessing  them  as 
the  property  of  plaintiff;  that  the  plaintiff 
did  not  own  said  lots  during  said  years;  that 
plaintiff  was  not  aware  of  said  fact,  and 
through  mistake  paid  the  assessment,  amount- 
ing to  $476.26;  that  immediately  on  learning 
the  facts,  as  alleged,  plaintiff  petitioned  the 
city  council  of  McAlester  to  refund  said  sum, 
but  the  petition  was  denied.  The  answer 
amounted  to  a  general  denial.  There  was 
Judgment  for  the  defendant  in  the  county 
court  of  Pittsburg  county,  to  reverse  which 
this  proceeding  in  error  was  commenced. 

The  evidence  and  the  agreed  statement  of 
facts  show  that  the  lots  on  which  these  taxes 
were  paid  were  purchased  from  the  Chicka- 
saw Nation,  and  that  at  the  time  the  taxes 
were  assessed  and  paid  there  was  a  payment 
due  and  unpaid  to  said  nation.  On  the  trial 
In  the  court  below  the  following  agreement 
was  entered  into  between  counsel  for  the  re- 
spective parties:  "It  is  agreed,  as  a  matter 
of  law,  that  the  said  assessments  on  said  lots 
above  mentioned  were  illegal  and  erroneous, 
because  the  city  had  no  power  to.  assess 
property  on  which  the  last  payment  to  the 
government  had  not  been  made."  Counsel 
briefing  the  case  for  the  defendant  In  error 
In  this  court  rather  doubts  the  soundness  of 
the  conclusion  of  law  reached  by  counsel 
who  tried  the  case;  but  for  the  purpose  of 
this  case  we  wiU  treat  it  as  sound.  The  only 
question,  then,  for  this  court  to  decide.  Is: 
Is  the  plaintiff  in  error  entitled  to  recover 
the  taxes  thus  voluntarily  paid,  upon  the 
ground  that  it  did  not  know  the  last  pay- 
ment to  the  Chickasaw  Nation  had  not  been 
made  at  the  time  it  paid  these  taxes? 
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In  order  to  entitle  one  to  recover  taxes 
TOlantarllj  paid,  tbey  must  have  been  paid 
through  mistake  of  fact,  and  not  of  law, 
provided  the  mistake  was  not  caused  by  his 
own  neglect  of  duty.  San  Diego,  etc.,  Co.  v. 
La  Presa  School  District,  122  Cal.  68,  54  Pac. 
528;  Cooley  on  TaxaUon  (3d  Ed.)  pp.  1495- 
1505.  The  syllabus  to  the  California  case 
reads  as  follows:  "Where  property  was  as- 
sessed In  a  district  In  which  It  was  not  sit- 
uated, and  the  owner,  having  the  means  of 
discovering  the  mistake,  voluntarily  paid  the 
tax,  he  could  not  recover  It  back,  as  being 
paid  under  a  mistake  of  fact,  under  Civ. 
Code,  {  1577,  defining  a  'mistake  of  fact'  as 
one  not  caused  by  the  neglect  of  a  legal  du- 
ty." Section  748,  Wilson's  Rev.  &  Ann.  St 
Okl.  1903,  provides,  In  part,  that:  "Mistake 
of  fact  Is  a  mistake  not  caused  by  the  neg- 
lect of  a  legal  duty  on  the  part  of  the  person 
making  the  mistake,  and  consisting  in:  First, 
an  unconscious  ignorance  or  forgetfulness  of 
a  fact  past  or  present,  material  to  the  con- 
tract; or,  second,  belief  In  the  present  ex- 
istence of  a  thing  material  to  the  contract, 
which  does  not  exist,  or  In  the  past  existence 
of  such  a  thing,  which  has  not  existed." 
This  section  of  the  Oklahoma  statute  seems 
to  be  identical  with  Civ.  Code  Cal.  {  1577, 
above  referred  to.  In  the  case  the  sylla- 
bus quoted  is  taken  from,  Chlpman,  C, 
who  delivered  the  opinion  of  the  court,  says: 
"It  is  the  legal  duty,  we  think,  of  the  owner 
of  property  to  see  that  It  is  properly  assess- 
ed, and  ample  provision  is  made  for  correct- 
ing mistakes  in  the  roll  or  list  The  manager 
of  the  company  did  not  testify  that  he  paid 
the  tax  under  mistake  of  fact  but  that  when 
the  tax  was  paid  he  believed  the  property 
was  inside  the  district  Conceding,  however, 
that  plaintilf  made  a  mistake  of  fact  in  pay- 
ing when  It  was  not  liable,  the  mistake  was 
caused  by  its  own  neglect  of  duty,  and,  the 
payment  being  voluntary,  the  law  will  fur- 
nish no  relief."  The  rule  Is  stated  by  Judge 
Cooley,  in  his  work  on  Taxation  (3d  Ed.  p. 
1497),  as  follows:  "Every  man  is  supposed 
to  know  the  law,  and.  If  he  voluntarily 
makes  a  payment  which  the  law  would  not 
compel  him  to  make,  he  cannot  afterwards 
assign  his  Ignorance  of  the  law  as  a  reason 
why  the  state  should  furnish  him  with  legal 
remedies  to  recover  It  back."  And  "Mistake 
of  fact  can  scarcely  exist  in  such  a  case  ex- 
cept in  connection  with  n^llgence;  as  the 
Illegalities  which  render  such  a  demand  a 
nullity  must  appear  from  the  records,  and 
the  taxpayer  is  just  as  much  bound  to  in- 
form himself  what  the  records  show,  or  do 
not  show,  as  are  the  public  authorltiea  The 
rule  of  law  is  a  rule  of  sound  public  policy 
also.  It  Is  a  rule  of  quiet  as  well  as  of  good 
faith,  and  precludes  the  courts  being  occu- 
pied in  undoing  the  arrangements  of  parties 
which  they  have  voluntarily  made,  and  into 


which  they  have  not  been  drawn  by  fraud 
or  accident,  or  by  any  excusable  Ignorance  oC 
their  legal  rights  and  liabilities." 

It  is  quite  plain  that  the  plahitlff  had 
means  at  hand  easily  accessible  and  conven- 
ient whereby  it  could  have  informed  Itself 
of  the  fact  that  it  claimed  to  be  Ignorant  of. 
The  deed  records  of  the  Central  Judicial  dis- 
trict, at  McAlester,  were  located  in  the  city 
of  Its  principal  place  of  business.  These 
records  would  show  whether  or  not  the  pat- 
ent to  the  lots  was  on  record,  and  would 
supply  other  facts  sufficient  to  give  one  ex- 
amining them  a  fairly  good  idea  of  the  sta- 
tus of  the  property.  The  records  of  the  In- 
terior Department,  at  Muskogee,  were  also 
open  to  inspection,  and  a  letter  to  the  Indian 
agent  would,  no  doubt  have  called  forth  all 
the  Information  the  plaintiff  lacked.  That 
its  officers  and  agents  were  familiar  wltta. 
conditions  attending  the  town  lots  in  the  la- 
dlaa  Nation  is  quite  apparent  from  the  rec- 
ord, as  It  shows  that  the  corporation  had 
purchased  and  owned,  at  the  time  the  taxes 
were  assessed  and  paid,  in  the  neighborhood 
of  100  lots  in  McAlester.  Under  the  state  of 
the  record,  the  court  below  must  have  de- 
cided the  case  against  the  plaintift  on  the 
theory  that  the  mistake  of  fact  complained 
of  was  caused  by  neglect  of  duty  on  its  part 

As  we  quite  agree  with  the  court  In  this 
respect,  its  Judgment  Is  affirmed. 

DUNN,  C.  J.,  and  HATES  and  TURNER, 
JJ.,  concur.  WIUjIAMS,  J.,  absent  and  not 
participating. 

iU  Okl.  48) 
MOORE  V.  ADAMS  et  aL 
(Supreme  Court  of  Oklahoma.    March  8,  ISIO.) 

(Syllabiu  &v  the  Court.) 

Debds  (I  211*)— E5VIDENCE  (S  78*)— Presump- 
tions—Failure  TO  Offer  Evidence— Suf- 

yiCIENCT  OF   EJVIDENCB. 

In  cases  where  fraud  i>  alleged  in  the  pro- 
curing of  the  execution  of  written  instruments 
or  deeds,  the  proof  must  sustain  the'  allegattona 
by  a  preponderance  of  the  evidence  so  great  as 
to  overcome  all  opposing  evidence  and  repel  the 
opposing  presumptions. 

(a)  It  should  be  of  such  weight  and  exigency 
as  to  satisfactorily  establish  the  wrongftil  con- 
duct charged ;  honesty  and  fair  dealing  as  a  nU* 
being  presumed. 

(b)  When  it  lies  within  the  power  of  a  party  to 
an  action  to  produce  evidence  upon  an  issue  and 
be  fails,  the  presumption  follows  that  the  evi- 
dence, if  produced,  would  be  unfavorable  to  the 
cause  of  such  party. 

[E!d.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SS  644,  645;  Dec.  Dig.  J  211  j*  Evidence, 
Cent  Dig.  ||  98,  100;  Dec.  Dig.  t  78.*! 

Kane,  J.,  dissenting. 

Appeal  from  the  United  States  C>>urt  for 
the  Western  District  of  the  Indian  Territo- 
ry, at  Muskogee;    Wm.  R.  Lawrence,  Judge. 

Action  by  Zeke  Moore  against  Richard  CL 
Adams,  trustee,  and  others.    There  was  a  dl- 


•For  other  cases  sea  i&me  topic  and  section  NUMBER  in  Dec  ft  Am.  Digs.  1M7  to  data,  *  Reportw  Indazes 


Digitized  by 


Google 


Okl.) 


MOORE  T.ADAMS. 


rected  verdict  for  defendants,  and  plalntUt 
brings  error.    Affirmed. 

Bailey  &  Klstler,  Harry  Miller,  and  T.  Xi 
Camp,  for  plalntlft  In  error.  Zevely,  Glvens 
A  Smith,  for  National  Oil  &  DeTcIopment  Co. 
Hutchlogs,  Murphey  &  German,  for  F.  J. 
Boudlnot  and  Richard  O,  Adams,  trustee. 

WILLIAMS,  J.  On  March  12,  1906.  Zeke 
Moore,  the  plaintiff  In  error,  who  was  en- 
rolled as  a  member  of  the  Creek  Tribe  as 
Zeke  Moore,  and  not  as  Ezeklel  Moore,  exe- 
cuted to  Stella  Moore  his  warranty  deed  to 
the  40  acres  of  land  In  controversy  in  the 
name  of  Ezekiel  Moore,  and  on  the  17th  day 
of  March,  1906,  Stella  Moore  conveyed  same 
to  Fradklln  Miller,  who.  In  turn,  on  the  30tb 
day  of  April,  1908,  conveyed  the  same  to  Wm. 
F.  Seibold,  he  on  the  30tb  day  of  AprU,  1906, 
conveying  same  to  George  Bizby.  He  on 
the  same  day  conveyed  the  same  to  Horace 
as.  Adams  and  Jadson  M.  Adams.  The  said 
Jndson  M.  Adams  on  the  23d  day  of  August, 
1906,  conveyed  his  ondivlded  half  interest 
to  Horace  M.  Adams,  who  on  the  11th  day 
of  September,  1006,  conveyed  the  entire  tract 
to  Richard  O.  Adams,  trustee,  and  John  D. 
Merry.  On  the  17th  day  of  September, 
1906,  the-  Bald  John  D.  Merry  conveyed  his 
undivided  half  interest  to  Frank  J.  Boudlnot 
On  the  7th  day  of  November,  1906,  Earl 
Sboenfeldt  went  to  the  United  States  pen- 
itentiary at  Ft  Leavenworth  to  procure  a 
new  deed  in  favor  of  Richard  0.  Adams,  as 
trustee,  and  Frank  3.  Boudlnot,  from  Zeke 
(Moore,  who  at  the  time  he  executed  the  deed 
to  his  sister,  Stella  Moore,  as  well  as  on 
November  7,  1906,  was  confined  therein  as 
a  prisoner.  At  the  time  Moore  executed  the 
deeds  to  the  defendants  In  error  Richard  C. 
Adams,  as  trustee,  and  Frank  J.  Boudlnot, 
the  statement  was  made  by  the  said  Sboen- 
feldt that  they  desired  to  correct  the  name 
In  the  deed.  There  is  no  proof  in  the  rec- 
ord showing  that  at  that  time  the  defend- 
ants in  error  or  either  of  them  had  any  in- 
formation that  there  was  any  contention  that 
Zeke  Moore  was  not  21  years  of  age  at  the 
time  he  executed  the  deed  to  Stella  Moore, 
or  that  Zeke  Moore  did  not  know  his  true 
age.  At  the  time  Zeke  Moore  conveyeed  this 
land  to  his  sister  it  was  undeveloped  oil 
land.  At  the  time  the  defendants  in  error 
Richard  0.  Adams,  trustee,  and  Frank  J. 
Boudlnot,  procured  the  last  deed,  the  defoid- 
ant  In  error  oil  company  was  making  prep- 
arations to  develop  the  same  for  oil,  and, 
as  far  as  this  record  shows,  the  only  purpose 
In  procuring  these  additional  deeds  was  in 
order  that  the  deraignment  of  title  might  be 
the  same  In  name.  This  was  a  reasonable 
precaution,  and  essential  in  having  the  ab- 
stract passed  on  with  a  view  of  using  ^ame 
as  security  either  by  the  owners  of  the  land 
or  the  holdws  of  the  oil  lease,  then  proceed- 
ing to  plac*  ImproTcmenta,  etc.  thereon. 
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The  plaintiff  in  error  selected  his  own  fcnv 
rum,  bringing  this  as  an  action  at  law  in  the- 
United  States  Court  of  the  Indian  Territory 
at  Muskogee,  which  was  tried  prior  to  the 
erection  of  the  state.  It  is  conceded  by  coun- 
sel for  defendants  in  error  Adams,  trustee, 
and  Boudlnot,  that  this  evidence  was  ad- 
missible under  the  original  pleadings,  and 
the  only  object  of  the  request  for  the  amnid- 
ment  by  counsel  for  the  plaintiff  in  error  in 
the  trial  court  was  that  such  evidence  might 
be  considered  in  the  trial  of  said  cause.  So^ 
in  the  consideration  of  this  case,  this  evi- 
dence win  be  considered  as  properly  admit- 
ted under  the  original  pleadings,  and  the 
question  then  arises  as  to  whether  the  tri- 
al court  was  Justified  in  directing  a  ver- 
dict in  favor  of  the  defendants  ii^  error.  In 
the  case  of  Myrick  v.  Jacks,  33  Ark.  429, 
the  court  said:  "Fraud  must  be  shown  and 
proven  at  law.  In  equity  it  suffices  to  show 
facts  and  circumstances  from  which  it  may 
be  presumed."  This  case  was  decided  by  the 
Supreme  Court  of  the  state  of  Arkansas  Kt 
its  May  term,  187a  The  same  code  of  pro- 
cedure relative  to  law  and  equity  wa»  In 
force  then  as  was  afterwards  extended  to 
the  Indian  Territory  by  acts  of  Congress  of 
May  2,  1890  and  Mardb  1,  1895.  The  prior 
construction  of  such  procedure  by  the  Su- 
preme Court  of  Arkansas  was  also  bron^^ 
over.  Nat  Live  Stodc  Com.  Co.  r.  TaHfa- 
ferro,  20  Okl.  177,  93  Pac.  983;  C,  O.  ft  G. 
R.  Co.  V.  Burgess,  21  Okl.  653,  07  Pac.  271 ; 
Foreman  v.  Midland  Valley  Ry.  Co.,  7  Ind, 
T.  478,  104  S.  W.  80a 

We  have  searched  the  record  and  have 
failed  to  find  any  evidence  tending  to  show 
that  Zeke  Moore  did  not  understand  the  con- 
tents of  the  two  deeds  executed  to  Richard 
O.  Adams,  trustee,  and  Frank  J.  Boudlnot  on 
November  7,  1006,  or  that  he  did  not  know 
the  effect  of  such  instruments  or  of  the  pro- 
posed development  for  oil,  or  his  true  ace 
at  the  time  the  deeds  were  executed.  If 
plaintiff  In  error  was  a  minor  when  th&  Best 
deed  was  executed  to  his  sister,  Stella,  he 
is  presumed  at  such  time  to  have  knows  of 
such  minority,  and  that  such  deed  was  ab- 
solutely void.  There  is  not  a  scintilla  of  evi- 
dence in  the  record  to  rebut  such  presump- 
tion. If  he,  after  becoming  of  ag^  for  « 
separate,  independent,  and  valid  considera- 
tion, though  the  same  may  have  been  inade- 
quate, with  a  knowledge  of  the  invalidity 
of  the  former  deed  and  the  situation  so  as 
to  Judge  for  himself,  willingly  executed  said 
deed,  the  same  is  valid.  Kerr  on  the  Law 
of  Fraud  and  Mistake,  p.  186.  If  the  plain- 
tiff in  error  did  not  know  his  exact  age  or 
that  the  former  deed  was  invalid,  or  had  it» 
knowledge  of  the  proposed  development  eC 
said  40  acres  of  land  for  oil,  and  the  their 
status,  such  evidence  was  peculiarly  within 
his  power  to  produce;  and  the  same  neither 
having  been  produced,  nor  any  reason  ihowv 
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why  he  did  not  give  said  evidence,  the  pre- 
Bcmptlon  of  law  Is  against  him  on  that 
point. 

As  to  what  was  said  to  him  at  the  time  he 
signed  said  deeds  there  Is  no  dispute.  There 
la  no  character  of  evidence  showing  that  there 
was  made  to  him  any  false  or  fraudulent  rep- 
resentation, or  that  anything  was  done  to 
ratify  any  prior  act  of  plaintiff,  or  that  de- 
fendant in  error  or  their  agent  bore  any  con- 
fidential relation  relative  to  the  plaintiff  In 
error.  It  appears  that  the  plaintiff  In  error 
wrote  his  own  name,  and  there  Is  nothing 
tending  to  show  that  he  was  not  an  Intelli- 
gent or  educated  negro.  The  plaintiff  In  ex- 
amining Harper,  the  notary  who  took  the  ac- 
knowledgments of  Zeke  Moore  to  the  two 
deeds,  does  not  attempt  to  prove  all  that  was 
said,  but  merely  a  statement  as  to  the  pur- 
pose of  taking  the  deeds,  to  wit,  to  correct 
Zeke  Moore's  name  In  relation  to  the  trans- 
fer to  his  sister,  Stella.  But  he  does  not  go 
further  to  show  that  Zeke  Moore  did  not  read 
the  deeds  or  did  not  understand  them,  or 
thought  he  was  signing  deeds  to  his  sister,  nor 
is  there  anything  to  show  that,  as  a  result 
of  said  statement,  said  deeds  were  signed. 
As  shown  by  the  record,  the  sole  considera- 
tion for  executing  the  same  was  the  sum  of 
$100  in  cash  in  hand  paid  to  him.  True,  it 
appears  that  at  the  time  of  the  execution  of 
the  deeds  and  the  receiving  of  the  money  he 
was  confined  in  the  United  States  peniten- 
tiary at  Ft.  Leavenworth  in  the  state  of  Kan- 
sas,, but  there  is  nothing  to  show  in  what 
tribunal  he  was  convicted,  whether  in  a  fed- 
eral court  sitting  within  the  Indian  Territory 
or  some  other  territory,  or  the  District  of 
Columbia,  or  a  state,  or  of  what  charge  he 
was  convicted.  The  fact  tliat  he  may  have 
been  confined  in  the  penitentiary  and  was  not 
on  an  equal  footing  with  the  grantees  at  the 
time  these  deeds  were  executed,  and  the  con- 
sideration received  was  grossly  Inadequate,  he 
not  having  knowledge  of  such  Inadequacy  or 
of  the  then  status,  these  facts  might,  without 
more,  have  been  sufiScient  for  the  question  of 
fraud  to  be  submitted  to  the  Jury.  But  there 
is  no  evidence  in  the  record  tending  to  show 
that  Zeke  Mo«re  did  not  know  the  value  of 
this  40  acres  of  land,  and  of  the  intention  to 
prospect  for  oil  thereon,  nor  is  there  any- 
thing to  show  that  the  agent  of  the  defend- 
ants in  error  or  the  defendants  in  error  bore 
such  a  relation  to  the  plaintiff  in  error  on 
account  of  his  being  confined  in  the  United 
States  penitentiary  as  to  have  any  advantage 
over  him  in  this  transaction.  It  may  be  con- 
tended, however,  that  the  plaintiff  in  error, 
being  confined  in  the  United  States  peniten- 
tiary at  Ft  Leavenworth,  was  Incompetent 
to  testify,  and  for  that  reason  be  was  unable 
to  repel  such  presumption.  But  there  is  noth- 
ing to  show  that  at  the  time  of  the  trial  he 
was  confined  in  the  penitentiary.  His  term 
may  have  terminated  so  far  as.  the  record 
goes.    But,  assume  that  it  had  not,  if  h«  was 


incompetent  to  testify,  the  burden  rested  up- 
on the  party  seeking  to  excuse  him  from  tes- 
tifying to  establish  such  Incompetency  by  evi- 
dence which  would  be  by  the  Judgment  roll 
of  conviction,  and,  if  that  showed  a  convic- 
tion of  a  disqualifying  crime  in  the  same  Ju- 
risdiction, that  would  suffice,  and  then  the  bur- 
den would  shift  to  show  a  reversal  of  the  Judg- 
ment or  pardon  or  removal  of  such  disquali- 
fication. 1  Wlgmore  on  Evidence,  {  523,  p.  653; 
Tx)gan  V.  United  States,  144  U.  S.  263, 12  Sup. 
Ct.617,36  L.  Ed.  431.  SecUon  1974  (section 
2859,  Mansf.  Dig.  Laws  Ark.)  Ind.  T.  Ann.  St 
1899,  which  controlled  in  the  forum  where  this 
case  was  tried,  to  wit  United  States  Court  for 
the  Western  District  of  the  Indian  Territory 
at  Muskogee,  provides  that  persons  convicted 
of  a  capital  offense  or  of  perjury,  subordina- 
tion of  perjury,  burglary,  robbery,  receiving 
stolen  goods,  forgery,  or  counterfeiting,  ex- 
cept by  the  consent  of  the  parties,  shall  be 
incompetent  to  testify.  Convictions  for  vio- 
lations of  the  laws  then  in  force  in  said  terri- 
tory against  the  sale,  bartering,  giving  away, 
'furnishing,  or  Introdndng  of  intoxtcatlng  liq- 
uors into  said  territory,  manslaughter,  as- 
sault with  intent  to  kill,  abduction,  bigamy, 
maiming,  kidnapping,  removing  property  mort- 
gaged or  subject  to  other  lien,  and  numerous 
other  offenses  defined  as  felonies  by  statutes 
then  In  force  in  said  Jurisdiction  were  pun- 
ishable by  imprisonment  In  the  federal  pen- 
itentiary, but  such  convictions  did  not  per  se 
render  the  convicted  party  lncomi)etent  as  a 
witness.  There  was  no  effort  en  the  part  of 
the  plaintiff  in  error  to  excuse  himself  from 
not  testifying,  and,  so  far  as  this  record  is 
concerned,  it  is  to  be  assumed  that  he  was  a 
competent  witness.  It  is  a  well-settled  rule 
that  when  it  lies  within  the  power  of  a  party 
In  interest  in  an  action  to  produce  evidence 
upon  an  issne,  and  he  fails,  the  presumption 
follows  that  same,  if  produced,  would  be  unfa- 
vorable to  his  cause.  M.,  K.  &  T.  By.  Co.  v. 
Ward,  1  Ind.  T.  670,  48  S.  W.  954.  In  this 
case  the  burden  is  on  the  plaintiff  to  make  out 
his  case,  and  especially  is  it  the  plaiutiCTs  duty 
by  evidence  to  rebnt  every  negative  presumjv 
tlon  when  he  presumably  has  peculiar  knowl- 
edge enabling  him  to  meet  such  presumption. 
In  the  case  of  Insurance  Co.  v.  Rammels- 
berg,  58  ICan.  531,  60  Pac.  446,  Mr.  Chief  Jus- 
tice Doster,  In  delivering  the  opinion  of  the 
court,  said:  "In  all  civil  actions  the  party 
asserting  the  afiirmative  of  an  Issue  is  enti- 
tled to  prevail  upon  the  production  by  him  of 
a  preponderance  of  evidence,  but  In  cases 
where  fraud  in  the  execution  of  written  in- 
struments is  charged  the  question  may  well 
arise:  How  greatly  must  the  evidence  of 
such  fraud  preponderate?  Will  the  overbal- 
ancing of  the  scale  by  so  much  as  a  hair's 
weight  suffice,  or  must  the  excess  be  decid- 
ed, convincing  and  satisfactory?  Consider- 
ing that  honesty  and  fair  dealing  are  always 
presumed,  and  thnt  fraud  must  always  be 
proved,  and  that  the  writings  of  parties  are 
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supposed  to  fully  and  correctly  set  forth  their 
engagements,  It  cannot  be  that  a  barely  ap- 
preciable overweight  of  evidence  Is  sufficient 
to  overcome  such  presumptions,  together  with 
the  testlmoDy  of  witnesses  fortifying  the 
same,  convict  one  of  the  parties  of  moral  tur- 
pitude, and  set  aside  his  deliberately  execut- 
ed agreements.  It  is  true  that  the  law  In 
such  cases  requires  nothing  but  a  preponder- 
ance of  evidence,  but  It  requires  that  pre- 
ponderance to  be  great  enough  to  overcome 
all  opposing  evidence  and  repel  all  opposing 
presumptions.  In  order  to  do  so.  It  should 
be  of  such  weight  and  cogency  as  to  satisfac- 
torily establish  the  wrongful  conduct  charg- 
ed. The  authorities  are  uniformly  to  this 
e(Tect,  and  it  will  be  sufficient  to  cite  only 
the  approved  text-books,  where  the  state- 
ment of  the  rule  will  be  found  together  with 
citations  in  Its  support  2  Wharton  on  Evi- 
dence, K  932, 1010 ;  1  Rice's  Evidence,  p.  302 ; 
2  Pomeroy's  Equity  Jurisprudence,  §§  850- 
8C2."  In  the  case  of  Lalone  et  al.  r.  United 
States,  164  U.  >S.  255,  17  Sup.  Ct  74,  41  L. 
Ed.  425,  Mr.  Justice  Peckham  In  delivering 
the  opinion  for  that  court  said:  "In  all  pro- 
ceedings instituted  to  recover  moneys  or  to 
pet  aside  and  annul  deeds  or  contracts  or  oth- 
er written  Instruments  on  the  ground  of  al- 
leged fraud  practiced  by  a  defendant  upon  a 
plaintiff,  the  rule  is  of  long  standing,  and  Is 
of  universal  application,  that  the  evidence 
tending  to  prove  the  fraud  and  upon  which 
to  found  a  verdict  or  decree  must  be  clear 
and  satisfactory.  It  may  be  circumstantial, 
but  it  must  be  persuasive.  A  mere  prepon- 
derance of  evidence  which  at  the  same  time 
Is  vague  or  ambiguous  is  not  sufficient  to  war- 
rant a  finding  of  fraud,  and  will  not  sustain 
a  Judgment  based  on  such  finding."  In  the 
case  of  United  States  v.  Maxwell  Land  Grant 
Company,  121  U.  S.  326,  7  Sup.  Ct.  1015,  30 
li.  Ed.  949,  the  court  said:  "We  take  the 
general  doctrine  to  be  that,  when  in  a  court 
of  equity  it  is  proposed  to  set  aside,  to  annul, 
or  to  correct  a  written  instrument  for  fraud 
or  mistake  In  the  execution  of  the  Instrument 
Itself,  the  testimony  on  which  this  is  done 
mast  be  clear,  unequivocal,  and  convincing, 
and  that  it  cannot  be  done  upon  a  bare  pre- 
ponderance of  evidence  which  leaves  the  Is- 
8ue  in  doubt  If  the  proposition  as  thus  laid 
down  In  the  cases  cited  is  sound  in  regard  to 
the  ordinary  contracts  of  private  individuals, 
how  much  more  shonld  it  be  observed  where 
the  attempt  la  to  annul  the  grants,  the  patents, 
and  other  solemn  evidences  of  title  emanating 
from  the  government  of  the  United  States 
tinder  Its  official  seal."  The  Maxwell  Land 
Grant  Case  is  also  quoted  with  approval  by 
Mr.  Justice  Brewer  in  the  case  of  United 
States  V.  American  Bell  Telephone  Co.,  107 
U.  S.  224,  17  Sup.  Ct  809,  42  L.  Ed.  144. 

Now,  in  this  case,  the  deed  executed  by  the 
plaintiff  In  error  to  the  defendants  In  error  I  Dig.  §  97 ;    Dec.  Dig.  J  64>'] 
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was  acknowledged  before  a  notary  pablicV/ 
the  defendant  in  error  signing  his  own  name  ^ 
and  presumably  understanding  the  contents 
of  the  instrument  and  reading  the  same.  No 
false  representations  being  made  to  him,  the 
question  then  arises  as  to  whether  or  not, 
the  fact  being  that  he  was  confined  in  prison, 
the  defendants  in  error  should  have  disclosed 
to  him  that  said  40  acres  of  land  was  to  be 
prospected  for  oil.  Assuming  that  It  was  the 
duty  of  the  defendants  In  error  or  their  agent 
to  so  Inform  him,  such  is  presumed  to  have 
been  done,  wrong  not  as  a  rule  being  presum- 
ed to  have  been  done  (Kerr  on  Fraud,  p.  384), 
and  there  Is  not  one  scintilla  of  evidence  in 
this  record  that  he  was  not  so  Informed.  Mr. 
Chief  Justice  Doster  in  the  Kansas  case  lays 
down  the  rule  that  It  requires  that  preponder- 
ance of  evidence  to  be  great  enough  to  over- 
come all  opposing  evidence  and  repel  all  op- 
posing presumptions.  The  plaintiff  in  error 
in  this  case  was  the  party  in  interest,  and 
It  Is  to  be  assumed  that,  under  the  record  In 
this  case,  he  was  competent  to  testify,  and 
thereby  overcome  or  repel  such  presumption ; 
it  thus  being  within  his  power  to  overcome 
it,  and  not  doing  so,  under  the  circumstances, 
we  are  not  prepared  to  say  the  lower  court 
erred  In  directing  a  verdict  In  favor  of  the 
defendants.  4  Wlgmore  on  Evidence,  {  2493, 
p.  3535. 

The  Judgment  of  the  lower  court  Is  affirm- 
ed. All  the  Justices  concur,  except  KANE, 
J.,  who  dissents. 


(26  Okl.  19) 

eCULLT  V.  WILLIAMSON. 
(Supreme  Court  of  Oklahoma.    March  8,  1910.) 

(SyUabv*  by  the  Court.) 

1.  Bbokebs  ({  69*)— AcnoR  roB  Skbviobs— 
Compensation. 

\^nien  a  real  estate  broker  sues  to  recover 

componsation  for  services  rendered  in  procuring 
a  purchaser  under  a  contract  which  fails  to 
fix  his  rate  of  compensation,  he  is  entitled  to  re- 
cover a  fair  and  reasonable  compensation  for  the 
services  rendered  in  compliance  with  his  con- 
tract 

[Eld.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  §  55 ;    Dec.  Dig.  {  69.*] 

2.  Bbokebs  (§  64*)— Right  to  CoionssioN— 
Inabiutt  or  Purchaseb  to  Pbbfobx. 

Where  a  broker  is  employed  to  procure  a 
purchaser  for  property,  and  presents  to  his  prin- 
cipal a  purchaser,  it  is  for  the  principal  then 
to  decide  whether  the  person  presented  is  ac- 
ceptable; and  if,  without  any  fraud,  conceal- 
ment, or  other  improper  practice  on  the  part  of 
the  broker,  the  principal  accepts  the  person  pre- 
sented, and  enters  into  an  enforceable  contract 
with  him,  the  broker  is  entitled  to  compensation 
for  his  services,  although  it  subsequently  turns 
out  that  the  purchaser  is  not  able  to  comply 
with  his  contract,  and  on  that  account  the  sale 
is  not  consummated  by  a  transfer  of  the  prop- 
erty. 

[EM.  Note.— For  other  cases,  see  Broken,  Cent. 
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Error  from  District  Court,  Custer  County ; 
C.  F.  Irwin,  Judge 

Action  by  Jerry  C.  Scully  against  3.  A. 
Williamson.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

Geo.  T.  Webster,  for  plaintiff  In  error. 
Henry  Bulow,  for  defendant  In  error. 

H.\YES,  J.  Plaintiff  In  error  brought  this 
action  In  the  court  below  to  recover  on  a 
claim  In  favor  of  the  Scully  Land  Company, 
a  corporation,  for  commission  for  services 
rendered  by  said  company  to  defendant  in 
the  sale  of  certain  real  estate  and  personal 
property,  which  claim  or  account  is  alleged 
to  have  been  assigned  to  plaintiff.  A  demur- 
rer to  plaintiff's  evidence  was  sustained  by 
the  trial  court.  Said  action  of  the  court  is 
the  only  error  urged  for  a  reversal  of  the 
cause. 

The  Scully  Land  Company  is  a  corporation, 
of  which,  during  the  year  1904,  plaintiff  was 
president  During  said  year  plaintiff  resided 
in  Custer  county.  Some  time  before  June 
10th  of  that  year,  Mr.  Williamson,  the  de- 
fendant, listed  for  sale  with  the  Scully  Land 
Company  certain  real  estate  and  personal 
property  located  in  Custer  county.  He  visit- 
ed the  office  of  the  company  several  times,  in- 
sisting and  urging  that  the  company  give 
the  sale  of  his  land  special  attention,  and 
that  It  be  preferred  over  other  property  liat- 
ed  with  it  for  sale.  The  company  tools  divers 
prospective  buyers  to  lools  at  his  property, 
among  whom  was  a  man  by  the  name  of 
Remund  from  Minnesota,  who  Ulied  the  prop- 
erty, and  stated  to  the  officers  of  the  corpor- 
ation that  he  would  endeavor  to  induce  his 
son  to  come  down  from  Minnesota  and  buy 
it  Plaintiff  afterwards  moved  to  Oklahoma 
City,  to  which  place  young  Remund  came, 
and  was  by  plaintiif,  who  appears  to  have 
been  still  acting  as  officer  of  the  corporation, 
shown  various  pieces  of  property  In  the  coun- 
try around  Oklahoma  City,  and  was  later 
taken  by  plaintiff  to  Custer  county  to  Inspect 
the  property  of  defendant  He  was  by  plain- 
tiff introduced  to  defendant  Defendant  and 
he  agreed  upon  the  terms  of  a  purchase  and 
sale,  and  the  same  were  reduced  to  a  contract 
in  writing  by  which  defendant  agreed  and 
bound  himself  to  convey  to  the  purchaser  by 
warranty  deed  certain  real  estate  and  certain 
personal  property  for  the  total  sum  of  $9,500, 
and  the  purchaser  agreed  and  bound  himself 
to  pay  for  said  property  at  the  time  and  In 
the  manner  speclflcally  stated  In  their  con- 
tract. The  contract,  after  having  been  exe- 
cuted by  both  parties,  was  placed  in  the 
bands  of  plaintiff,  to  be  held  by  him  until  the 
performance  of  same.  The  evidence  discloses 
that  this  contract  was  not  performed  by  Re- 
mund, the  purchaser,  in  accordance  with  the 
terms  thereof,  for  the  reason  that  the  said 
Remund  was  unable  to  sell  certain  property 
owned  by  blm,  the  sale  of  which  was  neces- 


sary in  order  for  him  to  secure  funds  witb 
which  to  carry  out  said  contract  The  evi- 
dence does  not  disclose  that  any  rate  of 
commission  was  agreed  upon  between  the  cor- 
poration and  defendant,  but  there  Is  evidence 
that  a  reasonable  commissiou  for  such  serv- 
ices Is  6  per  cent  of  the  proceeds  of  the  sale, 
and  It  is  established  that  the  claim  of  the 
corporation  has  been  assigned  to  plaintiff. 
Demand  was  made  by  the  corporation  of  de- 
fendant before  the  assignment  of  Its  claim 
against  him  for  payment  thereof,  which  was 
refused,  and  the  same  has  never  been  paid. 
The  foregoing  statement  states  substantially 
the  facts  most  favorable  to  plaintiff  that  are 
established  by  direct  evidence  or  based  ap- 
on  Inferences  and  conclusions  that  may  be 
reasonably  and  logically  drawn  from  the  evi- 
dence. When  a  demurrer  to  the  evidence  Is 
Interposed,  it  must  be  taken  that  he  who  In- 
terposes it  admits  all  the  facts  which  the  evi- 
dence in  the  slightest  degree  tends  to  prove, 
and  all  the  Inferences  or  conclusions  whlcb 
may  be  reasonably  and  logically  drawn  there- 
from, and  the  court  will  not  weigh  conflict- 
ing-evidence, but  win  treat,  as  withdrawn, 
all  the  evidence  which  Is  most  favorable  to 
the  party  demurring.  Ziska  v.  Ziska  et  al., 
20  Okl.  634,  95  Pac.  254,  23  L.  R.  A.  (N.  S.) 
1;  E}dmls8on  v.  Drumm-FIato  Commission' 
Co.,  13  Okl.  440,  73  Pac.  958. 

Defendant  contends  that  the  testimony  of 
plaintiff  is  deficient  In  three  particulars,  to 
wit:  That  it  fails  to  show  any  contract  of 
employment  of  the  corporation  by  him;  sec- 
ond, that  the  sale  from  defendant  to  the  pros- 
pective purchaser  was  never  consummated: 
and,  third,  that  it  does  not  show  that  the 
corporation  furnished  a  purchaser  who  was 
ready,  willing,  and  able  to  buy.  The  first  of 
these  contentions  Is  without  any  merit. 
There  is  abundant  evidence  to  show  that  the 
corporation  was  engaged  in  selling  lands  for 
commission;  that  defendant  listed  his  prop- 
erty with  It  and  frequently  thereafter  visited 
that  company,  urging  it  to  push  the  sale  of 
his  property.  The  evidence  does  not  show 
what  compensation  the  corporation  was  to 
receive  for  its  services;  but,  in  the  absence 
of  an  expressed  agreement  relative  thereto, 
there  Is  an  Implied  agreement  on  the  part  of 
defendant  that  he  will  pay  a  reasonable 
compensation  therefor.  1  Amer.  &  Eng. 
Bncyc.  of  Law,  115 ;  4  Amer.  &  Eng.  Encyc. 
of  Law,  790.  It  is  true  that  a  real  estate 
agent  who  finds  a  purchaser  for  property 
■without  any  request  of  the  owner  to  act 
for  him,  and  In  the  absence  of  any  acts  of  the 
owner  which  may  be  construed  as  employing 
by  implication  the  agent  to  act  for  him.  Is 
not  entitled  to  a  commission,  and  is  to  be 
treated  as  a  mere  volunteer  without  authori- 
ty. Johnson  v.  Whalen,  13  Okl.  320,  74  Pac. 
503;  Twelfth  Street  Market  Co.  v.  Jackson, 
102  Pa.  269;  Stewart  v.  Pickering,  73  Iowa, 
652,  35  N.  W.  690.  But  this  rule  has  no  ap- 
plication to  the  facts  in  this  case. 

Defendant's  last  two  contentions  may  tM 
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considered  together.  The  evidence  tails  to 
show  that  the  sale  contracted  tor  between 
defendant  and  Remund  was  ever  consum- 
mated, but  it  is  said  in  Kalley  ▼.  Baker,  132 
N.  Y.  i;  29  N.  E.  1091,  28  Am.  St.  Rep.  542, 
that  a  broker  employed  to  sell  property  be- 
comes entitled  to  hia  commission  when  he 
finds  a  pnrchaser  satisfactory  to  his  employ^, 
and  they  enter  into  a  matnal  contract  of  par- 
chase  and  sale,  though  it  subsequently  turns 
oat  that  the  purchaser  is  unable  to  comply 
-with  his  contract,  and  on  that  account  the 
sale  is  not  consummated  by  transfer  of  the 
property.  In  the  case  at  bar  the  broker 
tronght  to  the  owner  of  the  property  a  pro- 
spective pnrchaser,  with  whom  the  owner  was 
satisfied,  and  with  whom  he  executed  a  con- 
tract for  a  sale,  thereby  determining  for  him- 
self the  ability  of  the  purchaser  to  purchase. 
For  any  violation  of  this  contract  by  the  pur- 
chaser defendant  had  his  remedy  for  dam- 
ages for  the  loss  sustained  by  him  by  reason 
of  the  purchaser  failing  to  fulfill  his  con- 
tract lo  Francis  v.  Baker,  45  Minn.  83,  47 
N.  W.  452,  the  general  rule  is  declared  to  be 
that:  "Where  a  broker  is  employed,  for  a 
commission  to  be  paid,  to  procure  a  pur- 
chaser for  property,  and  presents  to  the  prin- 
cipal a  proposed  purchaser,  it  is  for  the  prin- 
cipal then  to  decide  whether  the  person  pre- 
sented Is  acceptable;  and  if,  without  any 
fraud,  concealment,  or  other  Improper  prac- 
tice on  the  part  of  the  broker,  the  principal 
acc^ts  the  person  presented,  and  enters  into 
an  enforceable  contract  with  him  for  the 
purchase  of  the  property,  the  commission  la 
fully  earned.    *    ♦    ♦•• 

The  rule  announced  In  the  foregoing  cases 
!s  approved  generally  by  both  the  courts  and 
the  text-writers.  19  Oyc.  271,  and  authorities 
there  dted.  It  has  received  approval  in  this 
Jurisdiction.  Toder  v.  Randol  et  al.,  16  Okl. 
308,  88  Pat  537,  3  L.  H.  A.  (N.  S.)  676. ,  Aft- 
er Remand  failed  to  make  payment  under 
his  contract,  the  corporation  had  one  of  Its 
agents  to  call  upon  him  to  ascertain  why  be 
was  not  carrying  out  his  contract,  and  to  en- 
deavor to  Induce  him  to  perform  it.  But  this 
act  on  the  part  of  the  corporation  In  no  way 
affects  its  right  to  recover  its  commission, 
which  had  become  earned  when  the  contract 
of  purchase  was  executed,  and  defendant  had 
accepted  the  purchaser  as  satisfactory  to  him. 
Had  defendant  embodied  in  his  contract  of 
employmoit  with  the  corporation  a  stipula- 
tion that  be  should  not  be  liable  for  any 
commission  unless  a  sale  was  finally  con- 
summated and  the  property  transferred,  then 
the  fact  that  the  corporation,  although  it 
made  effort  to  have  the  purchaser  carry  out 
bis  contract,  failed  to  secure  the  performance 
thereof,  would  be  fatal  to  plaintiff's  right 
of  recovery ;  but  it  is  not  made  to  appear  by 
the  pleadings  of  either  party,  or  by  evidence, 
that  there  was  such  stipulation  in  the  con- 
tract of  employment 


It  follows  that  the  Judgment  of  the  trial 
court  must  be-  reversed,  and  the  cause  re- 
manded. 

DUNN,  C.  J.,  and  WILLIAMS,  TURNER, 
and  KANE,  JJ.,  concur. 


(W  Okl.  47) 

WATSON  V.  RBIN  et  aL 
(Supreme  Court  of  CAlahoma.    March  8,  1010.) 

(SyUabut  ty  the  Oovrt.) 

Appbai.  and  Bbbob  ({  8S1*)— DiSKissAi.  or 

Wett. 

Where  no  suramons  in  error  is  issued  or 
pnadpe  filed  therefor,  and  no  general  appear- 
ance Is  made  by  defendant  in  error  within  one 
year  after  tiie  rendition  of  the  Judgment  appeal- 
ed from,  a  proceeding  in  error  is  not  commenced 
within  one  year  after  the  rendition  of  the  judg- 
ment, as  required  by  section  4748,  Wilson's  Rev. 
&  Ann.  St.  1903,  although  a  petition  in  error 
and  case-made  have  been  filed  within  said  period 
of  one  year,  and  the  proceeding  will  be  dis- 
missed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  St  191&-1919:  Dec  Dig.  t 
351.*] 

Error  from  District  Court  Kay  Oouniy; 
W.  M.  Bowles,  Judge. 

Action  by  Mabel  C.  Watson  against  Henry 
Rein  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Dismissed. 

W.  K.  Moore  and  Moss  &  Turner,  for  plain- 
tiff in  error.  J.  F.  King  and  L.  A.  Marls,  for 
defendants  in  error. 

WILLIAMS,  J.  The  Judgment  sought  to 
be  appealed  from  in  this  case  was  rendered 
on  the  3d  day  of  December,  1907,  in  the  dis- 
trict court  of  Kay  county,  state  of  Oklahoma. 
On  the  27th  day  of  November,  1908,  the  peti- 
tion in  error  with  case-made  attache^  was 
filed  In  this  court  but  the'prsecipe  for  sum- 
mons was  not  filed  until  the  7th  day  of  Jan- 
uary, A.  D.  1909,  on  which  date  summons  In 
error  was  issued.  The  defendants  in  error 
moved  to  dismiss  this  airpeal  on  the  ground 
that  neither  was  any  praecipe  filed  in  this 
court  nor  any  summons  in  error  issued  with- 
in one  year  from  the  date  of  the  Judgment 
sought  to  be  reviewed. 

In  the  case  of  Williams  v.  Paollin  et  aL, 
104  Pac.  342,  it  was  held  by  this  court  that 
"where  no  summons  In  error  is  issued  or 
pr»clpe  filed  therefor,  and  no  general  appear- 
ance is  made  by  defendant  in  error  within 
one  year  after  the  rendition  of  the  Judgment 
appealed  from,  a  proceeding  In  error  is  not 
commenced  within  one  year  after  the  rendi- 
tion of  the  Judgment  as  required  by  section 
4748,  Wilson's  Rev.  &  Ann.  St  1906,  although 
a  petition  in  error  and  case-made  have  been 
filed  within  said  period  of  one  year,  and  the 
proceeding  will  be  dismissed."  See  to  the 
same  effect,  McMurtry  v.  Byrd  et  al.,  101  Pac. 
1117 ;   Court  of  Honor  v.  Wallace  et  al.,  102 
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Pac  111.  See,  also,  case  of  Kilgore  y.  Yamell 
et  al.,  103  Pac.  698 ;  School  Dlst  No.  39,  Ki- 
owa County,  V.  Fisher,  County  Treasurer 
(First  Nat  Bank  of  Hobart,  Intervener),  99 
Paa  646. 

It  follows  that  this  appeal  was  not  com- 
menced In  such  time  after  the  rendition  of 
the  Judgment  for  this  court  to  acquire  Juris- 
diction, and  the  same  is  accordingly  dismiss- 
ed.   All  the  Justices  concur. 


<»  Okl.  741) 

THOMPSON  et  al.  t.  STATE  ex  rel.  COOK- 

SEY  et  al. 
<Snpreme  Court  of  Oklahoma.    March  8,  1910.) 

(Syllabut  By  the  Court.) 

1.  Mandamus  (|  146*)— Issuance  or  Writ— 
Procedube— Fabties. 

It  is  the  better  practice  to  issue  the  writ 
of  mandamus  in  the  name  of  the  state  on  the  re- 
lation of  the  party  or  parties  interested,  al- 
though such  writ  may  issue  in  the  name  of  such 
party  under  the  Code  provision  requiring  the 
real  party  in  interest  to  sue. 

[Ed.  Note.— For  other  cases,  see  Mandamus. 
Cent.  Dig.  §  287 ;  Dec  Dig.  §  140.*] 

2.  Mandaicus  (8  141*)— Jurisdiction. 

That  part  of  section  10,  art.  7,  of  the  state 
Constitution,  which  provides  that  "the  district 
courts,  or  any  judge  thereof,  shall  have  power 
to  issue  writs  of  habeas  corpus,  mandamus,  in- 
junction, quo  warranto,  certiorari,  prohibition, 
and  other  writs,  remedial  or  otherwise,  necessary 
or  proper  to  carry  into  effect  their  orders,  judg- 
ments, or  decrees,''  constitutes  a  grant  of  dis- 
tinct jurisdiction,  not  depending  on  other  pro- 
visions defining  classes  of  cases  or  amounts  in 
controversy  over  which  also  jurisdiction  is  given, 
and  gives  the  substantive  power  to  issue  the 
writs  named  in  all  cases  where  courts  of  law  or 
equity  under  settled  rules  would  have  the  power 
to  issue  them,  whether  they  be  necessary  to  en- 
force some  jurisdiction  given  by  the  other  pro- 
visions or  not 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent..  Dig.  }{  276-278;    Dec.  Dig.  {  141.*] 

8.  Mandamus  (§  141*)— Jurisdiction— Issu- 
ance IN  Vacation. 

The  judges  of  the  district  courts  have  au- 
thority, under  that  part  of  section  10,  art.  7, 
of  the  Constitution,  empowering  the  district 
courts  and  the  judges  thereof  to  issue  writs  of 
mandamus,  etc.,  to  issue  in  vacation  a  manda- 
mus notwithstanding  the  right  of  trial  bv  jury 
is  preserved  in  the  bill  of  rights,  and,  if  it  be 
conceded  that  a  respondent  in  mandamus  is  en- 
titled to  a  jury  trial  on  disputed  questions  of 
fact,  the  only  consequence  is  that  the  judge 
cannot  then  grant  the  writ  in  vacation. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  8  276;    Dec.  Dig.  8  141.*] 

(Additional  Byllabu*  by  Editorial  Staff.) 

4.  Words  and  Phrases— "Said  Court  and 
JUDQEB  Thereof." 

The  well-settled  construction  of  such  a 
phrase  as  "said  court  and  the  judges  thereof,"  as 
used  in  a  statute  conferring  certain  powers  on 
the  court,  is  that  it  means  the  court  when  in 
session,  and  the  judges  acting  in  vacation. 

Error  from  District  Court,  Greer  County; 
O.  A.  Brown,  Judge. 

Action  by  the  State,  on  the  relation  of  W. 
H.  Cooksey  and  others,  for  writ  of  manda- 


mns  to  J.  F.  Thompson  and  J.  M.  Lassiter. 
From  an  order  granting  the  writ,  defendants 
bring  error.    Affirmed. 

Eagin  &  Eagln  and  Burford  &  Burford, 
for  plaintiffs  in  error.  Thacker  Be  Thacker, 
for  defendants  In  error. 

KANE,  J.  This  case  in  the  court  below 
was  entitled  State  of  Oklahoma  ex  reL  W. 
E.  Cooksey  et  al..  Plaintiff,  ▼.  J.  F.  Thomp- 
son and  J.  M.  Lassiter,  Defendants.  The  pe- 
tition alleged.  In  substance,  that  the  plain- 
tiffs and  defendants  were  all  resident  citi- 
zens, qualified  electors,  taxpayers  owning 
both  real  and  personal  property,  and  public 
school  patrons  having  children  within  scbo- 
lastlc  years  residing  with  tbem  in  and  for 
school  district  No.  17  of  Greer  County ;  that 
defendant  J.  F.  Thompson  was  and  is  the 
director,  and  that  said  J.  M.  Lassiter  was 
and  is  the  treasurer,  and  W.  J.  Miller, 
Jr.,  was  and  is  the  clerk  composing  the 
school  board  of  said  district;  that  an  elec- 
tion was  lawfully  held  within  said  district 
for  the  purpose  of  determining  the  question 
of  issuing  four  bonds  of  said  school  district 
to  the  amount  of  |2,000,  for  the  purpose  of 
purchasing  a  site  for  a  school  building,  erect- 
ing a  school  building  thereon,  and  purchas- 
ing school  furniture  for  same;  that  more 
than  three-fifths  of  the  voters  of  said  dis- 
trict voting  at  said  election  declared  by  their 
ballots  in  favor  of  and  authorized  the  la^ 
Buance  of  said  bonds,  which  result  of  said 
election  was  duly  ascertained  and  declared 
by  the  judges  of  said  election,  composed  of 
J.  G.  Woody,  instead  of  the  said  J.  M.  Las- 
siter, and  of  the  said  J.  F.  Thompson  and 
W.  J.  Miller,  Jr.,  and  the  said  board  made 
the  same  a  matter  of  record,  minus  the  sig- 
nature of  J.  F.  Thompson  and  J.  M.  Lassiter, 
so  t|^at  the  said  board  has  long  since  been 
and  Is  now  in  duty  bound  to  issue  said  bonds, 
over  the  official  signature  of  the  said  J.  F. 
Thompson,  as  director  and  the  said  W.  J. 
Miller,  Jr.,  as  clerk,  and  to  sell  and  dispose 
of  the  same  in  accordance  with  said  purpose 
and  the  law  in  this  regard,  after  registering 
the  same  with  a  transcript  of  all  proceed- 
ings In  voting  said  bonds  with  the  State  Au- 
ditor and  with  the  county  clerk,  and.  as  a 
further  prerequisite  to  the  sale  of  said  bonds, 
said  board  should  have  made  and  certified 
copies  thereof  to  the  State  Auditor,  and  the 
county  clerk  should  have  reported  an  order 
for  the  necessary  tax  to  pay  interest  there- 
on, and  provide  a  sinking  fund  to  pay  the 
principal ;  that,  although  often  requested, 
the  defendants  and  each  of  them  have  whol- 
ly failed  and  refused,  and  still  fall  and  re- 
fuse, to  perform  such  duties  devolving  upon 
them  by  virtue  of  the  law  and  their  official 
positions.  A  writ  of  mandamus  was  prayed 
for  reqtilrlng  the  defendants  to  perform  said 
alleged    duties.      Thereafter    an    alternative 
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writ  was  issued.  The  defendants  filed  their 
answer  thereto,  the  arermenta.  of  which  it 
Is  not  necessary  to  notice  in  reviewing  the 
questions  raised  on  appeal,  and  thereafter 
the  cause  came  on  to  be  heard  before  the 
Honorable  G.  A.  Brown  at  bis  chambers  and 
in  vacation,  and  at  a  time  when  no  term  of 
his  court  was  in  session,  and,  after  hearing 
the  allegations  of  the  parties  and  the  testi- 
mony of  witnesses  and  arguments  of  coun- 
sel, said  Judge  took  said  cause  under  ad- 
visement, and  afterwards,  at  bis  chambers 
and  in  vacation,  aud  at  a  time  when  no  term 
of  court  was  in  session  in  said  county  and 
district,  found  the  issues  in  said  action  In 
favor  of  plaintiffs  and  against  the  defend- 
ants, and  directed  an.  order  that  a  perempto- 
ry mandamus  be  issued  against  the  defend- 
ants. To  reverse  this  order  of  the  court  this 
proceeding  in  error  was  commenced. 

The  grounds  upon  which  counsel  for  plaln- 
tllfs  in  error  seek  to  reverse  the  judgment 
of  the  conrt  below  are  stated  by  them  in 
their  brief  as  follows :  (1)  The  plalntiCCs  and 
relators  are  not  the  real  parties  in  interest 
(2)  "Section  10,  art  7,  of  the  Constitution, 
vests  in  the  'district  courts  or  any  Judge 
thereof  a  limited  power  to  issue  writs  of 
mandamus,  'where  necessary  or  proper  to 
carry  into  effect  their  orders,  Judgments  or 
decrees,'  and  It  would  seem  to  follow  that 
Uils  exclusive  grant  of  power  to  the  Supreme 
Court  to  issue,  hear,  and  determine  writs  of 
mandamus  as  an  exercise  of  original  Juris- 
diction operates  as  a  denial  of  that  function 
to  any  other  court."  (3)  It  was  error  to  pro- 
ceed with  the  trial  of  the  disputed  issues  of 
fact  in  chambers  and  in  vacation.  (4)  The 
parties  were  entitled  to  trial  by  jury,  and 
did  not  waive  the  right  by  failing  to  demand 
a  Jury.  '  Such  demand  in  vacation  would 
have  been  futile,  as  no  ^ry  could  have  been 
lawfully  convened.  (5)  Final  Judgment  can- 
not be  rendered  in  vacation  and  at  chambers. 

On  tbe  first  proposition,  the  Supreme 
Goort  of  Oklahoma  from  a  very  early  date 
bas  held  that  "It  is  the  better  practice  to  is- 
sue a  writ  of  mandamus  in  tbe  name  of  the 
territory  on  relation  of  the  party  interest- 
ed, though,  perhaps,  such  writ  might  issue 
In  tbe  name  of  such  party  under  the  Code 
provision  requiring  the  real  party  in  inter- 
est to  sue."  Rider  v.  Brown  et  aL,  1  Okl. 
244,  32  Pac.  841.  In  Collet  v.  Allison,  1  Okl. 
42,  25  Pac.  516.  it  was  held  that :  "Tbe  writ 
of  mandamus  is  one  of  the  extraordinary 
remedies  resorted  to  in  cases  where  the  usu- 
al modes  of  procedure  cannot  furnish  the  de- 
sired relief,  and  should  be  commenced  in 
the  name  of  tbe  sovereign  power  on  the  re- 
lation of  the  party  aggrieved."  The  general 
rule  is  stated  in  13  Enc  P.  &  P.  pp.  832-035, 
as  follows :  .  "In  some  instances  a  distinc- 
tion bas  been  made  between  public  duties 
due  tbe  state  in  its  sovereign  capacity  and 
those  public  duties  affecting  all  or  a  large 
number  of  the  citizens.  When  the  duty  is 
of  tbe  latter  kind.  It  la  held  that.  a.  private 


citizen  may  be  the  relator  In  a  maudaji. 
proceeding  to  enforce  it.  In  some  states  r 
is  held  that  a  writ  of  mandamus  may  be\ 
granted  upon  the  application  of  any  person  ^^ 
who  is  a  citizen,  resident,  or  taxpayer,'  ^ 
though  he  may  be  affected  no  more  than 
other  persons.  A  citizen  has  been  held  to  be 
a  proper  relator  in  cases  relating  to  elec- 
tions, the  rescinding  of  appointments,  taxa- 
tion, the  collection  of  assessments,  highways, 
liquor  laws,  city  ordinances,  public  schools, 
tbe  selections  of  a  county  superintendent, 
municipal  aid  to  a  railroad  company,  the  op- 
eration of  street  cars,  location  of  county  of- 
fices, the  removal  of  a  county  seat,  the  ap- 
pointment of  a  board  of  health,  the  publica- 
tion of  state  laws,  and  the  striking  of  an 
act  of  the  Legislature  from'  the  register. 
A  special  interest  has  been  held  uimecessary 
to  entitle  a  person  to  institute  mandamus 
proceedings  to  revoke  a  license  or  a  per- 
mit   •    •    »" 

All  other  questions  raised  by  counsel  for 
plaintiffs  in  error  are  fully  discussed  and  de- 
cided to  our  satisfaction  in  Thome,  Judges 
V.  Moore  et  al.,  101  Tex.  205,  106  S.  W.  985. 
That  was  an  original  application  to  the  Su* 
preme  Court  of  Texas  for  a  writ  of  man- 
damus to  compel  the  Honorable  Gordon 
Boone,  Judge  of  the  Twelfth  Judicial  district, 
to  vacate  an  order  made  by  him  at  cham- 
bers, in  Madison  county,  on  the  6th  day  of 
November,  1907,  awarding  a  peremptory  man- 
damus to  relator,  as  county  Judge  of  Leon 
county,  requiring  him  to  make  the  statutory 
publication  of  the  result  of  a  local  option 
election  held  in  the  town  of  Oakwood  on  the 
2Sd  day  of  September,  1007.  Tbe  questions 
raised  involved  the  construction  of  ^section 
6  of  article  5  of  tbe  Constitution  of  the  state 
of  T€xas,  which  defines  the  power  and  juris- 
diction of  district  courts  and  the  Judges 
thereof,  and  is  Identical  in  meaning  with  that 
part  of  section  10,  art  7,  of  our  Constitu- 
tion, which  provides:  "The  district  courts, 
or  any  Judge  thereof,  shall  have  power  to 
issue  writs  of  habeas  corpus,  mandamus,  in- 
junction, quo  warranto,  certiorari,  prohibi- 
tion, and  other  writs,  remedial  or  otherwise, 
necessary  or  proper  to  carry  into  effect  their 
orders,  judgments,  or  decrees."  Mr.  Justice 
Williams,  who  delivered  the  opinion  for  the 
court,  says:  "Section  8  of  article  5  of  the 
Constitution,  which  defines  the  power  and 
Jurisdiction  of  the  district  court  and  the 
Judges  thereof,  provides:  'And  said  conrt 
and  the  judges  thereof  shall  have  power  to 
issue  writs  of  habeas  corpus,  mandamus;  in- 
junction, and  certiorari,  and  all  writs  neces- 
sary to  enforce  their  jurisdiction.'  This  pro- 
vision  has  be^i  construed  as  giving  the  sub- 
stantive power  to  issue  the  writs  named  in 
all  cases  when  courts  of  law  or  equity,  under 
settled  rules,  would  have  the  power  to  issue 
them,  whether  they  be  necessary  to  enforce 
some  Jurisdiction  given  by  the  other  proTl- 
slons  or  not  This  provision  is  In  Itself  « 
erant  «f  distinct  Jurisdiction   aa4   pofwcM 
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which  do  not  depend  upon  the  other  provi- 
sions defining  classes  of  cases  or  amounts  In 
controversy  over  which  also  Jurisdiction  is 
given.  County  of  Anderson  v.  Kennedy,  38 
Tex.  616.  The  well-settled  construction  of 
such  a  phrase  as  'said  court  and  the  judges 
thereor  is  that  It  means  the  court  when  in 
session,  and  the  judges  acting  in  vacation. 
The  language,  therefore,  equally  empowers 
the  court  when  in  session  and  the  judge, 
when  the  court  is  not  in  session,  to  issue  the 
writs.  The  power  is  conferred  upon  the 
judge  in  the  same  language  that  confers  it 
upon  the  court  Unquestionably  the  court 
has  power  to  Issue  the  peremptory  manda- 
mus. Now,  then,  can  the  same  words  that 
grant  it  to  the  court  be  held  not  to  have 
granted  it  to  the  judge?  What  these  writs 
are  and  in  what  character  of  actions  and 
under  what  circumstances  tbey  may  be  used 
the  Constitution  does  not  say.  It  assumes, 
which  Is  tme,  that  their  scope  and  operation, 
the  rights  they  may  be  used  to  protect,  or 
the  wrongs  tbey  may  be  used  to  prevent;  or 
redress,  are  settled  and  defined  by  the  al 
ready  existing  principles  of  law,  And  vests 
the  power  to  employ  them  in  accordance  with 
these  principles  In  the  courts  and  judges. 
The  provision  must  therefore  be  construed 
and  applied  In  connection  with  the  rules  of 
law  by  which  the  use  of  the  writs  must  be 
controlled.  Upon  this  idea  it  may  be  argued 
that  the  power  given  to  the  judges  was  that 
to  issue  the  alternative  writ  of  mandamus, 
while  the  power  to  isime  the  peremptory  writ 
was  that  vested  in  the  court  Itself.  The 
Constitution  suggests  no  such  distinction,  but 
If,  by  reference  to  the  law  existing  when  it 
was  adopted,  we  could  see  that  such  a  differ 
ence  bad  always  been  clearly  made  In  this 
state,  and  that  power  in  the  judges  to  issue 
an  alternative  writ  would  irassess  some  real 
efficacy  would  give  some  substantial  force  to 
the  provision  quoted,  we  might  find  some 
strength  in  the  position.  There  has  been  a 
terminology  brought  into  this  state  from 
that  employed  elsewhere  which  recognizes 
two  writs  of  mandamus,  the  alternative  and 
the  peremptory,  or  absolute.  But  the  alter- 
native writ  has  no  such  real  place  in  our  pro- 
cedure as  it  has  elsewhere.  With  us  all  that 
need  precede  the  final  writ  is  a  notice,  what- 
ever It  may  be  called,  sufficient  to  ^ve  op- 
portunity for  the  hearing.  Oriffin  v.  Wake- 
lee,  42  Tex.  618 ;  Houston  v.  Emery,  76  Tex. 
282,  13  S.  W.  264;  Id.,  76  Tex.  321,  18  S.  W. 
266;  Bradley  v.  McOrabb,  Dallam,  Dig.  508, 
609.  In  the  first  case  Judge  Moore  points  out 
the  difference  between  the  writ  of  mandamus 
and  the  procedure  necessary  to  secure  it,  as 
they  obtain  in  this  state,  and  the  oommon- 
law  writ  from  which  ours  takes  its  name, 
and  says:  'The  relief  sought  to  be  effected 
through  Its  aid  is  asked,  as  in  any  other  case, 
by  a  petition  alleging  the  facts  by  virtue  of 
which  It  is  claimed,  with  a  prayer  for  such 
Judgm^it  as  the  facts  warrant.  The  defend- 
ant is  served  and  required  to  answer  as  in 


any  other  suit,  and  tiie  case  proceeds  to  trial 
and  judgment  as  any  other  action,  and  there 
is  no  distinguishable  difference  in  principle 
in  the  course  of  proceeding  and  result  at- 
tained in  it  and  any  other  suit  In  the  dis- 
trict court  When  the  judgment- is  rendered 
by  the  court  unless  superseded  or  suspended 
by  writ  of  error  or  appeal,  it  is  carried  into 
effect  by  the  appropriate  writ  fbr  this  pur- 
pose, termed  in  the  statute  a  'writ  of  iiiai>- 
damus,'  from  analogy,  no  doubt  drawn  from 
the  nature  of  the  matters  complained  of  in 
the  petition  to  cases  in  which  relief  is  grant- 
ed by  this  writ  at  common  l4W.  Plainly, 
then,  unless  we  discard  principles,  and  are 
controlled  merely  by  names,  it  must  be  treat- 
ed and  regarded  as  a  judicial  writ  based  ap- 
on  and  Issuing  by  virtue  of,  and  to  carry  Into 
effect,  a  judgment  of  the  district  court.  And 
so  it  has  been  in  effect  held  by  the  Supreme 
Court  of  the  United  States.'  With  this  defini- 
tion of  the  writ  and  the  procedure  Incident  to 
it  before  them,  the  tramers  of  the  Oonstlta- 
tion  empowered  not  only  the  district  conrta, 
but  the  district  judges,  to  issue  it  It  is  ap- 
parent from  tills  that  no  power  but  that  to 
issue  tbe  absolute  writ  would  be  of  any  ef- 
ficacy in  the  hands  of  the  district  judge,  since 
that  which  was  formerly  called  the  alterna- 
tive had  been  superseded  by  a  mere  notice  to 
show  cause  or  to  answer.  The  power  given 
by  the  Constitution  to  the  judge  to  issue  a 
mandamus  cannot  be  frittered  away  by  hold- 
ing it  to  be  a  mere  power  to  issue  a  notice 
which  the  clerk  can  issue  as  well. as  he.  In 
the  two  cases  in  76  Tex.  13  S.  W.,  an  ordi- 
nary citation  was  held  to  be  sufficient  But 
it  is  said  that  the  existence  of  such  a  power 
In  the  district  judges  would  not  consist  with 
the  right  of  trial  by  jury  preserved  in  the  bill 
of  rights.  The  right  of  trial  by  jury  exists 
only  with  respect  to  disputed  questions  of 
fact.  It  could  not  be  said  to  exist  in  all 
cases  of  mandamus,  many  of  which,  as  does 
this  one,  depend  upon  pure  questions  of  law 
arising  upon  admitted  facts.  Therefore  this 
right  given  its  broadest  scope  does  not  con- 
fiict  with  the  existence  of  the  power  in  qitea- 
tion.  If  it  be  conceded  for  the  purposes  of 
this  case  that  a  respondent  is  entitled  to  a 
jury  trial  whenever  in  such  a  case  a  disputed 
question  of  fact  essential  to  its  decision  aris- 
es, and  that  the  judge  cannot  lawfully  pro- 
vide such  a  trial  in  vacation,  The  only  con^ 
sequence  would  be  that  the  judge  could  not 
then  grant  the  writ  because  of  the  constitu- 
tional right  thus  arising  as  an  Impediment 
It  would  also  be  true  that  the  court.  If  lo 
session,  could  not  in  such  a  case  grant  the 
writ  until  the  facts  essential  to  its  issuance 
had  been  found  by  a  jury.  This  court  can- 
not Issue  the  writ  when  the  facts  essential  to 
the  applicant's  right  are  in  dispute,  but  It 
nevertheless  has  the  unquestioned  power 
when  the  facts  are  admitted.  The  right  of 
trial  by  jury,  therefore,  does  not  negative  the 
existence  of  the  power  in  question.  The  con- 
tention that  It  does  would  make  one  provV 
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(Ion  destroy  another  In  the  same  Constltation. 
If  It  Is  true  that  as  the  statutes  now  stand 
the  judge  In  vacation  cannot  provide  for  the 
trial  of  Issues  of  fact  in  such  cases,  It  is  not 
true  by  reason  of  any  provision  in  the  Con- 
stitution; the  Le^slature,  so  far  as  we  can 
now  see,  having  full  power  to  make  provi- 
sion for  the  case.  The  argument  therefore 
loses  Its  force  as  affecting  the  construction 
of  the  Constitution." 

As  the  foregoing  reasoning  of  the  Supreme 
Court  of  Texas  is  satisfactory  to  us,  as  far  as 
It  pertains  to  the  questions  Involved  In  the 
case  at  bar,  we  adopt  Its  opinion. 

The  judgment  of  the  court  below  is  af- 
firmed. 

DUNN,  0.  J.,  and  HATES  and  TURNER, 
33.,  concur.  WILLIAMS,  J.,  absent  and  not 
particlpatlnK. 


(2S  Okl.  7»4) 

ST.  LOUIS  ft  S.  F.  B.  CO.  Jr.  SHANNON 
(Sopreme  Conrt  of  (ttlaboma.    March  8,  1910.) 

(ByOabiu  hv  tlie  Court.) 

L  Raiuioads  (§  481*)— Fires  Set  bt  Loco- 
motives—Evidence. 

In  an  action  against  a  railroad  company 
to  recover  damages  on  accoant  of  fire  canaed  by 
■paiks  from  one  of  its  locomotives,  evidence  of 
the  setting  of  other  fires  by  other  locomotives  is 
competent  where  it  ia  made  to  appear  that  they 
were  practically  identical  in  construction  to  the 
one  supposed  to  have  set  the  fire. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  if  171&-1722;   Dec.  Dig.  |  481.*] 

2.   RaILBOADB    (i    482*)— FiBES— ClBODHSTAK* 
XIAI.  BTIOEROB. 

The  fact  that  a  fire,  which  destroyed  proper- 
ty, originated  from  Uie  sparks  of  a  passing  lo- 
comotive,- may  be  shown  by  drcnmstantial  evi- 
dence. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  II  1730-1736;   Dec.  Dig.  |  482.*] 

8.  Raxlhoads  (I  482*)— Vebdiot  Oontbaby  to 

BVinENOE— StTFPICIENOT    OF   EVIOENOE. 

A  bam  situated  abont  100  feet  north  of  a 
railroad  track  was  destroyed  by  fire,  which 
caught  at  an  opening  In  bay  with  which  it  was 
filled.  Aft  engine,  running  heavy  and  throwing 
sparica  or  dndeis  toward  the  bam,  passed  just 
prior  to  the  time  of  the  discovery,  and  no  other 
cause  for  the  fire  is  suggested  than  that  it  was 
set  from  this  engine.  Fires  from  sparks  from 
this  or  other  similar  engines  runnmg  on  the 
same  track  had  set  fire  to  grass  immediately 
around  the  bam  on  previous  recent  occasions. 
Meld,  that  an  order  overruling  a  motion  for 
new  trial,  for  that  the  evidence  did  not  reason- 
ably sustain  a  verdict  against  the  company,  was 
not  error. 

[Ed.  Note.— For  other  cases,  see  Railroads,, 
Cent  Dig,  U  1730-1736;    Dec.  Dig.  {  482.»] 

Error  from  District  Court,  Bryan  County; 
D.  A.  Richardson,  Judge. 

Action  by  O.  L.  Shannon  against  the  St 
l<ouls  &  San  Francisco  Railroad  Company. 
•Tiidgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 


R.  A.  Klelnschmldt  and  R.  M.  Campbdl, 
for  plaintiff  In  error.  Hatcbett  &  Ferguson, 
for  defendant  in  error. 

DUNN,  a  J.  March  24,  1906,  defendant  is 
error,  as  plaintiff,  filed  his  action  against 
plaintiff  in  error,  as  defendant,  in  the  district 
conrt  of  Bryan  county,  Okl.,  wherein  he 
sought  to  recover  damages  occasioned  by  the 
destruction  of  his  bam  by  fire,  which  he  al- 
leges was  set  by  a  locomotive  engine  run- 
ning and  operated  by  defendant  upon  its  rail- 
road. A  trial  was  had  to  a  jury,  which  re- 
sulted In  a  verdict  for  the  plalntUf,  on  which 
judgment  was  entered,  and  the  case  has  been 
brought  to  this  court  for  review. 

Two  propositions  are  presented  by  counsel 
for  plaintiff  In  error  for  onr  consideration: 
First,  that  the  court  erred  In  permitting  de- 
fendant In  error  to  Introduce  evidence  show- 
ing that  other  engines  of  jdalntlff  in  error, 
prior  to  the  time  of  the  fire  tn  goestlon,  were 
seen  to  emit  sparks  and  cinders  and  to  set 
out  fires  in  the  vicinity  where  this  fire  oc- 
curred. Second,  that  the  evidence  Introduc- 
ed was  not  suflicient  to  snstaln  the  verdict 
and  the  judgment  Counsel  place  most  stress 
upon  their  first  proposition  In  view  of  the 
fact,  as  Is  contended,  that  the  engine  which 
was  Bui^osed  to  have  set  out  the  fire  was 
Identified  and  known.  Counsel  for  both  par- 
ties have  briefed  this  question  extensively, 
and  an  Investigation  of  It  disclosed  that 
there  is  much  conflict  In  the  authorities.  A 
most  exhaustive  and  satisfactory  note  on  this 
proposition  Is  appended  to  the  case  of  Flor- 
ida Bast  Coast  Ry.  Co.  v.  Welch  (58  Fla.  145, 
44  South.  250)  12  Am.  ft  Eng.  Ann.  Cas.  210. 
H««ln  are  collated  the  authorities  from  ev- 
ery jurisdiction  In  the  United  States,  and, 
without  a  review  thereof,  we  will  say  that  It 
would  seem  that  the  weight  of  authority  is 
to  the  effect  that,  where  the  engine  which  is 
alleged  to  have  set  out  the  fire  is  identified, 
then  evldoice  of  other  fires  by  other  engines 
and  at  other  times  is  Inadmissible.  This 
states  the  genera)  rule  on  the  proposition,  yet 
there  are  exceptions  to  it  within  which  in 
our  judgment  the  facts  disclosed  by  this  rec- 
ord cause  this  case  to  fall,  and  which  re- 
lieve us  of  passing  on  It  The  rule  fixed  by 
the  exceptions  seems  to  be  that  where  the 
defense  relied  upon  by  the  company  is  that- 
the  point  at  which  the  fire  is  set  is  beyond 
the  limit  locomotives  of  the  company  throw 
cinders  or  fire,  or  where  It  Is  established  that 
the  engines  of  the  company  are  all  practical- 
ly Identical  In  their  construction  and  opera- 
tion, then  It  is  permissible.  Independent  of 
the  identification  of  the  engine  which  it  is 
asserted  actually  set  the  fire,  to  show  that 
other  fires,  not  too  remote  In  point  of  time, 
have  been  set  by  other  engines  of  the  com- 
pany. Dunning  v.  Maine  Central  R.  R.  Co., 
01  Me.  87,  39  Atl.  352,  64  Am.  St  Rep.  208: 
Big  River  Lead  Co.  v.  St  Louis,  Iron  Moun- 
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tain  ft  So.  B.  R.  Co.,  123  Mo.  App.  394,  101 
S.  W.  636;  Campbell  v.  Missouri  Pacific  B. 
Co.,  121  Mo.  340,  25  S.  W.  036,  25  L.  R.  A. 
175,  42  Am.  St  Rep.  630;  Matthews  v.  Mis- 
souri Pacific  E.  Co.,  142  Mo.  645,  44  S.  W. 
802;  Black  r.  Minneapolis  &  St  L.  R.  Co., 
122  Iowa,  8%  96  N.  W.  984;  Chesapeake  & 
O.  R.  Co.  V.  Richardson  (Ky.)  99  S.  W.  642; 
liOuiBTllIe  &  Nashville  B.  Co.  v.  Short  110 
Tom.  713,  77  S.  W.  936;  Louisville  &  Nash- 
ville E.  Co.  V.  Fort  112  Tenn.  432,  80  S.  W. 
429;  Sheldon  v.  Hudson  River  B.  R.  Co.,  1< 
N.  Y.  218,  67  Am.  Dec.  155. 

Witnesses  for  the  defendant  testify  that 
engine  No.  601,  which  was  switching  in  the 
yards  at  the  time  of  the  fire,  bad  been  in- 
spected shortly  prior  to  that  time,  and  that  It 
was  in  good  condition;  that  the  fire-netting 
was  perfect  and  the  netting  to  prevent  the 
emission  of  sparks  was  the  standard  size 
without  holes  or  .defects;  that  this  inspection 
was  made  both  the  day  before  the  fire  and 
also  the  day  afterward;  that  the  mesh  made 
by  the  spark  arrester  was  3  to  the  inch;  and 
that  the  sparks  or  cinders  traveled  a  distance 
of  13  to  14  feet  diagonally  before  they  turn- 
ed up  to  leave  the  smokestack.  The  engineer 
testified  that  he  had  never  seen  fire  set  to  a 
house  or  anything  except  the  right  of  way, 
and  another  witness  testified  that  the  defend- 
ant company  keeps  its  engines  up  to  the  very 
highest  standard;  that  the  other  engines 
were  subjected  to  the  same  inspection  and 
kept  up  to  the  same  high  standard  as  nearly 
as  could  be,  as  engine  No.  601,  and  that  it 
was  no  better  than  any  of  the  rest 

In  the  case  of  Dunning  v.  Maine  Central 
Railroad  Co.,  supra,  the  counsel  for  plain- 
tiff contended  that  the  locomotive  which 
drew  the  Dover  &  Dexter  train  was  the  aae 
which  set  the  fire.  Evidence  was  offered 
showing  that  other  engines  of  the  defendant 
corporation  had  set  fires  In  that  vicinity  and 
had  emitted  sparks  and  cinders.  On  the  ad- 
missibility of  this  evidence  the  Supreme  Ju- 
dicial Court  of  Maine  said:  "That  other  en- 
gines of  the  same  company,  under  the  same 
general  management,  passing  over  the  same 
track  at  the  same  grade,  at  about  the  same 
time,  and  surrounded  by  the  same  physical 
conditions,  have  scattered  sparks  or  dropped 
coals  so  as  to  cause  fires,  appeals  legitimate- 
ly to  the  mind  as  showing  that  It  was  pos- 
sible for  the  engine  in  question  to  do  like- 
wise. Such  testimony  Is  illustrative  of  the 
character  of  the  locomotive,  as  such,  with 
respect  to  the  emission  of  sparks  or  the  drop- 
ping of  coals."  The  same  question  was  rais- 
ed in  the  case  of  Big  River  Lead  Company  v. 
St  Louis,  Iron  Mountain  &  Southern  R.  R. 
Co.,  supra,  and  in  discussing  its  admissibil- 
ity the  St  Louis  Court  of  Appeals  said:  "The 
reason  for  admitting  such  evidence  was  stat- 
ed in  Sheldon  v.  Railroad.  14  N.  X.  223  [67 
Am.  Dec.  155].  •  •  •  The  reason  is  that 
there  is  usually  a  uniformity  of  plan  and 
construction  in  locomotives  used  by  a  railway 
company,  so  that,  if  some  of  them  emit  cin- 


ders, presumably  the  others  do.  If  they  dif- 
fer in  construction,  and  some  are  less  like- 
ly to  throw  out  fire  than  others  the  compa- 
ny cap  prove  these  facts."  And  the  Supreme 
Court  of  the  state  of  Missouri  has  gone  to 
yet  a  further  extreme;  on  this  same  proposi- 
tion In  its  holding  in  the  case  of  Matthews 
V.  Missouri  Pacific  Railway  Company,  su- 
pra, wherein  it  is  said:  "In  a  suit  under  sec- 
tion 2015,  Rev.  St  1889,  against  a  railroad 
for  destroying  a  bam  by  fire,  a  witness  was 
permitted  to  testify  to  having  seen,  subse- 
quently to  the  fire,  a  spark  from  an  engine 
strike  the  center  pole  of  a  tent  which  bad 
been  erected  on  the  site  of  the  bam.  It  was 
not  shown  that  the  engine  was  of  the  same 
kind  or  in  the  same  condition  as  the  one 
from  which  it  was  alleged  the  fire  originated, 
nor  that  the  condition  of  the  weather  nor  the 
direction  of  the  wind  was  the  same.  Held, 
that  the  evidence  was  competent  as  tending 
to  prove  the  possibility,  and  consequent  prob- 
ability, that  the  fire  was  communicated  to 
the  barn  by  one  of  the  railroad's  engines." 
The  Supreiiie  Court  of  Iowa,  in  the  case  of 
Black  V.  Minneapolis  &  St  Louis  R.  B.  Co., 
122  Iowa,  32,  96  N.  W.  984,  said,  with  refer- 
ence to  testimony  relating  to  other  engines 
than  the  one  which  was  supposed  to  have 
emitted  the  sparks  which  set  out  the  fire, 
that,  "as  there  was  evidence  that  all  the  en- 
gines were  in  substantially  the  same  condi- 
tion, this  testimony  was  admissible."  To  the 
same  effect  is  the  holding  of  the  Court  of 
Appeals  of  Kentucky  in  the  case  of  Chesa- 
peake &  Ohio  Railroad  Oo.  v.  Richardson,  su- 
pra, wherein  evidence  was  admitted  of  fire 
and  cinders  being  thrown  out  by  other  en- 
gines than  the  one  which  was  charged  with 
having  set  the  fire  in  that  case;  the  court 
saying:  "It  is  settled  that  as  the  engines  are 
all  under  one  management  and  the  same 
kind  of  screens  are  used  in  all,  proof  is  ad- 
missible of  cinders  thrown  out  by  other  en- 
gines, or  fires  set  by  them  about  the  same 
time."  The  Supreme  Court  of  Tennessee,  in 
the  case  of  Louisville  &  Nashville  Railroad 
Co.  V.  Short,  supra,  held  on  this  question 
that:  "In  an  action  against  a  raliroad  for 
fire  caused  by  sparks  from  one  of  defend- 
ant's locomotives,  evidence  of  the  setting  of 
other  fires  by  other  locomotives  is  compe- 
tent; it  appearing  that  the  other  locomotives 
were  of 'similar  construction  to  the  one  in 
question." 

On  the  second  proposition  urged  by  coun- 
sel for  defendant  we  are  asked  to  reverse 
the  case  for  want  of  sufficient  evidence  to 
sustain  the  verdict  The  testimony  of  the 
train  operators,  especially  the  engineer,  was 
to  the  effect  that  at  the  time  of  the  arrival 
of  the  engine  in  the  vicinity  of  the  Imrn,  the 
grass  in  the  immediate  neighborhood  was 
burning.  Witnesses  on  the  part  of  plaintlfT. 
however,  testified  that  the  train  was  switch- 
ing in  the  neighborhood  of  the  barn  before 
the  fire  was  discovered,  and  there  is  a  total 
I  absence   of    any    evidence   upon    which   to 
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found  a  conjecttire  that  the  Are  was  due  to 
any  other  cause  than  the  one  claimed.  The 
barn  was  filled  •with  baled  hay,  with  an 
opening  in  the  east  side,  and  was  located  less 
than  100  feet  north  of  the  railroad  track.  A 
wind  was  blowing  toward  It  An  engine  of 
the  company,  running  heavy  and  throwing 
cinders,  passed  it  prior  to  the  time  when 
the  fire  was  discovered.  The  fire  caught  in 
this  hay.  Other  fires  at  other  times  bad  been 
set  In  the  grass  which  sorrounded  this  barn 
by  sparks  from  other  engines,  If  not  from  this 
one^  of  the  company.  With  these  facts  be- 
fore the  Jury,  we  are  not  able  to  reverse  the 
case  on  account  of  a  want  of  evidence  rea- 
sonably tending  to  sustain  the  verdict  The 
Supreme  Court  of  Kansas,  In  the  case  of 
Kansas  City,  Ft  S.  &  M.  R.  R.  Co.  v.  B.  F. 
Blaker  &.  Co.,  68  Kan.  244,  75  Pac.  71,  61 
Xj.  R.  a.  81,  1  Am.  &  Eng.  Ann.  Cas.  883,  dis- 
cussing the  same  question  in  that  case  as  la 
before  us  In  this  one,  said:  "It  Is  contended 
that  the  evidence  of  negligence  of  the  rail- 
road company  In  setting  out  the  fire  was  In- 
sufllclent,  and  that  some  of  that  received  Was 
Incompetent.  It  was  mainly  circumstantial, 
but  we  deem  It  to  have  been  sufficient  to  sup- 
port the  verdict  A  heavy  freight  train  pass- 
ed the  buildings  destroyed  shortly  before  the 
fire  was  discovered.  It  was  running  rapidly, 
working  steam,  and  leaving  a  trail  of  smoke 
behind  it  Within  a  few  minutes  after  it 
passed,  persons  in  the  neighborhood  saw  a 
patch  of  Are  on  the  roof  of  the  elevator.  No 
fire  was  kept  in  the  elevator  at  the  time.  It 
had  been  locked  up  for  two  weeks  before  the 
fire  occurred.  The  wind  was  blowing  from 
the  railroad  track  toward  the  elevator.  As 
far  as  the  testimony  goes,  no  one  saw  sparks 
proceeding  from  the  engine  and  lighting  on 
the  building,  but  there  was  nothing  in  the 
testimony  to  show  that  the  fire  could  have 
arisen  from  any  other  source,  and  the  facts 
recited,  to  the  absence  of  proof  of  any  other 
cause,  tend  to  show  that  the  flre  was  caused 
by  the  sparks  from  the  engtoe,  and  whether 
the  flre  so  originated  was  a  proper  auestion 
for  the  Jury.  The  effect  of  circumstantial 
evidence  of  this  character  was  before  the 
court  in  the  recent  case  of  Kansas  City,  etc., 
R.  Co.  V.  Perry,  65  Kan.  792,  70  Pac.  876. 
After  a  full  consideration  and  a  review  of 
the  authorities.  It  was  there  held:  'The  fact 
that  soon  after  the  passing  of  an  engine  a  fire 
starts  near  a  railway  track  in  an  inclosed 
field,  covered  at  the  time  with  a  growth  of 
highly  toflammable  vegetation,  and  travels 
before  a  high  wind  In  a  direction  away  from 
the  track,  is  sufficient  to  warrant  a  Jury  In 
finding  that  the  flre  was  caused  by  the  opera- 
tion of  the  railroad,  without  its  appearing 
that  the  engine  emitted  sparks  or  live  cin- 
ders or  was  put  to  special  exertion,  and  with- 
out further  proof,  excluding  other  possible 
origins.' " 

We  have  carefully  read  the  record  made  at 


the  trial,  as  well  as  counsels'  briefs,  and, 
from  a  consideration  of  the  whole  matter,  we 
are  unable  to  come  to  the  conclusion  t^at 
error  was  committed,  and  the  judgment  is, 
accordingly,  affirmed. 

TURNER,  KANE,  HAXES»  and  WII< 
LIAMS,  JJ.,  concur. 

(26  Okl.  8S2) 
ST.  LOUIS  ft  S.  F.  R.  CO.  v.  WHALE  et  al. 
(Supreme  Court  of  Oklahoma.    March  8,  1910.) 

Error  from  District  Court,  Bryan  County; 
D.  A.  Richardson,  Judge. 

Action  by  S.  A.  Whale  and  the  Connecticut 
Fire  Insurance  Company  of  Hartford  against 
the  St  Lonia  ft  San  Francisco  Railroad  Com- 
pany. Judgment  for  plaintiffs,  and  defendant 
brings  error.    Affirmed. 

R.  A.  Kleinschmidt  and  Deck  &  Deck,  foi 
plaintiff  in  error.  Hatchett  &  Ferguson,  for 
defendants- in  error. 

DUNN,  C.  J.     Counsel  for  both  parties  in 

the  above-entitled  cause  have  agreed  that  the 
judgment  rendered  therein  is  supported  by  the 
same  evidence  as  that  in  the  case  of  St.  Louis  & 
San  Francisco  Railroad  Company  v.  Shannon, 
108  Pac.  401 ;  the  only  difference  in  the  two  cases 
being  that  in  the  instant  case  the  cause  of  ac- 
tion is  for  hay  which  was  destroyed  at  the  time 
the  bam  was  burned  for  which  the  action  above 
referred  to  was  brought,  and  it  is  stipulated  that 
the  decision  in  this  ,case  shall  follow  the  deci- 
sion in  the  Shannon' Case. 

It  follows,  therefore,  that  the  judgment  of  the 
trial   court  is  affirmed. 

TURNER,  WILLIAM'S,  KANE,  and  HAYE3S, 
JJ.,  concur. 

(25  Okl.  856) 
JONES  V.  MONCRIEF-COOK  CO. 

(Supreme   Court  of  Oklahoma.     March  8, 
190&) 

(ByOabui  (y  the  Court.) 
1.  Landlobd  and  Tenant  (J  76*)— Lbasb— 
Waivee  of  Restbictions— Subuettino. 
The  lessor  may  waive  a  breach  of  the  re- 
striction 'against  the  assignment  or  subletting 
imposed  by  the  terms  of  the  lease,  in  which 
event  the  matter  stands  as  if  the  lessor  had 
given  his  consent  to  the  assignment  or  under- 
letting. 

(a)  A  clause  in  a  lease  restricting  the  right 
of  toe  lessee  to  assign  or  sublet  the  premises  is 
for  the  benefit  of  the  lessor,  and  can  be  set  up 
alone  by  him. 

(b)  The,  lessor,  M.,  having  entered  into  the 
lease  with  the  restriction  against  assignment  or 
subletting  aa  to  the  lessees,  M.-C.  C!o.,  and  the 
same  having  been  assigned  and  the  lessor  not 
having  elected  to  forfeit  same,  but  by  his  con- 
duct and  act  recognizing  said  lease  as  valid, 
such  restriction  will  be  deemed  as  having  been 
waived. 

[Ei.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  S§  229,  230;    Dec  Dig.  { 
76.*] 
2.  Contracts  (§  25*)  —  Options  —  Delay  in 

A.CCEPT  I N  G 

Courts  will  view  any  delay  with  great 
strictness  where  the  party  seeking  to  enforce 
the  performance  of  a  contract  was  not  bound; 
the  other  party  thereto  being  bound. 

[Ed.  Note. — For  other  cases,  see  Ontracts, 
Cent  Dig.  §§  109-111 ;  Dec.  Dig.  $  25.*] 
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S.  Lardlokd    akd   Tenant    (J   92*)— OmoH 
ro  PtTROHABB— Waiver  of  Eight. 

M.  havine  stipulated  with  M.-C.  Co.  that 
at^any  time  during  the  term  of  a  lease  and 
pnor  to  its  terminfltion.  if  any  offer  was  made 
during  such  period  by  any  proposed  purchaser 
for  the  demised  premises,  that  M.-C.  Od.  should 
have  the  preference  to  purchase  at  said  price  in 
the  event  M.  desired  to  sell  at  such  offer,  M.-C. 
Co.  being  notified  by  M.  of  the  offer,  answer 
not  accepting,  but  making  a  counter  proposi- 
tion, held,  that  that  amounted  to  a  rejection  or 
waiver  ol  the  privilege  to  purchase  under  such 
option. 

[Ed.  Notc-^For  other  cases,  see  Landlord  and 
Tenant,  Cent.  IWg.  {  293;    Dec.  Dig.  |  92.*] 

4.    VEKDOB  and  PtTHCHASEB  (§  75*)— CONTEAOT 

— Tebms  op  Payment— Presumptions. 
It  is  a  general  rule  that,  when  no  express 
provision  is  made  in  a  contract  of  sale  or  pur- 
chase for  time  to  pay  the  purchase  price,  the 
same  is  presumed  to  be  a  cash  transaction. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  116 ;   Dec.  Dig.  i  75.*] 

Brror  from  District  Court,  Comanche  Coun- 
ty;  F.  B.  OUIette,  Judge. 

Action  by  the  Moncrief-Cook  Company 
against  Mattle  Jones.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed, 
with  instructions  to  dismiss. 

J.  L.  Hamon  and  Chas.  Mitschricb,  tor 
plaintiff  in  error.  Stevens  &  Myers,  for  de- 
fendant I9  error. 

WILLIAMS,  J.  This  was  a  suit  to  en- 
force the  specific  performance  of  a  contract 
In  relation  to  real  es^te  commenced  by  Mon- 
crief-Cook &  Co.,  plaintiff  below,  against  W. 
K.  Melton  and  Mattle  Jones,  defendants  be- 
low. Melton  was  never  served  with  sum- 
mons and  never  appeared  In  this  cause,  and 
the  suit  was  prosecuted  against  Mattle  Jones 
the  same  as  If  Melton  had  not  been  made  a 
party  defendant  It  appears  from  the  plead- 
ings and  the  evidence  that  WllUam  K.  Mel- 
ton is  the  owner  of  lot  30  block  40  of  the  city 
of  Lawton;  that  on  the  19th  day  of  January, 
1905,  he  made  a  lease  and  contract  concern- 
ing said  lot  to  Moncrlef-Cook  &  Co.,  a  co- 
partnership, which  lease  and  contract  were 
In  words  and  figures  as  follows:  "This  agree- 
ment made  this  19th  day  of  January,  1906, 
by  and  between  W.  K.  Melton,  of  Cass  coun- 
ty, Texas,  party  of  the  first  part,  and  Mpn- 
crief-Cook  &  Co.  of  Lawton,  Comanche  coun- 
ty, O.  T.,  parties  of  the  second  part,  wit- 
nesseth:  That,'  for  and  In  consideration  of 
the  sum  ef  $180.00,  the  receipt  for  the  pay- 
ment of  $90.00  In  cash  and  a  note  for  $90.00 
due  Sept  1,  1906,  Is  hereby  acknowledged, 
the  party  of  the  first  part  leases  to  the  sec- 
ond parties  his  lot  known  as  lot  30,  In  block 
40  In  the  original  town  of  Lawton,  Comanche 
county,  O.  T.,  for  the  term  of  one  year,  from 
Feby.  18,  1905,  to  Feby.  15,  1906,  with  the 
privilege  of  using  said  lot  for  one  or  more 
years  thereafter  at  the  same  terms  providing 
said  lot  is  not  sold.  As  a  further  considera- 
tion of  the  above  agreement  the  party  of  the 
first  part  hereby  guarantees  to  the  second 


parties  the  privilege  of  purchasing  the  Above 
lot  at  any  time  before  the  termination  of 
this  lease  at  the  price  offered  by  any  other 
purchaser.  It  Is  also  agreed  by  the  first  par- 
ty that  lu  the  event  that  he  should  sell  said 
lot  and  demand  possession,  he  will  pay  said 
second  parties  the  sum  of  three  hundred  dol- 
lars for  their  building  situated  on  the  above 
said  lot  unless  said  second  parties  arrange 
for  the  disposal  of  the  said  building  to  other 
parties.  It  Is  further  agreed  by  the  second 
parties  that  In  consideration  of  the  above 
agreements,  in  the  event  that  they  shall  neg- 
lect or  refuse  to  pay  the  above  note  or  to 
otherwise  comply  with  this  contract  then 
the  said  first  party  may  enter  upon  and  take 
possession  of  his  said  lot  together  with  the 
above  mentioned  building,  it  being  under- 
stood that  any  fire  safe  or  fire  proof  vaults 
are  not  to  be  considered  as  any  part  of  above 
said  building.  The  second  parties  also  agree 
not  to  use  said  lot  in  such  a  manner  or  for 
such  purposes  as  will  damage  or  In  any  way 
depreciate  the  value  of  the  said  lot  Signed 
and  witnessed  by  second  party  the  day  and 
date  above  set  forth." 

This  lease  was  not  acknowledged,  but  was 
filed  for  record  in  the  office  of  the  register  of 
deeds  of  Comanche  county.  Melton,  the  own- 
er, lived  at  Atlanta  or  Blvlns,  Tex.  After 
the  lease  was  executed,  Moncrief-Cook  Com- 
pany put  a  building  thereon,  24  by  60  feet 
On  the  5th  day  of  November,  1905,  In  re- 
sponse to  an  advertisement  Inserted  In  a 
local  paper,  advertising  such  lot  for  sale, 
D.  D.  Llndsley,  a  real  estate  agent  at  Lawton, 
wrote  the  owner,  asking  the  price,  and  re- 
ceived a  letter  asking  $3,000.  On  the  9th  day 
of  November,  1905,  he  received  another  let- 
ter to  the  effect  that  the  lease  to  the  parties 
on  the  lot  expired  on  the  15th  day  of  Febru- 
ary, 1906,  that  the  building  be  bought  be- 
longed to  them,  and  that  the  owner  had  no 
Interest  in  the  stone  wall  on  the  west  On 
the  15th  day  of  November,  1906,  Llndsley 
sold  the  lot  to  the  defendant  Mattle  Jones, 
and  on  the  same  day  wired  the  owner: 
"Have  sold  lot  30  block  40  thirty-one  hun- 
dred net  you  thirty  hundred,  one  thousand 
cash,  thousand  one  year,  one  thousand  two 
years,  lot  to  be  clear  and  possession  Webva. 
loth,  1906,  terms  satisfactory,  wire  me."  On 
the  16th  day  of  November,  1905,  after  re- 
ceiving the  Llndsley  telegram,  the  owner  tele- 
graphed Moncrief-Cook  Company:  "I  am 
offered  $3100  for  lot  30,  answer."  On  the 
same  day  he  telegraphed  Llndsley:  "Accept 
per  Moncrief-Cook  contract  notes  draw  10 
per  cent  sent  pax)ers  First  NatiCHial,  Atlanta, 
Texas."  On  the  same  day  Llndsley  wired 
Melton:  "We  accept  subject  contract  pa- 
pers to  follow  by  mail."  On  the  16th  day  of 
November,  1906,  Moncrlef-Cook  Company, 
In  answer  to  the  telegram  of  the  owner, 
wrote  him  a  letter  as  follows:  "We  have 
your  telegram   and  note  that  you  have  an 
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offer  of  13,100.00  for  lot  We  are  rather  sur- 
prised at  such  a  price  that  is  offered  for 
such  property  here,  but  of  course  we  may  be 
able  to  make  some  arrangements  with  you 
for  the  purchase  of  the  lot.  One  of  my  part- 
ners wlU  be  here  the  last  of  this  week  or  the 
first  of  next,  and  if  you  will  let  us  know  by 
return  mall  your  best  terms  for  payment,  we 
will  take  the  matter  up,  at  that  time.  Of 
course,  a  $3,100.00  offer  under  the  circum- 
stances would  mean  $3,800.00  to  yon,  as  ac- 
cording to  terms  of  the  lease.  In  case  of  sale 
to  any  one  else,  providing  we  do  not  take  It 
at  his  price,  you  are  to  pay  us  $300.00  for 
the  buUdlng.  This  will  leave  you  $2,800.00 
net  Doubtless  you  are  to  pay  some  com- 
mission too.  Kindly  advise  us  If  you  could 
take  something  like  $500.00  or  $800.00  down, 
the  balance  In  3  installments  of  one,  two  and 
three  years  each.  If  you  could  make  us  a 
good  proposition,  we  might  be  able  to  handle 
the  deal  for  yon.  As  said  above  we  will 
take  the  matter  up  with  our  partners,  by 
which  time  we  hope  to  again  hear  from 
you."  On  the  17th  day  of  November,  1905, 
the  owner  and  wife  executed  warranty  deed 
to  the  defendant  Jones,  and  on  the  n^t  day 
caused  the  same  to  be  sent  by  the  First  Na- 
tional Bank  of  Atlanta,  Tex.,  to  the  First  Na- 
tional Sank  of  Lawton,  Okl.,  to  deliver  to 
Jones  on  the  payment  of  the  price.  On  the 
20th  day  of  November,  1905,  the  defendant 
Jones  paid  the  purchase  price,  and  on  the 
same  day  the  deed  was  delivered  to  her,  and 
on  the  same  day  it  was  filed  for  record  In 
the  ofiSce  of  the  register  of  deeds  of  Co- 
manche county.  On  the  21st  day  of  Novem- 
ber, 1905,  Moncrlef-Cook  Company  wired  the 
owner:  "We  will  pay  you  thirty-one  hundred 
dollars  for  lot  thirty  block  forty,  Lawton. 
Place  deed  in  your  bank  and  wire  us,  money 
ready."  There  was  an  allegation  to  the  ef- 
fect that  the  defendant  had  acquired  her  title 
to  the  land  with  full  notice  and  knowledge 
of  the  contract  between  the  owner  and  Mon- 
crlef-Cook &  Co.  and  the  prayer  for  a  decree 
compelling  the  specific  performance  thereof. 
There  was  judgment  for  the  plaintiff,  for  the 
reversal  ot  which  this  proceeding  In  error 
was  commenced. 

From  an  examination  of  the  brief  of  coun- 
sel for  plaintiff  in  error  we  gather  that  the 
principal  grounds  upon  which  they  hope  to 
reverse  the  Judgment  of  the  court  below  are: 
(1)  That  under  section  3330,  Wilson's  Rev. 
&  Ann.  St  OkL  1903,  which  provides  that 
"no  tenant  for  a  term  not  exceeding  two 
years,  or  at  will,  or  by  sufferance,  shall  as- 
sign or  transfer  his  term  of  interest  or  any 
part  thereof,  to  another,  without  the  written 
assent  of  the  landlord  or  person  holding  un- 
der him,"  it  is  clear  that  the  firm  of  Mon- 
crlef-Cook &  Co.,  a  copartnership,  the  orig- 
inal lessees,  having  virtually  retired  from 
business  on  the  13th  day  of  November,  1906, 
and  transferred  the  possession  and  all  the 
rights  of  said  copartnership  and  the  lease 
contract  herein  to  Moncrlef-Cook  Company,  a 


corporation,  without  the  written  consent  of 
the  landlord,  the  lease  became  forfeited  and 
the  corporation  acquired  no  rights  thereun- 
der ;  (2)  that  the  letter  of  Moncrief-Oook  & 
Co.  amounted  to  a  refusal  to  purchase  at  the 
price  offered  by  another  and  absolved  the 
owner  from  further  liability  under  the  con- 
tract; (3)  that  the  defendant  Jones  had  no 
notice  of  the  contract  between  the  owner  and 
Moncrlef-Cook  Company;  (4)  that,  Llndsley 
having  received  $4,500  from  Mattle  Jones  for 
the  property,  it  would  be  Inequitable  to  de- 
cree the  conveyance  by  Mattle  Jones  to  Mon- 
crlef-Cook Company  on  payment  of  $3,100; 
(5)  that  the  Moncrlef-Cook  Company  being 
a  tenant,  it  cannot  litigate  the  question  of 
title  with  the  landlord  without  first  surren- 
dering possession  of  the  leased  premises. 

Upon  the  question  of  possession,  section 
3331,  Wilson's  Rev.  &  Ann.  St  Okl.  1903,  pro- 
vides: "If  any  tenant  shall  violate  the  pro- 
visions of  the  preceding  section,  the  landlord, 
or  person  holding  under  him,  after  giving 
ten  days'  notice  to  quit  possession,  shall  have 
a  right  to  re-enter  the  premises  and  take  pos- 
session thereof,  and  dlqsossess  the  tenant 
subtenant  or  undertenant"  In  the  case  at 
bar  it  does  not  appear  that  the  lessor  attempt- 
ed to  terminate  the  lease.  On  the  contrary. 
It  appears  that  the  owner  wished  to  observe 
the  terms  of  the  contract  and  wired  him  to 
also  observe  It  So,  unless  the  option  was  re- 
jected or  waived,  it  seems  not  to  have  been 
forfeited  by  such  assignment ;  the  lessor  not 
having  elected  to  declare  the  forfeiture.  This 
he  had  a  right  to  do.  "The  lessor  may  waive 
a  breach  of  the  restriction  against  assign- 
ment or  subletting  whether  imposed  by  stat- 
ute or  by  the  terms  of  the  lease,  In  which 
event  the  case  stands  as  if  no  restriction  had 
been  Imposed,  or  as  if  the  lessor  had  given 
his  consent  to  the  assignment  or  underlet- 
ting." 24  Cyc.  p.  970.  The  Supreme  Court 
of  Illinois  in  the  case  of  Sexton  v.  Chicago 
Storage  Company,  129  111.  318,  21  N.  B.  920, 
16  Am.  St.  Rep.  274,  in  an  opinion  by  Mr,  Jus- 
tice Schofleld,  held  that:  "The  objection  that 
the  written  assent  of  appellant  was  not  ob- 
tained to  the  assignment  cannot  be  urged  by 
appellees.  The  clause  in  the  leases  in  that 
respect  is  for  the  benefit  of,  and  can  be  set 
up  by,  appellant  alone.  He  may  waive  It  if 
he  will ;  and.  If  he  does  not  choose  to  set  it 
up,  no  one  else  can."  The  same  court  in  Cra- 
dle V.  Warner,  140  lU.  123,  29  N.  a  1118, 
held:  "The  privilege  to  purchase  was  not 
lost'because  of  failure  of  the  lessee  to  pay  his 
rent  in  the  absence  of  any  individual  act  in- 
dicating an  intention  to  forfeit  the  lease,  and 
that  the  sending  by  the  lessor  to  the  lessee  of 
a  letter  stating  that  the  balance  of  the  rent 
must  be  paid  at  a  certain  date,  and  asking  as 
to  the  lessee's  desire  to  continue  was  not 
such  an  act" 

As  to  the  second  proposition,  a  construc- 
tion of  the  following  clause  in  the  contract 
is  necessary,  to  wit:  "As  a  further  considera- 
tion of  the  above  agreement  the  party  «f  the 
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first  part  hereby  gnaranteea  to  the  second 
parties  the  privilege  of  purchasing  the  above 
lot  at  any  time  before  the  termination  of  this 
lease  at  the  price  offered  by  any  other  pur- 
chaser." The  defendants  in  error  seem  to 
contend  that  this  clause  gave  them  the  abso- 
lute right  to  purchase  said  lot  at  any  time 
before  the  termination  of  the  lease  which  be- 
gan on  the  15th  day  of  February,  1905,  to  ex- 
pire on  the  15th  day  of  February,  1906,  at 
the  price  offered  by  any  other  purchaser.  Does 
said  clause  mean  that  the  party  of  the  first 
part  intends  to  bind  himself  to  sell  said  lot  to 
the  parties  of  the  second  part  at  any  time  up 
to  the  close  of  the  period  of  said  lease  term  at 
such  price  as  may  be  offered  by  any  other  pro- 
posed purchaser?  That  would  mean,  in  effect, 
that  the  party  of  the  second  part  by  said  clause 
contracted  to  sell  said  lot  at  any  time  during 
said  lease  term  up  to  the  time  of  its  termina- 
tion at  the  option  of  the  said  lessees  or  par- 
ties of  the  second  part  at  a  sum  certain  to  be 
determined  by  the  highest  price  offered  by 
any  proposed  purchaser  in  the  event  that  such 
offer  was  made.  Suppose  no  offer  was  made 
by  any  proposed  purchaser,  what  would  be 
the  result  then?  When  said  clause  is  con- 
strued with  the  remaining  clauses  of  said 
•  contract.  It  is  evident  that  the  parties  there- 
in intended  that  at  any  time  during  the  term 
of  said  lease  and  prior  to  its  termination,  if 
any  offer  was  made  by  any  proposed  purchas- 
er to  purchase  same  at  a  sum  certain,  that 
the  defendants  should  have  the  privilege  of 
the  preference  In  the  event  the  party  of  the 
first  part  desired  to  sell  said  lot  at  such  offer. 
In  other  words,  that,  If  any  offer  to  purchase 
said  lot  was  made  by  any  proposed  purchaser 
at  any  time  during  the  period  of  said  lease 
and  before  its  termination,  he  desiring  to  ac- 
cept same,  Moncrlef-Cook  Company  should 
have  notice  from  the  said  lessor  of  such  offer, 
and  within  a  reasonable  time  thereafter  they 
must  accept  the  same  under  the  terms  of  such 
offer  by  the  proposed  purchaser,  or  the  same 
would  be  considered  as  rejected,  and  the  les- 
sor, being  released  from  such  option,  would  t>e 
permitted  to  sell  the  lot  to  such  party  making 
the  offer.  As  to  the  question  of  notice  of  the 
proposed  offer,  see  Austin  v.  Tawney,  2  Chan. 
App.  Cas.  (Law  Reports,  30,  31,  Victoria  1867) 
143;  Lord  'Lllford  v.  Powes  Keck,  SO  Beav. 
295,  64  Eng.  Rep.  Full  Reprint,  902 ;  21  Amer. 
&  Eng.  Enc.  of  Law  (2d  Bd.)  p.  932,  footnote 
4.  As  to  the  acceptance  within  a  reasonable 
time  after  such  notice,  see  21  Amer.  &  tiag. 
Enc.  of  L.  (2d  Ed.)  p.  933,  and  anthoMties 
cited  under  footnote  4. 

It  is  uncontroverted  that  the  offer  of  pur- 
chase by  the  proposed  purchaser  was  made 
to  the  lessor,  and  that  notice  of  such  offer  was 
communicated  by  the  lessor  to  the  lessees. 
Did  the  defendants  in  error  within  a  reason- 
able time  elect  to  avail  themselves  of  the  priv- 
ilege of  purchasing  said  lot,  after  the  notice  of 
the  ofer  for  same  prior  to  the  termination 
of  the  lease  at  the  price  offered  by  the  party 
proposing  to  purchase?    It  seems  to  us  that 


the  answer  amounted  to  a  refusal  to  purcbsTse 
at  the  price  offered,  to  wit,  $3,100.    Hotv  can 
it  be  construed  as  an  Intention  to  accept  In 
the  face  of  the  statement:   "We  are  rattier 
surprised  at  such  a  price  that  is  offered  for 
such  property  here,  but  of  course  we  may  be 
able  to  make  some  arrangements  with   yoa 
for  the  purchase  of  the  lot.    One  of  my  part- 
ners will  be  here  the  last  of  this  wedc  or  tlie 
first  of  next,  and  if  you  will  let  us  \aioyr  by 
return  mall  your  best  terms  for  payment,  ^re 
will  take  the  matter  up,  at  that  time.     Of 
course  a  $3,100.00  offer  under  the  circnmstan- 
ces  would  mean  $2,800.00  to  you,  as  according 
to  terms  of  the  lease,  in  case  of  sale  to  any 
one  else,  providing  we  do  not  take  it  at  his 
price,  yon  are  to  pay  us  $300.00  for  the  bnlld- 
Ing.    This  will  leave  you  $2,800.00  net.    Doubt- 
less you  are  to  pay  some  commission   too. 
Kindly  advise  us  If  you  could  take  something 
like  $500.00  or  $800.00  down,  the  balance  in 
3  Installments  of  one,  two  and  three  years 
each.    If  you  could  make  us  a  good  proposi- 
tion, we  might  be  able  to  handle  the  deal  for 
you.    As  said  above,  we  will  take  the  matter 
up  with  our  partners,  by  which  time  we  hope 
to  again  hear  from  you."   The  clause  referred 
to  did  not  contemplate  the  lessee's  handling 
any  deal  for  the  lessor,  but  it  was  simply  an 
option  to  purchase.    In  21  Amer.  ft  Eng.  Ehic. 
of  Law  (2d  Ed.)  at  page  932,  it  is  said:  "There 
Is,  moreover,  a  strong  Inclination  on  the  part 
of  the  courts  to  view  any  delay  with  great 
strictness,  on  the  ground  that  the  party  seek- 
ing to  enforce  performance  was  not  bound. 
while  the  other  party  was  bound."     In  the 
case  of  Meidllng  v.  Trefz,  48  N.  J.  Bq.  638. 
23  Atl.  824,  the  court  said:  "When  contracts 
are  optional  in  respect  to  one  party,  delay 
on  his  part  is  viewed  with  especial  strictness. 
Fry,  Spec.  Perf.  {  733."    In  this  case  the  de- 
fendants In  error  were  not  bound  at  any  time 
to  purchase  this  property  at  the  price  of- 
fered at  any  time  before  the  termination  of 
this  lease,  but,  if  the  lessor  was  offered  a 
price  by  a  proposed  purchaser  and  he  desired 
to  sell,  he  was  bound  to  notify  the  lessees, 
and  in  the  event  they  accepted  under  the  al- 
leged option,  in  which  they  were  not  bound 
by  the  terms  of  the  option  to  do,  he  was 
bound  to  sell  to  them  and  to  no  one  else. 
Such  unilateral  contracts  are  construed  strict- 
ly in  favor  of  the  party  that  is  txiund  and 
against  the  party  that  Is  not  bound.    It  might 
be  that  the  proposed  purchaser  would   not 
wait  an  Indefinite  or  uncertain  length  of  time, 
and  if  by  a  liberal  construction  the  lessees, 
under  such  option,  were  permitted  to  carry 
on  a   system  of  diplomatic  correspondence 
with  the  lessor  with  a  view  of  determining 
whether  they  could  arrange   to   handle  the 
deal  for  him,  or  get  more  favorable  terms, 
or  hold  the  matter  open  in  the  meantime,  the 
proposed  purchaser  might  change  his  mind 
and  the  lessees  or  the  defendant  In  error,  not 
being  bound  to  purchase,  then  declining  to 
accept,  the  lessor  would  thereby  lose  a  chance 
to  sell  same  at  what  might  seem  to  him  to 
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be  an  advantageous  offer.  The  option  be- 
tween the  lessor  and  the  lessees  can  only  be 
construed  to  contemplate  a  sale  for  cash. 
Masoner  v.  Bell,  20  O^I.  618,  95  Pac.  239,  18 
L,.  R.  A.  (N.  S.)  166 ;  Burfcs  v.  Hubbard,  69 
Ala.  379 ;  Delafleld  y.  Illinois,  26  Wend.  (S. 
X.)  192;  School  Dlst  v.  ^tna  Ins.  Co.,  62 
Me.  330 ;  Lumpkin  v.  Wilson,  5  Heisk.  (Tenn.) 
055.  The  defendants  in  error,  after  notice,  had 
a  reasonable  time  within  which  to  accept  In 
lieu  of  the  letter  sent,  had  they  written  that 
one  of  the  partners  was  away,  and  that  he 
would  be  back  by  a  certain  date,  and  within  a 
reasonable  time  from  the  date  of  the  offer  they 
would  answer,  that  would  have  held  the  ques- 
tion open  for  a  reasonable  time  for  acc^tance 
or  rejection.  But  we  find  that  they  write  a 
letter  which  is  tantamount  to  a  rejection  to 
ask  for  an  offer,  the  terms  of  which  are  not 
cash,  but  suggested  payments  at  different 
times,  and  saying,  "we  hope  to  hear  from  you 
by  return  mall  relative  to  such  offer,  and, 
when  a  certain  partner  returns,  we  hope  that 
we  can  handle  this  deal  for  you."  A  counter 
offer  amounts  to  a  rejection  under  the  option 
or  the  terms  proposed,  being  an  effort  to  make 
a  new  contract  Clark  on  Contracts,  pp.  63, 
54;  section  55,  p.  72,  Beach  on  Modern  Con- 
tracts. The  rejection  of  the  offer  was  irrevo- 
cable. Clark  on  Contracts,  p.  53.  We  think 
that  amounted  to  a  rejection  and  waiver  of 
any  privilege  to  purchase  the  lot  prior  to 
the  termination  of  the  lease  at  the  price  of- 
fered by  the  proposed  purchaser.  The  con- 
clusion here  reached  is  decisive  of  this  case, 
and  the  other  questions  raised  are  not  es- 
sential to  be  determined. 

The  judgment  of  the  lower  court  is  re- 
versed, with  instructions  to  dismiss  the  pe- 
tition.   All  the  Justices  concur. 


(26  Okl.  12) 

BARKER  V    FORRSJST. 

(Supreme  Court  of  Oklahoma.     March   8, 
1910.) 

(Sv^labu*  tp  the  Court.) 

Appeal  and  Erbob  (|  773*)  —  Bbiefs  —  Dis- 

iiissAi.  ON  Failubb  to  File. 

Where  no  briefs  have  been  filed  by  the 
plaintiff  in  error,  in  accordance  with  rule  7  of 
this  court  (95  Pac.  vi),  a  motion  having  been 
made  after  notice  that  the  appeal  be  dismissed 
on  that  ground,  and  no  response  having  been 
made  thereto  giving  a  satisfactory  reason  for 
such  failure  to  comply  with  such  rule,  the  ap- 
peal will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3108;   Dec.  Dig.  J  778.*] 

Error  from  District  Court  Canadian  Coun- 
ty; .Toseph  G.  Lowe,  Judge. 

Action  between  B.  B.  Barker  and  R.  B. 
Forrest.  From  the  judgment.  Barker  brings 
error.    Dismissed. 

W.  A.  Maurer  and  Don  C.  Smith,  for  plain- 
tiff in  error.    R.  B.  Forrest,  pro  se. 


WILLIAMS,  J.  The  appeal  in  this  case 
was  lodged  in  this  court  on  October  1,  190S, 
and  the  case  was  regularly  ass]g;ned  for  trial 
at  the  regular  January,  1910,  term,  which  be- 
gan January  11,  1910.  Prior  to  the  time 
that  said  case  was  reached  on  the  calender, 
to  wit  on  January  18,  1910,  the  defendant  in 
error  moved  that  the  appeal  be  dismissed,  for 
the  reason  that  the  plaintiff  in  error  bad  not 
prepared  and  served  a  brief  upon  the  defend- 
ant in  error,  in  compliance  with  rule  7  of  this 
court  (96  Pac.  vi).  The  plaintiff  in  error  hav- 
ing had  due  service  of  the  filing  of  said  mo- 
tion, and  not  having  responded  thereto,  and 
no  brief  having  been  filed  in  this  case,  the 
motion  is  accordingly  sustained,  and  the  ap- 
peal dismissed.    All  the  Justices  concur. 


(25  Okl.  808) 
FT.  SMITH  &  W.  RY.  CO.  et  al.  ▼.  STATE. 
(Supreme  Court  of  Oklahoma.    March  8.  1910.) 

(Syllahiu  by  the  Court.) 

GoBPOBATiONB  (J  394*)— Obdebs  of  Cobpoba.- 
TiON  CoimissiON— Review  bt  Coubt. 

Where  an  order  of  the  Corporation  Com- 
mission is  assailed  on  an  appeal  solely  upon 
the  ground  that  there  was  not  sufficient  evi- 
dence before  the  commission  to  entitle  the  oi^. 
der  to  the  prima  facie  presumption  of  being 
reasonable,  ;uBt,  and  correct,  obtaining  by  rea- 
son of  section  22,  art.  9,  of  the  (Constitution, 
if  there  is  any  evidence  reasonably  tending  to 
support  the  findings  of  fact  and  the  order  of 
the  commission,  its  order  will  not  be  disturbed. 
[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  I  394.«J 

Appeal  from  the  Corporation  Commission 
of  Oklahoma. 

Action  by  the  State  against  the  Fort  Smith 
&  Western  Railway  Ck>mpany-  and  others. 
From  an  order  of  the  Corporation  Commis- 
sion fixing  a  schedule  of  rates,  defendants 
appeal.    Affirmed. 

Clifford  L.  Jackson,  S.  T.  Bledsoe,  C.  O. 
Blake,  and  Edgar  A.  De  Meules,  for  appel- 
lants. Chas.  West,  Atty.  Gen.,  and  Geo.  A. 
Henshaw,  Asst  Atty.  Gen.,  for  appellee. 

HAYES,  J.  This  case  is  an  appeal  from  an 
order  of  the  Corporation  Commission  pro- 
mulgating a  schedule  of  rates  to  be  observed 
by  all  railroads  operating  in  this  state  In 
making  charges  on  shipments  of  goatskins, 
hides,  sheep  pelts,  green  or  dry,  between  all 
stations  In  tbe  state.  The  order  was  made 
by  the  commission  after  publication  of  notice 
thereof  and  after  hearing  had  thereon.  The 
commission  has  made  and  filed  in  the  case 
its  findings  of  fact  and  a  full  and  clear  state- 
ment of  the  reiasons  upon  which  it  bases  the 
order.  The  evidence  establishes  that  hides 
are  usually  purchased  in  small  quantities 
throughout  a  state,  and  shipped  locally  to 
some  concentrating  point  where  they  are  as- 
sorted and  classified,  and  each  particular 
class  or  kind  shipped  in  carload  lots  to  that 
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point  In  the  market  tbat  consumes  that  par- 
ticular quality  or  kind  of  hides.  The  com- 
mission finds,  and  the  evidence  tends  to  es- 
tablish, that  the  local  rates  heretofore  pre- 
vailing on  bides  In  this  state  have  been  so 
high  as  to  prevent  the  concentration  of  bides 
at  any  point  in  the  state  where  they  may  be 
assorted  and  classified,  and  then  shipped  to 
that  market  which  consumes  that  particu- 
lar quality  of  hides;  and  the  Jobbers  through- 
out the  state  are  compelled,  by  reason  of  the 
tilgb  local  rates,  to  ship  the  bides  direct  to 
ECansas  City,  where  they  are  assorted  and 
classified  and  shipped  to  St  Louis,  Chicago, 
and  other  places  where  a  market  exists. 
That  on  account  of  said  high  rates  it  Is  prac- 
tically impossible  to  establish  a  concentrat- 
ing point  within  the  state,  as  result  of  which 
there  is  a  discrimination  against  the  dealers 
In  hides  in  tills  state.  The  schedule  of  rates 
proposed  by  the  order  is  a  reduction  upon  the 
rates  heretofore  existing.  The  commission 
finds  the  rates  heretofore  existing  unreason- 
able and  unjust  and  the  proposed  rates  to 
be  reasonable.  The  only  argument  made  by 
counsel  for  appellants  in  their  brief  against 
the  Incorrectness  of  the  order  of  the  commis- 
sion is:  "There  is  nothing  in  the  evidence  in 
this  case  that  Justifies  the  theory  of  the 
presumption  tbat  this  order  is  reasonable, 
just,  and  correct.  There  is  an  entire  want 
of  evidence  upon  which  to  base  the  order. 
The  presiuiption  tliat  the  Constitution  raises 
in  support  of  this  order  is  based  upon  the 
evidence,  and  upon  nothing  else,  and  if  the 
evidence  will  not  support  it  then  clearly  the 
Constitution  does  not  intend  that  the  pre- 
sumption shall  eiist" 

In  M.,  K.  &  T.  Ry.  Co.  v.  State,  103  Pac. 
613,  it  it  held:  "On  appeal  from  an  order  of 
the  Corporation  Commlaslon,  the  presump- 
tion obtains,  by  reason  of  section  22,  art.  9, 
of  the  Constitution,  that  the  order  is  rea- 
sonable, Just,  and  correct,  and  be  who  com- 
plains on  appeal  of  such  order  has  upon  him 
the  burden  of  establishing  the  imreasonable- 
ness,  unjustness,  or  incorrectness  of  such 
order,  which  he  may  do  by  showing  that  the 
nqreasonableness  of  the  order  appears  affirm- 
atively from  the  facts  as  certified  by  the 
commission,  or  that  it  is  shown  by  evidence 
in  the  record,  upon  which  the  commission 
failed  to  make  findings  of  fact,  or  upon 
which  the  commission  erroneously  found  the 
facts."  If  there  was  no  evidence  In  the  rec- 
ord tending  to  support  the  facts  found  by  the 
commission,  the  prima  facie  presumption  of 
the  reasonableness.  Justness,  and  correctness 
of  the  order  of  the  commission,  which  ob- 
tains by  reason'  of  section  22,  art.  9,  of  the 
Constltation,  would  not  attach;  but  there  Is 
not  wanting  in  the  record  evidence  which 
supports  the  findings  of  the  commission.  It 
is  shown  by  the  evidence  that  the  rates  here- 
tofore prevailing  in  the  state  upon  commod- 
ities covered  by  the  ordor  have  been  so  lilgh 
as  to  practically  prohibit  the  concentration 
of  hides  at  any  point  in  the  state  for  as- 


sortment and  classification,  and  then  to  be 
shipped  to  those  markets  where  the  respec- 
tive classes  of  hides  are  consumed;  and  it 
is  cheaper  under  prevailing  local  rates  to 
slilp  them  to  markets  outside  of  the  state,  to 
wit,  Kansas  City,  where  they  are  classified, 
and  then  shipped  to  other  markets,  where 
they  are  ultimately  consumed.  It  is  also 
shown  that  said  former  rates  are  much  high- 
er than  those  prevailing  upon  the  same  com- 
modities in  some  four  or  five  other  states 
where  the  transportation  of  such  commodi- 
ties is  made  under  similar  circumstances, 
and  the  evidence  further  established  that  the 
average  rate  under  the  schedule  promulgated 
by  the  order  is  higher  and  more  favorable 
to  appellants  than  the  average  rate  now  pre- 
vailing upon  the  same  commodities  in  Texas, 
Missouri,  and  Arkansas  under  similar  con- 
ditions. 

No  effort  is  made  by  appellants  to  establish 
by  testimony,  and  no  contention  has  been 
made  in  this  court,  that  the  proposed  rate 
is  not  equal  to  the  cost  of  service  or  -will 
not  be  remunerative;  nor  Is  it  made  to  ap- 
pear that  such  rates  are  so  unreasonably 
low  as  to  require  tbat  other  commodities 
must  be  charged  a  higher  rate,  and  made  to 
contribute  an  unproportionable  amount  to 
the  total  revenues  of  the  companies.  In  or- 
der to  pay  the  cost  of  all  services  rendered 
to  the  public  by  the  companies,  and  yield 
them  a  reasonable  income  upon  their  invest- 
ment. 

The  power  lodged  in  the  commission  to 
promulgate  rates  is  a  legislative  power,  and 
its  exercise  by  the  commission  Involves  leg- 
islative discretion  and  policy.  Any  rule  tbat 
would  require  the  commission,  before  it  pro- 
mulgates any  order  fixing  a  rate,  to  have  be- 
fore it  evidence  that  would  establish  to  a 
mathematical  certainty  the  reasonableness 
of  the  proposed  rate,  would  greatly  hinder,  if 
not  almost  entirely  prevent,  the  commission 
from  exercising  tbat  power.  A  rate  that  is 
so  high  as  to  be  practically  prohibitive,  In 
the  absrace  of  any  explanation  of  a  neces- 
sity for  such  a  rate,  must  be  presumed  to  be 
an  unreasonable  rate.  The  evidence  dis- 
closes that  the  rates  per  ton  mile  prevailing 
in  Arkansas  is  20.6  mills,  hn  Missouri,  28.1 
mills,  in  Texas,  21  mills,  in  Virginia,  22.9 
mills.  It  is  true  that  it  appears  from  the 
record  that  the  rates  in  these  states  were  not 
voluntarily  made  by  the  railway  companies, 
and  were  promulgated  by  orders  of  the  rail- 
way commissions  of  those  states;  but,  since 
a  railway  commission  cannot  enforce  an 
unreasonable  and  unjust  rate,  and  the  com- 
panies have  operated  under  those  rates,  and 
the  same  have  not  been  set  aside  by  the 
courts  as  being  unjust,  and  it  not  appearing 
that  any  effort  has  been  made  by  railway 
companies  to  have  the  same  set  aside,  they 
are  not  without  probative  value  in  this  {««- 
ceeding.  The  average  rate  per  ton  mile  un- 
der the  order  of  the  commission  which  It  la 
sought  by  this  proceeding  to  reverse  is  2&A 
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mlllB,  bdng  higher  than  In  any  of  the  states 
named.  It  appears  that  the  Interstate  rate 
from  Little  Rock,  Ark.,  to  Chicago  produces 
a  revenue  of  8.6  mlllB  per  ton  mile;  from 
Ardmore,  Okl.,  to  Chicago  9.7  mills  per  ton 
mile;  from  Austin,  Tex.,  9.8  mills  po'  ton 
mile;  from  El  Paso,  Tex.,  8.6  mills  per  ton 
mile — or  an  average  of  about  9  mills  per  ton 
mile  on  interstate  shipments  from  these 
various  points.  These  Interstate  rates  upon 
which  this  average  la  made  are  for  shipments 
over  long  distance  it  is  true,  and  long  hauls 
of  freight  can  no  doubt  be  made  at  a  lower 
rate  per  ton  mile  than  short  hauls;  but  the 
average  rate  per  ton  mile  under  the  propos- 
ed order  is  practically  three  times  as  great 
as  the  average  rate  per  ton  mile  on  inter- 
state shipments  from  the  points  named. 
While  this  evidence  could  not  be  conclusive 
as  to  the  reasonableness  of  the  proposed  or- 
der, in  the  absence  of  evidence  on  the  part 
of  the  railway  companies  that  the  proposed 
rate  doee  not  afford  a  reasonable  compensa- 
tion for  the  service,  such  rates  are  not  with- 
out probative  value,  and  may  be  looked  to 
for  comparison  in  determining  whether  there 
is  any  evidence  before  the  commission  upon 
which  the  order  Is  based;  and,  taken  with 
the  other  evidence,  is  sufficient  to  entitle  the 
order  of  the  commission  to  the  presumption 
of  being  reasonable  and  just,  which  obtains 
by  reason  of  section  22,  art.  9,  of  the  Consti- 
tution. In  this  connection  it  may  be  stated 
that  there  is  an  admission  in  the  record  by 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  the  unfairness  and  unjustness  of  the 
rates  heretofore  prevailing,  and  the  ejcpres- 
«ion  of  willingness  to  readjust  the  rates  up- 
on some  fair,  reasonable,  and  equitable  basts. 

The  evidence  in  the  record  fairly  supports 
the  conclusion  of  the  commission  Qiat  a  new 
schedule  of  rates  upon  the  commodity  in- 
Tolved  should  be  made,  and  there  Is  suffi- 
cient evidence  to  entitle  the  order  of  the 
commission  to  the  prima  facie  presumption 
of  being  Just,  reasonable,  and  correct,  and 
to  shift  the  burden  upon  the  complainants  in 
this  case  to  overcome  that  presumption, 
which  th^  have  not  undertaken  to  do. 

The  order  of  the  commission  Is  affirmed. 
All  the  Justices  concur,  except  WILLIAMS, 
J.,  not  sitting. 

(2t  OH.  1) 

PBACBABLB  CREEK  COAL  00.  et  al.  v. 

JACKSON  et  al. 

(Supreme  Court  of  Oklahoma.    March  8,  1910.) 

(8vHaliu  tv  (^  Court.) 

1.  Mines  and  Minebals  (t  112*)— Operation 
OP  Mine— "Impbovembnt''— Lien. 

A  coal  mine  is  an  Improvement  within  the 

neaninK  of  section  4817,  Wilson's  Rev.  &  Ann. 

St.  1903  (section  6161,  Comp.  Laws  Okl.  1909). 
[Fid.   Note. — For  other  cases,  see  Mines  and 

Minerals,  Dec.  Dig.  ^  112.* 
For  other  definitions,  see  Words  and  Phrases, 

vol.  4,  p.  3460.] 


2.  Mines  and  Minerals  (S  114*)— MBCBAinos' 

Liens— Statement  op  Lien. 

As  between  a  llenholder  and  the  owner  of 
the  realty  which  has  been  improved  and  inter- 
vening creditors  whose  claims  arose  prior  to  the 
fumiwing  of  the  material  or  the  performing  of 
the  labor  for  whidi  the  lien  is  sought,  the  realty 
and  improvement  thereon  belnp  in  the  hands  of 
a  receiver,  and  all  of  the  parties  in  interest  be- 
ing brought  Jnto  the  district  court  in  sach  ac- 
tion within  four  months  after  the  date  upon 
which  the  material  was  last  furnished  or  labor 
last  performed  under  the  contract,  the  same  will 
be  deemed  a  sufficient  compliance  with  the  pro- 
visions of  section  6182  of  the  Compiled  Laws 
of  Oklahoma  of  1909,  without  otherwise  filing, 
within  the  repaired  period  of  four  months  in  the 
office  of  the  district  clerk,  an  ex  parte  statement 
as  prescribed  by  said  section. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  EHg.  )  114.*] 

Error  from  District  Court,  Pittsburg  Coun- 
ty; P.  B.  Cole.  Judge. 

Action  by  Andrew  Jackson  and  others 
against  the  Peaceable  Creek  Coal  Company 
and  others.  From  the  Judgment,  defendants 
bring  error.    Modified  and  affirmed. 

Boyd  &  Moore,  Brewer  ft  Andrews,  F.  H. 
Kellogg,  and  Clayton  ft  Clayton,  for  plain- 
titTs  in  error.  Bubanks  ft  Elder,  for  defend- 
ants in  error. 

WILLIAMS,  J.  1.  The  first  question  for 
determination  is  as  to  the  right  of  certain 
plaintiffs  and  interveners  to  have  recognized 
and  enforced,  by  virtue  of  sections  4817, 
4818  (sections  6151,  6152,  Comp.  Laws  Okl. 
1909)  Wilson's  Rev.  &  Ann.  St  1903,  a  claim 
for  lien  on  a  coal  mine,  machinery,  equip- 
ment, and  fixtures  thereof.  Section  3018  of 
the  Code  of  Alabama  of  1886  provides:  "Ev- 
ery mechanic  or  other  person  who  shall  do 
or  perform  any  work  or  labor  upon,  or  fur- 
nish any  material,  fixtures,  engine,  boiler  or 
machinery,  for  any  building  or  improvement 
on  land,  or  for  repairing  the  same,  under  or 
by  virtue  of  any  contract  with  the  owner  or 
proprietor  thereof,  or  his  agent,  trustee,  con- 
tractor or  sub-contractor,  npon  complying 
with  the  provision  of  this  chapter  shall  have 
a  lien  therefor  on  such  building  or  Improve- 
ment and  on  the  land  on  which  the  same  is 
situated,"  etc. 

In  the  case  of  Central  Trust  (}o.  of  New 
Tork  V.  Sheffield  ft  Birmingham  Coal,  Iron 
&  R.  Co.,  Watt  Mlnlng-Car  Wheel  C3o.,  In- 
tervener (C.  a)  42  Fed.  106,  9  L.  R.  A.  67, 
the  Alabama  statute  was  construed  by  C!lr- 
calt  Judge  Pardee,  wherein  he  said:  'TThe 
first  question  presented  is  whether  or  not 
the  coal  mine,  as  set  forth  and  described  in 
the  Intervention  and  exhibits,  is  such  an 
Improvement  upon  land  as  comes  within  the 
meaning  of  the  statute  just  quoted,  it  being 
contended  on  one  side  that  the  word  Im- 
provement' in  the  statute  must  be  limited  in 
its  meaning  to  buildings  and  things  ejusdem 
generis;  In  other  words,  that  an  Improve- 
ment upon  land  which  is  not  in  the  nature 
of  a  building  Is  not  an  Improvement  within 
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the  meaning  of  the  statute.  On  the  other 
hand,  It  Is  claimed  that,  in  the  proper  con- 
struction of  the  statute,  the  word  'improve- 
ment' Is  not  at  all  limited  by  the  word  'build- 
ing* preceding  It,  but  that  It  is  to  be  taken 
as  extending  the  class  of  construction  which 
may  be  the  subject  of  a  lien,  rather  than 
limiting  such  class.  •  •  *  If  this  word 
'improvement'  is  given  Its  ordinary  meaning, 
the  new  law  is  extended  to  cover  the  con- 
struction of  coal  and  ircm  mines,  and  there- 
by great  help  is  given  to  the  owners  of  min- 
eral lands  to  develop  their  property,  and 
such  development  increases  the  general  pros- 
perity of  the  state.  There  was  no  reason 
why  capital  and  labor  put  into  the  coal  and 
iron  industries  should  not  be  encouraged  and 
protected,  as  well  as  In  other  works  and  im- 
provements. A  going  coal  mine  is  not  mere- 
ly a  hole  in  the  ground.  It  is  made  up  of 
shafts,  drifts,  slopes,  engines,  machinery, 
platforms,  cars,  tracks,  scales,  etc.;  and, 
taken  as  a  thing,  If  not  a  building.  It  is  un- 
questionably an  Improvement,  and  an  im- 
provement on  land.  Taking  Into  considera- 
tion the  Importance  and  condition  of  the 
mines  and  mining  interests  of  the  state  In 
1876,  it  is  a  fair  presumption  that  the  leg- 
islative intention  in  the  act  of  1876  was 
mainly  to  extend  the  lien  of  mechanics  and 
materialmen  for  work  and  material  so  as  to 
aid  in  the  development  of  the  state's  miner- 
al resources.  However  this  may  be,  it  clear- 
ly appears  to  me  that  the  coal  mine  describ- 
ed in  the  intervention  and  exhibits  is  an  im- 
provement, within  the  meaning  of  the  terms 
used  in  section  3018  of  the  Alabama  Code, 
and  that  for  material,  fixtures,  engine,  boil- 
er, or  machinery  furnished  therefor,  a  lien 
results  to  materialmen  on  compliance  with 
the  requirements  of  the  statute." 

In  the  case  of  Bates  v.  Harte,  124  Ala. 
427,  26  South.  898,  82  Am.  St.  Rep.  186,  sec- 
tion 2723  of  the  Code  of  1896,  which  Is 
identical  with  section  3018  of  the  Code  of 
1886,  was  construed,  wherein  the  court 
said:  "The  statute  recognizes  that  improve- 
ments meriting  the  protection  of  a  lien  may 
be  made  upon  land  otherwise  than  by  build- 
ing, but  as  they  may  occur  in  unforeseen 
variety,  the  scope  of  the  term  'improvement' 
is  left  for  determination  in  particular  cases 
as  they  may  arise.  It  is  well  known  that  a 
supply  of  water  is  often  one  of  the  most  con- 
venient and  useful  of  all  appurtenances  to 
land.  Its  development  by  means  of  drilling 
and  casing  a  well  may  greatly  enhance  the 
permanent  value  of  the  land.  We,  therefore, 
hold  that  a  well,  designed  and  made  for  a 
permanent  supply  of  water,  is  an  Improve- 
ment upon  land  within  the  meaning  of  the 
statute  referred  to." 

The  case  of  Eufaula  Water  Company  v. 
Addyston  Pipe  &  Steel  Company,  89  Ala.  552, 
8  South.  25,  was  an  action  brought  to  recov- 
er on  an  account  for  "piping"  furnished  by 
plaintiff  to  defendant  under  contract,  for 
use  In  the  construction  of  its  works  in  Eu- 


faula, and  to  have  a  Hen,  as  for  materials 
supplied,  declared  and  enforced  against  a 
certain  one-acre  lot  belonging  to  the  defend- 
ant, situated  just  beyond  the  corporate  lim- 
its of  said  city.  This  lot  was  the  situs  of 
defendant's  pumping  station,  and  on  it  were 
erected  and  placed  buildings  and  machinery 
essential  to  forcing  water  Into  defendant's 
standpipe  or  reservoir — a  half-mile  distant — 
whence  it  was  supplied,  through  a  system  of 
pipes,  to  the  city  and  its  inhabitants.  The 
piping  supplied  by  the  plaintiff  was  used  in 
making  the  conduit  between  the  pumping 
station  and  the  reservoir,  a  distance  of  about 
3,000  feet,  and  extended  from  a  point  25  feet 
within  the  lot  in  question,  and  outside  of 
the  buildings  thereon,  to  the  reservoir,  be- 
ing for  its  whole  length,  except  said  25  feet, 
on  land  which  did  not  belong  to  defendant, 
but  in  which  the  water  company  had  an 
easement  for  this  purpose  only.  Judgment 
for  the  amount  in  suit  went  for  the  plaintiflT, 
and  to  this  no  objection  was  made,  or  ex- 
ception reserved.  The  case  was  presented 
on  appeal  solely  on  exceptions  to  the  court's 
general  charge  in  favor  of  the  plaintiff,  and 
its  refusal  to  give  the  general  charge  for  the 
defendant,  as  to  whether  a  Hen  existed  on 
the  one  acre  in  question  and  the  buildings 
thereon.  The  court  said:  "We  do  not  doubt 
that  the  laying  of  pipe  on  the  lot  of  land, 
for  the  purpose  shown  by  this  record,  is  an 
'improvement'  within  the  meaning  of  Code 
(section  3018),  nor  that  the  value  of  pipe  fur- 
nished for  such  a  purpose  might  ordinarily 
be  charged  on  the  land,  under  the  law  which 
provides  a  Hen  for  mechanics  and  material- 
men." 

Section  6151,  supra,  is  more  comprehensive 
than  the  Alabama  statute,  in  that  it  provides 
that:  "Any  person  who  shall,  under  oral  or 
written  contract  with  the  owner  of  any  tract 
or  piece  of  land  perform  labor,  or  famish 
material  for  the  erection,  alteration  or  re- 
pair of  any  building,  improvement,  or  struc- 
ture thereon ;  or  who  shall  furnish  material 
or  perform  labor  in  putting  up  any  fixtures, 
machinery  in  or  attachment  to,  any  such 
building,  structure  or  improvements ;  or  who 
shall  plant  any  trees,  vines,  plants  or  hedge 
in  or  upon  such  land ;  or  who  shall  build,  al- 
ter, repair  or  furnish  labor  or  material  for 
building,  altering,  or  repairing  any  fence  or 
footwalk  in  or  upon  said  land,  or  any  side- 
walk in  any  street  abutting  such  land,  shall 
have  a  Uen  upon  the  whole  of  said  tract  or 
piece  of  land,  the  buildings  and  appurtenan- 
ces, but  if  a  homestead  the  lien  shall  be 
good  on  not  to  exceed  five  acres  In  a  square 
form  on  which  the  building  material,  fixtures 
or  machinery  are  located,  in  the  manner 
herein  prorided,  for  the  amount  due  him  for 
such  labor,  materials,  fixtures  or  machinery. 
If  the  title  to  the  land  is  not  in  the  person 
with  whom  any  such  contract  was  made,  but 
is  leased  and  unimproved,  the  lien  sliall  be 
allowed  on  the  buildings  and  improvements 
on  such  land  separately  from  the  real  es- 
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tate."  Every  conceivable  Improvement  In 
the  constructing  of  a  building,  structure  or 
planting  of  trees,  vines,  plants,  or  hedges, 
building  or  alteration  In  fences  or  footwalk 
or  sidewalk.  Is  provided  for,  and  the  gener- 
al vrord  "improv^nent"  cannot  be  reasonably 
construed  to  have  been  used  with  the  limita- 
tion in  Its  meaning  tq  buildings  and  things 
ejusdem  generis.  Said  section  being  consid- 
ered in  connection  with  its  general  scope  of 
application.  It  Is  reasonably  clear  that  the 
word,  "improvement"  was  used  in  its  ordi- 
nary and  general  sense  or  acceptation,  and 
Includes  any  and  every  character  of  improve- 
ment upon  realty.  We  accordingly  conclude 
that  the  term  "improvement,"  as  used  in 
section  6151,  Comp.  Laws  Old.  1909,  Includes 
a  coal  mine  or  a  coal  mining  plant,  compris- 
ing mine  openings,  with  equipment  and 
slopes  from  which  entries  and  rooms  have 
been  turned,  etc.,  coal  beihg  mined  there- 
from. 

2.  May  such  a  lien  be  recognized  and  en- 
forced without  the  provisions  of  section  6152, 
supra,  being  complied  with  as  to  the  filing 
of  the  required  statement  with  the  district 
derk  within  four  months?  It  was  conceded 
on  the  oral  argument  that  these  claims  were 
presented  to  the  court  and  heard  by  the  ref- 
eree on  an  agreed  statement  of  facts,  and 
report  thereon  made,  and  judgment  render- 
ed by  the  court  within  four  months  after 
the  date  upon  which  the  material  was  last 
famished  or  labor  last  performed  under  the 
contract ;  all  parties  having  been  brough£  in, 
and  the  property  sought  to  be  charged  by  the 
lien  during  this  period  being  In  the  hands  of 
a  receiver. 

In  the  case  of  Murray  v.  Bapley,  30  Ark. 
568,  the  court  said:  "Had  the  plaintiff  a 
mechanic's  lien  on  the  house  and  two  acres 
of  land  on  which  it  was  situated?  That  the 
plaintiff  was  a  mechanic,  that  he  furnished 
materials,  and  did  work  upon  the  house,  the 
property  of  the  defendant,  at  her  instance, 
and  of  the  value  of  $300,  are  questions  out 
of  dispute,  nor  Is  it  questioned  that  the  writ- 
ing sued  upon.  In  which  a  lien  on  the  house 
and  land  is  expressly  contracted,  was  not 
acknowledged,  filed,  and  recorded  In  the 
proper  office,  within  the  time  required  by 
the  statute.  But  It  Is  strenuously  contended 
t>y  the.  defendant's  counsel  that  the  instru- 
ment thus  acknowledged  and  filed  was  not 
a  compliance  with  the  provisions  of  the  stat- 
ute; that  this  Is  a  right  given  by  statute, 
and  to  which  the  party  is  alone  entitled,  who 
complies  fully  with  the  statute  requisites. 
Section  4060,  Gantt's  Digest,  provides  that: 
'It  shall  be  the  duty  of  every  person,  who 
wishes  to  avail  himself  of  this  act,  to  file 
with  the  clerk  of  the  circuit  court  In  which 
the  building,  erection,  or  other  improve- 
ment, to  be  charged  with  the  lien  is  situat- 
ed, and  within  ninety  days  after  all  the 
things  aforesaid  shall  have  been  furnished, 
or  the  work  or  labor  done  or  performed,  a 
just  and  true  account  of  the  amount  due  or 


owing  to  him,  after  allowing  all  credits,  and 
containing  a  correct  description  of  the  prop- 
erty to  be  charged  with  said  lien,  verified  by 
affidavit'  That  in  this  Instance  there  has 
been  no  technical  compliance  with  the  stat- 
ute is  evident  This  the  plaintiff  does  not 
deny,,  but  insists  that  there  has  been  a  sub- 
stantial compliance  with  the  statute.  It  Is 
true  that  this  is' a  statute  remedy,  but  It  is 
one  enacted  for  the  protection  of  the  me- 
chanics, laborers,  and  furnishers  of  supplies 
to  those  desiring  to  erect  buildings  or  to 
make  improvements  upon  real  estate,  and 
that  the  statute  which  requires  that  the  me- 
chanic, or  other  claimant  of  a  lien,  should 
verify  and  file  his  account  to  entitle  him  to  a 
lien  was  intended,  not  alone  to  identify  and 
fix  his  right  of  lien  upon  the  particular  prop- 
erty upon  which  bis  labor  and  materials 
had  been  bestowed,  but  also  to  give  notice 
to  others  who  may  contract  for  liens  upon 
the  same  property  of  the  nature  and  extent 
of  his  claim.  And  in  cases  in  which  there  is 
a  contest  between  lien  claimants  the  mechan- 
ic should  be  held  to  such  strict  performance 
of  the  requirements  of  the  statute  as  to 
entitle  him  to  its  benefits.  But  in  an  issue 
between  the  mechanic  and  the  owner  of  the 
property  upon  which  the  labor  has  been  be- 
stowed we  apprehend  that  less  strictness  in 
complying  with  the  statute  would  be  requir- 
ed, because,  as  he  is  a  party  to  the  contract, 
the  owner  of  the  property  upon  which  the 
labor  is  bestowed,  and  may  be  presumed  to 
know  the  character  of  the  work  performed, 
as  well  as  the  materials  furnished,  construc- 
tive record  notice  is  not  so  necessary,  in- 
deed, scarcely  at  all  necessary,  for  bis  pro- 
tection." 

In  the  case  of  Anderson  v.  Seamans,  48 
Ark.  475,  5  S.  W.  799,  the  court  said :  "Be- 
fore the  expiration  of  the  q6  days  the  me- 
chanic brought  suit  upon  this  Instrument 
to  enforce  his  lien.  No  account  had  ever 
been  filed  in  the  clerk's  office,  nor  abstract 
entered.  It  was  objected  that  no  compli- 
ance with  the  statutory  requirements  had 
been  shown.  Bnt  the  court  rules  that  there 
had  been  a  substantial  compliance ;  that  the 
neglect  to  comply  fully  and  technically  with 
directions  which  were  intended  for  the  pro- 
tection of  third  persons,  who  might  acquire 
tights  in  or  liens  upon  the  same  property, 
could  by  no  possibility  tend  to  the  defend- 
ant's prejudice,  but  might  defeat  the  ends 
of  justice."  See,  also,  Buckley  v.  Taylor,  51 
Ark.  302,  11  8.  W.  281. 

In  the  case  of  Chauncey  et  al.  v.  Dyke 
Bros,  et  al.,  55  0.  C.  A.  579,  119  Fed.  1,  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit,  in  construing  the  me- 
chanic's lien  provisions  of  the  statutes  of 
Arkansas,  said :  "The  lien  law  in  question  is 
a  remedial  statute.  It  was  enacted  to  secure 
to  laborers,  artisans,  and  others  who  per- 
form lal>or  or  furnish  materials  for  the  erec- 
tion of  buildings  on  the  land  of  others  pay- 
ment for  such  services  and  materials,  by  giv- 
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ing  them  a  Uen  on  the  stractnres  which  they 
have  helped  to  create,  Instead  of  compelling 
them  to  rely  merely  on  the  personal  security 
of  the  debtor.  That  such  laws  are  fair  and 
Just,  and  that  they  also  tend  to  encourage 
the  erection  of  buildings  by  Insuring  pay- 
ment for  the  labor  and  materials  that  are 
expended  In  their  erection,  has  been  general- 
ly recognized.  Davis  v.  Bilsland,  18  Wall. 
659,  661,  21  li.  Ed.  969.  As  such  laws  are 
remedial  In  their  nature,  and  are  prompted 
by  a  wise  policy,  they  should  be  liberally  con- 
strued In  favor  of  the  class  of  persons  for 
whose  benefit  they  were  Intended." 

Under  the  foregoing  authorities  we  do  not 
think  the  filing  of  such  statement  was  nec- 
essary, in  view  of  the  commencement  of  the 
proceedings  within  the  four  months,  and  all 
parties  within  such  time  being  brought  In, 
and  having  the  same  legal  notice  thereby  of 
such  claim  as  they  would  have  bad,  bad 
such  claims  been  filed  ex  parte  by  the  lien 
claimants  within  the  required  time  with  the 
clerk  of  the  district  court  These  claims  and 
proceedings  in  this  case  were  filed  and  had 
in  the  district  court;  such  filings  being  with 
the  clerk  thereof,  the  same  officer  with  whom 
the  ex  parte  lien  claim  or  statement  was  re- 
quired to  be  filed.  Under  such  status  we 
think  that  the  statute  was  sufficiently  com- 
plied with. 

It  further  appears  from  the  opinion  of  the 
referee  that,  In  making  up  bis  findings  of 
fact  and  conclusions  of  law,  he  considered 
the  report  filed  in  said  proceedings  by  the 
commission  appointed  by  the  Judge  of  said 
court  to  report  on  said  mine  In  order  to  en- 
able him  to  determine  upon  the  advisability 
of  having  the  receiver  operate  the  same. 
The  agreed  statement  of  facts  nowhere  re- 
fers to  this  report,  or  provides  that  the  same 
may  be  considered  for  any  purpose  In  deter- 
mining iiie  claims  for  the  liens,  nor  were  the 
other  creditors  bound  by  the  statements 
or  recitals  in  the  report  of  this  commission; 
the  same  being  merely  ex  parte  In  Its  nature, 
for  the  information  of  the  Judge  relative  to 
the  rem,  which  was  In  the  custody  of  the 
court  by  virtue  of  the  receivership.  The 
same  was  neither  competent  evidence  for  nor 
against  the  claimants  as  to  the  determina- 
tion of  said  liens. 

As  to  mine  No.  2,  the  agreed  statement  of 
facts  entered  into  by  the  attorneys  for  the 
parties  seeking  to  have  recognized  the  al- 
leged lien,  as  well  as  the  attorneys  repre- 
senting the  opposing  Interests,  stipulated 
that  "mine  No.  2  consists  of  a  slope  from 
which  two  entries  have  been  turned,  and 
from  these  entries  rooms  have  been  turned, 
and  from  these  rooms  coal  has  been  mined 
solely  for  the  purpose  of  sale  and  for  the 
regular  commercial  purposes  of  the  said 
mine;  the  said  mine  having  reached  this 
stage  prior  to  the  period  for  which  the  em- 
ployte,  who  worked  therein,  are  claiming 
wages  or  earnings  due."  The  referee  in  his 
opinion,  states:    "It  is  also  claimed  that  the 


men  working  in  mine  No.  2  were  not  doing 
development  work,  coal  having  been  sold  out 
of  such  mine;  but  I  do  not  think  that  this 
mine  was  in  nich  a  state  of  development,  as 
will  be  seen  from  the  report  filed  in  this 
case  by  the  commission  appointed  to  report  on 
such  mine,  as  to  release  the  company  from  lia- 
bility to  the  laborers  on  development  work." 
Even  if  the  r^wrt  of  this  ccHnmlssion  was 
competent  evldoice  on  this  bearing,  and  its 
Incompetency  seems  not  to  be  controverted 
by  the  attorneys  here,  the  agreed  statement 
of  facts  excludes  the  same.  Said  statement 
recites:  "It  is  agreed  that,  with  reference  to 
the  bearing  upon  and  determination  of  the 
claims  of  the  various  claimants  hereinafter 
named,  being  the  plaintifTB  and  certain  of 
the  subsequent  Interveners  herein,  the  fol- 
lowing shall  constitute  the  facts  upon  which 
such  claims  shall  be  heard  and  determined." 
By  the  solemn  agreement  of  the  attorneys  of 
the  parties  seeking  to  enforce  the  Ueis,  the 
report  of  that  commission  was  excluded 
from  the  consideration  of  the  referee. 

The  referee  also  in  his  report  states  that, 
although  the  labor  performed  on  mine  No.  2 
may  not  have  been  on  development  work, 
still  "the  laborers  would  have  a  lien  Just  the 
same,  because  it  la  held  that,  where  several 
mine  openings  are  on  one  daim,  and  are 
owned  and  worked  as  one  mine  mider  a 
common  name,  they  will  be  treated  as  one 
mine  so  far  as  me<Aanlcs'  Hens  are  concern- 
ed,", dtlng  the  case  of  Treddinnidi  et  al.  ▼. 
Red  Cloud  Construction  Mining  Co.  et  aL,  72 
Oal.  78, 13  Pac.  162.  In  that  case,  the  court 
said:  "The  Code  provides  (section  1188^ 
Code  Civil  Proc.) :  'In  every  case  in  whidi 
one  claim  Is  filed  against  two  or  more  build- 
ings, mining  claims,  or  other  improvements 
owned  by  the  same  person,  the  person  filing 
such  claim  must,  at  the  same  time,  designate 
the  anwunt  due  to  him  on  each  of  such  build- 
ings, mining  claims,  or  other  improvements; 
otherwise  the  lien  of  such  claims  is  postpon- 
ed to  other  Hens.  The  lien  of  snCb  claimant 
does  not  extend  beyond  the  amount  desig- 
nated, as  against  other  creditors  having 
liens,  by  Judgment,  mortgage,  or  otherwise, 
upon  either  of  such  buildings  or  other  Im- 
provements or  upon  the  land  upon  which  the 
same  are  situated.'  It  was  proved  that  the 
entire  property  known  as  the  'Red  Cloud 
Mine'  was  made  up  of  what  were  originally 
several  mining  locations,  but  that  these  lo- 
cations or  claims  had  been  conveyed  to  the 
Red  Cloud  Consolidated  Mining  Company, 
and  had  been  by  It  consolidated  together, 
and  held,  worked,  and  treated  as  one  mine 
or  claim.  Under  the  circumstances  shewn 
we  do  not  think  the  section  Invoked  applies. 
It  has  been  common  in  this  state  to  consoli- 
date two  or  more  mining  locations  Into  one 
claim,  and  thereafter  to  treat  and  work  them 
as  one  claim.  After  such  a  consolidation, 
the  different  locations  cease  to  constitute 
different  claims,  and  become  In  law,  as  they 
are  in  fact,  only  parts  of  one  dalm.     The 
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plaintiffs'  labor  was  performed  npon  the 
property  as  a  whole,  and  they  were  entitled 
as  we  think,  under  the  proofs,  to  claim  liens 
upon  it  as  a  whole."  This  might  be  an  au- 
thority In  holding  that,  the  labor  performed 
and  material  furnished  on  mine  No.  3  having 
contributed  to  the  construction  of  an  im- 
provement, a  Uen  was  thereby  subject  to  be 
enforced,  and  In  the  event  mines  No.  2  and 
No.  3  constituted  one  mining  claim,  then 
the  Hen  of  the  materialmen  and  laborers 
arising  out  of  mine  No.  3  would  be  fastened 
on  both  mines,  but  we  cannot  see  how  this 
Is  any  authority  by  which  a  Uen  is  to  be 
fastened  npon  both  or  either  of  said  mines 
In  favor  of  the  laborers  in  mine  No.  2,  when 
such  labor  did  not  under  the  admitted  facts 
have  anything  to  do  with  the  creating  of  an 
improvement,  which  Is  necessary  under  sec- 
tion 4817  (section  6151,  Comp.  Laws,  OW. 
1909)  WUson's  Rev.  &  Ann.  Sfc  1903,  to  cre- 
ate the  lien.  In  the  brief  of  the  counsel  for 
the  parties  seeking  to  establish  the  lien  on 
account  of  the  labor  performed  in  mine  No. 
2  there  is  no  contention  for  the  recognition 
of  any  Uen  except  by  virtue  of  section  4817, 
supra. 

Those  claiming  amounts  due  for  labor  per- 
formed in  mine  No.  2  In  mining  coal  for 
commercial  purposes,  and  not  for  developing 
the  mine,  not  thereby  making  an  improve^ 
ment,  are  not  entitled  to  a  Uen  or  a  prefer- 
ence as  to  such  claims.  The  claimants  for 
liens  for  labor  performed  and  material  fur- 
nished in  mine  No.  3  are  entitled  to  such  al- 
lowance. For  under  the  agreed  statement  of 
facta  it  Is  recited  that  "mine  No.  3  consists 
of  a  slope,  but  had  not,  like  mine  No.  2, 
reached  the  stage  of  development  and  con- 
struction that  rooms  were  turned  and  coal 
being  mined  therefrom  for  commercial  pur- 
poses, and  that  the  work  of  the  employes  in 
mine  No.  3  was,  for  the  period  for  which 
they  claimed  wages  or  earnings,  still  devel- 
opment work."  The  case  is  accordingly  re- 
manded, with  instructions  to  enter  an  or- 
der aUowlng  the  claims  as  they  apply  to 
mine  No.  3  as  preferred,  or  as  liens  to  be 
enforced  prior  to  all  other  claims,  and  that 
the  claims  for  labor  as  to  mine  Na  2  be  dis- 
allowed as  preferred  claims,  but  allowed  as 
nonpreferred  claims. 

Since  this  case  arose  the  Second  Legisla- 
ture of  the  state  of  Oklahoma  passed  an  act 
entitled  "An  act  to  protect  the  wages  of  per- 
sons employed  in  and  around  mines  in  the 
state  of  Oklahoma."  Under  its  provisions 
employes  engaged  in  mining  coal  seem  to 
have  a  Uen  upon  the  mining  plant,  not  only 
for  the  labor  performed  In  Its  development, 
but  also  in  taking  out  coal  for  commercial 
purposes.  Sess.  Laws  1909,  c.  23,  art  3,  S 
1,  p.  386. 

The  Judgment  of  the  lower  court  wlU  be 
modified  as  above  Indicated.  AH  the  Jus- 
tices concur. 


(25  Okl.  802) 
STANDIFER  v.  MORRIS  et  al. 
(Supreme  Oonrt  of  Oklahoma.    March  8,  1910.) 

(StfUabu*  by  the  Court.) 

1.  lUFBOVEUBNTB  (|  4*)— OOOUFTINa  GLAIU- 

AHT's  Act. 

M.,  after  the  execution  to  him  of  a  void  tax 
deed,  in  good  faith  went  into  possession  of  the 
lots  conveyed  and  erected  thereon  improvements 
of  the  value  of  about  a  thousand  dollars.  After 
taking  possession  of  the  lots,  be  borrowed  money 
from  8.  upon  hia  promissory  note  secured  by 
mortgage  on  said  premises,  which  money  he  ex- 
pended in  placing  said  improvements  on  said 
lots.  Afterward,  and  after  the  execution  and 
recordation  of  said  mortgage,  M.  removed  from 
said  premises  and  leased  the  same  to  H.,  who 
went  into  possession  as  the  tenant  of  M.  Aft- 
erward M.  executed  a  warrant?  deed  to  said 
lots  to  H.,  who  was  and  is  stiil  in  possession. 
Held  that,  upon  a  suit  to  foreclose  said  mort- 
gage, S.,  upon  equitable  gronndSj  was  entitled  to 
the  benefit  of  the  occupying  claimant's  act. 

[Ed.  Note. — For  other  cases,  see  Improve- 
ments, Dec.  Dig.  I  4.*] 

2.  Lardlobd  ANn  Tbnakt  (§  63*)— estoppel 
TO  Dent  Landlobd'b  Tttle. 

The  general  doctrine  of  estoppel  precludes  a 
tenant  during  the  continuance  of  his  possession 
under  a  lease  from  buying  in  and  setting  np  an 
adverse  title  to  defeat  a  lien  oo  the  improve- 
ments on  the  leased  premises  acquired  by  a 
mortgagee  in  good  faith  from  the  landlord  of  the 
leasee  prior  to  the  execution  of  the  lease.  This 
rule  does  not,  however,  prohibit  the  tenant  dur- 
ing the  tenancy  from  purchasing  any  outstand- 
ing title  and  from  asserting  the  same  against 
the  landlord  after  the  expiration  of  the  tenancy 
and  yielding  np  of  possession. 

[Bid.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  If  168,  176,  171,  177-180; 
Dec.  Dig.  S  63.*1 

Error  from  District  Oourt,  Cleveland  Coun- 
ty;  C.  F.  Irwin,  Judge. 

Action  by  Thomas  Standifer  against  John 
W.  Morris  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

John  H.  Mosler  and  J.  B.  Dudley,  for  plain- 
tiff In  error.  NeweU  &  Jackson,  for  defend- 
ants in  error. 

KANE,  J.  OrlginaUy  this  wtis  a  suit  com- 
menced by  the  plaintiff  in  error,  plaintiff  be- 
low, against  the  defendants  In  error,  John  W. 
Morris  and  Mrs.  John  W.  Morris,  his  wife, 
Chas.  J.  Howard  and  Mrs.  Chas.  J.  Howard, 
his  wife,  to  recover  Judgment  against  the  de- 
fendant In  error  John  W.  Morris  upon  a 
promissory  note,  and  to  foreclose  a  real  es- 
tate mortgage  given  by  said  Morris  to  secure 
the  payment  of  said  note,  covering  lots  27, 
28,  29,  30,  31,  and  32,  in  block  31,  of  the  town 
of  Noble,  Cleveland  county.  Old.  Mrs.  Mor- 
ris, Chas.  J.  Howard,  and  wife  were  made 
defendants  for  the  purpose  of  foreclosing 
whatever  interest  they  may  have  bad  in  the 
property.  Ella  A.  Foster  was  made  a  party 
upon  her  petition  In  Intervention,  setting  up 
title  to  lots  27,  28,  29,  and  30.  Howard  and 
wife  filed  separate  answers,  claiming  title  to 
lots  31  and  32  by  virtue  of  a  deed  executed  to 
them  by  Samuel  Lazarus,  who  deraigned  title 
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from  the  town-site  board  of  the  town  of 
Noble,  and  further  alleged  that  plaintifTs 
mortgage  waa  hased  upou  a  void  tax  deed, 
which  purported  to  convey  title  to  Morris.  El- 
la Foster  deralgned  her  tiOe  to  lots  27,  28,  29, 
and  30  from  the  town-site  commission,  and 
she  also  claimed  that  the  tax  deed  through 
which  Morris  claimed  title  to  those  lots  was 
void. 

It  is  conceded  by  all  the  parties  that  Morris 
claimed  title  through  a  tax  deed,  and  that 
the  tax  deed  was  void,  but  the  plaintiff  by 
way  of  reply  alleged,  in  substance,  that  on 
the  &th  day  of  September,  1894,  lots  31  and 
32  were  sold  by  the  treasurer  of  Cleveland 
coxmty  for  taxes  to  I*  F.  Weeks,  and  certifi- 
cate of  tax  sale  issued  therefor,  and  thereaft- 
er a  tax  deed  was  also  issued  to  Weeks;  that 
the  tax  deed  was  never  filed  for  record;  that 
thereafter  Weeks  conveyed  all  her  right,  title, 
and  interest  in'said  certificate  of  tax  sale  and 
tar  deed  to  F.  W.  Weeks,  who  in  turn  con- 
veyed all  his  Interest  therein  to  R.  F.  Ellln- 
ger;  that  thereafter  said  lots  were  again  sold 
for  taxes  to  plaintiff,  and  a  tax  certificate  is- 
sued to  them  therefor;  that  thereafter  lie 
sold  and  transferred  his  certificate  of  tax  sale 
to  said  EUinger,  who  In  turn  sold  and  convey- 
ed his  interest  therein  to  said  lots  to  Morris ; 
that  thereafter  said  Morris  went  into  posses- 
sion of  said  premises  believing  himself  to  he 
the  owner  thereof,  and  in  good  faith  placed 
the  improvements  thereon  of  the  value  of 
$800  or  $1,000;  that  while  in  the  possession 
of  said  premises,  and  believing  himself  to  be 
the  owner  thereof.  Tie  executed  the  mortgage 
in  controversy  to  plaintiff;  that  the  money 
borrowed  from  the  mortgagee  and  secured  by 
said  mortgage  was  expended  in  placing  said 
Improvements  on  said  lots;  that,  even  if  the 
tax  deed  IS  void,  the  plaintiff  as  the  mortga- 
gee and  assignee  of  Morris,  the  mortgagor.  Is 
entitled  to  a  lien  on  the  Improvements  there- 
on under  and  by  virtue  of  the  occupying 
claimant's  act  The  defendants  Morris  and 
wife  were  duly  served  with  summons,  and 
made  default,  and  judgment  was  rendered 
against  them  for  the  amount  due  upon  the 
note,  and  a  decree  entered  foreclosing  the 
mortgage  of  plaintiff  on  said  lots  as  against 
the  Morrises.  Thereafter  the  cause  as  to  the 
otlier  parties  was  tried  to  the  court,  without 
a  jury,  and  a  final  judgment  was  rendered 
against  the  plaintiff,  in  favor  of  the  defend- 
ants Howard  and  wife,  canceling  the  mort- 
gage so  far  as  it  effected  lots  31  and  32,  and 
quieting  the  title  of  the  defendants  Howard 
and  wife,  and  a  decree  of  like  effect  in  favor 
of  EUa  Foster  in  relation  to  the  balance  of 
the  lots.  To  reverse  these  judgments  and 
decrees  this  proceeding  In  error  was  com- 
menced. 

Counsel  for  plaintiff  In  error  state  the  ques- 
tions presented  to  this  court  as  follows:  (1) 
Is  Morris  entitled  to  the  improvements  that 
he  placed  upon  lots  31  and  32,  as  against 
Howard  and  wife,  who  are  grantees  of  Laza- 
rus, the  original  owner  of  said  lots,  under  the 


occupying  claimant's  act,  and,  if  so.  Is  Stand- 
ifer,  as  the  mortgagee  and  assignee  of  Mor- 
ris, entitled  to  have  his  mortgage  foreclosed 
as  to  these  Improvements  under  the  occupy- 
ing claimant's  act?  (2)  Did  Howard  and  wife 
occupy  lots  31  and  32  in  block  31  as  tenants 
of  Morris,  and.  If  so,  can  they,  without  sur- 
rendering back  the  possession  to  Morris,  dis- 
pute his  title  to  said  lots  or  acquire  an  ad- 
verse interest  therein?  (3)  Did  not  Howard 
and  wife,  when  they  purchased  these  lota 
from  Lazarus,  buy  them  subject  to  the  mort- 
gage Hen  of  Standifer,  and  are  they  not  now 
estopped  from  defeating  his  mortgage? 

Counsel  for  defendants  in  error  contend 
that  all  of  these  questions  should  be  answer- 
ed in  the  negative,  for  the  reason  that  a  claim- 
ant must  be  in  actual  possession  of  the  im- 
provements and  hold  some  kind  of  title  at 
the  very  time  the  Improvements  are  made, 
and  must  be  in  possession  at  the  very  time 
he  is  sought  to  be  ousted,  and  make  his  claim 
to  his  improvements  at  the  very  time  and 
while  yet  in  possession.  The  facts  upon 
which  this  contention  is  based  are  sultstan- 
tially  as  follows:  It  is  admitted  that  Morris 
went  Into  possession  of  the  property  under  a 
void  tax  deed;  that  after  the  execution  of 
the  tax  deed  he  went  into  possession  of  the 
lots  involved  and  erected  improvements  there- 
on of  the  value  of  something  like  a  thousand 
dollars;  that  after  issuatice  of  this  tax  deed 
to  him  he  borrowed  the  money  involved  In 
this  controversy  from  the  plaintiff  and  execut- 
ed his  promissory  note  secured  by  the  mort- 
gage sought  to  be  foreclosed;  that  the  money 
borrowed  from  the  mortgagee  was  expended 
in  placing  said  Improvements  on  said  lots; 
that  some  time  thereafter  he  removed  from 
the  premises  and  rented  the  same  to  Howard 
for  $8  per  month ;  that  while  Howard  was 
In  possession  as  the  tenant  of  Morris,  and  aft- 
er the  execution  of  the  mortgage  to  the  plain- 
tiff, he  secured  a  deed  from  the  holder  of  the 
legal  title,  and  afterwards,  while  yet  a  tenant 
of  Morris,  he  purchased  his  (Morris')  equity 
for  the  sum  of  $50.  Counsel  for  the  defend- 
ants in  error,  in  their  brief,  state  their  theory 
of  their  case  as  follows:  "Our  contention  is 
that  Morris  himself.  If  he  had  not  made  the 
deed  to  Howard,  could  not  have  set  up  the 
claim  of  an  occupying  claimant  after  he  had 
moved  out  of  the  house  and  had  surrendered 
possession."  With  this  contention  of  counsel 
we  cannot  agree.  To  our  minds  the  posses- 
sion of  Morris,  through  Howard,  his  tenant, 
was  sufficient  to  sustain  his  right  as  an  oc- 
cupying claimant  against  any  one  seeking  to 
eject  or  throw  him  out  of  possession  until  he 
was  paid  the  full  value  of  all  the  valuable 
improvements  made  on  the  premises.  Jones 
on  Landlord  &  Tenant,  §  689,  states  the  rule 
governing  the  rights  of  Morris  and  his  tenant 
as  follows:  "The  general  doctrine  of  estop- 
pel precludes  a  tenant  during  the  continuance 
of  his  possession  under  a  lease  from  buying 
In  and  setting  up  an  adverse  title  to  dcfe»t 
an  action  of  ejectment  or  a  suit  for  rent 
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This  rule  does  not,  however,  prohibit  the  ten- 
ant, during  the  tenancy,  from  purchasing  any 
outstanding  title  and  from  asserting  the  same 
against  the  landlord  after  the  erpiration  of 
the  tenancy  and  yielding  up  of  possession." 
There  is  no  pretense  that  Howard  ever  de- 
livered possession  of  the  premises  to  Morris, 
or  that  their  relation  of  landlord  and  tenant 
was  ever  terminated.  It  is  donbtfnl,  tbongh, 
even  If  be  had  delivered  possession  to  Morris, 
if  he  could  defeat  the  right  of  the  plaintiff 
under  his  mortgage.  At  the  time  this  mort- 
gage was  made,  Morris  undoubtedly  had  a 
right  to  possession,  and  a  right  to  recover  the 
value  of  the  Improvements  placed  on  the  lots 
under  the  occupying  claimant's  act.  When 
he  borrowed  the  money  from  the  plaintiff  for 
the  purpose  of  erecting  improvements  on  these 
lots,  it  would  be  but  equitable  to  presume 
that  he  Intended  to  mortgage  all  the  interest 
of  whatever  kind  he  had  In  the  property,  and 
secure  as  fully  as  possible  the  mortgagees  from 
whom  he  borrowed  the  money  to  make  the 
Improvements.  The  mortgage  being  of  rec- 
ord, Howard  was  charged  with  notice  of  this 
condition  at  the  time  he  went  into  possession 
as  a  tenant  and  when  he  secured  the  deed 
from  Morris  at  a  nominal  figure  it  would  be 
Inequitable  to  hold  that  this  deed  also  trans- 
ferred to  him,  free  of  Incumbrance,  Improve- 
ments of  the  value  of  something  like  a  thou- 
sand dollars,  which  were  largely  placed  upon 
the  lots  with  the  plaintlfrs  money.  We  think 
the  beneficent  principles  of  equity  are  broad 
enough  to  protect  the  plaintiff  against  an  in- 
justice of  this  kind  without  the  aid  of  the  oc- 
cupying claimant's  act  It  has  been  held  that: 
"The  adjustment  of  the  rights  of  occupying 
claimants  is  a  matter  of  equitable  cognizance; 
and  courts  may,  in  addition  to  the  relief  pro- 
vided by  statute,  and  as  supplementary  there- 
to, make  such  orders  as  are  equitable  and  just 
in  matters  not  specifically  provided  for  by 
the  statute."  Mercer  v.  Justice,  63  Kan.  225, 
65  Pac.  219;  Cleland  v.  Clark,  123  Mich.  179, 
81  N.  W.  1086,  81  Am.  St  Rep.  161.  "It  is  a 
well-settled  principle  of  equity,  moreover, 
that  when  a  bona  fide  possessor  of  property 
makes  meliorations  upon  it  in  good  faith  and 
under  an  honest  belief  of  ownership,  and  the 
real  owner  is  for  any  reason  compelled  to 
come  Into  a  court  of  equity  for  relief,  that 
court,  applying  the  familiar  maxim  that  he 
who  seeks  equity  must  do  equity,  will  com- 
pel him  to  pay  for  those  improvements,  as 
far  as  they  are  permanently  beneflcial  to  the 
estate  and  enhance  its  value."  Story  on  Eq- 
uity Jurisprudence  ( Ed.)  $  779;    Pom- 

eroy  on  Equity  Jurisprudence  (2d  Ed.)  8  1241. 
We  think  an  application  of  the  occupying 
claimant's  act  will  work  substantial  Justice 
between  the  parties  to  this  suit,  and  that  up- 
on equitable  grounds  the  decree  of  foreclos- 
ure entered  in  this  case  ought  to  be  set  aside 
and  one  entered  giving  the  plaintiff  the  bene- 
fit thereof. 


It  Is  therefore  ordered  that  the  decree  of 
foreclosure  formerly  entered  in  this  cause 
shall  be  set  aside,  and  that  one  be  entered  In 
conformity  with  this  decision. 

DUNN.  C.  J.,  and  WILLIAMS,  HATES, 
and  TURNER,  JJ.,  concur. 


(3  OU.  Cr.  «46) 
TEELS  V.  STATE. 
(CTrimiDal  Court  of  Appeals  of  Oklahoma. 
April  16,  1910.) 

(Syllalu*  iy  the  Court.) 

Cbiminai,  Law   (8   1130*)— Appkai,— Pahttke 

TO  Pile  Briefs— Affibmancb. 

Where  the  plaintiff  in  error  wag  convicted, 
upon  a  trial  by  jury,  of  a  'Tiolation  of  the 
prohibition  law,_  and  appeaU  from  the  judg- 
ment of  conviction,  and  no  briefs  are  filed  or 
argument  presented,  this  court  will  not  search 
the  record  to  discover  errors,  and  the  judgment 
of  the  trial  court  will  be  affirmed,  where  no 
prejudicial  error  appears  upon  the  face  of  the 
record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  2970,  2985;  Dec.  Dig.  8 
1130.*) 

Appeal  from  Washita  County  Court;  L.  B. 
Sbean,  Judge. 

G.  W.  Teels  was  convicted  of  selling  In- 
toxicating liquor,  and  appeals.    Aflirmed. 

Fred  S.  Caldwell,  Counsel  to  the  Governor, 
for  the  State. 

DOTtiB,  J.  Plaintiff  In  error  was  convict- 
ed In  the  county  court  of  Washita  county  of 
the  crime  bf  unlawfully  selling  intoxicating 
liquor,  and  was  on  the  23d  day  of  February, 
1910,  sentenced  to  pay  a  fine  of  $200  and  to 
serve  a  term  of  90  days  In  the  county  Jail, 
from  which  Judgment  and  sentence  he  ap- 
pealed by  filing  in  this  court  on  May  20,  1909, 
his  petition  in  error,  with  transcript  of  rec- 
ord, duly  certified  by  the  clerk  of  the  county 
court,  together  with  proof  of  service  of  no- 
tice of  appeal  as  required  by  law.  On  June 
23,  1909,  his  attorneys  of  record,  Massingale 
k  Duff,  filed  their  withdrawal  as  counsel, 
with  the  request  that  the  firm  of  Holcombe 
&  Bulow  be  substituted.  It  was  so  ordered, 
and  an  extension  of  60  days  was  given  to  file 
briefs.  On  March  15,  1910,  Holcombe  &  Bu- 
low filed  their  withdrawal  as  counsel,  "for 
the  reason  that  plaintiff  in  error  has  failed 
and  neglected  to  pay  or  secure  them  for  their 
services  and  has  failed  and  neglected  to  pro- 
vide the  necessary  expenses  for  preparing 
and  filing  briefs."  At  this  March,  1910, 
term  of  this  court  the  cause  was  submitted 
on  the  motion  of  the  attorney  for  the  state 
that  said  appeal  be  dismissed  for  want  of 
prosecution,  on  the  ground  that  no  briefs 
have  been  filed,  or  that  said  Judgment  be 
aflSrmed  on  the  record. 

No  briefs  have  been  filed,  and  no  errors 
have  been  pointed  out,  except  as  shown  by 
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the  petltioii  In  error.  In  cases  of  this  kind, 
where  no  briefs  are  filed  by  plaintiff  In  er- 
ror, this  court  win  not  search  the  record  to 
•dlscoyer  errors,  but  will  only  look  to  the  ju- 
risdiction of  the  court,  the  sufflclency  of  the 
toformatlon,  and  the  regularity  of  the  Judg- 
ment Following  this  rule,  we  have  exam- 
ined the  record  as  shown,  and  we  are  unable 
to  perceive  any  errors. 

The  Judgment  being  In  all  respects  regular, 
the  judgment  Is  hereby  affirmed  at  the  cost 
of  plaintiff  In  error,  and  the  case  remanded 
to  the  county  court  of  Washita  county,  with 
direction  to  carry  the  Judgment  and  sentence 
Into  execution. 

FUBMAN,  P.  J.,  and  RICHARDSON,  J., 
concur. 

<t  Okl.  Or.  MD 

TEBLS  ▼.  STATE. 

(Criminal  Goort  (rf  Appeals  of  Oklahoma. 

April  16,  1910.) 

Appeal  from  Washita  County  Court;  L.  R. 
Shean,  Judge. 

O.  W.  Teels  was  convicted  of  an  illegal  sale 
of  liquor,  and  appeals.  Affirmed. 

Fred  S.  Caldwell,  Counsel  to  the  Oovemor, 
for  the  State. 

PER  CURIAM.  Plaintiff  In  error  was  con- 
victed in  the  county  court  of  Washita  county 
of  a  violation  of  the  prohibition  law,  and  was 
on  the  23d  day  of  February,  1909,  sentenced 
to  pay  a  fine  of  $150  and  to  serve  a  term  of 
75  days  in  the  county  jail,  from  which  judg- 
ment be  appealed  by  filing  in  this  court  on  May 
20,  1909,  a  petition  in  error,  with  duly  certified 
transcript  of  the  record  attached. 

The  facts  in  this  case  are  the  same  as  in 
the  case  of  G.  W.  Teels  v.  State  (decided  at  this 
term)  108  Pac.  415.  Upon  the  authority  of  that 
case,  the  judgment  of  the  county  court  of 
Wasliita  county  is  hereby  affirmed,  at  the  cost 
of  plaintiff  in  error,  and  the  cause  remanded  to 
the  county  court  of  Washita  county,  with  direc- 
tion to  carry  the  judgment  and  sentence  into 
execution. 

<S  Okl.  Cr.  eS9) 

OIIAIORB  V.  STATE. 

{Criminal  Court  of  Appeals  of  Oklahoma.    April 
12,  1910.) 

(Syllahut  by  the  Court.) 

1.  Pabdow  ({  6*)— Grant  Aitxb  Cohviotion 
— Validitt. 

A  pardon  granted  and  accepted  after  convic- 
tion and  pending  an  appeal  in  the  Criminal 
Court  of  Appeals  is  valid  under  Const,  art.  6,  i 
10,  wherein  the  Governor  is  empowered  to  grant, 
after  conviction,  reprieves,  commutations,  pa- 
roles, and  pardons. 

[Ed.  Note.— For  other  cases,  see  Pardon,  Cent 
Dig.  }12;   Dec.  Dig.  S  6.*] 

2.  Pardon  ({  6*)— "Conviction." 

The  term  '.'conviction,"  in  article  6,  {  10, 
of  the  Constitution,  denotes  the  final  judgment 
of  the  trial  court,  upon  a  plea  of  or  verdict  of 
guilty. 

fEd.  Note. — For  other  cases,  see  Pardon,  Cent. 
Dig.  S  11 :   Dec.  Dig.  §  6.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1584-1591.] 


3.  Cbiminal  Law  ({  1131*)— AfpiaI/— Pabdoh 

— DiSHISSAI.. 

Where  a  pardon  is  granted  and  accepted, 
and  brought  to  the  attention  of  this  court  pend- 
ing an  appeal,  the  appeal  will  I>e  dismissed. 

[E^d.  Note. — For  other  caaea,  see  Criminal  Law, 
Cent  Dig.  f  2974;  Dec.  Dig.  f  1131.*] 

Appeal  from  Canadian  Oounty  Court;  H.  I* 
Fogg,  Judge. 

HoUls  Gilmore  was  convicted  of  gaming, 
and  appeals.    Dismissed. 

R.  B.  Forrest,  for  appellant  Chas.  West, 
Atty.  Gen.,  and  Chas.  Ij.  Moore^  Asst.  Atty. 
Gen.,  for  the  State. 

DOYLE,  J.  Plaintiff  In  error  was  conylct- 
ed  In  the  county  court  of  Canadian  connty 
for  the  crime  of  conducting  a  public  gambling 
house,  and  was  sentenced  to  pay  a  fine  of 
$500,  and  to  serve  a  term  of  30  days  in  the 
county  Jail,  from  which  Judgment  be  ap- 
pealed to  this  court 

While  the  case  was  still  pending  In  this 
court,  the  acting  Governor  granted  an  uncon- 
ditional pardon  to  the  plaintiff  In  error,  and 
he  has  filed  a  certified  copy  of  said  pardon  in 
this  court,  the  material  part  of  which  reads 
as  follows:  "Whereas,  it  appears  from  the 
court  records  that  the  said  HoUis  Gllmor« 
was  indicted  by  the  grand  jury  on  his  own 
testimony  in  violation  of  his  constitutional 
rights,  and  a  pardon  has  been  recommended 
by  Judge  John  J.  Carney  and  Hon.  B.  W. 
Riley:  Now,  therefore,  I,  George  W.  Bd- 
lamy,  acting  Governor  of  the  state  of  Oklaho- 
ma, by  virtue  of  the  authority  vested  in  me 
by  law,  do  hereby  grant  unto  the  said  Hollis 
Gilmore  a  pardon  of  the  said  offense,  to  take 
effect  immediately,  restoring  unto  the  said 
Hollis  Gilmore  all  of  the  rights  of  citizen- 
ship. In  witness  whereof  I  have  hereunto 
set  my  hand  and  caused  to  be  affixed  the 
great  seal  of  the  state  of  Oklahoma,  at  Outh- 
rle,  this  1st  day  of  April,  A.  D.  1910." 

The  question  now  presented  in  this  case  is: 
Has  there  been  a  conviction  of  the  plaintlfl 
In  error  within  the  meaning  of  the  Constitu- 
tion, so  that  executive  clemency  may  be  In- 
voked? 

Section  10,  art  6k  of  the  Constitution,  pro- 
vides: "The  Oovemor  shall  have  power  to 
grant,  after  conviction,  reprieves,  commuta- 
tions, paroles,  and  pardons  for  all  offenses, 
except  cases  of  impeachment,  upon  such  ood- 
diUons  and  with  such  restrictions  and  limi- 
tations as  he  may  deem  proper,  subject  to 
such  regulations  as  may  be  prescribed  by 
law.  He  shall  communicate  to  the  L^^Ia- 
ture,  at  each  regular  session,  each  case  of 
reprieve,  commutation,  parole,  or  pardon, 
granted,  stating  the  name  of  the  convict,  the 
crime  of  which  he  was  convicted,  the  date 
and  place  of  conviction  and  the  date  of  com- 
mutation, pardon,  parole,  or  reprieve." 

As  we  view  It,  an  appeal  pending  in  this 
court  does  not  deprive  the  Governor  of  the 
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power  to  grant  a  pardon  to  the  appellant 
In  Its  ordinary  sense  the  term  "conviction" 
is  ased  to  designate  that  partlcniar  stage  of 
a  criminal  prosecntlon,  when  a  plea  of  guil- 
ty Is  entered  in  open  court,  or  a  verdict  of 
guilty  Is  returned  by  a  Jury.  But  in  a  strict 
legal  sense  It  denotes  the  final  judgment  of 
the  court  Chief  Justice  Marshall  defines 
"conviction"  as  a  "technical  term  applicable 
to  Judgment  In  a  criminal  prosecution."  A 
conviction' within  the  meaning  of  the  Consti- 
tution is  an  adjudication  that  the  accused  is 
guilty.  It  imports  the  final  consummation 
of  the  prosecution,  from  the  complaint  to  the 
judgment  of  the  court  by  sentence.  And 
where  an  appeal  is  taken  to  this  court,  and, 
pending  appeal,  a  pardon  is  granted  and  ac- 
cepted, the  appellant  thereby  waives  all  his 
rights  upon  the  appeal,  and  when  brought  to 
the  attention  of  this  court  the  appeal  will  be 
dismissed. 

In  the  case  of  Com.  ▼.  Lockwood,  109  Mass. 
323,  12  Am.  Rep.  699,  Justice  Gray  conclud- 
ing a  very  learned  and  elaborate  discussion 
of  the  question,  wherein  he  cites  many  in- 
stances where  the  pardoning  power  has  been 
Invoked  after  conviction,  and  while  the  cases 
were  pending  in  the  court  of  review,  said: 
"It  was  argued  for  the  commonwealth  that 
the  defendant  could  not  be  said  to  be  convict- 
ed at  the  time  when  this  pardon  was  granted, 
because  a  bill  of  exceptions  was  then  pend- 
ing in  this  court  to  the  rulings  under  which 
he  had  been  found  guilty,  and  that,  after 
pleading  the  pardon,  he  might  still  prosecute 
his  exceptions,  and,  if  they  should  be  sus- 
tained, have  the  verdict  set  aside.  But  it  is 
within  the  election  of  the  defendant  whether 
be  will  avail  himself  of  a  pardon  from  the 
executive — be  the  pardon  absolute  or  condi- 
tional. If  he  does  not  plead  the  pardon  at 
the  first  opportunity,  he  waives  all  benefit 
of  the  pardon;  if  he  does  so  plead  it,  he 
waives  all  other  g^rounds  of  defense.  Staunf. 
P.  a  150;  J.  Kelying.  25;  4  Bl.  Comm.  402; 
V.  S.  V.  WUson,  7  Pet  150  [8  L.  Ed.  640]. 
The  pleading  of  the  pardon  in  the  superior 
court  would  therefore  be  ipso  facto  a  waiver 
of  his  exceptions." 

In  the  case  of  State  v.  Alexander,  76  N.  O. 
2S1,  22  Am.  Bep.  975,  the  court  said:  "At 
common  law  the  crown  exercised  the  power 
of  pardon  at  any  time.  The  consequence 
was  that  crimes  were  smothered.  The  facts 
w^ere  not  brought  to  light  The  person  charg- 
ed was  not  brought  before  the  public  and  re- 
quired to  answer  the  charge,  and,  of  course, 
the  public  were  dissatisfied.  But  under  our 
Constitution  and  statute,  the  person  charged 
must  be  brought  before  the  public  In  a  pub- 
lic trial  and  face  his  accusers,  and  all  the 
facts  must  appear,  and  the  jury  must  find 
blm  guilty,  and  the  court  must  sentence  him. 
If  then  he  will  ask  for  pardon,  he  cannot  de- 
ceive the  pardoning  power.  The  public  are 
In  possession  of  the  facts  and  can  resist  his 
application.  Nor  is  the  pardoning  power  any 
longer  irresponsible  to  the  public,  because  he 
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has  to  report  the  facts  and  his  reasons  for 
exercising  the  power.  It  Is  not  denied  that 
a  pardon  granted  und^  these  circumstances 
is  valid;  but  the  objection  made  is  that  these 
prerequisites  do  not  exist  in  this  case,  for 
although  the  defendant  has  been  regularly 
charged,  tried,  found  guilty  by  the  jury,  and 
sentenced  by  the  court,  thereby  bringing  his 
case  within  the  constitutional  provisions,  yet 
be  took  it  out  of  the  provision  by  appeal- 
ing to  the  Supreme  Court,  which  appeal  va- 
cated the  sentence  or  Judgment;  and  so  there 
was  no  'conviction'  remaining,  and  there- 
fore the  pardon  Is  Invalid  as  wanting  a 
'conviction'  to  support  it  And  this  brings  us 
to  the  construction  of  the  Constitution  as  to 
what  is  meant  by  'conviction.'  Does  It  mean 
the  verdict  of  the  jury,  or  the  sentence  of  the 
court,  or  the  verdict  and  sentence  both?  The 
word  is  ordinarily  used  to  denote  the  verdict 
of  the  Jury,  guilty.  How  did  the  Jury  find? 
Guilty;  or,  they  convicted  him.  What  did 
the  Judge  do?  Sentenced  him  to  be  hanged. 
This  Is  the  language  ordinarily  used  In  such 
matters,  both  In  conversation  and  In  books, 
law  and  literary.  It  is  never  said  that  the 
Jury  sentenced  him,  nor  that  the  judge  con- 
victed him.  •  •  •  Nothing  can  be  a  con- 
viction but  the  verdict  of  the  jury.  Take 
that  to  be  so,  still  inasmuch  as  the  Constitu- 
tion, in  the  same  section  in  which  It  author- 
izes the  Governor  to  pardon  'after  convic- 
tion,' requires  him  to  report  to  the  General 
Assembly  not  only  the  conviction  but  the  sen- 
tence. Is  it  not  intended  that  there  shall  be 
a  sentence  to  report,  else  how  can  he  repoit 
it?  And  if  the  aiH>eal  vacates  the  sentence, 
then  there  Is  no  sentence  to  report;  and  so 
there  is  no  sentence  to  support  the  pardon. 
Technically  that  would  seem  to  be  so;  but 
It  is  a  refinement  merely.  Suppose  the  de- 
fendant in  his  application  for  pardon  should 
say:  'I  was  convicted  of  murder  and  sentenc- 
ed to  be  hanged.  I  appealed  to  the  Supreme 
Court  but  I  abandon  the  appeal  and  pray  for 
a  pardon.'  Might  not  the  Governor  pardon 
him  and  In  his  report  say  that  the  applicant 
had  been  convicted  of  murder  and  sentenced 
to  be  hanged  and  appealed  to'  the  Supreme 
Court,  but  aband(ftied  his  appeal  and  prayed 
for  pardon,  and  that  he  had  pardoned  him  be- 
cause he  was  satisfied  that  he  was  innocent* 
Would  not  that  substantially  comply  with 
the  Constitution  to  say  that  he  had  been  con- 
victed and  that  he  had  been  sentenced?  It 
is  insisted  that  the  object  Is  not  to  pardon 
him  while  be  is  making  defense,  nor  until 
he  surrenders  and  begs  for  mercy.  If  that 
were  true,  still  does  he  not  surrender  and 
beg  for  mercy  when  he  abandons  his  appeal 
and  prays  for  pardon?  But  it  is  not  always 
true  that  the  defendant  ought  to  be  expected 
to  surrender  and  beg  for  mercy.  There  are 
cases  where  he  has  been  Improperly  convict- 
ed and  asks,  not  for  mercy,  but  for  Justice." 
See,  also,  Com.  v.  KIley,  150  Mass.  325,  29 
N.  B.  55;  Smith  v.  State,  74  Tenn.  639;  Hack- 
ed: V.  Freeman,  103  Iowa,  296,  72  N.  W  ff2ft; 
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Manlove  t.  State,  153  Ind.  80,  63  N.  £.385; 
Bz  parte  Garland,  4  Wall.  833,  18  L.  Ed.  3G& 

Applying  the  principles  of  law  stated  in 
the  foregoing  cases  to  the  question  involved, 
we  are  of  opinion  that  the  restriction  Impos- 
ed In  the  constitutional  provision  upon  the 
exercise  of  the  pardoning  power  does  not  ap- 
ply to  cases  where  there  has  been  a  convic- 
tion in  the  trial  court  and  an  appeal  taken 
therefrom. 

The  language  of  the  statute  providing  for 
appeal  is  (section  6951,  Snyder's  St.):  "If 
the  crime  of  which  the  defendant  is  con- 
victed be  a  bailable  one,  the  court  shall  at 
the  time  of  entering  judgment  notify  the  de- 
fendant of  his  right  to  an  appeal,  etc." 
'mere  manifestly  the  Judgment  and  sen- 
tence is  considered  to  be  the  conviction. 

Therefore,  it  is  considered  that  the  appeal 
be,  and  the  same  is  hereby,  dismissed,  and 
the  cause  remanded  to  the  county  court  of 
Canadian  county. 

FURMAN,  P.  J.,  and  BICHAKDSON,  J., 
concur. 

(S  Okl.  Cr.  643) 

CHAPMAN  V.  STATE, 

(Orimlnal  Court  of  Appeals  of  Oklahoma.    April 

12,  1910.) 

Appeal  from  Canadian  County  Court;   H.  L> 

Fogg,  Judge.  .      ,    .  ^  _.      . 

Shirley  CSiapman  was  convicted  of  having  in 
poesesaion  intoxicating  liquors,  and  he  appeals. 
Dismissed. 

R.  B.  Forrest,  for  plaintiff  in  error.  Chas. 
West,  Atty.  Gen.,  and  Chas.  L.  Moore,  Asst 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed in  the  county  court  of  Canadian  county 
for  the  crime  of  having  poaseasion  of  intoxica- 
ting liquor,  with  the  intention  of  violating  the 
law,  and  was  on  the  27th  day  of  November, 
1909,  sentenced  to  pay  a  fine  of  $50  and  aerve 
a  term  of  30  days  in  the  county  jail;  from 
which  judgment  he  appealed  to  this  conrt  On 
April  1,  1910,  while  said  appeal  was  pending. 
Acting  Governor  Bellamy,  granted  him  an  nn- 
condinonal  pardon,  and  he  has  filed  a  certified 
copy  of  said  pardon  In  this  court.  The  facts  as 
to  the  i>ardon  in  this  case  are  the  same  as  in 
the  case  of  HoUis  GUmore  v.  State  (decided  at 
this  term)  108  Pac.  416,  apd  the  principles  of 
law  are  the  same  and  the  decision  the  same. 

Therefore  it  is  considered  that  the  appeal  be, 
and  the  same  is  hereby,  dismissed,  and  the 
cause  remanded  to  the  county  court  of  Canadian 
county. 

(3  Okl.  Cr.  «») 

SMITH  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

March  31,  1910.) 

f8yJlabu$  hy  the  Court.) 
I.  Witnesses  (S  379*)  —  Impeachmknt— Con- 

TRADICTOBY   STATEMENTS. 

Tt  is  proper  to  show  inconustent  state- 
ments of  a  witness,  made  out  of  court,  to  af- 
fect his  credibility. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cont.  Die.  SS  1209, 122<>-1222,  1247-1256;  Dec. 
DiB.  i  379.*] 


2.  Cbiminal  Law  (SS  871,  673*)— Evidence— 
Otheb  Offenses. 

Upon  the  subject  of  motive  or  intent,  other 

transactions  tending  to  prove  its  criminal  exist- 
ence, even  thoug:h  they  may  Involve  other  of- 
fenses, may  be  given  in  evidence  against  the  de- 
fendant, but  such  evidence  must  be  so  limited 
and  restricted  as  to  leave  the  jury  only  at  liberty 
to  use  it  to  discover  the  motive  or  intent  actuat- 
ing the  accused  in  the  act  for  which  he  is  on 
trial. 

[Ed.  Note. — For  other  casea«  see  Criminal  Law, 
Cent.  Dig.  fg  830-^32,  1870;  Dec  Dig.  §{  371. 
673.*J 

3.  Cbihinal   Law   (|   1158*)— Apfeai/— Evi- 
dence. 

A  judgment  of  conviction  will  be  reversed 
on  appeal,  where  the  record  shows  that  it  is 
founded  solely  on  perjured  testimony. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {§  3074-30S3:  Dec.  Dig.  i  1158.*] 

Appeal  from  Pittsburg  County  Court;  R. 
W.  Iligglns,  Judge. 

S.  G.  Smith  was  convicted  of  selling  taitoz- 
Icatlng  liquors,  and  he  brings  error.  Revers- 
ed and  remanded. 

Stuart  &  Gordon,  J.  S.  Arnote,  and  J.  H. 
Wilklns,  for  plaintifT  in  error.  Fred  S.  Cald- 
well, Counsel  to  the  Governor,  for  the  State. 

DOTLB,  J.  Plaintiff  In  error,  S.  G.  Smith 
(hereinafter  designated  defendant),  was  con- 
victed in  the  county  court  of  Pittsburg  coun- 
ty upon  an  information  charging  him  with 
furnishing  intoxicating  liquor  to  one  Tom 
Lewis,  and  was  on  the  16th  day  of  July,  1906, 
sentenced  to  imprisonment  in  the  county  jaD 
for  a  period  of  60  days,  and  to  pay  a  fine  of 
$100  and  costs,  from  which  Judgment  the  de- 
fendant appeals  to  this  court. 

The  petition  avers  22  assignments  of  error. 
We  deem  it  unnecessary  to  consider  the  nu- 
merous questions  presented,  because,  upon  a 
careful  examination  of  the  case,  we  are  con- 
vinced that  the  testimony  does  not  establish 
defendant's  guilt,  and  Is  so  uncertain  and  con- 
tradictory that  It  is  Insufficient  to  support  the 
verdict.  It  appears  from  the  record  that  Tom 
Lewis,  the  complainant.  Is  a  self-confessed 
perjurer.  He  testified  that  he  lived  In  Hughes 
county;  that  on  July  2d  he  came  to  McAIester 
with  one  Edd  Colbert;  that  while  there  he 
went  with  Henry  Sealey  to  the  law  office  of 
S.  G.  Smith,  the  defendant;  that  Smith  had 
a  half  pint  of  whisky,  from  which  he  took 
three  drinks,  Henry  Sealey  three  drinks,  and 
Smith  one  drink,  and  that  the  bottle  was 
still  half  full,  and  that  he  was  pretty  full; 
that  he  had  not  been  drinking  before  his 
visit  to  the  defendant's  office;  and  that  he 
was  not  indebted  to  the  defendant  for  services 
rendered  or  for  money  borrowed.  The  prose- 
cution was  then  permitted,  over  the  objection 
of  the  defendant,  to  ask  complainant  wheth- 
er or  not  be  had  any  business  dealings 
with  Smith  the  day  he  got  the  whisky,  and 
whether  or  not  be  bad  anything  to  do  with 
some  checks  that  day.  Witness  testified  that 
he  signed  two  checks,  each  for  $10 ;   that  on 
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one  of  the  checks  witness  received  $6.  These 
checks  were  protested,  and  the  next  day  wit- 
ness was  arrested  for  Issuing  said  checks. 
He  further  testified  that  he  had  signed  a 
written  statement  denying  that  defendant  did 
at  any  time  furnish  him  whisky,  and  that  he 
had  sworn  to  said  statement 

Henry  Sealey,  on  the  part  of  the  prosecu- 
tion, testified  that  he  went  with  Lewis  to 
Smith's  office,  and  Smith  had  a  half  pint  of 
whisky.  Asked  if  Smith  gave  liewls  some 
whisky,  he  said:  "No;  I  did  not  see  him." 
He  also  testified  that  Lewis  took  three 
drinks  and  witness  three  drinks  and  Smith 
one,  leaving  about  the  length  of  a  finger  in 
a  half-pint  bottle.  He  was  asked  if  he  had 
signed  a  statement  In  part  as  follows:  "I 
was  with  Tom  Lewis  all  day.  He  was  drink- 
ing. When  he  came  In  on  the  train  from 
Calvin,  I  saw  him  as  soon  as  he  came  up 
town.  I  first  saw  him  In  front  of  the  Wells 
Fargo  Kxpress  Co.  office.  I  never  did  In  my 
life  see  Mr.  Smith  with  any  tvhlslcy,  and  I 
never  did'  at  any  time  see  Mr.  Smith  give 
Tom  Lewis  a  drink  of  whisky.  Mr.  Smith 
never  did  at  any  time  give  me  a  drink  of 
whisky  nor  did  he  ever  at  any  time  offer  me 
a  drink.  Henry  Sealey.  Witnesses  to  sig- 
nature: S.  J.  Smalt  O.  O.  Warner.  John 
Elslng.  R.  P.  Fay.  A.  BL  Becker.  O.  S. 
Russell.  S.  S.  Smith."  He  denied  making 
this  statement,  and  said  that  he  never  signed 
the  same.  After  several  witnesses  had  tes- 
tified that  the  statement  was  read  to  him, 
and  that  he  had  signed  the  same,  when  call- 
ed in  rebuttal,  he  admitted  that  be  had  sign- 
ed said  statement. 

-O.  E.  Vlnlng,  a  wltaeas  for  the  prosecu- 
tion, testified:  Tliat  he  ran  a  secondhand 
3tore,  and  over  the  objection  of  the  defend- 
ant he  was  permitted  to  testify  that  on  the 
day  charged  defendant  presented  to  him  a 
check  signed  by  Tom  Lewis,  payable  to  de- 
fendant, and  Indorsed  by  defendant  for  which 
he  paid  defendant  $10.  At  the  same  time 
Tom  Lewis  had  another  check  for  $10,  pay- 
able to  defendant  and  indorsed  by  defendant 
That  he  handed  the  money  for  the  second 
check  to  Tom  Lewis,  but  Smith  took  It  and 
gave  Lewis  $5.50,  and  kept  the  balance.  That 
the  checks  were  protested,  and  that  he  filed 
a  complaint  against  Tom  Lewis,  and  had  him 
arrested  for  passing  said  checks. 

On  the  part  of  the  defense  W.  R.  White 
testified  that  he  knew  Henry  Sealey,  that 
he  read  to  him  his  statement  before  he  signed 
it,  and  that  he  signed  the  same  In  his  pres- 
ence. 

Wood  N.  Arnold  testified  that  on  July  2d 
he  met  Henry  Sealey  In  front  of  his  office, 
and  talked  with  him,  and  that  he  seemed  to 
be  drinking  and  asked  witness  to  have  a 
drink ;  that  he  asked  him  if  he  knew  where 
the  defendant  Smith  was,  and  where  he  could 
find  him,  and  said  he  had  some  business  with 
Mr.  Smith  and  wanted  to  see  him. 

Sam  Small  testified  that  he  was  asked  to 
witness   Henry    Sealey's    signature   to   said 


statement;  that  he  asked  him  If  that  was 
his  signature  and  he  said  it  was. 

Tom  Taylor  testified  that  he  was  a  mem- 
ber of  the  bar  of  Pittsburg  county;  that  he 
saw  Tom  Lewis  on  the  2d  day  of  July ;  that 
he  had  a  half-pint  bottle  about  half  full  of 
whisky ;  that  Tom  Lewis  and  Johnson  Fras- 
ler  and  Edd  Colbert  came  to  his  office,  and, 
while  there,  Lewis  gave  Fraaler  a  check  for 
$10,  asking  witness  to  write  It  for  him.  Wit- 
ness then  signed  It. 

The  defendant  testified  he  lived  In  Mc- 
Alester  16  years,  and  denied ,  that  he  ever 
gave  any  whisky  to  Tom  Lewis  or  to  Hen- 
ry Sealey;  that  he  saw  them  on  or  about 
the  2d  of  July;  that  Tom  Lewis  had  visit- 
ed his  office  on  several  occasions,  and 
asked  him  to  sell  his  surplus  land  and  be  his 
agent ;  that  on  various  occasions  he  wanted 
a  dollar  or  two,  and  the  defendant  let  him 
have  it;  that  on  the  day  In  question  Lewis 
told  him  he  bad  $50  in  the  Bank  of  Quertle; 
that  he  gave  him  a  check  for  $10  for  service 
rendered,  and  then  asked  him  to  cash  a 
check  tar  $10;  that  he  then  went  with  him 
to  Vlnlng's  secondhand  store  and  cashed  the 
checks;  that  Tom  Lewis  then  paid  to  him 
$4  that  he  had  borrowed  from  him.  On 
cross-examination  the  defendant  was  asked: 
"Have  you  ever  been  charged  with  any  crime? 
(Objection  made  and  sustained.)"  He  was 
then  asked:  "Q;  Have  you  ever  been  arrest- 
ed on  any  charge?  A,  No,  sir.  Q.  Were  you 
not  arrested  in  this  court  the  central  dls- 
trlct?  (Objected  to  as  incompetent  Irrele- 
vant and  Immaterial!  Objection  overruled 
and  exceptions  saved.)  This  in  itself  consti- 
tutes reversible  error.  This  question  was 
fully  considered  in  the  case  of  Slater  v.  Unit- 
ed States,  1  Okl.  Or.  275,  98  Pac.  110.  In  an 
opinion  written  by  Presiding  Judge  Fnrman, 
the  third  syllabus  reads  as  follows:  "For 
the  purpose  of  affecting  the  credibility  of  a 
witness,  he  may  be  asked,  on  cross-examina- 
tion. If  he  has  been  convicted  of  a  felony  or 
of  any  crime  which  Involves  a  want  of  moral 
character;  but  It  Is  Improper  to  ask  such 
witness  If  he  has  been  Indicted,  arrested,  or 
Imprisoned,  before  conviction,  for  any  offense 
whatever."  The  admission  of  evidence  la  re- 
lation to  the  checlcs  was  clearly  erroneous 
and  prejudicial  to  the  rights  of  the  defend- 
ant It  would  seem  that  this  evidence  was 
Introduced  for  the  purpose  of  showing  that 
the  defendant  had  obt&lned  money  from  Tom 
Lewis  fraudulently. 

Upon  the  subject  of  motive  or  Intent  other 
transactions  tending  to  prove  its  criminal  ex- 
istence, even  though  they  may  Involve  other 
offenses,  may  be  given  in  evidence  against 
the  defendant,  but  such  evidence  must  be  so 
limited  and  restricted  as  to  leave  the  Jury 
only  at  liberty  to  use  it  to  discover  the  mo- 
tive actuating  the  defendant  in  the  act  for 
which  he  is  on  trial. 

The  palpable  perjury  of  the  two  witnesses 
for  the  state  should  be  condemned,  and,  In 
view  of  the  character  of  this  testimony,  we 
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tUok  It  would  have  been  a  inropa:  exercise 
of  the  power  vested  in  the  trial  court  to  have 
advised  the  acquittal  of  the  defendant  npon 
the  ground  that  the  evidence  was  Insufficient 
A  conviction  founded  ujpon  such  testimony 
should  not  he  permitted  to  stand.  In  our 
(^;ilnlon  It  vrould  he  destroying  the  presump- 
tion which  arises  In  favor  of  the  innocence 
(tf  the  defendant  and  permitting  the  subver- 
sion of  the  rule  which  requires  the  establish- 
ment of  guHt  beyond  a  reasonable  doubt  to 
allow  this  conviction  to  stand. 

The  Judgment  of  the  county  court  of  Pitts- 
burg county  Is  therefore  reversed,  and  the 
cause  remanded. 

FGRMAN,  P.  J.,  and  OWEN,  J.,  concur. 


(4  Okl.  Cr.  194) 

HOPKINS  V.  STATE. 

(Oriminal  Court  of  Appeals  of  Oklahoma. 

March  81,  1910.) 

^iSfytlaiiM  ly  the  Covrt.) 

1.  COKSTITUTIONAI.  liAW   ({  197*)— "Bx  P08T 

Facto  Laws"— What  Constitutes. 

Within  the  meaning  of  the  Constitution, 
any  law  is  ex  post  facto  which  is  enacted  after 
the  offense  was  committed,  and  which,  in  rela- 
tion to  it  or  its  consequences,  alters  the  situa- 
tion of  the  accused  to  his  disadvantage. 

[Ed.  Note.— For  other  cases,  see  Constltntion- 
a]  Lew,  Cent.  Dig.  I  550;   Dec.  Dig.  f  197.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  S,  pp.  2527-2533 ;    vol.  8,  p.  7657.] 

2.  IWDICTMENT    and    iNrORUAXION     (I    10*)   — 
RETUBN — CONCURBENCK  OF  GBAND  J0BORS. 

An  indictment  charging  a  felony,  wliere  the 

offense  was  committed  prior  to  statehood,  mast 

he  returned  on  concurrence  of  12  grand  jurors. 

[Bd.  Note.— For  other  cases,   see  Indictment 

and  Information,  Dec.  Dig.  i  10.*] 

8.  CsnaNAi,   Law    (i   1144*)— Appeai^-Pke- 

8UIIPTIONS   AS   TO   KEOULABITT    OF   INDICT- 
MENT. 

When  an  indictment  is  duly  returned  as  a 
true  biil,  properly  indorsed  and  with  the  signa-r 
ture  of  the  foreman,  the  presumption  is  that  it 
was  regularly  found,  on  legal  and  sufficient  evi- 
dence, with  due  deliberation,  and  by  the  concur- 
rence of  the  regnisite  number  of  jurors. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i!  2747,  3018 ;   Dec.  Dig.  S  1144.*] 

4.  Criminal  Law  (|  814*)  —  Instbxtctions  — 
Evidence  to  Sustain. 

A  defendant  cannot  be  heard  to  complain  of 
the  refusal  of  the  court  to  give  instructions  on 
insanity,  when  there  is  no  evidence  offered  even 
tending  to  prove  insanity  on  part  of  the  defend- 
ant. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law, 
Cent  Dig.  S  1821 ;   Dec.  Dig.  !  814.*] 

5.  Homicide  (f  309*)  —  Instructions  —  Man- 

8r.AnOHTER. 

It  is  the  duty  of  the  trial  court  to  instruct 
on  the  law  of  manslaughter  if  there  is  any  evi- 
dence that  the  allesred  crime  might  have  been 
done  under  circumstances  that  would  reduce  it 
from  murder  to  manslnnghter.  but  it  is  no  error 
to  refuse  such  instructions  if  there  is  no  such 
evidence  offered. 

[Ei.   Note. — For   other  cases,   see    Homicide, 
Cent  Dig.  S$  649-656;    Dec.  Dig.  {  309.*] 


6.  CaniiNAi,  Law  (S  1129*)  —  AppEAii— Speci- 
fication OF  Error. 

A  specification  of  error  in  the  following  lan- 
guage: "The  court  erred  in  matters  of  law 
during  the  trial  of  this  case,  which  ruling  of  the 
court  was  excepted  to  by  the  defendant  and  ex- 
ception allowed,"  is  too  general ;  and  when  the 
counsel  for  the  defendant  does  not  point  out 
the  errors  complained  of,  such  assignment  will 
not  be  considered  by  this  court 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  SS  2954-2964 ;   Dec  Dig.  f  1129.*] 

7.  Grand  Jury  (t  8*)—DRAWiNa— Validity. 

In  this  case  the  grand  jury  was  drawn  from 
a  list  of  jurors  delivered  to  the  clerk  of  the 
court  by  the  jury  conmiissioners,  but  indorsed, 
"For  the  County  Court";  there  being  no  con- 
tention that  the  jurors  were  not  in  f^  qualified 
to  serve  as  grand  jurors.  Beld,  this  was  a  sub- 
stantial compliance  with  the  act  providing  for 
the  selection  of  grand  jurors,  and  sufficient  to 
prevent  the  setting  aside  of  the  indictment  on 
motion  to  quash. 

[Ed.  Note.— For  other  cases,  see  Grand  Jnry, 
Dec.  Dig.  S  &*] 

Error  from  District  Court,  Comanche  Oonn- 
ty;   W.  M.  fiolmes,  Special  Judge. 

John  Hopkins  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

W.  Ok  Henderson,  for  platnttft  In  error. 
Charles  West  Atty.  Gen.,  and  Chas.  L. 
Moore,  Asst  Atty.  Gen.,  for  defendant  In  er- 
ror. 


OWHN,  J.  The  petition  In  error  filed  In 
this  case  contains  16  speclflcatlons  or  a»- 
slgnmenta  The  first  is  to  the  action  of  the 
oonrt  In  overruling  the  motion  to  quash  the 
Indictment,  and  In  not  permitting  the  defend- 
ant to  offer  proof  In  support  of  the  motion. 
The  motion  is  to  the  effect  that  the  grand 
Jury  which  returned  the  Indictment  in  this 
case  was  composed  of  only  12  men,  and  that 
In  impaneling  the  grand  Jnry  the  court  In 
its  general  Instructions  advised  the  grand 
Jury  that  an  indictment  In  any  case  might 
be  returned  on  the  concurrence  of  9  of  the 
Jurors.  The  homicide  in  this  case  was  com- 
mitted prior  to  statehood.  Under  the  law  In 
force  in  Oklahoma  Territory  at  that  time,  a 
grand  jury  was  compcsed  of  16  men,  and  an 
Indictment  could  not  be  returned  without 
the  concurrence  of  at  least  12  of  the  16> 
This  court  agrees  with  the  contention  of 
counsel  that  all  rights  guaranteed  to  the 
defendant  under  the  law  at  the  time  of  the 
commission  of  the  offense  must  be  allowed 
him  at  the  time  of  his  trlaL  Under  the  Caor 
stitutlon  of  this  state,  adopted  after  the  com- 
mission of  the  crime  and  bef«re  the  trial,  a 
grand  Jnry  is  composed  of  12  men.  This 
would  be  ex  post  facto  as  to  this  defendant 
if  the  charge  deprived  him  of  any  protec- 
tion afforded  under  the  law  at  the  time  of 
the  commission  of  the  offense.  Any  law  is 
ex  post  facto  which  is  enacted  after  the  of- 
fense was  committed,  and  which  In  relation 
to  It  or  Its  consequences  alters  the  situation 
of  the  accused   to   his  disadvantage.     The 
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right  goaranteed  to  tlie  defendant  In  tbis  in- 
stance  was  tbe  concurrence  ol  12  jurors  be- 
fore an  Indictment  could  be  returned  against 
him.  If  the  reduction  in  the  number  neces- 
sary to  compose  a  grand  Jury  had  been  be- 
low the  number  necessary  to  concur  in  an 
indictment,  then  he  would  hare  been  depriv- 
ed of  a  substantial  right  At  the  time  of  the 
homicide  an  Indictment  could  not  be  return- 
ed except  on  the  oaths  of  12  jurors,  and  this 
right  must  be  preserved  to  the  defendant. 
If  the  number  of  the  grand  Jury  had  been 
increased  to  a  greater  number  than  16,  he 
might  have  been  deprived  of  a  substantial 
right.  In  a  Jury  of  16  a  failure  of  5  to  con- 
cur would  prevent  an  indictment  If  -the 
grand  Jury  be  increased.  It  would  require  a 
greater  number  to  prevent  an  indictment. 
But  when  the  number  composing  the  Jury 
has  been  reduced  to  12,  the  failure  of  one 
man  to  concur  would  prevent  an  indictment 
The  motion  to  quash  in  tibls  case  does,  not 
allege  that  a  less  number  than  12  did  in  fact 
concur;  the  motion  is  to  the  effect  that  the 
defendant  had  no  knowledge  that  a  less 
number  than  12  did  concur.  Counsel  for  the 
defendant  urges  that  inasmuch  as  the  court 
directed  the  Jury  that  9  concurring  might  re- 
turn indictments,  the  presumption  Js  that 
less  than  12  did  concur.  With  this  conten- 
tion we  cannot  agree.  We  understand  the 
rule  to  be  exactly  the  converse  on  this  prop- 
osition. When  an  indictment  is  duly  return- 
ed as  a  tnfe  bill,  properly  indorsed,  and  with 
the  signature  of  the  foreman,  the  presump- 
tion is  that  it  was  regularly  found  on  legal 
evidence  and  by  the  requisite  number  of 
Jurors.  The  presumption  of  regularity  is  in 
favor  of  the  Indictment  Canard  v.  State, 
1(»  Pac.  737.  In  volume  22  Oyc,  page  206, 
the  rule  Is  announced  In  accordance  with 
our  holding  here;  citing  a  number  of  au- 
thorities. In  the  case  of  U.  S.  v.  Wilson,  28 
Fed.  Cas.  No.  16,737,  on  this  proposition,  the 
United  States  court  said:  "Where  the  rec- 
ord shows  that  the  grand  Jury  found  the  bill 
of  Indictment  on  their  oaths,  the  intendment 
and  legal  effect  and  presumption  is  that  it 
was  found  on  proper  evidence,  with  due  de- 
liberation, and  by  the  concurrence  of  12  of 
their  nnmber."  Specifications  2,  S,  4,  and  5 
refer  to  the  action  of  the  court  In  overruling 
defendant's  motion  for  change  of  venue. 
The  error  complained  of  under  these  assign- 
ments consist  in  the  court  having  permitted 
the  county  attorney  to  file  counter  affidavits. 
Counsel  Insists  that,  under  section  5427,  Wil- 
son's Rev.  &  Ann.  St  1903,  the  county  at- 
torney is  not  permitted  to  file  counter  affida- 
vits In  a  crhne  where  the  punishment  may 
be  death  or  Imprisonment  for  life.  Counsel 
has  overlooked  the  fact  that  this  statute 
was  amended  by  the  territorial  Legislature 
In  1885.  The  statute  as  amended  (section 
6766,  Snyder's  Comp.  Laws  1909)  provides 
that  the  county  attorney  may  introduce  coun- 


ter affidavits  to  show  that  the  persons  mak- 
ing affidavits  in  support  of  the  application 
are  not  credible  persons,  and  that  the  charge 
is  not  necessary.  There  was  no  error  in  per- 
mitting the-  county  attorney  to  file  counter 
affidavits.  It  was  authorized  by  the  statnte 
in  force  at  that  time.  The  granting  of  a  mo- 
tion for  change  of  venue  is  addressed  to  the 
sound  discretion  of  the  court  and  unless  it 
clearly  appears  that  the  discretion  was  abus- 
ed, this  court  will  not  disturb  the  verdict 
for  the  failure  of  the  trial  court  to  the 
change.  There  Is  no  contention  here  that 
there  was  an  abuse  of  discretion. 

Specifications  6,  7,  and  8  are  to  the  action 
of  the  trial  court  in  refusing  to  give  Instruc- 
tions on  insanity.  A  careful  reading  of  all 
the  evidence  in  the  record  falls  to  disclose 
any  evidence  that  even  tends  to  prove  insani- 
ty on  the  part  of  the  defendant  Insanity  Is 
a  question  of  fact  and  since  there  was  no 
evidence  offered  to  prove  it  there  was  no  er- 
ror on  the  part  of  the  court  in  refusing  such 
instructions.  Counsel  for  defendant  insists 
that  the  defendant's  actions  after  he  had 
murdered  his  wife  were  such  as  to  authorize 
the  instructions;  that  evidence  Is  to  the  ef- 
fect that  for  several  days  after  the  homicide 
defendant  appeared  to  be  in  a  stupor,  and 
this  fact  counsel  Insists  is  some  evidence  of 
insanity,  and  on  the  oral  argument  It  was 
urged  that  the  brutal  circumstances  of  the 
homicide  were  some  evidence  of  insanity; 
that  a  sane  man  wonid  not  commit  a  homi- 
cide in  that  manner.  The  e^dence  is  to  the 
effect  that  the  defendant  and  his  wife  had 
separated  in  Missouri;  that  he  had  threaten- 
ed to  kill  her  unless^  she  returned  and  lived 
with  him.  He  went  to  her  father's  house, 
where  she  was  residing,  and  attempted  to  do 
her  bodily  injury,  but  was  prevented  by  the 
Interference  of  the  county  sheriff.  After  her 
removal  to  Lawton  in  this  state,  he  appeared 
on  the  scene,  and  went  to  her  residence, 
where  he  entered  the  room.  She  started  to 
run  out  He  struck  her  across  the  head  with 
a  meat  cleaver.  The  neighbors,  hearing  her 
screams,  rushed  to  the  scene,  where  they 
found  her  body  prostrate  on  the  floor,  with 
evidence  that  carbolic  acid  had  been  forced 
down  her  throat.  The  defendant,  bearing 
evidence  that  he  had  taken  some  of  the  same 
drug,  was  lying  prostrate  near  her  feet  He 
was  Immediately  taken  to  the  jail,  and  three 
or  four  days  thereafter  appeared  in  a  stupor. 
The  proof  was  undisputed  that  the  defend- 
ant's lips  and  face  were  burned  from  car- 
bolic add.  In  all  probability  he  attempted 
suicide  after  having  brutally  murdered  his 
wife.  The  mere  fact  that  he  appeared  sullen 
and  was  In  a  stupor  after  the  commission  of 
the  offense  would  not  authorize  an  inference 
of  Insanity.  It  occurs  to  us  that  even  a  par- 
tial realization  of  the  horrible  deed  he  tiad 
committed  was  amply  sufficient  to  produce  a 
stupor,  and  we  find  no  error  in  the  refusal 
of  the  court  to  Instruct  as  to  Insanity. 
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The  ninth  assignment  is  to  failure  of  the 
court  to  Instruct  on  manslaughter.  It  Is  al- 
ways the  duty  of  the  trial  court  to  Instruct 
on  the  law  of  manslaughter  If  there  Is  any 
evidence  that  the  alleged  crime  might  have 
been  done  under  circumstances  that  would 
reduce  the  crime  from  murder  to  manslaugh- 
ter. There  Is  no  effort  made  in  this  case  to 
point  out  any  evidence  that  would  have  the 
slightest  tendency  to  reduce  the  crime  from 
murder  to  manslaughter,  and  we  have  been 
unable  to  find  any  such  evidence  In  the  rec- 
ord. The  court  Is  only  required  to  Instruct 
as  to  the  law  on  the  issues  of  fact  raised  by 
the  proof.  There  not  having  been  any  evi- 
dence offered  tending  to  reduce  the  crime  to 
manslaughter,  the  court  did  not  err  in  its 
failure  to  instruct  as  to  the  law  of  man- 
slaughter. 

Upon  spedflcatlons  10  and  13  it  is  alleged 
that  the  court  erred  in  matters  of  law  during 
the  trial  and  in  passing  Judgment,  because 
the  verdict  was  contrary  to  law  and  not  sup- 
ported by  the  evidence.  These  assignments 
are  too  general.  Counsel  does  not  undertake 
to  point  out  the  errors  complained  of,  and. 
If  he  has  been  unable  to  point  them  out,  he 
certainly  cannot  expect  this  court  to  find 
them.  We  think  the  evidence  abundantly 
sufQcient  to  support  the  verdict  A  different 
verdict  would  have  been  a  travesty  on'  jus- 
tice. 

.  Specifications  12  and  14  complain  of  the 
action  of  the  court  in  overruling  the  motion 
for  a  new  trial  and  the  motion  in  arrest  of 
judgment,  and  does  not  raise  any  questions 
other  than  those  presented  under  the  other 
assignments. 

Specifications  11  and  15  are  to  the  action 
of  the  court  in  overruling  the  motion  to  quash 
the  indictment  for  the  reason  that  the  panel 
of  the  grand  jury  which  returned  this  in- 
dictment was  drawn  from  a  list  of  Jurors  se- 
lected for  the  county  court  It  appears  that 
the  list  of  jurors  selected  for  the  county 
court  was  delivered  to  the  cleric  of  the  dis- 
trict court  and  the  list  selected  for  the  dis- 
trict court  was  delivered  to  the  clerk  of  the 
county  court 

Section  3985,  Snyder's  Comp.  Laws,  1909, 
is  as  follows:  "The  board  of  Jury  commis- 
sioners shall  make  two  separate  certified 
lists,  of  the  names  drawn  for  the  said  court, 
showing  the  election  precinct  from  which 
each  Juror  was  selected ;  one  of  said  lists  for 
the  district  court  shall  be  delivered  to  the 
derk  of  the  district  court  and  there  retained, 
and  the  list  for  the  county  court  to  the  judge 
of  the  county  court  of  said  county,  and  there 
retained." 

The  law  requires  the  Jury  commissioners 
to  draw  the  jury  for  the  county  court  from 
the  same  body  of  electors  from  which  they 
draw  the  Jury  for  the  district  court  A  Ju- 
ror in  the  county  court  must  possess  the  same 
qualifications  as  a  Juror  In  the  district  court 


One  list  is  delivered  to  the  derk  of  the  dis- 
trict court  and-  one  list  to  the  derk  of  the 
county  court 

Section  3995  of  Snyder's  Comp.  Laws  1009, 
Is  as  follows:  "A  substantial  complianee 
with  the  provisions  of  this  Act  shall  be  sufil- 
cient  to  prevent  the  quashing  or  setting  aside 
of  any  indictment  of  a  grand  Jury  chosen 
hereunder,  unless  the  irregularity  in  drawing, 
summoning  or  impaneUug  the  grand  Jury  re- 
sulted in  depriving  a  defendant  of  some  8ul>- 
stantlal  right,  but  such  irregularity  must  be 
specifically  presented  to  the  court  on  or  be- 
fore  the  cause  is  first  set  for  trial.  A  sub- 
stantial compliance  with  the  provisions  of 
this  Act,  shall  be  sufficient  to  prevent  the 
setting  aside  of  any  verdict  rendered  by  a 
jury  chosen  hereunder,  unless  the  irregulari- 
ty in  drawing,  and  summoning  or  impaneling 
the  same,  resulted  in  depriving  a  party  liti- 
gant of  some  substantial  right;  provided, 
however,  that  such  irregularity  must  be  spe- 
cifically presented  to  the  court  at  or  before, 
the  time  the  Jury  is  sworn  to  try  the  cause." 

The  mere  fact  that  the  jury  commissioners 
delivered  to  the  derk  of  the  district  court  the 
list  of  Jurors  selected  for  the  county  court 
did  not  prejudice  the  defendant  in  this  case. 
There  is  no  contention  here  that  he  was  in 
fact  prejudiced  or  deprived  of  a  substantial 
right.  The  appointment  of  the  Jury  conunlB- 
sloners  and  the  selection  of  the  names  to 
compose  the  Jury  for  the  district  and  for  the 
county  court  was  in  all  things  regular.  This 
was  a  substantial  compliance  wlth*the  provi- 
sions of  the  act  >nd  in  the  very  language  of 
the  act  is  sutBcient  to  prevent  the  quashing 
or  setting  aside  of  the  indictment 

After  a  careful  consideration  of  all  the  as- 
signments of  error  and  a  careful  reading  of 
the  entire  record,  we  have  been  unable  to 
find  any  prejudldal  errors  committed  by  the 
trial  court  or  any  evidence  that  the  defend- 
ant had  been  deprived  of  a  substantial  rig^t 
guaranteed  to  him  under  the  law. 

The  judgment  of  the  lower  court  Is  thaw- 
fore  affirmed,  with  directions  to  the  sheriff 
of  Comanche  county  to  carry  out  the  Judg- 
ment of  the  district  court  of  that  county,  and 
that  the  defendant  John  Hopkins,  be  exe- 
cuted on  the  13th  day  of  May,  1910,  accord- 
ing to  said  judgment  as  rendered  toy  that 
court. 

FUBMAN,  P.  J.,  and  D07LE:,  J.,  concur. 


(S  ou.  Cr.  eoi) 
SCRIBNER  ▼.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  81,  1910.) 

(Syltabiu  by  the  Court.) 

1.  Jury  (§  103*)  —  Competenct  of  Jxtbors  — 
Opinion  as  to  Guilt. 

Persona  called  as  jurors,  who  have  heard 
and  read  detailed  accounts  of  an  alleged  offense. 
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from  -WlaA  tbey  have  formed  radi  an  opinion  a* 
to  the  guilt  of  the  accused  a*  will  lequlre  evi- 
dence to  remove,  are  not  qualified  jurors,  al- 
though they  believe  and  express  their  belief  that 
they  can  and  will  fairly  tiy  the  case  upon  the 
testimony  prodaced. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  IS  471-178;  Dec.  Dig.  i  103.*] 

2.  JuBT  (f  99*)— Di8QiTAi.nTOATioi<  — Ornf- 

I0N8. 

The  opinion  necessary  to  disqualify  a  juror 
most  be  one  based  on  what  purports  to  be  the 
facts  and  one  that  will  combat  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  H  439,  444;    Dec.  Dig.  i  99.*] 

3.  Jury  (§  133*)— Dibquaufioation  or  Ju- 
BOB— Pbejudice. 

The  trial  court  is  not  limited  to  the  an- 
swers made  by  the  Juror,  but  must  be  satisfied 
from  all  the  circumstances  as  well  as  the  ex- 
amination that  the  juror  is  not  prejudiced 
against  the  accused. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  S  595;  Dec.  Dig.  }  133.*] 

4.  JUBT  (I  181*)— Bxamiwahow  of  Juro»— 
Opinion. 

Where  the  juror  says  he  has  an  opinion, 
the  accused  should  be  given  an  opportunity  to 
examine  him  fully  as  to  the  extent  of  his  opin- 
ion. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  S  667;   Dec.  Dig.  |  131.*] 

Error  from  District  Court,  Pontotoc  Coun- 
ty;  A.  T.  West,  Judge. 

Dan  'Scrlbner  was  convicted  of  murder,  and 
brings  error.    Reversed. 

J.  F.  McKeel  and  Crawford  &  Bolen,  for 
plaintiff  In  error.  Charles  West,  Atty.  Gen., 
Chas.  L.  Moore,  Asst  Atty.  Oen.,  and  Robert 
Wlmblsh,  Co.  Atty.,  for  the  State. 

OWBN,  J.  There  are  numerous  errors  al- 
leged In  the  petition  filed  in  this  case,  the 
most  important  of  which,  and  the  only  one 
necessary  to  notice  here,  is  assignment  No. 
17.  This  assl^ment  appears  In  the  follow- 
ing language:  "The  court  erred  In  not  af- 
fording  this  plaintiff  In  error  a  fair  and  Im- 
partial trial  before  a  fair  and  impartial  jury, 
as  provided  In  section  20  of  the  Bill  of  Rights, 
tn  this:  That  the  court  overruled  thU  plain* 
tur  In  error's  challenge  to  a  number  of  Ju- 
rors who  stated  on  their  voir  dire  examina- 
tion that  they  had  formed  an  opinion  as  to 
the  guilt  of  this  plaintitr  in  error,  and  that 
tbey  then  had  such  opinion,  and  that  It  would 
take  evidence  to  ronove  it ;  that  on  said  ez- 
amlnatlou  ten  (10)  Jurors  stated  that  they 
had  formed  an  opinion,  and  still  had  an  opin- 
ion, as  to  the  guilt  or  Innocence  of  the  plain- 
tiff In  error,  and  the  court  held  that  they 
-were  not  thereby  ^sqnalifled,  and  overruled 
this  plaintiff  In  error's  challenge  to  such  Ju- 
rors, and  this  plaintiff  In  error  was  reduced 
to  the  necessity  of  using  his  peremptory  chal- 
lenge in  excusing  the  most  objectionable  of 
ench  Jurors,  hut  was  compelled  to  permit 
some  of  the  said  Jurors  so  entertaining  said 
opinion  to  sit  on  the  jury  and  try  said  cause ; 
wherefore,  the  plaintiff  In  error  says  that  he 


did  not  have  a  trial  before  a  fair  and  Impar- 
tial Jury." 

No  case  has  been  presented  to  this  court 
with  greater  skill  and  energy  than  that  dis- 
played and  exercised  On  part  of  the  attorneys 
for  the  state  in  this  case.  The  able  coimt? 
attorney,  who  prosecuted  this  case  below,  for 
his  able  and  fair  presentation  of  the  matter 
in  this  court  deserves  the  thanks  of  this  court 

The  qu«stlon  presented  under  this  assign- 
ment of  error  is  one  that  strikes  at  the  very 
foundation  of  our  Jurisprudence.  Two  car- 
dinal principles  of  our  system  are,  that  every 
man  shall  be  clothed  with  the  presumption  of 
Innocence,  and  that  he  shall  have  a  fair  trial 
by  an  impartial  Jury.  Section  6  of  our  Bill 
of  Rights  provides :  "Right  and  Justice  shall 
be  administered  without  sale,  denial,  delay, 
or  prejudice."  Section  20  provides:  "In  all 
criminal  prosecutions  the  accused  shall  have 
the  right  to  a  speedy  and  public  trial  by  an 
Impartial  Jury." 

A  fair  sample  of  the  examination  of  the 
Jurors  complained  of  as  objectionable,  and 
who  sat  in  the  case.  Is  as  follows:  "John 
McKinney :  Q.  You  have  formed  an  opinion? 
A.  Yes,  sir.  Q.  That  opinion,  formed  from 
what  you  tiave  heard,  you  could  not  give  this 
defendant  the  same  fair  and  impartial  trial 
as  if  you  had  not  heard  anything?  -  A.  I  do  not 
think  that  I  could ;  if  I  had  never  heard  any- 
thing about  it  I  would  not  have  formed  an 
opinion.  Q.  But  now  you  have  an  opinion? 
A.  Yes,  sir.  Q.  In  your  present  frame  of 
mind,  with  <what  you  have  heard,  you  could 
convict  the  defendant  on  less  evidence  ttian 
If  you  had  not  heard  anything?  The  state 
objects  to  the  form  of  the  question.  Objec- 
tion sustained,  and  excepted  to.  This  Juror 
challenged  by  the  defendant  for  cause.  Mr. 
Wlmblsh:  Q.  What  you  have  heard  about 
this  case  was  based  on  rumor,  wasn't  it?  A. 
Yes,  sir.  Q.  You  haven't  talked  to  anybody 
who  was  a  witness  in  the  case?  A.  'No,  sir. 
Q.  Regardless  of  this  rumor  that  you  have 
heard,  can  yon  and  will  you,  If  taken  as  a 
Juror  in  this  case,  go  Into  the  Jury  box  and 
take  the  testimony  of  the  witnesses  on  the 
witness  stand  and  the  charge  of  the  court, 
and  give  this  man  a  fair  and  Impartial  trial, 
notwithstanding  the  opinion  that  you  have, 
based  upon  rumor?  A-  Yes,  sir.  The  court 
overrules  the  defendant's  challenge.  The  de- 
fendant excepts."  "J.  W.  Fuller:  Q.  Yon 
say  that  you  have  heard  a  good  deal  about 
this  case?  A.  Yes ;  I  have  heard  a  good  deal. 
Q.  You  have  heard  the  facts  in  the  case  de- 
tailed? A.  Yes;  from  rumor  and  reiK>rts,  I 
have.  Q.  Have  you  heard  a  statement  of 
what  purported  to  be  the  facts  in  the  ease? 
A.  Yes,  sir.  Q.  And  from  that  you  have  form- 
ed an  opinion?  A.  Yes,  sir.  Q.  You  have  that 
opinion  at  this  time?  A.  Yes,  sir.  Q.  It 
would  take  evidence  to  remove  that  opinion? 
A.  Yes,  sir." 

In  this  case  we  are  called  npon  to  say 
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whether  a  man  shall  be  deprived  of  his  life 
tiy  the  verdict  of  a  Jury  when  the  record  dis- 
closes that  10  of  the  persons  called  aud  exam- 
ined as  jurors  said  under  oath  that  they  had 
formed  an  opinion  as  to  the  guUt  of  the  de- 
fendant, and  that  it  would  require  evidence 
to  remove  that  opinion.  The  juror  McKiu- 
ney  frankly  admitted  that  he  could  not  give 
the  defendant  the  same  fair  trial  that  he 
could  have  given  if  he  bad  not  heard  of  the 
case.  He  was  asked  If  he  would  not  convict 
on  less  evidence  than  if  he  had  not  heard  of 
the  case.  The  court  sustained  the  state's  ob- 
jection to  the  question,  and  did  not  permit 
him  to  answer.  This  was  error.  The  defend- 
ant had  the  right  to  know.  The  court  should 
t>ermlt  a  full  investigation  when  a  juror  says 
he  has  an  opinion.  If  he  would  require  less 
evidence  to  convict,  be  is  not  a  qualified  ju- 
ror. The  defendant  exhausted  his  perempto- 
ry challenges  allowed  him  by  law,  and  was 
compelled  to  accept  as  jurors  four  persons 
who  bad  formed  an  opinion  as  to  his  guilt 
or  innocence. 

It  has  been  urged  with  much  force  in  this 
case  that  under  the  statutes  of  this  state  a 
juror  is  qualified  although  he  had  an  opin- 
ion, provided  It  appears  to  the  court  upon  his 
declaration  that  he  can  and  will,  notwith- 
standing such  opinion,  act  impartially  and 
fairly  upon  the  matters  to  be  submitted  to 
him.  This  statute  was  construed  by  this 
court  in  the  case  of  Johnson  v.  State,  1  Okl. 
Cr.  321,  97  Pac.  1059.  The  court  In  an  opin- 
ion delivered  by  the  presiding  judge  said: 
"But  the  enumerated  causes,  of  challenge  in 
the  statute  are  not  exclusive  of  all  others  not 
enumerated.  When  the  juror  has  any  opin- 
ion as  to  the  guUt  of  the  defendant,  it  mat- 
ters not  bow  this  opinion  was  formed,  the 
closing  paragraph  of  the  statute  provides 
that  it  must  appear  to  the  court  that  the  ju- 
ror can  and  will  act  fairly  and  Impartially 
in  the  case.  But  If  this  provision  was  not  In 
the  statute,' we  would  be  forced  to  place  tbis 
contraction  upon  the  first  part  of  the  stat- 
ute, because  section  29  of  our  Constitution 
(Bunn's  Ed.)  is  in  this  language:  'In  all 
criminal  prosecutions,  the  accused  shall  have 
the  right  to  a  speedy  and  public  trial  by  an 
impartial  jury.'  Const  art  2,  §  20.  Any 
statute  which  would  even  tend  to  deprive  a 
defendant  of  a  trial  by  an  impartial  jury 
would  be  unconstitutional  and  void.  Although 
a  juror  may  know  absolutely  nothing  about 
the  facts  of  the  case,  and  may  not  have  the 
slightest  opinion  as  to  the  guilt  of  the  de- 
fendant, yet  if  from  any  cause  or  upon  any 
ground  it  appears  to  the  trial  court  that  the 
juror  is  biased  or  prejudiced  against  the  de- 
fendant, it  cannot  be  said  that  he  would  be 
a  fair  and  Impartial  juror,  and  he  should  be 
excluded  from  the  jury;  otherwise  the  Con- 
stitution of  the  state  would  be  disregarded 
and  trampled  upon.  The  trial  court  should 
resolve  all  doubts  upon  this  matter  in  favor 
of  the  defendant  Upon  the  other  hand,  when 
no  personal,  class,  or  race  bias  or  prejudice 


appears  to  exist  In  the  mind  of  the  Juror 
against  the  defendant,  but  It  does  appear  that 
from  rumor,  or  reading  the  public  press,  or 
from  notoriety,  the  juror  has  an  opinion  as 
to  the  guilt  of  the  defendant,  but  that  such 
opinion  will  not 'combat  the  testimony  or  re- 
sist its  force,  and  the  court  is  satisfied  that 
the  juror  can  and  will  lay  this  opinion  aside, 
and  base  his  verdict  alone  upon  the  testimo- 
ny of  the  witnesses  and  the  instructions  of 
the  court,  then  the  juror  is  competent  To 
our  minds  this  is  the  only  rational  construc- 
tion which  can  be  placed  upon  our  statute." 
In  the  case  at  bar  we  have  reviewed  at 
considerable  length  a  great  number  of  author- 
ities on  this  proposition,  and  such  research 
has  convinced  us  that  the  weight  of  modem 
authority  as  well  as  reason  Is  that,  if  from 
any  cause  the  juror  has  such  an  opinion  as 
will  preclude  a  fair  trial,  be  Is  disqualified, 
without  regard  to  the  causes  enumerated  In 
the  statute.  In  the  case  of  State  v.  Start 
60  Kan.  256,  56  Pac.  15,  the  Supreme  Court 
of  Kansas,  in  passing  on  a  similar  question, 
used  this  language:  "Persons  called  as  ju- 
rors who  have  heard  and  read  detailed  ac- 
counts of  an  alleged  offense,  from  which  they 
have  formed  fixed  and  positive  opinions  as 
to  the  guilt  of  the  defendant  that  sUll  re- 
main with  them,  and  who  state  on  examina- 
tion that  they  then  have  no  doubt  of  the  de- 
fendant's guilt,  are  not  qualified  jurors,  al- 
though they  believe  and  express  their  belief 
that  they-  can  fairly  try  the  case  upon  the 
testimony  produced."  In  the  case  of  Black 
V.  State,  42  Tex.  37t,  In  passing  on  a  similar 
question,  the  Supreme  Court  of  that  state 
said:  "A  general  opinion,  formed  witbont 
any  particular  examination  into  the  facts, 
and  derived  from  a  source  in  which  the  Juror 
placed  no  great  reliance,  might  be  denominat- 
ed a  conclusion,  and  still  It  might  generally 
not  disqualify  the  juror.  On  the  other  hand, 
a  satisfactory  conclusion,  from  hearing  and 
carefully  considering  the  evidence,  would 
certainly  disqualify  the  juror.  In  this  case 
the  juror  had  read  the  report  of  the  evidence 
in  the  Walker  Case ;  Walker  and  the  defend- 
ant being  charged  with  the  commission  of  the 
same  offense,  in  the  same  indictment  The 
report  referred  to  may  be  presumed  to  be 
the  detail  of  the  evidence  at  a  former  trial, 
as  given  in  the  newspapers  of  the  city,  which 
Is  usually  published  in  cases  exciting  any  gen- 
eral interest  He  must  have  placed  reliance 
In  the  r^ort  of  the  evidence  which  be  read 
in  order  to  have  enabled  him  to  have  formed 
a  conclusion  at  all,  and  the  fact  that,  as  he 
says  himself,  that  it  would  require  other  and 
different  evidence  to  change  that  opinion, 
shows,  or  at  least  renders  it  probable,  that 
It  was  with  some  considerable  attention  to 
and  consideration  of  the  facts  reported,  that 
he  had  formed  bis  conclusion.  Under  such 
circumstances,  we  are  of  opinion  that  tlie 
court  below,  in  judging  of  the  qualification 
of  the  juror,  should  not  have  been  satisfied 
that  he  was  an  impartial  juror.    The  juror 
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took  hla  seat  1b  the  Jary  box  wltb  a  conclu- 
sion formed,  when  the  defendant  had  not 
been  heard,  and  without  the  benefit  of  the 
instrnction  of  the  court  aa  to  the  law  applica- 
ble to  the  case.  If  his  conclusion  was  In  fa- 
vor of  the  prisoner's  guilt.  It  was  as  a  weight 
put  in  the  scale  of  Justice  before  the  trial 
commenced.  Whatever  of  obstinacy  of  char- 
acter and  pride  of  opinion  he  possessed  had  to 
be  overcome  by  other  evidence.  There  are 
perhaps  but  few  men  who  do  not  lean  in  fa- 
vor of  a  preconceived  opinion,  founded  on 
what  they  deem  to  be  authentic  source.  They 
look  favorably  upon  whatever  will  support  it, 
and  examine  with  increased  caution  whatever 
will  oppose  it  The  lore  of  consistency  In  the 
formation  of  their  Judgments  requires  this 
of  them.  No  authority  has  been  found  for 
holding  that  this  Juror  was  qualified,  and  an 
abundance  that  is  in  opposition  to  it" 

One  of  the  best  considered  cases  on  this 
question  we  find  reported  in  Rothschild  v. 
State,  7  Tex.  App.  619.  In  that  case  the  court 
In  an  opinion  delivered  by  Judge  Clark  said: 
"This  Juror,  William  Sanders,  on  his  voir 
dire  appeared  to  be  qualified,  and  was  accept- 
ed by  the  state.  Upon  examination  by  the 
defendant  he  stated  that  he  had  heard  the 
case  talked  about  a  good  deal,  had  formed  an 
opinion  as  to  the  guilt  or  Innocence  of  the 
defendant  from  what  he  had  heard,  and  that 
opinion  was  that  he  was  guilty.  .  He  had  not 
Mtly  formed  the  opinion,  but  tiad  expressed 
It  frequently,  having  heard  the  case  talked 
about  a  good  deal.  This  opinion  was  formed 
the  first  time  he  had  heard  the  circumstances, 
«nd  had  continued  until  the  present  time, 
and  was  now  his  opinion.  It  was  based  upon 
what  he  had  heard  from  outsiders,  and  he 
bad  never  heard  any  particulars  or  read  any 
evidence  in  the  case,  but  he  believed  what  he 
beard  to  be  true,  and  still  believed  It  He 
would  not  take  this  opinion  in  the  Jury  box 
If  sheeted  as  a  Juror,  but  would  tbrow  It 
aside,  and  go  by  the  evidence,  as  be  could 
lay  aside  his  opinions  at  will.  *  •  *  A 
mere  Impression,  though  derived  from  the  tes- 
timony, does  not  disqualify  if  it  be  perfect- 
ly apparent,  not  from  what  the  Juror  may 
say,  but  from  cdl.  the  evidence  bearing  on  the 
Issue,  that  such  Impresslcm  will  not  influ- 
ence his  action  in  finding  a  verdict;  and,  on 
the  other  hand,  a  disqualifying  opinion  may 
be  formed  from  mere  hearsay.  .  *  •  •  The 
fact  that  a  Juror  may  say  that  notwithstand- 
ing his  <^lnlon  formed  from  hearsay,  he  can 
try  the  case  impartially,  manifests  In  most 
Instances  a  recklessness  of  Judgment  and  a 
state  of  mind  less  prepared  to  receive  and 
allow  a  fair  defense  than  if  he  had  believed 
on  proof  whldi  furnishes  at  least  prima  fade 
evidence  of  guilt  •  •  •  Mr.  Bishop,  our 
most  thoughtful  and  philosophic  writer  on 
criminal  law,  after  a  full  citation  of  the  lead- 
ing American  authorities,  deduces  the  true 
rule  as  follows:  'The  true  view  would  seem 
to  be  that  since  the  law  presumes  every  man 
to  be  innocent  until  be  Is  by  Judicial  evidence 


proved  In  a  court  of  Justice  to  be  guilty,  and 
since  the  burden  is  on  the  prosecuting  power 
to  make  the  guilt  appear  affirmatively  by 
proofs  produced  at  the  trial,  if  a  man  leaps 
in  advance  of  the  law,  and  settles  in  his  own 
mind  the  question  of  guilt  against  the  prison- 
er, whether  by  reason  of  what  he  has  read 
or  heard,  or  by  reason  of  an  inner  impulse 
which  condemns  before  It  hears,  he  is  not  a 
fit  person  to  be  a  Juror  In  the  cause ;  for  his 
mind,  which  ought  at  least  to  be  a  blank  on 
which  the  evidence  might  write  its  conclu- 
sions, is  already  preoccupied.  It  Is  vain  for 
a  man  to  say,  or  even  believe,  that  he  can 
Judge  impartially  of  a  matter  which  he  has 
already  determlnec).  Human  nature,  as  de- 
veloped in  the  average  of  men,  does  not  per- 
mit this.  The  Juror  is  to  hear,  and  then  say 
what  he  believes;  but  If  be  believes  before 
hearing  that  only  whidi  can  lawfully  affect 
his  belief — ^namdy,  the  testimony  of  the  wit- 
nesses in  open  court— be  la,  in  legal  reason, 
disqualified  to  hear  and  be  swayed  by  the 
testimony.  It  is  immaterial,  therefore,  wheth- 
er  the  belief,  which  comes  not  according  to 
the  law,  is  derived  from  rumor,  or  from  lis- 
tening to  statements  of  a  more  reliable  sort 
Iilkewise,  If  the  Juror  has  not  expressed  his 
t)ellef,  he  Is  still  unfit,  though  the  expression 
of  it  might  render  him  unfit  in  a  yet  hlgiher 
degree.  Sndi  is  the  legal  reason  which  should 
govern  the  question.'  l  Bishop's  Gr.  Proe. 
(  910.  Judge  Maisball,  In  pasidng  upon  the 
question  in  Burr's  Case,  used  these  words: 
*I  have  always  conceived,  and  still  conceive, 
an  impartial  Jury,  as  required  by  the  coot- 
mon  law  and  as  secured  by  the  Constitution, 
must  be  composed  of  men  who  will  fairly 
hear  the  testimony  which  may  be  offered  to 
them,  and  bring  In  their  verdict  according  to 
that  testimony,  and  according  to  the  law 
arising  on  It  This  is  not  to  be  expected— cer- 
tainly the  law  does  not  exi)ect  it — ^where  the 
Jurors,  before  they  hear  the  testimony,  have 
deliberately  formed  and  delivered  an  opinion 
that  the  person  whom  they  are  to  try  hi 
guilty  or  Innocent  of  the  charge  alleged  against 
him.'  Burr's  Trial,  128.  Judge  Taney,  In  a 
criminal  trial  in  1854,  held  that:  'If  the  Ju- 
ror has  formed  an  opinion  that  the  prisoners 
are  guilty,  and  entertains  that  opinion  now, 
without  waiting  to  hear  the  testimony,  then  ' 
he  is  incompetent'  Whart  Or.  Law,  f  2981. 
Similar  views  were  expressed  by  the  Chief 
Justice  in  Black  v.  State,  and  It  vms  there 
said  that  the  fact  that  the  Juror  himself  said 
It  would  require  other  and  different  evidence 
to  cliange  his  opinion  showed,  or  at  least  ren- 
dered It  probable,  that  it  was  with  some  con- 
siderable attention  to  and  consideration  at 
the  facts  reported  that  he  had  formed  bis 
conclusion.  And  it  was  further  held  that, 
if  upon  an  examination  of  the  Juror  It  was 
doubtful  whether  he  was  Impartial  or  not. 
It  would  be  safer,  and  more  In  unison  wltb 
the  spirit  of  our  Constitution  and  laws  re- 
lating to  the  trial  by  Jury,  to  decide  against 
the  qualification  of  the  Juror.    42  Tex.  882, 
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383.  Wliile  we  recognize  the  rule  that  the 
action  of  the  lower  court  In  pasaing  upon  the 
qualifications  of  a  juror  ehould  not  be  re- 
viewed except  In  a  dear  case  (Reynolds  v. 
United  States,  8  Otto,  157  [25  h.  £d.  244]), 
yet,  after  a  careful  consideration  of  the  law 
and  the  facts  pertaining  to  the  Juror  San- 
ders, we  are  constrained  to  say  that  he  was 
not  a  fit  person  to  pass  upon  the  life  of  the 
prisoner.  From  bis  own  testimony,  be  had 
formed  an  opinion  that  the  prisoner  was 
guilty  at  the  time  be  had  first  heard  of  the 
occurrence,  which  opinion  bad  remained  with 
him  from  that  time  continuously  to  the  time 
of  trial — a  period  of  nearly  two  years.  He 
had  beard  the  case  talked  about  a  great  deal, 
belieyed  what  he  bad  beard,  and  bad  fre- 
quently expressed  the  opinion  that  the  de- 
fendant was  guilty,  and  that  he  would  take 
bis  seat  upon  the  Jury  prepared  to  act  upon 
it  as  an  established  opinion  In  case  he  heard 
nothing  else  to  change  It  In  the  language 
of  Hawkins,  the  Juror  'bath  declared  his 
opinion  beforehand  that  the  party  is  guilty' ; 
and  according  to  the  doctrine  accepted  nearly 
everywhere  in  the  United  States,  and  proba- 
bly In  every  other  locality  where  the  common 
taw  prevails,  be  was  incompetent  1  Bishop's 
wr.  Proc.  I  009.  Certainly  tbe  repetition  of 
uls  examination  as  many  as  six  difllerent 
times  by  tbe  respective  parties  and  the  court 
.s  most  convincing  that  his  qualifications  were 
vt  so  doubtful  a  character  that  he  should 
have  been  rejected  on  a  challenge  for  cause." 
In  the  case  of  Ward  v.  State,  10  Tex.  App. 
664,  in  an  opinion  delivered  by  Judge  Hurt 
a  more  learned  criminal  lawyer  than  whom 
never  wrote  an  opinion,  the  court  said:  "This 
conviction  was  for  the  killing  of  Robert  Fly. 
We  will  treat  the  first  and  third  assigned  er- 
rors together.  First  error  assigned:  That 
the  court  erred  in  overruling  the  defendant's 
challenge  for  cause  to  tbe  Juror  J.  R.  Scales, 
and  compelled  defendant  to  Challenge  him 
peremptorily.  Upon  bis  voir  dire  Scates  an- 
swered: 'I  have  talked  to  witnesses  about  the 
case;  have  strong  opinions  as  to  bis  guilt  or 
Innocence ;  have  expressed  those  opinions ;  it 
would  take  good,  positive,  and  conclusive  evi- 
dence of  truthful  men  to  change  my  opin- 
ions'; but  his  opinions  would  not  influence  bis 
'verdict  Third  error:  In  overruling  defend- 
ant's challenge  for  cause  to  W.  W.  Bailey. 
Upon  his  voir  dire  this  Juror  answered:  'I 
have  some  opinion  now  as  to  bis  guilt  or  in- 
nocence. It  would  take  evidence  to  change 
that  opinion.  I  got  that  opinion  from  bear- 
say  or  general  gossip.  I  heard  about  it 
through  talk  and  newspapers.  What  I  read 
purported  to  be  tbe  truth,  as  well  as'  I  re- 
member it  It  Is  «  settled  opinion  now.  If 
tbe  evidence  turned  out  as  I  have  read  it  I' 
would  be  of  the  same  opinion  still.  I  think 
that  opinion  would  not  influence  my  verdict' 
Tbe  Juror  Newton,  on  bis  voir  dire,  said:  'I 
have  formed  an  opinion  as  to  tbe  guilt  ,of  de- 
fendant from  hearsay.  It  would  take  evi- 
dence to. remove  that  opinipn.    I  could  dis- 


card that  opinion,  try  tbe  case  on  the  evi- 
dence, but  tbe  opinion  might  have*  a  bearing 
on  me.'  R.  B.  Ship  said:  'I  have  formed  and 
expressed  an  opinion  as  to  tbe  .guilt  or  in- 
nocence of  tbe  defendant  I  could  not  dis- 
card It  in  going  Into  tbe  Jury  box.  It  would 
take  evidence  to  change  it.  I  would  render 
a  verdict  upon  the  evidence  imlnfluenced  by 
that  opinion.  Tbe  parties  who  told  me  were 
not  witnesses,  but  told  me  what  purported  to 
be  the  circumstances  and  facts  of  the  case, 
and  may  have  had  other  conversations  since 
then  with. some  parties.'  All  of  these  objec- 
tionable Jurors,  except  Bailey  and  Ship,  when 
defendant's  challenges  for  cause  were  over- 
ruled, were  challenged  peremptorily,  and  did 
not  serve  on  the  Jury.  Defendant,  however, 
exhausted  his  peremptory  challenges.  That 
each  and  every  one  of  these  Jurors  were  ob- 
noxious to  challenge  for  cause  there  can  be 
no  doubt  or  question.  We  have  bad  under 
consideration  tbe  questions  presented  in  this 
record  relating  to  the  competency  of  the  Ju- 
rors for  quite  a  long  while.  We  have  care- 
fully examined  and  compared  the  authorities 
bearing  upon  this  subject,  with  a  view  of 
making,  if  possible,  a  clearer  statement  oC 
tbe  prUicipIes  of  law  applicable  thereto  than 
we  have  already  done;  but  we  are  forced  to 
concede  our  inability  to  make  a  clearer  or 
more  lucid  exposition  of  tbe  law  than  that 
already  made.  Tbe  opinion  of  Judge  Clark 
in  the  Rothschild  Case  is  not  only  a  model 
for  style  and  logic,  but  is,  we  l>eUeve,  ex- 
haustive of  the  subject  In  support  tbere- 
fore,  of  the  position  that  the  above-named 
persons  were  Incompetent  because  they  had 
formed  an  opinion  of  tbe  guilt  of  defendant 
which  was  calculated  to  Infiuenoe  their  ver- 
dict we  submit  the  following  authorities: 
Rothschild  V.  State,  7  Tex.  App.  540;  Bur- 
rell  V.  State,  18  Tex.  713;  Johnson  v.  State, 
27  Tex.  758;  Sharp  v.  State,  6  Tex.  App.  850: 
Bejarano  v.  State,  Id.  265;  Krebs  v.  SUte,  8 
Tex.  App.  1;  Logglns  v.  State,  12  Tex.  App. 
05." 

It  has  been  urged  in  this  case  tliat  on  tbe 
evidence  produced  the  Jury  could  not  have 
returned  other  than  a  verdict  of  guilty,  and 
therefore  tbe  defendant  was  not  prejudiced 
by  reason  of  tbe  fact  that  some  of  tbe  Jurors 
had  formed  an  opinion  as  to  bis  guilt  As  to 
whether  a  different  verdict  could  not  liave 
l>een  returned  on  the  evidence,  we  are  not 
called  upon  to  decide.  We  might  concede 
that  such  is  true;  that  being  true,  we  cannot 
agree  that  tbe  defendant  was  not  deprived  of 
the  rights  guaranteed  to  him  under  our  Con- 
stitution. The  fact  remains  that  this  Jury 
fixed  bis  punishment  at  death.  In  determin- 
ing this  pase,  although  the  evidence  may  show 
the  defendant  guilty  beyond  all  peradveuture 
of  a -doubt,  and  sufficient  to  support  a  ver- 
dict with  the  death  penalty,  we  must  never- 
theless ,eet  a  precedent  under  which  a  per- 
fectly innocent  man  may  be  tried  and  have 
preserved  to  blm  his  constitutional  rights  of 
tbe  presumption  of  Innocence,  and  a  trial  be- 
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fore  an  Impartial  Jury.  If  a  Juror  has  pre- 
judged the  guilt  of  the  defendant  before  hear- 
ing tlie  Bworn  testimony,  then  It  cannot  be 
said  that  the  defendant  had  a  trial  before 
an  Impartial  Jury.  It  is  a  physical  impossi- 
bility for  a  Juror,  who  has  an  opinion  based 
on  what  he  has  understood  to  be  the  facts  in 
the  case,  to  weigh  the  evidence  as  though  he 
bad  never  heard  of  the  case  and  had  not  al- 
ready made  up  his  mind.  He  may  have  an 
earnest  and  conscientious  desire  to  do  so 
and  to  deal  out  exact  Justice,  but  he  will  un- 
consciously attach  a  greater  weight  to  the 
evidence  which  conforms  to  his  preconceived 
opinion  than  he  would  otherwise  do.  He  is 
not  in  that  frame  of  mind  which  the  Con- 
stitution contemplates,  and  which  is  neces- 
sary to  enable  him  to  fairly  and  Impartially 
judge  as  to  the  weight  to  be  given  to  the 
evidence  of  each  witness  appearing  before 
him.  The  determination  of  the  qualifications 
of  a  Juror  is  a  matter  addressed  to  the  dis- 
cretion of  the  trial  court,  and  the  question 
to  be  determined  here  is  whether  the  trial 
court  in  this  case  abused  this  discretion  to 
the  prejudice  of  the  defendant. 

After  a  careful  review  of  the  numerous  au- 
thorities called  to  our  attention  by  the  coun- 
sel in  the  case,  and  those  which  we  have  been 
able  to  find  by  our  own  efforts,  we  are  con- 
vinced that  the  court  did  abuse  such  discre- 
tion to  the  prejudice  of  the  defendant  The 
principle  that  every  reasonable  doubt  must 
be  resolved  in  favor  of  the  defendant  applies 
Jn  this  instance  as  well  as  to  the  evidence  of- 
fered before  the  Jury  on  the  final  trial.  The 
evidence  offered  as  to  the  qiialiflcationa  of 
the  Jurors  enters  into  and  becomes  a  material 
part  of  the  trial,  as  much  so  as  the  evidence 
offered  by  the  witnesses  on  the  part  of  the 
state,  and  in  this  case  the  trial  court  should 
have  resolved  that  doubt  in  favor  of  the  de- 
fendant, and  sustained  his  challenges  for 
cause  to  these  Jurors. 

We  deem  it  unnecessary  to  review  the  oth- 
er errors  complained  of.  They  are  directed 
principally  to  the  action  of  the  court  in  re- 
fusing a  change  of  venue  and  in  drawing  and 
summoning  the  panel  of  Jurors  from  which 
the  trial  Jury  was  selected.  These  are  ques- 
tions not  likely  to  arise  on  the  next  trial  of 
this  case,  and  not  necessary  to  be  considered 
here. 

for  the  refnsal  of  the  court  to  sustain  the 
challenge  made  to  the  Jurors  who  testified  on 
their  voir  dire  that  they  had  formed  such 
an  opinion  as  to  the  guUt  of  the  defendant 
as  would  require  evidence  to  remove,  the 
judgment  of  the  lower  court  must  be  reversed. 

FUKMAN,  P.  3.  (concurring).  The  record 
shows  that  John  McKinney  sat  as  a  Juror  in 
this  case,  and  that  upon  his  examination  as 
such  Juror,  among  other  things,  he  said  from 
what  he  had  heard  he  bad  an  opinion  as  to 
tbe  guilt  of  the  defendant,  and  that  he  did 
not  believe  that  he  could  give  the  defendant 
the  same  fair  and  impartial  trial  as  if  he 


had  not  beard  anything  about  tbe  case.  The 
Juror  was  then  asked :  "In  your  present  frame 
of  mind,  from  what  you  have  heard,  you 
could  convict  the  defendant  on  less  evidence 
than  if  yon  had  not  heard  anything?"  Ob- 
jection being  made,  the  Juror  was  not  per- 
mitted to  answer  this  question.  In  answer 
to  questions  asked  by  the  county  attorney, 
the  Juror  stated  that  he  had  never  talked  to 
a  witness  in  the  case,  that  his  opinion  was 
based  upon  rumor,  and  that  if  taken  upon 
the  jury  he  could  and  would  give  the  defend- 
ant a  fair  and  impartial  trial  notwithstand- 
ing this  opinion,  and  would  be  governed  alone 
in  making  up  his  verdict  by  the  testimony  of 
the  witnesses  on  the  stand  and  the  charge  of 
the  court  Thereupon  the  court  overruled 
the  challenge  of  the  defendant  and  the  Juror 
was  sworn  in  the  cause  over  the  protest  and 
exception  of  tbe  defendant 

When  a  juror  states  that  he  had  an  opin- 
ion as  to  the  guilt  of  a  defendant,  he  is  not 
made  competent  to  sit  in  the  case  merely  be- 
cause he  may  state*  that  he  can  and  will  lay 
this  opinion  aside  if  taken  on  the  Jury,  and 
give  the  defendant  a  fair  and  impartial  trial, 
and  be  governed  alone  in  making  up  his  ver- 
dict by  the  testimony  of  the  witnesses  and 
the  charge  of  the  court  The  Juror  is  not 
the  Judge  of  his  own  competency,  of  his  own 
impartiality,  and  of  his  own  freedom  from 
prejudice.  No  statute  can  clothe  him  with 
such  Judicial  discretion  and  power.  The  com- 
petency of  the  juror  is  left  to  the  discretion 
of  the  court  and  the  presiding  Judge  is  not 
bound  by  the  answers  of  the  Juror.  It  is 
tbe  Judge  and  not  the  Juror  who  is  charged 
with  the  duty  of  passing  upon  the  compe- 
tency of  the  Juror,  and  In  the  discharge  of 
this  duty  the  Judge  may  have  recourse  to 
any  means  of  information  within  his  power. 
In  fact  he  should  carefully  investigate  every 
source  which  would  be  calculated  to  throw 
any  light  upon  the  competency  of  a  Juror, 
and  if  the  Judge  Is  not  entirely  satlsfled  of 
the  competency  of  tbe  Juror,  he  ^should  be 
excused.  In  Johnson  v.  State,  1  OkL  Cr.  348, 
97  Pac.  1070,  this  court  said:  "The  question 
of  the  competency  of  Jurors  IB  addressed  to 
tbe  sound  discretion  of  the  trial  court,  and, 
in  the  absence  of  an  abuse  of  that  discretion, 
it  Is  not  subject  to  review;  in  other  words, 
while  the  trial  court  must  be  clearly  satis- 
fled  that  a  Juror  is  fair  and  impartial  be- 
fore permitting  him  to  sit  In  a  criminal  case, 
yet  upon  appeal  to  this  court  it  must  be  clear- 
ly shown  that  tbe  trial  court  abused  its  dis- 
cretion before  this  court  will  review  Its  rul- 
ings In  this  respect" 

We  think  it  clear  that  the  trial  court  wred 
in  two  particulars  in  passing  upon  the  c<»n- 
petency  of  the  juror  McKinney:  First  this 
Juror  frankly  stated  that  on  account  of  what 
he  had  heard  he  did  not  think  that  he  conld 
give  the  defendant  the  same  fair  and  impar- 
tial trial  as  if  he  had  not  heard  anything. 
This  was  stating,  in  effect,  that  the  Juror 
believed  that  tbe  opinion  which  be  then  en- 
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tertained  woTdd  Influence  hla  action  In  find- 
ing a  verdict ;  that  it  mlglit  combat  the  evl- 
deuce  of  the  witnesses  and  resist  its  force. 
It  is  'the  nature  of  the  opinion,  and  not  the 
source  from  which  it  is  derived,  that  we  are 
considering.  We  do  not  claim  that  any  im- 
pression which  a  Juror  may  have  as  to  the 
guilt  of  a  defendant  will  necessarily  disqual- 
ify the  juror,  'but  we  do  say  that,  when  the 
Juror  1b  shown  to  have  an  opinion  as  to  the 
guilt  of  the  defendant,  it  matters  not  from 
what  source  it  comes,  then  the  burden  is  on 
the  state  to  show  that  this  opinion  is  such 
that  it  does  not  affect  the  fairness  and  im- 
partiality of  the  juror.  This  is  the  letter 
and  the  spirit  of  our  statute.  Section  5475, 
Wilson's  Rev.  &  Ann.  St.  Okl.  1903,  is  as 
follows:  "In  a  challenge  for  implied  bias, 
one  or  more  of  the  causes  stated  in  the  sec- 
ond preceding  section  must  be  alleged.  In  a 
challenge  for  actual  bias,  the  cause  stated  in 
the  second  subdivision  of  the  third  preced- 
ing section,  must  be  alleged,  but  no  person 
shall  be  disqualified  as  a  Juror  by  reason  of 
having  formed  or  expressed  an  opinion  upon 
the  matter  or  cause  to  be  submitted  to  such 
jury,  founded  upon  rumor,  statements  in  pub- 
lic Journals,  or  common  notoriety,  provided 
it  appears  to  the  court,  upon  his  declaration, 
under  oath  or  otherwise,  that  he  can  and 
will,  notwithstanding  such  opinion,  act  im- 
partially and  fairly  upon  the  matters  to  be 
submitted  to  htm.  The  challenge  may  be 
oral,  but  must  be  entered  upon  the  minutes 
of  the  court."  So  It  la  seen  that  according  to 
the  statute  it  is  the  court  and  not  the  juror 
who  must  be  satisfied  as  to  the  fairness  and 
Impartiality  of  the  Juror,  and  that  the  Judge 
is  not  bound  by  the  answers  of  the  Juror, 
but  may  inform  himself  "otherwise."  But 
even  if  this  were  not  the  statute.  It  is  the 
plain  meaning  and  intent  of  onr  Constitution, 
and  as  such  it  Is  our  first  duty  to  enforce  it. 

The  juror  McKlnney,  Just  after  having  ex- 
pressed the  opinion  that  he  did  not  think 
that  he  could  give  the  defendant  the  same 
fair  and  Impartial  trial  that  he  could  give 
him  if  he  had  never  heard  anything  about 
the  case,  did,  in  answer  to  the  question  of 
the  county  attorney,  state  that  If  taken  on 
the  Jury  he  could  and  would  lay  this  opinion 
aside,  and  be  governed  as  a  Juror  alone  by 
the  testimony  of  the  witnesses  and  thecharge 
of  the  court  This  shows  that  the  juror  was 
himself  uncertain  as  to  his  mental  condition, 
and  was  varying  as  to  what  his  action  would 
foe  if  taken  on  the  Jury,  and,  of  itself,  should 
have  caused  the  trial  court  to  sustain  the 
challenge  for  cause. 

Second,  counsel  for  the  defendant  asked 
the  Juror  this  question:  "In  your  present 
frame  of  mind,  with  what  you  have  heard, 
you  could  convict  the  defendant  on  less  evi- 
dence than  If  you  had  not  heard  anything?" 
The  court  erred  In  not  permitting  this  ques- 
tion to  be  answered.  While  it  is  true  that 
the  court  would  not  be  bound  by  the  answers 


of  the  Juror,  yet,  when  it  Is  dlscloaed  that 
a  juror  has  an  opinion,  in  all  fairness  the 
court  should  permit  the  most  searching  cross- 
examination  of  the  Juror  as  to  the  origin, 
extent,  and  probable  effect  of  such  opinion. 
I^his  Is  especially  true  in  capital  cases.  The 
graver  the  case  and  the  more  severe  the 
puulshmeut  liable  to  be  inflicted,  the  more 
cautious  the  court  should  be  In  safeguarding 
all  of  the  substantial  rights  of  a  defendant 
But  It  may  be  said  that  the  defendant  is 
guilty,  and  that  therefore  it  is  immaterial  as 
to  whether  the  law  was  compiled  with.  Such 
a  statement  as  this  is  the  first  step  toward 
lynch  law,  and  if  recognized  by  this  court 
would  wipe  out  and  destroy  every  constitu- 
tional right  snd  would  establish  a  prece- 
dent which,  if  followed,  would  result  In 
arbitrary  punishment  in  the  name  of  the 
law;  a  consummation  dangerous  to  liberty 
and  innocence,  and  utterly  inconsistent  with 
the  perpetuity  of  our  free  institutions.  We 
heartily  assent  to  the  proposition  that  when 
a  defendant  has  been  properly  indicted  and 
fairly  tried,  and  the  evidence  clearly  shows 
that  he  is  guilty,  then  a  conviction  should 
not  be  set  aside  on  account  of  any  mere  mat- 
ter of  form  or  any  exception  which  did  not 
deprive  the  defendant  of  a  substantial  right 
We  have  uniformly  recognized  and  adhered 
to  this  rule,  as  our  decisions  will  conclusive- 
ly show.  But  it  is  an  utter  misapprehension 
of  the  doctrine  of  harmless  error  to  suppose 
that  when  a  defendant  has  been  deprived  of 
a  substantial  right,  the  error  was  or  could  be 
harmless.  If  this  was  correct,  then  the  doc- 
trine Itself  would  become  a  mighty  engine  of 
wrong  and  oppression;  in  fact  it  would  be 
the  entering  wedge  of  anarchy,  fo-  it  would 
result  in  the  destruction  of  all  Ian .  and  sub- 
stitute In  Its  place  the  arbitrary  will  of  the 
Judges  and  Jurors. 

SecUon  5618,  Wilson's  Rev  &  Ann.  St  OkL 
1903,  is  as  follows:  "On  an  appeal  the  court 
must  give  Judgment  without  regard  to  tech- 
nical errors  or  defects,  or  to  exceptions  which 
do  not  affect  the  substantial  rights  of  the  par- 
ties." This  forbids  this  court  from  revers- 
ing a  conviction  upon  any  technicality  or 
exception  which  did  not  affect  the  substan- 
tial rights  of  the  defendant  This  is  the  doc- 
trine of  harmless  error  in  a  nutshell.  The 
converse  of  this  statutory  provision  is  that 
we  must  reverse  convictions  when  the  de- 
fendant has  been  deprived  of  a  substantial 
right. 

The  court  Instructed  the  jury  as  follows : 
"In  connection  with  the  evidence  in  this  case, 
you  are  instructed  that  a  conviction  cannot 
be  had  upon  the  testimony  of  an  accomplice 
unless  it  be  corroborated  by  such  other  evi- 
dence as  tends  to  connect  the  defendant  with 
the  commission  of  the  offense,  and  the  cor- 
roboration is  not  sufllclent  if  it  merely  shows 
that  commission  of  the  offense  or  the  cir- 
cumstances thereof ;  that  is,  In  this  case,  you 
canuot  convict  the  defendant,  Dan  Scribner, 
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npon  the  nncorroborated  testimony  of  the 
witness  Ed  Johnson,  for  the  reason  that  the 
evidence  shows  him  to  be  an  accomplice. 
However,  if  you  are  satisfied  that  the  wit- 
ness Ed  Johnson  speaks  the  troth  In  some 
material  parts  of  his  testimony  in  t^hich  you 
see  him  corroborated  or  confirmed  by  other 
impeachable  evidence,  this  may  be  ground 
for  your  hellevlng  that  he  also  speaks  the 
truth  In  other  parts  of  his  testimony  in  which 
there  may  be  no  confirmation,  but  this  cor- 
roboration ought  to  be  as  to  some  fact  which 
tends  to  connect  the  defendant  with  the  com- 
mission of  the  offense."  The  vice  of  this  in- 
Btructlon  lies  in  the  fact  that  the  court  tells 
the  Jury  that  the  corroboration  of  the  ac- 
complice ought  to  be  as  to  some  fact  which 
tends  to  connect  the  defendant  with  the  com- 
mission of  the  offense.  The  law  prohibits 
a  Jury  from  convicting  a  defendant  upon  the 
testimony  of  an  accomplice,  unless  such  testi- 
mony is  corrot>orated  by  other  testimony 
which  tends  to  connect  the  defendant  with 
the  offense  committed.  The  law  is  manda- 
tory. This  instruction  is  only  advisory,  and 
qualifies  and  is  contradictory  of  the  first  por- 
tion of  the  Instruction,  which  correctly  states 
the  law.  When  this  is  the  case,  no  one  can 
tell  upon  what  portion  of  the  Instruction  the 
Jury  acted  In  finding  their  verdict  Such  in- 
structions are  universally  condemned,  both 
npon  principle  and  by  the  authorities,  with- 
out a  single  exception,  so  far  as  our  investi- 
gations have  gone. 

For  the  reasons  above  given,  I  concur  in 
the  opinion  tliat  the  judgment  against  the  de- 
fendant should  be  reversed.  While  it  is  of 
great  Importance  that  every  guilty  man 
should  be  speedily  hrought  to  Justice  and 
punished  for  his  crime,  yet  it  is  of  still  great- 
er importance  that  the  citizens  of  Oklahoma 
should  know  that  the  courts  of  the  state  will 
secure  to  each  and  every  one  of  them,  it  mat- 
ters not  how  poor,  friendless,  and  unpopu- 
lar he  may  be,  the  full  protection  afforded  by 
each  substantial  privilege  and  right  guaran- 
teed to  them  by  the  Constitution  and  laws 
of  the  state.  This  court  will  discharge  its 
fall  duty  in  this  re8i>ect,  without  partiality, 
fear,  or  favor,  let  it  please  or  displease  whom- 
soever it  may. 

The  Judgment  against  the  defendant  is 
therefore  reversed,  and  the  cause  remanded, 
with  directions  that  a  new  trial  'be  granted 
the  defendant 

DOYLE,  J.  (concurring).  I  would  be  con- 
tent with  concurring  in  the  opinions  of  my 
Brethren  were  it  not  that  they  reverse  the 
conviction  for  bias  and  prejudice  of  Jurors 
only,  and  the  erroneous  instruction  on  the 
necessary  corrol)oration  of  an  accomplice, 
while  I  believe  they  should  have  gone  fur- 
ther, and  held  that  the  trial  court  erred  in 
denying  the  application  for  a  change  of  ven- 
ue.    The  crime  charged  and  the  manner  of 


its  perpetration  was  of  a  character  to  arouse 
the  greatest  public  Indignation,  and,  without 
going  at  large  into  a  discussion  of  the  affi- 
davits and  other  evidence  offered  In  support 
of  the  application,  it  Is  sufficient  to  notice 
the  fact  that  to  protect  the  defendant  from 
mob  violence  he  was  removed  by  the  sheriff 
from  Pontotoc  county,  and  that  this  state  of 
feeling  continued  until  and  through  the  trial, 
and  must  have  had  such  effect  upon  the  jury 
as  that  their  verdict  was  litUe  else  than  the 
reflection  of  the  common  belief  that  the  de- 
fendant was  guilty,  and  as  a  means  of  carry- 
ing out  the  public  purpose  of  having  de- 
fendant pay  the  penalty  with  his  Ufa  The 
trial  was  not,  and  could  not  under  the  dr- 
cumstances  then  and  there  existing,  have 
been  fair  and  impartial.  A  public  trial  by 
an  impartial  jury  and  that  Justice  shall  be 
administered  without  prejudice  are  the  great 
constitutional  safeguards  against  oppression 
and  injustice,  that  must  not  be  abridged  or 
compromised.  Prejudice  and  prejudgment 
are  synonymous.  That  there  was  such  pre- 
judgment of  the  case  as  that  defendant  could 
not  obtain  a  fair  and  impartial  trial  in  Pon- 
totoc county  was  clearly  shown,  and  I  believe 
that  it  was  an  abuse  of  discretion  for  the 
trial  court  to  deny  the  application  for  a 
change  of  venue. 


(S  Okl.  Cr.  848) 
JACOBS  T.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    April 
21,  1910.) 

(Syttahut  Vv  the  Covrt.) 

1.  Oriminai,  Law  (8  1026*)— Appbai/— Rioht 
OF  AcctJSED  TO  Review— EscAPB  Pbndiho 
Appeal. 

Where  a  defendant  has  been  convicted  of 
murder  and  sentenced  to  imprisonment  for  life 
at  hard  labor  in  the  state  penitentiary,  and 
perfects  an  appeal  to  this  court,  and  while  said 
appeal  is  pending  makes  his  escape  from  the 
custody  of  the  law,  he  thereby  waives  his  right 
of  having  said  conviction  reviewed  by  this  conrt. 

[E3d.  Note. — ^Fot  other  cases,  see  Criminal  Law, 
Cent  Dig.  f  2616;  Dec  Dig.  i  1028.*] 

2.  Cbiminal  Law  (J  1131*) —  Appeai,  — Dis- 
missal—Escape  BY  Accused. 

The  Criminal  Court  of  Appeals  win  not 
consider  an  appeal,  unless  the  defendant  is 
where  he  can  be  made  to  respond  to  any  judg- 
ment or  order  which  may  be  rendered  in  the 
case,  and  where  the  defendant  makes  his  escape 
from  the  custody  of  the  law,  or  is  at  large,  as 
a  fugitive  from  justice,  this  conrt  will  on  mo- 
tion dismiss  his  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  2975;   Dec.  Dig.  S  1131.*] 

Aplieal  from  District  Court,  Alfalfa  Coun- 
ty; M.  C.  Garber,  Judge. 

Melvin  M.  Jacobs  was  convicted  of  mur- 
der, and  appeals.     Dismissed  and  remanded. 

Geo.  W.  Partridge,  for  plaintiff  in  error. 
Chas.  West,  Atty.  Gen.,  and  Chas.  L.  Moore, 
Asst  Atty.  Gen.,  for  the  State. 
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DOYLB,  J.  ICeMn  M.  Jacoba,  plaintiff 
to  error,  was  convicted  of  murder.  His  con- 
viction was  had  upon  an  indictment  return- 
ed at  tbe  March,  1909,  term  of  the  district 
court  of  the  Twentieth  judicial  district,  held 
within  and  for  Alfalfa  county,  wherein  said 
Indictment  charged  that  he  did  on  the  Ist 
day  of  February,  1909,  with  malice  afore- 
thought, kill  and  mnrder  one  Arthur  L. 
Strohl,  by  shooting  him  with  a  pistol.  Upon 
his  trial  the  Jury  returned  a  verdict  of  guilty 
and  assessed  the  penalty  at  Imprisonment 
for  life  at  hard  labor  In  the  state  peniten- 
tiary. April  1,  1909,  the  court  pronounced 
judgment  and  sentence  in  accordance  with 
the  verdict.  From  which  Judgment  and  sen- 
tence an  appeal  was  taken  by  filing  in  this 
court  petition  in  error,  with  case-made  at- 
tached, July  28,  1909.  In  the  meantime  plain- 
tiff In  error  was  committed  to  the  county 
Jail  of  Garfield  county.  At  this,  the  March 
term  of  this  court,  said  cause  was  orally  ar- 
gued and  submitted  on  briefs  and  argument 
On  April  4,  1910,  there  was  filed  in  tbe  case 
a  motion  of  the  Attorney  General  on  behalf 
of  the  state  to  dismiss  the  appeal,  which 
motion,  omitting  the  formal  parts,  is  as 
follows:  "Comes  now  the  Attorney  General 
for  and  upon  behalf  of  the  state  of  Okla- 
homa, and  informs  the  court  that  heretofore, 
to  wit,  on  April  1,  1910,  the  plaintiff  in  error, 
Melvln  M.  Jacobs,  being  confined  in  the  coun- 
ty Jail  of  Garfield  county,  Okl.,  tor  sdfe-keep- 
ing,  awaiting  the  disposition  of  his  appeal 
herein,  did  then  and  there  willfully  and  un- 
lawfully effect  his  escape  from  said  Jail  by 
forcibly  breaking  therefrom,  and  is  now  at 
targe,  a  fugitive  from  Justice,  all  of  which 
appears  from  the  affidavit  of  the  sheriff  of 
said  Garfield  county,  the  keeper  of  said  Jail, 
and  having  at  the  time  the  lawful  custody 
of  the  accused,  which  said  affidavit  Is  hereto 
attached,  marked  'Exhibit  A,'  and  made  a 
patt  of  this  motion.  Wherefore  the  Attor- 
ney General  says  that,  under  the  law  and  the 
rulings  of  this  court,  the  plaintiff  In  error 
has  forfeited  his  right  to  an  appeal,  and  in 
legal  effect  has  abandoned  the  same,  in  that 
he  now  refuses  to  submit  himself  to  under- 
go such  Judgment  as  may  be  rendered  here- 
in." Attached  to  said  motion,  as  "Exhibit 
A"  la  the  afSdavlt  of  S.  C.  Campbell,  sheriff 
of  Garfield  county,  the  material  part  of 
which  is  as  follows:  "S.  C.  Campbell,  of 
lawful  age,  l>elng  first  duly  sworn,  on  his 
oath  states:  That  he  is  the  duly  elected, 
qualified,  and  acting  sheriff  of  Garfield  coun- 
ty, OkL,  and  has  been  such  at  all  times  here- 
inafter mentioned.    That  oo  tbe  1st  day  of 


April,  1900,  one  Melvln  M.  JTacobs  was  sen- 
tenced to  life  Imprisonment  by  tbe  district 
court  of  Alfalfa  county,  Okl.,  and  thereafter 
was  committed  to  the  custody  of  affiant  as 
sheriff  of  Garfield  county,  pending  the  ap- 
peal of  said  Melvln  M.  Jacobs.  That  on  tbe 
Ist  day  of  April,  1910,  the  said  Melvln  M. 
Jacobs,  by  sawing  the  clasp  off  of  the  win- 
dow bars,  escaped  from  the  Oarfleld  county 
Jail  and  is  now  at  large  and  has  not  yet  by 
affiant  been  apprehended.  That  a  copy  of 
the  commitment  under  vehlch  affiant  haa 
held  the  said  Melvln  M.  Jacobs  is  hereto  at- 
tached and  made  a  part  of  this  affidavit" 

Upon  the  facts  stated  the  principles,  of 
law  are  the  same  as  In  the  case  of  T^ler  v. 
State,  8  Okl.  Cr.  — ,  104  Pac.  919,  whereto 
this  court  said:  "From  a  review  of  the  au- 
thorities we  are  convinced  that  It  is  no  part 
of  our  duty  as  an  appellate  court  to  con- 
sider or  review  the  Judgment,  orders,  and 
rulings  of  which  he  complains,  while  he  Is 
at  large  as  an  escaped  convict  Such  has 
been  the  uniform  holding  of  the  courts  of 
last  resort  in  other  Jurisdictions,  and  it  meets 
our  full  approval.  •  *  •  The  appellant 
by  escaping  from  Jail,  where  he  was  being 
held  pending  a  determination  of  his  appeal 
to  this  court,  has  voluntarily  withdrawn 
himself  from  "the  Jurisdiction  of  the  court 
So  far  as  he  has  any  right  to  be  heard  under 
the  Constitution,  and  the  statute  before  this 
court,  he  must  be  deemed  to  have  waived  it 
by  escaping  from  the  custody  of  the  law. 
Where  a  person  convicted  of  a  felony  has  es- 
caped from  the  custody  of  the  law,  no  order 
or  Judgment,  if  any  should  be  made,  can  be 
enforced  against  him,  and  appellate  courts 
will  not  give  their  time  to  proceedings  which, 
for  their  effectiveness,  must  depend  upon  the 
consent  of  an  escaped  convict  While  we 
find  no  express  provision  of  our  statute  au- 
thorizing a  dismissal  of  an  appeal  in  a  crim- 
inal case  for  the  reason  stated  In  the  pres- 
ent motion,  we  are  of  opinion  that  the  ap- 
pellant by  bis  own  act  has  waived  the  right 
to  have  bis  case  considered  and  determined. 
In  this  conclusion  we  are  sustained  by  the 
authorities  quoted,  and  many  others." 

The  doctrine  of  the  Tyler  Case  is  approv- 
ed, and  on  the  authority  of  that  case  tbe 
motion  of  the  Attorney  General  to  dismiss 
the  appeal  is  sustained,  and  the  ease  remand- 
ed to  the  district  court  of  Alfalfa  county, 
with  direction  to  have  the  Judgment  and 
sentence  carried  into  execution. 

FURMAN,  P.  J.,  and  KICHAEDSON,  J^ 
concur. 
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(3  OU.  Cr.  «St) 

BOXD  T.   STATE. 

(Criminal  Coort  of  Appeals  of  Oklahoma.    April 

26,  1910.) 

(ByXtaltua  Ay  the  Oovrt.) 

1.  GKuaiTAi,  Law  (|  303*)  — Death  of  De- 
nNDAKT— Abatemsmt  ot  Fbosecution. 

In  a  criminal  action,  the  purpose  of  the 
proceeding  being  to  punish  the  defendant  in 
person,  the  action  must  necessarily  abate  upon 
his  death. 

iBA.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  I  808.*] 

2.  FlHES  (I  17%*)— Dkath  ot  DrarKWDANX— 

AbAIEUERT  of  FBOBIOnTIOH. 

A  judgment  of  conviction  against  a  defend- 
ant pending  on  appeal  to  the  Criminal  Court  of 
Appeals  is  abated  by  the  death  of  the  defend- 
ant, and  cannot  be  enforced  against  liis  personal 
representative. 

[Ed.  Note.— For  other  cases,  see  Fines,  Dec. 
Dig.  1 17%  ;*  Criminal  Law,  dent  Dig.  J  2701.] 

Appeal  from  Pottawatomie  County  Court; 
B.  D.  Reasor,  Judge. 

Plm  Boyd  was  convicted  of  an  illegal  sale 
of  liquor,  and  brings  error.  Order  that  the 
proceedings  abate. 

T.  O.  Cutllp,  for  plaintiff  in  error.  Fred 
S.  Caldwell,  for  the  State. 

DOYLB,  J.  Plaintiff  in  error  was  convict- 
ed in  the  county  court  of  Pottawatomie 
county  for  a  violation  of  the  prohibition  law 
and  sentenced  to  pay  a  fine  of  $200  and 
costs  and  be'  confined  for  30  days  In  the 
county  jail,  and,  failing  to  pay  said  fine  and 
costs,  that  he  be  further  so  confined  one  day 
for  each  dollar  thereof.  From  which  judg- 
ment he  appealed  by  filing  In  this  court  No- 
vember 25,  1909,  his  petition  in  error  with 
case-made  attached. 

Since  the  appeal  waa  taken,  and  before  the 
final  submission  of  the  cause,  to  wit,  Febru- 
ary 22,  1910,  be  departed  this  life.  His 
death  having  been  suggested,  the  proceedings 
abate,  and  no  decision  upon  the  merits  of 
the  appeal  will  be  rendered.  A  civil  action 
does  not  abate  by  the  death  of  a  party  If 
the  cause  of  action  survive  or  continue,  but 
In  a  criminal  action  the  sole  purpose  of  the 
proceedings  is  to  enforce  the  criminal  law 
and  punish  the  person  found  guilty  of  a  vio- 
lation thereof.  The  personal  representative 
of  the  deceased  is  not  responsible  for  the  al- 
leged violation  of  the  law  by  the  defendnut 
during  his  lifetime,  and  cannot  be  required 
to  satisfy  the  judgment  rendered  against 
blm.  It  Is  only  the  person  adjudged  guilty 
who  can  be  punished,  and  a  judgment  can- 
not be  enforced  when  the  only  subject-matter 
upon  which  it  can  operate  has  ceased  to  ex- 
ist O'Sullivan  v.  People,  144  111.  004,  82  N. 
E>.  192,  20  L.  R.  A.  143 ;  Uerrlngton  v.  State, 
S3  Ga.  652.  In  each  of  these  cases  the  de- 
fendant died  after  the  cause  had  been  sub- 
mitted to  the  appellate  court  for  decision, 
and  the  right  to  continue  them  in  the  name 


of  a  personal  rqtresentative  of  the  deceased 

was  denied;  the  courts  refusing  to  proceed 
further  in  the  matter  or  pronounce  any  de- 
cision in  the  case.  In  the  case  of  March  v. 
State,  6  Tex.  App.  450,  the  court  said:  "We 
are  of  opinion,  then,  that  in  a  criminal 
prosecution,  when  the  accused  has  taken  an 
appeal  in  the  manner  prescribed  by  law,  the 
proceeding  is  still  pending  and  undetermin- 
ed until  the  appeal  shall  have  been  decided; 
and  that,  in  case  the  appellant  die  whilst  the 
appeal  Is  pending  and  undetermined,  the 
prosecution  or  the  criminal  action  does  not 
survive,  but,  on  the  death  of  the  appellant 
pending  the  appeal,  the  prosecution  abates 
in  toto,  whatever  be  the  judgment  appealed 
from."  In  a  criminal  action,  the  purpose  of 
the  proceeding  being  to  punish  the  defend- 
ant in  person,  the  action  must  necessarily 
abate  upon  his  death. 

It  la  therefore  considered  that  the  proceed- 
ings in  this  action  do  abate,  and  it  Is  ao  or- 
dered. 

FURMAN,  P.  J.,  and  RICHARDSON,  J., 

concur. 


(3  Okl.  Cr.  SM) 
Eh:  parte  MOODT. 
(Criminal  Court  of  Appeals  of  (Mclahoma. 
Mai«h  28,  1910.) 

(SyUabui  Iv  the  Court.) 

Justices  of  the  Peace  (5  39*)— Jurisdiction. 
A  justice  of  the  peace  is  without  jurisdic- 
tion to  try  any  action  against  any  officer  for 
misconduct  in  ofiSce. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S  137 ;  Dec.  Dig.  f  39.*] 

Application  by  W.  O.  Moody  for  writ  of 
habeas  corpus.  Writ  granted,  and  defend- 
ant discharged. 

On  the  12th  day  of  January,  1910,  the 
county  attorney  of  Woodward  county,  Okl., 
filed  the  following  Information  against  W.  O. 
Moody,  before  B.  B.  Smith,  Esq.,  a  justice  of 
the  peace  for  the  city  of  Woodward:  "Stale 
of  Oklahoma,  Woodward  County.  Informa- 
tion. In  Justice  Court  before  B.  B.  Smith, 
Justice  of  the  Peace  for  City  of  Woodward, 
Woodward  County,  Oklahoma.  State  of  Ok- 
lahoma V.  W.  O.  Moody,  County  Weigher. 
In  the  Name  and  by  the  Authority  of  the 
State  of  Oklahoma:  Now  comes  B.  F.  WU- 
lett,  county  attorney,  in  and  for  the  state  and 
county  aforesaid,  and  gives  the  court  to  know 
and  be  Informed  that  one  W.  O.  Moody,  coun- 
ty weigher,  late  of  the  county  of  Woodward 
and  state  of  Oklahoma,  on  the  11th  day  of 
January  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  ten,  at  and  within 
the  said  county  and  state,  did  then  and  there, 
being  the  duly  elected,  qualified,  and  acting 
county  weigher  of  Woodward  county,  Okla- 
homa, unlawfully,  willfully,  while  acting  as 
county  weigher,  weigh  one  wagon  load  of 
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el^t  hogs  Incorrectiy  for  one  K.  D.  lively, 
by  then  and  there  weighing  the  said  load  of 
eight  hogs  at  one  thousand  sixty-five  pounds, 
when  in  fact  and  in  truth  the  said  load  of 
eight  hogs  weighed  only  one  thousand  fifteen, 
contrary  to  the  form  of  the  statute  In  such 
case  made  and  provided  and  against  the 
peace  and  dignity  of  the  state  of  Oklahoma. 
B.  P.  Wlllett,  County  Attorney."  A  warrant 
was  Issued  on  this  information  and  the  said 
Justice  of  the  peace  was  preparing  to  place 
the  defendant  upon  trial  on  said  charge.  A 
writ  of  habeas  corpus  was  applied  for  upon 
the  ground  that  said  justice  of  the  peace  Is 
without  jurisdiction  to  try  and  determine 
said  cause. 

David  P.  Marum,  for  petitioner. 

FURMAN,  P.  J.  (after  stating  the  tacts  as 
above).  Section  12  of  article  7  of  the  Con- 
stitution, among  other  things,  provides  that 
the  county  court  shall  not  have  jurisdiction 
in  any  action  against  officials  for  misconduct 
In  office,  and  shall  have  appellate  jurisdic- 
tion of  the  judgments  of  justices  of  the  peace 
in  misdemeanors.  Section  14  of  article  7 
provides  that  upon  such  appeals  from  justice 
courts  the  trial  shall  be  de  novo  on  questions 
both  of  law  and  of  fact  Section  18  of  article 
7  of  the  Constitution  is  as  follows:  "The 
office  of  justice  of  the  peace  Is  hereby  creat- 
ed, and,  until  otherwise  provided  by  law, 
courts  of  justices  of  the  peace  shall  have, 
coextensive  with  the  county,  jurisdiction  as 
examining  and  committing  magistrates  in  all 
felony  cases,  and  shall  have  jurisdiction, 
concurrent  with  the  county  court,  in  civil 
cases  where  the  amount  Involved  does  not 
exceed  two  hundred  dollars,  exclusive  of  in- 
terest and  costs,  and  concurrent  jurisdiction 
with. the  county  court  in  all  misdemeanor 
cases  in  which  the  punishment  does  not  ex- 
ceed a  fine  of  two'  hundred  dollars  or  im- 
prisonment in  the  county  jail  for  not  exceed- 
ing thirty  days,  or  both  such  fine  and  im- 
prisonment; but  justices  of  the  peace  shall 
In  no  event  have  jurisdiction  in  actions  for 
libel  and  dander.    Until  otherwise  provided 


by  law,  appeals  shall  be  allowed  from  judg- 
ments of  the  court  of  justices  of  the  peace 
in  all  civil  and  criminal  cases  to  the  county 
court  in  the  manner  now  provided  by  the 
laws  of  the  territory  of  Oklahoma  governing 
appeals  from  the  courts  of  justices  of  the 
peace  to  the  district  court.  In  cities  of  more 
than  two  thousand  and  five  hundred  lnhal>- 
itauts,  two  justices  of  the  peace  shall  be 
elected." 

The  prohibition  contained  in  the  Constita- 
tlon  against  the  exercise  by  the  county  court 
of  jurisdiction  in  actions  against  officers  for 
misconduct  in  office  is  not  limited  to  actions 
for  the  removal  of  such  officers  from  the  po- 
sitions which  they  occupy  on  account  of  the 
official  misconduct,  but  extends  to  and  in- 
cludes any  and  all  actions  against  such  of- 
ficers for  misconduct  in  office,  it  matters  not 
what  the  nature  of  the  action  or  the  punish- 
ment inflicted  may  be.  It  certainly  will  not 
be  claimed  that  the  justices  of  the  peace 
have  superior  jurisdiction  to  that  enjoyed 
by  county  courts.  If  a  justice  of  the  peace 
can  try  an  officer  for  official  misconduct, 
what  would  become  of  the  case  in  the  event 
of  a  conviction  and  appeal  to  the  county 
court?  How  could  that  court  try  a  case  de 
novo  on  appeal  of  which  it  had  no  Jurisdic- 
tion? Any  statute  attempting  to  give  juris- 
diction to  the  county  courts  or  justices  of 
the  peace  to  try  such  cases  would  be  uncon- 
stitutional and  void.  Such  jurisdiction  is  In 
district  courts  Justices  of  the  peace  have 
the  power  to  sit  as  examining  and  commit- 
ting magistrates  in  felony  cases  only.  As  the 
act  of  official  misconduct  charged  against 
this  defendant  Is  not  a  felony,  the  Justice 
court  did  not  have  jurisdiction  over  the  of- 
fense charged  as  an  examining  magistrate. 

The  writ  of  habeas  corpus  is  therefore 
granted  as  prayed  for,  and  it  is  ordered  that 
the  defendant  foe  released  from  custody  on 
said  charge,  and  that  said  justice  court  be 
directed  to  dismiss  'the  case  therein  pending 
against  him. 

DOTIiE  and  0°V7EN,  JJ„  coneni; 
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(6S  Wash.  19t) 

In  n  STATLEB'S  ESTATE. 

(SnpTente  Court  of  Washington.    April  29, 
1010.) 

1.  Wills  (|  405*)— Pbobatb— CoNTESi^-Coars 
jlkd  Expenses. 

The  costs  and  ezi>eii8eB  of  the  contest  of  a 
will  are  not  a  claim  against  the  estate  in  its 
broad  sense,  though  thej  are  collectible  out  of 
the  estate,  where  the  will  is  annulled,  because 
the  statute  (Rem.  &  Bal.  Code,  {  1313)  expressly 
makes  them  so. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  880;    Dec.  Dig.  i  405.*] 

2.  Witis  (8  411*)— Pbobatb— Contest— Costs 

— BXPENSES—OOIXECTION. 

Where  a  nuncupatWe  will  offered  for  pro- 
bate was  declared  void,  the  costa  and  expenses 
of  the  proceeding  could  be  entered  as  a  judg- 
ment against  the  estate  in  the  decree  setting 
aside  the  will,  and  it  does  not  make  the  pro- 
ceeding to  reooTer  costs  and  expenses  of  the 
contest  an  independent  action  merely  because 
the  court  set  the  matter  down  for  separate  hear- 
ing, and  directed  that  the  administrator  be 
given  notice  and  an  opportunity  to  contest  the 
amount  of  the  allowance,  if  he  so  desired. 

[Ed.  Note.— For  other  cases,  see  Willa,  Cent. 
Dig.  I  889;    Dee.  Dig.  i  411.*] 

8.  Wnjj  (g  406*)— Pbobat»— Contest— Costs 

AND  Expenses— Bond. 

The  proceeding  being  but  a  continuation  of 
the  proceeding  to  annul  the  purported  nuncupa- 
tive will,  contestant  was  not  required  to  fur- 
nish bond  for  costs. 

Bd.  Note.— For  other  cases,  see  Wills,  Cent. 

if.  {  885;   Dec.  Dig.  i  40&*] 

4.  Wnxs  (i  406*)— Pbobatb—Oontebp— Costs 

AND  Expenses— "Benefit." 

Where  a  will  offered  for  probate  is  con- 
tested, the  "benefit"  derived  therefrom  inures  to 
the  successful  claimants,  which  is  the  benefit 
contemplated  by  the  rule  making  the  expenses 
payable  out  of  the  estate  as  a  benefit  thereto. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §{  879,  880;  Dec.  Dig.  i  405.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  1,  pp.  760-762.] 

ft,  Wnxs  (J  408*)— Pbobaib— CONTEST— Costs 

AND  Expenses. 

The  allowance  of  expenses  of  the  contest  of 
a  will  offered  for  probate  is  governed  by  Rem. 
&  Bol.  Code,  g  1313,  which  provides  that,  if  a 
will  be  annulled,  the  party  who  shall  have  re- 
sisted the  revocation  shall  pay  the  costs  and 
expenses  of  the  proceedings  out  of  the  property 
of  decedent,  and  fixes  no  limitations,  but  con- 
templates the  allowance  of  the  actual  costs,  and 
such  ext>en8e8  incurred  in  the  prosecution  or  de- 
fense of  a  will  as  are  necessary  and  reasonable, 
and  not  by  section  481,  allowing  certain  costs  as 
an  attorney's  fee. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  g  886;   Dec.  Dig.  |  408.*] 

Department  1.  Appeal  from  Superior  Court, 
Spokane  Coonty;  B.  H.  SoUlvan,  Judge. 

ProceedinsB  for  probate  of  a  purported 
will  of  Lawrence  Statler.  The  will  was  de- 
nied probate,  and  from  an  order  awarding 
contestant  costs  and  expenses,  J.  B.  Mullen, 
administrator,  appeals.    Affirmed. 

O.  C.  Moore  and  W.  H.  Winfree,  (or  ap- 
pellant W.  S.  Lewis  and  Joseph  Bosslow, 
for  respondent. 


FULLBBTON,  J.  Lawrence  Statler  died 
In  Spokane  county  on  January  24,  1908,  leav- 
ing estate  therein  consisting  of  real  and  per- 
sonal property.  Shortly  thereafter  certain 
persons  petitioned  the  court  of  that  county 
to  admit  to  probate  what  was  alleged  to  be 
the  nuncupative  will  of  the  deceased.  After 
notice  given  one  0.  I/Ohan,  as  German  con- 
sul  and  as  attorney  in  fact  for  certain  heirs 
of  the  deceased,  appeared  and  contested  the 
validity  of  the  will  and  its  admission  to  pro- 
bate. On  the  hearing ,  the  court  adjudged 
and  decreed  the  will  to  be  null  and  void  as 
the  last  will  and  testament  of  the  deceased, 
and  denied  its  admission  to  probate.  In  its 
decree  the  court  ordered  that  "the  matter  of 
awarding  costs  and  expenses.  Including  at- 
torney's fees,  to  contestants"  be  continued 
to  a  day  certain,  and  that  the  contestant 
serve  upon  the  administrator  of  the  estate 
bis  application  for  such  an  order,  and  a  cita- 
tion to  the  administration  requiring  him  to 
appear  and  show  cause  why  the  application 
should  not  be  granted.  The  application  and 
citation  were  filed  and  served  as  directed, 
and  on  the  return  day  the  administrator  ap- 
peared specially,  and  moved  to  quash  the 
same  on  the  ground  that  the  process  by 
which  It  was  sought  to  bring  him  into  court 
was  insufficient  to  give  the  court  jurisdic- 
tion of  his  person  or  the  subject-matter  of 
the  controversy.  The  motion  to  quash  was 
denied  by  the  court,  whereupon  the  adminis- 
trator, "reserving  all  rights  under  the  spe- 
cial appearance  heretofore  made,  and  not 
waiving  his  special  appearance,  and  protest- 
ing against  being  compelled  to  proceed  fur- 
ther," moved  that  the  applicant  be  required 
to  furnish  a  bond  as  security  for  such  costs 
as  might  be  awarded  against  blm  should  he 
be  unsuccessful  in  bis  application.  This  mo- 
tion was  also  denied.  The  administrator 
thereupon,  still  reserving  his  special  appear- 
ance, demurred  to  the  application,  which  de- 
murrer being  overruled,  he  answered  to  the 
merits.  On  the  hearing  the  court  awarded 
the  contestant  $124  as  costs,  and  $750  attor- 
ney's fees,  and  the  administrator  prosecuted 
this  appeal. 

The  appellant  contends  that  the  expenses 
and  attorney's  fees  sought  to  be  recovered 
by  the  respondent  constitute  what  Is  denom- 
inated In  the  statute  a  claim  against  the  es- 
tate of  the  deceased,  and  before  a  proceeding 
at  law  will  lie  to  recover  them,  they  must  be 
presented  to  the  administrator  as  a  claim  for 
allowance  or  rejection,  and,  further,  that 
should  the  claim  be  rejected  by  the  adminis- 
trator, and  a  proceeding  begun  to  establish 
the  same,  the  proceeding  must  be  an  ordi- 
nary civil  action  at  law,  in  which  the  ad- 
ministrator is  brought  into  court  by  the  serv- 
ice of  a  summons  as  in  civil  actions  general- 
ly. But  we  are  unable  to  agree  with  these 
contentions.  The  costs  and  expenses  of  con- 
testing the  probate  of  a  will  are  not  a  claim 
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against  the  estate  of  the  deceased  In  Its 
broad  sense.  Tbe  deceased  did  not  incur 
them,  nor  can  they  be  in  any  sense  his  ob- 
ligations. They  are  collectible  out  of  his  es- 
tate simply  because  the  statute  makes  them 
so.  Rem.  &  Bal.  Code,  I  1313;  State  ex  rel. 
Richardson  v.  Superior  Court  of  King  Coun- 
ty, 28  Wash.  677,  69  Pac.  375.  In  this  In- 
stance they  might  properly  have  been  enter- 
ed as  a  judgment  against  the  estate  In  the 
decree  setting  aside  and  annulling  the  will, 
and  It  does  not  make  the  proceeding  an  inde- 
pendent action  merely  because  the  court  set 
the  iflatter  down  for  a  separate  hearing,  and 
directed  that  the>  administrator  be  given 
notice  and  an  opportunity  to  contest  the 
amount  of  the  allowance.  If  he  so  desired. 
There  was  therefore  no  mistake  in  the  form 
of  the  proceeding,  and  tbe  motion  to  quash 
was  properly  overruled.  The  cases  of  Barto 
V.  Stewart,  21  Wash.  605,  59  Pac.  480.  and 
In  re  Sullivan's  Estate,  36  Wash.  217,  78  Pac 
945,  cited  by  the  appellant,  do  not  sustain 
his  position.  In  the  first-cited  case  the  court 
was  speaking  of  claims  that  were  incurred 
by  the  deceased  in  his  lifetime,  not  expenses 
incurred  after  his  death  in  protecting  the 
estate  against  unfounded  claims;  and  In  the 
-second  the  question  was  as  to  the  validity  of 
certain  allowance  made  by  the  court  px 
parte,  and  the  po'nt  decldfd  could  only  be  In 
point  in  case  we  should  hold  this  order  to  be 
an  ex  parte  order,  made  without  Jurisdiction 
on  the  part  of  the  court.  For  the  reason 
that  this  proceeding  Is  but  a  continuation  of 
the  proceeding  brought  to  annul  and  cancel 
the  purported  nuncupative  ivlll.  It  was  not 
required  that  the  respondent  furnish  a  bond 
as  security  for  costs. 

The  appellant  next  contends  that  the  re- 
spondent's services  were  without  value  to 
the  estate,  and  hence,  since  the  claim  Is  bas- 
ed upon  benefits  to  the  estate,  there  can  be 
no  recovery.  Considering  the  estate  as  an 
entity  apart  from  the  Interests  of  Its  bene- 
ficiaries. It  Is  probably  a  legitimate  argu- 
ment to  say  that  It  can  make  no  difference 
whether  the  property  of  the  estate  Is  taken 
by  one  set  of  claimants  or  by  another.  But 
we  do  not  understand  that  this  Is  what  Is 
meant  by  benefiting  the  estate.  The  contest 
Is  made  by  one  set  of  claimants  against  an- 
other, and  the  benefit  derived  therefrom  in- 
ures to  the  successful  claimants,  and  this 
we  think  Is  the  benefit  contemplated  by  the 
rule.  Since  the  expenses  when  allowed  re- 
duce tbe  residuary  share  of  the  successful 
claimants,  they  might  justly  complain  If  no 
gain  was  derived  by  them  by  the  contest, 
but  when  the  contest  results  in  their  gain, 
clearly  it  furnishes  a  sufficient  consideration 
for  the  allowance  contemplated  by  the  stat- 
ute. 

Lastly  the  appellant  argues  that  tbe  allow- 
ance when  made  cannot  exceed  the  amount 
allowed  as  costs  by  tbe  general  statutes. 


Rem.  &  Bal.  Code,  {  481.  We  think,  bow- 
ever,  that  tbe  allowance  is  governed  by  the 
special  statute.  Id.  i  13ia  True,  the  phras- 
es used  are  general,  "fees  and  expenses," 
"cost  and  expenses,"  etc.,  and  no  limita- 
tions are  fixed,  yet  we  think  it  contemplates  ' 
the  allowance  of  the  actual  court  costs,  and 
such  expenses  Incurred  in  the  prosecution  or 
defense  of  the  will  as  are  reasonable  and 
necessary.  It  is  not  argued,  as  we  under- 
stand the  record,  that  the  allowances  In  this 
instance  were  not  so. 
The  judgment  la  affirmed. 

RUDKIN,   a   J.,   and   CHADWICK   and 
GOSEJ,  JJ.,  concur. 


sg  Wash.  1«) 

EICHBADM  V.  CALDWELL  BROS.  CO. 

(Supreme  Court  of  Waabington.     April  22, 
1910.) 

1.  Sales  (f  179*)— Goods  Obdbbed  and  De- 
UVBBED  —  Difference  —  Acceptahcb  — 
Waiver. 

Where  a  pump  weighing  35,000  pounds  was 
ordered,  and  the  one  delivered  only  weighed  27,- 
40O  pounds,  by  accepting  the  latter  pump  the 
buyer  only  waived  its  rieht  to  insist  upon  tbe 
delivery  of  a  pump  weighing  35,000  pounds,  bat 
did  not  waive  the  right  to  any  resulting  damages 
sustained. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  St  456-468;  Dec  Dig.  $  179.'] 

2.  Sales  (8  428*)— Goods  Ordered  akd  De- 
uvERED — Difference  iw  Value— How  Re- 
covered—Recoupment. 

In  an  action  for  the  price  of  a  pump,  wher« 
tbe  pump  ordered  was  to  weigh  35,000  poun^ 
and  a  pump  only  weighing  27,400  pounds  was 
actually  received,  if  it  was  less  valuable  than 
tbe  one  ordered,  defendant  could  recover  dam- 
ages for  such  difference  in  value  by  recoupment, 
Init  if  it  was  equally  valuable,  no  damages  re- 
sulted. 

[Ed.  Note. — For  other  cases,  see  Sales,  Ceot. 
Dig.  $f  1214-1223;    Dec  Dig.  8  428.*] 

3.  Sales  (S  358*)- Action  for  Price— Evi- 
dence— Competency. 

In  an  action  for  the  price  of  a  pump,  where 
at  the  time  the  order  was  given  the  parties  did 
not  know  the  actual  weight  of  a  pump  of  the 
capacity  ordered,  evidence  disclosing  such  lack 
of  knowledge  was  competent,  not  to  vary  the 
terms  of  the  written  contract,  but  as  bearing 
upon  any  Information  tbe  parties  had  at  that 
time  as  to  whether  a  certain  weight  was  neces- 
sary to  insure  the  stipulated  capacity  and  pow^r. 
[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  i  358.*] 

4.  Sales  (8  442*)  —  Breach  of  Contract  — 
Damages— Gains  Prevented— Losses. 

A  buyer,  injured  by  the  breach  of  the  sell- 
er's contract  to  manufacture,  sell,  and  deliver 
personal  property  within  a  specified  time,  can 
recover  damages,  including  gains  prevented  and 
losses  sustained;  but  the  damages  must  be  ac- 
tual and  certain,  and  be  such  a  loss  as  might 
be  expected  to  actually  follow  or  directly  result 
from  the  breach. 

[Ed.  Note.— For  other  cases,  see  Salea,  Gent. 
Dig.  8§  1284-1301;   Dec  Dig.  S  442.*] 

5.  Sales  (8  442*)— Delat  in  Shipment— Dam- 
ages— Rental  Value. 

In  an  action  for  tbe  price  of  a  pump,  where 
shipment  was  delayed  56  days,  and  def«nd«Dk 
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demanded  tite  rental  valne  of  the  pomp  for  that 
time,  where  there  waa  nothing  to  siiovr  that  Bnch 
damage  could  have  been  contemplated  by  the 
parties,  or  that  damage  was  actually  sustained, 
but  the  evidence  showed  that  the  pump  was  re- 
ceived before  defendant  was  ready  to  or  could 
use  it,  he  sustained  no  actual  loss  as  tlie  lesult 
of  the  delay,  and  could  not  recover. 

[£<d.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  {$  1284-1301 ;   Dec.  Dig.  f  442.*] 

Department  2.  Appeal  from  Saperior 
Court,  King  County ;  Boyd  J.  Tallmon,  Judge. 

Action  by  J.  V.  Bichbaum  against  the  Cald- 
well Bro&  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    AfSrmed. 

Shank  &  Smith,  for  appellant  Charles  M. 
Baxter,  for  respondent. 

CROW,  J.  This  action  was  commenced  by 
J.  V.  Elchbaum  against  Caldwell  Bros.  Com- 
pany, a  corporation,  to  recover  $3,ii90,  and  in- 
terest, for  a  turbine  pump  sold  and  delivered 
to  defendant  by  H.  K.  Worthlngton,  a  corpo- 
ration, plaintiff's  assignor.  From  a  Judgment 
in  plaintitTs  favor,  the  defendant  has  ap- 
pealed. 

The  claim  was  assigned  to  Bichbaum  for 
collection;  he  being  the  agent  of  H.  R.  Worth- 
lngton, the  vendor  corporation  and  real  party 
In  interest,  hereinafter  designated  as  the  re- 
spondent The  appellant  after  alleging,  that 
the  pump  was  to  weigh  35,000  pounds,  that 
it  was  to  be  shipped  within  eight  weeks  after 
August  11,  1906,  that  respondent  failed  to 
make  any  shipment  until  December  1,  1906, 
and  that  an  inferior  pump  of  lighter  weight 
and  construction,  worth  $1,500  less  than  the 
one  ordered,  was  then  shipped,  further  al- 
leged: "That  because  of  the  delay  of  the 
said  Worthlngton  In  furnishing  any  pump  at 
all  and  his  then  furnishing  only  a  pump  of 
the  sort  and  value  hereinabove  set  out,  the 
defendant  Is  damaged  in  the  sum  of  $4,300, 
which  Is  In  excess  of  the  plaintiff's  total 
claim."  The  appellant  contends  that  the 
trial  court  erred  in  admitting  evidence  to 
show  that  it  should  be  estopped  from  inter- 
posing any  claim  for  damages;  the  respondent 
having  failed  to  plead  an  estoppel.  Although 
it  appears  that  the  trial  court  admitted  the 
evidence  and  regarded  it  as  material,  we  will 
not  discuss  Its  competency;  for  assuming, 
without  deciding,  that  It  was  Incompetent 
and  eliminating  it  from  our  consideration,  we 
bare  nevertheless  concluded  that  upon  the 
competent  evidence  the  judgment  must  be  af- 
firmed. The  cause  is  now  before  us  for  trial 
de  novo  upon  the  competent  evidence,  and  we 
will  so  consider  It ;  there  being  no  contention 
that  any  competent  evidence  was  improperly 
excluded.  We  find  that  on  Monday,  August 
13, 1906,  the  appellant  executed  the  following 
order:  "The  Caldwell  Bros.  Co.  Machinery 
Merchants.  Date  of  order  Aug.  13,  '06.  To 
be  shipped  Seattle,  Wash.  Mr.  J.  T.  Bich- 
baum, Mgr.  H.  R.  Worthlngton  Pump  Co., 
Alaska  BIdg.,  Seattle.    Gentlemen:  Please  en- 


ter our  order  for  shipment  upon  above  terms. 
Ship  to  ourselves  at  Seattle,  Route  N.  T.  C, 
Lake  Shore,  C,  M.  St  P.  &  U.  P.  One  4- 
stage  Turbine  pump  with  a  capacity  of  4,000 
gals,  per  minute,  designed  for  head  430  ft 
under  conditions  as  explained  to  Mr.  Bich- 
baum with  brass  impellers  and  shaft;  In- 
structions later  as  to  whether  this  pump  will 
be  belt  or  rope  driven.  Shipment  eight  weeks 
from  Aug.  11th,  1906.  Guaranteed  weight 
35,000  lbs.  Confirmation  of  verbal  order  giv- 
en you  by  Mr.  Mather.  The  Caldwell  Broth- 
ers Co.,  by  John  Mather,  General  Manager. 
OFK — J."  That  on  the  preceding  Saturday 
the  probable  weight  of  the  pump  was  dis- 
cussed with  reference  to  Its  capacity,  and 
with  reference  to  the  freight  charges.  That 
the  respondent  had  not  theretofore  manufac- 
tured a  pump  of  the  capacity  contemplated. 
That  not  knowing  its  probable  weight,  the 
parties  agreed  upon  35,000  pounds  as  guaran- 
teed in  the  order.  That  the,  respondent  did 
not  manufacture  the  pump  within  the  time 
agreed.  That  on  November  20,  190C,  appel- 
lant's president  called  upon  the  respondent 
in  New  York  City,  and,  learning  that  the 
manufacture  of  the  pump  had  not  yet  been 
commenced,  without  expressly  waiving  any 
rights,  then  urged  the  respondent  to  manu- 
facture and  ship  it  as  soon  as  possible.  That 
respondent  did  so,  making  the  shipment  on 
Decembo:  1,  1906.  That  it  reached  Seattle 
56  days  later  than  it  would  had  it  been  ° 
shipped  at  the  time  stipulated.  That  the  ap- 
pellant received  the  pump,  but  was  unable  to 
install  or  use  it  for  several  days  thereafter, 
as  a  necessary  concrete  foundation  had  not 
been  prepared  to  receive  It  That  before  re- 
ceiving the  pump  appellant  learned  from  the 
bill  of  lading  and  other  sources  of  informa- 
tion that  it  weighed  not  more  than  27,400 
pounds.  That  in  a  letter  written  to  respond- 
ent on  December  31,  1906,  appellant  com- 
plained of  the  light  weight  as  affecting  freight 
charges,  but  said:  "If  the  pump  will  perform 
the  work  required  of  it  good  and  well." 
That  the  pump,  although  lighter  In  weight 
did  perform  the  work  required  of  It  That 
it  possessed  the  power,  capacity,  and  func- 
tions contemplated  by  the  written  order. 
That  It  was  not  less  valuable  than  a  similar 
pump  weighing  35,000  pounds,  and  that  the 
appellant  sustained  no  damage  by  reason  of 
delay  in  shipment 

Although  no  estoppel  was  pleaded,  the  trial 
-court  held  the  appellant  was  estopped  from 
claiming  damages,  because  it  knew  the  actual 
weight  before  receiving  the  pump,  and  be- 
cause it  urged  the  respondent  to  manufac- 
ture and  ship  the  pump  after  the  time  for 
shipment  had  expired.  If  the  appellant  did 
in  fact  sustain  damages  resulting  from  light 
weight,  it  was  entitled  to  receive  the  pump 
actually  shipped,  and  when  shipped,  recoup 
its  losses  by  pleading  its  damages  in  this  ac- 
tion.   By  accepting  a  pump  of  lighter  weight 
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It  onl7  waived  Its  right  to  insist  upon  the  de- 
livery of  a  pump  weighing  35,000  pounds  as 
guaranteed,  but  did  not  waive  Its  right  to 
any  resulting  damages  which  It  sustained. 
In  other  words.  If  the  pump  weighing  27,400 
IKvunds,  and  actually  received,  was  less  valu- 
able than  a  similar  pump  weighing  35,000 
IioandB,  appellant  was  entitled  to  recover  such 
difference  in  value  by  recoupment  In  this  ac- 
tion. If,  however,  it  was  equally  valuable, 
notwithstanding  its  lighter  weight,  no  dam- 
ages resulted,  and  no  recovery  therefor  could 
be  sustained.  At  the  time  the  order  was  giv- 
en the  parties  did  not  know  the  actual  weight 
of  a  pump  of  the  capacity  desired  and  or- 
dered. Evidence  admitted  disclosing  such 
lack  of  knowledge  was  competent,  not  to  vary 
the  terms  of  the  written  contract,  but  as 
bearing  upon  any  information  the  parties 
bad,  at  the  date  of  the  order,  as  to  whether 
85,000  pounds  weight  was  necessary  to  in- 
sure the  stipulated  capacity  and  power;  ap- 
pellant having  waived  the  warranty  as  to 
weight  by  receiving  the  lighter  pump.  If  the 
lighter  pump  actually  performed  every  func- 
tion required  of  a  pump  of  the  weight  or- 
dered, and  was  equally  serviceable,  durable, 
and  sound,  it  was  also  equally  valuable,  and 
no  damage  resulted.  Applying  this  test,  it 
appears  from  the  evidence  that  the  pump  re- 
ceived was  as  valuable  as  the  one  ordered. 
This  being  true,  the  appellant,  having  re- 
ceived it,  cannot  now  recover  damages  for  its 
shortage  in  weight;  the  warranty  as  to  weight 
being  waived. 

Shipment  of  the  pump  was  delayed  for  56 
days.  Appellant  offered  evidence  to  show 
that  the  fair  rental  value  of  the  pump  was 
$50  per  day,  and  now  claims  $2,600  damages 
for  rentals  lost  A  vendee,  injured  by  the 
breach  of  a  vendor's  contract  to  manufac- 
ture, sell,  and  deliver  personal  property  with- 
in a  epeclfied  time,  is  entitled  to  recover  dam- 
ages therefor,  including  gains  prevented,  as 
well  as  losses  sustained;  but  such  damages  to 
be  recoverable  must  be  actual  and  certaii^, 
and  must  constitute  such  a  loss  as  might  be 
expected  to  naturally  follow,  or  directly  re- 
sult, from  the  breach.  Mr.  Mechem,  at  sec- 
tion 1757  of  bis  work  on  Sales,  citing  nadley 
V.  Bazendale,  9  Exch.  341,  and  Griffin  v. 
Colver,  16  N.  Y.  480,  69  Am.  Dec.  718,  leading 
cases,  says:  "The  general  rule  governing  the 
allowance  of  damages  for  breach  of  con- 
tract generally  has  in  view  the  two  condi- 
tions referred  to  in  the  preceding  section.  As 
stated,  in  substance,  in  the  famous  English 
case  of  Hadley  v.  Baxendale,  and  in  the 
American  case  of  Griffin  v.  Colver,  that  rule 
is  this:  The  party  who  has  broken  his  con- 
tract is  liable  to  make  compensation  to  the 
other  for  all  such  losses  resulting  from  that 
breach  as  are  either:  (1)  Tlie  ordinary,  the 
usual,  the  commonly  to  be  expected  conse- 
quences of  such  a  breach  of  such  a  contract ; 
or  (2)  the  peculiar  or  unusual  consequences  of 


the  breach  of  the  particular  contract  in  ques- 
tion, if,  under  the  circumstances,  it  can  fair- 
ly  be  said  that  both  parties  had  those  conse- 
quences in  their  contemplation,  at  the  time 
the  contract  was  made,  as  a  probable  result 
of  its  breach,  and  if  those  unusual  conse- 
quences are  neither  uncertain  in  their  nature 
nor  remote  as  to  their  cause."  Appellant's 
claim  for  rentals  comes  within  the  second 
class,  but  there  is  not  any  competent  evidence 
in  the  entire  record  showing,  or  tending  to 
show,  that  the  respondent  was  advised  of,  or 
had  the  least  intimation  of,  the  disposition 
or  use  the  appellant  intended  to  make  of  the 
pump.  Lowensteln  v.  Chappell,  30  Barb.  (N. 
Y.)  241;  Landsberger  v.  Magnetic  Telegraph 
Co.,  32  Barb.  (N.  Y.)  530. 

In  GriflOn  v.  Colver,  supra,  the  court  said: 
"The  broad  general  rule  in  such  cases  is  that 
the  party  Injured  is  entitled  to  recover  all 
his  damages,  including  gains  prevented,  as 
well  as  losses  sustained ;  and  this  rule  Is  sub- 
ject to  but  two  conditions:  The  damages 
must  be  such  as  may  fairly  be  supposed  to 
have  entered  Into  the  contemplation  of  the 
parties  when  they  made  the  contract — ^that 
is,  must  be  such  as  might  naturally  be  ex- 
pected to  follow  Its  violation — and  they  must 
be  certain,  both  in  their  nature  and  in  re^>ect 
to  the  cause  from  which  they  proceed."  The 
theory  upon  which  the  appellant  contends  it 
is  entitled  to  rents  is  that  profits  for  the  use 
of  a  pump  could  not  be  readily  shown,  but 
that  the  value  of  the  rents  could.  Rents  are 
therefore  demanded  as  compensation  In  lieu 
of  profits  lost  There  is  nothing  in  the  rec- 
ord to  show  that  any  such  damage  could  have 
been  within  the  contemplation  of  the  parties 
when  making  the  contract,  or  that  they  were 
actually  sustained.  The  evidence  does  show 
that  the  pump  was  received  before  the  appel- 
lant was  ready  to  use  it,  or  could  use  it  It 
is  therefore  manifest  that  appellant  sustained 
no  actual  loss  as  a  result  of  delay  in  ship- 
ment Before  it  could  recover  rents  as  dam- 
ages, it  should  in  any  event  have  shown  an 
opportunity  to  actually  rent  the  pump  had  it 
been  promptly  shipped.  Wagner  v.  Ctorkhlll, 
40  Barb.  (N.  T.)  175.  We  are  unable  to  find 
that  the  appellant  has  sustained  any  dam- 
ages in  the  actual  value  of  the  pump,  or  in 
the  delay  in  shipment 

The  judgment  is  affirmed. 

PARKER,  DUNBAR,  and  MOUNT,  JJ, 
concur. 


■    <58  Wash.  169J 

MacDONAU)  et  al.  v^O'SHEA  et  al. 

(Supreme  Court  of  Washington.     April  28, 
1910.) 

1.    EIXECnTOBS    AND    APIIINISTBATOBS    (|    92*) — 

Pasties— Person  AX.  RBPBESENTATtvss. 

It  i8_  presumed   that   pasties   to  a  simple 

contract  intend   to   bind,   not  only  themselves, 

but    their    personal    representatives,    who   must 

perform  the  contract  and  who  may  sue  thereon 
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thougb  not  named  therein,  onless  the  nature  of 
the  contract,  such  as  requiring  the  personal  sUU 
of  a  party  titeieto,  overcomes  the  piesamption. 

[Ei  Note.— For  other  cases,  see  Executors  & 
Administrators,  Oent.Ettjr.  {  772 ;  Dec-Dig.  f  92.*] 

2.  EXECUTOBS  A.ND   Adminibtsatorb   (|  92*)— 

Pabtie^— Pebsonai,  Repbesentativks. 
A  building  contract  stipulating  that  the 
parties  for  themselves,  their  heirs,  executors,  ad- 
ministrators, and  assigns  agree  to  the  perform- 
ance thereof  Is  binding  on  the  administrator  of 
the  contractor;  it  not  being  contemplated  that 
the  building  should  be  the  product  of  the  con- 
tractor's personal  labor  or  skill  either  as  a  la- 
borer, mechanic,  or  artist- 

[EH.  Note.— For  other  cases,  see  EJxecutors  & 
Administrators,  Gent.Dig.  1 772 ;  Dec.Dig.  §  92.*] 

8.  Pbincipai,  akd  Subett  (i  91*)— Obuga- 
TiON  t)F  Subett— Death  of  Pbincipai.. 
Where  the  obligation  of  a  building  contract 
snrvived  the  contractor  and  was  binding  on 
his  estate,  his  surety  in  a  bond  conditioned  on 
the  performance  of  the  contract  was  bound  to 
the  performance  of  the  contract  after  the  death 
of  the  contractor. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  f  Ul;    Dec.  Dig.  §  91.*] 

4.  Pbincipax  and  Subett  (|  91*)— Obliga- 
tion OF  Subett— Death  of  Pbincipal. 
Where  the  employment  of  a  superintendent 
-for  the  construction  of  a  building  was  necessary 
in  view  of  the  character  and  size  of  the  build- 
ing, the  administrator  of  the  contractor  could 
employ  a  superintendent,  and  the  surety  of  the 
contractor  was  liable  therefor. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  CenL  Dig.  I  141 ;    Dec  Dig.  i  91.*] 

6.  Pbincipai,  and  Subett  (|  185%*)— Reme- 
dies OF  Subett. 

A  surety  on  the  bond  of  a  building  con- 
tractor, conditioned  for  the  performance  of  the 
contract,  stipulating  that  the  contractor  shall 

Brotect  the  property  against  liens,  may  pay 
enable  claims  before  the  expiration  of  the 
time  for  filing  the  liens  without  waiting  for 
the  filing  of  the  liens,  and  hold  the  contractor 
or  his  estate  liable  therefor. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  |  530;   Dec  Dig.  f  185%.*] 

&  EXECUTOBS  AND  AdUINISTBATOBS  (|  431*)— 

Filing  of  Qlaims  —  Necessitt  —  Fobbclo- 

8UBB     of    HOBTGAaSS. 

A  surety  who  obtains  an  indemnity  mort- 
gage from  his  principal  may  foreclose  the  mort- 
tage  after  the  death  of  the  principal,  though  be 
oes  not  file  a  claim  with  the  administrator. 
[Ed,    Note.— For  other  cases,    see    Eixecutors 
and   Administrators,  Gent.   Dig.  -i  1681;    Dec 
Dig.  S  431.*] 

7.  Appeal  and  Ebkob  ({  1001*)  —  Review  — 
Findings— Conclusiveness. 

A  finding  justified  by  the  evidence  will  not 
be  disturbed  on  appeal. 

[Bd.  Note.— For  other  cases,  see  Aopeal  and 
Error,  Cent  Dig.  g  3928 ;   Dec  Dig.  f  1001.*] 

Department  2.  Appeal  from  Superior  Court, 
Spokane  County;  Miles  Polndexter,  Judge. 

Action  by  E.  C.  MacDonald,  trustee,  and 
another,  against  Edward  O'Shea,  administra- 
tor of  John  J.  Walsh,  deceased,  and  others. 
From  a  Judgment  for  plaintiffs,  certain  of  ttie 
defendants  appeal.    Affirmed. 

John  M.  Oleason  and  Joseph  F.  Morton,  for 
appellants.  E.  0.  MacDonald  and  Donald  F. 
Kizer,  for  respondrats. 


PARKER,  J.  This  Is  an  action  to  fore- 
close an  Indemnity  mortgage.  A  trial  result- 
ed In  findings  and  judgment  In  favor  of  tbe 
plaintiffs,  and  certain  of  the  defendants  have 
appealed. 

The  material  facts  are  In  substance  as  fol- 
lows: The  National  Surety  Company  I9  a 
corporation  authorized  to  transact  the  busi- 
ness of  surety  in  this  state.     On  April  27, 

1905,  John  J.  Walsh  executed  and  delivered 
to  E.  C.  MacDonald  as  trustee  for  the  Nation- 
al Surety  Company  a  mortgage  upon  real 
property  in  Spokane,  which  mortgage  by  Its 
terms  was  given  to  secure  the  sum  of  $3,500. 
This  mortgage  wag  Intended  to  Indemnify  the 
surety  company  against  any  damage  or  loss 
which  it  might  incur  upon  any  bond  thereaft- 
er executed  by  it  at  the  request  or  for  the 
benefit  of  John  J.  Walsh.  On  May  25,  1906, 
at  the  Instance  and  request  of  John  J.  Walsb, 
the  surety  company  executed  and  delivered 
its  bond  as  surety  In  his  behalf  in  favor  of 
the  Standard  Furniture  House,  incorporated, 
in  tbe  sum  of  $7,500,  whereby  the  surety  com- 
pany guaranteed  that  be  would  well  and 
truly  perform  a  certain  building  contract  for 
the  construction  of  a  building,  entered  Into 
on  that  day  by  him  with  the  Standard  Fur- 
niture House.  ■  By  the  terms  of  the  t)ulldlDg 
contract  he  was  to  furnish  all  material  and 
labor  for  the  erection  and  completion  of  the 
building  according  to  certain  plans  and  specl- 
flcatlons,  at  an  agreed  compensation  of  $15,- 
050.75,  and  was  to  protect  the  property 
against  all  claims  and  liens  occurring  by  rea- 
son of  the  construction  of  the  building.  It 
was  provided  in  the  contract  that  "the  said 
parties  for  tlhemselves,  their  heirs,  succes- 
sors, executors,  administrators  and  assigns, 
do  hereby  agree  to  the  full  x>erformance  of 
the  covenants  herein  contained."    On  July  21, 

1906,  John  J.  Walsh  died.  At  that  time  a 
compuatively  small  part  of  tbe  contract  had 
been  performed.  Soon  thereafter  Edward 
O'Shea  was  appointed  and  duly  <iualifled  as 
administrator  of  the  estate  of  Jotm  J.  Walsh. 
The  administrator  under  the  sanction  of  the 
court  proceeded,  with  the  construction  of  the 
building  under  the  contract  made  by  the  de- 
ceased. Thereafter  the  administrator  default- 
ed In  the  performance'  of  tbe  contract.  In  that 
he  suffered  and  permitted  liens  to  be  filed 
against  the  property,  and  neglected  to  pay 
certain  bills  for  material  and  labor  used  In 
its  construction  amounting  In  the  aggregate 
to  $3,492.40.  These  claims  were  all  Ilenable 
claims  against  the  property,  though  not  all  of 
the  claimants  had  actually  filed  liens.  There- 
jipon  the  Standard  Furniture  House  demand- 
ed that  the  surety  company  save  It  harmless 
from  these  claims.  Thereupon  the  surety 
company,  after  Investigating  the  claims  and 
being  satisfied  of  their  validity,  and  that  It 
was  liable  as  surety  upon  the  bond  for  their 
payment,  complied  with  tbe  demand  of  thf. 
Standard    Furniture    House    and    paid    the 
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claims  on  February  14,  1807.  The  appellants 
are  heirs  of  John  J.  Walsh,  and  as  such  are 
Interested  In  the  mortgaged  property.  The 
court  concluded  that  the  claims  paid  by  the 
surety  company  were  valid  claims  against 
John  J.  Walsh,  and  the  surety  company  as 
surety,  upon  the  contract  and  bond;  and  that 
the  surety  company  by  virtue  of  Its  Indem- 
nity mortgage  was  entitled  to  have  the  sums 
so  paid  by  it  declared  a  lien  upon  the  proper- 
ty described  In  the  mortgage,  and  to  have  the 
mprt-gage  foreclosed. 

Learned  counsel  for  appellants  contend  that 
the  contract  for  the  construction  of  the  build- 
ing constituted  sucb  a  personal  relation  be- 
tween Walsh  and  the  Standard  Furniture 
House  that  his  obligation  under  the  contract  to 
construct  the  building  did  not  survive,  but 
died  with  him,  and  that  there  was  no  obligation 
cast  upon  his  personal  representative,  or  his 
estate,  requiring  the  completion  of  the  build- 
ing; and  hence  the  surety  company  was  under 
no  obligation  to  pay  lien  claims  accruing  aft- 
er the  death  of  Walsh  In  the  construction  of 
the  building.  The  general  rule  governing  the 
survival  of  contractual  obligations  as  against 
the  personal  representative  and  the  estates  of 
deceased  persons  is  stated  in  2  Parsons  on 
Contracts  (9th  Ed.)  085,  as  follows:  "It  Is  a 
presumption  of  law  that  parties  to  a  simple 
contract  Intended  to  bind  not  only  themselves, 
but  their  personal  representatives;  and  such 
parties  may  sue  on  a  contract,  although  not 
named  therein.  .Hence,  as  we  have  seen,  ex- 
ecutors, though  not  named  in  a  contract,  are 
liable,  so  far  as  tihey  have  assets,  for  the 
breach  of  a  contract  which  was  broken  in  the 
lifetime  of  their  testator.  And,  If  the  con- 
tract was  not  broken  In  his  lifetime,  they 
must  not  break  It,  but  will  be  held  to  its  per- 
formance, unless  this  presumption  is  over- 
come by  the  nature  of  the  contract,  as  where 
the  thing  to  be  done  required  the  personal 
BkUl  of  the  testator  himself."  18  Cyc.  239. 
This  rule  Is  elementary.  The  difficulty  In 
applying  it  arises  when  the  facts  of  the  par- 
ticular case  are  such  as  to  render  it  doubtful 
as  to  \^ether  or  not  the  thing  to  be  done  re- 
quires the  personal  skill  of  tJhe  deceased  him- 
self. The  Supreme  Court  of  Pennsylvania  in 
BUllngs's  Appeal,  106  Pa.  558,  560,  said: 
"Where  a  party  agrees  to  do  that  which  does 
not  necessarily  require  him  to  X)erform  in  per- 
son, that  which  he  may,  by  assignment  of 
his  contract  or  otherwise,  employ  others  to  do, 
we  may  fairly  Infa:,  unless  otherwise  express- 
ed, tjhat  a  mere  personal  relation  was  not  con- 
templated. It  is  true  also,  perhaps,  that  a 
contract  may  involve  matters  of  such  a  na- 
ture as  to  render  the  performance  of  them  so 
Incompatible  with  the  settlement  of  a  dece- 
dent's estate,  and  so  inconsistent  with  the 
general  duties  of  an  administrator  or  execu- 
tor that,  in  the  absence  of  any  express  provi- 
sion to  the  contrary,  the  parties  may  tie  pre- 
sumed, as  in  the  case  of  Dickinson  v.  Cala- 
han's  Administrator,  [19  Pa.]  227,  to  have  In- 
tended Its  dissolution  at  death.    The  whole 


question  In  each  case  la  one  toi  construc- 
tion, and  depends  upon  the  intention  of  the 
parties,  that  intention  to  be  found  under  the 
rules  regulating  the  construction  of  contracts 
in  general."  In  the  case  before  us,  there  U 
no  doubt  of  the  Intent  of  the  parties  to  make 
this  building  contract  binding  upon  the  ad- 
ministrator of  John  J.  Walsh  as  bis  personal 
representative  in  the  event  of  his  death  before 
the  completion  of  the  building,  since  the  con- 
tract by  Its  express  terms  so  provides.  There- 
fore the  administrator  was  tx>und  to  complete 
the  performance  of  the  contract  in  so  far  as 
the  assets  of  the  estate  would  permit,  unless 
we  can  say  that  the  building  contract  impos- 
ed upon  John  J.  Walsh  such  a  personal  duty 
as  to  render  it  practically  impossible  of  per- 
formance by  any  one  but  himself.  An  ex- 
haustive note  citing  many  authorities  relating 
to  this  subject  may  be  found  In  21  L.  R.  A.. 
(N.  S.)  915.  See,  also,  note  in  68  Am.  Dec. 
760.  It  is  clear  tbat  the  obligation  of  deceas- 
ed under  this  building  contract  was  that  of 
an  independent  contractor,  and  was  not  a 
matter  of  rendering  personal  service.  16  Am. 
&  Eng.  Enc.  of  Law  (2d  Ed.)  187.  There  was 
nothing  in  the  contractual  relation  existing 
between  the  deceased  and  the  Standard  Fur- 
niture House  at  all  approaching  the  relation 
of  master  and  servant;  nor  was  It  contem- 
plated tihat  the  building  or  any  part  thereof 
when  completed  should  be  the  product  of  his 
own  personal  labor  or  skill,  either  as  laborer, 
mechanic,  or  artist.  He  no  doubt  expected 
to  perform  his  contract  through  the  labor  and 
skill  of  others  to  a  very  large  extent,  and  he 
had  the  right  to  so  perform  the  whole  of  his 
contract  if  he  so  desired.  We  have  not  had 
our  attention  called  to  any  authorities  hold- 
ing that  tlie  obligation  of  an  independent  con- 
tractor under  an  agreement  to  build  a  build- 
ing does  not  survive  him,  if  the  contract  is 
not  performed  at  the  time  of  his  death,  while 
there  Is  eminent  authority  to  the  contrary. 
Judge  Woemer  in  his  American  Law  of  Ad- 
ministration (2d  Ed.)  i  328,  says:  "If  one 
agrees  to  build  a  house  before  a  given  time, 
and  dies  before  that  time,  his  executors  are 
bound  to  perform  the  contract;  and  the  com- 
pletion by  an  administrator  of  a  decedent's 
contract  to  buUd  a  house  attaches  to  his  work 
all  the  liabilities  of  the  original  contract,  so 
that  a  subcontractor  is  entitled  to  his  lien  for 
materials  furnished  the  Intestate."  See,  also, 
3  Williams  on  Bxecutors  (7th  Am.  Ed.)  224. 
Both  of  these  eminent  text-writers  cite  in 
support  of  their  text  among  other  authorities 
the  early  English  case  of  Quick  t.  Ludbur- 
row,  reported  in  3  Bulstrode's  Reports,  30, 
in  the  year  1685,  in  which  Coke,  Chief  Jus- 
tice, said:  "If  a  man  be  bound  to  build  a 
house  for  another  before  such  a  time,  and  he 
which  is  bound  dies  before  the  time,  his  exec- 
utors are  bound  to  perform  this."  The  fol- 
lowing cases  relathig  to  building  contracts 
support  this  view:  Kadlsh  v.  Lyon,  229  111. 
35,  82  N.  E.  194;  Janin  v.  Browne,  59  Cal. 
37;  Rlblet  v.  Wallls,  1  Daly  (N.  Y.)  3G0,  3C5; 
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Bambrick  t.  Webster  Presbyterian  ahurcb, 
53  Mo.  App.  225,  238;  Russell  t.  Buckbout, 
87  Hun,  46,  34  N.  Y.  Supp.  271.  We  are  of 
the  opinion  that  tbe  obligations  of  Jobn  J. 
Walsh  under  this  contract  surTlved  him  and 
were  binding  upon  his  estate.  It  follows  that 
the  surety  company  was  as  much  bound  to 
the  performance  of  this  contract  after  the 
death  of  Walsh  as  It  would  have  been  had 
he  lived  to  perform  the  contract  In  person. 

One  of  the  claims  paid  by  the  surety  com- 
pany was  that  of  one  Hutter,  who  was  em- 
ployed by  the  administrator  to  superintend 
the  construction  of  the  building.  It  Is  con- 
tended the  administrator  was  not  authorized 
to  so  employ  Hutter,  but  It  seems  to  us  that 
the  administrator  was  as  much  authorized  to 
employ  a  superintendent  as  he  was  ti  employ 
mechanics  and  laborers.  It  is  not  seriously 
contended  that  a  skilled  superintendent  was 
unnecessary.  Indeed,  the  character  and  size 
of  the  building  as  indicated  by  the  record 
would  seem  to  raider  it  plain  that  the  em- 
ployment of  a  skilled  superintendent  for  Its 
construction  was  reasonably  necessary.  We 
think  that  the  surety  company  was  as  much 
bound  to  save  the  Standard  Furniture  House 
harmless  from  this  claim  as  from  the  claims 
of. other  employes  and  materialmen;  it. be- 
ing a  llenable  claim.  20  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  342. 

We  have  noticed  that  liens  were  not  actu- 
ally filed  by  all  the  claimants,  and  it  is  ar> 
gued  that  the  surety  company  was  not  war- 
ranted in  paying  claimants  who  had  not  ac- 
tually filed  Hens.  We  think  It  is  clear  that 
all  the  claims  paid  by  the  surety  company 
were  llenable  claims,  and  It  seems  plain  from 
the  evidence  thot  at  the  time  of  tbe  pay- 
ment of  them  by  the  surety  company,  the 
time  for  filing  such  Hens  had  not  expired,  and 
that  t^ey  would  have  been  filed  had  not  the 
suretcjr  company  paid  them.  We  think  under 
the  circumstances  it  was  the  duty  of  the  sure- 
ty company  to  pay  them  without  waiting  for 
them  to  be  actually  filed. 

It  is  contended  that  the  surety  company 
ought  not  to  be  allowed  to  maintain  this  ac- 
tion, because  it  did  not  file  any  claim  against 
the  estate  with,  the  administrator  before  com- 
mencing the  action.  If  tbe  surety  company 
was  seeking  to  charge  the  estate  generally 
with  its  claim,  there  would  be  merit  In  this 
contention;  but,  since  It  Is  seeking  only  to 
enforce  Its  Hen  against  tbe  mortgaged  prop- 
erty which  was  expressly  pledged  to  secure 
its  claim,  the  failure  on  its  part  to  file  a 
claim  with  the  administrator  does  not  af- 
fect its  right  to  foreclose  the  mortgage. 
Scammon  v.  Ward,  1  Wash.  St  179,  23  Pac. 
438. 

,  It  Is  contended  that  the  evidence  does  not 
support  the  court's  finding  as  to  tbe  amount 
and  validity  of  the  claims  paid  by  the  sure- 
ty company.  In  this  connection  some  con- 
tention is  made  against  the  good  faith  of 


I  the  administrator,  and  also  against  Hatter, 
the  superintendent;  It  being  claimed  that 
the  building  cost  more  than  it  would  have 
cost  by  proper  managemeit  in  its  construc- 
tions We  have  carefuUy  read  all  of  the  ev- 
idence and  conclude  It  was  sufficient  to  justi- 
fy the  court's  findings  in  the  particulars 
complained  of;  nor  do  we  find  anything  in 
the  evidence  which  would  warrant  the  con- 
clusion that  the  surety  company  was  in  any 
way  responsible  for  any  excessive  cost  of  the 
building,  necessitating  its  payment  of  these 
claims. 

We  are  of  the  opinion  that  the  judgment 
should  be  affirmed,  and  it  Ls  so  ordered. 

RUDKIN,  O.  J.,  an4  DUNBAR,  MOUNT, 
and  CROW,  JJ.,  concur. 

(58  Wash,  m) 
BERNARD  et  uz.  v.  BENSON  et  al. 

(Supreme  CJourt  of  Washington.     April  20, 
1910.) 

1.  Vendor   and    Pubchasek   (§   231*)--Con- 

TBACTS  for   SaLK  OF  REAL  ESTATE— RECORD 

—Notice— "DKEDSi  Grants  and  Transfers 

OP  Real  Pbopertt." 

Ballinger'a  Ann.  Codes  &  St.  {  410  (Pierce's 
C!ode,  i  4074),  requires  the  county  auditor  to 
procure  such  books  for  records  as  the  business 
of  the  office  requires.  Section  411  (section 
4075)  makes  it  hia  duty  to  recoid  separately  in 
books  "deeds,  grants  and  transfers  of  real  prop- 
erty," and  all  other  papets  or  writings  required 
by  law  to  be  recorded.  Section  4535  (section 
4441)  provides  that  all  deeds,  mortgages,  and 
assi^oments  of  mortgages  shall  be  recorded  in 
the  o£Bce  of  the  county  auditor,  eta  Section 
4536  (section  4450)  provides  that  every  instm- 
ment  in  writing,  purporting  to  convey  or  incum- 
ber real  property  which  has  been  recorded  in 
the  proper  office,  shall  import  notice  to  third 
parties.  Held,  that  contracts  for  the  sale  of 
real  estate  are  included  within  the  meaning  of 
the  words  "deeds,  giants  and  transfers  of  real 
property,"  so  as  to  authorize  their  record  and 
make  the  record  notice  to  subsequent  purchasers. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  535;   Dec.  Dig.  §  231,» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1919-1924;  vol.  8,  p.  7630;  vol.  4, 
pp.  3152-3156;  vol.  8,  p.  7067.] 

2.  Statutes  (88  218,  225*)— Constructiow  — 
Acts  in  Pari  Materia. 

In  construing  a  statute,  all  acts  in  pari 
materia  will  be  read  together,  and  when  tbe 
meaning  of  a  statute  is  not  clear,  or  it  is  am- 
biguous, obscure,  or  indefinite  in  any  respect, 
contemporaneons  construction  may  also  be  re- 
sorted to  in  arriving  at  the  intention  of  tbe 
lawmakers. 

[Eld.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  81  294,  303;  Dec.  Dig.  88  218,  225.*] 

3.  Evidence  (8  21»)— Judiciai,  Notice— Rec- 
ord OF  Instruments. 

The  court  may  take  judicial  notice  of  the 

fact  that  it  has  been  the  custom  in  Washington 

to  record  contracts  for  the  sale  of  real  property. 

[Ed.    Note.— For   other   cases,    see    Evidence, 

Cent.  Dig.  !  25 ;   Dec.  Dig.  $  21.»] 

4.  Vendor  and  PtiBcnASER  (8  231*)— Con- 
tracts FOR  Sale  of  Real  Estate— Rbcobd 
—Notice. 

Under  Baliinger's  Ann.  Codes  &  St  §  410 
(Pierce's  Code,   |  4074),   requiring   the  count} 
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auditor  to  procure  sncli  books  for  record  «•  the 
bnaineas  of  the  office  requires,  and,  in  view  of 
the  uniform  custom  throughout  the  state,  to 
record  all  instruments  affecting  the  title  to  real 
estate  in  deed  records,  those  creating  an  incum- 
brimce  against  real  estate  in  mortgage  records, 
and  those  evidencing  title  to  personal  property 
in  miscellaneous  records,  the  recording  of  an 
executory  contract  for  the  sale  of  real  estate  in 
Miscellaneous  Records  does  not  import  notice. 

[Bd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  635 ;   Dec.  Dig.  §  231.*] 

B.  Vendob  and  Pubchaseb  (§  244*)— Cow- 

TBACT  FOB  SaXK  OV  ReAL  BSTATB— NOTICE— 

Stjffioienot  of  Evidence. 

Evidence  held  insufficient  to  show  that  de- 
fendants had  actual  notice  of  plaintiffs'  rights 
under  a  contract  for  the  sale  of  real  estate. 

[Bd.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  IS  6(»-611 ;   Dec.  Dig.  S 

8.  Verdob  and  Pxtbchaskb  (|  238*)— Rights 

OF  Vendee— Notice. 

The  grantee  of  a  bona  fide  purchaser  with- 
out notice  takes  title  free  from  rights  of  those 
claiming  under  an  executory  contract  of  sale, 
regardless  of  notice  in  such  grantee. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  580;   Dec.  Dig.  §  238.*] 

7.  Specific  Pebfobkance  ({  16*)— Biohtb  or 

Thibd  Pabties. 

Specific  performance  will  be  denied  when 
rights  of  innocent  third  parties  have  intervened, 
80  that  the  enforcement  of  the  contract  would 
be  harsh,  oppressive,  or  unjust  to  them. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  29 ;  Dec.  Dig.  f  16.*] 

Department  1.  Appeal  from  Superior  Conrt, 
Ohehalis  County ;  Mascm  Irwin,  Judge. 

Action  by  Joseph  Bernard  and  wife  against 
Andrew  Benson  and  others.  From  the  d»- 
cree,  plaintiffs  appeal.    AflSrmed. 

J.  C.  Cross,  W.  I.  Agnew,  and  A.  Emerson 
Cross,  for  appellants.  W.  H.  Abel,  for  re- 
spondents. 

OOSE,  J.  The  plaintiffs  in  this  suit  seek 
specific  performance  of  an  executory  contract, 
and  have  appealed  from  the  decree.  The  rec- 
ord dlsdoees  the  following  material  facts: 
On  the  28th  day  of  August,  1003,  the  North- 
western Lumber  Company,  the  owner  of  the 
real  estate  in  controversy,  entered  into  a 
contract  with  the  api)ellant  Joseph  Bernard, 
whereby  It  agreed  to  convey  the  property  to 
him.  The  contract  was  filed  for  record  In 
Cbeballs  county,  where  the  land  was  situated, 
on  September  2,  1903,  and  recorded  in  Mi»- 
cellaneoua  Records.  On  May  31,  1906,  the 
appellant  Joseph  Bernard  filed  for  record  a 
homestead  declaration,  which  was  recorded  In 
Miscellaneous  Records.  On  March  9,  1007, 
he  Contracted  to  convey  a  part  of  the  land  to 
one  fiorenson.  The  contract  was  filed  for 
record  March  26,  1908,  and  recorded  In  Mis- 
cellaneous Records.  On  November  6,  1907, 
the  appellant  Joseph  Bernard  entered  into  a 
contract  with  the  respondent  Andrew  Benson, 
whereby  it  was  agreed  that  the  latter  should 
pay  the  balance  due  upon  the  contract  with 
the  lumber  company,  take  a  deed  in  his  name. 


and  convey  to  Salme,  Eberwlne,  and  Soren- 
son,  respectively,  upon  payment  by  them  of 
the  purchase  price,  specific  tracts  which  ap- 
pellant Joseph  Bernard  had  contracted  to 
them,  retain  for  himself  a  tract  which  Ber- 
nard  had  contracted  to  him,  and,  upon  pay- 
ment of  the  balance  of  the  purchase  price, 
convey  the  remainder  to  the  appellant  Em- 
ma Bernard.  The  Salme  and  Eberwine  con- 
tracts were  not  recorded.  On  November  8, 
1907,  the  lumber  company  conveyed  the  land 
to  the  respondent  Andrew  Benson,  and  the 
deed  was  filed  for  record  on  November  13th 
following,  and  duly  recorded.  Benson  con- 
veyed to  Salme  and  Eberwine,  but  did  not 
convey  to  either  Sorenson  or  Emma  Bernard. 
On  the  26th  day  of  Jannary,  1908,  the  re- 
spondents Benson  and  wife  conveyed  the  land 
In  controversy  to  the  respondent  Charles 
Knokey,  by  a  deed  of  general  warranty  which 
was  filed  for  record  February  5,  1908,  and 
duly  recorded.  The  consideration  for  the 
conveyance  of  this  tract  of  land  was  $1,600, 
of  which  $186  was  paid  in  cash ;  Knokey 
agreeing  to  pay  a  mortgage  on  the  land 
amounting  to  $1,040,  and  assuming  the  pay- 
ment of  a  note  of  $350,  which  Benson  was 
owing  to  another  party.  Before  conveying 
to  Knokey,  the  respondents  Andrew  Benson 
and  his  vrlfe  had  mortgaged  the  land  in  ccm- 
troversy  for  the  pnipose  of  paying  the  pur- 
chase price  to  the  lumber  company.  About 
March  1,  1908,  the  respondents  Knokey  and 
wife  sold  to  the  respondent  Fred  Lubbe  a  par- 
cel of  the  land  containing  abottt  six  acres  and 
a  half  for  $400,  $300  of  which  was  then  paid, 
and  the  balance  of  $100  was  paid  on  May  6th 
when  the  deed  was  delivered.  The  respond- 
ents Knokey  and  wife  took  possession  of  the 
land  Immediately  after  the  purchase,  and  the 
respondents  Lubbe  and  wife  took  possession 
of  the  tract  which  they  had  purchased  about 
March  8,  1908,  and  before  receiving  the  deed. 
The  Knokeys  and  the  Lubbes  each  began 
clearing  the  land,  and  the  latter  at  once  or- 
dered lumber  for  a  house,  which  they  later 
built  on  their  land.  The  entire  tract  was  log- 
ged-off  timber  land,  unimproved  and  unin- 
closed,  when  Knokey  and  Lubbe  purchased. 
Other  essential  facts  will  be  stated  later  Id 
connection  with  the  related  subjects. 

The  appellants  contend  that  the  recording 
of  their  executory  contract,  declaration  of 
homestead,  and  the  Sorenson  contract  impart- 
ed constructive  notice,  and  that  the  respond- 
ents Knokey  and  Lubbe  are  not  Innocent  pur- 
chasers. The  respondents  assert  that  the 
recording  did  not  Import  notice  (1)  because 
there  Is  no  statute  in  this  state  authorizing 
the  recording  of  an  executory  contract  for 
the  sale  of  real  estate;  and  (2)  becanse  the 
several  Instmments,  Including  the  declaration 
of  homestead,  were  recorded  In  Miscellaneous 
Records.  We  will  consider  these  points  in 
the  order  suggested. 

We  think  the  first  proposition  Is  untenable. 
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The  Code  (1  Balltog«r'8  Ann.  Godee  &  St  S 
410;  Pierce's  Code,  S  4074)  reQuires  the  coun- 
ty auditor  to  procure  "such  books  for  records 
■s  the  business  of  the  office  reanlres."  Sec- 
tion 411  (section  4075)  makes  it  bis  duty  to 
record  separately.  In  "large  and  well-bound 
books,"  "deeds,  grants  and  transfers  of  real 
property,"  and  all  other  papers  or  writings 
required  by  law  to  be  recorded.  Section  4535 
(section  4441)  provides  that  "all  deeds,  mort- 
gages, and  assignments  of  mortgages  shall  be 
recorded"  in  the  office  of  the  county  auditor 
of  the  county  where  the  land  Is  situated,  and 
shall  be  valid  as  against  bona  flde  purchasers 
from  the  date  of  their  filing  for  record.  Sec- 
tion 4536  (section  4450)  provides  that  "every 
Instrument  in  writing  purporting  to  convey 
or  incnmber  real  property,"  which  has  been 
recorded  in  the  proper  office,  shall  Imiwrt 
notice  to  third  parties.  It  is  true,  contracts 
for  the  sale  of  real  estate  are  not  expressly 
mentioned  In  the  recording  statutes,  but  we 
think  they  are  Included  within  the  meaning 
of  the  words  "deeds,  grants  and  transfers 
of  real  property."  They  are,  within  the  spirit 
of  the  statute,  liberally  interpreted.  2  Am.  & 
Eng.  Bnc.  Lew  (2d  Ed.)  {  7&  In  construing 
a  statute  all  acts  In  pari  materia  will  be  read 
together;  and,  where  the  meaning  of  a  stat- 
ute Is  not  clear,  or  It  is  ambiguous,  obscure, 
or  indefinite  in  any  respect,  contemporaneous 
construction  may  also  be  resorted  to  in  ar- 
riving at  the  intention  of  the  lawmakers.  We 
think  we  may  proi)erIy  take  judicial  notice 
of  the  fact  that  It  has  been  the  custom  in  this 
state  to  record  such  instruments.  The  con- 
struction contended  for  by  the  respondents 
would  be  productive  of  great  mischief.  Our 
construction  is  not  in  conflict  with  the  points 
decided  in  Howard  v.  Shaw,  10  Wash.  151,  38 
Pac.  746,  Fischer  v.  Woodruff,  25  Wash.  67, 
Gi  Pac.  928,  87  Am.  St  Rep.  742,  and  Dial  v. 
Inland  Logging  Company,  52  Wash.  81,  100 
Pac.  157. 

We  think  the  respondents'  second  point  that 
the  recording  of  an  executory  contract  for 
the  sale  of  real  estate  in  MIscellanous  Rec- 
ords does  not  Impart  notice  must  be  sustain- 
ed. As  we  have  seen,  the  Code  (1  BalUnger's 
Ann.  Codes  &  St  i  410)  requires  the  county 
auditor  to  procure  such  "books  for  record  as 
the  business  of  the  office  requires."  The  cus- 
tom has  been  uniform  throughout  the  state 
to  record  all  instruments  aCTecting  the  title 
to  real  estate  In  Deed  Records,  those  creating 
an  Incumbrance  against  real  estate  In  Mort- 
gage Records,  and  those  evidencing  title  to 
personal  property  In  Miscellaneous  Records. 
This  custom  has  been  so  general,  and  has  ex- 
isted for  so  long  a  period  of  thne,  that  it  is 
our  duty,  not  only  to  Judicially  notice  It,  but 
to  apply  It  as  well.  In  Ritchie  v.  Griffiths,  1 
Wash.  St  429,  25  Pac.  341,  12  L.  R.  A.  384, 
£2  Am.  St  Rep.  155,  it  was  held  that  a  deed 
must  be  properly  indexed  by  the  auditor, 
and  recorded  in  the  proper  record,  before 
operating  as  a  constructive  notice,  and  that 
constructive  notice  does  not  arise  from  an  at- 


tempt to  comply  with  the  registry  laws.  In 
Ames  V.  Miller,  65  Neb.  204,  91  N.  W.  250,  the 
court  said  that  the  registry  law  should  mean 
something,  and  that  one  claiming  an  Interest 
in  real  estate  should  comply  with  the  letter 
and  spirit  of  its  provisions,  and  thus  prevent 
Injury  and  damage  to  those  who  deal  with 
reference  to  the  record  title. 

The  appellants  contend  that  the  respond- 
ents Enokey  and  Lubbe  had  actual  notice  of 
their  relation  to  the  property  through  the 
possession  of  Sorenson  and  Mrs.  Swedblum. 
In  July  or  August  1907,  it  Is  claimed  that 
Sorenson  slashed  about  two  acres  of  land  on 
the  part  of  the  tract  which  Bernard  bad 
contracted  to  him,  and  that  his  cattle  were 
pastured  on  the  entire  tract  It  Is  admitted 
that  the  slashing  was  done,  but  it  Is  not 
certain  that  it  Is  on  the  property  in  contro- 
versy. Moreover,  the  trial  court  was  Justi- 
fied In  finding  that  Sorenson  had  abandoned 
his  contract  The  record  shows  that  Soren- 
son's  cattle  and  the  cattle  of  others  ranged 
upon  the  property,  but  the  testimony  as  to 
the  land  being  inclosed  Is  Involved  in  too 
great  doubt  to  make  the  pasturing  of  the 
cattle  the  basis  for  holding  that  It  was  suf- 
ficient to  give  notice,  or  put  a  purchaser  up- 
on inquiry.  Mrs.  Swedblum  lived  In  a  small 
house,  but  whether  upon  the  land  purchased 
by  Iiubbe  or  in  the  county  road  we  cannot 
determine  from  the  evidence.  However,  it  Is 
not  Important  as  she  is  not  making  any 
claim,  and  did  not  make  any  claim  to  the 
property,  or  assert  any  right  to  the  posses- 
sion, in  her  conversations  with  Knokey  and 
Lubbe.  Nor  did  she  inform  them'  that  Bern- 
ard made  any  claim  to  the  property.  "No 
one  is  bound  to  assume  that  the  party  with 
whom  he  deals  Is  a  wrongdoer,  and  If  be 
presents  property,  the  title  to  which  is  ap- 
parently valid,  and  there  are  no  circumstan- 
ces disclosed  which  cast  suspicion  upon  the 
titles  be  may  rightfully  deal  with  him,  and, 
paying  full  value  for  the  same,  acquire  the 
rights  of  a  purchaser  in  good  faith."  Unit- 
ed States  V.  Detroit  Lumber  Company,  200 
n.  S.  321,  332,  26  Sup.  Ct  282,  285,  50  L.  Ed. 
490.  What  makes  inquiry  a  duty  is  such  a 
visible  state  of  things  as  is  Inconsistent  with 
a  perfect  right  In  him  who  proposes  to  sell. 
Benson  was  the  owner  of  the  record  title, 
and  there  was  no  such  possession  as  would 
Impart  notice  or  make  it  the  duty  of  the  pur- 
chaser to  inquire. 

It  is  next  urged  that  because  Enokey  re- 
ceived notice  after  paying  $186,  and  before 
paying  the  balance  of  the  purchase  price, 
equity  will  only  protect  him  to  the  eltent  of 
the  sum  paid  before  receiving  notice  of  Bern- 
ard's rights,  and  that  Lubbe  having  receiv- 
ed notice  before  the  property  was  actually 
conveyed  to  him,  equl^  will  not  protect  him 
even  to  the  extent  of  the  $300  paid  before 
he  received  notice.  Enokey  received  actual 
notice  of  Bernard's  claim  about  March  15: 
1908,  about  two  months  after  the  property 
was  conveyed  to  him,  and  Lubbe  received  no- 
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tice  about  the  same  time.  It  Is  fundamental 
that,  11  Knokey  was  a  bona  flde  purchaser, 
Lubbe,  his  grantee,  took  the  property  freed 
from  any  rights  of  appellants,  regardless  of 
notice  to  him,  and  that,  if  he  took  without 
notice,  it  is  not  material  whether  Knokey, 
bis  grantor,  was  a  bona  fide  purchaser. 
Knokey  being  a  bona  flde  purchaser,  It  is 
material  to  consider  the  extent  to  which  he 
will  be  protected.  It  cannot  be  questioned 
that  there  is  authority  to  support  the  ap- 
pellants' contention  that  be  can  only  be  pro- 
tected to  the  amount  of  his  payment  before 
receiving  notice.  As  applied  to  this  case, 
however,  such  a  conclusion  would  be  highly 
Inequitable.  The  appellants  by  their  own 
acts  made  Benson  the  owner  of  the  record 
title.  It  is  true  that  in  conveying  to  Knok- 
ey Benson  violated  his  trust,  but  the  fault 
Is  with  the  appellants,  and  not  with  the  pur- 
chaser. We  have  seen  that  Knokey  paid  a 
part  of  the  purchase  price,  and  assumed  the 
debt  of  his  grantor  for  the  remainder,  which 
be  later  paid  to  the  extent  of  $1,040.  His 
liability  still  exists  for  the  payment  of  the 
1350  note.  He  also  went  into  the  possession 
of  the  property,  and  In  good  faith  made  im- 
provements. The  appellants  have  tendered 
to  Botflon  the  purchase  price  of  the  property, 
but  have  tendered  nothing  to  Knokey.  More- 
over, they  allege  in  their  complaint  that 
Kntikey  colluded  and  connived  with  Benson 
to  defraud  them.  When  he  assumed  pay- 
ment of  the  note  and  mortgage,  he  became 
liable  to  the  payee.  Whether  in  a  eult  to 
enforce  payment  against  him  he  could  have 
pleaded  a  failure  of  consideration  It  is  not 
necessary  to  decide.  If  the  appellants  In- 
tended to  seek  specific  performance  against 
him.  It  was  their  duty  to  take  such  steps  as 
would  protect  him.  While  the  mortgage  was 
given  by  Benson,  the  money  derived  from 
the  loan  was  used  in  paying  the  purchase 
price  of  the  land.  The  real  benefit  of  the 
mortgage  loan  accrued'  to  the  appellanta 
The  court  directed  a  conveyance  of  the  re- 
maining land  to  the  appellants.  Benson  de- 
rived no  benefit  from  the  mortgage.  He  used 
the  proceeds  to  pay  for  the  property.  We 
think  the  true  rule,  and  the  one  which  best 
harmonizes  with  the  broad  principles  of  equi- 
ty, is  that  specific  performance  will  be  denied 
when  rights  of  Innocent  third  parties  have 
intervened  so  that  the  enforcement  of  the 
contract  would  be  harsh,  oppressive,  or  un- 
just to  them.  6  Pomeroy's  EJq.  Jur.  {  794; 
Curran  _  v.  Holyoke  Water  Power  Co.,  116 
Mass.  dO;  Owens  v.  McNally,  113  Cal.  444, 
45  Pac.  710,  33  D.  R.  A.  369;  Carlisle  v.  Car- 
lisle, 77  Ala.  339;  Hale  v.  Bryant,  109 
111.  34.  The  appellants  cannot  Justly  com- 
plain of  this  rule.  By  their  own  negli- 
gence they  placed  it  In  the  power  of  Benson 
to  sell  the  land,  and  now  to  permit  them  to 
set  aside  the  sale  would  defraud  Innocent 


parties.  As  against  them  the  record  should 
be  held  to  Import,  absolute  verity. 

The  decree  directs  a  conveyance  to  the 
appellants  of  that  part  of  the  land  now  held 
by  the  Bensons,  except  the  tract  contracted 
to  them  by  Bernard  in  1003,  and  finds  that 
Benson  has  received  from  sales  of  the  land 
$7.85  in  excess  of  the  purchase  price  paid 
by  blm,  and  a  Judgment  Is  entered  In  favor 
of  the  appellants  and  against  the' Bensons 
for  that  sum.  The  point  Is  made  that  the 
court  erroneously  allowed  Benson  a  credit 
of  $226.85.  As  we  have  seen.  In  1903  the 
appellants  contracted  to  Benson  a  part  of 
the  land  embraced  In  their  contract  with 
the  lumber  company,  and  their  trust  agree- 
ment with  Benson  directs  him  to  retain  that 
tract  After  receiving  a  deed  for  the  land 
from  the  lumber  company,  it  was  discover- 
ed that  a  part  of  the  land  which  the  appel- 
lants had  contracted  to  Benson  was  owned 
by  a  third  party  ftom  whom  Benson  later 
purchased  it  These  facts  are  afflrmatively 
pleaded  In  Benson's  answer,  and  we  think 
the  evidence  Justified  the  trial  court  in  al- 
lowing him  this  credit 

The  decree  is  affirmed,  without  prejudice 
to  the  appellants*  right  to  maintain  an  ac- 
tion at  law  against  Benson  for  damages  for 
breach  of  the  contract 

RUDKIN,  C.  X,  and  PULLERTON  and 
CHADWICK,  JJ.,  concur. 


(5S  Wash.  212) 
WOLFE  v.  SCHOOL  DIST.  No.  S; 
COLUMBIA    COUNTY. 

(Supreme    Coart    of    WaahingtML      April    29; 

1910.) 

1.  ScHOous  AND  School  Dibtbictb  (|  90*)— 
Contracts  —  JSmployjiekt  ojt  Teaches  — 

VALinlTT. 

Under  Laws  1893.  c.  109,  }  3,  making  it 
unlawful  for  the  directors  of  a  school  district 
to  contract  an  indebtedness  against  their  dis- 
trict in  excess  of  a  sum  eaual  to  the  last  quar- 
terly apportionment  next  toUowing  the  date  on 
which  taxes  Ijecome  delinquent,  etc.,  a  contract 
by  the  board  for  the  employment  of  a  school 
teacher,  made  after  the  limitation  of  indebted- 
ness was  reached,  was  void. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig  i  211 ;  Dec.  Dig.  f 
90.*] 

2.  ScHOOU  AND  School  DiffmicTB  (5  90*)— 
Indebtedness — SftATxnosr  and  Constitu- 
tional Limitations. 

The  maintenance  gf  a  public  school 
thronghout  a  school  year  of  eight  months  is  not 
such  a  necessity  as  to  warrant  school  directora 
in  overriding  statutory  and  constitational  limi- 
tations as  to  the  amount  of  indebtedness  a 
school  district  may  lawfully  incur. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  211;  Dec  Dig.  5 
90.»] 

Department  1.  Appeal  from  Superior 
Court  Columbia  County;  Chester  F.  Miller. 
Judge. 


•For  other  cans  se*  sam*  topic  and  section  NUMBBR  lo  Dec.  *  Am.  Digs.  1907  to  date,  t  Reporter  Indszia 


Digitized  by 


Google 


Wash^ 


CATHKY  T.  8BATTLE  ELKOTRIO  CO. 


443 


Action  bj  dara  Wolfe  against  School 
District  No.  2  of  Columbia  Coanty,  a  public 
corporation.  Judgment  for  defendant,  and 
plaintiff  appeals.    Afflrmed. 

Troy  &  Sturdevant,  for  appellant.  Will 
H.  Fonts,  for  respondent 

FUIiLEETON,  J.  On  July  12,  1894,  at  a 
regular  meeting  of  the  board  of  directors  of 
School  District  No.  2,  Columbia  County,  the 
appellant  was  elected  to  the  position  of  prin- 
cipal of  the  high  school  of  that  district  to 
serve  for  a  term  of  eight  months  beginning 
October  1, 1894,  at  a  salary  of  $50  per  month. 
After  being  informed  of  her  election  by  the 
clerk  of  the  school  district,  she  sent  a  formal 
letter  to  that  officer  accepting  the  position. 
No  -written  contract  was  entered  into  such 
as  the  school  law  seems  to  have  contemplat- 
ed; but  the  appellant  took  up  her  duties  at 
the  commencement  of  the  school  year  and 
performed  them  for  a  period  of  three  months, 
whMi  she  was  discharged  by  the  school  di- 
rectors. It  is  agreed  that  the  api)ellant  was 
duly  qualified  to  teach-  under  the  laws  of  the 
state,  and  that  her  discharge  was  not  be- 
cause of  any  fault  of  her  own,  but  on  ac- 
count of  the  district's  financial  condition; 
the  directors  having  found  it  necessary  In  or- 
der to  continue  the  school  to  retrench  in 
their  expenditures.  After  her  discharge  the 
appellant  in  good  faith  sought  employment 
elsewhere,  and,  falling  to  find  it,  brought  this 
action  against  the  district  to  recover  as  dam- 
ages for  a  breach  of  the  contract  a  sum  equal 
to  the  salary  for  the  unexpired  term.  To  a 
complaint  setting  out  the  foregoing  facts, 
the  respondent  answered  by  way  of  denials 
and  affirmative  defenses;  the  second  of  the 
affirmative  defenses  being  the  following: 
"(2)  For  a  further  and  separate  defense  de- 
fendant alleges:  First,  that  at  the  time  said 
alleged  contract  was  entered  into  by  plaintiff 
and  defendant  the  board  of  directors  of  de- 
fendant had  Incurred  indebtedness  against 
said  School  District  No.  2,  the  defendant 
herein,  which  said  Indebtedness  had  been  con- 
tracted during  the  year  in  which  said  alleg- 
ed contract  was  made,  and  was  payable  out 
of  the  general  fund  of  said  district,  the  de- 
fendant herein,  and  was  in  a  sum  exceeding 
in  the  aggregate  the  amount  apportioned  to 
said  district  at  the  last  quarterly  apportion- 
ment next  following  the  date  on  which  taxes 
became  delinquent  prior  thereto,  and  said  in- 
debtedness had  not  been  authorized  by  a  vote 
of  the  electors  of  said  district,  and  there 
was  no  money  in  the  treasury  of  said  school 
district  at  said  time."  At  the  trial  the  prin- 
cipal facts  were  stipulated;  it  being  stipu- 
lated, among  other  things,  that  the  facts  stat- 
ed in  the  foregoing  separate  defense  were 
true.  The  court  entered  Judgment  for  the 
respondent,  and  this  appeal  is  taken  there- 
from. 


The  statute  In  force  at  the  time  the  appel- 
lant was  hired  as  a  teacher  relating  to  the 
powers  of  school  directors  to  enter  into  a 
contract  when  the  effect  of  the  contract  was 
to  create  an  Indebtedness  reads  as  follows: 
"  •  •  •  It  shall  be  unlawful  for  any  board 
of  directors  to  contract  indebtedness  against 
their  district  in  any  one  year,  payable  out 
of  the  general  fund  of  said  district,  in  any 
sum  or  sums  exceeding  in  the  aggregate  the 
amount  apportioned  to  said  district  at  the 
last  quarterly  apportionment  next  following 
the  date  on  which  taxes  become  delinquent, 
unless  said  indebtedness  be  first  authorized 
by  a  vote  of  the  electors  of  said  district" 
Laws  1893,  p.  266,  c.  109,  S  3.  This  statute 
clearly  forbids  the  board  of  directors  of  any 
school  district  to  contract  an  Indebtedness 
against  their  district  in  excess  of  a  sum  equal 
to  the  last  quarterly  apportionment  next  fol- 
lowing the  date  on  which  taxes  become  de- 
linquent, and  just  as  clearly  renders  void  any 
contract  creating  an  Indebtedness  after  that 
limitation  Is  reached.  The  stipulation  en-, 
tered  Into  between  the  parties  covering  the 
second  separate  defense  above  quoted  brings 
the  api)ellant's  contract  within  the  rule.  It 
Is  void  because  made  at  a  time  when  the 
school  district  was  incapable  of  entering  into 
a  valid  contract  of  its  nature. 

The  appellant  relies  upon  the  case  of 
Ranch  V.  Chapman,  16  Wash.  568,  4S  Pac. 
253,  36  L.  R.  A.  407,  58  Am.  St  Rep.  62,  in 
support  of  the  validity  of  the  contract.  In 
that  case  we  held  that  liabilities  incurred  by 
counties  necessary  to  the  maintenance  of 
county  government  were  not  within  the  pur- 
view of  the  constitutional  provision  forbid- 
ding the  incurrence  of  itn  indebtedness  be- 
yond a  fixed  limit  But  this  principle  Is  not 
applicable  to  the  case  at  bar.  The  mainte- 
nance of  a  public  school  throughout  a  school 
year  of  eight  months  Is  not  such  a  necessity 
as  to  warrant  school  directors  in  overriding 
statutory  and  constitutional  limitations  as  to 
the  amount  of  indebtedness  a  school  district 
may  lawfully  Incur. 

The  court  rested  Its  decision  in  part  on 
other  grounds;  but  we  shall  not  notice  them, 
as  we  think  the  Judgment  may  well  rest  on 
the  ground  that  the  contract  was  void  as  In 
violation  of  the  statute  dted. 

The  Judgment  is  affirmed. 

EUDKIN,  C.  J.,  and  OHADWIOK  and 
GOSB;  JJ.,  concur. 

(58  Wash.  176) 

CATHBT  V.  8BATTMJ  BLECrTRIC  OO. 

(Supreme  Court  of  Washington.     April  28, 
1910.) 

1.  Stbeet  Railroads  (5  117*)  —  CoLtrsiow 
WITH  Vehicle— Pebsonal  Injubies— Ques- 
tion FOB  JUBT. 

In  an  action  against  a  street  railroad  com- 
pany for  personal  injuries,  sustained  in  a  col- 
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lision  betTK^een  a  street  car  and  an  ice  wagon, 
nnder  the  evidence,  the  cause  held  properly  sub- 
mitted to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  239,  251;  Dec  Dig.  | 
117.*J 

2.  JUKT  (I  06*)— Dra^wing  Jubobs  —  Stattj- 
TOBT  Provisions  —  Absence  of— Common- 
Law    MBnTHOD. 

In  the  absence  of  statutory  provisions, 
the  common-law  method  of  procuring  jurors  by 
open  venire  directed  to  the  executive  officer  of 
the  court  may  be  resorted  to  at  the  present 
time. 

[Bd.  Note.— For  other  cases,  see  Jury,  Gent. 
Diij.  a  283-290;    Dec.  Dig.  {  66.*] 

8.  JuBT  (S  66*)  —  DBAWIN&  Jubobs  —  Statu- 

TOBT    PBOVISIONB  —  ABBENOB    01^— COltMON- 

Law  Rule. 

Laws  1905,  c. '  146,  as  amended  by  Laws 
1907,  c.  63,  made  it  the  duty  of  the  superior 
court  to  appoint  Jury  commissioners  in  each 
county  in  June  of  each  year,  who  were  to 
select  the  names  of  all  qualified  jurors  in  their 
county  and  deposit  them  in  a  box,  and  on  the 
■ecmia  Saturday  of  each  month  as  many  names 
were  to  be  drawn  as  the  judge  might  direct  to 
serve  during  the  ensuing  month.  Laws  1909,  c. 
78,  repealing  all  inconsistent  laws,  directed  su- 
perior courts  to  divide  their  counties  into  not 
less  than  three  nor  more  than  six  jury  districts, 
and  the  derlra  were  directed  during  the  month 
of  July  of  eadi  year  to  make  up  a  jury  list 
containing  the  names  of  all  qnalined  Jurors  of 
each  district.  From  this  he  was  frMn  month 
to  month  to  draw  the  jury  in  a  similar  manner 
aa  ander  the  previous  law,  except  that  the  draw- 
ing was  done  by  tlie  clerk  without  the  aid  of 
the  commissioners.  Const,  art.  4,  }  6,  pro- 
vides that  superior  courts  shall  always  be  open 
except  on  nonjudicial  days.  Article  1,  {  21, 
provides  that  the  right  of  trial  by  jury  shall  re- 
main inviolate.  The  present  trial  occurred  Jnne 
24,  1909.  The  jurors  in  attendance  were  select- 
ed the  preceding  month  nnder  the  Laws  of 
1905,  as  amended.  Laws  1900  went  into  effect 
Jnne  8,  1909.  Held,  that  there  being  no  stat- 
ute law  in  force  during  the  month  of  June, 
1909,  the  superior  court  was  not  prevented  from 
lawfully   proceeding  with   the-  trial,   since   the 

Jurors  were  in  attendance  in  pursuance  of  the 
awful  statutory  method,  no  other  statutory 
method  being  then  in  existence,  and,  if  no  ju- 
ron  were  present,  it  could  have  summoned  an 
open  venire  as  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Jnty,  Cent. 
Dig.   !§  283-290;    Dec.  Dig.   i  66.*] 

4  Neqligbncb  (i  93*)— Imputed  NEaLiOBNCB 

— Dbiveb  of  vehicle. 

In  an  action  against  a  street  railroad  com- 
pany for  personal  injuries  in  a  collision  between 
a  street  car  and  an  ice  wagon  upon  wiiich 
plaintiff  was  employed,  but  which  was  driven  by 
another,  the  negligence  of  the  driver  could  not 
be  imputed  to  plaintiff,  in  the  absence  of  a 
showing  that  it  was  any  part  of  his  dutjr  to 
drive  the  team,  or  that  he  had  any  supervision 
or  control  over  the  driver. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  147;    Dec.  Dig.  i  93.»] 

Department  2.  Appeal  from  Superior  Court, 
King  County ;  Boyd  J.  Tallman,  Judge. 

Action  by  William  W.  Cathey  against  the 
Seattle  Electric  Company,  a  corporation. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

James  B.  Howe  and  Hugh  A.  Tait,  for  ap- 
pellant   Milo  A.  Root,  for  respondent 


PARKER,  J.  This  Is  an  action  to  recover 
damages  for  personal  injuries,  alleged  to  have 
resulted  to  the  plaintiff  from  the  negligent 
operation  of  one  of  the  street  ears  of  the  de- 
fendant The  defendant  operates  a  double- 
track  electric  street  railway  upon  First  ave- 
nue In  Seattle.  First  avenue  runs  approxi- 
mately north  and  south.  Battery  street  inter- 
sects First  avenue  at  right  angles.  Bell  street 
also  intersects  First  avenue  ait  right  angles 
one  block  south  of  Battery  street  The  plain- 
tiff was  injured  by  a  collision  between  a  street 
car  of  the  defendant  and  an  ice  wagon  on 
which  plaintiff  was  riding  at  a  point  on  First 
avenue  about  halfway  between  Battery  and 
Bell  streets.  On  May  2,  1907,  plaintiff  and 
one  Hans  Roundstad  were  employed  by  the 
Standard  Ice  Company  and  were  delivering 
Ice.  In  the  course  of  their  duties  they  were 
proceeding  north  on  the  east  side  of  First 
avenue.  Roundstad  was  driving,  being  seated 
on  the  right,  while  plaintiff  was  seated  on  the 
left,  both  in  the  driver's  seat  As  they  passed 
Bell  street,  the  off  horse  became  much  fright- 
ened at  a  furniture  van,  and  started  to  rear 
and  Jump  and  to  crowd  the  other  horse  to  the 
left  towards  the  car  tracks.  At  this  time  one 
of  defendant's  cars  was  proceeding  south  on 
Second  avenue  on  the  west  car  track,  near 
Battery  street  There  was  nothing  to  ob- 
struct the  view  between  ttie  car  and  the  wag- 
on, which  were  then  approximately  a  block 
apart  and  approaching  each  other.  The  hors- 
es continued  to  rear  and  crowd  towards  and 
upon  the  car  tracks,  the  driver  trying  to  pull 
them  back  upon  the  east  side  of  the  tracks, 
so  as  to  miss  the  approaching  car ;  but  upon 
the  nearer  approach  of  the  car  the  driver,  be- 
Ueving  that  it  would  be  safer  and  more  like- 
ly to  avoid  a  collision  with  the  car,  palled 
the  horses  to  the  left  across  the  track  on 
which  the  car  was  atq[>roachlng  hoping  to 
miss  the  car  by  passing  it  on  the  west  side  of 
the  street  The  horses  and  the  front  part  of 
the  wagon  passed  over  the  trade,  but  the  car 
struck  the  right  rear  wheel  of  the  wagon, 
throwing  it  over ;  the  plaintiff  falling  with  one 
of  his  legs  under  It,  causing  the  injuries  for 
which  he  claims  damages.  The  negligence 
charged  against  the  defendant  is  that  its  mo- 
torman  in  charge  of  the  car  "needlessly  and 
recklessly  permitted  his  car  to  run  against 
said  wagon,  which  he  could  plainly  see,  and 
which  he  could  easily  have  avoided  by  the 
exercise  of  ordinary  care  and  prudence." 
The  defendant  denied  all  negligence  on  its 
part  and  that  of  its  motorman,  and  alleged 
that  the  injuries  sustained  by  plaintiff  were 
caused  by  his  own  carelessness  and  negligence 
which  contributed  thereto,  and  were  the  ap- 
proximate cause  thereof.  A  trial  before  the 
court  and  a  Jury  resulted  in  a  verdict  in  fa- 
vor of  the  plaintiff.  The  defendant  moved 
for  Judgment  notwithstanding  the  verdict, 
and  also  for  a  new  trial.    These  motions  be- 
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Ing  denied,  judgment  was  entered  upon  the 
verdict,  and  the  defendant  has  appealed. 

We  win  first  notice  appellant's  contentions 
upon  its  motions  for  judgment  and  for  new 
trial,  in  so  far  as  they  challenge  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict. 
There  was  evidence  tending  to  show  that  the 
horses,  by  reason  of  their  fright,  especially  the 
fright  of  the  off  horse,  became  uncontrollable 
80  far  as  the  driver  being  able  to  keep  them 
on  the  east  side  of  and  off  the  track  of  the 
approaching  car;  that  their  frightened  con- 
dition and  the  driver's  efforts  to  control  them 
and  their  tendency  to  go  upon  the  track  that 
the  car  was  approaching  upon  could  be  plain- 
ly observed  by  a  person  situated  as  the  motor- 
man  was  ai>on  the  front  platform  of  the  car, 
from  the  time  they  were  nearly  a  block  away 
from  the  car  until  the  collision  actually  oc- 
curred ;  that,  if  the  car  had  been  stopped  at 
a  very  short  distance  north  of  where  the  col- 
lision occurred,  the  rear  aid  of  the  wagon 
would  have  passed  over  the  track  and  cleared 
the  car  without  collision ;  that  the  motorman 
could  have  stopped  the  car  sooner  than  he  did 
after  seeing  the  probability  of  the  accident 
and  avoided  the  collision,  e^ecially  if  he  had 
the  car  under  proper  control ;  that  the  driver 
of  the  horses  was  a  strong  man  and  an  ex- 
perienced driver ;  that  he  did  all  that  an  ex- 
perienced driver  could  do  to  avoid  the  colli- 
Blon;  and  that  respondent  did  nothing,  and 
could  do  nothing,  to  avoid  the  collision.  There 
being  evidence  tending  to  show  these  facts, 
we  think  the  cause  was  prox)erly  submitted  to 
the  jury. 

It  is  contended  that  the  trial  court  erred 
In  denying  the  appellant's  challenge  to  the 
panel  of  jurors.  The  challenge  was  based  up- 
on the  ground  that  the  jurors  were  not  select- 
ed in  accordance  with  chapter  73,  p.  131,  Laws 
1909,  but  were  selected  under  chapter  146,  p. 
270,  Laws  1905,  as  amended  by  chapter  63, 
p.  102,  Laws  1907.  By  the  Laws  of  1905  and 
1907  It  was  the  duty  of  the  superior  court  to 
appoint  jury  commissioners  in  each  county  In 
June  of  each  year.  It  was  the  duty  of  these 
commissioners  to  select  the  names  of  all  qual- 
ified jurors  In  their  county  and  deposit  their 
names  written  on  separate  slips  of  paper  in 
a  box  to  be  delivered  to  and  remain  in  the 
custody  of  the  clerk  of  the  court.  On  the  sec- 
ond Saturday  of  each  month  it  was  the  duty 
of  the  jury  commissioners  and  the  clerk  to 
assemble  In  open  court  and  draw  such  num- 
ber of  names  from  the  box  as  the  judge  might 
direct  for  petit  jurors  to  serve  during  the  en- 
suing calendar  month.  This  trial  occurred 
on  June  24, 1909.  The  jurors  then  in  attend- 
ance upon  the  court  had  been  regularly  se- 
lected on  the  second  Saturday  in  May,  1909, 
under  the  Laws  of  1905  and  1907  as  above 
briefly  outlined.  At  the  time  of  so  selecting 
the  jurors  for  service  during  the  month  of 
June  that  law  was  in  force.  At  the  session 
of  1909  the  Legislature  enacted  a  new  law 
for  the  selection  of  Jurors,  being  chapter  73, 
p.  131,  Laws  1909.    This  law  went  into  force 


June  8,  1909,  as  all  laws  of  that  session  did, 
not  having  an  emergency  clause.  By  this  law 
it  is  made  the  duty  of  the  superior  courts  to 
divide  their  respective  counties  into  not  less 
than  three  nor  more  than  six  jury  districts. 
each  with  equal  population  as  near  as  may 
be.  It  Is  made  the  duty  of  the  clerk  of  the 
court  during  the  month  of  July  in  each  year 
to  make  up  a  jury  list  containing  the  names 
of  all  qualified  jurors  In  each  district,  to  pro- 
vide boxes  for  each  district,  write  the  names 
of  the  jurors  upon  dips  of  paper,  and  deposit 
the  names  In  the  boxes  of  the  proper  districts. 
From  these  boxes  the  jury  is  to  be  drawn 
from  month  to  month  in  a  similar  manner  as 
under  the  previous  law,  except  the  drawing 
is  done  by  the  clerk  of  the  court  without  the 
aid  of  jury  commissioners,  and  the  names  are 
to  be  drawn  in  equal  numbers  from  each  jury 
box.  The  jurors  so  drawn  are  to  swve  for 
the  ensuing  month. 

We  have,  then,  this  situation:  The  jurors 
attending  upon  the  court  at  the  time  of  this 
trial  were  regularly  selected  for  service  for 
Jime,  1909,  under  a  law  that  was  in  force  on 
the  second  Saturday  of  May,  the  time  of 
their  selection,  but  was  not  in  force;  at  the 
time  of  the  trial  because  the  new  law  of 
1909  bad  the  effect  of  repealing  the  prior 
laws  when  It  went  Into  force  on  June  8, 
1909.  State  V.  Superior  Court,  104  Pac.  1131. 
There  could  be  no  Jury  list  made  up  by  the 
clerk  of  the  court  under  the  law  of  1909 
from  which  a  jury  could  be  drawn  to  serve 
during  June,  1909,  since  the  first  selection  of 
Jurors  under  that  law  could  not  occur  until 
July,  1909,  so  there  was  no  statute  law  In 
force  during  the  month  of  June,  1909,  that 
provided  any  method  whatever  for  the  se- 
lection of  jurors  to  attend  upon  the  superior 
courts  of  the  state  during  that  month.  The 
effect  of  the  argument  of  learned  counsel 
for  appellant  Is  that  the  superior  courts  of 
the  state  were  without  power  to  proceed 
with  jury  trials  at  this  time  because  of  this 
want  of  statutory  law  providing  for  the  se- 
lection of  jurors.  The  superior  courts  are 
created  by  the  state  Constitution.  They 
possess  general  original  jurisdiction,  both  in 
law  and  equity.  Section  6,  art.  4,  of  the  Con- 
stitution, wherein  their  jurisdiction  and  pow- 
ers are  defined  among  other  things,  provides 
that  "they  shall  always  be  open  except  on 
nonjudicial  days,"  and  by  section  21,  art. 
1,  of  the  Constitution,  it  Is  provided  that 
"the  right  of  trial  by  jury  shall  remain  In- 
violate." Clearly  the  Constitution  contem- 
plates that  the  superior  courts  of  the  state 
shall  at  all  times,  except  upon  nonjudicial 
days,  have  power  to  proceed  with  their  busi- 
ness, and  this,  of  course.  Includes  trial  by 
jury  as  well  as  their  other  business.  These 
are  powers  which  cannot  be  taken  away  from 
the  superior  courts  by  anything  less  than  a 
change  in  the  Constitution,  unless  It  can  be 
held  that  the  absence  of  a  statutory  method 
for  selecting  jurors  has  the  effect  of  depriv- 
ing the  superior  courts  of  power  to  procure 
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Jurors  for  the  conduct  of  Its  Jury  business. 
For  nearly  50  years  the  statute  law  of  this 
state  and  territory  has  provided  as  follows : 
"The  conunon  law,  so  far  as  it  Is  not  Incon- 
sistent with  the  Constitution  and  laws  of 
the  United  States,  or  of  the  state  of  Wash- 
ington, nor  Incompatible  with  the  Institutions 
and  condition  of  society  In  this  state,  shall 
be  the  rule  of  decision  in  all  the  courts  of 
this  state."  Section  143,  Rem.  &  Bal.  Code. 
In  view  of  the  common-law  source  of  our 
Jurisprudence,  it  is  more  than  likely  that 
this  would  be  the  rule  of  decision  in  this 
state  even  in  the  absence  of  such  a  statu- 
tory provision.  The  power  of  procuring  the 
attendance  of  Jurors  upon  courts  at  common 
law  was  ample  for  that  purpose  before  there 
were  any  statutes  regulating  the  matter,  both 
In  England  and  America;  and  the  authori- 
ties seem  to  clearly  support  the  view  that,  In 
the  absence  of  statutory  provisions,  the  com- 
mon-law method  of  procuring  Jurors — ^tbat 
is,  by  open  venire  directed  t6  the  executive 
officer  of  the  court— may  be  resorted  to  at 
the  present  time.  12  Enc.  of  PI.  &  Pr.  274; 
24  C^c.  208 ;  3  Blackstone,  352 ;  Clawson  v. 
United  States,  114  U.  S.  477,  480,  5  Sup.  Ct 
949,  29  L.  Ed.  179;  U.  S.  T.  Beebe,  2  Dak. 
292,  11  N.  W.  505;  Carter  v.  Territory,  3 
Wyo.  193,  18  Pac.  750,  19  Pac.  443f;  Berry 
T.  United  States,  2  Colo.  186,  197. 

In  the  case  last  cited  Chief  Justice  Hal- 
let,  in  discussing  the  power  of  the  court  to 
summon  Jurors  in  the  absence  of  statutory 
provisions,  at  page  198,  said:  "It  will  not  be 
(daimed  that  the  powers  possessed  by  courts 
are  entirely  derived  from  the  written  or 
statute  law.  As  Is  well  said  In  a  late  edition 
of  a  standard  work,  courts  did  not  originate 
in  Constitutions.  They  were  known  to  the 
common  law,  and  their  powers  are  there  well 
defined.  If  courts  possessed  only  such  pow- 
ers as  are  granted  In  Constitutions  and  stat- 
utes, they  could  not  protect  themselves  from 
Insult  and  outrage;  they  could  not  compel 
the  attendance  of  witnesses,  or  obligations 
to  testify  when  present ;  they  could  not  com- 
pA  the  attendance  of  Jurors,  nor  punish 
them  for  Improper  conduct  Potter's  Dwar- 
rla  on  Statutes,  340.  In  our  own  law,  not 
only  the  method  of  proceedings,  but  the  rem- 
edies given  to  suitors,  are  defined  almost  en- 
tirely by  the  common  law.  Of  late  the  Ju- 
dicial power  has  been  regulated  by  statute 
more  fully  than  ever  before,  and  still  very 
much  of  it  rests  In  the  common  law.  That 
authority  Is  not  conferred  by  statute  Is  no 
evidence  that  it  does  not  exist,  for  the  com- 
mon law  continually  supplements  the  statute 
law  supporting  It  at  every  point,  and  pro- 
viding for  all  its  deficiencies.  Of  this,  the 
law  relating  to  Juries  is  a  good  illustration, 
for,  although  the  qualifications  and  selec- 
tion of  Jurors  are  now  usually  regulated  by 
statute,  the  process  for  bringing  tbem  Into 
court  is  given  by  the  common  law,  and  their 
powers  and  duties  are  derived  almost  entire- 
ly from  the  same  source." 


We  have  noticed  this  common-law  power 
for  the  purpose  of  showing  that  It  exists, 
and  conclude  that  the  .superior  courts  of  the 
state  were  not  prevented  from  lawfully  pro- 
ceeding with  Jury  trials  during  the  month 
of  June,  1909,  simply  because  there  was  then 
no  statute  law  In  force  providing  for  the 
manner  of  selecting  and  summoning  Jurors 
for  service  during  that  month.  It  is  true  the 
Jurors  in  attendance  upon  the  court  at  the 
time  of  this  trial  were  not  summoned  by 
common-law  process,  but  they  were  then  in 
attendance  upon  the  court  in  pursuance  of  a 
lawful  statutory  method  which  was  in  force 
at  the  time  of  their  selection  and  coming  in- 
to court,  and  no  other  statutory  method  was 
then  In  existence  by  which  Jurors  could  be 
selected  for  service  at  that  time.  We  are  of 
the  oplnl(»i  that  the  court  could  lawfully 
proceed  to  trial  with  the  Jurors  then  present, 
or.  If  there  had  been  no  such  Jurors  pres- 
ent. It  could  have  summoned  a  sufficient 
number  to  transact  the  Jury  business  of  the 
court  by  open  venire  as  at  common  law. 
Appellant's  right  to  challenge  Individual  Ju- 
rors either  peremptorily  or  for  cause  was  not 
Impaired  in  the  least,  by  the  manner  of  se- 
lecting or  summoning  the  Jury,  and  this  rec- 
ord fails  to  show  the  exercise  of  any  such 
challenge  by  appellant. 

Among  other  things,  the  court  Instructed 
the  Jury  as  follows:  "A  person  riding  in  a 
wagon  with  another  person  who  Is  driving 
a  team  which  Is  h&ullng  said  wagon  Is  not 
responsible  for  the  negligence  of  such  driver 
in  a  case  of  this  kind,  unless  he  caused  said 
driver  to  be  Diligent,  and  unless  plaintiff's 
negligence  concurs  with  the  negligence  of 
the  driver.  In  this  case.  If  you  believe  that 
the  driver  of  the  ice  wagon  was  negligent, 
but  that  plaintiff  did  not  cause  such  negli- 
gence and  was  not  responsible  therefor  and 
was  not  guilty  of  negligence  on  his  part, 
then  It  would  be  no  defense  to  plaintiff's 
right  to  recover  against  defendant."  This 
instruction  is  claimed  to  be  erroneous  and 
prejudicial  to  appellant,  in  that  it  is  too 
general  and  Ignores  the  relation  existing  be- 
tween respondent  and  the  driver.  It  is  ar- 
gued by  counsel  for  appellant  that  the  neg- 
ligence of  the  driver,  if  any,  should  be  Im- 
puted to  the  respondent  by  reason  of  their 
relation  at  the  time  of  the  accident  There 
was  no  evidence  tending  to  show  that  It  was 
any  part  of  respondent's  duty  to  drive  the 
team,  or  that  he  had  any  supervision  or 
control  over  the  driver.  This  being  true, 
we  think  the  Instruction  was  not  erroneous 
as  applied  to  the  facts  of  this  case.  In  the 
case  of  Shearer  v.  Town  of  Buckley,  31 
Wash.  370,  378,  72  Pac.  76,  an  instruction 
was  approved  by  this  court  upon  the  same 
principle  which  we  think  will  sustain  this 
instruction.  The  only  difference  between 
that  case  and  this  Is  that  the  Injured  person 
In  that  case  was  rising  in  a  wugon  as  the 
guest  or  companion  of  the  driver  of  the 
horses,  but  as  in  this  case  he  had  no  author 
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Ity  or  control  over  the  person  driving,  or  the 
team,  and  that  fact  appears  to  be  the  prin- 
ciple reason  assigned  by  the  court  for  ex- 
empting the  injured  person  from  the  effect 
of  the  negligence  of  the  driver.  In  addition 
to  the  cases  there  cited,  the  case  of  McBride 
V.  Des  Moines  City  Ry.  Co.  (Iowa)  109  N.  W. 
618,  and  cases  therein  cited  lends  support  to 
this  view. 

Other  errors  are  assigned  upon  the  ml 
Ings  of  the  court  In  connection  with  the  ex- 
amination of  witnesses.  These  we  have  ex- 
amined and  regard  them  all  without  merit. 
They  all  relate  to  matters  within  the  dis- 
cretion of  the  trial  court  They  are  not  such 
that  we  feel  called  upon  to  discuss  them  in 
detail. 

We  find  no  prejudicial  error  In  the  record, 
and  the  Judgment  Is  therefore  affirmed. 

RUDKIN,  C.  X,  and  CROW,  DUNBAR, 
and  MOUNT,  JJ.,  concur. 


(58  Wash.  203) 

GILMORE  T.   CONTINENTAL  CASUAI/TT 
CO. 

(Supreme  Court  of  Washington.     April  29, 
1910.) 

1.  PBIW<3n'AI,  AND  AOENT  (J  48*)— TERMINA- 
TION o»  Agency— Death  op  Principal. 

The  death  of  the  principal  terminates  the 
agency  unless  the  agency  is  coupled  with  an 
interest. 

[Bd.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  IS  67-71 ;   Dec.  Dig.  {  43.*] 

2.  Pbincipai.  and  Agent  (|  43*)— Evidence 
(5  243*)— Termination  of  Agency— Death 
or  Pbincipai.. 

The  antbority  of  one  to  represent  insured 
in  an  accident  policy  and  pay  mstallments  of 
the  premium  terminates  on  the  death  of  in- 
sured, and  statements  made  by  the  repiesenta- 
tive  thereafter  are  not  binding  on  the  bene- 
ficiaries entitled  to  the  insurance. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  5S  67-71;  Dec.  Dig.  M3;* 
Evidence,  Cent.  Dig.  §  915 ;    Dec.  Dig.  g  243.*] 

3.  Insttrance  (5  360*)— Accident  Insurance 
—Premium— Payment  in  Inbtai<i.ments. 

Where  an  accident  policy  did  not  fix  the 
time  for  the  payment  of  the  installments  of  the 
premium,  but  only  provided  that  they  should 
he  paid  promptly  out  of  insured's  wages  for  a 
particular  month,  the  Insured,  through  his  em- 
ployer as  agent,  had  a  reasonable  time  within 
which  to  make  payment,  and  a  delay  of  three 
days  after  the  end  of  the  month  was  not  so  un- 
reasonable as  to  forfeit  the  policy  for  nonpay- 
ment of  the  installments. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  SI  913,  91G-924 ;   Dec.  Dig.  g  360.*] 

4.  Insurance  (§  349*)— Accident  Insurance 
—Premium— Payment  of  Installments. 

An  accident  policy  stipulated  that  the  pre- 
mium should  be  paid  in  installments  out  of  in- 
sured's wages  for  designated  months.  It  was 
understood  that  the  earnings  of  insured  for  any 
particular  month  were  not  to  be  paid  until  the 
latter  end  of  the  succeeding  month,  and  that 
no  remittance  would  be  made  on  the  premium 
until  the  arrival  of  the  pay  day,  though  funds 
were  in  the  hands  of  the  employer  applicable 
to  that  purpose  on  the  1st  day  of  the  succeeding  I 


month.  Beld,  that  there  was  no  default  in  the 
payment  of  an  installment  until  the  arrival  of 
the  pay  day. 

[EJd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §$  891,  89&-902;  Dec  Dig.  i  349.*] 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County ;  D.  H.  Carey,  Judge. 

Action  by  Margaret  Gilmore  against  the 
Continental  Casualty  Company.  Prom  a 
Judgment   for   plaintiff,   defendant   appeals. 

Afflrrriprt 

Roche  &  Onstlne  and  Manton  Maverick,  for 
appellant  Plummer  &  Latimer,  for  respond- 
ent 

FULLERTON,  J.  On  September  16,  1907, 
the  appellant  Issued  to  one  Nate  Oilmore,  a 
freight  brakeman  in  the  employ  of  the  North- 
ern Pacific  Railway  Company,  an  accident 
Insurance  policy,  whereby  It  promised,  among 
other  things,  to  pay  to  the  respondent  the 
sum  of  $1,000  in  case  of  the  death  of  the  as- 
sured by  accident  during  the  life  of  the  poli- 
cy. The  life  of  the  policy  was  fixed  at  one 
year,  subject  to  lapse  for  the  nonpayment  of 
any  premium  installment  The  assured  did 
not  pay  any  part  of  the  premium  at  the  time 
of  the  Issuance  of  the  policy,  bnt  to  pro- 
vide therefore  gave  to  the  appellant  the 
following  order  directed  to  the  paymaster  of 
his  employer: 

"Please  pay  for  me  to  the  Continental 
Casualty  Company  the  sum  of  forty  and 
no/00  dollars  and  charge  the  same  against 
my  pay  account  for  services  rendered  or  to 
be  rendered  by  me. 

"This  order  is  given  to  provide  for  the  pay- 
ment on  a  policy  of  Insurance  for  which  I 
have  this  day  made  application,  and  yon  are 
anthorlzed  and  requested  to  pay  the  said 
sum  In  Installments,  as  follows: 

1st  ingtallment  of  110.00  to  be  paid  from  my  wageii 

for  the  month  of  October,  1907. 
2nd  Installment  of  110.00  to  be  paid  from  my  wages 

for  the  month  of  NoTember,  1907. 
Jrd  installment  of  $10.00  to  be  paid  from  my  -wages 

for  the  month  of  December,  1907. 
4th  installment  of  tlO.OO  to  be  paid  from  my  wages 

tor  the  month  of  January,  IMS. 

— and  further,  at  the  option  of  the  Conti- 
nental Casualty  Company,  to  pay  any  Install- 
ment, payment  of  which  has  been  defaulted, 
from  any  reason  whatever,  from  my  wages 
from  any  month  thereafter  succeeding.  It  is 
understood  and  agreed,  with  respect  to  these 
Installments :  (1)  That  If  each  and  every  one 
of  them  be  promptly  paid  as  above  specified, 
then  and  in  that  event  only,  they  shall  pay 
for  my  Insurance  under  a  policy  to  he  Issued 
to  me  by  said  company,  bearing  even  date 
and  number  herewith,  for  rei^)ectlve  periods, 
to  wit:  The  first  Installment,  two  months; 
the  second  Installment,  two  months;  the 
third  Installment,  three  months;  and  the 
fourth  Installment,  five  months;  In  their 
successive  order  as  herein  given.     (2)  That 
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said  railway  company  Is  my  agent  for  the 
purpose  of  making  such  deductions,  and  I 
will  promptly  notify  Its  auditor  of  disburse- 
ments of  any  change  In  my  employment,  ei- 
ther as  to  class  of  service  or  location.  (3) 
That  I  hereby  release  the  said  railway  com- 
pany from  all  liability  on  account  of  failure 
to  make  deductions  arising  from  any  cause 
whatever.  And  (4)  that  if  for  any  reason 
whatever  payment  of  any  Installment  be  not 
made  as  above  specified  then  all  my  rights 
tinder  said  policy  and  the  rights  of  my  benefi- 
ciary thereunder  shall  at  once  terminate  and 
be  void.  I  hereby  waive  for  myself  and  for 
my  beneficiary  under  said  policy  any  notice 
of  payment  or  nonpayment  of  said  install- 
ments, and  I  agree  that  should  default  be 
made  In  any  payment  of  the  above  specified 
installments  and  the  defaulted  Installment 
he  afterwards  paid  as  provided  above,  then 
and  In  that  event  such  payment  shall  rein- 
state only  from  the  time  of  the  receipt  of 
such  payment  at  the  general  office  of  the 
€k)ntlnental  Casualty  Oompany. 

"I  agree  that  should  I  be  discharged  from 
or  cease  to  be  in  the  service  of  said  railway 
system  before  the  first  of  said  Installments 
becomes  due,  then  all  my  rights  and  rights 
of  my  beneficiary  In  said  policy  shall  Immedi- 
ately cease,  unless  I  notify  the  secretary  of 
said  Continental  Casualty  Company  In  writ- 
ing within  three  days  after  leaving  said  serv- 
ice, and  remit  said  Installment  with  said 
notice. 

"I  nnderstand  that  no  agent  of  the  com- 
pany has  any  authority  or  power  to  waive  or 
change  any  of  the  printed  provisions  herein. 

"In  consideration  of  the  acceptance  of  this 
order  or  assignment  of  wages  by  the  above- 
named  railway  company,  the  undersigned 
hereby  agrees  that  the  sanye  shall  not  be  re- 
voked, canceled,  and  annulled  Dy  notice  to 
aald  railway  company,  or  otherwise." 

The  appellant  at  that  time  was  doing,  and 
had  theretofore  done,  a  large  Insurance  busi- 
ness with  the  railway  company's  employes, 
from  each  of  whom  it  had  received  an  order 
similar  to  the  foregoing.  It  had  also  entered 
Into  an  agreement  or  understanding  with  the 
railway  company  by  which  the  railway  com- 
pany had  undertaken,  for  a  consideration  of 
5  per  centum  of  the  amount  collected,  to  de- 
duct from  the  wages  of  the  several  employes 
the  premiums  due  for  each  particular  month 
In  so  far  as  the  wages  earned  by  the  em- 
ploy6  would  permit  of  such  deduction.  The 
practice  of  the  appellant  was  to  turn  over  to 
the  railway  company's  auditor  of  disburse- 
ments the  several  orders  as  fast  as  they  were 
received. .  Towards  the  end  of  each  month 
It  would  forward  to  the  auditor  a  list  or 
statement  showing  the  names  of  the  several 
persons  assured  with  the  amount  of  premium 
due  for  that  month,  together  with  such  other 
data  as  would  enable  the  auditor  to  identify 
the  persons  named,  and  that  officer  would, 
when  making  up  the  accounts  of  the  assured, 
deduct  from  their  wages  the  amount  of  the 


premiums  due  and  forward  the  amount  to 
the  appellant  less  the  commission  charged. 
The  remittance  was  usually  made  about  the 
20th  day  of  the  month  succeeding  the  month 
the  premium  fell  due.  This  procedure  was 
followed  In  the  present  Instance.  On  receiv- 
ing the  order  in  September  the  appellant  for- 
warded It  to  the  railway  company's  auditor 
of  disbursements.  Towards  tbe  latter  part 
of  October  a  statement  was  sent  the  auditor 
containing  a  list  of  the  names  of  the  em- 
ployes of  that  company  who  held  insurance 
In  the  aj)pellant  company,  and  from  whom 
premiums  were  due  out  of  their  October 
wages.  In  this  list  was  the  name  of  the  as- 
sured In  question  here.  The  statement  show- 
ed $10  to  be  due  from  Oilmore  for  the  month 
of  October  and  this  sum  was  deducted  by  the 
auditor  from  GUmore's  October  wages  and 
forwarded  the  appellant  less  the  commission 
above  mentioned ;  the  remittance  being  made 
about  the  20th  day  of  November.  Towards 
the  end  of  November,  the  appellant  forward- 
ed to  the  auditor  a  similar  statement  show- 
ing the  amounts  due  on  November  premiums. 
This  was  duly  received  by  the  auditor,  who 
returned  it  about  the  20th  of  the  following 
month,  after  making  up  the  November  ac- 
counts, without  remittance  on  the  claim 
against  Gilmore.  The  reason  for  the  failure 
to  make  the  remittance  the  auditor  expressed 
on  the  statement,  by  the  words:  "trapsed. 
Nothing  due."  In  the  meantime  the  assured 
had  been  killed  by  accident  while  in  the  per- 
formance of  his  duty.  His  death  occurred 
on  December  3,  1907,  several  days  prior  to 
the  time  the  auditor  made  bis  return  to  the 
insurance  company;  but  whether  the  audi- 
tor knew  of  his  death  at  that  time  the  record 
does  not  disclose. 

The  method  adopted  by  the  railway  oom- 
pany for  keeping  the  time  of  Its  several  em- 
ployes and  making  payment  of  their  wages 
is  not  made  very  clear  by  the  riecord.  It  can 
be  gathered  therefrom,  however,  that  the 
trainmen's  time,  such  as  brakemen,  was  re- 
ported by  the  train  conductor  to  the  train- 
men's timekeeper,  who  after  tabulating  It 
forwarded  the  tables  to  the  auditor  of  dis- 
bursements. The  conductor  reported  at  the 
end  of  every  run,  usually  by  "railroad"  mall, 
and  owing  to  the  distance  of  the  conductor 
from  the  timekeeper  It  frequently  happened 
that  the  reports  of  the  conductor  of  work 
performed  on  the  last  days  of  the  month 
would  not  reach  the  timekeeper  in  time  to 
be  included  In  the  timekeeper's  report  to 
the  auditor,  which  latter  rqwrt  Included 
only  the  conductor's  reports  received  up  to 
12  o'clock  noon  on  the  first  of  each  month. 
The  effect  of  this  was  that  frequently  a  part 
of  an  employe's  earnings  for  one  month 
would  be  carried  over  and  paid  by  the  audi- 
tor as  earnings  of  the  succeeding  month.  It 
was  so  with  GUmore's  earnings  for  the 
months  of  October  and  November.  He  was 
working  on  extras  which  were  not  upon  the 
railway  time  card  and  bad  no  special  time, 
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bat  were  ran  upon  orders  from  station  to 
station.  He  was  paid  on  a  mileage  t>aBi8, 
botli  the  distance  traveled  and  overtime  put 
In  coantlitg  to  make  up  the  mileage.  In  Oc- 
tober the  assured  made  bis  last  trip  on  the 
last  day  of  the  month,  at  which  he  earned 
$6.22.  This  sum  was  not  turned  in  to  the 
timekeeper  in  time  to  he  reported  as  Oc- 
tober earnings,  and  was  consequently  carried 
into  the  November  account  The  only  work 
the  assured  performed  in  November,  was  on 
the  last  two  days. of  the  month,  during  which 
time  he  earned  $10.43.  This  sum  likewise 
was  reported  to  the  timekeeper  too  late  to  hi 
included  In  the  November  earnings,  so  was 
carried  to  the  December  account.  Thus  the 
account  as  It  appeared  in  the  office  of  the 
auditor  of  disbursements  in  December,  when 
he  made  the  report  of  nothing  due  to  the  in- 
surance company,  showed  only  $6.22  to  the 
credit  of  Gilmore. 

There  is  a  dispute  in  the  evidence  as  to 
the  amount  of  Oilmore's  earnings  in  Novem- 
ber which  It  may  be  well  to  notice  here.  The 
trial  coart  found  his  eamlugs  to  be  $10.43, 
and  we  have  accepted  the  finding  as  true.  It 
Is  supported  by  the  evidence  of  the  conductor 
with  whom  Gilmore  operated,  and  who  re- 
ported his  time  to  the  timekeeper,  and  by  the 
timekeeper  who  made  up  the  time-tables  and 
turned  them  over  to  the  auditor  of  disburse- 
ments. That  officer,  however,  testifying  for 
the  insurance  company,  states  that  Oilmore's 
earnings  for  that  month  were  only  $9.92. 
His  testimony,  however,  is  In  some  respects 
unsatisfactory.  For  example,  on  cross-ex- 
amination he  gave  the  number  of  miles  with 
which  Gilmore  was  credited  in  November  as 
392:  whereas,  both  the  conductor  who  re- 
ported the  mileage  and  the  timekeeper  who 
tabulated  It  say  that  he  was  credited  with 
413  miles ;  and  no  explanation  of  the  dlfTer- 
ence  is  given.  Again  be  testifies  that  he  had 
the  account  of  Oilmore's  November  earnings 
at  the  time  he  reported  to  the  appellant  in 
December.  In  this  he  is  not  only  contra- 
dicted by  the  timekeeper,  but  it  forced  him 
Into  another  dilemma.  If  he  had  that  ac- 
count, he  also  had  the  balance  carried  over 
from  October,  which  would  have  made  more 
than  enough,  according  to  his  own  figures,  to 
pay  the  insurance  premium.'  To  escape  this 
•he  gave  the  earnings  carried  over  from  Oc- 
tober as  earnings  for  December,  testifying 
that  the  amount  earned  by  Ollmore  in  the 
two  days  of  that  month  preceding  his  death 
was  $11.40;  whereas,  the  conductor's  time 
slips  as  reported  by  the  timekeeper  show  only 
$4.55  earned  for  these  two  days.  That  is  to 
say,  the  conductor's  and  trainmen's  time- 
keeper of  the  railway  company  make  up  the 
amount  due  Gilmore  in  the  hands  of  the  com- 
pany at  the  time  of  his  death  in  the  follow- 
ing manner: 

BamingB  in  October,  1907 $  6  22 

Eamio^  in  November,  1907 10  54 

Earnings  in  December,  1907 4  55 

Total    $21  31 
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Whereas,  the  auditor  makes  up  the  ac 
count  by  the  following  credltsi 

Earnings  in  November,  1907 $  9  92 

Earnings  in  December,  1907 11  40 

Total $21  82 

It  will  be  noticed  that  the  auditor  has  not 
materially  changed  the  totals  as  returned  by 
the  timekeeper,  but  has  simply  revamped 
the  tables  on  which  the  totals  are  based. 
The  auditor  makes  clear  another  matter  al- 
so, namely,  that  be  was  in  error  in  his  re- 
port made  to  the  appellant  in  December  to 
the  effect  that  there  was  nothing  due  the  as- 
sured from  the  railway  company,  as  the. 
company  had  in  Its  possession  at  that  time, 
according  to  his  present  computation,  more 
than  double  the  amount  necessary  to  liqui- 
date the  November  premium. 

After  the  death  of  Gilmore,  the  respondent 
as  his  beneficiary  obtained  the  necessary 
data,  and  was  proceeding  to  make  proofs  of 
his  death  and  her  right  to  the  benefits  de- 
clared in  the  policy,  when  she  was  notified 
by  the  insurance  company's  officers  that  the 
company  denied  any  liability  under  the  pol- 
icy because  of  the  nonpayment  of  the  Novem- 
ber premium.  This  action  was  thereupon  be- 
gun, resulting  in  a  judgment  In  her  favor. 

The  appellant  relies  chiefly  for  a  reversal 
of  the  judgment  on  the  fact  that  the  Novem- 
ber premium  was  not  paid.  It  argues  that 
by  the  express  terms  of  the  paymaster's  or- 
der, given  it  by  the  assured,  the  railway 
company  was  made  the  agent  of  the  assured, 
and  that  in  consequence  any  statement  made 
by  that  company  through  its  officers,  wheth- 
er true  or  false,  was  binding  on  the  assured, 
so  that  when  the  auditor  of  the  railway  com- 
pany returned  to  it  the  November  statement 
of  premium  due,  without  remitting  the 
amount  thereof.  It  released  the  appellant 
from  all  liability  under  the  policy.  But  this 
argument  overlooks  the  fact  that  the  death 
of  the  assured  had  occurred  prior  to  the 
time  this  return  was  made.  It  is  the  almost 
universal  rule  that  the  death  of  the  principal 
puts  an  end  to  the  agency;  the  only  excep- 
tion thereto  being  the  case  where  the  agency 
Is  coupled  with  an  Interest.  2  Enc.  L.  &  P. 
1256.  Therefore  at  the  time  the  return  re- 
lied upon  was  made  the  authority  of  the  rail- 
way company  to  represent  the  appellant  had 
ceased,  and  its  statements  and  acts,  although 
purporting  to  represent  the  assured,  were  no 
more  binding  upon  the  heirs  of  the  assured, 
or  the  beneficiary  entitled  to  his  life  Insur- 
ance, than  would  be  the  statements  of  any 
person  not  having  legal  authority  to  repre- 
sent his  estate. 

The  rights  of  the  parties  under  the  policy 
of  insurance  must  be  determined  by  the  con- 
ditions existing  at  the  time  of  the  assured's 
death.  If  at  that  time  he  was  in  default  in 
the  payment  of  any  Installment  of  premium 
owing  upon  the  policy,  then,  clearly,  the 
beneficiary  under  the  policy  cannot  recover 
thereon.    On  the  other  hand,  it  Is  just  as 
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dear  tbat  if  there  was  no  default  at  that 
time  there  is  such  liability.  This  question 
must  he  determined  by  the  terms  of  the  con- 
tract between  the  appellant  and  the  assured. 
By  reverting  to  the  paymaster's  order,  which 
.  was  made  to  supersede  the  condition  express- 
ed in  the  policy  with  reference  to  payments 
of  premiums  due,  It  will  be  observed  that  no 
definite  time  is  fixed  for  the  payment  of  any 
one  of  the  installments  provided  for.  The 
only  requirement  is  that  they  shall  be  paid 
promptly  out  of  the  assured's  wages  for  a 
particular  month.  This,  without  further  lim- 
itation or  understanding,  would  mean  that 
the  assured,  through  his  agent,  had  a  rea- 
sonable time  within  which  to  make  the  pay- 
ment. But  we  think  a  definite  time  of  pay- 
ment was  implied  by  the  agreement  of  the 
parties  in  this  Instance.  Both  the  assurer 
and  the  assured  were  acquainted  with  the 
system  adopted  by  the  assured's  employer 
for  making  payment  to  its  employes.  It  was 
understood  that  the  earnings  of  the  employe 
for  any  particular  month  would  not  be  paid 
until  the  latter  end  of  the  succeeding  month, 
and  that  no  remittance  would  be  made  on 
the  premium  until  pay  day  arrived,  even 
though  funds  were  in  the  hands  of  the  ^- 
ployer  applicable  to  that  purpose  on  the  first 
day  of  the  succeeding  month.  It  must  fol- 
low therefrom  that  there  would  be  no  de- 
fault until  pay  day  arrived.  But  the  right 
to  recover  may  rest  on  either  ground  stated. 
Since  the  premium  was  to  be  paid  out  of  the 
earnings  of  a  particular  month,  in  the  ab- 
sence of  an  agreement  fixing  a  definite  time 
for  the  payment,  a  delay  of  three  days  after 
the  end  of  the  month  would  not  be  an  unrea- 
sonable delay,  and,  since  the  assured  was 
killed  before  the  end  of  such  third  day,  there 
could  be  no  default  In  the  payment  at  the 
time  of  his  death.     . 

The  appellant  contends  further  that  the 
assured  was  in  default  if  his  earnings  for 
the  month  of  November  in  the  hands  of  his 
agent  at  the  time  of  his  death  were  not  suffi- 
cient to  pay  the  premium  for  that  month, 
and  he  argues  that  the  evidence  shows  that 
such  earnings  were  insufflclent  But  we 
have  adverted  to  the  evidence  and  findings 
in  this  respect,  and  have  reached  a  contrary 
conclusion  therefrom  than  that  reached  by 
the  appellant. 
The  Judgment  is  affirmed. 

RTJDKIN,  a  J.,  and  GOSE  and  CHAD- 
WICK,  JJ.,  concur. 

(58  Wash.  219) 

SHAW  V.  LOBa 

(Supreme  Court  of  Wnahlngton.     April  29, 
1910.) 

t.  AccouHT  Stated  (§  5*)— Rbqihsites. 

To  impart  to  an  acconnt  the  character  of 
an  acconnt  stated.  It  must  be  mutually  agreed 
between   the  x>artle8    that    the   balance   struck . 


thereon  is  the  correct  amount  due  from  the  one 
party  to  the  other  on  the  final  adjustment  of 
their  mutual  dealings,  to  which  the  account  re- 
lates. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed. Cent.  Dig.  {§  16,  29 ;  Dec.  Dig.  §  5.*1 

2.  Account  Stated  (§  C*) — Necessitt  or  As- 
bent. 

The  mere  rendition  of  an  account  by  one 
party  to  another  does  not  show  an  account  stat- 
ed. There  must  be  some  form  of  assent  to  the 
accouut ;  that  is,  a  definite  acknowledgment  of 
an  indebtedness  in  a  certain  sum. 

[Ed.  Note. — For  other  cases,  see  Account  Stat- 
ed, Cent.  Dig.  §S  16,  29;  Dec.  Dig.  {  5.*1 

3.  Account  Stated  <{  6*)— Assent— Ihpuca- 

tion. 

An  assent  to  an  account  to  make  it  an  ac- 
count stated  may  be  imph'ed  from  circumstances 
and  acts  of  the  parties,  but  it  must  appear  in 
some  form. 

[Ed.  Note.— For  other  cases,  see  Acconnt  Stat- 
ed, Gent.  Dig.  !|  30-40;   Dec.  Dig.  {  Q.*} 

4.  Account  Stated  (J  19») — Supficiknot  of 
Evidence. 

In  an  action  on  an  account,  evidence  held 
Insufficient  to  show  that  the  account  rendered 
was  a  stated  account. 

[Ed.  Note. — For  other  cases,  see  Account  Stat- 
ed, Cent.  Dig.  §  93 ;   Dec  Dig.  I  19.*] 

5.  Witnesses   (|   139*)— Transactiobs   wrrH 
Decedent— Partners. 

In  an  action  on  an  alleged  stated  account 
by  one  partner  against  the  estate  of  a  deceased 
pemon,  plaintiff  is  a  party  in  interest,  and  dis- 
qualified from  testifying,  under  Rem.  &  Bal. 
Code,  I  1211. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  i  139.*] 

6.  Account.  Action  on  (J  22*)- Sufwcienct 
OF  Evidence. 

In  an  action  to  recover  the  balance  of  an 
account,  evidence  held  insufficient  to  show  that 
there  was  any  balance  due. 

[Ed.  Note.— For  other  cases,  see  Account,  Ac- 
tion on,  Dec.  Dig.  {  22.*] 

7.  Appeal  and  Erbob   (§  1056*)— Hawcless 
Error— Expert  Testiuont. 

Error  in  excluding  testimony  of  an  expert 
witness  is  harmless,  where,  with  bis  testimony 
in  the  record,  the  evidence  would  still  be  insuffi- 
cient to  change  the  result. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  4033;   Dec.  Dig.  f  1056.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  F.  Main,  Judge. 

Action  by  R.  W.  Shaw  against  Rosa  Lobe, 
executrix.  From  a  judgment  for  defendant, 
plaintiff  appeals.    AfBrmed. 

G.  Ward  Kemp,  for  appellant  Rictwrd 
Saxe  Jones,  for  respondent. 

FULIjERTON,  J.  The  appellant  as  the  as- 
signee of  one  Lee  D.  Gilmer,  brought  this 
action  against  the  respondent  to  recover  a 
balance  claimed  to  be  due  on  an  account  stat- 
ed between  Gilmer  and  E.  Lobe,  the  devisor 
of  the  respondent  The  complaint  carrleil 
a  prayer  in  the  alternative  for  a  partnership 
accounting  in  case  the  court  should  fail  to 
find  the  existence  of  an  account  stated.  Aft- 
er issue  had  been  joined,  a  trial  was  had  be- 
fore the  court  without  a  jury,  which  resulted 


*F<^r  other  cases  see  lam*  topic  and  section  NUMBKR  In  Deo.  &  Am.  Dlgg.  1307  to  date,  A  Reporter  Vjdexes 
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In  a  judgment  In  favor  of  the  respondent. 
This  appeal  Is  taken  therefrom. 

Two  principal  questions  are  presented,  the 
first  of  which  is  that  the  court  erred  In  fall- 
ing to  find  an  account  stated  between  OUmer 
and  Lobe.  The  record  discloses  that  these 
persona  were  partners  from  December,  1901, 
until  March,  1905,  engaged  in  the  insurance, 
real  estate,  mining,  and  loan  business,  and 
the  business  of  selling  oil  on  commissiona 
They  were  not  equal  partners.  GUmer,  by 
writing,  executed  June  24,  1902,  expressly 
waived  any  Interest  In  the  real  estate  and 
mining  business  done  by  the  firm,  and  it 
seems  to  have  been  orally  understood  that 
the  commissions  received  from  the  Insurance 
business  were  to  be  divided  on  a  basis  of  two- 
thirds  and  one-tlilrd,  the  larger  proportion 
to  go  to  the  partner  at  whose  solicitation  the 
Insurance  was  procured.  The  active  work 
of  the  partnership  was  done  by  Lobe,  while 
Gilmer  did  the  office  work  and  kept  the 
books.  The  firm  as  a  firm  had  no  Joint  bank 
account  All  money  recdved  belonging  to 
the  firm  was  turned  over  to  Lobe  who  de- 
posited It  In  his  own  name,  and  drew  checks 
thereon  from  time  to  time  as  the  exigencies 
of  the  business  required.  On  the  dissolution 
of  the  partnership  GUmer  made  out  a  state- 
ment from  the  books  by  which  he  showed  a 
balance  in  his  favor  of  some  $2,986.51.  The 
statement  contained  an  account  of  the  re- 
ceipts of  the  firm  during  the  time  of  the 
partnership  from  the  various  businesses  In 
which  it  was  engaged,  the  proportionate 
share  thereof  clalnted  by  Gilmer,  and  the 
balance,  after  deducting  certain  losses  of  the 
firm,  and  the  sums  withdrawn  by  Gilmer  on 
bis  personal  account.  No  deduction  was  made 
for  rents  or  operating  expenses,  although  the 
books  show  that  the  latter  amounted  to  a 
considerable  sum.  This  statement  was  deliv- 
ered to  Lobe  who  afterwards  paid  GUmer  tn 
installments  the  sum  of  $1,150,  the  last  pay- 
ment being  made  on  May  26,  1906.  After 
the  statement  was  received  by  Lobe  he  had  it 
checked  over  by  the  bookkeeper  who  succeed- 
ed Gilmer,  and  that  person  testifies  that  he 
disputed  a  number  of  the  items  going  to 
make  up  the  account  The  statement  was 
found  after  Lobe's  death  among  his  effects, 
and  it  is  this  statement  that  the  appellant 
contends  constituted  an  account  stated  be- 
tween GUmer  and  Lobe,  but  manifestly  the 
evidence  was  Insufficient  to  make  it  such. 
To  Impart  to  an  account  the  character  of  an 
account  stated  it  must  be  mutually  agreed 
between  the  parties  that  the  balance  struck 
thereon  is  the  correct  amount  due  from  the 
one  party  to  the  other  on  the  final  adjust- 
ment of  their  mutual  dealings  to  which  the 
account  relates.  The  mere  rendition  of  an 
account  by  one  party  to  another  does  not 


show  an  account  stated.  There  must  be  some 
form  of  assent  to  the  account — that  Is,  a  defi- 
nite acknowledgment  of  an  Indebtedness  in 
a  certain  sum.  1  Enc.  L.  &  P.  688-693. 
True  assent  may  be  implied  from  the  cir- 
cumstances and  acts  of  the  parties,  but  it 
must  appear  in  some  form.  We  are  unable  to 
find  that  there  was  such  an  agreement 
shown  by  the  record  here. 

On  the  question  whether  the  evidence 
shows  a  balance  tn  the  appellant's  favor,  dis- 
regarding the  account  stated,  the  record  is 
not  so  satisfactory,  still  we  think  It  justifies 
the  conclusion  of  the  trial  court  Since  GU- 
mer was  a  party  In  Interest  he  was  disqual- 
ified from  testifying  (Rem.  &  Bal.  Code,  { 
1211),  and  the  only  evidence  pertinent  to  the 
inquiry  was  the  books  of  the  partnership. 
These  the  court  found  were  kept  by  Gilmer, 
and  were  so  far  Incomplete  aa  to  fail  in  them- 
selves to  show  the  terms  of  the  partnership 
or  its  status  at  the  time  of  its  dissolution, 
'particularly  whether  or  not  there  was  a  bal- 
ance owing  at  that  time  from  the  deceased 
partner  to  Gilmer.  Our  own  investigation  of 
the  books  convinces  us  that  no  different  con- 
clusion could  be  reached  without,  at  least, 
much  explanation  on  the  part  of  some  one 
who  was  famUlar  with  the  partnership  busi- 
ness. The  record,  however,  faUs  to  disclose 
any  one  having  the  requisite  information  to 
make  this  explanation  other  than  the  surviv- 
ing partner,  and,  since  he  is  disqualified 
from  testifying,  the  case  must  fall  for  want 
of  proofs. 

The  appellant  complains  that  the  court 
erred  in  excluding  certain  testimony  offered 
by  him  in  the  course  of  the  trial,  particular- 
ly in  excluding  the  statement  on  which  he 
based  his  claim  of  an  account  stated,  and 
testimony  of  an  expert  who  had  examined 
the  books,  and  stated  that  he  could  testify 
as  to  certain  balances  shown  by  them.  But 
while  we  think  the  court  could  have  properly 
admitted  the  testimony,  Its  refusal  to  do  bo 
was  not  error  requiring  reversal.  The  state- 
ment tended  to  support  the  appellant's  alle- 
gation of  an  account  stated,  but  with  It  in  the 
record  we  still  think  the  evidence  Insufficient 
to  establish  the  fact  The  evidence  of  the 
expert  could  but  show  what  appeared  in  the 
books.  This  would  not  help  the  appellant's 
case.  It  is  what  the  books  fall  to  show  that 
makes  It  impossible  to  determine  the  status 
of  the  partnership,  and  this  could  not  be  sup- 
plied by  the  testimony  of  the  witness.  While 
his  evidence  might  have  saved  us  some  labor, 
we  are  unable  to  see  how  it  could  change  the 
result 

The  judgment  appealed  from  will  stand  af- 
firmed. 

RUDKIN,  0.  J.,  and  OHADWIOK  and 
(JOSEl  JJ..  concur. 
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BROWN  T.  KILDBA  et  al. 

(Supreme  Court  of  Washington.    April  29, 
1910.) 

1.  Statutes  ({  241*)— "Penal  Statutes." 

A  statute  which  subjects  one  person  to  the 
payment  of  money  to  another,  -without  refer- 
ence to  any  actual  injury,  and  without  requir- 
ing: him  either  to  allege  or  prove  the  actual  in- 
jury, is  a  penal  statute  and  hence  Ballineer's 
Ann.  Codes  &  St.  S  4269  (Pierce's  Code,  !  7070), 
making  it  the  duty  of  the  trustees  of  a  corpora- 
tion to  keep  a  book  containing  the  names  of 
stockholders  showing  the  number  of  their  shares, 
which  book,  during  the  usual  business  hours, 
shall  be  open  for  inspection  of  stockholders  and 
creditors,  and  providing  tliat  any  stockholder  or 
creditor  of  the  company  shall  have  the  right  to 
make  extracts  from  such  book  or  demand  from 
an  officer  a  certified  copy  of  any  paper  placed  on 
file  in  the  office  of  the  company,  and  section 
4270  (section  7071),  providing  that  if  the  offi- 
cer having  charge  of  such  book  or  of  any  papers 
of  the  company  shall  refuse  or  neglect  to  exhibit 
them  or  allow  them  to  be  inspected,  he  shall  be 
guilty  of  a  misdemeanor  punishable  by  impris- 
onment in  the  county  jail  or  by  fine,  or  by  both, 
under  2  BalUnger's  Ann.  Codes  &  St.  |  7435 
(Pierce's  Code,  |  154^,  and  shall  forfeit  a  pen- 
alty of  not  less  than  $100  or  more  than  $1,000, 
such  penalty  being  not  as  compensation,  but  as 
a  part  of  the  punishment  is  a  penal  statute,  and 
should  'be  strictly  construed. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  i  323  ;   Dee.  Dig.  $  241.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5269-5271.] 

2.  corpobations  (|  323*)  —  inspection  of 
Books  —  Statutobt  Pbovisions— "Book" — 
"Papebs."  , 

The  "book"  referred  to  in  Ballinger's  Ann. 
Codes  &.  St.  i  4270  (Pierce's  Code.  9  7071),  is 
the  stockbook  mentioned  in  section  4269  (section 
"7070),  and  the  papers  referred  to  in  such  sec- 
tion are  the  papers  "placed  on  file"  within  the 
meaning  of  the  jjreceding  section,  meaning  some 
paper  lodged  with  and  kept  by  the  corporation 
and  pertaining  to  its  corporate  business,  and,  to 
subject  an  officer  to  the  payment  of  the  statu- 
tory penalty,  there  must  be  a  demand  for  an  in- 
spection of  the  book  named  in  the  statute,  or  a 
designated  paper  or  papers  lodged  with  and  kept 
by  the  corporation  and  pertaining  to  its  cor- 
porate business,  by  a  person  having  an  interest 
in  inspecting  the  paper,  and  there  must  be  a  re- 
fusal to  comply  with  the  demand,  and  a  simple 
demand  to  "inspect  the  books  and  lepers"  is  not 
sufficient  to  subject  the  officer  refusing  it,  to  the 
penalty. 

[Ed.  Note.— For  other  cases,  see  (Corporations, 
Dec.  Dig.  !  323.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  83G-838;    vol.  6,  pp.  5161,  5162.] 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;  Wm.  A.  Huneke,  Judge. 

Action  by  J.  R.  Brown  against  J.  P.  Klldea 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Reversed,  with  directions 
to  dismiss. 

C.  S.  Voorhees  and  Reese  H.  Voorhees,  for 
appellants.  Burctiam  &  Blair  and  H.  N.  Mar- 
tin, for  respondent 

GOSE,  J.  This  action  was  brought  by  the 
plaintiff  as  a  stockholder  of  the  Montana 
Scotch  Bonnet  Copper  &  Gold  Mining  Compa- 
ny, a  corporation,  against  the  defendants,  its 


officers  and  trustees,  for  the  recovery  of  a 
penalty,  and  is  based  on  sections  4269  and 
4270,  Ballinger's  Ann.  Codes  &  St  (Pierce's 
Code,  §§  7070,  7071),  which  are  as  follows: 

"Sec.  4269.  It  shall  be  the  duty  of  the  trus- 
tees of  every  company  incorporated  under 
this  chapter  to  keep  a  boolE  containing  the 
names  of  all  persons,  alphabetically  arranged, 
who  are  or  shall  be  stockholders  of  the  cor- 
poration, and  showing  the  number  of  shares 
of  stock  held  by  them  respectively,  and  the 
time  when  they  became  the  owners  of  such 
shares,  which  book,  during  the  asual  busi- 
ness hours  of  the  day,  on  every  day  excepting 
Sunday  and  legal  holidays,  shall  be  open  for 
the  inspection  of  stockholders  and  creditors 
of  the  company,  at  the  office  or  principal 
place  of  business  of  the  company;  and  any 
stockholder  or  creditor  of  the  company  shall 
have  the  right  to  make  extracts  from  such 
book,  or  to  demand  and  receive  from  the 
clerk  or  other  officer  having  the  charge  of 
such  book  a  certified  copy  of  any  entry  there- 
in, or  to  demand  and  receive  from  any  dertc 
or  officer  a  certified  copy  of  any  paper  placed 
on  file  In  the  office  of  the  company;  and  such 
book  and  certified  copy  shall  be  presumptive 
evidence  of  the  fact  therein  stated  in  any  ac- 
tion or  proceeding  against  the  company  or 
anyone  or  more  of  the  stockholders. 

"Sec.  4270.  If  at  any  time  the  clerk  or 
other  officer  having  charge  of  such  book  shall 
make  any  false  entry,  or  neglect  to  make  any 
proper  ent|7  therein,  or  having  the  charge  of 
any  papers  of  the  company  shall  refuse  or 
neglect  to  exhibit  the  same,  or  allow  the  same 
to  be  inspected  or  extracts  to  be  taken  there- 
from, or  to  give  a  certified  copy  of  any  entry, 
as  provided  in  the  preceding  section,  he  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall 
forfeit  and  pay  to  the  injured  party  a  pen- 
alty of  not  less  than  one  hundred  dollars  nor 
more  than  one  thousand  dollars,  and  all  dam- 
ages resulting  therefrom,  to  be  recovered  in 
any  action  of  debt  tn  any  court  having  com- 
petent jurisdiction;  and  for  neglecting  to 
keep  such  book  for  inspection  as  aforesaid, 
the  corporation  shall  forfeit  to  the  people  the 
sum  of  one  hundred  dollars  for  every  day  It 
shall  so  neglect,  to  be  sued  for  and  recovered 
in  the  name  of  the  people  in  the  superior 
court  of  the  county  in  which  the  principal 
place  of  business  of  the  corporation  is  lo- 
cated." 

The  official  dereliction  charged  Is  that  the 
defendants,  having  charge  of  "the  books  and 
papers'*  of  the  corporation,  pursuant  to  ''a 
concerted  and  agreed  course  of  action,"  re- 
fused the  repeated  demands  of  the  plaintiff 
that  he  be  allowed  to  inspect  them.  The 
prayer  is  for  a  Judgment  for  $1,000,  the 
maximum  penalty  under  the  statute,  and  for 
costs.  A  general  demurrer  having  been  over- 
ruled, the  defendants  answered  Jointly,  ad- 
mitting that  they  are  the  officers  and  trustees 
of  the  corporation,  and  Joining  issue  on  the 


•For  other  oases  see  same  topic  and  lectiOD  NUMBER  is  Dec  ft  Am.  Digs.  1907  to  date,  *  Reporter  Ind*x«a 
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other  averments  of  the  complalut  The  case 
was  tried  to  a  jury,  which  returned  a'  verdict 
for  the  plaintiff  In  the  sum-  of  $850.  From  a 
Judgment  entered  on  the  verdict,  the  defend- 
ants have  appealed. 

The  appellants  objected  to  the  Introduction 
of  any  testimony,  on  the  groimd  that  the 
complaint  does  not  state  facts  sn£Bcient  to 
constitute  a  cause  of  action,  and  at  the  close 
of  the  respondent's  evidence  moved  the  court 
to  withdraw  the  case  from  the  Jury.  After 
verdict,  the  appellants  moved  for  a  judgment 
notwithstanding  the  verdict 

The  appellants  contend  that  the  statute  Is 
a  penal  one  and  should  he  strictly  construed, 
whilst  the  respondent  asserts  that.  In  so  far 
as  it  affects  the  case  at  bar,  it  is  remedial, 
and  should  receive  a  liberal  interpretation. 
We  think  the  appellants  hare  the  correct 
view  of  the  statute.  Under  the  statute  the 
officer  who  violates  Its  provisions  Is  deemed 
guilty  of  a  misdemeanor,  the  penalty  to  the 
state  being  imprisonment  in  the  county  Jail 
not  more  than  one  year  or  by  fine  not  ex- 
ceeding $500,  or  by  both  such  fine  and  impris- 
onment (2  Ballinger's  Ann.  Codes  &  St  §  7435 
[Pierce's  Ck)de,  {  1548]),  and  to  the  "injured 
party  a  penalty  of  not  less  than  $100  nor 
more  than  $1,000,  and  all  damages  which  he 
sustains.  We  agree  with  the  learned  trial 
court  that  a  statute  may  be  penal  In  part 
and  remedial  in  part  The  remedial  part  of 
tlds  statute,  however,  is  the  provision  for  the 
recovery  of  actual  damages.  The  penalty  Is 
not  Imposed  as  compensation,  but  as  a  part 
of  the  punishment  of  the  offending  officer.  A 
statute  which  subjects  one  person  to  the  pay- 
ment of  a  sum  of  money  to  another,  without 
reference  to  any  actual  injury  and  without 
requiring  him  either  to  allege  or  prove  an 
actual  injuty,  is  a  penal  statute..  Steam-En- 
glne  Company  t.  Hubbard,  101  U.  S.  191,  25 
I..  Ed.  786;  Derrlckson  v.  Smith,  27  N.  J. 
I<aw,  166;  Southern  Building  &  Loan  Ass'n 
T.  McCants,  120  Ala.  616,  25  South.  8;  Casey 
▼.  St.  Louis  Transit  Company,  116  Mo.  App. 
235,  91  S.  W.  419 ;  Brown  v.  Clow,  168  Ind. 
403,  62  N.  B.  1006 ;  Hub  Const  Co.  v.  New 
England  Breeders'  Club,  74  N.  H.  282,  67 
Atl.  574.  The  respondent,  among  other  cases, 
cites  Huntington  v.  Attrlll,  146  U.  S.  657,  13 
Sup.  Ct  224,  86  L.  Ed.  1123;  Aylsworth  v. 
Curtis,  19  R.  I.  517,  34  Atl.  1109,  33  L.  R.  A. 
110,  61  Am.  St  Rep.  783;  Reed  v.  Inhabitants 
of  Northfleld,  13  Pick.  (Mass.)  94.  23  Am. 
Dec.  662;  Mansfield  ▼.  Ward,  16  Me.  433. 

We  do  not  think  these  cases  support  the 
respondent's  contentjon.  In  Huntington  v. 
Attrlll,  a  judgment  was  obtained  in  the  state 
of  New  York  against  a  director  in  a  New 
York  corporation,  for  the  amount  of  the  debts 
of  the  corporation  for  making  oath  to  a  cer- 
tificate which  he  knew  to  be  false.  In  a  suit 
upon  the  judgment  in  the  state  of  Maryland, 
the  court  of  that  state  refused  to  enforce  It, 
because  the  statute  Imposing  the  liability  was 
penal  In  its  nature.  The  Supreme  Court  held 
that  it  was  not  penal  within  the  maxim  of 


the  international  law  that  "the  courts  of  no 
country  execute  the  penal  laws  of  another," 
and"  that  the  full  faith  and  credit  clause  of 
the  federal  Constitution  require  the  courts 
of  Maryland  to  give  it  effect  It  was  said, 
however:  "As  the  statute  imposes  a  burden- 
some liability  on  the  officers  for  their  wrong- 
ful act.  It  may  well  be  considered  penal  In 
the  sense  thai  It  should  be  strictly  construed." 
In  Aylsworth  v.  Curtis,  in  discussing  the  dis- 
tinction between  penal  and  remedial  statutes, 
it  was  said  that  where  an  action  Is  founded 
entirely  upon  a  statute  having  for  Its  object 
the  recovery  of  a  penalty  or  a  forfeiture,  the 
statute  Is  clearly  penal;  but  that,  where  it 
gives  the  injured  party  enhanced  or  double 
damages  for  a  wrong  suffered  or  a  right  vio- 
lated, It  is  remedial.  In  Reed  v.  Inhabitants 
of  Northfield  the  court,  speaking  through  Mr. 
Chief  Justice  Shaw,  said:  "And  where  the 
statute  gives  a  penalty,  and  the  thing  sued 
for  Is  pursued  as  a  i)enalty,  although  the 
right  to  sue  Is  given  only  to  the  party  grieved, 
and  even  though  the  whole  penalty  when 
recovered  shall  go  to  the  party  grieved, 
still  the  same  rule  may  apply,  because  the 
form  of  proceeding  is  still  for  a  penal  sum, 
and  the  ostensible  and  real  object  of  the  suit, 
in  form  at  least.  Is  punishment" — but  that  a 
law  which  gives  enhanced  damages  is  remedi- 
al. In  Mansfield  t.  Ward  it  was  held  that  a 
statute  was  penal  which  provided  for  the  re- 
covery of  a  penalty  without  reference  to  the 
actual  damages  sustained.  Statutes  permit- 
ting recovery  of  double  and  treble  damages 
have  been  usually  classed  by  the  courts  as 
remedial,  on  the  ground  that  they  sustain  a 
relation  to  the  actual  damages  suffered.  Un- 
der our  statute  a  stockholder  owning  100 
shares  of  stock  Is  allowed,  the  same  recovery 
as  a  stockholder  owning  100,000  shares  of 
stock.  It  Is  apparent,  therefore,  that  the  pen- 
alty was  intended  as  a  punishment  and  in  no 
sense  as  Indemnity  or  compensation. 

Applying  this  rule  of  construction,  it  Is  ap- 
parent that  the  book  referred  to  In  section 
4270  Is  the  stockbook  mentioned  in  section 
4269,  and  that  the  papers  referred  to  In  sec- 
tion 4270  are  the  papers  "placed  on  file"  with- 
in the  meaning  of  the  preceding  section.  The 
statute  does  not  define  what  constitutes  the 
filing  of  a  paper,  but  the  reasonable  interpre- 
tation is  that  it  must  be  some  paper  lodged 
with  and  kept  by  the  corporation  and  per- 
taining to  its  corporate  business.  If  the  clerk 
or  other  officer  having  charge  of  such  paper 
refuses  to  exhibit  it  or  refuses  to  allow  it  to 
be  inspected  or  extracts  to  be  taken  from  It, 
he  is  penalized  in  favor  of  the  injured  party. 
What  is  meant  by  the  phrase  "the  injured 
party"?  The  variety  and  magnitude  of  the 
corporate  business  of  the  state  forbids  a  con- 
struction which  would  impose  a  penalty  up- 
on an  officer  who  refused  an  inspection 
where  the  demand  was  prompted  by  curi- 
osity or  a  desire  to  vex  or  harass  the  inan- 
agement.  It  would  hardly  be  contended 
that  every  stockholder  In  a  banking  corpora- 
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tlon  has  the  right  to  Inspect  all  the  checks 
of  its  patrons,  or  that  he  may  demand  as  of 
right  to  Inspect  escrow  contracts  or  other  pa- 
pers kept  for  the  accommodation  of  third 
parties.  To  subject  the  offending  officer  to 
the  payment  of  the  statutory  penalty  there 
must  be  a  demand  for  an  Inspection  of  the 
book  named  in  the  statute,  or  a  designated 
paper  or  papers  lodged  with  and'kept  by  the 
corporation  and  pertaining  to  Its  corporate 
business,  and  the  party  making  the  demand 
must  have  an  Interest  in  inspecting  the  pa- 
per, and  there  must  be  a  refusal  to  comply 
with  the  demand.  Measured  by  this  interpre- 
tation the  demand  pleaded  to  ("inspect  the 
boolu  and  papers"  does  not  meet  the  require- 
ments of  the  statute.  A  consideration  of  the 
evidence  discloses  that  the  respondent  de- 
manded of  each  of  the  appellants  the  privi- 
lege of  inspecting  "the  books'*  In  order  that 
he  might  convince  them  that  he  was  a  stock- 
holder,  a  fact  which  the  appellants  were  de- 
nying. The  court  instructed  the  jury  to  dis- 
regard that  part  of  the  complaint  and  the  evi- 
dence pertaining  to  a  demand  to  see  the 
books,  and  submitted  the  case  upon  the  evi- 
dence of  a  demand  and  refusal  for  an  inspec- 
tion of  the  papers.  There  was  no  evidence 
showing  a  demand  for  any  designated  paper, 
and  no  substantial  evidence  showing  a  de- 
mand for  any  paper  or  papers,  or  showing 
that  the  appellants  were  in  possession  of  any 
paper.  The  motion  for  a  Judgment  notwith- 
standing the  verdict  should  have  been  granted. 
What  we  have  said  must  not  be  construed  as 
modifying  the  rule  announced  in  State  ex 
reL  V.  Pacific  Brewing,  etc.,  Co.,  21  Wash. 
451,  58  Pac.  584,  47  L.  R.  A.  20a  That  was 
a  mandamus  proceeding  by  a  stockholder  in 
a  corporation  to  enforce  his  right  to  inspect 
the  books  of  account  in  order  that  he  might 
learn  the  condition  of  Its  affairs.* 

The  Judgment  is  reversed,  with  directions 
to  dismiss  the  action. 

RUDKIN,    O.    J.,    and   CHADWICK    and 
FUIjLERTON,  JJ.,  concur. 


(ft  Wasb.  21E) 

O'CONNBR  V.  FORCKL 

PAULSON  V.  SAME. 

(Supreme  Court  of  Washington.    April  29, 
1910.) 

1.  Appeal  and  EIsbob  ({  15*)— Consolidated 
Actions— Single  Appeal. 

Where  two  actions  were  consolidated  for 
trial  and  a  single  judgment  was  entered  for 
defendant  dismissing  the  suit,  defendants  can- 
not urge  that  a  single  appeal  from  that  judg- 
ment was  erroneous  as  attempting  to  bring  up 
two  actions  by  one  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
BJrror,  Cent.  Dig.  §|  59,  60;    Dec.  Dig.  i  15.*] 

2.  Jury   (5  34*)^JtfDOMBNT  Notwithstand- 
ing Verdict— Pbima  Facie  Proof. 

Where  the  evidence  is  sufficient  prima  facie 
proof  of  a  cause  of  action  to  be  submitted   to 


the  jurr,  and  a  verdict  rendered  is  in  favor  of 
plaintiff,  the  judge  may  not  give  judgment  for 
defendant  notwithstanding  the  verdict,  tboogh 
he  might  have  granted  a  new  trial,  since  the 
right  of  trial  by  jury  is  a  constitutional  right 
not  to  be  denied  a  litigant  who  insists  on  it,  and 
complies  with  the  statute  relating  thereto. 

[EM.  Note. — For  other  cases,  see  Jury,  C!ent 
Dig.  §S  367-375;    Dec.  Dig.  $  34.*1 

Department  1.  Appeal  from  Superior  Court, 
King  County ;  R.  B.  Albertson,  Judge. 

Actions  by  Albert  O'Connor  and  J.  P.  Paul- 
son against  R.  O.  Force,  administrator.  From 
a  single  judgment  for  defendant,  plaintiffs 
Jointly  appeal.  Reversed  and  cause  remand- 
ed, with  instructions  to  enter  Judgment  on 
the  verdict 

Alexander  &  Bnndy  and  Cooley  &  Horan. 
for  appellants.  Richard  Saxe  Jones,  for  re- 
spondent. 


FUIXERTON,  J.  These  actions  were  be- 
gun separately,  some  time  in  the  year  1901. 
against  one  Sol  O.  Simpson  to  recover  for 
services  performed  by  the  respective  plain- 
tiffs In  doing  assessment  work  on  certain  min- 
ing claims  situated  in  Alaska.  They  were 
first  tried  In  1904  and  resulted  in  Judgmenn> 
of  nonsuit  at  the  conclusion  of  the  plaintiffs' 
evidence;  the  court  holding  the  evidence  In- 
sufUcIent  to  put  the  defendant  on  his  proofs. 
An  appeal  was  taken  from  one  of  the  judg- 
ments and  a  stipulation  entered  into  between 
counsel  that  the  other  should  abide  the  re- 
sult. The  Judgment  appealed  from  was  re- 
versed by  this  court  and  remanded  for  a  new 
trial.  O'Conner  v.  Simpson,  37  Wash.  625, 
79  Pac.  1102.  Pursuant  to  the  stipulation, 
the  other  case  was  reinstated.  In  the  mean- 
time Sol  G.  Simpson  died,  and  R.  C.  Force, 
administrator  of  his  estate,  was  substituted 
as  defendant  In  his  stead.  The  cases  were 
thereupon  consolidated  for  the  purposes  of 
this  trial  by  the  agreement  of  counsel  and 
tried  as  one  case  before  a  Jury.  The  Jury  re- 
turned a  verdict  In  favor  of  each  of  the  plain- 
tiffs for  $542.52.  The  defendant  thereupon 
moved  for  a  Judgment  in  his  favor  notwith- 
standing the  verdict  This  motion  the  court 
granted,  entering  a  single  judgment  dismiss- 
ing the  actions  with  prejudice  and  allowing 
the  defendant  his  costs.  From  the  Judgment 
the  plaintiffs  appeal.  The  respondent  moves 
to  strike  the  transcript  and  statement  of  facts 
and  dismiss  the  appeal  on  the  ground  that  It 
Is  an  attempt  to  bring  Into  the  court  two  sep- 
arate actions  by  one  appeal  In  a  manner  not 
authorized  by  the  statutes  relating  to  appeals. 
But  without  following  the  argument  of  the 
respondent  we  do  not  think  the  motion  well 
taken.  The  actions  were  consolidated  for 
trial,  and  the  respondent  oonteutetl  himself 
with  one  judgment  entered  in  the  consolidat- 
ed action,  and  we  think  the  appellants  were 
well  within  the  statute  when  tJiey  appealed 
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therefrom  as  a  single  Judgment  affecting 
them  Jointly.  First  National  Bank  v.  Fowler, 
61  Wash.  638,  89  Pac.  1034. 

On  the  merits  of  the  controversy,  we  think 
the  trial  court  was  in  error  in  granting  a 
Judgment  notwithstanding  the  verdict  It  is 
conceded  by  both  the  trial  Judge  and  counsel 
for  the  respondent  that  the  evidence  on  the 
part  of  the  appellants  Is  substantially  the 
same  as  It  was  In  the  former  trial,  which  this 
court  held  was  sufficient  to  make  a  prima 
fade  case  In  their  favor.  Indeed,  so  far  was 
the  trial  Judge  impressed  with  this  belief 
that  he  overruled  a  motion  for  nonsuit  made 
by  respondent  at  the  close  of  the  plaintiffs' 
case  in  chief,  stating  as  grounds  for  his  ruling 
that  the  evidence  was  substantially  the  same 
as  it  was  at  the  former  hearing.  And,  again, 
when  the  motion  was  renewed  at  the  close  of 
all  the  evidence,  he  made  a  similar  ruling, 
using  this  language:  "The  court  is  not  called 
upon  at  this  time  to  pass  upon  the  weight  of 
the  evidence.  A  prima  fade  case  has  been 
submitted,  and  it  is  the  duty  of  the  court  to 
submit  the  issue  In  the  first  Instance,  at  least, 
to  the  determination  of  the  Jury.  The  Su- 
preme Court,  as  far  as  I  can  see,  has  held 
that  the  proof  in  the  former  case  which  Is 
also'  before  the  court  on  this  trial  was  suffi- 
cient to  submit  it  to  the  Jury.  *  *  *  It  is 
the  province  of  the  Jury  to  pass  upon  any  is- 
sne  of  facts  tendered  by  the  pleadings.  The 
Supreme  Court  says  the  issue  was  proven 
iwima  facie  by  the  evidence  of  the  plaintiffs 
on  the  former  trial,  and  there  ought  to  be  a 
final  conduskm  of  this  matter.  If  I  should 
change  In  my  ruling  now,  it  would  mean  that 
It  would  go  up  to  the  Supreme  Court  and 
come  back  for  another  trial.  I  will  submit 
the  case  to  the  Jury." 

Our  own  examination  of  the  records  con- 
vinces us  that  the  testimony  is  substantially 
the  same  as  It  was  in  the  former  trial.  We 
are  still  satisfied,  also,  that  the  appellants  by 
tbeir  evidence  made  a  prima  fade  case.  This 
being  so,  the  trial  Judge  should  not  have  de- 
nied them  the  right  of  trial  by  Jury  on  mere 
contradictory  evidence,  no  matter  what  his 
own  conclusions  may  have  been  as  to  the 
weight  of  the  evidence.  If  in  his  belief  the 
ervldence  against  the  plaintiffs  was  so  far 
overwhelming  as  to  c&nse  him  to  feel  that 
the  verdict  of  the  Jury  amounted  to  a  miscar- 
riage of  Justice,  it  was  his  province  to  set  the 
verdict  aside  and  submit  the  question  to  a 
second  Jury,  but  he  bad  no  right  to  take  the 
burden  of  deciding  the  facts  upon  himself. 
The  right  of  trial  by  Jury  Is  a  constitutional 
right,  and  is  not  to  be  denied  a  litigant  who 
Insists  upon  It  and  compiles  with  the  statutes 
relating  thereto.  In  this  instance,  since  no 
new  trial  was  asked  for,  it  was  the  duty  of 
the  court  to  enter  Judgments  In  favor  of 
plaintiffs  on  the  verdicts. 

The  Judgment  appealed  from  will  therefore 


be  reversed,  and  the  cause  remanded,  with 
instructions  to  enter  Judgments  In  favor  of 
plaintiffs  upon  the  verdicts. 

RUDKIN,  C.  J.,  and  GOSB,  J.,  concur. 

"'"°°^°^  (12  Nev.  861) 

JUDMiL  et  al.  v.  OOLDFIELD  BBAI/TT  00. 

(No.  1,869.) 
(Supreme  Court  of  Nevada.     April  29,  1910.) 

L   COBPOBATIONS   (|  374*)— POWEBS— "HOTlBL." 

A  corporation  mcorporated  to  do  a  general 
hotel  business  has  authority  to  take  over  the 
business  of  one  operating  a  caf£  in  a  hotel  build- 
ing owned  by  the  corporation,  together  with  the 
bar  and  cigar  stand  in  connection  therewith,  for 
the  power  to  do  a  general  hotel  business  neces- 
sarily includes  the  authority  to  buy  and  sell  re- 
freshments, cigars,  wines,  etc. ;  a  "hotel"  being 
defined  as  a  place  for  the  accommodation  or 
travelers  with  food  and  lodging. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  §  374.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3349,  3350;   voj.  8,  p.' 7680.] 

2.  COBPOBATIONS    ({    414*)— CONTBACTS  —  LIA- 
BILITY. 

Where  a  corporation  which  took  over  the 
business  of  another,  who  was  indebted  to  third 
persons,  held  out  its  secretary  and  general  man- 
ager as  possessing  authority  to  make  contracts 
with  the  third  persons  in  settlement  of  their 
claims,  and  the  corporation  accepted  the  bene- 
fits of  agreements  entered  into  by  the  secretary 
and  manager,  a  third  person  could  enforce  a 
note  executed  in  the  name  of  the  corporation  by 
the  secretary  and  manager  in  payment  of  his 
daim. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  1640-1646;    Dec.  Dig.  {  414.*] 

Appeal  from  District  Court,  Esmeralda 
County. 

Action  by  H.  L.  Judell  and  another,  copart- 
ners, doing  business  under  the  firm  name  of 
the  H.  L.  Judell  Company,  against  the  Gold- 
fleld  Realty  Company.  EYom  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Pyne  &  Douglass,  for  appellant  Jno.  F. 
Ktmz,  for  respondents. 

SWEENEY,  J.  The  plaintiff  In  this  action 
brought  suit  to  obtain  a  Judgment  against 
defendant  In  the  sum  of  $961.15,  with  inter- 
est and  costs,  on  account  of  an  indebtedness 
due  plaintiff  for  goods,  wares,  and  merchan- 
dise sold  and  delivered  by  plaintiff  to  the 
(Joldfleld  Catering  &  Caf6  Company,  a  Cali- 
fornia corporation,  which  Indebtedness  plain- 
tiff alleges  defendant  assumed  and  agreed  to 
pay.  The  defendant  company  Interposes  a 
defense  to  the  complaint  that  its  manager 
and  secretary  was  not  authorized  to  bind  the 
company  in  the  execution  of  said  promissory 
note,  evidencing  the  amount  of  the  Indebt- 
edness In  dispute,  a  determination  of  which 
issue  Is  determinative  of  this  appeal. 

An  examination  of  the  record  on  appeal 
discloses  that  the  Goldfleld  Realty  (3ompany 
is  a  corporation  organized  under  the  laws  of 
the  state  of  Nevada,  and  during  the  times 
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mentioned  was  conducting  tbe  Goldfleld  Ho- 
tel at  Goldfleld,  Nev.  Among  the  various  ob- 
jects for  which  thlB  corporation  was  formed, 
as  disclosed  by  Its  articles  of  incorporation, 
we  find:  "(a)  To  purchase,  sell  and  own  real 
estate,  to  erect  buildings  thereon,  and  to  en- 
gage In  a  general  hotel  business,  (b)  To  en- 
gage in  the  busiuess  of  buying  and  selling 
merchandise,  wines,  liquors  and  cigars  either 
at  wholesale  or  retail,  (c)  •  ♦  •  (d)  To 
engage  in  a  general  commission  business,  and 
to  do  all  and  anything  necessary,  suitable  or 
convenient  for  the  accomplishment  of  any  of 
the  purposes  or  attainment  of  any  of  the  ob- 
jects hereinbefore  enumerated."  The  tran- 
script further  discloses  that  the  Goldfleld 
Catering  &  Caffi  Company  Is  a  California 
corporation,  and  owned,  operated,  aiid  con- 
ducted Uie  cafe  and  restaurant  in  tbe  Gold- 
field  Hotel,  as  well  as  the  bar  and  cigar 
stand  In  connection  therewith;  that  in  Jan- 
uary, 1906,  the  Goldfleld  Catering  &  Caf6 
Company  was  indebted  to  various  creditors, 
not  only  for  furniture  and  fixtures,  but  also 
for  goods,  wares,  and  merchandise  sold  to  It 
In  conducting  the  said  branches  of  busl- 
ness,  and  for  part  of  which  said  indebtedness 
notes  had  been  given  to  some  of  its  creditors 
and  Indorsed  by  the  appellant,  Goldfleld 
Realty  Company.  To  secure  the  Goldfleld 
Realty  Company  for  indorsing  these  notes  of 
Indebtedness,  a  mortgage  was  executed  by 
the  Goldfleld  Catering  &  Caf6  Company  on 
January  17,  1908,  to  the  Goldfleld  Realty 
Company,  under  the  terms  of  which,  how- 
eyer,  the  Gfoldfleld  Catering  &  Caf6  Company 
was  permitted  to  remain  in  possession  of  all 
of  the  personal  property  so  mortgaged. 

Pursuant  to  certain  negotiations  between 
the  officers  and  agents  of  the  Goldfleld  Realty 
Company  and  the  Goldfleld  Catering  &  Caf6 
Company,  tbe  following  resolution,  prepared 
and  drawn  by  J.  F.  Douglass,  general  man- 
ager and  secretary  of  tbe  Goldfleld  Realty 
Company,  was  passed  on  February  IS,  1908, 
by  the  board  of  directors  of  the  Goldfleld 
Catering  &  Caf6  Company: 

"Whereas,  the  Goldfleld  Catering  &  Caf6 
Company  Is  Indebted  to  various  merchants 
of  Goldfleld,  San  Francisco,  Oakland  and 
other  places  In  large  sums  of  money,  aggre- 
gating many  thousands  of  dollars,  for  the 
equipment  and  supplies  used  In  the  kitchen, 
dining  room  and  bar  room  in  the  Goldfleld 
Hotel ;  and  whereas,  owing  to  prevailing  con- 
ditions It  Is  unable  to  secure  the  n^oney  for 
payment  of  these  bills  either  through  prof- 
Its  of  its  cafe  and  bar.  or  by  any  other 
means;  and  whereas,  the  Goldfleld  Realty 
Company  is  desirous  of  purchasing  said 
equipment  and  stock  from  the  persons  and 
concerns  from  whom  the  same  was  secured, 
providing  the  Goldfleld  Catering  &  Cal6  Com- 
pany releases  all  Its  claim,  both  In  law  and 
in  equity,  In  and  to  said  equipment  and  stock 
to  said  persons  and  concerns  from  whom  the 
same  was  secured.  Now,  therefore,  be  it  re- 
solved, that  in  consideration  of  the  surrender 


of  all  promissory  notes  given  by  this  com- 
pany In  payment  for  said  equipment  and 
stock,  and  the  release  of  this  company  trom 
all  Indebtedness  on  account  of  said  equip- 
ment and  stock  where  same  is  not  secured 
by  notes  or  otherwise  by  Its  several  creditors, 
this  company  will  surrender  all  its  right 
and  claim  of  whatsoever  nature  In  and  to 
said  equipment  and  stock  of  goods  to  the 
persons  from  whom  same  was  secured,  and 
that  this  resolution  be  effective  as  to  any  In- 
dividual instance  of  Indebtedness  as  soon 
as  this  company  is  released  from  same. 
[Signed]  O.  Groppenglesser.  Harry  Cole,  Act- 
ing Secretary.  Approved:  Harry  Cole,  Ar- 
thur Starkey,  B.  J.  Sears." 

Pursuant  to  this  resolution,  the  business 
and  assets  of  the  Goldfleld  Catering  &  Caffi 
Company  in  the  Goldfleld  Hotel  were  turn- 
ed over  to  the  appellant,  which  Included  all 
of  Its  furniture,  stock,  etc.,  in  bar,  kitchen, 
and  dining  room,  which  the  appellant  accept- 
ed and  received.  Afterwards  the  Goldfleld 
Realty  Company  leased  the  said  business 
formerly  owned  and  conducted  by  the  Gold- 
fleld Catering  &  Caf6  Company  to  the  In- 
dividual stockholders  or  part  of  them  of 
the  said  Goldfleld  Catering  &  Cafe  Company. 
In  conformity  with  the  understanding  evi- 
denced by  the  foregoing  resolution,  J.  F. 
Doti^lass,  the  secretary  and  manager  of  the 
defendant  company,  while  in  San  Francisco 
arranging  tbe  Indebtedness  with  tbe  credit- 
ors of  the  catering  company,  called  upon  the 
plaintiff,  and  proposed,  executed,  and  deliv- 
ered the  note  in  dispute  in  behalf  of  tbe  de- 
fendant company,  and  represented  to  the 
plaintiff  that  he  was  fully  authorized  to 
make  the  arrangements  for  an  assumption  of 
the  indebtedness  of  the  Goldfleld  Catering 
&  Cafe  Company  for  the  defendant  Goldfleld 
Realty  Company,  and  recited  in  the  note  giv- 
en that  be  was  duly  authorized  to  make  said 
note  as  evidenced  by  tbe  following  Indenture: 

"[Letterhead  of  Hotel  St  Francis.]  San 
Francisco,  March  2nd,  1008.  H.  L.  Judell 
&  Company,  San  Francisco,  Cal. — Gentlemen: 
For  and  In  consideration  of  the  substitution 
of  the  Goldfleld  Realty  Company,  as  your 
debtor  In  the  sum  of  nine  hundred  and  fifty 
dollars  ($950.00),  subject  to  correction.  In  tbe 
place  of  the  Goldfleld  Catering  &  Cafe  Com- 
pany, and  the  furtbec  consideration  of  your 
extending  the  time  for  tbe  payment  of  the 
said  amount  as  hereinafter  provided,  we,  the 
undersigned,  Goldfleld  Realty  Company,  by  J. 
F.  Douglass,  our  secretary,  first  duly  author- 
ized, hereby  agree  to  pay  the  said  amount 
above  named,  at  the  times  and  in  the  man- 
nw  following,  to  wit:  One-half  of  said 
amount  to  be  paid  April  first,  1908;  and  one- 
half  of  said  amount  to  be  paid  May  first, 
1908.  Respectfully,  Goldfleld  Realty  Com- 
pany, By  J.  F.  Douglass,  Secretary." 

It  appears  from  tbe  evidence  that  after  the 
Goldfleld  Realty  Company  had  taken  over  the 
furniture  and  flxtures  of  the  Goldfleld  Cater 
Ing  6c  Cafe  Company,  It  retained  possession 
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of  said  property  and  was  considered  publicly 
to  be  the  owner  thereof.  It  publicly  conduct- 
ed the  caf6  and  bar,  bought  supplies  for 
both,  paid  for  labor,  and  retained  the  benefits 
and  receipts  from  the  same,  and  paid  a  part 
of  the  said  unsecured  debts  of  the  Goldfleld 
Catering  &  Caf6  Company  as  well  as  In- 
debtedness for  which  notes  had  been  given. 

The  evidence  shows  that  J.  F.  Douglass 
was  the  general  manager  and  secretary,  and 
■o  represented  himself,  of  the  Goldfield  Re- 
alty Company,  and  that  he  conducted  the 
business  vrlthont  consultation  with  the  board 
of  directors;  that  he  was  held  out  by  the 
company  as  the  man  having  absolute  control 
of  the  business,  and  the  directors  admitted 
at  the  time  of  the  trial  that  J.  F.  Douglass 
was  the  sole  manager  to  look  after  all  of 
the  bosiness  of  the  company  within  the 
scope  of  its  powers  as  defined  by  its  articles 
of  incorporation,  and  that  J.  F.  Douglass  was 
In  the  entire  charge  of  all  of  Its  business. 

It  appears  that  the  Goldfleld  Catering  ft 
<3af6  Company  delivered  possession  of  every- 
thing contained  in  the  bar,  kitchen,  and  din- 
ing room  to  the  Goldfleld  Realty  Company, 
and  that  thereafter  the  realty  company  con- 
ducted the  business  by  leasing  the  same. 
By  acceptance  of  the  assets  of  the  catering 
and  caK  company  the  Goldfleld  Realty  Com- 
imny  obligated  Itself  to  pay  the  debt  owing 
to  the  respondent  herein,  and  the  catering 
and  cafe  company  turned  over  to  the  realty 
company  the  bar  and  grill  upon  the  tele- 
sraphlc  instructions  of  J.  F.  Douglass,  with 
whom  the  understanding  was  had.  While 
the  witness  Douglass  testified  that  he  was 
not  specially  authorised  by  the  directors  of 
the  Goldfleld  Realty  Company  to  enter  into 
the  arrangement  wherein  this  debt  was  as- 
sumed, yet  the  evidence  discloses  that  Doug- 
lass had  been  authorized  by  the  defendant 
company  as  its  sole  representative  to  manage 
all  contracts  and  expenditures  for  material 
necessary  for  the  construction  of  the  Gold- 
fleld Hotel,  a  buUdlng  reputed  to  have  cost 
from  $160,000  to  $200,000,  and  the  evidence 
further  discloses  that  Mr.  Douglass  bad  full 
charge  of  all  the  business  affairs  of  the  com- 
pany, and  had  been  permitted  to  transact  all 
of  Its  business,  and  was  so  held  out  to  the 
public  at  Goldfleld  and  elsewhere.  Similar, 
notes  given  under  similar  circumstances  to 
other  creditors  of  the  catering  and  caf6 
company  by  J.  F.  Douglass  in  behalf  of  the 
realty  company  were  paid  by  the  realty  com- 
pany without  objection  from  the  board  of 
directors. 

In  addition  to  all  this  the  company  received 
and  retained  the  property  of  the  catering 
and  caffi  company,  and  in  view  of  the  rep- 
resentations made  by  Mr.  Douglass,  the  gen- 
eral manager  and  secretary  of  the  realty 
company,  that  he  had  the  authority  to  exe- 
cnte  the  unomissory  note  in  question,  and  In- 
formed the  respondent  that  be  was  making 
similar  arrangements  with  other  creditors 
of  the  catering  and  caf6  company  to  assume 


their  indebtedness,  which  was  assumed  and 
afterwards  paid  by  the  realty  company,  and 
the  fact  that  the  said  Douglass  was  held  out 
in  the  community  as  the  sole  representative 
of  the  realty  company,  which  said  company 
accepted  the  benefits  of  the  agreement  en- 
tered into  by  its  general  manager  and  secre- 
tary, and  where  it  is  clear  the  realty  com- 
pany had  the  authority,  under  its  articles  of 
Incorporation,  to  purchase  the  property  of 
the  catering  company  for  the  benefit  of  the 
hotel  owned  by  the  realty  company,  we  do 
not  think  it  can  be  said,  under  these  cir- 
cumstances, that  this  corporation  is  not 
bound  by  the  act  of  Its  general  manager  and 
secretary. 

We  believe  that  the  Goldfleld  Realty  Com- 
pany had  ample  authority,  under  the  scope 
of  its  enumerated  powers  in  its  articles  of 
incorporation,  to  take  over  the  business  of 
the  Goldfleld  Catering  &  Caf6  Company,  and 
its  general  manager  was  vested  with  ample 
authority  to  make  this  contract  for  and  on 
behalf  of  the  realty  company  with  the  cater- 
ing and  caf(  company.  The  Goldfleld  Realty 
Company  was  incorporated  to  do  a  general 
hotel  business,  which  necessarily  included 
the  authority  to  buy  and  sell  merchandise, 
wines,  liquors,  and  cigars,  and  such  other 
materials  as  go  to  stodc  a  hotel,  cafS  or 
restaurant  The  word  "hotel,"  which  Is  syn- 
onymous with  the  word  "inn,"  Is  defined  as  a 
place  for  the  accommodation  of  travelers 
with  food  and  lodging,  and  necessarily  im- 
plies the  right  to  purchase  the  business  of 
the  catering  and  caf6  company  in  question, 
especially  where,  as  in  tills  case,  said  caf6 
and  bar  were  In  the  hotd  of  the  Goldfleld 
Hotel,  the  main  property  of  the  realty  com- 
pany. 20  Oyc.  1070;  Pinkerton  v.  Wood- 
ward, 33  Cal.  557,  91  Am.  Dec.  667. 

After  a  careful  review  of  the  evidence  In 
this  case,  we  are  of  the  opinion  that  it  is 
conclusively  shown  that  Mr.  Douglass,  as 
general  manager  and  secretary  of  the  Gold- 
field  Realty  Company,  was  vested  with  eom- 
plete  authority  by  the  board  of  directors  of 
the  said  realty  company,  in  his  capacity  as 
general  manager  and  secretary  of  said  eoii>- 
pany,  to  execute  the  said  promissory  note  Id 
dispute  for  said  company  under  the  dream- 
stances  disclosed  Said  secretary,  J,  F. 
Douglass,  having  been  held  out  by  said  c<ni»- 
pany  to  be  Its  general  manager,  and  having 
been  shown  to  have  done  transactions  of  a 
similar  nature  in  behalf  of  the  realty  com- 
pany, and  all  of  his  actions  accepted  and 
none  repudiated  by  the  board  of  directors, 
except  this  especial  act  of  Mr.  Douglass,  and 
that  the  said  realty  company  having  taken 
over  the  property  of  the  catering  and  cafig 
company,  and  having  received  and  retained 
the  benefits  of  the  agreement  entered  into 
by  its  representative  with  the  said  catering 
and  cafC  company,  and  the  said  general 
manager  and  secretary  of  the  realty  company 
having  represented  to  respondent  herein  that 
he  was  authorized  to  bind  the  realty  corn- 
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pany,  as  It  Ig  shown  he  was  authorized  to 
do  with  other  creditors  of  the  catering  and 
cafe  company,  we  believe  the  respondent 
herein  had  the  right,  under  the  circumstan- 
ces, to  accept  as  it  did  the  representations 
made  in  good  faith,  and  that  the  Goldfleld 
Realty  Company  is  in  no  position  to  avoid 
the  responsibility  of  the  act  of  Its  general 
manager  in  this  transaction,  and  that  the 
Judgment  of  the  lower  court  should  be  af- 
firmed. Western  Homestead  Co.  v.  First  Na- 
tional Bank,  47  Pac.  721;  Colorado  Springs 
Co.  y.  Am.  Pub.  Co.,  97  Fed.  843,  38  C.  C. 
A.  433;  Greig  t.  Riordan,  99  CaL  316,  33 
Pac  913;  Union  Gold  M.  Co.  v.  Rocky  Mt. 
Nat  Bank,  2  Colo.  565,  affirmed  96  U.  S. 
640,  24  L.  Ed.  648;  Brown  v.  Crown  Gold 
M.  Co.,  150  Cal.  376,  89  Pac.  88;  AUen  t. 
Citizens'  Steam  Nav.  Co.,  22  Cal.  28;  Ex- 
tension G.  M.  Co.  V.  Skinner,  28  Colo.  237, 
64  Pac.  198;  Meyer  t.  Va.  &  T.  B.  Co.,  16 
Nev.  341 ;  Bergtholdt  t.  Porter  Co.,  114  Cal. 
681,  46  Pac.  738;  Whitaker  v.  KUroy,  70 
Mich.  635,  38  N."W.  606;  Moss  v.  AvereU, 
10  N.  T.  449;  Slebe  r.  Joshua  Machine 
Works,  86  Cal.  390,  26  Pac.  14;  Shaver  v. 
Bear  River  Co.,  10  Cal.  396;  Carey  v.-  PhU., 
etc.,  Petroleum  Co.,  33  Oal.  694 ;  Grlbble  v. 
Columbus  Brewing  Co.,  100  Cal.  67,  34  Pac. 
527;  Morawetz  on  Corp.,  §§  630  and  633; 
Kelsey  v.  Bank,  69  Pa.  426 ;  Murray  v.  Lum- 
ber Co.,  143  Mass.  250,  9  N.  E.  634 ;  1  Beach, 
Corp.  Dea  196 ;  Sherman  v.  Fitch,  98  Mass. 
59;  Edwards  v.  Carson  Water  Co.,  21  Nev. 
469 ;  Bean  v.  Pioneer  M.  Co.,  66  Cal.  451,  6 
Pac.  86,  56  Am.  Rep.  106;  Main  v.  Cnsser- 
ly,  67  Cal.  127,  7  Pac.  426. 
It  is  80  ordered. 

NORCROSS,  C.  J.,  and  TALBOT,  J,  con- 
cur. 

(U  Ariz.  ISS) 

DAGGS  et  al.  v.  DAGGS  et  al. 
(Supreme  Court  of  Arizona.    April  2,  1910.) 

Appbai,  and  Erbor  (I  1123*)— Affirmance  bt 

Divided  Court. 

A  jud^ent  will  be  afBrmed  on  appeal,  on 
equal  division  of  the  court. 

[EH.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  4421-4427;  Dec.  Dig.  i 
1123.*] 

Appeal  from  District  Court,  Maricopa  Coun- 
ty ;  before  Justice  Edward  Kent. 

Action  between  P.  P.  Daggs,  administrator 
of  Robert  E.  Daggs,  deceased,  and  another, 
and  Hugh  R.  Daggs  and  others.  From  a 
Judgment  for  the  latter,  the  former  appeal. 
Affirmed. 

Charles  Woolf  and  J.  B.  Woodward,  for  ap- 
pellants. Alexander  &  Christy  and  Alfred 
Franklin,  for  appellees. 

PER  CURIAM.  In  this  case  the  Justices 
sitting  are  equally  divided  upon  the  question 
of  whether  the  trial  court  erred  in  rendering 


judgment  for  the  appellees.  Therefore  the 
judgment  of  the  district  court  Is  affirmed,  with- 
out a  discussion  of  the  assignments  of  ^loca 
made  by  appellants. 


(«  Ariz.  ISO) 
COCHISE  COUNTY  T.  WILCOX. 
(Supreme  Court  of  Arizona.     April   2,   1910.) 

1.  Clebks  or  OouBTS  (|  63*)— Coiipknsation. 

If  the  territorial  Legislature  has  authority 
to  regulate  the  collection  of  delinquent  taxes, 
and  require  the  services  of  the  cleiic  of  the  dis- 
trict court  in  connection  therewith,  it  may  com- 
pel him  to  perform  such  services  without  com- 
pensation from  the  county  or  territory,  by  pro- 
viding for  collection  of  his  fees  as  costs,  as  is 
doneby  Acts  1903,  No.  92. 

[EJd.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent.  Dig.  {  88 ;   Dec.  Dig.  |  63.*] 

2.  Taxation   (|   549*)— Fees  or  Clebbb  op 
Tebritobiai.  Coubtb. 

If  the  subject  of  compensation  to  a  cieik  of 
the  territorial  district  court  for  services  render- 
ed in  collecting  delinquent  taxes  is  regulated  ex- 
clusively by  federal  laws,  the  fees  recoverable 
for  such  services  are  those  fixed  by  such  laws, 
and  not  those  fixed  by  the  territorial  Legisla- 
ture (Acts  1903,  Na  92). 

[E!d,  Note. — ^For  other  cases,  see  Taxation, 
Cent.  Dig.  I  88;   Dec.  Dig.  i  549.*] 

Appeal  from  District  Court,  Cochise  Coun- 
ty;  before  Justice  Fletcher  M.  Doan. 

Action  by  George  B.  Wilcox  against  the 
County  of  Cochise.  From  a  Judgment  for 
plaintiff  on  demurrer,  defendant  appeals. 
Reversed  and  remanded,  with  directions  to 
sustain  demurrer. 

John  B.  Wright,  Atty.  Gen.,  and  John  S. 
Williams,  Dlst.  Atty.,  for  appellant.  Cun- 
ningham &  Rlggs,  for  appellee. 

CAMPBELL,  J.  Appellee,  as  clerk  of  the 
district  court  of  the  Second  Judicial  district 
of  this  territory,  rendered  services  in  actions 
brought  to  collect  delinquent  taxes  under  the 
provislous  of  Act  No.  92  of  the  Twenty-Sec- 
ond Legislative  Assembly.  Provision  is 
made  in  the  act  referred  to  for  the  collec- 
tion of  the  clerk's  fees  as  costs  in  the  case; 
it  being  further  provided  that  in  no  case 
shall  the  territory  or  county  be  liable  for 
any  such  costs.  In  the  cases  in  which  the 
fees  involved  in  this  action  were  earned,  the 
Judgments  are  not  collected,  and  therefore 
the  clerk  has  received  no  compensation  for 
bis  services,  and  seeks  to  collect  from  the 
county.  The  county  demurred  to  the  com- 
plaint upon  the  ground  that  it  did  not  state 
a  cause  of  action,  which  demurrer  was  over- 
ruled, and,  the  county  electing  to  stand  upon 
its  demurrer.  Judgment  was  entered  in  favor 
of  the  clerk,  whereupon  the  county  Iwought 
this  appeal. 

The  theory  upon  which  the  court  overrul- 
ed the  demurrer  was  that  the  clerk  is  en- 
titled to  his  fees  under  the  provisions  of  the 
laws  of  the  United  States,  and  that  It  was 
not  competent  for  the  Legislature  to  retjuire 
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Wm  to  perform  services  without  paying  for 
tbe  same,  evidently  relying  largely  upon  tbe 
holding  of  the  Supreme  Ck>urt  of  the  United 
States  In  United  States  y.  McMillan,  165  U. 
S.  504,  17  Sup.  Gt  395,  41  L.  Ed.  805.  But 
the  clerk  is  not  In  a  position  to  dalm  that 
the  laws  of  the  United  States  should  govern 
as  to  this  claim.  An  examination  of  the  ac- 
count presented  discloses  that  in  each  in- 
stance the  fees  sought  to  be  recovered  are 
those  provided  by  an  act  of  the  territorial 
Legislature,  and  not  those  provided  by  the 
laws  of  the  United  States.  If  the  matter  Is 
one  to  be  regulated  by  the  Legislature,  it  is 
competent  for  the  Legislature  to  require  the 
clerk  to  perform  the  services  without  com- 
ponsntlon  from  the  territory  or  county,  and 
the  clerk,  therefore,  cannot  recover.  If,  as 
contended  by  appellee,  the  subject  is  gov- 
erned entirely  by  the  laws  of  the  United 
States,  It  is  apparent  that  the  fees  that  can 
be  recovered  are  those  fixed  by  Congress,  and 
not  by  the  territorial  Legislature,  and  as 
claimed  by  the  clerk.  We  express  ntf  opin- 
ion as  to  whether,  In  any  event,  the  county, 
rather  than  the  territory,  would  be  liable 
for  the  fees.  The  demurrer  of  the  defendant 
should  have  been  sustained. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  is  remanded  to  that 
couri,  with  directions  to  sustain  the  demur- 
rer. • 

KENT,  0.  J.,  and  LEWIS  and  DOE,  JJ., 
concur. 


(13  ArU.  140) 

BAXTER  T.  DORRINGTON. 
(Supreme  Court  of  Arizona.     April   2, .  1910.) 

1.  Libel  and  Slander  ({  6*)— Words  Libel- 

OTTS  Per  Sb. 

Defamatory  words,  to  be  libelous  per  Be, 
must  be  such  tiiat  the  court  can  presume  as  a 
matter  of  law  that  they  will  tend  to  disgrace 
the  party  complaining,  or  hold  him  up  to  pul>- 
Uc  hatred,  contempt,  or  ridicule,  or  cause  him  to 
be  shunned  or  avoided,  and  to  accuse  one  of 
being  deficient  in  some  quality  which  the  law 
does  not  reauire  him,  as  a  good  citizen,  to  pos- 
sess, is  not  libelous  per  se. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  SS  3-16 ;    Dec.  Dig.  |  6.*] 

2l  Libel  and  Slander  ({{  82,  86*)— Words 

Libelous  Feb  Se. 

Words  not  libelous  per  se  may  be  made  to 
appear  actionable  by  the  averring  of  such  ex- 
trinsic facts  as  will  show  that  they  were  in- 
tended to  be  libelous,  and  were  so  understood, 
which  averments  must  be  applied  to  plaintiff  by 
a  proper  colloquium,  with  the  intended  and  un- 
derstood meaning  correctly  set  out  in  the  innu- 
endo, and.  connected  with  the  circumstances  set 
forth  in  the  complaint,  thereby  defining  the  true 
meaning  intended  by  the  use  of  the  words. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  S{  187,  206;  Dec.  Dig.  H 
82,  86.*] 

3.  Libel  and  Slander  ({  10*)  —  Libelous 
Publication. 

A  newspaper  publication  stating  that  the 
council  of  a  city  adopted  an  ordinance  prepared 


by  the  city  attorney,  imposing  a  monthly  license 
tax  on  keepers  of  houses  of  ill  fame,  and  aver- 
ring that  the  ordinance  is  vague  in  its  limita- 
tions, and  that  the  city  attorney  forgot  to  add 
to  the  ordinance  the  provision  repealing  a  sec- 
tion of  the  Penal  Code  of  the  territory,  is  not 
per  se  libelous  of  the  city  attorney,  and  the 
complaint  complaining  of  the  article  must  set 
out  in  the  charging  part  the  facta  that  will  ren- 
der the  article  actionable. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  I  91 ;   Dec.  Dig.  {  10.*] 

Appeal  from  District  Court,  Yuma  County ; 
before  Justice  John  H.  Campbell. 

Action  by  Frank  Baxter  against  John  W. 
Dorrlngton.  From  a  Judgment  for  defend- 
ant, plaintiff  api)eals.    Affirmed. 

W.  F.  Tlmmons  and  Ross  Jb  O'Sullivan, 
for  appellant.  Peter  T.  Robertson,  for  appel- 
lee. 

DOAN,  J.  Appellant  herein  brought  an  ac- 
tion against  the  appellee  In  the  lower  court 
for  libel.  Defendant  demurred  to  the  second 
amended  complaint  on  the  ground  that  it  di€ 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  lower  court  sustained  the 
demurrer.  The  plaintiff  elected  to  stand  on 
his  pleadings,  and  the  court  thereupon  ren- 
dered Judgment  for  the  defendant  From 
this  Judgment  plaintiff  appealed,  and  has  aa- 
signed  as  error  the  order  of  the  lower  court 
sustaiuiug  the  demurrer.  The  complaint, 
after  alleging  the  residonce  of  the  plalntUt 
and  the  defendant,  and  the  fact  that  the 
defendant  is  the  editor  and  proprietor  of  a 
newspaper,  alleges: 

"That  defendant,  with  malice  toward  plain- 
tiff, and  with  Intent  to  Injure  the  plaintiff, 
and  to  bring  him  into  great  contempt,  ridi- 
cule, Infamy,  and  disgrace,  did  on  or  about 
the  3d  day  of  June,  1909,  publish  in  said 
newspaper,  the  Arizona  Sentinel,  of  and  con- 
cerning plaintiff,  the  following  false  and 
defamatory  words,  to  wit: 

"  'City  Council  Overrides  Territorial  Statute. 

'"Having  decided  to  confine  the  "Social 
Evil"  to  a  certain  district,  the  City  Council 
Tuesday  evening  passed  a  remarkable  ordi- 
nance, prepared  by  City  Attorney  Baxter,'  of 
which  the  following  section  is  a  brilUant  ex- 
ample: "Section  17.  There  shall  be  collect- 
ed a  monthly  license  tax  of  fifteen  dollars  per 
month  from  each  and  every  keeper  of  any 
room,  apartment  or  any  house  of  ill  fame  or 
ill  repute  or  bawdy  house,  or  house,  room 
or  apartment  resorted  to  for  the  purpose  of 
prostitution  or  assignation  situated  south  of 
Fifth  Street,  north  of  Seventh  Street,  and 
east  of  Oila  Street  In  the  town  of  Yuma. 
Such  license  tax  shall  be  paid  monthly  In 
advance  on  the  first  of  each  month,  and  frac- 
tions of  a  month  shall  be  charged  for  and 
collected  at  the  same  rate  as  a  month." 

"  'The  ordinance  is  a  little  vague  In  Its 
prescribed  limitations,  etc.,  but  It  is  under- 
stood to  mean  that  the  Red  Light  District  Is 
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to  be  restricted  to  GUa  Street,  between  Fifth 
and  Seventh  Streets.  It  Is  further  surmised 
that  it  was  Intended  to  collect  license  tax 
within  the  prescribed  limits,  though  this  is 
not  very  clear. 

"  'Another  little  matter  was  evidently  over- 
looked by  the  City  Attorney.  To  make  the 
dty  CHTdlnance  "legal"  and  complete,  he 
should  have  added  tliat  "section  275  of  the 
Arizona  Penal  Code — ^whlch  absolutely  pro- 
hibits prostitution  in  any  room,  apartment, 
house,  etc. — is  hereby  repealed."  That  would 
have  settled  the  question  most  effectually, 
and  prevented  conflict  of  authority  between 
dty  and  territory,  and  prevented  future  legal 
ciomplications  which  might  possibly  arise. 
But  the  City  Attorney  probably  forgot  it' 

"(3)  That  the  'City  Attorney'  and  'City 
Attorney  Baxter'  mentioned  in  said  article  Is 
the  plaintiff  ho-ein. 

"(4)  That  the  defendant  caused  the  said 
issue  of  said  newspaper  containing  said  de- 
famatory matter  to  l>e  circulated  among  the 
people  in  the  town  of  Yuma,  county  of  Yuma 
and  territory  of  Arizona.     . 

"(5)  That,  by  reason  of  the  aforesaid  publl- 
i-ation  and  circulation,  plaintiff  has  been 
damaged  by  the  defendant  in  the  sum  of 
twenty-flve  thousand  dollars." 

The  appellant  urges  in  support  of  the  er- 
ror assigned  that  the  words  used  are  action- 
able per  ae,  and  therefore  the  only  allega- 
tion necessary  to  constitute  an  action  for 
libel  Is  that  the  defendant,  with  malice,  pub- 
lished them  of  and  concerning  the  plaintiff. 
It  would  not  he  profitable  to  cite  here  the 
many  definitions  given  of  words  actionable 
per  se.  The  definition  given  In  25  Qyc.  253 : 
"Defamatory  words,  to  be  Iit>elou8  per  se, 
must  be  of  such  a  nature  that  the  court  can 
presume  as-a  matter  of  law  that  they  will 
tend  to  disgrace  and  degrade  the  party,  or 
hold  him  up  to  public  hatred,  contempt  or 
ridicule,  or  cause  him  to  be  shunned  or  avoid- 
ed." "To  accuse  one  of  being  deficient  In 
some  quality  which  the  law  does  not  require 
him,  as  a  good  citizen  to  possess,  Is  not 
libelous  per  se" — expresses  brlefiy  the  true 
teist  to  be  applied.  We  are  satisfied  that  the 
language  charged  in  the  complaint  cannot, 
under  the  construction  ordinarily  given  to 
the  words  therein  used,  lie  held  to  be  libel- 
ous per  se. 

It  is  the  general  rule  of  pleading  that 
words  not  actionable  per  se  may  be  made  to 
appear  actionably,  by  averring  such  extrinsic 
facts  as  will  show  that  they  were  Intended  to 
be  libelous,  and  were  so  understood,  but 
these  averments  must  be  distinctly  stated  In 
the  complaint,  and  applied  to  the  plaintiff  by 
a  proper  colloquium,  with  the  intended  and 
understood  meaning  correctly  set  out  In  the 
Innuendoes.  The  innuendo  being  used  to 
point  the  meaning  of  the  alleged  defamatory 
words,  by  connecting  them  with  the  occasion 
and  drcumstances  set  forth  in  the  declara- 


tion or  complaint,  and  thus  in  connection 
with  the  colloquium  defining  the  true  mean- 
ing intended  by  the  use  of  the  words.  13 
Cyc.  61.  The  court  in  Maynard  v.  Firemen's 
Fund  Insurance  Company,  47  Cal.  207,  states 
the  rule  In  these  words :  "When  words  tliat 
are  not  libelous  per  se  contain  a  covert  mean- 
ing which  makes  them  libelous,  it  is  neces- 
sary for  the  plaintiff  to  aver  in  his  com- 
plaint that  the  words  were  intended  by  the 
defendant  to  be  understood  In  that  covert 
meaning,  and  that  they  were,  in  fact,  so' un- 
derstood by  those  who  read  them."  The 
complaint  in  this  case  does  not  meet  the  re- 
quirements necessary  to  state  a  cause  of 
action,  even  if  the  language  used  could,  by 
the  proper  allegations,  have  been  shown  to 
be  libelous. 

The  first  paragraph  of  the  publication  com- 
plained of  would  appear  to  be  a  criticism  up- 
on the  city  council  rather  than  upon  the  at- 
torney, and  the  only  language  that  could  be 
complained  of  by  appellant  would  I>e  the 
statement  tliat  "Another  little  matter  was 
evidently  overlooked  by  the  city  attorney." 
This  Is  apparently  a  statement  of  an  opin- 
ion or  conclusion  on  the  part  of  the  defend- 
ant There  is  the  further  statement  that 
"the  city  attorney  probably  forgot  It"  The 
words  and  charges  appearing  in  these  two 
statements  could,  under  no  interpretation 
that  could  be  reasonably  placed  upon  them, 
t>e  considered  libelous  per  se,  and  if,  in  fact, 
they  did  contain  any  libel,  it  would  be  neces- 
sary for  the  pleader  to  set  out  in  the  char- 
ging part  of  the  complaint  the  facts  that 
rendered  them  so.  In  Clarke  v.  Fitch,  41 
Cal.  472,  the  court  says  in  a  case  similar  to 
this:  "If  It  was  Intended  to  charge  tliat 
the  words  were  used  in  the  alleged  libel  In 
the  offensive  sense,  •  •  •  and  that  the 
words  were  so  understood  by  those  who  read 
them,  there  should  have  been  a  colloquium 
to  explain  the  subject-matter,  and  by  proper 
averment  to  show  in  what  sense  the  words 
were  libelous,  and  that  they  were  used  and 
understood  in  that  sense."  The  failure  to 
do  this  in  the  case  at  bar  renders  the  plead- 
ing obnoxious  to  a  general  demurrer,  and  tile 
ruling  of  the  trial  court  was -correct 

The  Judgment  of  the  lower  court  Is  af- 
firmed. 

KE^^^,  C.  J.,  and  LEWIS  and  DOB,  33^ 
concur. 

(13  Ariz.  1S5) 

INOERSOLL  T.   SCOTT. 

(Supreme  Court  of  Arizona.     April  2,   1910.) 

1.  Mines  and  MiNEEAts  (5  23*)  —  MiNino 
Claims— Assessment  Work— Keeper. 

A  locator  of  a  mining  claim  placed  thereon  ' 
engines,  cars,  tools,  eta  The  last  actual  work 
on  the  mine  was  done  in  July,  1903.  From 
that  time  to  March  29th  following  he  made  ef- 
forts to  resume  work,  but  did  not  succeed.  Dur- 
ing that  time  he  necessarily  employed  a  watch- 
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man  to  preserve  the  peraonal  property  on  the 
mine,  which  property  was  needed  for  the  re- 
samption  of  work.  Held,  that  the  expense  in 
employing  the'  watchman  was  properly  a  part  of 
the  assessment  work  during  the  year  XOdi. 

[£U.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Dec  Dig.  {  23.*] 

2.  Appeal  and  Ebbob  ({  1008*)— E^ndinos— 
Conclusiveness. 

A  finding  of  the  trial  court  od  the  evidence 
is  conclusive  on  appeal. 

[£>1.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  3065-3969;  Dec.  Dig.  { 
1008.*] 

Appeal  from  District  Court,  £1rst  Judicial 
District;    before  Justice  John  H.  Campbell. 

Action  by  W.  E.  Scott  against  Q.  U.  Inger- 
soll.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Timmons  &  Baxter,  for  appellant  Peter 
T.  Bobertson  and  Clement  H.  Coleman,  for 
appellee. 


IiEWIS,  J.  This  was  an  action  to  quiet 
title  to  a  certain  mining  claim.  The  defend- 
ant and  appellant  predicated  his  title  to  the 
ground  in  controversy  upon  a  relocation  there- 
of, under  the  theory  that  no  assessment  work 
was  done  upon  the  claim  in  the  year  1904. 

The  sole  question  presented  is  the  applica- 
bility of  a  keeper's  services  as  assessment 
work  for  the  year  mentioned.  The  law  ap- 
plicable to  the  facts  presented  is  fully  set 
forth  in  the  opinion  of  Sloan,  J.,  in  the  case 
of  Kinsley  et  al.  t.  New  Vulture  Mining  Co. 
(Ariz.)  90  Paa  438.  The  evidence  tends  to  es- 
tablish that  no  work  was  done  upon  the  claim 
In  controversy  during  the  year  1904.  Up  to 
March  28tb  of  that  year,  the  predecessor  in 
interest  of  the  appellee  (the  company)  em- 
ployed a  watchman  to  care  for  the  personal 
property  at  the  mine,  paying  him  $50  a  month, 
which  was  a  reasonable  wage.  This  proper- 
ty cost  approximately  $4,000,  and  consisted 
of  two  gasoline  engines,  one  of  25  and  the 
other  of  40  horse  power,  the  usual  amount 
of  bndcets,  ropes,  cars,  blowers,  mining  and 
blacksmith  tools,  kitchen  utensOs  of  every 
kind  sufficient  for  20  or  25  men;  also  what 
was  known  as  the  office  tent,  in  which  there 
was  a  desk,  bedding,  a  library  consisting  of 
75  or  100  books,  and  some  drafting  instru- 
ments. The  last  actual  work  of  the  company 
apon  the  mine  was  done  July  18, 1903.  From 
that  date  until  March  29,  1904^  the  company 
was  making  efforts  to  resume  work.  The  em- 
ployment of  a  watchman  was  necessary  for 
the  preservation  of  the  personal  property, 
the  claim  being  on  the  main  road,  but  was 
not  necessary  for  the  purpose  of  preserving 
the  shaft  and  woiiclngs,  buildings,  or  other 
structures  which  were  erected  to  work  the 
mine.  The  workings  upon  the  mine  consist- 
ed of  the  main  shaft  400  feet  deep,  with 
drifts,  cross-cuts,  and  wln2«s.  The  buildings 
consisted  of  a  hoist  house*  stone  building, 


blaclcsmlth  shop,  and  several  other  smaller 
houses. 

While  It  is  clear  from  this  r6sum6  of  the 
testimony  that  the  keeper  was  employed  for 
the  sole  purpose  of  preserving  the  personal 
property  upon  the  mine  in  question.  It  is  equal- 
ly clear  that  the  preservation  of  such  per- 
sonal property  was  necessary  for  the  resump- 
tion of  work  in  contemplation  during  the 
time  the  watchman  was  employed.  The  ques- 
tion of  the  necessity  for  the  keeper  on  the 
property  during  the  year  1904  was  fairly  pre- 
sented to  the  trial  court  for  decision  by  the 
evidence  in  the  case,  and  its  determination 
of  that  question  is  conclusive  upon  this  ap- 
peal. 

The  Judgment  is  affirmed. 

KENT,  O.  J.,  and  DOAN  and  DOB,  JJ^  con- 
cur. 

(IS  Arlj.   120) 
TBVIS  et  al.  v.  KTAN  et  al. 
(Supreme  Court  of   Arizona.     April  2,   1910.) 

1.  Contracts    ({     147*)  —  Constbuction  — 
Words.  ' 

In  determining  the  meaning  of  a  word  in  a 
contract,  it  should  not  l>e  separated  from  its 
context,  nor  considered  apart  from  other  pro- 
visions which  may  throw  light  upon  its  mean- 
ing, but  the  contract  should  be  viewed  as  an  en- 
tirety. 

[Eld.  Note.— For  other  cases,  see  Contracts, 
C^ent  Dig.  {  743 ;   Dec.  Dig.  i  147.*] 

2.  cobpobations   (§  119*)  —  oonstruction  — 
Pabticulab    Wobds  — ''Interest"— "Kein- 

VBST." 

A  corporation  was  involved  financially;  its 
property  having  been  sold  under  execution,  and 
the  time  for  redemption  being  about  to  expire. 
Plaintifts  owned  four-sevenths  of  the  capital 
stock,  and  defendants  three-sevenths.  To  give 
defendants  a  controlling  interest,  the  parties 
contracted  that  plaintitra  should  transfer  their 
interest  to  defendants,  with  the  exception  of 
279,500  shares,  which  were  to  be  retained,  de- 
fendants to  have  two  years  in  which  to  comply 
with  the  contract,  and  should  they  fail  to  so 
comply,  the  "interest"  of  plaintiffs  should  rein- 
vest in  them  in  the  same  proportion  aa  they 
held  and  were  posseescd  of  at  the  signing  of  the 
agreement  Held,  that  upon  default  of  defend- 
ants, in  view  of  the  fact  that  the  word  "rein- 
vest" implies  a  previous  divestiture  and  the 
use  of  the  phrase  "in  the  same  proportion  and 
ratio  as  they  were  held  and  possessed  of,"  where- 
as plaintiffs  never  had  possession  of  the  corpp* 
rate  property  as  such,  plaintiffs  were  entitled  to 
recover  their  interest  conveyed  in  the  stock  ouly^ 
and  not  in  the  property  of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  846,  847 ;   Dec.  Dig.  S  119.*] 

3.  Dauaoes  (g  22*)  —  Bbeach  —  Damages  — 

PBOXIMATE  and  REliOTE  Conseqttenoes. 
The  proximate  damage  resulting  from 
breach  of  the  contract  was  the  loss  of  the  value 
of  the  stock  to  be  returned,  and,  plaintiffs  hav- 
ing retained  279,500  shares  of  their  four-sev- 
enths interest,  loss  in  valae  of  such  shares  was 
a  remote  and  indirect  result  of  the  breach,  not 
such  OS  the  other  parties  must  have  contem- 
plated ;  and  plaintiffs'  measure  of  damages  for 
breach  of  the  contract  was  the  loss  of  value  only 
of  the  stock  to  t>e  returned. 

[Ed.  Note.— For  other  cases,  see  Damages, 
C^nt  Dig.  §  69;    Dec.  Dig.  {  22.*] 
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4.  BviDXROB  (I  113*)— Valtjb  of  Cobpokatk 
Stock. 

In  the  al)8ence  of  any  other  evidence  of 
value,  the  par  value  is  presumptively  the  value 
of  corporate  stock,  but  evidence  of  the  insolven- 
cy of  the  corporation,  the  value  of  its  property, 
and  its  liabilities,  is  admissible  to  show  the 
value  of  its  stock. 

[BM.  Note. — For  other  cases,  see  EJvidence, 
Cent.  Dig.  (i  262,  263 ;    Dec.  Dig.  §  113.*] 

5.  Appeal  and  E:bbob  (§  854*)  —  Review  — 
Right  Result  by  Wbono  MErnoD. 

Where  the  result  is  right,  though  the  meth- 
od of  reaching  it  is  wrong,  and  though  the  jury 
may  have  found  their  verdict  on  an  incorrect 
theory  of  the  case,  the  error  is  harmless,  and 
the  judgment  will  not  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %  3408 ;    Dec.  Dig.  g  854.*] 

6.  Appeal  and  Ebbob  (§  853*)  —  Review  — 
conbtbuction  of  pleading. 

Where  the  construction  placed  upon  a  com- 
plaint by  the  trial  court  accords  with  the  evi- 
dence introduced  and  the  instructions  given,  the 
Supreme  Court  will  adopt  such  construction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3405 ;    Dec.  Dig.  {  853.*] 

7.  Appeal  and  Ebbob  (i  171*)— Resebvation 
IN  LowEB  Codbt  of  Gbounds  of  Review 
— New  Theobt  on  Appeal. 

A  party  cannot  on  appeal  abandon  the  the- 
ory of  the  case  to  which  he  has  assented  upon 
the  trial  and  substitute  pother. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1053 ;   Dec.  Dig.  }  171.*] 

S.  Evidence  (|  246*)— Admissions  op  Codn- 

sel— Effect. 

On  trial,  as  bearing  upon  the  issue  involv- 
ed, admissions  of  counsel  may  be  the  ground  of 
the  court's  procedure  equally  as  if  established 
by  clearest  proof,  but  mere  unguarded  expres- 
sions of  counsel  or  ambiguous  statements  may 
not  be  the  basis  of  the  court's  action. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  945;   Dec.  Dig.  |  246.*] 

ft.  Tbial  (5  109*)— Admissions  of  Counsel— 

CONBTBUOTION. 

In  an  action  for  breach  of  contract,  where- 
by plaintiffs  convened  their  four-sevenths  in- 
terest in  a  corporation  less  an  amount  of  stock 
retained,  statements  of  defendants'  counsel  that 
the  suit  was  simply  to  recover  the  value  of  four- 
sevenths  of  the  stock  of  the  corporation,  and 
not  the  value  of  the  stock  retained,  were  merely 
an  admission  of  counsel's  view  of  the  theory  of 
plaintiffs'  claim  as  set  forth  in  their  complaint, 
and  not  an  admission  of  the  theory  or  fact  that, 
if  plaintiffs  were  entitled  to  damages,  the  extent 
thereof  should  be  the  valae  of  four-sevenths  of 
the  capital  stock. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {§  91,  270;    Dec.  Dig.  {  109.*] 

10.  Appeal  and  Ebbob  (J  1140*)— Disposi- 
tion OF  Cause— AFFiBMANfcB  upon  Condi- 
tion OF  Remittitub. 

Where  the  evidence  and  the  verdict  afford 
the  Supreme  Court  a  basis  for  the  computation 
of  the  correct  sum  to  be  awarded  plaintiffs,  but 
an  excessive  amount  has  been  allowed,  the  Su- 
preme Court  may  render  judgment  for  plaintiff 
on  condition  that  remittitur  be  made  under  Civ. 
Code  1901,  par.  1588,  providing  tliat,  if  a  judg- 
ment be  for  excessive  damages,  and  is  removed 
to  the  Supreme  Court,  the  successful  party  may 
remit  the  excess,  and  judgment  may  be  rendered 
for  tlie  proper  amount. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  4462-4464,  4466;  Dec. 
Dig.  S  1140.*] 


Appeal  from  District  Court,  Maricopa 
County;  before  Justice  Edward  Kent 

Action  by  Jepp  Ryan  and  others  against  W. 
S.  Tevis  and  others.  Judgment  for  plaintiffs, 
and  defendants  appeal.  Judgment  affirmed 
on  condition  that  a  remittitur  be  made. 

Ben  Goodrich,  A.  O.  Baker,  and  Charles 
Bowman,  for  appellants.  EXigene  S.  lyes, 
Neale  &  Sutter,  and  J.  T.  Kingsbury,  tot  ap- 
pellees. 

LEWIS,  J.  This  is  an  action  brougbt  to 
recover  damages  for  breach  of  contract.  The 
facts  In  so  far  as  essential  to  determination 
of  the  case  are  as  follows: 

In  November,  1902,  the  Turquoise  Copper 
Mining  &  Smelting  Company,  a  corporation, 
was  the  owner  of  certain  mining  claims  in 
Cochise  county,  Ariz.  At  that  time  Its  prop- 
erty had  been  sold  for  approximately  $23,000, 
upon  an  execution  In  aid  of  a  judgment,  to 
one  T.  B.  McPherson.  The  time  for  redemp- 
tion was  to  expire  January  31,  1903.  Upon 
November  29,  1902,  a  conference  was  held 
between  W.  H.  McKlttriek,  one  of  the  appel- 
lants, and  the  appellees,  which  resulted  in 
the  execution  of  an  agreement  between  the 
appellants  and  the  appellees,  the  alleged 
breach  of  which  is  the  subject-matter  In  suit 
This  agreement  may  be  summarized  thus: 

Whereas,  the  parties  aliove  mentioned  rep- 
resent all  the  stock  in  the  Turquoise  Copper 
Mining  Sr  Smelting  Company,  a  corporation; 
and,  whereas  the  first  parties  <the  appellants) 
now  own  and  control  three-sevenths  of  the 
capital  stock  of  said  corporation,  and  parties 
of  the  second  part  (the  appellees)  four-sev- 
enths of  the  capital  stock  thereof,  and  where- 
as the  first  parties  are  desirous  of  securing 
the  controlling  Interest  of  the  said  capital 
stock  of  said  corporation,  and  thereby  ob- 
taining the  full  management  of  the  affairs  of 
the  said  corporation :  Now,  therefore.  In  con- 
sideration of  the  conversion  of  the  capita) 
stock  from  its  original  capitalization  to  one 
million  shares  of  the  par  value  of  one  dollar 
($1)  each  and  the  placing  of  240,000  shares  of 
said  capital  stock  In  the  treasury  of  the  com- 
pany to  be  sold  in  whole  or  in  part  by  the 
aald  first  parties  at  such  price  or  prices  as 
the  board  of  directors  of  said  corporation 
may  deem  advisable,  the  moneys  to  be  used 
first  to  pay  oft  a  certain  Judgment  held  by  T. 
B.  McPherson,  and  second  to  develop  the 
claims  of  the  company,  the  .second  parties 
agree  that  the  officers  of  the  company  now 
representing  the  second  parties  shall  resign, 
permitting  the  first  parties  to  choose  officers 
as  they  may  desire.  Said  second  parties  fur- 
ther agree  to  give  the  first  parties  as  their 
Interest  In  the  company  280,500  shares  of 
the  capital  stock;  the  second  parties  to  re- 
ceive 279.500  shares,  the  remaining  200,000 
shares  to  be  issued  to  W.  H.  McKlttriek,  as 
trustee,  and  to  be  divided  between  the  parties 
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in  tbe  proportion  of  101,000  to  the  first  par- 
ties and  99,000  shares  to  the  second  parties. 
All  of  the  parties  agree  to  use  their  best  en- 
dearors  to  sell  the  trust  stock  at  not  less 
than  par,  tbe  proceeds  to  be  divided  pro  rata 
until  reimbursed  for  the  money  then  expend- 
ed upon  the  property,  when  the  remaining 
shares  shall  be  divided  between  them  accord- 
ing to  their  respective  Interests  in  the  ratio 
aforesaid.  It  is  further  agreed  that  none  of 
the  Individual  holdlogs  shall  be  sold  until  the 
trust  stock  has  been  sold  or  apportioned,  and 
that  the  second  parties  shall  not  be  liable  for 
any  expense  connected  with  the  operation  of 
the  company,  excepting  the  expense  of  selling 
the  trust  stock. 

The  contract  then  concludeis:  "It  Is  fur- 
ther agreed  that  the  parties  of  the  first  part 
shall  have  a  term  of  two  years  In  which  to 
comply  with  all  tbe  requirements  of  this  con- 
tract Sbonld  they  fall  or  refuse  to  comply 
with  all  the  agreements  and  stipulations 
herein  mentioned  within  the  period  aforesaid, 
then  this  agreement  shall  become  null  and 
void  and  of  no  effect,  otherwise  to  rem^aln 
In  full  force  and  effect  Should  this  con- 
tract be  annulled  by  any  failure  of  the  parties 
of  the  first  part  to  do  any  and  all  things 
herein  required  of  them,  then  the  interest  of 
tbe  second  parties  shall  reinvest  In  them  In 
the  same  proportion  and  ratio  as  they  held 
and  were  possessed  of  at  tbe  signing  of  this 
agreement"  This  clause  has  been  denominat- 
ed by  counsel  as  tbe  "reinvestment  clause," 
and  for  convenl«ice  will  be  so  referred  to 
hereinafter. 

Pursuant  to  the  terms  of  this  contract,  the 
appellees  resigned  from  the  management 
The  appellants  thereupon  assumed  control, 
and  selected  directors  and  officers.  Tbe  ar- 
ticles of  Incorporation  were  amended,  chan- 
ging the  capital  stock  from  100,000  shares 
at  $10  each  to  1,000,000  shares  at  $1  each. 
The  old  certificates  of  stock  were  surrender- 
ed, canceled,  and  new  certificates  Issued;  the 
appellees  receiving  and  ever  since  holding 
279,500  shares.  The  reorganization  of  tbe 
company  was  not  effected  until  January  26, 
1903,  and  In  order  to  obtain  tbe  necessary 
funds  with  which  to  redeem  from  the  sale  to 
McPherson,  the  corporation  borrowed  $30,- 
000  upon  Its  note  from  W.  S.  Tevls,  one  of 
tbe  appellants.  This  note  was  subsequently 
transferred  to  the  Western  Company.  Mc- 
Kittrlck,  acting  for  the  corporation,  redeemed 
tbe  mines  from  the  sheriff's  sale  to  MePber- 
Bon.  Thereafter  32,000  shares  of  the  treasu- 
ry stock  was  sold  for  25  cents  a  share,  net- 
ting the  coriMratlon  $8,000  which  funds  were 
used  by  the  corporation  for  further  develop- 
ment of  the  mines.  The  Interest  upon  the 
$30,000  note  In  the  hands  of  the  Western 
Company  was  met  by  additional  funds  bor- 
rowed ttom  Tevls,  for  which  notes  were  giv- 
en, and  these  notes  transferred  to  tbe  West- 
ern Company.  On  May  10,  1904,  the  balance 
of  tbe  treasury  stock,  208,000  shares,  was  sold 
for  three-fou^thp  of  a  cent  a  share.     Some 


time  subsequent  to  November  29,  1901,  an 
action  was  commenced  by  the  Western  Com- 
pany in  Kern  county,  CaL,  to  recover  upon 
the  promissory  notes  given  by  the  corpora- 
tion, and  upon  May  Zi,  1005,  Judgment  was 
by  it  obtelned  for  $44,078.06.  The  evidence 
tends  to  show  that,  prior  to  the  obtaining  of 
such  Judgment  a  demand  was  made  upon  the 
appellants  by  tbe  appellees  to  be  reinvested 
with  their  taitere^ts  in  the  property.  This  de-. 
mand  was  ignored  by  the  appellants.  Short- 
ly thereafter  an  action  was  commenced  up- 
on the  Judgment  of  the  Western  Company  In 
Cochise  county,  in  which  Judgment  was  ren- 
dered against  the  Turquoise  Company  for 
$44,549.43  upon  July  20,  1906.  At  the  same 
time  W.  H.  McKlttrlck  obtained  a  Judgment 
against  the  corporation  In  Cochise  county  for 
$9,075  for  services  rendered  to  the  corporation 
as  general  manager.  This  Judgment  was 
transferred  to  the  Western  Company.  On  Au- 
gust 12,  1905,  the  sheriff  of  Cochise  county 
sold  tbe  properties  of  the  corporation  on  an 
execution  Issued  upon  the  Western  Compa- 
ny's Judgment  to  the  Judgment  creditor,  and,' 
the  property  not  being  redeemed,  on  July  11, 
1906,  a  sheriff's  deed,  conveying  the  property 
to  the  Western  Company,  was  issued.  On  Ju- 
ly 20,  1908,  the  Western  Company  deeded  the 
properties  to  tbe.TeJon  Mining  Company,  in- 
cort>orated  by  the  appellants.  A  written  de- 
mand, the  date  of  which  does  not  appear, 
was  made,  upon  the  appellants  by  the  appel- 
lees some  time  after  the  Issuance  of  the  sher- 
iff's deed  to  the  Western  Company.  There- 
after the  appellees  filed  suit  In  the  court 
below  to  recover  damages  arising  from  tbe 
refusal  of  appellants  to  reinvest  them  with  a 
four-sevenths  Interest  in  the  property,  in 
the  sum  of  $200,000.  The  case  was  tried  to 
a  Jury,  and  a  verdict  returned  in  favor  of 
the  appellees.  Judgment  was  entered  on  tbe 
verdict  against  the  appellants  Tevls  and  Mc- 
Klttrlck In  the  sum  of  $132,000,  and  also 
against  the  Pacific  Surety  Company,  surety 
for  the  appellants  upon  a  bond  theretofore 
given  In  said  cause,  for  the  sum  of  $104,000. 
Motion  for  new  trial  was  made,  which  mo- 
tion was  denied,  and  thereupon  this  appeal 
was  taken  and  perfected. 

The  principal  question  is  as  to  the  correct- 
ness of  the  instruction  of  the  trial  court  as 
to  the  measure  of  damages:  "You  sball  ascer- 
tain the  value  of  the  property  at  the  time 
that  tbe  plaintiffs  demanded  that  defendants 
reinvest  them  with  their  Interests  therein. 
You  should  deduct  therefrom  the  amount  of 
the  claim  of  the  Western  Company  with  In- 
terest to  wit  $39,000  and  then  award  the 
plaintiffs  four-sevenths  of  the  balance  re- 
maining." The  true  measure  of  damages  Is  . 
dependent  upon  the  Interpretation  of  the 
words  In  the  contract  contained  in  the  re- 
investment clause:  "The  interest  of  the  sec- 
ond parties  shall  reinvest  In  them  in  the  same 
proportion  and  ratio  as  they  held  and  were 
possessed  of  at  the  signing  of  this  agree- 
ment"   Counsel  for  appellants  argue  that  the 
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word  "Interest'*  necesearily  means  stock,  and 
could  not  under  any  circumstances  mean 
property.  Counsel  for  appellees  urge  that  the 
word  "Interest"  is  more  comprehensive  than 
"stock";  that  the  ownership  of  an  interest 
may  or  not  be  ownership  of  stock,  and  that 
the  meaning  to  be  attached'  to  It  must  depend 
entirely  npon  the  conditions  preraUing  at  the 
time  when  it  became  the  duty  of  Tevls  and 
McKlttrlck  to  reinvest  the  Ryans.  In  inter- 
preting the  word  "Interest,"  we  should  not 
separate  it  from  Its  context,  nor  should  we 
consider  it  apart  from  other  provisions  which 
may  throw  light  upon  Its  meaning.  We  are 
called  to  view  this  contract  as  an  entirety, 
and  determine  from  the  Internal  evidence  It 
affords  the  meaning  to  be  attached  to  the 
word.  O'Brien  v.  Miller,  168  U.  S.  287-297, 
18  Sup.  Ct  140,  42  I*  Ed.  469;  Pressed  Steel 
Car  Co.  V.  E}astem  Ry.  Co.,  121  Fed.  609,  67 
C.  a  A.  635. 

Reviewing  the  contract,  we  find  the  par- 
ties represent  all  of  the  capital  stock;  the 
parties  of  the  first  part  (appellants)  own  and 
Control  three-sevenths  of  the  capital  stock; 
the  parties  of  the  second  part  (appellees) 
fonr-sevenths  of  the  capital  stock;  the  par- 
ties of  the  second  part  are  desirous  of  secnr- 
ing  the  controlling  interest  of  the  said  capi- 
tal stock;  the  appellees  give  to  the  appel- 
lants part  of  their  stock  holdings  upon  cer- 
tain conditions  and  agreements  to  be  by 
them  performed,  and  it  concludes:.  "Should 
this  contract  be  annulled  by  any  failure  of 
the  parties  of  the  first  part  to  do  any  and 
all  things  herein  required  of  them,  then  the 
interest  of  the  second  parties  shall  reinvest  in 
them  in  the  same  proportion  and  ratio  as 
they  held  and  were  possessed  of  at  the  signing 
of  this  agreement"  To  give  the  word  "inter- 
est," the  meaning  of  Interest  in  property  in 
preference  to  interest  in  the  capital  stock  is 
to  deprive  the  word  "reinvest"  of  force,  for 
It  implies  a  previous  divestiture.  It  Is  to 
destroy  the  significance  of  the  concluding 
clause  "in  the  same  proportion  and  ratio  as 
they  held  and  were  possessed  of,"  for  there 
was  never  a  holding  or  possession  by  them  of 
the  property,  of  the  corporation  as  such. 
We  give  a  proper  legal  meaning  to  the  word 
"interest"  by  interpreting  It  as  interest  in 
the  capital  stock.  If  the  word  be  used  in  a 
sense  less  accurate,  we  must  still  deem  It  to 
be  used  in  its  proper  legal  sense,  unless  such 
Interpretation  as  tested  by  the  specific  dr- 
cnmstances  nnder  which  it  is  used  would  re- 
sult in  the  absurdity  of  rendering  it  unmean- 
ing. In  that  case  by  construction  it  would 
be  proper  to  place  npon  it  the  less  accurate 
meaning  evidently  intended  by  the  parties, 
as  shown  by  the  circumstances  giving  rise 
to  its  use.  The  circumstances  in  evidence 
nnder  which  the  contract  was  executed  may 
be  briefly  stated.  The  corporation  was  In- 
volved financially;  its  property  had  been 
sold  under  execution;  the  time  for  redemp- 
tion was  about  to  expire;  the  purchaser  un- 
der tbe  execntion  sale  was  taking  bis  certifi- 


cate of  sale  in  trust  for  the  holders  of  tb« 
majority  of  the  stock  of  the  corporation.  A 
corporate  meetlog  was  being  held.  The  hold- 
ers of  the  minority  Interest  in  the  capital 
stock  accused  the  holders  of  tbe  majorl^  In- 
terest of  an  attempt  to  "freeze  them  out" 
This  was  dolled,  and  as  evidence  of  good 
faith  the  majority  Interest  entered  into  this 
agreement.  Applying  the  language  of  the 
contract  to  the  situation  as  it  then  existed, 
its  construction  is  the  same  as  the  interpre- 
tation heretofore  given. 

The  contract  contemplated  selling  stock  of 
the  corporation  to  the  public.  It  would  have 
been  Impossible  for  tbe  appellants,  acting  Id 
good  faith  with  the  stockholders  so  secured, 
to  have,  upon  the  failure  of  their  plans,  di- 
vested the  corporation  of  tbe  title  to  the 
mines  and  Invested  appellees  with  a  fonr- 
sevenths  Interest  therein.  To  hold  that  the 
contract  required  a  return  of  a- four-sevenths 
interest  in  the  property  would  call  for  tbe 
assumption  that  tbe  parties  had  it  in  mind, 
if  the  scheme  failed,  that  the  appellants 
would  invest  the  appellees  with  title  to  a 
four-sevenths  interest  in  the  property  aa 
against  a  corporation  of  which  they  were  ma- 
jority stockholders,  as  well  as  directors  and 
officers.  This  would  contemplate  placing  tbe 
appellants  In  a  position  where  their  pecu- 
niary Interest  would  clash  with  their  du- 
ties. The  reasoning  of  the  cases  which  hold' 
that  all  agreements  for  pecuniary  considera- 
tion to  control  or  influence  the  conduct  of 
directors,  stockholders,  or  agents  of  corpo- 
rations charged  with  duties  of  a  fiduciary 
character  to  private  parties  are  against  the 
true  policy  of  the  state,  which  is  to  secure 
fidelity  In  the  discharge  of  such  duties,  is 
applicable.  Woodstock  Iron  Co.  v.  Rich- 
mond &  Danville  Extension  Co.,  129  U.  S. 
643.  9  Sup.  Ct  402,  32  L.  Ed.  819.  We, 
therefore,  refuse  to  adopt  a  construction 
which  would  tend  in  any  wise  to  so  Influence 
the  action  of  the  appellants  in  their  fidu- 
ciary relation,  where  we  have  the  reasonable 
alternative  of  so  construing  the  contract  as 
to  enable  tbe  appellants  to  act  free  from 
such  malign  influence.  Nor  in  reaching  this 
conclusion  have  we  lost  sight  of  the  further 
contention  of  the  appellees  that,  even  though 
the  word  "interest"  be  not  construed  to  mean 
"property,"  it  should  be  construed  to  Include 
a  restoration  to  the  appellees  of  the  man- 
agement and  control  of  the  corporation.  The 
placing  of  this  meaning  upon  the  word  "in- 
terest" is  Inconsistent  with  the  distinction 
which  the  parties  themselves  have  made  In 
the  contract  itself,  wherein  the  appellees 
agree  "that  the  officers  of  said  corporation 
representing  their  Interests"  should  resign 
and  allow  the  appellants  to  select  such  offi- 
cers as  they  may  desire.  The  holding  of 
office  is  not  identified  with  interest,  but  Is 
clearly  distinguished  therefrom. 

The  appellants  contend  that  the  trial  court 
by  adopting  the  measure  of  damages  at  a 
four-sevenths  Interest  in  tbe  property  of  the 
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corporation,  construed  the  reinvestment 
clause  to  extend  to  the  property  or  tbe  mines 
of  the  <x>rporatlon.  Such  result  does  not 
necessarily  follow.  There  are  various  tests 
for  determining  the  value  of  stock  in  a  cor- 
poration. In  the  absence  of  any  other  evi- 
dence of  value,  the  par  value  is  presumptive- 
ly the  value  of  the  stock.  Appeal  of  Harris 
(Pa.)  12  Atl.  753;  BrlnkerhofT  v.  Savings 
Bank,  118  Mo.  447,  24  S.  W.  129.  In  this 
case,  however,  evidence  was  Introduced  tend- 
ing to  show  the  Insolvency  of  the  corporation, 
the  value  of  its  property,  and  Its  liabilities. 
This  evidence  may  be  pr(^erly  looked  to  for 
the  purpose  of  determining  the  value  of  the 
stock  of  the  corporation.  "There  is  no  let- 
ter or  safer  criterion  to  determine  the  value 
of  stock  of  an  Insolvent  corporation  than  a 
comparison  of  the  value  of  its  assets  with 
the  amount  of  its  liabilities."  Nelson  v. 
First  National  Bank,  69  Fed.  798,  16  C.  C. 
A.  425.  The  instruction  of  the  trial  court 
Is  tantamount  to  an  Instruction  that  the  ai>- 
pellees  were  entitled  to  the  value  of  four- 
sevenths  of  the  capital  stock  of  the  compa- 
ny, which  was  the  equivalent  of  and  was  to 
be  ascertained  by  determining  from  the  ev- 
idence the  value  of  four-sevenths  of  the  net 
assets  of  the  corporation.  That  this  was  the 
meaning  of  the  trial  court  appears  clear 
from  reading  the  oral  instructions,  wherein 
frequent  reference  is  made  to  the  duty  of  ap- 
pellants to  reinvest  appellees  with  their  In- 
terest In  tbe  company.  When  the  result  is 
right,  though  the  method  of  reaching  It  is 
wrong,  and  though  the  Jury  may  have  found 
their  verdict  on  an  Incorrect  theory  of  the 
case,  the  error  Is  harmless,  and  the  Judg- 
ment will  not  be  reversed.  Decatur  Bank  v. 
St  Louis  Bank,  88  U.  S.  294,  22  L.  Ed.  560; 
Chicago,  M.  &  St  P.  By.  Co.  v.  Ross,  112 
V.  a.  877,  6  Sup.  Ot  184,  28  L.  Ed.  787; 
Dry  Goods  Co.  v.  Malcolm,  58  Fed.  670,  7 
O.  p.  A.  426,  19  U.  a  App.  229. 

It  Is  urged,  however,  that  there  la  mani- 
fest error  in  this  Instruction  as  so  construed, 
for  the  reason  that  the  complaint  does  not 
allege  that  the  plaintiffs  have  been  deprived 
of  their  four-sevenths  Interest  in  the  capital 
stock  of  the  Turquoise  Company,  but  that 
the  plaintiffs  have  been  defrauded  of  their 
fonr-seventlis  Interest  In  the  property  of  the 
■aid  company.  We  find  no  difficulty  in  this. 
A  reading  of  the  entire  third  cause  of  action 
In  the  complaint  upon  which  tbe  case  was 
tried  makes  it  clear  that  the  appellants  have 
defined  their  interest  In  the  property  to  be 
a  four-sevenths  Interest  In  the  capital  stock 
of  the  company.  This  Is  the  fair  and  reason- 
able Intendment  of  the  pleading.  It  la  the 
construction  evidently  placed  upon  It  by  the 
trial  court  It  accords  with  the  evidence  In- 
troduced and  the  Instruction  given.  We, 
therefore,  adopt  such  construction.  Phillips 
T.  Smith,  95  Pac.  91. 

Another  and  more  serious  question  as  to 
the  true  measure  of  damages  arises  upon  the 
evidence  showing  that  at  the  time  of  tbe 
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alleged  breach.  May,  1905,  the  plaintiffs  wpre 
in  the  possession  of  279,500  'shares,  which 
had  been  retained  by  them  under  the  terms 
of  the  contract  We  have  already  held  that 
the  sole  breach  consisted  in  the  failure  to 
reinvest  the  Ryans  with  their  former  inter- 
est namely  four-sevenths  of  the  capital 
stock.  Was  the  measure  of  damages  fixed  by 
the  court  erroneous  In  not  eliminating  from 
the  instruction  given,  the  279,500  shares  so 
held  by  the  Ryans?  The  appellees'  reply  to 
this  question  is  twofold: 

First  That  the  avowals  by  counsel  con- 
cerning the  theory  Upon  which  the  case  was 
tried  precludes  them  from  objecting  now  to 
the<  court's  instruction  in  accordance  with 
such  avowal  and  theory.  This  avowal  oc- 
curred at  the  threshold  of  the  trial  upon  an 
objection  to  proffered  testimony  as  to  the 
amounts  advanced  by  the  respective  parties 
for  the  benefit  of  the  properties,  and  was 
elicited  by  the  suggestion  of  the  court  that 
in  its  opinion  It  was  competent  under  the 
pleadings  to  show  the  Interest  these  people 
had  in  tbe  property.  Counsel  for  appellants, 
in  further  urging  the  objection  to  this  evi- 
dence, stated:  'TThls  suit  is  simply  for  the 
purpose  of  recovering  the  value  of  four-sev- 
enths of  the  stock  of  the  corporation.  There 
is  nothing  said  about  $160,000.  The  Court: 
It  Is  referred  to  In  the  complaint  Counsel: 
But  this  action  is  not  to  recover  any  part  of 
that  [the  $160,000].  The  damage  is  simply 
as  to  the  value  of  four-sevenths  of  tbe  stock 
only."  There  is  an  abundance  of  authority, 
and  It  Is  a  familiar  rule  of  appellate  practice, 
that  a  party  will  not  be  permitted  on  appeal 
to  abandon  the  theory  of  a  case  to  which  he 
has  assented  upon  the  trial  and  substitute 
another.  The  reason  of  the  rule  is  to  be 
found  In  the  injustice  of  permitting  a  case, 
tried  and  determined  on  assumptions  adopt- 
ed and  acquiesced  in  as  proper  by  both  par- 
ties and  followed  by  the  court  to  be  retried 
upon  appeal  without  regard  thereto.  In  the 
trial  of  a  cause,  the -admissions  of  counsel 
are  constantly  received  and  acted  upon.  In 
fact  as  bearing  upon  the  issue  involved,  ad- 
missions of  counsel  may  be  the  ground  of  the 
court's  procedure  equally  as  if  established  by 
the  clearest  proof.  Of  course  nothing  should 
be  taken  against  tbe  party  making  the  state- 
ment or  admission  when  made,  without  full 
consideration.  Mere  unguarded  expressions 
of  counsel,  or  ambiguous  statements,  should 
never  be  the  basis  of  the  court's  action.  Oth- 
erwise this  salutary  rule  would  become  a 
medium  of  injustice.  There  is  a  marlced 
difference  between  the  theory  of  a  case  and 
tbe  extent  of  recovery  to  be  allowed  under 
a  given  theory.  While  it  Is  true  that  the 
court  subsequently  indicated  an  adoption  of 
the  value  of  the  stock  as  the  measure  of 
damages,  nowhere,  after  a  careful  examina- 
tion of  the  record,  do  we  find  a  concession  by 
the  appellants  that,  if  the  appellees  are  en- 
titled to  damages,  they  are  entitled  to  sud) 
damages  to  the  extent  of  the  value  of  four- 
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serentlu  of  the  capital  stock.  Tbere  Is  nat- 
urally but  little  lu  the  record  with  reference 
to  the  stock  retained  by  the  Ryans.  It  Is 
conceded  that  it  was  so  retained.  We  do 
find,  however,  cross-examination  of  Jepp  Ry- 
an tending  to  show  that  the  stock  was  still 
owned  by  the  Ryans,  and  that  it  has  been 
deposited  as  collateral  for  loans  obtained  by 
them.  A  fair  Interpretation  of  counsel's  lan- 
guage is  that  It  is  an  admission  of  his  view 
of  the  theory  of  appellees'  claim  as  set  forth 
in  their  complaint  It  Is  not,,  however,  rea- 
sonably to  be  construed  as  an  admission  of 
the  theory  or  fact  that,  if -they  were  entitled 
to  damages,  the  extent  of  such  damage  was 
the  value  of  four-sevenths  of  the  capital 
stock.  We,  therefore,  hold  that  there  is  no 
such  admission  as  to  the  measure  of  damages 
as  would  preclude  the  appellants  from  ques- 
tioning here  the  instruction  given. 

Second.  The  appellees  further  urge  that 
the  trial  court  was  correct,  because  the  ap- 
pellants deliberately  refused  to  fulflll  their 
contractual  obligation,  and  wrongfully  con- 
tinued to  control  and  manage  the  property, 
and  as  a  result  thereof  the  assets  of  the  cor- 
poration were  wholly  lost  and  the  value  of 
the  entire  stock  destroyed.  They  say  it  does 
not  lie  In  the  mouth  of  the  appellants  to  as- 
sert that.  If  they  had  passed  the  control  to 
the  Ryans,  the  same  loss  would  have  occur- 
red. They  rely  upon  the  principle  that 
where  a  party  has  breached  a  contract,  be 
will  not  be  permitted,  in  the  action  to  re- 
cover damages  therefor,  to  defend  upon  the 
ground  that  the  party  would  not  or  could  not 
have  availed  himself  of  the  contract,  and 
cite  the  cases  of  Hampton  Stave  Co.  v.  Gard- 
ner, 154  Fed.  805,  83  C.  C.  A.  521,  and  Griggs 
V.  Day,  158  N.  T.  1,  52  N.  B.  697,  698.  This 
contention,  however,  is  based  upon  a  prem- 
ise which  has  already  been  eliminated. 
There  was  no  duty  upon  the  part  of  the  ap- 
pellants to  restore  to  the  appellees  the  man- 
agement and  control  of  the  corporation,  ex- 
cept in  so  far  as  a  right  to  management  and 
control  would  flow  from  a  restoration  to 
them  of  a  jnajorlty  of  the  capital  stock,  and 
there  is  no  showing  that  a  corporation  elec- 
tion would  have  been  held  in  the  interval  be- 
tween the  breach  and  the  loss  of  the  assets. 

But,  assuming  that  the  right  to  control 
and  manage  the  corporation  would  flow  from 
a  reinvestment  of  the  appellees  with  such 
majority  of  the  capital  stock,  and  that  such 
election  might  have  been  held,  the  principle 
applied  in  the  cases  cited  has  no  application 
here.  A  consideration  of  one  will  distinguish 
the  line  of  cases  cited.  In  the  case  of  Hamp- 
ton Stave  Co.  v.  Gardner,  supra,  the  stave 
company  broke  a  contract  wherein  they  had 
agreed  to  sell  Gardner  certain  land.  Gard- 
ner sued  to  recover  damages  in  the  amount 
of  the  difference  between  the  purchase  price 
and  the  value  of  the  property  at  the  time 
of  the  breach.  Judgment  was  recovered  by 
Gardner.  It  was  contended  by.  the  vendor 
that  Gardner  would  not  have  taken  aud  paid 


for  the  land  if  the  contract  bad  l>een  fulfill- 
ed. The  court  refused  to  admit  evidence  of- 
fered by  the  vendor  to  this  effect,  and  says: 
"But  that  evidence  was  immaterial.  What 
the  parties  would  have  done  if  the  vendor 
had  not  violated  its  agreement  was  a  specu- 
lative and  irrelevant  issue.  It  had  commit- 
ted the  first  breach  of  the  contract,  and  had 
thereby  given  the  vendee  the  right  to  recov- 
er the  legal  damages  which  resulted  from  Its 
wrong.  «  •  •  xhe  measure  of  damages 
for  its  breach  of  this  covenant  in  the  con- 
tract was  the  natural  and  probable  loss 
which  the  vendee  would  sustain  on  account 
of  that  breach,  and  that  was  the  value  of  the 
option,  the  difference  between  the  value  and 
the  contract  price  of  the  land,  and  the  ven- 
dor could  not  lawfully  take  advantage  of  its 
own  wrong,  with  proof  that  the  vendee  would 
not  have  realized  this  value  if  it  had  per- 
formed its  covenant."  This  statement  of  the 
court  is  correct,  and  bad  the  appellants  in 
the  case  at  bar  sought  to  prove  that,  if  they 
had  returned  this  stock,  the  appellees  would 
not  have  assumed  control,  but  would  have 
permitted  the  property  to  be  lost,  as  it  was 
lost,  such  evidence  would  have  been  inuua- 
terial,  and  would  properly  have  been  reject- 
ed by  the  trial  court  This  they  did  not  seek 
to  do. 

I'he  appellants'  contention  is  that  they  are 
only  answerable  under  the  pleadings  In  this 
action  for  the  value  of  the  stock  withheld  by 
them ;  the  direct  and  proximate  damage  re- 
sulting from  their  breach  of  the  contract. 
The  proximate  damage  resulting  from  the 
breach  of  this  contract  was  the  loss  of  the 
value  of  the  stock  to  be  returned.  This  was 
contemplated  by  the  contract  and  appellants 
should  answer  therefor.  The  loss  of  the 
value  of  the  279,500  shares  of  stock  was  a 
remote  and  indirect  result  of  the  breach,  aud 
not  such  as  the  appellants  must  have  had 
In  contemplation,  at  the  time  of  the  execu- 
tion of  the  contract,  as  the  probable  result 
of  such  breach.  Globe  Refining  Co.  v.  Landa 
Cotton  Oil  Co.,  190  U.  8.  540-544,  23  Sup.  Ct. 
754,  47  L.  Ed.  1171.  It  cannot  be  said  that 
the  mere  retention  of  the  stock  by  the  ap- 
pellants in  and  of  itself  caused  the  loss  of 
the  assets  of  the  corporation.  The  loss  of 
the  assets  of  the  corporation  was  due,  not 
to  the  breach  of  the  contract  but  to  inde- 
pendent acts  of  the  appellants  subsequent  to 
such  breach.  The  court  was  in  error  in  in- 
structing the  Jury  so  as  to  permit  a  recovery 
of  this  remote  damage.  We  do  not  bold,  nor 
is  it  to  be  implied,  that  the  appellees  have 
no  remedy  for  such  loss,  but  such  remedy  is 
not  to  be  found  in  the  case  as  now  before  us. 

The  remaining  questions  presented  by  tbi 
assignments  of  error  do  not  require  a  re- 
versal of  the  judgment  of  the  trial  court. 
The  sole  error  fouud  to  exist  consists  iu  the 
Uistruction  permitting  the  jury  to  find  a 
larger  amount  of  damages  than  was  war- 
ranted. The  evidence  and  the  verdict  of  the 
jury  affords  us  a  basis  for  the  computatton 
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of  the  correct  snm  to  be  awarded  appellees. 
Tbe  Jury  by  Its  verdict  found,  In  effect,  tfaat 
the  value  of  the  entire  capital  stock  of  1,- 
000,000  shares  of  tbe  Turquoise  Copper  Min- 
ing &  Smelting  Company,  at  the  time  of  the 
breach  of  the  contract,  was  $231,000.  We 
have  held  that  the  appellees  were  entitled  to 
recover  tbe  value  of  four-sevenths  of  this 
stock  less  the  279,500  shares  retained  by 
them,  namely,  the  valne  of  291,928  shares, 
which,  being  computed  upon  the  basis  afford- 
ed by  tbe  verdict  of  the  Jury,  is  $67,435.87. 
Under  the  provisions  of  paragraph  1588  of 
the  Revised  Statutes  of  1001,  and  the  prac- 
tice approved  in  Kennon  v.  Gilmer,  ISl  U. 
S.  22,  0  Sap.  Ct.  696,  33  L.  Ed.  110,  It  Is 
therefore  ordered  that  should  the  appellee 
elect  to  file  a  remittitur  in  this  court  with- 
in 20  days  hereafter,  in  the  amount  of  $64,- 
564.63,  Judgment  shall  be  entered  in  this 
court  In  favor  of  the  appellees  and  against 
the  appellants  and  the  sureties  upon  the 
bond  on  appeal,  and  against  the  Pacific  Sure- 
ty Company,  surety  upon  the  bond  given  in 
the  court  below.  In  the  sum  of  $67,435.37, 
with  costs  In  the  trial  court,  and  that  the 
costs  of  this  appeal  be  awarded  to  the  ap- 
pellants; otherwise  let  the  Judgment  be  re- 
versed, and  the  cause  be  remanded  for  a  new 
trial. 

CAMPBEnJL  and  DOB,  JJ.,  concur.  DOAN, 
J.,  not  Bitting. 

(13  Ariz.  186) 

SANTA  F6,  p.  &  P.  RY.  00.  v.  GRANT 

BROS.  CONST.  CO. 

(Supreme  Court  of  Arizona.     April  2,  1910.) 

1.  Cabbiebs  (S  4*)— "Pbivati  Cabbiers." 

A  common  carrier  may  become  a  "private 
carrier,"  when,  as  a  matter  of  accommodation 
or  special  engagement,  it  undertakes  to  carry 
something  which  it  is  not  Its  business  to  carry. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ||  1,  462^  Dec.  Dig.  |  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5569,  5570.] 

2.  Cabbikbs  (i  4*)— Common  ob  Pbivatk  Cab- 
bier— Tests— "Common  Cabbies." 

The  tests  whether  a  carrier  is  a  "common 
carrier"  are:  First,  he  must  be  engaged  in  the 
business  of  carrying  goods  for  others  as  a  pub- 
lic employ^,  and  so  hold  himself  out ;  second, 
he  must  undertake  to  carry  goods  of  the  kind 
to  which  bis  business  is  confined;  third,  be 
must  undertake  to  carry  by  tbe  methods  by 
which  bis  business  is  conducted  and  over  his 
established  roads;  fourth,  transportation  must 
be  for  hire;  and,  fifth,  an.  action  must  lie 
against  him  if  he  refused  without  reason  to  car- 
ry such  goods  for  those  willing  to  comply  with 
his  terms. 

[M.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  n  1.  462-478;   Dec.  Dig.  i  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1313-1319;   vol.  8,  p.  7607.] 

3.  Cabbiebs  (j  63*)  —  Special  Contkactb  — 
CoNTRACTOBS— Construction— "Point." 

Under  a  contract  providine  that  a  carrier 
would  return  the  outfit  of  a  railroad  contractor 


to  point  of  shipment  from  any  point  on  the  car- 
rier's line,  tbe  word  "point"  would  be  construed 
to  mean  a  station  or  point  where  the  carrier 
was  doing  its  regular  business  as  a  common 
carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  {  63.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.. 5419,  5420.] 

4.  Carriers  (f  4*)— Private  Cabriers— Con- 
traotob'b  Outfit- DESTBncnoN  of  Goods. 

Under  a  contract  providing  that  a  carrier 
would  return  the  outfit  of  a  railroad  contractor 
to  point  of  shipment  from  any  point  on  the  car- 
rier's line,  where  a  loss  occurred  at  a  place 
which  was  between  two  regular  stations  on  tbe 
carrier's  line,  the  carrier  could  not  escape  lia- 
bility on  the  theory  that  he  was  a  private  car- 
rier, in  that  the  outfit  had  been  picked  up  at  a 
place  which  was  beyond  any  station  of  the  car- 
rier, where,  after  the  goods  arrived  at  a  station, 
they  were  billed  through  to  point  of  destination, 
as  any  other  goods,  though  at  tbe  contract  rate. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  !  4.»] 

5.  Carriers  (S  4*)— Private  Carriers— Cab- 

BIAOE    OF    CONTBACTOB's    OUTFIT— REDUCED 

Kates. 

Where  a  common  carrier  agrees  with  a  con- 
tractor for  an  extension  to  carry  at  a  reduced 
rate  to  and  from  the  place  of  construction  the 
necessary  grading  outfit,  supplies,  etc.,  loss  to  be 
at  contractor's  risk,  and  the  goods  which  were 
actually  carried  were  the  goods  commonly  car- 
ried by  it  and  for  which  it  had  a  tariff  rate,  and 
the  movement  of  the  train  on  which  the  goods 
were  was  directed  like  other  trains,  it  is  a  com- 
mon carrier  as  to  such  ^oods,  and  not  a  private 
carrier,  and  hence  is  liable  for  destruction  of 
the  goods  caused  by  its  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  §  4.*] 

6.  Carriers  ({  149V6*)— Limitation  or  Lia- 
bility. 

A  common  carrier  may,  by  an  agreement 
to  that  effect,  based  on  proper  consideration, 
limit  its  liability  for  loss  of  or  damage  to  goods 
of  a  shipper,  except  such  as  may  be  caused  by 
its  own  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  t  651 ;  Dec.  Dig.  {  1491^.*] 

7.  Cabbiers  ({  163*)— Loss  of  Goods— Bur- 
den OF  Proof. 

In  an  action  for  loss  by  fire  of  goods  in 
transportation,  loss  to  be  at  shipper's  risk,  the 
burden  is  on  the  shipper  to  show  that  the  fire 
was  caused  by  the  negligence  of  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §  725;   Dec.  Dig.  i  163.*] 

8.  Trial  (5  141*)— Question  fob  Jubt— Un- 
disputed Evidence. 

Where  evidence,  though  undisputed,  might 
be  differently  construed  and  considered  by  dif- 
ferent conscientious  intelligent  men  in  determin- 
ing the  ultimate  fact  of  negligence,  it  is  for  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  336;    Dec.  Dig.  i  141.*] 

9.  Carriers  (§  136*)— Loss  of  Goods— Ques- 
tion for  Jubt. 

In  an  action  for  destruction  of  goods  by 
fire,  whether  the  carrier  was  negligent  in  leav- 
ing the  shipment  at  an  out  of  tbe  way  station, 
where  there  was  neither  station  agent,  nor  wa- 
ter, no  inhabitants,  and  no  one  to  look  after 
the  safety  of  the  cars  containing  it,  held  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  §  136.*] 
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10.  Cabbiebs   (I  112^  —  Rates  —  Interstatb 
Commerce— Railboad  Contbactobs. 

Where  an  agreement  for  a  reduced  rate 
for  the  shipment  of  a  railroad  contractor'a  out- 
fit is  included  in  the  Bpeci&cationa  aud  contract, 
under  which  a  contractor  was  the  successful 
bidder,  his  action  for  damages  for  loss  of  goods 
shipped  cannot  be  defeated  because  be  was  given 
a  preference  in  rates  under  the  interstate  com- 
merce law,  since  such  right  was  expressly  rec- 
ognized by  the  commerce  commlEsion  in  an  ad- 
n^oictrative  ruling. 

[Eld.  Note.— For  other  cases,  see  Garriera,  Dec. 
Dig.  t  112.»] 

Appeal  from  District  Court,  Maricopa 
County;  before  Justice  Edward  Kent. 

Action  by  Grant  Brothers  Construction 
Company  against  the  Santa  F6,  Prescott  & 
Pbcenlx  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Paul  Burks,  A.  H.  Van  Cott,  and  L.  H. 
Chalmers,  for  appellant  A.  C.  Baker  and 
Isadore  B.  Dockweiler,  for  appellee. 

DOAN,  J.  Tills  to  an  appeal  from  a  judg- 
ment for  $9,061,  rendered  hy  the  district 
court  of  Maricopa  county  as  damages  for 
the  loss  by  flre  of  the  property  of  the  appel- 
lee while  in  transit  on  the  road  of  the  appel- 
lant company. 

The  facts  in  the  case  appear  to  be  that 
prior  to  Jime  5,  1907,  the  construction  com- 
pany had.  been  engaged  in  grading  a  railroad 
for  the  appellant  The  contract  under  which 
this  road  was  constructed  (composed  of  18 
subheads  or  paragraphs)  contained,  among 
other  conditions  and  provisions,  the  following, 
to  wit:  "(14)  Water  will  be  delivered  in  cars 
at  the  end  of  the  track  at  the  rate  of  one 
dollar  and  fifty  cents  ($1.50)  per  1,000  gal- 
lons, and  supplies  will  be  hauled  to  end  of 
track,  both  In  the  usual  manner  of  construc- 
tion trains,  subject  to  delays,  etc..  Incident 
thereto.  All  risk  of  loss  or  damage  to  be 
borne  by  the  contractor.  (15)  The  company 
will  famish  a  rate  of  one  cent  per  ton  mile 
from  all  points  on  the  Santa  FS,  Prescott  & 
Phoenix  Road,  and  leased  roads  to  the  con- 
tractor on  camp  and  grading  outfit  and  sup- 
plies, etc.,  except  explosives  and  commissary 
goods,  and  return  to  original  shipping  point 
at  same  rate  on  completion  of  the  work.  All 
movements  of  goods  at  less  than  tariff  rates 
to  be  at  consignee's  risk  of  loss  and  damage. 
(16)  The  company  will  also  furnish  the  con- 
tractor'a employes  •  •  •  a  rate  of  one 
cent  i)er  passenger  mile  •  *  *  and  return 
those  who  have  worked  until  completion  of 
contract  at  the  same  rate.  Passengers  car- 
ried at  less  than  tariff  rates  will  be  required 
to  assume  all  risk  of  accidents  to  person  and 
baggage.  The  plan  of  movement  of  these 
employes  and  freight  is  to  be  according  to 
the  rule  of  the  general  freight  and  passenger 
agent"  This  contract  was  based  upon  a  pro- 
posal for  bids  made  by  the  appellant  under 
which  the  appellee  was  the  accepted  bidder. 


The  proposal  contained  the  stlpalations  as 
they  appear  in  the  above  quotation  from  the 
contract.  On  June  5,  1907,  upon  the  comple- 
tion of  the  construction  of  the  roadbed,  the 
appellants,  at  the  request  of  the  appellee, 
placed  certain  cars  at  the  end  of  the  track 
some  12  miles  west  of  Bouse  (the  last  reg- 
jlar  station  west  on  the  Arizona  &  Colorado 
Road),  and  appellee  loaded  thereon  its  camp 
and  grading  outfit,  and  several  of  its  work- 
men, and  the  cars  were  hauled  by  appellant 
to  Bouse.  The  appellee  unloaded  a  quantity 
of  powder  and  bay,  and  purchased  transpor- 
tation for  the  workmen.  The  said  cars  and 
contents  were  waybUled  to  Phtenlx,  Ariz., 
and  the  cars  were  then  and  there  cut  Into 
and  became  a  part  of  appellant's  regular 
freight  train  No.  12.  Appellant's  freight 
train  No.  12  then  proceeded  from  Bouse  to- 
wards Phoenix,  via  Wlckenburg.  About  11 
o'clock  on  the  night  of  June  5,  1907,  at  a 
point  between  Bouse  and  Wlckenburg  known 
as  the  A.  &  C.  Junction,  the  conductor  in 
charge  of  train  No.  12  cut  out  therefrom  ten 
cars,  and  left  them  upon  a  aide  track.  Six 
of  these  cars  were  loaded  with  the  outfit  of 
the  appellee,  one  was  a  commercial  car  of 
ore,  and  three  were  empty  cars.  Train  Na 
12  then  proceeded  to  Wlckenburg  with  its  re- 
maining cars.  These  consisted  of  a  combina- 
tion or  caboose  car,  two  cars  of  live  stock,  be- 
ing part  of  the  shipment  of  appellee,  and  one 
empty  car.  On  the  morning  of  Jiine  6,  1907, 
four  of  the  cars  loaded  with  the  grading 
outfit  and  other  property  of  the  appellee  that 
had  been  left  upon  the  side  track  were,  with 
their  contents,  destroyed  by  fire.  There  was 
no  station  agent  of  the  appellant  at  the  Bide 
track  at  the  A.  &  C.  Junction  where  the  flre 
occurred ;  no  water  tank,  nor  any  water  sup-  - 
ply  there;  no  Inhabitants  there;  and  no  one 
was  left  in  charge  to  look  after  the  cars 
thus  sidetracked  by  the  appellant  The  ap- 
pellee brought  suit  in  the  district  court  of 
Maricopa  county  to  recover  for  the  loss  of 
that  portion  of  the  camping  outfit  and  other 
property  that  was  destroyed  by  the  bnming 
of  the  cars  and  their  contents.  The  case 
was  tried  to  a  jury,  and  a  verdict  retamed 
for  $9,061  damages,  and  judgment  rendered 
thereon.  A  motion  for  a  new  trial  was  de- 
nied. From  'the  judgment  and  the  denial 
of  the  motion  for  a  new  trial,  this  appeal  has 
been  taken. 

The  appellant,  in  support  of  Ita  various  as- 
signments of  error,  has  presented  and  urged 
five  legal  propositions;  "(1)  That  the  con- 
tract for  the  movement  of  appellee's  goods, 
in  connection  with  the  construction  by  it  of 
appellant's  road,  was  valid,  and  it  relieved 
appellant  from  liability  for  the  loss  of  appel- 
lee's goods,  no  matter  how  caused."  Appel- 
lant contends  that,  in  handling  appellee's 
goods  under  the  contract  it  acted  as  a  pri- 
vate carrier,  and.  If  so,  would  have  a  right  to 
protect  itself  by  the  exemption  contained  in 
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the  contract  from  liability,  even  If  occadon- 
ed  by  Its  own  negligence.  This  was  the 
theory  upon  'Which  the  appellant  tried  the 
case  in  the  lower  Court,  while  the  theory  on 
which  the  case  was  tried  by  the  appellee 
was  that  the  appellant  acted  as  a  common 
carrier,  and  would  therefore,  even  under  the 
terms  of  the  contract,  be  liable  for  loss  oc- 
casioned T>y  Its  negligence. 

It  Is  conceded  that  a  public  carrier  may, 
under  some  circumstances,  act  as  a  private 
carrier.  A  common  carrier  may  t)ecome  a 
private  carrier  when  "as  a  matter  of  accom- 
modation or  special  engagement  he  under- 
takes to  carry  something  which  it  is  not  bis 
bnsiness  to  carry."  Liverpool  Steam  Co.  v. 
Phoenix  Ins.  Co.,  129  U.  S.  397,  9  Sup.  Ct 
469,  32  L.  £}d.  788;  U  N.  A.  &  C.  R.  Co,  v. 
Keefer,  146  Ind.  21,  44  N.  B.  796.  38  L.  R.  A. 
93,  58  Am.  St.  Rep.  348;  Railroad  Co.  t. 
Lockwood,  17  Wall.  357,  21  U  Ed.  627.  4 
Elliott  on  Railroads,  p.  11,  states  the  rule: 
"Where  there  Is  a  right  to  refuse  to  perform 
the  services  requested,  there  Is  a  right  to 
contract  for  their  performance  in  a  different 
capacity  from  that  which  rests  upon  a'  rail- 
road company  as  a  public  or  common  car- 
rier." 

Mr.  Hutchinson,  in  his  excellent  work  on 
Carriers,  submits  (1  Hutchinson,  8  48),  as  a 
test  by  which  we  can  determine  whether  a 
party  assumes  the  duties  and  responsibilities 
of  a  common  carrier,  five  characteristics  .- 
"(1)  He  must  be  engaged  in  the  business  of 
carrying  goods  for  others  as  a  public  employ- 
ment, and  must  hold  himself  out  as  ready 
to  engage  in  the  transportation  of  goods  for 
persons  generally  as  a  business,  and  not  as  a 
casual  occupation.  (2)  He  must  undertake 
to  carry  goods  of  the  kind  to  which  his  busi- 
ness is  confined.  (3)  He  must  undertake  to 
carry  by  the  methods  by  which  his  business 
is  conducted,  and  over  bis  established  roads. 
(4)  The  transportation  must  be  for  hire.  (5) 
An  action  must  lie  against  him  if  he  refuses, 
without  sufficient  reason,  to  carry  such  goods 
for  those  who  are  willing  to  comply  with  his 
terms." 

Applying  these  tests  to  the  appellant  in  the 
case  at  bar,  we  find  that: 

(1)  It  is  engaged  in  the  business  of  carry- 
ing goods  for  others  as  a  public  employment 

(2)  It  undertakes,  as  a  business,  to  carry 
goods  of  the  kind  now  under  consideration. 
The  appellant's  witnesses  testified  that  the 
rate  charged  the  appellee  in  the  contract  Is 
less  than  tarifT  rates;  that  one  cent  per  ton 
TDlle  was  less  than  the  established  rate 
charged  to  the  public.  It  was  conceded  that 
it  had  a  rate  for  the  carrying  of  this  partic- 
ular kind  of  goods,  and  that  it  held  itself  out 
as  a  common  carrier  thereof. 

(3)  The  appellant  agreed  to  carry  by  its 
usual  methods  and  over  its  established  road 
the  property,  goods,  and  commodities  in  ques- 
tion. The  contract  provides  that:  "The  com- 
pany will  famish  a  rate  of  one  cent  per  ton 


mile  from  all  points  on  the  Santa  F^  Frescott 
&  Phcenlx  road,  and  leased  roads  for  con- 
tractors on  camp  and  grading  outfit  and  sup- 
plies, etc.,  except  explosives  and  commissary 
goods,  and  return  to  original  shipping  point 
at  same  rates  on  completion  of  the  work.  All 
movements  of  goods  at  less  than  tariff  rates 
to  be  at  consignee's  risk  of  loss  and  dam- 
age." It  has  been  urged,  in  this  connection, 
that  the  cars  were  spotted  by  appellant,  load- 
ed by  the  appellee,  and  afterwards  picked  up 
by  the  appellant  at  the  end  of  the  track  sev- 
eral miles  west  of  Bouse,  its  last  regular  sta- 
tion, and  that  they  were  brought  to  Bouse  for 
appellee's  accommodation,  and  that  such  serv- 
ice could  not  have  been  compelled  by  the  ap- 
pellee. It  is  not  necessary  to  determine  the 
relation  that  existed  between  the  parties,  or 
where  would  have  rested  the  liability  for  loss 
if  any  had  occurred  while  the  cars  and  goods 
were  being  brought  from  the  end  of  the  track 
to  the  station.  The  contract  on  which  the  ap- 
pellant relies  in  this  Instance  does  not  pro- 
vide for  picking  up  the  cars  at  the  front, 
but  only  for  returning  to  original  shipping 
point  on  completion  of  work  from  all  points 
on  the  Santa  F'!'.  Prescott  &  Phoenix  Rail- 
way or  leased  roads.  The  word  "points" 
would,  by  a  fair  construction,  mean  station 
or  point  where  appellant  was  doing  Its  regu- 
lar business  as  a  common  carrier.  The  acts 
made  obligatory  on  the  appellee  by  the  con- 
tract are  to  be  considered  in  this  connection, 
rather  than  acts  that  may  have  been  volun- 
tarily performed  by  it  The  test  we  are  ap- 
plying says:  "When  it  undertakes  to  do,"  etc. 
The  provision  in  paragraph  14  for  hauling 
water  and  supplies  to  the  end  of  track  during 
construction  does  not  provide  for  hauling 
camp  and  grading  outfits,  either  to  or  from 
the  end  of  the  track,  but  seems  to  be  a  provi- 
sion for  hauling  water  and  supplies  during 
the  course  of  construction,  while  the  ship- 
ment of  the  camp  and  grading  outfit  after 
completion  of  the  work  appears  to  have  been 
had  under  the  provisions  contained  in  para- 
graphs 15  and  16  of  the  contract.  It  would 
not  t>e  material  whether  the  appellee  had 
brought  in  its  camp  and  grading  outfit  to  the 
station  at  Bouse,  and  there  shipped  It  to  the 
point  from  which  it  had  been  shipped  in  at 
commencement  of  work,  or  whether,  the  cars 
being  furnished  at  the  front,  tlie  appellant 
had  picked  up  these  cars  for  It,  and  brought 
them  into  Bouse.  Neither  is  it  material 
whether  in  so  doing  the  appellant  acted  as  a 
private  or  common  carrier;  whether  It  was 
done  for  hire  or  gratis.  The  fact  is  estab- 
lished that  at  Bouse,  a  point  on  the  railroad 
operated  by  the  appellant,  the  camp  and 
grading  outfit  was  received.  One  provision  of 
the  contract  excepts  explosives  and  commis- 
sary goods.  The  record  discloses  that,  on  ar<- 
riving  at  Bouse,  the  party  In  charge  of  the 
outfit  unloaded  some  powder  and  hay;  pur- 
chased transportation  from  Bouse  to  Phcenlx 
for  the  employes  at  the  rate  provided  by  the 
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contract;  the  cars  were  way  billed  by  appel- 
lant's agent  (presumably  at  the  rate  of  one 
cent  per  ton  mile)  and  cut  into  and  became 
a  part  of  appellant's  regular  freight  train  No. 
12,  the  plan  of  movement  of  which  was  ad- 
mittedly according  to  the  rules  of  the  general 
freight  and  passenger  agent  of  the  appellant 
company. 

(4)  The  transportation  must  be  for  hire. 
This  point  Is  conceded  as  definitely  estab- 
lished by  the  facts,  as  well  as  by  the  wording 
of  the  agreement 

(5)  An  action  must  lie  upon  a  carrier's  re- 
fusal, without  sufficient  reason,  to  carry  such, 
goods,  if  the  party  is  willing  to  comply  with 
Its  terms.  When  the  freight  and  passengers 
In  question  were  tendered  to  appellant  at 
Bouse,  from  which  point  we  have  Just  stated 
the  goods  were  waybUled  by  its  agent,  and 
transportation  for  the  passengers  was  pur- 
chased from  Its  agent,  although  at  the  re- 
duced rates  provided  in  the  contract,  there  Is 
no  question  but  that  a  duty  rested  upon  the 
appellant  to  transport  the  goods  and  em- 
ployes at  the  rate  named  In  the  contract,  and 
an  action  would  lie  for  Its  refusal  to-  do  so. 

The  appellant,  under  the  above  rule,  was 
a  common  carrier,  and  was,  as  such,  trans- 
porting the  goods  at  the  time  they  were  side- 
tracked at  the  point  where  they  were  after- 
wards destroyed  by  fire.  It  is  conceded  that 
a  common  carrier  may,  by  an  agreement  to 
that  effect,  based  upon  proper  consideration, 
limit  Its  liability  for  loss  of  or  damage  to 
goods  of  a  shipper,  except  such  as  may  be 
caused  by  Its  own  negligence.  Adams  Exp. 
Co.  v.  Camahan,  29  Ind.  App.  606,  63  N.  B. 
246,  64  N.  B.  647,  94  Am.  St.  Rep.  279.  "When 
a  carrier  has  a  regularly  established  business 
for  carrying  all  or  certain  articles,  and  es- 
pecially If  that  carrier  Is  a  corporation  cre- 
ated for  the  purpose  of  carrying  trade,  and 
the  carriage  of  the  articles  is  embraced  with- 
in the  scope  of  Its  chartered  powers,  it  is  a 
common  carrier,  and  a  special  contract  about 
Its  responsibility  does  not  divest  It  of  that 
character."  Liverpool,  etc.,  St.  Co.  v.  Phoenix 
Ins.  Co.,  129  U.  S.  897,  9  Sup.  Ct  469,  32  I* 
Bd.  788;  Railroad  Co.  v.  Lockwood,  17  Wall. 
876,  21  L.  Bd.  627;  Hears  v.  N.  T.,  N.  H.  & 
H.  R.  Co.,  75  Conn.  171,  52  Ati.  610,  56  I*  R. 
A.  884,  96  Am.  St  R^.  192;  Richmond  v. 
Southern  Pacific,  41  Or.  54,  67  Pac.  947,  67 
li.  R.  A.  616,  93  Am.  St  Rep.  694.  The  fore- 
going principle  is  so  well  established  by 
weight  of  authority  that  it  is  considered  ele- 
mentary In  the  law  of  carriers.  Under  this 
rule,  the  limitations  in  the  contract  will  pro* 
tect  the  appellant  against  liability  for  any 
loss  or  damage,  except  that  caused  by  Its  own 
negligence. 

This  leaves  us  to  consider  whether  the 
loss  in  this  instance  was  caused  by  the  negli- 
gence of  the  appellant.  The  second  proposi- 
tion urged  by  the  appellant  is  that,  "assum- 
ing for  the  sake  of  argument  that  the  con- 
tract did  not  In  law  relieve  the  appellant 


from  liability  for  the  loss  of  the  goods  caused 
by  its  negligence,  yfet  the  burden  was  upon 
the  appellee  to  show  by  a  preponderance  of 
evidence  that  some  negligence  of  appellant 
was  the  proximate  cause  for  the  loss  of  the 
goods.  This  burden  appellee  totally  failed  to 
carry."  It  is  conceded  that  the  burden  wa» 
upon  the  appellee  to  prove  by  a  preponder- 
ance of  the  evidence  that  the  loss  was  occa- 
sioned by  the  negligence  of  the  appellant  and 
the  court  instructed  the  Jury  to  that  effect 
Appellant  states  that  the  appellee  totally 
failed  to  carry  this  burden.  The  question  as 
to  whether  or  not  the  appellee  met  this  re- 
quirement was  a  question  of  fact  for  the  Jury. 
The  learned  court  carefully  Instructed  the 
Jury  on  this  point  as  follows:  "The  vital 
qutetlon  in  this  case  is  to  determine  whether 
these  goods  were  lost  or  destroyed  by  reason 
of  the  neglect  of  the  railroad  company.  Be- 
cause if  they  were  not,  Grant  Bros,  have  to 
stand  the  loss.  If  they  were  lost  through  the 
railroad  company's  negligence,  then  the  rail- 
road company  must  stand  It.  Now  the  ques- 
tion pt  whether  the  goods  were  lost  through 
the  railroad  company's  negligence  or  not  is 
one  of  fact  for  you  to  determine,  and  the  bur- 
den of  proving  it  is  upon  the  Grant  Bros. 
Construction  Company,  the  plaintiff  in  this 
case.  They  must  satisfy  you  by  a  prepon- 
derance of  the  evidence  that  this  loss  of  these 
goods  was  brought  about  by  negligence  of  the 
railroad  company;  If  you  are  satisfied  by  a 
preponderance  of  the  evidence  that  the  loss 
was  caused  by  negligence  of  the  railroad  com- 
pany, then  you  ought  to  award  the  damages 
for  the  value  of  the  goods;  if  you  are  not  so 
satisfied  by  a  preponderance  of  the  evidence 
that  the  loss  was  caused  by  the  negligence  of 
the  railroad  company,  then  you  should  not 
award  any  damages  at  all,  and  yon  should 
In  that  event  find  for  the  defendant"  The 
court  likewise  defined  "negligence"  at  con- 
siderable length,  and  then  states:  "The  Jury 
In  this  case,  taking  this  as  a  definition  of  neg- 
ligence, is  to  find  from  the  facts  surrounding 
the  transaction  in  question  whether  or  not 
the  defendant  company  has  committed  negli- 
gence, and,  if  they  so  find,  and  further  find 
that  such  negligence  was  the  proximate  cause 
of  the  destruction  of  plaintiff's  property  by 
fire,  then  the  verdict  shall  be  for  plaintiff." 
The  facts  in  the  case,  are  uudlsputed. 
There  is  no  conflict  In  the  testimony  in  regard 
to  the  facts  and  circumstances  surrounding 
the  shipment  of  the  goods  from  Bouse,  and 
the  setting  out  on  the  side  track  at  the  A.  & 
O.  Junction,  of  the  cars  and  contents  that 
were  afterwards  destroyed  by  fire;  but  the 
effect  of  these  circumstances  and  facts  In  es- 
tablishing negligence  on  the  part  of  the  appel- 
lant might  be  differently  construed  and  con- 
sidered by  different  conscientious  intelligent 
men  in  determining  the  ultimate  fact  of  neg- 
ligence. For  that  reason,  a  submission  of  the 
question  to  the  Jury  by  the  trial  court  was 
eminently  proper,  and  for  that  reason  it  can- 
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not  be  said  that  the  appellee  failed  to  carry 
the  burden  of  proof.  The  determination  of 
this  question  disposes  of  the  next  proposition 
urged  by  the  appellant,  that  the  court  erred 
in  denying  the  appellant's  motion  for  a  di- 
rected verdict 

The  fourth  proposition  urged  Is  the  error 
of  the  court  in  instructing  the  Jury.  An  ex- 
amination of  the  court's  charge  to  the  Jury 
discloses  no  reversible  error. 

The  last  proposition  urged  is  the  error  of 
the  court  in  denying  the  motion  to  set  aside 
the  verdict  and  grant  a  new  trial.  In  sup- 
port of  this  no  argument  Is  offered,  and  it 
may  be  disposed  of  by  saying  that  if  t^e  ques- 
tion of  negligence  vras  one  of  fact  for  the 
Jury,  and  there  was  evidence  in  the  record  to 
sustain  their  verdict,  the  denial  by  the  trial 
court  of  the  motion  to  set  aside  the  same  was 
fully  sustained  by  the  record. 

The  appellant,  although  it  based  Its  first 
legal  proposition  upon  the  statement  that  "the 
contract  for  the  movement  of  supplies  and 
goods  In  connection  with  the  construction  of 
appellant's  road  was  valid,"  has  In  the  latter 
part  of  its  brief  urged  that  such  contract 
would,  by  offering  a  different  rate  than  that 
offered  to  the  public  generally,  be  Invalid  by 
reason  of  coming  within  the  Inliibltion  of  the 
interstate  commerce  law.  In  reply  to  this, 
it  may  be  said  that  this  was  not  a  private 
contract  to  Grant  Bros,  as  a  corporation,  but 
was  Included  In  the  appellant's  proposal  for 
bids,  the  benefit  of  which  would  accrue  to 
any  one  who  would  be  the  saccessful  bidder. 
The  right,  however,  of  a  railroad,  as  a  com- 
mon carrier,  to  grant  such  terms,  was  recog- 
nized by  the  Interstate  Commerce  Commis- 
sion as  quoted  by  appellant  on  pages  73  and 
74  of  Its  brief:  "On  October  12,  1906,  the 
commission  announced  an  administrative  rul- 
ing as  follows:  'Issuance  and  use  of  free 
passes.  •  *  *  But  the  commission  does 
not  construte  the  law  as  preventing  a  carrier 
from  giving.  •  •  •  Kor  does  the  commis- 
sion construe  the  law  as  preventing  a  carrier 
from  giving  free  or  reduced  rate  ctfrriage 
over  its  line  to  contractors  for  materials,  sup- 
plies and  men  for  use  In  construction.  Im- 
provement or  renewal  woric  on  the  line  of 
that  carrier;  provided  snch  arrangements  for 
such  free  or  reduced  rate  carriage  are  made 
a  part  of  the  specifications  upon  which  the 
contract  is  based,  and  of  the  contract  itself.' " 
The  arrangements  for  reduced  rate  carriage 
of  men,  material,  and  supplies  were.  In  the 
case  at  bar,  made  a  part  of  the  specifications 
on  wlilch  the  contract  was  t>ased,  and  of  the 
contract  itself. 

The  record  discloses  no  reversible  error, 
and  the  judgment  of  the  lower  court  is  there- 
fore affirmed. 

LEWIS  and  DOB,  JJ.,  concur.  CAMP- 
BELL, J.,  did  not  participate  in  the  decision 
of  this  case. 


(u  Ariz,  an 

BROOKLYN  MIN.  &  MILL.  CO.  v.  MILLER 

et  ai. 

(Supreme  Court  of  Arizona.    April  2, 1910.) 

1.  JuDoiiERT  (J  261*)— Issues. 

Where  a  portion  of  a  complaint  for  specific 
performance,  relating  to  an  accounting,  is  dis- 
missed without  prejudice,  the  court  has  no  pow- 
er in  making  an  interlocutory  decree  on  the  rest 
of  the  complaint  to  malce  any  decision  as  to  the 
right  of  plaintiff  to  an  accounting. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  %  437 ;   Dec.  Dig.  S  251.»] 

2.  Specifio   Pbbfobxarce    ({   94*)— Goufro- 

lUSK  AOBEEICENiy-ACTB  OF  COMPLAINANT. 

Under  a  compromise  agreement  providing 
that  several  suits  between  the  parties  to  an 
agreement  should  l>e  dismissed,  and  a  condition- 
al sale  of  the  property  theretofore  entered  into 
by  defendants  with  another,  consummated  with- 
in a  certain  time,  complainant  in  a  suit  to  spe- 
cifically enforce  the  compromise  agreement  has 
no  standing  in  equity,  where  he  refused  to  dis- 
miss hi^  suit  against  defendants  as  agreed, 
thereby  causing  a  cloud  on  the  title  to  the  prop- 
erty, and  preventing  the  consummation  of  the 
conditional  sale  at  the  time  named. 

[EM.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  U  249-256;  Dec  Dig.  { 
94.*] 

3.  Apfeai.  and  ESbbob  (g  1073*)— Harmless 
Bbbob— Specific  Pebfobuance  —  Gbantino 

nNAirTHOBIZED  RELIEF. 

Complainant  in  a  suit  for  specific  perform- 
ance of  a  compromise  agreement  was  not  at 
time  of  trial,  entitled  to  relief  l)ecause  of  his 
failure  to,  in  good  faith,  dismiss  a  suit  against 
defendants  as  agreed,  whereby  the  performance 
by  defendants  of  their 'agreement  to  consummate 
a  conditional  sale  of  property  at  a  certain  time 
could  not  be  carried  out.  The  court,  instead  of 
dismissing  the  complaint  for  want  of  equity,  en- 
tered.an  interlocutory  decree  granting  complain- 
ant the  relief  sought,  on  condition  that  he  con- 
sent to  a  sale  of  the  land  unhampered  by  the 
pending  litigation,  etc.  Held  that  where  com- 
plainant did  not  consent,  it  was  not  prejudiced 
by  the  action  of  the  court,  thouzh  such  action 
was  beyond  its  power,  since,  by  failure  to  con- 
sent, the  case  was  left  where  the  record  showed 
that  it  should  be;  tliat  is,  dismissed  for  want 
of  equity. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  1073.*] 

4.  Stipulations  (8  14*)— Estoppel  bt. 

Where,  on  a  motion  for  continuance.  It  Is 
stipulated  that  the  continuance  would  be  granted 
if  a  judgment  rendered  in  a  former  pending  suit 
would  not  be  pleaded  in  the  suit  as  a  bar,  the 
stipulation  estops  the  parties  from  pleading  such 
judgment. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Dec.  Dig.  i  14.*] 

Appeal  from  District  Court  Yavapai  Coun- 
ty; before  Justice  Richard  E.  Sloan. 

Action  by  the  Brooltiyn  Mining  &  Milling 
Company  against  Charies  C.  Miller  and  oth- 
ers. From  a  Judgment  for  defendants,  plain- 
tiff appeals.    Modified. 

John  J.  Bawkins,  Thomas  C.  Job,  and 
Frank  S.  Howell,  for  appellant  Norrls,  Ross 
&  Smith  and  R.  M.  Ling,  for  appellees. 

DOAN,  J.  This  was  an  action  brought  in 
February,  1908,  by  the  appellant  against  the 
appellees  herein  in  the  district  court  of  Yav- 
apai county  for  the  specific  performance  of 


*For  otbar  cun  lee  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  IndaXM 
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a  contract  inad«  between  the  several  parties 
on  August  27,  1907.  The  case  was  tried  to 
the  court  In  March,  1909,  and  on  April  24:, 
1900,  the  judgment  was  rendered  against  the 
plaintiff,  from  which  this  appeal  Is  taken. 

The  record  is  voluminous.  The  facts  In 
the  case  are  as  follows;  Prior  to  December, 
1906,  the  Brooklyn  Mining  &  Milling  Com- 
pany, a  corporation,  was  the  owner  of  the 
Brooklyn  mining  claim  in  Yavapai  county, 
Ariz.  Charles  W.  Pearsall  was  then,  and  at 
all  times  since  has  been,  president  of  that 
corporation  and  a  stockholder  therein.  Alon- 
zo  V.  Miller,  George  B.  Lasbury,  and  Charles 
C.  Miller  were  also  stockholders  in  said  com- 
pany, and  prior  to  December,  1906,  had  locat- 
ed in  their  own  name,  together  with  one 
Thomas  H.  Bnsor  as  co-locator,  three  mining 
claims  adjoining  the  Brooklyn  claim,  known 
as  the  "West  Brooklyn,"  the  "East  Brook- 
lyn," and  the  "South  Brooklyn",  claims.  In 
August,  1906,  Lasbnry  acquired  Ensor's  in- 
terest in  the  three  claims  by  deed  recorded 
September  18,  1906,  after  which  date  Alonzo 
V.  Miller,  _  George  B.  Lasbury,  and  Charles 
G.  Miller  were  the  record  owners  of  said 
claims.  In  September,  1906,  Miller  and  Las- 
bury  gave- an  option  to  the  United  Verde 
Copper  Company  for  the  purchase  of  the 
West  Brooldyn  claim  and  the  White  Rock 
claim  (which  does  not  0gure  in  this  suit), 
for  the  sum  of  $20,000.  The  term  of  this  op- 
tion does  not  definitely  appear,  but  it  was 
extended  at  different  times  and  kept  in  force 
up  to  January  1,  1908.  In  December,  1906, 
Pearsall,  in  behalf  of  himself  and  other  stock- 
holders, Instituted  a  suit  (So.  4,541)  In  the 
district  court  of  Yavapai  county  against  the 
Millers  and  Lasbury  for  the  purpose  of  hav- 
ing it  declared  that  the  Millers  and  Lasbury 
held  the  title  to  the  West,  East,  and  South 
Brooklyn  claims  In  trust  for  the  Brooklyn 
Company,  and  to  require  them  to  convey 
said  claims  to  the  company.  An  amended 
complaint  was  filed  on  July  7,  1907,  In  this 
action  naming  the  Brooklyn  Mining  Compa- 
ny as  plaintiff.  In  May,  1907,  Charles  C. 
Miller  brought  suit  against  the  Brooklyn 
Company  for  $5,000,  claimed  to  be  due  him 
for  work  done  upon  the  Brooklyn  claim. 
While  both  suits  were  yet  pending,  a  com- 
promise agreement  was  made  between  the 
parties  on  August  27,  1907,  as  follows: 

"Whereas,  an  action  is  now  pending  In  the 
district  court  of  Yavapai  county,  Arizona, 
entitled  Brooklyn  Mining  &  Milling  Company 
et  al.  V.  Charles  C.  Miller.  Alonzo  V.  Miller 
and  George  B.  Lasbury,  which  action  relates 
to  the  title  of  the  West  Brooklyn,  East  Brook- 
lyn and  South  Brooklyn  mining  claims  locat- 
ed in  said  county  and  territory,  and  relates 
to  an  accounting  for  ores  and  minerals  taken 
therefrom;  and  whereas,  the  said  Charles  C. 
Miller, '  Alonzo  V.  Miller  and  George  B.  Las- 
bury have  made  a  conditional  sale  of  the 
above-named  West  Brooklyn  mining  claim 
for  the  sum  of  ten  thousand  dollars  to  the 


United  Verde  Copper  Company;  and  where- 
as, an  action  is  pending  in  the  district  court 
of  Yavapai  county,  Arizona,  entitled  Charles 
C.  Miller  V.  Brooklyn  Mining  &  MUliug  Com- 
pany for  several  thousand  dollars  claimed  to 
be  due  and  owing  to  the  said  Charles  O.  Mil- 
ler for  services  performed  by  him  and  Alon- 
zo V.  Miller  for  the  said  Brooklyn  Mining  & 
Milling  Company;  and  whereas,  it  is  the  de- 
'slre  of  the  parties  connected  with  the  fore- 
going causes  of  action  to  settle  the  same,  and 
to  adjust  the  matters  of  difference  between 
the  parties  In  connection  therewith:  There- 
fore, In  consideration  of  the  dismissal  and 
settlement  of  the  foregoing  causes  of  action 
It  is  hereby  stipulated  and  agreed  by  and 
between  the  Brooklyn  Mining  &  Milling  Com- 
pany and  Charles  C.  Miller,  Alonzo  V.  Miller 
and  George  B.  Lasbury  that  if  the  sale  of 
the  West  Brooklyn  mining  claim  to  the  Unit- 
ed Verde  Copper  Company  is  consummated 
on  or  before  the  first  day  of  January,  1908, 
the  said  Charles  C.  Miller,  Alonzo  V.  Miller 
and  George  B.  Lasbury  are  to  transfer  and 
deliver  to  the  said  Brooklyn  Mining  &  Mill- 
ing Company  one  hundred  and  seventy-flve 
thousand  shares  (175.000)  of  stock  In  said 
Brooklyn  Mining  &  Milling  C^ompany,  free 
and  clear  of  all  liens  and  Incumbrances 
whatsoever:  It  being  understood  that  said 
transfer  of  stock  Is  to  include  all  of  the  hold- 
ings of  the  said  Charles  C.  Miller,  Alonzo  V. 
Miller  and  George  B.  Lasbury  in  the  Brook- 
lyn Mining  &  Milling  Company,  and  the  said 
parties  are  to  receive  therefor  the  sum  of 
3  (three)  cents  per  share  for  said  stock;  and 
in  addition  thereto  Charles  C.  Miller,  Alonzo 
V.  Miller  and  George  B.  Lasbury  are  to  pay 
to  the  Brooklyn  Mining  &  Milling  Company 
the  sum  of  eight  thousand,  five  hundred  dol- 
lars ($8,500.00)  out  of  the  proceeds  derived 
from  the  sale  of  the  said  West  Brooklyn 
mining  claim;  In  addition  thereto  the  said 
Charles  C  Miller,  Alonzo  V.  Miller  and 
George  B.  Lasbury  are  to  convey  all  of  their 
right,  title  and  interest  in  and  to  the  East 
Brooklyn,  South  Brooklyn,  North  Brooklyn, 
Eimpress  and  Midway  mining  claims,  and 
said  transfer  shall  contain  the  warranty 
that  the  assessment  work  has  been  done  for 
the  year  1907  upon  the  Bjmpress,  Midway 
and  North  Brooklyn,  and  the  said  Brooklyn 
Mining  &  Milling  Company  shall  pay  the 
said  assessment  work  at  its  reasonable  value. 
The  said  Charles  C.  Miller,  Alonzo  V.  Miller 
and  George  B.  Lasbury  agree  to  do  the  as- 
sessment work  for  the  year  1907,  on  the  Etast 
and  South  Brooklyn  mining  claims,  and  said 
assessment  work  so  to  be  performed  is  to  be 
paid  for  by  the  Brooklyn  Mining  &  Milling 
Company  at  its  reasonable  value.  It  is  fur- 
ther stipulated  and  agreed  by  and  between 
the  parties  hereto  that  if  for  any  reason  the 
sale  of  the  West  Brooklyn  claim  to  the  Unit- 
ed Verde  Copper  Company  by  the  said  Charles- 
C.  Miller,  Alonzo  V.  MUler  and  George  B. 
Lasbury  shall  not  be  consummated  oa  or  be~ 
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(ore  the  first  day  of  January,  1906,  then  the 
said  Charles  C.  Miller,  Alonzo  V.  Miller  and 
George   B.   Lasbury  are   to   convey   to   the 
Brooklyn  Mining  &  Milling  Company  all  of 
their  right,  title  and  Interest  lu  and  to  the 
West  Brookljrn,  East  Brooklyn,  South  Brook- 
lyn, North  Brooklyn,  Empress  and  Midway 
mining  claims,  and  the  assessment  work  on 
the  North  Brooklyn,  Empress  and  Midway 
claims  for  the  year  1907  la  to  he  paid  by  the 
said  Brooklyn  Mining  Company  at  Its  fair 
and  reasonable  value.    It  Is  understood  by 
and  between  the  parties  hereto  that  the  fore- 
going does  not  concede  or  admit  any  of  the 
allegations  contained  in  the  pl^dings  of  said 
causes  of  action,  but  the  agreement  Is  enter- 
ed into  for  the  purpose  of  adjusting  the  mat- 
ters'of  difference  between  said  parties  and 
avoiding  further  costs  and  expenses  to  the 
parties  hereto.    In  witness  whereof,  we  have 
hereunto  set  our  hands  this  27th  day  of  Au- 
gust, A.  D.  1907.    a  C.  Miller.    A-  V.  Miller. 
G.  B.  Lasbury.    Brooklyn  Mining  &  Milling 
Company,  by  Chas.  W.  Pearsall,  President" 
On  December  17,  1907,  Alonzo  V.  Miller 
executed,    acknowledged,    and    delivered    to 
Ada  M.  Miller  a  deed,  conveying  to  her  his 
Interest  in  the   West   Brooklyn  claim.     On 
December  18,  1907,  Alonzo  V.  Miller  died, 
leaving  a   widow,  Ada  M.   Miller,  and  two 
sons,  viz.,  Charles  C.  Miller  No.  2  and  George 
M.  Miller,  a  minor.    In  December,  1907,  coun- 
sel for  Lasbury  and  the  Millers  requested  a 
dismissal  of  action  No.  4,541,  and  directed 
a  dismissal  of  No.  4,608  (the  case,  of  Miller 
▼.  The  Company).    Counsel  for  the  company 
declined    to    dismiss   the   case    against   the 
Millers,    and   the   formal    dismissal    of   the 
Miller  Case  was  not  entered  of  record  until 
January  2,  1908.    On  January  2,  1908,  the 
case  of  Miller  against  the  Brooklyn  Compa- 
ny, No.  4,608,  was  dismissed.    Consummation 
of  the  sale   of   the   West   Brooklyn  to  the 
United  Verde  Company  was  claimed,  and  a 
tender  of  performance  of  the  obligation  of 
the  Millers  and  Lasbury,  under  the  agree- 
ment of  August  27,  1907,  was  made.     This 
tender  was  refused  by  counsel  for  the  ap- 
pellant on  the  ground  that  it  did  not  fully 
comply  with   the   terms   of  the   agreement, 
and  counsel  again  declined  to  dismiss  the 
anlt  No.  4,541.     On   January  28,   1908,   the 
Srooklyn  Company  brougnt  suit  In  the  dis- 
trict court  of  Douglas  county,  Neb.,  against 
Charles  C  Miller,   George  B.   Lasbury,  and 
the  survivors  of  Alonzo  V.  Miller,  viz.,  Ada 
M.    Miller,    Charles    O.    Miller    No.   2,   and 
Oeorge  M.  Miller,  a  minor,  for  the  specific 
performance  of  the  agreement  of -August  27, 
1807,  and  George  B.  Lasbury  and  Ada  M. 
Miller  were  personally  served  with  process 
In    Nebraska:     On   February    15,    1908,   the 
Brooklyn  Company  dismissed  action  No.  4,541 
Involving   the  title  to  the   West  Brooklyn 
claim,    being   the   action,    the    dismissal    of 
««rlilch  was  stipulated  in  the  agreement  of 
Aug^t  27,  1907,  and  on  the  same  date,  Im- 
m^Uately   thereafter,   filed  another   action,  | 


No.  4,923,  of  the  same  general  character. 
On  February  18th,  at  9  o'clock  a.  m.,  the 
Brooklyn  Company  dismissed  action  No. 
4,923,  and  on  that  date,  at  9:10  a.  m.,  filed 
the  case  at  bar,  No.  4,927.  The  actions  num- 
bered 4,541 — In  which  a  lie  pendens  was  fil- 
ed— 4,923,  and  4,927,  and  the  suit  brought  In 
Nebraska  on  January  28,  1908,  all  Involved 
the  title  to  the  West  Brooklyn  claim.  On 
December  23,  1908,  the  case  at  bar  came  on 
for  trial  In  Yavapai  county,  and  the  plain- 
tiff asked  for  a  continuance.  This  was  con- 
tested by  the  defendants,  and  the  pendency 
of  the  action  in  Nebraska  urged  by  them  as 
ground  for  a  trial  at  that  time.  It  was  then 
stipulated  that  if  the  case  was  contin- 
ued no  judgment  which  might  be  secured 
in  Douglas  county.  Nob.,  should  be  plead- 
ed In  this  action.  Thereupon  the  contin- 
uance was  granted  on  the  motion  and  at 
the  cost  of  the  Brooklyn  Mining  &  Milling 
Company,  plaintiff.  The  Nebraska  case  was 
tried  on  February  8,  1909,  and  decided  in 
favor  of  the  company.  The  Nebraska  court 
held  that  the  sale  of  the  West  Brooklyn  had 
not  been  consummated  as  provided  for  In 
the  agreement  of  August  27th,  and  decreed 
that  Charles  C.  MUler  and  Ada  M.  Miller 
specifically  perform  the  obligations  devolv- 
ing upon  them  under  the  compromise  agree- 
ment by  reason  of  the  nonconsummatlon  of 
the  said  sale,  and  decreed  that  Charles  C. 
Miller  and  Ada  Miller  conyey  to  the  Brook- 
lyn Company  the  West  Brooklyn  claim,  and 
the  five  other  claims  named  In  the  compro- 
mise agreement,  and  in  default  of  their  so 
doing  a  master  be  appointed  by  the  court 
to  make  such  conveyance.  No  parties  to  the 
Nebraska  suit  were  served  with  process  or 
appeared  except  Ada  M.  Miller  and  Lasbury. 
The  master  appointed  by  the  court  there- 
after executed  and  delivered  a  conveyance 
of  the  claims  mentioned  to  the  Brooklyn 
Company. 

On  March  25,  1909,  the  case  at  bar  came  on 
for  trial  In  the  district  court  of  Yavapai 
county,  and  on  April  24th  judgment  was  ren- 
dered therein.  Immediately  prior  to  the 
trial  of  the  case,  the  plaintiff  filed  a  reply 
to  the  amended  answer  and  cross-complaint, 
in  which  reply  It  pleaded  the  judgment  and 
decree  of  the  Nebraska  court  and  the  con- 
veyance by  the  commissioner  thereunder. 
In  a  written  decision  filed  on  April  24th  the 
court  found  that  the  sale  of  the  West  Brook- 
lyn to  the  United  Verde  by  the  defendants 
bad  not  in  fact  been  consummated  on  or  be- 
fore January  1,  1908,  but  that  the  failure  to 
consummate  such  sale  was  caused  by  the 
failure  and  refusal  of  the  plaintiff  to  dis- 
miss the  action  (No.  4,541)  brought  by  the 
plaintiff  against  the  defendants  in  Decem- 
ber, 1906,  which  involved  the  title  to  the 
West  Brooklyn  claim,  and  the  dismissal  of 
which  was  made  obligatory  upon  the  plain- 
tiff by  the  terms  of  the  agreement.  The 
court  found  from  the  record  that  this  suit 
was  not  dismissed  until  February  16,  1908, 
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and  that  another  similar  suit  was  brought 
by  the  plaintiff  before  an  opportunity  was 
afforded  the  defendants  to  consummate  said 
sale;  that  the  defendants,  prior  to  January 
1,  1908,  endeavored  to  effect  the  sale  to  the 
United  Verde,  and  that  the  pending  litiga- 
tion prevented  such  sale;  that  the  United 
Verde  had  ever  since  been  willing  to  make 
the  purchase  at  the  price  of  $10,000  If  pend- 
ing litigation  was  dismissed,  and  a  clear 
title  could  thereby  be  given  them.  The  court 
then  held  that  the  plaintiff  was  not  then  In 
a  position  to  enforce  specific  performance  on 
the  part  of  the  defendants  for  the  reason 
that  It  was  itself  at  fault  In  not  dismissing 
the  litigation,  thus  removing  the  obstacle  to 
the  negotiation  and  consummation  of  the 
sale.  The  court  further  held  that  as  all  the 
parties  were  before  the  court,  and  the  agree- 
ment was  regarded  by  the  parties  as  still  In 
force,  that  he  would  not  dismiss  the  action, 
but  would  grant  to  the  defendants  reason- 
able time  to  consummate  the  sale  under 
the  terms  of  the  agreement  The  Judgment 
of  the  court  therefore  was  that  an  Interlocu- 
tory order  and  decree  be  entered,  giving  the 
defendants  90  days  from  that  date  to  make 
the  sale  and  comply  with  the  other  terms  of 
the  agreement.  Thereupon  the  court  caused 
an  Interlocutory  decree  to  be  entered  as  fol- 
lows: 

"This  cause  came  on  regularly  to  be  beard 
on  the  25th  day  of  March,  1909,  plaintiff  ap- 
pearing by  John  J.  Hawkins  and  T.  C.  Job, 
Esqs.,  its  attorneys,  and  P.  S.  Howell  of 
counsel,  and  defendants,  Charles  C.  Miller, 
Ada  M.  Miller,  Charles  C.  Miller  No.  2  and 
George  Miller,  a  minor,  by  Charles  C.  Miller 
No.  2,  his  guardian  ad  litem,  appearing  by 
Reese  M.  Ling,  Esq.,  and  Messrs.  Norrls  & 
Ross,  their  attorneys.  A  jury  being  ex- 
pressly waived  by  both  parties,  the  cause 
was  tried  to  the  court  upon  plaintiff's  amend- 
ed and  supplemental  complaint,  the  amend- 
ed answer  and  cross-complaint  of  defend- 
ants Charles  C.  Miller,  Ada  M.  Miller,  Charles 
C.  Miller  No.  2  and  Charles  C.  Miller  No.  2 
as  guardian  ad  litem  of  George  Miller,  a 
minor,  and  plaintiff's  reply  to  said  amended 
answer  and  cross-complaint,  together  with 
said  defendants'  motion  to  strike  and  repli- 
cation addressed  to  said  reply.  Evidence 
both  oral  and  documentary  was  introduced 
on  behalf  of  the  respective  parties,  and  the 
parties  rested,  and  the  cause  was  submitted 
to  the  court  for  Its  decision  and  Judgment. 
Thereafter  it  was  argued  to  the  court  by 
counsel  of  the  respective  parties  throngh 
written  briefs.  The  court  having  consider- 
ed the  evidence  In  said  cause,  the  argument 
of  counsel,  and  the  principles  of  law  and 
equity  applicable  thereto,  and  being  fully 
advised  in  the  premises,  on  the  24tb  day  of 
April,  1900,  made  and  died  its  written  de- 
cision herein,  and  orders  that  a  Judgment 
and  decree  be  entered  in  accordance  there- 
with: Now,  therefore,  for  the  purpose  of 
giving  defendants  an  opportunity  to  consum- 


mate the  sale  of  the  'West  Brooklyn'  mining 
claim  to  the  United  Verde  Copper  Company,  or 
make  a  binding  contract  for  such  sale  free 
and  clear  of  all  claims  and  litigations  on 
the  part  of  plaintiff  touching  or  questioning 
said  title,  and  In  accordance  with  said  writ- 
ten decision  and  for  the  purpose  of  fully 
determining  the  rights  of  the  parties  here- 
to under  the  contract  sued  upon,  an  alter- 
native decree  is  hereby  made  and  entered 
herein  as  follows,  to  wit: 

"(1)  That  within  thirty  <30)  days  from  the 
date  hereof  plaintiff  shall  file  herein  its 
written  consent  that  this  decree  conditional 
upon  a  sale  of  the  'West  Brooklyn'  mining 
claim  to  the  United  Verde  Copper  Company 
as  hereinafter  provided  shall  become  final. 
Irrevocable  and  nonappealable,  and  consent- 
ing that  said  defendants  within  the  time 
hereinafter  stated  may  make  a  sale  or  a 
binding  contract  therefor  of  the  'West  Brook- 
lyn' mining  claim  to  the  United  Verde  Cop- 
per Company  free  and  clear  of  all  claims 
and  litigations  on  the  part  of  plaintiff  ques- 
tioning or  affecting  the  title  to  said  claim. 

"(2)  That  if  plaintiff  shall  faU,  or  refuse 
to  file  herein  within  said  period  of  thirty 
days  from  the  date  hereof  its  written  con- 
sent and  waiver  as  provided  herein,  then  and 
in  such  event  plaintiff's  action  herein  shall 
stand  dismissed  as  of  this  date,  and  plain- 
tiff shall  take  nothing  thereby. 

"(3)  Ordered,  adjudged  and  decreed  that  if 
within  ninety  days  from  the  date  hereof  said 
defendants  shall  consummate  or  make  a 
binding  contract  for  the  sale  of  'West  Brook- 
lyn' mining  claim  to  the  United  Verde  Cop- 
per Company,  and  shall  deliver  and  pay  over 
or  tender  to  plaintiff  herein  the  money,  stocks, 
deed  and  proof  of  assessment  work  which  Is 
provided  by  the  contract  of  August  27th, 
1907,  shall  be  paid  over  and  delivered  by  de- 
fendants to  plaintiff,  then  and  thereupon  this 
decree  shall  forthwith'  become  final.  Irrevoca- 
ble and  nonappealable  as  of  this  date,  and 
plaintiff  shall  be  forever  barred  and  estopi)ed 
from  claiming  any  right,  title  or  interest  in 
or  to  said  'West  Brooklyn'  mining  claim. 

"(4)  Ordered,  adjudged  and  decreed  that  if 
plaintiff  within  the  period  aforesaid  shall 
file  its  said  written  consent  and  waiver  as 
above  provided,  and  defendants  shall  fail  to 
make  such  sale  or  binding  contract  therefor 
to  the  United  Verde  Copper  Company,  and  to 
pay  over  and  deliver  or  tender  the  money, 
stocks,  deed  and  proof  of  assessment  work 
aforesaid  within  the  said  period  of  ninety, 
days,  then  ,and  thereupon  defendants  .shall 
forthwith  execute  and  deliver  to  plaintiff  a 
valid  and  sufilcient  deed  conveying  to  plain- 
tiff all  their  right,  title  and  intorest  In  and 
to  the  'West  Brooklyn'  mining  claim  as  men- 
tioned and  provided  in  said  agreement  of 
August  27th,  1907,  and  said  agreement  shall 
l«  fully  carried  out  by  all  the  parties  hereto. 

"(5)  Ordered,  adjudged  and  decreed  that 
plaintiff  is  not  entitled  to  have  or  recover 
anything  hereinunder,  by  virtue  or  by  re»- 
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eon  of  that  certain  decree  described  In  plain- 
tiff's reply  to  defendants'  cross-complaint 
herein  rendered  by  the  district  court  of 
Douglas  county,  state  of  Nebraska,  that  the 
commissioner's  deed  made  under  and  pursu- 
ant to  said  decree  Is  void  and  of  no  force  or 
effect,  and  that  said  deed  does  not  constitute 
a  cloud  upon  the  title  of  the  'West  Brooklyn' 
mining  claim. 

"(6)  Ordered,  adjudged  and  decreed  that 
plaintiff  is  not  in  any  event  entitled  to  an 
accounting  herein,  or  to  have  or  recover  in 
this  action  on  account  of  silica  heretofore 
sold  or  shipped  by  defendants  or  any  of  them 
from  the  'West  Brooklyn'  mining  claim,  and 
defendants  shall  have  and  recover  from  plain- 
tiff their  costs  herein  taxed  at  $37.35. 

"Done  in  open  court  this  24th  day  of 
April,  1009.    Richard  E.  Sloan,  Judge." 

The  plaintiff  failed  and  refused  to  file 
within  30  days  thereafter  Its  consent  as  pro- 
vided In  paragraphs  1,  3,  and  4  of  the  alter- 
native decree.  The  failure  and  refusal  of 
plaintiff  to  file  its  consent  as  provided  for  in 
the  decree  renders  the  decree  as  set  forth 
in  paragraphs  1,  3,  4,  5,  and  6  Inoperative, 
and  leaves  as  a  tlnal  and  substantive  decree 
of  the  court  only  paragraph  2  dismissing  the 
plaintifTs  action,  which  would  naturally  car- 
ry with  it  the  costs  in  the  case. 

The  denial  of  an  accounting  In  paragraph 
6  was  inadvertently  ordered,  for  the  dismiss- 
al without  prejudice  on  March  26th  of  that 
part  of  the  complaint  which  called  for  an 
accounting  would  prevent  the  court  from  an 
adjudication  of  that  question  in  this  case. 

In  presenting  its  appeal,  appellant  pre- 
sents some  26  assignments  of  error.  Assign- 
ments 1,  2,  3,  4,  B,  10,  11,  and  12  are  grouped 
together  by  the  appellant,  and  may  be  so 
considered  by  us,  and  are  to  the  effect  that 
the  decree  of  the  court  is  not  supported  by 
snfflcieirt  evidence,  but  is  contrary  to  law, 
equity,  and  the  uncontroverted  evidence  un- 
der the  issues  as  presented  and  Joined.  Ap- 
pellant argues  in  support  of  this  contention 
that  it  was  entitled  to  a  decree  for  specific 
performance  compelling  defendants  to  con- 
vey to  it  the  West  Brooklyn  and  the  other 
five  datms,  by  reason  of  their  failure  to  con- 
summate prior  to  January  1,  1908,  the  sale 
of  the  West  Brooklyn  to  the  United  Verde, 
and  make  the  stipulated  tender  of  money 
and  stocks  that  should  foliow  said  sale.  It 
is  conceded  that  the  sale  of  the  West  Brook- 
lyn to  the  United  Verde  was  not  consummat- 
ed prior  to  January  1.  1908.  It  is  likewise 
conceded  that  the  action  No.  4,541 
"The   Brooklyn  Mining  &  Milling 
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that  the  fiillure  by  appellant  to  dismiss  the 
action  indicated  in  the  contract  prevented  ap- 
pellees from  consummating  a  sale  to  the  Unit- 
ed Verde  Company  within  the  period  allow- 
ed them  by  the  contract.  Certainly  it  would 
be  inequitable  to  permit  appellant  so  to  take 
advantage  of  its  own  wrong.  Therefore,  up- 
on the  state  of  facts  existing  at  the  time  of 
trial,  appellant  was  not  entitled  to  specific 
performance.  But  the  trial'  court  conceiving 
that  equity  might  be  done  by.  fixing  a  period 
within  which  appellees,  unhampered  by  pend- 
ing litigation,  might  effect  a  sale  to  the  Unit- 
ed Verde  Company,  undertook  to  secure  to 
appellant  relief  to  which,  upon  the  record  at 
the  trial,  it  was  not  entitled.  If  we  concede 
appellant's  view  that  the  court's  action  was 
beyond  its  power,  and  in  effect  undertook  to 
make  a  new  contract  for  the  parties,  still  we 
are  tmable  to  see  how  appellant  was  preju- 
diced thereby.  The  failure  to  accept  the 
terms  offered  by  the  court  leaves  the  appel- 
lant in  the  position  where  strictly  the  record 
puts  it — with  its  complaint  dismissed  for 
want  of  equity. 

The  appellant  groups  the  assignments  of 
error  6,  7,  and  19,  and,  under  them,  argues 
that  the  trial  court  erred  in  not  giving  force 
and  effect  to  the  Judgment  of  the  Nebraska 
court.  The  effect  of  the  Nebraska  decree 
presents  an  interesting  question.  The  deci- 
sion of  the  United  States  Supreme  Court  in 
Fall  V.  Eastin,  215  U.  8.  1,  30  Sup.  Ot  3,  54 
L.  Bd. .  23  L.  R.  A.  (N.  SO  924,  would  in- 
dicate that  the  ruling  of  the  lower  court  on 
that  subject  was  correct,  but  this  -question 
was  only  raised  in  this  case  by  the  reply  of 
the  appellant  to  the  cross-complaint  of  the 
appellees,  and  as  the  lower  court  gave  no 
relief  to  appellees  on  such  cross-complaint, 
and  dismissed  the  action  for  specific  perform- 
ance on  other  grounds,  that  feature  of  the 
case  was  never  reached.  We  do  not  think 
that  the  point  here  attempted  to  be  made  will 
avail  the  appellant,  for  the  reason  that  the 
continuance  in  December,  1908,  was  granted 
to  the  appellant  on  the  stipulation  that,  if 
the  case  were  continued,  no  Judgment  that 
might  be  secured  in  Douglas  county.  Neb., 
should  be  pleaded  in  this  case.  This  estops 
the  appellant  from  pleading  the  Nebraska 
Judgment,  and  sustains  the  court's  ruling 
that  it  was  "not  entitled  to  recover  anything 
horeinimder,  by  virtue  or  by  reason  or* 
sueh  decree.  The  appellant  does  not  contend 
that  the  commissioner's  deed  is  valid  or  of 
any  effect  In  this  jurisdiction. 

The  decree  that  the  commissioner's  deed  is 

pid.  and  does  not  constitute  a  cloud  upon 

title  to  the  West  Brooklyn  claim,  while 
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of  any  portion  of  the  decree  other  than  that 
of  dismissal,  the  Judgment  of  this  court  is 
that  the  Judgment  and  decree  of  the  lower 
court  be  modified  to  read:  "It  Is  ordered,  ad- 
judged, and  decreed  that  plaintiff's  action 
shall  stand  dismissed,  and  plaintiff  shall  take 
nothing  thereby,  and  that  defendants  shall 
have  and  recover  from  the  plaintiff  their 
costs  herein,  taxed  at  $37.35."  As  so  modi- 
fied, the  Judgment  of  the  lower  court  Is  af- 
firmed. 

KENT,  C.  J.,  and  CAMPBELL,  LEWIS, 
and  DOE.  J3.,  concur. 


(U  Arit.  1E2) 

DEAI.  T.  TERRITORY  ex  rel.  WILLIAMS, 

Tax  Collector,  et  al. 

(Supreme  Court  of  Arizona.    April  2,  1910.) 

1.  Affeai.  and  Erbob  (S  383*)— Bond— Am- 
BioinTT— Vatiditt. 

An  appeal  bond,  which  did  not  properly  de- 
'  scribe  the  cause  in  which  the  orders  complained 
of  were  made,  and  recited  separate  and  distinct 
appeals  from  a  judnnent  and  from  two  orders, 
bat  which  was  conditioned  that  appellant  should 
prosecnte  "her  appeal"  with  effect,  was  invalid 
for  ambig:uity,  since  it  could  not  be  determined 
which  appeal  the  t>ond  intended  to  secure. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  2042;    Dec.  Dig.  |  383.*] 

2.  Affkal  and  Ebbob  (§  373*)— Bond— Nkces- 

SIT7. 

A  sufficient  appeal  bond  Is  necessary  to 
give  the  Supreme  Court  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2001 ;    Dec.  Dig.  8  373.*] 

8.  Appeal  and  Ebbob  (|  395*)— Bond— Suf- 
ficiency— Review. 

Though  no  motion  was  made  to  dismiss  ap- 
peals because  of  the  insufficiency  of  the  bond, 
the  Supreme  Court  will  decline  to  consider  the 
case  on  its  merits,  since  the  question  of  the'de- 
fects  in  the  appeal  bond  may  be  raised  upon 
rehearing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3127;   Dec.  Dig.  1  395.*] 

Appeal  from  District  Court,  Graham  Coun- 
ty;  before  Justice  Ernest  W.  Lewis. 

Actions  by  Margaret  Ellen  Deal  against 
the  Territory  of  Arizona,  on  the  relation  and 
to  the  use  of  John  D.  Williams,  as  Tax  Col- 
lector, and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Appeals  dis- 
missed. 

John  McGowan,  for  appellant  Rawlins 
ft  Little,  for  appellees. 

PER  CURIAM.  Appellant,  as  plaintiff  be- 
low, filed  an  original  and  three  amended  com- 
plaints. The  third  amended  complaint  was, 
npon  motion,  stricken  from  the  flies.  There- 
upon a  demurrer  was  presented  to  the  second 
amended  complaint,  which  was  sustained, 
and,  plaintiff  declining  to  amend,  Judgment 
was  rendered  dismissing  the  action  at  her 
costs.  Thereafter  she  moved  for  a  correction 
of  the  Judgment  in  some  particulars,  which 
motion  was  denied.    Notice  of  appeal  to  this 


court  was  given  "from  the  Judgment  of  the 
court  heretofore  entered  herein  on  the  9th 
day  of  October,  A.  D.  1909,  and  from  the 
order  of  the  court  denying  plaintifTs  motion 
to  correct  the  Judgment."  A  bond  on  appeal 
was  filed,  which  was  conditioned  as  follows : 
"Whereas  said  plaintiff  baa  appealed  to  the 
Supreme  Court  of  the  territory  of  Arizona 
from  the  order  of  said  district  court  striking 
from  the  records  thereof  the  plaintifTs  third 
amended  complaint ;  also  from  the  order  sus- 
taining the  demurrer  to  the  second  amended 
complaint,  and  has  also  appealed  from  the 
Judgment  rendered  and  entered  on  or  about 
the  9th  day  of  October,  1909,  dismissing 
said  cause  and  for  costs  against  the  plain- 
tiff :  Now.  therefore,  we,  the  said  principal 
and  said  sureties,  hereby  undertake  and 
promise  that  said  appellant  shall  prosecute 
her  said  appeal  with  effect,  and  shall  pay  all 
costs  which  have  accrued  in  said  district 
court,  or  which  may  accrue  in  said  Supreme 
Court" 

Aside  from  the  fact  that  the  b6nd  does  not 
properly  describe  the  cause  in  which  the  or- 
ders complained  of  -were  made,  it  is  fatally 
defective  because  of  uncertainty.  It  recites 
separate  and  distinct  appeals  from  a  Judg- 
ment and  from  two  orders,  but  obligates  the 
principal  and  sureties  to  the  payment  of  the 
costs  but  upon  one,  since  it  requires  only 
that  the  appellant  "shall  prosecute  her  said 
appeal  with  effect."  It  is  impossible  to  de- 
termine which  of  the  appeals  the  bond  is  In- 
tended to  secure.  Because  of  its  ambiguity. 
It  Is  a  nullity,  and  does  not  operate  as  an 
appeal  bond.  Creek  v.  Bozeman  Waterworks 
Co.,  22  Mont  827,  56  Pac.  362;  Washoe  Cop- 
per Co.  T.  Hickey,  23  Mont  319,  58  Pac.  866; 
Wallace  v,  McKinlay,  6  Idaho,  95.  68  Pac. 
104;  Corcoran  v.  Desmond,  71  Cal.  100.  11 
Pac.  816;  CentervlUe,  etc.,  Co.  v.  Bachtold. 
109  Oal.  Ill,  41  Pac.  813.  A  sufficient  appeal 
bond  is  necessary  to  give  this  court  Juris- 
diction. There  not  being  such  in  this  case, 
we  have  no  authority  to  review  the  Judgment 
and  orders  of  the  district  court  While  no 
motion  was  made  to  dismiss  the  appeals,  we 
feel  it  our  duty  to  decline  to  consider  the 
case  On  Its  merits,  since  the  question  of  the 
defects  in  the  appeal  bond  may  be  raised  up- 
on rehearing.  Shattuck  v,  Costello,  8  Arix. 
255.  71  Pac.  940. 

The  appeals  are  dismissed. 

KENT,  C.  J.,  and  DOAN,  CAMPBEm  and 
DOB,  JJ.,  concur.    LEWIS,  J.,  not  sitting. 


(U  Ariz.  529; 

SULLIVAN  V.  JONES. 

(Supreme  Court  of  Arizona.    April  2,  1910.) 

1.  Watebs  and  Water  Courses  (§  143*)— AP- 
fbofbiation— Right  to  Constbuot  Dah. 
One  who  had  a  prior  appropriation  of  sur- 
plus and  flood  waters  in  a  gulch  or  wash  could 
construct  a  dam  above  a  subsequent  approjiri- 
ator,  and  impound  so  much  of  the  water  falling; 
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above  it  as  he  required  for  beneficial  purposes, 
but  must  maintain  the  dam  ao  as  to  permit  such 
water  as  he  does  not  require  to  pass  to  the  low- 
er appropriator,  and  so  construct  the  dam  as  not 
to  endanger  the  dam  of  the  other  appropriator. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
■Water  Courses,  Cent  Dig.  S|  10®,  195;  Dec. 
Dig.  i  14S.»1 

2.  Waters  and  Watbk  Coubses  (|  182*)— Ap- 
propriation—Rights  OT  Apfbopbiatob. 
Where  a  prior  appropriator  of  surplus  and 
flood  waters  in  a  gulch  had  previously  main- 
tained a  dam  below  a  subsequent  appropriator, 
which  dam  had  been  destroyed,  and,  at  the  time 
the  subsequent  appropriator  had  initiated  his 
rights,  was  making  no  use  of  the  water  flowing 
to  the  lower  dam,  and  had  not  reconstructed  the 
dam  at  the  time  his  action  was  brought  to  be 
decreed  entitled  to  all  the  water  in  the  gulch, 
and  though,  from  the  evidence,  it  could  not  be 
said  that  he  had  abandoned  his  rights  to  use 
the  water  at  the  lower  dam,  yet  a  further  fall- 
are  to  use  It  might  entail  aucb  result,  the  court 
could  not  practically  fix  a  time  within  which 
be  should  resume  its  use  or  suffer  its  loss,  and 
adjust  the  jparties'  rights  growing  out  of  the 
prior  appropriation  of  water  to  be  impounded  by 
his  lower  dam,  because  of  the  many  circumstan- 
ces that  might  arise  in  connection  with  the  re- 
building and  maintenance  of  the  dam. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  OoniseB,  Cent  Dig.  {  200;  Dec.  Dig.  | 
152.*] 

8.  Watbbs  and  Water  Courses  (S  142*)- Ap- 
propriation—Rights  of  Appbopeiator. 
The  mere  notice  of  appropriation  of  wa- 
ters does  not  make  the  appropriation  effectual, 
but  the  appropriator  must  make  use  of  the  wa- 
ter within  a  reasonable  time,  and  will  then  be 
grotected  only  to  the  extent  that  he  makes  a 
eneficial  use  thereof. 

[BM.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  152;  Dec  Dig.  { 
142.»] 

4.  Waters  and  Water  Courses  (J  75*) — Pol- 

imoN  op  Water- Injunction. 

An  appropriator  making  no  use  of  water 
below  another  appropriator's  dam  is  not  entitled 
to  an  injunction  restraining  the  other  from  pol- 
luting the  water  by  allowing  sheep  to  go  into  it. 

[E3d.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f  66;  Dec.  Dig.  { 
75.*] 

6.  Injunction  (8  260*V— Wronofdi,  Irjuno- 
TiON— Recovery  by  Cross-Complaint. 
Damages  from  the  issuance  of  a  temporary 
Injunction  cannot  be  recovered  in   the  injunc- 
tion suit  by  cross-complaint. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {  608;   Dec.  Dig.  (  260.*] 

Appeal  from  District  Court,  Yavapai  Coun- 
ty; before  Justice  Richard  B.  Sloan. 

Action  by  Albert  M.  Jones  against  J.  W. 
Sullivan.  Froin  a  decree  granting  a  tempo- 
rary injunction,  defendant  appeals.  Modi- 
fled  and  affirmed. 

Ross  &  O'SuIllvan,  for  appellant  Reese 
M.  Ling,  for  appellee. 

CAMPBELL,  J.  Appellee,  as  plaintiff  be- 
low, by  Ms  complaint  In  tbls  action  alleged 
an  appropriation  of  all  of  the  surplus  and 
flood  water  carried  by  what  Is  described  as 
a,  gulch  or  wash,  baring  its  head  or  source 
In  the  vicinity  of  Table  Mountain,  in  Yava- 
pai county.    He  further  alleges  that,  to  Im- 


pound the  said  surplus  and  flood  water,  he 
had  constructed  a  dam  across  said  gulch  or 
wash,  and  that  the  defendant  was  construct- 
ing a  dam  some  two  miles  above,  which  would 
prevent  the  water  reaching  plaintiff's  dam, 
and  In  such  a  manner  that  it  would  be  a 
menace  to  plaintUTB  dam  In  the  event  of 
heavy  rains  falling  above  It  causing  It  to 
break,  and  permitting  a  large  quantity  of 
water  suddenly  to  be  thrown  against  plain- 
tiff's dam.  An  injunction  was  prayed  for, 
and  it  was  further  asked  that  the  plaintiff 
be  decreed  entitled  to  the  water  carried  by 
the  gulch  or  wash.  A  temporary  injunction 
was  Issued,  restraining  the  defendant  from 
constructing  his  dam,  which  injunction  short- 
ly thereafter  was  modified  so  as  to  permit 
the  defendant  to  proceed  with  the  construc- 
tion under  certain  conditions.  In  his  an- 
swer, the  defendant  alleges  an  appropriation 
of  the  surplus  and  flood  waters  of  the  gulch 
or  wash  at  a  time  prior  to  plaintiff's  appro- 
priation; that  he  had  constructed  a  dam 
which,  by  reason  of  heavy  floods,  had  been 
partially  destroyed;  and  that  he  was  engag- 
ed In  reconstructing  It  By  way  of  cross- 
complaint,  he  alleges  that  prior  to  the  plain- 
tiff's appropriation  he  appropriated  all  of 
the  flood  waters  of  a  creek  Into  which  the 
gulch  or  wash  In  which  plaintiff's  dam  Is 
situated  empties,  and  had  constructed  a  dam 
some  miles  below  plaintiff's  dam,  to  Impound 
the  waters;  that  about  three  years  before 
plaintiff  built  his  dam  defendant's  lower 
dam  was  destroyed  by  floods,  and  has  not 
yet  been  rebuilt,  but  that  he  has  not  aban- 
doned his  rights,  and  expects  to  reconstruct 
his  said  dam,  and  Impound  and  use  the  wa- 
ters. He  asks  that  the  court  decree  him  en- 
titled to  all  of  the  water  carried  by  the  gulch. 

As  a  second  cause  of  action,  by  way  of 
cross-complaint,  the  defendant  alleges  that 
the  plaintiff  waters  several  thousand  sheep 
at  his  dam,  and  that  the  sheep  are  permitted 
to  go  into  the  water,  and  that  they  so  pol- 
lute the  water  as  to  render  that  which  flows' 
to  defendant's  lower  dam  unfit  for  his  use. 
He  asks  the  court  to  decree  that  the  act  of 
plaintiff  In  permitting  the  pollution  of  the 
water  constitutes  a  nuisance,  and  that  he  be 
enjoined  from  so  permitting  the  water  to  be 
polluted. 

As  a  third  cause  of  action,  by  way  of 
cross-complaint,  he  alleges  that  by  reason  of 
the  wrongful  suing  out  of  the  Injunction  he 
has  been  damaged  in  the  sum  of  $150. 

At  the  trial  the  evidence  disclosed  the 
facts  relative  to  the  plaintifTs  dam.  and  the 
defendant's  upper  dam,  to  be  substantially 
as  above  set  forth.  It  also  appears  that  there 
is  no  permanent  flow  of  water  In  the  gulch 
or  creek  in  which  the  dams  are  situated: 
that  when  heavy  rains  come  the  surface  wa- 
ter Is  rapidly  carried  from  the  mountains 
through  gulches  or  washes,  and  the  floods 
at   times   assume   considerable   proportions; 
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tbat  none  ot  the  dams,  nor  all  of  them  to- 
getber,  are  sufficient  to  impound  all  of  the 
water  which  is  likely  to  flow  agaluiBt  them 
In  flood  seasons;  that,  when  the'  rains  are 
light,  the  lower  dam  of  defendant,  when 
properly  repaired,  will  Impound  all  the  wa- 
ter that  gathers  in  the  gulch  between  it  and 
his  upper  dam;  and  that  the  water  impound- 
ed by  the  seyeral  dams  is  principally  used 
for  the  watering  of  sheep  and  cattle. 

It  is  apparent  that  appellant  is  entitled  to 
maintain  his  upper  dam  and  impound  so 
much  of  the  water  falling  above  it  as  he  re- 
quires for  beneficial  purposes.  It  is  further 
apparent  that  he  should  maintain  his  dam  in 
such  a  manner  as  to  permit  so  much  of  the 
water  as  he  does  not  require  for  his  uses  to 
pass  to  appellee,  and  to  construct  it  with 
reasonable  care,  so  as  not  to  endanger  ap- 
pellee's dam.  The  trial  court  so  decreed. 
The  court,  howe-rer,  refused  to  make  any 
findings  of  fact  relative  to  the  rights  of  the 
parties  to  the  water  which,  without  plain- 
tiff's dam,  would  flow  to  appellant's  lower 
dam,  since  appellant  is  not  using  it,  and  for 
a  number  of  years  has  not  made  any  use  of 
the  water;  and  refused,  also,  to  decree  any 
relief  against  the  alleged  nuisance.  Of  the 
oonrt's  action  la  these  respects  appellant 
complains. 

We  do  not  think  the  court  erred  In  refus- 
ing to  attempt  to  adjust  the  rights  of  the 
parties  growing  out  of  the  appropriation,  by 
the  appellant,  of  water  to  be  impounded  by 
his  lower  dam.  At  the  time  appellee  initiat- 
ed his  rights,  appellant  was  making  no  use 
of  the  water  fiowing  to  his  lower  dam,  nor 
bad  he  reconstructed  bis  dam  at  the  time  of 
the  trial.  From  the  testimony  In  the  case 
It  cannot  be  said  that  he  has  abandoned  his 
rights  to  use  the  water,  but  further  failure 
to  use  it  may  entail  that  result.  It  was  not 
practicable  for  the  court  to  fix  a  time  within 
which  he  should  resume  its  use  or  suffer  its 
loss,  because  of  the  many  circumstances  that 
may  arise  In  connection  with  the  rebuilding 
and  maintenance  of  the  dam  In  the  moun- 
tainous country  where  it  Is  situated.  The 
mere  fact  that  by  his  notice  of  appropriation 
he  sought  to  appropriate  all  of  the  flood  wa- 
ters of  the  stream  does  not  entitle  the  ap- 
pellant to  relief  against  the  appellee.  To 
make  his  appropriation  effectual,  be  must 
make  use  of  the  water  within  a  reasonable 
time.  He  may  then  be  protected  only  to  the 
extent  that  he  makes  a  beneficial  use  of  the 
water.  Whenever  there  is  water  in  excess 
of  his  needs,  others  may  appropriate  it. 

It  is  somewhat  speculative  whether  the 
maintenance  of  appellee's  dam  will  Injure 
appellant,  and,  if  so,  to  what  extent  it  will 
injure  him.  There  may  be  sufficient  for  his 
uses,  without  that  which  appellee  impounds. 
All  of  these  matters  can  be  satisfactorily  de- 
termined only  when  the  lower  dam  is  recon- 
structed. It  may  then  be  necessary  for  the 
court  to  formulate  rules,  and  perhaps  ap- 


point a  commissioner  to  see  to  their  enjForce- 
ment,  governing  the  conduct  of  the  parties 
In  connection  with  the  conservation  of  the 
waters.  The  Impounding  and  use  of  flood 
waters  in  this  territory  is  so  Important  to 
its  prosperity  that  too  much  care  cannot  be 
exercised  in  safeguarding  the  rights  of  all 
who  seek  to  make  a  beneficial  use  of  such 
waters. 

From  the  testimony  before  the  court,  and 
under  the  circumstances  disclosed,  it  would 
be  impracticable  so  to  frame  a  decree  at  this 
time  as  to  do  exact  justice  between  the  par- 
ties. Therefore  it  was  more  equitable  to  re- 
fuse to  attempt  to  adjudge  the  rights  of  the 
parties  until  such  time  as  appellant  was 
ready  to  make  use  of  any  rights  he  may 
have  in  the  premises. 

Since  the  appellant  is  now  making  no  use 
of  the  water,  he  is  not  enUtied  to  a  decree 
restraining  appellee  from  polluting  the  wa- 
ter. We  express  no  opinion  as  to  the  merits 
of  this  branch  of  the  case  were  he  making 
use  of  the  water. 

It  appears  that  during  the  pendency  of  the 
suit  an  injunction  was  obtained  by  appellant 
against  the  appellee,  which  injunction  was 
subsequently  modified  by  the  trial  court  At 
the  trial  both  parties  sought  to  prove  dam- 
ages by  reason  of  the  wrongful  Issuance  of 
the  Injunctions,  although'  appellee  had  no 
pleadings  alleging  damages.  The  decree  gives 
neither  party  damages.  Appellant  complains 
because  the  trial  court  found  that  he  had 
sustained  no  damages.  We  think  the  testi- 
mony in  the  record  does  disclose  that  dam- 
ages were  sustained  by  appellant  by  rea- 
son of  the  Issuance  of  the  injunction,  but 
we  do  not  think  that  such  damages  may  be 
recovered  by  way  of  cross-complaint  We 
held,  in  Buggeln  v.  Cameron,  90  Pac  324. 
that  damages  suffered  by  reason  of  the 
wrongful  Issuance  of  an  injunction  might  be 
recovered  In  the  injunction  suit  upon  proper 
supplemental  pleadings  and  notice  to  the 
sureties  upon  the  injunction  bond.  Until 
the  court  has  passed  upon  the  merits  of  the 
case,  It  is  not  made  to  appear  that  the  in- 
junction was  wrongrfijlly  issued.  Upon  ren- 
dering judgment  upon  that  issue,  the  court 
may  hold  the  case  open  for  the  purpose  of 
assessing  damages,  permit  proper  supple- 
mental pleadings  to  be  filed,  and,  upon  such 
reasonable  notice  to  the  sureties  as  It  may 
direct,  try  and  determine  the  question  of 
damages  upon  the  issues  raised  by  the  sup- 
plemental pleadings;  or,  if  the  Injunction 
bond  is  so  conditioned  as  to  permit  may 
leave  the  party  to  recover  his  damages  In  a 
separate  action  upon  the  bond. 

The  decree  of  the  district  court  Is  amend- 
ed to  show  the  several  cross-complaints  of 
appellant  dismissed  without  prejudice,  and, 
as  80  modified,  is  affirmed. 

KENT,  G.  J.,  and  DOAN.  LEWIS,  and 
D0E3,  JJ.,  concur. 
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(U  Ariz.  268) 

HAtXiADAY  et  al.  t.  HALL  et  al. 
(Supreme  Court  of   Arizona.     April  2,   IMO.) 

Appeal  and  Brror  (§  381*)— Bond — Justifi- 
cation —  Stattttoet  Pbovibiows — Failvsk 
TO  OoKPLT— Dismissal. 

Civ.  Code  1001,  par.  1516,  providing  that 
a  bond  on  appeal  shall  be  of  no  effect,  unless 
accompanied  by  an  affidavit  of  justification  of 
each  of  the  sureties,  etc.,  is  mandatory,  and 
where  the  sureties  did  not  justify  in  accordance 
therewith,  or  at  all,  the  appellate  court  acquired 
no  jurisdiction. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  D^.  K  2029-2035;  Dec.  Dig.  f 
381.»] 

Appeal  from  District  Court,  Ynma  County ; 
before  Justice  John  H.  Campbell. 

Action  between  W.  D.  Halladay  and  ai\- 
other  and  M.  B.  Hall  and  another.  From  the 
Judgment,  W.  D.  Halladay  and  another  ap- 
peal.    Appeal  dismissed. 

Wupperman  &  Wupperman  and  H.  J.  For- 
gy,  for  appellants.  Fred  L.  Ingraham,  for 
appellees. 

PER  CURIAM.  This  case  must  be  dis- 
missed, for  the  reason  that  the  sureties  upon 
the  appeal  bond  have  not  justified  In  ac- 
cordance with  the  requirements  of  paragraph 
1516  of  the  Revised  Statutes  of  1901,  or  at 
all.  This  statute  Is  mandatory.  This  conrt 
lias,  therefore,  acquired  no  Jurisdiction.  Mc- 
Donald V.  Ellis,  4  Ariz.  189,  36  Pac.  87. 

The  appeal  is  dismissed. 

CAMPBELL,  J„  not  Bitting. 


(13  Axiz.  p&l 

TOLAND  y.  BOARD  OF   SUP'RS  OP  CO- 
CHISE COUNTY. 
(Supreme  Court  of  Arizona.     April  2,  1910.) 

IHTOXICATINQ   laoUOBS  (S   66*)  —  LlCENSM — 

Applications — Consent  of  Owners. 

Civ.  Code  1901,  pars.  2874,  2875,  requiring 
the  applicant  for  a  liquor  license  to  file  the  writ- 
ten consent  of  the  owners  of  a  majority  of  the 
real  estate  located  within  a  radius  of  three  miles 
from  the  point  where  the  saloon  is  to  be  conduct- 
ed, etc.,  do  not  apply  where  the  saloon  is  to  l>e 
conducted  within  an  unincorporated  town  hav- 
ing a  population  of  more  than  500  inhabitants. 
.  [Ed.  Note. — For  other  cases,  see  Intoxicating 
UquoiB,  Cent  Dig.  §  G6;  Dec.  Dig.  (  66.*] 

Application  for  mandamus  by  J.  T.  To- 
land,  against  the  Board  of  Supervisors  of 
Cochise  County,  composed  of  O.  J.  McCabe 
and  others,  to  compel  the  Issuance  of  a  liq- 
uor license.  Demurrer  overruled,  and  alter- 
native writ  Issued. 

Ncale  &  Sutter,  for  petitioner.  John  B. 
Wright,  Atty.  Gen.,  for  respondent 

*PEJR  CURIAM.  The  demurrer  to  the  ap- 
plication for  a  writ  of  mandamus  In  this 
matter  raises  the  question  whether  para- 
graph 2874  of  the  Revised  Statutes  of  the 
territory   of   Arizona    is    applicable.     The 


board  of  supervisors,  according  to  the  alle- 
gations of  the  petition,  refused  to  consent 
to  the  Issuance  of  a  license  to  the  petitioner 
on  the  ground  that  the  saloon  for  which  the 
petitioner  desired  a  license  was  situated 
within  the  unincorporated  town  of  Lowell, 
and  within  one  mile  of  the  corporate  limits 
of  the  city  of  Bisbee,  and  that  the  petitioner 
had  failed  to  file  with  the  clerk  of  the  board 
of  supervisors  the  written  consent  of  the 
owners  of  a  majority  of  the  real  estate  lo- 
cated within  a  radius  of  three  miles  from 
the  i)oInt  where  such  saloon  Is  to  be  conduct- 
ed, as  provided  In  paragraph  2875  of  the  Re- 
vised Statutes.  A  majority  of  the  court  are 
of  the  opinion  that  these  provisions  of  the 
statute  do  not  apply,  for  the  reason  that  the 
saloon  was  within  the  limits  of  a  town  hav- 
ing a  population  of  more  than  500  inhabi- 
tants. The  board  of  supervisors,  therefore, 
had  no  authority  to  withhold  the  consent  for 
the  license  solely  upon  the  ground  of  non- 
compliance with  such  law.  The  demurrer 
that  has  been  Interposed  Is  overruled. 

As,  however,  there  may  exist  other  reasons 
for  the  refusal  to  consent  to  the  Issuance  of 
such  license,  properly  cognizable  by  the  board 
of  supervisors,  and  within  their  discretion, 
we  do  not  at  this  time  order  that  a  peremp- 
tory writ  of  mandamus  Issue  as  prayed  for 
in  the  petition;  but  the  order  will  be  that 
an  alternative  writ  of  mandamus  Issue,  re- 
turnable at  the  next  sitting  of  this  court,  re- 
quiring the  respondent  to  consent  to  the  Is- 
suance of  the  license  prayed  for,  or  show 
cause  at  that  time  why  such  consent  should 
not  be  given.  If  other  grounds  within  the  dis- 
cretion of  the  board  exist  for  the  refusal  so 
to  grant  such  consent. 


(13  Ariz.  236} 
MEADE  v.  DEMUND. 
(Supreme  Ck>urt  of  Arizona.    April  2,  1910.) 

1.  Appeal  and  Error  (§  591*)— Tbanscbipt 
OF  Rbpobteb'b  Notes— Sobstitution  fob 
Abstract. 

The  transcript  of  the  reporter's  notes  does 
not  serve  the  purpose  of  the  printed  abstract  on 
appeal,  required  by  Supreme  Court  rule  1  (71 
Pac.  vi). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  2616,  2617;  Dec.  Dig.  f 
501.*] 

2.  Appeal  and  Error  (f  592*) — Dibuibsal  of 
Appeal— Absence  6f  Abbxbact  and  Suffi- 
cient Assignments. 

In  absence  of  a  printed  abstract  required 
by  Supreme  Conrt  rule  1  (71  Pac.  vi),  and  suf- 
ficient assignments  of  error,  an  appeal  will  be 
dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2618-2620;  Dec.  Dig.  i 
502.*] 

Appeal  from  District  Court,  Yuma  County ; 
before  Justice  John  H.  Campbell. 

Action  between  Jennie  Meade  and  A  L 
Demund.  From  a  Judgment  In  favor  of  the 
latter,  the  former  appeals.    Appeal  dismissed. 
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Wapperman  &  Wupperman  and  Thomaa  D. 
Molloy,  for  appellant  Clement  H.  Oolenum 
and  C.  H.  Brown,  for  appellee. 

PER  cnRIAM.  In  this  cause  tbe  appel- 
lant has  failed  to  file  the  printed  abstract 
required  by  rule  1  of  this  court  (71  Pac  t1). 
The  transcript  of  the  reporter's  notes  does 
not  serve  the  purpose  of  the  abstract  requir- 
ed by  the  rule.  The  purpose  of  the  abstract 
la  to  enable  each  of  the  Justices  sitting  to 
have  a  copy  of  the  record  before  him,  and 
the  requirement  of  the  rule  must  be  com- 
plied with.  Furthermore,  none  of  the  as- 
signments of  error  is  sufficiently  alleged. 

The  appeal  is  dismissed. 

CAMPBELL^  J.,  not  sitting. 


(U  Ariz.  144) 

ATCHISON,  T.  &   S.   F.   RT.  CO.  ▼. 

COFFIN  et  al. 

(Supreme  Court  of  Arizona.    April  2,  1910.) 

1.  Cabriers    (I   218*)  —  Cabriaoe   of   Lite 
Stock— NoTicB  of  Claim  of  Loss— Valid- 

ITT. 

A  stipulation  in  a  contract  for  the  ship- 
ment of  live  stock,  made  in  consideration  of  a 
reduced  rate,  requiring  written  notice  by  the 
shipper  to  some  officer  of  the  company  or  to 
the  nearest  station  agent  of  the  initial  or  deliv- 
ering carrier,  before  the  stock  are  removed  or 
mingled  with  other  stock,  of  any  claim  for  loss 
or  damage  en  route,  is  reasonable  and  valid  in 
absence  of  a  showing  that  it  works  hardship  in 
tbe  particular  case. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §1  938,  947;    Dec.  Dig.  §  2ia*] 

2.  Oabriebs    (§   227*)  —  Carriage    of    Live 
Stock- Actions  fob  Lobs— Complaint— Ax- 

IXGINQ   PERFOBUANCE    OF   CONDITIONS    PRE- 
CEDENT—NOTICE  OF  Cladc  of  Injubt. 

Since  a  stipulation  In  a  contract  for  the 
carriage  of  live  stock,  requiring  notice  of  claim 
of  loss  to  be  given  the  carrier  before  the  stock 
are  removed  or  mingled,  is  valid  if  reasonable 
in  the  particular  case,  in  an  action  against  the 
carrier  for  loss  en  route,  the  complaint  should 
allege  tbe  giving  of  such  notice  if  the  stipulation 
is  not  invalid  as  a  matter  of  law,  or  allege  facts 
showing  that  it  would  work  hardship  in  the 
-particular  case  so  as  to  excuse  nonperformance. 
[EJd.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {  953;    Dec  Dig.  g  227.*] 

Appeal  from  District  Court  Tavapai  Coun- 
ty ;  before  Justice  Eldward  M.  Doe. 

Action  by  6.  H.  Coffin  and  another,  part- 
ners as  Bayless  &  Coffin,  against  the  Atchi- 
son, Topeka  &  Santa  FS  Railway  Company. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.  Reversed  and  remanded  with  in- 
structions to  sustain  demurrer  to  complaint 

Paul  Burks  and  John  M.  Ross  (E.  W. 
Camp,  of  counsel),  for  appellant.  E.  S. 
Clark,  J.  SI  Russell,  and  H.  H.  Llnney,  for 
appellees. 

CAMPBEXL,  J.  This  action  was  brought 
to  recover  damages  alleged  to  have  been  caus- 
ed by  the  negligence  of  the  railroad  compa- 


ny in  transporting  sheep  from  Del  Rio,  Ariz., 
to  Kansas  Cnty,  Mo.  The  complaint  sets 
forth  that  the  sheep  were  transported  ac- 
cording to  the  terms  of  a  bill  of  lading,  a 
copy  of  which  is  attached  to  the  complaint 
and  made  a  part  thereof.  The  instrument  so 
attached  is  a  special  shipping  contract  which 
recites  that  the  shipper  assents  to  Its  terms 
in  order  to  obtain  the  lower  of  two  rates, 
and  is  signed  by  the  consignor.  The  eighth 
clause  of  this  contract  provides:  "In  order 
that  any  loss  or  damage  to  be  claimed  by  the 
shipper  may  be  fully  and  fairly  Investigated 
and  the  fact  and  nature  of  such  claim  or  loss 
preserved  beyond  dispute  and  by  tbe  best 
evidence,  it  is  agreed  that  as  a  condition  pre- 
cedent to  his  right  to  recover  any  damages 
for  any  loss  or  injury  to  his  said  stock  dur- 
ing the  transportation  thereof,  or  at  any 
place  or  places  where  the  same  may  be  un- 
loaded or  loaded  for  any  purpose  on  tbe 
company's  road,  or  previous  to  the  loading 
thereof  for  shipment  the  shipper  or  his  agent 
in  charge  of  the  stock  will  give  notice  In 
writing  of  his  claim  therefor  to  some  officer 
of  said  company,  or  to  the  nearest  station 
agent  or,  if  delivered  to  consignee  at  a 
point  beyond  the  company's  road,  to  tha 
nearest  station  agent  of  tbe  last  carrier  mak- 
ing such  delivery,  before  such  stock  shall 
have  been  removed  from  the  place  of  destina- 
tion above  mentioned,  or  from  the  place  of 
the  delivery  of  the  same  to  the  consignee,  and 
before  such  stock  shall  have  been  slaughter- 
ed or  Intermingled  with  other  stock,  and  will 
not  move  such  stock  from  such  station  or 
stockyards  until  the  expiration  of  three  hours 
after  the  giving  of  such  notice;  and  a  fail- 
ure to  comply  in  every  respect  With  tbe 
terms  of  this  clause  shall  be  a  complete  bar 
to  any  recovery  of  any  and  all  such  damagea 
*    •    *» 

The  complaint  does  not  allege  any  notice 
of  loss  or  injury  to  tbe  sheep  given  prior  to 
the  time  they  were  Intermingled  with  otber 
stock.  The  defendant  demurred  to  the  com- 
plaint upon  the  ground,  among  others,  that  It 
appeared  therefrom  that  the  giving  of  notice 
under  tbe  eighth  clause  of  tbe  contract  sued 
upon  was  a  condition  precedent  to  tbe  main- 
tenance of  plaintiff's  action,  and  the  giving 
of  such  notice  should  therefore  be  alleged. 
The  demurrer  was  overruled.  The  case  went 
to  trial,  and  at  the  close  of  plalntUTs  evi- 
dence, notice  not  having  been  proven,  the 
defendant  moved  the  court  to  direct  a  verdict 
in  Its  favor.  This  motion  was  denied.  Tbe 
court  was  then  asked  to  instruct  tbe  Jury 
that  such  notice  was  necessary,  and  that  un- 
less It  was  shown  to  have  been  given  they 
must  find  for  tbe  defendant  The  court  de- 
clined to  give  this  instruction.  A  verdict  was 
returned  in  favor  of  the  plaintiff,  and  from 
the  Judgment  entered  thereon,  and  from  the 
ruling  of  the  court  denying  a  new  trial,  thisi 
appeal  Is  brought. 
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The  assignments  of  error  requiring  our  at- 
tention raise  the  question  as  to  the  neceaaltj 
of  pleading  and  proving  ttie  notice  required 
by  the  eighth  clause  of  the  contract  The 
trial  court,  It  appears,  held  the  stipulation 
contained  in  this  clause  to  be  unreasonable. 
The  action  is  brought  upon  the  contract 
The  performance  of  the  condition  la  not  al- 
leged, nor  Is  any  excuse  shown  for  nonper- 
formance. If  It  may  be  said  as  a  matter  of 
law  that  the  stipulation  Is  Invalid,  It  Is  not 
necessary  that  the  complaint  should  contain 
the  allegations  Indicated,  but  If  it  may  not  be 
so  said,  then  It  would  seem  logically  to  follow 
that  where,  as  here,  the  action  is  based  upon 
the  special  contract  the  complaint  should 
either  show  performance  or  excuse  for  non- 
performance. World's  Fair  Mining  Co.  T. 
Powers  (Aria.)  100  Pac.  957.  Authority  Is  not 
lacking  upon  the  precise  point  here  Involved. 
"If  the  stipulation  la  valid,  then  the  giving 
of  notice  in  accordance  with  its  requirements 
is  a  condition  precedent  to  recovery  by  the 
owner,  and  compliance  or  excuse  for  non- 
compliance should  be  alleged."    6  Oyc.  006. 

In  Case  v.  Railroad  Co.,  11  Ind.  App.  517, 
39  N.  E.  426,  where  a  stipulation  to  give  no- 
tice was  Involved;  it  is  said:  "That  such  a 
provision  as  we  are  considering,  where  rea- 
sonable, must  be  regarded  as  a  condition 
precedent,  performance  of  which  must  be 
alleged  to  make  the  complaint  good,  was  de- 
cided In  ESxpress  Co.  v.  Harris,  51  Ind.  127, 
followed  by  this  court  in  Railroad  Co.  v. 
Widman,  &  Ind.  App.  190,  36  N.  EL  370.  To 
the  same  effect  is  Railroad  Ob.  v.  Slmms,  18 
111.  App.  68." 

In  Metropolitan  Trust  Oo.  y.  Railroad  Co. 
(C.  C.)  lOT  Fed.  628»  the  court  had  under 
consideration  a  stipulation  In  a  shipping 
contract,  providing  for  notice  of  damage. 
The  court  says:  "In  the  complaint  there  is 
no  allegation  that  the  petitioner  made  a 
claim  in  writing,  verified  by  affidavit,  and 
delivered  the  same  to  some  proper  officer  or 
agent  of  the  receiver,  Hunt  Nor  does  the 
complaint  show  any  waiver  or  excuse  for  a 
failure  so  to  do.  An  averment  showing  the 
making  of  the  dalm  under  oath,  and  the  de- 
livery of  it  as  required  by  the  contract,  is  a 
condition  precedent,  and  is  necessary  to  con- 
stitute a  good  cause  of  action."  See,  also, 
Osterhoudt  v.  Southern  Pacific  Co.,  47  App. 
Dlv.  146t  6Z  N.  X.  Supp.  134,  Kalina  v.  Rail- 
road Co.,  69  Kan.  172,  76  Pac.  438,  A.,  T.  & 
S.  F.  Ry.  Co.  V.  Means,  71  Kan.  845,  80  Pac. 
604,  and  St.  Louis  &  8.  F.  By.  Co.  v.  Fearce, 
82  Ark.  353,  101  S.  W.  760,  118  Am.  St  Rep. 
75. 

Stipulations  In  shipping  contracts,  requir- 
ing notice  to  be  given  of  loss  or  damage  to 
live  stock  before  permitting  the  stock  to  be 
intermingled  with  other  stoclc,  have  been  up- 
lield  as  reasonable  in  cases  too  numerous  to 
cite  here.  They  have  been  collected  In  ex- 
haustive notes  in  the  ninth  and  fourteenth 
Tolumes  of  the  American  and  Elngllsh  Anno- 
tated Cases,  at  pages  17  and  416,  respecUve- 
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ly.  In  some  states,  such  stipulations  have 
been  held  Invalid  as  an  attempt  upon  the 
part  of  the  carrier  to  limit  Its  common-law 
liability.  There  are  cases  in  which  particu- 
lar stipulations.  Involving  uncertainty  as  to 
the  agent  of  the  company  to  whom  notice 
was  to  be  given,  have  been  held  unreasona- 
ble; and,  generally,  where  to  give  effect  to 
the  stipulation  would  serve  to  work  a  hard- 
ship upon  the  shipper,  it  is  held  inapplicable. 
Many  of  the  cases  cited  by  appellee  are  of 
the  character  first  indicated.  But  it  has  been 
held  by  the  Supreme  Court  of  the  United 
States,  by  whose  views  upon  the  subject  we 
are  bound,  that  stipulations  requiring  notice 
of  damage  do  not  limit  the  common-law  lia- 
bility of  the  carrier,  and,  when  reasonable, 
are  valid.  Express  Co.  v.  Cbldwell,  21 
WaU.  264,  22  L.  Ed.  566;  The  Queen  of  the 
Pacific,  180  U.  S.  49,  21  Sup.  Ct  278,  45  L. 
Ed.  419.  By  the  great  weight  of  authority 
such  a  stipulation  as  the  one  involved  bi 
this  case  is  held  to  be  reasonable,  in  the  ab- 
sence of  a  showing  that  in  the  particular 
case  it  serves  to  work  a  hardship.  In  the 
Queen  of  the  Pacific,  supra,  the  court  say: 
"The  question  is  whether,  tmder  the  circum- 
stances of  the  particular  case,  the  require- 
ment be  a  reasonable  one  or  not"  Again,  in 
discussing  an  opinion  of  the  Supreme  Court 
of  Texas,  in  which  that  court  held  a  stipula- 
tion unreasonable,  it  is  said:  "The  court 
seemed  to  assume  that  the  stipulation  impos- 
ed a  restriction  which  in  many  cases  would 
deny  a  right  of  action,  and  thereby  permit 
the  carrier  to  contract  against  his  negligence, 
which  la  never  allowed.  The  opinion  seems 
to  have  gone  off  upon  the  point  that,  while 
the  notice  as  applied  to  the  facts  might  have 
been  reasonable,  it  would  be  unreasonable 
when  applied  to  a  different  state  of  facta. 
It  is  unnecessary  to  say  that  if,  under  the 
circumstances  of  a  particular  case,  the  stip- 
ulation were  unreasonable,  or  worked  a  man- 
ifest injustice  to  the  libelants,  we  should 
not  give  it  effect" 

The  purpose  of  the  stipulation  Is  to  pre- 
vent fraud  upon  the  carrier,  to  enable  the 
carrier  to  investigate  the  claim  of  the  ship- 
per, and,  if  proper,  to  adjust  it  at  once.  As 
Is  said  in  Owen  v.  Railroad  Co.,  87  Ky.  628, 
&  S.  W.  698:  "If  executed  in  good  faith,  this 
stipulation  must  result  in  a  benefit  to  both 
the  owner  of  the  stock  and  the  carrier." 

It  follows  that  a  stipulation  which  Is  not 
Inherently  unreasonable,  but  which  is  unrea- 
sonable when  applied  to  a  certain  state  of 
facts,  should  be  met  ih  the  complaint  by  a 
recital  of  those  facts  which  would  make  its 
application  to  the  case  unreasonable,  as  an 
excuse  for  nonperformance;  and,  In  the  ab- 
sence of  such  a  statement  of  facts,  the  com- 
plaint should  be  held  bad.  We  are  of  the 
opinion  that  the  court  erred  In  overruling 
the  demurrer  to  the  complaint  in  this  case. 
The  Judgment  of  the  trial  court  is  therefore 
reversed,  and  the  case  Is  remanded  to  the 
district  court,  with  instructions  to  sustain 
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tbe  demurrer;  costs  In  botb  courts  to  be  paid 
by  appellees. 

KENT,  C.  J.,  and  LEWIS,  J.,  concur. 
DOAN,  J.,  did  not  participate  In  tbe  decision 
of  tbls  case. 

(U  Ariz.   266) 

VERONDA  &  RICOLETTO  t.  DOWDY. 
(Supreme  Court  of  Arizona.    April  2,  1910.) 

1.  Mines  and  Minebals  (S  38*)  —  AoyEBSE 
Claims— Description  of  Pbopertt. 

In  ejectment  to  recover  a  mining  claim,  tlie 
complaint,  alleging  ownership  of  the  claim,  sub- 
ject to  the  paramount  title  of  the  United  States;, 
properly  describing  it  by  name,  giving  the  min- 
ing district,  the  county  and  terntory  where  lo- 
cated, and  the  book  and  page  where  tbe  location 
notice  thereof  is  recorded  in  tbe  office  of  tbe 
county  recorder,  sufficiently  describes  the  claim, 
under  the  express  provieions  of  Civ.  Code  1901, 
par.  3249. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  {  3a*] 

2.  Mines  and  Minerals  (§  88*)  —  Adverse 
Claims — Description  of  Pbopebtt. 

A  general  description  being  sufficient,  such 
a  description  is  not  defective  oecause  portions 
of  the  claim  alleged  to  be  unlawfully  withheld 
are  described  as  "lots  1  and  3  in  block  B  and 
lot  3  in  block  A"  of  the  claim,  though  there  be 
no  such  legal  subdivisions  of  a  mining  claim. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
MineraI^  Dec  Dig.  {  3&*] 

3.  Mines  and  Minerals  ({38*)  —  Adverse 
Claims— Description  of  Property. 

Where  premises  are  known  by  a  particular 
name  or  designation,  they  may  be  sufficiently 
described  by  such  name  or  desi^ation  in  a  com- 
plaint in  ejectment. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  {  88.*] 

4.  Mines  and  Minerals  (§  38*)  —  Adverse 
Claims. 

Where  one  has  made  a  valid  location  on 
public  land  after  discovery  of  mineral  thereon, 
mere  trespassers,  making  no  claim  to  the  ground 
under  the  public  land  laws,  cannot  oust  him  from 
possession  by  showing  that  tbe  land  is  more 
valuable  for  scnne  purpose  other  than  mining. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  {  38.*] 

Appeal  from  District  Coart,  Yavapai  Coun- 
ty; before  Justice  Richard  E.  Sloan. 

Action  by  3,  T.  Dowdy  against  Veronda  & 
Ricoletto.  Judgment  for  plaintiff,  and  de- 
fendants appeaV    Affirmed. 

Ross  &  O'Sulllvan,  for  appellants.  Robert 
E.  Morrison,  for  appellee. 

CAMPBELL,  J.  Appellee  located  a  placer 
mining  claim  .upon  the  unoccupied  public 
lailds  of  tbe  United  States.  Thereafter  ap- 
pellants moved  Into  and  occupied  some  build- 
ings situated  within  tbe  limits  of  the  claim. 
Tbls  action  of  ejectment  was  brought  to  re- 
cover possession  of  the  premises  and  for  rent 

Appellants  complain  of  the  overruling  of 
their  demurrer  to  the  complaint,  insisting 
that  the  description  of  the  property  Is  Insuf- 
ficient The  complaint  alleges  ownership  of 
the  mining  claim,  subject  to  the  paramount 


title  of  the  United  States,  properly  de- 
scribing It  by  name,  giving  the  mining  dis- 
trict, the  county  and  territory  where  situ- 
ated, and  the  book  and  page  where  the  loca- 
tion notice  thereof  Is  recorded  In  the  office 
of  the  county  recorder.  Tbls  Is  a  sufficient 
description  of  a  mining  claim.  Paragraph 
3249,  Rev.  St.  1901. 

The  particular  portions  of  the  claim,  tbe 
possession  of  which  Is  alleged  to  be  unlaw- 
fully withheld,  are  described  as  being  "lots 
1  and  3  in  block  B  and  lot  3  In  block  A"  of 
said  claim.  It  Is  contended  that,  there  be- 
ing no  such  legal  subdivisions  of  a  mlnhig 
claim,  the  description  of  tbe  premises  sought 
to  be  recovered  is  Insufficient  It  Is  sufflcl«it 
to  give  a  general  description  of  the  premises. 
Barclay  v.  Howell,  6  Pet  498,  8  L.  Ed.  477. 

Where  further  particular  description,  by 
designations  by  which  the  premises  are 
known  and  may  be  identified  by  proof,  are 
given,  It  benefits,  rather  than  prejudices,  the 
defendant  If  such  particular  description 
should  be  held  essential,  tbe  description  here 
given  Is  sufficient  since,  where  premises  are 
known  by  a  particular  name  or  designation, 
they  may  be  sufficiently  described  by  such 
name  or  designation.  Castro  v.  Gill,  5  Cal. 
40;  Doll  V.  FeUer,  16  Oal.  432;  Hildreth  v. 
White,  66  Cal.  549,  6  Pac.  454;  Beard  v. 
Federy,  3  Wall.  478,  18  L.  Ed.  88;  15  Oyt 
93.    The  demurrer  was  properly  overruled. 

Error  Is  assigned  that  the  trial  court  found 
against  appellants'  contention  that  the 
ground  covered  by  the  claim  does  not  con- 
tain valuable  mineral  deposits,  and  counsel 
cite  various  decisions  of  the  Land  D^art- 
ment  and  of  the  courts  bearing  upon  the 
rights  of  a  mineral  claimant  as  against  per- 
sons claiming  the  land  for  other  purposes. 
The  authorities  cited  have  no  application  to 
the  facts  of  this  case,  but  are  confined  to 
the  rights  of  claimants  of  different  classes 
claiming  under  the  public  land  laws.  Ap- 
pellee made  a  valid  location,  after  a  discov- 
ery of  mineral.  Tbe  appellants,  being  mere 
trespassers,  making  no  claim  to  the  ground 
under  the  public  land  laws,  cannot  by  show- 
ing that  the  land  Is  more  valuable  for  some 
purpose  other  than  mining,  oust  him  from 


Tbe  judgment  of  the  district  court  la  af- 
firmed. 

KENT,   C.    J.,   and   DOAN,    LEWIS,   and 
DOE,  JJ.,  concur. 


(U  Ariz.  237) 
HICKS,  County  Treasurer,  et  aL  v.  KIU6- 
BAUM  (O'CONNELL,  Intervener). 

(Supreme  Court  of  Arizona.    April  2,  1910.) 

1.  Statutes  (SS  61,  174,  175,  181*)  —  Con- 
struction. 

Tbe  court  in  construing  a  statute  should 
aim  to  give  it  a  sensible  constmction,  and  such 


*For  otiier  cases  see  same  toplo  and  section  NUMBER  in  Dec.  &  Am.  Ulgi.  1907  to  date,  &  Reporter  Indezaa 
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as  will  effectuate  the  legislatlTe  intent,  and,  U 
possible,  ayoid  an  absurd  condoaion,  and  arold 
making  tlie  statute  invalid. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Gent  Dig.  {{  66,  234,  258;  Dec.  Dig.  |<  61,  174, 
175,  181.»] 

2.  Schools  and  School  Districts  (|  97*)— 
Bonds  —  Elections  —  Qualiukd  Votkbs  — 
"Taxpayeb  of  thb  Dibthict." 

Qv,  Code  1901,  par.  2182,  authorizing  In 
any  school  district  the  submission  to  the  '^x- 
payers  of  the  district"  the  question  of  the  is- 
suance of  bonds,  when  read,  as  it  must  be,  in 
connection  with  paragraph  2185,  providing  that 
the  election  shall  be  held,  except  as  otherwise 
provided  in  the  title,  in  conformit]r  with  the  gen- 
eral election  laws,  and  in  connection  with  para- 
graph 2186^  providing  that  the  money  for  the 
redemption  of  the  bonds  shall  be  raised  by  taxa- 
tion on  the  taxable  property  in  the  district,  and, 
in  connection  with  paragraph  2176,  making 
every  adult  person,  who  is  a  citizen  of  the  Unit- 
ed States,  and  who  has  been  a  resident  of  a 
school  district  for  30  days,  and  who  is.  a  parent 
or  guardian  of  a  child  of  school  age  residing  in 
the  district,  or  who  has  paid  a  tax  during  the 
preceding  year,  entitled  to  vote  at  any  school 
district  election,  etc.,  is  not  ambiguous  and  un- 
certain for  failing  to  provide  whether  taxpayers 
include  only  residents  of  the  district,  or  non- 
residents who  are  taxpayers,  and  the  persona 
qualified  to  vote  at  such  an  election  are  those 
possessing  the  qualifications  prescribed  in  para- 

fraph  2176,  and  the  phrase  "taxpayer  of  the 
iatrict"  is  limited  to  those  who  pay  taxes  on 
property  within  the  district,  and  the  paragraph 
so  construed  is  not  in  conflict  with  the  organic 
act  (Rev.  St.  U.  S.  1878,  {  1860),  relating  to 
the  qualifications  of  voters. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {  226;  Dec.  IHg.  { 
97.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6800,  6801.] 

3.  Schools  and  School  Distbicts  (8  97*)— 
Notice  of  Blkotion — Statutory  Rkquirk- 

KENTS. 

A  substantial  compliance  with  the  statute 

Srescribing  the  notice  of  an  election  is  all  that 
I  requireo. 

[Eld.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Gent.  Dig.  f  226;  Dec  Dig.  | 
97.»] 

4.  Schools  and  School  Districts  (|  97*)— 
Blectjokb— Notice— SuFFiciKNCT. 

Where  notices  of  an  election  in  a  school 
district  were  posted  in  three  public  places  in 
tbe  district,  and  by  publication  once  a  week  for 
three  weeks  in  a  newspaper,  there  was  a  sub- 
stantial compliance  with  CSv.  Code  1901,  par. 
2183,  providing  that  an  election  shall  be  called 
by  posting  notices  In  three  public  places,  and 
by  publication  in  a  newspaper  not  less  than  once 
a  week  for  three  successive  weeks ;  and  the 
fact  that  there  was  a  defective  publication  in 
another  newspaper  did  not  affect  the  validity 
of  the  election. 

[Ed.  Mote. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {  226 ;  Dec.  Dig.  S 
97.*] 

5.  Schools  and  School  Districts  (J  97*)— 
Elections— Statutes. 

Civ.  Code  1901,  par.  2184,  authorizing  the 
beard  of  supervisors  to  give  notice  of  a  school 
district  bond  election,  which  notice  shall  con- 
tain the  hours  during  the  day,  not  less  than  six, 
in  which  the  polls  will  be  open,  authorizes  the 
board  to  designate  the  hours  during  the  day  on 
whirh  the  election  shall  be  held,  without  regard 


to  the  general  election  laws,  or  to  tbe  law  re- 
lating to  the  elections  of  school  trustees. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  226;  Dec.  Dig.  | 
97.»1 

6.  Pleading  (|  34*)— Oonstbuctiow  of  Allb- 
OATioNB— "More   Than  One." 

An  allegation,  in  a  pleading  contesting  the 
validity  of  an  election  in  a  school  district,  au- 
thorizing the  issuance  of  bonds,  that  "more  than 
one"  person  voted  in  favor  of  the  bonds  who 
was  not  a  taxpayer  of  the  district  is  tantamount 
to  an  allegation  that  two  votes  were  cast  by 
persons  who  were  not  taxpayers  of  the  district. 
[E<d.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  {  84.»] 

7.  Elections  ({  289*)— "Votes  Cast." 

Blank  ballots  are  not  "votes  cast" 
[Ed.    Note.— For   other   cases,    see   Elections, 

Cent.  Dig.  I  218;    Dec  Dig.  §  239.* 
For  other  definitions,  see  Words  and  Phrases, 

vol.  8,  pp.  7360,  7361.] 

&  Schools  and  School  Districts  (f  97*)— 
Contests- Spoiled  Votes. 

A  complaint,  in  a  suit  to  contest  the  va- 
lidity of  a  school  district  election,  authorizing  the 
issuance  of  bonds,  which  alleges  the  number  of 
votes  cast,  of  which  four  were  "spoiled,"  re- 

Suires  the  deduction  of  the  spoilea  ballots  in 
etermining  the  number  of  votes  cast  for  and 
against  the  issuance  of  bonds,  for  the  word 
"spoiled"  in  the  complaint  must  be  construed  in 
the  light  of  Civ.  Code  1901,  par.  2340,  provid- 
ing that  spoiled  ballots  returned  by  a  voter  shall 
be   canceled. 

[Ed.  Note.— For  other  cases,  see  Sdiools  and 
School  Districts,  Dec.  Dig.  i  97.*] 

Appeal  from  District  Court,  Cocbise  eotin- 
ty;  before  Justice  Fletcher  M.  Doan. 

Action  by  J.  C.  Krigbaum  against  O.  W. 
Hicks,  as  County  Treasurer  of  Cochise  coun- 
ty, and  others,  constituting  the  board  of 
supervisors  of  the  county,  in  which  J.  M. 
O'Connell  intervened  and  prayed  for  the  re- 
lief prayed  for  by  plaintiff.  From,  a  Judg- 
ment granting  the  relief  prayed  for,  defend- 
ants appeal.    Reversed  and  remanded. 

The  Attorney  General,  for  appellants. 
Neale  &  Sutter  and  J.  M.  O'Connell,  for  ap- 
I>ellee3. 

LEWIS,  J.  This, is  an  appeal  from  a  judg- 
ment entered  In  favor  of  the  plaintUf  and 
tbe  intervener,  Joined  as  appellees,  against 
the  defendants  and  appellants,  enjoining  and 
restraining  the  defendant  C.  W.  Hicks,  as 
treasurer  of  Cocbise  county  from  delivering 
certain  bonds  of  school  district  No.  2  within 
said  county,  in  the  aggregate  sum  of  $92,000, 
to  tbe  purchaser  thereof,  and  enjoining  and 
restraining  the  defendants  C.  J.  McCabe,  J. 
J.  Bowen,  and  J.  Scheerer,  members  of  the 
board  of  supervisors  of  said  county,  from 
authorizing  such  delivery  or  proceeding  fur- 
ther with  tbe  Issuance,  sale,  or  delivery  of 
said  bonds,  and  from  the  further  levy  of 
any  taxes  for  the  payment  of  the  Interest 
or  redemption  of  said  bonds,  or  any  part 
thereof,  and  further  decreeing  said  bonds 
void.  J.  6.  Krigbaum,  one  of  the  appel- 
lees and  a  taxpayer  of  school  district  No.  D, 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  &  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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commenced  this  action  In  the  court  below  by 
bis  complaint,  praying  for  the  relief  subse- 
quently granted.  Thereafter  J.  M.  O'Con- 
nell,  also  a  taxpayer  of  the  district,  upon 
leare  granted  filed  his  complaint  in  interven- 
tion, praying  for  similar  relief.  To  these 
complaints  the  defendants  Interposed  gener- 
al demurrers,  which  demurrers  were  by 
the  trial  court  overruled,  and,  the  defend- 
ants electing  to  stand  thereon,  Judgment  was 
duly  entered  In  favor  of  the  plaintiff  and  In- 
tervener and  against  tbe  defendants.  The 
api)ellants  assign  error  in  the  .overruling  of 
the  general  demurrers  to  the  complaint,  and 
to  tbe  petition  In  intervention,  and  error  in 
rendering  Judgment  in  favor  of  the  com- 
plainant and  intervener. 

The  most  important  question  presented  is 
the  validity  of  paragraph  2182  of  the  Re- 
vised Statutes  of  1001,  under  which  the 
school  bond  election  at  which  these  bonds 
were  authorized  was  held.  It  reads:  "Sec. 
2182  (sec.  S3).  Tbe  board  of  trustees  of  any 
■diool  district,  may,  when  in  their  Judgment 
ft  is  advisable,  and  must  upon  petition  of 
a  majority  of  the  heads  of  families  resid- 
ing in  the  district,  call  an  election  and  sub- 
mit to  the  taxpayers  of  the  district  whether 
the  bonds  of  such  district  shall  be  Issued 
and  sold  for  the  purpose  of  raising  money 
for  purchasing  or  leasing  school  lots,  and 
for  building  one  or  more  school  houses,  and 
supplying  the  same  with  furniture,  neces- 
sary apparatus,  and  improving  the  grounds, 
and  for  liquidating  any  Indebtedness  al- 
ready incurred  for  such  purposes."  Appel- 
lees contend  that  this  statute  is  void  for  the 
reason  that,  by  the  use  of  the  phrase  "tax- 
payers of  tiie  district,"  it  permits  the  sub- 
mission of  tbe  question  to  persons  not  qual- 
ified to  vote  under  the  organic  act  (Rev.  St. 
U.  S.  1878,  {  1860),  irrespective  of  age,  rest- 
doice,  or  citizenship,  and  for  the  further 
reason  that  it  is  ambiguous  and  uncertain, 
in  that  it  does  not  appear  whether  taxpay- 
ers include  only  residents  of  the  district,  or 
whether  it  includes  nonresidents  who  are 
taxpayers  of  the  district,  or  whether  it  In- 
cludes residents  of  the  district  who  pay 
taxes  on  property  outside  the  district 

If  a  meaning  involving  the  conflict,  as  well 
as  the  absurdities  and  ambiguities  thus  sug- 
gested, must  be  adopted,  then'  the  law  is 
void.  We  should,  however,  hesitate  before 
accepting  such  an  interpretation,  and  en- 
deavor to  discover  an  alternative  consistent 
with  the  organic  act  and  in  Itself  reasonable. 
"It  must  not  be  lost  sight  of  that  the  atti- 
tude of  courts  is  not  one  of  hostility  to  acts 
whose  constitutionality  is  attacked.  On  the 
contrary,  all  the  presumptions  are  in  their 
favor,  and  courts  are  not  to  be  astute  in 
finding  or  sustaining  objections,"  In  re  Sug- 
ar Notch  Borough,  192  Pa.  353,  43  AU.  985. 
"Where  any  particular  construction  which  is 
given  to  an  act  leads  to  gross  injustice  or 
absurdity,  it  may  generally  be  said  that  there 
la  fault  in  the  construction,  and  that  such  an 


end  was  never  Intended  or  suspected  by  the 
framers  of  the  act"  Peckham,  J.  (dissent- 
ing), in  People  v.  Board,  etc.,  of  Onondaga 
County,  129  N.  T.  895,  445,  29  N.  ES.  327,  14 
L.  R.  A.  624.  "Nothing  is  better  settled  than 
that  statutes  should  receive  sensible  con- 
struction, such  as  will  effectuate  the  legisla- 
tive Intention,  and,  if  possible,  so  as  to  avoid 
an  unjust  or  an  absurd  conclusion."  Lau 
Ow  Bew  ▼.  T7.  8„  144  U.  S.  47,  12  Sup.  Ct 
517.  36  L.  Bd.  340,  and  cases. there  cited. 
"Where  any  particular  construction  would 
lead  to  an  absurd  consequence,  It  will  be 
presumed  that  some  exception  or  qualifica- 
tion was  intended  by  the  Legislature  to 
avoid  such  conclusion."  Com.  v.  Kimball,  24 
Pick.  (Mass.)  366,  370,  35  Am.  Dec.  326;  1 
Bl.  Comm.  91.  "All  laws  should  receive  a 
sensible  construction.  General  terms  should 
be  so  limited  in  their  application  as  not  to 
lead  to  injustice,  oppression,  or  an  absurd 
consequence.  It  will  always  therefore  be 
presumed  that  the  Legislature  intended  ex- 
ceptions to  its  language  which  would  avoid 
results  of  this  character.  The  reason  of  tbe 
law,  in  such  cases,  should  prevail  over  the 
letter."  U.  S.  v.  Kirby,  74  U.  S.  482,  19  L. 
Ed.  278.  "Such  construction  ought  to  be 
put  upon  a  statute  as  may  best  answer  the 
intention  which  the  makers  had  in  view. 

♦  •  •  The  intention  •  •  •  Is  some- 
times to  be  collected  from  the  cause  or  ne- 
cessity of  making  a  statute;  at  other  times, 
from  other  circumstances.  Whenev»  this 
can  be  discovered,  it  ought  to  be  followed 
with  reason  and  discretion  in  the  construo 
tion  of  tbe  statute,  although  such  construc- 
tion seem  contrary  to  the  letter  of  the  stat- 
ute. *  •  •  A  thing  which  is  within  the 
intention  of  the  makers  of  a  statute  is  as 
much  within  the  statute  as  if  It  were  with- 
in the  letter.  •  *  •  A  thing  which  is 
within  the  letter  of  a  statute  is  not  within 
the  statute,  unless  it  be  within  the  Intoi- 
tion  of  tbe  makers."  Baa  Abr.,  Statute,  1, 
5,  and  authorities  there  cited;  People  v.  In- 
surance Co.,  IS  Johns.  (N.  Y.)  358,  380,  381, 
8  Am.  Dec.  243;  Rlggs  v.  Palmer,  116  N.  T, 
506,  509-511,  22  N.  E.  188,  5  L.  R.  A.  340,  12 
Am.  St  Rep.  819;  State  v.  Boyd,  2  GUI  &  3. 
365,  374;  Chesapeake  &.  Ohio  Canal  Co.  v. 
Baltimore  &  O.  R.  Co.,  4  Gill  &  J.  1,  152; 
City  of  Baltimore  v.  Root,  8  Md.  95,  105,  63 
Am.  Dec.  696;  New  England  Car  Spring  Co. 
▼.  Baltimore  &  O.  R.  Co.,  11  Md.  81,  90,  69 
Am.  Dec.  181;  Gates  v.  Bank,  100  U.  S.  239, 
244,  25  L.  Ed.  580.  "A  rigid  and  literal  read- 
ing would  in  many  cases  defeat  tbe  very 
object  of  the  statute.  *  *  ♦  EJvery  stat- 
ute ought  to  be  expounded,  not  according 
to  the  letter,  but  according  to  the  meaning. 

*  *  *  And  the  intention  Is  to  govern,  al- 
though such,  construction  may  not  in  all  re- 
spects agree  with  tbe  letter  of  the  statute. 
The  reason  and  object  of  a  statute  are  a 
clue  to  its  meaning,  and  tbe  spirit  of  the  law 
and  the  intentions  of  its  makers  are  dili- 
gently to  be  sought  after,  and  the  letter  murt 
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bend  to  these."  Tracy  v.  Railroad  Co.,  38 
N.  T.  433,  437,  98  Am.  Dec.  64;  Rutledge  v. 
Crawford,  91  Cal.  526,  533,  27  Pac.  779,  13 
U  R.  A.  761,  25  Am.  St.  Rep.  212;  In  re 
Opinion  of  the  Justices  (1891)  66  N.  H.  629, 
33  Atl.  107&  .  "In  the  construction  of  a  stat- 
ute, it  Is  the  Intent  and  purpose  of  the  law, 
not  the  letter,  that  must  control,  and  the 
whole  statute  must  be  considered."  LeibeB  ▼. 
Steffy,  4  Ariz.  11,  82  Pac.  261. 

Paragraph  2182,  the  one  in  question,  oc- 
curs In  title  19  of  the  Revised  Statutes,  treat)* 
ing  the  subject  "Education."  Paragraph 
2183  provides  the  method  of  the  calling  of 
the  bond  election.  Paragraph  2184  provides 
the  form  of  notice  of  such  election.  Para- 
graph 2186  provides:  "Such  election  shall 
be  held,  except  as  otherwise  provided  In  this 
title,  in  conformity  with  the  general  elec- 
tion laws  of  the  territory  of  Arizona."  Con- 
ceding for  the  moment,  that  paragraph  2182 
is  In  terms  in  conflict  with  the  organic  act, 
and  so  ambiguous  and  uncertain  as  to  render 
the  law  void,  we  here  have  other  matter 
which  must  be  looked  to  in  placing  upon  It 
a  true  construction.  We  have  a  right.  In 
fact  it  is  our  duty,  to  read  into  the  para- 
graph such  other  portions  of  the  act  as 
properly  explain  and  qualify  It  If  by  so 
doing  the  general  term  "taxpayers  of  the  dis- 
trict" be  limited  so  as  to  free  it  from  the 
Intrinsic  absurdity  and  ambiguity  suggested, 
and  to  harmonize  it  with  the  requirements  of 
the  organic  act,  it  Is  then  a  valid  statute. 
Reading  paragraph  2185  in  connection  with 
paragraph  2182,  we  are  of  the  opinion  that 
It  furnishes  a  reference  to  other  provisions 
of  the  statutes  limiting  and  defining  the  ex- 
pression "taxpayers  of  the  district."  The 
words  "except  as  otherwise  provided  in  this 
title,"  in  paragraph  2185,  exclude  the  appli- 
cation of  the  general  election  laws  as  the  test 
of  the  qualification  of  voters  at  a  school  bond 
election.  Paragraph  2176,  tit.  19,  restricts 
the  general  expression  "taxpayers  of  the  dis- 
trict." Paragraph  2176,  in  conjunction  with 
paragraph  2182,  prescribes  the  qualifications 
of  voters  at  a  school  bond  election.  Thus  in- 
terpreted, paragraph  2182  is  not  In  conflict 
with  the  organic  act.  Nor  have  we  in  so  de- 
termining lost  sight  of  the  argument  of  the 
appellees,  to  the  effect  that  paragraph  2176 
occurs  in  those  sections  of  the  title  which 
particularly  relate  to  the  election  of  school 
trustees.  A  reading  of  the  section  discloses 
that  the  qualifications  therein  laid  down  are 
not  merely  for  elections  at  which  school 
trustees  are  to  be  chosen,  but  for  any  school 
district  election. 

For  the  reasons  already  stated,  the  expres- 
sion "taxpayers  of  the  district"  in  paragraph 
2182  is  not  ambiguous  and  uncertain  in  that 
it  does  not  appear  whether  It  Includes  only 
residents  of  the  district  or  whether  it  in- 
cludes nonresidents  who  are  taxpayers  of  the 
district  There  remains  the  suggestion  that 
even  so  Interpreted,  it  is  ambiguous  In  that 
it  may  mean  a  taxpayer  residing  in  the  dis- 


trict who  pays  taxes  upon  property  within 
the  district  or  one  who  pays  upon  property 
without  the  district  We  are  of  the  opinion, 
in  view  of  the  provisions  of  paragraph  2186, 
providing  that  the  money  for  the  redemption' 
of  said  bonds  and  the  payment  of  interest 
thereon  shall  be  raised  by  taxation  upon  the 
taxable  property  in  said  district,  that  both 
the  legislative  intent  and  a  reasonable  con- 
struction require  us  to  read  the  phrase  to 
mean  those  who  pay  taxes  upon  property 
within  the  school  district 

The  case  of  Cronley  v.  City  of  Tucson,  6 
Ariz.  235,  56  Pac.  876,  is  relied  upon  by  ap- 
pellees. In  that  case  this  court  had  under 
consideration  section  2,  Act  No.  76,  Laws 
Ariz.  1897,  which  reads:  "At  any  city  elec- 
tion, every  taxpayer  shall  be  entltied  to  vote, 
without  distinction  of  sex,  but  nothing  here- 
in shall  be  considered  as  abridging  the  right 
of  elective  franchises  possessed  by  any  per- 
son." A  reading  of  the  entire  act  discloses 
that  section  2  is  nowhere  aided,  construed, 
or  limited  by  reference  either  to  other  por- 
tions thereof,  or  to  other  laws  of  the  terri- 
tory. Nor  can  there  be  an  implied  limitation 
upon  the  term  used  without  making  the  sec- 
tion meaningless  and  inoperative.  The  deci- 
sion holding  this  section  Invalid  as  In  conflict 
with  the  organic  act  is  correct,  and  is  dis- 
tinguished from  the  case  at  bar.  For  the 
foregoipg  reasons,  and  upon  the  following 
authority,  we  bold  that  paragraph  2182  of  the 
Revised  Statutes  of  1901  is  valid :  Walimt  v. 
Wade,  103  U.  S.  683,  26  L.  Bd,  626;  Hanni- 
bal V.  Fauntleroy,  105  U.  S.  408,  26  L^  Ed. 
1103;  Elklq  t.  Deshler,  25  N.  J.  Law, 
177. 

Our  attention  is  next  called  to  the  insuf- 
ficiency of  the  publication  of  the  notice  of 
election.  Paragraph  2183  of  the  Revised 
Statutes  of  1901  provides:  "Such  election 
must  be  called  by  posting  notices  signed  by 
the  board,  in  three  of  the  most  public  places 
In  the  district  not  less  than  20  days  t>efore 
the  election;  and  if  there  Is  a  newspaper 
published  In  the  county,  by  publishing  such 
notice  therein,  not  less  than  once  a  week  for 
three  successive  weeks."  The  order  of  the 
board  of  trustees  required  "that  notices  of 
holding  said  election  be  given  by  posting  In 
three  of  the  most  public  places  in  said  dis- 
trict No.  2  and  by  publishing  at  least  once 
a  week  for  three  successive  weeks,  beginning 
April  4,  1908,  in  the  Review  and  Miner,  dally 
newspapers  published  in  the  city  of  Blsbee." 
It  is  conceded  that  the  posting  was  sufficient. 
It  is  also  conceded  that  there  was  a  sufl3- 
dent  publication  in  the  Miner.  The  publica- 
tion In  the  Review  was  insufficient  "It  is 
not  an  unusual  provision  that  notice  of  a 
coming  election  shall  be  published  In  one  or 
more  newspapers  for  a  certain  time  before 
election  day.  The  sole  purpose  of  this  being 
to  warn  the  electors  that  an  election  is  to  be 
held,  it  is  generally  held  that  a  substantial 
compliance  with  the  statute  Is  all  that  is  re 
quired."    16  Cyc.  324.    We  bold  that  the  elec- 
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tlon  was  not  vitiated  by  the  Irregular  publlca' 
tlon  in  the  Bisbee  Review;  publication  iu 
one  newspaper  being  a  sufficient  compliance 
with  the  statute.  Jordan  v.  Hay ne,  36  Iowa, 
9;  WaycrosB  v.  Toumans,  85  Ga.  70S,  11  S. 
-B.  8C5. 

The  appellees  further  contend  that  the 
election  is  invalid  for  the  reason  that  the 
trustees  in  their  notice  of  election  specified 
that  the  poUs  should  remain  open  from  9 
o'clock  a.  m.  to  5  o'clock  p.  m.  They  urge 
that  paragraph  2185  of  the  Revised  Stat- 
utes of  Arizona,  relating  to  elections  for  issu- 
ance of  bonds,  provides:  "Such  election  shall 
be  held,  except  as  otherwise  provided  in  this 
title,  in  conformity  with  the  general  election 
laws  of  the  territory  of  Arizona,"  and  that 
the  hours  fixed  by  the  board  were  neither  in 
conformity  with  the  hours  specified  in  the 
general  election  law  (paragraph  2354),  nor 
In  oonformity  with  paragraph  2174,  provid- 
ing for  elections  for  school  trustees.  Para- 
graph 2184  of  the  statute  relating  to  school 
bond  elections  expressly  authorizes  the  board 
of  trustees  to  give  notice  of  such  election,  and 
in  subdivision  3  thereof  provides  that  said 
notice  shall  contain  "the  hours  during  the 
day,  not  less  than  six  in  which  the  polls  will 
be  open."  We  are  of  the  opinion  that  under 
this  statute  the  board  may  designate  the 
hours  during  which  the  election  shall  l>e 
hdd,  without  regard  to  the  general  election 
laws,  or  to  the  law  relating  to  the  election  of 
school  trustees. 

There  remains  for  our  consideration  the 
question  as  to  whether  or  not  there  are  suf- 
ficient allegations  in  the  complaint  and  pe- 
tition'In  intervention  to  show  that  less  than 
two-thirds  of  the  votes  cast  at  the  said  bond 
election  were  in  favor  of  issuing  such  bonds. 
The  allegations  in  the  complaint  and  petition 
in  intervention  are  substantially  the  same. 
The  complaint  alleges  that  thereafter  the  re- 
turn of  said  election  having  been  made,  the 
said  board  of  trustees  met  and  canvassed 
said  returns,  and  it  appeared  therefrom  that 
427  votes  had  been  cast  at  said  election  with 
the  following  results:  Spoiled,  4  votes; 
blank,  2  votes;  bonds,  yes,  285  votes;  bonds, 
no,  186  votes.  That  at  said  election  more 
than  one  person  voted  in  favor  of  the  issur 
ance  of  said  bonds  who  was  not  a  taxpayer 
of  said  school  district  No.  2.  We  agree  with 
the  contention  of  the  appellants  that  the 
latter  allegation  is  tantamount  to  an  allega- 
tion that  two  votes  were  cast  by  persons  who 
■were  not  taxpayers  of  the  district.  Counsel 
have  argued  the  question  as  to  the  proper 
meaning  of  the  words  "votes  cast,"  and  as  to 
whether  or  not  illegal  votes  and  votes  which 
were  unintelligible,  or  marked  in  such  man- 
ner as  to  subject  them  to  rejection,  should  be 
Included  in  the  aggregate  and  considered  as 
votes  cast.  We  do  not  find  it  necessary  to 
decide  this  question.  The  allegation  of  the 
complaint  Is  that  four  votes  are  "spoiled." 


We  must  construe  the  expression  "spoiled," 
as  used  in  the  complaint,  in  the  light  of  the 
provision  of  paragraph  2340  of  the  general 
election  law,  which  provides:  "No  person 
shall  take  or  remove  any  ballot  from  the 
polling  place  before  the  close  of  the  polls.  If 
any  voter  spoil  a  ballot,  he  may  successively 
obtain  others,  one  at  a  time,  not  exceeding 
five  in  all,  upon  returning  each  spoiled  one. 
The  ballots  thus  returned  shall  be  imme- 
diately cancelled,  and,  together  with  those 
not  distributed  to  the  voters,  shall  be  re- 
served and  shall  be  secured  In  sealed  pack- 
ages and  returned  to  the  clerks  from  whom 
originally  received."  It  is  conceded  by  coun- 
sel upon  both  sides  that  the  two  blank  bal- 
lots should  not  be  considered  as  votes  cast; 
they  being  in  no  sense  the  expression  of  the 
will  of  an  elector.  We  must  also  deduct  the 
four  spoiled  ballots.  The  number  of  votes 
cast  In  favor  of  the  bonds  exceed,  after  the 
rejection  of  the  two  Illegal  votes  alleged, 
more  than  two-thirds  of  the  votes  cast  at 
such  election. 

The  judgment  of  the  trial  court  is  revers- 
ed, and  the  cause  is  remanded,  with  instruc- 
tions to  sustain  the  demurrers  to  the  com- 
plaint and  petition  In  Intervention,  with 
leave  to  amend  within  such  time  as  the  trial 
court  may  determine. 

KENT,  C.  X.  and  CAMPBELL  and  DOB, 
33.,  concur. 


(13  Ariz.  24S) 
SHANNON  COPPER  CO.  v.  POTTER. 
(Supreme  Court  of  Arizona.     April  2,   1910.) 

1.  CoBPOBATioNS  (8  116*)— Salb  of  Stock— 
Contracts  —  Cokstbdctiow  —  Rights  or 
Seixebs. 

A  contract  of  sale  of  corporate  stock,  whidi 
recites  that  the  corporation  and  am  individual 
are  parties  of  the  first  part,  and  which  pro- 
vides that  the  parties  of  the  first  part  agree 
to  sell  the  stock  of  the  corporation,  and  that 
the  buyer  agrees  to  pajr  therefor  a  specified  sum 
at  specified  times,  with  semiannual  interest, 
etc.,  executed  when  the  individual  was  the 
legal  owner  of  most  of  the  stock  of  the  corpora- 
tion, and  the  eqnitable  owner  of  the  remainder, 
shows  that  the  rights  of  the  corporation  and 
the  individual  are  several  and  not  joint. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Dec.  Dig.  I  116.*] 

2.  Evidence  ((  451*)— Paboi,  Bvidenci>— Com- 

TBACT9— AMBIOUITT. 

The  patent  ambiguity  of  a  written  contract 
which  cannot  be  explained  by  parol  is  that 
which  remains  nncertain  after  the  court  has 
received  evidence  of  the  sun'oundlne  circum- 
stances throwing  light  on  the  intent  of  the  pai^ 
ties,  and  where  the  court,  after  placing  itself 
in  the  situation  of  the  parties  at  the  time  of 
executing  the  instrument,  and  with  full  nnder- 
standing  of  the  words,  cannot  ascertain  the  in- 
tent of  the  parties  from  the  language  of  the 
instnunent,  it  cannot  be  sustained  by  the  intro- 
duction of  evidence  adding  new  terms. 

[Ed.    Note.— For   other   cases,    see   HMdence. 
Cent.  Dig.  S§  2085-2092;    Dec.  Dig.  {  451.*] 


•For  other  cam  see  uun*  topic  and  1601100  NtJMBER  In  Dec.  *  Am.  Diss.  1907  to  date,  &  Reporter  IndexM 
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3.  BnoBwcB  (S  459*)— Pabol  Bvidbhcb— Con- 
TBACTS— Ambiguity. 

Where  a  contract  of  sale  of  corporate  stock 
recited  that  the  corporation  and  an  individual 
were  parties  of  the  first  part,  and  provided  that 
the  parties  of  the  first  part  agreed  .to  sell  the 
stock  of  the  corporation,  and  that  the  buyer 
agreed  to  buy  at  a  specified  price,  and  that  the 
prst  partial  payment  should  be  made  to  a 
specified  bank,  and  that  the  balance  should  be 
paid  in  installments  at  the  same  bank,  but 
was  silent  as  to  whom  payment  of  the  semi- 
annual interest  provided  for  ^ould  be  made, 
parol  evidence  of  the  situation  of  the  parties 
at  the  execution  of  the  contract  showing  that 
the  individual  was  the  legal  owner  of  most 
of  the  stock  and  the  eoultable  owner  of  the 
remainder,  and  that  the  bank,  with  the  knowl- 
edge of  the  buyer,  applied  the  money  received 
from  the  buyer  to  the  personal  use  of  the  in- 
dividual, was  admissible  to  explain  the  am- 
biguity resulting  from  the  failure  to  provide  to 
whom  payment  of  the  interest  should  be  made, 
and  showed  that  the  individual  was  entitled  to 
the  interest. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  .11  2109-2114;    Dec.  Dig.  S  459.»] 

4.  Sales   (|   M*)  —  OoHflTBUonoN  —  Libebal 

CONSTBTJCTION. 

A  seller  in  a  contract  of  sale  reduced  to 
writing  by  a  stenographer  of  the  buyer  is 
entitled  to  a  favorable  construction  of  the  con- 
tract, nnder  the  rule  that  one  who  takes  an 
agreement  prepared  by  another  and  on  its  faith 
incurs  obligations,  or  parts  with  his  property, 
should  have  a  constmction  given  to  the  instro- 
ment  favorable  to  him. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  i  54.*] 

6.  Apfeai.  and  Bbbob  ((   1054*)— HABifLxas 
I^OB  —  Bbboneous   Admission   or   Bvi- 

DKNOB. 

Where  a  cause  was  tried  by  the  court  with- 
out a  jury,  the  error  in  admitting  incompetent 
evidence  was  not  reversible  because  the  court 
on  appeal  will  presnme  that  the  trial  court 
ignored  sach  evidence.- 

[Ed.  Note. — For  other  cases  see  Appeal  and 
Error,  Gent  Dig.  8S  4185,  4186;  Dec.  Dig.  { 
1054.*] 

.^peal  from  District  Court,  Graham  Oonn- 
ty ;  before  Justice  B.  W.  'Lewis. 

Action  by  Dell  M.  Potter  against  the  Shan- 
non Copper  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

A  written  contract  was  entered  Into  in 
whldi  the  Clifton  Northern  Railroad  Com- 
pany, a  corporation,  and  Dell  M.  Potter  were 
recited  to  be  tbe  parties  of  the  first  part,  and 
Shannon  Copper  Company  the  party  of  the 
second  part  By  the  terms  of  the  contract, 
among  other  matters,  the  party  of  the  first 
part  agreed  to  sell  the  Shannon  Copper  Com- 
pany 51  per  cent  of  the  capital  stock  of  the 
railroad  company;  the  entire  capitalization 
being  $50,000,  divided  Into  500  shares  of  the 
par  value  of  $100  each.  And  the  Shannon 
Coiq^er  Company  agreed  to  pay  therefor  the 
sum  of  $10,000  in  specified  Installments, 
through  a  specified  bank.  A  further  provi- 
sion of  the  contract  is  as  follows:  "And  the 
party  of  the  second  part,  for  and  in  considera- 
tion of  the  faithful  performance  of  the  cove- 
nants herein  contained  by  the  parties  of  the 


first  part,  hereby  agrees  to  pay  an  amount 
equal  to  ten  per  cent  (10%)  iier  annum  from 
January  1,  1909,  on  the  capital  stock  of  the 
aforementioned  Clifton  Northern  Railroad 
Company,  i.  e.,  flv«  thousand  dollars  ($5,000.- 
(X))  per  annum,  for  a  period  of  ten  (10)  years ; 
such  Interest  to  he  paid  semiannually."  The 
$10,000  was  paid  and  received  by  Potter,  and 
the  51  per  cent  of  the  capital  stock  of  the 
railroad  company  delivered  to  the  copper  com- 
pany. The  first  two  semiannual  Interest  diar- 
gea  were  paid  Into  the  treasury  of  the  rail- 
road company,  Instead  of  to  Potter,  and  were 
expended  in  betterments  and  maintenance  of 
the  road. 

Potter  brought  suit  against  tbe  corpora- 
tions, alleging,  among  other  things:  "That  in 
fact  the  words  'parties  of  the  first  parf  are 
frequently  used  in  said  contract  where  they 
refer  to  and  mean  plaintiff  only;  that  the 
said  contract  recites  'that  the  parties  of  the 
first  part  are  owners  of  the  majority  of  the 
capital  stock  of  the  Clifton  Northern  Railroad 
Company,'  whereas,  in  truth,  as  was  well 
known  prior  to  and  at  tbe  time  of  the  execu- 
tion of  the  said  contract  to  all  the  parties 
thereto  and  was  Intended  by  them  to  be  ex- 
pressed therein,  the  plaintiff  was  then  the 
legal  owner  of  all  but  4  shares  of  the  capital 
stock  of  the  Clifton  Northern  Railroad  Com- 
pany, to  wit,  of  496  shares  thereof,  and  was 
the  equitable  owner  of,  the  remaining  4  shares 
thereof,  while  the  Clifton  Northern  Railroad 
Company  was  not  the  owner,  legal  or  equita- 
We,  of  any  of  the  capital  stock  of  the  said 
company ;  that  the  said  contract  recites  'that 
the  said  parties  of  the  first  part  hereby  agree 
to  sell,  assign  and  transfer  to  the  said  party 
of  the  second  part,  fifty-one  per  cent  (51%) 
of  the  capital  stock  of  the  said  Clifton  North- 
em  Railroad  Company,'  whereas.  In  truth, 
that  was  the  agreement  only  of  the  plaintiff, 
as  was  then  and  theretofore  well  known  to  all 
the  parties  to  the  said  contract" — and  recov- 
ered judgment  for  the  amount  of  the  said  In- 
terest Installments  so  paid  into  the  treasury 
of  the  railroad  company,  this  appeal  being 
from  such  judgment. 

Ben  Goodrich  and  M.  J.  Egan,  for  appel- 
lant    Frederick  S.  Nave,  for  appellee. 

DOB,  J.  The  contract  expressly  provided 
that  the  first  payment  should  be  made  to  a 
specified  bank,  and,  at  the  conclusion  of  the 
recitals  providing  for  the  payment  of  the 
several  installments  to  be  made  before  the 
delivery  of  the  stock,  they  are  expressly  re- 
quired to  be  made  to  the  same  bank,  yet  that 
portion  of  the  contract  providing  for  the 
payment  of  the  semiannual  interest  install- 
ments is  silent  as  to  whom  they  shall  be 
paid,  and  is,  to  that  extent,  ambiguous. 

Assuming  the  correctness  of  the  finding  of 
the  lower  court  that  at  the  time  of  the  ex- 
ecution of  the  contract  Potter  was  tbe  legal 
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owner  of  most  of  the  stock  of  the  railroad 
company  and  the  equitable  owner  of  the  re- 
mainder, the  recital  In  the  contract '"that 
the  parties  of  the  first  part  were  the  owners 
of  a  majority  of  the  stock  of  the  railroad 
company"  Is  only  a  partial  truth.  Although 
Potter  and  the  railroad  company  are  recited 
to  be  "the  parties  of  the  first  part,"  It  by  no 
means  follows  that  their  liability  or  Interest 
Is  Joint  Consolidated  Canal  Go.  v.  Peters,  5 
Ariz.  80,  46  Pac  74;  Berry  Harvester  Co. 
▼.  Wood  M.  &  R.  Mach.  Co.,  152  N.  Y.  510, 
46  N.  B.  962;  Goldsmith  ▼.  Sachs  (C.  C.)  17 
Fed.  728.  In  the  light  of  the  surronnding 
circumstances  as  disclosed  by  the  evidence, 
we  think  the  Interest  of  the  parties  of  the 
first  part  was  several  rather  than  Joint 

The  rule,  as  stated  by  Lord  Bacon,  that 
parol  evidence  Is  inadmissible  to  explain  a 
patent  ambiguity,  has  generally  been  thought 
too  broad,  and,  even  where  followed,  has 
usually  been  limited  in  its  application.  The 
rule  Is,  we  think,  correctly  stated  as  follows: 
"The  -true  rule  with  regard  to  patent  ambig- 
uities must  be  taken  to  be  this:  The  patent 
ambiguity  which  cannot  be  explained  by  pa- 
rol evidence  Is  that  which  remains  uncer- 
tain after  the  court  has  received  evidence 
of  the'  surrounding  circumstances  and  col- 
lateral facts  which  are  of  such  a  nature  as 
to  throw  light  upon  the  Intention  of  the  par- 
ties. In  other  words,  and  more  generally 
speaking.  If  the  court  after  placilng  Itself 
in  the  situation  in  which  the  parties  stood 
at  the  time  of  executing  the  instrument,  and 
with  full  understanding  of  the  force  and  im- 
port of  the  words,  cannot  definitely  ascer- 
tain the  meaning  and  Intention  of  the  par- 
ties from  the  language  of  the  instrument 
thus  illustrated,  it  is  a  case  of  Incurable  and 
hopeless  uncertainty,  and  the  Instrument  is 
BO  far  Inoperative  and  void;  and  it  cannot 
be  sustained  or  rendered  operative  by  the 
introduction  of  evidence  which  would  neces- 
sarily have  the  effect  of  adding  new  terms 
to  the  writing."  17  Cyc.  682,  and  see  au- 
thorities there  cited.  There  are  many  cases 
which  entirely  ignore  the  distinction  and 
bold  that  a  patent  as  well  as  a  latent  ambi- 
guity may  be  explained  by  parol  evidence. 
Jenny  Lind  Co.  v.  Bower,  11  Cal.  190;  Ripon 
College  V.  Brown,  66  Minn.  179,  68  N.  W. 
837;  Osborne  v.  Stringham,  1  S.  D.  406,  47 
N.  W.  408;  Conservative  Realty  Co.  v.  St 
Ix  Brewers'  Association,  133  Mo.  App.  261, 
113  S.  W.  231;  Meyers  v.  Maverick  (Tex. 
Civ.  App.)  28  S.  W.  716;  Gentile  v.  Crossan, 
7  N.  M.  589,  38  Pac.  247.  We  think  it  en- 
tirely Immaterial  whether  the  ambiguity  In 
the  contract  under  consideration  be  patent 
or  latent  as  by  the  aid  of  extrinsic  evidence 
the  true  Intent  of  the  parties  can  and  has 
been  made  to  clearly  appear. 

It  Is  urged  that  the  evidence  does  not  sns- 
tain  the  findings  and  Judgment  of  the  lower 


court  While  the  parties  met  and  agreed  np- 
on  the  terms  of  the  contract  the  phraseology 
In  which  it  was  expressed  was  left  to  a  ste- 
nographer in  the  employ  of  the  copper  com- 
pany. Under  such  conditions  Potter  is  en- 
titled to  a  favorable  construction  of  the  con- 
tract "A  party,  who  takes  an  agreement 
prepared  by  another,  and  npon  Its  faith  In- 
cnrs  obligations  or  parts  with  bis  property, 
should  have  a  construction  given  to  the  In- 
strument favorable  to  him."  Noonan  ▼. 
Bradley,  76  U.  S.  394,  19  L.  Bd.  757. 

It  seems  apparent  from  the  evidence  that 
Potter  received  the  money  paid  through  the 
bank  and  applied  the  same  to  his  personal 
use,  and  that  this  must  have  been  known  to 
and  expected  by  the  copper  company,  and 
this  practical  construction  of  the  contract 
by  the  parties  is  entitled  to  great  weight  as 
tending  to  throw  light  upon  the  Intention  of 
the  parties  as  to  who  should  receive  the  re- 
maining payments.  Powers  v.  Worlds  Fair 
M.  Co.,  10  Ariz.  6,  86  Pac.  15. 

It  seems  clear  that  the  semiannual  pay- 
ments were  a  part,  and  the  principal  part 
of  the  consideration  for  the  sale  of  the  rail- 
road stock,  and,  as  all  the  stock  sold  to  the 
copper  company  was  the  sole  property  of 
Potter,  we  can  only  conclude  that  It  was  the 
Intention  of  the  parties  that  such  payments 
should  go  to  the  stockholders  In  proportion 
to  their  several  holdings. 

No  suggestion  Is  made  that  proper  evidence 
was  excluded,  and,  If  any  Immaterial  or  in- 
competent evidence  was  admitted,  it  will  be 
presumed  In  this  court  the  case  having  been 
tried  below  before  the  court  without  a  Jury, 
that  the  court  Ignored  such  Improper  evi- 
dence. Abemathy  ▼.  Reynolds,  8  Ariz.  173, 
71  Pac.  914;  Miller  ▼.  Green,  3  Ariz.  207,  73 
Pac.  399;  California  Development  Co.  v.  To- 
ma  Valley  Co.,  9  Ariz.  366,  84  Pac.  88;  Sear- 
ems  V.  Costello,  8  Ariz.  308,  71  Pac  930; 
U.  S.  ▼.  Marks.  5  Ariz.  405.  52  Pac.  773;  Bos- 
ton Co.  V.  Lewis,  3  Ariz.  5.  20  Pac.  310. 

No  error  appearing  In  the  record,  the  Jndg- 
ment  Is  affirmed. 

KENT,  C  J.,  and  DO  AN  and  OAMPBBLU 
XT.,  concur. 

Oi  Arlx.  SI) 

UNITED  STATES  ▼.  WONO  LBH  FOO. 
(Supreme  Court  of  Arizona.    April  2,  1910.) 

1.  AxiENS  (I  32*)'— BxcLusroN— Chinesb  Peb- 
SON— Natube  of  Proceeoinos. 

Exclusion  proceedings  under  the  Chinese 
Exclusion  Acts  are  not  criminal  in  their  nature. 
BO  that  a  defendant  therein  cannot  demand  bail 
as  one  apcused  of  crime ;  its  allowance  being  at 
most  discretionary. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Dea 
Dig.  i  32.*] 

2.  Aliens  (|  82*)— BxcLnsioN— Ohiwese— Pbo- 
CEEDINOS — Bail  Pendtnq  Appeal — Rioht. 

Act  Cong.  Nov.  3,  1803,  c.  14,  «  2,  28  Stat 
8  (U.   S.  Comp.   St.  1901,  p.  1822),  providing 
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that  an  order  of  deportatioii  of  a  Cbineae  per- 
son shall  be  executed  by  the  United  States  mar- 
shal with  all  convenient  dispatch,  and  pending 
the  execution  of  such  order  such  person  shall 
not  be  admitted  to  bail,  does  not  prevent  the 
District  Jud^e  from  granting  ball  in  his  dis- 
cretion, pending  appeal  to  him  from  an  order 
of  deportation  of  a  commissioner;  the  commis- 
sioner's order  not  beine  necessarily  final,  though 
such  discretion .  should  be  simringly  exercised, 
in  view  of  the  object  of  the  Chinese  exclusion 
law,  which  was  to  prevent  competition  of  CU- 
nese  labor  with  American  labor. 

[Eld.  Note. — For  other  cases,  see  Aliens,  Dec 
Dig.  I  32.»] 

Campbell,  J.,  dissenting. 

Appeal  from  Order  of  Justice  Fletcher  M. 
Doan. 

Wong  lice  Foo,  a  Chinese  person,  was  or- 
dered deported  by  an  order  of  a  United  States 
commissioner.  An  appeal  from  the  order  of 
deportation  was  taken  to  the  Judge  of  the 
district  court  of  the  Second  Judicial  dis- 
trict Pending  the  appeal  the  appellant  ap- 
plied for  and  was  admitted  to  ball  by  an  or- 
der of  the  judge  of  the  district  court.  From 
such  order  admitting  to  ball  an  appeal  has 
been  taken  to  this  court  by  the  United  States. 
Affirmed. 

J.  li.  B.  Alexander,  U.  S.  Atty.,  and  Qeorge 
D.  Christy,  Asst.  U.  S.  Atty.  Ben  Goodrich 
and  D.  L.  Cunningham,  for  appellee. 

KBNT,  C.  3.  The  question  raised  by  this 
appeal  la  whether  the  Judge  of  the  District 
Court  has  the  right  to  enlarge  on  bail  pend- 
ing appeal  a  Chinaman  who  has  been  ordered 
deported  by  a  United  States  commissioner 
as  being  unlawfully  within  the  United  States. 
It  is  contended  by  the  appellant  that  such 
Judge  Is  prohibited  from  granting  ball  by  the 
provisions  of  the  act  of  Congress  approved 
November  8,  1883  (Act  Not.  3,  1898,  a  14,  } 
2,  28  Stet.  8  [U.  S.  Comp.  St  1901,  p.  1322]), 
reading  as  follows:  "Such  order  of  deporta- 
tion shall  be  executed  by  the  United  States 
marshal  of  the  district  within  which  such 
order  Is.  made,  and  he  shall  execute  the  same 
with  all  convenient  dispatch;  and  pending  the 
execution  of  such  order  such  Chinese  person 
shall  remain  in  the  custody  of  the  United 
States  marshal,  and  shall  not  be  admitted  to 
ball."  Proceedings  under  the  Chinese  Bx- 
dusion  Acts  are  not  criminal  In  their  nature. 
Fong  Tne  Ting  v.  United  States,  149  U.  S. 
698,  IS  Sup.  Ct  1016,  37  L.  Ed.  905.  It  fol- 
lows, therefore,  that  a  Chinaman  whose  de- 
I>ortatlon  Is  sought  by  the  United  States  has 
not  the  right  to  demand  ball  as  has  a  person 
accused  of  a  crime.  The  allowance  is  at  most 
discretionary  with  the  Judge.  United  States 
T.  Fah  Chung  (D.  C.)  132  Fed  109;  In  re  Ah 
Tal  (D.  C.)  125  Fed.  795. 

In  the  case  last  cited  the  District  Court  for 
the  District  of  Massachusetts  held  that  the 
statute  In  question  did  not  operate  to  pre- 
vent the  District  Judge  from  admitting  the 
Chinaman  to  bail  pending  an  appeal  to  him 


from  the  order  of  deportation.  The  court 
recognized  the  fact  that  in  the  deportation  of 
Chinese  the  proceedings  are  sul  generis;  that 
in  many  Jurisdictions  It  Is  the  practice  to 
take  ball  at  some  stage  of  the  proceedings, 
both  before  the  commissioner's  bearing  and 
after  the  appeal  to  the  District  Judge,  and 
that  the  taking  of  ball  at  some  stage  of  the 
proceedings  Is  Impliedly  recognized  In  the 
prohibition  contained  In  the  clause  of  the 
statute  In  question.  The  court  then  proceed- 
ed to  say,  referring  to  the  statute:  "But  this 
clause  applies  only  where  the  order  of  depor- 
tation Is  final,  and  It  is  inapplicable  while  an 
appeal  from  the  decision  of  the  commissioner 
Is  pending.  That  an  appeal  from  the  Judg- 
ment of  the  commissioner  Is  analogous  to  an 
appeal  from  the  Judgment  of  an  inferior  court 
was  said  In  22  Op.  Attys.  Gen.  340.  Pending 
an  appeal  it  Is  not  the  duty  of  the  United 
States  marshal  to  deport  the  CSiinaman  with 
all  convenient  dispatch,  and  so  there  is  no 
sufficient  reason  why  'pending  the  execution 
of  such  order,  the  Chinese  person  shall  not 
be  admitted  to  bail.'  Even  after  Judgment 
of  dq;)ortatlon  by  the  Judge,  a  Chinaman  was 
temporarily  discharged  from  custody  because 
the  marshal  was  without  means  of  deporting 
him.  Ny  Look  (O.  0.)  66  Fed.  81.  To  pre- 
vent a  release  upon  ball  under  those  circum- 
stances, the  prohibition  Just  quoted  was  In- 
serted by  Congress."  We  agree  with  the  con- 
clusion reached  by  the  learned  court  But  for 
the  statute  the  Judge  has  the  Inherent  power 
to  admit  to  baU  In  such  a  proceeding,  and  it 
seems  to  us,  while  the  construction  is  not  en- 
tirely free  from  doubt,  that  the  language  of 
the  statute  does  not  In  terms  prohibit  It  after 
the  order  of  deportation  has  been  issued  when 
an  appeal  has  been  lodged.  The  commission- 
er's order  Is  not  then  necessarily  final.  It  is 
true  that  under  the  practice  as  It  exists  in 
some  Jurisdictions,  when  the  appeal  Is  dis- 
missed, the  commissioner's  order  Is  then  car- 
ried Into  effect,  and  In  such  case  the  practical 
result  Is  that  the  execution  of  the  commission- 
er's order  Is  merely  suspended,  and  no  new 
order  of  deportation  Is  made ;  but,  on  the  oth- 
er band,  where  the  matter  Is  heard  by  the 
District  Judge  upon  the  merits,  the  case  Is 
tried  de  novo,  and  not  upon  the  record  be- 
fore the  commissioner,  and  if  the  result  of 
such  trial  Is  an  order  of  deportation,  a  new 
order  Is  made  by  the  District  Judge,  and  the 
commissioner's  order  Is  not  suspended,  but 
becomes  inoperative.  Liu  Hop  Fong  v.  Unit- 
ed States,  209  U.  S.  463,  28  Sup.  Ct  676,  62 
L.  EA.  888.  The  precise  question  before  us 
has  been  decided  by  two  courts  adversdy  to 
the  contention  of  the  appellee,  but  no  reasons 
for  the  decision  in  either  case  were  given,  ex- 
cept that  the  statute  was  prohibitory.  Chan 
Gun  ▼.  United  States,  9  App.  Cas.  (D.  O.)  290; 
United  States  v.  Loy  Too  (D.  C.)  147  Fed. 
750.  The  question  has  not  been  passed  upon 
as  yet  by  the  Supreme  Court  of  the  United 
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States.  We  believe  that,  as  tbe  statate  does 
not  In  terms  prohibit  the  taking  of  ball  pend- 
ing tbe  appeal,  It  Is  wttbln  the  power  of  tbe 
District  Judge  to  grant  ball  In  his  discretion; 
but,  as  the  general  purpose  of  the  exclusion 
laws  Is  to  prevent  the  competition  of  Chinese 
labor  with  that  ef  oar  citizens,  the  discretion 
80  Tested  should  be  exercised  sparingly,  and 
with  regard  to  the  circumstances  of  the  imr- 
tlcnlar  case,  so  that  Chinamen  may  not  be 
able  to  defeat  the  purpose  and  policy  of  tbe 
law  by  giving  bond  and  having  their  liberty 
after  the  order  of  deportation  has  been  made, 
and  pending  tbe  appeal. 
The  order  appealed  from  Is  affirmed. 

LE}WIS  and  DOB,  JJ.,  concur.  CAMP- 
BELL, J.,  dissents. 

03  AiK.  ZH) 
JUNG  GOON  JOW  V.  UNITED  STATES. 
(Sapreme  Court  of  Arizona.    April  2,  1010.) 

1.  Alierb  (I  32*)— Exclusion— Chiwksi  Pe» 

SORB— HBARINO. 

In  deportation  proceedings  under  tbe  Chi- 
nese exclusion  act  (Act  Nov.  S,  1893,  c.  14.  {  2, 
28  Stat.  8  [U.  S.  Comp.  St.  1901,  p.  1322]),  in 
which  defendant  was  arrested  and  brought  be- 
fore a  United  States  district  judge,  the  case 
conld  not  be  referred  to  a  United  States  commis- 
sioner, and  judgment  of  deportation  rendered 
upon  the  evidence  in  bis  report ;  defendant  being 
entitled  to  a  judgment  upon  a  hearing  of  the 
witnesses  before  the  District  Jndge  personally. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent 
Dig.  {M;   Dec.  Dig.  S  32.*] 

2.  Bail  (|  47»)— Authobitt  to  Allow. 

The  power  to  allow  bail  pending  appeal  Is 
inherent  with  courts  of  general  jurisdiction,  un- 
less prohibited  by  statute. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
pig.  {  165;    Dec.  Dig.  f  47.»] 

S.  AuBirs  (i  32*)— JiXCLTTsioN— PaocEBniNOS 
—Appeal— Bail. 

Under  the  Chinese  Exclusion  Act  (Act  Nov. 

3.  1893,  c.  14,  S  2,  28  Stat.  8  [U.  S.  Comp.  St. 
1901,  p.  13221),  providing  that  an  order  of  ex- 
clusion tibell  be  executed  by  the  United  States 
marshal  with  convenient  dispatch,  and,  pending 
its  execution,  defendant  shall  not  be  admitted 
to  bail,  a  Chinese  person  is  not  entitled  to  bail 
pending  appeal  from  an  order  of  deportation  of 
a  district  judge  to  the  territorial  Supreme  Court ; 
the  case  not  being  tried  de  novo  on  such  appeal, 
so  that  the  order  is  merely  suspended  pending 
appeal,  leaving  the  statutory  provision  opera- 
tive. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Dec. 
Dig.  i  32.*] 

Appeal  from  District  Court,  First  Judicial 
District;    before  Justice  John  H.  Campbell. 

Deportation  proceedings  by  the  United 
States  of  America  against  Jung  Goon  Jow. 
From  an  order  of  deportation,  defendant  ap- 
peals.    Beversed. 

The  appellant,  a  person  of  Chinese  descent, 
was  arrested  and  brought  before  the  District 
Judge  of  the  First  Judicial  District,  charged 
with  being  unlawfully  In  the  United  States. 
The  Jndge  referred  the-  case  to  a  United 
States  court  commissioner  to  take  testimony 
and  report  to  him.     The  commissioner  re- 


ported, recommending  the  discharge  of  Che 
appellant,  to  which  rqwrt  exceptions  were 
filed,  and  upon  the  testimony  contained  In 
the  report,  and  without  further  examination 
of  witnesses,  the  Judge  ordered  tbe  appel- 
lant deported.  From  which  order  this  ap- 
peal Is  taken. 

Edwin  F.  Jones,  for  appellant 

DOE,  J.     Three  qaeetlons  are  raised  by 

the  assignments  of  error;  tbe  first  being 
whether  the  judge  had  the  power  to  refer 
the  case  and  to  render  Judgment  upon  the 
evidence  contained  in  the  commissioner's 
report.  Because  a  reference  to  take  testi- 
mony and  report  Is  unauthorized  in  cases 
where  trial  by  Jury  is  a  matter  of  right,  It 
does  not  follow  that  the  reference  may  be 
made  when  such  right  does  not  exist  In 
the  absence  of  statutory  authority  therefor, 
the  dasses  of  cases  which  may  be  referred 
are  well  defined,  and  Include  none  analogous 
to  this.  Our  attention  has  been  called  to 
but  one  decision  directly  In  point  In  U.  S. 
V.  Lee  Lip  (D.  C.)  100  Fed.  842,  this  ques- 
tion was  directly  Involved,  and  Mr.  District 
Jndge  Coxe  said  concerning  It:  "Unless  my 
attention  Is  called  to  some  authority  which 
I  have  not  yet  seen,  I  shall  hold:  (1)  That 
the  statute  directing  that  Chinese  persons 
shall  be  brought  before  the  United  States 
commissioners  clothes'  those  officers  with  ju- 
risdiction. (2)  So  far  as  I  have  been  able 
to  observe,  there  Is  not,  from  the  beginning 
to  the  end  of  legislation  on  Chinese  Immigra- 
tion, a  single  word  which  authorizes  a  Judge 
of  the  United  States  courts  to  refer  these 
cases  to  the  commissioners  as  referees."  In 
a  case  where  a  Chinaman  was  ordered  de- 
ported by  a  United  States  commissioner,  and 
appealed  to  the  District  Judge,  who  deter- 
mined the  appeal  upon  a  transcript  of  the 
proceedings  before  the  commissioner,  the 
United  States  Supreme  Court,  In  determin- 
ing the  case  upon  a  writ  of  error,  says:  "In 
this  case  the  Chinaman  did  prosecute  his  ap- 
peal from  the  commissioner  to  the  District 
.Judge.  The  statute  Is  curiously  silent  as  to 
bow  the  appeal  Is  to  be  heard ;  It  says  noth- 
ing as  to  what  papers  are  to  be  filed,  or  as 
to  what  testimony  shall  be  given.  In  onr 
view,  in  giving  the  Chinaman  an  appeal,  tbe 
law  contemplates  that  he  shall  be  given  the 
right  of  a  hearing  de  novo  before  the  Dis- 
trict Judge,  before  he  Is  ordered-  to  be  de- 
ported. •  •  •  There  being  no  provision 
of  the  statute  that  the  hearing  shall  be  upon 
a  transcript  of  the  proceedings  before  the 
commissioner,  we  think  when  a  party  de- 
mands It  Congress  intends  he  shall  have  the 
right  to  a  hearing  and  Judicial  determination 
before  the  District  Judge."  Lin  Hop  Fong 
V.  United  States.  209  U.  S.  453,  28  Sap.  Ct 
576,  52  L.  Ed.  88a  By  the  terms  of  the 
Chinese  exclusion  act  (Act  Nov,  8,  1803.  e. 
14.  28  Stat  8  [U.  S.  Comp.  St  1901.  p.  1.1221) 
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United  States  District  Judges  and  commis- 
sioners are  vested  wltb  co-ordinate  original 
jurisdiction  in  this  class  of  cases.  In  this 
case  the  District  Judge  might  have  ordered 
the  warrant  returnable  before  either  himself 
or  the  commissioner ;  in  the  latter  case  the 
appellant  would  have  been  entitled,  upon 
appeal,  to  a  trial  de  novo,  and  in  the  former, 
we  think,  was  entitled  to  a  determination  by 
the  District  Judge  upon  a  hearing  where  the 
witnesses  produced  might  be  seen  and  heard 
by  him.  In  view  of  the  conclusion  we  have 
reached  upon  this  question  we  deem  It  need- 
less to  consider  the  objection  that  the  evi- 
dence Is  InsuflBcient  to  support  the  judgment 

The  remaining  question  raised  touches  the 
right  of  appellant  to  bail  pending  this  ap- 
peal. The  act  of  Congress  provides  that 
when  an  order  of  deportation  has  been  made 
by  a  United  States  District  Judge  or  com- 
missioner: "Such  order  of  deportation  shall 
be  executed  by  the  United  States  marshal 
of  the  district  within  which  such  order  is 
made,  and  he  shall  execute  the  same  with  all 
convenient  dispatch ;  and  pending  the  execu- 
tion of  such  order  such  Chinese  person  shall 
remain  In  the  custody  of  the  United  States 
marshal,  and  shall  not  be  admitted  to  bail." 
"While  the  allowance  of  ball  pending  appeal 
is  within  the  Inherent  power  of  the  courts  of 
general  jurisdiction,  the  statute  In  question 
has  been  held  to  prohibit  Its  exercise,  upon 
the  theory  that  the  order  of  deportation  Is 
final;  its  execution  merely  being  suspended 
and  the  order  becoming  effective  in  event  of 
the  appeal  being  unsuccessful.  See  U.  S. 
V.  Wong  Lee  Foo  (decided  at  the  present 
term)  108  Pae.  488,  and  authorities  therein 
dted.  In  that  case  we  held  that  upon  appeal 
from  a  commissioner's  order  of  deportation 
the  hearing  before  a  district  Judge  must  be 
de  novo,  and  for  that  reason  the  order  of 
the  commissioner  became  vacated  by  the  per- 
fection of  the  appeal  and  the  statutory  pro- 
vision Inoperative,  but  upon  appeal  to  this 
court  the  case  Is  not  tried  de  novo ;  the  or- 
der of  the  district  Judge  Is  only  suspended 
and  becomes  operative  upon  .an  adverse  de- 
termination of  the  appeal  here. 

It  follows  that  baU  was  properly  denied; 
but,  as  we  are  of  the  opinion  that  the  Dis- 
trict Judge  erred  in  his  mandatory  reference 
for  the  purpose  of  taking  testimony,  and  bas- 
ing his  order  of  deportation  upon  the  evi- 
dence contained  In  the  report,  the  order  ap- 
pealed from  is  reversed. 

KENT,  0.  J.,  and  DOAN  and  LEWIS,  JJ., 
concur. 

OS  Aril.  Mt) 

BRANDT  T.  SCBIBNER  et  nx. 
(Sopreme  Court  of  Arizona.     April  2,   1910.) 
JjIB  Pendens  (|  21*)-<!onstbuctive  Nohcb— 

AMENnUENT  OF  PLEADINO. 

Under  Civ.  Code  1901,  par.  1818,  provid- 
ing for  the  filing  of  a  lia  pendens,  and  that  from 


the  time  of  filing  sndi  notice  a  purchaser  or 
incumbrancer  of  the  property  affected  thereby 
shall  be  held  to  have  constructive  notice  of  the 
pendency  and  claims  therein  made,  mak'es  the 
recording  of  the  lis  pendens  constructive  notice 
of  all  that  is  claimed  in  the  action,  regardless 
of  whether  such  claims  are  sufficiently  pleaded ; 
and  hence  a  lis  pendens  filed  in  a  partition  suit 
dates  from  the  complaint,  though  it  is  there- 
after amended  so  as  to  include  the  necessary 
allegation  of  the  value  of  the  property. 

[EM.  Note.— For  other  cases,  see  Lis  Pendens, 
Dec.  Dig.  }  21.»] 

Appeal  from  District  Court,  Maricopa  Coun- 
ty; before  Justice  Edward  Kent 

Action  by  M.  D.  Scribner  and  wife  against 
T.  R.  Brandt  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

This  Is  an  action  brought  by  the  appellees 
against  the  appellant  to  quiet  title  to  an  un- 
divided two-thirds  interest  in  certain  real 
property  situate  in  the  city  of  Tombstone, 
the  appellees  basing  their  title  upon  a  decree 
of  partition  and  sale  of  said  property  In  a 
suit  wherein  appellees  were  plaintiffs  and 
W.  K.  Meade  defendant,  and  upon  a  deed 
from  a  commissioner  appointed  by  the  court 
to  make  such  sale.  Flaintlffs,  in  the  parti- 
tion suit,  on  the  same  day  on  which  they 
filed  their  complaint,  filed  a  notice  of  lis  pen- 
dens, which  was  substantially  in  the  form' 
provided  by  the  statute.  A  demurrer  was  in- 
terposed to  the  complaint,  but  no  ruling  was 
made  upon  the  demurrer  until  the  case  was 
called  for  trial,  when  it  was  sustained  with 
leave  to  forthwith  amend  by  inserting  an  al- 
legation required  by  statute,  namely,  "an  al- 
legation of  the  estimated  valae  of  the  prop- 
erty in  question,"  which  was  thereupon  made 
by  interlineation.  Appellant  claims  title  to 
an  undivided  two-thirds  interest  in  the  prop- 
erty under  a  sheriff's  deed  made  in  pursuance 
of  a  decree  foreclosing  a  mortgage  upon  such 
interest,  the  mortgage  having  been  taken  by 
appellant  from  W.  K.  Meade,  the  defendant 
in  the  partition  suit  between  the  date  on 
which  the  complaint  and  notice  of  lis  pendens 
were  filed  and  the  date  of  the  amendment  of 
the  complaint. 

Pickett  Bowman  &  Pickett  for  appellant 
W.  P.  Miller  and  Ben  Goodrich,  for  ai^ellees. 

DOE,  J.  The  only  question  presented  by 
this  appeal  is  whether  appellant  was  bound 
by  the  decree  in  the  partition  suit  Counsel 
for  appellant  advance  the  theory  that  the 
court  by  sustaining  the  general  demurrer  to 
the  complaint  in  the  partition  suit  held  that 
no  cause  of  action  was  stated  by  the  com- 
plaint, and  that  in  consequence  no  construc- 
tive notice  was  Imparted  to  him  until  after 
the  amendment,  at  the  date  of  which  his 
rights  under  the  mortgage  had  become  fixed 
and  determined.  In  most  of  the  numerous 
cases  holding  that  where  a  cause  of  action 
is  for  the  first  time  stated  by  the  amendment, 
the  doctrine  of  lis  pendens  only  becomes  ap- 
plicable from  the  date  of  the  amendment,  it 
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will  b«  found  that  either  new  parties  were 
brought  in  or  new  and  independent  caasea 
of  action  were  set  up  by  tlie  amendment,  and 
the  theory  la  adopted  that  the  doctrine  of  lis 
pendens  is  based  upon  the  principle  that  con- 
structive notice  is  imparted  by  the  pleadings, 
and  that.  In  Tlew  of  the  hardship  sometimes 
worlced  by  it  upon  purchasers  pendente  lite 
without  actual  notice,  therefore  the  rule 
should  not  be  enforced  until  a  valid  cause  of 
action  Is  disclosed  by  the  pleadings.  "The 
doctrine  of  lis  pendens,  as  generally  under- 
stood and  applied  by  the  courts  of  this  coun- 
try, la  not  based  upon  presumption  of  notice, 
but  upon  a  public  policy,  Imperatively  de- 
manded by  a  necessity  which  cau  be  met  and 
overcome  in  no  other  manner."  It  is  careless 
"use  of  language  which  has  led  judges  to 
speak  of  it  as  notice  because  it  happens  to 
have  in  solne  instances  similar  effect  with 
notice."  Freem.  Judgm.  i  191,  and  authori- 
ties cited.  Judge  Story  defines  the  rule  as 
follows:  "A  purchase  made  of  property  ac- 
tually in  litigation,  pendente  lite,  for  a  valu- 
able consideration,  and  without  any  express 
or  implied  notice  in  point  of  fact,  affects  the 
purchaser  in  the  same  manner  as  if  he  had 
such  notice,  and  be  will  accordingly  be  bound 
by  the  Judgment  or  decree  in  the  suit."  Eq. 
Jur.  {  405.  The  rule,  says  Chancellor  Kent, 
"would  not  have  existed,  and  have  been  sup- 
ported for  centuries,  if  it  had  not  been  found 
in  great  public  utility."  The  necessity  for 
its  existence  is  apparent,  for,  without  it,  after 
courts  have  acquired  Jurisdiction  over  and 
are  proceeding  to  determine  conflicting  inter- 
ests In  the  property,  litigants  may  readily 
render  the  final  decree  entirely  ineffectual  for 
any  purpose  by  aliening  or  incumbering  their 
Interests. 

The  Supreme  Court  of  the  United  States  in 
Tllton  et  al.  v.  Cofield  et  al.,  93  U.  S.  163,  23 
L.  Bid.  858,  held  directly  contrary  to  the  view 
herein  taken  by  counsel  for  appellant  In 
that  case  the  appellants  attached  real  proper- 
ty and  recovered  Judgment  which  was  re- 
versed by  the  Supreme  Court  of  the  territory 
of  Colorado.  Thereafter,  by  leave  of  court, 
the  appellants  amended  their  declaration  and 
affidavit  in  attachment,  and  again  recovered 
Judgment  In  pursuance  of  which  the  property 
was  sold  to  appellees.  During  the  pendency 
of  the  action  and  prior  to  the  amendments, 
the  appellees  purchased  the  property  and 
brought  an  action  to  set  aside  the  sale,  and 
from  a  decree  In  their  favor  the  appellants 
appealed  to  the  United  States  Supreme  Court 
The  court  says:  "There  is  another  objection 
to  the  case  of  the  appellees  which  must  not 
be  overlooked.  They  are  not  subsequent  at- 
taching creditors,  nor  creditors  at  all.  They 
are  purchasers  lite  pendente.  The  law  is 
that  he  who  intermeddles  with  property  In 
litigation  does  It  at  his  peril,  and  is  as  con- 
clusively t)ound  by  the  results  of  the  litiga- 
tion, whatever  they  may  be,  as  If  be  had 
been  a  party  to  it  from  the  outset  Inloe's 
Lessee  t.  Harvey,  11  Md.  524;  Salisbury  v. 


Morss,  7  Lans.  [N.  T.l  362;  Harrington  t. 
Slade,  19  [22]  Barb.  [N.  Y.]  162;  1  Story's  Eq. 
{  406.  The  appellees  voluntarily  took  the 
position  they  occupy.  They  chose  to  buy  a 
large  amount  of  property,  including  that  In 
controversy,  from  the  fugitive  debtor.  This 
was  done  after  the  latter  had  been  seized 
under  the  writ  of  attachment  and  while  the 
suit  In  which  It  was  Issued  was  sllU  pend- 
ing. They  took  the  title  subject  to  the  contin- 
gencies of  the  amendments  that  were  made, 
and  of  everything  else,  not  coram  non  Judlce, 
the  court  might  see  fit  to  do  In  the  case.  The 
attachment  might  be  discharged,  or  the  Judg- 
ment might  be  larger  than  was  then  antici- 
pated. They  took  the  chances,  and  must 
abide  the  result  Having  obtruded  themselves 
upon  the  property  attached,  they  insist  that 
their  purchase  narrowed  the  rights  of  the 
plaintiffs  and  circumscribed  the  Jurisdiction 
of  the  court  Such  is  not  the  law.  After 
their  purchase,  the  court  the  parties,  and 
the  res  stood  in  all  respects  as  they  stood 
before ;  and  the  Judgment  sale,  and  convey- 
ance have  exactly  the  same  effect  as  if  the 
appellees  and  the  facts  upon  which  they  t^y 
had  no  existence." 

In  Cotton  V.  Dacey  (C.  C.)  61  Fed.  481.  the 
court  says:  "The  equities  of  the  plaintiff 
are  such  aa  to  appeal  strongly  to  the  con- 
science of  a  chancellor,  and  I  am  clearly  of 
the  opinion  that  he  Is  entitled  to  the  relief 
prayed  for  as  against  Evans  and  those  claim- 
ing to  be  Innocent  purchasers  of  the  lands  In 
controversy.  But  much  stress  is  laid  on  the 
fact  that  after  the  sale  of  the  lands  under 
Evans'  Judgment  a  demurrer  was  sustained 
to  the  bill  filed  by  the  plaintiff  herein,  with 
leave  to  amend,  and  that  for  that  reason  the 
claim  of  Evans  is  paramount  and  superior. 
If  the  bill  in  this  case  was  sufficiently  amend- 
ed, after  demurrer  and  leave  to  amend  was 
given,  to  afford  the  plaintiff  the  relief  be 
asks  for,  the  amendment  relates  back  to  the 
institution  of  the  suit  and  neither  E^^ans 
nor  those  holding  under  him  can  take  any- 
thing by  this  objection  or  this  contention." 
In  Norrls  v.  He,  162  III.  190,  38  N.  B.  762,  43 
Am.  St  Rep.  233,  the  Supreme  Court  of  Illi- 
nois says:  "It  is  still  further  insisted  by  the 
appellant  that  by  reason  of  the  amended 
bill  filed  on  January  17,  1870;  a  new  Us  pen- 
dens was  created  from  that  time,  which 
would  not  affect  the  interests  acquired  by 
the  grantee  in  the  previous  deed  of  1868. 
There  are  cases  where  the  lis  pendens  wlU 
begin  with  the  filing  of  the  amendment,  and 
will  not  relate  back  to  the  commencement  of 
the  action  so  as  to  affect  intervening  rights. 
This,  however,  is  only  true  where  the  amend- 
ment sets  up  a  new  equity,  or  where  the 
party  making  the  amendment  brings  for- 
ward a  new  claim,  or  a  different  and  distinct 
ground  of  relief,  not  before  asserted.  Benn. 
Lis  Fend.  pp.  97,  160;  Tllton  v.  Cofi^d.  sn- 
pra;  Bank  v.  Sherman,  101  U.  S.  403  [25  Tj. 
Ed.  808];  Stoddard  v.  Myers.  8  Ohio.  20a: 
Gibbon  T.  Dougherty,  10  Ohio  St  365:   Lam- 
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ber  Co.  ▼.  GusUji,  54  Mich.  624,  20  N.  W. 
616;  1  Freem.  Judgm.  {  199;  Bradley  ▼.  Lnce, 
99  in.  234;  Stone  v.  Connelly,  1  Mete  (Ky.) 
652  [71  Am.  Dec.  490];  Wortham  t.  Boyd, 
66  Tex.  401,  1  8.  W.  109.  Purchasers  pen- 
dente lite  must  take  notice  of  everything 
averred  In  the  pleadings  pertinent  to  the  Is- 
sue or  to  the  relief  sought  Center  v.  Bank, 
22  Ala.  757;  Allen  ▼.  Poole,  supra  [54  Miss. 
323];  Wortham  T.  Boyd,  supra;  IS  Am.  & 
Eng.  Bnc.  Law,  p.  886."  See,  also,  Burt  v. 
Gamble,  98  Mich.  402.  57  N.  W.  261;  Mc- 
Claskey  v.  Barr  (C.  C.)  48  Fed.  130;  Turner 
T.  Houpt,  53  N.  J.  Eq>  526,  33  Atl.  28;  Tur- 
ner et  al.  T.  Babb  et  al.,  60  Mo.  342. 

While  the  subject  under  consideration  Is 
regulated  by  statute  in  this  territory,  tbe 
condition  at  tbe  law  In  this  regard  at  tbe 
time  of  its  enactment  must  be  considered  as 
tending  to  throw  light  upon  the  legislative 
Intent.  Our  statute  provides  (paragraph  1318, 
c.  6,  tit.  17):  "In  an  action  affecting  the  title 
to  real  property  tbe  plaintiff  at  the  time  of 
filing  tbe  complaint,  or  at  any  time  there- 
after, and  the  defendant  at  the  time  of  filing 
his  answer  when  affirmative  relief  Is  claim- 
ed In  such  answer,  or  at  any  time  thereafter, 
may  file  In  the  office  of  the  recorder  of  tbe 
county  In  which  the  property  Is  situated,  a 
notice  of  the  pendency  of  the  action  or  de- 
fense, or  tbe  matter  constituting  defendant's 
claim  for  affirmative  relief,  the  relief  de- 
manded by  the  defendant,  and  a  description 
•of  the  property  affected  thereby.  •  •  • 
From  tbe  time  of  filing  such  notice  a  pur- 
chaser or  Incumbrancer  of  tbe  property 
affected  thereby  shall  be  held  to  have  con- 
stmctive  notice,  of  the  pendency  of  the  ac- 
tion, and  claims  therein  made."  The  decl- 
«ion  in  Tilton  et  aL  v.  Cofleld  et  al.,  supra. 
Is  conclusive  in  this  jurisdiction  unless  In- 
applicable by  reason  of  the  foregoing  statu- 
tory provision. 

In  Bennett  on  Lis  Pendens,  f  318,  c.  15,  the 
writer  says:  "That  under  the  lis  pendens 
acts  the  res  litlglosa  is  brought  Into  efficien- 
cy and  force  by  tbe  filing  or  recording  of 
tbe  notice,  so  that,  as  a  rule,  under  these 
statutes,  it  commences  with  the  filing  or  re- 
cording of  the  notice  and  its  scope  is  gov- 
erned by  tbe  terms  of  the  notice  Itself."  In 
construing  the  California  statute,  which  is 
Identical  with  ours,  tbe  Supreme  Court  of 
that  state  says:  "The  new  Code  of  Prac- 
tice provides  that  plaintiff  or  defendant  may 
file  a  notice  of  the  pendency  of  the  action 
with  the  recorder  of  the  county  in  which  the 
property  Is  situate,  and  then  provides  that 
from  the  time  of  filing  only  shall  pendency 
-of  the  action  be  constructive  notice  to  tbe 
purchaser  or  incumbrancer  of  the  property 
affected  thereby.    In  no  other  respect  are 


the  rules '  of  law  relating  to  this  subject 
changed  by  the  statute.  A  purchaser  or  In- 
cumbrancer of  property.  Instead  of  being  re- 
quired to  examine  all  the  suits  pending  In 
the  several  courts  to  ascertain  whether  any 
of  them  relate  to  or  affect  the  real  estate  he 
Is  negotiating  about,  has  now  only  to  exam- 
ine the  notice  of  lis  pendens  filed  In  the  re- 
corder's office  of  the  county  where  the  real 
estate  Is  situate,  and  he  Is  only  bound  by 
constructive  notice  of  what  may  there  ap- 
pear." Sampson  v.  Ohleyer,  22  Cal.  210.  In 
Richardson  v.  White,  18  Cal.  100,  the  court 
says:  "The  qualification  of  the  doctrine 
made  by  the  statute  Is  such  that  a  purchaser 
Is  not  affected  unless  notice  of  such  lis  pen- 
dens be  filed  with  the  recorder.  The  com 
mon-law  doctrine  of  lis  pendens  rests  upon 
the  fiction  of  notice  to  all  persons  of  the 
pendency  of  suits,  and  to  remedy  the  evils 
which  might  grow  out  of  the  transfer  of  ap- 
parent legal  titles  or  rights  of  action  to  per- 
sons Ignorant  of  litigation  respecting  them 
this  provision  was  Inserted  in  our  statute. 
If  no  lis  pendens  be  filed,  the  party  acquir- 
ing an  interest  or  claim  pendente  lite  stands 
wholly  unaffected  by  the  suit  The  object 
of  tbe  statute  evidently  was  to  add  to  the 
common-law  rule  a  single  term,  to  wit,  to  re- 
quire for  constructive  notice,  not  only  a  suit, 
but  filing  a  notice  of  it  so  that  this  rule  Is 
as  if  It  read:  The  commencement  of  a  suit 
and  tbe  filing  of  notice  of  it  are  constructive 
notice  to  all  the  world  of  the  action,  and 
purchasers  or  assignees,  afterward  becoming 
such,  are  mere  volunteers  and  bound  by  the 
judgment."  In  McNamara  v.  Oakland  B.  ft 
L.  Ass'n.  132  Cnl.  249.  64  Pac.  278,  the  court 
says:  "The  object  of  tbe  notice  is  to  give 
the  opportunity  of  defense  to  any  one  acquir- 
ing subsequent  rights.  Another  object  of 
the  statute  was  to  give  notice  In  this  way 
of  litigation  that  third  persons  might  not 
purchase  except  advisedly." 

The  statute  is  obviously  intended  to  make 
the  recording  of  the  lis  pendens  constructive 
notice  of  all  that  ip  claimed  In  the  action  re- 
gardless of  whether  such  claims  are  suffi- 
ciently plead.  In  so  far  as  their  nature  and 
extent  are  disclosed  by  tbe  pleadings,  and  to 
In  entire -accord  with  and  In  furtherance  of 
the  doctrine  declared  In  Tilton  et  al.  v.  Co- 
fleld et  al.,  snpra;  Its  Only  effect  being  to 
mlHgate  the  harshness  of  the  rule  In  Its  ap- 
plication to  purchasers  and  incumbrancers 
pendente  lite  by  affording  Increased  facili- 
ties to  them  for  acquiring  the  information 
necessary  to  their  protection. 

For  the  foregoing  reasons,  the  judgment 
Is  affirmed. 

CAMPBEILL,  and  LESWIS,  JJ.,  concur. 
DOAN,  J.,  not  sitting. 
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LUKE  et  al.  t.  SMITH. 
(Supreme  Court  of  Arizona.     April   2,  1910.) 

1.  Execution  (|  260^)— Salb— Title  of  Pub- 
ohaseb— outbtandino  equities. 

At  common  law,  and  in  absence  of  statute, 
a  purchaser  on  execution  takes  title  subject  to 
all  ontatanding  e<]uitieB  of  wliich  he  had  notice 
at  the  time  of  the  sale. 

[Ed.  Note.— For  other  caseB,  see  Eixecution, 
Gent.  Dig.  I  768;   Dec.  Dig.  t  269.*] 

2.  Execution  (§  272*)  —  Sale  —  Rights  of 
FuBCHASER— Partner's  Ijen  —  Priority  — 
Judgment  Lien. 

OiT.  Code  1901,  par.  749,  making  all  con- 
veyances of  land  void  as  to  creditors  and  subse- 
quent purchasers  for  value,  unless  acknowledged 
and  recorded,  does  not  cover  the  case  of  equita- 
ble^  liens,  evidence  of  which  need  not  be  record- 
ed, so  that  a  partner's  equitable  lien  for  money 
advanced  to  purchase  end  improve  land  used  in 
the  firm  business,  is  superior  to  the  lien  of 
one  purchasing  upon  a  subsequent  execution  sale 
under  s  judgment  against  the  partner  in  whose 
name  the  legal  title  was,  if  the  execution  pur- 
chaser bought  with  actual  or  constructive  no- 
tice of  the  partner's  lien. 

[Bd.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  ft  781-788;    Dec.  Dig.  !  272.»] 

8.  Vendor  and  Purchaser  (§  229*)— Bona 
Fide  Purchaser— Constructive  Notice  — 
What  Constitutes. 

One  having  notice  of  a  fact  affecting  prop- 
erty which  he  contemplates  purchasing  so  as  to 
put  him  on  inquiry  with  reference  thereto  is 
chargeable  with  knowledge  which  such  inquiry 
would  have  shown ;  and  notice  of  a  claim  in- 
consistent with  the  title  be  seeks  to  obtain  will 
require  him  to  exercise  due  diligence  to  discover 
the  facts  upon  which  such  claim  is  based. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  477-494 ;  Dec.  Dig.  $ 
229.*] 

4.  Execution  (|  272*)  —  Sale  —  Bona  Fide 
PuBCHASEBB— Notice  —  Judicial  Proceed- 
ings—Filing  OF  Complaint. 

Plaintiff  sued  his  partner,  R.^  to  foreclose 
his  partner  lien  'on  land  standing  in  R.'s  name, 
and  joined  as  defendants,  creditors  of  R.  who 
had  attached  the  land.  Pending  the  suit  the 
attaching  creditors  obtained  judgment  against 
R.  and  bought  in  the  land  at  the  execution  sale. 
Held  that,  though  the  complaint  did  not  state 
the  facts  supporting  the  partner's  lien  claimed 
by  plaintiff,  yet  where  it  stated  the  substance  of 
a  part  of  the  partnership 'agreement  as  to  the 
land  under  which  the  lien  was  claimed,  it  was 
enough  to  put  the  attaching  creditors  on  in- 
quiry, and  diarge  them  with  constructive  notice 
thereof  so  as  to  postpone  their  rights  as  i>ur- 
chasers  at  the  execution  sale  to  the  plaintilTs 
lien  as  partner. 

[Dd.  Note.— For  other  cases,  see  E^icecution, 
Cent  Dig.  {{  781-788;    Dec.  Dig.  {  272.  •] 

5.  Execution  (J  268*)  —  Sale  —  Riohts  of 
Purchases  —  CoNsraucriVE  Notice  —  Reo- 
OBOB— Mortgage  Records. 

Recording  of  a  mortgage  executed  with 
warranty  of  title  by  one  who  bad  the  legal  title 
to  land  upon  which  another  had  a  partner's 
Uen,  was  not  constructive  notice  to  the  latter 
of  its  execution,  so  as  to  constitute  a  waiver  by 
him,  hy  acquiescence,  as  to  his  rights  as  lienor, 
as  against  subsequent  purchasers  of  the  land 
under  execution;  he  having  no  actual  notice  of 
the  record. 

[ESd.  Note. — ^For  other  cases,  see  Execution, 
Cent  Dig.  H  762-767;   Dec.  Dig.  |  268.*] 


6.    PaBTNEBSHIP     (8     43*)  —  LlABILITT     AB    TO 

Third  Pabtt. 

Civ.  Code  1901,  par.  2703,  providing  that 
if  one  transacts  business  as  a  merchant  or 
trader  with  the  addition  of  the  words  "agents," 
"company,"  etc,  and  fails  to  disclose  his  part- 
ner's name  by  a  sini,  etc.,  or  transacts  busine* 
in  his  own  name,  the  firm  property  shall,  as  to 
his  creditors,  be  treated  as  his  property,  pro- 
vided this  title  shall  not  apply  to  copartners, 
complying  with  Civ.  Code  1901,  pars.  3520- 
3524,  relates  only  to  merchants  and  traders,  and 
doe;3  not  apply  to  a  joint  venture  in  the  pur- 
chase and  improvement  of  realty. 

[Ed.  Note.— For  other  cases,  see  Partneisbip. 
Gent  Dig.  <  60;   Dec.  Dig.  {  43.*] 

Appeal  from  District  Court,  Maricopa 
County;    before  Justice  Edward  Kent 

Action  by  Jesse  Hoyt  Smith  against  Frank 
Luke  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

KIbbey,  Bennett  &  Bennett,  for  appellants. 
C.  F.  Alnsworth  (Lewis  M.  Ogden,  of  coun- 
sel), for  appellee. 

CAMPBELL,  J.  The  second  amended 
complaint  in  this  action  was  before  os  in 
Smith  v.  Rniney  et  al.,  9  Ariz.  362,  83  Pac. 
4(53,  and  was  held  by  ns  not  to  state  a  cause 
of  action.  Upon  appeal  to  the  Supreme 
Court  of  the  United  States,  that  court  held 
that  the  agreement  between  Smith  and  Ral- 
ney  constituted  them  partners,  and  gave  to 
Smith  a  partner's  lieu  upon  the  land,  as  a 
partnership  asset;  reversed  the  judgment  of 
this  court,  and  remanded  it  for  trial.  209 
U.  S.  53,  28  Sup.  Ct.  474,  52  L.  Ed.  679. 

The  opinions  above  indicated  set  forth  the 
substance  of  the  complaint  and  of  the  agree- 
ment attached  to  It  By  their  answer,  the 
defendants   Luke   allege   that  on  June  II. 

1902,  Rainey  was  the  owner  of  and  held  in 
his  own  name  the  title  of  record  to,  and  was 
in  possession  of,  an  undivided  one-third  in- 
terest In  the  land  described  in  the  complaint; 
that  on  that  day,  Rainey  being  Indebted  to 
tbe  Lukes  in  the  sum  of  |2,500,  with  Inter- 
est, they  commenced  an  action  to  recover 
tbe  said  sum  and  Interest,  and  sued  out  an 
attachment  which  was'  duly  served  and  lev- 
ied upon  Rainey's  Interest  In  said  land,  and 
thereafter  duly  recorded  In  the  office  of  the 
county  recorder  of  Maricopa  county;  that, 
thereafter,  such  proceedings  were  had  In  the 
cause  that  on  June  11,  1003,  the  Lakes  re- 
covered a  judgment  against  Rainey  for  the 
amonnt  of  his  Indebtedness  to  them,  and 
which  judgment  foreclosed  the  lien  of  at- 
tachment;   that  on  the  6th  day  of  August, 

1903,  an  order  of  sale  was  duly  Issued  out  of 
tbe  court,  and  that  on  the  8th  day  of  Sep- 
tember, 1903,  the  premises  were  sold  to  tbe 
Lukes,  who,  after  the  expiration  of  the  pe- 
riod of  redemption,  received  a  deed  therefor 
from  the  «herlff.  It  Is  further  alleged  that 
neither  of  the  Lakes  had  any  knowledge  or 
any  notice,  actual  or  constructive,  of  the  ex- 
istence  of  the   agreement    attached   to   the 
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complaint  of  the  plaintiff,  prior  to  the  fil- 
ing ot  plaintiff's  second  amended  complaint, 
which  said  second  amended  complaint  was 
filed  on  the  31st  day  of  December,  1903.  The 
action  was  tried  by  the  court  without  a  jury, 
and  resulted  In  a  Judgment  for  Smith.  The 
trial  court  found  that  the  land  described  in 
the  complaint  was  purchased  by  Smith  and 
Balney  In  March,  1897,  for  the  sum  of  $18,- 
000;  that  Smith  advanced  and  paid  the  pur- 
chase price;  that  the  title  to  the  land  was 
takeit,  an  undivided  two-thirds  in  the  name 
of  Smith  and  an  undivided  one-third  in  the 
name  of  Rainey;  that  at  various  times  l>e- 
tween  March  20,  1887,  and  May  23,  1903, 
Smith,  under  the  terms  of  the  contract  at- 
tached to  the  complaint,  advanced  the  fur- 
ther sum  of  $32,473.35,  and  that  one-third 
of  such  payments  and  advances  so  made  by 
Smith,  together  with  Interest,  amounts  to 
the  sum  of  $21,772.17,  which  said  sum  was 
due  to  Smith  from  Rainey,  under  the  terms 
of  the  contract,  on  May  23,  1903;  that  since 
May  23,  1908,  and  prior  to  the  28th  day  of 
November,  1903,  Smith  advanced  the  further 
sum  of  $1,085,  and  that  the  total  amonnt  due 
at  the  time  of  tlie  trial  of  the  action  from 
Rainey  to  Smith,  for  principal  and  interest 
for  such  advances,  under  the  terms  of  the 
contract,  is  the  sum  of  $28,2^.02.  The  trial 
court  further  found  the  allegations  of  the 
answer  of  the  defendants  Luke  to  be  true, 
with  the  exception  of  the  matter  of  notice. 
As  conclusions  of  law,  the  court  found  that 
Smith  is  entitled  to  a  Judgment  against  Rai- 
ney for  the  amount  due  from  him  to  Smith; 
that  the  contract,  a  copy  of  which  is  attach- 
ed to  the  complaint,  constituted  Smith  and 
Rainey  copartners  In  respect  to  the  property 
described  In  the  complaint,  and  thereby  con- 
stituted Rainey  a  trustee  In  favor  of  Smith, 
with  respect  to  the  undivided  one-third  in- 
terest In  the  premises  standing  in  his  name; 
and  that  by  virtue  thereof  Smith  has  a  lien 
upon  said  land  for  the  payment  of  the 
amount  found  due  him  from  Rainey.  There 
Is  another  conclusion  of  law  drawn  by  the 
court,  to  which  we  will  hereafter  call  at- 
tention. Judgment  was  in  favor  of  Smith, 
against  Rainey,  in  the  sum  of  $28,224.02,  and 
the  lien  of  Smith  was  adjudged  prior  in 
right  to  that  of  the  defendants  Lulse.  From 
this  Judgment  the  defendants  Lulie  have  ap- 
X>ealed. 

At  the  common  law,  the  purchaser  at  an 
ordinary  execution  sale  takes  subject  to  all 
outstanding  equities  of  which  be  had  notice 
at  the  time  of  the  sale,  and  this  must  be  con- 
aidered  the  rale  in  this  territory,  except  as 
It  ntay  have  been  changed  by  statute.  There- 
fore, the  first  question  to  be  considered  is 
tbe  effect  to  be  given  our  recording  statute 
(paragraph  749,  Rev.  St  1901)  which  pro- 
-▼ides:  "All  bargains,  sales  and  other  convey- 
BBces  vbaterer,  of  any  lands,  tenements  and 
Iieredltaments,  whether  they  may  be  made 
tor  passing  any  estate  of  freehold  or  iuher- 


itance  or  for  a  term  of  yean;  and  deeds  of 
settlement  upon  marriage,  whether  land, 
money  or  other  personal  thing,  and  all  deeds 
of  trust  and  mortgages  whatsoever,  which 
shall  hereafter  be  made  and  executed,  shall 
be  Toid  as  to  all  creditors  and  subsequent 
purchasers  for  valuable .  consideration  with- 
out notice,  unless  they  shall  be  acknowledg- 
ed and  filed  with  the  recorder,  to  be  record- 
ed, as  required  by  law,  or,  where  record  Is 
not  required  deposited  and  filed  with  the  re- 
corder; but  the  same,  as  between  the  parties 
and  their  heirs,  and  as  to  aU  subsequent  pur- 
chasers, with  notice  thereof,  or  without  val- 
uable consideration,  shall  nevertheless  be 
valid  and  binding." 

Connsel  agree  that  the  statute  was  adopt- 
ed from  the  laws  of  Texas  by  the  Liegislatiu*e 
of  this  territory.  The  Supreme  Court  of  that 
state,  while  uniformly  holding  that  a  prior 
unrecorded  conveyance  or  mortgage  creates 
no  rights  as  against  creditors  who  tiave  ob- 
tained liens,  had,  prior  to  our  adoption  of 
tbe  statute,  construed  It  as  not  affecting  re^ 
suiting  trusts  or  equitable  liens  evidence  of 
which  Is  not  required  or  permitted  to  be  re- 
corded. Thus,  in  Blankenship  v.  Douglas, 
26  Tex.  226,  82  Am.  Dec.  608,  it  is  said:  "It 
seems  to  be  well  settled  that  a  Judgment 
lien  on  the  land  of  a  debtor  is  subject  to 
every  equity  which  existed  against  tbe  land 
in  the  hands  of  the  Judgment  debtor  at  the 
time  of  the  rendition  of  the  Judgment  And 
courts  of  equity,  it  is  said,  •  •  •  will 
limit  that  Hen  to  the  actual  Interest  which 
tbe  Judgment  debtor  has  in-  the  estate. 
•  •  •  If  the  property  In  controversy  was 
purchased  by  John  J.  Blankenship  with  the 
funds  of  David  Blankenship,  and  for  him, 
then  the  equitable  estate  in  the  land  was  in 
said  Blankenship,  and,  upon  proof  of  the 
facts,  the  land  might  have  been  sold  under 
execution  for  the  debts  of  David  Blanken- 
ship. •  ♦  •  This  kind  of  an  equity  is  be- 
yond the  contemplation  of  our  statute  of 
registration  respecting  the  rights  of  credit- 
ors." 

In  Senter  v.  Lambeth,  59  Tex.  259,  the  con- 
troversy was  between  an  attaching  creditor 
who  was  without  notice  at  the  time  his  at- 
tachment was  levied  and  at  the  time  when 
Judgment  was  rendered,  but  who  had  notice 
at  the  time  he  purchased  at  his  own  execu- 
tion sale,  and  the  claimant  of  a  vendor's  lien. 
Tbe  question  involved  is  thus  stated  by  the 
court:  "The  sole  question  in  the  case  la 
whether,  under  the  admitted  facts,  the  lien 
and  rights  acquired  by  virtue  of  the  writ  of 
attachment  Judgment,  and  sherlfTs  sale  are 
superior  to  those  of  the  appellees,  who  hold 
tbe  unrecorded  vendor's  lien,  of  which  ajt- 
pellants  bad  notice  at  or  before  the  sale,  but 
of  which  no  notice,  was  bad  when  the  writ 
of  attachment  was  levied  or  when  the  Judg- 
ment was  obtained." 

The  previous  decisions  of  the  court  are 
examined,  and  it  is  held  (quoting  from  the 
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Byllabas,  -whicb  correctly  states  ttae  ruling 
of  the  court):  "As  against  a  purchaser  with 
notice  of  a  vendor's  lien  before  sale  under 
a  Judgment  which  Judgment  constituted  a 
legal  lien  on  land,  a  court  of  equity  will  con- 
fine the  operation  of  the  l^al  lien  of  the 
Judgment  creditor  -  to  the  actual  Interest 
which  the  Judgment  debtor  had  in  the  estate 
at  the  time  such  legal  lien  was  fixed.  The 
vendor's  lien  wiU  be  protected,  though  the 
purchaser,  who  had  notice  before  his  pur- 
chase at  execution  sale,  had  no  actual  notice 
when  the  Judgment  lien  attached." 

Again,  In  Calvert  v.  Roche,  59  Tex.  463,  it 
Is  said:  "As  a  general  proposition,  a  Judg- 
ment Hen  only  attaches  to  the  actual  Interest 
of  the  debtor  In  the  land;  but  on  account  of 
our  registration  laws,  ordinarily,  if  the'  Judg- 
ment lien  attaches  before  the  creditor  has 
notice  of  the  existence  of  the  unrecorded 
deed,  then  such  deed  is  subordinated  to  the 
lien,  and  subsequent  notice  of  the  existence 
of  the  deed  would  work  no  change  in  the 
rights  of  the  parties.  But  when  the  debtor 
holds  the  legal  title  in  trust  for  others,  with 
whose  funds  and  for  whose  use  it  was  pur- 
chased, then  if  the  purchaser  at  sherifTs 
sale,  made  by  virtue  of  such  Judgment,  has 
notice  of  the  rights  of  the  cestui  que  trusts 
before  his  purchase,  he  would  acquire  no 
title  to  the  property  as  against  them.  This 
distinction  results  from  the  fact  that  such 
an  equitable  right  Is  not  subject  to  or  gov- 
erned by  the  registration  statutes." 

This  doctrine  has  repeatedly  been  affirm- 
ed, and  as  late  as  Paris  v.  Burks,  101  Tex. 
106,  105  S.  W.  174,  it  is  said:  "It  is  true 
that  the  statute  operates  only  against  claims 
dependent  on  instruments  which  are  requir- 
ed or  permitted  to  be  recorded,  and  rights 
to  which  the  law  gives  rise  In  certain  states 
of  fact  and  of  which  it  requires  no  evidence 
npon  the  records  or  in  writing,  such  as  ven- 
dors' liens,  certain  kinds  of  trusts,  and,  per- 
haps, others  that  might  be  instanced,  are  not 
postponed  to  the  rights  of  creditors  result- 
ing from  the  mere  acquisition  of  Hens  by  le- 
gal process." 

We  perceive  no  difference  in  principle  be- 
tween the  equitable  rights  Involved  in  and 
protected  by  the  decisions  of  the  Supreme 
Cionrt  of  Texas,  and  the  equitable  rights  of 
a  partner  to  a  lien  for  money  advanced  for 
the  purchase  and  Improvement  of  lands  used 
in  carrying  out  the  Joint  venture.  We  feel 
constrained  to  follow  the  construction  given 
the  statute  by  tbe  Supreme  Court  of  Texas 
prior  to  our  adoption  of  It,  and  to  hold  that 
Smith's  Uen  is  prior  to  that  of  the  Lukes, 
and  must  prevail  over  it,  if  they  had  notice, 
actual  or  constructive,  of  such  Hen  at  the 
time  of  the  sale. 

The  trial  court  found  that  tbe  Lukes,  at 
tbe  time  of  the  sale,  had  no  actual  notice, 
but  that  they  did  have  constructive  notice 
of  Smith's  Uen.  The  original  complaint  In 
this  action  was  filed  July   18,  1903.     The 


sale  under  the  Lukes'  Judgment  occurred 
September  8,  1903;  and  on  December  31. 
1903,  this  second  amended  complaint  was 
filed.  To  the  second  amended  complaint,  for 
the  first  time,  was  attached  a  copy  of  the 
agreement  between  Smith  and  Ralney,  and 
it  will  be  observed  that  this  complaint  was 
filed  subsequent  to  the  sale.  The  original 
complaint  did  not  set  forth  sufflcient  facts 
to  show  that  Smith  was  entitled  to  a  part- 
nership lien.  It  purported  to  state  tbe  sub- 
stance of  a  portion  of  the  agreement  between 
Smith  and  Ralney,  and  disclosed  that  the 
basis  of  whatever  rights  Smith  had  was  evi- 
denced by  a  written  contract,  and  that  by 
reason  of  that  contract,  and  operations  un- 
der it,  he  claimed  a  lien  upon  the  land.  Did 
this  pleading  convey  to  the  Lukes  sufficient 
information  to  put  them  upon  Inquiry  as  to 
Smith's  rights,  and  charge  them  with  con- 
structive notice  of  the  existence  of  his  Hen, 
prior  to  the  sale?  There  is  not  so  much 
difficulty  in  stating  the  rule  as  In  applying 
It  to  a  given  state  of  facts.  Where  one  has 
notice  of  a  fact  affecting  property  which  he 
seeks  to  purchase,  which  puts  him  upon  in- 
quiry, he  is  chargeable  with  the  knowledge 
which  the  inquiry,  if  made,  would  have  re- 
vealed; and  one  is  put  npon  inquiry  by  no- 
tice of  a  claim  which  is  inconsistent  with 
the  title  he  seeks  to  obtain,  and  must  exer- 
cise due  diligence  to  ascertain  the  facts  upon 
which  the  claim  is  based.  In  Fidelity  Com- 
pany V.  Railroad  Co.,  32  W.  Va.  244,  9  S.  E. 
180,  It  Is  said  that:  "Whatever  Is  sufficient 
to  put  a  person  on  inquiry  is  considered  aa 
conveying  notice;  for  the  law  imputes  a  per- 
sonal knowledge  of  a  fact  of  which  tbe  ex- 
ercise of  common  prudence  might  have  ap- 
prised him.  When  a  subsequent  purchaser 
has  actual  notice  that  the  property  in  ques- 
tion is  incumbered  or  affected,  he  is  charged 
constructively  with  notice  of  all  the  facts 
and  Instruments,  to  the  knowledge  of  which 
he  would  have  been  led  by  inquiry  into  tlie 
incumbrance  or  other  circumstances  affect- 
ing the  property  of  which  be  bad  notice." 

The  Supreme  Court  of  the  United  States, 
after  quoting  the  foregoing,  say:  "Vice 
Chancellor  WIgram,  In  Jones  v.  Smith  (1 
Hare,  43],  supra,  laid  it  down  that  cases  in 
which  constructive  notice  had  been  estab- 
lished, resolved  themselves  into  two  classes; 
first,  those  In  which  the  party  charged  had 
actual  notice  that  the  property  In  dispute 
was  In  some  way  affected,  and  the  court  has 
thereupon  bound  him  with  constructive  no- 
tice of  facts  to  a  knowledge  of  which  he 
would  have  been  led  by  an  inquiry  Into  the 
matters  affecting  the  property,  of  which  he 
had  actual  notice;  and.  secondly,  those  where 
the  court  has  been  satisfied  that  the  party 
charged  had  designedly  abstained  from  in- 
quiry for  tbe  purpose  of  avoiding  notice. 
If  there  is  not  actual  notice  that  the  prop- 
erty is  In  some  way  affected  so  that  the  case 
does  not  fall  within  the  first  class,  and  no 


Digitized  by 


Google 


OaL) 


IK  RE  BELL'S  ESTATE. 


497 


fraodnlent  turning  away  from  a  knowledge 
of  facts  which  the  res  gestse  would  suggest 
to  a  prudent  mind,  or  gross  and  culpable 
negligence,  so  as  to  bring  it  within  the  sec- 
ond, then  the  doctrine  of  constructive  notice 
would  not  apply."  The  Supreme  C!ourt  then 
adds:  "Each  case  mnst  be  governed  by  its 
own  peculiar  circumstances."  Simmons  Creek 
Coal  Co.  V.  Doran,  142  V.  8.  417.  12  Sup.  Ct 
239,  35  L.  Ed.  1063. 

Applying  these  statements  of  the  law  to 
the  facts  of  the  present  case,  we  think  the 
trial  court  was  right  In  holding  that  the 
Lukes  were  put  upon  Inquiry,  and  by  dili- 
gence could  have  ascertained  before  the  sale 
the  rights  of  Smith  In  the  premises.  The 
complaint  advised  them  that  Smith  and  Raln- 
ey  had  a  contract  In  writing,  which  Smith 
claimed  gave  htm  a  lien  upon  the  land. 
While  this  pleading  was  technically  defi- 
cient, It  disclosed  enough  to  cause  a  prudent 
man  to  inquire  as  to  the  full  terms  of  this 
writing,  before  purchasing.  It  is  suggested 
by  the  appellee  that,  as  defendants  in  the 
action,  the  Lukes  could,  by  application  to 
the  court  under  paragraph  2556  of  our  stat- 
utes, have  obtained  a  copy  of  the  contract; 
bat  it  is  probable  that  had  they  requested  of 
Smith  or  his  counsel  out  of  court  a  disclo- 
sure of  the  full  terms  of  the  conbract,  they 
would  be  protected.  They  made  no  inquiry, 
and  we  think  that  in  falling  to  do  so  they 
were  at  fault  and  must  be  held  chargeable 
with  the  knowledge  they  would  have  obtain- 
ed bad  they  made  inquiry. 

In  1808  Ralney  executed  a  mortgage  to  one 
Hubbard  upon  the  one-third  undivided  inter- 
est in  the  land  standing  in  his  name,  war- 
ranting that  his  title  thereto  was  free  and 
nnlncumbered,  which  said  mortgage  was 
placed  of  record.  Appellants  contend  that 
by  participating  and  acquiescing  in  the  pla- 
cing of  such  title  In  Ralney  of  record,  and 
with  notice  and  without  protest  permitting 
Ralney  to  mortgage  the  property,  and  other- 
wise publicly  treat  it  as  his  own  individual 
property.  Smith  waived  all  right  to  claim  a 
lien  upon  said  premises  prior  and  superior 
to  that  of  the  attachment  and  Judgment  cred- 
itors of  Ralney.  There  Is  no  evldencet  how- 
ever, that  Smith  knew  anything  of  this  mort- 
gage, and  we  do  not  think  that  the  record 
operated  aa  constructive  notice  to  him.  Bates 
T.  Norcross,  14  Pick.  (Mass.)  224;  Maul  v. 
Rider,  59  Pa.  167;  Building  Ass'n  v.  Fellers, 
86  Va.  337,  81  S.  B.  605;  White  v.  McGregor, 
02  Tex.  566^  60  8.  W.  664,  71  Am.  St  R«p. 
876. 

It  is  farther  Insisted  that  by  reason  of  the 
failure  to  comply  with  the  requirements  of 
paragraph  2703,  Rev.  St.  1901,  the  propertjr 
standing  in  Rainey's  name  la  to  be  treated. 
In  favor  of  his  creditors,  as  his  property. 
We  do  not  think  the  statute  applicable.  It 
relates  to  merchants  and  traders,  and  not  to 


a  joint  venture  in  the  purchase  and  improve- 
ment of  real  estate,  such  as  the  record  dis- 
closes existed  in  ttiis  case. 

We  perceive  no  error  in  the  record,  and 
affirm  the  Judgment  of  the  district  court 

DOAN,  LBWIS,  and  DOB^  JX,  concur. 


(15T  Cal.  628> 

In  n  BELL'S  ESTATE. 

BELL  V.  NATIONAL  BANK  OF  D.  O. 

MILLS  &  CO.    (S.  F.  5,317.) 

(Supreme  Court  of  California.     April  4,  1910.) 

1.  Affeai,  and   Ebboe  ({  9&4*)  —  Review — 
Cbedibilitt  of  Witnesses. 

The  credibility  of  witnesses,  though  testify- 
ing by  affidavit,  is  for  the  trial  court. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Die.  S  3904 ;    Dec.  Dig.  f  904.*] 

2.  Apfkai.  and  Ebbob  (f  323*)— Skpasatk  Ap- 

FEAI/8. 

Whether  or  not  ciedlton,  opposing  the  ap- 
plication  of  a  widow  for  a  family  allowance 
from  the  estate  of  her  deceased  husband,  have 
an  absolute  right  to  appeal  separately  from  the 
order  of  allowance,  one  of  them  may  of  neceS' 
slty  BO  appeal ;  the  others  refusing  to  Join  it  in 
appealing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  tf  179&-1806;  Dea  Dig.  f 
323.*] 

3.  Costs  ((  266*)  — Costs  on  Afpiai.  — Ab- 

STBACTS. 

There  being  no  mle  or  statute  authorising 
an  appellant  instead  of  filing  a  transcript  to 
make  reference  to  one  filed  in  another  appeal, 
and  separate  independent  appellants  not  being 
required  to  unite  In  the  filing  of  a  transcript, 
and  the  respondent  having  refused  to  tmite  in 
a  stipulation,  which  appellants  offered  to  make, 
that  they  should  so  unite,  and  that  both  appeals 
should  be  heard  on  one  transcript  insisting  that 
her  rights  might  be  thereby  prejudiced,  she  can- 
not after  reversal  on  appeaJ,  take  the  positiOD 
that  the  filing  of  the  two  transcripts  was  un- 
necessary, and  therefore  that  the  cost  of  that 
filed  last  should  not  be  taxed  as  costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  K  968-071 ;   Dec.  Dig.  |256.*] 

4.  Costs  (|  254*)— Costs  on  ApfeaI/— Ceboi- 
FTiNO  Abstract. 

By  provision  of  Supreme  Court  Rule  11  (78 
Pae.  ix),  respondent  is  to  be  taxed  with  the  cost 
of  having  the  clerk  certify  the  transcript;  her 
attorney  having  refused  to  certify  it  as  correct 
or  to  point  ont  anything  therein  for  correction. 

[Eld.  Note.— For  other  cases,  see  Costs,  Dec. 
Dig.  {  254.*) 

&  Evidence  (g  318*)— Heabsat. 

The  afiSdavlt  of  L.  that  B.  returned.  wiUk 
his  refusal  to  certify,  a  transcriirt  to  A.,  is  not, 
on  its  face,  hearsay,  as  L.  might  have  been  pres- 
ent when  B.  communicated  his  refusal  to  A. 

[EkI.  Note.— For  other  cases,  see  Ehrldence, 
Cent  Dig.  i  1190;   Dec.  Dig.  |  3ia*] 

D^Mirtment  1.  Appeal  from  Superior  Ooort 
Olty  and  County  of  San  Francisco ;  J.  V.  Cof- 
fey, Judge. 

In  the  matter  of  the  Eistate  of  Thomas 
Bell,  deceased.  From  an  order,  Teresa  Bell 
appeals ;  the  National  Bank  of  D.  O.  Mills  tc 
Co.  being  the  respondent    Affirmed. 

See,  also,  163  Cal.  331,  96  Pac.  372;  168  Cal. 
345,  95  Pac.  878. 


•For  otliar  ease*  ■•• 
108  P.-^ 
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T.  Z.  Blakeman,  for  appellant  James  M. 
Allen,  for  respondent. 

SLOSS,  J.  Appeal  from  an  order  denying  a 
motion  to  tax  costs  on  appeal. 

Teresa  Bell  applied  to  the  court  in  which 
the  estate  of  Thomas  Bell,  her  deceased  hus- 
band, was  pending,  for  an  order  of  family  al- 
lowance. Nineteen  creditors  appeared  and 
opposed  the  application.  An  order  granting 
the  allowance  was  made.  From  this  order  the 
creditors  appealed.  Eighteen  of  them  Joined 
In  a  single  notice  of  appeal.  A  separate  no- 
tice was  given  by  the  nineteenth,  the  Nation- 
al Bank  of  D.  O.  Mills  &  Co.  The  appeals 
came  up  separately ;  that  of  the  eighteen  be- 
ing numbered  8.  F.  4,582,  and  that  of  Nation- 
al Bank  of  D.  O.  Mills  &  Co.,  S.  F.  4,583.  In 
each  case  the  order  was  by  this  court  rerers- 
ed.  153  Cal.  331,  95  Pac.  372 ;  Id.,  153  Cal. 
345,  95  Pac.  378.  In  due  time  the  successful 
appellant  in  No.  4,583  filed  its  memorandum 
of  costs,  claiming  costs  in  the  sum  of  $577, 
made  up  as  follows:  For  printing  transcript, 
$544.50 ;  paid  clerk  of  superior  court  for  cer- 
tifying to  transcript,  $22;  paid  clerk  of  Su- 
preme'Court  for  filing  transcript,  $10;  fees 
of  clerk  of  superior  court  on  filing  remittitur 
from  Supreme  Court,  50  cents.  The  respond- 
ent (appellant  here)  moved  the  court  to  tax 
the  costs  by  striking  out  the  items  for  print- 
ing and  for  certifying  transcript  on  the  ground 
that  they  were  excessive  and  unnecessary. 

The  position  of  the  appellant  is  that  she 
had  already  paid  the  fall  cost  of  printing  and 
certifying  the  transcript  In  4,582;  that  this 
transcript,  with  the  exception  of  the  notice  of 
appeal,  Is  an  exact  duplicate  of  that  filed  by 
the  appellant  in  4,583 ;  and  that  there  was  no 
occasion  for  filing  two  transcripts.  The  affi- 
davits bearing  on  these  questions  present  va- 
rious points  of  conflict.  It  is,  of  course,  plain 
that,  in  support  of  the  order  appealed  from, 
we  must  assume  that  every  such  conflict  was 
resolved  by  the  trial  court  in  favor  of  the  re- 
siMndent.  The  credibility  of  the  witnesses, 
whether  testifying  orally  or  by  affidavit.  Is 
for  the  trial  court.  Reading  the  record  in  the 
light  of  this  elementary  rule,  we  find  that  the 
trial  court  had  before  it  evidence  Justifying 
it  in  believing  this  to  be  the  state  of  facts: 
Of  the  19  creditors  who  opposed  Mrs.  Bell's 
application  for  family  allowance,  2,  D.  O. 
Mills  and  National  Bank  of  D.  O.  Mills  ft  Co., 
appeared  and  were  represented  by  Mr.  Jamra 
M.  Allen.  The  other  17,  including  one  Louisa 
J.  Thompson,  were  represented  by  Mr.  J.  P. 
Leicester.  Mr.  T.  Z.  Blakeman  appeared  as 
attorney  for  the  petitioner,  Mrs.  Teresa  Bell. 
The  reason  for  the  taking  of  a  separate  ap- 
peal by  the  National  Bank  of  D.  O.  Mills  & 
Co.  was  that  Mr.  Leicester,  on  behalf  of  Lou- 
isa J.  Thompson,  refused  to  Join  said  Nation- 
al Bank  in  taking  an  appeal.  Before  the  fil- 
ing of  a  transcript  on  either  appeal,  Mr.  Lei- 
cester, at  the  request  of  Mr.  Allen,  wrote  a 
letter  to  Mr.  Blakeman,  requesting  him  to 
stipulate  that  both  appeals  might  be  heard  on 


a  single  transcript  At  tiiat  time  the  tran- 
script on  the  appeal  taken  by  'Louisa  J. 
Thompson  and  others  (No.  4,582)  had  already 
been  printed,  and,  by  adding  thereto  a  copy 
of  the  notice  of  appeal  of  the  said  National 
Bank,  the  same  would  have  become  a  full  and 
correct  transcript  for  use  on  the  appeal  num- 
bered 4,583.  Mr.  Blakeman  replied  by  a  letter 
stating  that  he  would  not  stipulate  as  request- 
ed, as  he  might  prejudice  his  rights  by  so  do- 
ing. Mr.  Leicester  then  wrote  to  Mr.  Blake- 
man offering  to  stipulate  In  such  manner  and 
form  as  to  protect  any  rights  of  Mrs.  Bell  to 
object  to  either  of  said  appeals,  and  stating 
that  any  form  of  stipulation  would  be  satis- 
factory to  his  firm  if  it  would  permit  the 
hearing  of  both  appeals  on  one  transcript 
To  this  Mr.  Blakeman  replied  that  he  de- 
clined to  sign  any  stipulation  in  the  matter 
or  to  consent  that  said  appeals  might  be 
-heard  on  one  transcript  Thereupon  the  Na- 
tional Bank  of  D.  O.  Mills  ft  Co.  prepared 
and  filed  Its  separate  transcript 

This  showing  fully  Justified  the  court  below 
in  charging  the  coat  of  printing  the  addition- 
al transcript  to  the  unsuccessful  party.  It  is, 
of  course,  true,  as  claimed  by  appellant  that 
only  such  costs  as  are  necessary  should  be 
allowed.  Bank  of  Woodland  v.  Hlatt  59  Cai. 
580 ;  Miller  v.  Highland,  91  Cai.  103,  27  Pac. 
536.  As  a  party  aggrieved,  the  bank  had  a 
right  to  appeal  from  the  order  (Est  of  Fret- 
well,  152  Cal.  573,  93  Pac.  283),  and  we  see 
no  ground  for  holding  that  it  did  not  have  the 
absolute  right  to  appeal  separately,  if  it  so 
desired.  Be  that  as  it  may,  the  taking  of  a 
separate  appeal  was  made  necessary  here  by 
the  refusal  of  another  party  to  Join  the  Na- 
tional Bank  In  appealing.  Under  the  rules  of 
this  court  (Rule  2  [78  Pac.  vli]).  It  became 
necessary  for  the  appellant  bank  to  file  its 
transcript  within  a  certain  time  after  the 
filing  of  its  notice  of  appeal.  There  Is  no  rule 
or  statute  authorizing  an  appellant  to  dis- 
pense with  the  filing  of  a  transcript  by  mak- 
ing reference  to  a  transcript  on  file  In  anoth- 
er appeal.  Nor  do  we  find  any  case  In  which 
it  has  been  held  that  the  appeals  of  separate 
Independent  appellants  should  be  embodied 
In  a  single  transcript  This  course  appears 
to  have  been  followed  In  Emeric  v.  Alvarado, 
64  Cal.  529,  2  Pac.  418 ;  but  the  decision  nei- 
ther holds  nor  intimates  that  It  is  the  duty 
of  the  difTerent  appellants  to  unite  In  the  fil- 
ing of  a  transcript.  In  Sharon  v.  Sharon,  6S 
Cal.  326,  9  Pac.  187,  the  court  was  dealing 
with  several  appeals  taken  In  one  case  b; 
the  same  party.  Indeed,  it  is  difficult  to  see 
how  one  appellant  can  compel  another  to 
unite  with  him  in  tlie  printing  and  filing  of 
a  transcript.  In  aiich  case  the  necessity  for 
filing  a  second  transcript  might  be  obviated 
'by  a  stipulation  of  all  the  parties.  Here  the 
appellants  In  the  two  api>eals  ofTered  to  make 
snch  stipulation,  but  the  respondent  refused 
to  Join.  It  does  not  lie  In  her  mouth,  after 
such  refusal,  to  complain  that  an  additional 
transcript  was  printed  and  filed.    If  she  had 
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been  irlUiiifr  to  bare  the  two  appeals  consid- 
ered on  a  single  record,  her  assent  to  the  pro- 
posed stipulation  wonid  have  accomplished 
the  purpose.  Her  conduct  was  the  direct 
cause  of  the  printing  and  filing  of  two  tran- 
scripts, and  the  resulting  burden  properly  falls 
upon  her.  It  is  suggested  that  the  Nation- 
al Bank  might  have  obtained  from  this  court 
an  order  that  the  two  appeals  be  heard  on  a 
single  transcript  There  is  no  mle  provid- 
ing for  such  order.  It  Is  at  least  doubtful 
whether  It  would  be  made  over  the  objection 
of  a  respondent  Insisting  that  the  filing  of 
separate  transcripts  is  essential  to  the  protec- 
tion of  his  rights.  At  any  rate,  where  such 
insistence  has  influenced  the  action  of  the  ap- 
pellant in  filing  bis  transcript,  the  respond- 
ent should  not  be  permitted,  after  the  disposi- 
tion of  the  appeal,  to  shift  his  position  and 
claim  that  the  filing  was  unnecessary. 

Appellant's  contention  that  the  charge  for 
printing  was  excessive  is  baaed  upon  evidence 
to  the  effect  that  the  transcript  lu  4,583  was 
printed  from  the  same  forms  as  those  used 
for  the  transcript  In  4,582,  and  that  for  that 
reason  the  proper  cost  of  printing  was  much 
less  than  the  amonnt  charged.  But,  as  against 
this,  the  printer's  affidavit  shows  that  the 
forms  used  in  printing  the  one  transcript  had 
been  distributed  before  the  other  was  or- 
dered. The  trial  court  bad  the  right  to  be- 
lieve this  statement  and  act  upon  it 

The  charge  of  |22  for  certifying  the  tran- 
script is  Justified  by  the  afiidavit  showing  that 
Mr.  Blal^eman  had  refused  to  Join  in  certify- 
ing (by  stipulation)  to  Its  correctness.  Rule 
11  of  this  court  (78  Pac.  ix).  There  is  no 
merit  in  the  point  tliat  Mr.  Leicester's  affida- 
vit to  the  effect  that  Mr.  Blakeman  had  re- 
turned the  transcript  to  Mr.  Allen  "with  his 
refusal  to  certify"  was  hearsay  and  Inferior 
evidence,  and  therefore  not  entitled  to  be 
considered  as  against  an  adverse  showing. 
It  does  not  appear  to  be  hearsay.  For  aught 
that  Is  shown,  Mr.  Leicester  may  have  been 
present  when  Mr.  Blakeman  communicated 
his  refusal  to  Mr.  Allen.  He  testified  posi- 
tively to  the  fact,  and  we  have  no  right  to 
assume  that  be  was  nndertaldng  to  state  mat- 
ters not  within  his  own  knowledge. 

The  order  la  affirmed. 

We  concur:    ANGELLOTTI,  J. ;  SHAW,  J. 


(167  Cat.  04) 

In  re  OIRD'S  ESTATE.    (S.  F.  B399.) 

(Supreme  Court  of  California.     April  4,  1910. 
Rehearing  Denied  May  4,  1910.) 

1.  Babtabds  (§   18*) — Lbgittkation— Rsooa- 
nmoR. 

Under  Civ.  Code,  {  230,  providing  that  "the 
father  of  an  Illegitimate  child,  bv  pnblicly  ac- 
knowledging it  aa  his  own,  receiving  it  as  such 
with  the  consent  of  his  wife,  if  he  is  married, 
into  his  family,  and  otherwise  treating  it  as  a 
le)ritimate  child,  thereby  adopts  It  as  such  ;    and 


such  child  is  therenpon  deemed  for  all  purposes 
legitimate  from  the  time  of  its  birth,"  it  is  nec- 
essary, in  order  to  sustain  a  decree  for  distribu- 
tion of  a  decedent's  estate  to  illegitimate  chil- 
dren, that  the  jury  find  that  decedent  was  their 
father,  tliat  daring  minority  he  publicly  ac- 
Icnowledged  each  as  his  own  child,  and  received 
it  into  bis  family  as  his  own  child,  and  other- 
wise treated  each  child  as  if  it  was  his  legiti- 
mate child,  and  the  existence  of  a  family  is  es- 
sential. 

lEd.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  8f  16,  17;   Dec  Dig.  «  13.*] 

2.  Affeax.  and  Ebbob  (I  994*)  —  Revibw  — 
Questions  of  Fact— Cbbdibilitt  of  Wit- 
ness. 

The  effect  of  an  attempted  impeachment  of 
a  witness  or  of  evidence  affecting  bis  credibility 
is  a  question  not  reviewable  by  the  Supreme 
Court  under  Code  Ov.  Proc.  f  1847,  making 
"the  jury  the  exclusive  judges  of  his  credibil- 
ity." 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3002;    Dec  Dig.  {  994,»] 

3.  Bastards  (§  5*)— Iixsoitimact— Aouissi- 
BiLiTY  OF  Evidence. 

Where  nonaccess  by  a  husband  is  shown  to 
a  reasonable  certainty,  the  positive  testimony  of 
the  wife  that  another  is  the  father  of  her  chil- 
dren is  competeat  evidence  of  their  paternity. 

[Ed.  Note. — For  other  cases,  see  Bastards, 
Cent  Dig.  §§  7,  8;    Dec  Dig.  i  5.»] 

4.  Bastabds  (8  6»)  —  Legitiuation  —  Evi- 
dence. 

No  different  rule  applies  as  to  the  sufficien- 
cy of  evidence  to  support  findings  of  legitima- 
tion of  a  bastard  by  the  public  aclcnowledgment 
of  its  paternity  by  the  father  and  receiving  it 
into  his  family  than  applies  in  other  cases. 

[Ed.  Note. — For  other  cases,  see  Bastards, 
Cent  Dig.  §§  9,  10;  Dec  Dig.  |  6.*] 

5.  Bastabds  (|  13*)— Leqitikation— Pubuo 
Acknowledgment. 

•  The  words  "publicly  acknowledging,"  as 
used  in  Civ.  Code,  |  230,  providing  for  legitima- 
tion of  a  bastard  by  the  father  "publicly  ac- 
knowledging" that  he  is  the  child's  father,  must 
be  taken  in  their  ordinary  sense. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  IS  16,  17 ;   Dec  Dig.  {  13.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  «,  p.  6772.] 

Q.  Bastabds  (S  6*)— Leoitiuatioh— Bvidenox 

OF  Reooonition. 

In  a  proceeding  for  distribution  of  a  dece- 
dent's estate,  evidence  held  to  sustain  the  find- 
ings that  decedent  was  the  father  of  two  illegiti- 
mate children,  and  that  he  publicly  acknowledg- 
ed them  as  his  own,  and  received  them  into  his 
family. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  {{  9.  10;   Dec  Dig.  i  6.*] 

7.  Bastabds  (S  13*)— Lboithcation- ReodV- 

INQ  INTO  Family. 

"Family,"  as  used  In  Civ.  Code,  {  230,  pro- 
viding for  the  legitimation  of  a  bastard  by  re- 
ceiving it  •  *  •  with  the  consent  of  his  wife, 
if  be  is  married,  into  his  family,"  means  no 
more  than  that  the  father  must  have  a  home,  a 
settled  place  of  habitation  of  which  he  is  the 
head,  into  which  he  must  receive  the  child,  with 
the  consent  of  his  wife,  if  he  be  married ;  and 
brothers  and  sisters,  who  never  live  with  him, 
are  no  part  of  his  family. 

[Ed.  Note. — For  other  cases,  see  Bastards, 
Cent  Dig.  H  16,  17;  Dec  Dig.  {  13.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2673-2001 ;    vol.  8,  p.  7661.] 
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a.  Tbiai.  (J  lOe*)— ABOuiotNT  or  Counsel. 

Parties  are  not  entitled  as  a  matter  of 
right  to  be  heard  by  as  many  separate  attorneys 
as  tbey  see  fit  to  present,  and  a  party  who  is 
allowed  full  opportunity  to  present  argument 
by  one  counsel  cannot  complain  that  the  court 
excluded  argument  by  another  who  had  testified 
in  the  case,  and  who  knew  before  the  trial  that 
he  would  be  a  witness,  and  was  warned  by  the 
court  before  testifying  that  under  a  rule  of  the 
court  be  would  not  be  permitted  to  argue  the 
case  if  he  testified,  and  no  reflection  was  cast 
on  his  evidence  by  refusing  to  allow  him  to  ar- 
gue the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  267;  Dec.  Dig.  !  106. •] 

9.  BaSTABDS  (J  6*)  —  WlTNEBBES  (J  844*)  — 

Proof  of  Pabentaob— Impkachmknx— BSvi- 

dence  of  ikhobalitt. 

In  a  proceeding  for  distribution  of  a  de- 
cedent's estate  claimed  t>y  two  illegitimate  chil- 
dren, the  mother  who  was  the  wife  of  another 
man,  and  who  had  testified  to  her  relations  with 
decedent,  was  asked  on  cross-examination  how 
many  men  she  had  had  sexual  intercourse  with 
since  her  husband  left  her,  and  who  they  were. 
Held,  that  an  objection  was  properly  sustained 
on  the  ground  that  it  was  too  general,  as  it 
should  have  been  limited  to  the  time  at  or  about 
the  time  of  conception,  and  it  was  not  proper  in 
order  to  impeach  the  witness,  as  questions  on 
cross-examination  to  show  general  immorality 
or  si)ecific  acts  of  immorality  are  not  allowable, 
the  impeachment  of  witnesses  being  limited  to 
the  mode  prescribed  by  the  Code  of  Civil  Pro- 
cedure. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  H  7,  8 ;  Dec.  Dig.  S  5  :*  Witnesses, 
Cent.  Dig.  §  1125;   Dec.  Dig.  {  S44.*] 

10.  Bastards  ($  6*)— Proof  of  Pabentaqb. 

In  a  proceeding  for  distribution  of  a  dece- 
dent's estate  claimed  by  two  illegitimate  chil- 
dren, the  evidence  showed  that  the  mother  had 
lived  with  decedent  for  a  number  of  years  both 
before  and  after  the  birth  of  her  children.  Held, 
that  testimony  that  the  witness  had-  seen  de- 
cedent and  the  mother  having  sexual  intercourse 
after  the  birth  of  the  younger  child  was  admis- 
sible as  tending  to  show  the  relations  between 
decedent  and  the  mother,  and  as  bearing  on  the 
probabilitj  of  decedent's  being  the  father  of  the 
children. 

[EU.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  {{  9,  10;  Dec.  Dig.  {  S.*] 

11.  Witnesses    (f    383*)— Iupeachukiit— In- 

CONSISTBHT  STATEMENTS— COIXATEBAL  MAT- 
TERS. 

Where  a  witness  testifies  to  declarations 
made  hy  decedent,  and  on  cross-examination 
states  that  he  never  kept  a  memorandum  of  all 
the  things  decedent  told  him,  and  did  not  re- 
member telling  R.  and  C.  that  he  had  done  so, 
it  is  not  error  to  refuse  to  admit  evidence  by  R. 
and  G.  to  show  that  he  had  stated  that  he  had 
kept  aadi  a  memorandum,  the  matter  attempted 
to  be  brought  out  being  collateral  to  the  Issue. 
[JH.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1224;    Dec.  Dig.  |  38a*] 

12.  Bastards 
rations  bt 

In  a  proceeding  for  distribution  of  a  dece; 
dent's  estate  claimed  by  two  illegitimate  diil- 
dren,  the  mother  testified  that  decedent  was 
the  father  of  the  children.  Held,  that  evidence 
of  a  declaration  by  the  mother  to  a  physician 
shortly  before  the  birth  of  one  of  tilie  children 
that  she  was  pregnant  by  another  man,  and 
that  she  desired  to  be  rid  of  the  child  by  an 
operation,  was  properly  excluded,  as  the  mother 
was  not  a  party   to  this  proceeding,  and  her 


(i     B*)— IlXEQITIMAOY— DEOI.A- 
MOTHXB, 


declarations  were  not  binding  on  the  children 
on  the  question  of  their  paternity. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  S§  7,  8 ;   Dec  Dig.  i  6.*] 

13.  Witnesses  (|  388*)— Impeachicent— Con- 
TBADicTOBT  Statbicbnis— Foundation— Ne- 

OESSITT. 

In  order  to  impeach  a  witness  by  proof  of 
inconsistent  statements,  a  foundation  mnst  be 
laid  in  the  examination  of  the  witness. 

[EM.  Note. — For  other  cases,  see  Witnesses, 
Cent   Dig.  S  1233;    Dec   Dig.  i  388.*] 

14.  Trial  (§S  187,  240*)  —  Instructions  — 
Cbedibilitt  of  Witness— Aboumentativi 
Instructions. 

In  a  proceeding  to  distribute  a  deoedenfs 
estate  claimed  by  illegitimate  children,  the 
mother  testified  that  decedent  was  their  father. 
Held,  that  an  instruction  that,  "of  the  women 
who  are  mothers  of  nameless  children,  there 
are  few  indeed  who  would  hesitate  at  fraud,  or 
to  whom  perjury  would  be  a  crime,"  was  prop- 
erly refused,  as  being  argument  and  on  the 
weight  of  testimony. 

[£2d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  «{  419,  661;   Dec  Dig.  !|  187,  240.*] 

15.  BaSTABDS     (I     13*)— LBOITIUATIOir— III- 

STBUCnONS. 

An  instruction  in  a  proceeding  (or  distribu- 
tion of  a  decedent's  estate  in  wbicli  it  was 
sought  to  show  legitimation  of  illegitimate  chil- 
dren of  decedent  under  Civ.  Code,  \  230,  is 
properly  refused,  which  informs  the  JUI7  that 
to  hold  that  there  had  been  an  adoption  onder 
that  statute  would  require  "liberality  of  con- 
struction destructive  of  language  of  the  stat- 
ute  itself." 

[Bd.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  8S  16,  17 ;    Dec  Dig.  f  13.*] 

16.  Babtabds   (S   13*)  — LsoiTiKAnoii— Ao- 

KNOWLEDOMENT    OF    PaTEBNITT. 

Under  Civ.  Code,  §  230,  providiBf  for  the 
legitimation  of  illegitimate  children  by  the 
father  receiving  them  into  his  family,  the  chil- 
dren may  be  received  into  the  father's  family 
without  the  father  acknowledging  his  paternity 
to  every  relative,  friend,  and  acquaintance  who 
visits  his  house  after  their  birtli. 

[E}d.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  S8  16,  17;    Dec  Dig.  |  13.*] 

17.  Appeal  and  Ebbob  (f  1057*)— Review— 
Habuless  Ebrob— Exclusion  of  Evidence. 

Exclusion  of  evidence  to  establish  a  point 
established  without  conflict  by  otlier  evidence 
is  not  prejudiciaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4194;  Dec  Dig.  {  1057.*] 

18.  Appeal  and  Ebbob  ({  1058*)— Review- 
Harmless  Ebbob— Exclusion  of  Evidence. 

Sustaining  objections  to  questions  on  cross- 
examination,  asked  for  the  purpose  of  showing 
bias,  is  harmless,  where  the  witness'  testimony 
fully  covers  the  subject-matter  of  the  questions. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
B^ror,  Cent  Dig.  |{  4195,  4200;  Dec  Dig.  I 
1058.*] 

19.  Appeal  and  Ebbob  ({  1058*)— Review- 
Harmless  Error— Exclusion  of  Evidence. 

Where  a  witness  has  testified  that  another 
witness  has  made  statements  to  him  as  to  the 
paternity  of  her  illegitimate  child,  refusal  to  al- 
low him  to  testify  that  a  letter  written  by  the 
mother  contained  the  same  statements  waa  not 
prejudicial  error. 

[Ed.  Note. — E\>r  other  cases,  see  Appeal  and 
Eh-ror,  Cent  Dig.  {}  4195,  <U200;  Dec  Dig.  { 
1058.^] 
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20.  BXECUTORB  AND  Administbatobs  (§  316*) 
—Distribution  ov  Ebtatk  —  Resxbtation 
OF  Assets. 

Where  spplication  is  made  by  heirs  of  a 
decedent  for  distribution  of  his  estate,  under 
Code  Civ.  Proc  §  1658  et  seq.,  relating  to  "par- 
tial distribution  prior  to  final  settlement,"  there 
baTing  been  no  presentation  of  the  administra- 
tor's final  accounts,  and  the  court  finds  that  the 
estate  "is  but  little  indebted,  and  may  be  dis- 
tributed •  •  •  without  loss  to  the  credit- 
ors," it  is  error  to  order  a  distribution  of  all 
the  estate,  although  the  bond  required  by  each 
petitioner  under  Code  Civ.  Proc.  !  1661,  has 
beeu  given,  such  distribution  being  proper  under 
Code  Civ.  Proc.  i  1665,  only  on  final  settlement, 
but  enough  should  be  reserved  to  pay  decedent's 
debts  and  the  expenses  of  administration  and 
the  inheritance  tax  without  recourse  to  the 
bonds,  but  if  land  belonging  to  the  estate  is 
mortgaged  and  is  ample  security  for  the  debt, 
such  debt  may  be  disregarded,  as  under  Code 
Civ.  Proc  S  1661,  the  land  mortgaged  is  sub- 
ject to  the  mortgage  after  distribution. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administvntors,  Cent.  Dig.  {)  1S15-1318; 
Dec.  Dig.  §  316.»] 

Department  1.  Appeal  from  Superior  Court, 
Sonoma  County ;  Thomas  C.  Denny,  Judge. 

In  the  matter  of  the  estate  of  Henry  Qlrd, 
deceased.  E^om  a  decree  distributing  all 
the  property  of  the  estate,  and  from  an  order 
denying  a  motion  for  a  new  trial,  the  admin- 
istrator of  the  estate  and  decedent's  two 
brothers  and  a  sister  appeal.  Decree  of  dis- 
tribution reversed,  with  directions  to  make 
a  decree  of  partial  distribution,  and  the  or- 
der denying  a  new  trial  aflSrmed. 

*  J.  W.  Rose  and  J.  A.  Barham,  for  appel- 
lants. C.  H.  Pond  and  R.  L.  Thompson,  for 
resirandenta. 

ANOELLOTTI,  J.  This  Is  an  appeal  from 
a  decree  distributing  all  of  the  property  of 
the  estate  of  deceased  to  William  Stephen 
Bennett  and  Nellie  Florence  Bennett,  and 
from  an  order  denying  a  motion  for  a  new 
trial  made  by  the  administrator  of  said  es- 
tate and  two  brothers  and  a  sister  of  deceas- 
ed. The  application  for  distribution  was 
one  made  under  section  1658,  Code  CIt.  Proc, 
by  said  distributees,  claiming  to  be  adopted 
children  of  deceased  under  the  provisions  of 
section  230,  Civ.  Code.  This  claim  being  op- 
posed, the  application  was  heard  by  the 
court  and  an  advisory  Jury,  and  the  lat- 
ter found  In  response  to  questions  submitted 
to  them  that  deceased  was  the  father  of 
said  petitioners,  that  he  publicly  acknowledg- 
ed each,  during  its  minority  as  his  own 
child,  that  he  received  each  during  Its  mi- 
nority Into  his  family  as  his  own  child,  and 
that  be  otherwise  treated  each  child  dur- 
ing Its  minority  as  °lf  it  was  bis  legitimate 
child.  The  trial  court  adopted  these  flndlngs 
of  the  Jury. 

It  Is  earnestly  contended  that  the  evidence 
is  not  sufficient  to  sustain  these  flndlngs.  All 
of  them  are  essential  to  the  affirmance  of  the 
decree,  section  230,  Clv.  Code,  providing  that : 
"The  father  of  an  Illegitimate  child,  by  pub- 


licly acknowledging  It  as  bis  own,  receiving 
It  as  such  with  the  consent  of  his  wife,  If  he 
Is  married,  into  bis  family,  and  otherwise 
treating  it  as  if  it  were  a  legitimate  child, 
thereby  adopts  It  as  such ;  and  such  child  is 
thereupon  deemed  for  all  purposes  legitimate 
from  the  time  of  its  birth."  Different  views 
hare  been  entertained  by  Justices  of  this  court 
whether  the  existence  of  a  family  into  which 
the  child  can  be  received  is  essential  to  an 
adoption  under  this  section,  but  that  question 
has  been  finally  determined  in  the  affirmative 
by  this  court  in  Estate  of  De  Laveaga,  142 
Car.  158,  169,  75  Pac.  790. 

Material  facts  of  the  case  concerning  whicb 
there  is  no  dispute  are  as  follows :  Deceased 
was  bom  July  29,  1837,  and  died  Intestate 
April  4,  1907,  leaving  an  estate  valued  at 
about  $21,000.  He  left  two  brothers  and 
a  sister,  the  brothers  residing  In  Los  Angeles 
county,  and  the  sister  residing  in  the  state 
of  Illinois.  In  1853  or  1854  he  settled  in 
Alexander  Valley,  Sonoma  county,  on  what 
was  thereafter  known  as  the  "Gird  Ranch," 
and  this  continued  to  be  his  home  until  the 
time  of  his  death.  He  was  never  married. 
No  person  claiming  relationship  to  him  ever 
resided  there  with  blm  other  than  the  peti- 
tioners here.  About  the  year  1865  or  1866 
Mr.  and  Mrs.  Fletcher,  husband  and  wife, 
came  to  this  ranch,  bringing  with  them  a 
half  Indian  girl  about  three  years  old,  called 
Alice.  For  a  time  Fletcher  worked  for  the 
deceased  on  the  ranch,  but  left  the  neighbor- 
hood within  two  or  three  years  and  never 
returned.  Mrs.  Fletcher  and  Alice  remained 
on  the  ranch,  Mrs.  Fletcher  doing  the  general 
housework,  and  Alice  helping  as  she  grew 
older  until  at  the  time  of  her  marriage  she 
was  doing  a  great  part  of  the  housework  and 
much  farm  work  outside.  During  all  of  this 
time  deceased,  Mrs.  Fletcher  and  Alice  lived 
in  the  same  house  and  ate  at  the  same  table, 
Mrs.  Fletcher  and  Alice  sleeping  in  one  room 
and  deceased  in  another.  Deceased  was  a 
highly  educated  man,  and  took  an  Interest  in 
teaching  Alice  to  read  and  write.  He  always 
treated  her  kindly  and  much  as  any  one  would 
treat  a  child  In  bis  household.  She  finally 
married  one  Owen  Bennett  and  lived  with 
him  as  his  wife  for  a  short  time,  when  they 
separated  and  she  resumed  her  life  on  the 
Gird  ranch  with  Mrs.  Fletcher  and  deceased, 
but  the  marriage  between  Bennett  and  her- 
self was  not  dissolved  until  after  the  death 
of  deceased.  The  manner  of  living  was  the 
same  as  before  her  marriage,  sbe  continuing 
to  occupy  a  sleeping  room  with  Mrs.  Fletcher, 
and  deceased  occupying  another  room.  She 
worked  aboutthe  ranch  as  before.  She  was 
never  paid  any  wages.  On  May  22,  1885,  she 
gave  birth  to  William  Stephen  Bennett,  one 
of  the  petitioners.  Deceased  sent  for  and 
paid  the  doctor.  The  boy  was  kept  on  the 
place  and  there  grew  to  manhood,  being 
treated  practically  as  any  boy   raised  on  a 
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farm.  As  he  grew  older  be  worked  on  the 
ranch  and  attended  the  public  school.  De- 
ceased always  manifested  a  kindly  Interest 
In  hlm,  and  assisted  him  in  his  education. 
He  always  went  by  the  name  of  Bennett,  and 
was  registered  at  school  nnder  that  name. 
He  was  never  paid  any  wages  for  Ills  work. 
In  the  year  1895,  Mrs.  Bennett  gave  birth 
to  the  other  petitioner,  Nellie  Bennett,  who 
thenceforth  was  one  of  the  household.  This 
child  was  always  known  as  Nellie  Bennett 
'Deceased  always  treated  her  kindly.  The 
evidence  very  clearly  establishes  that  Mrs. 
Bennett's  husband  was  not  the  father  of 
Nellie.  It  must  also  be  taken  as  establishing 
tliat  he  was  not  the  father  of  Stephen.  The 
only  evidence  as  to  the  year  of  the  marriage 
was  to  the  effect  that  it  occurred  in  the 
year  1880,  and  there  was  no  evidence  to  con 
tradlct  that  given  to  the  eCtect  that  Bennett 
and  Alice  separated  not  later  than  the  year 
1881,  and  never  thereafter  cohabited  or  even 
saw  one  another  until  long  after  the  birth 
of  Nellie,  except  on  one  occasion  when  Alice 
-saw  him  at  a  distance,  saving  and  excepting 
evidence  to  the  eCTect  that  Alice  had  on  sev' 
eral  occasions  admitted  to  others  that  Ste- 
phen was  Bennett's  child.  The  evidence  was 
clearly  of  such  a  nature  that  we  cannot  say 
that  the  jury  and  court  were  not  warranted 
in  concluding  that  Stephen  was  not  Bennett's 
child. 

The  only  evidence  that  deceased  was  the 
father  of  these  children  was  that  given  by 
Alice,  and  that  afforded  by  the  circumstances 
under  which  all  the  parties  lived,  certain  al- 
leged admissions  of  deceased,  and  his  general 
treatment  of  Alice  and  the  children.  This 
evidence  was  of  such  a  nature  that  an  ap- 
pellate court  cannot  hold,  however  much  it 
may  doubt  the  correctness  of  the  conclusion 
of  the  trial  court,  that  the  conclusion  of  the 
trial  court  on  the  question  of  paternity  Is 
without  sufficient  support  in  the  evidence. 
Alice  testified  positively  that  she  commenced 
to  have  sexual  relations  with  deceased  in  the 
year  1884,  and  that  he  was  the  father  of  both 
Stephen  and  NelUe.  There  was  evidence  giv- 
en of  statements  and  conduct  on  her  part 
that  was  inconsistent  with  her  testimony, 
tut  the  effect  of  this  attempted  Impeachment 
was  purely  a  question  for  the  trial  court 
NonaccesB  by  the  husband  being  clearly 
shown,  or  at  least  being  shown  to  a  reason- 
able certainty,  the  positive  testimony  of  Alice 
as  to  the  paternity  of  her  children  was  com- 
petent evidence,  and,  under  the  law,  sufficient 
basis  for  a  finding  by  the  Jury  on  the  ques- 
tion of  paternity.  It  may  reasonably  be  ar- 
gued that  corroboration  of  her  evidence  is 
to  be  found  in  the  fact  that  these  children 
were  apparently  accepted  by  deceased  with- 
out demur  or  objection  as  a  part  of  his 
household,  and  were  treated  and  brought  up 
as  his  own  children  would  have  been,  and 
that  be,  Alice,  and  the  children  all  continued 
to  live  as  members  of  one  family  ordinarily 
live.    In  addition  to  this,  two  witnesses  tes- 


tified positively  that  Just  after  the  birth  of 
Nellie  deceased  declared  In  their  presence, 
another  person  also  being  present,  when  some 
question  was  suggested  as  to  the  paternity  of 
Nellie,  that  Stephen  and  Nellie  were  his  chil- 
dren, and  one  of  these  witnesses  testified  that 
he  heard  deceased  say  many  times  that  Ste- 
phen was  his  son,  and  Stephen  testified  that 
deceased  told  him  that  he  was  his  son. 
Learned  counsel  for  appellant  is  in  error  in 
his  claim  that  a  different  rule  may  be  ap- 
plied by  this  court  in  cases  of  this  character 
In  determining  the  sufficiency  of  evidence  to 
sustain  the  findings  from  that  applicable  In 
other  cases.  What  was  said  by  Justice  Tox 
In  the  Matter  of  Jessup,  81  Cal.  423,  21  PfiC 
976,  22  Pac.  742^  1028,  6  L.  R.  A.  594,  quoted 
In  counsel's  brief,  was  said  solely  with  ref- 
erence to  the  proper  construction  of  a  stat- 
ute from  the  standpoint  of  policy,  and,  while 
It  might  copstltute  good  material  for  argu- 
ment to  the  trial  court  or  Jury  on  the  ques- 
tion of  the  weight  to  be  given  by  them  to  cer- 
tain evidence,  cannot  be  taken  as  laying  down 
any  rule  of  law.  Estate  of  Sandford,  4  Cal. 
12,  involved  no  other  question  than  whether 
an  alleged  written  acknowledgment  sufficient- 
ly compiled  with  the  terms  of  a  statute.  Id 
Hite  y.  Hite,  124  Cal.  889,  67  Pac.  227,  45  L. 
R.  A.  793,  71  Am.  St  R^.  82,  only  three  of 
the  Justices  concurred  in  any  expression  of 
opinion  that  might  serve  as  a  basis  for  the 
contention  that  an  appellate  court  would  ever 
review  the  finding  of  a  trial  court  la  regard 
to  a  matter  where  there  Is  substantial  evi- 
dence to  support  the  finding,  and  we  do  not 
construe  anything  in  the  opinion  signed  by 
these  three  justices  as  intimating  any  snch 
doctrine.  By  section  1844,  Code  Civ.  Proc., 
It  is  provided :  "The  direct  evidence  of  one 
witness  who  is  entitled  to  full  credit  is  suf- 
ficient for  proof  of  any  fact,  except  perjury 
and  treason."  But,  says  counsel,  there  are 
eight  separate  reasons  why  Alice  Bennett 
was  not  "entitled  to  full  credit"  such  as 
swearing  to  her  own  adultery,  admissions, 
and  Inconsistent  acts.  In  reply,  we  can  only 
point  to  section  1847,  Oode  Civ.  Proa,  whidi, 
after  declaring  the  manner  In  which  a  wit- 
ness may  be  impeached,  declares  "and  the 
jury  are  the  exclusive  judges  of  his  credi- 
bility." Both  the  trial  Judge  and  Jury  con- 
cluded that  she  was  a  witness  entitled  to  full 
credit,  and  their  conclusion  on  that  question 
is  not  open  to  review  by  ns.  See  Fowden 
v.  Padflc,  etc.,  Co.,  149  Cal.  151,  161,  86  Pac. 
17a 

We  do  not  deem  It  open  to  serious  question 
that  the  evidence  Is  sufficient  to  support  the 
conclusion  on  the  part  of  the  trial  court  that 
deceased  treated  both  Stephen  and  Kellle  as 
if  they  were  his  legitimate  children,  and  will 
not  unnecessarily  prolong  this  opinion  by 
discussing  the  evidence  in  regard  thereto. 
"The  criterion  referred  to  in  the  statute  is 
the  treatment  usually  accorded  to  legitimate 
children."  Estate  of  Heaton,  139  Cal.  237, 
73  Pac.  186. 
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A  more  serious  qneetlpn  exists  as  to  wheth- 
er the  evidence  suffidently  shows  that  de- 
ceased publicly  acktiowledged  Stephen  and 
Nellie  as  bis  children  to  sustain  the  findings 
of  the  trial  court  to  that  effect  The  lan- 
guage of  section  230,  Civ.  Code,  la  simply  "by 
publicly  acknowledging  It  as  his  own." 
There  is  no  provision  as  to  what  shall  con- 
stitute "a  public  acknowledgment,"  and  the 
words  of  the  statute  mast  be  taken  in  their 
ordinary  sense.  Blythe  v.  Ayres,  96  Cal. 
532,  577,  31  Pac.  915,  19  I*  R.  A.  40;  Town- 
send  V.  Meneley,  37  Ind.  App.  127,  74  N.  B. 
274,  76  N.  E.  321.  In  Crane  y.  State,  94  Tenn. 
86,  28  S.  W.  317,  a  prosecutiofa  for  bigamy, 
the  statute  jprovlded  that  the  testimony  -of 
a  bystander  who  witnessed  the  ceremony  and 
"the  public  acknowledgment  of  the  party 
chargeid  shall  be  competent  evidence."  The 
court  said:  "Criticism  is  directed  to  the 
term  'public  acknowledgment  of  the  party 
charged,'  and  it  Is  insisted  that  this  means 
some  acknowledgment  before  a  court  or  oth- 
er public  tribunal.  We  do  not  so  construe 
the  law,  but  any  acknowledgment  of  the  fact 
of  marriage,  by  confession  ojr  conduct,  In 
the  presence  of  one  or  more  Individuals, 
would  answer  the  requirement  of  the  stat- 
ute. It  need  not  be  In  the  shape  of  a  pub- 
lic avowal,  made  in  the  courts,  or  In  the 
market  place,  or  from  a  housetop,  but  can 
be  made  as  well  by  acts  and  conduct  recog- 
nizing the  marriage,  as  by  oral  statements  to 
third  persons."  In  Blythe  v.  Ayres,  supra, 
it  was  said  in  the  main  opinion,  signed  by 
three  of  the  Justices,  that  "this  acknowledg- 
ment was  also  public,  for,  as  we  have  seen, 
the  thought  of  concealment  of  the  paternity 
of  the  child  never  entered  his  mind,"  In  the 
light  of  what  Is  said  In  the  various  authori- 
ties as  to  the  meaning  of  such  terms  as  "pub- 
lic acknowledgment,"  we  are  of  the  opinion 
that  there  was  sufficient  evidence  to  support 
the  conclusion  of  the  trial  court  The  cir- 
cumstances surrounding  the  birth  of  these 
children,  and  the  conditions  existing  in  the 
household  of  deceased  before  and  after  their 
birth,  coupled  with  his  treatment  of  them, 
and  his  Interest  In  them,  were  of  such  a  na- 
ture, In  the  absence  of  any  statement  to  the 
contrary  by  him,  as  to  constitute  evidence  of 
a  general  acknowledgment  of  paternity  to 
the  community.  In  the  face  of  circumstan- 
ces which  might  well  be  accepted  as  calling 
for  explanation  as  to  the  true  situation  If 
be  was  not  the  father  of  these  children,  he 
never  expressly  denied  that  he  was  such  or 
made  to  any  living  person,  so  far  as  the  er- 
Idence  shows,  any  explanation  why  these 
children  were  accepted  by  him  as  a  part  of 
Ids  household.  Of  oourse,  he  was  under  no 
obligation  to  make  any  explanation  to  any 
one,  but  in  the  absence  there(rf  he  could  not 
complain  If  the  community  accepted,  as  they 
might  very  reasonably  do,  that  he  was  the 
Itither  of  these  children.  In  addition  to  the 
evidence  of  this  character  there  was  the  ev- 
idence »f  his  declarations  to  three  persons 


on  the  only  occasion  when  the  question  of 
the  paternity  of  these  children  appears  to 
have  been  raised  In  his  presence,  to  the  ef- 
fect that  they  were  his  children,  and  also  the 
evidence  of  a  witness  to  the  effect  that  he 
had  heard  deceased  on  many  occasions  say 
that  Stephen  was  his  son.  It  may  be  proper 
to  say  again,  as  we  said  In  regard  to  the  wit- 
ness Alice  Bennett  that  the  question  of  the 
amount  of  credit  to  be  given  to  these  wit- 
nesses was  one  solely  for  the  trial  court 
That  the  children  always  went  by  the  name 
of  Bennett  and  that  deceased  on  two  sepa- 
rate occasions  Introduced  Stephen  as  Mr. 
Bennett  or  Mr.  Steve  Bennett  once  to  his 
attorney  and  once  to  a  stranger,  do  not  de- 
stroy the  effect  of  the  evidence  given  In  sup- 
port of  the  children's  claim.  Nor  Is  the  fact 
that  he  did  not  say  anything  about  the  mat- 
ter to  his  brother  when  he  visited  his  home 
shortly  before  his  death  of  such  importance, 
under  the  circumstances,  as  to  forbid  the 
conclusion  of  public  acknowledgment  The 
many  reputable  witnesses  called  by  appd- 
lants  to  show  absence  of  express  acknowl- 
edgment to  them  or  in  their  presence  amount- 
ed to  no  more  than  that  they  had  never 
heard  any  such  aKftnowIedgment  made  by  de- 
ceased, but  as  to  practically  all  of  such  wit- 
nesses there  was  nothing  to  Indicate  that 
there  was  in  the  circumstances  anything  to 
call  for  an  acknowledgment  to  them.  While 
the  case,  both  on  the  question  of  paternity, 
and  that  of  public  acknowledgment  may  not 
be  a  very  strong  one  in  favor  of  claimants, 
we  are  constrained  to  hold  that  it  was  suffi- 
ciently strong  to  support  the  findings  of  fact 
of  the  trial  court  thereon,  and  that  being  so 
those  findings  are  conclusive  on  us,  however 
we  might  decide  the  matter  bad  we  the  right 
to  review  findings  of  fact  made  on  conflict- 
ing evidence. 

It  is  claimed  that  the  evidence  Is  insuffi- 
cient to  support  the  conclusion  that  he  re- 
ceived these  children  "into  his  family."  If 
his  household  in  Sonoma  connty  is  to  be  re- 
garded as  "his  family,"  within  the  meaning 
of  section  230,  Civ.  Code,  It  cannot  be  ques- 
tioned, of  course,  that  the  evidence  was  suf- 
ficient In  Estate  of  Bennett  134  Gal,  323, 
66  Pac.  371,  this  court  said:  "The  meaning 
which  is  to  be  given  to  the  word  (family)  is 
to  be  determined  by  the  context  and  also 
from  a  consideration  of  the  subject-matter 
to  which  it  relates.  Every  case  must  de- 
pend upon  its  particular  circumstances.  Mr. 
Jarman  says  (Jarman  on  Wills,  p.  941}  'fami- 
ly' is  not  a  technical  word,  and  is  of  flexible 
meaning.  Anderson's  Law  Dictionary  de- 
fines the  word:  'In  its  modern  comprehen- 
sive meaning,  a  collective  body  of  persons 
living  together  in  one  house.'  It  Is  some- 
times used  to  Include  parents  with  their 
children,  whether  dwelling  together  or  not 
The  word  has  also  a  broader  and  secondary 
meaning,  which  includes'  all  the  offspring 
or  descendants  of  a  common  progenitor,  but 
Is  not  to  receive  this  construction  unless 
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such  IntentloD  to  manifested  from  tbe  con- 
text" Webster  defines  it  as:  "Tbe  collec- 
tion of  persons  forming  a  domestic  house- 
hold, including  parents,  children,  servants, 
and  sometimes  lodgers."  By  tbe  Century 
Dictionary  it  is  declared  to  be:  "The  collect- 
ive body  of  persons  who  form  one  house- 
hold under  one  head  and  one  domestic  gov- 
ernment, including  parents,  children,  and 
servants."  In  their  concurring  opinion  in 
Blythe  v.  Ayres,  96  Cal.  592,  31  Pac.  827,  19 
L.  R.  A.  40,  Justices  McFarland  and  De  Hav- 
ea  said:  "Either  a  widower  or  a  bachelor, 
as  we  all  know,  may  have  a  family,  viz.,  'a 
collective  body  of  persons  living  together 
under  one  head  or  manager.'"  In  Oamer 
T.  Jndd,  136  Cal.  S94,  68  Pac.  1026,  this  court. 
In  bank,  said,  speaking  through  Chief  Jus- 
tice Beatty:  "We  have  no  doubt  that  when 
a  man  has  a  home  where  he  lives,  with  a 
woman  whom  he  holds  out  to  the  world  as 
his  wife,  he  has  a  family  within  the  mean- 
ing of  section  230,  Civ.  Code,  into  whldi  be 
must  receive  an  illegitimate  child  in  order  to 
legitimate  it  under  that  section.''  In  Estate 
of  De  Laveaga,  142  Cal.  169,  75  Pac.  790, 
this  court  was  careful  to  limit  Its  language 
as  to  tbe  necessity  of  the  existence  of  a  fami- 
ly into  which  the  child  can  be  received  as 
one  of  the  cardinal  conditions  prescribed 
for  an  adoption  under  section  230,  Civ.  Code, 
by  saying  "having  a  family,  or  at  least  a 
home  in  which  he  can  receive  him"  is  such  a 
condition.  Tbe  words  of  section  230,  "re- 
ceiving it  •  •  •  into  his  family,"  Unply 
a  receiving  Into  a  place  of  which  he  is  the 
head — of  which  he  has  control.  As  used  in 
this  section  the  word  "family,"  In  our  opin- 
ion, means  no  more  at  most  than  that  the 
father  must  have  a  "home,"  a  settled  place 
of  habitation  of  which  he  Is  the  head.  Into 
which  be  must  receive  the  child,  such  re- 
ceiving to  be  with  the  consent  of  his  wife 
if  be  be  married.  The  brothers  and  sisters 
of  deceased,  who  never  lived  with  him  in 
California,  constituted  no  part  of  hto  "fami- 
ly" within  the  meaning  of  that  section. 

It  is  claimed  that  the  trial  court  commit- 
ted many  errors  in  the  trial  of  this  case. 

On  objection  of  respondents,  the  trial  court 
precluded  J.  W.  Rose,  Esq.,  one  of  appellants' 
two  attorneys,  from  arguing  the  case  to 
the  Jury  or  the  court  The  reason  for  this 
action  on  the  part  of  the  trial  court  was  that 
Mr.  Rose  was  an  Important  witness  for  ap- 
pellants and  testified  on  their  b^balf,  and 
there  was  a  rule  of  the  court  purportbig  to 
preclude  counsel  who  gave  evidence  in  a 
case  from  participating  In  the  argument 
thereof.  The  evidence  'given  by  Mr.  Rose 
related  to  matters  of  such  a  nature  that  It 
must  have  beoi  known  before  the  commence- 
ment of  the  trial  that  he  would  necessarily 
be  a  witness,  and  at  the  time  he  was  called 
as  a  witness  be  was  warned  by  the  court 
that  be  would  be  precluded  from  arguing 
tbe  case  If  he  testified.  The  reason  for  the 
ratusal  was  stated  by  the  court  in  tbe  pres- 


ence of  the  jury  to  be  that  tbe  rule  preclud- 
ed one  who  was  a  witness  from  arguing  a 
case.  The  suggestion  that  the  court  by  this 
refusal  cast  any  r^ectlon  on  Mr.  Rose  or 
his  evidence  is  unwarranted.  We  do  not 
deem  it  necessary  to  discuss  the  question 
of  tbe  validity  of  the  rule  of  the  superior 
court  of  Sonoma  county  invoked  by  respond- 
ents. We  can  well  see  that  the  facts  of  a 
case  might  be  such  as  to  make  its  applica- 
tion such  an  unwarranted  deprivation  of  a 
party's  rights  as  to  constitute  an  abuse  of 
discretion.  In  this  case  appellants  were  not 
deprived  of  the  right  to  argue  this  case  by 
counsel  of  their  own  selection.  The  record 
shows  that  3.  jL  Barham,  EJsq.,  was  one  of 
the  attomejrs  of  record  for  appellants,  par- 
ticipating throughout  all  the  proceedings  in 
this  case,  and  practically  conducting  the 
trial  on  the  part  of  the  appellants.  It  fur- 
ther shows  that  the  cause  was  argued  to 
the  jury  by  respective  counself  Counsel  were 
fully  advised  by  the  court  at  the  time  Mr. 
Rose  was  called  as  a  witness  that  be  would 
thereby  render  himself  Ineligible  to  ai^ue 
the  case  as  cpunsel,  and  we  are  warranted 
In  assuming  that  Judge  Barham  made  bla 
preparation  for  argument  accordingly.  With- 
out Intending  to  reflect  In  tbe  slightest  degree 
upon  the  ability  of  Mr.  Rose  in  the  matter  of 
argument  to  a  Jury,  we  have  no  hesitation  In 
saying  that  It  would  be  absurd  to  bold  that 
any  prejudice  may  have  accrued  to  appel- 
lants by  reason  of  the  refusal  of  the  court 
to  allow  any  additional  argument  to  that 
of  Judge  Barham,  especially  when  they  were 
fully  advised  a  sufficient  time  before  argu- 
ment that  such  would  be  the  ruling  of  the 
court  Appellants  were  not  deprived  of  any- 
statutory  right  Parties  are  not  oititled  as 
a  matter  of  right  to  be  beard  by  as  many 
separate  attom^s  as  they  see  fit  to  present 
The  trial  court  may  exerplse  9  reasonable 
supervision  of  such  matters,  and  under  or- 
dinary circumstances,  if  a  party  is  allowed 
full  opportunity  to  present  argument  by  one 
counsel,  he  cannot  cofaiplaln  of  any  depriva- 
tion of  his  rights  in  this  behalf.  Certainly 
no  statute  prescribes  that  he  shall  be  oitl- 
tled  to  present  separate  arguments  by  dilfer- 
ent  counsel. 

Alice  Bennett  was  asked  on  cross-examina- 
tion: "Since  Mr.  Bennett  left  how  many  men 
have  you  had  sexual  intercourse  with,  and 
who  are  they?"  An  objection  to  this  ques- 
tion "Was  sustained,  the  court  holding  that  the 
question  was  too  general  as  to  time  and 
should  be  confined  to  the  "time  or  around  the 
time  of  gestation."  A  subsequmt  question  of 
the  same  nature  directed  to  "at  or  about  the 
time  immediately  before  tbe  conception  of 
Nellie"  was  then  asked,  and  tbe  witness  an- 
swered that  deceased  was  tbe  only  one.  Er- 
ror to  alleged  in  sustaining  tbe  objection  to> 
the  former  of  these  qnesttons.  The  authori- 
ties are  practically  In  accord  to  tbe  effect  that 
evidence  tending  to  show  unchaste  conduct 
of  tbe  alleged  mother  with  otbw  men  to  al- 


Digitized  by 


Google 


GaL) 


IN  BE  QIRD'S  BSTATB. 


605 


lofrable  only  In  bo  far  aa  It  hM  a  bearing 
upon  the  queetlon  of  the  paternity  of  the 
child — in  so  far  aa  it  tends  to  ahow  that  an- 
other is  or  may  be  the  father  of  the  child, 
and  hence  that  it  must  be  directed  to  a  time 
at  or  about  the  time  the  child  waa  begotten. 
See  3  Am.  &  Eng.  Bncy.  of  Law  (2d  Bd.)  822; 
6  Cyc.  QSi ;  State  ▼.  Lavln,  80  Iowa,  555,  46 
N.  W.  553.  The  question  here,  one  directed 
aolely  to  mere  acta  of  sexual  Intercourse,  was 
not  80  confined,  but,  on  the  contrary,  em- 
braced a  period  of  over  20  years.  The  only 
other  basis  on  which  It  could  be  claimed  to 
1)6  a  proper  question  was  that  of  impeach- 
ment of  the  witness.  But  it  is  thoroughly 
settled  that  "questions  on  cross-examination, 
tending  to  show  the  general  immorality  of 
the  witness,  or  specific  acta  of  immorality, 
should  never  be  allowed  in  any  case  for  the 
mere  purpose  of  discrediting  or  Impeaching 
the  witness.  •  •  •  The  Code  of  Civil 
Procedure  prescribes  the  method  of  impeach- 
ing witnesses,  and  they  can  be  Impeached  in 
no  other  way  than  therein  provided."  Peo- 
ple v.  Harlan,  133  Cal.  16,  20,  66  Pac.  0,  10. 
See,  also,  Sharon  v.  Sharon,  79  Cal.  673,  22 
Pac.  26,  131.  The  ruling  of  the  trial  court 
fenstalnlng  the  objection  was  correct. 

Complaint  is  made  that  the  court  should 
have  stricken  out  certain  evidence  given  by 
witness  Sanders.  The  evidence  was  given  on 
'direct  examination  without  objection,  and 
was  practically  that  fae  had  come  upon  de- 
ceased and  Alice  while  tbey  were  engaged 
In  an  act  of  sexual  intercoiose.  On  cross- 
examination  It  was  developed  that  the  wit- 
ness was  uncertain  whether  the  Incident  oc- 
■curred  shortly  before  or  shortly  after  the 
birth  of  Xellie,  the  younger  child.  The  mo- 
tion to  strike  out  was  based  on  the  ground 
tbat  the  witness  said  it  was  after  the  birth 
•of  Nellie  Assuming  this  to  be  so,  we  never- 
theless are  of  the  opinion  that  the  evidence 
"WHS  proper  as  tending  to  show  the  extent  of 
the  Intimacy  between  Alice  and  the  alleged 
father  of  her  children,  and  to  corroborate 
the  testimony  of  Alice  as  to  the  nature  of  the 
relations  existing  between  them  as  members 
of  the  same  household  before  and  after  the 
birth  of  Nellie.  In  People  v.  Jamieson,  124 
Mich.  164,  82  N.  W.  835,  a  .bastardy  case,  it 
was  held  that  "acts  of  Intercourse  and  undue 
familiarity  both  before  and  after  the  alleged 
act  resulting  in  conception  are  admissible,  as 
bearing  upon  the  probability  of  the  Inter- 
oonrse  at  the  time  stated  in  the  complaint" 
See,  also,  6  Cyc.  662,  declaring  tbat  evidence 
of  the  intimate  relations  existing  between 
the  mother  and  alleged  father  Is  admissible, 
and  that  evidence  of  previous  or  subsequent 
Intercourse  is  competent  to  show  the  proba- 
bility of  the  particular  act  having  occurred. 

The  trial  court  did  not  err  in  sustaining  ob- 
jections to  questions  asked  witnesses  Ralph 
Rose  and  Arthur  Cochrane  for  the  purpose  of 
showing  that  witness  Sanders,  who  had  tes- 
tified to  declarations  on  the  part  of  deceased, 
Stated  shortly  before  the  trial  that  he  kept 


a  memorandum  of  all  the  things  that  deceas- 
ed told  Mm  during  his  stay  at  the  Oird  ranch. 
On  his  cross-examination  by  appellants.  Sand: 
ers  had  testified  that  he  never  kept  such  a 
memorandum,  and  that  he  did  not  remember 
telling  Rose  and  Cochrane  that  be  had  done 
so.  This  was  clearly  a  collateral  matter 
elicited  on  cross-examination.  In  Faulkner  v. 
Rondonl,  104  Cal.  148,  37  Paa  886,  it  was 
said,  quoting  from  People  v.  Devine^  44  Gal. 
448:  "A  recognized  rule,  or  rather  qualifica- 
tion of  the  rule,  governing  the  Impeachment 
of  the  credit  of  a  witness  by  proof  of  con- 
tradictory statements  elsewhere  made  by 
him.  Is  that  the  matter  involved  in  the  sup- 
posed contradiction  must  not  itself  be  merely 
collateral  in  Its  character,  but  must  be  rele- 
vant to  the  issue  being  tried" — citing  many 
authorities.  See  1  Oreenl.  on  E^r.  H  449,  461 
"e,"  "f."  As  to  such  a  collateral  matter,  the 
answer  of  Sanders  could  not  be  contradicted 
by  appellants,  but  was  conclusive  on  them. 

It  was  sought  by  appellants  to  show  cer- 
tain declarations  by  Alice  to  a  physician.  Dr. 
Coffman,  some  few  months  before  the  birth 
of  Nellie,  to  the  effect  that  she  was  "in  the 
family  way"  by  one  Smith,  and  that  she  de- 
sired to  be  rid  of  the  child  by  an  operation. 
This  proposed  evidence  was  properly  excluded 
by  the  trial  court  Alice  was  not  a  party  to 
this  proceeding,  but  only  a  witness  on  behalf 
of  her  children.  Evidence  of  these  declara- 
tions by  her  to  the  physician  would  have 
been  pure  hearsay.  In  no  way  binding  on  her 
children  as  evidence  on  the  question  of  pa- 
ternity. Being  contrary  to  her  evidence  giv- 
en on  that  question,  the  declarations,  waiv- 
ing other  objections  thereto,  would  have  been 
admissible  by  way  of  impeachment  of  Alice 
as  a  witness,  but  a  complete  answer  to  appel- 
lants' claim  in  this  regard  is  that  no  founda- 
tion was  laid  for  any  such  Impeachment  on 
the  examination  of  Alice. 

There  was  no  error  in  refusing  to  give  ap- 
pellants' requested  instruction  1,  commencing 
"I  instruct  you  that,  of  the  women  who  are 
mothers  of  nameleas  cblldren,  there  are  few 
indeed  who  would  hesitate  at  frand,  or  to 
whom  perjury  would  seem  a  crime,"  etc.  It 
was  not  only  open  to  the  objection  of  being 
in  part  pure  argument  in  favor  of  appellants' 
side  of  the  case,  and  an  instruction  on  the 
weight  to  be  accorded  the  testimony  of  cer- 
tain witnesses,  but  it  also  in  terms  informed 
the  Jtiry  that  to  hold  that  there  had  been  an 
adoption  under  section  230,  Civ.  Code,  would 
require  "liberality  of  construction  destructive 
of  language,  of  the  statute  Itself."  There 
was  no  prejudicial  error  In  modifying  appel- 
lants' requested  Instruction  3.  Appellants' 
requested  instructions  4  and  6  were  properly 
refused.  They  were  to  the  effect  that  de- 
ceased did  not  receive  the  children  Into  his 
family  unless  he  acknowledged  his  paternity 
to  every  relative,  friend,  and  acquaintance 
who  visited  his  house  after  their  birth.  This 
certainly  is  not  the  law. 

It  was  established  without  conflict  that 
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th«re  were  always  several  hired  men  work- 
ing on  the  Gird  ranch.  ExcluBion  of  other 
evidence  going  simply  to  that  extent  was, 
therefore,  not  prejudicial  error. 

If  any  of  the  rulings  sustaining  objections 
to  questions  asked  Sanders  on  his  cross-ex- 
amination for  the  purpose  of  showing  bias 
on  his  part  were  erroneous,  the  effect  of  the 
errors  was  obviated  by  the  testimony  given 
by  the  witness,  In  which  he  fully  covwed 
the  subject-matter  of  such  questions. 

The  refusal  of  the  trial  court  to  allow  the 
witness  Hopper  to  testify  as  to  the  contents 
of  a  letter  said  by  him  to  hare  been  given 
to  him  by  Alice  to  be  given  to  Smith  was  not 
prejudicially  erroneous.  The  theory  of  ap- 
pellants was  that  the  letter  contained  state- 
ments by  Alice  showing  that  Smith  was  the 
father  of  Nellie.  But  Hopper  fully  testified 
as  to  statements  then  and  at  other  times  to 
the  same  effect  made  by  Alice  to  him.  Ad- 
ditional evidence  by  him  showing  similar 
statements  by  her  in  a  lost  writing  could  not 
have  added  to  the  effect  of  his  evidence  al- 
ready given. 

What  we  have  said  disposes  of  all  points 
made  in  appellants'  briefs  that  require  no- 
tice, except  the  claim  that  the  trial  court 
erred  in  distributing  all  the  residue  of  the 
estate  to  the  petitioners.  It  must  be  held 
that  there  is  merit  In  this  claim.  The  appli- 
cation Qf  petitioners  was  one  under  section 
1658  et  seq.,  Code  Civ.  Proc.,  the  sections  re- 
lating to  "partial  distribution  prior  to  final 
settlement,"  there  having  been  no  presenta- 
tion of  the  accounts  of  the  administrator — 
a  prerequisite  to  final  distribution.  By  the 
decree  all  the  property  of  deceased,  both  real 
and  personal,  and  specifically  all  cash,  money 
in  banli,  and  every  other  article  of  personal 
property,  is  distributed  to  the  petitioners, 
share  and  share  alVke,  and  the  bond  for 
$2,000,  required  by  the  court  of  each  peti- 
tioner under  section  1661,  Code  Civ.  Proc, 
having  already  been  given,  the  decree  orders 
the  administrator  to  forthwith  deliver  to  the 
petitioners  all  of  the  property  distributed. 
While  the  trial  court  might  have  been  war- 
ranted in  finding  that  all  debts  of  the  de- 
ceased except  the  mortgage  debt  had  been 
paid,  it  did  not  so  find.  It  did  find  to  the 
contrary  that  "the  estate  *  •  •  Is  but 
little  Indebted,  and  may  be  distributed  as 
prayed  for  without  loss  to  the  creditors  of 
said  estate,"  evidently  proceeding  upon  the 
theory  that  the  creditors  would  be  protect- 
ed by  the  bonds  ordered.  It  is  manifest 
that  our  law  does  not  contemplate  the  dis- 
tribution of  all  the  property  of  an  estate  un- 
der partial  distribution  proceedings  or  prior 
to  the  settlement  of  the  final  account  of  the 
executor  or  administrator.  Such  a  distribu- 
tion can  be  had  only  upon  the  final  settle- 
ment of  the  accounts  of  the  executor  or  ad- 
ministrator, or  thereafter.  Section  1665, 
Code  Civ.  Proc.    The  court  in  probate  must 


necessarily  retain  until  snch  time  what  may 
reasonably  be  anticipated  as  necessary  to  pay 
debts  and  expenses  of  administration.  "Cred- 
itors are  not  to  be  deprived  of  their  lien  up- 
on the  assets  of  the  estate,  and  given  a  bond 
in  lieu  thereof.  The  court  should  see  that 
sufficient  assets  are  left,  after  partial  distri- 
bution, to  pay  them,  without  recourse  to  the 
bond.  The  requirement  of  a  bond  is  only  ad- 
ditional security  to  provide  against  unfore- 
seen liabilities,  and  against  errors  in  judg- 
ment." In  re  Painter,  115  Cal.  635,  641,  47 
Pac.  700.  This  is  as  applicable  to  expenses 
of  administration  as  It  is  to  debts  of  the  de- 
ceased. The  court  here  should  have  dis- 
tributed to  the  petitioners  a  portion  only  of 
the  residue  of  the  property,  reserving  what 
it  deemed  a  sufficient  portion  to  pay  any  un- 
paid claims  (Including  any  probable  defici- 
ency on  the  mortgage  claim,  if  any),  and  also 
to  pay  ^uch  expenses  of  administration  as 
bad  been  Incurred  and  remained  unpaid,  and 
also  such  expenses  of  administration  a» 
might  reasonably  be  Incurred  prior  to  settle- 
ment of  the  final  account  If  the  land  mort- 
gaged constituted  ample  security  for  the 
mortgage  debt,  such  debt  could  be  disregard- 
ed so  far  as  partial  distribution  was  concern- 
ed, the  land  mortgaged  being  subject  to  the 
mortgage  after  distribution  as  before.  Sec- 
tion 1661,  Code  Civ.  Proc.;  Estate  of  Mitchell, 
121  Cal.  394,  «53  Pac.  810.  Nothing  has  beoi 
said  on  this  appeal  as  to  the  Inheritance  tax 
due  under  the  act  of  1305,  which,  of  course, 
is  also  payable  out  of  the  property  remaining 
for  distribution. 

The  decree  of  distribution  appealed  from 
is  reversed  and  the  matter  remanded,  with 
directions  to  the  lower  court  to  make  a  de- 
cree of  partial  distribution  to  the  petitioners 
upon  the  findings  and  decision  filed  July  27, 
1009,  distributing  to  said  petitioners  all  the 
property  of  decedent  except  such  portion 
thereof  as  it  may  deem  advisable  to  retain 
until  final  settlement  of  the  accounts  of  the 
administrator  for  the  purpose  of  paying  debts 
and  expenses  of  administration,  upon  the  giv- 
ing of  such  bond  by  the  distributees  under 
section  1661,  Code  Civ.  Proc,  as  the  court 
may  deem  proper,  and  subject  to  the  pay- 
ment by  the  distributees  of  the  amounts  due 
as  Inheritance  tax  under  the  act  of  March 
20,  1905  (St.  1905,  p.  341).  The  order  denying 
a  new  trial  Is  affirmed. 

We  concur:    SHAW,  J. ;  SLOSS,  J. 


(157  Cal.   5«3) 
COONBT  ▼.   GLYNN.     (S.  F.  6,173.) 

(Supreme  Court  of  California.    April  7,  1910. 
Rehearing  Denied  May  6,  1910.) 

1.  Tbusts  (I  96*)— CowsTBuonvB  TansT. 

Where  a  mother  conveyed  land  to  her  son 
on  his  oral  promise  to  hold  the  same  for  the 
beneSt   of  a  daughter,   and   without   any   other 
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coosideretion  for  tbe  conveyance,  a  tmst  arises 
b;  operation  of  law  in  favor  of  the  daughter. 

[BM,  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  i  148;   Dec.  Dig.  i  9e.»] 

2.  TBUSTS    (§   109*)  — CONSTBTJCTIVB   Tbubt — 

B^■IDENCEl--GR0UND8— Preventing  Devise. 
In  an  action  by  a  sister  against  her  brother 
to  establish  a  trust  in  her  favor  in  land  alleged 
to  have  been  conveyed  by  their  mother  to  de- 
fendant for  plaintiff's  benefit,  evidence  is  ad- 
missible that  four  days  before  the  deed  was 
made  the  mother  had  executed  a  will  devising 
the  land  to  plaintiff,  and  that  on  defendant's 
suggestion,  and  his  oral  promise  to  hold  the 
land  for  plaintiff,  the  deed  was  made  and  the 
will  destroyed. 

[Ed.  Note. — ^For  other  cases,  see  Tmsts,  Cent. 
Dig.  S  159;   Dec.  Dig.  i  109.*] 

3.  Tbusts  (t  365*) — Bnfobcement— Laches. 

Where  land  was  conveyed  by  a  mother  to 
her  son  on  his  oral  promise  to  bold  tbe  same 
for  the  benefit  of  his  sister,  and  he  complied 
with  the  terms  of  sneh  trust  for  many  years  by 
paying  to  the  beneficiary  tbe  rents  and  profits, 
an  action  to  enforce  the  trust  brought  la  less 
than  a  year  after  his  repudiation  is  not  barred 
by  laches. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Gent. 
Dig.  §§  568-573 ;   Dec.  Dig.  {  365.*] 

4.  Tbusts  (S  109*)— Constbtjotive  Tbdst— 
Evidence. 

Though  a  constructive  trust  in  land  can- 
not be  established  by  oral  promises  of  the  gran- 
tee made  after  the  execution  of  the  deed,  evi- 
dence of  the  subsequent  declarations  of  the  gran- 
tee as  to  what  he  agreed  to  do  at  the  time  the 
deed  was  made  is  admissible  to  show  what  oc- 
curred at  tbe  time  of  the  transaction. 

[EU.  Note.— For  other  cases,  see  Trasts,  Cent 
Dfg.  S  159;    Dec  Dig.  i  109.*] 

5.  Appeal  and  Ebbob  ({  907*)  —  Review — 
QrESTioNS  ow  Fact— Appeai.  fbok  Non- 
suit. 

On  appeal  from  a  judgment  of  nonsuit,  the 
evidence  is  considered  most  favorable  to  plain- 
tiff, and  the  judgment  will  be  reversed  if  there 
is  enough  evidence  to  make  out  the  cause  al- 
leged, though  there  may  be  contradictory  evi- 
dence which,  if  given  effect  and  allowed  to  pre- 
vail, would  defeat  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  8  4024 ;   Dec.  Dig.  |  997.*] 

Department  1.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Geo.  A. 
Sturtevant,  Judge. 

Action  by  Virginia  C.  Cooney,  administra- 
trix of  Margaret  J.  Cooney,  deceased,  against 
Thomas  J.  Glynn.  Defendant  had  judgment, 
and  platntlff  appeals.    Reversed. 

Bishop  &  Hoefler  and  Bishop,  Hoefler,  Cook 
A  Hajwood  (Alfred  J.  Barwood,  of  counsel), 
for  appellant  Sullivan  &  SuUlvan  and  Theo- 
dore J.  Roche,  for  respondent 

SHAW,  J.  This  la  an  appeal  by  the  plaln- 
-tiff  from  a  judgment  entered  in  favor  of  tbe 
defendant  upon  motion  for  a  nonsuit  at  tbe 
close  of  plalntlfTs  evidence.  The  action  was 
t>e£rua  by  the  deceased,  Margaret  J.  Cooney, 
In  her  lifetime.  The  present  plaintiff  was 
BUbstituted  during  the  pendency  thereof  upon 
ttie  death  of  Margaret  J.  Cooney. 

The  complaint  states  a  case  to  enforce  a 
constructive  trust  In  real  estate.     In  sub- 


stance It  shows  the  fallowing  facts:  Bridget 
Gallagher  was  the  mother  of  Margaret  J. 
Cooney,  tbe  original  plaintiff,  and  of  Thomas 
J.  Glynn,  the  defendant  In  the  year  1801 
she  resided  at  tbe  house  of  tbe  defendant, 
Glynn,  living  with  him  as  a  member  of  the 
family.  She  was  then  about  76  years  of  age. 
The  relations  between  them  had  been  confi- 
dential and  Intimate  for  many  years  before 
that  time.  He  had  been  accustomed  to  trans^ 
act  business  for  her  and  she  relied  upon  him 
and  trusted  him  implicitly  with  respect  there- 
to. On  the  23d  of  March,  1891,  Mrs.  Gallagher 
executed  a  will  wherein  she  devised  tbe  prem- 
ises In  controversy  to  her  daughter,  Margaret 
J.  Cooney.  A  few  days  thereafter  the  defend- 
ant suggested  to  Mrs.  Gallagher  that  it  would 
be  more  advantageous  to  cancel  the  will  and 
convey  the  property  to  him,  and  he  promised 
that  If  she  would  do  so  he  would  hold  the 
same  In  trust  for  the  use  of  Margaret  J.  Coo- 
ney. Thereupon,  Mrs.  Gallagher,  assenting 
thereto,  destroyed  the  will,  and,  relying  upon 
his  promise  to  hold  the  property  in  trust  for 
his  sister,  executed  to  him  a  deed  purporting 
to  be  a  gift  of  the  property  to  him.  There 
was  no  other  consideration  for  the  convey- 
ance. It  was  made  upon  the  express  under- 
standing that  he  would  hold  the  property  In 
trust  for  bis  sister,  and  pay  or  apply  tbe  rents 
thereof  to  her  use  and  benefit,  and  convey 
the  same  to  her  upon  demand.  Thereupon  he 
went  Into  possession  of  the  property,  collected 
the  rents  and  profits,  and  applied  them  in 
I>art  to  the  use  and  benefit  of  Margaret  J. 
Cooney  until  December,  1901,  at  which  time 
he  began  to  apply  the  whole  thereof  to  his 
own  use,  and  refused  to  convey  the  premises 
to  her.  She  thereupon  demanded  a  convey- 
ance to  herself,  which  he  refused  to  make. 

Tbe  evidence  was  sufficient  to  establish  the 
material  allegations  of  the  complaint  With 
regard  to  the  trust,  It  was  shown  that  during 
the  year  1890  Mrs.  Gallagher  began  to  reside 
with  Glynn  as  a  member  of  his  family ;  that 
she  was  the  mother  of  Glynn  and  Mrs.  Coo- 
ney ;  that  she  had  executed  a  will  on  the  23d 
of  March,  1891 ;  that  on  the  27th  of  March 
In  that  year  she  executed  the  deed  in  contro- 
versy ;  and  that  the  deed  was  made  In  pursu- 
ance of  an  nnderstandlng  between  Glynn  and 
Mr&  Gallagher  that  he  would  hold  the  prop- 
erty In  trust  for  his  sister,  Mrs.  Cooney,  and 
that  he  would  receive  the  Income  therefrom, 
and  pay  it  to  his  sister  or  for  her  use.  One 
of  the  reasons  for  making  this  arrangement 
was  a  fear  that,  if  it  was  put  in  Mrs.  Cooney's 
control,  her  husband  would  Induce  her  to  sell 
tbe  property  and  that  It  would  thereupon  be 
dissipated.  It  also  appeared  that  the  lot  Im- 
mediately adjoining  the  property  In  contro- 
versy was  owned  by  Glynn,  that  there  was  a 
belief  that  the  two  would  sell  to  better  ad- 
vantage If  sold  together  than  if  sold  separate- 
ly, and,  also,  that  If  a  building  were  to  be 
erected  it  could  be  done  more  advantageously 
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by  erecting  a  aingle  building  upon  all  the  lots 
and  dividing  the  Income  therefrom  according 
to  the  re^ectlve  Interests,  and  that  It  was  ex- 
pected that  at  some  time  this  could  be  done, 
or  that  a  sale  would  be  made,  and  that  Olynn 
could  manage  the  matter  better  If  he  held  the 
title  to  both.  Glynn  took  x>ossesslon  of  the 
premises,  and  from  that  time  until  1904  pro- 
ceeded to  collect  the  rents  therefrom.  There- 
after, to  Mrs.  Cooney's  children,  he  rei)eated- 
ly  admitted  that  he  was  holding  the  same  In 
trust  for  the  benefit  of  his  sister.  In  each  In- 
stance he  assured  them  that  It  was  all  right, 
that  be  was  holding  the  property  for  their 
mother,  and  that  he  had  so  adjusted  his  af- 
fairs that  if  anything  happened  to  him  It 
would  be  hers  upon  his  death.  He  applied 
the  rents  to  her  satisfaction,  and,  for  the 
most  part,  to  her  use  or  to  the  use  of  her 
family.  There  Is  evidence  to  support  the  con- 
clusion that,  until  the  year  1904,  he  never  de- 
nied his  trust  obligation,  but  always,  upon  In- 
quiry, avowed  his  Intention  to  fulfill  It  and  to 
Convey  the  property  to  Mrs.  Cooney  at  the 
proper  time. 

Upon  these  facts  It  seems  perfectly  clear 
that  the  case  made  was  that  of  a  constructive 
trust  In  favor  of  Mrs.  Cooney,  and  that  the 
nonsuit  was  improperly  granted.  It  has  been 
established  by  a  number  of  decisions  in  this 
state  that  where  confidential  relations  exist 
between  two  parties,  and  one  of  them  executes 
a  conveyance  of  real  estate  to  the  other,  upon 
a  parol  promise  by  the  other  that  he  will  hold 
It  for  the  benefit  of  the  grantor,  or  for  the 
benefit  of  some  third  iteraon  In  whom  the 
grantor  is  Interested,  there  being  no  other 
consideration  for  the  conveyance,  a  trust  aris- 
es by  operation  of  law  in  favor  of  the  gran- 
tor, or  Id  favor  of  the  third  person,  for  whom 
the  property  is  to  be  held. '  It  Is  the  violation 
of  the  parol  promise  which  constitutes  the 
fraud  upon  which  the  trust  arises.  It  made 
In  good  faith,  and  if  It  Is  of  a  continuing  na- 
ture, the  performance  of  It  for  a  time  does 
not  prevent  a  trust  from  arising  when  It  Is 
broken  and  repudiated.  Brlson  v.  Brlson,  76 
Cal.  525,  529,  17  Pac.  689,  7  Am.  St.  Rep.  180; 
Id.,  00  Cal.  323,  334,  27  Pac.  186;  Jones  v. 
Jones,  140  Cal.  690,  74  Pac.  143;  Broder  v. 
Conklln,  77  Cal.  330,  338,  19  Pac.  613;  Alanlz 
V.  Casenave,  01  Cal.  41,  46,  27  Pa&  621 ;  Nord- 
holt  V.  Nordholt,  87  Cal.  552,  26  Pac.  699,  22 
Am.  St  Rep.  268;  Feeney  v.  Howard,  79  Cal. 
526,  520,  21  Pac.  984,  4  'L.  R.  A.  826,  12  Am. 
St  Rep.  162;  Odell  v.  Moss,  130  Cal.  356,  62 
Pac.  655 ;  Hayne  v.  Hermann,  97  Cal.  259,  82 
Pac.  171 ;  Butler  v.  Hyland,  80  Cal.  676,  26 
Pac.  1108. 

The  entire  question  Is  discussed  at  great 
length  In  Brlson  v.  Brlson,  snpra,  and  it  Is 
unnecessary  to  elaborate  upon  It  here.  The 
other  cases  dted  Illustrate  numerous  phases 
of  the  question  In  which  It  was  attempted  to 
distinguish  the  Brlson  Case.  It  Is  here  at- 
tempted to  distinguish  It  because  In  that  case 
the  plaintiff  was  the  grantor,  and  the  con- 
structive trust,  as  It  was  claimed,  arose  In  bis 


favor,  whereas  here  the  trust  Is  not  claimed 
on  behalf  of  the  grantor  of  the  deed,  but  on 
behalf  of  Mrs.  Cooney,  a  daughter  of-  the 
grantor,  and  It  Is  said  that  a  trust  cannot 
be  thus  created  In  favor  of  a  third  person. 
The  case  of  Hayne  v.  Hermann,  supra,  was 
of  the  same  character.  In  that  case  the  land 
was  conveyed  by  plaintiff's  father  to  his  wife, 
the  defendant,  who  was  plaintiff's  mother, 
upon  the  express  understanding  that  she 
would  hold  the  property  in  trust  for  the  gran- 
tor during  his  life,  and  after  his  death  for  the 
plaintiff  and  the  defendant  in  equal  propor- 
tions. After  the  death  of  Mr.  Hermann,  the 
daughter  began  the  suit  against  her  mother 
to  enforce  a  trust  as  to  the  undivided  one-half 
of  the  property.  It  was  held  that  the  case 
was  not  distinguishable  in  principle  from  that 
of  Brlson  v.  Brlson,  and  that  the  trust  arose 
by  operation  of  law,  and  could  be  enforced  by 
the  third  person  as  a  'beneficiary. 

It  was  claimed  by  the  plaintiff  that  four 
days  prior  to  the  execution  of  the  deed  ta 
controversy  Mr&  Gallagher  had  executed  the 
will  wherein  she  devised  the  property  In  con- 
troversy to  Margaret  J.  Cooney,  and  that,  at 
the  suggestion  of  the  defendant,  the  will  was 
destroyed,  and  the  deed  executed  to  him  In- 
stead thereof  upon  his  promise  to  hold  the 
property  for  the  benefit  of  Mrs.  Cooney.  Up- 
on the  trial,  the  court  rejected  all  evidence 
concerning  the  contents  of  the  will  and  the 
execution  thereof.  This  was  clearly  errone- 
ous. It  seems  that  the  evidence  was  rejected 
upon  the  theory  that,  as  the  will  was  destroy- 
ed and  had  never  be«i  admitted  to  probate. 
It  was  absolutely  void  even  as  evidence,  re- 
ferring to  the  case  of  McDaniel  v.  Pattison, 
08  Cal.  86,  27  Pac.  651,  32  Pac.  805.  It  is  true 
that  It  Is  there  declared  that  as  a  dispositive 
instrument  an  unprobated  will  Is  without  ef- 
fect But,  under  the  drcumstanoes  ti-ppetLT- 
ing  here,  tiie  fact  of  the  execution  of  the  will 
by  Mrs.  Gallagher,  the  devise  of  this  property 
to  Mrs.  Cooney,  its  subsequent  destruction  at 
the  Instance  of  the  defendant,  and  the  ex- 
ecution of  a  deed  In  lieu  thereof  to  the  de- 
fendant In  trust  for  Mrs.  Cooney,  would  be 
material  and  competent  evidence  to  establish 
the  constructive  trust  alleged.  The  evidence 
should  have  been  admitted. 

It  is  claimed  that  the  action  la  barred  by 
the  statute  of  limitations  and  by  laches.  It 
appears  from  the  evidence,  however,  that  the 
defendant  at  all  times  recognized  his  obliga- 
tions to  hold  the  property  for  Mrs.  Oooney 
and  to  apply  the  income  therefrom  to  her  use 
or  In  accordance  with  her  direction.  It  is  al- 
so shown  that  he  did  so  apply  the  rents  and 
profits,  or  at  least  the  greater  part  thereof, 
and  that  he  at  no  time  r^udlated  the  trust 
until  within  less  than  a  year  prior  to  the  be- 
ginning of  the  action.  The  case  in  this  re- 
spect Is  similar  to  Butler  v.  Hyland,  supra, 
Odell  V.  Moss,  supra,  and  Hovey  v.  Bradbury, 
112  Cal.  620,  44  Pac.  1077.  In  Butler  v.  Hy- 
land  the  property  was  conveyed  by  a  third 
person  to  the  aunt  of  plaintiff  under  clrcum- 
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atances  which  created  a  trust  In  favor  of  the 
plaintiff,  a  trust  arialnjg  by  operation  of  law. 
The  terms  of  the  trust  were  that  her  aunt 
should  hold  the  property  In  trust  for  the 
plaintiff,  and  that  was  the  purpose  for  which 
the  conveyance  was  made.  The  plaintiff  was 
a  member  of  the  family  of  her  aunt  The 
rental  value  was  small,  and  none  of  It  was 
ever  paid  to  plaintiff,  but  she  knew  her  aunt 
was  paying  the  taxes,  assessments,  and  re- 
pairs. A  period  of  nearly  20  years  elapsed 
after  the  conveyance  was  made  before  the  be- 
ginning of  the  action,  and  the  plaintiff  was  of 
age  for  16  years  before  the  action  was  be- 
gun. It  was  held  that  where  the  promises 
which  Induced  the  conveyance  are  of  a  con- 
tinuing nature,  as  In  that  case,  and  especially 
between  members  of  one  family,  the  doctrine 
of  laches  does  not  necessarily  bar  the  action 
until  there  Is  a  repudiation,  or  some  act 
whi<%  would  give  notice  to  the  beneficiary 
that  the  trustee  no  longer  acknowledged  any 
obligation  to  comply  with  the  terms  of  the 
parol  promise.  The  other  cases  are  similar 
In  character.  The  principle  established  by 
them  is  that.  In  cases  of  this  character,  nei- 
ther the  statute  of  limitations  nor  Che  equita- 
ble doctrine  of  laches  begin  to  aperatt  until 
the  trustee  begins  to  act  in  hostility  to  the 
continuing  obligation  imposed  by  the  parol 
agreement  or  understanding. 

The  resimndent  makes  the  point  that  a  con- 
Btructire  trust  cannot  be  raised  by  any  agree- 
ment made  after  the  execution  of  the  convey- 
ance. This  may  'be  conceded  to  be  correct, 
but  the-  case  shown  by  the  evidence  Is  not  of 
tbeit  Idnd.  The  declarations  of  the  defend- 
ant, which  were  made  to  the  children  of  the 
deceased  Mrs.  Cooney  a  few  dajrs  after  the 
execution  of  the  conveyance,  were  not  decla- 
rations constltnting  a  promise  made  at  that 
time  to  hold  the  property  In  trust,  but  they 
were  statements  by  him  admitting  that  at  the 
time  the  deed  was  executed  he  had  made 
these  promises.  They  constituted  evidence 
therefore  of  what  had  occurred  at  the  very 
time  of  the  transaction,  and  were  not  subse- 
quent promises  made  by  him. 

The  evidence  was  not  in  all  respects  con- 
sistent. If  the  case  had  been  submitted  upon 
the  merits,  and  thereupon  the  court  below 
bad  made  findings  and  given  Judgment  for  the 
defendant,  it  may  be  that  there  would  be 
found  enough  In  the  evidence  to  support  that 
Judgment  upon  appeal  to  this  court,  In  view 
of  the  limited  power  of  the  court  to  review 
the  decisions  of  the  trial  courts  in  cases  sub- 
mitted to  it  upon  the  merits.  But  upon  an 
apiieal  from  a  judgment  of  nonsuit,  the  rule 
regarding  conflicting  evidence  is  almost  ex- 
actly the  opposite  of  what  it  would  be  in  con- 
sidering the  same  evidence  after  a  decision 
upon  the  merits.  Upon  a  nonsuit  the  evidence 
Is  to  be  taken  In  the  sense  most  favorable  to 
the  plaintiff,  merely  contradictory  evidence 
against  the  plaintiff  is  to  be  rejected,  and  the 


plaintiff  must  prevail  If  there  Is  enough  evi- 
dence to  make  out  the  case  alleged,  although 
there  may  be  contradictory  evidence  which, 
If  given  effect  and  allowed  to  prevail,  would 
defeat  plaintiff.  We  have  not  attempted  to 
relate  the  evidence  contradictory  to  the  facts 
above  stated.  In  any  event  the  reversal  is 
necessary  because  of  the  exclusion  of  the  evi- 
dence concerning  the  will. 
The  Judgment  is  reversed. 

We  concur:    ANGELLOTTI,  J. ;  SLOSS,  J. 


(167  Cal.  691) " 

KIRK  T.  SANTA  BARBARA  ICE  CO.  et  al. 

{h.  A.  2,410.) 
(Supreme  Court  of  California.     April  8,  1010.) 

1.  MaSTEB  and  SIEBVANT  (§  317*)— CONTKACT- 
OBS — INJTTBIEB. 

A  licensee,  operating  under  permisaion  from 
a  city  to  tear  up  a  public  stieet  tor  the  purposes 
of  its  business,  is  l>onnd  to  restore  the  street, 
and  to  use  due  precautions  to  protect  the  public 
while  the  work  b  in  progress,  and  cannot  escape 
responsibility  for  injuries  occurring  from  its  fail- 
ure to  do  so,  on  the  theory  that  the  restoration 
of  the  walk  was  under  the  control  of  an  inde- 
pendent contractor. 

[Ejd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1254;   Dec.  Dig.  }  317. •] 

2.  Appeal   and   Bbbob   (i  801*)— Bktikw— 
Scope— Motion  fob  Nbw  Tbiax. 

Where  prejudice  of  the  jury  was  not  assign- 
ed as  a  ground  for  a  new  trial  in  appellant's 
notice  of  intention  to  move,  it  could  not  be  con- 
sidered on  appeal,  under  Code  Civ.  Proc.  {  669, 
subd.  4,  providing  that  when  the  motion  for  a 
new  trial  is  made  on  the  minutes  of  the  court, 
for  errois  of  law  occurring  at  the  trial,  and 
excepted  to  by  the  moving  party,  the  notice 
must  specify  the  particular  errors  on  which  the 
party  will  rely. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  801.*] 
3w  Appeal    and    Ebbob    (|    706*)— Vebdiot— 

Excebsivbness— Review  . 

The  alleged  excessiveness  of  a  verdict  can- 
not be  reviewed  on  appeal,  where  the  transcript 
does  not  give  the  testimony  with  reference  to 
plalntifTs  injuries. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ehror,  Cent  Dig.  {  2943;    Dec  Dig.  1  705.*] 

4.  Appeal  and   Ebbob   (|  1066*)— Rbvibw— 
Habmless  Ebbob. 

Where  there  was  no  evidence  showing  that 
plaintiff  was  negligent,  appellant  could  not  com- 
plain of  an  instruction  authorizing  a  finding 
against  it,  notwithstanding  plaintiff  was  negli- 
gent, because  it  bad  not  specially  pleaded  plain- 
tiff's contributory  negligence,  while  prohibiting 
a  finding  against  appellant's  codefendant  who 
had  pleaded  plaintiff's  contributory  negligence  in 
case  the  jury  found  he  was  negligent. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4220;   Dec  Dig.  $  1066.*] 

5.  Pleading   (5  84*) — Oontbibutobt  Neqli- 
oence— codefendants. 

Where,  in  an  action  for  injuries  against  co- 
defendants,  one  of  them  specially  pleaded  plain- 
tiff's contributory  negligence,  and  the  other  did 
not  it  was  proper  to  charge  that  plaintiff  might 
recover,  notwithstanding  his  contributory  neg- 
ligence against  the  one,  though  he  could  not 
against  the  other,  and  this,  though  plaintiff's 
complaint  charged  that  he  was  injured  by  rea- 
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son  of  defendants'  negligence  without  fault  on 
his  part,  on  which  issue  was  joined. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {  170;    Dec.  Dig.  §  Si.*] 

Department  2,  Appeal  from  Superior 
Court,  Santa  Barbara  County;  W.  h.  Jame?, 
Judge. 

Action  by  Augustlas  A.  Elrk  against  the 
Santa  Barbara  Ice  Company  and  others. 
Judgment  for  plalntiCF,  and  from  an  order 
denying  the  motion  of  defendant  Ice  com- 
pany for  a  new  trial,  It  appeals.    AfiBrmed. 

Day  &  Day,  for  ai>peUant  H.  C.  Booth 
and  !>.  H.  Roseberry,  for  respondent 

llELVIN,  J.  This  Is  an  appeal  by  the 
Santa  Barbaira  Ice  Company  (a  corporation) 
from  a  Judgment  against  It  for  damages  In 
the  sum  of  $500,  and  from  an  order  denying 
its  motion  for  a  new  trial. 

The  action  was  for  personal  injuries  caus- 
ed by  an  olistruction  placed  on  a  sidewalk 
in  the  city  of  Santa  Barbara  by  Charles.  C. 
Pike,  one  of  the  defendants  herein.  He  had 
restored  the  cement  which  had  been  torn  up 
for  the  purpose  of  digging  a  trench,  in  wliich 
pipes  were  laid  connecting  a  certain  shop, 
owned  by  one  Abraham,  with  the  refrigerat- 
ing main  of  the  ice  company  located  beneath 
the  street  George  B.  Voorhees,  Jr.,  an  of- 
ficer of  the  Ice  company,  in  whose  name  Its 
franchise  to  lay  pipes  in  the  streets  of  the 
city  of  Santa  Barbara  had  been  obtained, 
was  also  a  defendant,  but  a  motion  for  non- 
suit in  his  behalf  was  granted  by  the  court, 
as  it  appeared  tliat  the  corporation  was  the 
owner  of  the  franchise,  and  that  Mr.  Voor- 
hees had  acted  for  It  in  obtaining  the  author- 
ity to  lay  the  pipe  for  the  refrigerating  sys- 
tem. 

It  appears  from  the  evidence  that  the  San- 
ta Barbara  Ice  Company  caused  the  digging 
of  the  trench  across  the  sidewalk  to  Abra- 
ham's place  of  business,  and  that  the  earth 
was  replaced,  after  the  installation  of  the 
pipe,  by  the  company's  workmen  under  di- 
rection of  a  foreman  employed  by  the  corpo- 
ration. Pike,  who  was  a  cement  worker, 
called  upon  Abraham,  and  solicited  the  con- 
tract for  repairing  the  sidewalk.  He  was 
referred  to  Grant,  the  acting  manager  of  the 
Ice  company,  with  whom  he  communicated 
by  telephone.  His  account  of  the  conversa- 
tion over  the  wire  differs  from  that  of  Grant, 
but  the  Jury  evidently  acted  principally  upon 
Pike's  testimony.  According  to  Pike,  Grant 
expressed  surprise  that  application  for  the 
contract  to  do  the  work  should  be  made  to 
him.  as  he  and  Abraham  had  talked  the  mat- 
ter over,  and  he  had  left  it  to  Abraham.  He 
said  that  there  were  other  repairs  to  the 
sidewalk  needed  in  addition  to  those  made 
necessary  by  the  digging  of  the  trench,  that 
be  had  told  Abraham  to  have  the  sidewalk 
repaired,  and  that  the  ice  company  would 
be  responsible  for  that  part  of  the  work  re- 


quired to  cover  the  break  In  the  sidewalk 
produced  by  the  digging  of  the  trench.  Aft- 
er reporting  this  conversation  to  Abraham, 
Pike  did  the  work  of  restoring  the  sidewalk 
and  placed  boards  and  earth  over  that  part 
of  it  which  had  been  rendered  necessary  by 
the  excavation  made  for  the  ice  company. 
This  obstruction  was  not  protected  by  bar- 
riers nor  lights.  Over  it  the  plaintiff  fell, 
and  sustained  the  injuries  for  which  the  Jury 
awarded  her  damages.  Witness  Grant  re- 
membered the  fact  that  he  bad  conversed 
with  Pike  and  had  referred  him  to  Abraham. 
He  also  testified  that  Abraham  had  agreed 
to  fix  the  sidewalk,  but  admitted  that  if 
Abraham  required  it  he  (Pike)  was  *i»  have 
the  sidewalk  fixed  to  cover  up  the  trench." 

From  this  evidence  the  Jury  was  Justified, 
we  think,  In  concluding  that  the  Santa  Bar- 
bara Ice  Company,  through  Its  manager,  del- 
egated to  Mr.  Abraham  the  selection  of  some 
one  to  restore  that  part  of  the  sidewalk  bro- 
ken in  the  process  of  preparing  to  lay  the 
pipe.  Aa  a  licensee  operating  under  its  per- 
mlssion  to  tear  np  a  public  street  for  the 
purposes  of  Its  business,  it  was  bound  to  re- 
store that  street  and  to  use  due  precantioti 
for  the  protection  of  the  public  while  the 
work  was  in  progress.  It  cannot  escape  re- 
sponsibility upon  the  theory  that  the  restora- 
tion of  the  sidewalk  was  under  the  control 
of  an  Independent  contractor,  for  its  fran- 
chise Imposes  upon  it  a  duty  to  the  public 
which  it  cannot  evade  by  the  mere  device  of 
authorizing  some  person  to  have  the  work 
done.  In  such  cases  the  rule  respondeat  su- 
perior applies.  Colegrove  v.  Smith,  102  CaL 
22a  38  Pae.  411,  27  L.  R.  A,  590;  Luce  v. 
HoUoway,  103  Pac.  886. 

Appellant's  counsel  contend  that  a  verdict 
which  exonerates  Pike  and  holds  the  ice  com- 
pany responsible  for  plalntifTs  injuries  Is 
absurd,  and  while  they  concede  the  point 
that  the  ice  company  "cannot  complain  of  an 
error  of  the  Jury  or  court  which  exonerates 
one  defendant  and  holds  another  responsible, 
if  the  latter  is  in  fact  responsible."  they  ear- 
nestly assert  that  the  verdict  shows  preju- 
dice on  the  part  of  the  Jurors  against  the 
corporation.  Whether  or  not  this  contention 
be  correct  we  need  not  determine,  for  no  as- 
signment of  error  on  the  ground  of  the  Ju- 
ry's prejudice  appears  in  the  notice  of  inten- 
tion to  move  for  a  new  trial,  and  therefore 
the  point  cannot  be  here  considered.  Code 
Civ.  Proc.  {  eSd,  subd.  4.  Bven  If  -tre  could 
consider  the  matter  of  prejudice  we  could  not 
say  whether  or  not  the  verdict  was  excessive 
because  the  transcript  does  not  give  the  tes- 
timony with  reference  to  plaintiff's  injuries. 

The  court  gave  the  following  Instruction: 
"Contributory  negligence  Is  such  negligence 
on  the  part  of  the  plaintiff  as  contributes  di- 
rectly or  proximately  to  cause  the  injury 
suffered.  A  person  is  negligent  who  fails  to 
use  such  care  as  a  person  of  ordinary  pra- 
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dence  and  caution  sbould  nse  nnder  the  same 
conditions    and    circumstances.     Defendant 
Pike  has  pleaded  as  a  part  of  bis  defense 
that  plaintiff  was  negligent,  and   that  her 
negligence  contributed  to  cause  the  Injury 
BuU'ered  by  plaintifT.     This  Is  a  special  de- 
fense, and  is  not  pleaded  in  the  defense  set 
forth  in  the  answer  of  defendant  Santa  Bar- 
bara Ice  Company.    Therefore,  if  you  find 
that  the  defendant  Pike  was  negligent  In  the 
particulars  set  forth  in  plaintifirs  complaint, 
and  that  through  his  negligence  plaintiff  was 
injured,  but  also  find  that  plaintiff  failed  to 
use  ordinary  care,  and  that  her  own  negli- 
gence contributed  to  cause  the  injury  suffer- 
ed by  her,  then  she  cannot  recover  as  against 
defendant  Pike.    On  the  other  hand,  if  you 
find  that  the  defendant  Santa  Barbara  Ice 
Company  was  negligent  in  the  particulars 
set  forth  in  plaintiff's  complaint,  and  that 
through  its  negligence  plaintiff  was  Injured, 
then  you  should  find  a  verdict  against  said 
defendant  Santa  Barbara  Ice  Company,  not- 
withstanding you  may  find  that  plaintiff's 
own  negligence   may   have   contributed    to 
cause  her  injury."    Of  this  instruction  ap- 
pellant  complains   upon   the   grounds:      (1) 
That  the  Issue   of   contributory   negligence 
was  raised  by  the  allegation  In  the  complaint 
that  the  Injury  occurred  without  fault  or 
negligence  on  plaintiff's  part,  and  the  trav- 
erse thereof  In  the  answer;  (2)  as  there  was 
but  one  act  of  negligence  of  which  complaint 
was  made,  and  that  was  Pike's,  his  special 
plea  of  contributory  negligence  should  have 
been  available  for  all  purposes  of  the  case; 
(3)  that  the  case  was  necessarily  tried  with 
this  Issue  before  the  Jury;    (4)  that  no  com- 
petent evidence  on  the  Issue  of  contributory 
negligence  could  have  been  excluded  from 
the  jury;  (5)  that  the  case  was,  as  a  matter 
of  fact,  tried  upon  that  Issue.    It  Is  unneces- 
sary, however,  to  consider  this  Instruction 
critically,  for  no  evidence  is  recorded  in  the 
statement  of  the  case  tending  to  show  con- 
tributory negligence,  nor  does  anything  with 
reference  to  that  issue  appear,  except,  per- 
haps, Inferenttally  from  the  special  finding 
of  the  jury  that  plaintiff  used  ordinary  care 
and  prudence  In  approaching  the  obstruction 
on  the  sidewalk.    For  anght  that  appears  In 
the  record,  It  may  hare  been  conceded  by 
defendant  that   no   contributory   negligence 
existed.    To  Justify  us  in  reversing  a  case 
because  of  efror  in  an  Instruction  appellant 
must  show  that  {larm  resulted  from  giving 
the  special  Instruction.    Los  Angeles  Ceme- 
tery Ass'n  V.  City  of  Los  Angeles,  103  Cal. 
461,  37  Pac.  375;    Chapell  v.   Schmidt,   104 
Ofll.  511,  38  Pac.  892;    Allen  v.  McKay,  120 
Cal.  337,  52  Pac.  828;    Edwards  v.  Wagner, 
121  Cal.  376,  53  Pac.  821;  State  Loan  &  Trust 
Co.  V.  Cochran,  130  Cal.  245,  62  Pac.  466,  600. 
If  the  instruction  were  erroneous,  and  If  the 
Jury  had  found  plaintiff  guilty  of  contribu- 
tory   negligence  while   finding  in   favor  of 


Pike  and  against  the  Ice  company,  then,  per- 
haps, the  latter  would  have  cause  for  com- 
plaint; but  we  cannot  see  how  harm  result- 
ed to  it.  In  view  of  the  finding  that  there 
was  no  contributory  negligence.  We  think, 
moreover,  that  the  instruction  as  an  abstract 
proposition  of  law  Is  correct,  although  Its 
bearing  upon  the  case  as  disclosed  by  the 
statement  is  not  obvious. 

E'rom  the  foregoing  discussion  and  the 
conclusions  reached,  it  follows  that  the  judg- 
ment In  favor  of  plaintiff  and  the  order  deny- 
ing appellant's  motion  for  a  new  trial  must 
be  affirmed,  and  it  Is  so  ordered. 

We  concur:    LORIGAN,  J. ;  HENSHAW,  J. 


(157  Cal.  562) 
PEOPLE  V.  CORD.    (Cr.  1,564.) 
(Supreme  Court  of  California.    April  5,  1910.) 

1.  Homicide  (§  203*)  —  EJvidknce  —  Dtino 
Declarations. 

A  statement,  made  by  one  making  a  dying 
declaration,  that  he  entertained  no  hope  of  re- 
covery; that  he  made  the  declaration  in  that 
frame  of  mind — was  competent  and  sufficient  to 
show  that  he  was  without  hope  of  recovery, 
though  he  also  stated  that  he  did  not  know  what 
the  future  had  in  store  for  him. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  §  432;   Dec.  Dig.  {  203.  ♦] 

2.  Homicide  (|  218*) — Evidkncb— Dtino  Deo- 
LARATioN  —  Sense  or  Ikpendino  Death  — 
Question  fob  Coubt. 

Whether  or  not  one  making  a  dying  dec- 
laration was  without  hope  of  recovery  is  a 
question  of  fact  for  the  trial  court. 

[Eld.    Note. — F^r  other   cases,  see   Homicide, 
Cent.  Dig.  Si  458,  450;    Dec.  Dig.  {  218.*] 

8.  Homicide  (§  203*)— EJvidencb— Dtino  Deo- 

LiRATIONS. 

The  fact  that  one  who  had  been  fatally 
wounded  had  not  been  told  by  his  physician 
that  his  wound  was  fatal  did  not  render  a  dy- 
ing declaration  inadmissible,  when  it  was  made 
under  the  belief  that  he  could  not  recover. 

[Ed.    Note.— For   other   cases,   see   Homicide, 
Cent.  Dig.  S  437 ;   Dec  Dig.  |  203.*] 

4.  Homicide  (J  203*)— Evidence— Dtino  Deo- 

LABATIONS— "DTING    PERSON." 

Code  Civ.  Proc.  i  1870,  providing  that  in 
criminal  actions  the  declaration  of  a  dying  per- 
son, made  under  a  sense  of  impending  death, 
may  t>e  admitted  in  evidence,  is  declaratory  of 
the  existing  law  that  the '  belief  that  a  fatal 
wound  had  been  received,  and  that  death  was 
about  to  ensue,  was  sufficient  to  render  a  dying 
declaration  admissible,  and  a  person  who  had 
been  fatally  wounded,  and  who  was  in  sore  dis- 
tress therefrom,  and  who  believed  that  he  would 
not  recover,  and  who  was  soon  about  to  die,  was 
a  "dying  person,"  and  a  statement  made  in  that 
belief  relating  to  the  cause  of  his  injury  is  ad- 
missible, where  it  appears  that  he  subsequently 
died  from  the  direct  effects  of  the  wound,  though 
he  may  have  revived  after  making  the  statement, 
or  may  have  lived  a  considerable  time  there- 
after, and  may  have  again  begun  to  hope  for 
recovery. 

[Ed.   Note.— For  other  cases,   see  Homicide. 
Cent.  Dig.  $  435;    Dec.  Dig.  {  203.*]       - 

5.  HoMiciDB  (§  204*)— Evidence— Dying  Dec- 
larations. 

A  person  was  shot,  the  bullet  piercing  the 
cartilage  of  the  third  rib  and  entering  the  arch 
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of  the  aorta,  and  fell  down  Into  the  aorta,  and 
rested  on  one  of  the  semilunar  valves  opening 
from  the  left  ventricle  of  the  heart.  In  some 
unknown  manner  the  puncture  of  the  aorta  be- 
came closed,  and  so  remained  for  more  than  two 
weelcs,  when  for  some  reason  it  again  opened, 
causing  almost  immediate  death  from  bleeding. 
The  day  after  he  was  diot  he  made  a  dying 
declaration,  after  he  had  stated  that  he  enter- 
tained no  hope  of  recovery.  Some  three  or  four 
days  after  he  was  shot  he  was  taken  to  a  hos- 
pital for  an  operation,  and  he  remained  in  the 
hospital  until  the  day  before  his  death,  a  period 
of  two  weeks.  During  that  time  he  had  recov- 
ered sufficiently  to  go  out  riding  sevnal  times 
and  walk  upstairs  with  assistance.  Held,  that 
his  declaration  was  admissible  as  a  dying  dec- 
laration. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  438 ;   Dec  Dig.  $  204.*] 

«.  Cbuunal  Law  ({  854*)— Trial  —  Sefara- 

nOR   07  JUBT. 

The  fact  that  a  juror  in  a  homicide  case 
waa,  with  the  consent  of  accused,  allowed  dur- 
ing a  recess  to  go,  in  charge  of  an  officer,  to 
visit  bis  sick  wife  in  the  city,  where  the  trial 
occurred,  was  not  ground  for  reversing  the  con- 
viction, where  it  was  shown  that  while  he  was 
away  nothing  was  said  to  him,  and  that  the 
other  Jurors  were  locked  up,  and  were  inac- 
cessible to  any  i>erBon. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.   Dig.   IS   203»-2047;    Dea   Dig.   | 

7.  Cbiminal  Law  ({  854*)— TsiAt— Separa- 
tion OF  Jury. 

Where  a  jury  In  a  homicide  case  were  per- 
mitted to  separate  while  deliberating  on  a  ver- 
dict under  such  circumstances  as  to  make  it 
appear  that  they  might  have  been  tampered 
with,  a  new  trial  should  be  granted,  unless  there 
is  affirmative  proof  explaining  the  separation, 
and  showing  that  accused  was  not  prejudiced 
thereby;  and,  where  this  burden  is  met,  a  new 
trial  should  be  denied. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ii  203»-2047;  Dec  Dig.  | 
854.*] 

&  Cbiminai.  Law  (J  1158*)— Revibw— Fihd- 

IHQ  OF  TBIAL   CODBT. 

The  court,  on  appeal  from  an  order  deny- 
ing a  new  trial  in  a  homicide  case,  on  the 
(rround  of  the  separation  of  the  jury  while  delib- 
erating, must  accept  as  true  the  evidence  unfa- 
vorable to  accused. 

[Ei.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  {  3071 ;   Dec  Dig.  |  U58.*] 

9.  Criminal  Law   (f  854*)— TkiaI/— Separa- 
tion OF  Jdby. 

While  the  jury  jn  a  homicide  case  were  at 
luncheon,  a  fire  broke  out  in  a  bam  a  block  dis- 
tant from  the  hotel.  One  of  the  jurors  was  a 
brother  of  the  landlady  of  the  hotel,  and  the 
landlady  told  the  jury  that  as  the  roof  of  the 
hotel  was  on  fire,  the  waiters  could  not  continue 
to  serve  them,  and  she  asked  her  relative  to  get 
the  hose,  which  was  in  the  kitchen,  and  the 
juror  did  so,  and  carried  it  from  the  kitchen 
through  the  dining  room  to  the  sidewalk  in 
front.  All  of  this  was  in  the  immediate  pres- 
ence of  the  jurors  and  the  officer,  with  the  ex- 
ception of  an  instant,  while  he  was  in  the 
kitchen.  As  the  jurors  started  out  to  the  side- 
walk one  of  them  ran  upstairs,  out  in  front  on 
a  balcony  over  the  sidewalk.  The  juror  came 
down  into  the  street  and  with  several  other 
jurors  walked  across  to  the  opposite  side,  and 
remained  there  a  few  minutes  watching  the  fire. 
Another  juror  took  a  bucket  of  water  and  put 
out  a  small  fire  on  the  sidewalk,  and  another 
juror  gave  directions  to  an  acquaintance  on  the 


street  to  take  care  of  his  horse.  No  one  spoke 
to  either  of  the  jurors  about  the  case.  Held  to 
justify  a  finding  that  the  jury  was  not  tamper- 
ed with,  so  that  the  court  properly  refused  to 
grant  a  new  trial. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  »  2039-2047;  Dec.  Dig.  i 
854.*] 

10.  WiTNESBRS  (I  855»)— Impkaohment— Evi- 

DENCB— GENEBAL  REPTTFATION. 

A  witness  may  not  be  impeached  by  proof 
of  a  bad  reputation  for  truth,  unless  he  is  held 
in  such  bad  repute  generally  in  the  community 
in  which  he  lives ;  for,  under  Code  Civ.  Proc.  f 
2051,  it  is  the  general  reputation  that  is  to  be 

f)roved,  and  a  witness  to  the  reputation  must  at 
east  be  acquainted  with  the  prevailing  Impres- 
sion in  the  community,  as  dimdosed  by  actions; 
conduct  or  conversations  relating  to  the  char- 
acter in  issue,  though  it  is  not  necessary  that 
the  witness  should  know  that  the  majority  of 
the  community  have  that  Impression. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  1154;    Dec  Dig.  S  855.*] 

IL  CBiiaNAi.  Law  (J  736*)— Triai/— Pbotiwcb 
OF  CouBT  AND  Jury  —  Admissibiutt  or 
IvPEACBiNO  Evidence. 

The  court  must  determine  whether  general 
reputation  of  a  witness  in  the  place  of  former 
residence  is  too  remote  In  point  of  time  to  be 
allowed  in  evidence  as  impeaching  evidence. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  121d;    Dec  Dig.  |  736.*] 

12.  Witnesses  (}  352*)— Difeachxent— Evi- 
dence. 

Where  one  had  neither  resided  nor  done 
any  business  in  a  county  for  20  years,  but  had 
resided  some  200  miles  from  his  former  resi- 
dence, evidence  on  the  subject  of  his  reputation 
in  the  county  of  his  former  residence  was  prop- 
erly excluded. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  J  1162;   Dec.  Dig.  |  352.*] 

13.  Cbihinal  Law  (S  485*)— Bvibencb— Opiit. 
ION  BviDBNOB— Hypotheticai,  QuEsrnoN. 

Where  the  uncontradicted  evidence  showed 
that  the  wound  inflicted  on  decedent  was  neces- 
sarily fatal,  a  hypothetical  question,  put  to  a 
physician  to  elicit  his  opinion  that  the  imme- 
diate cause  of  death  of  decedent  might  have 
i>een  the  reopening  of  the  hole  in  the  aorta  in- 
flicted by  the  wound,  by  reason  of  some  move- 
ment or  exertion  then  made  by  decedent  was 
properly  excluded. 

[Eid.  Note.— For  other  cases,)  see  Criminal 
Law,  Cent  Dig.  U  1073,  1074;    Dec   Dig.  | 

14.  Witnesses    (|    286*)  —  Ex Aia  nation  — 

CBOSS-EXAVINATION— REDIRECT      EZAiaNA- 
TION. 

An  examination  on  redirect  examination, 
not  called  for  by  the  cross-examination,  and  not 
competent  as  onginal  testimony,  is  properly  «x- 
cluded' 

[Ed.  Note.— For  other  cases,  see  WItnesseaL 
Cent  Dig.  {  994;  Dec  Dig.  {  286.*] 

Id  Bank.  Appeal  from  Superior  Oonr^ 
Tulare  County;  W.  B.  Wallace,  Judge. 

W.  F.  Cord  was  convicted  of  manslausbtat, 
and  he  appeals.    Affirmed. 

J.  A.  Allen  and  Qeo.  D.  Muny  (B.  O.  Mill- 
er, of  counsel),  for  appellant  TJ.  S.  Webb, 
Atty.  Gen.,  and  J.  Charles  Jones,  Deputy 
Atty.  Gen.,  tor  the  People. 

SHAW,  J.  The  defendant  was  tried  Tzpoix 
a  charge  of  murder  of  the  first  degree,  and 
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was  convicted  of  tnanslangbter.  He  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing bis  motion  for  a  new  trial. 

The  Information  charged  the  defendant 
with  the  murder  of  one  John  P.  Pawley  on 
the  27th  day  of  January,  1908.  It  appeared 
that  on  that  day  he  shot  Pawley  with  a  pis- 
tol, Inflicting  a  wound  from  which  Pawley 
died  on  February  17,  1908.  Upon  the  trial  a 
statement  purporting  to  be  a  dying  declara- 
tion of  Pawley  was  admitted  In  evidence, 
over  the  objection  of  the  defendant.  It  Is 
Insisted  that  this  ruling  was  erroneous  for 
two  reasons:  (1)  Because  It  was  not  shown 
that  It  was  made  by  Pawley  In  the  belief 
that  be  was  about  to  die,  and  under  a  sense 
of  Impending  death;  and  (2)  that  at  the  time 
be  made  the  statement  Pawley  was  not  "a 
dying  person"  within  the  meaning  of  that 
term  In  the  statute  providing  for  the  admis- 
sion of  dying  declarations.  Code  Civ.  Proc. 
t  1870,  subd.  4. 

1.  The  section  cited  declares  that  In  crim- 
inal actions  the  declaration  of  a  dying  per- 
son, made  under  a  sense  of  Impending  death, 
with  respect  to  the  cause  of  bis  death,  may 
be  admitted  In  evidence.  The  evidence  Is 
clearly  sufficient  to  warrant  the  conclusion 
that  the  statement  In  question  was  given 
under  a  sense  of  Impending  death.  It  was 
made  on  January  28tb,  the  day  after  the  de- 
ceased received  the  fatal  wound.  He  was 
then  at  his  home,  lying  in  bed,  and  wealt 
from  loss  of  blood  caused  by  the  wound.  Be- 
fore making  the  statement  he  was  Informed 
that  he  would  be  asked  to  relate  the  facts 
about  the  shooting,  and  that  it  was  necessa- 
ry first  to  ask  wbetber  or  not  be  thought 
there  was  any  hope  that  he  would  get  well. 
To  this  be  answered:  "I  don't  see  no  hope 
In  the  world."  Being  then  asked,  "That  is 
the  way  you  feel?"  he  said,  "I  don't  enter- 
tain no  hope  at  all."  After  his  statement 
-was  made  and  taken  down  In  shorthand,  the 
following  conversation  occurred  between  blm 
and  the  district  attorney:  "Now,  this  state- 
ment yon  are  making  to  ns,  you  are  making 
It  In  view  of  lmi)endlng  death?  Tes,  sir. 
And  without  any  hope  of  recovery?  Tes, 
sir.  We  don't  know  anything  about  what  the 
future  has.  but  I  have  no  hope  of  any  recov- 
ery. That  Is  the  way  yon  feel?  Yes,  sir; 
the  condition  of  my  mind.  And  it  is  in  that 
frame  of  mind  that  you  are  making  this?  In 
that  frame  of  mind  I  am  making  ttils  state- 
ment." This  shows  all  that  the  statute  re- 
quires on  this  point  His  belief  that  he  could 
not  recover  from  the  wound,  and  his  under- 
standing that  be  was  giving  the  account  of 
the  manner  in  which  he  received  It,  under  a  ; 
solemn  sense  of  approaching  death,  was , 
clearly  Indicated  by  his  testimony.  The  ef- 
fect of  the  statements  by  him  as  to  bis  men- ! 
tal  condition  was  not  destroyed  by  his  re- 
mark, after  giving  the  statement,  that  "We 
don't  know  what  the  future  has."  This  was 
a  mere  statement  of  an  obvious  conclusion 
which  any  person  might  make  under  any  , 
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circumstances.  It  did  not  necessarily  Indi- 
cate that  he  thereby  meant  to  qualify  the 
statement  that  he  was  without  hope  of  re- 
covery. Whether  or  not  he  was  without 
snch  hope  was  a  question  of  fact  to  be  de- 
termined tn  the  court  below.  The  evidence 
taken  was  competent  for  that  purpose,  and 
Is  legally  sufficient  to  sustain  the  conclu- 
sion that  he  was-  without  hope  of  recovery, 
and  believed  that  death  would  soon  take 
place.  The  evidence  does  not  show  that  his 
physician  had  previously  told  liim  that  the 
wound  was  fatal,  but  we  know  of  no  rule 
of  law  which  makes  such  information  a  nec- 
essary prerequisite  to  the  admission  of  a 
dying  statement  He  bad  been  shot  in  the 
breast  at  the  Junction  of  the  third  rib  with 
the  breastbone.  He  was  thereby  rendered 
unconscious  for  a  considerable  time,  and 
had  lost  a  great  deal  of  blood;  the  pleural 
cavity  being  found  full  of  blood  a  few  days 
afterwards.  He  was  affected  so  that  he 
could  not  breathe  easily,  except  by  lying  in 
a  half-reclining  irasitlon,  and  be  was  suf- 
fering from  patn.  All  these  circumstances 
would  give  reasonable  cause  for  'grave  ai»- 
prebenslon  of  fast  approaching  death  in  the 
mind  of  a  person  so  situated 

2.  The  claim  that  he  was  not,  at  that  time, 
a  dying  person  is  founded  on  the  fa<.-t  that 
he  lived  for  more  than  two  weeks  after 
making  the  statement,  and  that,  until  a  few 
hours  before  bis  death,  he  was  thought  to 
be  recovering.  In  this  respect  the  case  is 
remarkable,  considering  the  nature  of  bis 
wound  as  shown  by  the  autopsy  made  after 
bis  death.  It  was  found  that  the  bullet,  a 
38  caliber,  had  pierced  the  cartilage  of  the 
third  rib  and  the  edge  of  the  breastbone  and 
bad  entered  the  arch  of  the  aorta,  and  bad 
then  fallen  down  into  the  aorta  and  had 
rested  upon  one  of  the  semilunar  valves 
opening  from  the  left  ventricle  of  the  heart 
If  the  puncture  of  the  aorta  where  the  bul- 
let bad  entered  had  remained  open,  the 
man  would  have  died  from  arterial  hemor- 
rhage within  a  few  minutes  after  he  was 
shot  In  some  manner  unknovm  it  I>ecame 
closed  and  so  remained  until  the  time  of  bis 
death,  when  for  some  reason  it  again  opened, 
causing  almost  Immediate  death  from  the 
bleeding.  It  was  the  opinion  of  the  physi- 
cians that  immediately  after  the  shooting 
the  orifice  was  by  some  means  closed  long 
enough  to  allow  the  formation  of  an  organ- 
ized blood  clot  over  It  which  kept  It  closed 
until  the  blood  clot  had  become  somewhat 
disorganized,  and  that  then  the  puncture 
opened,  letting  the  blood  flow  and  causing 
death  at  once.  That  the  bullet  had  been. 
In  the  meantime,  resting  within  the  aorta 
upon  the  semilunar  valve  was  shown  by  the 
fact  that  there  was  a  thickening  of  the  valve 
at  the  place  where  it  was  found,  caused  by 
Inflammation,  which  must  have  been  pro- 
duced by  irritation  continuing  for  a  consid- 
erable period  of  time.  A  blood  clot  was 
found  at  the  place  where  the  aorta  bad  beat 
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pierced  by  the  bnllet.  Some  three  or  four 
(lays  after  he  was  shot  he  was  taken  to  a 
hospital  to  have  performed  upon  him  the 
operation  of  drawing  off  the  blood  which 
had  entered  the  pleural  cavity.  Nearly  two 
quarts  of  blood  were  at  that  time  drawn  off 
by  means  of  a'  needle.  He  was  In  the  hos- 
pital thereafter  until  the  day  before  his 
death,  a  period  of  two  weeks.  During  tliat 
time  he  had  recovered  suflBclently  to  go  out 
riding  several  times,  and  to  walk  upstairs 
with  assistance.  When  he  left  the  hospital 
the  bullet  had  not  been  located,  and  the 
physicians,  being  Ignorant  of  Its  situation, 
then  expected  that  he  would  recover. 

We  have  no  decisions  In  this  state  declar- 
ing the  meaning  of  the  phrase  "a  dying  per- 
son," in  section  1870  of  the  Code  of  Civil 
Procedure.  It  does  not  mean  that  in  order 
to  make  such  declaration  admissible  the  per- 
son making  It  must  be  at  the  time  In  the  act 
of  expiring,  or  In  the  final  death  struggle. 
It  is  seldom  that  a  human  being  In  that 
stage  of  dissolution  is  capable  of  making 
any  statement  whatsoever  in  the  nature  of 
a  connected  or  reliable  narrative  or  account 
of  a  past  transaction.  To  admit  sucb  dec- 
larations only  when  made  by  a  person  In 
that  condition  would  practically  exclude 
them  altogether,  or  render  them  useless  for 
any  purpose.  We  think  the  intention  of  the 
codlflers  was  to  express,  as  clearly  and  com- 
prehensively as  was  compatible  with  the  nec- 
essary brevity,  the  rule  on  the  subject  of 
the  admissibility  of  dying  declarations  as 
It  had  previously  existed.  By  this  rule  It 
was  not  necessary  that  the  person  should 
be  at  the  time  In  the  throes  of  death,  or 
that  he  should  die  immediately,  or  within 
any  specified  time  thereafter.  In  order  to 
give  the  declaration  probative  force.  1 
Greenleaf  on  Ev.  {  158;  Roscoe,  Crim.  Bv. 
•p.  37  (8th  Ed.)  61;  21  Cyc.  978;  State  v. 
Nash,  7  Iowa,  381;  Hall  v.  Commonwealth, 
89  Va.  177,  15  S.  Bl.  617;  Swisher  v.  Com- 
monwealth, 26  GraL  (Va.)  963,  971,  21  Am. 
Dec.  330;  State  v.  Reed,  63  Kan.  773,  37 
Pac.  174,  42  Am.  St.  Rep.  322;  State  v,  KU- 
gore,  70  Mo.  553;'  State  v.  Tilghman,  33  N. 
C,  513.  It  was  considered  that  the  belief 
that  a  fatal  wound  had  been  received,  and 
that  death  was  about  to  ensue  therefrom, 
would  deter  such  person  from  uttering  a  will- 
ful untruth  about  its  cause,  If  not  as  effec- 
tively as  would  the  sanction  of  an  oath, 
reinforced  by  the  earthly  penalty  for  its  vio- 
lation, at  least  sufficiently  to  Justify  Its  ad- 
mission as  evidence  of  the  facts  recounted. 
Where  a  person  has  been  fatally  wounded,  is 
in  sore  distress  therefrom,  and  believes  that 
he  will  not  recover,  and  is  soon  about  to  die, 
bis  statement,  made  in  this  belief,  relating 
to  the  cause  of  his  injury  is  admissible.  If  It 
appears  that  he  subsequently  died  from  the 
direct  effects  of  the  wound,  although  he  may 
have  revived  after  making  the  statement, 
or  may  have  lived  a  considerable  time  there- 
after, and  may  have  again  begun  to  hope 


for  recovery.  Such  person  Is  to  be  deemed  "a 
dying  person"  within  the  meaning  of  the 
statute  from  the  time  the  wound  Is  received 
until  death  results  from  the  injury,  and  his 
statement  during  that  period,  made  In  view 
of  death  and  with  the  belief  that  it  is  near 
at  hand,  may  be  proven  to  establish  the 
cause  of  death.  In  the  present  case  the  evi- 
dence shows  that  this  wound  was  necessarily 
fatal,  and  that  his  dissolution  therefrom 
was  in  progress  continuously  from  the  be- 
ginning to  the  close.  The  remarkable  thing 
Is  that  he  lived  so  long  In  sucb  a  condition. 
He  was  never  on  the  road  to  recovery,  as 
appellant  contends,  but  was  constantly  on 
the  brink  of  death  from  a  recurrence  of  hem- 
orrhage. He  believed  his  death  Imminent  at 
the  time  he  made  the  statement  The  fact 
that  he  and  others  may  have  afterwards  en- 
tertained a  false  hope  of  recovery  could  not 
have  affected  the  solemnity  or  veracity  of 
his  statement,  nor  have  made  him  other  than 
a  dying  person,  in  the  sense  of  the  statute, 
at  the  time  the  statement  was  made. 

3.  It  is  contended  that  the  Jury  was  allow- 
ed to  separate,  after  having  been  put  In 
charge  of  an  officer,  during  the  trial,  and  be- 
fore the  case  was  finally  submitted  to  them. 
One  Juror,  whose  home  was  in  Visalla,  where 
the  trial  occurred,  was  allowed  to  go,  in 
charge  of  a  deputy  sheriff,  to  visit  his  wife, 
who  was  sick.  This  occurred  during  a  recess 
of  the  trial,  the  Juror  was  separated  from  the 
other  Jurors  less  than  an  hour,  and  the  de- 
fendant's attorney  had  consented  to  the  visit 
It  was  shown  that  while  he  was  away  noth- 
ing was  said  to  him  about  the  case,  and 
that  the  other  Jurors  were  locked  up  and 
were  inaccessible  to  any  person.  There 
is  no  merit  In  the  objection. 

4.  It  is  also  claimed  that  there  was  a  sep- 
aration of  the  Jury  after  they  were  charged, 
and  before  the  verdict  was  returned.  The  Jury 
was  sent  out  to  consider  their  verdict  on 
June  2d  and  returned  the  verdict  in  the  aft- 
ernoon of  the  next  day.  They  were  taken  to 
the  Elder  house  on  June  3d  for  luncheon, 
and  were  there  seated  at  a  table  with  the 
officer  In  charge.  No  one  else  was  at  that 
table.  While  they  were  eating  luncheon  a 
fire  broke  out  in  a  barn  one  block  distant 
from  the  hotel.  As  might  be  expected,  the 
evidence  as  to  what  then  ensued  is  conflict- 
ing. The  court  below  decided  against  the 
defendant,  and  therefore  we  must  accept  the 
evidence  irafavorable  to  him  as  true.  One  of 
the  Jurors,  Mr.  Cottle,  was  a  brother  of  the 
landlady.  When  the  news  of  the  fire  was 
first  heard  by  the  Jury  they  remained  at  the 
table  a  few  minutes.  Then  the  landlady  told 
them  that,  as  the  roof  of  the  hotel  was  on 
fire,  the  waiters  could  not  continue  to  serve 
them,  and  she  asked  Cottle  to  get  the  hose, 
which  was  in  the  kitchen,  the  door  from 
the  kitchen  Into  the  dining  room  being  wide 
open.  Cottle  did  so,  and  carried  the  hose 
from  the  kitchen  through  the  dining  room 
to  the  sidewalk  in  front    All  this  was  In 
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the  plain  view  and  Immediate  presence  of 
the  other  jurors  and  the  officer,  with  the  ex- 
ception of  an  instant  while  he  was  In  the 
kitchen.  As  he  returned  the  jurors  all  arose 
and  walked  with  him  as  he  came  from  the 
kitchen  Into  the  dining  room,  and  on  out  to 
the  sidewalk,  exc^t  one  juror,  Mr.  Kellen- 
berg.  Kellenberg  asked  the  landlady  If  he 
could  assist  her,  and  she  asked  him  to  run 
upstairs  and  assist  persons  there.  As  the 
other  jurors  started  out  to  the  sidewalk, 
Kellenberg  ran  upstairs  and  through  a  bed- 
room or  hallway,  out  in  front  upon  a  bal- 
cony or  porch  over  the  sidewalk.  He  did  this 
so  quickly  that  when  the  officer  reached  the 
street  with  the  other  jurors  Kellenberg  was 
already  on  the  porch,  holding  a  ladder,  while 
another  person  carried  a  bucket  of  water  up 
the  ladder  to  the  roof  to  extinguish  the  fire. 
Kellenberg  then  came  down  into  the  street, 
and  with  several  other  Jurors  walked  across 
to  the  opposite  side  of  the  street,  and  remain- 
ed there  a  few  minutes,  watching  the  flre 
at  the  bam.  They  were  about  60  feet  away 
from  the  otbers  at  that  time,  but  all  of  them 
were  In  plain  view  of  the  officer.  One  of  them, 
Ballou.  took  a  bucket  of  water  and  put  out  a 
small  flre  on  the  sidewalk.  While  this  was 
occurring  another  juror.  Sellers,  gave  direc- 
tions to  an  acquaintance  on  the  street  to 
take  care  of  his  (Sellers')  horse..  No  one 
spoke  to  either  Kellenberg  or  Sellers  about 
the  case.  The  officer  testified  that  he  kept 
the  Jurors  In  view  and  within  bearing,  ex- 
cept as  above  stated,  and  as  close  together 
as  be  could  under  the  drcnmstances,  and 
that  they  did  not  talk  to  any  one,  nor  have 
any  chance  to  do  so.  While  the  Jurors  were 
thus  out  In  the  street  other  persons  were  com- 
ing and  going  about  in  rather  close  proximi- 
ty to  them.  It  would,  of  course,  be  improb- 
able that  there  would  be  any  talk  about  the 
case  under  these  circumstances.  C!ottle  was 
out  of  sight  bnt  an  Instant  in  going  from  the 
open  kitchen  for  the  hose;  and,  as  be  was 
▼ery  quick  about  it,  it  Is  a  reasonable  in- 
ference, it  not  a  necessary  conclusion,  that  he 
neither  spoke  nor  was  spoken  to.  In  that 
moment,  upon  any  subject.  Where  the  Jury 
bas  been  permitted  to  separate  while  delib- 
erating upon  a  verdict,  under  such  circum- 
stances as  to  make  it  appear  that  they  might 
bave  bem  tampered  with,  a  new  trial  should 
be  granted,  unless  there  Is  affirmative  proof 
upon  behalf  of  the  people  explaining  the  sep- 
aration, and  showing  that  the  defendant  was 
not  prejudiced  thereby.  People  v.  Adams, 
143  Gal.  210,  76  Pac.  954,  66  L.  R.  A.  247,  101 
Am.  St  Rep.  92;  People  v.  Brannlgan,  21 
Cal.  339;  People  v.  Symonds,  22  Cal.  352. 
If  this  burden  is  met  by  the  people,  a  new 
trial  should  be  denied.  We  think  In  this 
case  there  was  reasonably  strong  proof  that 
the  Jury  was  not  tampered  with,  and  that 
defendant  suffered  no  prejudice  from  the 
confusion  and  slight  separation  growing  out 
of  the  alarm  of  flre.  There  was  other  evi- 
dence showing  greater  confusion  and  a  more 


complete  separation;  bnt,  as,  before  stated, 
we  must  take  the  view  most  favorable  to  the 
prosecution  in  support  of  the  decision  of  the 
trial  court.  There  was  no  attempt  to  show 
the  slightest  bad  conduct  on  the  part  of  any 
member  of  tbe  jury,  or  any  effort  by  any 
person  to  approach  or  influence  them  in 
any  way.  The  following  cases  support  the 
conclusion  that  there  was  no  conduct  on  the 
part  of  the  Jury  prejudicial  to  tbe  defend- 
ant People  V.  Bemmerly,  98  Cal.  301,  33 
Pac.  2C3;  People  v.  Sansome,  98  CaL  239,  33 
Pac.  202;  People  v.  Leary,  105  Cal.  495,  39 
Pac.  24 ;  People  v.  Busb,  68  Cal.  627,  10  Pac. 
169;  People  v.  Wheatley,  88  Cal.  119,  26  Pat 
95 ;  People  v.  Tut  Ling,  74  Cal.  670.  16  Paa 
489. 

5.  The  witness  Anderson,  for  tbe  defend- 
ant testified  that  be  was  well  acquainted  In 
a  certain  community  in  Santa  Clara  county, 
where  the  deceased,  Pawley,  had  formerly 
lived ;  that  he  knew  Pawley  there;  that  he 
had  been  a  deputy  sheriff  and  policeman 
there  for  27  years;  that  be  knew  Pawley's 
reputation  in  tbat  community  at  that  time 
for  truth,  honesty,  and  integrity,  and  tbat  It 
was  bad.  This  evidence  was  stricken  out 
by  the  court  He  did  not  testify  that  he 
knew  the  general  reputation  of  Pawley  for 
truth,  honesty  and  Integrity,  and  the  facts 
elicited  in  his  cross-examination  show  that 
be  knew  nothing  of  Pawley's  reputation, 
except  what  he  had  heard  from  three  police 
officers  on  one  occasion  during  a  trial  before 
a  Justice  of  the  peace  more  than  20  years 
before,  In  Santa  Clara  county,  where  Paw- 
ley then  lived;  that  these  officers  were  talk- 
ing about  Pawley's  testimony  at  tbat  trial, 
and  tbat  the  witness  Anderson  had  seen 
Pawley  but  twice  in  bis  life,  and  that  was 
more  than  20  years  before  his  death.  It 
was  also  in  evidence  that  for  the  last  2<0 
years  of  his  life  Pawley  had  not  lived  in 
Santa  Clara  county,  and  had  not  done  busi- 
ness there,  but  had  lived  In  Tulare  county, 
some  200  miles  from  bis  former  residence. 
A  witness  may  not  be  impeached  by  proof 
of  a  bad  reputation  for  truth,  unless  he  is 
beld  In  such  bad  repute  generally  in  tbe 
community  in  which  he  lives,  or  Is  general- 
ly known.  It  is  the  general  reputation  that 
Is  to  be  proven.  Code  Civ.  Proc.  S  2051.  The 
ultimate  fact  to  be  established  Is  his  actiul 
personal  character,  and  It  Is  considered  that 
the  general  opinion  of  his  character  held  by 
persons  who  know  him  is  of  probative  val- 
ue as  evidence  of  bis  real  character.  Hence 
the  witness  to  such  reputation  must  at  least 
be  acquainted  with  the  prevailing  Impres- 
sion In  tbe  community,  as  disclosed  by  ac- 
tions, conduct  or  conversations  relating  to 
the  character  in  Issue,  although  it  Is  not 
necessary  that  the  witness  testifying  should 
know  tbat  the  majority  of  the  community 
have  that  Impression.  16  Cyc.  1276,  1277. 
The  question  as  to  what  territory  and  what 
people  comprise  the  "community,"  especial 
ly  in  large  cities,  is  not  here  Involved.    It 
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is  A  question  for  the  court  to  determine 
whether  or  not  general  reputation  in  a  place 
of  former  residence  is  too  remote  in  point  of 
time  to  be  allowed  in  evidence.  16  Cyc.  1277. 
In  the  present  case  the  deceased  had  not  re- 
sided in  Santa  Clara  county  for  more  than 
20  years  before  the  shooting.  It  Is  obvious 
from  these  rules  of  law  governing  the  subject 
that  the  court  below,  so  far  as  appears,  did 
not  abuse  its  discretion  in  striking  out  the 
evidence  of  Anderson  on  the  subject  of  the 
reputation  of  the  deceased  on  motion  of  the 
district  attorney. 

6.  The  court  properly  refused  to  allow  a 
hypothetical  question  to  be  put  to  a  physi- 
cian, intended  to  elicit  his  opinion  that  the 
Immediate  cause  of  the  death  of  Pawley 
might  have  been  the  reopening  of  the  hole 
in  the  aorta  by  reason  of  some  movement  or 
exertion  then  made  by  him.  The  wound  In- 
flicted by  the  defendant  would  nevertheless 
be  the  proximate  cause  of  the  death.  The 
uncontradicted  evidence  was  tliat  it  was 
necessarily  fatal;  and,  even  if  not  so,  the 
proposed  opinion  would  not  have  affected 
the  proposition  that  Pawley  suffered  death 
at  the  hands  of  the  defendant  If  the  opin- 
ion had  been  given  as  proposed  it  would 
have  been  immaterial  to  any  issue  In  the 
case.  Furthermore,  the  witness  In  answer 
to  previous  questions  on  cross-examination 
had  stated  that  he  hardly  thought  such  a 
thing  possible. 

7.  Another  witness  testified  that  Pawley's 
reputation  for  peace  and  quiet  was  bad.  On 
redirect  examination  the  court  refused  to 
allow  him  to  testify  further  in  regard  to 
Pawley's  temper  when  he  became  angry. 
There  had  been  nothing  in  the  cross-exami- 
nation calling  for  such  testimony  as  an  ex- 
planation, and  it  was  not  competent  as  orig- 
inal testimony  for  the  defendant 

We  do  not  consider  it  necessary  to  discuss 
the  alleged  errors  in  giving  and  refusing  In- 
structions. They  were  not,  as  defendant 
claims,  of  a  character  to  mislead  the  Jury, 
but  were  correct  in  law,  and  were  applica- 
ble to  the  case  as  submitted  to  the  Jury. 

The  Judgment  and  order  are  affirmed. 

We  concur:  SLOSS,  J.;  LORIGAN,  J,; 
ANGELLOTTI,  J.;  HENSHAW,  J.;  MEL- 
VIK,  J. 

(U7  Cal.  5S2) 

In  re  OHIO'S  B8TATBI 

ROCOA  V.  THOMPSON, 

(Sac.  1,6C9.) 

(Supreme  Court  of  Califomia.     April  5,  1910.) 

1.  Treaties  (8  7*)  —  Construction  —  Opera- 
tion AS  TO  State  Laws. 

An  intent  of  the  federal  government  to  ma- 
terially abridge  by  treaty  the  autonomy  «t  the 
■everal  states  and  interfere  with  and  direct  the 
state  tribunals  in  state  proceedings  affecting 
private  property  within  their  Jurisdictions  will 


not  be  deemed  to  exist,  unless  die  language  used 
plainly  ezpresaes  It,  or  necessarily  implies  it 

[Ed.  Note.— For  other  cases,  lee  Treaties,  Dec. 
Dig.  i  7.»] 

2.  Executors  and  ADMimsTRATOBS  ({  24*)— 
Right  to  Appointment— Italian  Consui, 
GENERAif— "Laws  of  the  Country." 

Tlie  treaty  between  the  United  States  and 
the  Arecntine  Republic  of  July  27,  1S53  (article 
9,  10  Stat.  1000),  provides  that  if  any  citizen  of 
either  of  the  two  contracting  parties  shall  die 
without  will  in  any  of  the  territories  of  the 
other,  the  Consul  General  or  consul  of  the  na- 
tion to  which  decedent  belonged,  or  the  repre- 
sentative of  such  Consul  General  or  consul,  may 
intervene  in  the  possession,  administration,  and 
judicial  liquidation  of  decedent's  estate,  con- 
formably with  the  laws  of  the  country,  for  the 
benefit  of  the  creditors  and  legal  heirs.  HM, 
that  the  phrase  "laws  of  the  oodntry,"  so  far  as 
the  United  States  is  concerned,  means  the  local 
laws  of  administration  and  procedure  of  the 
respective  states,  and  qualifies  the  right  and  the 
method  of  intervention,  as  well  as  the  procedurt 
after  intervention  takes  place,  so  that  U  a  con- 
sul intervenes  he  must  do  so  in  the  manner, 
to  the  extent,  and  for  the  purpose  prescribed  by 
the  laws  of  the  jurisdiction  where  the  property 
is  situated,  and  the  Italian  Consul  GenenJ,  un- 
der the  treaty  of  May  8,  1878,  between  Italy 
and  the  United  States  (article  17,  20  Stat  732), 
providing  that  Oie  respective  Consuls  General, 
etc..  shall  enjoy  in  both  countries  all  the  rights 
wUch  are  or  may  hereafter  be  granted  to  ths 
officers  of  the  same  grade  of  the  most  favored 
nation,  would  not  have  the  right  to  be  appointed 
administrator  of  the  estate  of  a  subject  of  Italy 
resident  in-  Califomia,  leaving  property  thert 
with  his  heirs  resident  in  Italy,  in  view  of  the 
Califomia  law  providing  that  the  public  admin- 
istrator of  the  county  shall  officiate  in  such  a 
case. 

(Ed.  Note.— For  other  cases,  see  Bxecuton 
and  Administrators,  Dec.  Dig.  (  Zi.* 

For  other  definitions,  see  Words  and  PhiaaciL 
vol.  4,  p.  3721.J 

3.  Treaties  ({{  7,  8»)  —  Cowbtbcotioh— "Iir- 

tehvene." 

In  the  construction  of  treaties,  words  ars 
to  be  taken  in  their  ordinary  meaning  as  under- 
stood in  the  public  law  of  nations,  and  not  io 
any  artificial  or  special  sense  impressed  upon 
them  by  local  law,  unless  such  sense  is  clearly 
intended,  and  where  a  treaty  admits  of  two  con- 
structions, one  restrictive  of  rights  that  may  be 
claimed  under  it  and  the  other  favorable  to 
them,  the  latter  is  to  be  preferred ;  and  as  the 
treaty  with  the  Argentine  Republic  of  July  27, 
1853  (10  Stat  1005),  giving  the  Consul  General 
or  consul  of  either  nation  the  right  to  intervene 
in  the  administration  and  judicial  liquidation 
of  the  estate  of  a  subject  of  his  nation  dying 
in  the  other  nation,  intestate,  relates  to  focal 
procpedings  for  the  settlement  of  estates,  the 
word  "intervene,"  nsed  therein,  should  be  given 
the  meaning  it  usually  has  in  that  connection, 
which,  in  proceedings  in  rem,  does  not  usually 
include  the  right  to  take  the  property  from  the 
custody  of  the  court  or  officer  upon  whom  the 
law  imposes  the  duty  of  administering  and  dis- 
tributing it,  and  hence  the  word  in  uie  treaty 
will  be  deemed  to  imply  an  intention  to  give  a 
ripht  to  tlie  consul  to  appear  as  a  party  in  a 
pending  administration  or  action  carried  on  by 
another  person,  and  not  a  right  to  institute  and 
carry  on  the  proceeding  itself,  especially  as  the 
object  of  the  treaty  to  allow  the  consul  to  rep- 
resent the  subjects  of  his  country  who  are  intei^ 
ested  as  heirs  or  creditors  would  be  fnlly  met 
by  such  construction. 

[Ed.  Note.— For  other  cases,  see  Treaties,  Dee. 
Dfg.  H  7.  &*] 
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4.   PaBTIES    (5    88*)  —  INTEBVENTION— "INTKR- 

VKNE." 

Intervene,"  when  applied  to  matters  of  law, 
means  to  interpose  in  a  lawsuit  so  as  to  become 
a  party  to  it,  and  at  civil  law  signifies  the  act 
o£  a  third  person  who  becomes  a  party  in  a  suit 
pending  between  other  persons. 

FEd.  Note.— For  other  cases,  see  Parties,  Dec. 
Dig.  «  38.» 

B'or  other  definitions,  see  Words  and  Phiases, 
vol.  4,  p.  3731.] 

In  Bank.  Appeal  from  Superior  Court, 
San  Joaquin  County;  Frank  H.  Smith,  Judge. 

Proceedings  for  settlement  of  the  estate  of 
Giuseppe  Gblo.  From  an  order  granting 
letters  of  administration  to  George  F.  Tliomp- 
BOD  as  administrator,  Saivatore  I^  Rocca  ap- 
peals. On  reliearing,  after  judgment  in  the 
District  Court  of  Appeal.    Affirmed. 

The  opinion  of  the  District  Court  of  Ap- 
peal (per  Hart,  J.,  concurred  In  by  Chipman, 
P.  J.,  and  Burnett,  J.)  is  as  follows: 

"On  the  27th  day  of  April,  1908,  Giuseppe 
Ohio  died.  Intestate,  in  the  county  of  San 
Joaquin,  this  state,  tearing  an  estate  con- 
sisting of  personal  property  of  the  value  of 
about  $1,061.85.  The  deceased,  at  the  time 
of  his  death,  was  a  resident  of  San  Joaquin 
county,  but  a  citizen  of  Italy.  His  surviving 
heirs  are  a  widow  and  three  minor  children 
who  were,  at  the  time  of  his  death  and  when 
the  proceeding  here  Involved  was  heard  in 
the  court  below,  residents  of  Italy.  Both 
the  public  administrator  of  Pan  Joaquin 
county  and  Saivatore  I/.  Rocca,  the  Consul 
General  of  the  kingdom  of  Italy,  In  and  for 
the  states  of  California,  Oregon,  Washington, 
Nevada,  and  the  territory  of  Alaska,  petition- 
ed for  letters  of  administration  of  the  estate 
of  said  deceased.  The  court,  upon  the  hear- 
ing of  the  matter  of  the  petitions  of  the  con- 
testing petitioners,  made  an  order  granting 
letters  of  administration  to  George  P.  Thomp- 
son, the  said  public  administrator,  and,  nec- 
essarily, refusing  to  grant  letters  to  said' 
Saivatore  I*  Rocca.  Consul  General,  etc. 
This  appeal  is  prosecuted  from  said  order. 

"The  ultimate  question  submitted  here  for 
determination  Is  one  of  more  than  ordinary 
magnitude.  It  involves  the  important  propo- 
sition of  whether  foreign  consular  officers 
stationed  and  representing  their  governments 
In  the  United  States  are  entitled,  under  and 
by  virtue  of  the  rights  conferred  upon  them 
by  the  provisions  and  stipulations  of  the 
treaties  subsisting  between  this  and  the 
governments  they  so  represent,  to  supersede 
the  public  administrators  In  the  matter  of 
the  administration  of  the  estates  of  aliens 
(citizens  of  the  countries  they  represent)  den- 
izened in  this  country,  dying  here  Intes- 
tate and  leaving  estates  within  the  Jurisdic- 
tion of  our  local  courts.  It  is  not  claimed 
that  there  is  any  provision  contained  in  the 
treaty  between  this  government  and  the  king- 
dom of  Italy  which,  in  terms,  authorizes 
the  exercise  by  the  consular  officers  repre- 


senting the  latter  government  In  tlie  United 
States  of  the  power  and  right  contended  for 
here  by  the  appellant  It  is,  however,  the 
contention  that  under  the  'most  favored  na- 
tion clause'  of  said  treaty  the  Consuls  Gen- 
eral of  Italy,  stationed  here,  are,  by  virtue 
of  the  provisions  of  article  9  of  the  treaty 
between  this  government  and  that  of  the 
Argentine  Republic,  entitled  to  exercise  the 
power  and  right  claimed  by  the  appellant  in 
preference  to  the  public  administrator. 

'The  Italian  treaty  with  this  government 
provides  that  Consuls  General  of  Italy  ate 
entitled  to"  'all  the  rights,  prerogatives.  Im- 
munities and  privileges  which  are  now  or 
may  hereafter  be  granted  to  the  officers  of 
the  same  grade  of  the  most  favored  nation.' 
Article  9  of  the  Argentine  treaty  reads  as 
follows:  If  any  citizen  of  either  of  the  two 
contracting  parties  shall  die  without  will  or 
testament  In  any  of  the  territories  of  the 
other,  the  Consul  General  or  consul  of  the 
nation  to  which  the  deceased  belonged,  or 
the  representative  of  such  Consul  General  or 
consul  in  his  absence,  shall  have  the  right  to 
Intervene  in.  the  possession,  administration 
and  Judicial  liquidation  of  the  estate  of  the 
deceased,  conformably  with  the  laws  of  the 
country,  for  the  benefit  of  the  creditors  and 
legal  heirs.'  V.  S.  Treaties  1904,  p.  24;  10 
Stat.  1009. 

"Whether  the  i>osltlon  of  appellant  Is  ten- 
able or  otherwise  rests  and  hinges  entirely 
upon  the  meaning  of  the  word  'intervene,' 
as  used  in  the  foregoing  article  of  the  Argen- 
tine treaty,  and.  therefore,  upon  the  correct 
interpretation  of  said  word  as  so  employed 
his  contention  must  either  be  sustained  or 
rejected.  In  support  of  his  contention,  ap- 
pellant cites  the  following  authorities:  In 
re  Fattoslnl,  33  Misc.  Rep.  18,  87  N.  Y.  Supp. 
1119;  In  re  Lobrasclano,  38  Misc.  Rep.  415, 
77  N.  Y.  Supp.  1040;  In  re  Wyman,  191  Mass. 
276,  77  N.  E.  379,  114  Am.  St.  Rep.  601;  Dev- 
lin on  the  Treaty  Power,  {  202. 

"The  construction  given  by  the  foregoing 
authorities  of  the  language  of  the  provision 
of  the  Argentine  treaty  upon  which  appel- 
lant relies  to  sustain  his  position  Is  that  the 
Italian  consul,  under  the  'most  favored  na- 
tion clause'  of  the  Italian  trea^  is  entitled  to 
the  possession,  for  the  purposes  of  adminis- 
tration, of  the  property  of  an  Italian  subject 
dying  Intestate  and  leaving  estate  within  his 
consular  jurisdiction.  The  cases  of  In  re 
Loglorato,  34  Misc.  Rep.  31,  69  N.  T.  Supp. 
507.  and  Lanfear  v.  Ritchie,  9  T>a.  Ann.  96, 
hold  to  opposite  views,  and  maintain  that  the 
full  extent  of  the  right  and  power  prescribed 
to  the  Italian  consul  is  to  'intervene'  in  such 
cases  as  the  one  at  bar  in  the  sense  In  which 
that  word  Is  used  In  our  local  statute  law, 
and  that  such  is  the  true  Interpretation  of 
the  word  'intervene,'  as  used  In  the  Argentine 
treaty.  In  other  words,  it  is  held  In  the  last- 
mentioned  cases  that  to  intervene  is  to  'come 


•For  other  eaaei  le*  umt  topie  and  section  NUMBBB  In  Dee.  ft  Am.  Digs.  1907  to  date.  &  Reporter  Indezea 
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between,'  and  'tbe  right  to  Intervene  in  a  Judi- 
cial proceeding  is  a  right  to  be  beard  with 
othert  wlio  may  <u»ert  demands  or  defenses.' 
(Italics  ours.)  This  is,  obvioualy,  the  mean- 
ing of  interrention  or  of  the  right  to  inter- 
vene as  prescribed  in  onr  local  Code.  Section 
387,  Code  Civ.  Proc.  The  effect  of  the  con- 
struction thus  given  the  provision  of  the  Ar- 
gentine treaty,  that  die  Consul  General  'shall 
have  the  right  to  intervene  in  the  possession, 
administration  and  Judicial  liquidation  of  the 
estate  of  the  deceased,  conformably  with  the 
laica  of  the  country,'  etc.,  is  that  said  lan- 
guage means  nothing  more  than  that  such  in- 
tervention or  such  right  to  Intervene  shall  be 
in  accordance  with  the  procedure  or  rules 
laid  down  by  our  local  laws  concerning  the 
right  to  intervene  in  any  case  or  under  any 
of  the  circumstances  Indicated  therein.  In 
other  words,  assuming  that,  by  virtue  of  the 
terms  of  the  'most  favored  nation'  clause 
contained  In  the  Italian  treaty,  the  Italian 
consul,  as  to  the  estate  or  property  of  a  sub- 
ject of  the  kingdom  of  Italy,  dying  Intestate 
la  this  country,  Is  brought  within  the  rights 
conferred  by  article  9  of  the  Argentine  treaty, 
he  Is  thus  limited  to  the  exercise  of  the  right 
or  power  only  of  making  himself  a  party  to 
the  proceedings  in  administration  as  an  in- 
tervener, but  must  do  so  according  to  the 
mode  prescribed  for  intervention  by  our  Code, 
for  the  prosecution  or  defense  and  protection 
of  the  rights  of  the  creditors  and  of  the 
rightful  heirs  of  the  deceased  or  the  legal 
successors  to  his  estate,  and  not  as  an  admin- 
istrator of  the  estate  in  preference  to  the  of- 
ficer created  by  our  local  laws  and  Invested 
with  the  power  and  right  and  duty  to  ad- 
minister the  estates  of  persons  dying  intes- 
tate, leaving  estate  situated  here,  but  having 
no  lawful  heirs  within  the  Jurisdiction  of 
the  state. 

"Mr.  Devlin,  in  his  very  excellent  volume 
on  the  treaty  power,  seems  to  approve  the 
construction  of  the  language  of  article  9  of 
the  Argentine  treaty  as  expounded  by  the 
New  York  Supreme  Court  In  the  case  of  In 
re  'Lobrasdano,  supra,  for,  without  comment, 
he  repeats  the  language  as  used  In  that  case 
that  'the  power  conferred  upon  the  consul  by 
the  words  above  quoted  (the  right  to  intet^ 
vene)  is  not  limited  by  the  succeeding  words, 
"conformably  with  the  laws  of  the  country 
for  the  benefit  of  the  creditors  and  legal 
heirs."  These  words  relate  merely  to  the 
procedure  of  administration,'  proceeds  Mr. 
Devlin,  'and  not  to  the  right  to  administer.' 

"In  the  case  of  In  re  Wyman,  supra,  the  Su- 
preme Court  of  Massachusetts,  holding  with 
the  contention  of  appellant  here  upon  the 
construction  of  article  9  of  the  Argentine 
treaty,  and  applying  such  construction  to  the 
rights  of  the  Russian  vice  consul  under  the 
'most  favored  nation'  clause  of  the  Russian 
treaty,  brushes  aside  the  ruling  in  the  Lou- 
isiana case  of  Lanfear  v.  Ritchie,  supra,  by 
declaring  that  the  decision  was  rendered  and 
filed  'at  a  time  when  we  might  expect  the 


doctrine  of  state  rights  to  be  strongly  insist- 
ed upon.* 

"It  is  an  established  and  incontroTertible 
principle  that  a  treaty  negotiated  by  the 
government  of  the  United  States  with  a  for- 
eign power  becomes,  upon  the  adoption  of 
such  treaty,  a  part  of  the  law  of  every,  state 
of  the  American  Union,  and  that  where  the 
provisions  and  stipulations  of  the  treaty  are 
at  cross-purposes  with  the  statute  of  any 
state  the  latter  must  succumb- to  the  former. 
This  principle  is  essentially  an  indispensable 
attribute  of  the  treaty-making  power  vested 
alone  In  the  general  government,  and  is  ex- 
pressly declared  in  the  second  subdivision  of 
article  8  of  the  federal  Constitution  In  the 
following  language:  *  •  •  •  All  treaties 
made,  or  which  shall  be  made,  under  the  au- 
thority of  the  United  States,  shall  be  the  su- 
preme law  of  the  land;  and  the  judges  in 
every  state  shall  be  bound  thereby,  anything 
in  the  Constitution  and  laws  of  any  state 
to  the  contrary  notwithstanding,' 

"The  courts,  with  few  exceptions.  In  the 
construction  of  the  scope  and  effect  of  the 
treaty-making  power  delegated  to  and  there- 
fore exclusively  vested  in  the  federal  govern- 
ment, have  gone  to  the  extreme  limits,  and 
recognize  nothing  within  the  rights  reserved 
by  the  states  to  themselves  which  must  not 
give  way  to  the  force  of  treaty  stipulations. 
The  federal  courts  have  uniformly  held  this 
power  to  extend  even  to  the  abrogation,  pro 
tanto,  of  all  and  every  character  of  state 
legislation  involving  subjects  of  exclusive  in- 
ternal cognizance,  where  the  stipulations  of 
treaties  and  the  provisions  of  local  statutes 
conflict.  As  stated,  this  proposition  proceeds 
from  the  fundamental  principle  of  our  system 
of  government  'that  the  Constitution,  laws, 
and  treaties  of  the  United  States  are  as 
much  a  part  of  the  law  of  every  state  as 
its  own  local  laws  and  Constitution.'  Hauen- 
stein  V.  Lynham,  100  U.  S.  490  (25  L.  Ed. 
628) ;  Foster  &  Elam  v.  Neilson,  2  Pet  253,  7 
li.  Ed.  415 ;  The  Cherokee  Tobacco,  11  Wall. 
616,  20  L.  Ed.  227 ;  Mr.  Plnckney's  Speech,  3 
Elliott's  Constitutional  Debates,  321.  And 
the  same  principle  is  enunciated  and  sustain- 
ed by  some  of  the  state  courts,  as  In  the  New 
York  and  Massachusetts  cases  cited  and  re- 
lied upon  by  appellant  and  to  which  we  have 
hitherto  referred.  See,  also,  People,  etc.,  v. 
Gerke  &  Clark,  5  Cal.  381. 

"There  is  not,  and  there  could  never  be, 
since  the  establishment  of  the  general  govern- 
ment by  the  adoption  of  the  federal  Oonstltu- 
tion,  any  doubt  that  the  treaty-making  pow- 
er of  the  federal  government  must,  from  the 
very  necessities  of  our  complex  governmental 
system,  be  sufficiently  broad  to  cover  and  In- 
clude all  of  the  usual  subjects  of  treaties  be- 
tween different  nations.  Yet,  It  Is  not  to  be 
wondered  that  questions  involving  the  extent 
to  which  the  power  could  be  exercised  pre- 
sented for  Judicial  solution,  when  the  na- 
tion was  still  young,  many  perplexing  and 
troublesome  problems,  and  that,  as  an  act 
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of  CongreBB  attemptlntr  to  deal  with  subjects 
clearly  within  the  reserved  rights  of  the 
states  in  contravention  of  soch  rights  would 
be  void  as  being  in  excess  of  the  power  of 
the  national  government,  the  early  judges 
were  to  no  little  extent  startled  at  the  propo- 
sition that  said  government  could  accomplish 
through  treaty  stipulations  what  It  was  i)Ow- 
erless  to  do  by  congressional  legislation.  Un- 
der the  decided  cases  in  which  this  power 
has  been  defined,  we  are  unable  to  find  the 
line  beyond  which  the  government  may  not 
extend  Its  exercise. 

"In  the  case  of  In  re  Loglorato,  supra,  In 
which,  as  we  have  seen,  the  contention  of 
appellant  as  to  the  construction  of  the  lan- 
guage upon  which  he  relies  In  the  Argentine 
treaty   is   controverted    and    discarded,    the 
learned  surrogate  concedes   'that  a-  solemn 
treaty  of  the  United  States  with  Italy  Is  of 
binding  force,  and  that  it  must  control  all 
courts,  even  to  the  extent  of  ousting  them  of 
jurisdiction  or  of  changing  the  rule*  of  their 
procedure.'    (Italics  ours.)    And,  thus  we  are 
led  to  inquire :    May  the  federtl  government, 
through  a  treaty  compact,  change  the  nature 
of  the  preliminary  proceedings,  -the  mode  of 
trial,  and  the  rules  of  evidence  established 
by  the  local  Legislatures  In  criminal  cases 
In  which  the  laws  of  the  commonwealth  are 
charged  to  have  been  violated  by  dtissens  of 
another  country  who  are  residents  of  this? 
If  so,  why  does  not  the  power  extend  to  the 
changing  of  the  mode  and  character  of  the 
punishment  to  be  Imposed  in  all  cases  of 
Infraction    of   the  local   criminal   laws   by 
foreigners  denizened  here  7    Is  It  legitimately 
within  the  treaty-malcing  power,  as  applying 
to  aliens  residing  In  this  country,  to  change 
our  procedure  and  the  character  of  our  sys- 
tem of  pleadings  In  civil  cases  In  law  and  In 
equity?    We  shall  not  undertake  to  answer 
these  questions.     Nor  are'  we  to  be  under- 
stood as  declaring  that,  nnder  the  treaty- 
making  power  granted  by  the  states  to  the 
central  government,  It  would  not  constitute 
the  exercise  of  competent  authority  to  stipu- 
late or  provide  for  the  trial  in  our  state 
courts  (we  are  not  now  speaking  of  the  prac^ 
tlce  In  consular  courts,  which  are  not  state 
or  local  tribunals,  and  in  which  the  practice 
and  procedure  must,  necessarily,  be  prescrib- 
ed and  regulated  by  congressional  legislation 
or  perhaps  by  treaty  negotiations,  or  by  both) 
of  alien  residents  by  any  mode  or  procedure 
upon   which   this   government  and  another 
power  might  agree,  however  radically  differ- 
ent such  mode  or  procedure  might  be  from 
that  authorized  by  the  system  established  by 
our  local   Legislatures.     We  neither  afllrm 
nor  deny  the  proposition,  for,  as  we  have 
said,  we  are  unwilling  to  venture  an  opinion, 
leased  npon  the  decisions  we  have  examined, 
as   to   the  limitations,   if.   Indeed,   there  be 
any,  upon  this  power,  except  that  it  cannot 
be  so  used  as  to  change  the  character  of  the 
government  or  to  be  inconsistent  with  the 
nature  and  Btructare  thereof  or  the  objects 


for  which  It  was  formed.  The  discovery  of 
the  exact  and  precise  limitations  upon  the 
exercise  of  this  power  by  our  national  gov- 
ernment, keeping  in  view  the  rights  which 
the  states  have  reserved  to  themselves  or  have 
nBver  given  away,  ip  a  task  which  may  Well 
be  commended  to  the  genius  and  industry  of 
some  curious  publicist. 

"JBut  we  think  that  it  can  be  safely  laid 
down  as  an  Incontrovertible  proposition  that, 
where  a  foreign  power,  under  the  stipula- 
tions of  a  treaty  with  this  government,  claim* 
rights  which  do  not  Intrinsically  or  in  them- 
selves constitute  "the  'usual  subjects'  of  treat- 
ies, such  rights  must  he  granted  in  language 
so  clear  and  unmistakable  that  no  serious 
question  can  arise  as  to  the  Intention  of  the 
high  contracting  parties  in  relation  thereto, 
and  that  in  no  case  should  the  enjoyment  of 
such  rights  be  vouchsafed  upon  a  strained 
or  far-fetched  construction. 

"It  may  happen,  and  perbaiM  in  the  history 
of  our  foreign  relations  It  has  happened, 
that,  in  some  particular  Instances,  In  order 
to  promote  and  maintain  the  friendly  com- 
mercial and  political  comity  so  essential  to 
the  peace,  prosperity,  and  happiness  of  all 
civilized  countries,  requests  are  made  or 
concessions  asked  and  granted  by  treaty  stip- 
ulation (in  consideration  of  the  concession  of 
similar  rights  to  this  government)  as  to  cer- 
tain rights  which.  In  strictness,  do  not  In- 
volve or  appertain  to  subjects  which  are  pe- 
culiarly and  Inherently  of  international  con- 
cern ;  that  is  to  say,  subjects  which  in  them- 
selves are  not  Indispensably  necessary  to 
the  maintenance  of  full  and"  complete  Inter- 
national amity.  Such  requests  or  conces- 
sions, if  granted,  are  obviously  acceded  to 
for  no  other  reason  than  that  they  are  re- 
quested, or,  perhaps,  demanded,  and  not  be- 
cause they  relate  to  the  usual  subjects  of 
treaties.  We  can  readily  understand  how, 
for  Instance,  in  the  absence  of  an  express 
provision  in  the  treaty  with  regard  thereto, 
a  foreign  power  maintaining  treaty  relations 
with  this  government,  could  Insist  under  the 
'most  favored  nation'  clause  upon  privileges 
as  to  our  public  educational  advantages 
equally  with  the  other  governments  in  con- 
ventional amity  with  this,  for  the  very  ob- 
vious reason  that  the  subject  of  education  is 
one  of  universal  interest  and  concern  to  all 
civilized  governments.  Such  a  subject  natu- 
rally comes  within  the  category  of  the  'usual 
subjects'  of  treaties.  So  with  all  those  sub- 
jects with  reference  to  which  Congress  pos- 
sesses the  sole  power  of  legislation,  as,  for 
Instance,  the- tariff,  interstate  commerce  with 
its  varions  ramifications,  and  like  questions. 

"This  leads  us  to  the  consideration  of  the 
specific  question  submitted  here  for  decision. 

"As  we  have  already  explained,  the  Italian 
consul  claims  the  right  to  administer  npon 
the  estate  Involved  In  this  controversy  by 
virtue  of  the  'most  favored  nation'  stipula- 
tion of  the  Italian  treaty  by  reference  to  the 
effect  of  said  stipulation  upon  the  provisions 
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o(  article  9  of  the  Argentine  treaty.  As  be- 
fore stated,  the  determination  of  the  ques- 
tion Is  dependent  upon  the  construction  which 
may  be  properly  put  upon  the  language  of 
the  Argentine  treaty  by  which  it  is  provided 
that  tlie  consul  of  a  foreign  county  is  entitled 
to  'the  right  to  Intervene  in  the  possession, 
administration,  and  Judicial  liquidation  of  the 
estate  of  the  deceased,  conformably  with  the 
laws  of  the  country,  for  the  benefit  of  the 
creditors  and  legal  heirs.'  We  may  as  well 
say,  In  limine,  that  we  do  not  agree  with  the 
appellant's  construction  of  the  language  of 
article  9  of  the  Argentine  treaty.  The  New 
York  and  Massachusetts  cases  which  are 
cited  In  support  of  bis  construction  are  en- 
titled to  great  weight  in  the  consideration  of 
the  question,  as  are  likewise,  the  views  of 
Mr.  Devlin,  who  has  furnished  the  profession 
with  a  learned  and  valuable  treatise  on  the 
Treaty-Making  Power;  but  we  are  not  satis- 
fied with  the  conclusion  reached  by  those 
writers  and  are  of  the  opinion  that  it  can- 
not be  sustained  upon  principle  or  sound  rea- 
son. 

"In  the  first  place,  we  see  nothing  In  the 
right  to  administer  upon  the  estate  of  a  de- 
ceased alien,  dying  intestate  and  leaving 
property  In  this  country,  which  Justifies  the 
conclusion  that  such  right  constitutes  one  of 
the  'usual  subjects'  of  International  treaties. 
The  subject  is  one,  on  the  contrary,  which  In 
Itself,  it  seems  to  us,  cannot  and  could  not 
affect  international  relations  or  become  an 
essential  feature  of  the  most  perfect  com- 
mercial and  political  relations  between  this 
and  other  governments.  The  object  of  the 
administration  of  estates  of  deceased  per- 
sons In  this  country  Is:  First,  to  protect  the 
creditors  thereof;  and,  secondly,  to  execute, 
as  to  the  legal  heirs,  the  law  of  descents. 
The  rights  of  creditors  are  paramount  to 
those  of  the  heirs,  but  it  Is  the  duty  of  the 
courts  and  other  officers  charged  with  the  re- 
sponsibility of  administering  such  estates  to 
watch  and  protect  the  interests  of  both  with 
equal  vigilance  and  good  faith.  This  being 
done,  the  object  of  administration  la  fully 
and  effectually  accomplished.  Administra- 
tion of  the  estates  of  deceased  persons,  like 
that  of  the  estates  of  minors  and  incompe- 
tents, is  a  subject,  as  before  suggested,  es- 
sentially of  local  concern  and  possesses  none 
of  the  characteristics  of  international  Impor- 
tance. And  tlhls  is  equally  true  where  the 
deceased  is  an  alien  resident  and  his  legal 
heirs  citizens  and  residents  of  a  foreign  coun- 
try. The  duty  of  administering  the  estate 
faithfully  in  the  latter  case  is  as  binding  up- 
on the  local  officers  charged  with  its  per- 
formance as  If  the  deceased  and  his  heirs 
were  citizens  of  this  country.  The  legal 
heirs  of  the  deceased  in  the  case  at  bar,  al- 
though citizens  and  residents  of  Italy,  are 
undoubtedly  entitled  to  the  residue  of  the 
estate  of  said  deceased  after  the  payment  of 
creditors  and  the  expenses  of  administration. 
This  right,  flowing  from  treaty  stipulations. 


has  often  been  so  adjudicated  and  sustained 
by  our  courts,  and  It  involves  a  proposition 
which  constitutes  an  appropriate  subject  of 
the  treaty-making  power.  The  full  extent  of 
the  interest,  therefore,  of  a  foreign  govern- 
ment In  the  estate  of  a  citizen  of  the  country 
over  which  that  government  prevails  dying 
Intestate  here  is  to  see  that  the  alien  h^ra 
of  the  latter  or  those  entitled  to  succeed  to 
his  estate  receive  in  full  all  that  they  are  en- 
titled to.  In  other  words,  such  government 
is  Interested  to  the  extent  only  that  It  may 
Insist  that  the  rights  of  its  own  subjects  in 
this  country  shall  be  fully  conserved  and 
protected.  This  being  so,  Is  It  to  be  sup- 
posed, in  the  absence  of  an  express  provision 
In  the  treaty  to  that  eftect,  that  this  govern- 
ment Intended,  at  the  time  of  the  execution 
of  the  treaty  between  it  and  the  kingdom  of 
Italy,  that,  under  the  'most  favored  nation* 
clause,  the  consular  officers  of  the  latter  sta- 
tioned here  should  be  authorized  to  oust  a 
duly  created  local  offli^r,  specifically  clothed 
with  the  power  and  duty  of  administering 
upon  such  estates  as  the  one  involved  here, 
of  his  right  to  exercise  the  duties  of  his  pub- 
lic office?  We  cannot  be  persuaded  that  such 
was  the  intention.  There  is  no  reason  of 
which  we  can  conceive  why  such  should  have 
been  or  was  the  intention.  There  is  every 
reason  why  the  intention  was  not  to  thus 
trespass  upon  the  rights  of  the  states  and 
thereby  set  at  naught  a  local  statute  specif- 
ically enumerating  those  entitled  to  adminis- 
ter upon  the  estates  of  persona  dying  Intes- 
tate and  leaving  property  within  the  Juris- 
diction of  our  local  courts. 

"Foreign  consular  officers  stationed  In  this 
country  should,  undoubtedly,  as  they  always 
are,  be  Invested  with  plenary  power  to  pro- 
tect not  only  the  general  rights  of  the  gov- 
ernments to  which  they  belong,  but  also  the 
Individual  personal  and  property  rights  of 
citizens  of  their  countries  who  are  denizens 
of  this.  And  where,  as  in  the  case  at  t>ar, 
such  officers  are  given  the  right  by  treaty  to 
Intervene  in  the  administration  of  the  estates 
of  citizens  of  their  own  country  dying  intes- 
tate here — that  is,  given  the  right  to  official- 
ly and  as  parties  to  the  proceeding  for  that 
purpose  to  exercise  such  surveillance  over 
such  estates  as  to  enable  them  to  fully  pro- 
tect the  interests  of  the  estates  and  all  iii> 
terested  therein — ^they  are  thus  given  a  power 
as  plenipotentiary  in  extent  as  they  are  en- 
titled to  exercise,  and  the  power  so  given  and 
limited  is  not  inconsistent  with  the  rights  of 
the  states.  In  Gallfomia  (and  we  presume 
the  same  may  be  done  in  most  If  not  all  of 
the  states)  the  probate  court  has  the  power 
to  appoint  and  authorize  an  attorney  to  rep- 
resent and  protect  the  Interests  of  absent  heirs 
to  all  estates,  and  to  the  extent  of  his  au- 
thority such  attorney  may  in  a  sense  inter- 
vene in  the  administration  of  those  estates 
While  the  right  to  appoint  an  attorney  for 
that  purpose  is  not  expressly  authorized  by 
statute,  but  is  a  part  of  the  inherent  power 
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of  tlie  probate  court.  It  itrould  not  for  a 
moment  be  contended,  if  tbe  law  provided 
that  an  attorney  should  be  so  appointed  and 
Intervene'  In  behalf  of  absent  heirs,  he  would 
thus  be  clothed  with  anthority  to  administer 
upon  such  estate  in  preference  to  those  enum- 
erated in  section  1365  of  the  Code  of  Ciyil 
Procedure. 

*'We  think  the  clear  intention  of  the  Ar- 
gentine treaty  was  to  confer  no  greater  right 
upon  consular  officers  in  cases  lilce  the  pres- 
ent one  than  to  see  that  the  public  adminis- 
trator administers  the  estate  so  as  to  fully 
protect  and  preserve  the  interests  of  the  cred- 
itors and  heirs ;  that  is,  to  see  that  the  estate 
shall  first  discharge  its  obligations  to  its 
creditors  and  then  to  require  the  devolution 
of  tbe  residue  upon  those  who  are  citizens 
and  residents  of  a  foreign  country  who  are 
legally  entitled  to  the  same. 

"But  we  are  not  withijut  very  excellent 
authority  that  the  meaning  here  given  to  the 
word  'intervene*  and  the  language,  following 
the  use  of  that  term,  'conformably  with  the 
laws  of  the  country,'  is  correct 

"In  the  case  of  In  re  Logiorato's  Estate, 
ehpra,  the  learned  writer  of  the  opinion  thus 
disposes  of  the  question:  'It  will  be  observed 
that  the  right  assured  to  the  Consul  General 
Is  to  'Intervene,"  and  that  this  tnterventlon  is 
to  be  "conformably  with  the  laws  of  the 
country."  To  Intervene  is  to  "come  between" 
(Webst.  Diet),  and  the  right  to  Intervaie  In 
a  Judicial  proceeding  is  a  right  to  be  heasrd 
with  others  who  may  assert  demands  or  de- 
fenses. It  is  not  a  right  to  take  possession 
of  the  entire  corpus  of  a  fond  which  is  the 
subject  of  the  proceeding.  A  right  to  Inter- 
vene "conformably  with  the  laws"  of  the 
state  of  New  York  is  something  different 
from  a  right  to  set  aside  the  laws  of  the 
state,  and  take  from  a  person  who,  by  those 
laws,  is  the  officer  intrusted  with  the  admin- 
istration of  the  estates  of  persons  domiciled 
here,  and  who  leave  no  next  of  kin  within  the 
jurisdiction,  the  right  and  duty  of  adminis- 
tering their  assets.  •  •  •  The  eminent 
text-writers  cited  in  the  opinion  of  the  learn- 
ed surrogate  (in  the  Fattosini  Case)  do  not 
Intimate  that  the  courts  of  civilized  states, 
acting  under  general  laws  framed  for  the 
protection  <rf  foreigners  equally  with  their 
own  citizens  must  grant  administration,  con- 
trary to  the  terms  of  those  laws,  to  consuls, 
under  any  circumstances  whatever.  Thus  In 
"Wools.  Int  Law,  p.  154,  the  learned  writer, 
In  enumerating  the  duties  of  consuls,  Includes 
tiie  power  "of  administering  on  the  personal 
property  left  within  their  consular  districts 
by  deceased  persons,  when  no  legal  repre- 
sentative is  at  hand,  and  when  law  or  treaty 
permits,  and  thus  of  representing  them,  it 
may  toe,  before  the  courts  of  the-  district" 
Consuls  may  accept  administration,  but  no 
right  to  override  the  local  law  is  suggested. 
See,  also,  Wbeat  lat  Law  (8d  Ed.)  167,  168.' 

"Caleb  CuiAlng,  as  Attorn^  General  of 
tbe  United  States,  In  a  letter  addressed  to 


Mr.  Cavalcante  D' Albuquerque,  envoy  of  tfie 
Emperor  of  Brazil,  defined  the  meaning  of  the 
word  'intervene'  as  employed  in  international 
law.  8  Op.  Atty.  Gen.  99.  This  letter  was 
written  in  the  year  18S6,  three  years  subse- 
quently to  the  conduslon  of  the  treaty  be- 
tween the  Argentine  Republic  and  the  United 
States,  and  therein  the  following  language  la 
used:  The  administration  of  the  estate  of 
a  foreign  decedent  is  primarily  a  question 
of  the  local  Jurisdiction,  and  his  consul  can 
Intervene  only  so  far  as  the  local  law  may 
permit'  In  the  same  letter,  at  page  99,  the 
learned  Attorney  General  proceeds:  'In  all 
these  cases,  the  consul  of  tbe  decedent's 
country  has  no  jurisdiction;  be  may  inter- 
vene by  way  of  advice  or  in  the  sense  of  sur- 
veillance, but^not  otherwise  as  consul  and  of 
right  Thns,^  if  the  decedent,  being  a  for- 
eigner, leaves  in  tbe  state  a  minor  heir,  the 
consul  of  his  country  may  Intovene  to  see 
that  he  have  a  proper  guardian  to  secure  his 
Interests  in  the  succession.*  It  will  thus  be 
noticed  that  Mr.  Cnshlng's  Interpretation  of 
the  word  'intervene'  corresponds  with  that 
which  we  hold  to  be  the  correct  meaning  of 
the  term  as  It  Is  used  In  the  Argentine  treatT'. 

"Mr.  John  Hay,  as  Secretary  of  State,  ad- 
dressed fin  official  letter,  dated  February  8, 
1900,  to  Senator  E.  O.  Wolcott  in  .which  he 
said:  'With  regard  to  the  second  inquiry, 
pertaining  to  the  last  clause  of  article  S,  It 
may  be  said  that  the  right  of  a  consular  of- 
ficer to  appear  personally  In  behalf  of  the  ab- 
sent heirs  or  creditors  until  they  are  other- 
wise represented,  -does  not  imply  that  con- 
sular officers  have  the  status  of  attorneys  or 
are  to  perform  the  duties  of  a  public  admin- 
istrator. By  the  law  of  nations  a  consular 
officer  is  tbe  provisional  conservator  of  the 
property  within  his  consular  district  belong- 
ing to  his  countrymen  deceased  therein.  The 
United  States  Consular  Regulations  direct 
our  consular  officers,  when  the  foreign  local 
authorities  Institute  proceedings  In  relation 
to  the  property  of  deceased  Americans  who 
leave  no  representatives  in  the  foreign  coun- 
try, to  Intervene  by  way  of  observing  the 
proceedings,  but  it  is  not  understood  that  this 
involves  any  Interference  with  the  functloiiB 
of  a  public  administrator.' 

"But  we  think  it  Is  unnecessary  to  address 
further  consideration  to  the  question  In  con- 
troversy. 

"Though  in  view  of  the  construction  we 
have  given  the  Argentine  treaty.  It  is  not 
necessary  to  decide  the  question,  we  may 
suggest  that  it  Is  a  matter  of  serious  doubt 
whether  the  'most  favored  nation'  clause  In 
a  treaty  can  in  any  event  be  invoked  to  se- 
cure advantages  and  prlvHeges  to  a  govran- 
ment  granted  by  treaty  to  another  countzy 
than  the  one  seeking  tihem  to  avail  itself  of 
such  privileges,  except  where  such  advantages 
and  privileges  may  be  granted  freely  and  with- 
out consideration.  If,  for  example,  it  clearly 
appeared  fnom  the  language  <tf  the  Argentine 
treaty  that  the  consular  oflBcers  of  the  Ar^ 
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gentlne  Rejpfublic  were  accorded  the  right  to 
administer  upon  .the  estates  of  citizens  of 
that  country  dying  Intestate  In  this,  In  pref- 
ermce  to  the  public  administrator  or  to  any 
of  the  other  persons  mentioned  in  section 
1365  of  the  Code  of  Civil  Procedure,  in  con- 
sideration of  a  lilce  priyilege  or  right  conceded 
to  any  of  the  diplomatic  officers  of  this  gov- 
emment  stationed  in  the  Argentine  Republic, 
then  we  doubt  very  much  -whether  the  'most 
favored  nation'  clause  in  other  treaties  could 
avail  to  give  such  governments  the  same 
right.  This,  it  seems  to  us,  would  be  partic- 
ularly true  where,  as  we  have  held  to  be  the 
fact  here,  the  privilege  or  right  sought  to  be 
exercised  under  said  clause  does  not  spring 
from  or  belong  to,  intrinsically,  any  of  the 
usual  subjects  of  treaties.  But,  <ib  stated,  we 
do  not  feel  that  we  are  called  tfpon  to  deter- 
mine this  question.  An  able  consideration  of 
the  proposition,  however,  may  be  foxind  in 
the  opinion  of  Attorney  General  Cushing, 
rendered  in  the  year  1855,  in  response  to  a 
request  therefor  from  the  Secretary  of  State 
(6  Op.  Atty.  Gen.  p.  148),  and  also  in  the 
cases  of  Bartram  v.  Robertson,  122  U.  S.  116, 
7  Sup.  CL  1115,  30  li.  Ed.  1118,  and  Whitney 
V.  Robertson,  124  tj.  S.  190,  8  Sup.  Ct  466, 
31  L.  Ed.  386. 

"Other, points  are  arged  and  discussed  in 
the  briefs,  but  we  do  not  deem  it  necessary  to 
consider  them. 

"For  the  reasons  herein  expressed,  the  or- 
der appealed  from  is  affirmed." 

Ambrose  Gherlni,  Clary  &  Loutitt,  and  R. 
K.  Barrows,  for  appellaitt.  Eustace  Cnlll- 
nan,  John  E.  Budd,  and  Culllnan  &  Hickey, 
for  respondent  Jolin  J.  O'Tooie,  amicus  cu- 
rl ee. 

SHAW,  J.  Salvatore  Ij.  Rocca  appeals 
from  an  order  of  the  superior  court  granting 
to  George  F.  Thompson,  as  public  adminis- 
trator of  San  Joaquin  county,  letters  of  ad- 
ministration upon  the  estate  of  Giuseppe 
Ghio,  deceased,  and  refusing  the  application 
of  said  appellant  for  such  letters.  The  ap- 
peal was  submitted  to  the  District  Court  of 
Appeal  of  the  Third  District  and  decided  in 
fhvor  of  the  respondent.  A  rehearing  in  the 
Supreme  Court  was  ordered,  because,  as 
treaty  rights  were  Involved,  It  was  deemed 
advisable  that  the  highest  state  court  should 
consider  the  matter.  Giuseppe  Ghlo,  at  the 
time  of  his  death,  was  a  resident  of  San 
Joaquin  county,  Oal.,  and  a  citizen  of  the 
kingdom  of  Italy.  He  left  a  small  estate 
irituated  In  San  Joaquin  county.  His  heirs 
at  law  are  his  wife,  Maria,  and  three  minor 
children.  All  of  them  reside  In  Italy.  The 
appellant  is  the  Consul  General  of  the  king- 
doin  of  Italy  for  California,  Nevada,  Wash- 
ington, and  Alaska  territory.  The  deceased 
died  Intestate  on  April  27,  1908,  in  San 
Joaquin  county. 

The  sole  question  for  consideration  is 
whether  or  not  where  a  citizen  of  Italy,  be- 
ing a  resident  of  California,  dies  intestate. 


leaving  property  in  this  state,  and  his  law- 
ful heirs  all  reside  in  Italy  and  are  citizens 
of  that  country,  the  Consul  General  of  Italy 
is  entitled  to  letters  of  administration  upon 
bis  estate,  in  preference  to  the  public  ad- 
ministrator of  the  county  of  his  residence. 

The  appellant  bases  his  claim  to  such  let- 
ters upon  the  provisions  of  the  treaty  of 
May  8,  1878,  between  Italy  and  the  United 
States.  The  clauses  relating  to  this  subject 
are  articles  16  and  17,  which  are  as  follows: 

"Art  16.  In  case  of  the  death  of  a  citizen 
of  the  United  States  in  Italy,  or  of  an  Ital- 
ian citizen  in  the  United  States,  who  has  no 
known  heir,  or  testamentary  executor  desig- 
nated by  htm,  the  competent  local  authorities 
shall  give  notice  of  the  fact  tor  the  consul  or 
consular  agents  of  the  nation  to  which  the 
deceased  belongs,  to  tbe  end  that  information 
may  be  at  once  transmitted  to  the  parties 
interested." 

"Art  17.  The  respective  Consuls  General, 
consuls,  vice  consuls  and  consular  agents,  as 
likewise  the  consular  chancellors,  secretaries, 
clerks  or  attaches,  shall  enjoy  in  both  coun- 
tries, all  the  rights,  prerogatives,  Immunities 
and  privileges  which  are  or  may  hereafter  be 
granted  to  the  officers  of  the  same  grade  of 
the  most  favored  nation."    20  Stat  732. 

Under  article  17,  the  appellant  as  Consul 
General  of  Italy,  claims  the  rights  which  are 
given  to  Consuls  General  of  the  Argentine  Re- 
public by  the  treaty  between  that  country 
and  the  United  States,  concluded  July  27, 
1853  (10  Stat  1005).  The  last  clause  of  arti- 
cle 9  of  that  treaty  is  as  follows:  "If  any 
citizen  of  either  of  the  two  contracting  par^ 
ties  shall  die  without  will  or  testament,  in 
any  of  the  territories  of  the  other,  the  Con- 
sul General,  or  consul  of  the  nation  to  which 
the  deceased  belonged,  or  the  representative 
of  such  Consul  General  or  consul,  shall  have 
the  right  to  intervene  in  the  possession,  ad- 
ministration, and  judicial  liquidation  of  the 
estate  of  the  deceased,  conformably  with  tbe 
laws  of  the  country,  for  the  beneflt  of  the 
creditors  and  legal  heirs."    Page  1009. 

Article  6  of  the  Constitution  of  the  Unit- 
ed States  declares  that:  "This  Constitution, 
and  the  Laws  of  the  United  States  which 
shall  be  made  in  Pursuance  thereof;  and  all 
Treaties  made,  or  which  shall  be  made^  under 
the  Authority  of  the  United  States,  shall  l>e 
the  supreme  Law  of  the  Land;  and  tbe  Judg- 
es in  every  State  shall  l>e  bound  thereby,  any 
Thing  in  the  Constitution  or  Laws  of  any 
State  to  the  Contrary  notwithstanding."  .\nd 
section  10,  of  article  1,  further  provides  that: 
"No  state  shall  enter  into  any  treaty,  al- 
liance, or  confederation."  We  will  assume 
that  the  treaty-making  power  of  the  federal 
government  is  so  far  superior  to  the  law- 
making power  of  Congress  that  it  would  au- 
thorize the  federal  government  to  control  by 
treaty  the  power  of  the  states  to  confer  and 
limit  the  right  of  administration  of  estates 
and  the  power  of  the  state  courts  to  appoint 
administrators,  so  far  as  the  estates  of  resi- 
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dent  citizens  of  foreign  conntrles  are  con- 
cerned. See,  on  this  snbject,  note  to  Teaker 
V.  Teaker,  81  Am.  Dec.  536.  If  tills  Is  the 
case,  the  treaty  with  the  Argentine  Republic, 
If  construed  In  accordance  with  appellant's 
contention,  supersedes.  In  part,  the  provi- 
sions of  our  Code  of  Civil  Procedure  of  Cali- 
fornia, giving  the  right  of  administration 
of  the  estates  of  persons  dying  Intestate 
to  the  public  ndministrator.  In  the  absence 
of  resident  legal  belrs,  and  gives  to  the  con- 
sular agents  of  that  country  a  paramount 
right  to  letters  upon  the  estates  of  citizens 
of  that  country  residing  here,  who  die  in- 
testate leaving  real  or  personal  property  in 
this  state  and  no  resident  heirs.  The  favor- 
p(l  nation  clause  of  the  Italian  treaty  would 
give  the  like  right  to  the  appellant,  as  Con- 
sul General  of  Italy,  In  the  present  case. 

Similar .  favored  nation  clauses  are  found 
In  the  treaties  with  Austria-Hungary  (Treaty 
of  1870,   art.    15,   17    Stat   831);    Denmarli 
(Treaty  of  1826,  art  8,  8  Stat  342) ;    Japan 
(Treaty  of  1894,  art  15,  29  Stat  852) ;   Kon- 
go (Treaty  of  1891,  art.  5, 27  Stat  929) ;  Korea 
(Treaty  of   1882,.  art   2,  7   Fed.   Stat  Ann. 
080) ;    Russia  (Treaty  of  1832,  art.  8,  8  Stat 
448);     Spain    (Treaty   of   1902,   art    28.   33 
Stat   2120);     Switzerland    (Treaty   of   1850, 
art  7,  7  Fed.  Stat  Ann.  842) ;  Tonga  (Treaty 
of  1886,  art  11,  25  Stat  1442) ;    and  Zanzi- 
bar (Treaty  of  1886,  art  2,  25  Stat.  1439). 
Foreign  consuls  and  consular  agents  are  giv- 
en  the  same  "privileges"  as   those   of  the 
most  favored   nation  by  the  treaties  with 
Belgium  (Treaty  of  1880,  art  2,  21  Stat  777) ; 
Costa  Rica  (Treaty  of  1851,  art  10,  10  Stat 
922);    Prance   (Treaty  of  1853,   art.   12,   10 
Stat  999);    Germany  {Treaty  of  1871,  art 
3,  17  Stat  922) ;   Greece  (Treaty  of  1902,  art 
2,  33  Stat  2123) ;    Honduras  (Treaty  of  1864, 
art  10,  18  Stat  705) ;    Netherlands  (Treaty 
of   1878,    art.    3,   21    Stat   663);     Paraguay 
(Treaty  of  1859,  art  12, 12  Stat  1097) ;  Per- 
sia  (Treaty  of  1856,  art  7,  11   Stat   710); 
Roumanla  (Treaty  of  1881,  art  2,  7  Fed.  Stat 
Ann.  773);   and  Servia  (Treaty  of  1881,  art 
2,  22  Stat  968).     The  treaty  of  1903  with 
China  gives  Chinese  consuls  here  the  same 
''attributes,    privileges    and    immunities"    as 
those  of  the  most  favored  nation.    Article  2, 
7  Fed.  Stat.  Ann.  487.    The  consuls  from  the 
countries  thus  given  the  same  "rights,"  "pre- 
rogatives," or  "powers,"  being  those  embrac- 
ed in  the  list  first  given,   could  doubtless 
claim  the  same  rights  as  those  of  Italy,  with 
respect  to  estates  of  citizens  of  their  re- 
spective countries  dying  here.    Perhaps  those 
Included  tn  the  second  list  would  claim  the 
same  right  as  a  "privilege"  within  the  Intent 
of   the  respective  treaties.     The  treaty  of 
1887,  with  Peru  (25  Stat  1461,  art  33),  which 
terminated  in  1899  by  notification  from  Peru, 
provided  that  the  consuls  of  each  country,  in 
the    absence    of    heirs    or    representatives, 
should,  ex  officio,  be  the  executors  or  admin- 
istrators of  the  citizens  of  their  country  who 
died  witiiln  their  consular  Jurisdiction. 


The  question  presented  would  directly  af- 
fect the  right  of  administration  upon  the  es- 
tates of  all  citizens  of  all  the  above-named 
countries  residing  In  this  state,  of  whom 
there  is  doubtless  a  large  number.  It  is  also 
of  grave  Importance  becanse  its  solution  in 
fa!vor  of  the  appellant  necessarily  ascribes 
to  the  federal  government  the  Intent,  by 
means  of  Its  treaty-making  power,  to  ma- 
terially abridge  the  autonomy  of  the  several 
states  and  to  Interfere  with  and  direct  the 
state  tribunals  in  proceedings  affecting  pri- 
vate property  within  their  Jurisdictions.  It 
is  obvious  that  snch  intent  Is  not  to  be  light- 
ly imputed  to  the  federal  government,  and 
that  It  cannot  lie  allowed  to  exist  except 
where  the  language  used  in  a  treaty  plainly 
expresses  it,  or  necessarily  implies  it 

So  far  as  we  are  aware,  the  exact  point 
has  not  been  considered  In  any  of  .the  states 
except  Massachusetts  and  New  York.  In 
New  York  it  has  arisen  only  in  the  surrogate 
courts  of  two  of  the  counties,  New, York 
county  and  Westchester  county.  The  sur- 
rogate court  of  the  latter  county  held  that 
the  Consul  General  of  Italy  was  entitled  to 
letters  of  administration  upon  the  estate  of 
a  citizen  of  Italy  who  died  leaving  property 
In  that  county,  In  preference  to  the  county 
treasurer,  who,  by  the  state  law,  was  enti- 
tled as  public  administrator.  In  the  absence 
of  heirs  and  creditors.  In  re  Fattoslnl,  83 
Misc.  Rep.  18,  67  N.  Y.  Supp.  1119.  The 
same  court.  In  a  similar  case,  apparently 
decided  that  the  Italian  consul  was  entitled, 
by  virtue  of  his  office,  to  maintain  a  pro- 
ceeding in  the  surrogate  court,  before  any 
grant  of  letters  of  administration,  to  obtain 
possession  of  the  effects  of  the  deceased,  In 
order  that  the  consul  might  administer  the 
same  under  the  direction  and  control  of  the 
court  It  does  not  appear  that  letters  had 
been  granted  to  the  consul.  In  re  Lobrasda- 
no's  Estate,  38  Misc.  Rep.  415,  77  N.  Y.  Supp. 
1040.  The  surrogate  court  of  New  York 
county  held.  In  a  similar  case,  that,  where 
the  public  administrator  refused  to  act  and 
the  Italian  consul  was  legally  competent  un- 
der the  state  law,  he  would  be  entitled  to 
letters,  under  the  statutory  provision  that, 
when  in  such  case  the  public  administrator 
refused  to  act,  any  person  legally  competent 
might  be  appointed.  But  his  right  In  pref- 
erence to  the  public  administrator  was  de- 
nied. In  re  Logiorato's  Dstate,  34  Misc.  Rep. 
31,  69  N.  Y.  Supp.  507.  The  Massachusetts 
Supreme  Court  decided  that,  under  the  most 
favored  nation  clause  of  the  treaty  with  Rus- 
sia and  by  referring  to  the  treaty  with  the 
Argentine  Republic,  the  Russian  vice  consul 
bad  a  right  to  administer,  paramount  to  tliat 
of  the  public  administrator,  in  the  case  of  a 
citizen  of  Russia  who  died  in  Massachusetts 
leaving  personal  property  there;  his  legal 
heirs  being  in  Russia.  McEvoy  v.  Wyman, 
101  Mass.  276,  77  N.  EL  379.  In  a  Louisiana 
case  (Lanfear  v.  Ritchie,  9  La.  Ann.  06)  the 
Swedish  consul  applied  for  an  order  that  he 
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supersede  the  duly  appointed  public  admin- 
istrator In  the  possession  of  the  estate  of  a 
deceased  cltlz«i  of  Sweden,  whose  heirs 
were  Swedish  subjects  residing  In  Sweden. 
The  contention  was  that  this  was  guaranteed 
by  the  treaty  with  Sweden.  The  treaty  then 
In  force  did  not  contain  any  favored  nation 
clause,  nor  purport  to  give  to  consuls  in  ei- 
ther country  the  right  to  administer  the  es- 
tates of  Its  deceased  citizens.  The  court  de- 
nied his  application  on  that  ground,  and  also 
on  the  ground  that  a  treaty  could  not  con- 
trol the  state  courts.  In  Aspinwall  r.  Queen's 
Proctor,  2  Curtels,  241,  the  English  court 
held  that  the  IJnlted  States  consul,  as  such, 
had  no  right,  under  the  act  of  Congress  of 
1792,  to  administer  upon  the  estate  of  an 
American  traveler  who  died  while  In  Eng- 
land leaving  property  there.  The  court  said 
that  "the  crown  Is  the  party  to  see  that  the 
property  of  any  person  dying  In  Its  domin- 
ions goes  Into  proper  hands,"  and  that  the 
law  of  the  United  States  could  not  be  allow- 
ed to  control,  even  if  it  purported  to  do  so. 
We  do  not  agree  with  the  Supreme  Court 
of  Massachusetts  and  the  surrogate  of  West- 
chester county,  N.  T.,  In  regard  to  the  mean- 
ing and  effect  of  the  Argentine  treaty. 
They  held  that  the  right  given  thereby  "to 
Intervene  In  the  possession,  administration 
and  Judicial  liquidation  of  the  estate  of  the 
deceased,  conformably  with  the  laws  of  the 
country,"  Included  the  right  to  be  appointed 
administrator  of  the  estate  In  place  of  the 
person  who,  might  be  designated  by  the  laws 
of  the  particular  state  to  be  such  adminis- 
trator and  who  had  either  been  previously 
duly  appointed  by  the  local  state  court,  or 
was  applying  for  such  appointment  It  ap- 
pears clear  to  us  from  this  language  that 
whatever  right  was  given.  It  was  Intended 
to  be  a  right  which  should  conform  to  the 
laws  of  the  country,  and  that,  in  view  of 
the  well-known  complex  form  of  our  govern- 
ment, the  phrase  "laws  of  the  country,"  so 
far  as  the  United  States  is  concerned,  means 
the  local  laws  of  administration  and  proce- 
dure of  the  respective  states.  If  the  right 
asserted  Is  necessarily  contrary  to  those 
laws.  It  cannot  be  said  to  conform  to  them. 
Our  law  declares  that  In  the  absence  of  next 
of  kin  entlUed  to  Inherit,  the  public  admin- 
istrator shall  take  charge  of  and  administer 
the  estate  for  the  benefit  of  the  creditors 
and  heirs.  The  right  claimed  under  the  trea- 
ty Is  that,  in  such  a  case,  the  consul  of  the 
country  of  which  the  deceased  was  a  dtlaen 
shall  take  charge  and  administer;  a  right 
directly  in  conflict  with  our  law.  The  con- 
tention of  the  appellant  Is  that  the  only  ef- 
fect of  the  phrase  "conformably  with  the 
laws  of  the  country"  Is  that  the  consul,  when 
appointed,  must  administer  the  estete  In 
compliance  with  the  local  law  of  administra- 
tion. The  more  obvious  Interpretation  is 
that  the  phrase  qualifies  the  right  and  the 
method  of  Intervention,  as  well  as  the  proce- 


dure after  ln<terventlon  tekes  place;  that  is, 
that.  If  the  consul  Intervenes,  he  must  do  so 
In  the  manner,  to  the  extent,  'and  for  the 
purposes  prescribed  and  allowed  by  the  laws 
of  the  local  Jurisdiction  In  which  the  prop- 
erty Is  situated.  This  Is  the  grammatical 
effect  of  the  qualifying  clause. 

Whether  the  matter  in  hand  is  the  posses- 
sion, the  administration,  or  the  Judicial  liq- 
uidation of  the  estete,  the  treaty  secures  to 
the  consul  only  the  right  to  "intervene" 
therein.  The  word  "Intervene"  is  here  used 
with  reference  to  a  proceeding  In  a  Judicial 
tribunal.  In  that  connection  the  word  has 
a  settled  meaning.  The  dictionaries  declare 
that  when  applied  to  matters  of  law  it 
means:  "To  Interpose  in  a  lawsuit  so  as  to 
become  a  party  to  It"  Cent.  Die;  Stand. 
Die.  Bouvler  defines  intervention  at  com- 
mon law  thus:  "The  admission,  by  leave  of 
court  of  a  person  not  an  original  party  to 
pending  legal  proceedings,  by  which  such 
person  becomes  a  party  thereto  for  the  pro- 
tection of  some  right  or  interest  alleged  by 
him  to  be  affected  by  such  proceedings." 
And  In  the  civil  law  as  "the  act  by  which  a 
third  party  becomes  a  party  In  a  suit  pend- 
ing between  other  persons,"  citing  Pothler 
ProcSs  Civlles,  l^e  part,  c.  2,  S.  6,  3  (1 
Bouv.  Die.  [Rawle's  Bd.]  1114).  A  similar 
definition  is  given  In  our  Code  of  Civil  Pro- 
cedure (section  387). 

Appellants  say  that  •the  word  should  be 
construed  according  to  ite  literal  meaning, 
"to  come  between,"  and  tliat  "to  come  be- 
tween," in  the  possession  and  administration 
of  an  estate,  means  to  have  a  preferred  right 
to  act  as  administrator.  If  it  refers  to  a 
time  before  the  appointment  Is  made,  or  to 
supersede  any  other  appointee.  If  used  In 
reference  to  any  subsequoit  time.  This 
claim  is  based  on  the  assertion  that  an  in- 
tervention was  unknown  In  the  civil  law, 
from  which  It  is  supposed  the  Argentine  Ete- 
publlc  tekes  Ite  system  of  legal  procedure, 
and  also  upon  the  principle  that  in  constru- 
ing treaties  words  are  to  be  given  their  pop- 
ular rather  than  their  legal  signification. 

The  Constitution  of  the  Argentine  Repub- 
lic was  adopted  on  May  25,  1853.  It  was 
avowedly  modeled  upon  the  Constitution  of 
the  United  States,  which  It  closely  follows, 
both  in  general  plan  and  in  specific  provi- 
sions. Ite  government  is  federal  In  form, 
with  "provinces"  which  correspond  to  our 
states;  each  having  power  to  make  ite  own 
local  laws  subject,  however,  to  the  cItH, 
criminal,  commercial,  end  mineral  codes 
when  such  should  be  enacted  by  the  nation- 
al Congress.  Argentina  Const  arte.  105,  108, 
and  67  [10],  vol.  9,  Senate  Exec.  Doc.  The 
treaty  with  this  country  was  made  in  July, 
1853.  At  that  time  the  public  men  of  that 
country  must  have  been  very  famUlar  with 
the  form  of  government  of  the  United  States 
and  with  the  fact  that  It  committed  local  af- 
fairs to  the  several  stetea.    It  is  not  proba- 
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ble,  therefore;  that  the  words  of  the  treaty 
uBder  consideration  were  chosen  with  the 
Intent  to  have  the  international  agreement 
become  a  part,  of,  and  in  part  supplant,  the 
laws  of  the  states  of  the  United  States,  or  of 
the  provinces  of  Argentina,  in  mattes  com- 
mitted solely  to  the  states  or  provinces.  The 
assertion  that  ^n  Interrentioo,  as  our  law 
defines  it,  was  not  known  in  civil  law  coun- 
tries, is  shown  to  be  without  foundation  by 
the  foregoing  citation  of  Bouvier  to  Pothler, 
and  also  by  the  fact  that  our  own  Code  defini- 
tion of  an  "Interrentlon,"  and  that  of  many 
of  the  other  states,  is  taken  from  the  Code 
of  Louisiana.  Horn  v.  Volcano  W.  Oo., 
13  Cal.  69,  73  Am.  Dec.  569.  The  procedure 
and  Jurisprudence  of  that  state,  as  is  well 
known,  was  derived  from  the  Code  Napolfion 
and  from  the  system  In  use  In  the  early 
Spanish  American  colonies,  both  of  which 
are  adaptations  of  the  civil  law.  Justice 
Field  said,  in  Geofroy  v.  Ri^s,  133  U.  S. 
271.  10  Sup.  Ct.  298  (33  I*  Ed.  642),  with  re- 
gard to  the  construction  of  treaties:  "As 
they  are  contracts  between  Independent  na- 
tions. In  their  construction  words  are  to  be 
taken  in  their  ordinary  meaning  as  under- 
stood In  the  public  law  of  nations,  and  not 
in  any  artificial  or  special  sense  impressed 
upon  them  by  local  law,  unless  such  restrict- 
ed sense  is  clearly  intended.  And  It  has 
been  held  by  this  court  that  where  a  treaty 
admits  of  two  constructions,  one  restrictive 
of  rights  that  may  be  claimed  under  It  and 
the  other  favorable  to  them,  the  latter  is  to 
be  pifeferred."  Appellant  quotes  this  canon 
of  construction  as  decisive  of  the  sense  In 
which  the  word  "Intervene"  Is  to  be  under- 
stood. The  court  in  that  case  held  that  the 
phrase  "in  all  the  states  of  the  Union,"  in 
the  clause  of  the  treaty  with  France  giving 
citizens  of  France  the  right  to  inherit  the 
property  of  citizCTS  of  the  United  States, 
Included  the  District  of  Columbia.  The  sub- 
ject In  band  and  the  context  Indicated  that 
the  phrase  was  used,  in  the  most  compre- 
hensive sense,  to  include  the  entire  country. 
But  treaties  are  subject  to  the  same  rules 
of  Interpretation  as  other  documents.  The 
clause  of  the  Argentine  treaty  relates  to  le- 
gal proceedings  for  the  settlement  of  estates 
and  the  words  used  are  to  be  given  the 
meaning  they  usually  have  when  used  in  that 
connection.  The  right  to  intervene  In  a  le- 
gal proceeding  partaking  of  the  nature  of  a 
proceeding  in  rem  is  not  usually  understood 
to  include  the  right  to  take  the  property 
from  the  custody  of  the  court,  or  from  the 
officer  upon  whom  the  laws  of  the  coiintry 
impose  the  duty  of  administering  and  dis- 
tributing It.  The  object  and  purpose  of  the 
treaty  would  be  fully  met  by  allowing  the 
foreign  consul  to  represent  the  citizens  of  his 
country  who  are  interested  as  heirs  or  cred- 
itors In  case  they  are  not  present  or  other- 
wise represented,  giving  htm  the  right  to  ap- 


pear in  court  for  them,  either  officially,  or 
in  their  name,  to  protect  their  interests,  and 
requiring  that  he  be  served  with  notioes  to 
them,  when  notice  is  required.  The  use  of 
the  word  "intervene"  implies  an  Intention  to 
give  a  right  to  the  consul  to  appear  as  a 
party  In  a  pending  administration  or  action 
carried  on  by  another  pei^son,  and  not  a  right 
to  institute  and  carry  on  the  proceeding  him- 
self. He  has,  in  addition,  a  duty  pertain- 
ing to  his  office  imposed  upon  him  by  his  own 
government,  that  of  seeing  to  the  safe-keep^ 
ing  and  proper  disposition  of  the  effects  of 
citizens  of  his  country  who  may  die  while 
traveling,  or  while  temporarily  present  in 
the  country  to  which  he  is  accredited,  or 
even  while,  residing  therein,  and  for  that 
purpose,  in  the  absence  of  any  other  repre- 
sentative of  the  deceased  having  a  better 
right,  he  may  "intervene  in  the  possession" 
of  the  estate,  conformably  with  the  laws  of 
the  country.  The  custom  of  nations  would 
permit  this,  and  It  may  be  that,  if  the  pub- 
lic administrator  refuses  or  fails  to  apply, 
the  consul  may  petition  for  and  receive  let- 
ters to  himself  as  the  official  agent  for  the 
persons  interested.  But  the  treaty  is  not 
to  be  understood  as  giving  him  such  right  In 
preference  to  those  upon  whom  it  is  devolv- 
ed by  the  laws  of  the  country  when  they  are 
present  and  ready  to  accept  its  possession 
and  discharge  their  duty  concerning  it  The 
theory  of  respondent  Is,  in  our  opinion.  In 
harmony  with  the  spirit  and  purpose  of  the 
treaty  and  is  in  accord  with  the  obvious 
meaning  of  the  language  used. 
The  order  appealed  from  is  affirmed. 

We  concur:     ANGEUiOTTI,   J.;    LORI- 
GAN,  J.;    HBNSHAW,  J.;    MBVLVIN,  J. 


(U  Cal.  A.  67ff 

McEIjHANBT  v.   McPHBRSON.     (Ov.  6570 

(Court   of   Appeal,    First   District,    California. 

Fteb.  28,  1910.    Rehearing  Denied  April  22, 

1910.) 

1.  CONTBACTS  (I  28*)— EJXISTKNOB  OF  PBOUIBK 

TO  Pay— Evidence. 

Evidence  held  to  support  a  finding  that  de- 
fendant did  not  promise  to  pay  plaintiff  for  re- 
leasing an  obligation  due  plaintiff  trom  defend- 
ant's husband. 

[Ed.  Note.— For  other  cases,  see  Contraets, 
Cent.  Dig.  {  133;    Dec.  Dig.  §  28. •] 

2.  Appeal  and  Bbhor  (S  904*)  —  Review  — 
credibrlitt  of  witnesses. 

The  Court  of  Appeal  will  not  pasB  on 
the  credibility  of  witnesses,  though  modi  of  the 
testimony  was  read  from  depositions. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3901;   Dec.  Dig.  |  994.*] 

Appeal  from  Superior  Court,  Santa  Clara 
County;  M.  H.  Hyland,  Judge. 

Action  by  J.  M.  McElhaney  against  Sarah 
M.  McPherson.  From  a  Judgment  for  de- 
fendant and  an  order  denying  a  new  trial, 
plaintiff  appeals.    Affirmed. 
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F.  T.  Hambly,  for  appellant.  Rogers, 
Bloomlngdale  &  Free,  for  respondent. 

HATJi,  J.  Plaintiff  appealed  from  the 
judgment  In  favor  of  the  defendant  and  the 
order  denying  hla  motion  for  a  new  trial. 

The  action  was  brought  to  recover  from 
defendant  the  sum  of  $725,  which  it  Is  al- 
leged she  orally  promised  to  pay  plaintiff  In 
consideration  of  the  release  and  discharge 
by  plaintiff  of  an  antecedent  and  existing  ob- 
ligation due  to  plaintiff  from  one  S.  A.  Me- 
Pherson  (the  husband  of  defendant).  Sub- 
diTision  3,  {  2704,  CIt.  Code.  The  court 
found  In  favor  of  plaintiff  as  to  the  existence 
of  the  obligation  alleged  to  be  due  from  S. 
A.  McPherson  to  plaintiff,  but  found  that 
defendant  did  not  promise  or  agree  to  pay 
plaintiff  $725,  or  any  other  sum,  for  a  re- 
lease or  discbarge  of  such  obligation,  and 
that  plaintiff  did  not  cancel  or  release  such 
obligation.  Plaintiff  attacks  the  sufficiency 
of  the  evidence  to  support  the  findings  in 
favor  of  defendant.  That  the  evidence  In 
the  record  is  sufflcient  to  support  the  finding 
that  defendant  did  not  promise  or  agree  to 
pay  plaintiff  the  sum  of  $725  or  any  other 
sum  we  have  no  doubt. 

Plaintiff  and  S.  A.  McPherson  bad  bad  cer- 
tain dealings  for  the  sale  of  certain  land  be- 
longing to  said  McPherson.  S.  A.  McPher- 
son had  sued  plaintiff,  and  had  recovered  a 
judgment  for  the  possession  of  the  land 
against  plaintiff,  who  bad  appealed  there- 
from. Plaintiff  had  brought  suit  against 
said  S.  A.  McPherson  for  commissions  as  a 
broker  for  the  sale  of  a  portion  of  the  land, 
and  this  suit  was  pending.  He  also  asserted 
a  claim  against  one  Frlsble  In  connection 
with  the  same  matter.  S.  A.  McPherson  bad 
left  the  state,  and  plaintiff,  Frlsble,  and  de- 
fendant met  in  Oakland  at  the  residence  of 
Frlsble.  At  this  meeting  the  terms  of  a  set- 
tlement were  arrived  at  as  between  plaintiff 
and  Frlsble.  Plaintiff  testified  that  it  was 
also  agreed  between  him  and  defendant  that 
she  would  pay  him  $725  for  a  release  and 
discharge  of  his  claims  against  her  husband. 
The  parties  met  the  next  day  at  the  office  of 
M.  O.  Chapman,  an  attorney,  where  an  agree> 
ment  between  plaintiff  and  Frlsble  was 
drawn  up  by  Chapman  and  executed  by  plain- 
tiff and  Frisbie.  A  writing  was  also  drawn 
In  the  form  of  an  agreement  between  plain- 
tiff and  defendant.  This  was  neither  signed 
by  plaintiff  nor  defendant,  and,  while  the 
things  to  be  done  by  plaintiff  are  fully  set 
forth  In  the  writing,  the  amount  of  money 
to  be  paid  by  defendant  to  plaintiff  in  consid- 
eration thereof  Is  left  blank.  The  writing 
is  unilateral  in  form,  and  was  only  Intended 
to  be  signed  by  plaintiff,  and  recites  that 

"for  and  In  consideration  of  the  sum  of 

dollars  *  *  •  to  me  In  hand  paid,"  etc., 
which  is  followed  by  words  of  present  re- 
lease and  discharge  of  plaintiffs  demands 
against  defendant's  husband,  and  covenants 
CO  satisfy  and  discharge  of  record  a  certalu 


contract,  and  to  dismiss  the  pending  salt 
against  defendant's  husband.  Plaintiff,  of 
course,  does  not  rely  upon  this  writing,  but 
testified  that,  both  at  Frlsbie's  house  and  at 
Mr.  Chapman's  office,  defendant  orally  made 
the  promise  to  pay  him  $725.  As  to  what  ha 
testified  concerning  what  took  place  at  the 
office  of  Mr.  Chapman  he  is  supported  by  the 
testimony  of  Mr. .  Chapman.  On  the  other 
hand,  defendant  testified  that  she  made  no 
such  promise  either  at  the  house  of  Mr.  Frls- 
ble or  at  Mr.  Chapman's  office.  She  only  re- 
ceived a  copy  of  the  writing  to  submit  to  her 
husband's  attorney  at  San  Jose.  Her  tes- 
timony is  corroborated  by  Mr.  Frisbie.  The 
effect  of  his  testimony  Is  that  no  settlement 
was  agreed  upon  by  Mrs.  McPherson.  She 
was  undecided  what  to  do,  and  wished  to 
consult  her  advisers  at  San  Jose  before 
agreeing  to  a  settlement.  Defendant  testi- 
fied that  she  said:  "You  can  draw  up  all  the 
papers  you  wish,  but  I  will  never  pay  it  as 
long  as  I  feel  as  I  do  at  the  present  time. 

•  •  •  The  talk  all  the  way  through  was 
that  I  would  go  to  San  Jose  to  see  my  at- 
torneys  before    I   would   decide   differently. 

•  •  •  I  did  not  promise  to  pay  the  $725: 
I  was  to  consult  the  lawyer  before  I  made 
any  decision  whatever." 

The  brief  of  appellant  is  largely  addressed 
to  matters  that  affect  the  credit  to  be  given 
the  witnesses.  With  this,  however,  tills 
court  has  nothing  to  do.  That  much  of  the 
testimony  was  read  from  depositions  does 
not  affect  the  rule.  But  it  Is  fair  to  say  that 
the  testimony  was  given  more  than  12  Vears 
after  the  transaction  occurred,  and  it  is  not 
surprising  that  the  witnesses  are  not  dear 
as  to  everything  that  was  said.  It  Is  sig- 
nificant, however,  that  the  amount  that  it  is 
claimed  defendant  agreed  to  pay  was  not  In- 
serted In  the  document  that  was  prepared  as 
evidence  of  the  settlement.  If  she  had  final- 
ly agreed  to  pay  $725,  no  reason  appears  why 
the  amount  should  not  have  been  Inserted. 
On  the  other  hand,  the  leaving  of  the  amount 
blank  is  entirely  in  accord  with  her  dalm 
that  she  did  not  agree  to  any  pa]rm«it,  and 
wished  to  consult  her  attorney  before  agree- 
ing to  any  settlement 

As  the  finding  tliat  defendant  never  made 
the  promise  sued  on  is  sustained  by  the  evi- 
dence, it  becomes  immaterial  as  to  whether 
or  not  the  other  findings  in  favor  of  defend- 
ant are  supported  by  the  evidence  or  not. 
The  finding  in  favor  of  defendant  as  to  the 
alleged  promise  Is  controlling  as  to  the  judg- 
ment 

Our  attention  Is  also  briefiy  called  to  some 
alleged  errors  in  admitting  testimony.  We 
find  nothing  under  this  head  that  would  jus- 
tify a  reversal.  Most  if  not  all  the  rulings 
objected  to  relate  to  evidence  directed  to  the 
issue  found  in  favor  of  plaintiff. 

The  judgment  and  order  are  affirmed. 

We  concur:  COOPER,  P.  J.;  KERRI- 
GAN, J. 
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02  CbI.  a.  «81) 
JEWELL  T.  COLOJiriAL  THEATER  CO. 
et  al.     (Civ.  727.) 

(Court  of  Appeal,  Fint  District,  OalUornia. 
Feb.  28,  1919.) 

1.  Account,  Action  on  (|  6*)— Plbadino— 

BliX  OF  PABTIC0LAB8. 

Under  Code  Civ.  Proc.  {  454,  providing 
that  a  pieadiDg  need  not  set  oat  the  items  of  an 
account,'  but  plaintiff  must  deliver  on  demand 
a  cop^  of  the  acuount,  etc.,  where  defendants 
-were  indebted  to  plaintiff  in  a  gross  sum  for 
services  rendered  and  for  traveling  expenses  in- 
curred, under  an  express  contract,  the  com- 
plaint need  not  show  how  much  was  for  serv- 
ices and  how  much  for  traveling  expenses,  since 
an  uncertaintv  in  this  regard  could  have  been 
cured  by  a  bill  of  particulars. 

[Ed.  Note.— For  other  cases,  see  Account,  Ac- 
tion on,  Cent.  Dig.  f  10;   Dec.  Dig.  fa*] 

2.  Masteb  and  Sebvant  (S  80*)— Action  fob 
Sebvices—Evidenok— Sufficiency. 

In  an  action  for  services  rendered  as  an 
actress,  and  for  traveling  expenses,  evidence 
held  to  support  findings  in  favor  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  118;   Dec  Dig.  t  80.*] 

3.  MASfEB  AND  Sebvant  (J  80*)— Action  fob 
Services  — Advancements--Counteeolaims 
—Evidence— SuFFiciENCT. 

In  an  action  for  services  rendered  ay  an 
actress,  and  for  traveling  expenses,  in  which 
defendant  counterclaimed  for  money  advanced 
or  loaned,  evidence  held  to  show  an  executed 
alteration  of  the  contract,  and  to  sustain  the 
theory  that  the  advancements  had  been  fully 
repaid. 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  118;   Dec.  Dig.  {  80.*] 

4.  Parties  (8  90*)— Dependants— Misjoindek 

— LlABILITT. 

Though  defendants  did  not  plead  a  misjoin- 
der of  defendants,  only  such  as  are  shown  by 
the  evidence  to  be  liable  may  be  held  for  the 
indebtedness.    • 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  S  148;  Dec.  Dig.  i  90.*] 

5.  Pbincipai.  and  Agent  (§  136*)— Authob- 
iZED  Acts  of  Agent- Breach  of  Contract 
—Liability  of  Agent. 

Where  a  contract  showed  oh  its  face  that 
it  was  made  by  a  person  as  agent  for  another, 
and  there  is  no  question  as  to  his  authority  to 
act  as  such,  be  is  not  liable  for  a  breach  of 
the  contract  by  his  principal. 

[EJd.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  f  478;   Dec.  Dig.  f  138.*] 

6.  Pbincipai.  and  Age.nt  (§  140*)- Undis- 
closed Pbincipal— Breach  of  Contbact— 
LlABILITT  OF  Agent. 

An  agent  who  binds  himself  by  the  terms 
of  a  contract  without  disclosing  his  principal 
is  liable  for  breach  of  the  contract  by  the  prin- 
cipal. 

[Ei.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §  522 ;   Dec.  Dig.  i  146.*] 

.^ppeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Thos.  F.  Graham, 
Judge. 

Action  by  Izetta  Jewell  against  the  Co- 
lonial Theater  Company,  a  corporation,  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Reversed  in  part  and  afDrmed 
la  part 


F.  J.  (Tastelhun  and  F.  0.  Oastelliun,  for 
appellants.   F.  H.  Dam,  for  respondent 

HALL,  J.  Plaintiff  recovered  Judgment 
against  all  the  defendants  for  the  principal 
sum  of  $300,  and  the  defendants  .appealed 
from  the  Judgment  and  tbe  order  denying 
their  motion  for  a  new  trial.  Defendants 
Jointly  demurred  to  the  complaint  generally, 
and  upon  the  grounds  of  uncertainty  and  am- 
biguity. The  demurrer  was  properly  over- 
ruled. It  fairly  appears  from  the  complaint 
that  defendants  are  indebted  to  plaintiff  in 
the  gross  sum  of  $506.75  for  services  render- 
ed as  an  actress  and  for  traveling  expenses 
incurred,  under  an  express  contract,  where- 
by defendants  agreed  to  pay  plaintiff  said 
sum  therefor.  It  was  not  necessary  for  the 
complaint  to  show  how  much  was  for  Berv- 
Ices  and  how  much  was  for  traveling  ex- 
penses. Any  uncertainty  In  this  regard  could 
have  been  cured  by  a  bill  of  particulars. 
Code  Civ.  Proc.  {  454;  Pleasant  v.  Samuels, 
114  Cal.  34,  45  Pac.  998;  McFarland  v.  Hol- 
comb,  123  Cal.  84,  55  Pac.  761.  Defendants 
In  a  Joint  answer  denied  the  allegations  of 
the  complaint,  and  set  up  a  counterclaim  In 
the  sum  of  $350  for  money  alleged  to  have 
been  advanced  and  loaned  to  plaintiff  by  de- 
fendants. The  court  found  that  defendants 
were  indebted  to  plaintiff  In  the  sum  of  $300 
for  services  rendered  and  for  traveling  ex- 
penses incurred,  under  an  express  contract, 
whereby  defendants  agreed  to  pay  plaintiff 
said  sum,  and  found  against  defendants  on 
the  counterclaim;  and  the  main  question  pre- 
sented by  the  record  Is  as  to  the  sufficiency 
of  the  evidence  to  sustain  these  findings. 

Plaintiff  was  engaged  at  New  York  by 
Frank  Bacon,  acting  for  Martin  Kurtzlg. 
The  contract  was  in  writing,  and  signed 
"Izetta  Jewell.  Martin  Kurtzig,  by  Frank 
Bacon,"  and  by  its  terfns  plaintiff  was  en- 
gaged as  an  actress  to  play  leading  business 
for  a  season  of  52  weeks,  beginning  on  or 
about  September  17,  1906,  at  a  weekly  sal- 
ary of  $100  per  week.  The  contract  also  pro- 
vided that  "the  said  manager  shall  pay  all 
expenses  of  transportation  of  the  person  and 
baggage  of  the  said  actor  during  travel  and 
fare  both  ways.  This  contract  may  be  can- 
celed at  any  time  after  the  first  performance 
by  either  party  giving  two  weeks'  notice  in 
writing  to  the  other."  This  contract  was 
dated  August  11,  1906,  and,  as  before  stated, 
signed  "Martin  Kurtzig,  by  Frank  Bacon." 
Kurtzig  testified  that  Bacon  was  authorized 
to  enter  into  such  contract  for  him,  and  that 
he  was  the  manager  of  the  defendant  corpo- 
ration, for  whom  the  contract  seems  to  have 
been  made.  The  evidence  shows  without 
conflict  that  the  plidntiff  came  to  San  Fran- 
cisco from  New  Tork  under  this  contract, 
and  commenced  services  thereunder  as  an 
actress  in  the  Colonial  Theater  In  San  Fran- 
cisco, and  so  continued  until  the  6th  day  of 
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May,  1907,  when  the  theater  was  closed,  and 
she  was  dismissed,  without  any  previous 
notice,  and  without  any  fault  upon  her  part 
It  was  shown  without  conflict  that  her  salary 
for  the  last  week  was  not  paid,  save  that  she 
herself  testified  that  she  had  drawn  $41.25 
thereon.  She  was  not  given  the  two  weelis' 
notice  required  hy  the  contract,  nor  paid  for 
the  two  weeks  following  her  dismissal,  al- 
though the  evidence  was  uncontradicted  that 
wheu  a  leading  actress  is  discharged  without 
the  two  weeks'  notice  It  is  the  unirersal  cus- 
tom to  pay  the  fall  two  weeks'  saliuy  for 
that  period.  It  was  shown  that  the  fare  to 
New  York  was  $83,  and  that  had  not  been 
paid  her. 

It  is  thus  apparent  that  when  she  was  dis- 
charged she  was  entitled,  under  the  written 
contract,  to  a  balance  of  $58.75  for  the  week 
preceding  her  discharge,  $200  for  the  two 
weeks  following  her  discharge  without  no- 
tice, and  $83  for  return  fare  to  New  York, 
making  a  total  of  $341.75.  The  court  found 
for  her  In  the  sum  of  $300,  and  we  think  that 
this  finding,  under  the  circumstances  above 
detailed,  should  be  sustained.  It  is  true  that 
some  of  the  items  above  set  forth  are  not 
in  strict  accord  with  the  issues  presented  by 
the  pleadings.  In  that  It  is  alleged  that  the 
traveling  expenses  had  been  "incurred," 
when  in  fact  she  had  not  yet  bought  her 
ticket  to  New  York.  But  no  objection  was 
made  to  the  evidence  ui>on  this  ground,  and 
the  case  seems  to  have  been  tried  upon  the 
theory  that  such  proof  was  within  the  issues. 
If  such  objection  ha^  been  made,  the  plead- 
ing could,  and  doubtless  would,  have  been 
amended  so  as  to  conform  to  the  proof.  Un- 
der the  contract  Introduced  in  evidence  she 
was  entitled,  when  discharged,  to  payment 
of  her  return  fare.  For  these  reasons  we 
think  the  finding  is  sustained  so  far  as  it  af- 
fects such  of  the  defendants  as  are  bound  by 
the  contract  with  plaintiff,  a  point  which  we 
shall  discuss  later. 

We  have  assumed  thus  far  that  the  finding 
upon  the  coimterclalm  is  sustained.  It  is 
clear  from  the  evidence  that  certain  moneys 
were  advanced  or  loaned  to  plaintiff,  either 
by  Kurtzig  acting  for  Iiimself,  or  for  the 
company.  There  is  a  conflict  as  to  the 
amount  But  there  is  evidence  that  after 
plaintiff  arrived  in  San  Francisco  it  was  oral- 
ly agreed  between  her  and  certain  of  the  in- 
dividual defendants  acting  for  the  company 
that  her  salary  should  be  Increased  from 
January  1,  1907,  to  $125,  of  which  she  should 
be  paid  $100.  in  cash  each  week  and  the  bal- 
ance $25  credited  against  her  Indebtedness, 
and  that  this  was  done  until  her  indebted- 
ness was  fully  paid.  So  far  as  this  was  a 
variation  of  the  written  contract  it  was  only 
admissible  so  far  as  it  was  executed.  A 
written  contract  may  be  altered  by  an  exe- 
cuted oral  agreement  Civ.  Code,  |  1698. 
This  evidence  showed  an  executed  oral  al- 


teration, and  sustained  the  theory  that  th« 
advancements  to  plaintiff  had  been  fuUy  re- 
paid. 

We  now  come  to  the  question  as  to  wliat 
defendants  are  shown  to  be  liable  for  tb< 
debt  due  to  plaintiff.  Defendants  did  not 
plead  a  misjoinder  of  defendants,  but  never- 
theless only  such  as  are  shown  by  the  evi- 
dence to  be  liable  may  be  held  for  the  indelitr 
edness.  Rutenberg  v.  Main,  47  Cal.  214.  Th« 
evidence  does  not  show  any  liability  upon  the 
part  of  either  Bacon  or  Mandlebaum.  On  its 
face  the  contract  showed  that  Bacon  was  actr 
ing  only  as  the  agent  of  Kart2slg,  and  the  evi- 
dence Is  without  conflict  that  he  had  authori- 
ty to  act  as  such  agent  He  is  therefore  not 
liable,  and  the  findings  against  him  are  not 
sustained  by  the  evidence.  The  same  is  true 
of  Mandlebaum.  Whatever  he  did  was  aa 
manager  for  the  Colonial  Theater  Company, 
and  after  plaintiff  knew  who  the  principal 
was.  The  evidence  shows  that  the  Colonial 
Theater  Company  was  the  principal  for 
whom  the  contract  was  made,  and  It  Is  lia- 
ble. Kurtzig  is  liable,  as  he  bound  lilmsett 
by  the  terms  of  the  contract  without  disclos- 
ing his  principal. 

Some  other  points  are  made  as  to  mllngi 
of  the  court,  but  we  do  not  think  any  are  of 
sufficient  importance  to  require  discussion  or 
a  reversal  of  the  order  or  Judgment 

The  Judgment  and  order  are  reversed  as  to 
the  defendants  Frank  Bacon  and  F.  Mandle- 
baum, and  affirmed  as  to  defendants  Colonial 
Theater  Company,  a  corporation,  and  Martin 
Kurtzig. 


We   concur: 
GAN,  J. 


COOPER,    P.   J.;   KERBl- 


(U  <M.  A.  7M) 
LOMA  PRIETA  LUMBER  CO.  T.  HINTON. 

(av.  724.) 

(Court   of   Appeal,   First   District.   Oalifomia. 
March  0,  1910.     Rehearing  Denied  by  Su- 
preme Court  April  29,  1910.) 

1.  CONTBACTS  (8  1*)— DBFiifirroK. 

A  "contract"  is  the  meeting  of  minds  upon 
and  agreement  to  do  a  definite  thing. 

\TM.  Note.— For  other  cases,  see  Contract*. 
Cent.  Dig.  J  1;    Dec.  Dig.  i  !.• 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1513-1534;    vol.  8,  pp.  7615.  7616.1 

2.  COITTBACTS  (J  28*)— BtriLDIWO  OOWTBAOTS— 

STTnraoiKircT  of  Bvidencx. 

In  an  action  on  a  buildioe  contract,  evi- 
dence held  to  show  that  plaintiff  furnished  cer- 
tain millwork  to  defendant  at  her  instance  and 
request. 

[Ed.  Note.— For  other  cases,  see  Contr«cta, 
Dec.  Dig.  I  2&*] 

Appeal  from  Sui>erlor  Court,  City  and 
County  of  San  Francisco;  Thos.  F.  Graham, 
Judge. 

Action  by  the  Loma  Prleta  Lumber  Com- 
pany against  Mary  E.  Hinton.  From  a  Judg- 
ment for  defendant  and  from  an  order  deny- 
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Ing  plalntUTs  motion  for  new  trial.  It  aih 
peals.    Reversed. 

Albert  H.  Elliot,  for  appellant  James  G 
Magulre  and  Joseph  Leggett,  for  respondent 

COOPER,  P.  J.  This  action  was  brought 
to  recover  the  sum  of  $1,845.60  for  mlllwork 
famished  by  plalntlfT,  to  be  used  and  which 
was  used,  In  the  construction  of  a  building 
for  the  defendant  The  court  filed  findings, 
upon  which  Judgment  was  entered  In  leaver 
of  defendant.  This  appeal  Is  from  the  judg- 
ment and  the  order  denying  plaintiff's  mo- 
tion for  a  new  trial. 

There  Is  no  controversy  as  to  the  following 
facts :  That  the  building  was  constructed  for 
defendant:  that  the  cost  of  the  building 
exceeded  $1,000,  and  that  there  was  no  con- 
tract In  writing,  and  no  contract  of  any 
kind  filed  for  record ;  that  one  Bugbee  was 
the  architect  who  drew  the  plans  and  speci- 
fications, and  one  Johnson  was  the  superin- 
tendent in  personal  charge  of  the  construc- 
tion of  the  building;  that  the  mlllwork  was 
furnished  by  plaintiff,  and  was  of  the  reason- 
able value  of  $1,843.60 ;  that  plaintiff  has  not 
been  paid  for  said  mlllwork;  that  no  Men 
was  filed  against  the  building. 

The  court  found  In  effect  that  plaintiff  did 
not  furnish  the  mlllwork  to  defendant  at  her 
Instance  or  request,  and  niKin  this  finding 
judgment  was  ordered  in  favor  of  defendant 
It  is  here  claimed  that  this  finding  is  not 
supported  by  the  evidence,  and  that  Is  the 
main  question,  and,  In  fact,  the  only  question 
ttiat  need  be  considered  in  this  case. 

On  behalf  of  the  plaintiff,  Bugbee  testified 
that  he  drew  the  plans  and  specifications  for 
the  building,  and  that  he  was  to  receive  10 
per  cent,  on  the  total  cost  of  the  building  for 
his  services  in  drawing  the  plans  and  super- 
Intending  the  construction;  that  he  inform- 
ed defendant  that  he  would  have  to  employ 
a  superintendent  to  take  charge  of  the  hiring 
of  the  labor  and  purchasing  the  materials 
and  to  let  the  subcontracts,  and  that  de- 
fendant would  have  from  time  to  time  to 
advance  the  money  as  needed  to  pay  for  such 
labor  and  materials;  that  to  this  the  defend- 
ant consented,  and  that  the  witness,  in  pursu- 
ance of  such  arrangement,  employed  John- 
son as  superintendent  agreeing  to  pay  John- 
son one-half  of  the  10  per  cent  which  he  was 
to  receive,  and  that  either  Iiimself  or  John- 
aon  purchased  the  necessary  materials,  em- 
ployed the  labor,  let  the  subcontracts  and 
paid  for  the  same  with  moneys  advanced  by 
defendant  as  needed ;  that  he  told  defendant 
that  he  thought  the  building  could  be  con- 
structed for  a  total  cost  of  $8,000,  but  after- 
wards several  changes  were  made  at  the  re- 
quest ot  defendant,  such  as  putting  In  basins 
and  wardrobes  in  each  room,  which  consid- 
erably Increased  the  cost  Johnson  testified 
on  behalf  of  the  plaintiff  that  he  was  the 
superintendent  in  charge  of  the  building,  and 
that  the  contract  or  arrangement  was  made 
la  his  presence  substantially  as  testified  to; 
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by  Bugbee;  that  be  ordered  the  labor  and 
materials  ^om  tlm6  to  time;  that  plaintiff 
furnished  the  mlllwork  at  his  request;  that 
he  had  every  laborer  sign  a  pay  roll  which 
was  turned  over  to  defendant,  and  that  she 
gave  the  witness  money  to  pay  the  men  ac- 
cording to  the  pay  roll;  that  defendant 
would  come  on  Friday  or  Saturday  to  look  at 
the  pay  roll,  and  then  go  to  the  bank  and 
get  the  money  with  which  to  pay  the  men, 
and  then  hand  the  money  to  the  witness;  that 
defendant  did  this  16  or  20  times;  that  the 
witness  kept  a  pay  roll  In  his  own  handwrit- 
ing from  which  he  refreshed  his  memory, 
and  that  defendant  paid  the  following  items: 
November  10th,  $26.25;  December  8th,  $34.95; 
January  26th,  $12.50;  December  19th,  $72.- 
96;  February  9th,  $169.25;  February  16th, 
$361.60;  February  23d,  $207.20;  March  2d, 
$396.95;  March  9th,  $254.75— which  said 
items  were  on  the  pay  roll  for  labor.  The 
witness  continued  from  such  pay  roll  to 
give  other  items  for  labor — ^plumbing  and 
other  materials  which  were  furnished  for  the 
building  and  used  In  the  construction  there- 
of. He  further  testified  that  for  getting  the 
bills  and  the  money  to  pay  them  promptly  2 
per  cent  discount  was  allowed,  and  defend- 
ant desired  to  and  did  get  such  discount; 
that  defendant  went  with  witness  to  the  bank 
and  introduced  him,  and  asked  the  bank  to 
let  witness  have  money  from  time  to  time  on 
her  orders,  and  that  he  did  often  go  and  get 
the  money  with  wlilch  to  pay  the  bills  upon 
the  orders  given  him  by  defendant ;  that  the 
changes  and  extras  in  the  building  in  devia- 
tion from  the  original  plans  as  made  from 
time  to  time  added  $2,000  to  $2,500  to  Its 
cost. 

If  the  above  qnoted  testimony  Is  tme,  the 
deffflidant  Is  liable  to  the  plaintiff  as  a  mat- 
ter of  law,  for  the  reason  that  Bugbee  and 
Johnson  were  her  agents  in  the  purchase  of 
the  materials,  which  included  the  mlllwork. 

Defendant's  counsel  further  insist  that 
the  evidence  offered  by  defendant  shows  that 
she  made  an  oral  contract  with  Bugbee,  by 
the  terms  of  whidi  he  was  to  construct  the 
buUdlng  as  an  independent  contractor  for  $8,- 
000.  Defendant  testified  in  her  own  behalf, 
and  her  statement  of  the  contract  is  as  fol- 
lows: "I  wish  to  say  that  he  suggested  the 
$8,000  himself,  and  when  I  could  get  $5,000 
— ^the  bank  notified  me  that  they  had  collect- 
ed $5,000  insurance,  and  I  went  to  Mr.  Bug- 
bee, and  asked  him  what  we  could  do  wlldi 
that  on  the  lot  He  said  for  '$8,000  I  could 
put  you  up  a  rooming  house  with  sixty 
rooms,'  and  I  said,  'A  temporary  building  r 
He  said,  'Oh,  no;  h  building  that  will  last 
twenty  years.'  I  said,  'I  will  see  if  Ijie  bank 
will  let  me  have  $3,000  more  in  addition,  and 
let  you  then  know.'  The  bank  allowed  me 
the  loan  of  $8,000—^.000  in  addition  to  what 
I  had  received  from  the  Insurance— and  then 
I  went  to  Mr.  Bugbee,  and  said  we  can  get 
no  more,  and  I  had  no  more,  and  he  said  he 
Gonld  do  it,  and  he  began  to  excavate  and 
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got  Mr.  Johnson  to  excavate— not  much  ex- 1  In  her  verifled  answer  filed  by  her  in  a  prior 
cavating,  it  was  more  clearing  away  the  |  suit  brought  in  the  superior  court  by  John- 
briclcs  from  the  lot"  The  witness  further  i  son  against  her  relative  to  the  same  building, 
said  that  Mr.  Bugbee  agreed  to  construct  the  |  stated  in  said  answer  aa  follows:  "That  in 
building  for  $8,0U0 ;  but  in  order  to  arrive  at  |  or  about  the  month  of  November,  1906,  M. 
the  truth  we  must  examine  her  testimony  as  G.  Bugt)ee  individually  on  his  own  behalf  en- 
a  whole.  I  tered  into  an  agreement  with  the  defendant. 

In  cross-examination  she  testifled  that  she  i  by  which  M.  G.  Bugbee  personally  and  In- 
paid  out  $2,440,  in  addition  to  the  $8,000  for  |  dividually  agreed  to  furnish  plans  for  and 
the  construction  of  the  building,  and  also ,  erect  and  construct  the  building  mentioned 
$300  additional  for  clearing  the  lot.  She  al- !  in  plaintiff's  complaint  for  the  defendant  at 
so  admitted  that  she  paid  the  following  a  gtoss  cost  not  exceeding  the  sum  of  $8^- 
amounts  for  material  and  labor  on  the  build- ,  000."  The  witness  was  further  aslced  and 
Ing,  to  wit:  Plumbing,  $1,000;  the  Linwood  answered  as  follows:  "Q.  Did  Mr.  Bugbee 
Company,  $600 ;  painting,  $150 ;  hardware, ;  agree  with  you  that  if  the  building  should 
$154 ;  ■  Christian  Lumber  Co.  bill,  $150 ;  elec-  <  cost  less  than  $8,000  he  was  to  pocket  the 
trie  wiring,  $2a;  that  the  roofing  was  $63,  difference  between  the  building  cost  and  $8,- 
of  which  She  had  paid  $40  and  was  paying  OOO?  A.  No,  sir;  he  told  me  about  bow  be 
$10  a  month  on  that  She  further  testified  had  treated  others,  and  I  supposed  he  had 
that  there  was  a  balance  of  $300  due  for  {  the  same  benevolent  intentions  towards  me, 
lumber,  which  sh^  had  agreed  to  pay ;  and  but  be  didn't  say — we  didn't  have  any  agree- 
further  as  follows:  "Mr.  Bugbee  always  ment  that  If  It  cost  less  than  $8,000  that 
promised  to  give  me  an  accounting,  but  he  either  he  or  I  should  have  what  was  left 
went  away  without  doing  it  Q.  What  do  Q.  it  wasn't  your  intention  that  If  the  build- 
you  mean  by  that?  A.  I  wanted  to  know  ing  cost  $6,000  that  Mr.  Bugbee  waa  to  get 
how  much  it  was.    Q.  You  wanted  to  know   the  ditTerence?    A.  He  said  he  saved  an  own- 


how  much  the  labor  bill  was?  A.  YeSy  sir. 
Q.  And  Mr.  Bugbee  said  he  would  give  you 
an  accounting?  A.  Tes,  sir.  Q.  How  many 
times  did  you  ask  him  for  such  an  account- 


er  in  one  case  a  thousand  dollars — he  might 
be  able  to  do  it  for  somebody  else." 

Mrs.  Moody,  the  daughter  of  defendant 
testified  as  to  the  contract  as  follows:    "In 


ing?  A.  I  would  remind  him  and  he  would  my  presence  he  told  my  mother  that  he  could 
put  me  oCr.  *  *  *  Q.  In  the  talk  with  put  up  the  house  for  $8,000,  and  I  turned  to 
Mr.  Bugbee  concerning  the  construction  of  bim  and  said,  'Mr.  Bugbee,  does  that  Include 
this  building,  what  was  said  about  his  com-!  everything?'  and  he  said,  'Yea.'  I  said,  'Yo<ir 
pensatlon?  A.  He  said  that  $8,000  would  fees  and  everything?'  and  he  said,  'Yes,  that 
cover  everything.  He  said  he  could  contract .  includes  everything.'  I  don't  remember  any- 
for  the  building,  but  he  didn't  like  to  sign  a  thing  more  that  was  said."  In  cross-examl- 
contract  because  be  waa  doing  all  his  work ;  nation  Iklrs.  Moody  said  that  In  the  conversa- 
this  way,  and  he  had  been  able  to  save  one  tlon  between  her  mother  and  Mr.  Bugbee 
woman  a  thousand  dollars  by  not  having  a  nothing  was  said  about  Bugbee's  compensa- 
contract  Q.  That  Is,  by  not  letting  ont  a  tion.  The  following  qnestions  were  asked 
contract  to  a  contractor?  A.  By  not  having  her  and  answered  as  follows:  "Q.  Then  at 
a  contract  he  was  able  to  do  the  work  cheap- :  that  conversation  between  your  motber  and 
er  for  the  owner  by  not  having  a  contract 


Q.  By  not  having  a  contract  with  whom?  A. 
With  the  owner — the  person  that  was  build- 
ing. Q.  He  told  yon  that  by  not  having  a 
contract  with  the  owner  that  in  another  case 


Mr.  Bugbee,  you  did  discuss  the  question  of 
Mr.  Bugbee's  fees?  A.  No,  sir;  the  price  of 
the  building.  Q.  I  will  ask  you  at  that  time 
was  anything  said  about  Mr.  Bugbee's  com- 
pensation?   A.  No,  sir.    Q.  Nothing  was  said 


he  had  saved  the  owner  $1,000?  A.  Yes,  sir.  abont  it?  A.  No,  sir.  Q.  Nothing  at  all  was 
Q.  Because  he  said  he  could  buy  the  ma- 1  said  about  what  Mr.  Bugbee  was  to  get  out 
terlals  cheaper  by  paying  cash?  A.  Yes,  sir.'  of  this?  A.  NO,  sir.  Q.  What  was  Mr.  Bng- 
Q.  What  was  said  by  you  or  him  about  pay-  j  bee  to  get  out  of  it  for  building  the  building? 
ing  Mr.  Bugbee  for  his  services?  A.  There  A.  I  do  not  know.  Q.  Didn't  you  just  testify, 
was  nothing  said.  Q.  What  was  agreed  up-  j  Mrs.  Moody,  that  Mr.  Bugbee  said  that  the 
on,  or  what  was  determined  upon  between  ^  $8,000  would  include  his  compensation?  A. 
you  and  Mr.  Bugbee,  aa  to  what  was  to  be  |  Yes,  sir;  but  I  didn't  know  how  much  that 
paid  for  bis  services?  A.  He  said  that  he ;  was  to  be.  Q.  Then  there  was  something 
could  make  it  all  In  the  commissions  that  be  said  about  Mr.  Bugbee's  compensation?  Did- 
was  to  have.  Q.  The  commissions  from  n't  you  ask  bim  If  it  also  Included  his  fees? 
whom?    A.  The  people  he  was  dealing  with !  A.  No,  sir." 

— buying  from — by  paying  cash  he  knew  how  |  When  we  view  the  above  evldeice  on  the 
and  when  to  buy,  and  so  on,  and  that  would  part  of  the  defendant  we  do  not  thtatk  it  of 
cover  everything.  Q.  As  I  understand  you, '  sufficient  dignity  to  raise  a  confllet  A  con- 
he  was  to  buy  the  material?  A.  Yes,  sir.  Q.  tract  is  the  meeting  of  minds  upon  and  agree- 
And  he  was  to  get  his  pay  by  the  commis-  ment  to  a  definite  thing.  The  contract  aa 
sions  from  these  people  that  sold  the  mate- .  stated  by  the  architect  and  by  the  superin- 
rial  to  bim?    A.  Yes,  sir."  tendent  is   reasonable  and   consistent  with 

It  was  further  shown  that  the  defendant    each  and  every  act  of  the  parties  done  in 
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pursuance  thereof  and  In  connection  with 
the  building.  An  oral  contract  for  $8,000  is 
out  of  the  ordinary  way  of  doing  bUBiness. 
There  was  nothing  said  about  the  time  or 
'  the  amount  of  the  payments,  or  the  manner 
lu  which  they  should  be  made.  If  such  a 
contract  was  made  defendant  would  not 
have  any  concern  with  the  payment  of  the 
bills  except  In  bo  far  as  to  prevent  Hens  upon 
her  property.  She  would  not  have  to  get  an 
accounting  from  Bugbee  as  to  the  bills  paid. 
She  would  not  have  sworn  In  a  different  case 
relating  to  the  same  contract  that  the  agree- 
ment  was  that  Bugbee  would  build  for  "not 
to  exceed  18,000."  The  defendant  testified 
that  Bugbee  was  to  get  his  compensation  by 
charging  and  collecting  a  commission  from 
the  materialmen.  That  is  wholly  inconsist- 
ent with  the  agreement  to  pay  Bugbee  fS,- 
000  to  construct  the  buildbig;  and  not  only 
this,  but  the  benefit  of  the  discount  on  the 
bills  was  received  by  the  defendant  as  they 
were  paid  by  her  or  under  her  direction. 

The  testimony  of  Mrs.  Moody,  the  daugh- 
ter, is  equally  unsatisfactory.  She  does  not 
state  anything  said  about  the  time,  manner, 
or  amount  of  payments;  and  while  she  testi- 
fied In  direct  examination  that  she  asked 
Bngbee  if  the  $8,000  included  "his  fees  and 
everything,"  In  almost  the  next  breath  In 
cross-examination  she  said  that  nothing  was 
said  about  Bugbee's  compensation;  that  she 
did  not  ask  him  if  the  $8,000  Included  his 
fees.  If  Bugbee  had  been  the  original  con- 
tractor he  would  have  taken  the  receipts, 
had  the  benefit  of  the  discounts  on  the  bills, 
and  retained  .the  bills  Instead  of  their  being 
receipted  and  given  to  the  defendant  The 
defendant  would  have  taken  receipt9  from 
Bugbee  for  payments  on  the  contract,  but  no 
such  receipts  were  produced.  The  acts  and 
conduct  of  the  parties  speak  with  more  force 
than  bare  words.  The  question  cannot  be 
answered  by  the  defendant  merely  saying, 
"The  contract  was  $8,000."  We  look  for  the 
truth  to  the  facts  and  the  entire  history  of 
the  transaction.  No  reasonable  person  could 
read  the  testimony  in  this  record  and  have 
a  doubt  remaining  as  to  the  fact  that  the 
building  was  constructed  for  the  defendant 
on  a  percentage  basis,  and  that  she  was  re- 
sponsible for  the  materials  purchased  and 
used  In  its  construction. 

The  Judgment  Is  reversed. 

We  concur:    KBRRIOAN,  J.;  HALL,  J. 


(It  <M.  A.  783) 

RANDALL  ▼. 


GLAsa    (av.  7e».) 


(Court  of  Appeal,   Second  District,  California. 
March  0,  1910.    Rebearine  Denied  by  Su- 
preme Court  April  29,  1910.) 

Saiai  (i  K»>—VAiiDrrY— Violation  of  Stat- 
ute. 

In  an  action  for  the  price  of  metallic  disks 
to  be  used  as  money  In  defendant's  business  col- 


lege, evidence  heJd  not  to  show  that  such  disks 
were,  contrary  to  law,  in  the  likeness  and  simili- 
tude of  genuine  coins  of  the  United  States. 

TESd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  ^3;   Dec:  Dig.  {  52.*] 

Appeal  from  Superior  Court,  San  Bemar- 
'dlno  County;  Frank  F.  Oster,  Judge. 

Action  by  George  W.  Randall  against  D.  B. 
Glass.  From  the  Judgment  and  from  an  or- 
der denying  his  motion  for  new  trial,  defend- 
ant appeals.    Affirmed. 

J.  W.  Stephenson,  for  appellant  H.  Con- 
ner, for  respondent 

SHAW,  J.  This  is  an  action  to  recover 
the  agreed  price  of  certain  metallic  disks 
which  plaintiff  made  and  delivered  to  de- 
fendant pursuant  to  an  order  for  the  same 
given  ity  defendant  The  disks  were  not  de- 
signed to  represent  money,  but  Intended  to 
t>e  used  In  place  thereof  In  pretended  busi- 
ness transactions  conducted  by  the  students 
of  the  business  college  of  defendant  De- 
fendant appeals  from  the  Judgment  and  an 
order  of  court  denying  his  motion  for  a  new 
trial.. 

As  a  defense  to  the  cause  of  action  defend- 
ant alleged  "that  said  disks  are  in  likeness 
and  similitude  as  to  design,  color,  and  in- 
scription of  the  coins  of  the  United  States 
*  *  *  issued  as  money  by  and  under  the 
authority  of  said  government";  his  conten- 
tion being  that  the  disks  are  counterfeits  of 
the  United  States  coins,  the  making  of  wtilcb 
is  contrary  to  law,  and  hence  the  agreement 
to  pay  for  the  same  is  nonenforceable.  As 
to  the  issue  thus  tendered  the  court  found 
"that  none  of  said  disks  so  made  and  deliv- 
ered to  defendant  by  plaintiff  are  in  likeness 
and  similitude  as  to  color,  design,  and  inscrip- 
tion of  any  of  the  coins  issued  as  money  by 
the  United  States  government,  or  the  Repub- 
lic of  Mexico."  Other  than  the  criticism  of 
the  use  of  the  conjunctive,  "and,"  instead 
of  the  disjunctive,  "or,"  in  this  finding,  wliicb 
under  the  facts  of  the  case  Is  without  merit, 
the  sole  ground  upon  which  appellant  con-  . 
tends  for  a  reversal  is  that  the  finding  Is  not 
supported  by  the  evidence;  appellant  insist- 
ing that  the  disks  so  nearly  resemble  United 
Stated  coins  as  to  constitute  counterfeits 
thereof.  At  the  trial,  samples  of  the  pieces 
of  metal  were  introduced  in  evidence  as 
ocular  proof  in  support  of  the  allegation  of 
the  answer,  and  these  exhibits  are  brought 
up  with  the  record.  They  consist  of  copper 
pieces  in  size  similar  to  the  $5,  $10,  and  $20 
gold  coins  of  the  United  States,  and  alumin- 
um pieces  similar  in  size  to  the  minor  silver 
coins  of  the  United  States.  The  edges  are 
not  milled,  and  in  color  the  copper  disks  bear 
no  resemblance  to  gold  coin,  and  the  specific 
gravity  of  the  aluminum  coins  clearly  dis- 
tinguishes them  from  silver.  The  inscrip- 
tions upon  these  disks,  while  not  entirely 
alike,  are  similar,  and  that  upon  one  will 
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serve  as  an  llluetratlon  of  all.  On  one  side 
thereof  in  raised  letters  is  the  following:  "San 
Bernardino  Business  College.  The  Famous 
Lightning,  Legible  Shorthand  Taught  in 
three  months  or  no  charge.  San  Bernardino, 
Cal."  On  the  obverse  side  In  raised  charac- 
ters covering  nearly  half  the  length  of  the' 
diameter  of  the  disk,  which  is  otherwise 
smooth,  is  the  following:  "$20.00."  Aside 
from  the  fact  that  the  disks  are  similar  In 
size  to  gold  and  silver  coins  of  the  United 
States,  they  bear  no-resemblance  whatever  to 
such  coins,  or  those  of  the  Republic  of  Mexi- 
co. They  do  not  purport  to  be  money,  and  It 
Is  clear  froin  the  record  that  they  were  not 
intended  to  be  passed  or  used  as  money.  Ap- 
pellant might  with  equal  reason  insist  that 
a  piece  of  paper  similar  in  size  to  a  $20  bill 
of  United  States  currency,  one  side  of  which 
contained  an  advertisement  of  his  "famous 
lightning,  legible  shorthand,"  with  the  char- 
acters "$20.00"  printed  upon  the  obverse  side 
thereof,  constituted  a  counterfeit  of  the  Unit- 
ed States  currency.  It  is  Incredible  that  any 
one,  however  Illiterate  or  unskilled  in  busi- 
ness dealings,  could  be  deceived  Into  the  be- 
lief that  these  disks  constituted  coins  of  the 
United  States.  They  are  not  counterfeits 
in  resemblance  or  similitude  of  the  gold  or 
sliver  coins  of  the  United  States,  nor  of  any 
foreign  country  the  coins  of  which  are  cur- 
rent or  in  actual  circulation  in  the  United 
States.  Sections  S457  and  5458,  U.  S.  Oomp. 
St  1901;  United  States  v.  Sprague  (D.  C.)  48 
Fed.  828;  United  States  v.  Stevens  (D.  0.)  52 
Fed.  120;  United  States  ▼.  Hopkins  (D.  O.) 
26  Fed.  443. 

The  defense  set  up  and  supported  by  appel- 
lant's testimony  is,  nevertheless,  unique  in 
that  he  testifies  in  support  of  an  allegation 
to  such  eftect  that  the  disks  are  not  in  the 
likeness  and  similitude  of  genuine  coins,  by 
reason  of  which  fact  "the  college  would  be 
ridiculed  by  the  scholars  using  It,"  hence  he 
Is  not  bound  by  the  contract;  and.  If  this 
position  be  deemed  Inadequate  as  a  defense, 
he  then  insists  that  the  disks  bear  such  a 
striking  resemblance  and  similitude  to  Unit- 
ed States  coins  as  to  constitute  counterfeits 
thereof,  and,  hence,  upon  grounds  of  public 
policy,  he  Is  entitled  to  Judgment  relieving 
him  from  his  contractual  obligations.  Nei- 
ther position  is  sustained  by  the  record. 

Judgment  and  order  affirmed. 

We  concur:    ALLEN,  P.  J.;  TAGOART,  J. 

(12  Cal.  A.  77S) 

WELLE3R  V.  STEVENS.    (CTv.  744.) 

(Court  of  Appeal,  Second  District,  California. 
March  9,  1910.  Rehearing  Denied  April  8, 
1910;  Denied  by  Supreme  Court  April  29, 
1910.) 

AcooBD  AND  Satisfaction  (|  11*)— EIl,kmknt8. 

Where  plaintiff's  assignor,  who  had   built 

ice  machines  for  defendant,  the  price  thereof  to 

b«  determined  b;  the  cost  of  construction,  ren- 


dered a  statement  for  a  balance  due  of  $3,030.- 
67,  and  defendant  in  reply  refused  U>  pay  the 
statement  in  full,  l>ut  stated  that  a  certain 
amount  was  due,  and  inclosed  a  check  therefor, 
but  did  not  declare  that  it  was  in  full  of  all  de- 
mands, his  letter,  on  the  contrary,  indicating, 
that  as  to  the  l>alance  he  expected  plaintiff  to 
bring  suit,  and  ppon  the  return  to  him  of  a  re- 
ceipt on  account  made  no  objection,  but  ar- 
ranged for  a  meeting  to  adjust  the  parties'  dif- 
ferences, there  was  no  accord  and  satisfaction, 
to  constitute  which  there  must  l>e  an  offer  on 
conditions  and  an  axx:eptanoe  with  laiowledge 
thereof. 

[Ed.  Note.-J'or  other  cases,  see  Accord  and 
Satisfaction,  Cfent  Dig.  SS  75,  76 ;  Dec  Dig.  { 
II*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Frank  F.  Oster,  Judge. 

Action  by  D.  R.  Weller  against  Will  P. 
Stevens.  From  a  Judgment  for  plaintifT  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals.    Affirmed. 

Lucien  Earle,  for  appellant  Jones  A  Wel- 
ler, for  respondent. 

SHAW,  J.  Action  to  recover  a  balance  of 
$2,609.40  and  interest  alleged  to  be  due  upon 
an  open  account  for  goods  sold  and  delivered 
by  plaintiff's  assignor  to  defendant  In  ad- 
dition to  a  general  denial,  defendant  plead- 
ed, by  way  of  a  separate  defense,  an  accord 
and  satisfaction.  The  findings  as  to  all  the 
Issues  were  against  defendant  and  Judgment 
went  for  plaintiff  In  accordance  with  the 
prayer  of  the  complaint,  from  which,  and  an 
order  denying  his  motion  for  a  new  trial,  de- 
fendant prosecutes  this  appeal. 

Appellant's  claim  for  a  reversal  is  based 
upon  the  ground  that  the  facts  proved  estal>- 
Ushed  an  accord  and  satisfaction,  as  alleged 
In  bis  answer.  Hence  he  claims  the  finding 
to  the'  contrary  Is  unsupported  by  the  evi- 
dence. 

It  appears  from  the  evidence  that  defend- 
ant employed  plaintifTs  assignor  to  manu- 
facture certain  Ice  machines ;  the  price  there- 
of to  be  determined  by  the  cost  of  construc- 
tion. The  machines  were  constructed  in 
accordance  with  the  specifications  therefor 
and  duly  delivered  to  defendant  Thereafter 
plaintiff's  assignor  sent  to  defendant  a  state- 
ment of  account  as  to  the  cost  of  manufac- 
turing the  machines,  showing  a  balance  due 
of  $3,030.67.  Upon  receipt  of  this  statement 
defendant  wrote  a  letter  to  the  assignor  pro- 
testing against  the  charges  as  being  ex- 
orbitant and  showing  that  according  to  his 
figures  the  balance  due  was  only  $421.27,  as 
to  which,  says  he  In  the  letter,  "I  am  Inclos- 
ing you  a  check  for  $421.27  covering  the 
same."  There  was  an  absence  of  anything 
on  the  check  indicating  that  It  was  delivered 
In  full  payment  of  the  account,  and  there  is 
nothing  in  the  letter  transmitting  the  diedk 
showing  that  it  was  Intended  as  a  payment 
in  full  of  the  account  On  the  contrary,  It 
appears  therefrom  that  defendant  conceded 
a    liability    to    the    extent   of    $421.27,    for, 


*For  otliar  cases  see  same  topic  and  section  NDMBBR  In  D*c.  *  Am.  Diss.  1907  to  Uata,  ft  Reportar  Indazn 
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among  other  things  In  his  letter,  he  says:  "I 
consider  (the  charges)  altogether  too  high, 
and  I  certainly  shall  not  pay  this  price  un- 
less a  jury  and  Judge  say  that  I  shall  pay 
the  same,  and,  when  they  do,  I  am  glad  to 
state  that  the  bill  will   be  promptly  paid. 
•    *    ♦    So  you  see  I  think  your  bills  are 
unreasonable  and  will  never  pay  the  same 
willingly  as  they  now  stand."    And  in  clos- 
ing he  states:  "I  deeply  regret  that  I  cannot 
see  my  way  clear  at  the  present  time  to  pay 
the  bill  as  you  have  seen  fit  to  render  It" 
la  reply  to  this  letter,  plaintiff's  assignor 
wrote:   "We  Inclose  herewith  the  receipt  on 
account  for  $425.27.    We  cannot  render  you 
receipt  In  full  for  the  reason  that  your  Ter- 
sion  of   the   conditions   under   which   these 
machines  were  ordered  and  built  cannot  be 
accepted."     And  further  requesting  that  a 
meeting  be  arranged  between  them  tn  order 
to  eCTect  an  amicable  settlement  of  the  ac- 
count.   Defendant  replied  to  this,  expressing 
his  willingness  to  hold  the  suggested  meeting 
at  a  date  therein  named  by  him.    Defendant 
testifies:  "I  did  not  linow  prior  to  this  state- 
ment that  was  rendered  to  me  by  the  plain- 
tiff what  the  machines  were  going  to  cost 
I  had  conversations  with  the  plaintiff,  but 
could  get  nothing  out  of  them.     The  date 
that  I  wrote  to  the  plaintiff  the  letter  on  the 
22d  of  November,  1906,  was  the  first  time 
that  I  knew  the  total  price  of  the  machines. 
Prior  to  that  time  I  had  no  definite  price 
from  them  as  to  the  cost  of  the  machines." 
This  is  substantially  all  the  evidence  touch- 
ing the  question  at  Issue,  and  we  think  It 
clearly  Justified  the  court  in  finding  the  Is- 
sue in  favor  of  plaintiff.    Defendant  testifies 
that  he  intended  the  check  to  be  in  full  pay- 
ment of  the  account ;  but  there  is  absolutely 
nothing  In  the  record  tending  to  show  that 
be  gave  expression  to  such  intention.     His 
undisclosed   Intention    could   not   bind    the 
plaintiff.    Neither  upon  the  check  nor  in  the 
letter  was  there  any  statement  to  Indicate 
to  plaintiff  that  It  was  Intended  to  be  in  full 
payment    ^'The  nature  of  the  offer  or  tender 
by  the  debtor  is  an  Imimrtant  consideration 
.  In  determining  whether  there  has  been  an  ac- 
ceptance and  satisfaction.    To  constitute  an 
accord  and  satisfaction  it  is  necessary  that 
the  money  should  be  offered  In  full  satisfac- 
tion of  the  demand,  and  be  accompanied  by 
such  acts  and  declarations  as  amount  to  a 
condition  that  the  money,  If  accepted,  is  ac- 
cepted In  satisfaction;   and  it  must  be  such 
that  the  party  to  whom  it  is  offered  is  bound 
to  understand  therefrom  that,  if  he  takes  It, 
he   takes  it  subject  to  such  conditions."     1 
Cyc.   332.     Appellant  asserts  that,  "accord- 
ing to  the  weight  of  authority,  where  a  claim 
is  in  dispute,  and  the  debtor  sends  or  gives 
the  creditor  a  check  for  a  less  sum,  which  he 
declares  to  be  in  full  payment  of  all  demands, 
the  retention  thereof  by  the  creditor  consti- 
tutes   an    accord    and    satisfaction."      This 


statement  of  the  law  to  correct;  but  Iq  the 
first  place,  it  does  not  appear  that  there  was 
any  dispute  prior  to  the  receipt  of  the  state- 
ment. Defendant  received  the  statement 
and,  regarding  it  unreasonable,  refused  to 
pay  It  in  full,  but  did  concede  that  a  certain 
amount  was  due  and  paid  It.  He  did  not  de- 
clare that  it  was  in  full  payment  of  all  de- 
mands ;  on  the  contrary,  his  letter  clearly  In- 
dicates that  as  to  the  balance  he  expected 
plaintiff  to  bring  suit,  which  he  declared  he 
would  not  pay  willingly,  but  that  it  would 
be  promptly  paid  upon  the  rendition  of  Judg- 
ment against  him.  Moreover,  when  plain- 
tiff's assignor  notified  him  they  could  not  ac- 
cept his  versloh  of  the  case,  and  Inclosed  a 
receipt  on  account  for  the  amount  of  the 
check,  he  made  no  objection  to  such  applica- 
tion, but  at  their  suggestion  fixed  a  time  to 
meet  them  for  the  purpose  of  adjusting  their 
differences  as  to  the  balance  of  the  account 
which  he  had  refused  to  pay. 
Judgment  and  order  afiirmed. 

We  concur:  ALLEN,  P.  J.;  TAGGABT,  J. 


(12  Cal.  A.  767) 

GRANGERS'   UNION  v.   ASHE  et  *L 
(Civ.  677.) 

(Court  of  Appeal,  First  District  California. 
March  9,  1910.  Rehearing  Denied  April  7, 
1910;  Denied  by  Supreme  Conrt  April  29, 
1910.) 

1.  JUDOUBRT  (t  251*)— OORFOBiaTr  TO  PLSAD- 
IN08. 

Where  tbe  complaint  alleged,  that  defend- 
ants were  liable  as  i>artnen,  and  the  findings 
were  that  there  was  no  such  partnership,  but 
defendants  in  effect  denied  liability  aa  partneis, 
or  as  individuala,  they  raised  an  issue  not  raised 
in  the  complaint  and  one  upon  which  an  indi- 
vidual judgment  might  be  based. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S  437 ;   Dec.  Dig.  §  251.*] 

2.  Jddgmbnt  (§  251*)- AoTiow  fob  Goods— 
Paktnership— PaoMisE  to  Pat— Effect. 

In  an  action  against  an  alleged  partner- 
ship for  goods  sold,  where  one  of  the. alleged 
partners  promised  to  pay  for  the  goods  to  be 
sold,  it  was  immaterial  that  he  was  not  a  part- 
ner with  the  other,  or  that  the  allegation  of 
partnership  was  not  proved. 

[Ed,  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  J  437;  Dec.  Dig.  §261.*] 

3.  Interest  (}  47*)  —  Acxiow  fob  Goods  — 
Claim  — Judgment  — When  Interest  Ao- 

CBUES. 

In  an  action  for  goods  sold,  it  was  error  to 
allow  interest  on  the  amount  of  tbe  claim  from 
the  date  it  was  found  to  be  due,  since  no  inter- 
est can  be  recovered  in  an  action  on  an  open 
account  prior  to  the  filing  of  a  complaint. 

[E!d.  Note.— For  other  •  cases,  see  Interest 
Cent  Dig.  {{  106,  107;  Dec.  Dig.  i  47.*] 

Appeal  from  Superior  Court,  San  Benito 
County ;  M.  T.  Doollng,  Judge. 

Action  by  the  Grangers'  Union,  a  corpora- 
tion, against  R.  Porter  Ashe  and  another. 
Judgment  for  plaintiff,  and  defendants  ap- 
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peal.     Reversed  In  part;  modified  and  af- 
firmed In  part. 
See,  also,  106  Pac.  888. 

John  T.  Thornton,  Leo.  C.  Lennon  and  T. 
M.  O'Connor,  for  appellants.  Brlggs  &  Hud- 
ner,  for  respondent. 

KERRIGAN,  J.  This  is  an  acUon  for 
goods  sold  and  delivered.  The  case  was  tried 
by  the  court  sitting  without  a  jury,  and 
Judgment  went  for  plaintiff  against  the  de- 
fendants. The  appeal  is  from  that  Judgment, 
talsen  within  60  days  after  the  entry  there- 
of under  sections  941  A,  941B,  and  941C  of 
the  Code  of  Civil  Procedure. 

The  facts  of  this  case  are  simple,  and  no 
question  of  difficulty  is  presented.  The  de- 
fendants claim  that  the  goods  were  sold  and 
delivered  to  the  Ruinart  Stock  Farm,  a  cor- 
poration. PlaintiCF,  on  the  other  band,  al- 
leged in  Its  complaint  that  the  defendants 
were  copartners,  doing  business  under  the 
name  of  Ruinart  Stock  Farm,  and  were  liable 
as  such  for  the  goods  and  supplies  furnished. 
The  evidence  Introduced  by  the  defendants 
tended  to  prove  that  the  goods  were,  as 
claimed  by  them,  sold  and  delivered  to  the 
Ruinart  Stock  Farm,  and  in  corroboration  of 
this  evidence  it  was  shown  by  the  plaintiffs 
books  of  account  that  the  merchandise  in 
question  was  in  fact  charged  to  the  Ruinart 
Stock  Farm.  Plaintiff,  however,  introduced 
evidence  that  Gaston  M.  Ashe  represented  to 
the  manager  of  the  plaintiff  that  he,  with  his 
brother  and  codefendant,  would  be  personal- 
ly responsible  for  said  goods;  that,  upon  be- 
ing asked  iby  said  manager  how  the  account 
should  be  charged,  Gaston  M.  Ashe  said  that 
it  had  better  be  charged  to  the  Ruinart  Stock 
Farm,  and,  accordingly,  the  merchandise  was 
so  charged.  There  is  no  evidence  in  the  rec- 
ord showing  that  the  defendants  were  part- 
ners, and  the  court  found  they  were  not,  and 
the  record  shows  that  Gaston  M.  Ashe  bad- 
no  authority  to  represent  to  plaintiff  that  R. 
Porter  Ashe  would  be  liable  personally  for 
the  supplies  furnished. 

The  complaint  alleges  that  the  defendants 
are  liable  as  partners,  while  the  findings  are 
that  there  was  in  reality  no  such  partner- 
ship; wherefore  defendants  suggest  that  the 
Judgment  should  have  been  rendered  in  their 
favor.  But  they,  in  effect,  denied  liability  as 
partners  or  individuals,  and  thus,  it  may  be 
said,  raised  an  issue  not  raised  by  the  com- 
plaint, and  one  upon  which  an  individual 
Judgment  might  be  based.  Flinn  v.  Ferry, 
127  Cal.  648,  60  Paa  434;  Vance  v.  Ander- 
son, 113  CaL  532,  45  Pac.  816;  DoMe  Co.  t. 
Keystone,  etc.,  Co.,  145  Cal.  481,  78  Paa 
1000.  However,  it  appearing  that  Gaston  M. 
Ashe  bad  promised  to  pay  for  the  goods  to 
be  sold,  it  makes  no  difference  that  be  was 
not  a  partner  with  R.  Porter  Ashe,  or  that 
the  allegation  of  the  partnership  was  not 
proved.    Bates  on  Partnership,  vol.  2,  §  1068; 


Id.  vol.  1,  Sf  170, 171;  Courson  v.  Parker,  39  W. 
Va.  521,  20  S.  B.  583;  Weimer  v.  Rector,  43 
W.  Va.  735,  28  S.  E.  716;  Ency.  of  Plead.  & 
Prac.  vol.  15,  p.  955;  Hunter  t.  Martin,  67 
Cal.  365 ;  Wallace  v.  Baisley,  22  Or.  572,  30 
Pac.  432;  Marx  Bros.  v.  Calpepper,  40  Fla. 
322,  24  South.  59;  WbltweU  ▼.  Thomas,  9  CaL 
499. 

The  court  allowed  Interest  at  the  rate  of 
7  per  cent  per  annum  on  the  amount  of  the 
claim  from  the  date  it  was  found  to  be  due. 
This  was  error.  No  interest  can  be  recover- 
ed in  an  action  for  goods  sold  and  delivered 
upon  an  open  account  prior  to  the  filing  of 
the  complaint  Pac.  Mutual  Life  Ins.  Co.  t. 
Fisher,  106  Cal.  224,  39  Pac.  758;  Cox  v.  Mc- 
Laughlin, 76  Cal.  60,  18  Pac  100,  9  Am.  St 
Rep.  164;  Heald  ▼.  Hendy,  89  Cal.  633.  27 
Pac.  67;  Easterbrook  v.  Farquarson,  110  Cal. 
3U,  42  Pac.  811;  Lane  v.  Turner,  114  CiJ. 
396,  46  Pac.  290.  Calculating  Interest  at  the 
legal  rate  on  the  principal  sum  found  to  be 
due  from  the  date  the  complaint  was  filed 
until  the  Judgment  was  rendered  would  give 
an  amount  less  by  the  sum  of  $40  than  the 
amount  allowed  as  interest  on  the  Judgment. 

There  being  no  evidence  to  support  the 
judgment  against  R.  Porter  Ashe,  it  must  as 
to  him  be  reversed,  and  it  Is  so  ordered.  As 
we  have  just  seen,  however,  there  Is  evidence 
to  support  the  findings  against  Gaston  M. 
Ashe;  and  as  to  him  the  Judgment  is  direct- 
ed to  be  modified  by  deducting  therefrom  the 
sum  of  $40  as  of  its  date  of  entry,  and  as  so 
modified  it  Is  affirmed. 

We  concur:    COOPER,  P.  J.;  ELALL,  3. 


(U  Idkbo,  Tt) 
BLAKE  V.  JACKS,  Assessor. 
(Sapieme  Court  of  Idaho.    April  13,  1910.) 

fSvJlabu*  by  the  Court.) 

1.  Counties  (|  16*)  —  Annexatiow  —  Appob- 

TIONVENT   OF  CODNTT   DKBT. 

Where  a  county  is  enlarged  by  annexing 
a  portion  of  another  county,  the  annexed  por- 
tion is  liable  to  pay  its  proportionate  share  of 
the  indebtedness  of  the  county  to  which  it  is 
annexed. 

[Ed.    Note.— For   other   cases,   see    Connties, 
Cent  Dig.  f   12;    Dec.  Dig.   |   16.*1 

2.  CooitTixs  (f  16*)^Dkbt8— AiiNEZATioif  or 
Tebbitobt. 

Under  the  provisions  of  section  1963,  Rev. 
Codes,  which  pledges  the  faith,  credit  and  all 
taxable  property  within  the  limits  of  the  conn^ 
as  it  was  constituted  at  the  time  the  indabted- 
neBS  was  incurred  for  its  payment,  all  taxable 
property  subsequently  brought  into  the  county 
IB  liable  for  its  proportionate  share  of  snch  ii^ 
debtedness. 

[Ed.    Note.— For   other   cases,    see   Counties, 
Cent  Dig.  {  12;  Dec.  Dig.  |  16.*] 

3.  COTJNTLKS    (8   16*)— ANNKXATIOM    OF   TxBU- 

TOBT— Ijabilitt  fob  Debtb. 

Under  the  proviaions  of  onr  statute,  the 
indebtedness  of  a  county  becomes  a  bnrden  ap- 
on  all  of  the  taxable  property  brought  within 
the  county  after  the  creation  of  such  indebted- 
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ness,  as  well  aa  upon  the  taxable  prouerty  that 
was  within  the  county  at  the  date  of  the  crea- 
tion of  the  indebtedness. 

[E>d.  Note.— For  otlier  cases,  see  Coanties, 
Cent.  Dig.  i  12;   Dec.  Di«.  {  16.*} 

Appeal  from  District  Court,  Nes  Perce 
County;  Bdgar  C.  Steele,  Judge. 

Action  by  J.  W.  Blake  against  J.  8.  Jacks, 
Assessor.  Judgment  for  defendabt  Plain- 
tiff appeals.    Affirmed. 

Morgan  &  Morgan,  for  appellant  D.  C. 
McDougall,  Atty.  Gen.,  J.  H.  Peterson,  Asst. 
Atty.  Gen.,  and  Dwlgbt  E.  Hodge,  Co.  Atty., 
for  respondent 

SULLIVAN,  C.  J.  An  act  was  passed  by 
the  Legislature  In  1906  (see  Seas.  Laws 
10O3,  p.  204)  which  segregated  from  Sho- 
shone county  a  portion  of  such  county  and 
annexed  it  to  Nez  Perce  county,  and  this 
action  is  brought  to  test  the  right  of  Nez 
Perce  county  to  levy  and  collect  taxes  on 
property  in  said  annexed  portion  for  the 
purpose  of  paying  the  principal  or  Interest 
of  warrants  or  bonded  Indebtedness  created 
by  and  existing  against  said  county  prior 
to  the  annexation.  The  facts  pleaded  In  the 
complaint  were  8n£9clent  to  pat  In  issue  the 
right  of  Nez  Perce  county  to  levy  and  col- 
lect taxes  on  the  annexed  territory  for  the 
pnriMse  of  paying  the  indebtedness  of  Nez 
Perce  county  existing  at  the  time  of  the 
annexation.  The  court  sustained  a  general 
demurrer  to  the  complaint  BXiA  entered 
judgment  of  dismissal,  the  plaintiff  having 
declined  to  plead  further,  and  the  appeal  Is 
from  said  Judgment  The  sustaining  of  the 
demurrer  and  entering  Judgment  of  dismiss- 
al is  assigned  as  error. 

It  is  contended  that  since  this  court  held 
in  Shoshone  County  v.  Profltt,  11  Idaho,  763, 
84  Pac.  712,  that  the  portion  of  Shoshone 
county  segregated  therefrom  and  attached  to 
Nez  Perce  county  must  pay  Its  ratable  por- 
tion of  the  indebtedness  of  Shoshone  coun- 
ty, and  that  Nez  Perce  county  as  it  existed 
at  the  time  of  the  annexation  was  not  liable 
for  any  part  of  that  indebtedness.  It  would 
he  unjust  and  inequitable  now  to  require 
the  segregated  and  annexed  portion  to  pay 
its  proportionate  part  of  the  indebtedness  of 
Nez  Perce  county  that  existed  at  the  time 
of  the  annexation.  In  the  case  of  Shoshone 
County  V.  Profltt  supra,  it  was  held  by  a 
majority  of  this  court,  under  the  provisions 
of  section  3,  art  18,  of  the  state  Constitu- 
tion, that  whenever  any  part  of  a  county  is 
stricken  off  and  attached  to  another  county 
the  part  stricken  off  must  pay  Its  ratable 
proportion  of  all  of  its  then  existing  liabil- 
ities to  the  county  from  which  it  is  taken, 
and  that  the  county  to  which  it  is  attached 
was  not  liable  to  pay  any  of  such  indebted- 
ness, and  that  is  the  law  of  that  case. 

In  support  of  counsel's  contention  that  It 
would  be  unjust  and  inequitable  to  require 


the  annexed  portion  to  pay  its  propoitlon- 
ate  share  of  the  mother  county's  indebted- 
ness, and  also  its  share  of  the  county's  in- 
debtedness to  which  It  is'  annexed,  section 
1963,  Rev.  Codes  1909,  is  dted,  which  pro- 
vides that  the  faith,  credit  and  all  taxable 
property  within  the  limits  of  a  county  as  It 
was  constituted  at  the  time  the  Indebtedness 
was  contracted  or  Incurred  are  and  must 
continue  pledged  for  the  payment  of  the 
same,  and  that  that  being  true,  Nez  Perce 
county,  as  it  existed  before  the  annexation, 
must  and  ought  to  pay  all  of  the  then  exist- 
ing indebtedness  of  the  county. 

The  provisions  of  that  section  pledge  the 
faith,  credit  and  taxable  property  within 
the  limits  of  a  county  as  it  was  constituted 
at  the  time  of  Incurring  the  indebtedness  to 
the  payment  of  such  Indebtedness.  But  It 
was  not  intended 'by  such  provisions  to  ex- 
empt any  taxable  property  that  was  brought 
into  the  county  after  the  indebtedness  was 
Incurred  from  the  payment  of  its  ratable 
share  of  sudi  Indebtedness.  The  pledge  of 
property  then  in  the  county  to  the  payment 
of  indebtedness  was  not  Intended  to  release 
other  taxable  property  within  such  county 
from  taxation  for  that  purpose.  Where  it 
is  not  prohibited  by  statute,  the  natural  and 
legal  result  of  annexation  of  one  portion  of 
a  county  to  another  is  that  such  annexed 
portion  must  pay  Its  ratable  share  of  the 
indebtedness  of  the  county  to  which  It  is 
annexed. 

It  was  held  in  Watson  t.  Commissioners 
of  Pamlico  Co.,  82  N.  C.  17,  that  where  a 
county  is  enlarged  by  annexation  of  new  ter- 
ritory, the  property  thus  brought  within  the 
corporate  limits  will  be  subject  to  taxation 
to  discharge  the  pre-existing  Indebtedness  of 
the  old  corporation.  In  the  course  of  that 
decision,  the  court  cites  Com'rs  of  Currituck 
T.  Com'rs  of  Dare,  79  N.  C.  5C5,  and  states 
that  the  court  in  that  case  cites  with  ap- 
proval the  doctrine  laid  down  In  1  Dillon  on 
Municipal  Corporations,  §  123,  where  It  is 
stated  that  where  a  new  county  is  created 
out  of  the  territory  of  an  old  county,  or  if  a 
part  of  its  inhabitants  or  territory  Is  an- 
nexed to  another  county,  unless  some  provi- 
sion is  made  in  the  act  respecting  the  prop- 
erty and  existing  liabllltieB  of  the  old  coun- 
ty, the  latter  will  be  entitled  to  all  of  the 
property,  and  be  solely  answerable  for  all 
of  the  liabilities,  and  sajrs:  "The  plaintiffs 
can  derive  no  support  to  their  claim  of  ex- 
emption from  the  decision  in  Currituck  v. 
Dare,  supra,  since  the  liability  of  all  the  fax- 
able  property  In  the  comity  of  Dare,  as  con- 
stituted, to  assessment  to  meet  its  obliga- 
tions is  recognized,'  while  so  much  as  is  tak- 
en from  Currituck  by  the  express  terms  of 
the  enactment 'Is  additionally  charged  with 
its  ratable  share  of  the  debt  of  the  latter  In- 
curred for  internal  improvement." 
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That  case  Is  clearly  against  the  coDtention 
of  the  appellant  The  case  of  Chicago,  St. 
P.,  M.  &  O.  Ry.  Co.  v.  Oumlng  Co.,  31  Neb. 
374,  47  N.  W.  1121,  Involved  the  question 
whether  certatn  property  was  exempt  from 
taxation  to  pay  the  debts  of  the  county  to 
which  It  was  annexed  that  existed  prior  to 
the  annexation.  The  court  disposed  of  that 
contention  as  follows:  "If  the  position  con- 
tended for  by  the  plalntift  should  be  sus- 
tained, then  only  such  property  as  was  with- 
in the  county  when  the  bonds  were  voted 
would  be  liable  for  the  payment  of  the 
same.  This,  however,  is  not  the  law.  The 
voters  of  a  county,  when  voting  bonds,  as- 
sume a  burden,  not  only  for  themselves,  but 
for  all  the  property  owners  in  the  county; 
and.  In  elfect,  agree  that  the  county  shall 
iwy  the  bonds,  with  lawful  Interest  there- 
on. This  applies  to  all  t&xable  property  In 
the  county,  whether  In  the  county  when  the 
bonds  were  voted,  or  such  as  may  be  brought 
therein  afterwards." 

In  Lake  Shore  &  M.  S.  By.  Co.  v.  Smith, 
ISl  Ind.  512,  81  N.  B.  196,  the  court  said: 
"The  general  and  well-settled  rule  Is  that, 
where  the  territorial  boundary  of  a  body 
politic  or  corporation  is  extended  so  as  to 
Include  new  and  additional  property,  sndi 
property  Is  thereby  subjected  to  taxation  In 
like  manner  and  to  the  same  extent  as  prop- 
«ty  previously  included  within  the  corpo- 
ration; and  this  Is  true,  even  though  such 
taxation  be  for  the  purpose  of  paying  pre- 
existing debts  of  the  corporation." 

It  is  held  In  28  Oyc  222  et  seq.,  as  fol- 
lows: "Debts  of  a  municipality  contracted 
before  an  addition  become  a  burden  upon 
the  added  territory  as  well  as  upon  the  orig- 
inal territory,  unless  it  is  otherwise  provided 
by  statute."  The  rule  there  laid  down  was 
applied  to  cities  and  towns,  and  the  same 
rule  extends  to  counties  as  well  as  cities. 
Com'rs  of  Iiaramle  Co.  v.  Com'rs  of  Albany 
Co.,  92  U.  S.  307,  23  L.  Bd.  552. 

We  arrive  at  the  conclusion  that  the 
property  In  the  annexed  portion  of  the  coun- 
ty is  liable  for  its  proportionate  share  of 
the  indebtedness  of  Nez  Perce  county  as  It 
existed  before  the  annexation.  The  Judg- 
ment of  the  trial  court  must  therefore  be 
sustained,  and  it  is  so  ordered,  with  costs 
In  favor  of  respondent 

STEWART  and  AILSHIE;  JJ^  concur. 


(18  Idaho,  (1) 

DARKNUI/L  V.  OCEUR  D'ALENB  A  ST. 

JOB  TRAN8P.  CO.,  Limited. 
(Supreme  Court  of  Idaho.    April  12,  1910.) 

(BylUibiu  iy  the  Court.) 

1.  Pi.«Anii»o  (§  868*)— JoiNDEB  or  Oausks  of 
Action. 

Where  two  or  more  causes  of  action  are 
improperly  nnited  and  cominingled  in  one  count 


in  the  complaint,  the  proper  procedure  to  reach 
the  defect  is  by  motion  to  require  the  plaintiff 
to  separately  state  his  several  causes  of  acti(H> 
in  different  counts. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  1194;    Dec.  Dig.  {  368.*] 

2.  Action   ({   45*)— Joindbb  or   Causes   or 

Action. 

A  cause  of  action  arising  on  an  express 
contract  for  the  payment  of  a  fixed  and  speci- 
fied salary  may  be  united  in  the  same  action 
with  a  cause  of  action  for  the  same  services  on 
an  implied  contract  to  pay  the  reasonable  valae 
of  such  services. 

[Ed.  Note. — For  other  eases,  see  Action,  Cent 
Dig.  {  433 ;   Dec.  Dig.  |  46.*] 

8.  COKPOBATIONS  (8  888*)— CONTBAOTa— Ultba 

Vibes— EsTOPPM,  to  OtAiif. 

Where  D.  entered  into  a  contract  with  a 
corporation,  whereby  it  was  mutually  undei^ 
stood  and  agreed   that,  in  consideration  of  IX 

fiurchasing  stock  in  the  corporation  and  retain- 
ng  and  continuing  his  ownership  in  such  stock 
of  the  corporation,  the  corporation  would  fur- 
nish him  employment  as  assistant  general  man- 
ager as  long  as  D.  retained  the  ownership  ot 
such  stock,  at  the  same  salary  that  the  cor- 
poration miKht  or  should  from  time  to  time 
pay  to  one  W.,  its  general  manager,  and  D.  en- 
tered into  the  employment  of  the  corporatioa 
under  such  contract  and  continued  in  the  serv- 
ice of  the  company  for  abont  three  years,  and 
thereafter  sued  the  corporation  to  recover  his 
wages  at  the  agreed  and  stipulated  price,  the 
corporation  will  be  bound  to  pay  such  salary  as 
was  agreed  and  stipulated  and  will  be  estopped 
from  setting  up  the  plea  of  ultra  vires. 

[Eid.  Note.— For  other  cases,  see  Gorporationa, 
Cent  Dig.  {{   1556-1567;    Dec.  Dig.  |  38al*i 

4.  OoBPOBATiONS  (S  618*)— -OoNTBACT  or  Bx- 
PLOTincniv- Action  fob  Sjcbvices. 

In  such  case,  where  the  services  have  al- 
ready been  rendered,  and  the  action  is  one 
merely  to  collect  the  salary  already  earned,  the 
question  as  to  the  power  of  the  corporation  t* 
repudiate  the  contract  and  discharge  the  em^ 
pIoy£  does  not  arise  and  is  not  involved. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  5ia*] 

5.  Contbactb  (I    188*)  — Vaijditt  — PuBuc 

POUCT. 

Sound  public  policy  can  never  run  counter 
to  the  principles  of  honest  and  fair  dealing, 
and  the  rule  of  public  policy  cannot  be  invoked 
to  defeat  the  recovery  of  an  honest  claim. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  498-603 ;  Dec  Dig.  f  188.*] 

6.  Fbauds,   Statuttb  op  (i   139*)— Contbact 

or  BUPLOTKENT— Sebvioks. 

The  statute  of  frauds  (subdivision  1,  i  6009, 
Rev.  Codes)  will  not  prevent  the  recovery  of  an 
agreed  and  stipulated  price  contracted  to  i>e 
paid  for  services  and  labor  which  have  been 
rendered  by  the  employ^  during  a  period  ex- 
ceeding one  year,  simply  because  the  contract 
was  not  reduced  to  writing. 

[Ed.  Note.— For  other  cases,  see  E^nds,  Stat- 
ute of,  Cient  Dig.  SI  834,  337;  Dec.  Dig.  I 
139i*] 

7.  Frauds,  Statute  or  (|  49*)— Contbagt  or 
Employment- Tbbuinatior  Within  ORK 
Yeab. 

A  contract  whereby  a  corporation  agree* 
to  employ  D.  at  a  speclSed  salary  so  long  as 
he  continues  to  own  and  hold  his  stock  in  the 
corporation,  does  not  come  within  the  purview 
ot  the  statute  of  frands  (subdivision  1,  {  6009, 
Rev.  Codes),  on  the  ground  that  the  same  was 
not  in  writing,  for  the   reason  that  such  eon- 
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tract  is  capable  of  being  fall;  performed,  com- 
pleted,  and  terminated  within  a  year. 

[Ed.  Note.— For  other  cases,  see  Fraads,  Stat- 
ute of.  Cent.  Dig.  {  74 ;   Dec  Dig.  |  4».*] 

Appeal  from  District  Couart,  Kootenai 
County;  Robt  N.  Dunn,  Judge. 

Action  by  A.  A.  Darlcnell  against  the  Coeur 
d'Alene  &  SL  Joe  Transportation  Company, 
Limited.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed,  and  new  trial  granted. 

R.  EL  McFarland,  for  appellant.  Robert 
H.  Elder,  for  respondent 

AILSHIE,  J.  This  action  was  commenced 
for  the  recovery  of  Judgment  for  services 
rendered  by  the  plaintiff  to  the  defendant 
corporation.  An  amended  complaint  was 
filed,  and  a  demurrer  to  that  complaint  was 
sustained.  A  second  amended  complaint  was 
filed,  and  it  was  upon  that  complaint  that 
the  cause  went  to  trial.  It  was  alleged  by 
the  plaintiff  that  on  the  1st  day  of  April, 
1005.  he  purchased  30  shares  of  the  capital 
stoclE  of  the  defendant  corporation,  and  that 
he  thereupon  and  on  the  same  day  entered 
into  the  contract  with  the  defendant  upon 
which  this  action  is  based.  Paragraph  5  of 
the  second  amended  complaint  alleges  the 
nature  and  character  of  the  contract  upon 
which  the  action  is  founded,  and  is  as  fol- 
lows: "That  on,  to  wit,  the  Ist  day  of  April, 
1905,  and  after  plaintiff  had  purchased  said 
shares  of  stock,  said  plaintiff  and  defendant 
entered  into  an  oral  agreement,  upon  the 
terms  whereof  defendant  agreed  to  employ, 
and  did  employ,  plaintiff  as  the  assistant 
general  manager  of  said  defendant  and 
agreed  and  promised  to  pay  to  plaintiff  for 
his  services  as  said  assistant  general  man- 
ager, for  such  period  of  time  as  plaintiff 
should  retain  his  said  shares  of  stock,  the 
same  salary  from  time  to  time  paid  to  and 
received  by  said  J.  O.  White  as  such  general 
manager,  and  thereupon,  to  wit  on  the  1st 
day  of  April,  1906,  plaintiff  entered  In  the 
employ  of  said  defendant  under  and  by  vir- 
tue of  said  oral  agreement,  and  performed 
services  for  said  defendant  as  such  assist- 
ant general  manager  at  the  monthly  salary 
of  1100.  until  the  6th  day  of  October,  1905, 
when  said  defendant  commenced  to  pay,  and 
ever  since  said  last-mentioned  date  to  the 
present  time  has  paid,  to  said  J.  C.  White, 
as  such  general  manager,  the  salary  of  $3,- 
000  per  annum,  by  reason  whereof  and  un- 
der the  terms  and  conditions  of  said  oral 
agreement  plaintiff  became  and  was  entitled 
to  receive  for  his  services  as  assistant  gen- 
eral manager  the  sum  of  $3,000  per  annum 
from  the  6th  day  of  October,  1905."  It  is 
farther  alleged  that  under  and  by  virtue  of 
the  contract  set  out  in  paragraph  5  the  plain- 
tiff performed  services  for  the  defendant  as 
assistant  general  manager  from  the  1st  day 
of  April,  1905,  up  to  and  including  the  6tb 


day  of  October,  1905,  at  the  monthly  salary 
of  $100,  and  that  from  the  6th  day  of  Octo- 
ber, 1905,  up  to  and  including  the  6th  day  of 
June,  1908,  the  plaintiff  performed  services 
for  defendant  continuously  as  assistant  gen- 
eral manager  at  the  salary  of  $3,000  per 
annum.  Plaintiff  alleges  that  the  salary 
claimed  by  him  is  the  same  salary  that  the 
defendant  was  paying  to  its  general  man- 
ager, J.  C.  White,  during  the  same  period  of 
time  that  plaintiff  was  in  its  employ,  and 
that  plaintiff  was  by  the  terms  of  his  con- 
tract to  receive  the  same  compensation  as 
the  general  manager  might  receive  for  the 
same  period' of  time.  In  addition  to  the  fore- 
going allegations  as  to  the  nature  of  the  con- 
tract, plaintiff  also  alleges.  In  paragraph  6, 
"that  said  services  were  reasonably  worth" 
the  sums  alleged  and  claimed  by  him  in  his 
complaint 

When  the  case  came  on  for  trial,  the  de- 
fendant filed  a  motion  "to  require  plaintiff 
to  elect  as  between  two  causes  of  action  to 
proceed  upon  and  to  strike."  The  court  ap- 
pears to  have  sustained  this  motion  and 
made  an  order  requiring  the  plaintiff  "to 
elect  between  the  two  separate  and  distinct 
causes  of  action  set  forth  in  his  complaint 
herein,  and  that  all  of  said  complaint  rela- 
tive to  any  cause  of  action  other  than  the 
one  plaintiff  elects  to  retain  In  his  complaint 
be  stricken  from  said  complaint."  The  plain- 
tiff protested  against  this  action,  took  his 
exception,  and  thereupon  elected  to  proceed 
upon  the  contract  as  set  out  in  his  complaint 
for  the  recovery  of  a  stipulated  salary.  The 
trial  thereupon  proceeded,  and  plaintiff  call- 
ed his  first  witness  and  b^an  to  examine 
him,  whereupon  the  defendant  objected  to 
the  Introduction  of  any  evidence  in  the  case 
"for  the  reason  tliat  plainticrs  amended  com- 
plaint *  *  *  as  it  now  stands  under  the 
order  of  the  court  •  •  •  does  not  state 
facts  sufiScient  to  constitnte  a  cause  of  ac- 
tion." This  motion  was  sustained  by  the 
court,  and  the  plaintiff  excepted  and  has  pre- 
served the  proceedings  in  a  statement  and 
bill  of  exceptions.  This  appeal  is  from  the 
Judgment 

It  was  contended  by  the  defendant  on  Its 
motion  to  require  the  plaintiff  to  elect  and 
is  contended  in  this  court,  that  the  plaintiff 
had  improperly  commingled  two  separate 
and  independent  causes  of  action  in  one 
count  In  other  words,  it  is  insisted  that  the 
complaint  charged  a  pretended  cause  of  ac- 
tion on  the  contract  for  a  stipulated  salary 
and  also  a  pretended  cause  of  action  on 
quantum  meruit.  This  contention  seems  to 
have  been  based  on  the  fact  that  the  plain- 
tiff inserted  in  his  complaint  the  allegation 
that  the  services  were  of  the  reasonable  val- 
ue of  the  amount  alleged.  If  this  contention 
be  correct,  still  the  proper  method  of  reach- 
ing the  objection  would  not  be  by  motion  to 
require  the  plaintiff  to  elect    The  two  caus- 
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es  of  action  would  not  be  Inconsistent  If 
Improperly  nnlted  and  commingled  In  one 
count,  the  proper  motion  would  have  been  to 
require  the  plaintiff  to  separately  state  bis 
several  causes  of  action.  It  Is  conceded, 
and  the  complaint  so  states,  that  the  recov- 
ery sought  was  for  a  stipulated  price  for 
services  rendered — the  services  here  render- 
ed under  contract.  The  only  question  which 
seems  to  arise  In  the  case  Is  whether  the 
plaintiff  could  recover  on  a  stipulated  price 
or  must  recover  on  quantum  meruit.  The 
two  theories  are  not  inconsistent.  Indeed, 
It  the  plaintiff  should  succeed  in  proving  that 
he  rendered  the  services  and  should  be  un- 
able to  prove  that  he  had  a  contract  for  a 
specific  salary,  then  he  would  be  clearly  en- 
titled to  recover  the  reasonable  value  of  the 
services,  provided  his  complaint  contains  a 
count  on  quantum  meruit.  Under  the  stat- 
ute (subdivision  1,  §  41G9)  causes  of  action 
arising  out  of  "contracts  express  or  implied" 
may  be  Joined.  So  a  cause  of  action  on  an 
express  contract  for  a  fixed  salary  may  be 
Joined  with  a  cause  of  action  for  the  same 
service  on  an  Implied  promise  to  pay  the  rea- 
sonable value  thereof.  Cowan  v.  Abbott,  92 
Cal.  100,  28  Pac.  213;  Estrella,  etc.,  Co.  t. 
Butler,  125  Cal.  234,  57  Pac.  980;  CHmstead 
T.  Dauphlny,  104  Cal.  635,  38  Pac.  505. 

It  is  argued,  and  the  chief  contention  Is 
made  by  respondent,  that  this  contract  is 
void,  that  as  to  the  corporation  it  was  ultra 
vires,  and  that  It  la  also  contrary  to  public 
policy,  for  the  reason  that  It  has  the  effect 
of  divesting  the  directors  and  officers  of 
their  power  of  controlling  and  managing 
the  business  and  affairs  of  the  corporation. 
However  sound  this  argument  may  be,  and 
whatever  merit  it  may  contain,  it  is  clearly 
Inapplicable  to  the  present  status  of  this 
case  and  the  facts  on  which  we  must  pass. 
The  question  of  the  power  of  the  directors  to 
discharge  the  appellant  and  absolve  the  cor- 
poration from  a  further  continuance  of  the 
relation  or  longer  recognizing  the  binding 
effect  of  the  contract  and  accepting  appel- 
lant's services  under  the  contract  does  not 
arise  In  this  case.  Here,  according  to  the 
allegations  of  the  complaint,  appellant  con- 
tinued for  several  years  in  the  service  of 
respondent  under  the  terms  of  this  con- 
tract, and  the  only  question  which  arises 
now  is  the  liability  of  the  company  to  pay 
for  the  service  already  rendered.  May  he 
rest  his  right  of  recovery  on  the  price  fixed 
by  the  contract,  or  shall  he  be  bound  to 
base  his  recovery  on  the  reasonable  value 
of  the  services  rendered?  No  dispute  arises 
on  this  appeal  as  to  the  actual  performance 
and  acceptance  of  the  service.  The  only 
question  now  involved  is  as  to  the  measure 
of  compensation;  appellant  claims  the  right 
to  recover  for  services  already  rendered  ac- 
cording to  the  terms  of  the  contract,  which 
terms  have  been  fully  performed  on  his  part, 
while  respondent  repudiates  the  contract  and 
denies  any  right  of  recovery  thereunder.    In 


our  Judgment,  It  Is  scarcely  a  debatable 
question.  The  validity  and  binding  effect 
of  the  contract  having  been  recognized  until 
after  the  services  have  been  rendered,  the 
corporation  will  now  be  liable  to  pay  in  ac- 
cordance with  its  terms  if  appellant  suc- 
ceeds in  his  proofs.  The  plea  of  ultra  vires 
would  not  be  available  to  the  corporation  In 
such  case. 

The  contract  is  in  no  way  violative  of  any 
theory  or  principle  o^  public  policy.  Sound 
public  policy  can  never  run  counter  to  prin- 
ciples of  honest  and  fair  dealing.  This  is 
wholly  different  from  a  case  where  the  con- 
tract provides  that  the  party  shall  be  re- 
tained either  for  a  fixed  or  an  indefinite  peri- 
od as  a  trustee  or  elective  officer  of  the  cor- 
poration, or  where  the  contract  disables  the 
corporation  from  carrying  on  its  business, 
as  was  the  case  in  Glass  v.  Basin  &  Bay 
State  Mill  Co.,  31  Mont  21,  77  Pac.  302,  and 
Glbbs  V.  Cons.  Gas  Co.,  130  TJ.  S.  306,  0  Sup. 
Ct.  553,  32  L.  Ed.  979.  The  principles  of 
honesty  and  fair  dealing  will  not  permit  the 
company  to  escape  liability  to  pay  the  ap- 
pellant the  agreed  price  after  he  has  parted 
with  his  services  on  the  agreement  and  un- 
derstanding that  he  should  receive  a  stipu- 
lated salary.  Had  he  been  notified  in  ad- 
vance that  If  he  rendered  the  services  he 
would  only  be  allowed  compensation  in  such 
sum  as  he  could  prove  to  be  reasonable,  he 
might  have  preferred  to  seek  a  better  em- 
ployment at  a  fixed  and  more  remimeratlve 
salary.  Whatever  the  binding  effect  of  this 
contract  might  be  for  the  future  and  with 
reference  to  services  not  yet  rendered.  It  is 
the  unmistakable  legal  duty  of  resxMndent  to 
pay  for  past  services  In  accordance  with  the 
contract  as  the  same  may  be  prov«i.  5 
Thompson  on  Corp.  H  6016,  6017. 

It  is  argued  by  respondent  that  plaintiff 
cannot  recover  under  this  contract  for  the 
reason  that  it  was  in  violation  of  subdivi- 
sion 1,  I  6009,  Rev.  Codes.  That  provision 
of  the  statute  prohibits  the  introduction  of 
oral  evidence  to  prove  an  agreement  that  by 
its  terms  is  to  be  performed  within  a  year 
from  the  making  thereof.  The  provisions  of 
the  statute  are  not  applicable  to  the  case  in 
hand.  This  is  not  an  action  for  specific  per- 
formance or  for  damages  on  account  of  a 
breach  of  the  contract,  or  concerning  any  un- 
performed portion  of  the  contract  or  serv- 
ices to  be  rendered  in  the  future.  So  far 
as  the  action  in  hand  is  concerned,  it  is  an 
executed  contract.  Just  as  much  so  as  would 
be  a  contract  between  A.  and  B.  for  the 
performance  of  labor  at  $5  per  day,  and 
which  contract  was  entered  into  two  years 
liefore  the  commencement  of  action  by  A.  for 
the  recovery  of  his  wages.  We  apprehend 
that  A.  would  not  be  prohibited  proving  the 
contract  as  to  the  wages  he  was  to  receive 
for  the  two  years'  services  rendered,  simply 
because  the  contract  was  not  in  writing.  It 
would  be  quite  a  different  proposition,  how- 
ever, if  B.  had  refused  to  furnish   A.  the 
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work,  and  A.  bad  sued  B.  for  a  breach  of 
the  contract  By  a  long  line  of  autborltiea 
it  la  held  that  such  a  contract  as  this  does  not 
fall  within  the  statute  of  frauds,  for  the  rea- 
son that  it  was  capable  of  being  performed 
and  might  have  been  fully  performed  and 
terminated  within  a  year,  and  that  each  con- 
tracts are  not  within  the  statute.  2  Page 
on  Contracts,  S  676;  Wood  on  Frauds,  | 
270;  East  Line,  etc.,  B.  R.  Co.  v.  Scott,  72 
Tex.  70,  10  S.  W.  99,  13  Am.  St  Rep.  767;  I* 
&  N.  R.  R.  Co.  T.  Offutt,  99  Ky.  427,  36  S. 
"W.  181,  59  Am.  St  Rep.  407;  Sax  v.  Detroit, 
etc.,  Ry.  Co.,  125  Mich.  252,  84  N.  W.  314,  84 
Am.  St  Rep.  575;  Smalley  t.  Mitchell,  110 
Micb.  650,  68  N.  W.  978;  Yellow  Poplar  Co. 
V.  Rule,  106  Ky.  455,  50  8.  W.  685;  Greene 
T.  Harris,  9  R.  I.  407;  Eaton  v.  Whitalter, 
18  Conn.  222,  44  Am.  Dec.  590. 

In  this  case  the  contract  was  to  be  ter- 
minated on.  the  sale  by  plaintiff  of  bis  stock 
in  the  corporation.  His  purchasing  and  con- 
tinuing to  bold  the  stock  waa  the  considera- 
tion for  the  contract,  and  on  his  making  a 
sale  of  the  stock  the  agreement  and  likewise 
the  employment  would  end.  McMullan  y. 
Dickinson  Co.,  63  Minn.  405,  65  N.  W.  661, 
663.  The  sale  might  have  taken  place  the 
following  day  or  any  day  during  the  year. 

The  Judgment  In  this  case  must  be  re- 
versed, and  a  new  trial  will  be  -  granted. 
Costs  awarded  to  appellant 

SULLIVAN,  O.  X.  and  STBWABT,  J.,  con- 
cur. 


(1«  Idabo,  53) 

HARR  T.  KIGHT  et  al. 

(Supreme  Court  of  Idaho.    April  11,  IdlO.) 

(Syllabut  by  the  Court.) 

1.  Appeai.  and  Ebbob  (I  957*)— Rbvikw— DiB- 

CBETIOR    OF   COUBT — OPEKINO    DEFAULT. 

An  application  to  open  and  set  aside  a  de- 
fault is  addressed  to  the  sound  legal  discretion 
of  the  court;  and,  unless  it  appears  that  such 
discretion  baa  been  abused,  the  order  will  not 
be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3823 ;   Dec.  Dig.  {  957.*] 

2.  Judgment  (S   143*)— Opening   Default— 
Gbounds. 

To  entitle  a  party  to  relief  from  a  judgment 
or  order  entered  by  default,  it  is  necessary  that 
euch  person  make  a  sufficient  showing  of  mis- 
take, inadvertence,  surprise,  or  excusable  neg- 
lect, and  in  addition  tnereto  that  such  i>ei8on 
has  a  meritorious  defense  to  sucli  action. 

[Ed.   Note. — For   other  cases,   see   Judgment, 
Cent  Dig.  §§  269-291;    Dec.  Dig.  |  143.*] 

3.  Judgment  (§  162*)— Default— Grounds. 

Showing  in  this  case  examined,  and  held 
that  the  trial  court  did  not  abuse  its  discretion 
in  refusing  to  open  and  set  aside  a  default. 

[Ed.   Note.— For  other  cases,   see  Judgment 
Dec.  Dig.  !  162.*] 

Appeal    from   District   Court,    Nez   Perce 
County;   E.  C.  Steele,  Judge. 
Action   by  Jackson  Harr   against  James 


Kigbt  and  others.     Judgmmt  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

I.  N.  Smith  and  Clay  McNamee,  for  appel- 
lants. S.  O.  Tannabill  and  Geo.  W.  Tanna- 
hill,  for  respondent 

STEWART,  J.  An  action  was  commenced 
by  the  respondent  against  the  appellants  In 
the  district  court  of  Nez  Perce  county  to  ob- 
tain a  perpetual  injunction,  restraining  the 
appellants  from  interfering  with  a  certain 
water  right  claimed  by  respondent  and  cer- 
tain water  pipes  and  reservoir,  and  for  dam- 
ages. The  complaint  was  filed  with  the  clerk 
on  February  15,  1909.  Summons  was  issued 
and  served  personally  upon  the  defendants 
in  Nez  Perce  county  on  February  16,  1909.- 
Upon  April  6, 1009,  the  default  of  the  defend- 
ants for  want  of  an  answer  was  entered  by 
the  clerk.  On  April  15,  1909,  a  general  de- 
murrer was  filed  to  the  complaint,  signed  by 
I.  N.  Smith,  attorney  for  defendants.  On  May 
12,  1909,  the  judge  of  the  district  court  filed 
his  findings  of  fact,  conclusions  of  law,  and 
a  decree  which,  among  other  things,  recited: 
"This  cause  came  on  to  be  heard  on  the  26th 
day  of  April,  A.  D.  1909,  before  the  court 
without  a  Jury,  the  plaintiff  api)earing  In  per- 
son and  with  bis  attorneys,  S.  O.  Tannabill 
and  Geo.  W.  Tannabill,  Esqs. ;  the  defendant 
having  been  duly  and  regularly  served  with 
summons  as  by  law  required,  and  having  fail- 
ed to  appear  and  answer  or  demur;  their 
default  for  not  answering  having  been  duly 
entered,  as  required  by  law ;  the  court  having 
heard  the  evidence  on  the  part  of  the  plain- 
tiff, and  duly  considered  the  same,  and  hav- 
ing heretofore  made  Its  findings  of  fact  and 
conclusions  of  law."  Then  followed  the  find- 
ings and  the  decree  In  favor  of  the  plaintiff, 
quieting  the  plaintiff's  title  to  certain  water 
rights,  right  of  way,  and  water  fiowlng 
through  a  certain  pipe  and  reservoir,  and  for 
a  i)erpetual  Injunction.  On  June  12,  1909,  a 
motion  to  set  aside  the  default  was  made, 
supported  by  the  affidavits  of  James  Kight 
and  I.  N.  Smith,  and  accompanied  with  an 
answer  to  the  complaint  In  the  affidavit 
of  Klght  It  is  stated  that  he  had  stated  the 
facts  of  his  case  to  I.  N.  Smith,  his  counsel, 
and  was  advised  by  him  that  he  had  a  good 
and  sufficient  defense,  and  referred  to  bis  ap- 
Bwer,  and,  as  an  excuse  for  his  failing  to  ap- 
pear and  suffering  default  to  be  entered 
against  him  and  the  other  defendants,  he 
stated  that  the  defendants  bad  employed  the 
firm  of  Johnson  &  Stookey  as  their  counsel, 
and  that  because  of  some  misunderstanding, 
the  affiant  received  no  notice  of  the  setting  of 
the  case  for  trial,  nor  did  he  have  an  op- 
portunity to  appear  at  the  trial  for  that  rea- 
son; that  be  was  anxious  to  appear,  and 
would  have  appeared  bad  he  received  notice, 
and  that  It  was  never  his  Intention  to  concede 
the  rights  claimed  by  plaintiff,  nor  to  admit 
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that  the  plaintiff  was  entitled  to  the  waters 
In  controversy ;  that  he  was  delayed  further 
from  the  fact  that  he  engaged  I.  N.  Smith  to 
represent  his  Interest,  and  agreed  to  send  him 
a  certain  sum  of  money,  and  that  he  sent  the 
money  on  April  21st,  by  post  office  order,  but 
because  of  miscarriage  the  same  was  not  re- 
ceived by  his  attorney.  In  the  affidavit  of 
I.  N.  Smith  he  swears  that  he  is  attorney  for 
the  defendants,  and  was  first  consulted  by  the 
defendants  on  April  14,  1909,  and  partially 
engaged  as  attorney,  but  before  he  would  take 
any  step  other  than  to  file  a  demurrer,  he 
should  be  paid  the  sum  of  $25,  and  on  April 
15tb  he  filed  a  general  demurrer ;  that  at  tiiat 
time  the  register  of  actions  did  not  show  any 
entry  of  default;  that  after  that  he  waited 
to  hear  from  his  dlent  with  remittance,  and 
did  not  receive  any  letter  until  about  June  5, 
1909 ;  that  as  a  matter  of  fact  his  dlent,  on 
April  21,  1909,  purchased  a  post  office  order 
at  Lenore,  Idaho,  in  favor  of  said  Smith,  and 
wrote  a  letter  on  that  day,  and  placed  the  let- 
ter and  post  office  order  in  an  envelope,  and 
erroneously  addressed  the  letter  to  N.  P. 
Smith  at  Lewiston,  Idaho;'  that  such  letter 
was  adyertised  and  on  May  17, 1909,  was  sent 
to  the  dead  letter  office  and  was  remailed  to 
the  sender  on  June  4th.  In  the  meantime 
Kight  had  Informed  his  attorney  that  he  had 
sent  the  money  and  asked  for  an  Investiga- 
tion, and  upon  receiving  assurances  that  the 
money  had  been  sent,  said  Smith  as  attorney 
served  the  answer  and  the  affidavit  of  Kight 
to  set  aside  the  default ;  that  in  his  opinion 
there  was  a  complete  and  perfect  defense  to 
the  cause  of  action  set  forth  In  the  complaint ; 
and  that  Kight  had  always  expressed  his  de- 
sire to  contest  said  action  and  protect  his  In- 
terests, and  did  not  concede  the  rights  of  the 
plaintiff.  On  April  28th  he  wrote  his  client. 
Informing  him  of  the  condition  of  the  case, 
but  because  of  his  poverty  he  was  unable  to 
come  to  Lewiston  and  look  after  the  case,  but 
did  come  in  about  a  week  prior  to  May  28th, 
and  tried  to  get  his  counsel  to  go  ahead  with 
the  case,  but  counsel  Insisted  on  the  payment 
of  the  $25.  Counsel  further  states  in  his  af- 
fidavit that  he  was  informed  by  bis  client 
that  his  client's  former  attorneys,  Johnson  & 
Stookey,  had  attempted  to  settle  the  cause 
without  appearance,  by  answer  or  otherwise, 
in  court,  and  sent  to  their  client  a  certain 
stipulation  whldi  he  refused  to  sign ;  that  he 
depended  upon  his  counsel  to  see  that  no  de- 
fault was  taken  against  him,  and  that  he  did 
not  know  that  default  had  been  taken  untU 
he  was  Informed  by  affiant ;  that  affiant  was 
not  employed  in  the  said  case  until  after  the 
default  was  entered. 

In  opposition  to  the  motion  to  set  aside  the 
default,  affidavits  were  made  by  Jackson  Harr 
and  S.  O.  Tanuahlll,  one  of  his  counsel.  Mr. 
Harr  swears  that  after  service  of  summons 
had  been  made  in  said  case,  Johnson  &  Stook- 
ey, representing  the  defendants,  met  with  the 
plaintiff  and  his  attorneys  and  drew  up  a 
stipulation,  and  that  the  defendants  were  ad- 


vised by  their  attorneys  that  their  rights  were 
fully  protected,  and  that  they  should  sign  the 
stipulation  and  consent  that  a  Judgment  be 
entered  accordingly ;  that  they  had  no  other 
or  further  defense  In  the  action ;  that  the  de- 
fendants disregarded  the  advice  of  their  at- 
torneys, and  refused  to  sign  such  stipulation ; 
that  the  default  In  said  case  was  entered  on 
April  6,  1909,  and  on  April  26th  the  plaintiff 
appeared  in  person  and  with  his  attorneys, 
and  submitted  his  proof;  that  I.  N.  Smith, 
who  afterward  became  attorney  for  defend- 
ants, was  advised  of  the  entry  of  the  default, 
and  was  advised  that  the  evidence  had  been 
taken,  and  a  Judgment  and  decree  drawn,  and 
that  such  decree  was  served  upon  said  I.  N. 
Smith,  and  was  held  until  May  8th  before  the 
same  was  signed  or  filed ;  that  the  court  ad- 
journed on  May  17th,  and  no  application  or 
motion  or  pleading  had  been  filed  for  the  pur- 
pose of  setting  aside  the  default,  and  the  find- 
ings of  fact  and  the  conclusions  of  law  and 
the  decree  were  regularly  made  and  filed  on 
May  8,  1909.  Accompanying  this  affidavit  Is 
the  stipulation  referred  to,  from  which  It  ap- 
pears that  the  findings  and  decree  are  in  ac- 
cordance therewith. 

In  the  affidavit  of  Mr.  Tannahlll  he  swears 
that  on  April  10,  1909,  at  the  request  of  the 
defendants  and  their  counsel,  Johnson  ft 
Stookey,  affiant  met  one  of  the  defendants  and 
P.  B.  Stookey  of  said  firm  for  the  purpose  of 
entering  into  a  stipulation  and  settlement  of 
the  matters  In  controversy,  and  that  a  stipu- 
lation wag  drawn  np  which  Is  the  same  stipu- 
lation made  a  part  of  the  affidavit  of  Jackson 
Harr ;  that  said  Stookey  advised  the  defend- 
ants that  they  should  sign  said  stipulation 
and  settle  the  matters  In  controversy,  as  they 
had  no  substantial  defense  to  said  action,  and 
that  affiant  and  Stookey  separated  with  such 
understanding  that  said  stipulation  would  be 
signed  and  approved ;  that  I.  N.  Smith,  who 
afterward  became  one  of  defendant's  counsel, 
was  advised  that  no  answer  had  been  filed, 
and  that  affiant  intended  to  take  Judgment 
against  the  said  defendants,  and  that  said 
Smith  stated  he  did  not  know  what  action  be 
desired  to  take,  or  words  to  that  effect ;  that 
on  April  2Gth  affiant  caused  the  plaintiff  to 
appear,  and  evidence  was  taken  and  a  de- 
cree thereafter  drawn  and  presented  to  the 
court  for  signing,  and  affiant  served  a  copy  of 
said  findings  of  fact,  conclusions  of  law,  and 
decree  on  I.  N.  Smith,  who  now  appears  as 
attorney  for  the  said  defendants,  and  that 
said  findings  and  decree  were  handed  to  said 
Smith  on  April  27,  A.  D.  1909;  that  no  appli- 
cation was  made  to  set  aside  the  default,  and 
on  May  8,  1909,  the  findings  and  decree  were 
signed  and  filed. 

Upon  this  showing,  the  trial  court  dolled 
the  application  of  the  appellants  to  set  aside 
the  default  and  Judgment.  From  that  order 
this  appeal  was  taken. 

The  only  question  presented  on  this  appeal 
Is:  Did  the  trial  court  abuse  Its  discretion 
in  refusing  to  set  aside  the  default?    Xhia 
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court  has  decided  ao  often  that  it  eeema  sn- 
pererogatlon  to  repeat  that  "An  application 
to  set  nslde  and  vacate  a  Judgment  Is  ad- 
dressed to  the  sound,  legal  discretion  of  the 
court,  and  unless  It  appears  that  subh  dls- 
creliou  has  been  abused,  the  order  will  not 
be  disturbed  on  appeal."  Gulver  t.  Mountain 
Home  Electric  Co.,  107  Pac  65.  Under  the 
provisions  of  Rev.  Codes,  {  4229,  a  party  may 
be  relieved  from  a  Judgment  or  order  taken 
against  him  through  mistake,  inadvertence, 
surprise,  or  excusable  neglect,  and  this  court 
In  a  number  of  cases  has  held  that  a  defend- 
ant making  application  to  open  a  default 
must  not  only  show  that  the  default  was  en- 
tered against  him  through  his  mistake,  In- 
advertence, surprise,  or  excusable  neglect, 
but  must  also  show  sufficient  facts  from 
Tvhich  It  appears  that  he  has  a  good  defense. 
Holzeman  v.  Henneberry,  11  Idaho,  428,  83 
Pac.  497.  To  entitle  a  party  to  relief  from  a 
Judgment  or  order  entered  by  default,  it  Is 
necessary  that  such  person  make  a  sufficient 
showing  of  mistake.  Inadvertence,  surprise, 
or  excusable  neglect,  and,  in  addition  there- 
to, that  such  person  has  a  meritorious  de- 
fense to  such  action,  and  if  the  ruling  upon 
the  showing  made  does  not  show  an  abuse 
of  legal  discretion,  then  the  order  will  not  be 
reversed. 

According  to  the  showing  made,  the  com- 
plaint was  filed  February  15,  1909;  summons 
served  February  16,  19(».  After  service  of 
summons  the  defendants  employed  counsel, 
and  the  counsel  'so  employed  met  counsel  for 
respondent  and  entered  into  a  stipulation  in 
accordance  with  which  It  was  agreed  Judg- 
ment should  be  entered,  and  after  making 
sncb  stipulation,  counsel  for  defendants  did 
not  file  a  demurrer  or  answer  or  further  ap- 
pear in  said  action.  The  respondents  declin- 
ed to  accept  the  settlement  made  or  the  ad- 
vice of  their  counsel.  On  April  6,  1909,  no 
appearance  having  been  made  by  defendants, 
their  default  was  entered.  On  April  15th  a 
general  demurrer  was  filed  in  said  cause  by 
I.  N.  Smith,  who  bad  been  secured  as  coun- 
sel for  defendants  Instead  of  Johnson  ft 
Stookey,  their  former  counsel.  The  case 
cnme  one  for  trial  before  the  court  on  April 
26,  1909;  the  record  reciting  that  defendants 
were  In  default  and  failed  to  appear  and  an- 
swer. On  May  12,  1909,  the  Judge  filed  his 
findings  of  fact  and  conclusions  of  law  and 
decree.  The  only  excuse  appearing  In  the 
affidavits,  upon  which  the  trial  court  was 
asked  to  set  aside  such  default,  is  the  show- 
ing that  defendants  consulted  I.  N.  Smith, 
and  partially  employed  bim  as  their  at- 
torney on  April  14,  1909,  but  that  he  declin- 
ed to  take  any  step  other  than  file  a  demur- 
rer until  he  was  paid  a  certain  fee  demanded 
by  bim,  and  that,  while  as  a  matter  of  fact 
bis  dlent  remitted  bim  through  post  office 


order  such  fee  on  April  21,  1909,  he  did  not 
receive  the  same  until  about  June  8,  1909. 
It  Is  apparent  from  this  record  that  Johnson 
&  Stookey  were  defendants'  counsel  after 
their  first  employment  up  until  the  time  de- 
fendants employed  I.  N.  Smith  on  April  14th. 
The  summons  was  served  In  Nez  Perce  coun- 
ty on  February  16th;  consequently  the  de- 
fendants were  In  default  on  February  27th, 
yet  the  default  was  not  entered  until  April 
6th.  When  the  demurrer  was  filed  on  April 
15th  by  I.  N.  Smith,  who  was  then  acting 
for  the  defendants,  such  defendants  were, In 
default,  and  the  filing  of  the  demurrer  coiild 
not  afTect  such  default  Rev.  Codes,  §  4174; 
Irvine  v.  Davy,  88  Cal.  495,  26  Pac  606.  It 
further  appears  that  after  I.  N.  Smith  had 
partially  been  employed  as  counsel  for  the 
defendants,  he  was  Informed  by  counsel  for 
plalntifT  before  Judgment  had  been  entered 
that  said  defendants  were  In  default,  and 
that  plalntltr  intended  to  take  Judgment 
against  them,  and  that  no  appearance  was 
then  made  on  behalf  of  the  defendants,  and 
that,  after  the  trial  was  had  on  April  26th, 
a  copy  of  the  findings  and  decree  was  served 
upon  said  Smith  as  counsel  for  the  defendants, 
yet  defendants  made  no  appearance  in  said 
cause,  and  that  said  findings  and  decree  were 
held  and  not  sig;ned  until  May  8, 1909,  or  filed 
until  May  I2th,  and  yet  defendants  made  no 
appearance  or  move  to  open  or  set  aside  said 
default  Under  these  facts  it  would  have 
been  an  abuse  of  discretion  had  the  trial 
court  sustained  the  motion  to  open  such  de- 
fault. The  defendants  were,  guilty  of  sueh 
neglect  and  carelessness  in  protecting  their 
own  Interest  as  under  no  ordinary  circum- 
stances could  be  Imputed  to  an  ordinarily 
careful  man  In  a  business  matter. 

If  this  court  should  reverse  this  case  and 
hold  that  the  trial  court  abused  its  discre- 
tion In  refusing  to  open  the  default,  then 
there  would  scarcely  be  a  default  Judgment, 
but  that  a  sufficient  showing  could  be  made 
to  set  the  same  aside.  Litigation  would  be 
delayed  and  prolonged,  and  the  statute  fixing 
the  time  within  which  an  answer  or  demur- 
rer must  be  filed  would  practically  be  nulli- 
fied. Taking  this  view,  it  is  unnecessary  to 
determine  whether  the  answer  stated  a  de- 
fense, because  even  if  it  should  be  found 
that  such  answer  did  state  a  meritorious  de- 
fense, yet  the  utter  failure  of  the  defend- 
ants to  make  a  sufficient  showing  of  mistake, 
Inadvertence,  surprise,  or  excusable  neglect 
necessarily  leads  to  an  affirmance  of  the 
Judgment 

The  Judgment  is  affirmed.  Costs  awarded, 
to  respondent 

SULXJVAN,  a  J.,  and  AILSHIE.  J.,  oon- 
cnr. 
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BERNAKDI  r.  NORTHERN  PAC.  RT.  CO. 

(Supreme   Court  of   Idaho.     April   14,    1910.) 

(Syllalut  iy  the  Court.) 

1.  Railroads  (j  103*)— Dwnr  to  Fencb. 

Under  the  provisions  of  Rev.  Codes,  S 
2815,  it  is  the  duty  of  every  railroad  company 

operating  any  steam  or  electric  railroad  in  this 
state  to  erect  and  maintain  lawful  fences  on 
each  side  of  its  road,  where  the  same  passes 
through,  along,  or  adjoining  inclosed  or  culti- 
vated fields  or  inclosed  lands. 

[Kd.   Note.— For   other  cases,   see   Railroads, 
Cent.  Dig.  §8  315-318;    Dec.  Dig.  §  103.^] 

2.'Railboad8    (S    411*)  —  Duty    to    Fenck 

Tbace. 

Until  such  fences  shall  be  made  and  main- 
tained, such  corporation  shall  be  liable  to  pay 
all  damages  which  shall  be  done  by  its  agents, 
enjfines,  or  cars,  to  horses,  cattle,  mules,  or  other 
animals  on  said  road,  regardless  of  whether  the 
person  operating  or  in  charge  of  such  engine  or 
cars  was  negligent  or  not. 

lEA.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  il  14(»-1432;    Dec  Dig.  {  411.»] 

3.  Railroads  (§  103*)  —  Duty  to  Fencb 
Track— "Enclosed  or  Cultivated  Fields 
OB  Enclosed  Lands." 

The  language  used  in  Rev.  Codes,  {  2815, 
as  follows:  "Where  the  same  passes  through, 
along  or  adjoining  enclosed  or  cultivated  fields 
or  enclosed  lands" — refers  to  country  districts,  or 
where  a  railroad  runs  along,  adjoining,  or 
through  cultivated  fields  or  inclosed  lands,  and 
was  not  intended  to  apply  to  municipalities  or 
towns,  whether  incorporated  or  not,  unless  such 
town  was  so  extended  as  to  include  cultivated 
fields  or  inclosed  lands  other  than  residence 
lots. 

'  [EM.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  315-318;    Dec  Dig.  {  103.*] 

4.  Railroads  (J  103*)— Dutt  to  Fence  Tbac^ 
—Power  of  Leoislatube. 

It  Is  clearly  within  the  power  of  the  Legis- 
lature as  a  police  regulation  to  require  railroad 
companies  to  fence  their  track,  and  it  is  for  the 
judgment  of  the  Legislature  whether  such  duty 
shall  be  extended  to  the  requirement  that  a  rail- 
road shall  fence  its  road  in  municipalities  or 
towns  or  in  rural  sections  where  the  lands  are 
not  cultivated  or  inclosed,  jBuch  as  the  open 
prairie,  sagebrush,  and  timber  lands  not  culti- 
vated or  inclosed. 

[E2d.   Note. — For  other  cases,   see   Railroads, 
Dec  Dig.  i  103.*] 

6.  Railroads  (|  443*)— Dutt  to  Fencb— Ai»- 

lUALs  on  Track. 

Held,  under  the  evidence  in  this  case,  that 
the  appellant  was  not  required  to  fence  its  road 
where  the  animal  for  which  damages  were 
sought  entered  upon  the  track. 

[EA.   Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  S  1614;   Dec.  Dig.  {  443.*] 

6.  Railroads  ({  103*)— Fences. 

A  railroad  company  is  not  required,  under 
the  provisions  of  Rev.  Codes,  §  2815,  to  fence 
its  road  where  the  same  runs  through  a  narrow 
canyon,  with  a  public  traveled  road  occupying 
almost  the  entire  space  between  the  ends  of  the 
ties  and  the  foot  of  a  precipito,us  mountain  on 
one  side  of  the  track  and  residences  and  stores 
occupying  almost  the  entire  space  between  the 
ends  of  the  ties  and  the  foot  of  a  precipitous 
mountain  on  the  other  side,  and  there  are  no 
ca'tivated  fields  or  inclosed  lauds  through,  along, 
or  adjoining  which  such  road  runs  at  the  place 
of  the  accident. 

[Ed.   Note. — For   other  cases,  see   Railroads, 
Cent.  Dig.  S  318 ;   Dec  Dig.  8  103.*] 


Appeal  from  District  Court,  Sboshone 
County;   W.  W.  Woods,  Judge. 

Action  by  Frank  Bernard!  against  the 
Northern  Pacific  Railway  Company.  Judg- 
meut  for  plaintiff.  Defendant  appeals.  Re- 
versed. 

E.  J.  Cannon  and  Feetlierstone  &  Fox,  for 
appellant  Walter  H.  Hanson,  for  respond- 
ent 

STEWART,  J.  This  action  was  commenc- 
ed to  recover  damages  for  the  value  of  a 
cow  killed  by  appellant  company  in  the  op- 
eration of  its  railroad.  The  cause  was  tried 
to  a  jury  in  the  district  court  and  a  verdict 
returned  for  the  plaintiff.  This  appeal  is 
from  the  Judgment 

Ttiis  appeal  must  be  determined  by  answer- 
ing the  question:    Was  it  the  duty  of  the  ap- 
pellant company  to  fence  its  railroad  track 
at  the  point  where  the  cow  entered  upon 
said  track?     Rev.  Codes,  J  2815,  provides: 
"Every  railroad  company  operating  any  steam 
or  electric  railroad  in  this  state,  shall  erect 
and  maintain  lawful   fences  not  less  than 
four  feet  high  on  each  side  of  its  road,  where 
the  same  passes  through,  along  or  adjoining 
enclosed   or   cultivated   fields   or   enclosed 
lands,  with  proper  and  necessary  openiDg:3 
and  gates  therein,  and  farm  crossings;   and 
also  construct  and  maintain  cattle  guards 
at  all  highway  crossings  where  fences  arc 
required  as  aforesaid,  suitable  and  sufficient 
to  prevent  horses,  cattle,  mules  or  other  an- 
imals from  getting  on  the  railroad.     Until 
such  fences,  openings,  gates,  farm  crossings 
and  cattle  guards  shall  be  duly  made  and 
maintained,  such  corporation  shall  be  liable 
to  pay  all  damages  which  shall  be  done  by 
its  agents,  engines  or  cars,  to  horses,  cattle, 
mules  or  other  animals  on  said  road,  or  by 
reason  of  any  horse,  cattle,  mule  or  other 
animals  escaping  from  or  coming  upon  said 
lands,    fields    or    enclosures    occasioned    in 
either  case  by  the  failure  to  construct  or 
maintain  such  fences  or  cattle  guards,  re- 
gardless of  whether  the  persons  operating 
or  in  charge  of  such  engines  or  cars  were 
negligent  or  not     But  after   such   fences, 
gates,  farm  crossings  and  cattle  guards  shall 
be  duly  made  and  maintained,  such  corpora- 
tion shall  not  be  liable  for  any  such  dam- 
ages  imlesB  negligently   or   willfully   done. 
If  any  corporation  aforesaid  fall,  neglect  or 
refuse  for  and  during  the  period  of  three 
months    after   the   completion   of   its   road 
through  or   along   the   fields   or  enclosures 
hereinbefore  named,  to  erect  and  maintain 
any  fence,  opening  gates,  farm  crossings  or 
cattle  guards  as  herein  required,  and  after 
having  received  not  less  than  thirty  days' 
notice  requiring  them  so  to  do,   then  the 
owner  of  such  fields  or  enclosures  may  erect 
and    maintain   such    fences,    opening   gates, 
farm  crossings  and  cattle  guards,  and  shall 


*For  other  cases  ree  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  D'gs  19('7  to  date,  ft  Reportv  fiidexei 
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thereupon  have  a  right  to  sne  and  recover 
from  such  corporation  In  any  court  of  com- 
I)etent  Jurisdiction,  the  full  value  of  the 
same:  Provided,  That  no  recovery  can  be 
hud  OD  account  of  stock  injured  or  killed 
which  came  upon  said  highway  by  reason  of 
failure  to  keep  such  gates  closed." 

This  statute  makes  it  the  duty  of  a  rall- 
r(ind  company  to  erect  and  maintain  lawful 
fouces  on  each  side  of  its  road  "where  the 
same  passes  through,  along  or  adjoining  en- 
closed or  cultivated  fields  or  enclosed  lands." 
The  penalty  fixed  by  the  statute  for  fail- 
ure to  erect  and  maintain  such  fences  is 
twofold:  First,  the  company  is  made  lia- 
ble to  pay  all  damages  which  shall  be  done 
by  its  agents,  engines,  or  cars  to  the  animals 
named  in  the  statute,  "regardless  of  whether 
the  persons  operating  or  in  charge  of  such 
engines  or  cars  were  negligent  or  not";  sec- 
ond, if  the  company  neglect  or  refuse,  for 
and  during  the  period  of  three  months  after 
the  completion  of  its  road,  "through  or  along 
the  fields  or  enclosures  hereinbefore  named, 
to  erect  and  maintain  any  fence,  •  «  « 
after  having  received  not  less  than  thirty 
days'  notice  requiring  them  so  to  do,  then 
the  owner  of  such  fields  or  enclosures  may 
erect  and  maintain  such  fences,  »  •  • 
and  shall  thereupon  have  a  right  to  sue  and 
recover  from  such  corporation  •  •  •  the 
full  value  of  the  same."  The  statute,  of 
which  this  section  is  a  part,  was  approved 
March  13,  1907,  and  this  section  was  intend- 
ed to  be  a  substitute  for  section  2CS0  of  the 
Revised  Statute  of  1887  which  had  previous- 
ly been  held  to  be  unconstitutional.  Catril 
V.  Union  Pacific  Ry.  Co.,  2  Idaho,  676,  21 
Pac.  416.  The  language,  however,  of  this 
section,  with  reference  to  requiring  a  rail- 
road company  to  fence  is  very  similar  to  the 
language  found  in  section  2679,  Rev.  St. 
1887,  now  section  2814  of  the  Revised  Codes; 
and  it  may  be  questionable  whether  or  not 
the  later  act  does  not  also  repeal  section 
2814  of  the  Revised  Codes. 

In  the  case  of  Johnson  v.  O.  8.  L.  Ry.  Co., 
7  Idaho,  355,  63  Pac.  112,  53  L.  R.  A.  744, 
this  court  had  under  consideration  section 
2679,  supra,  and  held:  "Under  the  authori- 
ties we  do  not  feel  authorized  to  hold  that 
tiie  statute  requires  fencing  merely  for  the 
protection  of  adjoining  landowners.  When 
the  statute  was  enacted,  Idaho  was  a  sparse- 
ly settled  territory.  Large  sections  were  un- 
settled, with  practically  no  cattle  or  stock 
running  at  large.  The  Legislature  evidently 
thought  It  would  be  too  great  a  hardship  to 
compel  railway  companies  to  fence  their 
tracks  through  the  territory,  and  only  re- 
quired it  in  the  settled  portions,  where 
horses  and  cattle  would  be  found  in  large 
numbers.  When  we  passed  into  statehood 
through  the  provisions  of  the  Constitution, 
-we  continued  the  statute  in  force.  We  can- 
not conclude  that  the  Legislature  exercised 
this  police  power,  which  Is  so  necessary  for 
the   protection   of  human  life  and  private 


property,  for  private  abutting  or  contiguous 
landowners  only,  but  must  conclude  that  it 
was  enacted  for  the  good  of  the  general  pub- 
lic." And  the  court  quotes  with  approval 
from  Patrie  v.  Railroad  Co.,  6  Idaho,  448,  56 
Pac.  82,  as  follows:  "If  the  provisions  of 
said  section  require  the  defendant  corpora- 
tion to  fence  its  track  wherever  and  when- 
ever It  runs  through  land  owned  by  privat* 
persons,  the  Judgment  must  be  sustained. 
The  intent  of  the  Legislature  in  enacting  said 
section  must  be  arrived  at  from  a  literal 
construction,  if  such  construction  would  not 
result  in  an  absurdity  or  Inconsistency.  The 
statute  declares  that  a  railroad  corporation 
must  make  and  maintain  a  good  and  suffi- 
cient fence  on  either  or  both  sides  of  their 
track  or  property,  wherever  the  line  of  road 
passes  through  or  along  or  abuts  upon,  or  is 
contiguous  to,  private  property  or  Inclosed 
land  in  the  actual  possession  of  another. 
The  record  shows  that  said  track  passes 
through  private  property,  and  we  think  the 
statute  as  applied  to  the  facts  of  this  case  la 
too  clear  to  require  any  construction.  To 
hold  that  it  does  not  require  the  defendant 
corporation  to  fence  its  track  except  when 
and  where  a  private  person  may  fence  his 
land  would  be  injecting  language  into  said 
section  that  is  not  found  there,  and  could  not 
be  put  there  by  a  fair  implication  and  rea- 
sonable construction." 

By  the  language  "Enclosed  or  cultivated 
fields  or  enclosed  lauds,"  as  used  in  this  sec- 
tion, the  Legislature  clearly  bad  In  mind 
rural  or  country  districts  where  the  railroad 
runs  through,  along,  or  adjoining  inclosed  or 
cultivated  fields  or  Inclosed  lands,  and  did 
not  intend  to  make  such  section  apply  to  mu- 
nicipalities or  towns,  whether  incorporated  or 
not,  unless  such  town  was  so  extended  as 
to  Include  fields  or  inclosed  lands  other  than 
town  lots,  or  to  a  railroad  passing  along  or 
in  front  of  town  lots  or  Inclosed  lots  used 
for  residence  purposes  only.  Had  the  lan- 
guage of  this  section  been  general  and  speci- 
fied, "that  every  railroad  company  opera- 
ting any  steam  or  electric  railroad  In  this 
state  shall  erect  and  maintain  lawful  fences 
not  less  than  four  feet  high  on  each  side  of 
its  road  bed,"  then  the  statute  would  have 
applied  to  the  road  where  it  runs  through 
municipalities  and  towns,  whether  incorpo- 
rated or  not;  and  the  question  then  might 
arise  whether  by  such  language  it  was  the 
intention  of  the  Legislature,  or  whether  it 
was  In  the  power  of  the  Legislature,  to  re- 
quire the  railroad  company  to  fence  its  road 
where  It  would  be  impracticable  or  impos- 
sible, or  where  it  would  greatly  inconveni- 
ence the  public,  or  materially  interfere  with 
the  operation  of  such  road.  But  these  ob- 
jections clearly  do  not  apply  to  the  provisions 
of  the  statute,  if  it  is  construed  as  the  Leg- 
islature certainly  intended  it  to  be;  that 
is,  as  applicable  to  cultivated  or  inclosed 
lands.  When  the  Legislature  used  this  lan- 
guage it  did  so  with  the  purpose  and  inten- 
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tlon  of  making  said  section  apply  to  a  road 
running  tbrough,  along,  or  adjoining  culti- 
vated fields  and  Inclosed  lands;  and,  as  said 
by  this  court  In  Johnson  v.  O.  S.  L.  Ry.  Co., 
supra,  "The  Legislature  evidently  thought 
it  would  be  too  great  a  hardship  to  compel 
railway  companies  to  fence  their  tracks 
through  the  territory,  and  only  required  it 
In  the  settled  portions,"  and  by  the  language 
used  In  section  2815  it  is  clear  that  the  Leg- 
islature was  enacting  said,  section  for  the 
protection  of  the  public  In  rural  and  farm 
communities,  and  that  the  Legislature  did 
not  intend  to  make  said  section  applicable 
to  municipalities  and  towns. 

This  court  would  not  be  Justified  in  read- 
ing into  the  statute  language  which  the  Leg- 
islature did  not  put  there  or  extending  the 
construction  of  the  language  so  as  to  em- 
brace conditions  clearly  not  intended  by  the 
Legislature.  It  Is  clearly  within  the  power 
of  the  Legislature  as  a  police  regulation  to 
require  railroad  companies  to  fence  their 
track,  and  it  is  for  the  Judgment  of  the  Leg- 
islature whether  such  duty  shall  be  extend- 
ed to  the  requirement  that  a  railroad  shall 
fence  Its  road  in  municipalities  or  towns  or 
In  rural  sections  where  the  lands  are  not  cul- 
tivated or  enclosed,  such  as  the  open  prairie, 
sagebrush,  and  timber  lands  not  cultivated 
«r  Inclosed;  and,  until  the  Legislature  does 
80  provide,  damages  cannot  be  recovered  for 
live  stock  killed  upon  a  railroad  track,  by 
agents  of  the  company  In  operating  Its  road, 
without  proving  negligence.  In  other  words, 
the  failure  to  fence  will  not  supply  the  proof 
of  negligence,  unless  it  be  shown  that  the 
animal  killed  entered  upon  the  track  at  a 
place  where  the  law  requires  the  company 
to  fence.  We  think  this  construction  Is  clear- 
ly authorized  by  the  further  provisions  of 
this  dectlon  with  reference  to  the  right  of  an 
owner  of  adjoining  fields  and  inclosures  to 
notify  the  company  to  erect  and  maintain 
such  fence,  and  upon  failure  giving  such 
owner  the  right  to  erect  such  fence  and  sue 
and  recover  from  such  corporation  the  val- 
ue thereof;  for  in  this  latter  provision  the 
Legislature  refers  to  the  road  "through  or 
along  the  fields  or  enclosures,"  and  clearly 
used  such  language  with  reference  to  rural 
sections  where  lands  were  Inclosed  as  set- 
tled, cultivated,  or  improved,  such  as  farm 
lands,  pastures,  orchards,  and  other  sections 
under  inclosure.  Edwards  v.  Hannibal  &  St. 
Jo.  R.  Co.,  66  Mo.  567.  The  statute  of  Mis- 
souri, under  construction  In  the  latter  case, 
was  similar  to  the  Idabo  statute,  except  it 
also  si>eeifled  "oi)en  prairie"  in  addition  to 
where  the  road  passed  "through  or  along 
cultivated  fields  and  enclosed  lands,"  and 
In  that  case  the  court  says:  "It  is  patent 
from  the  phraseology  employed  in  this  sec- 
tion that  it  was  Intended  to  apply  only  to 
farming  lands  and  the  open  prairie  and 
not  to  lands  Included  within  the  limits  of 
any  incorporated  town  or  city." 

So  we  conclude  that  by  the  language  used 


the  Legislature  Intended  to  make  such  section 
apply  to  farm  lands,  Inclosed  and  cultivated 
lands,  and  not  to  municipalities  or  towns, 
whether  Incorporated  or  not,  or  other  sec- 
tions not  cultivated  or  Inclosed,  unless  the 
lands  Included  fields  or  inclosed  lands  other 
than  town  lots.  This  brings  us  to  a  consid- 
eration of  the  evidence  tn  this  case  for  the 
purpose  of  ascertaining  whether  the  facta 
bring  the  case  within  the  provisions  of  thla 
statute.  A  branch  of  the  Northern  Pacific 
Railroad  extends  from  Wallace,  Idaho,  to 
Burke,  Idaho,  and  passes  tbrough  a  very 
narrow  canyon,  with  high  precipitous  moun- 
tains on  either  side.  Along  the  weet  side 
of  the  railroad  extending  up  this  canyon  is 
a  wagon  road  used  by  the  public  tn  passing 
up  and  down  said  canyon.  The  width  of  the 
railroad  right  of  way  or  the  public  road  li 
not  shown  by  the  evidence.  In  the  vicinity 
where  the  animal  in  question  was  killed  the 
canyon  is  very  narrow,  the  wagon  road  oc- 
cupying almost  the  entire  space  between  the 
end  of  the  railroad  ties  and  the  foot  of  the 
mountain  on  the  west.  To  the  east  of  tbe 
railroad  the  houses  of  the  residents  of  Black 
Bear,  an  unincorporated  village,  are  con- 
structed, abutting  against  the  foot  of  the 
mountain,  and  reaching  to  within  8  to  13  feet 
of  the  railroad  track.  The  evidence  does 
not  show  that  there  are  any  laid-out  high- 
ways across  the  railroad  track.  There  Is  a 
crossing  shown  by  the  evidence  Just  above 
where  the  accident  occurred,  but  whether  a 
public  highway  it  does  not  appear.  The  rail- 
road track  in  this  canyon  Is  nowhere  fenced. 
The  animal  bijured  was  kept  by  the  plaintiff 
in  his  front  yard  in  Black  Bear;  the  front 
fence  of  his  Inclosure  was  about  13  feet  from 
the  railroad  track.  The  cow  strayed  from 
this  inclosure  and  went  npon  the  railroad, 
and  was  on  the  track  near  the  front  of  a 
store,  which  was  generally  recognized  as  a 
waiting  place  for  the  railroad  trains,  post 
of&ce,  and  station.  There  are  no  cultivated 
lands  in  this  canyon  near  where  the  accident 
occurred.  Some  of  the  residents  have  their 
bouses  inclosed,  but  it  is  clearly  not  a  rural 
or  country  district,  or  a  place  where  the  rail- 
road company  was  required  to  fence  its 
track,  under  the  statute  Involved  in  this  case. 
Whether,  if  the  language  of  the  statute  had 
been  general,  it  would  have  been  possible  to 
fence  the  road  at  the  place  where  the  animal 
in  question  entered  upon  the  track  without 
greatly  inconveniencing  the  public,  and  pre- 
venting the  public  passing  from  one  side  of 
the  railroad  to  the  other,  we  need  not  det«<- 
mine  in  this  case,  because  under  the  statute 
the  railroad  company  was  not  required  to 
fence  its  roadbed  at  the  place  where  this  ac- 
cident occurred. 

The  Judgment  Is  reversed.    Costs  awarded 
to  appellant. 

SULLIVAN,  C.  X,  and  AILSHIB,  X.  con- 
cur. 
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(S  OU.  808) 

8CPERIOR  OIL  &  GAS   CO.  t.  MEHLIN. 

(Sapieme  Court  of  Oklahoma.    March  8,  1810.) 

(Syllabvt  hv  the  Oowrt.) 

1.  SPEcinc  Pebfobmance  (8  25*)— Contracts 
Enfobceabue. 

Specific  performance  will  not  lie,  unless 
the  agreement  is  certain,  fair,  and  just  in  all 
its  imrts-  and  in  such  an  action  any  element 
showing  that  the  contract  is  unfair,  unjust,  and 
against  good  conscience  will  justify  the  court 
in  refusing  such  decree,  although  tne  contract, 
had  it  been  executed,  might  offer  no  sufficient 
ground  for  cancellation. 

[E!d.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  8g  56-60;  Dec.  Dig.  | 
25.*] 

2.  SpEoino  Pbbvobmanoc  {%  28*)— Contbacts 

EnfOBCEABLE  —  EXECOTORT   OONTBAOT  OP- 

nONAI,    WITH    Pabtt. 

An  executor?  contract,  which  under  its 
terms  leayea  it  optional  with  one  party  whether 
or  not  he  will  proceed  with  the  contemplated 
enterprise,  makes  the  same  likewise  optional 
with  the  other,  and  specific  performance  will  not 
be  decreed. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  Si  61-68;  Dec.  Dig.  i 
28.*] 

8.  MiNKB  AND  Minerals  ({   7S*)— On-  and 

Gas  Leases — Construction. 

A  different  rule  of  construction  obtains  as 
to  oil  and  gas  leases  from  that  applied  to  ordi- 
nary leases  or  to  other  mining  leases;  and, 
owing  to  the  peculiar  nature  of  the  mineral,  and 
the  danger  of  loss  to  the  owner  from  drainage 
by  surrounding  wells,  such  leases  are  construed 
most  strongly  against  the  lessee  and  in  favor 
of  the  lessor. 

[E!d.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  81  201,  210;  Dec.  Dig.  | 
73.*] 

4.  Specivio  Pebfobmarcb  (|  28*)— Contbaots 

Enforceabix. 

Defendant,  an  intermarried  citizen,  allot- 
tee, of  the  Cherokee  Nation.  June  24.  1904, 
executed  a  contract  with  plaintiff  in  which  he 
agreed  to  make  an  oil  and  gas  lease  on  his  al- 
lotment in  accordance  with  the  terms  and  con- 
ditions required  by  the  Secretary  of  the  In- 
terior, or,  if  they  be  not  required,  a  regular 
>il  and  gas  lease  such  as  was  used  in  the  state 
of  Kansas.  Action  brought  for  specific  per- 
formance, in  which  the  lease  agreed  on  and 
lought  to  be  enforced  was  shown  to  contain  a 
>roviso  allowing  plaintiff  15  yean  frofn  its  exe- 
;ution  within  which  to  begin  operations,  and, 
for  an  unspecified  consideration,  license  to  ex- 
rend  such  term  indefinitely ;  decree  by  the  oonrt 
lenied.     Held  not  error. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  8  28.*] 

i.  Equity  rt  423*)— Nature  of  Relief. 

The  relief  granted  in  equity  is  such  as  the 
lature  of  the  case,  the  law  and  the  facts,  de- 
nand,  not  at  the  beginning,  but  at  the  time  the 
lecree   is  entered   in   the   litigation. 

[Ed.  Note.— For  other  cases,  see  EXinity,  Cent 
)ig.  88  986-988;    Dec  Dig.  8  423.*] 

L  Specific  Pebforhance  (8  127*)  —  Denial 

OF    EJQUITABLE    ReUEF — COMPENSATION. 

In  a  case  where  specific  performance  re- 
iniring  execution  of  a  contract  is  not  decreed 
'T  reason  of  a  want  of  equity  growing  out  of 
be  peculiar  character  of  tne  contract  involved, 
t  is  the  duty  of  tlie  court  to  retain  jurisdic- 
ion  of  the  action,  and  to  decree  compensation 
0  the  plaintiff  to  the  extent  of  the  money  by 
im    paid,   and   interest  thereon,   and  also   for 


all  beneficial  and  lasting  improvements  which 
in  carrying  out  the  terms  of  the  alleged  con- 
tract he  may  have  in  good  faith  made  upon  the 
premises. 

[Ed.  Note.— For  other  cases,  see  Specific  Ftti- 
formance.  Cent  Dig.  88  406-411;  Dec.  Dig.  f 
127.*] 

7.  Specific  Pebforhance  (8   127*)— Dbniai, 
of  Eqihtabijc  Reliix^Riqbt  to  Coupbn- 
■  bation. 

Where,  in  an  action  for  specific  perform- 
ance of  a  lease,  the  same  is  found  to  be  of 
a  class  which  wijl  not  support  a  decree,  but 
there  is  no  fraud,  and  plaintiff  has  paid  a  money 
consideration  thereon,  and  has  in  good  faith  en- 
tered under  the  same  and  made  valnable  and 
lasting  improvements,  a  court  in  denying  spe- 
cific performance  will  grant  plaintiff  an  op- 
portunity to  establish  his  right  to  compensation 
from  defendant,  and  decree  the  same  a  lien  up- 
on the  premises  involved. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  88  406-411;  Dec.  Dig.  8 
127.*] 

Error  from  District  Conrt,  Noi^ata  Coob- 
ty;  T.  L.  Bro-wn,  Judge. 

Action  by  the  Superior  011  8l  Gas  Company 
against  James  G.  Mehiln.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Remand- 
ed, wltb  instructions. 

Eugene  B.  Lawson,  for  plaintiff  In  error. 
W.  H.  Korn^ay,  for  defendant  In  error. 

DUNX,  a  J.  November  6,  1906,  the  Su- 
perior Oil  &  Gas  Company  filed  its  complaint 
in  equity  against  James  G.  Mehlin  In  the 
United  States  Court  for  the  Northern  District 
for  the  Indian  Territory,  sitting  at  Nowata, 
for  the  purpose  of  securing  the  reformation 
of  a  certain  contract  and  Its  specific  perform- 
ance. The  lower  court  denied  plaintUTs 
prayer,  and  tbe  cause  has  been  brought  to 
this  court  for  review.  For  a  correct  under- 
standing of  the  matteTB  placed  at  Issue  and 
necessary  for  determination,  we  will  set 
forth  tbe  material  averments  of  the  com- 
plaint and  the  answer. 

In  its  amended  complaint  the  plaintiff 
avers  that  on  the  24th  day  of  June,  1904,  tbe 
defendant  was  a  citizen  of  tbe  United  States, 
a  white  man  not  of  Indian  blood,  and  an 
adopted  citizen  of  Cherokee  Nation.  That 
having  full  and  complete  power  and  anthotl- 
ty  in  tbe  premises,  be  entered  into  tbe  fol- 
lowing written  agreement:  "Tills  agreement 
made  and  entered  into  this  the  2lBt  day  of 
May,  A.  D.  1904,  by  and  between  James  G. 
Mehlin,  party  of  the  first  part,  and  Superior 
Oil  &  Oas  Co.,  a  corporation,  duly  organized 
and  ffidstlng  under  the  law  of  Arkansas,  ap- 
plicable to  tbe  Indian  Territory,  party  of  tbe 
second  part,  witnessetb:  That  whereas  thp 
said  James  G.  Mehiln  has  filed  as  a  duly  en- 
rolled citizen  of  tbe  Cherokee  Nation  of  tb« 
following  lands:  The  NE/4  of  SE/4  of  sec. 
19;  and  the  W/2  of  the  NW/4  of  the  SW/4 
of  sec  20;  and  S/4  of  SE/4  of  sec.  19.  And 
whereas  the  legal  rights  of  said  Mehlin  to 
receive  tbe  allotment  of  said  land  Is  not  set- 
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tied ;  It  Is  mutually  agreed  as  follows:  That 
as  soon  as  the  rights  of  the  said  Mehllu  are 
settled  In  bis  favor,  he  wUl  at  once  make  an 
oil  and  gas  lease  to  the  party  of  the  second 
part.  In  accordance  with  the  terms  and  con- 
ditions required  by  the  Secretary  of  the  In- 
terior, or  if  they  be  not  required,  a  regular 
oil  and  gas  lease  such  as  Is  used  in  the  state 
of  Kansas.  In  the  event,  however,  that  with- 
in a  reasonable  time  from  date  hereof  the 
case  has  not  been  settled,  or  the  party  of 
the  second  part  may  desire  to  drill  for  oU, 
said  Mehlin  agrees  to  provide  for  filing  of 
some  one  else  on  the  land  who  will  execute 
said  lease."  That  under  and  by  virtue  of  the 
terms  of  said  contract  the  defendant  agreed 
■with  plaintiff  that  he  would  execute  to  plain- 
tiff an  oil  and  gas  lease  on  the  lands  selected 
in  allotment  by  him,  whenever  his  rights  as 
a  citizen  of  the  Cherokee  Nation  were  fully 
and  finally  established.  That  at  the  time  of 
entering  into  the  said  contract  there  was  a 
mutual  mistake  made  by  plaintiff  and  de- 
fendant In  describing  the  said  lands  In  said 
contract,  in  this,  to  wit:  (Herein  is  set  out 
the  alleged  error,  with  a  description  of  the 
lands  intended  to  be  Included.)  That  the 
rights  of  defendant  as  a  citizen  of  the  Chero- 
kee Nation  were  finally  decided  In  his  favor 
by  the  Supreme  Court  of  the  United  States 
on  the  5th  day  of  November,  A.  D.  1906,  and 
at  any  time  thereafter  the  defendant  could 
have  made  a  good  and  valid  lease  to  plain- 
tiff in  accordance  with  the  terms  and  con- 
ditions of  the  contract  entered  into  on  the 
24th  day  of  June,  1004.  That  in  accordance 
with  the  terms  and  conditions  of  the  said 
contract,  plaintiff,  after  the  rights  of  defend- 
ant had  been  settled  in  his  favor  by  a  deci- 
sion of  the  Supreme  Court  of  the  United 
States,  caused  to  be  presented  to  defendant 
for  his  signature  a  regular  oil  and  gas  min- 
ing lease  on  commercial  forms,  such  as  is 
used  in  the  state  of  Kansas,  and  which  form 
was  agreed  to  by  the  parties  when  the  con- 
tract was  entered  Into,  covering  that  por- 
tion of  defendant's  allotment  known  as  his 
surplus  lands,  which  lease  defendant  refused 
to  sign,  copy  of  said  lease  being  hereto  at- 
tached, and  marked  "Exhibit  B,"  and  made 
a  part  hereof.  Plaintiff  states  that  said  lease 
was  drawn  In  conformity  to  the  contract  en- 
tered into  between  plaintiff  and  defendant 
on  the  24th  day  of  June,  1904,  and  that  no  ob- 
jections of  any  kind  whatsoever  were  made 
by  defendant  to  the  form  of  leases  presented 
to  him  for  his  signature,  or  to  the  terms  and 
conditions  of  the  same. 

Attached  to  plaintiff's  amended  complaint 
and  made  a  part  thereof  are  forms  of  all 
leases  provided  for  in  the  contract.  The 
plaintiff  further  pleads  that  the  considera- 
tion for  the  making  of  the  lease  was  |600  In 
stock  in  the  plaintiff  corporation,  which  it 
avers  it  delivered  to,  and  that  the  same  was 
received  by,  the  defendant;  also,  $300  in  cash, 
being  the  amount  of  money  expended  by  de- 
fendant in  the  digging  of  a  well  on  the  prem- 


ises, and  tliat  as  a  further  consideration  de- 
fendant was  to  receive  10  per  cent,  of  the 
product  produced  under  the  lease.  The  an- 
swer of  defendant  virtually  admitted  every 
averment  of  plaintiff's  complaint,  either  by 
direct  admission  or  by  a  failure  to  contro- 
vert Section  3277,  St  Ind.  T.  (Mansf.  Dig. 
§  5072) ;  2  Eucy.  U  &  P.  p.  175.  The  only  ma- 
terial elements  of  fact  which  it  denied  was 
the  averment  of  the  payment  of  the  consid- 
eration mentioned  therein,  the  other  ques- 
tions raised  by  the  answer  being  almost  al- 
together of  law ;  there  being'  contained  there- 
in such  general  averments  as  that  the  instm- 
ment  created  no  obligation  on  the  part  of  de- 
fendant to  make  an  oil-  and  gas  lease,  for  the 
reason  that  there  was  no  consideration  for 
the  same  moving  from  plaintiff  to  defendant 
and  that  there  was  no  obligation  provided 
for  therein  on  the  part  of  plaintiff  to  do  any- 
thing for  the  benefit  of  the  defendant  That 
under  said  demand  it  is  wholly  optional  with 
the  plaintiff  to  work  the  land  for  oil  and  gas, 
and  that  the  instrument  Is  too  indefinite  to 
create  any  obllgatlou.  That  the  same  is 
against  public  pollc)-,  and  that  at  this  time  It 
would  be  unjust  and  Inequitable  for  the  court 
to  reform  said  instrument  and  to  require 
said  defendant  to  make  a  lease  to  the  plain- 
tiff; that  the  prevailing  rate  of  royalty  in  the 
community  at  the  present  time  far  exceeds 
10  per  cent  of  the  product  mined,  and  that 
the  contract  sought  to  be  enforced  was  not 
sufficient  under  the  statute  of  frauds.  The 
actual  issues  made  by  the  pleading  were  in 
a  great  measure  ignored  and  abandoned  by 
the  parties  ou  the  trial,  and  evidence  cover- 
ing the  entire  subject-matter  of  the  contro- 
versy, without  reference  to  whether  the  same 
was  put  in  issue  or  not,  was  generally  with- 
out objection  offered,  beard,  and  by  the  mas- 
ter and  court  adjudicated.  The  considera- 
tion as  averred  in  the  complaint  was  estab- 
lished by  proof,  and  so  found  by  the  cQurt, 
except  possibly  the  final  consideration  as 
shown  by  the  evidence  In  reference  to  the 
stock  in  .the  plaintiff  company.  The  term  of 
the  lease,  which  is  neither  pleaded  In  the 
complaint  nor  shown  by  the  exhibit,  was 
fixed  under  the  evidence,  and  found  by  the 
court  at  15  years.  Evidence  likewise  showed 
that  the  defendant  had,  prior  to  the  trial  of 
the  cause,  entered  Into  a  lease  with  another 
concern,  and  that  the  prevailing  rate  of  roy- 
alty and  compensation  for  oil  and  gas  leases 
was  8  per  cent,  of  the  product,  and  over  $200 
bonus  per  acre.  The  plaintiff,  it  seems,  had 
by  and  through  the  assistance  of  the  defend- 
ant secured  a  large  number  of  leases  of  the 
defendant's  relatives,  and  others  in  the  im- 
mediate vicinity  of  his  land,  and  on  his  fail- 
ure and  refusal,  on  the  determination  of  his 
rights  in  and  to  his  allotment,  to  consummate 
the  proposed  agreement  to  execute  a  lease 
this  suit  was  brought  to  compel  It 

Defendant  testified  that  he  Intended  by 
his  contract  to  cover  his  entire  allotment, 
and  if  this  were  all  that  was  InTolTed  In  the 
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action,  there  could  be  no  doubt  that  a  decree 
for  a  reformation  would  fpllow  as  a  matter 
of  course;  but,  as  reformation  Is  sought  sole- 
ly for  the  purpose  of  securing  specific  per- 
formalice  In  the  execution  of  the  lease  pro- 
vided for  therein,  the  contract  will  not  be  re- 
formed, unless  the  remedy  of  specific  per- 
formance can  likewise  be  awarded.  Under 
these  circumstances  we  turn  to  the  record  to 
ascertain  whether  or  not  specific  perform- 
ance of  the  lease  contracted  for  will  be  de- 
creed. The  provisions  of  the  contract  in  ref- 
erence to  the  lease  is  that  the  same  will  be 
made  in  accordance  with  the  terms  and  con- 
ditions required  by  the  Secretary  of  the  In- 
terior, or,  if  they  be  not  required,  a  regular 
oil  and  gas  lease  such  as  is  used  in  the  state 
of  Kansas,- and  the  lease  to  be  thus  made 
was  to  be  executed  as  soon  as  the  rights  of 
Mehlin  to  his  land  were  settled  in  his  faror. 
The  construction  which  the  parties  placed 
upon  this  particular  portion  of  the  contract 
was  shown  in  the  eridence  by  testimony  that 
it  was  the  Intention  to  hare  a  regular  oil  and 
gas  lease  such  as  was  used  in  the  state  of 
Kansas,  rather  than  one  under  terms  requir- 
ed by  the  Secretary  of  the  Interior.  It  was 
asserted  that  it  was  Intended  to  have  a  com- 
mercial lease,  instead  of  being  bound  up  by 
rules  and  regulations  of  the  Interior  Depart- 
ment, if  possible.  The  condition  thus  re- 
ferred to  necessarily  contemplated  the  exer- 
cise of  Mehiln's  rights  as  they  existed  at  the 
time  be  was  called  on  to  act;  that  is,  If  bis 
rights  were  such  at  the  time  of  making  the 
lease  that  the  law  would  require  the  sanc- 
tion of  the  Secretary  of  the  Interior  to  vali- 
date any  lease  made,  then  it  was  to  conform 
thereto.  On  the  other  hand,  if  a  commercial 
lease  should  at  that  time  be  valid,  this  was 
the  kind  agreed  on.  It  is  virtually  conceded 
by  counsel  that  at  the  time  of  the  execution 
of  this  contract  any  valid  lease  made  by  the 
defendant  on  his  homestead  would  require 
the  approval  of  the  Secretary  of  the  Interior 
(see  section  72,  Cherokee  Agreement  [Act 
July  1,  1902,  c.  1375,  32  Stat  7261;  section 
131,  Bledsoe's  Indian  Land  Laws;  and  Act 
AprO  21,  1904,  c.  1402,  33  Stat.  189),  while 
under  Act  May  27,  1908,  c.  199,  35  Stat.  812 
(Bledsoe's  Indian  Land  Laws,  $  600),  any  and 
all  restrictions  upon  the  leasing  by  the  de- 
fendant of  his  entire  allotment  were  remov- 
ed, and  he  would  at  this  time  be  able  to 
make  a  lease  on  )ils  homestead,  as  well  as 
his  surplus,  without  the  approval  of  the  Sec- 
retary of  the  Interior.  While  a  Judgment 
to  a  court  of  law  always  relates  to  the  con- 
dition of  facts  as  they  exist  at  the  commence- 
ment of  the  action,  such  is  not  the  rule  In 
equity,  as  here  the  relief  administered  Is 
such  as  the  nature  of  the  case  and  the  facts 
justify  at  the  close  of  the  litigation.  16  Cyc. 
479;  Pennsylvania  Co.  v.  Bond,  99  III.  App. 
535;  Peck  v.  Goodberlett,  109  N.  T.  ISO.  16 
X.  B.  350.  This  consideration  Is  essential. 
for  the  reason  that  to  the  complaint  are  at- 


tached as  exhibits  two  forms  of  leases;  one 
such  as  the  pleader  assumed  and  averred 
contained  terms  such  as  would  be  approved 
by  the  Secretary  of  the  Interior,  and  the  oth- 
er a  regular  oil  and  gas  lease  such  as  is  used 
in  the  state  of  Kansas.  The  removal  of  all 
restrictions  on  defendant  and  his  allotment, 
and  the  agreement  of  the  parties  as  mani- 
fested by  the  contract,  the  pleadings,  and  the 
evidence,  leaves,  then,  for  our  consideration 
solely  the  latter  lease,  the  execution  of  which 
we  are  asked  to  specifically  decree  and  en- 
force. ' 

Mr.  Pomeroy  In  his  work  on  Equity  Juris- 
prudence, at  section  1405^  says  in  substance 
that  a  contract  to  be  subject  to  specific  per- 
formance must  be  reasonably  certain  as  to 
its  subject-matter,  its  stipulations,  its  pur- 
poses, its  parties,  and  the  circumstances  un- 
der which  it  is  made.  It  must  be,  to  gen- 
eral, mutual  to  its  obligations  and  to  its  rem- 
edy, perfectly  fair,  equal,  and  Just  to  its 
terms  and  its  circumstances,  and  be  such 
that  the  remedy  of  specific  performance  will 
not  be  harsh  or  oppressive.  A  rule  of -un- 
exceptional application  Is  that. specific  per- 
formance will  not  be  awarded  unless  the 
contract  is  certato,  fair,  and  Just  in  all  its 
parts  and  any  fact  showing  that  the  contract 
is  unfair,  unjust,  and  against  good  conscience 
will  Justify  the  court  to  refusing  such  de- 
cree, although  the  same,  If  duly  executed, 
would  present  no  sufficient  ground  for  can- 
cellation, or  would  be  enforceable  at  law. 
Dalzell  et  aL  v.  Dueber  Watch  Case  Mfg: 
Co.,  149  n.  S.  815,  13  Sup.  Ct  886,  87  L.  Bd. 
749;  Federal  Oil  Co.  v.  Western  Oil  Co.  et 
aL  (O.  O.)  112  Fed.  873.  A  form  of  a  regular 
oU  and  gas  lease  such  as  was  used  to  the 
state  of  Kansas  was  appended  as  an  exhibit 
to  the  complaint  and  the  terms  thereof  ma- 
terial to  l>e  here  considered,  relating  to  the 
time  for  which  it  was  to  run  and  the  condi- 
tions under  which  platotiff  could  be  requir- 
ed and  compelled  to  operate  under  it  are  to 
three  paragraphs,  which  are  as  follows: 

'*That  the  party  of  the  first  part,  for  and 
to  consideration  of  one  dollar  ($1.00)  cash  to 
hand  paid,  and  the  royalties,  covenants,  stip- 
ulations and  conditions  hereinafter  contain- 
ed, and  hereby  agreed  to  be  paid,  obsorved 
and  performed  by  the  party  of  the  second 
part  Its  succesBom  and  assigns,  does  hereby 
grant  demise,  lease  and  let  unto  the  said 
party  of  the  second  part  Its  heirs,  succes- 
sors and  assigns,  for  the  term  of  fifteen  years 
from  the  date  hereof,  and  as  long  thereafter 
as  oil  or  natural  gas,  or  either  of  same  is 
produced  from  said  land  by  the  said  party  of 
the  second  part  all  the  oil  deposits  and  nat- 
ural gas  in  and  under  the  following  describ- 
ed tract  of  land,  lying  and  being  within  the 
Cherokee  Nation,    •    •    • "    etc. 

"The  said  party  of  the  second  part  further 
covenants  that  it  will  commence  operations 
upon  the  above  described  land  withto  the 
term  aforesaid,  and  to  operate  the  some  to 
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good  and  workmanlike  manner;  to  commit 
no  unnecessary  waste  npon  the  said  land  In 
Its  occupancy  or  use;  to  take  good  care  of 
the  same  and  to  promptly  surrender  and  re- 
turn the  premises  upon  the  termination  of 
this  lease  to  the  party  of  the  first  part  or  to 
whomsoever  shall  be  lawfully  entitled  there- 
to,   *    •    *':    etc. 

"It  Is  also  hereby  stipulated  that,  In  case 
operations  as  aforesaid  are  not  commenced 
within  the  term  aforesaid,  the  said  party  of 
the  second  part  shall  pay  to  the  said  party 
of  the  first  part  the  sum  of  $ ,  In  ad- 
vance, for  each  additional  year  such  com- 
mencement Is  delayed  from  the  end  of  the 
term  aforesaid  until  a  well  Is  completed, 
*    •    •"    ett 

From  the  foregoing  It  will  be  noted  that 
the  lessee  under  the  terms  of  the  lease  could 
delay  the  beginning  of  any  well  upon  the 
land  described  for  practically  15  years,  and 
then  if  at  the  end  of  that  period  of  time  he 
desired  to  delay  longer,  there  was  a  proviso 
allowing  It  (for  a  consideration  not  specifical- 
ly named)  to  hold  the  land  Indefinitely,  with- 
out beginning  any  operations  whatsoever. 
Tbtls,  while  by  a  decree  defendant  might  be 
compelled  to  enter  Into  this  lease,  no  court 
could  under  Its  terms  exercise  any  power  to 
compel  the  lessee  to  operate.  Under  its 
terms  It  Is  left  entirely  to  the  action  of  the 
lessee  to  either  drill  for  oil  or  gas,  or  not 
drill,  and  there  Is  no  forfeiture  or  burden 
provided  for  during  this  15-year  term.  In 
which  the  lessee  may  deprive  the  owner  of 
any  of  the  benefits  whatsoever  of  having  his 
land  exploited.  The  gmeral  rule  In  such 
cases  Is  that  contracts  unperformed,  optional 
as  to  one  of  the  parties,  are  optional  as  to 
both.  Venture  Oil  Co.  v.  Fretts,  152  Pa.  451, 
25  Atl.  782;  Hugglns  et  al.  v.  Daley,  99  Fed. 
606,  40  C.  C.  A.  12,  48  li.  R.  A.  320;  Reese 
et  al.  V.  Zinn  et  al.  (C.  a)  103  Fed.  97;  Fed- 
eral Oil  Co.  V.  Western  Oil  Co.,  121  Fed.  674, 
87  C.  C.  A.  428. 

The  favorable  presumptions  which  are  usu- 
ally indulged  In  behalf  of  ordinary  lessees 
are  not  enjoyed  by  those  holding  leases  of 
the  character  whose  enforced  execution  Is 
■ought  by  plaintiff  In  this  action,  for  the 
doctrine  seems  to  be  fundamental  that,  on 
account  of  the  peculiar  nature  of  the  sub- 
ject-matter upon  which  they  operate,  and  the 
danger  of  loss  to  the  lessor  through  the 
movement  of  the  oil  and  gas  to  surrounding 
lands  and  Its  withdrawal  from  neighboring 
wells,  oil  and  gas  leases  are  construed  most 
strongly  against  the  lessee  and  In  favor  of 
the  lessor.  Costlgan  on  Mining  Law,  {  127, 
p.  475:  Bryan  on  Petroleum,  {  146;  6  Pom- 
eroy,  Eq.  Juris.  |  787 ;  Donahue  on  Petroleum 
and  Gas,  p.  149 ;  Thornton  on  the  Law  Relat- 
ing to  Oil  and  Gas,  S  78;  2  Snyder  on  Mines, 
{  1181:  Southern  Rallwny  Co.  v.  Franklin 
&  Plttsylv.inla  Railway  Co.,  90  Va.  706,  33 
S.  E.  485,  44  L.  R.  A.  207;  Hugglns  et  al. 
V.  Daley,  supra ;  Venture  Oil  Co.  v.  Fretts, 
supra;    Berry  v.  Friable  et  al.,  120  Ky.  337, 


86  8.  W.  558;  Kelley  v.  Ohio  OR  Co.,  57 
Ohio  St  317,  49  N.  E.  399,  39  L.  R.  A.  765, 
63  Am.  St  Rep.  721;  Munroe  ▼.  Armstroos 
et  al.,  96  Pa.  307. 

The  Circuit  Court  of  Appeals  of  the  Fourth 
Circuit  In  the  case  of  Hugglns  et  aL  v.  Da- 
ley, supra,  says:  "There  Is,  perhaps,  no  oth- 
er business  In  which  prompt  performance  Is 
so  essential  to  the  rights  of  the  parties,  or 
delays  bo  likely  to  prove  Injurious— no  other 
class  of  contracts  In  which  time  is  so  much 
of  the  essence.  There  Is  no  other  branch  of 
mining  where  greater  damage  Is  done  by  de- 
lay. Coal  and  precious  metals  lie  either  In 
horizontal  veins  or  In  pockets.  They  remain 
where  they  are  until  removed.  OU  and  gas 
are  the  most  uncertain,  fluctuating,  volatile, 
and  fugitive  of  all  mining  properties.  They  lie 
far  below  the  surface,  beyond  the  control  of 
human  will,  and  beyond  the  reach  of  any  legal 
process,  whence  they  may  flow  unrestrained  if 
the  owner  of  adjoining  land  bores  a  well  down 
to  the  strata  which  holds  them;  and  there 
Is  no  law  which  can  provide  adequate,  or  in- 
deed any,  compensation  for  such  results. 
This  is  a  matter  of  common  knowledge,  and 
'courts  will  generally  take  notice  of  whatevM' 
ought  to  be  generally  known  within  the  lim- 
its of  their  Jurisdiction.  •  •  •  In  Oil  Go. 
V.  Marbury,  91  U.  S.  593,  23  L.  Ed.  328,  the 
facts  were,  to  some  extent  the  converse  of 
those  here;  but  Mr.  Justice  Miller  com- 
ments on  the  fluctuating  character  and  value 
of  this  class  of  property,  and  asserts  the  In- 
justice 'of  permitting  one  holding  the  right 
to  assert  an  ownership  In  such  property  to 
voluntarily  await  the  event  and  then  decide, 
when  the  danger  which  Is  over  has  been  at 
the  risk  of  another,  to  come  in  and  share  the 
profit'  and,  referring  to  the  distinction  be- 
tween real  estate  whose  value  Is  fixed,  says: 
'The  class  of  property  here  considered  is  sub- 
ject to  the  most  rapid,  frequent  and  violent 
fluctuations  In  value  of  anything  known  as 
property,  and  requires  prompt  action  in  all 
who  hold  an  option  whether  they  will  share 
Its  risks  or  stand  clear  of  them  (and  that), 
no  delay,  for  the  purpose  of  enabling  the  de- 
frauded party  to  speculate  upon  the  chances 
which  the  future  may  give  him  of  deciding 
profitably  for  himself  whether  he  will  abide 
by  his  bargain  or  rescind  It  U  allowed  In  t 
court  of  equity.' " 

Bryan  on  Petroleum,  at  page  146,  speak- 
ing on  the  question  of  the  light  In  which 
these  leases  are  viewed  by  the  courts,  es- 
pecially where  they  present  elements  of  un- 
fairness, whereby  under  their  sfrift  terms  :\ 
lessee  may  await  at  lessor's  risk  the  event 
of  oil  or  gas  discovery,  says:  "The  treutl  oi 
decisions  touching  questions  of  forfeiture 
arising  out  of  oil  and  gas  leases  has  been  al- 
most uniformly  In  favor  of  the  lessor.  Gen- 
erally It  Is  the  lessee  who  is  favored,  and, 
after  a  substantial  compliance  by  him  with 
the  terms  of  the  contract  equity  will  not  re- 
gard a  technical  breach.  But,  with  mining 
leases,  it  is  otherwise.    This  Is  due  principal- 
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ly,  If  not  entirely,  to  the  nature  of  the  busi- 
ness of  mining,  and  more  speclflcally  oil  min- 
ing; to  the  temptation  offered  the  shrewd 
operator  to  purchase  at  a  nominal  price  the 
right  of  developing  the  lands,  the  owner  of 
which  Is  Ignorant  of  their  real  value  for  .any 
purpose,  and  then  to  hold  them  Indefinitely 
should  It  suit  his  purpose,  neither  working 
them  himself  nor  permitting  another  to  do 
BO.  •  ♦  *  But  the  lessee,  where  the  In- 
strument presents  a  semblance  of  Inequali- 
ties or  uufntrness,  will  find  that  he  has  a 
thorny  road  to  travel  before  reaching  a  Judl- 
da]  establishment  of  his  claims."  And  to  the 
same  point  the  Supreme  Court  of  Pennsyl- 
vania, In  the  case  of  Munroe  v.  Armstrong 
«t  al.,  supra,  said:  "In  the  rapid  develop- 
ment and  exhaustion  of  oil  lands  cessation 
of  work  for  nine  months  Is  a  long  period. 
Often,  in  far  less  time,  the  fluctuation  In 
prices  of  lands  and  leaseholds  is  very  great. 
Perhaps  In  no  other  business  Is  prompt  per- 
formance of  contracts  so  essential  to  the 
rights  of  the  parties,  or  delay  by  one  party 
likely  to  prove  so  injurious  to  the  other." 

The  lease  contract  here  sought  to  be  en- 
forced presents  terms  which  preclude  Its 
favorable  consideration  at  our  bands.  The 
principles  enunciated  in  the  foregoing  an- 
thorlties  to  our  minds  are  conclaslve  of 
plaintiflTs  rights.  Under  this  lease  defend- 
ant would  be  required  to  turn  his  land  ovee 
to  plaintiff,  so  far  as  oil  and  gas  exploita- 
tion was  concerned,  and  defendant  could  be 
deprived  of  this  valuable  property  right  for- 
ever. "Certainly  the  contract  is  most  un- 
fair, and  It  would  be  unconscionable  for  a 
conrt  of  equity  to  place  the  appellant  In  a 
position  to  forever  deprive  the  owner  of  the 
soil  of  the  right  to  use  his  land,  or  to  drill 
for  such  treasures  as  the  earth  may  contain. 
Mnnroe  v.  Armstrong,  96  Pa.  307."  Federal 
OH  Co.  V.  Western  OU  Co.,  121  Fed.  674,  57 
C.  C.  A.  42a 

Notwithstanding  the  fact,  however,  that 
-we  are  unable  to  grant  to  plaintiff  the  pri- 
mary relief  for  which  it  prays,  there  is  no 
fraud  shown,  and  there  are  manifest  equi- 
ties In  its  behalf  which  we  cannot  pass  with- 
out noticing.  Plaintiff  has  paid  defendant 
money  in  an  effort  on  Its  part  to  carry  out 
the  terms  of  the  contract  as  it  assumed  them 
to  be,  and  defendant  has  received  and  re- 
tained this  money,  and  apparently  has  made 
no  offer  of  return.  In  addition  thereto  plain- 
tiff, with  the  consent  of  defendant,  entered 
upon  his  allotment,  and  erected  a  house  on 
the  same  for  a  residence  or  office  building; 
the  exact  cost  of  the  same  being  uncertain. 
Plaintltrs  petition  contains  a  prayer  for  gen- 
eral relief,  and  in  such  cases  the  trend  of 
authorities  is  that,  where  the  equitable  re- 
lief specifically  prayed  for  cannot  be  given, 
the  plaintiff's  action  will  not  be  dismissed, 
but  in  some  proper  manner  he  will  be  given 
an  opportunity  to  obtain  relief  to  the  extent 
to  which  be  is  shown  a  right.  16  Ency. 
Plead.  &  Prac.  p.  801;  Selbert  et  al.  v.  Thomp- 


son et  al.,  8  Kan.  66;  Martin  et  al.  ▼.  Hartln, 
44  Kan.  295,  24  Fac.  418.  And  numerous  au- 
thorities support  the  rule  that,  when  spedflc 
performance  cannot  be  decreed,  compensa- 
tion will  be  allowed  to  the  extent  of  the  pur- 
chase money  actually  paid  upon  the  alleged 
contract,  and  where  In  such  a  case  facts  are 
shown  entitling  plaintiff  to  have  a  lien  de- 
clared upon  the  premises  for  reimbursement, 
the  court  may  retain  the  case  for  the  purpose 
of  affording  such  relief,  and  compensation 
may  be  awarded  for  improvemmts  made  In 
good  faith.  20  Ency.  P.  &  P.,  pp.  494,  495. 
The  rule  thus  laid  down  finds  support  in 
many  authorities  (26  Am.  &  Eng.  Ency.  of 
I^aw,  p.  85;  Johnston  v.  Olancy  et  al.,  4 
Blackf.  [Ind.]  94,  28  Am.  Dec.  46;  Hug,  Adm'z, 
V.  Van  Burkleo,  58  Mo.  202;  Devore  v.  De- 
vore,  138  Mo.  181,  39  S.  W.  68;  Fry  on  Spe- 
cific Performance  of  Contracts  (3d  Ed.)  pp. 
1276-1279),  and  at  section  1454  It  Is  said  that: 
"Tbe  Ilen  Is  not  strictly  confined  to  a  case  ot 
simple  purchase ;  It  extends  to  the  case  of  a 
lease,  and  entitles  an  Intended  lessee  who  has 
entered  nnder  the  contract  and  expended 
money  to  a  lien  on  the  lessor's  interest"  Un- 
der the  Judgment  of  the  court  plaintiff's  com- 
plaint would  be  dismissed.  On  this  account 
we  believe  a  new  trial  should  be  ordered. 
'  In  the  consideration  of  a  similar  proposition 
the  Court  of  Appeals  of  the  state'  of  New 
York,  In  the  case  of  Stemberger  et  al.  v.  Mc- 
Govem,  66  N.  T.  12,  said:  "The  remaining 
question  is  whether  the  General  Term  ought 
not  to  have  ordered  a  new  trial  instead  of 
giving  final  Judgment  dismissing  the  com- 
plaint. It  appears  from  the  opinions  that 
the  latter  course  was  adopted  for  the  reason 
that  it  appeared,  nixm  the  trial,  that  the 
plaintiffs  were  aware,  at  the  time  of  the 
commencement  of  the  action,  that  the  de- 
fendant could  not  perform  the  contract,  and 
that  In  such  a  case  equity  would  not  retain 
the  suit  for  the  purpose  of  awarding  dam- 
ages which  could  be  recovered  in  an  action 
at  law.  This  was  the  rule  prior  to  the  adop- 
tion of  the  Code.  Morss  v.  Elmendorf,  11 
Paige  [N.  Y.]  277.  But  the  Code  authorizes 
the  uniting  of  causes  of  action,  both  legal 
and  equitable,  arising  out  of  the  same  trans- 
action in  the  complaint  Bradley  v.  Aldricb, 
40  N.  Y.  504,  512  [100  Am.  Dec.  528].  The 
facts  constituting  these  causes  of  action  must 
be  stated  in  the  complaint  The  court  held 
in  that  case  that  no  facts  constituting  a  legal 
cause  of  action  were  stated  in  the  complaint, 
and  that  as  the  plaintiff  failed  to  prove  the 
equitable  cause  of  action  stated,  the  com- 
plaint was  properly  dismissed.  This  shows 
that  when  the  complaint  states  facts  giving 
an  equitable  cause  of  action  and  also  a  legal 
cause  of  action,  arising  out  of  the  same  trans- 
action, the  party  is  entitled  to  have  both 
tried,  if  necessary  to  obtain  his  rights. 
•  *  •  True,  the  mode  of  trial  may  be  dif- 
ferent The  former  must  be  tried  by  the 
conrt  or  a  referee,  unless  some  question  or 
questions  of  fact  Involved  are  ordered  by  the 
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court  to  be  tried  by  Jury.  Either  party  has 
tlie  right  to  a  Jury  trial  of  the  latter.  This 
creates  no  practical  dIfBculty.  The  one  issue 
may  be  tried  by  the  court  and  the  other  by 
Jury  if  the  ends  of  Justice  require  the  trial 
of  both,  or  both  may  be  tried  by  the  court  or 
a  referee  if  the  parties  so  desire." 

There  is  no  evidence  offered,  and  no  fact 
asserted,  testified  to,  or  found,  upon  which  a 
conclusion  of  active  bad  faith  would  be  Jus- 
tified. The  money  paid  defendant,  the  im- 
provement of  his  pr6perty  by  the  construc- 
tion of  a  house  thereon,  both  of  which  were 
incident  to  and  referable  solely  to  the  as- 
sumed contractual  relation'  between  the  par- 
ties, were  made  under  such  circumstances 
that  this  complaint,  on  the  denial  of  specific 
performance,  ought  not  to  be  dismissed,  but 
should  be  by  the  court  retained  for  the  ad- 
justment of  the  remaining  differences  be- 
tween the  parties.  It  is  no  good  reason  to 
our  minds  why  plaintiff  shonld  be  driven  out 
of  court,  and  compelled  to  Institute  a  new 
proceeding  to  have  its  manifest  rights  ad- 
justed, because  it  asked  for  relief  to  which 
the  facts  showed  it  was  not  entitled. 

The  cause  is  therefore  remanded  to  the  dis- 
trict court  of  Nowata  county  with  instruc- 
tions to  set  aside  the  order  denying  plaintiff's 
motion  for  a  new  trial  and  take  evidence  up- 
on plaintiff's  claim  for  compensation  and 
damages  against  the  defendant,  making  any 
Judgment,  should  one  be  obtained,  a  Hen  on 
the  land  Involved.  Should  the  pleadings 
herein  be  insufficient,  amendments  should  be 
allowed,  and  issues  framed,  with  the  costs  of 
the  litigation  abiding  and  following  the  Judg- 
ment. 

TURNER,.  WILLIAMS,  HAYES,  and 
KANE,  JJ.,  concur. 


aw  Oki.  82) 

FT.  SMITH  &  W.  R.  CO.  ▼.  COLUNS. 

<Sapreme  Court  of  Oklahoma.     March  11, 

I&IO.) 

(Byllabut  by  ih«  Court.) 
1.  RAn,BOADS  (J  443*)— KiLUNQ  of  Stock— 

BiVIDBNCE. 

Where,  in  a  suit  for  the  negligent  killing 
of  plaintiFs  mare,  the  evidence  discloses  that 
an  hour  or  two  after  one  of  defendant's  pas- 
senger trains  had  gone  east  she  was  found  at 
the  side  of  the  track  about  two  feet  from  the 
ends  of  the  ties,  with  her  hind  legs  almost 
severed  and  skinned  about  the  head,  with  blood 
and  hair  upon  the  rails ;  that  her  tracks  in- 
dicated she  had  run  from  the  center  of  the 
track,  beginning  on  a  dirt  road  crossing  east- 
ward about  30  or  40  yards  to  where  she  lay ; 
that  from  there  the  track  was  straight  and  the 
right  of  way  unobstructed  westward  about  600 
yards  or  half  a  mile,  and  eastward  some  200 
yards ;  that  she  could  have  been  seen  on  the 
track  from  where  she  lay  for  a  quarter  of  a 
mile ;  that  a  train  Roing  at  average  speed  could 
have  been  stopped  in  SOO  feet  ;—hcId.  that  there 
was   sufficient   evidence   of   negligence   to   take 


the  case  to  the  Jury,  and  a  Judgment  for  plain- 
tiff will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1608-1620;   Dec.  Dig.  §  443.*] 

2.  TBIAL   (I   250*)— INSTBTJCTIONS. 

It  was  not  error  for  the  court  to  refuse 
to  give  an  instruction  not  twised  on  the  evi- 
dence or  the  issues  of  the  case,  and  which  .would 
have  probably  misled  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent, 
Dig.  $§  584-586;   Dec.  Dig.  i  250.»] 

ESrror  from  Pittsburg  County  Court;  B. 
W-  Hlgglns,  Judge. 

Action  by  M.  D.  Collins  against  the  Ft. 
Smith  &  Western  RaUroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Affirmed. 

C.  E.  Warner  and  R.  A.  Smith,  for  plain- 
tiff In  error.  A.  C.  Sewell  and  B.  Pope  Ham- 
mond, for  defendant  in  error. 

TURNER,  J.  On  January  28,  1908,  M. 
D.  OollinB,  defendant  in  error,  as  plaintiff, 
sued  the  plaintiff  in  error.  Ft  Smith  & 
Western  Railroad  Company,  before  a  Justice 
of  the  peace  for  Canadian  townslilp,  Pitts- 
burg county,  for  $130  for  negligently  killing 
his  mare.  There  was  Judgment  by  default 
for  plaintiff,  from  wtilch  defendant  appeal- 
ed. On  trial  anew  In  the  county  court, 
where  the  defense  was  a  general  denial, 
there  was  Judgment  for  plaintiff  for  $55  and 
costs.  After  motion  for  a  new  trial  filed  and 
overruled,  defendant  brings  the  case  Iiere. 

It  is  assigned  for  error  that  the  verdict 
is  not  sustained  by  the  evidence  and  is 
contrary  to  law.  While  it  is  conceded  the 
evidence  may  be  sufficient  to  warrant  the 
Jury  in  finding  that  the  animal  was  killed 
by  defendant's  train,  it  is  insisted  that  there 
was  not  sufficient  evidence  of  negligence  to 
take  the  case  to  tlie  Jury.  The  eridenoe  dis- 
closes that  Collins  was  the  owner  of  the 
mare;  that  on  the  morning  of  June  13,  1007, 
she  was  found  lying  on  defendant's  right  of 
way  about  two  miles  west  of  the  town  of 
Blocker;  that  she  had  l>oth  hind  legs  cut  off, 
except 'for  a  little  hide;  that  she  was  skin- 
ned on  the  bead;  that  she  was  lying  In  a 
shallow  ditch  running  parallel  with  the 
track,  some  two  feet  from  the  end  of  the 
ties,  at  the  mouth  of  a  cut  about  two  feet 
deep;  that  she  was  lying  some  30  or  40 
steps  from  a  dirt  road  crossing;  that  her 
tracks  originated  between  the  rails  on  this 
crossing  in  the  middle  of  the  track  and  led 
therefrom  eastward,  indicating  that  she  was 
rimnlng  to  where  she  was  killed,  at  which 
place  there  was  blood  and  hair  upon  the 
track;  that  from  where  she  lay  the  track 
was  straight  and  the  right  of  way  unob- 
structed 600  yards  or  half  a  mile  westward, 
and  eastward  some  200  yards;  that  she  could 
have  been  seen  on  the  track  at  this  point 
from  an  engine  for  a  quarter  of  a  mile;  that 
a  train  going  at  average  speed  could  be  stop- 


•For  other  cases  tee  same  topic  and  section  NUMBER  la  Dec.  *  Am.  Digs.  1907  to  date,  *  Reporter  IndezM 
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ped  at  600  feet;  that  a  passenger  train  had 
gone  east  that  morning  some  hour  or  two  be- 
fore the  animal  was  discovered  In  this  con- 
dition. There  was  no  eyewitness  to  the  In- 
jury, and  defendant,  In  effect,  disclaimed 
all  knowledge  of  how  it  happened. 

We  not  only  think  the  evidence  sufSclent 
to  warrant  the  jury  In  finding  the  animal 
to  have  been  killed  by  defendant's  east- 
bound  passenger  train  on  that  morning,  but 
are  also  of  the  opinion  that  the  facts  are 
such  that  reasonable  men  might  differ  upon 
the  question  as  to  whether  or  not  there  was 
negligence  on  the  part  of  defendant  Where 
such  Is  the  case,  the  question  of  negligence 
Is  one  of  fact  for  the  jury.  M.,  K.  &  T.  Ky. 
Co.  V.  Ward,  1  Ind.  T.  670,  43  S.  W.  954.  At 
the  point  where  the  animal  was  killed,  the 
track  was  clear  for  50  feet  on  each  side,  and 
the  animal  could  have  been  seen  for  a  dis- 
tance of  from  a  quarter  to  a  half  mile  by 
the  engineer  had  he  been  on  the  lookout 
It  was  held  that  such  circumstances  were 
sufficient  to  take  the  case  to  the  Jury  on  the 
question  of  negligence.  See,  also,  M.,  K.  & 
T.  Ry.  Co.  V.  Parrlngton,  1  Ind.  T.  646,  43 
S.  W.  946.  In  short,  we  think  it  Is  sufficient 
on  this  point  to  say,  as  was  said  by  the  court 
in  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Washington, 
49  Fed.  347.  1  O.  C.  A.  286:  "It  Is  the  prov- 
ince of  the  Jury  to  say  whether  the  circum- 
stances In  any  given  case  are  sufficient  to 
warrant  a  finding  that  the  cattle  which  no 
-witness  saw  killed  were  killed  through  the 
negligence  of  the  railroad  company,  where 
there  Is  any  evidence  tending  to  show  that 
fact" 

There  was  no  exception  to  the  charge  of 
the   court;    but  it   is   next  contended   the 
court  erred  In  refusing  to  give  the  follow- 
ing instructions:    "The  court  Instructs  the 
jury  that  the  engineer  of  a  train  must  use 
reasonable  care  and  watchfulness  to  discover 
cattle  upon  the  track,  and,  when  they  are 
discovered,  to  use  reasonable  care  and  dili- 
gence to  avoid  Injuring  them;   but  that  it  is 
not   always   necessary    that   the   engineer 
should  stop  the  train,  or -slacken  its  speed, 
on  discovering  stock  on  the  track.    Ordinary 
prudence  requires  him  to  endeavor  prompt- 
ly to  drive  them  off  by  sounding  his  whistle, 
but  does  not  require  him  to  stop  or  slacken 
the  speed  of  the  train,  when  he  may  reason- 
ably believe  that  they  will  leave  the  track 
in  time."    We  do  not  think  so,  for  the  rea- 
son that,  assuming  It  to  correctly  state  the' 
law,  the  same  is  not  applicable  to  the  facts 
disclosed  by  the  testimony.     Had  the   en- 
erineer  testified  and  there  arose  any  question 
as  to  what  his  duties  were  under  the  law 
as  applicable  to  the  facts,  It  might  have  been 
the  duty  of  the  court  to  have  Instructed  as 
reqtiested.    Btjt  the  engineer  did  not  testify, 
or  any  one  else,  on  behalf  of  defendant.  In 
charge  of  the  train.     The  testimony  as  it 
stood  tended  to  fix  liability  on  defendant. 
If  the  testimony  of  the  engineer  would  have 


tended  to  defeat  liability,  bis  testimony  was 
all  with  defendant,  and  it  was  its  duty  to 
produce  it  or  wear  the  presumption  that  If 
produced  It  would  strengthen  the  presump- 
tion of  llabUlty.  Starkle  on  £>.  54;  Gulf, 
C.  &  S.  P.  Ry.  Co.  T.  Ellis,  64  Fed.  481,  4  O, 
O.  A.  454.  This  it  did  not  do  or  attempt, 
but  by  this  instruction  asked  the  court  to 
charge  as  though  it  had.  As  well  for  a  de- 
fendant on  trial  for  assault  and  battery,  on 
a  plea  oif  not  guilty,  after  proof  of  the  bat- 
tery, to  Interpose  no  evidence  and  assign  for 
error  that  the  trial  court  refused  to  charge 
on  his  right  of  self-defense.  In  neither  case 
would  the  Instruction  be  applicable  to  the 
facts  in  evidence,  and,  although  abstractly 
correct,  should  be  refused. 

Yarborough  v.  Tate,  14  Tex.  484,  was  a 
suit  for  slander.  The  words  declared  were 
actionable,  and  it  was  proved  indisputably 
that  they  were  uttered  by  defendant  of  the 
plaintiff  publicly,  in  earnest  and  in  anger, 
and  constituted,  unexplained,  prima  facie, 
a  willful  and  malicious  slander.  There  was 
no  justification  or  attempted  justification, 
and  no  proof  offered  in  defense  whatever. 
The  jury  returned  a  verdict  for  defendant 
There  was  nothing  in  the  evidence  which 
would  have  warranted  the  jury  in  finding 
that  the  words  were  uttered  in  jest  The 
court,  however,  charged  hypotbeticaUy  up- 
on such  a  state  of 'facts,  which  was  held 
error,  and  the  case  reversed. 

In  Zimmerman  v.  Knox,  34  Kan.  247,  8 
Pac.  104,  Zimmerman  converted  his  property 
in  Topeka  Into  cash  and  left  with  his  fam- 
ily for  California.  On  arriving  at  Garden 
Qity  be  was  arrested  on  a  telegram  from 
Knox,  who  held  an  unsettled  demand  against 
him  for  $128,  and  brought  back  to  Dodge 
City,  where  he  effected  his  escape  and  re- 
joined his  family  further  on  his  journey. 
He  later  sued  Knox  for  false  imprisonment 
It  was  not  claimed  that  he  had  been  guilty 
of  any  public  offense,  and  the  officer  held  no 
warrant  or  process  authorizing  his  deten- 
tion. The  jury  returned  a  verdict  in  his  fa- 
vor for  $15,  and  he  appealed.  The  court's 
instructions  were  based  upon  the  hypothesis 
that  he  was  arrested  by  Knox  In  a  civil  ac- 
tion on  process  therein  sued  out  to  prevent 
hlni  from  leaving  the  country  to  avoid  pay- 
ment of  his  debts.  The  court  said:  "This 
Instruction  was  wholly  inapplicable  under 
the  testimony,  and  we  think  erroneous.  We 
have  searched  the  record  In  vain  to  find  any 
testimony  which  tends  In  any  degree  to 
show  that  John  D.  Knox  had  begun  any  suit, 
civil  or  criminal.  In  Ford  county,  against 
the  defendant;  and  there  is  no  pretense  on 
the  part  of  the  defendant  that  any  such  suit 
had  been  instituted  nor  that  any  order  of 
arrest  had  been  issued  in  any  case  against 
the  plaintiff.  The  ofllcer  acted  alone  under 
the  telegraphic  communication  admitted  to 
have  been  sent  by  John  D.  ICnox.  directing 
the  arrest  and  detention  of  the  plaintiff,  and 
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It  was  conceded  that  whatever  proceedings 
were  had  In  his  arrest  were  for  the  purpose 
of  enabling  the  collection  of  the  money  due 
torn  the  plaintiff  Zimmerman  to  Knox.  Un- 
der these  facts  the  Imprisonment,  was  ille- 
gal"— and  reversed  the  ease,  granted  him 
a  new  trial,  and  in  the  syllabus  said:  "Where 
Instructions  are  given  that  are  not  based  on 
the  evidence  or  the  Issues  ot  the  case,  and 
which  appear  to  have  probably  misled  the 
Jury,  the  Judgment  will  bee  reversed  and  a 
new  trial  granted.  S.  S.  Ass'n  v.  Hunt,  17 
Kan.  532,  and  cases  cited  In  Crane's  anno- 
tated edition;  Raper  v.  Blair,  24  Kan.  374; 
RaUroad  v.  Hay,  31  Kan.  177  [1  Pac.  766]; 
State  v.  Hendrlclcs,  32  Kan.  559  [4  Pac 
1050];  Railroad  v.  Pierce,  33  Kan.  66  [5 
Pac.  378];  Feineman  v.  Sachs,  33  Kan.  621 
[7  Pac.  222,  52  Am.  Rep.  547];  Blgelow  v. 
Hennlger,  33  Kan.  3G2  [6  Pac.  593];  Dowell 
V.  Williams,  33  Kan.  319  [6  Pac.  600];  Rail- 
road V.  Pierce,  33  Kan.  61  [5  Pac.  378]; 
State  V.  Whltaker,  35  Kan.  731  (12  Paa 
106];  Ransom  v.  Getty,  37  Kan.  76  [14  Pac. 
487]."  See,  also.  Case  v.  111.  Cent.  R..  Co., 
38  Iowa,  581;  Kansas  City,  Ft  Scott  &  Gulf 
Railroad  Co.  v.  Hay,  31  Kan.  177,  1  Pac 
766;  Missouri  Pacific  Railway  Co.  v.  Pierce, 
83  Kan.  61,  5  Pac.  378;  People  v.  Hugh  De- 
vlne,  95  Cal.  227,  30  Pac.  378;  Wahldgren 
V.  Market  Street  Railway  Co.,  132  Oal.  656, 
82  Pac.  308,  64  Pac.  993. 

The  Instant  request  was  based  upon  the 
law  as  laid  down  in  the  syllabus  of  L.  R.  & 
Ft  S.  Ry.  Co.  V.  Trotter,  37  Ark.  593.  That 
was  a  suit  in  damages  against  the  company 
for  an  Injury  to  a  horse.  In  substance,  the 
facts  were  that  Trotter  was  the  owner  of 
the  horse.  Defendant's  track  ran  along  side 
of  the  field  In  which  It  and  others  were  graz- 
ing, some  40  yards  away.  The  horse's  stable 
was  on  the  other  side  of  the  track.  That 
while  thus  grazing  defendant's  train  round- 
ed a  curve  in  the  track  going  east  and  sound- 
ed the  stock  alarm.  That  the  animals  ran 
and  attempted  to  cross  the  track  in  front  of 
the  train  over  a  dirt  road  crossing,  but  were 
cut  off,  and  ran  down  the  track  In  front  of 
the  train  and  into  a  culvert,  where  the  an- 
imal In  question  was  Injured.  The  engineer 
testified  that,  after  continuing  to  sound  the 
stock  alarm,  he  stopped  the  train  20  yards 
before  reaching  the  culvert,  which  was  as 
soon  as  possible.  We  can  see  how  such  a 
charge  might  have  been  proper  in  that  case, 
where  the  engineer  testified  to  sufficient 
facts  upon  which  to  base  it,  but  not  in  this, 
where  no  such  facts  were  even  attempted  to 
be  proven,  but  the  charge  based  on  that  hy- 
pothesis. 

Finding  no  error,  for  the  reasons  stated, 
and  that  said  instruction,  if  given,  would 
probably  have  misled  the  Jury,  the  Judgment 
of  the  trial  court  is  affirmed.  AH  the  Jus- 
tices concur. 


a  OU.  Cr.  «U) 
INGRAM  T.  STATEL 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  SO,  1910.) 

(Syllabus  by  the  Court.) 

1.  Oriuivai.  Law  ({  1159*)— Apfeaii— Bsvuw 
OF  Evidence. 

Under  our  system  of  jurispmdence,  it  ia 
the  exclusive  province  of  the  jury  to  determine 
whether  the  evidence  tending  to  prove  the  enilt 
of  the  defendant  is  so  lacking  in  convincing  force 
as  to  leave  an  intelligent  and  discriminating 
mind  to  doubt  as  to  the  truth  of  the  charge  con- 
tained in  the  indictment,  and  in  reviewing  ques- 
tions of  fact  upon  appeal  to  the  Criminal  Court 
of  Appeals,  if  there  is  a  fair  conflict  in  the  evi- 
dence, or  it  is  such  that  different  inferences  can 
be  properly  drawn  from  it  the  determination  of 
the  jury  will  not  be  interfered  with,  unless  it  is 
clearly  against  the  weight  of  evidence,  or  ap- 
pears to  have  been  influenced  by  passion  or 
prejudice. 

[Ed.  Note.— For  other  cases,  see  Criminal  L«w, 
Cent.  Dig.  {§  3074^-3083 ;   Dec.  Dig.  i  U59.»] 

2.  Rape  (§  51*) — Sutfioieitct  of  Evidence. 

See  opinion  for  evidence  held  suflScient  to 
sustain  a  verdict  of  guilty  without  capital  pun- 
ishment for  tbe  crime  of  rape. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  §S  71-77 ;    Dec.  Dig.  i  51.*] 

Error  from  District  Court,  Carter  County. 
Will  Ingram  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

Cruce,  Cruce  &  Bleakmore  and  W.  B. 
Johnson,  for  plaintiff  in  error.  Cbas.  West, 
Atty.  Gen.,  and  Chas.  L.  Moore,  Aast  Atty. 
Gen.,  for  the  State. 

DOYLE,  J.  Plaintiff  In  error,  WIU  Ingram 
(hereinafter  designated  tbe  "defendant"),  was 
Indicted  Jointly  with  his  brother,  Tom  In- 
gram, in  the  United  States  court  for  the  In- 
dian Territory  for  the  Southern  district  of 
said  territory,  at  the  AprU  term,  1907.  Said 
indictment  charges  that  the  defendant,  on 
the  17th  day  of  February,  A.  D.  190T.  did 
upon  one  Enid  Kerr  commit  the  crime  ot 
rape,  and  that  the  said  Tom  Ingram,  stand- 
ing by,  did  aid,  abet,  and  assist  the  said 
Will  Ingram  the  said  felony  and  rape  then 
and  there  to  do  qnd  commit  Under  tbe 
provisions  of  the  enabling  act  and  of  tbe 
Constitution  of  the  state  of  Oklahoma,  the 
case  was  tried  In  the  district  court  of  Carter 
county.  Upon  the  trial  so  had  tbe  Jury  re- 
turned a  verdict  of  guilty,  without  capital 
punishment,  against  the  defendant  Will  In- 
gram, and  a  verdict  of  guilty,  fixing  the  pen- 
alty at  imprisonment  in  the  penitentiary  for 
five  years,  against  the  defendant  Tom  Ingram. 
Motion  for  new  trial  was  filed  and  overrul- 
ed. On  the  16th  day  of  June,  1908,  In  con- 
formity with  the  verdict,  the  defendant  was 
by  the  court  sentenced  to  Imprisonment  at 
hard  labor  in  the  state  prison  for  the  term 
of  his  natural  life.  The  defendant  appealed 
by  filing  on  October  31,  1908,  In  this  court  a 
petition  In  error  with  case-made  attached. 
No  briefs  have  been  filed.     Mr.  Johnson  of 


•For  other  cases  see  same  topic  and  section  NUMBER  {a  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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counsel  made  an  oral  argmnent.  In  the  main 
contending  that  the  verdict  was  against  the 
irelgbt  of  the  evidence,  and  that  hence  Jus- 
tice requires  a  new  trial. 

Notwithstanding  the  appeal  has  been  snb- 
Btantlally  abandoned,  nevertheless,  in  defer- 
ence to  the  gravity  of  the  case,  we  have 
deemed  it  our  duty  -to  fully  and  carefully 
examine  the  record.  Enid  Kerr,  the  victim 
of  the  assault,  at  the  time  12  years  of  age, 
lived  with  her  stepfather  about  two  miles 
west  of  PoolvlUe,  In  what  Is  now  Carter 
county,  and  the  defendant's  home  was  about 
300  yards  south.  The  testimony  on  the  part 
of  the  prosecution  proves  that  on  the  day 
alleged,  which  was  Sunday  about  the  hour 
of  noon,  Bnld  Kerr,  with  her  brothers,  aged 
7  and  10  years,  went  to  a  point  on  a  creek 
branch  between  her  homg  and  the  Ingram 
home,  and  while  there  she  was  Inhumanly 
assaulted  and  ravished. 

Enid  Kerr  testified  that  she  was  there  dig- 
ging with  a  piece  of  broken  hoe  for  "tooth 
bmshes,"  when  Will  and  Tom  Ingram  ap- 
peared; that  'the  defendant  grabbed  her, 
choked  her,  and  put  his  hands  over  her 
month;  that  Tom  Ingram  chased  her  little 
brothers  away,  and  then  held  her  while  the 
defendant  ravished  her;  that  the  defend- 
ant then  held  hec  while  his  brother  Tom 
ravished  her;  that  they  then  ran  off,  the 
defendant  going  down  the  branch,  and  Tom 
Ingram  going  toward  his  home;  that  as 
soon  as  they  left,  her  brothers  returned  and 
went  with  her  to  their  home;  that  only 
her  mother  was  at  home;  and  that  her 
mother  laid  her  on  the  bed  and  sent  for  a 
doctor.  She  also  testified  that  she  had 
known  the  defendant  for  about  six  years. 

Mrs.  Payne  testified:  That  Enid  Kerr  was 
her  daughter.  That  in  the  morning  of  the 
day  alleged  in  the  indictment  her  husband 
went  to  Elk.  That  about  the  noon  hour  her 
children  went  to  a  little  branch,  and  within 
an  hour  her  daughter  came  back  crying  and 
told  her  what  the  defendants  had  done. 
That  she  laid  her  on  the  bed  and  found  that 
she  was  bleeding  from  the  inside  of  her 
privates.  That  she  then  ran  to  the  door 
ind  saw  Tom  Ingram  coming  out  of  the 
>ranch  going  toward  her  home.  That  she 
'an  right  down  Into  the  branch  and  lost 
light  of  him.  That  she  went  on  to  the  In- 
gram home  and  asked  Mrs.  Ingram,  "Where's 
hose  wretched  boys  at?"  Mr&  Ingram  said, 
Will  has  gone  to  Elk,  and  Tom  went  with 
3d  after  some  cows."  That  she  turned  to 
eave,  and  Mrs.  Ingram  said:  "Stop!  What  is 
he  matter?"  And  witness  said:  "1  have 
;ot  no  time  to  stop.  I  have  got  to  have  a 
octor."  And  ran  back  home.  She  then  sent 
er  two  little  boys  to  Poolville,  telling  them 
J  tell  their  papa  to  come  and  bring  the  doc- 
}rs.  That  soon  her  husband  returned,  and 
>r.  Irby  and  Dr.  Norrls  reached  there  soon 
fter. 

Lee  Payne  testified:    That  he  was  10  years 
Id.     That  on  said  day,  with  his  sister  and 


brother,  he  went  to  a  branch  near  their 
house,  and  with  his  brother  he  stopped  to 
swing  on  a  grapevine,  while  his  sister  with 
an  old  piece  of  a  hoe  went  to  dig  tooth 
brushes;  that  they  heard  her  scream,  and 
they  ran  down  to  her  and  saw  the  defend- 
ant holding  her,  and  Tom  Ingram  was  wltb 
him  and  chased  them  back  where  they  could 
not.  see  their  sister.  Shortly  they  saw  them 
leave.  That  Will  went  down  a  cow  trail, 
and  Tom  went  up  toward  his  home.  That 
they  returned  then  to  where  their  sister 
was  and  found  her  lying  on  the  ground  and 
she  was  crying.  That  they  started  to  the 
house  with  her,  and  she  staggered  and  fell. 
That  they  sat  there  a  little  while  and  then 
returned  to  the  house.  That  Ms  mother 
sent  him  and  his  brother  to  ESk  after  the 
doctor.  That  they  met  their  father  and  re- 
turned home  with  him. 

Dr.  Norrls  testified  that  on  Sunday,  the 
17th  day  of  February,  1907,  he  was  called 
with  Dr.  Irby  to  go  to  the  Payne  home  to 
attend  Enid  Kerr;  that  he  arrived  there 
between  2  and  3  o'clock;  that  he  found 
from  his  examination  that  she  had  bled  pret- 
ty freely;  that  the  hymen  had  been  ruptured, 
and  the  perineum  lascerated;  that  she  was 
still  bleeding  from  the  rupture  and  the  las- 
ceration;  and  that 'be  returned  that  night 
and  further  treated  her. 

Dr.  Irby  testified  that  he  was  called  on 
said  day  with  Dr.  Norrls  to  treat  Enid  Kerr, 
and  his  examination  showed  a  rupture  of  the 
hymen  and  also  of  the  perineum. 

B.  K.  Pool  testified:  That  he  lived  at  Pool- 
vlUe. Was  acquainted  with  the  defendants 
Will  and  Tom  Ingram  9  or  10  years.  That 
Mr.  Payne  lived  about  a  mUe  and  a  half 
southwest  of  PooMlle.  That  the  defendants' 
home  was  300  yards  south  from  Payne's. 
That  there  was  a  branch  between.  About 
8  o'clock  p.  m.  on  the  17th  day  of  February, 
1907,  be  went  with  others  to  Ingram's  house 
and  arrested  Will  and  Tom.  That  Will  In- 
gram had  a  scratch  under  his  left  eye,  and 
that  he  ksked  him,  "What  scratched  year 
face  there?"  and  he  said  he  had  run  against 
a  wire  up  in  the  lot  that  morning. 

As  a  defense  the  defendants  sought  to- 
prove  an  alibi,  and  that  It  was  a  case  of 
mistaken  Identity  of  the  defendants  as  the 
parties  who  committed  the  crime.  More  than 
20  witnesses  testified  to  the  presence  of  the 
defendant  in  and  about  the  village  of  EHk  on 
the  day  that  the  crime  was  conunltted. 
However,  a  careful  examination  of  this  tes- 
timony shows  the  absence  of  the  defendant 
for  a  brief  period  about  the  hour  of  noon  on 
said  day.  'The  defendant  or  his  codefendant 
did  not  testify  upon  the  triaL 

Upon  a  careful  reading  ot  the  evidence  In 
this  case,  there  can  be  no  doubt  but  that  the 
verdict  of  the  jury  is  amply  supported,  if 
they  believed  the  evidence  given  on  tl>e  part 
of  the  prosecution.  That  the  Jury  did  be- 
lieve the  evidence  on  the  part  of  the  prose- 
cution is  clearly  established  by  the  fact  that 
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they  f onnd  the  defendant  guilty  of  the  crime 
charged. 

The  prosecutrix  testified  positively  to  the 
identity  of  the  defendants,  as  the  parties 
who  ravished  her.  In  this  she  tvas  corrobo- 
rated by  her  little  brother,  and  we  can  find 
no  sufficient  reason  for  believing  that  this 
testimony  is  not  worthy  of  belief.  Without 
going  Into  a  detailed  discussion  of  the  in- 
structions given,  it  is  sufficient  to  say  that 
they  correctly  and  fully  expound  the  law  of 
the  case,  including  the  defense  of  alibi.  The 
defendant  was  represented  by  counsel  pre- 
eminent in  their  profession,  and  all  that  abil- 
ity and  skill  could  do  was  done  for  Mm. 

From  the  record  before  us  it  appears  that 
Justice  has  been  done,  and  the  judgment 
ought  not  to  be  set  aside,  except  for  some  plain 
error  in  the  proceedings,  which  was,  or  might 
be,  prejudicial  to  the  defendant  We  are  un- 
able to  find  any  such  error  in  the  record. 

Wherefore  the  Judgment  of  the  district 
court  of  Carter  county,  as  to  the  defendant 
Will  Ingram,  is  affirmed. 

FUBAtAM,  P.  Jh  and  OWEN,  J.,  concur. 


(3  OU.  Cr.  tet) 

FOOSHBB  y.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    April 
26,  1910.) 

(ByUabu*  hy  the  Court.) 
t.  Criuinai.  Law  (8  1129*)— Writ  of  Bbrob 

— ASSiaNMENTB  OF  EKBOB— SUFFICIENCY. 

An  assignment  of  error  in  substance  that 
the  court  erred  in  overruling  a  motion  for  a  new 
trial  states  a  conclusion  which  could  result  only 
from  error  committed  prior  to  the  presentation 
of  the  motion,  and  the  assignment  of  itself  pre- 
sents no  question  for  review  in  the  appellate 
court. 

[Kd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  St  2967-2058;   Dec.  Dig.  {  1129.*] 

2.  Indictment  and   Information   (J  24*)  — 
CoNSTBtJcrnoN  OF  Recitals  —  "Then  and 

TUBR«." 

The  formal  part  of  an  indictment  reads  as 
follows:  "At  the  November,  1908,  term  of  the 
district  court  of  Carter  county,  state  of  Okla- 
homa, begun  and  held  in  the  city  of  Ardmore  in 
said  countj[  on  the  9th  day  of  November,  1908, 
the  grand  jury  of  said  county,  good  and  lawful 
men,  legally  drawn  and  summoned  according  to 
law,  and  then  and  there  examined,  impaneled, 
sworn,  and  charged  according  to  law,  do  pre- 
sent and  find,"  etc.  Held,  that  the  words  "then 
and  there"  have  direct  reference  to  the  expres- 
sion "at  the  November,  11X)8,  term  of  the  dis- 
trict court,"  and  not  to  the  phrase  "on  the  9th 
day  of  November,  1908." 

[Bd.  Note. — For  other  cases,  see  'Indictment 
and  Information,  Cent.  Dig.  §S  103-107;  Dec. 
Dig.  §  24.* 

For  other  deftnitions.  see  Words  and  Phrases, 
vol.  8,  pp.  6946-6948,  7815.] 

3.  Indictment    and    Infobmation    (S    24*)— 
Date  of  Impaselinq  Gband  Jdbt— Suffi- 

CIENCT  OF  UECITAL. 

The  date  of  the  impaneling  of  a  grand  Jury 
is  properly  shon-n  by  the  journal  of  the  court. 


and  need  not  appear  In  the  indictment.  If  the 
indictment  shows  that  It  was  found  and  return- 
ed at  a  term  of  the  district  court  by  a  jpand 
jury  Impaneled  during  that  term,  if  is  sufficient 
m  that  respect. 

[EM.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  St  105-107 ;  Dec. 
Dig.  I  24.*] 

4.  OBAND  JuBT  (S  5*) — QUAUFICATION  OF  3V- 
BOBS. 

The  mere  fact  that  a  person  is  a  member  of 
an  association  organized  for  the  purpose  of  aid- 
ing the  public  officers  in  the  maintenance  of 
law  and  order  and  the  suppression  of  crime 
does  not  disqualify  such  person  as  a  grand  ju- 
ror. 

[Ed.  Note.— For  other  cases,  see  Orand  Juiy, 
Cent  Dig.  {  8;    Dec.  Dig.  i  6.*] 

5.  Statutobt  Pbovisions. 

Under  section  67S8  of  Snyder's  OompUed 
Laws  of  Oklahoma,  after  a  grand  juror  has  been 
examined  as  to  his- qualifications,  has  answered 
under  oath  that  he  is  qualified,  has  been  receiv- 
ed by  the  court  and  permitted  to  act  and  after 
an  indictment  has  been  found,  no  possible  issue 
can  i>e  made  upon  the  competency  or  incom- 
petency of  such  juror  for  the  purpose  of  in- 
validating the  indictment 

6.  Statutobt  Pbovisions. 

Under  section  6663  of  Snyder's  Compiled 
Laws  of  Oklahoma,  a  person  held  to  answer  a 
charge  for  a  public  offense  may,  before  the  grand 
jury  is  sworn,  challenge  for  cause  an  individual 
grand  juror  or  the  entire  panel ;  failing  to  do 
so,  he  cannot,  after  an  indictment  has  l>een 
found,  take  advantage  of  any  objection  to  the 
panel  or  to  an  individual  juror,  whether  he 
knew  of  such  objection  at  the  time  the  Jury 
was  impaneled  or  not 

7.  JuBT  (81  82,  94,  110*)— Vauditt  of  Jdbt 
List. 

The  statutory  inhibition  against  placing  an 
elector's  name  in  the  jury  box  who  has  served 
upon  a  regular  jury  panel  within  12  months 
last  past  is  not  mandatory,  but  only  directory; 
and  a  violation  thereof  as  to  any  person  will 
not  vitiate  the  jury  list  but  will  render  such 
person  subject  to  challenge  for  cause  when  call- 
ed upon  to  serve  the  second  time.  If,  however, 
he  be  not  challenged  on  that  ground,  the  ques- 
tion of  bis  competency  cannot  afterwards  iie 
raised. 

[Ed.  Note.— For  other  cases,  see  Jury,  Oent 
Dig.  §S  282,  307-309,  423,  504-523;  Dec  Dig. 
88  82,  94,  110.*] 

8.  Gband  Jobt  (8  34*)- Attiendancb  of  Dep- 
OTT  County  Attobnkt. 

Under  section  1603  of  Snyder's  Compiled 
Laws  of  Oklahoma,  a  lawfully  appointed  deputy 
county  attorney  may  appear  before  the  grand 
jury  tor  the  purpose  of  interrogating  witnesses, 
and  may  perform  the  same  duties  l)efore  the 
grand  jury  which  the  county  attorney  himself 
may  perform. 

(Ed.  Note.— For  other  cases,  see  Grand  Jury. 
Cent.  Dig.  8  73;    Dec.  Dig.  8  34.*] 

9.  Indictment  and  Information  (8  137*)— 
QcASRiNO  —  Gbounds  —  Misconduct  of 
Gband  Juby. 

Proof  that  the  grand  jury  left  their  regular 
jury  room  and  went  to  a  near-by  sanitarium  to 
take  the  testimony  of  a  witness,  without  any 
showing  as  to  who  the  witness  was,  whether  or 
not  ills  testimony  was  in  fact  taken,  why  he 
could  not  attend  tiefore  the  grand  jury,  or  to 
what  case  the  testimony  of  the  witness  pertain- 
ed, the  act  of  the  grand  jury,  standing  in  the 
record  as  an  isolated  fact  unconnected  with  the 
case  at  bar  by  any  evidence,  direct  or  circum- 
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stantlal,  con«titateB  no  gronnd  for  aettiog  aside 
in  isdictmeoL 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  480-187;  Dec. 
Dig.  !  137.»] 

10.  Indictmknt  ahd  iNroBMATiow  {§  no*)— 

MUBDEB— SUFTICIKNCY   OF   IkdICTUENT. 

An  indictment  for  murder,  to  be  suiScient, 
must  ailege  that  the  Itiiiing  was  done  without 
autliorit;  of  law,  but  It  need  not  allege  it  in  the 
«iact  language  of  the  statate ;  the  use  of  any 
other  nords  equivalent  in  effect  and  meaning  is 
sufficient. 

[Eld.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  St  289-292,  294; 
Dec  DifrS  UO.*] 

11.  INDICTHBNT   AND   InFOBMATION    (§    110*) — 

.Murder  —  Sufficiency  of  Indictment  — 

"Unlawfullt"— "Without  Authobitt  of 

Law."' 
The  word  "unlawfully"  is  the  full  equiva- 
lent  in  effect  and  meaning  of  the  phrase    with- 
out authority  of  law,"  as  the  latter  is  used  in 
the  statutory  definition  of  murder. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information.  Cent  Dig.  H  289-292,  294; 
Dec.  Dig.  §  UO.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7191-7193.) 

12.  HOUICIDE    (S    131*)- MUBDEB— SUFFICIEN- 

CT  OF  Indictment. 

It  is  not  nece-ssary  to  allege  in  an  indict- 
ment for  murder  that  the  deceased  was  a  ho- 
nan  being. 

(Kd.  Note. — For  other  cases,  see  Homicide, 
:;ent.  Dig.  §  204;  Dec  Dig.  i  131.*] 

la  Homicide  (J  135*)  —  "Mubdeb"  —  Suffi- 
ciency of  Indictment. 

In  an  indictment  for  the  murder  of  one  per- 
son, committed  with  a  premeditated  design  to 
Sect  the  death  of  a  different  person,  it  is  not 
lecessary .  to  allege  an  actual  assault  upon  the 
>er.son  designed  to  be  killed,  under  a  statute  de- 
ning  "murder"  as  the  killing  of  one  human  be- 
ig  by  another,  without  authority  of  law,  and 
■ith  a  premeditated  design  to  effect  the  death  of 
tie  person  killed,  or  of  any  other  human  being. 
['Ed.  Note.— For  other  cases,  see  Homicide, 
tec.  Dig.  i  135.* 

For  other  definitions,  see  Words  and  Phrases, 
>1.  5,  pp.  4682-4637 ;    vol.  8,  pp.  7T26,  77270 

L  Criminal  Law  (8  762*)— Instbuctions. 

In  an  instruction  to  the  jury  that,  "If 
Ml  convict  the  defendant,  you  can  only  ctHivict 
m  on  one  count  of  the  indictment,"  the  con- 
tional  clause,  "if  you  convict  the  defendant," 
«&  not  indicate  any  belief,  opinion,  or  desire 

the  mind  of  the  court  as  to  what  the  verdict 

the  Jury  should  be. 
rE3d.    Note. — For    other    cases,    see    Criminal 
iw.    Cent    Dig.   S8   1731,    1750,    17.'>4,    1758, 
59,  1769 ;    Dec.  Dig.  i  762  ;*   Homicide,  Cent. 
g.   S§  681.  056.) 

,  Cbiminai.  Law  (|  878*)— Tbial— Verdict. 
Where  a  conviction  is  had  upon  an  indict- 
nt  containing  more  than  one  count,  but  each 
int  charging  the  same  offense  in  a  different 
m,  the  law  does  not  require  that  the  jury 
te  in  their  verdict  upon  which  count  the  con- 
tion  is  bad. 

E^.  Note. — For  other  cases,  see  Criminal 
tr.  Cent.  Dig.  H  209»-2101;  Dec.  Dig.  § 
;.•] 

CniMiNAX.  Law  (J  878*)— Triai^— Vbbdict. 

Where  the  same  act  constitutes  two  or 
-e  different  offenses,  and  such  different  of- 
>es  are  charged  in  separate  counts  of  the 
le  indictment  the  law  requires  that  a  verdict 


of  conviction  state  upon  which  count  the  con- 
viction is  had. 

[EM.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent   Dig.   SS  2098-2101;    Dec.   Dig.   ( 

878.*] 

17.  HoiaCIDK   (I   14*)— MUBDKB  — "Pbbbccdi- 

TATED  Design." 

The  court  instructed  the  jury  that:  "A 
design  to  effect  death  is  premeditated  within 
the  meaning  of  the  law,  if  tiie  intention  to  take 
life  is  deliberately  formed  in  the  mind  before 
the  act  is  done  which  results  in  death,  no  mat- 
ter for  how  short  a  time.  It  may  he  formed 
instantly  before  committing  the  act  by  which 
it  is  carried  into  execution.  Held,  a  sufficient 
definition  of  a  "premeditated  design"  to  effect 
death. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent  Dig.  §{  19,  20;    Dec.  Dig.  |  14.* 

For  other  definitions,  see  Words  and  Phraaea, 
ToL  6,  pp.  5507,  5508 ;   vol.  8,  p.  77&] 

18.  Cbiminai.  Law  (8  1056*)  —  Tbiai,  —  In- 
stbuctions —  FAUiUBK  TO  Define  Leoal 
Term  Used. 

The  failure  of  the  court  to  define  a  legal 
term  used  in  his  instructions  and  in  the  statu- 
tory definition  of  the  offense,  where  the  defend- 
ant makes  no  request  for  a  definition  of  the 
term,  and  saves  no  exception  to  the  failure  of 
the  court  to  define  it,  is  no  ground  for  reversal. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  2668,  2670;  Dec.  Dig.  | 
lOoC.*] 

19.  Criminal  Law  (88  763,  764*)— Instbuc- 
tions—Weioht  of  Evidence. 

The  court  instructed  the  jury  that:  "It 
is  the  opinion  of  the  court  that  there  is  no  proof 
in  the  case  justifying  a  conviction  of  the  defend- 
ant of  manslaughter  in  the  second  degree ;  that 
your  verdict  should  be  either  guilty  of  murder, 
manslaughter  in  the  first  de^ee,  or  not  guil^, 
but,  notwithstanding  this  opinion  of  the  court, 
you  may,  if  on  your  oaths  you  believe  the  de- 
fendant guilty  of  manslaughter  in  the  second 
degree,  convict  him  of  that  crime."  Held  er- 
roneous as  being  a  charge  on  the  weight  of  tlie 
evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  88  1731-1748,  1752,  1768; 
1770;  Dec.  Dig.  88  763,  764;*  Homicide,  Cent 
Dig.  S:  579,  603,  631,  64a] 

20.  Criminal  Law  ({  814*)— Insteuotioh*— 
Degree  of  Offense  Not  in  Evidence. 

The  court  should  not  Instruct  upon  a  degree 
of  an  offense  of  which  there  is  no  evidence  tend- 
ing to  show  the  defendant's  guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  1821, 1833,  1839,  1860-1865, 
1883,  1890,  19^,  1979-1986,  1987;  Dec.  Dig.  t 
814.*] 

Appeal  from  District  Court,  Carter  Coun- 
ty;  Malcolm  El  RoBser,  Judge. 

John  Fooshee  was  conTicted  of  murder, 
and  appeals.     Affirmed. 

Fooshee  &  Branson,  tac  plaintiff  In  error. 
Chas.  West,  Atty.  Gen.,  and  Chas.  L.  Moore, 
Asst  Atty.  Gen.,  for  the  State. 

RICHARDSON,  J.  The  plaintiff  In  error, 
beretnnfter  called  the  def^idant,  as  ground 
for  a  reversal  of  this  cause  urges  seven  as- 
signments of  error,  which  we  shall  consid- 
er seriatim. 

The  first  Is  that  the  lower  court  erred  In 
overruling  the  defendant's  motion  for  a  n«w 
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trial.  This  assignment  la  general  in  form;  it 
is  predicated  solely  on  other  specific  assign- 
ments of  error,  and  states  a  conclusion  -whldi 
conld  result  only  from  error  committed  in 
the  trial  of  the  cause  and  prior  to  the  pres- 
entation of  the  motion  for  a  new  trial.  Of 
itself,  therefore,  tliia  assignment  presents  no 
question  for  review  in  this  court 

Before  entering  his  plea  below  the  defend- 
ant filed  a  motion  to  set  aside  the  indict- 
ment, alleging  five  grounds  therefor.  The 
court,  after  hearing  the  testimony  adduced 
in  support  of  said  motion,  overruled  the 
same,  and  the  defendant  excepted.  The  first 
reason  stated  In  the  motion  as  a  ground  for 
setting  aside  the  indictment,  together  with 
the  court's  action  in  ovarruling  the  same,  is 
made  the  basis  of  defendant's  second  as- 
Big^nment  of  error.  This  assignment  is,  In 
substance,  that  the  court  erred  In  overruling 
defendant's  motion  to  set  aside  the  indict- 
ment because  said  indictment  shows  on  its 
face  that  it  was  returned  by  a  grand  Jury 
impaneled  and  sworn  on  the  9th  day  of  No- 
vember, 1008,  and  the  crime  Is  alleged  in 
said  indictment  to  have  been  committed  on 
December  1,  1908,  and  after  the  date  as 
shown  by  the  record  on  which  said  grand 
Jury  was  discharged.  If  the  facts  stated  in 
this  assignment  were  true,  then  undoubted- 
ly the  motion  to  set  aside  should  have  l>een 
sustained  on  this  ground,  and  the  action  of 
the  trial  court  In  overruling  the  same  would 
constitute  reversible  error;  for  the  reason 
that  sach  a  state  of  facts  would  necessarily 
show,  either  that  the  indictment  was  found 
and  returned  prior  to  the  commission  of  the 
offense  charged  therein,  contrary  to  subdivi- 
sion 5,  {  6701,  Snyder's  Comp.  Laws  Okl., 
or  dse  that  it  was  found  and  returned  by  a 
purported  grand  jury  after  said  grand  Jury 
bad  been  disdiarged  by  the  court,  and  had 
in  fact  ceased  to  exist  as  a  gi-and  jury.  The 
Journal  entries  show,  however,  that  the  dis- 
trict court  of  Carter  county  convened  on  No- 
vemt>er  9,  1908,  on  which  day  a  grand  Jury 
was  impaneled  and  sworn,  and  one  L.  J. 
Ackers  appointed  its  foreman.  Said  grand 
Jury  made  Its  final  report,  and  was  discharg- 
ed on  November  19,  1908.  On  December  4, 
1903,  the  court  being  still  in  session,  upon 
the  petition  of  about  200  citizens  of  Garter 
county,  the  Honorable  S.  H.  Russell,  Judge 
of  that  Judicial  district,  made  and  entered  an 
order  for  the  drawing  and  summoning  of 
20  persons  from  which  to  impanel  another 
grand  Jury,  and  ordered  the  venire  made  re- 
turnable on  December  7,  1908.  On  Decem- 
ber 7,  1908,  such  other  grand  Jury  was  law- 
fully impaneled,  and  W.  P.  Whlttlngton  ap- 
pointed its  foreman.  On  December  14,  1908, 
this  last  grand  Jury,  not  having  been  dis- 
charged, but  being  still  in  session,  returned 
into  open  court  the  indictment  in  question 
against  the  defendant,  duly  Indorsed  and 
signed,  and  the  same  was  filed  in  open  court 
and  in  the  presence  of  the  grand  Jury.  That 
part  of  the  indictment  material  to  thia  ques- 


tion reads  as  follows:  "At  the  November. 
1908,  term  of  the  district  court  of  Carter 
county,  state  of  Oklahoma,  begun  and  held, 
in  the  city  of  Ardmore  in  said  county,  on 
the  9th  day  of  November,  1908,  the  grand 
Jury  of  said  county,  good  and  lawful  men, 
legally  drawn  and  summoned  according  to 
law,  and  then  and  there  examined,  impanel- 
ed, sworn,  and  charged  according  to  law  to 
diligently  Inquire  into,  etc.,  •  •  •  do 
present  and  find,"  etc. 

The  gist  of  the  defendant's  contention  on 
this  point  is  that  the  words  "then  and  there" 
as  used  in  said  indictment  refer  specifical- 
ly to  the  preceding  expression,  "on  the  9th 
day  of  November,  1908,"  thus  identifying 
the  grand  Jury  which  returned  this  indict- 
ment as  the  grand  Jury  which  was  impaneled 
on  that  day,  and  consequently  as  the  grand 
Jury  which  was  discharged  on  November  19, 
19(^  prior  to  the  commission  of  the  offense 
charged.  This  contention  Is  extremely  tech- 
nical, and  we  cannot  assent  to  its  correct- 
ness. In  the  first  place,  the  expression 
"then  and  there"  as  used  in  the  indictment 
refers  to  the  term  of  the  court  during  which 
the  Jury  was  examined,  impaneled  and  sworn, 
as  said  term  is  designated  and  described  in 
the  indictment — ^that  is,  "at  the  November, 
1908,  term" — and  does  not  refer  to  the  par- 
ticular date  of  November  9,  1906.  In  the 
second  place,  there  is  no  statutory  or  other 
legal  requirement  that  an  indictment  show 
the  date  of  the  impaneling  of  the  grand  Jury 
which  found  it.  Section  6704,  Snyder's 
Comp.  Laws  Okl.  That  is  ))roperly  shown 
by,  and  is  preserved  in,  the  Journal  of  the 
court  And  even  if  the  expression  "then 
and  there"  as  used  in  this  Indlctmoit  should 
be  held  to  refer  to  the  date  of  November  0, 
1908,  and  thus  create  a  presumption  that  the 
grand  Jury  which  returned  the  indictment 
was  impaneled  on  that  date,  that  presump- 
tion is  nerertbelesB  completely  overcome  by 
the  Journal  entries,  which  show  the  dates 
of  the  impaneling  and  discharging  of  the 
two  Juries.  The  indictment  does  show  un- 
equivocally that  it  was  found  and  returned 
at  the  November,  1908,  term  of  the  district 
court  of  Carter  county,  Okl.,  1^  a  grand  Jury 
lawfully  impaneled  during  that  term,  and 
nothing  more  is  required  by  the  law  in  that 
respect 

Moreover,  if  the  Journal  of  the  court  is  not 
to  be  considered,  as  the  defendant  contends, 
but  only  the  indictment  is  to  be  looked  to  in 
this  matter,  and  is  to  control,  and  if  the  ex- 
pression "then  and  there,"  as  used  in  the  in- 
dictment refers  to  the  date  of  November  9, 
1908,  then  there  is  nothing  to  show  that  the 
grand  Jury  imipaneled  on  that  date  had  ever 
been  discharged,  and  nothing  to  show  that 
this  indictment  was  not  returned,  and  lawful- 
ly returned,  by  that  grand  Jury ;  for  In  socb 
case  the  indictment  so  states,  and  the  defend- 
ant says  that  it  is  conclusive.  And  If  one 
Journal  entry  may  be  examined  to  impeach 
the  -Indictment  in  thia  respect,  why  niay  not 
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another  be  looked  to  to  sustain  It?  Are  we 
to  examine  the  journal  to  confute  the  Indict- 
ment, but  required  to  close  the  book  as  soon 
as  It  appears  that  we  shall  find  proper  entries 
in  chronological  order  explaining  the  whole 
matter,  and  showing  a  legal  and  consistent 
procedure  througl)out?  Must  we,  in  connec- 
tion with  this  Indictment,  look  to  the  order 
impaneling  and  discharging  the  first  grand 
Jury,  and  close  our  eyes  to  the  one  impaneling 
this  jury?    We  think  not 

The  third  assignment  of  error  also  Is  based 
upon  the  action  of  the  court  in  OTemillng  the 
motion  to  set  aside  the  Indictment;  the  de- 
fendant claiming  that  such  action  was  errone- 
ous, for  the  reason  that  the  grand  jury  which 
returned  the  indictment  was  not  drawn  and 
in^aneled  according  to  law,  in  that  W.  F. 
Whlttlngton,  the  foreman,  had  previously  been 
drawn  and  impaneled  as  a  member  of  the 
petit  jary  at  the  same  term  of  that  court 
This  fact  was  set  out  in  the  motion.  The  as- 
signment of  error  contains  the  further  state- 
ment that  Whlttlngton  was  prejudiced  against 
the  defendant  and  that  his  selection  on  said 
grand  Jury  was  therefore  prejudicial;  but 
the  motion  to  set  aside  contains  no  such  aver- 
ment nor  is  the  statement  supported  by  the 
testimony  taken  on  the  hearing  of  the  motion. 
The  only  evidence  relied  upon  to  show  prej- 
udice against  the  defendant  on  the  part  of 
Wbittlngton  is  the  fact  that  he  was  a  mem- 
ber of  an  association  in  Ardmore  called  a 
"Law  and  Order  League,"  which  had  for  its 
purpose  the  aiding  of  the  public  ofii.cers  in  the 
maintenance  of  law  and  order  and  the  sup- 
pression of  crime,  and  that  Whlttlngton  had 
contributed  $1  toward  bearing  the  incidental 
expenses  of  that  organization.  We  find  noth- 
ing in  the  foregoing  which  shows  that  Whlt- 
tlngton was  prejudiced  against  the  defend- 
ant ;  nor  did  the  fact  that  he  was  a  member 
of  a  law  and  order  league  disqualify  him  for 
grand  Jury  service.  Koch  v.  State,  82  Ohio 
St  353;  Commonwealth  v.  Brown,  147  Mass. 
585,  18  N.  B.  587,  1  L.  R.  A.  620,  9  Am.  St 
Bep.  736;  Peoples  v.  State,  46  Fla.  101,  86 
8outb.>223.  But  e^en  if  be  was  prejudiced 
and  was  disqualified,  that  fact  could  not  avail 
the  defendant  after  the  Indictment  had  been 
returned.  Lee  v.  State,  69  Ga.  705 ;  Williams 
v.  State,  69  Ga.  11 ;  State  v.  Baughmau,  111 
Iowa,  71,  82  N.  W.  452;  Commonwealth  v. 
Woodward,  157  Mass.  516,  32  N.  E.  039,  34 
Am.  St  R^.  302;  United  States  v.  Belvin, 
46  Fed.  381;  State  v.  Rickey.  10  N.  J.  Law, 
83 ;  Commonwealth  r.  Clark,  2  Browne  (Pa.) 
323;  People  v.  Jewett  8  Wend.  (N.  Y.)  314; 
State  V.  GlUIck,  7  Iowa,  287. 

The  record  before  us  shows  that  Whlttlng- 
ton bad  been  previously  drawn  and  Impaneled 
as  a  petit  Juror  at  that  same  term  of  the 
court  It  also  shows  that  he  was  excused  as 
a  petit  Juror,  but  does  not  show  how  long  he 
served,  if  he  served  at  all,  before  he  was  ex- 
cused. There  is  nothing  in  the  record  which 
sbows  how  bis  name  came  to  be  drawn  from 
the  Jury  box  twice.    Whlttlngton  testified  that 


he  had  a  son  with  the  same  initials  as  him- 
self, but  that  his  son  was  not  there  at  that 
time.  It  nay  be  that  Ids  son  was  a  resident 
of  Carter  county  when  the  Jury  list  was  mads 
up,  and  that  one  name  was  intended  for 
Whlttlngton  and  the  other  for  his  son.  Be 
that  as  it  may,  our  statute  settles  all  objec- 
tions to  the  competency  of  Whlttlngton  as  a 
grand  Juror  so  far  as  It  affects  this  indict- 
ment Section  6738,  Snyder's  Comp.  Laws 
OkL,  provides:  "Whei  a  grand  Juror  has  been 
fully  examined  as  to  his  qualifications  to  sit 
and  has  answered  under  oath  that  be  is  qual- 
ified, and  has  been  received  by  the  court  and 
permitted  to  act  bis  incompetency  shall  not 
thereafter  be  shown  as  a  ground  of  objection 
to  any  indictment  returned  by  that  grand  Ju- 
ry." The  Journal  entry  of  the  order  impan- 
eling this  grand  Jury  shows  that  Whlttlng- 
ton, together  with  all  of  the  other  grand  Ju- 
rors, was  duly  sworn  to  answer  truthfully 
all  questions  toudiing  his  competency  and 
qualifications  to  serve  as  a  grand  Juror ;  that 
be  was  fully  examined  by  the  court  as  to  his 
qualifications  to  sit;  that  the  conrt  found  him 
competent  and  qualified,  received  him  as  a 
grand  Juror,  and  permitted  him  to  act  as 
such.  That  being  true,  after  an  indictment 
bad  been  foimd  against  the  defendant  no 
possible  issue  could  be  made  upon  Whitting- 
ton'B  competency  or  Incompetency  which 
would  invalidate  that  Indictment.  People  v. 
Phelan,  123  Cal.  551,  56  Pac.  424 ;  People  y. 
Gelger,  49  Cal.  643;  People  v.  Arnold,  IS 
Cal.  478;  State  v.  Hamlin,  47  Conn.  95,  86 
Am.  Rep.  54 ;  Bellair  v.  State,  6  Blackf.  (Ind.) 
104;   State  v.  Ingalls,  17  Iowa,  & 

It  Is  true  that  the  law  contemplates  that 
a  Juror's  name  shall  be  placed  on  the  same 
list  only  one  time,  and  that  only  one  slip  of 
paper  bearing  his  name  shall  be  placed  in  the 
jury  box.  It  is  also  true  that  section  3993. 
Snyder's  Comp.  Laws  Okl.,  provides  that:  "No 
elector's  name  shall  be  placed  in  the  box  by 
the  Jury  commissioners  who  has  served  uix>n 
a  regular  panel  within  the  twelve  months 
last  past"  ■  But  there  is  nothing  in  the  rec- 
ord to  show  that  Whlttlngton  had  served  on 
a  regular  jury  panel  within  the  12  months 
preceding  the  placing  of  his  name  in  the  Jury 
box,  nor  that 'he  had  served  the  limit  of  two 
weeks  during  this  particular  term  of  court 
Moreover,  we  regard  these  matters  as  being 
not  mandatory,  but  merely  directory.  A  vio- 
lation of  them,  unless  done  with  a  corrupt  or 
fraudulent  intent  to  injure  the  defendant 
would  not  vitiate  the  whole  list  of  Jurors  se- 
lected or  the  whole  panel  drawn,  though  in- 
dividual jurors  so  selected  and  drawn  would 
be  subject  to  challenge  for  cause,  If  season- 
ably made,  when  drawn  the  second  time,  after 
having  already  served  within  the  statutory 
period. 

Furthermore,  the  record  shows  the  pres- 
ence of  the  defendant  in  open  court  during 
the  impaneling  of  the  gi-and  jury,  and  the 
tender  of  the  Jury  to  him  by  the  court  for 
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examination  and  diallenge — a  prlTllege  of 
wMch  tbe  defendant  did  not  avail  himself, 
though  another  prisoner,  John  Mulkey,  on 
that  occasion  did  challenge  a  Juror  named 
Warren.  Section  6063,  Snyder's  Comp.  Laws 
OkL,  provides  as  follows:  "Neither  the 
state,  nor  a  person  held  to  answer  a  charge 
for  a  public  offense,  can  take  advantage  of 
any  objection  to  the  panel  or  to  an  individu- 
al g^rand  Juror  unless  it  be  by  challenge,  and 
before  the  grand  Jury  Is  sworn,  except  that 
after  the  grand  jury  is  sworn,  and  before  the 
indictment  is  found,  the  court  may,  in  its 
discretion,  upon  a  good  cause  shown,  receive 
and  allow  a  challenge."  If  the  defendant 
should  succeed  in  having  this  indictment  set 
aside  on  account  of  an  objection  to  the  Juror 
Whlttlngton,  then  he  would  be  taking  ad- 
vantage of  an  objection  to  this  individual  Ju- 
ror, not  only  after  the  grand  Jury  was  sworn, 
but  also  after  the  indictment  bad  been  re- 
turned, a  thing  at>solutely  prohibited  by  the 
statute.  This  he  cannot  do.  State  v.  Pierce, 
90  Iowa,  506,  58  N.  W.  801;  State  v..Gibbs, 
39  Iowa,  318;  State  v.  Hart,  29  Iowa,  203; 
Dixon  V.  State,  74  Miss.  271,  20  South.  839 ; 
State  V.  Welch,  33  Mo.  33 ;  State  v.  Hoffman, 
71  N.  J.  Law,  285,  58  Atl.  1012:  Carter  v. 
State,  39  Tex.  Cr.  R.  345,  46  S.  W.  236,  48 
S.  W.  608 ;  Barber  v.  State  (Tex.  Cr.  B.)  46 
S.  W.  233. 

Also  the  motion  to  set  aside  the  Indictment 
does  not  state  that  Whlttington's  alleged  in- 
competency was  unknown  to  the  defendant 
at  the  time  the  Jury  was  impaneled,  nor  was 
any  evidence  adduced  on  the  hearing  to  that 
effect  As  the  fact  that  such  incompetency 
was  or  was  not  known  to  the  defendant  was 
a  fact  peculiarly  within  the  defendant's  own 
knowledgCr  then  even  in  the  absence  of  the 
above  statute,  It  was  incumbent  on  the  de- 
fendant, since  he  was  present  at  the  im- 
paneling of  the  Jury,  to  aver  and  prove  such 
want  of  knowledge  on  his  part  In  the  ab- 
sence of  such  averment  and  such  proof,  even 
If  we  had  no  such  statute  as  the  sections 
quoted  above,  the  indictment  would  not  be 
set  aside.  Musick  v.  People,  40  111.  268;  State 
T.  Howard,  10  Iowa,  101;  Patrick  v.  State, 
16  Neb.  330,  20  N.  W.  121.  In  such  case,  the 
presumption  being  in  favor  of  the  legality 
and  regularity  of  the  proceeding,  the  defend- 
ant would  be  presumed  to  have  known  the 
tracts;  and  the  law  would  deny  him  the  right 
to  sit  silently  by  and  fall  and  refuse  to  make 
bis  ot)Jectlon  known  until  after  the  ludict- 
ment  was  returned,  and  then  attack  it  with 
a  motion  to  quash.  But  under  the  two  sec- 
tions of  the  statutes  already  quoted  the  de- 
fendant's knowledge,  or  want  of  knowledge, 
1b  wholly  immaterial,  and  in  so  far  as  we 
have  been  able  to  ascertain  has  been  so  held 
Jby  every  court  which  has  been  called  upon  to 
construe  a  statute  of  similar  Import  The 
court  committed  no  error,  therefore,  in  over- 
ruling the  motion  to  set  aside  the  Indictment 
on  this  ground. 

In  his  fourth  assignment  of  error  the  de- 


fendant complains  tliat  the  court  ored  In  re- 
fusing to  set  aside  the  Indictment  beca-ose 
one  J.  T.  Coleman,  who  was  not  a  member 
of  the  grand  Jury,  and  who,  as  the  defend- 
ant says,  was  not  the  connty  attorney  ot  Car- 
ter county,  was  preseiit  in  the  grand  Jury 
room  while  the  grand  jury  -were  InvestlgatlnK 
the  charge  against  the  defendant  From  the 
evidence  introduced  It  appears  that  Coleman 
was  present  during  the  taking  of  testimony 
by  the  grand  Jury  In  this  case;  that  he  was 
not  present  white  the  jury  were  deliberating 
or  voting  npon  the  matter  of  finding  an  in- 
dictment ;  that  be  was  at  that  time  deputy 
county  attorney  of  that  county;  and  that  his 
appointment  was  a  matter  of  record  in  the 
county  clerk's  office  in  that  county.  The  de- 
fendant does  not  attack  the  legality  of  Cole- 
man's appointment,  but  contends,  first,  that 
under  the  statute  no  officer,  except  the  coun- 
ty attorney  himself,  may  be  present  at  the 
taking  of  testimony  before  the  grand  Jury, 
and  that  the  deputy  county  attorney  is  ex- 
cluded; and,  second,  that  Coleman  was  a 
member  of  the  Law  and  Order  League,  prej- 
udiced against  the  defendant,  and  Intent  up- 
on his  prosecution.  Section  6683,  Snyder's 
Comp.  Laws  Okl.,  provides:  "The  grand 
jury  may  at  all  reasonable  times  ask  the 
advice  of  the  court  or  of  the  district  (county) 
attorney.  The  district  (county)  attorney  may 
at  all  times  appear  before  the  grand  Jury  for 
the  purpose  of  giving  Information  or  advice 
relative  to  any  matter  cognizable  before 
them  and.  may  interrogate  witnesses  before 
them  whenever  he  thinks  it  necessary,  but 
no  other  person  is  permitted  to  be  present 
during  their  sessions  except  the  members  and 
a  witness  actually  under  examination  and  no 
person  whomsoever  must  be  permitted  to  be 
present  during  the  expression  of  their  opin- 
ions or  the  giving  of  their  votes  upon  any 
matter  before  them."  Section  1602,  Sndyer's 
(3omp.  Laws,  however,  makes  it  the  speclfle 
duty  of  the  connty  attorney  to  attend  upon 
the  grand  Jury  for  the  purpose  of  examining 
witnesses  in  their  presence;  and  the  follow- 
ing section  (1603)  provides  in  express  term» 
that  the  connty  attorney  may  appoint  a  dep- 
uty, or  deputies,  to  perform  the  duties  de- 
volving on  such  county  attorney.  Construing 
section  6683  in  connection  wltb  sections  1602 
and  1603,  we  hold  that  the  words  "district 
(county)  attorney"  Include  the  lawfully  ap- 
pointed deputy  or  deputies  of  the  county  at- 
torney, and  that  such  deputy  or  deputies  may 
perform  the  same  duties  before  the  grand 
Jury  that  th^  county  attorney  himself  may 
perform.  Regent  v.  People,  96  111.  App.  180r 
Shattuck  V.  State,  11  Ind.  473;  State  v.  Ter- 
tlg,  98  Iowa,  1S9,  67  N.  W.  87;  Franklin  v. 
Commonwealth,  105  Ky.  237,  48  S.  W.  986. 

Furthermore,  our  statute  makes  provision 
for  setting  aside  an  indictment  on  account  of 
the  presence  of  an  nnanthorized  person  be- 
fore the  grand  jury  only  when  such  person 
was  present  when  the  jury  were  voting  npoik 
the   question  of   returning   an   Indictment. 
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SecUon  8738,  Snyder's  Comp.  Laws  OkL 
And  TThlle  W6  are  not  called  upon  to  decide 
the  point,  and  do  not  decide  It,  yet  there  are 
nnmeroua  respectable  authorities  holding 
that  the  presence  of  a  stranger  or  unau- 
thorized person  In  the  grand  Jury  room  onlj 
vhtle  testimony  is  being  taken,  and  not 
while  the  Jury  are  Toting  or  deliberating, 
will  not  Inralidate  the  Indictment,  unless  it  Is 
shown  that  the  accused  -was  thereby  prej- 
udiced In  some  substantial  right.  Bennett  r. 
State,  62  Ark.  516,  36  S.  W.  947;  State  t. 
Bates,  148  Ind.  610,  48  N.  E.  2;  State  t.  Ba- 
con, 77  Miss.  366,  27  South.  563,  State  r.  Jus- 
tus, 11  Or.  178,  8  Paa  337,  50  Am.  Rep.  470; 
Mason  v.  State  (Tex.  Cr.  R.)  81  S.  W.  718; 
State  V.  Brewster,  70  Vt.  341,  40  Atl.  1037, 
12  h.  R.  A.  444;  State  v.  Wood,  112  Iowa, 
184,  84  N.  W.  503 ;  Wilson  t.  State,  41  Tex. 
>.  R.  115,  51  S.  W.  916. 

As  to' the  second  objection  to  Coleman's 
presence  in  the  grand  Jury  room,  we  have  al- 
'cady  held  that  membership  in  a  law  and  or- 
ler  league  did  not  disqualify  the  grand  Ju- 
•or  Whlttlngton,  and  It  would  be  peculiar  if 
luch  membership  disqualiSed  a  public  pros- 
«utor.  We  And  no  evidence  of  any  personal 
inimoslty  on  the  part  of  Ooleman  against 
he  defendant;  and.  If  he  was  intent  upon 
irosecuting  the  defendant,  as  contended,  then 
lis  intentions  were  only  in  harmony  with 
lis  duty.  No  misconduct  on  the  part  of  Cole- 
aan  Is  alleged  or  shown,  nor  did  the  defend- 
nt  aver  or  prove  that  his  rights  were  prej- 
:diced  in  the  least  by  any  act  of  Coleman's. 
Ve  sustain  the  lower  court  upon  this  asslgn- 
lent  of  error. 

The  fifth  assignment  of  error  Is  that  the 
3urt  erred  in  overruling  the  defendant's  mo- 
:on  to  set  aside  the  Indictment  because  the 
rand  Jury  was  permitted  to  leave  the  Jury 
)om  and  go  to  a  sanitarium,  some  three  or 
>ur  blocks  away,  to  examine  a  witness.  The 
ise-made  shows  that  the  grand  Jury,  under 
le  instructions  of  the  court,  went  to  a  sani- 
irium  to  take  the  testimony  of  one  witness. 
he  record  does  not  show  who  the  witness 
as,  whether  or  not  bis  testimony  was  in 
ict  taken,  why  he  could  not  attend  before 
le  grand  Jury,  or  to  what  case  the  testimony 
'  the  witness  pertained.  That  act  of  the 
-and  Jury  stands  in  the  record  as  an  isolated 
ct,  unconnected  with  this  Case  by  even  a 
odicum  of  evidence,  either  direct  or  drcum- 
antlal.  There  are  no  doubt  occasions  on 
bicb  the  grand  Jury,  ex  necessitate,  may 
'  permission  and  under  proper  instructions 

the  court  leave  their  Jury  room  and  go  to 
me  near-by  place  at  the  county  seat  for 
e  purpose  of  taldng  the  testimony  of  a  wit- 
83  whose  condition  Is  such  as  to  preclude 
3  appearanos  in  the  jury  room.  The  loca- 
»n  of  the  grand  jury  room  Is  not  fixed  by 
V.  That  question  calls  for  no  consideration 
re,  however,  for  the  reason  that  such  act 
the  grand  jury  Is  not  shown  to  have  had 
y  connection  with  the  investigation  of  the 


charge  against  this  defendant,  and  the  de- 
fendant is  not  shown  to  have  been  Injured 
thereby. 

The  next  contention  is  that  the  court  erred 
in  overruling  the  defendant's  demurrer  to  the 
indictment  It  Is  urged  that  the  indictment  is 
insufficient,  first,  because  It  does  not  allege 
that  the  killing  was  done  without  authority 
of  law,  though  it  alleges  that  it  was  done  un- 
lawfully; second,  because  It  does  not  allege 
that  Luther  Ford,  the  deceased,  was  a  hu- 
man being;  and,  third,  because  the  killing  of 
the  deceased  is  alleged  to  have  been  done  in 
an  attempt  by  the  defendant  to  kill  one  Wil- 
liam Ballew,  and  the  Indictment  does  not  al- 
lege that  the  defendant  made  an  assault  uiran 
William  Ballew. 

Murder  Is  defined  by  our  statutes  to  be  the 
killing  of  one  human  being  by  another,  with- 
out authority  of  law,  and  with  a  premedi- 
tated design  to  effect  the  death  of  the  per- 
son killed,  or  of  any  other  human  being.  An 
Indictment  for  murder,  therefore,  to  be  suffi- 
cient, must  contain  an  allegation  that  the 
killing  was  done  without  authority  of  law. 
But  the  pleader  In  framing  the  indictment 
is  not  required  to  use  the  exact  language 
used  by  the  statute  in  defining  the  ofFense; 
while  it  Is  better  and  safer  to  do  so  yet 
the  use  of  any  other  language  equivalent  In 
effect  and  meaning  is  sufficient.  Walcher 
V.  Territory,  18  Okl.  528,  90  Pac.  887.  We 
hold  that  the  word  "unlawfully"  as  used 
In  this  Indictment  is  the  full  eijulvaient  In 
effect  and  meaning  of  the  phrase  "without 
authority  of  law."  If  an  act  Is  done  unlaw- 
fully. It  cannot  be  said  to  have  the  authority 
and  sanction  of  the  law ;  on  the  contrary,  it 
is  done,  not  only  without  authority,  but  in 
direct  violation,  of  law,  and  Is  an  unlawful 
act.  What  the  law  does  not  prohibit,  how- 
ever, Is  permitted,  and  Is  therefore  not  un- 
lawful. So  an  unlawful  act  can  be  only  a 
prohibited  act ;  an  act  forbidden  by  law ;  an 
act  done  without  authority  of  law. 

As  to  the  second  proposition,  if  it  was  nec- 
essary to  allege  in  the  indictment  that  the 
deceased  was  a  human  being,  then  the  In- 
dictment Is  defective  indeed ;  for  In  such 
case,  and  by  the  same  reasoning,  it  was  also 
necessary  to  allege  that  the  defendant  and 
Ballew  were  human  beings,  because  murder 
could  have  been  committed  in  this  cose  on- 
ly by  one  human  being  killing  another  human 
being  In  an  unlawful  attempt  to  kill  a  third 
human  being.  Inasmuch  as  the  word  "mur- 
der," however,  implies  fundamentally  the 
killing  of  one  human  being  by  another,  and 
as  the  indictment  alleges  that  the  defendant 
did  "kill  and  murder  one  Luther  Ford,"  the 
law  presumes  all  parties  mentioned  to  have 
been  human  beings,  and  there  was  no  necessi- 
ty for  alleging  it  in  the  indictment  People 
V.  McNnlty,  93  Cal.  427,  26  Pac.  597,  29  Pa& 
61;  Cremar  v.  People,  30  Colo.  363,  70  Pac. 
416;  Baker  v.  State,  121  Ga.  592,  49  S.  E. 
782;    Sutherland  v.  State,  121  Qa.  591.  49 
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S.  BJ.  781;  Klrkham  r.  People,  170  111.  9, 
48  N.  B.  465;  Merrick  v.  State,  63  Ind.  327; 
State  T.  Stanley,  33  Iowa,  626. 

Nor  do  we  find  any  merit  In  defendant's 
tblrd  contention  upon  the  insufficiency  of  the 
indictment,  namely,  that  It  was  necessary  to 
charge  an  assault  by  the  defendant  upon 
Ballew.  By  the  express  terms  of  our  statute 
the  unlawful  killing  of  a  human  being,  com- 
mitted with  a  premeditated  design  to  effect 
his  death,  or  with  a  premeditated  design  to 
effect  the  death  of  any  other  person,  is  mur- 
der. Certainly  this  definition  will  cover  a 
case  where  one  person  unlawfully  assaults 
another  with  a  premeditated  design  to  kill 
him,  and  In  the  affray  kills  a  third  person. 
But  it  is  not  limited  in  Its  application  to 
that  character  of  case  alone.  Suppose  that 
A.  in  the  nighttime  lies  in  wait  for  the  pur- 
pose of  killing  B.  as  the  latter  passes  by; 
C.  comes  along,  and  A.,  mistaking  him  in  the 
darkness  for  B.  shoots  C.  and  kills  him,  but 
with  the  premeditated  design  to  kill  B. 
Would  not  that  be  murder?  And  yet  no  as- 
sault was  committed  upon  B. ;  he  may  have 
been  miles  away.  It  is  true  that  in  such 
case  an  indictment  charging  the  homicide  to 
have  been  committed  with  a  premeditated 
design  to  kill  C.  would  be  good,  and  under 
the  doctrine  of  Implied  malice  would  be  sus- 
tained by  proof  of  the  actual  facts.  But  if 
the  prosecution  knew  the  facts  and  alleged 
them— A.'8  actual  and  premeditated  design  to 
kill  B.,  ajid  his  assault  upon  and  slaying  of 
C.  with  such  premeditated  design  to  kill 
B.— would  any  one  say  that  such  Indictment 
was  not  good,  and  that  proof  of  the  facts 
thus  alleged  would  not  support  a  conviction? 
Of  course,  there  can  be  no  murder  without 
an  assault  But  the  firing  of  the  fatal  shot; 
the  striking  of  the  fatal  blow ;  the  adminis- 
tering of  the  poison— all  constitute,  not  only 
an  assault,  but  also  a  battery.  Necessarily, 
therefore,  an  assault  upon  the  deceased  is 
charged  in  the  very  allegation  of  the  inflic- 
tion of  the  fatal  wound.  And  an  indictment 
which  charges  the  shooting  and  killing  of 
the  deceased,  and  alleges  that  the  same  was 
done  without  authority  of  law,  and  with  a 
premeditated  design  to  kill  another  person, 
naming  him,  fulfills  the  requirements  of  the 
statute;  and,  if  those  allegations  are  sus- 
tained by  the  proof,  a  conviction  thereunder 
must  stand.  The  indictment  in  this  case 
charges  the  offense  substantially  in  the  lan- 
guage of  the  statute,  and  is  sufficient 

The  court  gave  the  jury  the  following  In- 
struction: "Tou  are  Instructed  that.  If  you 
convict  the  defendant,  you  can  only  convict 
blm  on  one  count  of  the  indictment,  and  it 
will  be  your  duty  to  say  by  your  verdict  on 
which  count  you  convict"  The  defendant 
In  his  seventh  assignment  of  error  com- 
plains of  this  instruction,  and  says  that  the 
expression  "If  you  convict  the  defendant" 
carries  the  Inference  that  the  court  desired 
a  conviction.  But  we  are  unable  to  perceive 
bow  such  an  Inference  could  possibly  be  ex- 


torted from  those  words.  There  is  no  such 
requirement  of  law,  however,  as  that  stated 
In  this  Instruction;  for,  where  a  conviction 
is  bad  upon  an  indictment  containing  mors 
than  one  count  but  each  count  charging  the 
same  offense  In  a  different  form,  as  does 
this  indictment  the  law  does  not  require 
that  the  Jury  state  in  their  verdict  upon 
which  count  the  conviction  is  had.  In  such 
case  a  general  verdict  of  guUty  or  not  guilty, 
and,  if  guilty,  stating  the  degree  of  the  crime 
where  it  is  distinguished  Into  degrees.  Is  all 
that  Is  required.  The  rule  is  otherwise,  how- 
ever, where  the  same  act  constitutes  two  or 
more  different  offenses,  and  such  different 
offenses  are  charged  in  separate  counts  of 
the  same  indictment  In  the  latter  case  the 
verdict  should  state  upon  which  count  the 
defendant  Is  convicted,  for  the  purpose  of 
showing  the  crime  of  which  be  Is  convicted. 
But  no  injury  results  to  the  defendant 
where  the  court  on  an  Indictment  charging 
the  same  offense  in  different  counts,  requires 
that  the  verdict  state  the  count  upon  which 
the  conviction  is  had;  and  the  error,  U  any, 
is  harmless. 

The  defendant  makes  the  same  complaint 
of  the  tenth  instruction,  in  which  the  court 
told  the  Jury:  "If  you  find  the  defendant 
guilty  of  murder,  you  will  assess  bis  pun- 
ishment at  etc., ."  It  is  hard  to  be- 
lieve that  tills  assigiunent  is  urged  serious- 
ly. The  use  of  the  expression  "11  yon  find 
the  defendant  guilty"  does  not  indicate  in 
the  slightest  degree  any  belief,  opinion,  or 
desire  In  the  mind  of  the  court  one  way  or 
the  other,  as  to  what  the  verdict  of  the  Jury 
should  be. 

Lastly  the  defendant  says  that  the  court 
erred  In  falling  to  give  tlie  Jury  a  clear,  ac- 
curate, and  concise  definition  of  "premeditat- 
ed design"  and  of  the  term  "without  author- 
ity of  law."  The  court  in  his  sevoith  In- 
struction defined  premeditated  design  as  fol- 
lows: "A  design  to  effect  death  is  premedi- 
tated within  the  meaning  of  the  law  if  the 
Intention  to  take  life  Is  deliberately  formed 
In  tlie  mind  before  the  act  is  done  which  re- 
sults in  death,  no  matter  for  bow  short  a 
time.  It  may  be  formed  instantly  before 
committing  the  act  by  which  it  is  carried 
into  execution."  The  defendant  has  pointed 
out  no  feature  wherein  this  definition  lacks 
clearness,  accuracyr  or  conciseness,  and  we 
hold  it  sufficient  especially  In  the  absence  of 
any  request  to  the  trial  court  that  It  be  am- 
plified. The  court  did  not  in  direct  terms  de- 
fine to  the  Jury  the  expression  "without  au- 
thority of  law"  as  used  in  the  definition  of 
murder,  but  in  instructions  of  which  the  de- 
fendant does  not  complain  the  court  defined 
both  Justifiable  and  excusable  homicide,  and 
submitted  those  Issues  to  the  Jury.  Kvery 
homicide  committed  without  legal  Justifica- 
tion or  legal'  excuse  is  committed  without 
authority  of  law.  The  court  properly  stated 
to  the  Jury  what  constituted  legal  excuse  and 
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legal  jvstlflcatlon,  and  the  Instructions  as  a 
wbole  convey  a  correct  understanding  to 
any  Intelligent  mind  of  what  Is  meant  by 
the  expression  "without  authority  of  law." 
Furthermore,  the  record  shows  no  request 
on  the  part  of  the  defendant  for  as  instruc- 
tion defining  this  term,  no  exception  to  the 
failure  of  the  court  to  define  it,  and  the  mat- 
ter Is  not  mentioned  in  defendant's  motion 
for  a  new  trial.  Even  if  error  had  been 
committed  In  that  respect,  therefore,  under 
the  state  of  the  record  this  court  would  not 
reverse  on  that  ground. 

This  disposes  of  all  of  the  defendant's  as- 
slgnmenta  of  error,  and  requires  an  aflSrm- 
ance  of  the  Judgment  below. 

There  Is  one  matter,  however,  to  which 
we  think  attention  should  be  called  in  an  ad- 
monitory way,  and  that  is  the  sfeventeenth 
Instruction  given  by  the  court.  It  Is  as  fol- 
lows: "Ton  are  Instructed  that  It  Is  the 
opinion  of  the  court  that  there  Is  no  proof 
In  the  case  justifying  a  conviction  of  the  de- 
fendant of  manslaughter  ia  the  second  de- 
gree; that  your  verdict  should  be  either 
guilty  of  murder,  manslaughter  In  the  first 
degree,  or  not  guilty;  but,  notwithstanding 
this  opinion  of  the  court,  yon  may,  if  on 
your  oaths  you  believe  the  defendant  guilty 
of  manslaughter  In  the  second  degree,  con- 
Tlct  him  of  that  crime."  We  heartily  disap- 
prove of  this  Instruction.  If  there  was  no 
evidence  introduced  on  either  side  tending 
to  show  that  the  homicide  was  manslaughter 
In  the  second  degree,  if  under  the  evidence 
adduced  the  court  could  say,  as  a  matter  of 
law,  that  the  defendant  was  either  guilty  of 
murder  or  manslaughter  in  the  first  degree, 
or  else  was  innocent,  then  he  should  not 
have  submitted  to  the  jury  the  question  of 
manslaughter  in  the  second  degree  at  all. 
New  v.  Territory,  12  Okl.  172,  70  Pac.  108; 
Robinson  v.  Territory,  1ft  Okl.  241,  85  Pac. 
151;  Regnler  v.  Territory,  15  Okl.  652,  82 
Pac.  509.  On  the  other  hand,  if  the  evidence 
In  any  manner  justified  the  submission  to 
the  jury  of  the  defendant's  guilt  or  Inno- 
:ence  of  manslaughter  in  the  second  degree, 
Iten  certainly  it  was  error  for  the  court  to 
ibarge  upon  the  weight  of  the  evidence  by 
nforming  the  jury  that,  In  the  opinion  of 
lie  court,  the  evidence  did  not  warrant  a 
!onviction  for  that  crime.  In  such  case  a 
Tiry  might  thereby  be  influenced  to  convict 
I  defendant  of  one  of  the  higher  degrees  of 
lomiclde,  wlien  otherwise  they  would  find 
ilm  guilty  only  of  manslaughter  in  the  sec- 
>nd  degree.  Another  vice  In  this  Instruc- 
lon  is  the  fact  that  it  does  not  require  the 
ary  to  find  the  defendant's  guilt  of  the  of- 
eiise  beyond  a  reasonable  doubt  to  warrant 
conviction.  The  giving  of  this  instruction, 
owever,  was  not  excepted  to;  It  was  not 
lentloned  In  the  motion  for  a  new  trial,  and 
as  not  been  assigned  or  urged  as  error  here. 
'one  of  the  evidence  taken  in  the  case  was 


incorporated  in  the  case-made,  except  thai 
inti'oduced  in  support  of  the  motion  to  set 
aside  the  Indictment  So  we  know  nothing 
about  the  Issues  made  by  the  evidence.  It 
in  fact  the  evidence  did  not  warrant  the  sub- 
mission of  manslaughter  in  the  second  de- 
gree to  the  jury,  then  the  Instruction  was 
harmless;  and,  from  the  defendant's  ac- 
quiescence in  the  court's  action,  we  presume 
that  to  have  been  the  case.  As  the  record 
stands,  the  giving  of  that  instruction  is  not 
reviewable  here  as  a  ground  for  reversal; 
but  we  have  thought  it  proper  to  express  our 
opinion  in  regard  to  it,  to  the  end  that  fu 
ture  error  may  be  avoided. 

The  judgment  of   the   lower   court   wiL> 
therefore  be  aflJimed. 

FURMAN,  P.  J.,  and  DOTLB,  J.,  concur 


(8  OU.  Gr.  6ED 

HAWKINS  ▼.  UNTTBD  STATES. 

(Criminal  Court  of  Appeals  of  Oklahoma.    ApiU 

28,  1910.) 

(BvUabui  hy  (A«  Court.) 

1.  Cbihinal  Law  ({  866*)  —  Bvidkitoe  —  RW 

GESTiB. 

Upon  a  trial  for  murder,  a  declaration 
made  by  the  deceased,  clearly  without  premedi- 
tation or  design^  not  more  than  half  a  minute 
after  the  sfaootrng,  upon  the  spot  where  the 
shooting  occurred,  and  which  declaration  tended 
to  explain  the  main  fact,  namely,  the  circum- 
stances of  the  shooting,  is  properly  a  part  of 
the  res  gestee,  and  is  admissible. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  IS  806,  811,  814,  819,  820;  Dec.  Dig. 
§  366.*] 

2.  HouiciDK  (S  338*)— AfpbaI/— Habhlkss  Bb- 
BOB  —  Admission  of  Bvidence  Without 
Pbedicatk. 

Where  a  dying  declaration  is  admitted  Id 
evidence  before'  a  proper  predicate  therefor  is 
laid,  but  by  evidence  subsequently  adduced  the 
declaration  Is  shown  to  be  admi.ssible,  the  error 
in  admitting  the  declaration  without  requiring 
the  predicate  proof  to  be  first  made  is  harmless. 
[Bd.  Note.— For  other  cases,  see  Homidde, 
Dec.  Mg.  t  888.»] 

3.  Homicide  (5203*)— Evidence— Dying  Deo- 
l^ABATioNS— Predicate. 

Proof  that  the  deceased  was  shot  one  after- 
noon, and  died  about  8  or  9  o'clock  the  follow- 
ing morning,  that  his  wound  was  intensely  pain- 
ful and  necessarily  fatal,  that  he  was  anable  to 
be  moved  from  the  house  in  which  he  was  shot, 
and  that  he  stated  that  he  was  going  to  die, 
shows  a  conviction  in  deceased's  mind  that  death 
was  impending,  and  is  a  sufficient  predicate  for 
the  admission  of  his  dying  -declaration. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  IS  430-437 ;  Dec.  Dig.  f  203.*] 

4.  Homicide  (J  218*)— Evidence— Dtino  Dko- 
lABATiONS  —  Sense  or  Impending  Death  — 

QUESTION    rOB  COUBT. 

Whether  a  purported  dying  declaration  was 
made  under  a  sense  of  impending  death  is  a 
question  solely  for  the  court  in  so  far  as  it  de- 
termines the  admissibility  of  the  dedaration  ia 
evidence. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  458.  469;   Dec.  Dig.  f  218.*] 
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5.  HoinciDE  (U  216k  267*)— Dying  Declara- 
tions— Determination  of  Question  of  Ad- 
mibhibilitt. 

Whea  a  dying  declaration  is  offered  in  evi- 
dence, the  court  should  require  the  necessary 
preliminary  proof  to  be  first  made  to  the  court 
and  in  the  absence  of  the  jury.  If  it  is  made 
and  is  sufficient,  then  both  the  preliminary  proof 
and  the  declaration  should  be  given  anew  be- 
fore the  jury.  If  it  is  not  sufficient,  neither  the 
preliminary  proof  nor  the  declaration  should  be 
given  to  the  jury. 

(EM.  Note.— For  other  cases,   see  Homicide, 
Gent.  Dig.  H  457,  561;   Dec.  Dig.  K  216^  2C7.*] 

6.  Obiminai,  Lav  (!  541*)— Bvidknok  at  Fob- 
MEB  Trial— Admissibilitt. 

Before  the  testimony  of  a  witness  at  a  for- 
mer trial  may  be  proved  as  secondary  evidence 
against  a  defendant  in  the  final  trial,  it  most 
firat  he  proved  that  such  former  trial  was  had, 
that  the  witness  was  sworn  and  testified,  that 
the  defendant  was  present,  and  had  opportunity 
for  cross-examination,  and  that  the  witness  has 
since  died,  become  insane,  left  the  state,  that  he 
is  sick  and  unable  to  testify,  or  that  his  where- 
abouts cannot  with  due  diligence  be  ascertained. 
[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  f  1231;  Dec.  DigTj  541.*J 

7.  Criminai,  Law  (|  899»)— Trial— Waiver 
OF  Objection  to  Evidence— Introduction 
OF  Counter  Evidence. 

Where  incompetent  and  injurious  testimony 
ia  admitted  over  the  objection  of  the  defend- 
ant, the  latter  does  not  waive  his  objection 
by  the  introduction  of  counter  evidence,  even 
though  such  counter  evidence  would  not  have 
been  competent  but  for  the  admission  of  the 
incompetent  evidence  sought  to  be  counteract- 
ed by  it. 

[E!d.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  8  2122;    Dec.  Dig.  |  889.*] 

8.  Witnesses  (§  48*)— Competency— Convic- 
tion OF  Infamous  Crime. 

Under  the  law  in  force  in  the  Indian  Ter- 
ritory prior  to  statehood,  record  proof  of  the 
conviction  of  a  witness  of  an  infamous  crime 
rendered  such  witness  disqualified  to  testify  ex- 
cept in  his  own  behalf;  but  proof  of  such  fact 
by  the  witness'  admission  went  only  to  bis 
credibility. 

[E!d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  106-115;   Dec.  Dig.  i  48.*] 

9.  Witnesses  (|  48*)— Competency— Cowtio- 
TioN  OP  Infamous  Crime. 

Under  the  law  in  force  in  the  Indian  Ter- 
ritory prior  to  statehood,  the  deposition  or  for- 
mer testimony  of  a  witness  gualifipd  when  be 
gave  it,  but  aubsequenti^  disqualified  by  con- 
viction of  an  infamous  crime,  cannot,  after  such 
conviction,  be  admitted  over  objection,  upon  the 
theory  that  the  witness  must  be  competent  at 
the  time  his  testimony  is  offered. 

[Ed.  Note. — For  oUier   eases,  see  Witnesses, 
Cent.  Dig.  {  109;   Dec.  Dig.  |  48.*] 

10.  HoMiciDB  (H  151,  152*)— MUBDES— Sum- 
ciENCY  OF  Evidence. 

Under  section  863,  Ind.  T.  Ann.  St.  1899 
(Mansf.  Dig.  f  1520),  to  make  a  prima  facie  case 
of  murder,  the  prosecution  is  required  to  estab- 
lish only  two  facts,  namely,  the  death  of  the 
deceased,  and  the  fact  that  be  was  killed  by  the 
defendant.  If  those  two  facts  are  established 
without  disclosing  facts  sufficient  to  raise  a  rea- 
sonable doubt  of  the  decree  of  the  homicide  or 
of  the  defendant's  justificatidn  or  excuse,  then 
the  burden  shifts  to  the  defendant  to  intro- 
duce sufficient  evidence  to  enjjender  a  reasonable 
doubt  as  to  the  degree  of  the  offense,  or  as  to 
whether  he  was  justifiable  or  excusable. 

[Ed.   Note. — For   other  cases,   see    Homicide, 
Cent.  Dig.  H  276-283 ;  Dec.  Dig.  H  151,  152.*] 


11.  Homicide  (f  300*)  —  Mubdeb  —  Instbuc- 

TioNs— Self-defense. 

Instructions  upon  self-defense  in  a  trial  for 
murder  which  tell  the  jury  that  it  must  appfor 
from  the  evidence  that  the  defendant  was  not 
the  aggressor  before  the  plea  of  self-defense  can 
avail  him,  and  that  if  they  believe  certain  facts 
from  the  evidence,  then  they  slioaid  acquit  the 
defendant  as  having  acted  justifiably,  and  which 
nowhere  tell  the  jury  that  if,  upon  a  considera- 
tion of  nil  the  evidence,  they  entertain  a  rea- 
sonable doubt  as  to  whether  the  defendant  acted 
in  his  real  or  apparent  necessary  self-defense, 
they  should  acquit,  are  disapproved. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  U  614-632;    Dec.  Dig.  |  300.*] 

(Additional  Syllahu*  hy  Editorial  Staff,) 

12.  Statutes  (i  226*)— CoNSTBnCTioH— Adop- 
tion OF  Statutes  from  Anothbb  State. 

Act  Cong.  May  2,  1890,  c.  182,  26  Stat  81, 
adopting  certain  general  laws  of  Arkansas,  also 
adopted  the  construction  previously  placed  upon 
such  laws  by  the  Supreme  Court  of  Arkansas. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  i  307;   Dec.  Dig.  S  226.*] 

}Z.  Constitutional    Law    (S    109*)  —  Law 
Changing  Qualification  of  Witness. 
A  law  changing  the  qualifications  of  wit- 
nesses is  not  ex  post  facto  aa  to  offenses  com- 
mitted prior  to  its  passage. 

[Ed.  Note. — For  other  cases,  see  Constitution' 
al  Law,  Cent  Dig.  i  581 ;   Dec  Dig.  {  199.*] 

Appeal  from  District  Coart,  Wagoner  Conn- 
ty;  John  H.  King,  Judge. 

Oabe  Hawkiua  was  convicted  of  murder, 
and  he  appeals.  Reversed  and  remanded  for 
new  trial. 

Cook  &  De  Graffenrled,  for  plaintiff  In  er- 
ror. Ohas.  West,  Atty.  Gen.,  Chas.  L,  Moore, 
Asst  Atty.  Gen.,  and  S.  M.  Rutherford,  for 
the  State. 

RICHARDSON,  J.  On  the  4th  day  of  Octo- 
ber, 1905,  the  plaintiff  In  error,  Gabe  Haw- 
kins, hereinafter  designated  as  the  defend- 
ant, was  indicted  in  the  United  States  Court 
for  tlie  Western  District  of  the  Indian  Ter- 
ritory at  Muskogee  for  the  murder  of  one 
Sanford  Dauicls,  alleged  to  have  been  com- 
mitted In  that  district  on  the  30tb  day  of 
April,  1905.  The  cause  was  continued  from 
time  to  time  until  the  admission  of  Okla- 
homa Into  the  Union,  after  which,  by  proper 
order  of  the  district  court  of  Muskogee  coun- 
ty, it  was  transferred  for  trial  to  the  district 
court  of  Wagoner  county,  upon  a  showing 
that  the  offense.  If  any,  was  committed  In  the 
latter  county.  The  cause  was  tried  at  the 
October,  1908,  term  of  the  court,  and  resulted 
in  a  verdict  finding  the  defendant  guilty  of 
murder,  without  capital  punishment 

The  defendant  admitted  the  killing,  but 
pleaded  self-defense  as  a  Justification.  The 
homicide  was  committed  In  a  house  owned 
by  R.  B.  Daniels,  the  deceased's  father,  and 
occupied  by  one  Dora  Smith,  a  tenant  Just 
prior  to  the  killing  the  said  R.  B.  Daniels 
and  Warrior  Hawkins,  a  brother  of  the  de- 
fendant, had  a  difficulty  on  these  premises. 
In  whlrti  no  weapons  were  used  and  neither 
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party  -was  hurt  Neither  the  deceased  nor 
the  defendant  participated  in  this  difficulty, 
the  defendant  not  being  present  at  the  time. 
The  state  contended  that  when  the  defend- 
ant, who  waf  about  two  blocks  from  the 
scene  of  the  trouble,  heard  of  the  difficulty, 
he  announced  his  intention  to  "go  down  and 
settle  that  squabble,"  end  that  he  then  pro- 
ceeded to  the  house  carrying  his  pistol  in  his 
hand ;  that  the  deceased,  who  was  on  the 
porch  when  the  defendant  arrived,  went  into 
the  house  upon  seeing  the  defendant  coming 
up  armed;  that  the  defendant  immediately 
cocked  his  pistol,  and  made  a  demonstration 
as  if  to  shoot  through  the  door,  when  those 
present  told  him  not  to  shoot  in  the  house  be- 
cause he  might  hit  the  deceased;  that  there- 
upon the  defendant  put  his  shoulder  against 
the  door,  broke  it  open,  and  deliberately  shot 
and  killed  the  deceased,  who  was  standing  in 
the  room  unarmed.  The  defendant  contend- 
ed that  he  went  to  the  house  to  get  his  broth- 
er and  take  him  home;  that  be  did  not  hare 
bis  pistol  in  his  hand;  that  he  stopped  upon 
the  porch,  and,  the  door  being  open,  he  saw 
the  deceased  in  the  room ;  that  when  the  de- 
ceased saw  him  he  drew  a  pistol  and  said, 
"Gabriel,  I  am  going  to  kill  you,"  and  there- 
upon leveled  the  pistol  on  the  defendant, 
whereupon  the  defendant  drew  hie  pistol  and 
shot  the  deceased.  A  considerable  crowd 
was  present  at  the  time  of  the  shooting;  and 
on  the  trial  the  contention  of  each  party  was 
supported  by  the  testimony  of  several  wit- 


1.  In  response  to  questions  propounded  by 
the  state,  and  over  the  objection  of  the  de- 
fendant, the  witness  R.  B.  Daniels  testified 
that  the  deceased  told  him  immediately  after 
the  shooting  that  he  (the  deceased)  was  un- 
armed. In  connection  with  this  statement 
the  witness  testified  that  at  the  time  the  shot 
was  fired  he  was  about  seven  feet  from  the 
comer  of  the  room  in  which  the  shooting 
occurred;  that  he  ran  Into  the  room  at  once, 
that  some  one  was  then  picking  the  deceased 
up  from  the  fioor  where  he  had  fallen,  and 
that  the  statement  was  made  by  the  deceased 
at  that  time  and  under  those  drcumatances. 
The  defendant  saved  an  exception  to  the  ac- 
tion of  the  court  In  admitting  this  testimony, 
and  be  assigns  It  as  error  here.  The  record 
shows  that  this  declaration  was  made  not 
more  than  half  a  minute  after  the  shooting, 
and  upon  the  very  spot  where  the  shooting 
occurred;  the  time  when  and  the  circum- 
stances under  which  it  was  made  clearly  in- 
dicate that  it  was  made  wholly  without  pre- 
meditation or  deslsn,  and  could  not  have 
been  the  resnlt  of  deliberation;  it  tended  to 
explain  the  main  fact,  which  was  the  circum- 
stance of  the  shooting,  and  it  Hollowed  im- 
mediately upon  it  It  was,  therefore,  prop- 
erly a  part  of  the  res  geetse,  and  was  admis- 
sible. Price  y.  State,  1  Okl.  Cr.  R.  358,  96 
Fac.  447;  Com.  t.  Hackett  2  Allen  (Mass.) 
136;  Mitcbnm  t.  State,  11  Ga.  615;  State  t. 
Garrand,  6  Or.  217;  State  v.  Ah  Lol,  5  Nev. 


99;  State  v.  McDaniel,  68  S.  O.  304.  47  S.  E. 
384,  102  Am.  St.  Rep.  661 ;  Com.  t.  Wemtz, 
161  Pa.  591,  29  AU.  272. 

2.  The  witness  R.  B.  Daniels  also  testified 
that  the  deceased  made  a  dying  declaration 
in  which  he  said  that  he  was  unarmed  at  the 
time  of  the  shooting,  and  that  he  did  not 
know  why  Iflie  defendant  shot  him  unless  it 
was  on  account  of  some  old  grudge.  The  de- 
fendant objected  to  this  testimony  for  the 
reason  that  the  proper  predicate  for  its  In- 
troduction had  not  been  laid.  The  only  pred- 
icate laid  at  the  time  this  testimony  .was 
given  was  the  fact  that  the  deceased  had 
been  shot,  and  that  he  made  the  positive 
statement  that  he  was  going  to  die.  By  evi- 
dence subsequently  adduced,  however.  It  was 
shown  that  the  deceased  was  shot  one  after- 
noon, .and  died  about  8  or  9  o'clock  the  fol- 
lowing morning;  that  he  was  shot  in  the 
stomach  a  little  to  the  left  of  the  median 
line,  the  ball  ranging  downward,  backward 
and  to  the  right;  that  the  wound  was  intense- 
ly painful  and  necessarily  fatal,  and  that  the 
deceased  until  he  died  was  unable  to  be  mov- 
ed from  the  room  in  which  he  was  shot  All 
of  these  facts  considered  together  in  our  opin- 
ion are  sufficient  to  show  a  conviction  In  de- 
ceased's mind  that  death  was  impending,  and 
thus  to  make  the  dying  declaration  compe- 
tent See  leading  case  of  Rex  v.  Woodcock, 
1  Leach  C.  C.  503.  Also  Anthony  v.  State, 
Meigs  (Tenn.)  265,  33  Am.  Dec.  143;  Beg.  v. 
Perkins,  9  Car.  &  P.  89."),  2  Moody,  C.  C.  135 ; 
State  V.  Phillips,  118  Iowa,  G60,  92  N.  W. 
876:  Mattox  v.  United  States.  146  U.  S.  140, 
13  Sup.  Ct  50,  3G  L.  Ed.  917;  Fogg  v.  State, 
81  Ark.  417,  99  S.  W.  637;  Com.  v.  Hargis, 
124  Ky.  356,  99  S.  W.  348;  People  v.  DobMns, 
138  Cal.  694,  72  Pac.  339:  People  v.  Lem  Deo, 
132  Cal.  199,  64  Pac.  265;  People  v.  Tokum, 
118  Cal.  437,  50  Pac.  686;  Com.  t.  Brewer, 
164  Mass.  577,  42  N.  E.  92;  People  y.  Smith, 
172  N.  Y.  210,  64  N.  B.  814. 

As  a  matter  of  practice  It  is  much  better 
to  require  the  state  to  make  the  full  pre- 
liminary proof  necessary  to  establish  the 
competency  and  admissibility  of  the  dying 
declaration  in  the  absence  of  the  Jury  and 
before  the  declaration  Is  given  in  their  hear- 
ing; but  where  that  is  not  done,  and  a  con- 
sideration of  all  the  evidence  in  the  case 
shows  the  dying  declaration  to  be  competent 
and  admissible,  the  error,  if  any,  will  be 
treated  as  harmless.  In  sucb  case,  however, 
the  ever  present  possibility  of  the  state's  ul- 
timate failure  to  make  the  predicate  proof, 
and  the  serious  injury  to  the  defendant  re- 
sulting from  the  consequently  erroneous  ad- 
mission of  the  declaration,  constitute  a  risk 
which  the  trial  court  should  never  take. 
Whether  a  purported  dying  declaration  was 
made  under  a  solemn  sense  of  impending 
death  is  a  question  solely  for  the  court  in  so 
far  as  it  determines  the  admissibility  of  the 
declaration  In  evidence;  and  when  that  stage 
of  the  proceeding  is  reached,  the  court  should 
have  the  jury  retire,  and  require  the  state  to 
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make  the  necessary  preliminary  proof  to  the 
court  before  proceeding  further  In  the  pres- 
ence of  the  Jury.  If  such  proof  Is  made  and 
Is  sufficient,  then  the  Jury  should  be  recalled, 
and  both  the  preliminary  evidence  and  the 
declaration  should  be  given  before  them. 
If  the  preliminary  proof  is  not  sufficient, 
neither  the  declaration  nor  any  part  of  the 
preliminary  evidence,  unless  the  latter  Is 
competent  for  some  other  purpose,  should 
be  given  to  the  Jury  at  all. 

3.  The  state  offered  In  evidence,  and  the 
court  admitted  over  the  defendant's  objec- 
tion, a  writing  purporting  to  be  the  testi- 
mony of  one  John  Adams  given  before  the 
United  States  commissioner  in  the  defend- 
ant's examining  trial.  It  appears  from  the 
statement  of  the  attorneys  for  the  prosecu- 
tion made  to  the  court  and  incorporated  in- 
to the  record  that  at  the  time  of  offering  this 
writing  the  witness  Adams'  was  serving  a 
life  term  of  imprisonment  in  the  federal  pen- 
itentiary at  Ft  Leavenworth,  Kan.,  und'br  a 
conviction  for  the  crime  of  murder;  this  was 
admitted  by  the  defendant  to  be  true.  It 
further  appears,  though  only  from  the  state- 
ment of  the  state's  attorneys,  that  a  subpoe- 
na for  the  witness  was  Issued,  delivered  to 
the  sheriff  for  service  and  returned  not  serv- 
ed; that  at  the  Instance  of  the  county  at- 
torney the  Governor  of  Oklahoma  made  a 
request  for  the  removal  of  the  prisoner  from 
the  penitentiary  to  Wagoner  county  for  the 
purpose  of  testifying  in  this  case,  and  that 
the  penitentiary  authorities  refused  to  permit 
his  removal.  The  state  read  the  writing  to 
the  Jury,  and  the  defendant  excepted  to  the 
ruling  of  the  court  admitting  it  in  evidence. 
The  statements  contained  In  this  writing 
were  very  damaging  to  the  defendant  While 
the  length  of  the  document  forbids  Its  repro- 
duction here  In  full,  yet  the  following  con- 
stituted a  portion  of  it:  "I  am  a  citizen.  I 
Imow  Warrior  and  Gabriel  Hawkins  &  San- 
ford  Daniels.  Was  in  town  day  Sanford 
was  shot  Went  to  town  about  2  o'clock. 
Saw  Warrior  and  Gabriel  by  Tom  Lewis'. 
They  were  in  a  buggy.  Saw  them  at  Dora 
Smith's  place  twice.  I  was  in  house  when 
Sanford  was  shot  in  the  room  where  San- 
ford was  shot  Saw  Sanford  when  he  came. 
He  first  came  up  &  stayed  awhile  and  then 
went  back.  While  he  was  gone  Warrior  & 
Bob  Daniels  had  a  fight  Then  20  minutes 
after  Sanford  rode  back  up  there.  He  went 
In  the  house.  I  went  in  behind  Sanford  & 
shut  the  door.  Gabriel  shoved  the  door  open 
and  shot  SanfoM.  Sanford  was  next  to 
middle  door.  Gabriel  shoved  open  the  south 
room  door.  Sanford  was  standing  up  when 
Gabriel  shot  him — doing  nothing.  I  was 
two  feet  from  Sanford.  Sanford  had  noth- 
ing in  his  hand.  I  was  east  of  him.  When 
Sanford  was  shot  he  eased  down  by  the  side 
of  the  wall.  Said  he  was  shot  Gabriel 
asked  who  shot  Sanford.  I  told  him  he  shot 
Sanford  &  he  ran  away.    I  said  'Xou  shot 


him.'  I  saw  the  pistol  In  his  hand.  Saw  bis 
pistol  when  be  fired  at  Sanford.  It  was  two 
or  three  feet  from  Sanford.  -Warrior  was 
outdoors.  I  did  not  see  Warrior  after  the 
shooting.  I  did  not  see  Warrior  with  any 
gun."  The  admission  of  this  writing  was 
error.  We  pass  for  the  present  the  question 
of  the  competency  of  the  witness  John  Ad- 
ams had  he  been  produced  in  person  to  tes- 
tify against  the  defendant  upon  this  trial, 
and  reserve  for  investigation  further  on  the 
admissibility  of  the  testimony  of  an  absent 
witness  given  in  a  former  trial  of  the  same 
cause.  Answer  both  of  those  questions  in 
the  affirmative,  and  the  admission  of  this 
writing  was  still  patent  error.  In  the  first 
place  this  writing  does  not  prove  Itself.  It 
was  not  proved  by  a  syllable  of  testimony 
from  a  single  witness.  There  was  no  evi- 
dence  other  than  the  writing  itself  showing 
that  an  examining  trial  was  ever  had  in  this 
case;  that  John  Adams  ever  testified  as  a 
witness  at  such  examining  trial,  if  there  was 
one;  that  he  was  sworn.  If  he  did  testify; 
or  that  the  defendant  was  present  and  had 
opportunity  for  cross-examination.  Proof  of 
each  and  every  one  of  these  matters  from 
the  mouth  of  a  living  witness,  present  and 
testifying  from  the  witness  stand,  confront- 
ing the  defendant  and  subject  to  his  cross- 
examination,  was  an  indispensable  prerequi- 
site to  the  admission  of  this  testimony  under 
any  phase  of  the  case.  Carpenter  ▼.  State^ 
58  Ark.  283,  24  S.  W.  247;  Wilkins  t.  State. 
68  Ark.  441,  60  S.  W.  30;  Dolan  v.  State,  40 
Ark.  454. 

The  defendant,  for  the  purpose  of  coantet>> 
acting  the  effect  of  the  purported  testimony 
of  the  witness  Adams,  Introduced  wltbont 
objection  on  the  part  of  the  state  a  contra- 
dictory statement  proved  to  have  been  made 
in  writing  by  Adams  prior  to  the'  alleged 
examining  trial.  Adams'  purported  testi- 
mony taken  at  the  alleged  examining  trial 
shows  that  he  was  there  interrogated  about 
this  contradictory  statement  the  time  and 
place  of  his  making  it  being  stated  in  tlie 
questions,  and  that  Adams  denied  making 
the  same.  And  the  state  contends  that  by 
introducing  this  statement  the  defendant 
waived  any  objection  previously  made  to  the 
admission  of  Adams'  testimony.  We  cannot 
agree  to  this  contention.  When  Inoompetoit 
evidence  is  Introduced  against  the  defend- 
ant and  over  his  objection,  he  has  the  right 
to  minimize  its  injurious  effect  by  any  com- 
petent counter  evidence  which  he  may  have, 
and  by  doing  so  he  does  not  waive  his  ob- 
jection previously  made;  and  that  Is  true 
though  such  counter  evidence  would  not 
have  been  competent  but  for  the  admission 
of  the  Incompetent  evidence  songht  to  be 
counteracted  by  it  The  error  of  the  court 
In*  admitting  in  evidence  the  written  state- 
ment of  Adams'  purported  testimony  was  not 
waived  or  cured  by  the  Introduction  of  the 
allseed  contradictory  statement;  and  there- 
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fore  neceesitates  a  new  trial  of  this  cause. 

The  probability  that  upon  another  trial 
proper  proof  may  be  made  of  the  facts  Just 
pointed  out  as  a  prerequisite  In  any  case  to 
the  admission  of  this  writing  necessitates 
the  consideration  of  another  reason  urged 
by  the  defendant  both  here  and  below  why 
the  writing  Is  Inadmissible;  and  that  la  that 
Its  admission  Is  In  violation  of  the  sixth 
amendment  to  the  federal  Constitution,  pro- 
viding that  in  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right  to  be  confront- 
ed with  the  witnesses  against  him. 

This  homicide  was  committed,  and  this  In- 
dictment was  found,  In  the  Indian  Territory 
prior  to  the  admission  of  Oklahoma  into  the 
Union.  The  law  as  It  existed  In  that  ter- 
ritory, therefore,  must  determine  this  ques- 
tion. Congress,  by  Act  May  2,  1890,  c.  182, 
26  Stat.  81,  put  In  force  In  the  Indian  Terri- 
tory so  far  as  applicable  certain  general  laws 
of  the  state  of  Arkansas  contained  in  Mans- 
field's Digest,  among  which  was  chapter  20, 
adopting  the  common  law;  chapter  59,  en- 
titled "E^r^dence" ;  chapter  45,  entitled  "Crim- 
inal Law";  and  chapter  46,  entitled  "Crim- 
inal Procedure."  Ind.  T.  Ann.  SL  1899,  cc. 
12,  25,  19,  20.  It  has  been  held  by  the  Court 
of  Appeals  In  the  Indian  Territory,  the  Unit- 
ed States  Circuit  Court  of  Appeals  for  the 
£jighth  Circuit,  and  the  Supreme  Court  of 
the  United  States  that,  in  adopting  and  put- 
ting In  force  in  the  Indian  Territory  these 
general  laws  of  the  state  of  Arkansas,  the 
eonstructions  previously  placed  upon  those 
laws  by  the  Supreme  Court  of  Arkansas 
tvere  also  adopted.  Under  the  decisions  of 
the  Supreme  Court  of  Arkansas,  where  the 
defendant  has  been  confronted  with  a  wit- 
ness in  a  former  trial  of  the  same  cause, 
ivbether  before  a  coroner  or  Justice  of  the 
leace  sitting  as  an  examining  magistrate,  or 
ipon  an  application  for  ball,  or  upon  a  trial 
n  the  circuit  court,  and  where  the  witness 
estifled  under  oath,  and  an  opportunity  for 
Toss-examlnatlon  was  afforded  the  defend- 
int,  the  testimony  given  by  such  witness  on 
inch  former  trial  may  be  proved  in  the  final 
rial  as  secondary  evidence,  If  it  is  first  sat- 
Bfactorily  proven  that  the  witness  has  since 
lied,  become  Insane,  left  the  state,  or  that 
lis  whereabouts  cannot  with  due  diligence 
«  ascertained,  or  that  he  is  8i(^  and  unable 
D  testify.  Hurley  v.  State,  29  Ark.  17; 
Ihackelford  t.  State,  83  Ark.  539;  Dolan  v. 
Itate.  40  Ark.  464;  Pope  v.  State,  22  Ark. 
72 ;  Vaughan  v.  State,  68  Ark.  353,  24  S. 
V.  885;  McNamara  v.  State,  60  Ark.  400, 
0  S.  W.  762;  Sneed  v.  State,  47  Ark.  180, 
S.  W.  ea  And  it  is  held  by  the  court  that 
he  admission  of  such  evidence  under  such 
ircumstances  is  not  violative  of  section  10 
f  article  2  of  the  Constitution  of  Arkansas, 
rblcb  provides  that  the  defendant  shall  have 
ie  right  to  be  confronted  with  the  wltness- 
s  against  him. 
The  Supreme  Court  of  the  United  States 


has  never  passed  upon  the  exact  question 
presented  by  this  record.  .  It  sustained  such 
a  procedure  as  not  violative  of  the  sixth 
amendment  to  the  federal  Constitution  where 
It  was  shown  that  the  witness  bad  died  since 
giving  his  former  testimony.  Mattox  v. 
United  States,  156  U.  S.  237,  15  Sup.  Ct 
337,  39  L.  Ed.  409.  And  In  Reynolds  v.  Unit- 
ed States,  98  U.  S.>  145,  25  L.  Ed.  244,  It  held 
that  if  the  witness  is  absent  by  the  act  or 
procurement  of  the  defendant,  his  former 
testimony  may  be  given.  It  held  In  Motes 
V.  United  States,  178  U.  S.  458,  20  Sup.  Ct 
993,  44  I/.  Ed.  1150,  that  where  the  absent 
witness  was  in  the  corridor  of  the  court- 
house within  the  hour  before  he  was  called, 
it  appearing  that  his  absence  was  due  to  the 
negligence  of  the  prosecution,  and  not  to  the 
suggestion,  connivance,  or  procurement  of  the 
accused,  the  former  testimony  of  the  witness 
was  Inadmissible.  Surely  that  would  be  the 
rule  In  any  court.  The  government  of  the 
Indian  Territory  being  wholly  federal,  and 
the  sixth  amendment  to  the  federal  Consti- 
tution being  a  limitation  upon  the  federal 
government  and  effective  in  the  Indian  Ter- 
ritory, if  the  decisions  of  the  Supreme  Court 
of  the  United  States  could  be  held  to  have 
so  construed  that  amendment  as  to  exclude 
the  former  testimony  of  a  witness  perma- 
nently absent  from  the  territory,  and  who" 
could  not  attend  upon  the  court  If  he  would, 
such  construction  would  of  course  be  con- 
clusive upon  us  in  this  case;  for  Congress 
could  no  more  put  in  force  In  the  Indian  Ter- 
ritory the  law  of  another  state,  valid  in  the 
st^te,  but  violative  of  the  federal  Constitu- 
tion in  the  territory,  than  It 'could  originally 
enact  such  a  law  for  the  Indian  Territory. 
But  we  cannot  find  where  the  Supreme  Court 
has  so  held ;  and  in  our  opinion  reason  and 
principle  and  the  weight  of  authority  re- 
quire a  contrary  holding.  See  Wlgmore  on 
Evidence,  vol.  2,  c.  45,"  where  the  subject  is 
ably  and  exhaustively  treated,  and  to  which 
we  give  our  sanction. 

If,  subsequent  to  giving  his  testimony  in 
the  examining  trial,  the  witness  John  Adams 
was  convicted  of  the  crime  of  murder  and 
sentenced  to  the  penitentiary,  then,  under 
the  law  In  force  In  the  Indian  Territory,  and 
preserved  by  the  enabling  act  and  our  Con- 
stitution as  applicable  to  pending  cases  there, 
upon  proof  of  that  fact  by  the  production 
of  the  record  of  his  conviction  or  by  certified 
copy  thereof,  the  witness  would  be  disquali- 
fied to  testify  in  this  case.  Else  v.  United 
States,  5  Ind.  T.  602,  82  S.  W.  921 ;  Werner 
V.  State,  44  Ark.  122 ;  Ransom  v.  State,  49 
Ark.  176,  4  S.  W.  658.  Under  the  decisions 
in  Arkansas  and  the  Indian  Territory,  how- 
ever, such  conviction  for  the  purpose  of  es- 
tablishing the  incompetency  of  the  witness 
can  be  proved  only  by  the  record  or  a  cer- 
tified copy  thereof;  and  if  the  conviction  is 
shown  by  the  oral  admission  of  the  wltnes? 
himself  upon  his  examination,  and  not  by 
the  record,  then  it  does  not  disqualify  the 
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wltneaa,  bnt  goes  only  to  bis  credibility. 
Blae  ▼.  U.  S.,  Bupra. 

It  Is  tnie  that  the  law  of  tbls  state  In  re- 
gard to  the  qnallflcatlons  of  witnesses  Is  dif- 
ferent ;  under  the  law  In  force  In  the  Terri- 
tory of  Oklahoma,  and  by  the  Constitution 
extended  over  and  put  In  force  In  the  whole 
of  the  state  of  Oklahoma,  no  person  Is  dis- 
qualified as  a  witness  by  reason  of  his  con- 
viction for  any  crime  except  perjury;  such 
conviction,  If  the  ofCense  Involves  moral  turpi- 
tude, goes  only  to  the  credibility  of  the  wit- 
ness. It  Is  also  true  that  a  law  changing 
the  qualifications  of  witnesses  is  not  ex  post 
facto  as  to  offenses  committed  prior  to  Its 
passage.  Hopt  v.  Utah,  110  U.  S.  674,  4  Sup. 
Ct.  202,  28  L.  Ed.  262.  But  these  matters 
are  not  necessary  to  be  considered  here,  for 
the  reason  that,  under  the  act  of  Congress  of 
March  4,  1907,  c.  2911,  {  3,  34  Stat  1287, 
amending  section  20  of  the  enabling  act  (Act 
June  16,  1006,  c.  3335,  34  Stat  277  [U.  S. 
Comp.  St  Supp.  1909,  p.  154]),  the  terms  of 
which  were  accepted  by  section  28  of  the 
schedule  of  the  Constitution,  there  has  been 
and  could  have  been  no  change  In  the  law 
with  respect  to  offenses  committed  in  the  In- 
dian Territory  before  statehood.  The  defend- 
ant in  such  case  is  to  be  tried  under  the  law 
as  It  existed  in  the  Indian  Territory,  and  he 
neither  gains  nor  loses  any  advantage  by  the 
change  in  the  form  of  government  or  in  the 
code  of  laws. 

It  was  also  the  law  in  the  Indian  Territory 
that  a  defendant  against  whom  the  former 
testimony  of  a  now  absent  or  deceased  wit- 
ness is  ofTered  may  make  to  the  Introduction 
of  such  testimony  every  objection  which  he 
could  make  if  the  witness  were  present  and 
personally  testifying;  and  if  the  witness 
subsequent  to  the  giving  of  his  former  tes- 
timony has  been  convicted  of  an  Infamous 
crime,  and  that  fact  is  properly  proved,  bis 
former  testimony  cannot  be  introduced  over 
the  objection  of  the  adverse  party,  the  theory 
being  that  the  witness  must  be  competent  at 
the  time  his  testimony  is  offered.  Bcdd  v. 
State,  65  Ark.  475,  47  S.  W.  110;  St  Louis, 
I.  M.  &  8.  By.  Co.  T.  Harper,  50  Ark.  157,  6 
8.  W.  720,  7  Am.  St  Rep.  86.  The  majority 
of  the  better  considered  cases,  however,  hold 
the  contrary,  and  Mr.  Wigmore  lends  the 
weight  of  his  opinion  to  the  latter  view,  say- 
ing: "The  time  of  the  witness'  testifying  is 
here  the  time  of  the  deposition  or  former 
testimony,  his  qualifications  then  to  speak 
the  troth  are  alone  concerned.  Wigmore  on 
EMdence,  vol.  2,  {  1410.  And  in  some  juris- 
dictions the  very  fact  of  the  witness'  subse- 
quent conviction,  and  therefore  disqualifica- 
tion, is  of  itself  held  to  warrant  the  admis- 
sion of  his  former  testimony  given  when  no 
such  disqualification  existed.  The  rule  in 
the  Indian  Territory,  however,  was  as  we 
have  stated  it,  and  we  have  no  power  to 
change  it 

4.  The  court  instructed  the  Jury  over  the 


objection  of  the  defendant  that,  'before  the 
plea  of  self-defense  will  avail  the  defendant 
upon  trial,  it  must  appear  from  the  evidence 
that  he  was  not  the  aggressor,  and  that  be 
used  all  reasonable  means  in  his  power,  con- 
sistent with  his  safety,  to  avoid  the  difilculty 
of  killing  his  assailant"  The  defendant  ex- 
cepted to  the  giving  of  this  instruction  on 
the  ground  that  it  places  the  burden  of  proof 
upon  him;  he  says  that  in  no  Instance  does 
the  burden  shift  from  the  prosecution  to  the 
defendant  but  that  to  warrant  a  conviction 
the  prosecution  is  required  to  show  beyond 
a  reasonable  doubt  the  want  of  Justification 
on  the  part  of  the  defendant 

It  was  provided  by  section  863,  Ind.  T. 
Ann.  St  (Mansf.  Dig.  (  1520),  that:  "The 
killing  being  proved,  the  burden  of  proving 
circumstances  of  mitigation  that  justify  or 
excuse  the  homicide  shall  devolve  upon  the 
accused,  unless  by  the  proof  on  the  part  of 
the  prosecution  It  is  sufficiently  manifest  that 
the  offense  committed  only  amounted  to  man- 
slaughter, or  that  the  accused  was  justified 
or  excused  in  committing  the  homicide."  To 
make  a  prima  facie  case  of  murder  under 
this  statute  the  prosecution  is  required  to 
prove  only  two  facts;  namely,  the  death  of 
the  deceased,  and  the  fact  that  he  was  killed 
by  the  defendant  If  each  of  these  facts 
is  proved  beyond  a  reasonable  doubt,  and 
without  disclosing  facts  sufficient  to  raise  a 
reasonable  doubt  as  to  whether  the  homicide 
was  only  manslaughter,  or  as  to  whether  it 
was  justifiable  or  excusable,  then  prima  facie 
the  defendant  is  proved  guilty  of  murder. 
Thereupon  the  burden  of  proof  shifts  to  the 
defendant;  and  to  discharge  it  he  most  pro- 
duce evidence  sufficient  in  quality  and  quanti- 
ty to  raise  a  reasonable  doubt  either  as  to 
the  degree  of  the  homicide,  or  as  to  whether 
it  was  justifiable  or  excusable,  falling  in 
which  a  conviction  for  murder  is  warranted. 
If,  however,  the  defendant  does  produce  evi- 
dence sufficient  to  raise  such  reasonable 
doubt  then  the  burden  returns  to  the  prose- 
cution, and  to  warrant  a  conviction  for  mur- 
der it  must  overcome  such  doubt  thus  en- 
gendered by  proof  beyond  a  reasonable 
doubt  of  the  existence  of  each  essential  ele- 
ment of  the  crime. 

Also  section  806,  Ind.  T.  Ann.  St  (Mansf. 
Dig.  i  1553),  provides:  "In  ordinary  cases 
of  one  person  killing  another  in  self-defense, 
it  must  appear  that  the  danger  was  so  ni^ 
gent  and  pressing  that  in  order  to  save  his 
own  life,  or  to  prevent  his  receiving  great 
bodily  injury,  the  killing  of  the  other  was 
necessary ;  and  it  tmut  appear  also  that  the 
person  killed  was  the  assailant,  or  that  the 
slayer  had  really  and  in  good  faith  endeavor^ 
ed  to  decline  any  further  contest  before  the 
mortal  blow  or  injury  was  given."  The  in- 
struction complained  of  was  substantially  in 
the  words  of  the  statute;  but  this  statute 
also  is  construed  almost  uniformly  to  mean 
that  the  defendant  is  required  only  to  raise 
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a  reasonable  doubt  as  to  the  necessity  for 

the  killing  and  as  to  wbo  was  the  assailant 
There  could  be  no  objection  to  this  Instruc- 
tion if  In  connection  with  it  the  court  gave 
tbe  explanation  which  the  Interpretation  of 
the  statute  requlre&  But  It  did  not  do  so. 
It  would  have  been  better  if,  in  the  abstract 
portion  of  this  instruction  telling  the  Jury 
under  what  circumstancea  the  plea  of  self- 
defense  could  not  arail  the  defendant,  the 
court,  Instead  of  using  the  unqualified  ex- 
pression, "it  must  appear  from  the  evidence 
that  tbe  defendant  was  not  the  aggressor," 
had  stated  to  the  Jury  in  substance  that  the 
law  of  self-defense  Is  solely  and  emphatical- 
ly a  law  of  necessity;  that  It  does  not  imply 
the  right  of  attack,  and  could  not  avail  the 
defendant  if  be  was  the  aggressor,  or  if  the 
fatal  difficulty  was  sought  for  by  him,  or 
was  provoked  by  him  by  any  willful  act  of 
bis  own  reasonably  calculated  to  bring  it 
abottt,'or  If  he  voluntarily  or  of  his  own  free 
win  entered  into  it,  no  matter  how  hard  he 
wag  pressed  or  how  great  his  danger  became 
Inrlng  the  progress  of  the  difficulty.  This 
ironld  have  conveyed  to  the  Jury  the  infor- 
mation Intended  to  be  given,  and  would  not 
liave  been  subject  to  criticism  as  placing  on 
!he  defendant  the  burden  of  making  greater 
proof  than  the  law  requires  of  him. 

Also,  In  the  affirmative  charge  on  self- 
lefense,  the  court  told  the  Jury  that  If  they 
lelieved.  certain  facts  from  the  evidence  In 
Jie  case,  then  they  should  acquit  the  defend- 
int  as  having  acted  Justifiably ;  but  the 
»urt  nowhere  told  the  Jury,  except  perhaps 
nferentially  In  the  general  Instruction  upon 
he  presumption  of  Innocence  and  tbe  bur- 
len  of  proof,  that  If,  after  considering  and 
weighing  all  the  evidence  in  the  case,  they 
ntertained  a  reasonable  doubt  as  to  whether 
be  defendant  acted  in  his  real  or  apparent 
ecessary  self-defense,  then  they  should  give 
he  defendant  the  benefit  of  that  doubt  and 
cquit  him.  The  better  practice  is  to  do  this 
1  connection  with  tbe  substantive  charge  on 
lie  defendant's  theory  of  self-defense,  as 
liown  by  the  evidence. 

For  the  errors  indicated,  the  Judgment  of 
le  lower  court  Is  reversed  and  the  cause 
I  remanded,  with  directions  to  grant  the 
efendant  a  new  trial.    It  Is  so  ordered. 

FUBMAN,  P.  J.,  and  DOTLB,  J.,  concur. 


1  Mont.  U) 

tJNSETH  V.  BUTTB5  BLBXJTRIO  RT.  CO. 

et  al. 
iupreme  Court  of  Montana.    March  26,  1910.) 

JuDoimrr  ({  670*)  —  Merger  anu-Bab— 
Jttdomkkt  or  United  States  Court. 

Rev.  Codes,  {  6717,  provides  that  a  final 
dgment  dismissing  tbe  complaint  does  not  pre- 
nt  a  new  action  for  the  same  cause  of  action, 
iless  it  expressly  declares,  or  it  appears,  that 

is    rendered  upon  its  merits.     Section  0781 


provides  that  the  judge  may  direct  the  Jury  to 
render  a  verdict  in  favor  of  the  party  entitled 
thereto  where  the  case  presents  only  questions 
of  law.  In  an  action  before  a  federal  court  by  a 
street  car  passenger,  to  recover  for  injuries,  the 
judgment  recited  the  impaneling  of  a  jury,  tbe 
submission  of  evidence  by  plaintiff  and  defend- 
ant, and  that  when  all  of  the  evidence  in  the 
case  had  been  submitted  tbe  direction  of  a  ver- 
dict in  favor  of  the  defendant.  In  a  subsequent 
action  in  the  state  court,  the  pleadings  admitted 
that  the  suit  was  on  the  same  cause  of  action 
between  the  same  parties.  Held  that,  in  the  lat- 
ter action,  the  judgment  in  the  federal  court  was 
upon  the  merits,  and  was  a  bar  to  an  action  in 
the  state  court. 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Dec.  Dig.  t  670.*] 
2.  Judgment  («  829*)— United  States  "Cib- 

CtrlT  COUBTS." 

The  Circuit  Courts  of  the  United  States 
are  courts  of  general  jurisdiction,  corresponding 
in  a  general  way  as  to  their  general  authority 
with  the  state  and  district  courts,  and  full  faith 
and  credit  must  be .  given  to  their  records  and 
proceedings. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  g  1510;  Dec.  Dig.  i  829.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  115&) 

Appeal  from  District  Court,  Silver  Bow 
Connty;  Jno.  B.  McCleman,  Judge. 

Action  by  Sara  Dnnseth  against  the  Butte 
Electric  Railway  Company  and  others.  Judg- 
ment for  plaintin,  and  tbe  Butte  Electric 
Railway  Company  appeals.  Reversed  and 
remanded,  with  directions  to  enter  jndgrment 
in  favor  of  defendant 

W.  M.  Bickford,  George  F.  Shelton,  H.  0. 
Hopkins,  and  Chas.  A.  Rnggles,  for  appel- 
lant Breen  &  Hogevoll,  I*  P.  Donovan, 
and  A.  B.  Melzner,  for  respondent 


SMITH,  J.  This  is  an  action  brought  in 
Silver  Bow  covmty  to  recover  damages  for 
personal  injuries  alleged  to  have  been  re- 
ceived by  the  plain  tier  while  alighting  from 
a  car  of  the  defendant  company  on  which  she 
had  been  a  passenger  in  the  city  of  Butte. 
The  defendant  McConkey  is  alleged  to  have 
been  tbe  conductor,  and  the  defendant  Lang, 
tbe  motorman,  in  diarge  of  the  car.  The 
injuries  complained  of  were  sustained  on 
May  29,  1907.  The  cause  of  action  is  based 
upon  the  allegation  in  the  complaint  that 
while  the  plaintUF  liad  one  foot  upon  tbe 
ground,  and  was  in  the  act  of  alighting 
from  tbe  car,  which  had  been  brought  almost 
to  a  standstill  at  the  comer  of  Montana  and 
Platinum  streets,  where  she  had  previously 
signified  to  the  conductor  her  desire  to  get 
off,  the  defendants  negligently  "Jerked  tbe 
car  from  under  her,"  and  caused  her  to  fall 
to  the  ground,  whereby  she  was  injured. 
She  alleges  that,  "had  it  not  been  for  the 
Jerk,"  she  could  have  alighted  with  safety. 
The  defendants  answered  separately,  by  (1) 
denying  all  of  the  allegations  of  the  com- 
plaint except  the  formal  parts  thereof,  and 
the  averment  that  plaintiff  was  a  passenger 
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on  the  car  In  question;  and  (2)  by  alleging 
affirmatively  "that  on  or  about  the  1st  day 
of  November,  1907,  in  the  Circuit  Court  of 
the  United  States,  Ninth  arcult,  District 
of  Montana,  there  was  an  action  pending  be- 
tween Sara  Donsetb,  plaintiff,  and  the  Butte 
Electric  Railway  Company,  a  corporation, 
and  August  Rundblad,  defendants;  that  the 
said  Sara  Dunsetb,  plaintiff  therein,  Is  the 
same  Sara  Dunsetb,  the  plaintiff  herein,  who 
has  brought  this  suit;  that  the  Butte  Eleo 
trie  Railway  Company,  the  defendant  there- 
in named,  Is  the  same  Butte  Electric  Rail- 
way Company  that  Is  made  defendant  in 
this  suit;  that  the  plaintiff  In  and  by  the 
complaint  therein,  claimed  damages  for  per- 
sonal injuries  upon  the  same  cause  of  ac- 
tion as  herein  set  forth  In  the  complaint  filed 
in  this  cause;  that  the  injuries  alleged  to 
have  been  suffered  by  the  plaintiff  therein, 
are  the  same  as  the  injuries  alleged  to  have 
been  suffered  by  the  plaintiff  In  this  cause; 
and  the  facts  alleged  In  said  complaint  there- 
in are  the  same  as  those  alleged  herein,  and 
the  same  cause  of  action  was  relied  upon  as 
a  ground  of  recovery  therein  as  that  set 
forth  in  the  complaint  herein ;  that  an  an- 
swer to  said  complaint  was  duly  filed  by  the 
said  defendant  Butte  Electric  Railway  Com- 
pany therein;  that  the  replication  thereto 
was  filed  by  the  plaintiff,  and  the  said  cause 
of  action,  being  at  issue,  came  on  for  trial 
in  said  United  States  Circuit  Court  for  the 
Ninth  Clrcnlt,  District  of  Montana,  on  or 
about  the  Ist  day  of  November,  1907,  before 
the  court  and  a  Jury  of  twelve  persons,  dxily 
impaneled  and  sworn  to  try  the  Issues  In 
isald  cause;  that  thereupon  witnesses  on  be- 
half of  the  plaintiff  were  sworn  and  testi- 
fied, witnesses  were  sworn  and  testified  on 
behalf  of  the  defendant,  and  witnesses  were 
sworn  and  testified  In  rebuttal;  and  the 
evidence  being  closed,  and  each  party  then 
and  there  announcing  in  open  court  that  It 
bad  no  further  testimony  to  offer  in  said 
cause,  the  Jury  were  Instructed  by  the  court, 
and  thereupon  returned  Into  court  their  ver- 
dict in  favor  of  the  defendant  Butte  Elec- 
tric Railway  Company  and  against  the  plain- 
tiff; and  thereafter  Judgment  upon  the  mer- 
its was  duly  given  and  made  In  favor  of  the 
defendant  Butte  Electric  Railway.  Company 
and  against  the  plaintiff,  which  said  Judg- 
ment so  given  and  made  was  upon  the  mer- 
its, and  not  otherwise,  and  Is  as  follows,  to 
wit:  '(Title  of  Court  and  Cause.)  Judgment 
The  above-entitled  cause  coming  on  regular- 
ly to  be  heard,  the  respective  parties  being 
present  in  court,  represented  by  their  coun- 
sel, and  announcing  themselves  ready  for 
trial,  the  said  action  was  dismissed,  on  mo- 
tion of  the  plaintiff,  against  the  defendant 
August  Rundblad;  whereupon  a  Jury  of 
twelve  good  and  lawful  men  was  impaneled 
to  hear  and  try  said  cause,  and  evidence 
was  submitted  upon  the  part  of  the  plaln- 
tlS  and  the  defendant,  and  at  the  time  when 


an  of  the  evidence  In  the  case  had  been  sub- 
mitted by  the  respective  parties  to  said  ac- 
tion, on  motion  of  counsel  for  defendant,  the 
court,  having  under  consideration  all  of  the 
evidence  Introduced  In  said  action,  and  be- 
ing fully  Informed  In  the  premises,  ordered 
and  directed  that  a  verdict  should  be  ren- 
dered In  favor  of  said  defendant  and  against 
the  plaintiff  herein:  Now,  therefore,  in  con- 
sideration of  the  premises,  and  of  said  ver- 
dict, it  Is  ordered,  adjudged  and  decreed  that 
the  plaintiff  herein  take  nothing  by  her  said 
action,  and  that  the  defendant  Butte  E3ec- 
trlc  Railway  Company  go  hence  without 
day,  and  that  said  defendant  Butte  Electric 
Railway  Company  have  Judgement  tor  its 
costs  and  disbursements  herein  expended/ 
That  by  virtue  of  said  Judgment,  and  by 
reason  of  the  proceedings  hereinbefore  set 
forth,  the  cause  of  action  sued  upon  by  the 
plaintiff  herein  has  been  fully  determined 
and  adjudicated  by  the  Judgment  upon  the 
merits  hereinbefore  set  forth,  and  the  plain- 
tiff has  no  further  right  to  proceed  in  this 
case  upon  the  same  cause  of  action,  tried  and 
determined  upon  the  merits  in  the  former 
case." 

Plaintiff's  repllcatl<ni  to  the  affirmative  al- 
legations Just  quoted  Is  as  follows:  "Admits 
that  on  or  about  the  1st  day  of  November, 
1007,  In  the  Circuit  Court  of  the  United 
States,  Ninth  Clrcalt,  District  of  Montana, 
there  was  an  action  i>endlng  between  Sara 
Dunseth,  plaintiff,  and  Butte  Electric  Ball- 
way  Company,  a  corporation,  and  August 
Rundblad,  defendants;  that  the  said  Sara 
Dunseth,  plaintiff  therein,  is  the  same  Sara. 
Dunseth,  the  plaintiff  herein,  who  has  brought 
this  suit;  that  the  Butte  Electric  Railway 
Company,  the  defendant  therein  named.  Is 
the  same  Butte  Electric  Railway  Company 
that  Is  made  defendant  In  this  suit;  that 
the  plaintiff  In  and  by  the  complaint  there- 
in, claimed  damages  for  personal  injuries 
upon  the  same  cause  of  action  as  herein  set 
forth  in  the  complaint  filed  in  this  cause; 
that  the  injuries  alleged  to  have  been  suf- 
fered by  the  plaintiff  therein  are  the  same 
as  the  injuries  alleged  to  have  been  suffered 
by  the  plaintiff  in  this  cause;  and  the  facts 
alleged  In  said  complaint  therein  are  the 
same  as  those  alleged  herein,  and  the  same 
cause  of  action  is  relied  upon  as  a  ground  of 
recovery  therdn  as  that  set  forth  in  the  com- 
plaint herein;  that  an  answer  to  said  com- 
plaint was  duly  filed  by  the  defendant  Butte 
Electric  Railway  Company  therein;  that  the 
replication  thereto  was  filed  by  the  plaintiff; 
and  the  said  cause  being  at  Issue,  came  on 
for  trial  »  •  •  before  the  court  and  Jmy 
of  .twelve  persons,  duly  Impaneled  and  sworn 
to  try  the  Issues  In  said  cause;  that  there- 
upon witnesses'  were  sworn  and  testified  on 
behalf  of  the  plaintiff,  vrltnesses  were  sworn 
and  testified  on  behalf  of  the  defsidant,  and 
witnesses  were  sworn  and  testified  in  rebuU 
tal;  that  the  following  Judgment  was  given 


Digitized  by 


Google 


Mont) 


DUN8ETH  T.  BUTTB  BLEOTBIO  RY.  00. 


and  mad«  (setting  fortb  a  copy  of  the  same 
Judgment  pleaded  In  the  answers).  Denies, 
on  Information  and  belief,  each  and  every 
otber  allegation  In  said  further  and  separate 
answer  contained." 

We  have  quoted  the  replication  thus  at 
length,  for  the  reason  that  It  appears  to  have 
been  drafted  with  a  view  of  Inviting  a  mo- 
tion for  judgment  on  the  pleadings,  and  thus 
clearly  presenting  the  question  of  law  in- 
volved. It  will  be  observed  that  the  only  de- 
nial in  the  replication  Is  on  information  and 
belief,  and  relates  to  the  allegation  In  the 
answer  that  the  Judgment  of  the  federal 
court  was  upon  the  merits.  A  motion  for 
Judgment  on  the  pleadings  was  duly  made 
by  the  Butte  Electric  Railway  Company. 
This  motion  was  denied,  the  cause  was  tried, 
and  a  verdict  returned  In  favor  of  the  plain- 
tiff and  against  that  defendant  on  April  3, 
1909,  for  the  sum  of  $5,000.  Judgment  was 
entered  on  the  verdict,  a  new  trial  denied, 
and  the  defendant  company  has  appealed. 
The  verdict  is  silent  as  to  the  Individual  de- 
fendants, making  no  reference  to  either  of 
them;  neither  are  they  referred  to  In  the 
Judgment  The  record  In  cause  No.  2,791, 
which  was  argued  and  submitted  with  this 
appeal,  discloses  the  fact  that  on  June  25, 
1909,  plaintiffs  counsel  moved  the  court 
for  an  order  dismissing  the  action  as  to 
the  defendants  McConkey  and  Lang,  and 
on  July  31,  1909,  over  objection  of  the  de- 
fendant Butte  Electric  Railway  Company, 
the  order  was  made.  Several  questions  are 
discussed  in  the  briefs  of  counsel,  but  the 
fnndamental  one  Is  whether  the  Judgment 
entered  In  the  United  States  court  was  a 
fudgment  upon  the  merits,  and  therefore  a 
bar  to  the  present  action.  A  solntlon  of  that 
question  renders  a  consideration  of  others 
onnecessary,  and  for  the  purpose  of  arriving 
it  It  we  shall  assume  that  the  issue  is  prop- 
srly  presented  by  the  replication. 

It  Is  contended  by  the  appellant's  counsel 
that  a  Judgment  on  a  directed  verdict  Is  al- 
ways and  necessarily  a  Judgment  upon  the 
oaerlts.  The  following  cases  are  thought  to 
sustain  the  position:  Briggs  v.  Waldron,  83 
M.  T.  582;  Burnett  v.  State,  62  N.  J.  Law, 
510,  41  Atl.  719;  Andrews  v.  School  District, 
\5  Minn.  70,  27  N.  W.  303.  We,  however,  are 
lot  Inclined  to  go  so  far  In  our  ruling;  but 
ire  rather  of  opinion  that  a  Judgment  on  a 
Ilrected  verdict  may  or  may  not  be  a  Judg- 
nent  upon  the  merits,  dependent  upon  the 
luestlon  decided  by  the  court  and  the  scope 
>f  the  ruling.  It  is  not  necessary  that  a  ques- 
:lon  of  fact  should  actually  have  been  decld- 
!d.  In  order  to  constitute  a  thing  adjudicated 
>etween  the  parties.  If  it  be  true,  as  appar- 
mtly  indicated  by  the  pleadings  In  this  case, 
:bat  the  cause  came  on  for  trial  In  the  dls- 
rlct  court  of  Silver  Bow  county  upon  exact- 
y  the  same  state  of  the  pleadings  as  had  pre- 
flously  been  presented  to  the  federal  court 
ben,  whatever  technical  question  of  pleading 


may  have  been  decided  by  the  latter  court  be- 
came a  thing  adjudicated  so  far  as  the  stale 
court  was  concerned,  and,  as  the  point  decid- 
ed disposed  of  the  entire  case,  then  the  en- 
tire case  became  res  Judicata  upon  that  state 
of  the  pleadings.  If  the  plaintiff  was  dissatis- 
fied with  the  ruling  of  the  federal  court  It 
was  her  privilege  to  appeal.  She  had  not  the 
right  however,  to  make  the  same  record  In 
the  'State  court  and  ask  that  court  In  effect 
to  reverse  the  ruling  of  the  federal  court.  A 
litigant  has  no  right  as  against  the  same  ad- 
versary, to  have  a  question,  either  of  law  or 
fact  relating  to  the  same  cause  of  action, 
twice  adjudicated,  in  the  same  court  or  an- 
other court  of  like  jurisdiction,  unless  a  re- 
examination of  the  question  has  been  regular- 
ly ordered.  See  Kleinschmldt  v.  Blnzel,  14 
Mont  31,  35  Pac.  400,  43  Am.  St  Rep.  C04; 
Agnew  V.  McElroy,  10  Smedes  &  M.  (Miss.) 
552,  48  Am.  Dec.  772.  And  an  erroneous  rul- 
ing Is  just  as  conclusive  as  a  correct  one.  If 
allowed  to  become  final. 

But  we  have  no  difficulty  in  arriving  at  the 
conclusion,  from  a  mere  inspection  of  the 
Judgment  of  the  federal  court,  in  the  light  of 
admissions  In  the  pleadings,  that  the  question 
determined  was  that  npon  the  facts  In  the 
case,  the  defendant  as  a  matter  of  law  was 
entitled  to  a  final  decision  in  its  favor.  The 
admissions  In. the  pleadings,  supplemented  by 
a  copy  of  the  judgment  of  the  federal  court, 
supply  all  of  the  information  that  could  be 
derived  from  an  inspection  of  the  Judgment 
roll.  Section  6717,  Rev.  Codes,  declares:  "A 
final  Judgment  dismissing  the  complaint  ei- 
ther before  or  after  trial,  does  not  prevent  a 
new  action  for  the  same  cause  of  action,  un-* 
less  it  expressly  declares,  or  it  appears  by 
the  judgment  roll,  that  It  is  rendered  upon 
its  merits."  This  Judgment  does  not  express^ 
ly  declare  that  it  was  rendered  upon  the  mer- 
its. Neither  does  It  In  terms  dismiss  the  com- 
plaint Considerable  confusion  has  arisen  be- 
cause of  the  fact  that  the  expresslou  "upon 
the  merits"  has  often  been  loosely  or  thought- 
lessly employed.  Black  says:  "We  must  not 
lose  sight  of  the  fact  that  a  judgment  al- 
though not  upon  the  merits,  and  therefore  not 
conclusive  in  respect  to  the  very  cause  of  ac- 
tion, may  still  be  final  as  to  the  precise  point 
upon  which  the  determination  was  based."  2 
Black  on  Judgments,  g  693.  There  is  a  wide 
distinction  between  the  merits  of  the  whole 
controversy,  and  the  merits  of  some  particu- 
lar question.  As  an  Illustration:  A  Judgment 
rendered  on  a  demurrer  may  or  may  not  be  a 
Judgment  on  the  merits,  depending  npon  the 
circumstances  of  each  case.  Glass  v.  Basin 
&  Bay  State  Min.  Co.,  35  Mont  567,  90  Pao. 
753.  And  so  with  a  judgment  of  Involuntary 
nonsuit  Ordway  v.  B.  &  M.  Railroad,  69  N, 
H.  429,  45  Atl.  243.  There  are  many  authori- 
ties in  conflict  with  the  case  last  cited,  but  we 
think  the'  reasoning  of  the  New  Hampshire 
court  Is  unanswerable.  A  judgment  against 
the  plaintiff  on  the  merits.  In  the  broadest 
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sense  of  the  expression,  determines  that  be 
has  no  cause  of  action  against  the  defendant 
In  a  more  restricted  sense  the  words  are 
sometimes  used  to  indicate  that  he  cannot  re- 
cover In  the  particular  form  of  action.  See 
Glass  T.  Basin  &  Bay  State  Mln.  Co.,  supra. 
In  the  first  instance  he  is  permanently  out  of 
court ;  In  the  second,  he  may  restate  his  case 
so  as  to  disclose  the  c^use  of  action  that  he 
has.  But  he  cannot  claim  a  right  In  that  ac- 
tion to  have  the  precise  question,  theretofore 
decided  against  him,  again  determined  by  the 
court,  unless  a  re-examinatlon  has  been  regu- 
larly ordered.  Be  may,  however,  as  was 
pointed  out  by  Mr.  Justice  Holloway,  In  Glass 
V.  Basin  &  Bay  State  Mln.  Co.,  supra,  supple- 
ment his  original  pleading  by  additional  alle- 
gations which  complete  the  statement  of  a 
good  cause  of  action.  B\)r  the  purposes  of 
this  appeal  we  shall  treat  the  expression  "up- 
on the  merits"  as  though  it  were  employed  in 
Its  broadest  sense. 

There  is  nothing  in  the  pleadings  or  upon 
the  face  of  the  Judgment  to  Indicate  that  it 
was  rendered  because  of  a  mere  defect  of 
form;  or  because  of  any  technical  omission 
in  the  plaintitTs  pleadings ;  or  on  account  of 
variance  between  pleadings  and  proof.  And 
the  suggestion  naturally  occurs,  If  such  had 
been  the  case,  why  the  fact  was  not  set  forth 
in  the  replication,  at  the  time  when  the  plain- 
tiff, with  so  great  particularity  of  detail,  was 
narrating  what  did  actually  take  place  In  the 
federal  court,  in  contradiction  of  the  allega- 
tion of  the  defendant  that  the  cause  was  there 
decided  upon  its  merits.  Instead  of  doing  so, 
she  denied,  on  Information  and  belief,  that 
the  the  same  was  so  decided,  when  she  must 
have  known  what  actually  took  place. 

Under  the  practice  in  vogue  in  this  state 
now  and  at  the  time  of  the  trial  In  the  federal 
court  (see  section  6761,  Rev.  Codes)  the  judge 
may  direct  the  Jury  to  render  a  verdict  in 
favor  of  the  party  entitled  thereto,  where  up- 
on the  trial  of  an  issue  by  such  Jury,  the  case 
presents  only  questions  of  law.  It  was  inti- 
mated by  this  court  In  McKay  ▼.  Montana 
Union  Ry.  Co.,  13  Mont  15,  31  Pac.  999, 
Creek  v.  McManus,  13  Mont  152,  32  Pac.  675, 
and  Cummlugs  v.  Helena  &  L.  S.  &  R.  Co.,  26 
Mont  434,  68  Pac.  852,  that  the  action  of  the 
court  In  directing  a  verdict  Is,  In  effect  the 
same  as  granting  a  nonsuit.  This  statement 
is  true  Bo  far  as  It  goes ;  that  is  to  say,  di- 
recting a  verdict  may  have  the  same  efTect 
as  granting  a  nonsuit  But  the  two  modes  of 
procedure  differ  In  principle.  A  motion  for 
a  directed  verdict  may  reach  a  situation 
which  could  not  be  reached  by  a  motion  for 
a  nonsuit  For  Instance:  The  plaintiff  may 
be  able  to  establish-  a  prima  facie  case ;  the 
defendant  offers  in  bar  affirmative  matter 
which  the  plaintiff  is  unable  to  contradict  or 
disprove.  A  motion  for  a  directed  verdict  is 
properly  Interposed  in  such  case,  and  this  we 
believe  to  be  the  usual  and  ordinary  practice. 
A  motion  for  a  directed  verdict  is  sometimes 


made  after  the  close  of  the  evidence,  in  order 
to  again  raise  the  same  X)olnt  involved  in  the 
motion  for  a  nonsuit  and  sustained,  the  court 
having  changed  its  mind  in  the  meantime.  In 
such  case  the  motion  serves  the  same  purpose 
aa  a  motion  for  a  nonsuit  But  the  practice 
is  not  technically  proper.  It  will  be  observed 
that  section  6761,  Rev.  Codes,  supra,  permits 
a  directed  verdict  when  the  case  presents  only 
questions  of  law.  This  section  In  nowise  en- 
larges the  powers  of  the  court  as  applied  to 
the  facts.  Ball  v.  Gussenhoven,  29  Mont  321, 
74  Pac.  871. 

It  is  contended  by  the  appellant  that  the 
federal  courts  have  greater  latitude  in  deal- 
ing with  the  weight  of  the  evidence  than 
have  the  state  courts,  and  this  is  perhaps 
true.  See  Sloss  I.  &  S.  Co.  v.  South  Carolina 
&  G.  R.  Co.,  85  Fed.  133,  29  C.  C.  A.  50; 
Hodges  Y.  Kimball,  104  Fed.  745,  44  C.  G.  A. 
193;  Turnbull  v.  Ross,  141  Fed.  649,  72  C. 
C.  A.  609.  But  the  difference  In  procedure, 
■while  it  may  serve  to  emphasize  counsel's 
argument  does  not  affect  the  merits  of  the 
question  w^  are  considering.  A  determina- 
tion by  a  court  that,  upon  all  the  facts  in 
the  case,  the  plaintiff  is  not,  as  a  matter  of 
law,  entitled  to  recover,  is  Just  as  binding 
and  conclusive  upon  him  as  a  determination 
by  the  court  or  Jury  that  his  witnesses  are 
not  entitled  to  credit,  and  that  he  ought  not 
to  recover  for  that  reason.  In  its  ultimate 
effect  we  can  see  no  difference  in  principle 
between  a  directed  verdict  and  one  not  dl- 
rested.  It  is  only  when  the  vital,  deciding 
facts  stand  proven,  and  undisputed  In  ef-. 
feet  as  well  as  in  terms,  that  the  court  may 
direct  a  verdict  Another  way  to  reach  the 
same  result  Is  for  the  court  to  tell  the  jury 
that  if  they  find  the  facts  as  so  proven 
(which  they  necessarily  must),  then  their  ver- 
dict should  be  for  plaintiff  or  defendant  as 
the  case  may  be.  But  such  verdict  no  more 
determines  the  cause  on  the  merits  than 
does  a  verdict  dictated  by  the  court  The  re- 
sult in  principle  is  exactly  the  same.  It  ex- 
presses the  Judgment  of  the  court  and  not 
that  of  the  Jury.  So  that  it  is  not  necessary 
In  this  case  to  predicate  our  decision,  in  any 
degree,  upon  any-  difference  in  practice  or 
procedure  between  the  federal  courts  and 
the  state  courts.  The  Circuit  Courts  of  the 
United  States  are  courts  of  general  Juris- 
diction, corresponding  In  authority,  in  a  gen- 
eral way  and  In  their  wider  spheres,  -with  the 
district  courts  of  this  state.  Full  faith  and 
credit  must  be  given  to  their  records  and 
proceedings.   2  Black  on  Judgments,  §  938. 

It  appears  from  the  admissions  in  the 
pleadings  and  from  the  Judgment  pleaded 
that  the  cause  was  at  Issue  in  the  United 
States  court;  that  an  issue  of  fact  necessi- 
tating the  presence  of  a  Jury,  was  ready  for 
trial;  that,  after  the  Jury  was  impaneled, 
evidence  was  submitted  by  both  parties— 
that  is  to  say,  the  plaintiff  produced  evidence 
tending  to  establish  the  facts  set  forth  in 
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her  complaint  (It  Is  so  admitted  In  the  plead- 
ings), and  evidence  was  ofTered  on  the  part 
ot  the  defendant.    The  presumption  Is  that 
the  plaintiff's  evid«ice  as  to  how  the  accident 
occurred  was  a  truthful  narration  of  the 
facts,  and  differed  in  no  substahtial  respect 
from  that  which  she  must  offer  In  the  district 
court    It  is  significant  that  witnesses  were 
sworn  and  testiSed  In  rebuttal,  showing  that 
every  opportunity  was  given  and  accepted  to 
bring  out  all  of  the  facts.     Indeed,  each 
party  announced,  as  is  customary  under  such 
circumstances,  that  It  had  no  further  evi- 
dence to  offer.     Thereupon  the  defendant 
moved  for  a  directed  verdict,  and  we  will  as- 
sume, for  the  benefit  of  the  plaintiff,  not- 
withstanding the  fact  that  the  cause  was  be- 
ing tried  in  a  federal  tribunal,  that  the  court 
did  not  consider  the  weight  of  the  evidence, 
but  that  the  ground  of  the  motion  was  that, 
as  a  matter  of  law,  the  defendant  was  en- 
titled to  a  verdict     Thereupon  the  court, 
"having  under  consideration  all  of  the  evi- 
dence introduced  In  said  action  and  being 
fully  informed  in  the  premises,"  directed  the 
jury  to  render  a  verdict  for  the  defendant. 
It  seems  to  us  that  the  conclusion  is  inevita- 
ble^  from  the  language  employed,  that  the 
court,  applying  the  law  to  the  facts,  decided 
that,  upon  those  facts,  the  plaintiff  had  no 
cause  of  action  against  the  defendant    We 
do  not  see  bow  the  matter  could  be  made 
plainer  or  how  It  can  be  claimed.  In  view  of 
the  express  declaration  of  the  federal  judge 
that  he  had  the  evidence  under  consideration 
in  granting  the  motion,  that  the  result  was 
reached  on  account  of  some  defect  or  omis- 
sion In  the  pleadings.    It  Is  argued  that,  for 
aught  that  is  shown  by  the  record,  the  court 
may  have  determined  that  there  was  a  fatal 
▼Uriance  between  the  pleading^  and  proof 
and  iiave  granted  the  naotlon  for  that  reason. 
There  is  not  any  suggestion  to  that  effect 
In  the  judgment;  and  it  Is  admitted  in  the 
replication  that  the  same  cause  of  action  was 
relied  upon  as  a  ground  of  recovery,  and  that 
the  facts  alleged  in  the  complaint  were  the 
same  as  those  alleged  In  the  state  court   The 
individual  defendant  Rundblad  was  dismiss- 
ed from  the  case  before  the  jury  was  im- 
paneled; so  that  it  is  not  to  be  supposed  that 
his  having  been  joined  as  a  party  was  the 
reason  for  directing  a  verdict ;  the  only  rea- 
sonable conclusion,  judging  from  the  state  of 
the  record,  is  that  the  cause  went  to  trial 
against  the  corporation  defendant  solely  on 
the  ground  that  it  was  liable  upon  the  prin- 
ciple expressed  by  the  maxim  respondeat  su- 
perior.    Such  Is  the  gravamen  of  the  com- 
plaint In  this  case,  admitted  to  be  the  same 
in  its  statement  of  facts  as  the  complaint  in 
the  former  action.    The  identity  of  the  serv- 
ant who  caused  the  car  to  be  "jerlced"  is  of 
no  Importance,  so  far  as  the  liability  of  the 
railvrny  company  is  concerned.    But  the  most 
Bi^niflcant  fact  as  shown  by  the  judgment 


pleaded,  is  that  the  federal  court  did  not 
confine  itself  to  a  determination  that  the 
plaintiff's  complaint  should  be  dismissed,  but 
went  further  and  adjudged  that,  in  view  of 
the  facts,  the  defendant  was  entitled  to  a 
verdict  against  the  plaintiff.  It  was  an  an- 
cient principle  of  the  common,  as  well  as  the 
Roman,  law,  that  there  should  be  a  speedy 
and  final  determination  of  litigation. 

We  conclude,  therefore,  that  the  appellant's 
motion  for  judgment  upon  the  pleadings 
should  have  been  granted.  The  judgment  ap- 
pealed from  and  the  order  denying  a  new 
trial  are  therefore  reversed,  and  the  cause' 
is  remanded  to  the  district  court  of  Silver 
Bow  county,  with  directions  to  enter  a  judg- 
ment in  favor  of  the  appellant 

Reversed  and  remanded. 

BRANTLY,  O.  J.,  and  HOLLOWAY,  J., 
concur. 


(41  Mont.  M) 
ARCHTER  et  al.  v.  CHICAGO,  M.  ft  ST.  P. 
RY.  CO.  OF  MONTANA. 

(Supreme  Court  of  Montana.     April  2,  IM^O.) 

1.  Licenses  (J  58*)  —  Liceksis  as  to  Real 
Peopbktt  -^  CoNOTBDcnoN  OF  Dak  and 
Ditch— Revocation. 

A  parol  license  to  construct  a  dam  and 
an  irrigation  ditch  on  one's  land,  though  acted 
on.  Is  revocable  at  the  pleasure  of  the  licensor 
at  any  time  before  a  prescriptive  right  is  ac- 
quired; the  doctrines  of  implied  grant  and  es- 
toppel not  obtaining,  though  the  dam  site  and 
the  right  of  way  for  the  ditch  could  have  1>een 
acquired  by  condenmation. 

[Eld.    Note.— For   other   cases,    see    Lilcenses, 
Cent  Dig.  H  120,  121 ;  Dec.  Dig.  t  8&*] 

2.  liicxNSES  (S  60*)— License  as  to  Rial  IDb- 
TATE— Revocation— Notice. 

A   licensee  having  no  removable   property 
on  the  land,  no  notice  of  revocation  is  necessary. 
[Ed.    Note.— For   other   cases,    see    Liicensea, 
Cent.  Dig.  {  123;  Dec.  Dig.  S  60.*] 

3.  Licenses  (§  62*)— License  as  to  Rbai,  Es- 
tate—Revocation. 

A  license  to  construct  a  dam  and  an  ir^ 
rigation  ditch  Is  revoked  by  the  licensor  grant- 
ing a  railroad  right  of  way  across  the  land,  to 
the  extent  that  the  license  is  interfered  with 
by  the  construction  of  the  railroad  as  author- 
ized by  the  grant 

[Bd.    Note. — For   other   cases,    see    Licenses, 
Cient.  Dig.  I  125;    Dec.  Dig.  i  62.*] 

4.  Appeal  and  E^rrob  (§  837*)— Review  of 
Evidence. 

Though  defendant  in  order  to  have  t)een 
entitled  to  raise  the  question  of  the  nature  of 
plaintiETs  right  shoald  have  pleaded  it.  yet  its 
evidence  touching  such  right,  having  been  ad- 
mitted without  objection,  will  l>e  given  the  same 
consideraticoi  on  appeal  as  thongh  it  was  fully 
warranted  by  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3275;   Dea  Dig.  {  837.*] 

Appeal  from  District  Court  Yellowstone 
County;    Sydney  Fox,  Judge. 


•For  othar  ca*aa  see  same  toplo  and  secUoa  NUUBBR  In  Dm.  *  Am.  Diga.  1907  to  data,  It  Beportar  Indexo* 
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Action  by  T.  F.  Archer  and  others  against 
the  Chicago,  Milwaukee  &  St  Paul  Railway 
Company  of  Montana.  From  an  order  grant- 
ing defendant  a  new  trial,  plaintiffs  appeal. 

Affirmed. 

The  following  Is  the  map  referred  to  in  the 
opinion: 


section  27,  township  9  N.,  range  28  E.,  part  in 
Fergus  county  and  part  in  Yellowstone  coun- 
ty. At  the  time  the  dam  and  ditch  were 
constructed,  that  land  was,  and  continuously 
since  has  been,  owned  and  possessed  by 
George  Bachman,  except  such  of  it  as  was 
conveyed  to  the  defendant  railway  company. 
In  1906,  when  the  Chicago,  Milwaukee  &  St 


W.  H.  Johnston  and  Wm.  Wallace,  Jr.,  for 
appellants.    Gunn  &  Rasch,  for  respondent 

HOLLOW  AT,  J.  The  map  herewith  pre- 
sented will  serve  to  Illustrate  the  facts  ap- 
pearing on  this  appeal.  In  1899  Kreichbanm, 
Cartwrlght,  Glle,  and  Bethke  constructed  the 
dam  °  across  the  Musselshell  river  at  the 
point  shown  on  the  map,  and  likewise  con- 
structed a  ditch  tapping  the  east  bank  of  the 
river  immediately  above  the  dam,  for  the 
purpose  of  conveying  water  for  irrigating 
their  lands  lying  farther  down  the  river. 
Krelchbaum  succeeded  to  the  interest  of 
OUe,  Davis  to  the  Interest  of  Bethke,  and 
Davis,  Archer,  and  Cooley,  each  also  acquir- 
ed certain  Interests  from  Krelchbaum.  From 
1809  to  the  present  time  the  dam  and  ditch 
have  been  used  continuously  by  the  plaintiffs 
during  every  Irrigation  season,  except  as 
hereinafter  mentioned.  For  convenience  the 
dam  and  ditch  are  marked  on  the  map  "Arch- 
er Dam  and  Ditch."  The  dam,  the  head  of 
the  ditch,  the  point  where  the  line  of  railway 
crosses  the  original  channel,  at  the  Initial 
letter  "M,"  and  all  the  territory  at  and  to 
the  left  of  these  points  and  below  the  north 
line  of  the  right  of  way,  is  on  the  S.  £2.  %  of 


Paul  Railway  Company  came  to  constmct  Ha 
line  of  road  through  this  state.  It  purchased 
by  deed  from  Bachman  a  strip  of  land  for 
right  of  way  purposes,  100  feet  in  width,  and, 
at  the  point  Illustrated  by  the  map,  an  addi- 
tional strip  200  feet  wide,  for  the  purpose  of 
changing  the  channel  of  the  Musselshell  riv- 
er. The  deed  from  Bachman  and  wife  to  the 
railway  company.  In  addition  to  conveying 
these  strips  of  land,  particularly  authorizes 
the  company  to  change  the  channel  of  the 
river  at  this  point,  and  releases  it  from  any 
and  all  claims  for  damages  on  account  of 
such  change.  The  deed  requires  the  compa- 
ny to  make  some  practical  arrangement  for 
taking  water  for  irrigation  purposes  across 
the  right  of  way,  requires  the  company  to 
make  one  grade  crossing,  and.  If  it  could 
be  done  in  a  practical  manner,  to  make  an 
underground  passageway  for  stock  at  a 
slough.  The  location  of  this  slough  is  not 
fixed  either  in  the  deed  or  by  the  evidence. 
Upon  one  of  the  maps  used  upon  the  trial  the 
location  of  a  slough  Is  Indicated  some  dis- 
tance west  of  the  points  mentioned  above, 
and  doubtless  this  is  the  slough  to  which  ref- 
erence la  made  In  the  deed.  After  making 
certain  provisions  for  the  use  of  snow  fences 
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by  the  railway  company,  the  deed  continues: 
"And  said  parties  of  the  first  part  [Bachman 
and  wife],  for  themselves  and  for  their  heirs 
and  assigns,  covenant  and  agree  that  said 
grant  Is  upon  no  other  consideration  than 
that  named  herein;   that  neither  said  party 
of  the  second  part  [railway  .company]  nor 
its  agents  hare  made  any  agreement,  prom- 
ise, or  condition,  verbal  or  written,  for  or 
relating  to  any  crossing,  passageway,  or  oth- 
er privilege  over,  across,  or  under  said  rail- 
way; and  that  the  right  thereto  shall  be  only 
that  conferred  by  statute,  or  by  an  Instru- 
ment In  writing  under  the  corporate  seal  of 
the  party  of  the  second  part   And  said  party 
of  the  first  part  hereby  releases  all  damages 
and  claims  thereto  to  all  Its  other  lands  by 
reason  of  the  location,  construction,  and  oper- 
ation of  a  railway  over  and  upon  said  prem- 
ises, hereby  conveyed."    Having  secured  this 
conveyance,  the  railway  company  excavated 
a  new  channel  for  the  Musselshell  river,  as 
Indicated  on  the  map,  and  then  constructed 
a  solid  grade  embankment,  about  seven  feet 
high,  across  the  old  channel  at  the  point  "M," 
and  across  the  low  land  Immediately  adja- 
cent thereto.    The  company  also  constructed 
an  Irrigation  ditch,  marked  on  the  map  "Rail- 
road Ditch,"  tapping  the  west  bank  of  the 
river  some  distance  above  plalntlffB'  dam, 
and  thence  running  In  a  northerly  direction, 
■ubstantlally  parallel  with,  and  but  a  short 
distance  from,  the  west  bank  of  the  river,  to 
the  railway  grade  and  passing  through  the 
grade  by  means  of  a  box  flume.     Prior  to 
June,  1908k  the  location  of  the  west  bank  of 
the  river  is  represented  on  the  map  by  the 
dotted  line  between  points   "A"  and   "B." 
Parallel  with,  and  a  short  distance  from,  the 
west  bank  of  the  river  as  it  was  before  the 
channel   was  changed,  was   a  considerable 
area  of  land  lower  than  the  bank  of  the  riv- 
er  Itself,   indicated  on  the   map   as   "Low 
Land."     During  the  period   of  high  water, 
which  occurred  every  spring,  the  water  which 
overflowed  the  west  bank  of  the  river  would 
flow  over  this  low  land  and  return  to  the 
main  channel  some  distance  below.   After  the 
railway  company  constructed  Its  grade  across 
the  low  land  and  across  the  old  channel,  the 
water  was  confined  between  this  solid  em- 
bankment and  the  bluff  on  the  east  and  south 
sides  of  the  new  channel.    During  the  high- 
water  season  in  the  early  part  of  June,  1908, 
the  west  bank  of  the  river  at  the  dam  and 
above  and  below  it  for  some  distance  was 
overflowed,    the   embankment    between    the 
west  bank  and  the  railroad  ditch  completely 
cut  out  down  to  the  level  of  the  river  bed, 
tbe  west  bank  of  the  river  given  the  new  po- 
Bltion  Indicated  on  the  map,  and  the  plain- 
tiffs'  dam  left  as  an  obstruction  to  little 
more  than  one-half  of  this  new  channel,  and 
-wholly  useless  as  a  means  of  raising  the  wa- 
ter In  the  river  so  that  it  would  floiir  through 
the   Archer  ditch.     In   order  to   repair  the 
damage.  It  was  necessary   for  plaintiffs  to 


extend  tbe  dam  westward  to  the  new  bank 
a  distance  of  about  90  feet  (the  new  por- 
tion of  the  dam  is  indicated  on  the  map  as 
the  "Extension"),  and  this  was  done  at  a  nec- 
essary expense  of  $1,727.23.  Plaintiffs  there- 
upon brought  this  action  against  the  railway 
company  to  recover  that  amount.  There  is 
also  a  second  cause  of  action  set  forth  in  the 
complaint  for  damage^  caused  to  the  Arch- 
er ditch  some  distance  below  the  dam;  but 
from  the  fact  that  the  amount  of  the  verdict 
is  exactly  the  amount  claimed  in  the  first 
cause  of  action  it  seems  reasonably  certain 
that  the  Jury  disregarded  the  second  cause 
of  action  altogether.  Tbe  briefs  of  counsel 
deal  with  the  first  cause  of  action;  and 
hereafter,  in  speaking  of  the  pleadings,  it 
will  be  understood  that  reference  Is  made  to 
the  issues  arising  upon  the  first  cause  of  ac- 
tion only. 

The  wrongful  acts  of  the  railway  company 
which  are  said  to  have  caused  the  injury  to 
plaintiffs'  dam  are  (a)  constructing  the  solid 
grade  embankment  over  and  across  the  old 
channel  and  the  low  land,  thereby  prevent- 
ing the  flood  waters  from  spreading  over  the 
low  lands  as  they  had  theretofore  done;  and 
(b)  constructing  the  railroad  ditch  so  close 
to  the  west  bank  of  the  river,  and  falling  to 
place  in  the  ditch,  at  the  point  where  it  taps 
the  river,  a  headgate  to  control  the  amount 
of  water  diverted  by  the  ditcb.  It  is  said 
that  because  of  these  alleged  wrongful  acts 
the  west  bank  of  the  river  was  washed  away 
from  the  west  end  of  the  dam,  resulting  in 
the  Injury  to  plaintiffs,  for  which  comi)ensa- 
tlon  is  demanded.  The  cause,  being  at  issue, 
was  tried  to  the  court  sitting  with  a  Jury. 
At  the  conclusion  of  the  evidence,  counsel 
for  defendant  railway  company  moved  the  . 
court  for  a  directed  verdict  for  defendant, 
upon  tbe  ground  that  the  dam  and  head  of 
the  Archer  ditch  were  shovnt  to  have  been 
constructed  and  maintained  by  the  plaintiffs'  , 
upon  the  land  of  Bachman  under  a  mere  pa- 
rol license,  which  had  been  revoked  by  the 
deed  from  Bachman  and  wife  to  the  railway 
company.  This  motion  was  denied,  the  cause 
submitted  to  the  Jury,  and  a  verdict  return- 
ed In  favor  of  the  plaintiffs  for  the  amount 
claimed  in  the  flrst  cause  of  action.  The  de- 
fendant moved  for  a  new  trial,  and  this  mo- 
tion was  granted  In  an  order  in  which  the 
court  gives  the  reason  for  its  ruling.  The 
reason  is  the  same  as  that  specified  as  the 
ground  of  defendant's  motion  for  a  directed 
verdict.  From  the  order  granting  a  new 
trial  the  plaintiffs  appealed.  Two  questions 
are  presented  for  solution:  (1)  Did  the  right 
of  plaintiffs  to  the  use  of  Bachman's  land 
for  their  dam  and  the  head  of  their  ditch 
rest  merely  in  parol  license,  revocable  at 
tbe  will  of  Bachman;  and  (2),  if  the  right 
amounted  only  to  such  license,  was  It  re- 
voked by  the  deed  from  Bachman  and  wife 
to  the  railway  company? 

1.  When  the  Archer  dam  and  ditch  were 
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constracted  on  Bachman's  land,  there  was 
not  any  agreement  made  between  the  par- 
ties. Bachman's  consent  was  not  asked;  but 
be  knew  of  plaintiffs'  operations,  made  no 
objections,  and  gaye  tbem  permission  to  take 
from  his  adjacent  land  brush,  rock,  and 
earth  for  the  construction  of  the  dam.  Un- 
der these  circumstances,  it  Is  urged  by  ap- 
pellants that  Bachman  lost  bis  right  to  main- 
tain against  the  plaliftlffs  either  trespass  or 
ejectment,  and  that  his  only  right,  if  any, 
was  a  right  to  maintain  an  action  for  dam- 
ages. If  the  only  claim  which  Bachman 
could  assert  against  the  plaintiffs  was  one 
for  damages,  then  we  agree  with  counsel 
for  plaintiffs  that  such  right  was  personal 
to  Bachman,  and  did  not  pass  to  his  grantee, 
the  raUway  company,  by  virtue  of  the  deed. 
But  the  extent  of  Bachman's  right  depends 
upon  the  character  of  plaintiffs'  interest  at 
the  dam  and  head  of  the  ditch.  It  cannot 
be  questioned  that  at  its  inception  the  right 
of  plaintiffs  was  merely  a  license  resting  in 
parol,  a  license  not  coupled  with  an  interest, 
and  for  which  there  was  not  any  considera- 
tion whatever  paid.  There  are  two  classes 
of  cases  sustaining  appellants'  contention. 
The  first  proceeds  upon  the  theory  that  when 
the  licensee  expends  large  sums  of  money  in 
making  the  Improvement,  and  such  expendi- 
ture is  made  without  opposition  by  the  li- 
censor, the  license  becomes  executed  and  ir- 
reTocable;  that,  in  fact,  what  was  in  Its  in- 
ception a  license  becomes  in  reality  a  grant 
Typical  of  this  class  of  cases  Is  Berlck  t. 
Kern,  14  Serg.  A  E.  (Pa.)  267,  16  Am.  Dec. 
497,  decided  In  1826.  The  other  class  pro- 
ceeds upon  the  theory  of  estoppel  in  pais; 
that,  by  standing  by  without  making  objec- 
tion and  permitting  the  Improvement  to  be 
made  and  large  sums  of  money  to  be  ex- 
pended, the  landowner  is  estopped  to  main- 
tain ejectment  or  to  have  an  Injunction.  A 
leading  case  of  this  character  is  Goodln  v. 
Cincinnati  &  White  Water  C.  Co.,  18  Ohio 
St  169,  98  Am.  Dec.  95,  decided  in  186a  By 
the  second  class  it  is  held  that  the  landown- 
er's only  remedy  is  an  action  for  damages 
for  the  injury  to  his  property.  The  doctrine 
of  the  Pennsylvania  court  has  been  adopted 
in  some  other  states.  In  Roberts  v.  Northern 
Pacific  R.  Co.,  158  U.  S.  1,  15  Sup.  Gt  756, 
89  L.  Ed.  873,  decided  in  1895,  the  doctrine 
announced  by  the  second  class  of  cases  is  as- 
serted, though  the  decision  of  the  Ohio  court 
is  not  mentioned.  The  Roberts  Case  has 
been  followed  in  New  York  City  v.  Pine,  185 
n.  3.  93,  22  Sup.  Ct  592,  46  U  Ed.  820,  and 
in  United  States  v.  Lynah,  188  U.  S.  445,  23 
Sup.  Ct  349,  47  Ia  Ed.  539,  and  by  some  state 
and  other  courts.  That  the  doctrine  of  each 
of  these  classes  of  cases  was  well  recognized 
long  prior  to  1898  is  sufficiently  evidenced 
by  the  many  decisions  upon  the  subject  ex- 
tant at  that  time.  In  Great  Falls  Water- 
ivorks  Co.  V.  Great  Northern  Ry.  Co.  et  al., 
21  Mont  487,  64  Pac.  963.  decided  in  ISyS, 


the  same  contentions  were  made  tbat  are 
now  urged  upon  our  attention.  Particular 
emphasis  is  laid  by  appellants  upon  the  fact 
that  while  the  Roberts  Case  above  was  de- 
cided more  than  three  years  prior  to  the 
Great  Falls  Case,  it  was  not  called  to  the 
attention  of  this  court  and  we  are  now  ask- 
ed to  reconsider  the  questions  decided.  But 
while  It  is  true  that  the  case  of  Roberts  v. 
Railroad  Company  was  not  considered  by 
this  court  the  principle  of  that  case  received 
very  thorough  attention,  and  the  Pennsyl- 
vania and  Ohio  cases  above,  and  many  oth- 
ers supporting  the  doctrine  announced  in 
each  of  tbem,  were  relied  upon  by  the  water- 
works company,  and  considered  by  this  court 
It  was  then  recognized  that  the  authorities 
are  in  conflict  upon  the  subject  but  after  a 
painstaking  review,  this  court  announced  Its 
conclusion  as  follows:  "Now,  the  sequence 
of  the  rule  that  an  easement  can  only  be  cre- 
ated by  deed  is  that  a  license  which  merely 
renders  lawful  an  entry  which  otherwise 
would  be  unlawful  cannot  except  by  pre^ 
scrlption — ^wbich  is  equivalent  to  a  deed — 
become  an  absolute  right  in  property  with- 
out practically  doing  away  with  tbe  statute 
of  frauds,  and  completely  -  overturning  the 
common-law  rule,  as  pointed  out  by  Baron 
Alderson  in  Wood  v.  Leadbitter,  13  M.  &  W. 
838,  16  Eng.  Ruling  Caa.  49.  Browne,  Stat- 
ute of  Frauds,  §  29.  An  extended  examina- 
tion of  cases  bearing  upon  the  doctrine  of 
tbe  revocabllity  of  parol  licenses  has  im- 
pressed upon  UB  tbe  belief  tbat  the  sound, 
the  logical,  as  well  as  tbe  safe,  reasoning, 
sustains  the  rule  tbat  a  parol  license  of  tbe 
character  of  tbe  one  under  consideration  is 
always  revocable  at  the  pleasure  of  tbe  licen- 
sor, so  far  as  any  further  enjoyment  of  tbe 
privilege  extended  goes.  Freeman's  note  to 
Lawrence  v.  Springer,  31  Am.  St  Rep.  715. 
Modern  text-writers,  deducing  principles 
from  the  more  recent  opinions  of  the  courts, 
have  taken  this  view  of  tbe  subject;'  and  to 
give  that  security  to  titles  so  essentially  im- 
portant in  affording  protection  against  flaws, 
and  burdens  not  imposed  by  writing,  but 
resting  upon  verbal  permissions  or  agree- 
ments, it  Is  well  settled  tbat  tbe  doctrine  of 
estoppel  is  inapplicable,  'inasmuch  as  tbe 
licensee  is  bound  to  know  that  bis  license 
was  revocable,  and  that  in  incurring  expense 
he  acted  at  bis  own  risk  and  peril.' "  The 
principle  of  the  Great  Falls  Case  was  again 
asserted  by  this  court  in  Prentice  v.  McKay, 
38  Mont  114,  98  Pac.  1081;  and  now.  after 
further  consideration,  we  are  thoroughly  con- 
vinced of  the  correctness  of  this  court's  deci- 
sion in  each  of  tbe  two  cases  cited  above. 
As  a  further  ground  of  argument  in  favor 
of  invoking  against  Bachman  tbe  doctrine  of 
estoppel  in  pais,  it  Is  urged  by  appellants 
that  under  the  Constitution  and  laws  of  this 
state,  they  could  have  acquired  their  dam 
site  and  the  right  of  way  for  their  ditch  by 
condemnation  proceedings;    but   tbat   ques- 
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tlon  was  likewise  considered  In  the  Great 
Falls  Case.  "We  are  unable  to  see  wherein 
the  fact  adds  anything  to  the  character  of 
plaintiffs'  right  They  were  upon  Ba'ehman's 
land  under  a  mere  parol  license  or  they  own- 
ed a  servitude  upon  bis  land.  As  was  ob- 
served In  the  beginning,  at  Its  Initiation 
plaintiffs'  right  rested  merely  In  a  parol  li- 
cense, and  under  the  authority  of  this  court, 
In  the  cases  cited  above,  that  right  was  not 
nngmented  by  anything  done  by  the  parties 
thereafter,  so  far  as  this  record  discloses. 
The  authorities  supporting  the  decision  in 
the  Great  Falls  Case  are  collected  at  length 
In  25  Cyc.  648. 

2.  Having  reached  the  conclusion  that  the 
right  of  plaintiffs  upon  Bachman's  land  rest- 
ed in  a  mere  parol  license,  revocable  at  the 
will  of  the  licensor,  we  are  brought  to  a  con- 
sideration of  the  second  question,  viz.:    Was 
that  license  revoked  by  Bachman?     "A  li- 
cense may  be  revoked  by  obstructing  the  land 
licensed  to  be  used,  but  an  appropriation  of 
the  land  to  any  use  Inconsistent  with  the  en- 
joyment of  the  license  works  a  revocation." 
25  Cyc.  651 ;  Prentice  v.  McKay,  above.    And 
again:    "Where   the   licensee   has    movable 
property  on  the  premises,  he  should  be  given 
reasonable  notice  of  a  revocation  of  the  li- 
cense and  an  opportunity  to  remove  it.    But, 
where  the  termination  of  the  license  necessi- 
tates no  removal  of  property,  no  notice  is 
necessary."     25  Cyc.  652.     These  plaintiffs 
did  not  have  any  removable  property  ui)on 
Bachman's  land,  and  notice  of  revocation  was 
therefore  not  necessary.    Under  the  grant  in 
the  deed  from  Bachman  and  wife  to  the  rail- 
way company,  the  company  was  authorized 
(a)  to  change  the  channel  of  Musselshell  riv- 
er;   (b)  to  construct  Its  grade  embankment 
along  the  right  of  way  over  the  old  river 
channel  and  across  the  low  land  adjacent; 
and  (c)  to  construct  the  railroad  ditch.    There 
Ti-as  not  any  limitation  imposed  as  to  the  man- 
ner of  the  use  of  the  lands  granted,  except 
that  the  railway  company  .was  to  provide 
Koiue  practical  method  for  conveying  water 
for   Irrigation  purposes  across  its  right  of 
-way,  and,  in  the  absence  of  any  evidence  to 
the  contrary,  we  must  assume  that  the  rail- 
road ditch  with  its  flume  fully  met  that  re- 
quirement to  the  satisfaction  of  Bachman, 
for  whose  benefit  It  was  imposed.    The  right 
of  the  company  to  construct  the  ditch  in  the 
manner  in  which  it  was  constructed  cannot 
be  questioned.    It  was  excavated  upon  Bach- 
man's land,  with  Bachman's  consent,  and  of 
itself  tb.e  ditch  did  not  interfere  In  any  man- 
ner with  whatever  right  the  plaintiffs  had. 
Furthermore,  the  provision  of  the  deed  for 
:Iie  construction  of  this  ditch  leaves  It  dis- 
cretionary with  the  railway  company  to  con- 
;truct  it  in  any  manner,  at  least  in  any  man- 
ler  satisfactory  to  Bachman,  and,  so  far  as 
bis  record  goes,  the  ditch  as  constructed  ap- 
>ears  to  have  met  Bachman's  approval.    The 
leed   also  required  the  company  to  make  a 
rade  crossing ;  but  that  would  not  affect  this 


case  In  any  particular,  and  the  evidence  does 
not  disclose  whether  It  was  or  was  not  made. 
There  Is  also  the  requirement  that  the  com- 
pany should  construct  an  underground  pas- 
sageway for  live  8to<&  at  the  slough,  if  It 
could  be  done  in  a  practical  manner,  but  we 
are  not  Informed  by  this  record  Whether  that 
requirement  was  or  was  not  fulfilled ;  in  fact, 
the  location  of  the  slough  Is  not  Identified. 
Neither  Is  there  anything  to  Indicate  that,  if 
such  passageway  was  not  constructed.  It  was 
practical  to  provide  for  It 

It  is  plain  from  this  record  that  plaintiffs' 
injury  arose  as  the  natural  consequence  of 
the  Ixullding  and  maintenance  of  the  solid 
grade  embankment  across  the  old  channel  at 
the  initial  letter  "M"  and  over  the  low  land 
immediately  adjacent  thereto.  Such  build- 
ing and  maintenance  of  the  grade  is  not  at 
all  Inconsistent  with  the  grant  contained  In 
the  deed,  and  In  thus  building  the  railway 
company  was  apparently  proceeding  In  a  man- 
ner best  calculated  to  secure  the  safety  of 
the  traffic  which  would  be  moved  over  the 
road,  as  It  was  its  duty  to  do.  State  v.  Dis- 
trict Court,  34  Mont  535,  88  Pac.  44,  115  Am. 
St  Rep.  540.  Furthermore,  .the  deed  does 
provide:  "That  neither  said  party  of  the  sec- 
ond part  [railway  company]  nor  its  agents 
have  made  any  agi-eement,  promise,  or  condi- 
tion, verbal  or  written,  for  or  relating  to  any 
crossing,  passageway,  or  other  privilege  over, 
across,  or  under  said  railway ;  and  that  the 
right  thereto  shall  be  only  that  conferred  by 
statute,  or  by  an  Instrument  in  writing  under 
the  corporate  seal  of  the  party  of  the  second 
part"  This  is  in  effect  a  direct  grant  to  the 
railway  company  to  construct  a  solid  grade 
embankment,  except  for  the  box  flume  and 
the  underground  passageway  for  live  stock; 
and  we  must  therefore  assume  that  the  rail- 
way company  carried  Into  execution  the  plan 
in  contemplation  by  both  parties  to  the  deed 
at  the  time  of  Its  execution.  Now,  if  the  con- 
struction and  maintenance  of  the  railroad 
grade  as  it  was  built  and  maintained  in  the 
ordinary  course  of  events  so  far  interfered 
with  the  right  of  plaintiffs  to  maintain  their 
dam  and  the  head  of  ttielr  ditch  as  that  dam- 
age would  naturally  result  therefrom,  then  it 
must  follow  that,  since  the  parties  to  the  deed 
contemplated  the  use  of  the  right  of  way  as 
It  was  actually  used,  both  Bachman  and  the 
railway  company  intended  that  any  further 
use  by  the  i)lalntlff8  of  their  dam  and  ditch 
would  be  wholly  at  their  own  risk.  Any  in- 
Jury  which  might  result  would  be  compre- 
hended by  the  terms  "damnum  absque  in- 
juria." That  the  injury  to  plaintiffs  was  the 
natural  result  of  the  use  to  which  the  railway 
company  put  the  right  of  way  is  demonstrat- 
ed by  this  record.  It  Is  perfectly  apparent 
that  a  like  injury  every  year  during  the  high- 
water  period  can  only  be  effectually  avoided 
by  substituting  trestlework  for  the  solid  em- 
bankment across  the  old  channel  and  the  low 
land ;  and  there  is  not  anything  in  the  rec- 
ord to  Justify  a  court  in  imposing  that  bur- 
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den  upon  tbe  company,  particularly  In  view 
of  tbe  grant  contained  in  the  deed,  even  as- 
suming that  the  trestlework  would  be  equal- 
ly safe  and  as  well  adapted  to  the  company's 
use. 

There  Is  a  suggestion  in  appellants'  brief 
that.  In  order  to  raise  the  question  of  tbe 
character  of  plalntlfts'  right,  the  defendant 
should  hare  pleaded  It ;  but  it  Is  a  sufficient 
answer  here  to  say  that  the  evidence  touching 
such  right  was  admitted  without  objection 
and  will  be  given  the  same  consideration  on 
appeal  as  though  it  was  fully  warranted  by 
the  pleadings.  Capital  Lumber  Co.  t.  Bartb, 
33  Mont.  94,  81  Pac.  994 ;  O'Brien  v.  Corra- 
Rock  Island  Mln.  Co.,  40  Mont  — ,  105  Taa 
724. 

The  trial  court  held  "that  the  plaintiCb 
were  mere  licensees  in  the  construction  of 
tbe  ditcb  and  dam  in  question;  that  their 
license  was  revocable;  that  tbe  conveyance 
from  Bacbman  to  the  defendant  was  a  revoca- 
tion of  such  license ;  that,  therefore,  defend- 
ant cannot  be  held  for  damages  In  this  action ; 
and  that  its  motion  for  a  directed  verdict  on 
the  above  grounds  should  have  been  granted." 
We  agree  with  this  view  so  far  as  It  relates 
to  the  first  cause  of  action,  and,  since  that 
cause  of  action  is  now  finally  disposed  of, 
judgment  in  favor  of  the  defendant  thereon 
should  be  entered. 

The  order  granting  a  new  trial  is  affirmed. 

Affirmed. 

BRANTLT,  a  J.,  and  SMITH,  J.,  concur. 


(41  Mont.  72) 

MURPHY  et  al.  v.  COOPER. 
(Supreme  Court  of  Montana.     April  2,  1910.) 
1.  Appeal   and   Ebbob   (J   1002*)— Rbvmw— 

VBR  D ICT— OON  CLUSI VBNESS. 

Where  there  is  a  substantial  conflict  in 
the  testimony,  the  verdict  will  not  be  disturbed 
on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3935 ;  Dec.  Dig.  S  1002.*] 

2.  Evidence  ({  96*)  —  Bubdbn  of  Pboof  — 

countebclaiu. 

An  owner  of  land  who,  in  a  suit  for  serv- 
ices in  cutting  timber  thereon,  seta  up  a  coun- 
terclaim for  the  amount  he  paid  to  the  rovern- 
ment  for  trespass  committed  by  the  employe  in 
cutting  timber  on  government  land,  has  the 
burden  of  proving  the  counterclaim. 

[Ed.   Note.— For   other   cases,    see    Evidence, 
Cent.  IMg.  S  120;    Dec.  Kg.  {  96.  •] 

8.  Ix>08  AJtD  LoooiNO  ({  8*)— GtrmNO  Tdi- 
BKB— Contracts— Action— BviDENci. 

In  an  action  for  services  in  cutting  timber 
on  the  land  of  defendant,  evidence  held  to  show 
fhnt  plaintiff,  who  was  ordered  to  confine  his 
operations  to  the  land  of  defendant,  trespassed 
ou  tlie  land  of  the  government,  end  that  de- 
fendant paid  damages  to  tbe  government  there- 
for. 

[T.<i.    Note— For   other   cases,   see   Logs   and 
Xjog^ing.  I)pc.  Dig.  I  8.*1 


4.  Apfbal  aud  Ebbob  (f  830*)  —  Bsviiw  — 

Matters  Considered. 

The  court  on  appeal  will  confine  itself 
strictly  to  the  case  presented  to  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Extor,  Cent  Dig.  I  3279;    Dec.  Dig.  |  830.*1 

On  Motion  for  Rehearing. 

5.  Appeai,  and  EIbbob  ({  8S2*)— Rehbabiho — 
Review— Questions  Raised  Considered. 

The  question  of  the  sufficiency  of  the  coun- 
terclaim cannot  be  raised  for  the  first  time  on 
the  motion  for  rehearing. 

['EH.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3221 ;   Dec.  Dig.  {  832.*] 

Appeal  from  District  Court  Gallatin  Coun- 
ty;   W.  R.  C.  Stewart  Judge. 

Action  by  J.  T.  Murphy  and  another,  co- 
partners, doing  business  under  tbe  firm  nams 
and  style  of  Murphy  ft  Ryan,  against  WaltO' 
Cooper.  From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed  and  remanded. 

George  T.  Patten,  for  appellant  Georg* 
D.  Pease,  for  respondents. 

SMITH,  J.  This  is  an  appeal  from  a  Judg- 
ment in  favor  of  tbe  plaintiffs  and  from  an 
order  of  tbe  district  court  of  Gallatin  county, 
overruling  tbe  defendant's  motion  for  a  new 
trial. 

The  action  was  brought  to  recover  tbe  sum 
of  $2,235.40  as  a  balance  alleged  to  be  due 
on  an  account  for  work,  labor,  and  services 
performed  by  plaintiffs  in  cutting,  hauling, 
and  delivering  railroad  ties  and  other  tim- 
ber, in  Bear  Canyon,  Gallatin  county,  tor 
tbe  defendant  between  November  1,  1905,  and 
August  1,  1908.  The  answer  admits  the  al- 
legations of  the  complaint  and  that  tbe 
amount  claimed  by  the  plaintiffs  is  due  them ; 
but  it  is  asserted  that  the  sum  of  $1,872.30 
should  be  deducted  therefrom  by  way  of 
counterclaim.  For  such  counterclaim  de- 
fendant alleges  that  on  or  about  September 
24,  1006,  the  parties  entered  into  an  oral 
contract  by  the  terms  of  which  plaintiffs 
were  to  cut  for  him  all  tbe  railroad  tlea 
which  could  be  made  from  tbe  timber  on 
certain  lands  belonging  to  him  in  sectio.ns  161 
17,  20,  and  28,  township  3  south,  range  T 
east  Bear  Canyon,  in  Gallatin  county,  for 
which  he  was  to  pay  them  30  cents  for  No. 
1  ties,  18  cents  for  No.  2  ties,  and  6\i  cents 
per  stick  for  lath  timber,  to  be  made  from 
the  tops  of  tbe  tie  timber;  that  pursuant 
thereto  plaintiffs  cut  a  large  quantity  of 
timber  between  September  24,  1906,  and 
April  1,  1908,  and,  while  so  engaged,  tha 
plaintiffs  willfully  and  negligently,  in  tbe 
course  of  such  cutting,  entered  upon  certain 
lands  belonging  to  tbe  United  States,  In  sec- 
tions 8,  9,  17,  21,  and  28,  in  the  same  town- 
ship and  range,  and  there  cut  In  trespass, 
certain  timber,  for  which  the  defendant  was 
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compelled  to,  and  did.  pay  to  the  federal 
gorernment  the  sum  of  $1,250.10;  that  they 
left  upon  the  ground  certain  brush,  slashings, 
and  refuse;  that  the  defendant  has  been 
compelled  to  give  to  the  government  of  the 
United  States  a  bond  in  the  sum  of  $800,  as 
a  guaranty  that  he  will  clear  ap  such  brush. 
Blashings,  and  refuse;  that  the  same  wllJ 
cost  him  about  $120.20;  that,  further,  by 
reason  of  said  trespass  he  was  required  to 
and  did  expend  the  sum  of  $500  for  surveys 
In  re-establishing  his  lines,  and  In  settling 
such  trespass.  He  further  alleges  that  be 
notified  the  plaintiffs  of  the  claims  made  by 
the  officers  of  the  United  States  on  account 
of  such  trespass,  and  of  the  fact  that  he 
would  be  compelled  to  pay  the  same,  and  that 
he  would  charge  the  amounts  thereof  to  them 
and  deduct  them  from  the  sum  due  them  un- 
der the  contract,  to  which  they  assented. 
In  their  replication  plaintiffs  admit  that  they 
entered  into  the  coutraot,  but  they  allege 
that  according  to  Its  terms  the  ties  and  timber 
were  to  be  cut  by  them  on  lands  designated 
by  defendant ;  that  no  particular  lands  were 
designated  by  him  at  the  time  the  agreement 
was  entered  into,  but  it  was  understood  and 
agreed  that  the  defendant  was  to  survey  and 
designate  on  the  ground  the  lands  from 
which  the  timber  was  to  be  cut,  from  time  to 
time,  as  plaintiffs  were  ready  to  cut  the  same. 
They  deny  that  they  cut  any  timber  from 
government  lands,  but  allege  that.  If  they  did 
so,  it  was  on  account  of  the  fact  that  sudi 
timber  was  designated  by  defendant  They 
deny  any  knowledge  or  Information  'sufficient 
to  form  a  belief  as  to  whether  tl>e  defendant 
has  been  compelled  to  pay  any  moneys  to  the 
United  States  government,  and  they  deny  pos- 
itively that  they  ever  assented  to  any  settle- 
ment between  defendant  and  the  United 
States,  or  that  any  amount  should  be  charged 
to  them.  The  cause  was  tried  to  the  court 
sitting  with  a  Jury.  ▲  general  verdict  was 
returned  In  favor  of  the  plaintiffs  for  the 
full  amount  claimed  by  them,  upon  which 
rerdict  judgment  was  entered. 

It  is  contended:  (1)  That  the  court  erred 
te  admitting  and  rejecting  certain  testimony ; 
and  (2)  that  the  evidence  is  insufficient  to 
Justify  the  verdict  There  are  35  specifica- 
tions and  assignments  of  error  found  in  ap- 
pellant's brief,  but  they  have  all  been  group- 
ed under  the  two  general  contentions  noted 
above.  We  shall  first  consider  the  second 
assignment  and  will  remark.  In  passing,  that 
this  was  peculiarly  a  case  wherein  special 
flndinga  would  have  greatly  simpllfled  the 
work  of  the  district  court,  as  well  as  of  this 
court  and  would  have  removed  a  certain  ele- 
ment of  uncertainty  which  has  occasioned 
some  embarrassment  and  much  extra  re- 
search and  consideration  of  the  testimony 
found  In  the  record. 

Walter  Cooper  testified  that  the  contract 
was  made  In  his  private  office  between  him- 
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self  and  Murphy ;  that  In  the  course  of  tba 
conversation  Murphy  said  that  he  was  per- 
fectly familiar  with  the  lines  of  defendant's 
lands ;  that  they  had  a  blueprint  and  a  com- 
pass; that  Murphy  was  told  they  must  ad- 
here to  the  lines  of  defendant's  land,  be- 
cause the  price  was  such  that  he  could  not 
afford  to'  pay  a  man  to  direct  them,  where- 
upon Murphy  said  tliat  they  were  old  tie- 
makers,  and  as  such  were  familiar  with  the 
compass  and  with  running  lines,  and  were 
perfectly  able  to  look  after  that  part  of  It; 
that  It  was  understood  they  were  to  cut  from 
defendant's  lands ;  that  he  told  Murphy  that 
If  they  could  not  keep  within  the  lines,  he 
would  not  enter  into  the  agreement  because 
there  was  "nothing  In  it"  Be  also  testified 
that,  when  the  government  officials  called 
his  attention  to  the  fact  that  timber  had  been 
cut  In  trespass,  he  had  several  conversations 
with  plaintiffs,  told  them  where  the  trea- 
passes  complained  of  were  alleged  to  have 
been  committed,  and  they  said  they  had  cut 
the  timber  there.  He  said:  "I  told  them 
this  would  have  to  be  paid  for,  and  I  told 
them  I  was  In  a  position  where  I  had  no 
option  in  the  matter.  I  told  them  I  must 
pay,  as  having  received  this  property  with- 
out having  knowledge  of  its  having  beoi 
taken  from  government  lands.  They  did  not 
have  very  much  to  say  about  It  They 
did  not  object  Th^  said  they  supposed  It 
had  to  be  paid  for,  •  •  ♦  A  portion  of 
this  material  that  the  government  alleged 
had  been  cut  In  trespass  was  yet  in  the  tim- 
ber and  had  not  been  delivered.  •  •  • 
They  asked  me  to  see  Mr.  Conkling,  who  had 
control  of  the  forest  operations,  and  see  if 
he  wouldn't  let  them  deliver  the  balance  of 
the  timber  so  that  they  could  get  the  benefit 
of  the  hauling.  This  I  did,  and  Mr.  Conk- 
ling said  it  was  all  right  for  them  to  go  and 
deliver  the  timber  on  the  flume.  We  said 
we  would  charge  them  whatever  we  had  to 
pay  the  government'  less  the  hauling.  This 
agreement  seemed  to  be  satisfactory  to  them. 
We  have  paid  the  government  the  amounts 
claimed  by  it  for  those  different  trespasses. 
*  *  *  I  made  a  memorandum  at  the  time 
of  the  contract  with  Murphy,  as  follows: 
'Bozeman,  Sept  24,  1906.  Made  contract 
with  Murphy  &  Ryan  to-day  to  make  and 
deliver  on  my  flume  all  railroad  ties  that 
can  be  made  from  timber  found  on  my  land, 
situated  In  sections  18,  17,  20  &  28,  as  shown 
by  blueprint  of  same  In  3  S.  7  B.  Bear  Can- 
yon, for  which  I  agree  to  pay  80c  each  for 
No.  1  ties  and  18c  for  No.  2  ties;  for  lath 
timber  made  from  tops  S^c  per  stick,  for 
sticlu  4Mi  In.  to  8  In.  In  diameter  at  top  and 
8  ft  long,  delivered  on  flume,  and  received 
and  Inspected  from  time  to  time  as  delivered. 
Agreement  with  Jack  Murphy,  Walter  Coop- 
er.'   Says  no  ties  on  17." 

George   Bramble   testified:   "Murphy   said 
to  me,  'We  got  over  the  lines— cut  timber 
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over  the  lines.'  I  says,  'Aren't  you  afraid  to 
go  In  there  and  making  trouble  of  It?'  He 
says,  'No,  It  will  only  cause  the  old  man 
(meaning  Cooper)  to  pay  stumpage.'  I  says, 
'The  timber  Isn't  very  good,  Is  it?'  He  says, 
'Xes,  the  timber  Is  fine.'"  Murphy  denied 
having  8u<di  conversation. 

J.  W.  Freeman,  United  States  district  at- 
torney, testified  that  he  had  compelled  Coop- 
er to  pay  for  the  timber  cut  In  trespass. 

H.  W.  Trask  testified  that  he  yvas  book- 
keeper and  confidential  man  for  Mr.  Cooper. 
He  said:  "I  had  charge  of  the  business  in 
Bear  Canyon.  I  was  able  to  go  once  or  twice 
a  month  and  look  over  the  various  work 
personally.  I  had  been  assured  at  all  times 
by  both  Murphy  and  Ryan  that  they  knew 
where  Mr.  Cooper's  lines  were  and  had  run 
them.  •  •  ♦  They  had  given  me  to  under- 
stand that  they  had  better  knowledge  than 
anybody  else.  The  question  of  the  locality 
of  their  cutting  with  reference  to  their  gen- 
eral work  was  discussed  frequently.  ♦  •  ♦ 
I  have  had  conversations  with  them  as  to 
what  timber  was  comprehended  under  the 
contract,  to  the  effect  that  they  were  to  cut 
strictly  within  the  lines  of  Mr.  Cooper's  lines, 
•  ♦  ♦  and  I  have  asked  both  Murphy  and 
Ryan  as  to  whether  or  not  they  were  cutting 
within  Mr.  Cooper's  lines,  and  they  both  as- 
sured me  they  were.  They  had  a  blueprint 
or  map  of  Mr.  Cooper's  lands  and  also  a 
standard  make  of  surveyor's  compass.  I  saw 
one  of  their  men  making  ties  off  of  Mr.  Coop- 
er's land,  and  they  told  me  they  would  move 
him  off  right  away.  Neither  of  the  plaintiffs 
at  any  time  made  any  objection  to  a  settle- 
ment of  those  trespasses;  nor  did  they  at 
any  time  make  any  dispute  or  deny  their 
commission  of  the  trespasses." 

David  T.  Conkling  testified  s  '^  am  in 
charge  of  the  Gallatin  Forest  I  had  a  con- 
versation with  Ryan,  and  be  told  me  they 
cut  so  much  stuff  from. government  land  be- 
cause they  were  looking  for  the  best  timber 
they  could  find.  In  the  conversation  that  I 
had  with  them  neither  of  the  plaintiffs 
ever  made  any  denial  of  the  fact  that  they 
had  committed  these  trespasses,  •••  al- 
though 'I  never  had  a  positive  admission 
from  them  that  thriy  did  the  cutting.  It  was 
a  generally  understood  fact,  and  no  denials 
were  made  by  them.  •  •  *  I  asked  Mur- 
phy if  he  was  furnished  a  blueprint,  and  he 
told  me  he  had  one.  *  ♦  •  The  lines  re- 
ferred to  were  Imaginary  lines  and  were 
hard  to  find." 

John  T.  Murphy,  one  of  the  plaintiffs,  gave 
the  following  version  of  what  took  place  be- 
tween himself  and  Mr.  Cooper  at  the  time 
the  contract  was  ni.ide:  "I  told  Mr.  Cooper 
I  had  been  up  In  Bear  Canyon,  what  I  saw, 
and  we  discussed  prices,  and  finally  he  told 
me  to  go  ahead  and  go  to  work  In  that  coun- 
try, and  he  also  promised  me  the  timber  on 
section  21.    I  insisted  on  that  timber,  and  he 


agreed  to  keep,  it  for  me,  'because  tbere  was 
timber  on  that  section  bandy  to  the  flume. 
We  were  to  cut  In  cull  timber.  •  *  •  No 
memorandum  was  made  by  Mr.  Cooper  or 
anybody  at  that  time.  I  didn't  tell  blm.we 
were  familiar  with  his  lands.  I  told  him  I 
knew  where  I  had  been  working  for  five 
years  up  to  that  date.  I  had  worked  there 
for  him  before  on  this  same  cull  timber,  ex- 
cept In  section  28.  I  wasn't  familiar  with 
the  lines  with  reference  to  this  oall  timber. 
He  didn't  furnish  me  with  any  blu^rint  or 
compass  at  tbat  time.  There  was  a  blue- 
print left  with  my  wife  at  camp,  but  I  did- 
n't know  when  It  was  left  there.  Mr.  Coop- 
er didn't  tell  me  that  if  we  couldn't  cut 
within  the  lines  he  didn't  want  ns  to  «nit  at 
all.  There  were  no  lines  up  there  blazed  ont 
that  we  could  go  by.  We  never  admitted  to 
Mr.  Cooper  that  he  could  charge  any  sum 
against  us  for  any  alleged  trespass.  I  nevw 
at  any  tinie  consented  that  those  charges  be 
made  against  me  and  Mr.  Ryan.  The  first 
time  I  came  to  town  I  told  Mr.  Cooper  I  did- 
n't think  I  ought  to  pay  a  cent  and  didn't 
know  I  had  to  pay.  •  •  •  It  was  agreed 
we  were  to  cut  on  28,  also  on  21.  As  to 
whether  it  was  my  understanding  that  our 
cutting  was  to  be  confined  to  21  and  28,  I 
win  say  it  was  to  be  there  and  in  other  pla- 
ces where  we  could  find  timber.  He  wanted 
us  to  clean  21  and  28  up  that  winter,  and 
afterwards  other  places  we  could  find  tim- 
ber. We  could  work  and  clean  that  upper 
country  up  that  winter.  Q.  And  so  the 
agreement  was  that  you  could  work  wher- 
ever you  found  timber,  and  the  agreement 
was  that  yon  could  cut  on  21  and  28  and 
other  places  after  you  finished  that?  A.  No, 
we  were  to  cut —  Q.  What  did  he  say  with 
reference  to  that  with  regard  to  other  tim- 
ber? A.  There  was  no  contract  at  all.  Q, 
So  the  contract  was  simply  to  cut  tictber  on 
21  and  27  [28]?  A.  Those  were  the  places 
mentioned.  Q.  And  that  was  the  extent  of 
the  contract,  was  it?  A.  We  had  men  work- 
ing at  the  time,  and  he  didn't  say  what  to  do 
with  them,  and  I  told  him  we  would  move 
them  up  as  soon  as  we  could.  Q.  Yon  had 
a  contract  on  September  24,  1906?  A.  Yes, 
sir.  Q.  "What  was  said  at  that  time?  A. 
Nothing,  only  I  was  to  get  the  price  for  ties. 

fl.  I  am  asking  you  as  to  the  place.  Was 
here  any  agreement  that  you  were  to  cut 
{elsewhere  than  on  sections  21  and  28,  at  that 
lime?  A.  I  don't  know  as  there  was.  Q. 
^Vill  you  say  there  was  not?  A.  No,  I  won't 
bay.  I  won't  say  that  I  remember  whether 
there  was  or  not  Q.  You  remember  the 
agreement  you  had  at  that  time?  A.  I  know 
the  prices.  Q.  Was  tbat  all  you  were  con- 
cerned in?  A.  I  know  I  was  to  work  on  28, 
and  I  was  to  have  21.  Q.  I  am  asking  yon 
as  to  the  agreement  A.  I  told  Mr.  Cooper 
anless  I  could  have  this  timber  on  21 1  did- 
n't want  any.    Q.  We  have  disposed  of  21. 
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Tou  said  the  contract  was  yon  were  to  cnt 
on  21  and  28.    A.  And  I  was  to  build  a  camp 
on  28.     Q.  So  far  as  yon  can  recall,  there 
was  no  other  agreement  with  reference  to 
cutting  timber  besides  on  sections  21  and 
28  at  that  time?    A.  There  may  iutve  been. 
Q.  Ton  say  there  was  or  was  not?    A.  I  don't 
say  either  way.    Q.  You  have  no  recollection 
of  anything  of  that  kind?    A.  Not  positive. 
That  is  all  I  can  tell  with  reference  to  the 
contract  at  that  time' as  to  the  places  where 
the  timber  was  to  be  cut    •    *    *    1  don't 
remember  anything  said  by  him  about  cut- 
ting within  the  lines  at  that  time.    •    •     • 
He  didn't  tell  me  he  had  had  previous  trouble 
with  trespass  matters.    I  believe  he  also  said 
he  wanted  us  to  be  careful  and  keep  within 
the  lines.    •     •     •    Nothing  was  said  with 
reference  to  our  keeping  in  the  lines,  but  I 
think  he  said  he  had  had  trouble  on  the  West 
Gallatin.     As  to  whether  he  warned  me  to 
keep  within  the  lines  and  avoid  trespass,  I 
will  say  that  I  told  him  that  I  knew  the 
lines.    I  knew  where  the  lines  were  on  one 
comer.   I  supposed  I  knew  where  the  ground 
was,  but  not  where  the  lines  were.    As  to 
how  I  knew  where  the  lines  were,  I  will  say 
that  it  was  because  I  worked  for  him  on  the 
same  {ground  for  four  or  five  years.    I  kept 
within  the  lines  of  the  slashings.     I  didn't 
go  beyond  where  other  people  were  working, 
and  that  was  the  theory  I  was  going  on  with 
Mr.  Trask  and  Mr.  Cooper,  and  on  28  my 
knowledge  of  Mr.  Cooper's  lands  1  had  none, 
and  in  that  proposition  to  Bdr.  Cooper  or  Mr. 
Trask  I  bad  none  until  after  the  survey 
made  by  Mr.  Bobertson.    I  never  said  to  Mr. 
Cooper  or  Mr.  Trask  that  I  knew  where  the 
lines  were.    •     •    •    I  think  It  Is  true  that 
these  trespasses  that  were  testified  to  by  Mr. 
Trask,  Mr.  Cooper,  Mr.  Conkllng,  and  Mr. 
Qayes  were  the  lands  our  men  cut  upon. 
It  Is  not  a  fact  that  I  stated  to  Mr.  Conkllng 
that  we  cnt  beyond  Mr.  Cooper's  lines  and 
on  government  land  because  we  wanted  good 
•  timber.    •    •    •    I  had  every  reason  to  think 
that  the  ground  belonged  to  Mr.  Cooper,  and 
I  told  Mr.  Trask  so,  and  that  I  wasn't  going 
to  stand  for  it    •    •    •    All  of  the  ties  cut 
in  trespass  were  cut  by  us  and  our  men  most- 
ly, and  the  tie  cutting  that  was  done  on  sec- 
tions 16, 17,  20,  21,  and  28,  after  the  contract 
was  entered  into,  was  done  by  us  and  our 
men,  with  the  exception  of  some  mine  ties 
Mr.  Trask  had  made." 

J.  W.  Ryan,  one  of  the  plaintiffs,  testified: 
"The  reason  we  cut  on  government  land  was 
that  there  was  no  way  of  telling  where  we 
■were  working.  They  were  supposed  to  be 
their  lands.  We  never  found  any  lines  there 
to  show  us.  •  •  •  *  A  blueprint  came  in 
there,  I  guess  it  was  shortly  prior  to  the  time 
this  contract  was  made."  In  answer  to  the 
question,  "Did  you  commit  these  trespasses 
on  the  ground  in  question?"  he  answered, 
"We  done  this  cutting  alleged  to  have  been 


in  trespass  which  was  charged  against  Mr 
Cooper,  except  a  small  portion  of  it" 

We  think  it  altogether  unreasonable  tc 
suppose.  In  view  of  the  foregoing  testimony, 
that  the  jury  could  have  found  that  the  tim 
ber  cut  In  trespass,  for  which  Cooper  was 
obliged  to  pay,  was  not  cut  by  plaintiffs  imd 
their  men.  Both  plaintiffs  virtually  confess- 
ed that  the  greater  portion  of  it  was  cut  by 
them.  So  that  in  order  to  arrive  at  the  con- 
clusion that  they  were  entitled  to  a  v&rdlct 
for  the  full  amount  of  their  claim,  th<j  Jury 
must  have  found  that  they  did  not  undertaka 
to  cut  within  the  lines  of  Cooper's  lands,  at" 
known  to  them.  Cooper  testified  positively 
that  Murphy  did  so  agree.  Bramble  saltf 
that  Murphy  spoke  of  getting  over  the  lines 
Trask's  evidence  was  to  the  effect  that  both 
of  the  plaintiffs  told  bim  that  by  the  termr 
of  the  contract  they  were  to  cut  strictly 
within  Mr.  Cooper's  lines ;  and  Conkllng  tes- 
tified that  Ryan  said  that  they  cut  so  much 
stuff  from  government  lands  because  they 
were  looking  for  the  best  timber  they  could 
find.  We  may  assume  that  this  testimony  Is 
all  contradicted.  The  question  for  decision 
is,  however:  What  were  the  terms  of  the 
contract  between  Cooper  and  Murphy?  We 
have  Cooper's  version.  No  third  person  was 
present  What  does  Murphy  say  about  it? 
If  there  Is  a  substantial  conflict  in  the  testi- 
mony of  these  two  parties,  the  verdict  of  the 
jury  must  remain  undisturbed.  Let  us  first 
look  to  the  allegations  of  the  verified  repli- 
cation. We  find  it  there  alleged  that  "the 
said  timber  [was]  to  be  cut  from  such  lands 
as  should  be  designated  from  time  to  time  by 
the  defendant"  And  again:  "These  plain- 
tiffs allege  that  according  to  their  said  agree- 
ment such  ties  and  timber  were  to  be  cut 
by  plaintiffs  on  lands  designated  by  the  de- 
fendant, but  no  particular  sections  or  lands 
were  designated  or  described  by  the  defend- 
ant at  the  time  said  agreement  was  entered 
into,  but  It  was  understood  and  agreed  that 
the  defendant  was  to  survey  and  designate  ' 
on  the  grounds  the  lands  from  which  said 
timber  was  to  be  cut  from  time  to  time  as 
the  plaintiffs  were  ready  to  cut  the  same, 
and  all  of  said  timber  so  cut  by  the  plaintiffs 
was  to  be  received  and  Inspected  from  time 
to  time  as  delivered  on  said  flume,  and  these 
plaintiffs  deny  that  the  agreement  was  other- 
wise than  above  stated  by  them."  And 
again:  "Plaintiffs  allege  that  if  they  ever  cut 
any  timber  of  any  kind  or  description  from 
any  government  lands  that  they  were  not  at 
fault  in  so  doing,  and  that  the  same  was 
cut  by  them  because  such  timber  was  desig- 
nated by  the  defendant  to  be  so  cut  by  them." 
There  Is  no  testimony  whatsoever  to  sub- 
stantiate these  allegations.  Murphy's  narra- 
tion of  the  transaction  contains  no  intima- 
tion that  Cooper  agreed  to  designate  the 
lands  from  time  to  time  during  the  progress 
of  cutting.  The  record  discloses  the  fact 
that  Cooper  owned  lands  in  sections  21  and 
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28.  Murphy's  testimony  seems  to  Indicate  an 
anxiety  to  be  allowed  to  cut  on  section  21, 
and  be  says  it  was  finally  agreed  that  they 
should  cut  on  sections  21  and  28.  We  have 
no  doubt  that,  If  the  contract  contained  no 
other  provisions,  it  should  be  Interpreted  as 
confining  the  plaintiffs'  operations  to  these 
two  sections  of  land.  But  Murphy  testified 
that,  according  to  the  terms  of  the-  con- 
tract, they  were  to  cut  on  sections  21  and 
28  "and  in  other  places  where  we  could  find 
timber."  It  then  became  very  material  to 
ascertain  where,  according  to  the  contract, 
those  other  places  were.  He  testified  that 
they  were  not  to  work  wherever  they  found 
timber,  after  they  finished  cutting  sections 
21  and  28.  And  this  testimony  was  followed 
by  his  declaration  that  there  was  "no  con- 
tract at  air  with  regard  to  other  timber,  and 
that  the  places  mentioned  were  sections  21 
and  28.  Pinally,  in  answer  to  the  direct  In- 
quiry as  to  what  was  said  at  the  time  the 
contract  was  made,  be  said,  "Nothing,  only 
I  was  to  get  the  price  for  ties,"  and  he  finish- 
ed bis  testimony  on  this  branch  of  the  case 
by  stating  that  he  did  not  know,  "as  there 
was  any  agreement"  that  they  were  to  cut 
dsewhere  than  on  sections  21  and  28 ;  that  be 
did  not  remember  whether  there  was  or  not ; 
that  there  may  have  been  some  other  agree- 
ment with  reference  to  cutting  elsewhere; 
that  he  would  not  say  either  way ;  and  that 
be  had  no  positive  recollection  of  anything 
of  that  kind.  Thereupon  he  limited  the 
terms  of  the  contract  strictly  to  sections  21 
and  28,  by  saying  that  he  could  tell  nothing 
more  with  reference  to  the  places  where  the 
timber  was  to  be  cut 

Viewing  this  testimony  in  its  most  favor- 
able  light,  and  bearing  in  mind  that  the  bur- 
den of  proof  rested  upon  the  defendant,  it 
not  only  fails  to  prove  the  affirmative  alle- 
gations of  the  replication,  but  In  our  Judg- 
ment substantially  corroborates  the  testi- 
mony of  the  defendant  himself.  The  latter's 
motion  for  a  directed  verdict  should  have 
been  sustained. 

We  recognize  the  difficulty  of  the  plaintiff 
Murphy's  position.  It  appears  that  be  was 
unable  to  substantiate  the  allegations  of  bis 
replication,  quoted  above,  and  he  was  there- 
fore left  in  a  situation  where  he  must  ei- 
ther confess  that  he  was  to  cut  within  the 
lines  of  the  defendant's  lands,  or  that  he 
agreed  to  cut  timber  belonging  to  the  govern- 
ment of  the  United  States.  It  seems  unnec- 
essary to  comment  upon  the  apparent  con- 
tradictions in  other  parts  of  his  testimony. 
Neither  is  it  necessary,  as  It  seems  to  us,  to 
discuss  other  specifications  of  error  found  in 
the  brief  of  counsel. 

In  deciding  this  appeal  we  have  confined 
ourselves  strictly  to  the  case  presented  to 
this  court  This  we  believe  to  be  the  proper 
course  for  an  appellate  court  to  pursue.  It 
is  not  to  be  understood,  however,  that  the 


decision  establishes  the  precedent  that  the 
correct  theory  of  the  relative  rights  and  ob- 
ligations of  the  parties  was  adopted  In  the 
court  below.  We  have  not  considered  that 
question. 

The  Judgment  of  the  district  court  and  the 
order  d«iylng  a  new  trial  are  reversed,  and 
the  cause  Is  remanded  for  further  proceed- 
ings. 

Reversed  and  remanded. 

BRANTLY,   a   J.,  and   HOLLOW  AY,  X, 

concur. 

On  Motion  for  Rehearing. 

SMITH,  J.  Respondents'  counsel  claim 
that  the  court  overlooked  the  question  wheth- 
er the  appellant's  counterclaim  states  facts 
sufficient  to  constitute  a  cause  of  action.  In 
view  of  what  is  said  in  the  last  paragraph  of 
the  foregoing  opinion,  we  do  not  think  the 
learned  counsel  can  consistently  claim  that 
it  was  the  court  which  overlooked  the  ques- 
tion. We  do  not  decide  that  the  counterclaim 
is  insufficient  It  la  too  late  to  raise  that 
question  for  the  first  time  on  motion  for  a 
rehearing. 

Rehearing  denied. 

BRANTLY,   a   J.,  and   HOLLOWAY,  J., 

concur. 

la  Mont.  100) 

STATE  ex  rel.  ROSENSTE3IN  v.  DISTRICT 

COURT  OF  SECOND  JUDICIAL  DIST. 

OF  SILVER  BOW  COUNTY  et  at 

(Supreme  Court  of  Montana.     April  4,  1910J 

1.  JtTBTICES  OF  THE  PBACK  (H  140*)— APPEAI/- 
COMPLIANCK  WITH  STATITTOBT  ReGDIA- 
TI0N8. 

In  cases  of  appeal  from  Jostioes'  coarti, 
which  by  Const,  art.  8,  {  23,  are  snbject  to 
statutory  regulation,  there  must  be  at  least 
substantial  compliance  with  the  statute  to  con- 
fer jurisdiction  on  the  appellate  court. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {  466;   Dec.  Dig.  |  140. •] 

2.  JDSTICM  OF  THK  PkACK  ({  160*)— APPKAI/— 

Notice — PuRPOsit. 

The  first  purpose  of  a  notice  of  appeal 
pursuant  to  Rev.  Codes,  {  7121,  is  to  clothe 
the  appellate  court  with  jurisdiction  of  the 
cause,  for  the  appeal  is .  taken  by  filing  and 
serving  the  notice,  and  the  second  is  to  inform 
the  adVerse  party  to  removal  of  the  cause,  so 
that  he  may  have  his  day  in  the  appellate  court 
to  maintain  his  rights. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §  579;   Dec  Dig.  S  16a»] 

3.  Justices  or  the  Peace  ({  160*)— Aipb&I/— 

NOTICBl— Eequisftes. 

A  notice  of  appeal  required  by  Rev.  Codes, 
I  7121,  whi<A  is  silent  as  to  the  contents  or 
form  thereof,  must  inform  the  adverse  party 
of  the  particular  judgment  or  order  from  which 
the  appeal  is  taken,  and  so  should  describe  it 
by  reference  to  the  court  which  rendered  it.  to 
the  parties,  and  to  the  date,  amount,  or  cha:^ 
acter  of  it,  as  to  identify  it  or  with  resort  to 
other  extrinsic  evidence. 

[Ed.  Note. — For  other  cases,  see  Justices  ot 
the  Peace.  Cent  Dig.  S  587 ;   Dec.  Dig.  §  1«0.*1 
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4.  Appeal   and   Error   (8   419*)— Noticb  of 

APPBAI>-REqUISITES. 

The  object  of  a  notice  of  appeal  Ib  ao- 
coinplished  when  the  appellate  court  can  as- 
certain from  inspection  thereof  what  particular 
judgment  appellant  complains  of. 

[M.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  2145,  2146:  Dec.  Dig.  S 
419.*] 

6.  Justices  of  the  Peace  (S  160*)— AppkaIt— 
Notice— Insuiticiency. 

Where  a  notice  of  appeal  does  not  state 
the  nature  or  amount  of  the  judgment,  and 
states  the  date  of  the  judgment  as  "the 


day  of  September,  1909."  it  cannot  be  ascer- 
tained from  inspection  thereof,  without  resort 
to  extrinsic  evidence,  whether  or  not  the  judg- 
ment referred  to  is  the  one  shown  by  the  copy 
of  the  justice's  docket  filed  in  district  court, 
and  is  insufficient. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  i  587 ;  Dec.  Dig.  $  160.*] 

Application  for  prohibition  by  the  State, 
on  the  relation  of  H.  D.  Rosensteln,  against 
the  District  Court  in  and  for  Silver  Bow 
County  and  Jeremiah  J.  Lynch,  judge  there- 
of. Motion  to  quash  the  alternative  writ  de- 
nied, and  a  peremptory  writ  ordered  to  is- 
sue. 

Mackel  &  Meyer,  for  relator.  Veaz«y  ft 
Veazey  and  B.  L.  Bishop,  for  respondents. 

BRANTLY,  C.  J.  Original  application 
tor  writ  of  prohibition.  On  September  13, 
1909,  the  relator  brought  his  action  In  a 
Justice's  court  in  Silver  Bow  county  to  re- 
cover of  the  Great  Northern  Railway  Com- 
pany damages  In  the  sum  of  $299.  The  rail- 
way company  appeared  to  defend  the  action, 
and  thereupon,  after  a  trial,  on  October  5th, 
Judgment  was  rendered  and  entered  In  favor 
of  the  relator  for  the  amount  demanded  and 
for  costs,  taxed  at  $9.  The  railway  compa- 
ny, desiring  to  appeal  to  the  district  court, 
caused  to  be  filed  with  the  justice,  and  serv- 
ed upon  the  relator,  the  following  notice: 
"In  the  Justice's  Court  of  Silver  Bow  Town- 
ship, before  Henry  Foley,  Justice  of  the 
Peace.  H.  D.  Rosensteln,  Plaintiff,  v.  Great 
Northern  Railway  Company,  a  Corporation, 
Defendant.  Notice  of  Appeal.  The  State  of 
Montana,  County  of  Silver  Bow — ss.:  You 
wUl  please  take  notice  that  the  defendant  In 
the  above-entitled  action  hereby  appeals  to 
the  district  court  of  the  Second  judicial  dis- 
trict In  and  for  the  county  of  Silver  Bow 
from  the  Judgment  therein  made  and  entered 

In  the  said  justice's  court  on  the day 

of  September,  1909,  in  favor  of  said  plaintiff 
and  against  said  defendant  and  from  the 
whole  thereof.  Dated  October  5th,  1909." 
On  October  8th  the  Justice  transmitted  to 
the  clerk  of  the  district  court  a  copy  of  his 
docket,  together  with  the  papers  filed  in  the 
action,  and  they  were  filed  with  the  clerk 
In  his  office  on  that  day.  Thereupon  the  re- 
lator, appearing  specially  and  for  that  pur- 
pose only,  moved  the  court  to  dismiss  the 
appeal,  on  the  ground  of  Insufliciency  of  the 


notice  to  give  the  court  jurisdiction.  The 
motion  having  been  denied,  this  proceeding 
was  Instituted  to  restrain  the  court  from 
proceeding  to  trial  and  Judgment.  The  re- 
spondents have  moved  to  quash  the  alterna- 
tive writ  and  dismiss  the  proceeding  on  the 
ground  that  the  facts  stated  in  the  affidavit 
do  not  warrant  the  relief  sought.  The  ap- 
plication is  submitted  for  determination  up- 
on the  one  question,  to  wit:  Is  the  notice  of 
appeal,  which  Incorrectly  states  the  date  of 
the  judgment  and  wholly  fails  to  designate 
the  amount  of  it  or  describe  it  otherwise 
than  by  naming  the  court  and  the  parties, 
sufficient  to  confer  Jurisdiction  upon  the  ap- 
pellate 'court? 

Appeals  from  justices'  courts  to  the  dis- 
trict courts  are  allowed  in  all  cases  in  such 
manner  and  under  such  regulations  as  may 
be  prescribed  by  law.  Const,  art  8,  I  23. 
Section  7121,  Rev.  Codes,  provides:  "The 
appeal  is  taken  by  filing  a  notice  of  ap- 
peal with  the  Justice  or  judge,  and  serv- 
ing a  copy  on- the  adverse  party  or  his  at- 
torney." The  provision  touching  appeals 
from  the  district  courts  to  the  Supreme 
Court  is  substantially  the  same.  Rev.  Codes, 
{  7100.  It  will  t>e  noted  that  these  provisions 
are  silent  as  to  the  contents  or  form  of  the 
notice  required;  so  that,  while  appeals  are 
subject  to  statutory  regulation,  with  whldi 
there  must  be  at  least  a  substantial  com- 
pliance in  order  to  confer  jurisdiction  upon 
the  appellate  court  (Territory  v.  Hanna,  6 
Mont  246,  5  Pac.  250;  State  v.  Northrup,  18 
Mont  522,  35  Pac.  228;  State  v.  Mallsh,  16 
Mont  506,  39  Pac.  739;  Hines  v.  Carl,  22 
Mont.  501,  57  Pac.  88;  Creek  v.  Bozeman 
Water  Works,  22  Mont  327,  56  Pac.  86?), 
we  must  consider  what  the  office  of  the  no- 
tice is,  and  by  resort  to  general  rules  of  law 
ascertain  what  the  contents  of  It  must  be. 
The  first  purpose  of  it  is  to  clothe  the  appel- 
late court  with  jurisdiction  of  the  cause  for 
trial  or  for  review,  as  the  case  may  be;  for 
the  appeal  is  taken  by  filing  and  serving  the 
notice,  though  it  is  ineffectual  for  any  pur- 
pose unless  the  required  undertaking  be  fil- 
ed. Rev.  Codes,  {  7124.  The  second  purpose 
of  it  Is  to  convey  information  to  the  adverse 
party  that  the  appellant  has  removed  the 
cause  to  the  appellate  court,  so  that  he  may 
iMve  his  day  In  that  court  to  maintain  his 
rights.  It  seems  obvious  therefore,  that,  to 
afford  him  the  opportunity  to  appear,  he 
must  be  informed  of  the  particular  Judg- 
ment or  order  from  which  the  appeal  is  tak- 
en, Bo  that  he  may  understand  what  he  is 
required  to  meet.  This  requires  that  the 
judgment  or  order  be  described  by  reference 
to  the  court  which  rendered  It  to  the  par- 
ties litigant,  and  to  the  date  and  amount  or 
character  of  it,  in  terms  sufficiently  specific 
to  identify  it  In  other  words,  the  notice 
performs  the  office  of  a  summons.  In  Sper- 
ling V.  Calfee,  7  Mont  514.  19  Pac.  204,  it 
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was  held  that  the  Judgment  must  be  specif- 
ically referred  to.  So  In  Steuffen  v.  Jefferls, 
9  Mont.  C6,  22  Pac.  152,  It  was  said:  "The 
order  denying  a  motion  for  a  new  trial  Is 
one  from  which  an  appeal  may  be  taken  di- 
rectly; bnt  a  litigant,  wishing  to  appeal 
from  such  order,  must  give  notice  thereof, 
and  his  notice  of  appeal  must  direct  the  at- 
tention of  the  adverse  party  to  the  fact  that 
such  order  will  be  the  subject  of  review  in 
the  appellate  court"  In  the  case  of  Hall  v. 
Butte  Electric  Ry.  Co.,  39  Mont.  144,  101 
Pac.  965,  this  court  dismissed  an  appeal  be- 
cause the  notice  recited  a  judgment  against 
three  defendants,  whereas  the  judgment 
found  in  the  record  was  against  one  defend- 
ant only. 

The  general  rule  Is  thus  stated  In  24  Cyc. 
p.  689:  "A  notice  of  appeal,  to  be  effective, 
must  properly  designate  the  judgment  ap- 
pealed from  by  a  sufficient  description  to 
show  the  applicability  of  the  notice  to  the 
Judgment  without  resort  to  extrinsic  evi- 
dence. But  the  object  of  a  notice  of  appeal 
is  accomplished  when  the  appellate  court 
can  ascertain  from  an  inspection  of  the  no- 
tice what  particular  judgment  the  appellant 
complains  of."  Applying  this  rule  to  the  no- 
tice before  us,  we  find  that  it  does  not  de- 
scribe the  Judgment  complained  ot,  either 
by  stating  the  nature  or  amount  of  it  or  by 
giving  the  date  of  it.  It  omits  the  first  par- 
ticular of  the  description  entirely,  and  states 
the  date  In  such  a  way  as  to  make  It  ap- 
plicable to  any  Judgment  which  may  have 
been  rendered  and  entered  at  any  time  with- 
in 35  days  prior  to  the  date  at  which  the 
judgment  complained  of  was  actually  ren- 
dered. It  cannot  therefore  be  ascertained 
from  an  inspection  of  the  notice  and  with- 
out resort  to  extrinsic  evidence  whether  the 
Judgment  referred  to  is  the  one  shown  by 
the  copy  of  the  docket  of  the  justice  filed  in 
the  district  court  or  whether  reference  Is 
made  to  another,  rraidered  between  the  same 
parties  at  any  time  within  35  days  prior  to 
its  date.  It  wholly  falls  to  identify  the  Judg- 
ment.   It  Is  therefore  insufilcient 

Counsel  cite  many  cases  in  support  of  their 
respective  contentions  in  which  particular 
forms  of  notice  are  considered.  They  are  In 
irreconcilable  confilct.  Some  of  the  courts, 
as  In  Oregon,  Wisconsin,  and  Minnesota, 
hold  to  the  rule  of  strict  construction.  Beck 
v.  Thompson,  35  Or.  182,  57  Pac.  419,  76  Am. 
St  Rep.  471;  Atkinson  v.  Chicago  &  N.  W. 
R.  Co.,  69  Wis.  362,  34  N.  W.  63 ;  Pettlngill 
v.  Donnelly,  27  Minn.  332,  7  N.  W.  360.  Oth- 
ers, as  In  Washington,  Nevada,  and  Iowa, 
have  apparently  adopted  the  rule  that  ex- 
trinsic evidence  may  be  resorted  to  to  supple- 
ment and  aid  the  recitals  in  the  notice.  Hor- 
rcll  V.  California,  Or.  &  W.  Ass'n,  40  Wash. 
681,  82  Pac.  889;  Paul  v.  Cragnas,  25  Nev. 
293,  59  Paa  857,  60  Pac.  983,  47  L.  R.  A. 
540;    Kennedy  v.  Rosier,  71   Iowa,  671,  33 1 


N.  W.  227.  While  we  should  go  far  to  sus- 
tain an  appeal  when  the  notice  could  by  any 
reasonable  construction  be  held  to  refer  to 
the  particular  Judgment  or  order,  we  are 
not  inclined  to  sustain  one  where  the  notlfe 
does  not  furnish  the  Information  required, 
without  supplement  by  reference  to  extrin- 
sic evidence.  The  appeal  should  have  been 
dismissed. 

The  motion  to  qnash  the  alternative  writ 
is  denied.  A  peremptory  writ  is  ordered  is- 
sued as  prayed  for. 

Writ  granted. 

SMITH  and  HOLLOWAT,  JJ.,  concur. 


(41  Mont  123) 

COLEMAN  V.   NORTHERN   PACIFIC 

RY.  CO. 

(Supreme  Court  of  Montana.     April  18,  1910.) 

Notaries  ({  3*)— -Coufensation. 

Where  a  notary  public  was  employed  to 
take  depositions,  he  could  write  out  the  testi- 
mony himself  or  employ  a  stenographer  at 
whatever  compensation  might  be  agreed  upon 
between  them,  or  allow  his  employer  to  furnish 
a  stenographer,  and  while,  if  he  chose  either  of 
the  first  two  methods,  he  would  be  entitled  to 
the  fee  for  taking  and  transcribing  the  testi- 
mony fixed  by  Rev.  Codes,  J  3105,  and  for  cer- 
tifying an  affidavit,  includmg  oatb,  where  he 
permitted  the  employer  to  hire  a  stenographer, 
and  failed  to  insist  upon  his  rights,  be  impliedbr 
consented  to  the  hirmg  by  the  employer,  and, 
the  stenographer  having  been  paid  by  the  env 
ployer,  the  notary,  who  merely  attached  his  cer- 
tificate to  each  deposition  as  notaiy  public  and 
swore  the  witnesses,  was  entitled  only  to  the  fees 
for  such  certificates  and  administration  of  oaths. 
[Ed.  Note. — For  other  cases,  see  Notaries,  Dec. 
Dig.  i  3.»] 

Appeal  from  District  Court  Silver  Bow 
County;  John  B.  McCleman,  Judge. 

Action  by  John  A.  Coleman  against  the 
Northern  Pacific  Railway  Company.  Judg- 
ment for  plalntilT,  and  defendant  appeals. 
Modified,  affirmed,  and  remanded,  with  direc- 
tions. 

Wm.  Wallace,  Jr.,  John  G.  Brown,  and  B. 
F.  Gaines,  for  appellant 

SMITH,  J.  The  complaint  in  this  action 
alleges  that  between  the  loth  and  20th  days 
of  December,  1908,  the  defendant  engaged 
and  employed  the  plaintift  as  a  notary  public 
to  take  the  depositions  of  certain  witnesses 
in  the  case  of  Ethel  Berry  against  the  North- 
ern Pacific  Railway  Company,  then  pending 
in  the  district  court  of  Sliver  Bow  county, 
which  depositions  were  then  and  there  taken 
before  plaintift,  as  notary  public,  at  the  in- 
stance and  request  of  the  defendant,  "for 
which  plaintiff  was  entitled  to  the  sum  of 
$61.80,  fees  as  provided  by  the  laws  of  Mon- 
tana," and  by  reason  of  the  premises  defend- 
ant became  Indebted  to  plaintiff  In  the  sum 
mentioned,  for  which  judgment  is  demanded. 
The  answer  was  a  general  denial.    The  tea- 
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tlmony  showB  that  plaintiff  'was  employed 
by  Joha  G,  Brown,  Esq.,  one  of  the  attorneys 
for  the  defendant,  to  take  the  depositions; 
that  he,  as  notary  public,  swore  the  witness- 
es ;  whereupon  their  testimony  was  taken  in 
shorthand  by  one  Frank  Riley,  a  stenog- 
rapher employed  by  the  defendant  After 
the  testimony  was  transcribed  by  Riley, 
plaintiff  attached  his  certificate  to  each  dep- 
osition as  notary  public.  He  made  no  objec- 
tion to  the  employment  of  Riley,  and  the  lat- 
ter has  been  fully  paid  for  his  services  by 
the  defendant,  at  statutory  rates;  the  plain- 
tiff being  notified  of  such  payment  The  dis- 
trict court  of  Silver  Bow  county  held  that, 
if  Brown  employed  Riley,  plaintiff  was  en- 
titled to  recover  the  full  amount  claimed,  but 
that  if  Riley  was  employed  by  the  plaintiff, 
then  the  latter  was  not  entitled  to  recover. 
Plaintiff's  position  was  that  he  was  entitled 
to  full  compensation  under  the  statute,  re- 
gardless of  whether  he  did  the  manual  labor 
or  not  He  was  not  present  during  all  of 
the  time  when  the  witnesses  *ere  testifying, 
but,  as  he  says,  he  "supervised  the  whole 
thing."  The  district  court  directed  a  ver- 
dict In  favor  of  the  plaintiff  for  $61.80,  Judg- 
ment was  entered  thereon,  from  which  Judg- 
ment, and  an  order  denying  a  new  trial,  de- 
fendant hag  appealed.  The  cause  originated 
In  a  Justice  of  the  peace  court  and  was  tak- 
ea  to  the  district  court  by  appeal. 

We  think  the  district  court  entertained  an 
erroneous  view  as  to  the  plaintiff's  rights. 
The  statute  relied  on  for  recovery  reads,  in 
part,  as  follows:  "Sec.  8165  [Revised  Codes]. 
B'ees  of  notaries  public.  •  *  •  For  draw- 
ing an  affidavit  deposition,  or  other  paper, 
•  •  •  for  each  folio  unless  otherwise  pre- 
scribed, twenty  cents.  For  taking  an  ac- 
knowledgment or  proof  of  a  deed  or  other 
instrument,  to  include  the  seal  and  the  writ- 
ing of  the  certificate,  for  the  first  signature, 
one  dollar.  For  each  additional  signature, 
fifty  cents.  For  admiiUstering  an  oath  or  af- 
firmation, twenty-five  cents.  For  certifying 
an  affidavit  with  or  without  seal,  including 
oath,  fifty  cents." 

When  the  plaintiff  was  employed  to  take 
these  depositions  by  Mr.  Brown,  It  was  his 
privilege  to  do  one  of  three  things,  viz.:  (1) 
He  could  write  out  the  testimony  himself,  or 
(2.)  employ  a  stenographer  to  do  so  at  what- 
soever compensation  might  be  agreed  upon 
between  them,  or  (3)  allow  the  defendant  to 
furnish  the  stenographer.  In  the  first  two 
cases  he  might  legally  charge  full  statutory 
rates  for  the  work  of  taking  and  transcril)- 
Jng  the  testimony.  In  the  third  case  he  could 
not  so  charge,  for  the  very  obvious  reasons: 

(1)  That  he  did  not  perform  the  work ;  and 

(2)  by  failure  to  insist  upon  his  right  to  fur- 
nish the  stenographer,  he  impliedly  consent- 
ed to  the  employment  of  that  person  by  the 
defendant  As  Riley  has  been  fully  paid,  it 
■would  be  manifestly  unjust  to  compel  the  de- 


fendant to  pay  twice  for  the  same  serrices. 
The  general  policy  of  the  law  on  the  subject 
of  double  payment  for  services  is  clearly  in- 
dicated by  section  7199,  Rev.  Codes,  which 
reads  as  follows:  "In  all  cases  where  copies 
of  pleadings,  affidavits,  or  other  papers  are 
to  be  served,  neither  the  sheriff  nor  clerk 
shall  charge  or  receive  a  fee  for  making  such 
copies  when  the  same  are  furnished  to  such 
officer  by  the  party  to  the  action  or  his  at- 
torney." 

We  have  not  had  the  lieneflt  of  any  argu- 
ment, either  written  or  oral,  in  l)ehalf  of  the 
respondent,  and  are  therefore  unable  to  as- 
certain how  he  arrived  at  the  amount  claim- 
ed, to  wit,  ?61.80.  The  depositions  contained 
294  folios  of  testimony,  which,  at  20  cents  per 
folio,  would  amount  to  $58.80.  This  sum  is 
$3  less  than  the  amount  claimed;  whereas, 
the  amount  actually  due  him  was  $1.60  for 
certifying  the  three  depositions,  including  the 
administering  of  the  oaths.  It  does  not  ap- 
pear that  any  tender  or  offer  of  Judgment 
was  made  by  the  defendant,  and  It  was 
therefore  necessary  for  the  plaintiff  to  invoke 
the  aid  of  the  courts  in  order  to  recover  the 
amount  due  him. 

The  cause  is  remanded  to  the  district  court, 
with  direction  to  reduce  the  Judgment  to  the 
sum  of  $1.50  and,  as  so  reduced,  it  will  stand 
affirmed.  The  order  denying  a  new  trial  is 
affirmed.  Let  the  costs  of  api>eal  be  paid  by 
the  appellant 

Modified  and  affirmed. 

BR.\NTLY,  O.  J.,  and  HOLI/>WAY,  J, 
concur. 


(H  Mont.  126) 
OFFICER  v.  SWINDLEHURST  et  nh 
(Supreme  Court  of  Montana.     April  18,  1910.) 

1.  Parent  and  Chii,d   (J  &•)— Fbauduusnt 

CON'VETANCES  (5  96*)  —  CONVEYAJTCES  BE- 
TWEEN Parent  and  Chtld — Sebvices. 
Where  an  agreement  by  a  parent  to  pay 
for  services  of  a  child  has  been  made,  it  can 
be  enforced ;  and  a  conveyance  of  property  in 
payment  for  services  rendered  will  be  upheld  In 
the  absence  of  actual  fraudulent  intent. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child.  Cent  Dig.  {  114;  Dec.  Dig.  J  9;* 
Fraudulent  Conveyances,  Cent  Dig.  {(  289- 
322;    Dec.  Dig.  {  96.»] 

2.  Parent  and  Child  ({  9*)— Services  or 
Child. 

A  contract  to  pay  for  services  rendered  by 
a  child  to  his  parent  may  be  inferred  from 
circumstances,  or  may  arise  from  operation  of 
law. 

'[EM.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  {  114;    Dec.  Dig.  i  9.*] 

3w  Work    and    Labor    (S    7*)— Parent    and 
Child  —  Gratuitous   Services  —  PBEsuitp- 

TIONS. 

The  rule  of  law  which  denies  to  a  child 
the  right  to  recover  for  services  rendered  to  the 
parent  in  tlie  absence  of  a  contract  for  com- 
pensation is  founded  only  in  the  presumption 
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that  the  aervlcea   were  gratuitously   rendered; 
and  this  presumption  may  be   rebutted. 

[E3d.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent.  IMg.  {{  H%-22 ;   Dec.  Dig.  S  7.*] 

4.  Fraudulent  Cowvbtances  (S  96*)— Sebv- 
ICES  OF  Child— OoN  VET ANCB  by  Pabent— 

IlIPUED  CONTBACTS. 

When  a  daughter  became  IS  years  of  age, 
she  was  earning  her  own  living  away  from 
home.  Three  years  later  her  lather  became 
paralyzed,  and  she  was  called  home,  and  gave 
ber  services  and  the  money  she  could  earn  to 
the  support  of  the  parents  and  a  small  child. 
One  year  thereafter*  in  consideration  of  such 
past  services  and  in  consideration  of  future 
services  and  the  improvements  to  the  property, 
the  father  conveyed  to  her  the  land  on  which 
they  were  living,  and  she  placed  about  $5,000 
worth  of  improvements  on  the  land.  Held,  that 
the  conveyance  was  not  fraudulent  as  to  an 
existing  creditor,  since  the  conveyance  itself 
was  a  showing  that  there  was  an  implied  prom- 
ise to  pay  for  services  already  rendered ;  and 
hence,  if  there  was  anything  due  at  the  date 
of  the  conveyance,  it  was  a  valuable  consider- 
ation therefor. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  fS  289-322;  Dec.  Dig. 
8  06.«] 

Appeal  from  District  Court,  Park  County; 
Frank  Henry,  Judge. 

Suit  by  Kate  M.  Officer  against  J.  E. 
Swlndlehurst  and  another.  From  a  decree 
for  plaintiff  and  from  an  order  denyiajr  a 
new  trial,  defendants  appeal.    Affirmed. 

A.  P.  Stark,  for  appellants.  John  T.  Smith 
&  Son,   for  respondent. 

SMITH,  J.  The  plaintiff  in  her  complaint 
alleges:  That  she  Is  the  owner  In  fee  and 
in  possession  of  a  certain  lot,  50  feet  wide 
and  150  feet  deep,  situated  at  Hunter's  Hot 
Springs,  In  Park  county;  that  one  W.  C.  Of- 
ficer, formerly  the  owner  of  the  lot,  conveyed 
the  same  to  her,  for  a  valuable  consideration, 
on  the  27th  day  of  June,  1902;  that  on  De- 
cember 1,  1904,  a  Judgment  for  $2,913.58  was 
recovered  in  the  district  court  of  Park  coun- 
ty by  the  defendant  Swlndlehurst  against 
said  W.  C.  Officer,  and  thereafter,  on  June  26, 
1905,  an  execution  issued  upon  said  Judg- 
ment, and  the  defendant  Robertson,  as  sher- 
iff, sold  all  of  the  right,  title,  and  interest 
of  W.  G.  Officer  in  and  to  the  premises  to 
the  defendant  Swlndlehurst  for  $1,500,  and 
issued  to  the  latter  a  certificate  of  sale  for 
the  same.  She  prays  that  she  be  decreed  to 
be  the  owner  of  the  lot;  that  her  title  be 
quieted;  that  the  claim  of  Swlndlehurst  be 
adjudged  to  have  no  validity;  that  the  sale 
by  the  sheriff  be  declared  null  and  void; 
and  that  the  latter  be  restrained  from  is- 
suing a  deed  to  his  codefendant 

The  amended  answer  sets  forth  affirma- 
tirely  that  in  1894  three  certain  Judgments 
were  entered  In  the  district  court  of  Park 
county  against  W.  C  Officer  and  one  Fargo; 
that  certain  property  was  sold  and  the  pro- 
ceeds applied  towards  the  satisfaction  of  said 
Judgments,  leaving  a  balance  due  on  each 
Judgment;    that  afterwards,  and  during  the 


year  1898,  the  deficiency  Judgments  were  all 
assigned  to  James  A.  Murray;  that  on  Octo- 
ber 26,  1904,  the  defendant  herein.  Swindle- 
hurst,  who  was  then  the  owner  of  the  some, 
began  an  action  on  the  sereral  Judgments 
against  W.  C.  Officer,  which  action  resulted 
in  another  Judgment  against  Officer  for  the 
sum  of  $2,913.58;  that  on  May  19,  1905,  ex- 
ecution was  issued  upon  the  last  Judgment, 
levied  upon  the  land  mentioned  in  the  com- 
plaint herein,  the  same  was  sold  to  Swindle- 
burst  for  the  sum  of  $1,500,  and  a  certificate 
of  sale  therefor  Issued  to  him.  It  is  also 
alleged  that  the  sale  of  June  27,  1902,  from 
Officer  to  the  plaintiff,  who  is  his  daughter, 
was  made  for  the  purpose  of  concealing  his 
property  from  the  holders  of  the  aforesaid 
judgments,  and  to  hinder,  delay,  and  defraud 
the  owners  thereof;  that  the  same  was  with- 
out consideration,  was  wholly  voluntary, 
sham;  fictitious,  and  void.  Defendants  also 
aver  that  W.  C.  Officer  has  owned  no  other 
property  since  February  4,  1895,  and  It  was 
and  Is  impossible  to  collect  the  amount  of 
said  Judgment  from  him  without  resorting  to 
the  land  in  controversy. 

For  replication  the  plaintiff  sets  forth  tliat 
she  became  18  years  of  age  in  1898,  at  which 
time  she  was  residing  with  her  father  and 
mother  at  Hunter's  Hot  Springs;  that  her 
mother  was  an  invalid  and  unable  to  work; 
that  plaintiff  had  three  brothers,  minors  of 
tender  age,  who  were  unable  to  be  of  any 
considerable  assistance  to  her  parents  in  gain- 
ing a  livelihood  for  the  family;  that  she  re- 
mained at  home,  assisting  in  the  household  du- 
ties, except  during  a  portion  of  the  time  when 
she  was  at  school  in  Bozeman,  daring  which 
time  she  worked  for  her  board  and  that  of  a 
younger  brother;  that  on  April  23,  1901,  her 
father  was  injured  and  became  paralyzed, 
and  has  since  been  an  Invalid,  imable  to  work 
or  support  his  family ;  that  on  account  of  the 
injury  to  ber  father  she  was  called  borne  to 
support  the  family;  tljat  she  henceforth  re- 
mained at  home,  "took  in  sewing  and  wash- 
ing and  such  other  woric  as  she  could  pro- 
cure from  the  hired  men  and  guests  at  the 
Hunter's  Hot  Springs  Hotel,  and  also  took 
boarders,  and  thereafter,  on  the  27th  day  of 
June,  1902,  she  not  hitherto  having  received 
any  compensation  for  her  services,  her  fa- 
ther, for  and  In  consldwation  of  her  services 
so  rendered  and  of  an  agreement  on  her  part 
that  she  would  continue  to  care  for,  sup- 
port, and  maintain  ber  father,  he  and  her 
mother  made  and  executed  the  deed  to  the 
property  mentioned  In  the  complaint;"  that 
she  has  fully  carried  out  the  agreement  on 
her  part;  "that  in  the  year  1903  she  cleared 
the  sum  of  $1,400  by  boarding  men,  and 
with  that  money  and  other  money  which  she 
has  earned  since  she  has  constructed  a  frame 
building  on  the  premises,  in  which  she  re- 
sides with  her  father  and  mother  and  In 
■n-hich  they  keep  a  small  notion  store;   that 
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at  the  time  she  received  the  deed  to  the  prop- 
erty none  of  the  judgments  mentioned  was 
a  lien  upon  the  same;  that  she  purchased  in 
good  faith  and  has  since  Improved  the  same 
to  the  extent  of  about  $4,000,  all  of  which 
money  she  has  Invested  in  good  faith,  rely- 
ing upon  the  title  conveyed  to  her  by  her 
father,  and  all  of  which  Improvements  were 
placed  thereon  by  her  while  the  defendant 
Swindlehurst  and  his  assignor,  Murray,  well 
know  that  she  was  so  Investing  her  money 
and  improving  the  property,  and  that 
Swindlehurst  and  Murray  are  both  estop- 
ped from  disputing  her  title." 

The  cause  was  tried  to  the  district  court 
of  Park  county,  sitting  with  a  jury.  The 
following  special  verdict  was  returned: 

•'Interrogatory  No.  1.  Was  there  any  con- 
sideration passed  from  the  plaintiff  to  W.  C. 
Officer  for  the  transfer  to  her  of  the  propei^ 
iy  described  in  the  pleadings;  and,  If  there 
was,  what  was  sudi  consideration?  An- 
swer:   Yea.    Labor  and  services. 

"Interrogatory  No.  2.  Was  W.  O.  OflBcer, 
at  the  time  he  executed  the  deed  to  Kate  M. 
Officer,  on  the  27th  day  of  June,  1902,  Indebt- 
ed to  the  said  Kate  M.  Officer  for  labor  and 
services  rendered  by  her  to  blm  after  she  be- 
came 18  years  of  age?    Answer:    Tee. 

"Interrogatory  No.  8.  Did  the  plaintiff  at 
the  time  she  purchased  the  land  from  W.  C. 
Officer  take  the  deed  In  good  faith,  and  with- 
out any  design  on  her  part  to  hinder,  delay, 
or  defraud  the  creditors  of  the  said  W.  C. 
Officer  In  the  collection  of  tbelr  debt?  An- 
swer:   Yes. 

"Interrogatory  No.  4.  Did  the  plaintiff  at 
the  time  she  received  the  deed  from  W.  C. 
Officer  and  wife  agree,  as  a  part  of  the  con- 
sideration for  said  conveyance,  with  the  said 
W.  C.  Officer  that  she  would  Improve  the 
said  premises,  and  allow  the  said  W.  O.  Offi- 
cer and  wife,  her  parents,  to  remain  with 
her,  and  that  she  would  help  support  and 
maintain  them;  and,  If  your  answer  to  this 
Interrogatory  thus  far  Is  in  the  affirmative, 
bas  the  plaintiff  since  hitherto  carried  out 
her  contract  with  the  said  W.  C.  Officer  and 
wife,  and  fully  performed  the  conditions  of 
ttae  same,  as  to  Improving  the  said  premises 
and  caring  for  and  maintaining  the  said  W. 
C.  Officer  and  wife?  Answer:  Yes;  she 
has." 

The  jury  also  returned  the  following  gen- 
eral verdict:  "We,  the  jury  Impaneled  and 
sworn  In  the  above-entitled  action,  find  for 
tbe  plaintiff."  The  court  adopted  the  find- 
ings of  the  jury,  and  entered  a  decree  there- 
on in  favor  of  the  plaintiff  for  the  relief  de- 
manded In  her  complaint  From  the  judg- 
ment and  an  order  denying  a  new  trial,  the 
defendants  have  appealed. 

Tbe  testimony  of  the  plaintiff  tended  to 
substantiate  the  allegations  of  her  replica- 
tion, so  far  as  the  same  relate  to  the  services 
performed  by  her  and  the  Improvements  she 
tkas  caused  to  be  placed  upon  the  property. 
Che  also  testified:    "The  consideration  that 


passed  from  me  to  my  father  for  these  prem- 
ises was  my  agreement  to  look  after  It  to 
the  best  of  my  ability  and  Improve  it  and 
make  a  home  for  father  and  mother  and  my 
small  brother.  •  •  •  A  part  of  the  con- 
sideration for.  the  deed  was  my  promise  to 
improve  the  premises  and  make  a  home  tor 
my  parents  and  smaller  children.  •  •  • 
Father  and  mother  went  to  Livingston  to 
have  the  deed  made.  •  •  •  There  was 
nothing  unusual  about  their  leaving  home  at 
that  time  which  particularly  impressed  it 
upon  my  mind,  except  the  fact  that  I  was  to 
receive  this  piece  of  property  for  my  serv- 
ices. •  •  •  From  1898  until  the  execution 
of  this  deed,  all  my  time  and  everything  I 
earned  was  turned  In  to  support  the  family, 
except  my  own  board  and  clothes.  About 
1901  I  was  In  Bozeman  going  to  school,  and 
was  called  home  on  account  of  an  Injury  to 
my  father,  and  he  has  never  recovered  from 
it  ♦  •  •  In  May,  1904,  the  Improvements 
on  the  place  were  commenced.  The  money 
to  buUd  the  house  was  earned  cooking  for  a 
crew  of  men  that  put  in  the  waterworks  at 
the  springs,  and  doing  anything  else  that  I 
could  get  to  do  from  that  Mr.  Murray  was 
about  the  springs  the  snmmer  of  1904,  and 
lived  right  next  door  to  us.  I  had  conversa- 
tion with  him  about  these  Improvements  in 
the  summer  of  1904.  He  made  no  claim 
whatever  to  the  property.  •  •  •  I  became 
of  age  in  189S.  •  *  *  I  supposed  tliat  all 
of  these  old  judgments  had  been  satisfied 
when  everything  father  owned  had  been 
taken  for  his  debts,  with  the  exception  of 
this  one  lot  and  I  didn't  know  there  was 
anything  against  this  place  until  after  it 
was  In  my  possession."  When  the  plaintiff 
was  asked  by  her  counsel  to  tell  what  serv- 
ices she  performed  for  the  family  prior  to 
the  date  of  the  conveyance,  the  defendants' 
counsel  objected  to  the  question  on  the 
ground  that  no  claim  is  made  in  the  com- 
plaint "that  the  consideration  for  the  con- 
veyance was  for  past  services  rendered." 
The  objection  was  overruled  and  an  excep- 
tion noted,  but  no  error  is  now  predicated 
upon  the  ruling;  so  that  we  may  assume 
that  tbe  case  is  presented  to  us  solely  upon 
tbe  questions  hereafter  considered,  regard- 
less of  any  question  of  pleading.  We  are^ 
then,  to  determine  what  the  relative  rights 
of  the  parties  are  as  disclosed  by  tbe  evi- 
dence. 

Two  contentions  are  advanced  by  the  ai»- 
pellants,  viz.:  (1)  That  In  the  absence  of  an 
agreement  between  plaintiff  and  her  father 
that  she  was  to  receive  compensation  for  he* 
services  after  she  became  of  age,  any  serr- 
ices  which  she  did  render  are  presumed  to 
have  been  gratuitous  on  account  of  the  re- 
lationship of  the  parties,  and  do  not  consti- 
tute a  valid  consideration  for  the  convey- 
ance of  property  as  against  the  father's  cred- 
itors; and  (2)  that  an  agreen>ent  on  her  part 
to  support  her  father  and  mother  in  the  fo- 
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tnre  is  either  prima  facte  or  conclusively 
fraudulent,  and  yold  as  to  existing  creditors 
of  her  father. 

It  may  first  be  noted  that  no  question  of 
Inadequacy  of  consideration  is  Inyolved.  In 
fact,  there  Is  no  testimony  as  to  the  value  of 
the-  lot  at  the  time  of  the  conveyance  from 
Officer  to  his  daughter.  The  contention  of 
the  appellants  is  that  the  conveyance  was  In 
the  light  of  the  testimony  fraudulent  as  a 
matter  of  law.  One  of  the  cases  confidently 
relied  upon  by  the  appellants  Is  Guffln  v. 
First  National  Bank  of  Morrison,  74  111.  259. 
In  that  case  the  court  said:  "Xo  principle  is 
better  settled  than  where  a  son  or  daughter 
remains  In  the  father's  family  after  becom- 
ing of  age.  In  the  absence  of  a  contract,  such 
person  can  recover  nothing  for  services  ren- 
dered, and  whatever  the  father  may  choose 
to  give  in  after  years  Is  nothing  more  than 
a  mere  gift  He  is  under  no  legal  obligation 
to  make  any  recompense.  The  son  or  daugh- 
ter is  presumed  to  have  rendered  such  serv- 
ices gratuitously."  In  the  case  of  the  Ionia 
County  Savings  Bank  v.  McLean,  84  Mich. 
626,  48  N.  W.  169,  It  appeared  that  a  daugh- 
ter lived  with  her  father  as  a  member  of  his 
family  for  some  11  years  after  attaining  her 
majority,  and  performed  services  during  that 
time,  but  without  any  contract  for  hire.  It 
was  held  that  she  had  no  valid  claim  which 
could  be  enforced  either  against  htm  or  his 
estate.  See,  also,  to  the  same  effect,  Sanders 
v.  Wagonseller,  19  Pa.  248;  Snyder  v.  Free, 
114  Mo.  360,  21  S.  W.  847.  The  Supreme 
Court  of  Iowa  in  Harris  v.  Brink,  100  Iowa, 
366,  69  N.  W.  684,  62  Am.  St  Bep.  578,  stated 
the  second  rule  relied  upon  by  the  appel- 
lants thus:  "The  authorities  proceed  upon 
the  theory  that  it  la  the  legal  duty  of  a  debt- 
or to  pay  his  debt  rather  than  to  provide  for 
his  future  support"  See,  also,  20  Cyc  533- 
57a 

On  the  other  hand,  it  is  almost  uniformly 
held  that  where  an  agreement  to  pay  for 
services  has  been  made.  It  can  be  enforced, 
and  a  conveyance  of  property  in  payment  for 
services  rendered  -will  be  uphejd,  in  the  ab- 
sence of  actual  fraudulent  Intent.  See  Mltch- 
eU  v.  Simpson,  62  Kan.  ■343,  63  Pac  440; 
Byrnes  v.  Clark,  57  Wis.  13,  14  N.  W.  815; 
Leqve  v.  Stoppel,  64  Minn.  152,  66  N.  W.  124; 
Citizens'  State  Bank  v.  Weston,  103  Iowa, 
736,  72  N.  W.  542.  And  the  contract  may  be 
Inferred  from  circumstances  or  may  arise  by 
operation  of  law.  The  Supreme  Court  of 
Wisconsin,  in  Byrnes,  v.  Clark,  supra,  said: 
"If  there  is  an  express  contract  to  pay  for 
the  services,  the  child  thereby  becomes  the 
servant  of  the  father  In  respect  to  such  serv- 
ices, and  may  recover  quantum  meruit." 
See,  also,  Schouler's  Domestic  Relations  (5th 
Ed.)  $  260.  In  Snyder  v.  Free,  supra,  the 
Supreme  Court  of  Missouri  said:  "The  ordi- 
nary presumption  as  to  such  services  (that 
they  were  gratuitous)  may  be  overcome  by 
proof  of  an  express  or  implied  contract  which 


looks  to  compensation  as  a  reward  for  serv- 
ices rendered."  A  contract  to  pay  may  be  in- 
ferred from  circumstances.  House  v.  House, 
6  Ind.  60.  We  must  not  forget  that  the  rul» 
of  law  which  denies  a  right  of  recovery  to 
the  child,  in  the  absence  of  a  contract  for 
compensation,  is  at  best  founded  only  in  pre- 
sumption. In  the  absence  of  proof  to  the 
contrary,  such  services  are  presumed  to  have 
been  gratuitously  rendered.  The  great  ma- 
jority of  the  decided  cases  dealing  with  the 
subject  relate  either  to  causes  like  the  one 
at  bar,  or  to  those  involving  claims  against 
the  estate  of  a  deceased  parent;  and  the  pre- 
sumption appears  to  have  arisen  from  the 
necessity  of  aflCording  protection  to  credit- 
ors and  others  in  the  circnmstancea.  But 
we  are  inclined  to  the  opinion  that,  where 
the  circumstances  of  the  particular  case 
tend  to  rebut  the  presumption,  those  circum- 
stances may  well  be  taken  into  considera- 
tion, especially  by  a  court  of  equity,  in  de- 
termining whether  the  claimant  to  compen- 
sation may  rely  upon  an  implied  promise  to 
pay  for  the  services  rendered.  Assuming, 
then,  that  the  agreement  to  look  after  and 
improve  the  property  and  maike  a  home  for 
the  father  and  mother  was  not  a  sufficient 
consideration  for  the  transfer  in  this  case 
as  against  existing  creditors.  It  still  remains 
to  be  determined  whether  the  father  was 
not  bound  as  upon  Implied  contract  to  pay 
what  the  daughter's  services  were  reason- 
ably worth. 

In  the  case  of  Reando  t.  Mlsplay,  90  Ma 
251,  2  S.  W.  405,  59  Am.  Rep.  13,  it  was  bdd 
that  where  a  daughter  rendered  services  to 
her  Insane  mother,  in  taking  care  of  her,  and 
intended,  while  so  doing,  to  charge  for  the 
same,  and  such  services  were  necessary  for 
the  comfort  and  well-being  of  the  mother, 
the  daughter  might  recover  for  the  services. 
It  was  there  said,  however,  that  if  the  serv- 
ices were  rendered  as  acts  of  gratuitous 
kindness,  and  as  a  member  of  the  family, 
with  no  intention  of  charging  for  the  same, 
the  daughter  could  not  recover,  and  that  In 
such  latter  case  it  would  make  no  differ- 
ence how  meritorious  and  valuable  they 
may  have  been.  In  the  case  of  Fisher  v. 
Fisher,  5  Wis.  472,  it  was  held  that  where  a 
son  continued  to  reside  with,  and  labor  for, 
his  father  after  arriving  at  the  age  of  ma- 
jority, there  might  be  circumstances,  short 
of  an  express  promise  to  pay  on  the  part  of 
the  father,  entitling  the  son  to  recover  for 
his  services.  The  court  said:  "But  it  would 
manifestly  have  been  incumbent  upon  the 
son  to  show  that  the  ordinary  relation  of 
child  and  parent  did  not  subsist  between  him 
and  his  father,  and  that  it  was  the  under- 
standing of  the  parties  that  he  should  have 
compensation  for  his  services."  The  Su- 
preme Court  of  Indiana  has  said:  "It  is  a 
general  rule  that  where'  a  child  continues 
with  the  parent  after  becoming  of  age,  no 
express  contract  for  wages  being  shown,  the 
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presumption  Is  no  wages  are  to  be  paid. 
Bnt  a  contract  to  pay  a  reasonable  compen- 
sation may  be  Inferred  from  drcumstances 
tending  to  rebut  the  presumption  that  there 
was  to  be  no  compensation.'.'  Adams  t.  Ad- 
ams, 23  Ind.  50.  And  the  Supreme  Court  of 
North  Carolina  In  Young  v.  Herman,  97  N. 
C.  280,  1  S.  E.  T92,  recognized  the  same  rule. 
See,  also,  Hllblsh  v.  Hllblsh,  71  Ind.  27; 
Hart  V.  Hess,  41  Mo.  441;  Fitch  ▼.  Peckham, 
16  Vt  150;  Miller  ▼.  Miller,  16  111.  296.  In 
the  case  of  Mitchell  v.  Simpson,  supra,  the 
Supreme  Court  of  Kansas  said:  "That  aft- 
er an  adult  child  has  performed  services 
without  an  agreement  for  compensation  the 
parent,  as  an  inducement  to  remain  in  the 
service,  of  the  family,  may  lawfully  promise 
to  pay  for  what  before  that  time  had  been 
performed  without  an  agreement,  cannot, 
as  we  think,  be  questioned.  If  bona  fide,  the 
transaction  is  unassailable."  The  case  of 
Freeman  v.  Freeman,  65  111.  106,  very  well 
Illustrates  the  situation  of  the  plaintiff  in 
this  case.  It  there'  appeared  that  a  son, 
some  time  after  hla  majority,  left  his  par- 
ents, commenced  business  on  his  own  ac- 
count, and  was  afterwards  induced  by  his 
father  to  return,  all  his  other  sons  having 
left  him,  and  he  continued  to  labor  for  his 
father  for  many  years,  managing  his  aftairs 
and  supporting  his  parents,  for  which  he  re- 
ceived nothing  but  his  board,  scanty  cloth- 
ing, and  a  little  spending  money.  The  proof 
also  showed  that  the  father  Intended  to 
compensate  him  by  devising  bis  farm  to  him, 
but  was  killed  before  be  had  made  his  will. 
It  was  held  that  it  was  but  reasonable  to 
presume  that  the  father  Intended  to  pay  and 
the  son  to  receive  pay  for  his  labor,  either  in 
money  or  by  devise  in  the  father's  will,  and 
that  a  verdict  in  favor  of  the  son  for  serv- 
ices against  the  father's  estate  would  not  be 
disturbed. 

The  transcript  before  us  has  not  been  pre- 
pared in  accordance  with  paragraph  3  of 
rule  7  of  this  court  (57  Pac.  vl),  in  that: 
this  being  an'  equity  case  wherein  questions 
of  fact  arising  upon  the  evidence  are  sub- 
mitted for  review,  the  testimony  should 
have  been  presented  by  question  and  an- 
swer. Mention  is  made  of  this  simply  to  em- 
phasize the  idea  that  the  Judge  and  Jury  be- 
low were  In  a  much  better  situation  to  draw 
proper  condnsions  than  are  the  members  of 
this  court  We  are  obliged,  therefore,  to 
place  a  greater  reliance  upon  the  Undlngs 
than  would  otherwise  be  necessary.  It  ap- 
pears that  the  first  Judgment  against  Officer 
was  recovered  more  than  10  years  before 
the  commencement  of  this  action,  and  that 
after  everything  which  he  owned,  with  the 
exception  of  the  lot  In  controversy,  had  been 
taken  for  his  debts,  the  balance  was  allowed 
to  remain  wholly  unsatiafled  until  it  was  no 


longer  a  lien  upon  the  lot  In  the  meantime 
the  plalntlCT  became  of  age  and  left  home, 
going  to  Bozeman  to  school,  during  which 
time  she  worked  for  her  board  and  that  of 
a  younger  brother.  On  April  23,  1901,  her 
father  received  an  injury  which  seems  to 
have  incapacitated  him  for  further  physical 
exertions  in  behalf  of  himself  or  family,  and 
requested  her  to  return  home.  She  was  then 
21  years  of  age,  and,  according  to  the  undis- 
puted testimony,  was  depending  upon  her 
own  labor,  not  only  for  her  own  education 
and  support  but  for  the  support  of  her 
younger  brother  as  well.  She  may  well  be 
considered  as  having  severed  her  relations 
with  her  father's  family  when  she  went  to 
Bozeman,  and  as  having  returned  at  his 
request,  not  merely  as  a  daughter,  but  as 
one  who  was  to  furnish  practically  all  of 
the  maintenance  for  her  family  from  that 
time  on.  Indeed,  we  think  under  the  cir- 
cumstances the  Jury  would  have  been  Justi- 
fled  in  finding  an  Implied  promise  to  pay 
for  the  services  without  any  further  testi- 
mony. But  there  is  more.  The  father  him- 
self, evidently  realizing  the  injustice  and 
Inhumanity  of  allowing  her  to  expend  the 
best  years  of  her  life  in  hard  labor  without 
comi)ensatlon,  finally  agreed  to  recompense 
her  for  what  she  had  done  and  for  her  fu- 
ture services.  It  is  true  that  in  one  aspect 
this  agreement  was  Illegal  as  to  existing 
creditors,  but  the  fact  that  it  was  made  dem- 
onstrates beyond  a  doubt  that  neither  Officer 
nor  his  daughter  regarded  the  services  as 
gratuitous.  This  being  so,  an  implied  prom- 
ise to  pay  quantum  meruit  immediately 
arose,  and,  if  anything  was  due  her  on  June 
27,  1902;,  the  amount  then  due  was  a  valua- 
ble consideration  for  the  conveyance  which 
she  received  on  tliat  date,  provided  the 
transaction  was  had  In  good  faith,  and  as 
to  that  there  can  be  no  doubt  under  the  tes- 
timony. It  appears  that  she  had  worked 
for,  nursed,  and  supported  the  family  for 
alMut  14  months  prior  to  the  time  when  she 
received  the  deed,  and  she  herself  says:  "I 
was  to  receive  this  piece  of  property  for  my 
services."  There  is  no  testimony  as  to  what 
her  services  were  worth,  but  neither  is  fhere 
any  as  to  the  value  of  the  lot;  and,  as  de- 
fendant Swindlehurst'a  predecessor  in  inter- 
est made  no  effort  to  subject  it  to  the  satia- 
factlon  of  his  Judgment  although  he  lived  in 
the  vicinity,  It  may  fairly  be  presumed  that 
its  value  was  small  prior  to  the  time  when 
plaintiff  Improved  the  same. 

We  think  the  right  party  had  Judgment  In 
the  district  court  and  that  the  order  deny- 
ing a  new  trial  should  be  affirmed. 

Affirmed. 

BRANTLT,  O.  J.,  and  HOLLOWAT.  J,, 

concur. 
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THURMAN  T.  PITTSBURG  &  M.  COPPER 
CO.  et  al. 

(Sapreme  Court  of  Montana.     April  18,  1910.) 

1.  Pleading  (J  63*)— Statutobt  Actions. 

Where  a  party  relies  for  recovery  on  a 
special  statute  creating  a  liability  where  none 
existed  before,  he  must  set  forth  in  ordinary 
and  concise  language  a  statement  of  facts  show- 
ing his  right  to  recover  under  that  statute. 

[E3d.    Note.— For   other   cases,    see    Pleading, 
Cent  Dig.  {  133;    Dec.  Dig.  {  63.*] 

2.  Master  and  Servant  (S  258*)— Injitbies 
TO  Servant  —  Action  —  Pleading — Statu- 
tory Provisions. 

Under  Rev.  Codes,  J  5248,  declaring  that 
every  corporation  operating  any  mine  shall  be 
liable  for  injuries  to  employes  when  such  in- 
juries are  caused  by  the  negligence  of  any  snper- 
intendent,  foreman,  shift'  boss,  hoisting  or  oth- 
er engineer,  or  craneman,  a  complaint  for  in- 
juries to  an  employ^  changing  defendants  with 
primary  negligence  in  failing  to  use  ordinary 
care  to  furnish  plaintiff  a  safe  place  to  woric, 
and  not  alleging  any  specific  acts  of  negligence 
of  any  vice  principal  within  the  statute,  does  not 
state  a  cause  of  action  within  the  statute. 

[ESd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  822;  Dec.  Dig.  {  258.*1 

8.  Master  and  Servant  (J  264*)  —  Injuries 
TO  Servant  —  Action  —  Pleading  —  Vari- 
ance. 

Where  a  complaint  for  injuries  to  a  miner 
counts  on  primary  negligence  of  the  master  in 
not  fumistung  a  safe  place  to  work,  proof  that 
plaintiff  was  bound  to  timl>er  an  excavation 
before  drilling  any  further,  and  that  he  entered 
into  the  work  of  timbering  without  taking  pre- 
liminary measures  for  his  safety,  through  the 
negligent  direction  of  a  foreman  that  the  place 
was  safe,  does  not  support  the  cause  of  action 
alleged,  and  a  motion  of  nonsuit  was  properly 
granted. 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  872;  Dec.  Dig.  i  264.*] 

4.  Master  and  Servant  (|  199*)  —  Injuries 
TO  Servant  —  Fellow  Servants  —  Shift 
Boss  in  Mine. 

A  shift  boss  in  a  mine  whose  duty  extends 
no  further  than  to  guide  and  direct  the  employes 
under  him  in  the  performance  of  the  particular 
work  in  whicb  he  is  engaged  with  them  is  at 
common  law  a  fellow  sen-ant  of  the  employes. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  491 ;   Dec.  Dig.  {  199.*] 

6.  Master  and  Servant  (|  210*)  —  Injuries 
TO  Servant— Assumption  of  Risk— Mining 
Risks. 

Where,  when  excavations  in  a  mine  had 
proceeded  a  certain  distance,  it  was  necessary 
to  timber  the  place  so  as  to  preserve  the  safe- 
ty of  employ^  working  there,  an  employ^  who 
bad  been  working  as  a  miner  ITV^  days  came  to 
woifc  in  the  morning,  and  was  testing  the  ground 
in  tiie  excavation  to  see  that  it  was  safe,  so  that 
be  could  proceed  with  timbering  it,  and  was  told 
by  tbe  foreman  that  it  was  safe,  and  the  em- 
ploys left  the  place  to  get  timber  and  stayed 
away  for  S%  hours,  and  then  returned  and 
made  no  furtner  tests  to  determine  whether  it 
was  then  safe,  he  assumed  the  risk  of  injury 
from  a  falling  rock,  since  the  danger  was  ob- 
vious and  his  right  to  rely  on  the  foreman's 
statement  ceased  from  lapse  of  time  and  the 
dianging  conditions,  which  he  should  have 
"kuowa. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  620 ;   Dec.  Dig.  i  219.*] 


6.  Master  and  Sebtant  ((  211*)  —  Injuries 
TO  Servant— Assumption  or  Risk- Mining 
Risks. 

Though  generally  it  is  the  duty  of  the 
master  to  use  ordinary  care  to  furnish  a  rta- 
sonably  safe  place  to  work,  and  while  this  duty 
cannot  be  delegated,  in  mining  one  of  the  neces- 
sary incidents  of  the  employment  of  servants  is 
the  making  of  the  place  in  which  he  works; 
and  any  dangers  arising  from  the  work  as  it 
projrresses  caused  by  changing  conditions  or  in 
making  dangerous  places  safe  is  assumed  by  the 
employe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  557 ;   Dec.  Dig.  i  2U.*] 

7.  Master  and  Servant  ({  211*)  —  Injuries 
to  Servant  —  Assumption  of  Rise— Dott 

OF  Master. 

The  general  rule  that  in  mining  the  serv- 
ant assumes  the  risk  of  injury  as  the  work 
proceeds  because  such  servant  is  making  his 
own  place  to  work  does  not  apply  after  the  place 
is  completed  as  it  is  then  the  duty  of  the  master 
to  use  ordinary  care  to  keep  it  safe,  and  he 
must  perform  the  duty  of  inspection  and  repair 
to  preserve  that  condition,  Mid  he  is  liable  for 
any  injuries  suffered  by  his  servants  through  any 
neglect  of  duty  in  that  behalf. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  557 ;   Dec.  Dig.  i  211.*] 

8.  Master  and  Servant  (§  811*)  —  Injuries 
to  Third  Persons— Individuai.  liiABiLrrr 
OF  Foreman. 

A  foreman  in  a  mine  cannot  be  charged,  so 
as  to  render  him  personally  liable  for  injuries 
sustained  to  an  employe,  with  the  negligence  of 
a  shift  boss  whereby  the  servant  was  injured, 
where  the  foreman  was  not  present  at  the  time 
of  the  injury,  and  the  shift  boss  was  in  the  em- 
ploy of  the  master  and  not  of  the  foreman,  and 
the  foreman  omitted  no  duty  with  which  he  was 
personally  charged. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1236;   Dec.  Dig.  S  311.*] 

Appeal  from  District  Court,  Silver  Bow 
County ;  John  B.  McClernan,  Judge. 

Action  by  Court  Tharman  against  tbe 
Pittsburg  &  Montana  Copper  Company  and 
another.  From  a  judgment  for  defendants 
and  from  an  order  denying  a  new  trial,  plain- 
tiff appeals.    Affirmed. 

Meckel  &  Meyer,  for  appellant  Kremer. 
Sanders  &  Kremer,  for  respondents. 

BRANTLT,  O.  J.  This  action  was  brought 
by  plaintiff  to  recover  damages  for  personal 
Injuries  received  by  him  during  the  course 
of  his  employment  by  the  defendant  corpora- 
tion In  Its  mine  in  Silver  Bow  county,  and 
whUe  workiug  under  the  direction  of  the 
defendant  Ray,  its  foreman.  The  complaint 
alleges  with  much  detail  the  circumstances 
surrounding  the  accident  It  states  substan- 
tially the  following :  That  during  the  month 
of  May,  1907,  tbe  plaintiff  was  In  the  em- 
ploy of  the  defendant  company  as  a  machine 
man,  competent  to  operate  a  compressed-air 
drill;  that  he  was  directed  to  work  at  a 
place  in  the  mine,  a  particular  description 
of  which  he  cannot  give,  which  had  not  been 
timbered;  that  it  was  the  duty  of  the  de- 
fendants to  furnish  timbermen  to  timber 
such  places  as  had   been   excavated   during 


•For  other  esses  see  lama  topic  and  Mctton  NUMBER  la  Dec.  ft  Am.  Digs.  U07  to  date,  *  Raportar  Indexes 
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the  progress  of  the  work,   and,  when  the 
Umbermen  failed  to  do  the  required   tim- 
bering,  to  require  the  shifts  of  men  who 
lind  made  the  excavations  to  timber  them; 
that  the  defendaots  had  failed  to  furnish 
tlmbermen   and   had    failed   to   require   the 
outgoing  shift  to  timber  the  said  place,  and 
thus  faUed  to  exercise  ordinary  care  to  fur- 
nish  plaintiff   a    reasonably    safe  place  in 
which  to  work ;  tibat  the  ground  at  the  point 
where  the  plaintifl  was  directed  to  worlt  was 
unstable  and  likely  to  cave  and  fall,  from 
slacking  upon  exposure  to  the  air,  If  Jarred 
or  shaken  to  the  slightest  extent ;   that,  not- 
withstanding this  fact,  the  defendants  caus- 
ed to  be  operated  at  various  points  on  the 
same  level  upon  which  plaintiff  was  working 
several  large  compressed-air  drills  in   such 
close  proximity  to  plaintiff  that  the  blows 
struck  by   them   against  the   walls  of  the 
mine  shook  and  jarred  the  ground  for  a  con- 
siderable space  adjacent  thereto,  and  par- 
ticularly  at  the  place   where  the  plaintiff 
was  working;    that  it  was  exceedingly  dan- 
gwous  to  work  at  that  place  after  an  ex- 
cavation had  been  made  and  before  It  had 
been  properly  timbered,  and  the  danger  was 
Increased  by  the  operation  of  the  drills,  a 
fact  not  known  to  the  plaintiff,   but  well 
known  to  the  defendants;    that  the  defend- 
ants carelessly  and  negligently  directed  plain- 
tiff to  work  in  the  said  place,  and  tliat,  while 
he  was  so  engaged  at  work  "and  because  of 
the  carelessness  and  negllg^ice  complained 
of,"  a  piece  of  rock  became  loose  and  fell 
upon  his  back,  causing  the  Injury.     It  pro- 
ceeds:   "That  at  the  said  time  plaintiff  was 
acting  within  the  scope  of  his  employment 
and  acting  and  working  under  the  orders  and 
directions  of  the  defendants  herein,  and  that 
at  the  time  he  was  so  Injured,  he  was  setting 
up  and  preparing  his  said  drill  and  getting 
the  same  ready  and  In  position,  preparatory 
to  drilling  boles, In  the  wall  at  the  place 
wherein  plaintiff  was  at  the  said  time  em- 
ployed,  and  that  all  of  the  things   which 
plaintiff  was  at  the  said  time  doing  and  per- 
forming was  a  part  of  plaintiff's  employment, 
and  he  was  acting  in  the  discharge  of  the 
duties  of,  and  within  the  scope  of,  his  em- 
ployment when  he  was  so  injured."     Then 
follow  allegations  detailing  the  character  of 
the  injury  and  plaintiff's  resulting  disability, 
with   demand   for   judgment.     General    and 
special  demurrers,  Interposed  by  the  defend- 
ants, having  been  overruled,  they  answered, 
denying  all  the  material  allegations  of  the 
complaint,  and  alleging  the  usual  defenses  of 
contributory  negligence,  assumption  of  risk, 
and  that  the  Injury  was  caused  by  the  neg- 
ligence of  a  fellow  servant  of  plaintiff.    At 
tbe  close  of  plaintiff's  case  the  defendants 
each  moved  for  a  nonsuit,  upon  the  grounds, 
among  others,  that  the  evidence  fails  to  show 
that  either  of  them  was  guilty  of  the  neg- 
ligence alleged  in  the  complaint,  and  hence 
that  there  la  a  fatal  variance  between  the 
allegations  contained  in  the  complaint  and 


the  evidence  adduced  la  support  thereof,  and 
that  it  affirmatively  appears  that  the  plaintiff 
assumed  the  risk.  The  motion  for  nonsuit 
was  sustained  and  judgment  ordered  folr  de- 
fendants. From  the  judgment  and  an  order 
denying  his  motion  for  a  new  trial  the  plain- 
tiff has  appealed. 

Though  counsel  make  three  assignments 
of  error,  they  all  present  tbe  same  question, 
to  wit:  Did  the  court  err  in  granting  the 
motion  for  nonsolt?  Before  entering  upon 
the  examination  of  the  evidence,  we  shall 
consider  briefly  the  theory  of  the  action 
adopted  by  counsel  for  plaintiff,  as  shown 
by  the  allegations  contained  in  the  complaint. 
-  Section  5248,  Rev.  Codes,  dedaree :  "That 
every  company,  corporation,  or  individual 
operating  any  mine,  smelter  or  mill  for  the 
refining  of  ores  shall  be  liable  for  any  dam- 
ages sustained  by  ^ny  employes  thereof  with- 
in this  state,  without  contributing  negligence 
on  his  part,  when  such  damage  is  caused  by 
the  negligence  of  any  superintendent,  fore- 
man, shift  1>0BS,  hoisting  or  other  engineer 
or  cranemen."  The  purpose  and  effect  of  this 
provision  is  to  declare  who  among  the  agents 
and  employes  of  the  owner  of  a  mine,  or 
mill,  or  smelter,  are  to  be  deemed  vice  prin- 
cipals for  whose  negligence  the  owner  may 
be  held  liable  to  other  employes,  upon  the 
principle  embodied  in  the  .maxim,  "respon- 
deat superior";  In  other  words,  to  classify 
the  employes  by  declaring  who  among  them 
are  vice  principals.  In  so  far  as  It  puts  into 
that  class  employes  who  under  the  common- 
law  rule  were  held  to  be  fellow  servants  be- 
cause engaged  with  other  employes  ip  a  com- 
mon employment  for  a  common  purpose,  it 
modifies  the  common-law  rule  that  the  master 
is  not  liable  for  Injuries  caused  to  an  em- 
ploye by  the  negligence  of  a  fellow  servant. 
It  creates  a  liability  where  none  existed  be- 
fore its  enactment  by  taking  away  a  defense 
which  was  theretofore  available  to  the  mas- 
ter. In  Kelly  v.  Northern  Pacific  Ry.  Co., 
35  Mont  243,  88  Pac.  1009,  this  court  dis- 
cussed provisions  of  a  statute  having  the 
same  purpose  and  effect  with  reference  to 
persons  and  corporations  engaged  in  opera- 
ting railways.  Rev.  Codes,  i  5251.  The  cases 
in  which  were  Involved  and  determined  ques- 
tions touching  the  form  of  pleading,  which 
must  be  adopted  in  order  to  state  a  cause  of 
action  under  similar  provisions,  were  exam- 
ined. Following  what  we  deemed  the  best 
reasoning  upon  the  subject,  the  court, 
through  Mr.  Justice  Smith,  said:  "In  or- 
der to  settle  the  rule  In  this  state,  we  de- 
cide that,  where  a  party  relies  for  recovery 
upon  a  special  statute  creating  a  liability 
w&ere  none  existed  before,  he  must  set  forth 
in  ordinary  and  concise  language  a  statement 
of  facta  showing  his  right  to  recover  under 
that  statute."  Testing  the  complaint  in  this 
case  by  this  rule,  it  falls  far  short  of  stating 
a  cause  of  action  under  the  statute.  The  de- 
fendants are  charged  jointly  with  primary 
negligence.    Arranging  the  allegations  1»  log- 
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leal  order,  the  substance  of  the  charge  Is  that 
the  ground  where  the  plaintiff  was  occupied 
was  soft  and  likely  to  cave  and  fall  because 
of  slacking  when  exposed  to  the  air;  that 
the  danger  was  Increased  by  concussion  pro- 
duced by  the  drills ;  that  this  fact  was  known 
to  defendants,  and  not  to  plaintiff;  that  It 
was  the  duty  of  the  defendants  to  furnish 
timbermen  to  timber  the  ground  in  order 
that  it  l>e  properly  supported;  that  defend- 
ants failed  to  do  this;  that  they  carelessly 
and  negligently  ordered  him  to  work  in  the 
excavation  before  it  was  timbered,  and  that 
because  of  this  negligence,  while  he  was  en- 
gaged in  setting  up  his  machine,  a  piece  of 
rock  fell  upon  him,  inflicting  the  injury  com- 
plained of.  As  observed  by  Mr.  Justice 
Smith,  in  the  Kelly  Case,  supra,  in  adopt- 
ing the  form  he  did  in  charging  the  negli- 
gence upon  which  is  predicated  the  right  to 
recover,  the  plaintiff  lost  sight  of  the  distinc- 
tion between  the  acts  of  the  corporation, 
which,  though  done  by  an  agent,  are  yet 
primarily  the  acts  of  the  corporation,  and 
those  for  which  it  may  be  held  liable  upon 
the  principle  of  the  maxim,  "respondeat  su- 
perior." The  complaint  does  not  Invoke  the 
principle  of  respondeat  superior  upon  which 
the  statute  is  based,  but  counts  exclusively 
upon  the  violation,  by  both  of  defendants, 
of  their  common-law  duty  to  use  ordinary 
care  to  furnish  the  plaintiff  with  a  reason- 
ably safe  place  in  which  to  do  his  work.  It 
does  not  allege  any  specific  act  of  negligence 
by  Ray,  the  foreman,  which  it  imputes  to  the 
corporation.  We  must  therefore  examine  the 
evidence  with  a  view  of  determining  whether 
it  tends  to  support  the  cause  of  action  thus 
stated. 

The  facts  established  by  the  evidence  are 
these:  The  plaintiff  was  employed  as  a  ma- 
chine man,  but  he  was  engaged  with  others 
in  excavating  a  drift  or  tunnel  on  the  800- 
foot  level  of  the  defendant  company's  mine. 
His  duties  included  drilling,  blasting,  and, 
when  the  conditions  required  it,  he  had  to 
do  or  to  assist  In  doing  the  timl>ering,  nec- 
essary to  furnish  support  to  the  ground  as 
the  excavation  progressed.  As  soon  as  the 
excavation  at  any  time  progressed  far 
Miough  to  permit  the  putting  in  of  a  set  of 
timbers,  the  miners  on  duty  were  required  to 
init  It  in.  If  tb^  faUed  to  put  it  in,  or  if 
the  men  on  any  shift  on  duty  neglected  to 
timber  as  soon  as  the  excavation  had  pro- 
gressed far  enough,  it  was  customary  for  the 
shift  Ikmss  to  stop  the  work  of  excavation, 
and  direct  them  to  put  in  the  timbers.  The 
last  set  had  been  put  in  by  the  plaintiff  and 
another  miner  who  was  on  shift  with  him. 
When  they  went  off  shift,  the  excavation  b&d 
progressed  nearly  to  the  point  at  which  an- 
other set  of  timbers  was  required.  When 
they  returned  at  the  usual  time  on  the  next 
day  to  resume  wotk,  no  additional  timbering 
had  been  done,  but  the  excavation  had  pro- 
gressed nearly  far  enough  to  require  two 
These  sets  were  six  feet  in  length. 


When  plaintiff  went  off  shift,  no  timbers  had 
been  provided.  There  were  none  when  he 
returned.  The  first  thing  plaintiff  did  upon 
his  return  was  to  make  an  examination  of 
the  ground  to  ascertain  If  it  was  safe,  and 
in  doing  so  he  picked  down  any  portions  of 
rock  that  he  found  loose  or  likely  to  falL 
While  he  was  so  engaged,  one  Johnson,  the 
shift  boss,  came  by,  and,  having  looked  over 
the  place,  said:  "That's  all  right  Go  ahead 
and  put  in  the  timbers."  He  also  used  the 
words:  "That  ground  Is  all  right"  The 
plaintiff  then,  having  examined  the  ground 
and  being  satisfied  from  bis  examination  and 
the  statements  of  the  shift  boss  that  it  was 
safe,  went  out  to  the  shaft  to  obtain  tim- 
bers. He  did  not  return  until  some  time  lat- 
er; or,  as  be  himself  states,  until  after  the 
lapse  of  S%  hours.  He  was  waiting  for  the 
timbers  to  be  brought  down  from  the  sur- 
face. Whether  it  was  his  duty  to  go  to  the 
surface  for  them  does  not  appear.  It  does 
appear  that  he  waited  at  the  shaft  until  tim- 
bers were  sent  down.  Having  secured  them, 
he  returned,  and,  assisted  by  his  companion, 
proceeded  to  put  them  in  without  further  ex- 
amination, however,  to  ascertain  If  the 
ground  was  still  safe.  While  in  a  stooping 
position  removing  some  material  from  the 
place  where  he  intended  to  set  a  timber,  a 
piece  of  rock  fell  upon  him  from  the  roof  of 
the  excavation,  and  Infilcted  the  injury  com- 
plained of.  It  was  customary  for  the  miners 
in  timbering  to  protect  themselves  by  put- 
ting temporary  lagging  overhead  to  prevent 
the  fall  of  rock  from  above.  During  the  ab- 
sence of  the  plaintiff  drilling  was  in  progress 
In  the  vicinity  of  the  excavation,  but  none  of 
the  witnesses  state  definitely  whether  the 
concussion  produced  was  sufficient  to  affect 
the  stability  of  the  ground  in  the  excavation, 
though  the  Jar  was  perceptible  for  some  dis- 
tance In  any  direction  from  the  places  where 
the  drills  were  in  operation.  The  ground  in 
the  vicinity,  other  than  that  in  the  excava- 
tion in  which  the  plaintiff  was  at  work,  did 
not  generally  require  timbering. 

It  thus  appears  that  at  the  time  he  was 
Injured  the  plaintiff  was  not  engaged  in  set- 
ting up  his  machine  under  the  direction  of 
the  defendants,  or  either  of  them.  He  was 
engaged  In  making  the  place  safe,  so  that  be 
and  his  associates  might  be  protected  from 
the-  very  peril  from  which  he  suffered  the 
injury.  His  complaint  Is  that  the  defend- 
ants failed  to  famish  timbermen  to  timber 
the  place,  and  that  he  was  directed  to  work 
there  without  knowledge  of  the  conditions 
which  actually  existed;  whereas,  if  it  be 
assumed  that  Johnson  was  at  the  time  acting 
In  the  capacity  of  vice  prlnci]>al,  the  negli- 
gence which  the  evidence  tends  to  show  is 
that  the  plaintiff  by  reason  of  the  assurance 
given  him  by  Johnson  that  the  ground  was 
safe  neglected  to  take  the  precautions  for 
his  own  safety  which  he  otherwise  would 
have  taken ;  in  other  words,  he  was,  through 
the  negligence  of  Johnson,  Induced  to  go  ih' 
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to  a  place  of  danger,  when  otherwise  be 
would  not  have  done  so.  Thos  It  appears 
that  the  evidence  does  not  in  any  way  tend 
to  support  the  cause  of  action  alleged.  In 
personal  Injury  actions,  as  In  all  others,  the 
plaintiff  may  recover  only  upon  proof  estab- 
lisblng  substantially  the  cause  of  action  al- 
leged. Flaherty  v.  Butte  Electric  By.  Co., 
40  Mont.  — ,  107  Pac.  416.  Hence  the  mo- 
tion for  nonsuit  was  properly  granted  on  the 
ground  of  variance.  In  referring  to  the  lan- 
guage used  by  Johnson,  the  shift  boss,  we 
use  the  term  "assurance."  We  do  so  In  or- 
der to  give  it  the  construction  most  favor- 
able to  the  plaintiff.  To  say  the  least,  it 
is  doubtful  whether  it  Is  susceptible  of  this 
construction. 

The  motion  was  also  properly  granted  on 
the  ground  that  the  plaintiff  assumed  the 
risk.  The  evidence  does  not  tend  to  show 
what  the  duties  of  Johnson  were.  The  wit- 
nesses refer  to  him  merely  as  "shift  boss." 
This  court  has  heretofore  held  that  under 
the  common-law  rule  a  laborer  employed  by 
and  acting  under  the  orders  of  a  section 
foreman  of  a  railroad  is  a  fellow  servant  of 
the  foreman,  and  also  of  the  engineer  and 
foreman  of  a  yard  engine,  and  that  he  can- 
not recover  for  injuries  suffered  through 
their  negligence.  Goodwell  v.  Montana  Cen- 
tral Ry.  Co.,  18  Mont  293,  45  Pac.  210 ;  Hast- 
ings V.  Montana  Union  Ry.  Co.,  18  Mont 
493,  46  Pac.  264 ;  Mulligan  v.  Montana  Union 
By.  Co.,  19  Mont  1S5,  47  Pac.  795.  The 
same  rule  applies  to  a  shift  boss  In  a  mine, 
whose  authority  over  his  associates  extends 
no  further  than  to  guide  and  direct  them  In 
the  performance  of  the  particular  work  in 
which  he  is  engaged  with  them.  Allen  v. 
Bell,  32  Mont  60,  79  Pac.  B82.  The  only 
purpose  of  the  Legislature  In  enacting  the 
Ck>de  provision,  supra,  was  to  work  a  change 
In  this  rule.  If,  in  fact,  Johnson  was  engag- 
ed in  the  performance  of  duties  which  could 
not  be  delegated  by  the  company,  he  was  a 
vice  principal;  otherwise  he  was  a  mere 
fellow  servant  of  plaintiff,  and  any  negli- 
gence of  which  he  was  guilty  could  not  be 
imputed  to  the  company.  Under  the  view  we 
have  taken  of  the  case,  however,  the  plaintiff 
cannot  recover  even  If  it  be  conceded  that 
Johnson  was  a  vice  principal. 

The  plaintiff,'  as  a  reasonable  man,  must 
have  known  of  the  existing  conditions.  He 
had  been  working  there  for  17%  days — not 
as  a  machine  man,  as  he  alleges,  but  as  a 
miner.  His  duties  required  him  not  only  to 
make  the  place,  but  also  to  make  it  safe  by 
timbering  as  the  work  of  excavation  pro- 
gressed. When  the  shift  boss  came  to  him, 
be  was  engaged  in  testing  the  ground  to  as- 
certain if  it  was  safe.  Having  been  directed 
to  proceed  with  the  timbering,  with  the  as- 
surance that  the  ground  was  then  safe,  and 
having  tested  it  further,  he  went  to  procure 
tbe  timbers.  He  was  away  about  3%  hours. 
In    the  meantime  the  drilling  had  been  in 


progress,  and  the  Slacking  process  had  been 
going  on.  If  he  had  gone  into  the  place  at 
once  and  en£:aged  in  the  work  of  timbering, 
he  might  with  some  propriety  have  claimed 
that  he  had  relied  upon  the  assurance  of 
Johnson  that  the  place  was  safe;  but  after 
the  lapse  of  time  during  which  he  was  ab- 
sent— and  it  does  not  appear  that  the  de- 
fendants were  In  any  way  to  blame  for  this 
loss  of  time  or  even  knew  of  It — be,  as  a  rea- 
sonable man,  with  knowledge  of  the  chan- 
ging conditions,  had  no  right  to  rely  upon  tbe 
assurance;  for,  at  most,  it  was  made  with 
reference  to  the  conditions  as  they  existed 
at  that  time,  and  did  not  include  conditions 
as  they  would  exist  in  the  futura  Upon  his 
return  he  went  into  the  place,  and,  without 
taking  the  precautions  to  make  further  tests 
and  omitting  the  precaution,  usually  taken, 
of  putting  up  temporary  lagging  to  protect 
himself,  went  to  work  to  put  in  the  timbers. 
The  perils  were  open  and  obvious,  and,  aa 
he  chose  to  encounter  them  without  exerds- 
ihg  that  degree  of  care  and  clrcomspectlon 
which  the  law  requires  of  every  reasonable 
man  placed  in  like  circumstances,  he  assum- 
ed the  risk,  and  must  be  held  responsible  for 
his  own  Injury.  Under  the  rule  recognized 
by  this  court,  the  defendants  were  entitled 
to  a  nonsuit  on  this  ground.  Longpre  v.  Big. 
Blackfoot  Milling  Co.,  38  Mont  99,  99  Pac. 
131. 

Again,  while  under  the  general  rule  It  is 
the  duty  of  the  master  to  use  ordinary  care 
to  furnish  the  servant  a  reasonably  safe 
place  In  which  to  work,  and  while  this  duty 
cannot  be  delegated  to  others  so  as  to  free 
the  master  from  liability  (26  Cyc.  1821)  In 
mining  and  similar  industries,  one  of  the 
necessary  incidents  of  the  employment  of 
the  servant  is  the  making  of  the  place  In 
which  he  works.  The  conduct  of  industries 
of  this  character  is  dependent  upon  the  do- 
ing of  work  which  itself  brings  about  the 
dangers  to  which  the  servant  Is  exposed 
from  time  to  time  as  It  progresses.  Either 
the  master  must  himself  do  the  work  and 
personally  assume  all  the  attendant  risk,  or 
he  must  employ  some  one  else  to  do  it.  There- 
fore the  necessity  of  the  case  requires  the 
servant,  when  he  enters  such  employment, 
to  assume  the  risk  of  the  same  dangers,  and 
this  assumption  on  his  part  Is  an  incident 
of  the  contract  Shaw  v.  New  Year  Gold 
Mines  Co.,  31  Mont.  138,  77  Pac.  615.  On 
this  subject  Mr.  Labatt  says:  "The  role  that 
it  is  the  duty  of  a  master  to  exercise  ordinary 
care  to  provide  a  reasonably  safe  place  of 
work  for  his  servants  is  held  not  to  he  appli- 
cable to  cases  in  which  the  very  work  which 
the  servants  are  employed  to  do  is  of  such  a 
nature  that  its  progress  is  constantly  chan- 
ging the  conditions  as  regards  an  increase  or 
diminution  of  safety.  Tbe  hazards  thus  aris- 
ing as  the  work  proceeds  are  regarded  as  be- 
ing the  ordinary  dangers  of  the  employment 
and  by  his  acceptance  of  the  employment 
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the  Bervant  necessarily  assumes  them."  La- 
batt,  Master  &  Servant,  {  269.  In  the  case 
of  Flnalyson  v.  Utlca  Mining  &  Milling  Co., 
67  Fed.  507,  14  C.  C.  A.  492,  -wherein  the 
facts  are  somewhat  similar  to  those  before 
UB,  Judge  Sanborn,  speaking  for  the  court, 
said;  "But  this  rule  cannot  be  Justly  ap- 
plied to  cases  In  which  the  very  work  the 
servants  are  employed  to  do  consists  in  mak- 
ing a  dangerous  place  safe,  or  in  constantly 
changing  the  character  of  the  place  for  safe- 
ty as  the  work  progresses.  The  duty  of  the 
master  does  not  extend  to  keeping  such  a 
place  safe  at  every  moment  of  time  as  the 
work  progresses.  The  servant  assumes  the  or- 
dinary risks  and  dangers  of  his  employment 
that  are  known  to  him,  and  those  that  might 
be  known  to  him  by  the  exercise  of  ordinary 
care  and  foresight  When  he  engages  in  the 
work  of  making  a  place  that  is  known  to  be 
dangerous,  safe,  or  In  a  work  that  in  its 
progress  necessarily  changes  the  character 
for  safety  of  the  place  in  which  It  is  per- 
formed as  the  work  progresses,  the  hazard  of 
the  dangerous  place  and  the  increased  haz- 
ard of  the  place  made  dangerous  by  the 
work  are  the  ordinary  and  known  dangers 
of  such  a  place,  and  by  his  acceptance  of  the 
employment  the  servant  necessarily  assumes 
them."  After  the  place  has  been  completed, 
however,  It  becomes  the  duty  of  the  master 
to  use  ordinary  care  to  keep  It  safe,  and,  un- 
der the  application  of  the  general  rule,  he 
must  perform  the  duty  of  Inspection  and  re- 
pair, from  time  to  time,  to  preserve  that  con- 
dition, and  he  is  liable  for  any  Injury  suffer- 
ed by  his  servant  through  any  negligence  of 
duty  In  that  behalf.  Illustrative  applica- 
tions of  this  rale  are  found  In  Kelley  r. 


Fourth  of  July  Mining  Co..  16  Mont  484*  41 
Pac.  273,  and  Union  Pacific  Ry.  Co.  v.  Jarvi, 
53  Fed.  65,  3  C.  C.  A.  433.  If,  for  instance, 
the  employes  are  engaged  In  driving  a  tun- 
nel which  requires  timbering  as  It  progress- 
es, the  risk  of  the  dangers  Incident  to  the 
work  as  it  progresses  is  assumed  by  the  em- 
ployes, after  the  master  has  discharged  the 
duty  of  furnishing  suitable  appliances  and 
materials  for  the  work.  Nevertheless  the 
duty  to  Inspect  and  make  repairs  in  the  com- 
pleted portion  appertains  exclusively  to  the 
master.  If  Johnson  be  regarded  a  mere  fel- 
low servant  and  the  statement  made  by  him 
to  the  plaintiff  be  construed  as  the  usual  di- 
rection given  to  the  employes,  when  occa- 
sion required,  to  proceed  with  the  timbering, 
then,  under  the  rule  as  declared  in  the  cases 
cited  above,  the  injury  was  the  result  of  one 
of  the  ordinary  hazards'  of  the  business 
which  the  plaintiff  assumed  as  an  incident 
to  bis  contract  of  employment 

So  far  we  have  made  no  reference  to  the 
alleged  connection  of  foreman  Ray  with  the 
accident  The  evidence  falls  entirely  to  con- 
nect him  with  it  in  any  way.  He  was  not 
present  at  the  time.  The  shift  boss  was  not 
in  his  employ,  but  in  that  of  the  company. 
No  negligence  of  which  the  shift  boss  may 
have  been  guilty  vis  properly  Imputable  to 
him;  for  he  was  merely  an  Intermediate 
agent  who  could  not  be  held  responsible  ex- 
cept for  the  omission  of  some  duty  with 
which  he  himself  was  personally  charged. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

SMITH  and  HOLIX>WAY,  JJ.,  concnr. 
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(58  Wash.  292) 
WALTBR8   T.   SPOKANE}   INTERNATION- 
AL RY.  CO. 
(Supreme  Court  of  Washington.    May  6, 1810:) 

1.  Btidbnob  ({   118*)— Rkb   GEST.a— Dibcke- 

TION  OF  COUBT. 

statements  need  not  always  be  contempo- 
raneons  with  the  principal  act  to  be  admissible 
as  res  gestae,  if  they  arise  naturally  therefrom, 
and  directly  tend  to  explain  it;  the  determina- 
tion of  whether  the  statement  is  sufficiently  con- 
temporaneous to  render  it  admissible  being 
largely  in  the  sound  discretion  of  the  trial  court 
where  the  surrounding  circumstances  and  con- 
ditions are  shown. 

[Ed.    Note. — For   other  cases,    see    EJridence, 
Cent.  Dig.  U  297-302;    Dec.  Dig.  |  lia*] 

2.  E}viDKRCE  (S  123*)  — Res  GESTis  —  State- 
ments AnxB  EvKNT— Statemkntb  or  Ek- 
plot£b. 

Immediately  after  intestate,  a  brakeman, 
and  another  were  severely  injured  in  a  derail- 
ment, the  conductor  went  forward  to  the  engine 
where  Intestate  was,  saw  the  derailed  engine 
and  the  condition  of  the  track,  rails,  and  ties, 
and  returned  to  the  caboose,  and  attempted  to 
telpehone  to  the  general  offices  for  assistance, 
and,  being  nnable  to  do  so  ran  about  a  mile  to 
a  farmhouse,  telephoned  for  a  relief  train,  and 
returned  to  the  derailed  engine  almost  two  hours 
after  the  accident.  The  conductor  was  in  charge 
of  the  train,  and  was  the  superior  of  intestate 
and  other  trainmen.  Held,  that  statements 
made  by  the  conductor  to  another,  upon  his  re- 
turn, that  the  derailment  was  caused  by  spikes 
pulling  out  and  letting  the  rail  turn,  and  that 
the  track  was  bad,  were  admissible  as  res  gestse ; 
the  circumstances  under  which  the  conductor 
acted  making  his  statements  spontaneous  and 
unpremeditated. 

[EM.   Note.— For   other   cases,   see    Evidence, 
Cent.  Dig.  H  331-868 ;   Dec.  Dig.  8  123.*] 

8.  Tbial  (§  66*)- Reception  or  Bvidenos— 

CuiiTTLATivK  Evidence. 

Where,  in  an  action  for  a  railroad  brake- 
man's  death  in  a  derailment,  claimed  to  have 
been  caused  by  defective  track,  the  railroad 
company  was  permitted  to  introduce  evidence 
ahowing  In  detail  proper  methods  of  constructing 
the  track,  and  material  that  should  be  used,  and 
was  allowed  every  reasonable  opportunity  for 
introducing  evidence  which  would  aid  in  deter- 
mining whether  the  track  was  safe,  there  was 
no  error  in  excluding  evidence  to  show  that 
the  roadbed  and  track  at  the  place  of  derailment 
were  in  as  good  condition  as  was  customary  on 
roads  of  like  age  and  traffic  capacity. 

[Ed.  Note.— For  oOier  cases,  see  Trial,  Cent. 
Dig.  i  IBl ;    Dec.  Dig.  |  66.*} 

4.  Damages  (}  1*>— AifOtnrF— Pebsorai,  In- 

JURIES. 

Verdicts  in  personal  injury  actions  must  be 
compensatory  only  where  punitive  damages  are 
not  claimed. 

[Eld.   Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  f  1;  Dec.  Dig.  1 1.*] 

6.  Death  ({  SO*)— Excbssitb  Damaseb— Per- 
son al  INJUBIES. 

A  railroad  freight  brakeman  when  killed 
was  44  years  old,  baa  been  a  stage  driver,  bridge 
carpenter,  miner,  stationary  engineer,  locomo- 
tive fireman,  and  at  the  time  of  the  accident 
was  making  from  f  100  to  $120  a  month.  His 
life  expectancy  was  26  years.  Held  that  a  ver- 
dict for  $20,000  in  an  action  for  his  death  was 
excessive,  and  would  be  set  aside,  unless  $5,000 
thereof  was  remitted. 

[EM.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §§  126-130;   Dee.  Dig.  {  80.*] 

Rudkln,  O.  J.,  dissenting  In  part. 


Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  E.  H.  Sullivan,  Jadcei 

Action  by  Katie  Walters,  for  herself  and  as 
guardian  ad  litem  for  others,  against  the  Spo- 
kane Internatlonfll  Railway  Company.  EVom 
a  judgment  for  plalntlfT,  defendant  appeals. 
Reversed,  unless  plaintiff  accepts  a  reduced 
verdict,  In  which  event  judgment  for  the  re- 
duced sum  la  affirmed. 

Allen  &  Allen  and  Graves,  Klzer  So  Graves, 
for  appellant  Charles  P.  Lund  and  Ham- 
blen &  Gilbert,  for  respondent 

CROW,  J.  This  action  was  commenced  by 
Katie  Walters,  in  ber  own  behalf  and  as 
guardian  ad  litem  of  John  S.  Walters  and 
William  H.  Walters,  minors,  against  the  Spo- 
kane International  Railway  Company,  a  cor- 
poration, to  recover  damages  for  the  deatb 
of  William  H.  Walters,  husband  and  father 
of  the  plaintiffs.  From  a  judgment  In  their 
favor,  the  defendant  has  appealed. 

William  H.  Walters,  while  serving  the  ap- 
pellant as  head  brakeman  on  a  freight  train, 
was  so  badly  scalded  in  a  derailment  of  the 
engine  on  which  he  was  riding  that  he  died 
the  next  day.  The  respondents  alleged  the 
accident  was  due  to  negligence  of  aiqtellant 
in  permitting  Its  roadbed,  track,  rails,  and 
ties  to  be  and  remain  in  an  unsafe  coniUtion. 
The  appellant  alleged  that  the  accident  oc- 
curred in  Idaho;  that  under  the  laws  of 
that  state  William  H.  Walters  was  a  fellow 
servant  of  George  E.  Kendall,  the  engineer, 
who  caused  the  wreck  by  negligently  running 
the  train  at  a  dangerous  speed,  and  that  Wal- 
ters was  guilty  of  contributory  negligence  in 
tailing  to  set  the  brakes.  The  jury  returned 
a  verdict  for  $20,000,  and  answered  Interrog- 
atories propounded  at  appellant's  request,  as 
follows:  "(1)  Was  defendant's  roadbed  in  a 
weak  and  Insecure  condition  at  the  point 
where  (he  wreck  occurred?  Yes.  (2)  If  yon 
answer  that  it  was,  state  in  what  reBx>ect8 
it  was 'weak  and  insecure.  Answer:  The 
track  was  not  properly  surfaced  and  ballast- 
ed; and  that  a  large  percentage  of  the  ties 
were  culls;  and  a  large  percentage  of  the  ties 
were  of  black  plne^  and  the  roadbed  was  too 
narrow.  (S)  Were  the  rails  Insecurely  fasten- 
ed to  the  ties  at  the  point  where  the  wreck 
occurred?  Answer:  Yes.  (4)  At  what  rate 
of  speed  was  the  train  running  at  the  time 
It  left  the  rails?  Answer:  Between  sixteen 
and  twenty  miles  per  hour.  (5)  At  what  rate 
of  speed  was  it  reasonably  safe  to  run  a 
train  like  the  one  that  was  wrecked,  over  the 
track  at  the  place  where  it  was  wrecked? 
Answer:  We  are  unable  to  state.  (6)  Was 
the  wreck  occasioned  by  a  defective  condi- 
tion of  the  track  and  roadbed,  or  by  the  rate 
of  speed  of  the  train,  or  by  the  condition  of 
the  track  and  roadbed  and  the  rate  of  speed 
jointty?  Answer:  The  wreck  was  caused 
wholly  by  the  defective  condition  of  the  tra<^ 
and  roadbed." 


•For  other  eases  sea  lame  toplo  and  secttea  NTMBBR  ia  Dee.  *  Am.  Digs.  IMT  to  data,  *  Baportor  ladasaa 
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Aiqpellaiit  first  contends  the  evidence  was 
not  sufficient  to  snstain  a  recoTery,  and  that 
the  trial  court  erred  in  denying  its  motion 
for  a  directed  verdict  As  stated  by  appel- 
lant's counsel,  "The  record  to  this  case  is  of 
fear-inspiring  bulk."  The  evidence  is  too  vo- 
luminous to  be  stated  in  this  opinion.  We 
find  sufficient  to  sustain  a  verdict  in  respond- 
ent's favor.  There  was  competent  evidence 
that  appellant's  track,  although  new,  was  in 
a  dangerous  condition;  that  inferior  and  un- 
safe ties  had  been  used  in  its  construction; 
that  the  rails  had  not  been  spiked  to  all  the 
ties;  that  the  track  had  not  been  properly 
surfaced;  that  the  road  bad  not  been  bal- 
lasted; that  the  train  was  running  at  a  mod- 
erate and  safe  rate  of  speed,  and  that  the 
unsafe  condition  of  the  track  caused  the  rails 
to  spread  and  ditch  the  engine.  Other  evi- 
dence offered  by  appellant  tended  to  show 
that  the  track,  although  new,  was  safe,  well 
constructed,  and  in  good  condition;  that  it 
was  being  constantly  examined  and  repaired 
by  appellant's  employes;  that  the  accident 
was  caused  by  the  act  of  the  engineer  who 
ran  the  train  at  a  reckless  and  dangerous 
rate  of  speed,  and  that  the  appellant  was 
without  fault  This  conflicting  evidence  was 
properly  submitted  to  the  Jury,  and  it  is 
manifest  from  their  verdict  and  special  find- 
ings that  they  accepted  and  credited  the  state- 
ments of  the  respondent's  witnesses. 

Immediately  after  the  accident  J.  D.  La- 
hey,  the  conductor  in  charge,  went  forward 
from  the  rear  end  of  the  train,  saw  the  ditch- 
ed engine,  the  condition  of  the  track,  rails, 
and  ties,  and  the  injured  men.  Returning  to 
his  caboose,  he  attempted  to  attach  a  tele- 
phone instrument  to  the  wires,  and  call  ap- 
pellant's head  offices  at  Spokane,  IQ  miles  dis- 
tant. Failing  In  this,  he  ran  about  one  mile 
to  a  farmhouse,  where  he  obtained  the  use  of 
a  long  distance  telephone  and  occupied  about 
25  minutes  in  calling  Spokane  and  arranging 
for  a  relief  train,  and  assistance  for  the  in- 
jured men.  He  then  walked  back  to  bis 
train.  Living  at  the  house  was  one  Samuel 
Williams,  who  dressed  himself,  and.  accom- 
panied by  one  Scharpenberg,  followed  the 
conductor.  The  accident  occurred  about 
10:45  p.  m.,  and  it  was  almost  two  hours 
later  when  Williams  reached  the  train.  Wal' 
ters,  the  head  brakeman,  and  the  engineer 
Kendall  were  fatally  injured.  They  had  been 
removed  to  the  conductor's  caboose,  where 
they  were  awaiting  medical  assistance.  Wil- 
liams, as  a  witness  for  respondent,  testified 
In  part  as  follows:  "Q.  Just  state  what  the 
conductor  said  there  at  that  time.  A.  Well 
he  said  that  It  was  caused  by  a  rail,  the 
spikes  pulling  out  and  letting  the  rail  turn 
over  and  the  spreading  of  the  track.  •  •  • 
Q.  What  did  he  say  at  that  time  about  the 
condition  of  the  roadbed  or  about  the  com- 
pany maintaining  a  roadbed?  *  *  *  A. 
Well,  he  said  it  was  a  bum  track."  These  al- 
leged statements  were  admitted  as  part  of 
the  res  gestae,  and  the  appellant  now  insists 


that  the  trial  court  erred  In  overruling  Its  ob- 
jections thereto;  that  the  statements  were 
incompetent,  immaterial,  and  hearsay,  being 
made  long  after  the  accident,  and  that  they 
constituted  no  part  of  the  res  gestae.  It  ap- 
pears that  Williams  and  his  companion  were 
the  first  persons  to  reach  the  train  after  the 
accident,  other  than  those  upon  the  train; 
that  the  conductor  was  appellant's  chief  rep- 
resentative then  upon  the  scene  and  in 
charge  of  the  train.  He  had  the  Injured 
brakeman  and  engineer  in.  his  care.  Both  of 
them  were  severely  injured,  suffering  intense- 
ly, in  need  of  Immediate  medical  attention, 
and  were  receiving  such  assistance  only  as 
the  remainder  of  the  train  crew  could  give. 
The  conductor  was  In  a  condition  of  respon- 
sibility and  anxiety  which  directly  tended  to 
render  his  statements  spontaneous.  Impulsive, 
and  truthful,  and  to  negative  the  idea  that 
they  might  be  the  result  of  reflection.  Ap- 
pellant insists  that  his  statements  were  too 
remote  in  point  of  time  from  the  actual  ditch- 
ing of  the  train,  to  be  admissible.  Although 
it  Is  the  usual  i-ule  that  contemporaneous  dec- 
larations, explanatory  of  the  principal  occur- 
rence, made  under  circumstances  excluding 
the  Idea  of  premeditation,  are  comx>etent  as 
part  of  the  res  gestie.  It  Is  not  always  essen- 
tial to  their  admissibility  that  the  declara- 
tions and  principal  occurrence  shall  be  ld«i- 
tlcal  In  point  of  time.  In  many  Instances  the 
former  may  succeed  the  latter  by  a  consid- 
erable period.  This  court  has  so  held  In  nu- 
merous cases.  Roberts  v.  Port  Blakely  Mill 
Company,  30  Wash.  25,  70  Pac.  Ill ;  Lambert 
V.  La  Conner  T.  &  T.  Co.,  30  Wash.  346, 70  Pac. 
980;  Dixon  v.  Northern  Pacific  R.  Co.,  37 
Wash.  310,  78  Pac.  943,  68  L.  R.  A.  805,  107 
Am.  St  Rep.  810 ;  Starr  v.  ^tna  Life  Ins. 
Co.,  41  Wash.  199,  88  Pac.  113,  4  L.  R.  A.  (N. 
S.)  636. 

It  is  not  always  necessary  that  statements 
or  admissions  should  be  exactly  concurrent 
with  the  principal  act  if  they  arise  naturally 
therefrom,  without  evidence  of  premedita- 
tion, and  directly  tend  to  characterize  or  ex- 
plain it.  The  surrounding  circumstances  and 
conditions  may  be  shown,  and  the  determina- 
tion of  the  competency  and  admissibility  of 
the  declarations  as  a  part  of  the  res  gestie 
will  then  as  a  general  rule  rest  largely  in  the 
sound  discretion  of  the  trial  Judge.  Mr. 
Wigmore,  at  section  1750,  vol.  3,  p.  2256,  of 
his  work  on  Evidence,  says:  "It  is  to  be  ob- 
served that  the  statements  need  not  be  «trict- 
ly  contemporaneous  with  the  exciting  cause; 
they  may  be  subsequent  to  it,  provided  there 
has  not  been  time  for  the  exciting  Influence 
to  lose  its  sway,  and  to  be  dissipated.  The 
fallacy,  formerly  entertained  by  a  few  courts, 
that  the  utterance  must  be  strictly  contempo- 
raneous (post,  S  1756)  owes  its  origin  to  a 
mistaken  application  of  the  verbal  act  doc- 
trine: •  •  •  Furthermore,  there  can  be 
no  deflntte  and  fixed  limit  of  tlm&  Each 
case  must  depend  upon  its  own  drcumstan- 
ces.    •    •    •    Since  tJie  application  of  the 
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principle  thus  depends  entirely  on  the  dr- 
cnmRtances  o{  each  case,  it  is  therefore  im- 
possible to  regard  rulings  upon  this  limita- 
tion, as  having  in  strictness  the  force  of  prec- 
edents. To  argue  "from  one  case  to  another 
on  this  question  of  'time  to  derise  or  contrive' 
Is  to  trifle  with  principle,  and  to  cumber  the 
records  -with  unnecessary  and  unprofitable 
quibbles.  There  is  a  lamentable  waste  of 
time  by  Supreme  Courts  in  here  attempting 
either  to  create  or  to  respect  precedents. .  In- 
stead of  struggling  weakly  for  the  impossi- 
ble, they  should  decisively  insist  that  every 
case  be  treated  upon  its  own  circumstances. 
They  should,  it  they  are  able,  lift  themselves 
sensibly  to  the  even  greater  height  of  leav- 
ing the  application  of  the  principle  absolutely 
to  the  determination  of  the  trial  court  Un- 
til such  a  beneQcent  result  is  reached,  their 
lucubrations  over  the  details  of  each  case 
will  continue  to  multiply  the  tedious  reading 
of  the  profession."  The  authorities  differ 
as  to  the  instances  in  which  such  declara- 
tions should  he  admitted.  The  circumstances 
of  each  case  should  be  carefully  weighed  by 
the  trial  Judge  In  exercising  his  sound  discre- 
tion and  in  arriving  at  a  correct  determina- 
tion. Grant  t.  Oregon  R.  &  Nav.  Co.,  54- 
Wash.  678,  688,  103  Pac.  n26. 

In  State  v.  McDanlel,  68  S.  C.  304,  310,  47 
S.  E.  384.  386,  102  Am.  St.  Rep.  661,  666,  the 
court  said:  "When  the  declarations  are  not 
precisely  concurrent  with  the  transaction,  a 
delicate  and  complex  qqestion  is  presented  to 
the  trial  judge  in  determining  their  admissi- 
bility, and  each  case  must  be  decided  upon 
its  own  circumstances.  In  the  nature  of  the 
case,  there  can  be  no  hard  and  fast  rule  as  to 
the  precise  time  near  an  occurrence  within' 
which  declarations  explanatory  thereof  must 
be  made  in  order  to  be  admissible.  The  gen- 
eral rule  is  that  the  declarations  must  tie 
snbstantlally  contemporaneous  with  the  liti- 
gated transaction,  and  be  the  instinctive, 
spontaneous  utterances  of  the  mind  while  un- 
der the  active.  Immediate  influences  of  the 
transaction,  the  circumstances  precluding  the 
Idea  that  the  utterances  are  the  result  of  re- 
flection or  design  to  make  false  or  self-serv- 
ing declarations.  •  •  •  These  circumstan- 
ces of  time  and  place  do  not  alone  necessarily 
prevent  a  declaration  from  being  part  of  the 
res  gestffi,  but  they  are  factors,  with  other 
circumstances,  in  determining  whether  the 
declarations  were  the  spontaneous  utterances 
of  the  mind  under  the  immediate  influence 
of  the  transaction.  •  •  •  Questions  of  this 
kind  must  be  very  largely  left  to  the  sound 
Jndiclal  discretion  of  the  trial  Judge,  who  Is 
compelled  to  view  all  the  circumstances  in 
reaching  bis  contusion,  and  this  court  will 
ztot  reverse  his  ruling,  unless  it  clearly  ap- 
pears from  undisputed  circumstances  in  evi- 
dence that  the  testimony  ought  to  have  been 
admitted  or  rejected  as  the  case  may  be." 

It  necessarily  devolves  upon  the  trial  Judge 
to  pass  upon  the  competency  of  the  evidence 
offered.     In  Roberts  t.  Fort  Blakely  Mill 


Company,  sopra,  the  declarations  of  the  su- 
perintendent were  made  about  three  hours 
after  the  accident.  In  passing  upon  their  ad- 
missibility as  part  of  the  res  gestae,  this 
court  said:  "The  declarations  of  Mr.  Tew 
were  not  the  narration  of  a  xmst  event,  but 
were  the  natnral  declarations  growing  out  of 
the  event,  and  were  so  nearly  contempora- 
neous with  the  accident  as  to  be  held  to  be 
In  the  presence  of  it,  and  were  made  under 
such  circumstances  as  necessarily  to  exclude 
the  idea  of  design  or  deliberation.  They  were 
made  by  one  having  the  control  and  manage- 
ment of  the  road.  Under  these  circumstan- 
ces we  think  the  declarations  were  admis- 
sible." 

The  appellant,  citing  the  recent  case  of 
Henry  v.  Seattle  Electric  Company  (Wash.) 
104  Pac.  776,  contends  that  it  Is  controlling 
here.  That  case  can  be  readily  distinguish- 
ed. The  conductor  had  left  the  scene  of  the 
accident,  had  proceeded  with  his  usual  em- 
ployment, bad  taken  his  car  to  the  end  of 
his  run,  had  returned  on  another  trip,  and 
could  not  have  anticipated  that  he  would 
again  meet  the  driver  of  the  wagon  at  the 
place  where  the  collision  had  occurred.  It 
was  a  fortuitous  circumstance  that  he  did 
so.  He  had  ample  time  to  devise,  contrive 
and  reflect,  and  his  statements  made  after 
his  return  were  properly  excluded  as  hear- 
say, and  not  a  part  of  the  res  gestae.  Al- 
though the  conductor  in  this  case  had  left 
his  train,  he  did  so  under  compulsion,  for  the 
purpose  of  procuring  assistance.  His  train 
remained  In  the  ditch  at  the  place  of  the  ac- 
cident, and  was  still  in  his  charge.  He  was 
the  principal  representative  of  the  appellant. 
Two  of  his  crew  who  had  been  fatally  in- 
jured were  without  medical  attention.  Much 
responsibility  rested  upon  the  conductor.  He 
had  telephone  instruments  to  communicate 
with  his  superiors  in  case  of  necessity. 
When  needed  these  instruments  failed  to  per- 
form their  functions.  His  trip  to  the  farm- 
house one  mile  distant  was  one  of  necessity, 
made  in  the  midst  of  grave  responsibilities. 
Before  the  evidence  of  Williams  was  admit- 
ted the  respondents  called  the  conductor, 
and  had  him  narrate  the  details  of  his  trip 
and  the  length  of  time  he  thus  occupied. 
The  trial  Judge  saw  him  And  the  witness 
Williams,  and  heard  them  both  testify.  He 
heard  other  evidence  describing  the  acci- 
dent, and  the  surrounding  circumstances. 
He  was  in  a  position  to  exercise  bis  sound 
discretion  and  determine  whether  the  alleg- 
ed declarations  should  go  to  the  Jury  for 
their  consideration  as  a  part  of  the  res 
gestse,  and  we  cannot  find  that  his  discretion 
was  abused.  The  conductor  was  permitted 
to,  and  did,  deny  the  evidence  of  the  witness 
Williams.  .The  jury  were  able  to  pass  upon 
their  credibility,  and  conclude  whether  the 
alleged  declarations  were  made,  and  if  made, 
whether  they  were  spontaneous  and  truth- 
ful, or  the  result  of  reflection.  A  vast 
amount  of  evidence,  showing  all  the  circum- 
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atances,  was  Introduced -and  considered  by 
the  Jury,  and  we  do  not  feel  that  we  would 
be  Justified  in  concluding  that  the  trial  judge 
has  so  abused  his  discretion  in  admitting  this 
evidence  as  to  constitute  prejudicial  error 
and  necessitate  a  new  trial. 

Appellant  further  contends  that  the  trial 
court  erred  In  refusing  Its  offer  of  evidence 
to  show  that  Its  roadbed  and  track  were  in 
as  good  condition  as  is  customary  with  roads 
of  like  age  and  carrying  like  traffic.  The  ap- 
pellant was  permitted  to  Introduce  evidence 
of  experienced  railroad  men  showing  prop- 
er methods  of  construction,  the  ties,  rails, 
and  other  material  that  should  be  used,  how 
the  grade  should  be  made,  bow  the  track 
should  be  surfaced  and  ballasted,  the  tend- 
ency of  a  new  attack  to  settle  after  rains, 
and  in  fact  all  details  on  the  subject.  The 
record  is  of  sufficient  length  to  satisfy  the 
most  critical  that  much  latitude  was  accord- 
ed both  parties  in  the  introduction  of  evi- 
dence. The  appellant  was  granted  every 
reasonable  opportunity  for  showing  facts 
which  would  aid  the  Jury  In  finding  wheth- 
er the  track  was  In  as  reasonable  and  safe 
a  condition  as  it  should  be. 

The  appellant  further  insists  the  Judgment 
is  excessive.  This  contention  must  be  sus- 
tained. The  evidence  shows  that  the  deceas- 
ed was  a  man  44  years  of  age ;  that  he  had 
been  stage  driver,  bridge  carpenter,  miner, 
stationary  engineer,  locomotive  fireman,  and 
brakeman ;  that  at  the  time  of  the  accident 
be  was  making  from  $100  to  $120  per  month ; 
and  that  his  life  expectancy  was  25  years. 
Verdicts  must  be  compensatory  only.  After 
full  compensation  has  been  reached,  no  fur- 
ther award  should  be  made.  The  Judgment 
is  excessive.  It  is  ordered  that.  If  within  30 
days  after  the  filing  of  the  remittitur  the 
respondents  shall  serve  upon  the  appellant 
and  file  with  the  clerk  of  the  superior  court 
their  written  consent  to  remit  ?5,000  of  the 
damages  awarded,  the  Judgment  as  thus  re- 
duced, with  Interest  from  the  date  of  the  tri- 
al, be  affirmed,  and  that  otherwise  a  new 
trial  will  be  granted.  The  appellant  will  re- 
cover Its  costs  In  this  court 

DUNBAR,  MOUNT,  and  PARKER,  JJ., 
concur. 

RUDKIN,  O.  3.  I  cannot  agree  that  state- 
ments made  by  the  conductor  under  the  cir- 
cumstances (llsclo&ed  by  the  record,  two 
hours  after  the  accident,  were  a  part  of  the 
res  gestse,  and  I  therefore  dissent 

(Eg  Wash.  282) 

CHURCH  et  al.  v.  WIUKESON-TRIPP  CO. 

et  al. 
(Supreme  Court  of  Washington.    May  4,  1910.) 

1.  CoNTBACTS  (5  261*)  —  Brkaohes  —  Rescis- 
sion. 

One  employed  by  the  promoters  of  a  cor- 
poration to  sell  on  commission  the  bonds  of  tiie 


corporation,  secured  by  real  estate  lepresesttd 
by  the  promoters  to  be  owned  by  them,  and 
to  be  by  them  conveyed  to  the  corporatioii, 
may,  on  the  failure  of  the  corporation  to  ob- 
tain title  to  the  property,  rescind  the  contract 
and  sue  the  promoters  lot  the  damages  sus- 
tained. ' 

[Bd.   Note.— For  other  cases,  see   Contract^ 
Cent  Dig.  |§  1174-1180;  Dec.  Dig.  S  261. •]     / 

2.  Pabtnebshif   (I   199*)— Right   to   8m— 

Statutes. 

Where  a  contract  was  made  with  two  per- 
sons as  Individuals,  and  they  subsequently  filed 
the  certificate  required  by  Laws  1907,  c.  145^ 
showing  that  they  were  doln^  business  under  an 
assumed  name  as  partners  in  a  firm  in  which 
they  were  the  only  members,  the  Individuals  aa 
partners  could  sue  on  the  contract 

[Ed.  Note. — For  other  cases,  see  Partnenhlp, 
Cent  Dig.  f  863;    Dec.  Dig.  i  199.*] 

8.  CoNTBACTs  (i  227*)— CoNSTBUonoir— Con- 
ditions— Waives. 

A  stipulation  In  a  contract  between  the 
promoters  of  a  corporation  and  an  individual 
employed  to  sell  the  bonds  of  the  corporation 
that  the  individual  agrees  to  sell  the  bonds 
within  a  specified  time  after  receiving  written 
notice  of  the  happening  of  a  specific  event  etc., 
fixes  the  time  within  which  the  bonds  are  to  be 
sold,  and  is  Intended  to  protect  the  promoten 
from  having  the  bonds  placed  on  the  market 
before  they  are  properly  secursd  and  ready  for 
delivery,  and  the  written  notice  may  be  waived. 

[Ed.   Note.— EV>r  other  cases,   see   ContraetiL 
Cent  Dig.  i  1039;    Dec  Dig.  i  227.*] 

4.  GoNTBAcra  (|  233*)  —  Gokfknbatioit— Bz- 

FENDITUEEB. 

Where  one  employed  to  sell  corporate  bonds 
for  a  commission,  which  inclndes  his  expenses, 
sued  for  ail  the  commissions  he  would  have 
earned  had  he  sold  the  entire  Issue,  be  could  not 
recover  the  expenses  incurred,  and  evidence 
thereof  was  immaterial. 

[E!d.  Note.— For  other  cases,   see   Oontracta, 
Cent  Dig.  {  1098;   Dec.  Dig.l  233.*] 

5.  Contbacts   (I  849*)  —  Bbbach— Aonoifs— 

£3VIDENCE. 

Promoters  of  a  corporation  to  exploit  coal 
mines  held  an  option  on  coal  lands  for  $65,000. 
One  of  the  promoters  placed  In  escrow  a  deed 
from  himself  to  the  company  of  the  lands,  re- 
citing a  consideration  of  $175,000.  He  option 
was  never  taken  op.  Seld,  in  an  action  for 
breach  of  contract  of  employment  to  sell  the 
bonds  on  commission,  that  the  admission  in 
evidence  of  the  promoter's  deed,  was  error ;  there 
being  no  issue  as  to  the  title  to  the  lands. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  I  849.*] 

6.  Damages  (|  36*)— Bbeach  ot  Contbact— 
Loss  Sustained. 

In  an  action  for  damages  for  breach  of  a 
contract  plaintiff  may  recover  sach  losses  as 
he  has  actually  sustained. 

[Ed.    Note. — For   other  cases,   see   Damageai, 
Dec:   Dig.   {  36.*] 

7.  Dauaoes  (i  40*)— Bbbaoh  of  Gohtbact— 
Measube  of  Dam:aoe8. 

Where  the  direct  purpose  of  a  contract  is 
to   enable   one  of  the  parties   thereto   to  cans 

grofits,  he  may  recover  profits  actually  lost  as 
is  damages  for  the  breach  of  the  contract  by 
the  adverse  party,  but  it  must  appear  that 
the  loss  was  reasonably  certain,  and  not  a  fic- 
titious one. 

[ESd.    Note.— For   other  cases,   see   Damaeea, 
Cent  Dig.  f  74 ;   Dec.  Dig.  {  40.*] 
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&   EJVIDENCG     (5     498*)— OPlKIOm-^BMSAOK 
OF  CONTBACT— ^DAMAaK8. 

In  an  action  for  loss  of  profits  tor  breadi 
of  contract  for  fhe  sale  of  propertr  on  com- 
miaeion,  the  ju^  most  determine  the  probablt 
resolta  of  the  efforts  made  by  plaintiff  In  mak- 
ing the  sales;  and  the  (pinion  of  a  witness 
that  the  property  could  have  been  sold  but  for 
the  breach  of  the  contract  Is  not  proper  as  a 
basis  of  computation. 

[EM.    Note.— For    other   cases,    see   Elrldenee, 
Gent  Dig.  |  2289 ;    Dec  Dig.  I  49S.*] 
0.  Dauages  (i  190*)— Breach  or  Contract— 

BxTENT  or  Dauaoeb. 

In  an  action  for  breach  of  contract  em- 
ploying plaintiff  to  sell  on  commission  bonds 
of  a  corporation  secured  by  real  estate,  the 
evidence  showed  that  the  corporation  proposed 
to  issue  $300,000  in  bonds,  and  secure  them  by 
real  estate  vrhich  had  been  recently  sold  for 
$63,000.  Plaintiff  showed  sales,  or  probable 
sales,  to  the  amount  of  $26,250.  Held,  that 
plaintiff  could  only  recover  the  conmiissions 
earned  on  such  sum. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent  Dig.  |  513;    Dec.  Dig.  |  190.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  Wilson  R.  Gay,  Judge. 

Action  by  L.  K.  Church  and  another,  part- 
ners as  S.  Drake  &  Co.,  against  the  Wllkeson- 
Tripp  Company  and  others.  From  a  Judg- 
ment for  plaintiffs,  certain  of  the  defendants 
appeal.    Affirmed. 

Hughes,  McMlcken,  Dovell  &  Ramsey,  for 
appellants.  Reynolds,  Balltnger  &  Hutson, 
for  Tespondents. 

CROW,  J.  This  action  was  commenced  by 
li.  K.  Church  and  Sidney  Drake,  copartners 
as  S.  Drake  &  Co.,  against  Wlikeson-Tripp 
Company,  a  corporation,  James  C.  Drake,  A. 
a.  Bennett,  Victor  E.  TulU  Frank  Hanford, 
James  M.  Ashton,  J.  D.  Lowman,  and  C.  H. 
Hanford,  to  recover  damages  arising  out  of 
the  defendants'  alleged  lireach  of  the  follow- 
ing written  contract:  "Memorandum  of 
agreement,  made  in  duplicate  this  twenty- 
fourth  (24th)  day  of  January,  1908,  by  and 
between  James  C.  Drake  and  A.  O.  Bennett 
— (Trustees  for  and  representing  the  pro- 
moters and.  organizers  of  the  Wilkeson-Trlpp 
Company,  hereinafter  named) — parties  of  the 
flrst  part  and  L.  K.  Church  and  Sidney  Drake 
of  Spokane  and  Seattle,  Washington,  here- 
inafter called  the  parties  of  the  second  part, 
witnesseth:  That  whereas,  the  parties  of 
the  first  part  together  with  their  associates, 
J.  D.  Lowman,  Victor  B.  Tnll,  Frank  Han- 
ford, C.  H.  Hanford  and  James  M.  Ashton, 
are  the  organizers  of  a  certain  company  now 
In  the  process  of  incorporation,  known  as 
the  Wilkeson-Trlpp  Company,  and  as  such 
they  are  the  owners  of  those  certain  coal 
properties  with  the  rights  and  privileges  In 
connection  therewith,  located  in  Pierce  coun- 
ty, in  the  state  of  Washington,  more  particu- 
larly described  as  follows:  The  east  half 
(B.  Vi)  of  section  fourteen  (14)  In  township 
eighteen  (18)  north,  range  six  (6)  east  And 
whereas,  when  said  company  is  organized. 


it  la  the  purpose  and  intent  of  the  parties  of 
the  first  part  and  their  associates,  to  bond 
ita  properties  for  the  sum  of  three  hundred 
thousand  dollars  ($900,000).  And  whereas, 
the  parties  of  the  second  part  have  under- 
taken to  place  and  sell  the  bonds  of  said 
company  for  the  compensation  and  upon  the 
t^rms  hereinafter  mentioned.  Now  there- 
fore, ttiese  presents  witnesseth:  That  for 
and  in  consideration  of  the  premises  and  the 
mutual  benefits  and  compensations  herein- 
after referred  to^  the  parties  hereto  hereby 
stipulate  and  agree  in  manner  following: 
First:  Said  bonds  are  to  be  of  the  follow- 
lug  denominations  •  •  •  the  entire  is- 
sue to  have  an  aggregate  face  value  of  tturee 
hundred  thousand  dollars  ($300,000)  as  above 
stated.  Second:  The  parties  of  the  second 
part  undertake  to  sell  fifty  thousand  dollars 
($50,000)  worth  of  said  bonds  within  sixty 
(€0)  days  from  the  time  the  bonds  are  de- 
posited with  the  trustees,  under  the  mort- 
gage securing  the  same  and  written  notice 
of  the  time  such  deposit  is  to  be  given  to 
the  parties  of  the  second  part  or  to  one  of 
them.  The  remainder  of  said  bonds  are  to 
be  sold  by  the  parties  of  the  second  part 
within  ninety  (90)  days  after  the  expiration 
of  said  sixty  (60)  days.  Third:  All  of  the 
bonds  are  to  be  sold  at  par  and  the  parties 
of  the  second  part  are  to  receive  ten  per 
cent  commission  for  their  services  In  selling 
same,  such  commission  to  cover  and  include 
all  expenses  and  outlay  of  every  kind  incur- 
red by  the  parties  of  the  second  part  In 
this  connection,  however,  it  is  distinctly 
understood  that  the  parties  of  the  second 
part  are  to  have  the  exclusive  right  and 
privilege  to  sell  the  entire  Issue  of  said  com- 
pany's bonds  during  the  times  above  men- 
tioned, but,  should  any  sale  be  effected  by 
other  parties  acting  for  or  under  direction  of 
any  of  the  above  organizers,  such  party  shall 
be  allowed  by  the  parties  of  the  second  part, 
five  per  cent  commission  upon  such  sale. 
Fourth:  It  Is  understood  that  the  parties  of 
the  flrst  part  and  their  assodates,  shall  pro- 
ceed forthwith  and  perfect  the  organization 
of  such  company  and  take  all  proper  steps 
In  the  way  of  drawing  and  recording  the 
necessary  mortgage,  and  the  lithographing 
of  bonds  and  stock,  and  all  the  other  matters 
for  the  purpose  of  effecting  the  thorough  or- 
ganization and  legally  securing  said  bonds. 
Fifth:  It  is  understood  that  the  parties  of 
the  second  part  shall  offer  and  deliver  to 
every  bond  pur(AaBer,  a  stock  bonus  of  the 
equivalent  to  fifty  per  cent  of  the  par  value 
of  any  bond  or  bonds,  purchased  by  him,  and 
tliat  the  parties  of  the  flrst  part  and  their 
associates  are  to  protect  the  parties  of  the 
second  part  In  so  doing  and  see  that  such 
fifty  per  cent  bonus  In  the  stock  of  the  com- 
pany la  forthcoming  and  at  the  disposal  of 
the  parties  of  the  second  part  for  the  pur- 
pose of  making  such  delivery.    Sixth:    The 


•For  othsr  CMei  lee  lam*  topio  and  uctioa  NUMBER  In  Dee.  A  Am.  Digt.  1907  to  date,  A  Reporter  lodezes 


Digitized  by 


Google 


698 


108  PACIFIC  BEPOHTBB. 


(Wash. 


capital  stock  of  said  company  is  to  be  not 
less  than  six  hundred  thousand  dollars  ($600,- 
000),  It  l)elng  the  intent  that  after  the  pay- 
ment of  one  hundred  and  fifty  thousand 
($190,000)  In  stock  bonus  above  shown,  there 
shall  be  four  hundred  and  fifty  thousand 
(^00,000)  dollars  of  the  company's  stock 
available,  and  that  the  balance  of  the  $450,- 
000  worth  of  stock  at  par,  the  parties  of  the 
second  part  shall  be  entitled  to  receive  as 
further  compensation  for  their  services  in 
effecting  the  sale  of  bonds,  a  payment  in 
stock  equivalent  to  five  per  cent,  of  said  $450,- 
000  provided  the  parties  of  the  second  part 
sell  all  of  the  aforesaid  bond  issue;  In  the 
event  of  their  selling  less  than  said  issue, 
then  the  percentage  of  stock  payable  to  them 
from  said  $450,000  worth,  shall  diminish  In 
the  ratio  and  proportion  that  the  amount  of 
bonds  which  they  do  sell  may  bear  to  the 
entire  issue.  In  witness  whereof,"  etc.  A 
nonsuit  was  entered  in  favor  of  defendants 
J.  D.  Liowman  and  C.  H.  Hanford,  and  a 
verdict  for  $26,750  was.  returned  against  all 
other  defendants,  who  have  appealed  from 
the  final  Judgment  entered  thereon. 

Appellants  contend  that  the  trial  court 
erred  in  denying  their  several  motions  for 
a  nonsuit  and  Judgment  Construing  the  evi- 
dence most  favorably  to  the  respondents,  the 
following  facts  are  shown:  That  at  the  time 
the  written  contract  was  executed,  James  C. 
Drake  and  his  associates  did  not  hold  title 
to  the  coal  land;  that  they  had  an  option  to 
purchase  It  from  one  Tripp  for  $66,000;  that 
the  Wllkeson-Tripp  Company,  a  corporation, 
was  formed;  that  most,  of  its  capital  stock 
was  subscribed,  but  that  none  was  Issued; 
that  the  contract  was  ratified  by  the  board  of 
trustees;  that  the  bonds  and  a  trust  deed 
were  prepared,  executed,  and  left  with  the 
American  Savings  Bank  &  Trust  Company  of 
Seattle,  as  trustee;  that  the  legal  title  not 
being  In  the  Wilkeson-Trlpp  Company,  the 
trust  deed  was  not  recorded;  that  a  deed 
from  Tripp  to  the  appellant  Frank  Hanford 
bad  been  placed  in  escrow  to  be  delivered 
upon  the  payment  of  $65,000;  that  Frank 
Hanford  had  executed  and  placed  in  escrow 
a  deed  from  himself  to  the  Wllkeson-Tripp 
Company,  reciting  a  consideration  for  $175,- 
<XN);  that  the  appellants  Intended  to  have 
all  the  title  deeds  and  the  trust  deed  deliver- 
ed and  recorded  as  soon  as  the  $66,000  was 
paid;  that  no  written  notice  of  the  deposit 
of  the  bonds  with  the  trustee  was  given  to 
the  respondents,  or  either  of  them,  but  that 
an  oral  notice  was  given  them  by  FVank 
Hanford,  he  directing  them  to  Immediately 
proceed  with  the  sales;  that  written  notice 
was  waived  by  the  respondents  for  them- 
selves, and  also  by  Frank  Hanford  on  be- 
half of  himself  and  the  other  appellants; 
that  at  a  meeting  of  the  trustees  of  the  Wll- 
keson-Tripp Company  previously  held,  the 
respondents  had  been  directed  to  take  all 
orders  from  Frank  Hanford,  and  to  consult 
him  on  all  matters  pertaining  to  their  con- 


tract; that  the  appellants  A.  G.  Bennett, 
James  "E.  Drake,  James  M.  Asbton,  and 
Frank  Hanford,  all  trustees,  were  present 
and  participated  in  the  proceedings;  that  the 
appellant  Victor  B.  Tnll  subscribed  for  stock 
and  had  knowledge  of  respondents'  acts; 
that  in  pursuance  of  the  oral  notice  given  by 
Frank  Hanford,  the  respondents  opened  an 
office  in  Seattle,  advertised  In  Seattle  and 
Tacoma  papers,  issued  a  prospectus,  and  at- 
tempted to  sell  the  bonds;  that  a  stock  book 
containing  blank  certificates  of  the  Wilkeson- 
Trlpp  Company,  signed  by  its  president  and 
secretary  and  its  corporate  seal,  were  left 
with  respondents  that  they  might  issue  stock 
to  purchasers  of  bonds;  that  in  Marctr,  1908, 
respondents  tendered  $250  to  the  trustee,  and 
demanded  the  delivery  of  a  bond,  which  they 
had  sold  for  that  amount;  that  the  trustee 
refused  to  deliver  the  bond,  being  unable  to 
do  so  for  the  reasons  that  the  appellant  cor- 
poration, Wilkeson-Trlpp  Company,  had  not 
yet  obtained  title,  that  the  trust  deed  had 
not  been  recorded,  that  the  $65,000  purchase 
money  due  Tripp  had  not  beeu  paid,  and  that 
the  bonds  were  not  legally  secured;  that  the 
respondents  demanded  of  the  appellants  that 
they  perfect  their  title,  which  they  failed  to 
do;  and  that  the  respondents  thereupon  no- 
tified appellants  they  would  rescind  the  con- 
tract and  hold  the  appellants  for  their  com- 
missions as  damages  sustained.  Upon  these 
facts  the  nonsuit  was  properly  denied. 

The  appellants  Ashton  and  Tull  earnestly 
Insist  that  neither  of  them  gave  or  waived 
the  written  notice  required  by  the  contract, 
that  they  knew  nothing  of  the  acts  of  the 
respondents,  and  that  Frank  Hanford  had 
no  authority  to  represent  them  in  giving  an 
oral  notice  or  in  waiving  a  written  one.  The 
evidence  offered  tending  to  show  the  authori- 
ty of  Frank  Hanford,  although  disputed,  was 
sufficient  to  sustain  the  jury  in  finding  such 
authority. 

It  Is  contended  that  the  respondents  are 
not  entitled  to  maintain  this  action,  because 
th^  failed  to  comply  with  chapter  145,  Sesa 
Laws  1907,  p.  288,  by  filing  the  certificate 
ther^n  required,  and  that  one  Tom  Charch, 
having  an  interest  in  the  contract,  baa  not 
been  Joined  as  a  iwrty.  The  contract  was 
made  by  the  respondoits  L.  K.  Church  and 
Sidney  Drake  as  Individuals.  Before  com- 
mencing this  action  they  filed  the  required 
statutory  certificate,  showing  that  they  were 
then  doing  business  in  the  name  of  8.  Drake 
&  Co.  The  evidence  shows  they  were  the  only 
members  of  the  firm,  and  that  Tom  Church 
had  no  relation  to  the  partnership  other  than 
as  a  clerk  or  employ^. 

Appellants  next  contend  that  the  respond- 
ents were  not  entitled  to  proceed  with  the 
sale  of  the  bonds,  no  written  notice  that 
they  were  ready  being  given.  The  notice 
contemplated  was  for  the  benefit  of  both 
parties.  It  fixed  the  time  within  which  the 
bonds  were  to  be  sold,  and  the  dates  nix>n 
which  the  60  and  90  day  periods  would  ex- 
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pire.  It  was  also  intended  to  protect  the  ap- 
pdlantB  from  having  the  bonds  placed  upon 
the  market  before  they  were  properly  secur- 
ed and  ready  for  delivery.  The  respondents 
testified  that  they  did  not  know  the  appel- 
lants had  not  acquired  title;  that  HVank 
Hanford  had  told  them  the  title  was  perfect; 
that  the  bonds  were  ready  for  sale  and  de- 
livery; that  the  giving  of  the  written  no- 
tice would  be  waived ;  and  that  they  relied 
and  acted  upon  his  statements.  Under  this 
evidence,  and  other  evidence  properly  ad- 
mitted, the  Jury  could  find,  and  must  have 
found,  that  written  notice  had  been  waived 
by  all  of  the  appellants. 

The  resiwndents  have  sued  for  all  com- 
misaions  they  would  have  earned,  and  the 
par  value  of  all  stock  they  would  have  re- 
ceived, had  they  sold  the  entire  issue  of  bonds. 
Having  done  so,  they  are  not  entitled  to  re- 
imbursement for  expenses  incurred,  although 
the  same  were  pleaded.  By  the  terms  of 
their  contract  their  commission  was  to  cover 
and  include  all 'expenses  and  outlay  of  every 
kind  Incurred  by  them;  yet  on  the  trial  they 
were  permitted  to  Introduce  evidence  that 
they  had  incurred  advertising,  office,  and  oth- 
er expenses  In  large  amounts.  Contracts  for 
advertising  were  Introduced  and  specific  Items 
of  ^pense  were  shown.  The  appellants  ob- 
jected to  all  this  evidence,  and  now  Insist 
that  it  was  erroneously  admitted.  The  re- 
spondents on  the  trial,  disclaiming  any  at- 
tempt to  recover  for  expenses  incurred,  in- 
troduced other  evidence  to  show  how  many 
bonds  It  did  sell,  and  could  have  sold  had 
there  been  no  breach  of  the  contract  This 
action  being  for  the  recovery  of  all  the  com- 
missions, and  the  respondents  having  con- 
tracted to  bear  their  own  expenses,  it  Is  dif- 
ficult to  conceive  any  theory  upon  which 
evidence  showing  their  expenses  became  ma- 
terial. The  evidence  should  have  been  ex- 
cluded. 

The  complaint  alleged,  and  the  answer 
admitted,  that  the  appellants  had  not  acquir- 
ed any  title  to  the  coal  land.  There  was  no 
issue  as  to  the  delivery  of  the  deed  from 
Tripp  to  Frank  Hanford,  or  from  Frank 
Hanford  to  the  Wilkeeon-Tripp  Company. 
During  the  trial  it  appeared  that  Frank  Han- 
ford was  to  pay  $65,000  to  Tripp  for  his  deed, 
and  the  respondents  offered  In  evidence  the 
deed  from  Frank  Hanford  to  the  WUkeson- 
Trlpp  pompany,  which  recited  a  considera- 
tion of  $175,000.  To  this  offer  the  appellants 
objected,  contending  there  wiis  no  issue  as 
to  the  title,  or  failure  of  title.  It  having  ap- 
peared that  Frank  Hanford  was  only  to  pay 
$65,000  for  the  land,  it  can  be  readily  under- 
stood how  knowledge  of  the  fact  that  he  im- 
mediately conveyed  It  to  the  WUkeson-Tripp 
Company  by  a  deed  reciting  a  consideration 
of  $175,000,  In  the  absence  of  any  explana- 
tion, which  be  was  not  required  to  make, 
-would  prejudice  the  Jury,  and  affect  the 
amount  of  the  verdict.  There  was  no  good 
reason  for  permlttlug  the  Jury  to  see  the  deed 


or  know  its  contents.  It  tended  to  prove  no 
issue  in  the  case.  This  is  not  an  action  in- 
volving any  issue  of  fraud,  but  is  one  aris- 
ing out  of  an  alleged  breach  of  contract,  up- 
on which  the  respondents  predicate  their 
right  of  recovery.  Assuming  that  Frank 
Hanford  was  attempting  to  defraud  bis  as- 
sociates— ^a  (act  not  proven — that  circum- 
stance could  not,  and  should  not,  have  any 
bearing  upon  respondents'  recovery  or  right 
of  recovery.  The  failure  of  title,  after  being 
admitted  by  the  pleadlags,  was  not  in  issue. 
The  trial  court  erred  in  admitting  the  deed 
In  evidence. 

The  Jury  returned  a  verdict  for  $26,750, 
which  the  appellants  now  claim  was  exces- 
sive. The  respondents  were  to  receive  a 
stock  bonus  and  a  10  per  cent  commission 
on  all  bonds  sold.  The  evidence  shows  that 
they  procured  a  written  contract  from  one 
Gordon  for  $5,000  of  bonds,  on  which  he  paid 
$200;  that  they  sold  by  oral  contract  $10,- 
000  of  bonds  to  one  Worms,  on  which  he 
made  a  cash  payment  of  $1,400;  that  they 
had  the  oral  promise  of  one  Thompson  to 
purchase  $10,000  of  bonds,  no  payment  being 
made,  and  that  one  Pratt  purchased  and  paid 
for  a  $250  bond.  No  other  contracts  of  sale^ 
written  or  oral,  were  made.  Respondents 
claim  they  had  other  inquiries  from  prospec- 
tive purchasers  who  were  investigating  the 
bonds,  but  there  Is  no  satisfactory  evidence 
to  show  probable  sales  to  any  of  these  par- 
ties, who  at  the  best  only  contemplated  an 
investigation  of  the  bonds.  One  J.  R.  Moore, 
a  broker  of  quite  limited  experience  in  hand- 
ling securities,  testified  that  he  had  Investi- 
gated the  bonds  and  respondents'  methods  for 
selling  them;  that  in  his  opinion  they  could 
have  all  been  sold  at  a  total  expense  of  6 
per  cent  of  their  face  value;  that  be  as  an 
employe  of  respondents  had  tried  for  about 
three  weeks  to  make  some  sales;  that  he 
had  made  none,  but  that  he  had  interested 
several  unnamed  parties.  This,  in  substance, 
Is  all  the  evidence  showing  how  many  bonds 
the  respondents  did  sell  or  could  have  sold. 
In  an  action  for  damages  arising  out  of  the 
breach  of  a  contract,  the  plaintiff  Is  entitled 
to  recover  such  losses  as  he  has  actually  sus- 
tained. When  the  direct  purpose  of  the  con- 
tract is  to  enable  one  of  the  parties  to  earn 
commissions  or  profits,  he  is  entitled  to  re- 
cover profits  actually  lost  as  his  damages  for 
the  breach  of  the  contract  by  the  other  party. 
As  a  condition  precedent  to  a  recovery  of 
damages  for  loss  of  contemplated  profits, 
it  must  as  a  general  rule  appear  that  such 
loss  was  reasonably  certain,  and  not  a  ficti- 
tious or  Imaginary  one;  that  fact  being  es- 
tablished, the  damages  are  to  be  ascertained 
by  the  Jury,  although- not  always  capable  of 
being  precisely  measured  by  exact  methods 
of  computation.  "Special  damages  may  be 
recovered  where  the  party  In  default  had  no- 
tice of  the  special. circumstances  out  of  which 
such  damages  naturally  arose,  but  not  in  the 
absence  of  such  notice.    Remote,  speculative, 
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or  conjectural  damages  are  not  recoverable. 
As  a  general  rule,  mere  prospectlTe  profits 
are  too  remote  to>be  considered  In  estimating 
damages.  Profits  are  not  excluded  because 
of  anything  Inherent  In  their  nature,  bat  be- 
cause they  are  remote  and  contingent,  and 
they  may  be  recovered  If  proven  with  reason- 
able certainty.  Profits  must  be  certain  In 
their  nature,  and  In  respect  to  the  cause  from 
•which  they  proceed."  13  Current  Law,  1184- 
1185,  and  cases  cited.  The  usual  rule  of  ex- 
cluding profits  in  estimating  damages  does 
not  apply  where  the  earning  of  the  profits 
is  directly  contemplated  in  the  contract 
which  has  been  breached.  "In  order  to  re- 
cover profits  in  case  of  a  breach  of  contract, 
such  profits  must  have  been  within  the  con- 
templation of  the  parties  at  the  time  that 
the  contract  was  made,  and  where  such 
profits  do  not  enter  into  the  contract  itself, 
they  will  be  denied.  Anticipated  damages, 
different  from  those  which  would  ordinarily 
be  sustained,  are  not  always  recoverable,  but 
will  only  be  awarded  when  In  view  of  special 
circumstances  they  may  be  regarded  as  the 
natural  and  direct  result  of  the  breach,  and 
are  not  problematical,  but  are  capable  of  be- 
ing foreseen  and  of  being  estimated  with 
reasonable  accuracy.  In  all  cases  the  dam- 
ages claimed  should  be  capable  of  b«ing 
definitely  ascertained.  Where  the  damages 
claimed  are  so  speculative  and  dependent  up- 
on numerous  and  changing  contingencies 
that  their  amount  is  not  susceptible  of  actual 
proof  with  any  reasonable  degree  of  certain- 
ty, no  recovery  can  be  had."    18  Cyc.  36. 

In  Wltherbee  v.  Meyer,  155  N.  T.  446,  60 
N.-E.  58',  the  court  says:  "The  grounds  upon 
which  is  founded  the  general  rule  of  exclud- 
ing profits  in  estimating  damages  are:  (1) 
That  in  the  greater  number  of  cases  such 
profits  are  too  dependent  upon  numerous  and 
changing  contingencies  to  constitute  a  defi- 
nite and  trustworthy  measure  of  damages; 
(2)  because  sach  loss  of  profits  is  ordinarily 
remote,  and  not  the  direct  and  Immediate 
result  of  a  nonfulfillment  of  the  contract;  (8) 
the  engagement  to  pay  such  loss  of  profits. 
In  cases  of  default  in  performance,  does  not 
form  a  part  of  the  contract,  nor  can  it  be 
said,  from  its  nature  and  terms,  that  it  was 
within  the  contemplation  of  the  parties." 
The  mere  fact  that  the  respondents  entered 
Into  a  contract  for  commissions  upon  con- 
templated sales  does  not  conclusively  show 
their  ability  to  sell  all  or  any  of  the  bonds 
within  the  stipulated  time.  It  is  dlfiScult  to 
lay  down  an  exact  rule  by  which  damages 
arising  from  a  loss  of  contemplated  profits  may 
be  justly  measured.  It  Is  manifest  that  the 
opinion  evidence  of  the  witness  Moore  was 
not  proper  as.a  basis  of  computation.  It  was 
for  the  jnry  and  not  the  witness,  to  arrive 
at  a  conclusion  as  to  the  probable  results  of 
the  efforts  made  by  the  respondents.  In 
Federal  Iron  &  Brass  Bed  Co.  t.  Hook,  42 
Wash.  668,  670,  85  Pac.  418,  419,  this  court, 
discussing  profits  as  an  element  of  damages, 


said:  "Ofttimes  in  the  i>reacb  of  a  contract 
of  this  character,  the  only  damages  snstained 
are  those  of  future  profits.  These  may  be 
of  a  substantial  character  in  contemplation 
of  law,  and  such  as  the  injured  party  should 
be  entitled  to  recover  from  the  party  who 
has  without  JusHflcation  broken  the  contract. 
The  recovery  must,  of  course,  be  limited  to 
the  amount  which  from  all  the  surrounding 
conditions  may  be  deemed  to  have  been  rea- 
sonably certain  had  the  breach  not  occurred." 
In  a  case  of  this  character  mnch  liberality 
In  the  admission  of  evidence  tending  to  show 
profits  lost  should  be  permitted.  The  cir- 
cumstances surrounding  the  parties  are  to 
be  considered  as  bearing  upon  the  amonnt 
of  probable  sales  the  respondents  woald  have 
made.  In  an  effort  to  estimate  the  probable 
sales  and  profits  arising  therefrom,  all  facts 
affecting  the  value  and  character  of  the  prop- 
erty which  secured  the  bonds  should  be  con- 
sidered. With  this  purpose  In  view,  let  it 
be  assumed  that  tlie  appellants  had  acquired 
good  title  to  the  coal  land;  that  Tripp  had 
been  paid ;  that  the  title  deeds  and  the  trust 
deeds  securing  the  bonds  had  been  recorded: 
and  that  the  bonds  had  been  ready  for  de- 
livery.^ What  amount  of  bonds  could  the  re- 
spondents then  have  sold?  As  men  of  ordi- 
nary business  capacity  and  intelligence,  tbey 
should  have  anticipated  that  prospective  In- 
vestors, before  subscribing  for  the  $300,000 
issue  of  bonds,  or  for  any  considerable  por- 
tion thereof,  would  investigate  the  nature, 
value,  and  extent  of  the  security  covered  by 
the  trust  deed.  They  would  not  rely  only 
upon  the  advertisements  and  the  prospectus 
prepared  by  the  Interested  parties.  Upon  in- 
vestigation they  would  have  learned  that  the 
only  security  for  the  $300,000  issue  of  bonds 
actually  covered  by  the  trust  deed  was  a 
half  section  of  coal  land,  for  which  the  ap- 
pellant had  recently  paid  $65,000  only.  To 
conclude  that  Investors  would  have  purchas- 
ed all  or  any  considerable  portion  of  these 
bonds  under  such  conditions  involves  con- 
siderable credulity,  and  is  to  assume  that 
they  were  to  be  misled  as  to  the  actual  facts, 
or  that  they  would  invest  large  amounts 
without  any  sufficient  security,  and  dep«ad 
upon  future  advances  in  value  for  their  pro- 
tection. Careful  investors  do  not  transact 
business  in  any  such  manner.  The  parties 
who  had  severally  purchased  $5,000  and  $10^- 
000  of  the  bonds,  and  had  made  paymoits 
thereon,  had  recently  sustained  intimate  and 
confidential  business  relations  with  one  ot 
the  respondents,  and  they  undoubtedly  con- 
fided in  him  and  relied  upon  his  representa- 
tions. The  only  other  payment  actually 
made  was  one  of  $260.  If  this  were  an  ac- 
tion for  damages  resulting  from  posonal  in- 
juries, in  which  the  jury  would  be  permitted 
much  latitude  in  making  an  award,  an  exces- 
sive verdict  would  not  be  sustained.  While, 
as  before  stated,  a  liberal  rule  should  be 
adopted  for  estimating  the  damages  in  this 
action,  we  fall  to  see  how  a  verdict  for  $26,- 
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T60  can  be  snstalned.  The  entire  compensa- 
tion the  re8i)ondent8  could  have  earned  in 
cash  and  in  stock  at  par  had  they  folly  per^ 
formed  the  contract  would  have  been  17^ 
per  cent.,  or  $52,500.  The  only  probable 
sales  shown  were  those  to  Qordon,  $3,000; 
to  Worms,  $10,000;  to  Pratt,  $250;  to 
Thompson,  $10,000— $25,250  in  all.  All  other 
evidence  offered  to  show  probable  sales  is 
too  visionary  to  become  the  basis  of  an  award. 
The  Utmost  that  could  have  been  earned  on 
these  sales  in  commissions  and  in  stock  at 
par  would  have  been  $4,418.75,  and  the  evi- 
dence, which  we  have  liberally  construed 
in  favor  of  the  respondents,  Is  not  sufficient 
to  sustain  a  verdict  for  damages  in  any 
greater  sum. 

Other  assigned  errors,  predicated  upon 
instructions  given  and  refused,  need  not  be 
discussed,  as  the  points  involved  are  fully 
covered  by  what  we  have  heretofore  said. 
Although  we  have  found  that,  under  the  is- 
sues framed,  the  trial  court  erred  In  admit- 
ting evidence  of  expenses  incurred  and  the 
deed  from  Frank  Hanford  to  the  Wilkeson- 
Tripp  Company,  reciting  a  consideration  of 
$175,000,  our  conclusion  is  that  such  error 
could  have  been  prejudicial  only  in  so  far  as 
It  may  have  affected  and  Increased  the 
amount  of  damages  awarded,  and  that  It  will 
not  be  necessary  to  direct  a  new  trial  except 
at  the  election  of  the  respondents.  It  is 
therefore  ordered  that,  if  within  20  days  aft- 
er the  filing  of  the  remittitur  herein  the  re- 
spondents shall  serve  upon  the  appellants, 
and  file  with  the  clerk  of  the  superior  court, 
their  written  election  to  remit  all  of  the 
Judgment  entered  in  excess  of  $4,418.75,  with 
Interest  thereon  from  the  date  of  the  trial, 
tbe  Judgment  as  thus  rednced  will  be  affirm- 
ed. Otherwise  a  new  trial  will  be  awarded. 
The  appellants  will  'recover  their  costs  on 
this  appeal. 

PARKER,   DDNBAR,    and    MOUNT,    JJ„ 
concur. 

(S8  Wash.  2SS) 

WHIPPLE  V.  LEE  et  al. 

(Supreme  Court  of  Washington.    May  3,  1910.) 

1.  Appeal  ano  Ebbob  ({  781*)— Disui8Sai>- 
SuPERSGOEAS  Bond. 

From  a  decree  for  plaintiff  for  specific  per- 
formance, granting  a  certain  time  for  payment 
and  obtaining  a  coDveyance,  plaintiff  appealed 
on    the   ground   that   it   required    too   great   a 

gayment  Beld,  that  there  was  nothing  for 
im  to  rapergede,  and  so,  though  he  gave  no 
supersedeas  l>0Dd.  and  the  time  granted  for  pay- 
ment has  expired,  appeal  will  not  be  dismissed 
on  the  ground  that  he  can  no  longer  make  pay- 
ment and  demand  a  deed,  and  that  therefore  the 
controversy  is  ended  ;  as  if  he  shows  too  great  a 
payment  was  exacted,  he  will  be  entitlMl  to  a 
reversal  and  a  reasonable  extension  of  time  to 
make  payment. 

[Ed.   Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3122;  Dec.  Dig.  {  781.*] 


2.  Specific  Pebfobmaroi  (H  126*)— PaxiiH 
Entitled  to  Pebfobv. 

A  corporation  controlled  by  L.  made  a  con- 
tract of  sale  of  land  to  a  partnership,  composed 
of  L.  and  plaintiff.  Plaintiff  sued  the  cori>ora- 
tion  and  L.  for  specific  performance.  L.  con- 
tended and  testified  that  the  contract  had  been 
forfeited,  and  that  the  contract  price  was  great- 
er than  claimed  by  plaintiff,  and  aided  the  cor- 
poration throughout  the  litigation,  bnt  insisted 
that,  if  specific  performance  be  granted,  he  was 
entitled  to  participate  in  the  fruits  of  the  litiga- 
tion. Held,  that  plaintiff's  interest  was  not  In- 
creased by  the  inconsistent  acts  of  L.,  so  as  to 
entitle  him,  on  specific  performance  being  grant- 
ed on  the  terms  claimed  by  him,  to  alone  per- 
form on  the  part  of  the  purchasers,  to  the  ex- 
clusion of  L. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  S  126.*] 

3.  Evidence  (i  450*)— Paboi.  Evidxncb— Ah- 
Biouous  Contract. 

A  contract  whereby  A.  agrees  to  sell,  and  li. 
agrees  to  buy.  certain  land,  amounting  to  158.25 
acres,  for  $1.50  per  acre,  reciting  that  ^here  are 
certain  mortgages  thereon,  and  Oiat  on  payment 
by  L.  of  $6,000  A.  will  release  a  certain  40  acres 
thereof,  and  on  payment  by  L.  of  an  additional 
$6,000  A.  will  release  a  certain  other  40  acres 
thereof,  and  that  L.  agrees  to  pay  the  mortgages 
as  they  become  due,  and  if  not  so  paid  the  con- 
tract shall  become  inoperative  as  to  the  land 
still  covered  by  mortgage,  is  ambiguous  as  to 
whether  the  consideration  is  $150  an  acre,  or 
that  and  the  mortgages;  and  so  admits  of  ex- 
trinsic evidence  to  aid  in  its  interpretation. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  i  450.*] 

4.  Specific  Pebfobuanok  (I  17*)— Pbovisioh' 
FOB  Pabtial  Release  or  Mobtoaoe. 

Provision  in  a  mortgage  that  certain  of  the 
land  shall  be  released  on  pajrment  of  a  certain 
part  of  the  mortgage  debt  may  be  enforeed  by 
the  mortgagora  or  their  vendees. 

[£)d.  Note. — For  other  cases,  see  Specific  Per- 
formance, Dec  Dig.  S  17.*] 

Department  2.  Appeal  from  Superior  Court, 
King  County;  John  B.  Yakey,  Judge. 

Action  by  W.  W.  Whipple  against  D.  H. 
Lee  and  others.  From  part  of  the  decree 
for  plaintiff,  be  appeals.  Modified  and  af- 
firmed. 

Eolcomb  ft  Klrkpatrick,  for  appellant  S. 
M.  Brackett  and  Walker  ft  Munn,  for  re- 
spondents. 

CROW,  J.  This  action  was  commenced 
by  W.  W.  Whipple  against  D.  H.  Lee,  the 
American  Investment  &  Improvement  Com- 
pany, a  corporation,  and  others,  to  enforce 
specific  performance  of  a  contract  for  the 
sale  of  real  estate.  An  opinion  on  a  former 
appeal,  affirming  an  order  appointing  a  re- 
ceiver, la  reported  In  Whipple  v.  Lee,  46 
Wash.  266,  89  Pac.  712.  The  plaintiff  now 
seeks  specific  performance  of  the  contract, 
as  successor  in  Interest  to  J.  R.  Young.  A 
decree  of  specific  performance  was  entered. 
The  plaintiff,  however,  has  appealed,  con- 
tending that  the  decree  requires  him  to  pay 
an  excessive  consideration  for  the  land.  One 
hundred  and  twenty  days  were  granted  by 
the  decree  to  the  appellant  within  which  to 
pay  for  the  land  and  obtain  a  conveyanca 


•For  otlitr  cases  see  same  toplo  and  seoUon  NUMBBB  in  Dee.  A  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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No  Bnpersedeas  bond  bas  been  given,  and 
the  120  days  have  expired.  The  respondents 
now  contend  that  the  appellant  cannot  here- 
after make  payment,  or  demand  a  deed;  that 
the  controversy  has  ceased,  and  therefore 
move  to  dismiss  the  appeal.  There  was 
nothing  for  the  appellant  to  supersede. 
Whether  his  time  for  performance  would  or 
could  be  extended  by  an  order  of  this  court 
In  the  event  of  an  affirmance  we  need  not 
now  discuss.  The  appellant  considered  him- 
self aggrieved.  In  that  the  decree  required 
him  to  pay  too  large  a  consideration.  He 
was  entitled  to  an  appeal  without  giving  a 
supersedeas  bond.  The  trial  court  did  not 
intend  to,  nor  did  It,  deprive  him  of  his  right 
to  an  appeal  by  fixing  a  time  for  payment, 
which  would  expire  before  his  appeal,  If  tak- 
en, could  be  heard  In  this  court.  If,  on  con- 
sideration of  his  appeal,  it  is  established  that 
the  decree  did  require  him  to  pay  an  exces- 
sive price  for  the  land,  he  would  be  entitled 
to  a  reversal  and  a  reasonable  extension  of 
time  within  which  to  make  payment,  under 
such  a  decree  as  this  court  might  order.  He 
might  have  been  nnwllling  or  unable  to  pay 
the  excessive  consideration  which  he  con- 
tends was  erroneously  fixed  by  the  trial 
court,  but  willing  and  able  to  pay  the  lesser 
consideration.  In  the  event  of  a  reversal, 
be  should  be  accorded  tbe  latter  privilege. 
The  motion  to  dismiss  is  denied. 

X  number  of  questions  have  been  raised, 
but  as,  in  all  respects  save  one,  we  concur 
with  the  findings  and  conclusions  of  the  trial 
judge,  we  will  confine  ourselves  to  a  consid- 
eration of  appellant's  contention,  that  the  tri- 
al court  erred  in  finding  that  J.  R.  Toung  and 
D.  H.  Lee  had  contracted  to  pay  $150  per 
acre  for  the  land  sold,  and  in  addition  there- 
to Iiad  also  contracted  to  pay  three  mortgage 
Hens  amounting  to  $26,500.  The  record  In- 
cludes a  voluminous  statement  of  facts.  It 
is  therefore  manifest  that  a  detailed  discus- 
sion of  the  evidence  upon  which  we  predi- 
cate our  conclusions  cannot  be  incorporated 
in  an  opinion  of  reasonable  length.  Some 
statements,  however,  must  be  made.  During 
the  year  1904,  the  American  Investment  & 
Improvement  Company,  hereinafter  called 
the  investment  company,  acquired  title  to 
a  large  tract  of  land,  including  158.25  acres 
involved  in  this  action.  On  53.25  acres  It  ex- 
ecuted a  mortgage  to  the  Robertson  Mort- 
gage Company,  a  corporation,  for  $7,600,  and 
on  all  the  remainder  it  executed  first  and  sec- 
ond unpaid  purchase-money  mortgages  to 
Knight  &  Williams,  copartners,  for  about 
$16,000  and  $3,000,  respectively.  On  Novem- 
ber 20,  1905,  It  sold  the  53.25  acres  covered 
by  the  Robertson  Company  mortgage,  and 
about  105  acres  or  part  of  the  land  covered 
by  the  Knight  &  Williams  mortgages,  to  D. 
H;  Lee  and  J.  R.  Young,  by  the  written  con- 
tract upon  which  this  action  Is  based,  tbe 
contract  rending  as  follows: 

"This  agreement,  made  and  entered  into 


at  Seattle,  Wnsbtngl-m,  by  and  between  the 
American  Investment  &  Improvement  Com- 
pany, a  corporation,  party  of  tlie  first  part, 
and  D.  H.  Lee  and  J.  R.  Young,  copartners 
doing  business  under  the  firm  name  and  style 
of  Lee  &  Young,  parties  of  the  second  part, 
wltnessetb:  That,  whereas,  the  party  of  the 
first  part  is  the  owner  of  the  following  de- 
scribed lands,  situated  in  the  county  of  King, 
state  of  Washington,  to  wit  (description  of 
153.75  acres);  and  whereas,  the  said  party 
of  the  first  part  is  desirous  of  disposing  of 
the  said  lands  In  large  tracts;  and  whereas, 
the  said  parties  of  the  second  part  are  a  co- 
partnership formed  for  the  purpose  of  deal- 
ing In  real  estate  and  particularly  for  han- 
dling and  selling  outlying  properties:  Now, 
therefore,  in  consideration  of  one  dollar,  and 
other  valuable  consideration,  tbe  party  of  the 
first  part  hereby  agrees  with  the  parties  of 
the  second  part  to  sell  to  the  parties  of  the 
second  part  or  their  assigns,  the  above-de- 
scribed lands,  upon  the  agreed  price  of  one 
hundred  and  fifty  dollars  ($150.00),  per  acre, 
and  the  parties  of  the  second  part  hereby 
agree  with  the  party  of  the  first  part  to  buy 
from  the  said  party  of  the  first  part  the  said 
lands,  and  to  pay  therefor  at  the  rate  of  one 
hundred  and  fifty  dollars  ($150.00)  per  acre, 
and  the  commissions  and  compensation  for 
selling  and  handling  the  said  real  estate  or 
any  portion  thereof,  by  the  said  parties  of 
the  second  part,  shall  be  whatever  sum  the 
parties  of  the  second  part  shall  receive  over 
and  above  the  one  hundred  and  fifty  dollars 
($150.00)  per  acre,  and  none  other.  The  par- 
ty of  the  first  part  further  agrees  with  the 
parties  of  the  second  part  that  whereas,  there 
are  certain  mortgagee  on  the  said  lands,  to 
become  due,  and  Interest  and  taxes  to  become 
due  thereon,  and  on  the  .payment  of  tbe  sum 
of  six  thousand  dollars  ($6,000.00),  by  the  par- 
ties of  the  second  part  to  tbe  first  part,  that 
It,  the  first  party  will  release  the  N.  W.  %  of 
tbe  8.  W.  %  section  27,  township  26  N.,  B. 
4  B.,  Willamette  Meridian,  and  on  the  pay- 
ment of  another  and  additional  six  thousand 
dollars  ($6,000.00)  by  the  parties  of  the  sec- 
ond part  to  the  party  of  the  first  part,  the 
first  party  agrees  to  release  from  tbe  said 
mortgage  lot  three  (3)  and  sufficient  of  the 
N.  B.  V4,  of  the  S.  W.  %  same  section,  town- 
ship and  range,  to  make  forty  (40)  acres. 
The  said  parties  of  the  second  part  further 
agree  with  the  party  of  the  first  part  to  pay 
all  the  taxes  and  Interest  and  the  mortgage 
or  mortgages,  as  the  same  or  any  of  them 
become  due  and  payable,  on  the  said  lands, 
and  If  not  so  paid  by  tbe  parties  of  the  sec- 
ond part,  then  and  in  that  event  this  agree- 
ment shall  become  Inoperative  as  to  tbe 
lands  still  covered  by  such  mortgage  or  mort- 
gages and  agreed  by  the  party  of  the  first 
part  to  be  conveyed  to  the  parties  of  the  sec- 
ond part,  and  the  same  shall  revert  to  and 
remain  the  property  (together  with  aK  Its 
rights,  privileges  and  franchises)  of  tbe  par- 
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ty  of  the  first  part  •  •  •  It  la  finally 
mutually  agreed  that  tbe  agreements,  cove- 
nants  and  promises  herein  contained  shall 
extend  to  the  successors  and  assigns  of  the 
party  of  the  first  part,  and  to  the  heirs,  ex- 
ecutors, administrators  or  assigns  of  the  par- 
ties of  the  second  part  In  witness  where- 
of," etc. 

On  AprU   10,  1006,  the  interest  of  J.  R. 
Young  was  assigned  to  the  appellant  Whip- 
ple, and  the  copartnership  of  Lee  &  Young 
was  succeeded  by  the  copartnership  of  Lee 
&  Whipple.     Shortly  thereafter  the  Invest- 
ment company,  aided  by  D.  H.  Lee,  attempt- 
ed to  cancel  the  contract  and  terminate  aU 
rights  of  Lee  &  Young  and  Lee  &  Whipple 
tberennder.    Other  contracts,  agreements,  and 
conreyances,   both    before   and   subsequent, 
some  affecting  only  the  land  here  Involved  and 
others  affectlug  the  entire  or  larger  tract  of 
which  It  was  a  part,  were  executed  by  the 
Investment  company  and  by  D.  H.  Lee  with 
various  parties.     Differences,  disputes,  and 
litigation  ensued,  causing  receivers  to  be  ap- 
pointed, but  the  controlling  question  now  be- 
fore us,  all  others  being  eliminated,  is  how 
much  consideration  were  Lee  &  Whipple,  as 
successors  to  Lee  &  Young,  required  to  pay 
the  Investment  company  for  tbe  158.25  acres 
of  land.    The  appellant  contends  they  were 
to  pay  $150  per  acre  only;  while  the  respond- 
ents insist  they  were  to  pay,  in  addition 
thereto,  all  three  mortgages  above  mention- 
ed, amounting  to  $26,500.     In  other  words, 
that  they  were  to  pa  y$150  per  acre,  and  in 
addition  thereto  discbarge  tbe  mortgage  Hen, 
not  only  on  the  land  they  were  buying,  but 
also  on  all  of  the  larger  tract  retained  by  the 
investment  company.    Although  D.  H.  Lee, 
pairtner  of  the  appellant  Whipple,  contends 
the  contract  has  been  forfeited  and  termi- 
nated by  the  investment  company,  he  insists 
that,  if  it  is  to  be  specifically  enforced,  he  is 
entitled  to  participate 'in  the  fruits  of  this 
litigation.     At  the  same  time  he  contends 
that  the  consideration  for  the  land  includes 
full  payment  of  all  the  mortgages,  as  also 
does  the   respondent  investment  company. 
Throughout   this    litigation    be   has   contin- 
ally  aided  and  abetted  the  Investment  com- 
pany,  apparently  against  his  own  Interest. 
This  conduct  can  only  be  explained  upon  tbe 
theory  that  his  Interests  and  those  of  the 
Investment  company  .are  Identical.     If  the 
company  wins,  he  wins;  but  If,  on  tbe  other 
hand,  the  appellant  succeeds,  be,  as  a  mem- 
ber of  the  firm  of  Lee  &  Whipple,  insists 
on  sharing  the  fruits  of  that  victory,  the  ap- 
pellant contends  that  respondent  Lee,   by 
reason  of  his  attitude,  is  not  entitled  to  share 
In  tbe  benefits  of  a  decree  enforcing  specific 
performance  of  tbe  contract  and  that  tbe 
appellant  alone  should  be  permitted  to  per- 
form tbe  contract  upon  the  part  of  the  ven- 
dees.   It  is  apparent  that  the  appellant's  in- 
terest cannot  be  Increased  by  reason  of  any 
Inconsistent  acts  of  Lee.     Appellant's  con- 


tention In  this  regard  cannot  be  sustained. 

A  careful  perusal  of  the  contract  shows 
that  It  Is  ambiguous,  and  that  extrinsic  evi- 
dence must  be  admitted  to  aid  in  its  inter- 
pretation. Tbe  trial  court  assuming  that 
this  court  might  consider  the  contract  ambig- 
uous, to  aid  its  interpretation,  admitted  evi- 
dence of  surrounding  circumstances,  contem- 
poraneous Bgreements,  the  construction  of 
the  parties  themselves,  and  their  acts  pertain- 
ing thereto.  Upon  consideration  of  this  evi- 
dence we  conclude  that  the  purchase  price 
was  to  be  $150  per  acre  only;  that  $19,500 
thereof  was  to  be  applied  as  payments  on 
the  mortgage  indebtedness  so  as  to  release 
from  the  mortgage  all  of  the  land  sold;  that 
any  remainder  was  to  be  paid  to  the  invest- 
ment company,  and  that  Lee  &  Whipple,  up- 
on performance  by  them,  were  to  be  entitled 
to  all  other  Interests  in  tbe  land.  Respond- 
ents contend  that  158.26  acres  at  $150  per 
acre  would  not  produce  sufBclent  funds  to 
pay  $26,500,  the  total  amount  of  principal 
mentioned  in  tbe  three  mortgages.  In  tbe 
light  of  the  evidence  we  do  not  construe  the 
contract  as  directing  an  application  of  the 
purchase  money  to  tbe  payment  of  the  entire 
$26,500.  By  the  terms  of  the  mortgages  to 
which  the  contract  referred,  the  payment  of 
$19,500  only  was  needed  to  discbarge  the 
three  mortgage  liens  on  all  of  the  158.25  acres 
sold  to  Lee  &  Young.  The  Knight  &  Williams 
mortgages  expressly  stipulated  that  all  of 
the  land  subject  to  their  liens,  and  afterwards 
sold  to  Lee  &  Young,  was  to  be  released  upon 
the  payment  of  $12,000.  This  being  true, 
such  payment  when  made  would  entitle  any 
interested  party  to  demand  tbe  release; 
Should  the  mortgagees  refuse,  the  investmoit 
company  or  Lee  &  Whipple,  its  grantees, 
could  have  compelled  them  to  execute  and  de- 
liver the  releases.  27  Cyc.  1415;  Gammel  v. 
Goode,  103  Iowa,  801,  72  N.  W.  531;  Lane  v. 
Allen,  162  111.  426,  44  N.  B.  831;  Obem  v. 
Gilbert  6  Dak.  119,  50  N.  W.  620. 

J.  R.  Young,  Lee's  former  partner,  who  Is 
not  interested  in  the  result  of  this  litigation, 
testified  that  before  Whipple  acquired  his 
Interests,  Lee  &  Young  attempted  to  negotiate 
a  sale  of  the  158.25  acres  at  $200  per  acre, 
which  would  yield  them  a  profit;  that  he 
and  Lee  participated  in  these  negotiations, 
Lee  also  representing  '  the  Investment  com- 
pany. It  Is  manifest  from  this  evidence  that 
if  they  had  previously  contracted  to  pay  $150 
per  acre,  and  also  tbe  mortgage  liens  for  the 
land,  they  were  striving  to  sell  for  less  than 
cost  and  not  at  a  profit  These  statements, 
although  denied  by  Lee,  harmonize  with  the 
evidence  of  other  witnesses,  also  denied  by 
him,  to  tbe  effect  that  at  other  times  he  re- 
peatedly offered  to  sell  for  less  than  be  now 
contends  Lee  &  Young  were  to  pay  for  the 
land. 

To  reach  the  conclusion  for  which  thfe  re- 
spondents contend,  we  would  be  compelled  to 
rely  upon,  credit  and  accept  evidence  of  D. 
H.  Lee,  which  we  think  has  been  effectually 
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contradicted  and  refuted  by  nndlsputed  dr- 
cumstances,  other  written  contracts,  records 
of  court  proceedings,  and  the  testimony  of 
numerous  witnesses.  Although  the  trial  Judge 
admitted  extrinsic  evidence  to  aid  In  an  In- 
terpretation of  the  contract  In  case  such  evi- 
dence should  be  held  proper  by  this  court, 
we  Incline  to  the  view  that  he  must  have 
reached  bis  own  conclusion  from  the  contract 
Itself,  without  the  aid  of  extrinsic  evidence, 
and  that  In  so  doing  he  erred. 

We  regret  that  the  volume  of  the  record 
forbids  a  detailed  statement  and  discussion 
of  the  facts  upon  which  we  predicate  our 
conclusions.  This  cause  Is  before  us  for  trlnl 
de  novo.  Having  examined  all  the  evidence, 
we  cannot  accept  the  statements  of  D.  H. 
Lee  upon  which  the  respondents  are  com- 
pelled to  rely,  and  do  rely.  He  has  controlled 
the  business  atTalrs  of  the  Investment  com- 
pany since  Its  organization.  All  of  its  acts 
have  been  performed  at  his  Instance.  He  has 
dominated  its  policy.  With  the  exception  of 
two  minor  officers  of  the  corporation,  who 
seem  to  be  subject  to  his  dictation  and  con- 
trol, be  has  disagreed  and  found  fault  with 
nearly  every  iierson  with  whom  he  has  come 
in  contact  He  has  criticized  one  Owen,  a 
former  secretary  of  the  investment  company, 
accusing  him  of  wrongfully  doing  away  with 
the  original  minute  book.  He  has  charged 
Knight  &  Williams  with  wrongful  and  fraud- 
ulent acts.  He  charges  that  J.  R.  Toung,  his 
first  partner;  the  appellant  Whipple,  his  sec- 
ond partner;  the  Vanderventer-Davls  Com- 
pany, a  corporation;  and  one  Hayes,  its  man- 
ager— ^have  violated  their  agreements  with 
him,  and  be  has  attempted  to  forfeit  their 
contracts.  In  his  evidence  he  by  innuendo 
accused  the  receiver,  the  receiver's  attorneys, 
and  other  parties,  with  mutilating  the  minute 
book  of  the  corporation  in  an  attempt  to  dis- 
credit him.  He  positively  contradicted  state- 
ments of  many  disinterested  witnesses.  In 
brief,  he  seems  to  be  in  harmony  with  no  one, 
and  unable  to  transact  business  satisfactorily 
on  any  occasion.  He  was  voted  and  claims  to 
have  earned  a  salary  of  $5,000  from  the  cor- 
poration, although  its  records  and  business 
afTairs  have  assumed  a  most  deplorable  tan- 
gle during  his  administration.  During  the 
same  period  be  contracted  to  give  substan- 
tially all  of  his  time  to  the  business  of  IJee 
&  Young.  The  minute  book  which  he  intro- 
duced In  evidence  to  sustain  his  contentions 
is,  by  reason  of  its  history  and  condition,  un- 
worthy of  serious  consideration.  A  written 
contract  between  the  investment  company 
and  Lee  &  Toung,  as  parties  of  the  first  part, 
and  Vanderventer-Davls  Company,  as  party 
of  the  second  part,  executed  January  20,  1906, 
BTlstalns  the  appellant's  position  as  to  the 
purchase  price,  although  the  respondents  vig- 
orously contend  that  It  cannot  be  so  constru- 
ed. In  referring  to  the  contract  upon  which 
this  action  is  predicated,  it  contains  the  fol- 


lowing note:  "And  whereas,  the  said  Amer- 
ican Investment  &  Improvement  Company 
made  a  contract  on  the  20th  day  of  Novem- 
ber, 1905,  with  D.  H.  Lee  and  J.  R.  Toung,  co- 
partners as  Lee  ft  Toung,  for  the  sale  and 
purchase  of  the  said  lands  at  the  set  price  of 
one  hundred  and  fifty  dollars  ($150.00)  per 
acre,  to  be  paid  by  the  said  Lee  ft  Toung  to 
the  American  Investment  ft  Improvement 
Company."  Later  statements  in  this  contract 
to  which  respondents  refer  do  not  in  onr  opin- 
ion negative  this  statement.  Farther  discus- 
sion is  unnecessary. 

'We  hold  that  the  price  to  be  paid  I9  the 
appellant  and  D.  H.  Lee  was  $150  per  acre 
only,  and  that  it  should  be  firist  applied  to 
the  satisfaction  of  the  mortgage  liens  on  the 
158.25  acres  only.  It  is  ordered  that  the  de- 
cree of  the  trial  conrt  be  modified  in  accord- 
ance with  this  opinion;  that  a  further  exten- 
sion of  the  time,  to  be  fixed  by  the  trial  court, 
be  granted  the  appellant  for  the  performance 
of  the  contract,  and  that  otherwise  the  Judg- 
ment be  affirmed.  The  ■pi>ellant  will  recovtt 
his  costs  on  this  appeal. 

RUDKIN,  a  J.,  and  PARKER,  DUNBAR, 
and  MOUNT,  JJ.,  concur. 


(S8  Waah.  mt 
KIRK  v.   SEATTLE   ELBOTRIO  C50. 
(Supreme  Court  of  Washington.    May  6,  1910.) 

1.  Cabbibbs  (S  359*)— Street  Gab  Passer- 
GEB— Disobedience  or  Ru^.e8 — Eitect  as 
TO  Right  to  Tbansfeb. 

A  rule  forbidding  pasaengetB  riding  on  the 
front  platform  of  a  street  car  is  reasonable,  and 
where  a  passenger  refused  to  obey  the  same, 
he  thereby  lost  Ids  rights  as  a  passenger,  and 
was  not  entitled  to  a  transfer,  so  that  on  entei^ 
ing  a  second  car  be  was  not  entitled  to  iMe 
without  paying  a  second  fare. 

[Ed.    Note. — For    other    cases,    see    Canien, 
Cent  Dig.  S  1439;   Dec  Dig.  }  359.*] 

2.  Cabrierb  (J  357*)— Street  Cab  Passer. 
GEB  —  Power  to  Withhold  Tbarbfeb  — 
Method  or  Testing. 

A  street  car  passenger  desiring  to  test  the 
comjiany's  power  to  withhold  a  transfer  from 
him,  or  to  refuse  him  carriage  without  i>aymeDt 
of  another  fare  on  a  second  car,  should  hava 
withdrawn  when  the  company  asserted-  its  posi- 
tion adverse  to  his  claim  to  a  transfer,  and  test- 
ed his  rig-hts  in  the  courts,  and  should  not  hare 
remained  on  the  car  without  payini;  fare,  and  in- 
vited application  of  force  to  eject  him. 

[Ed.    Note.— For    other    cases,    see    Garrien, 
Cent  Dig.  f  1433;   Dec.  Dig.  I  357.*] 

3.  Cabrierb  (f  355*)— Ejection  of  Street 
Car  Passenger— Failure  to  Pat  Fare  or 
Pbesent  Transfer. 

A  street  car  conductor  is  justified  in  de- 
manding  that  a  passenger  pay  his  fare  or  pre- 
sent a  transfer,  and  need  not  accept  his  con- 
tention that  he  is  already  a  passenf^r  becaose 
of  payment  of  the  first  fare,  and,  failing  and  re- 
fusing to  do  that  be  has  no  lawful  right  to 
passage,  and  the  conductor  is  justified  In  eject- 
ing him. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent  Dig.  S$  1416-1422;   Dec.  Dig.  S  355.*1 


•For  other  cues  lee  urn*  topic  and  section  NUMBER  is  Dec.  4k  Am.  Dig*.  1907  to  date,  &  Reporter  Indazta 
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4.  Cabbibrb  (I  S85»)— Ejection  of  Pabsbr- 

OEft— FOBCE   WHICH    HAT    BK    USBD. 

A  Street  car  conductor,  justified  in  ejecting 
a  passenger,  is  onily  protected  in  the  use  of  nec- 
essary force,  beyond  which .  the  company  must 
answer  for  his  act,  and  the  amount  lawfully 
within  his  ri^ht  must  be  measured  by  the  atub- 
bomness  of  the  passenger's  resistance. 

[Ed.    Note.— For   other   cases,    see    Carrier*, 
Cent.  Dig.  }{  1450-1452;   Dec.  Dig.  %  365.*] 

6.  Cabriebs  (5  365»)— Ejection   of  Passen- 

GEB  —  NECESSABT      FOBCE  —  DETEBIUN  ATION 
BT    COUBT   OB    JUBT. 

Neither  the  court  nor  jury  should  be  re- 
quired to  weigh  with  too  much  nicety  the 
amount  of  force  necessary  to  eject  in  the  &ce  of 
offered  resistance. 

[Ed.    Note.— Ftor    other    cases,    see    Carriers. 
Cent.  Dig.   i|  1450-1452;    Dec.   Dig.  f  865.*] 

6.  Cabbierb  ((  358*)— Patmewt  of  Pabsen- 
OEB's  Fabb— Offer  bt  Thibd  Pebson— Ne- 
cessity OF  Acceptance. 

It  is  immaterial  to  the  carrier  from  whom 
it  rpceives  a  fare,  and,  if  another  than  the  pas- 
senger offers  to  pay,  it  ia  the  same  as  if  the  pas- 
senger himself  Offers  to  do  so,-  and  the  conductor 
is  bound  to  accept,  but  such  payment  must  be 
acquiesced  in  by  the  passenger,  either  by  express 
or  silent  assent. 

[Ed.    Note.— For   other   cases,    see    Oarrlera, 
Cent.  Dig.  i  1437 ;    Dec.  Dig.  S  35a*] 

7.  Carbiebb  (S  368*)— Ejectment  of  Pasbkk- 
qeb— Tender  of  Fabe  bt  Othebb. 

An  ejected  passenger  who  did  not  tender 
his  fare,'  and  expressly  repudiated  a  tender  of 
his  fare  by  others,  cannot  claim  any  benefit 
from  their  otFera. 

[E}d.    Note.— For   other   cases,   see    Carriers, 
Cent.  Dig.  S  358.*] 

8.  Evidence  (S  471*)- Opinion  Etidenos— 
Action  fob  AssAiTLTiNa  Pabsenoeb. 

In  an  action  for  assault  in  ejecting  plain- 
tiff from  a  street  car,  he  was  permitted  to  in- 
terrogate witnesses  as  to  expressions  of  sym- 
pathy on  the  part  of  the  passengers,  and  that 
ne  appealed  to  them  to  determine  his  action, 
and  they  Insisted  on  bis  remaining.  HeUd,  that 
questions  of  this  character,  irrespective  of  the 
answers,  should  not  have  been  allowed,  as  they 
called  for  expressions  of  opinions,  which  were 
Dpt  competent  and  could  not  be  testified  to  by 
eit^><r  the  Ei>caker  or  the  bearer. 

[Ed.    Note.— For   other  cases,   see    Evidence, 
Dec.  Dig.  I  4,71.*) 

9.  Witnesses  (|  406*)— Imfkachxsnt— Iioca- 

TEBIAX   AND    COIXATEBAI.  MATTEBS. 

'  In  an  action  for  assault  in  ejecting  plaintiff 

from  a  street  car,  it  was  error  to  permit  him 
to  impeach  a  motorman  in  regard  to  his  testi- 
mony as  to  his  age,  as  such  matter  was  Imma- 
terial and  collateral. 

[Ed.   Note. — For  other  cases,  see   Witnesses, 
Cent.  Dig.  {§  1273,  1275;    Dec.  Dig.  S  405.*] 

10.  Evidence  (§  496*)— Opinion  Evidence- 
Extent  OF  Damages. 

In  an  action  for  personal  injuries,  it  was 
error  to  permit  plaintiff  to  give  his  opinlwi  of 
'  the  monetary  extent  of  his  damages. 

[Ed.    Note.— For   other   cases,   see   SSvIdence, 
Cent.  Dig.  S  2284;   Dec.  Dig.  S  496.*] 

11.  Damages  (§  42*)— Pebsonal  Injt;bix»-^ 
Evidence— Statement  of  Expense. 

In  an  action  for  assault,  plaintiff  was  per- 
initted  to  introduce  an  itemized  statement  of  the 
exponscs  of  himself  and  wife  while  traveling 
over  the  country  for  over  a  year.  Including  raif 
-n-ay  fares,  meals,  sleeping  ear  berths,  and  boan) 
bill.<:,  from  Seattle  to  Los  Angeles,  Columbus, 
Ohio,  and  other  places,  amounting  to  nearly 
$1.(KX).     Held,  that  this  was  error,  as  it  in- 


cluded items  that  conld  not  be  properly  char- 
acterized as  damages  naturally  and  proximately 
flowing  from  injuries  complained  of,  though  if, 
on  advice  of  his  physician,  he  went  to  Los  An- 
geles to  subject  himself  to  conditions  which 
were  necessary  and  proper  for  his  recovery,  nec- 
essarr  transportation  and  other  expenditures 
which  would  not  have  been  incurred  at  home 
would  be  proper  elements  of  damage,  as  would 
be  like  expense  of  his  wife,  if  his  condition  was 
such  that  he  conld  not  make  the  trip  alone. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Dec  Dig.  I  42.*] 

12.  Damages  ({  40*)— Pxbsonai.  Injuries— 
Loss  of  Profits. 

Where  loss  of  profits  are  based  on  an  es- 
timate of  what  could  have  been  earned  had 
plaintiff  been  in  good  health  and  earning  power, 
they  become  speculative  and  remote,  and  are  not 
recoverable  in  an  action  for  personal  injuries, 
but  the  proper  element  of  damage  in  such  cases 
is  loss  of  earning  power,  if  any. 

[Ed.  Note. — For  .other  cases,  see  Damages, 
Cent  Dig.  SS  72-88;  Dec.  Dig.  i  40.*] 

13.  Damages  (}  100*)— Pebbonai.  Injdbieb— 
Lobs  of  Earning  Poweb— Detebmination. 

The  loss  of  earning  power  as  an  element  of 
damage  in  a  personal  Injury  case  can  be  arrived 
at  by  determining  what  plaintiff  was  capable  of 
earning  before  and  after  his  injury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  237-241 ;   Dec.  Dig.  S  100.*] 

14.  Damages  (S  40*)— Personal  Injubies— 
Ebtimatsd  Profits  and  Commissions  in 
Business. 

In  an  action  for  personal  injuries,  esti-' 
mates  of  profits  and  commissions  in  plaintiff's 
business,  of  assisting  in  getting  out  special  edi- 
tions of  newspapers,  his  comnussiona  depending 
on  the  financial  success  of  the  venture,  are  too 
speculative  and  remote. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  i|  72-88;   Dec  Dig.  i  40.*] 

Department  1.  Appeal  from  Superior 
Court,  King  Goanty;  Boyd  J.  Tallman,  Judge. 

Action  by  John  W.  Kirk  against  tiie  Seat- 
tle Electric  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

James  B.  Howe  and  A.  J.  Falknor,  for  ap- 
pellant Charles  A.  Riddle  and  Wm.  M. 
Watson,  for  respondent 

MORRIS,  J.  In  this  action  respondent 
sought  damages  for  Injuries  sustained  in 
an  assault,  claimed  to  have  been  committed 
upon  him  October  2,  1907,  by  appellant's 
servants  In  charge  of  Its  car  No.  530.  The 
theory  of  the  complaint  Is  that  respondent 
was  a  passenger,  having  paid  his  fare  upon 
car  No.  311;  that  the  passengers  upon  car 
311  were  transferred  to  car  630  and  trans- 
fers issued  to  them,  but  that  a  transfer  was 
refused  respondent  and,  upon  entering  the 
second  car,  he  became  entitled  to  carriage 
without  additional  payment  of  fare.  The 
conductor  of  the  second  car  refused  to  carry 
him  without  a  fare,  and,  when  payment  was 
refused,  be  alleges  he  was  set  upon  by  the 
conductor  and  motorman  and  severely  beat- 
en. He  also  sets  forth  that,  at  the  request 
of  the  conductor  of  the  second  car,  he  was 
arrested  and  taken  to  the  police  station, 
where  no  charge  being  made  against  him  he 
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waa  discharged.  Tbe  answer  sets  forth  a 
rule  of  the  company  forbidding  passengers 
from  riding  npon  firont  platforms  of  cars; 
that  respondent  refused  to  obey  such  rule 
when  hlB  attention  was  called  to  the  same, 
bat  insisted  upon  remaining  upon  the  front 
platform,  and  that  the  car  was  finally  run 
into  appellant's  car  bam,  and  all  the  pas- 
sengers thereon  transferred  to  the  second 
car,  except  appellant  who  was  refused  a 
transfer,  upon  the  theory  that,  having  violat- 
ed a  reasonable  rule  of  the  company  and  re- 
fusing to  abide  thereby,  he  forfeited  his 
rights  as  a  passenger,  and  was  not  entitled 
to  a  transfer  upon  car  530;  that  Immediately 
upon  entering  the  second  car,  he  was  Inform- 
ed that  he  could  not  ride  thereon  without  the 
payment  of  fare,  which  he  refused,  and  the 
employes  of  the  company  thereupon  under- 
took to  eject  him,  using  no  more  force  than 
was  necessary  for  that  purpose,  and,  being 
unable  to  do  so,  called  a  policeman  to  re- 
move him.  This  affirmative  matter  being 
denied,  the  case  went  to  the  Jury  upon  the 
issues  thus  raised,  and  a  verdict  was  return- 
ed awarding  respondent  $6,600.  A  new  trial 
being  denied,  the  case  is  brought  here  for 
review. 

Many  questions  are  presented  upon  the 
appeal,  it  being  contended,  first,  that  a  de- 
murrer should  have  been  sustained  to  the 
complaint,  upon  the  ground  that  several 
causes  of  action  were  improperly  united. 
There  was  but  one  cause  of  action  pleaded — 
that  for  assault  The  allegation  of  the  sub- 
sequent arrest  was  no  part  of  this  cause  of 
action,  nor  was  It  tbe  setting  forth  of  a  sec- 
ond cause  of  action.  Had  the  complaint  been 
moved  against  upon  this  ground,  tbe  refer- 
ence to  the  subsequent  arrest  would  doubt- 
less have  been  stricken.  It  was,  however, 
good  as  against  a  demurrer,  in  that  it  was 
not  set  forth  as  an  independent  cause  of  ac- 
tion and  then  improperly  united  with  the 
first  cause  of  action  pleaded. 

Upon  the  main  Issue  involved,  as  to  the 
relative  rights  of  the  parties,  we  deem  the 
law  well  settled.  The  rule  forbidding  pass- 
engers riding  upon  the  front  platform  was 
a  reasonable  one,  and  it  was  the  duty  of 
respondent  to  obey  the  same  when  liis  at- 
tention was  called  to  It,  and,  if  he  willfully 
refused  to  be  bound  by  the  rule  and  enter  the 
body  of  the  car,  he  thereby  lost  his  rights 
as  a  passenger,  and  the  company  was  not 
required  to  issue  a  transfer  to  him.  Ci>on 
entering  the  second  car  he  was  not  entitled 
to  ride  thereon  without  the  payment  of  a  sec- 
ond fare,  and,  upon  demand  being  made,  he 
should  have  complied;  or  if,  as  there  is  some 
evidence  to  indicate,  he  desired  to  test  the 
power  of  tbe  company  to  withhold  a  trans- 
fer from  him  or  to  refuse  him  carriage  with- 
out the  payment  of  another  fare  upon  the 
second  car,  it  was  his  duty  to  withdraw 
when  the  company  asserted  its  position,  and 
test  his  rights  in  the  courts.  There  was  no 
need,  and  it  was  an  imprudent  act  on  his 


part,  to  Insist  upon  remaining  upon  tbe  car 
without  the  payment  of  fare,  and  thus  invite 
the  application  of  force  to  eject  bim.  I^e 
proper  way  for  him  to  test  the  question  if 
he  desired  to  do  so  was  in  the  lawful  and 
peaceable  procedure  of  tiie  courts,  and  not 
In  opposing  strength  to  strength,  and  permit- 
ting the  superior  force  to  determine  the 
rights  involved.  When  respondent  entered 
the  second  car,  and  thus  indicated  his  pur- 
pose to  seek  carriage  thereon,  the  conductor 
was  Justified  in  demanding  that  he  pay  his 
fare  or  present  a  transfer.  The  conductor 
was  under  no  duty  to  accept  his  contention 
that  he  was  already  a  passenger  because  of 
tbe  payment  of  the  first  fare.  Respondent 
could  only  lawfully  continue  upon  the  car  by 
paying  fare  or  producing  a  transfer.  Fall- 
ing and  refusing  to  do  that,  he  had  no  law- 
ful right  to  passage,  and  the  conductor  was 
justified  in  ejecting  bim.  In  doing  so,  bow- 
ever,  he  would  only  be  protected  in  the  use 
of  necessary  force.  Going  beyond  that  tbe 
company  must  answer  for  his  act  The 
amount  of  force  lawfully  within  the  right 
of  the  conductor  mnst  be  measured  by  the 
stubbornness  of  respondent's  resistance.  He 
bad  the  right  to  use  such  force  as  was  neces- 
sary to  overcome  respondent's  resistance,  and 
to  remove  bim  from  the  'Car,  and  while  tbe 
amount  of  force  lawfully  to  be  used  in  the 
accomplishment  of  such  removal  is  depend- 
ent upon  the  force  used  in  resisting  it,  the 
measurement  of  force  with  force  with  exact- 
ness Is  a  difficult  problem  for  either  court 
or  jury,  and  hence  it  has  become  established 
that  neither  court  nor  Jury  should  be  re- 
quired to  weigh  with  too  much  nicety  the 
amount  of  force  necessary  to  an  ejectment 
from  tlie  car  in  tbe  face  of  the  resistance 
offered.  Clark  ▼.  Great  Northern  Ry.  Co, 
37  Wash.  537,  79  Pac.  IIOS. 

This,  then,  was  the  issue  to  be  submitted 
to  the  jury:  Did  the  employes  of  the  com- 
pany, in  their  endeavor  to  eject  respondent 
from  the  car,  iise  and  employ  more  force 
than  was  necessary  to  overcome  the  resist-  ■ 
ance  offered  by  respondent,  accompanied  by 
proper  instructions  as  to  the  rights  of  the 
parties  as  herein  Indicated?  Respondent 
contends  that,  while  hie  did  not  personally 
offer  to  pay  his  fare,  other  passengers  prof- 
fered a  fare  for  him.  It  la  immaterial  to  the 
company  from  whom  It  receives  its  prescrib- 
ed fare.  If  another  offered  to  pay  respond- 
ent's fare,  it  was  the  same  as  if  respondent, 
himself  bad  offered  to  do  so,  and  the  con- 
ductor would  be  bound  to  accept  it  Louis- 
ville &  N.  R.  Co.  V.  Garrett,  76  Tenn.  438, 
41  Am.  Rep.  640.  But  such  payment  on  tbe 
part  of  others  must  be  acquiesced  in  by  those 
in  the  position  of  respondent,  either  by  an 
express  assent  or  by  silence  which  will  be 
construed  as  an  acceptance.  Gates  v.  Qabi- 
cy.  O.  &  K.  C.  Ry.  Co.,  125  Mo.  App.  334. 102 
S.  W.  50. 

In  the  record  before  us.  It  appears  that, 
when  tenders  of  fare  were  made  by  outsiders. 
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the  respondent  said  to  tbem:  "Don't  pay  my 
fare  for  me.     I  paid  my  fare  and  I  am 
entitled  to  ride  borne."    Respondent,  bavlng 
tbus   expressly    repudiated    such    payment, 
cannot  thereafter  claim  any  benefit  from  the 
offers.    Tbis  rule  is  likewise  subject  to  this 
additional  modification:     Such  offer  on  the 
part  of  others  or  on  the  part  of  those  whom 
it  is  sought  to  eject  must  come  before  the 
attempted  ejectment.     In  Hoffbauer  t.  D. 
&  N.  W.  R.  Co.,  52  Iowa,  342,  8  N.  W.  121, 
35  .'Vm.  Rep.  278,  it  is  said:  "The  rale  that  a 
passenger  may  test  the  regulations  of  the 
company  and  the  firmness  of  the  conductor 
by  refusing  to  pay  full  fare,  and  still  save 
himself  from  expulsion  by   tendering  full 
fare  after  expulsion  had  commenced,  is  not 
only  uncalled  for  for  the  Just  protection  of 
the  recusant  passenger,  but  woald  tend  to 
encourage  a  practice  which  If  indulged  In 
would  interfere  with  the  convraience  of  the 
company  and  the  dispatch  and  quiet  to  which 
other  passengers  are  entitled."    A.  like  rule 
is  announced  in  O'Brien  t.  N.  Y.  Cent.  &  H. 
R.  R.  Co.,  80  N.  T.  236,  and  Pease  v.  D.  L. 
&  W.  R.  R.  Co.,  101  N.  Y.  367,  5  N.  B.  37, 
54  Am.  Rep.  699.  _  Hutchinson  on  Carriers 
(3d  Ed.)  S  1085,  thus  cites  the  rule,  and  gives 
many  authorities  in  support:  "The  prevailing 
rule  and  the  one  supported  by  the  better 
reason  is  that,  even  though  he  may  once  have 
refused  to  pay  his  fare  or  show  his  ticket, 
be  may  at  any  time  before  the  process  of 
ejection  is  begun  comply  with  the  demand 
and  continue  his  Journey  on  tliat  train;  but 
that  where  he  so  refuses  and  persists  in  his 
refusal,  after  being  accorded  reasonable  time 
and  opportunity  to  comply,  until  the  conduct- 
or has  the  right,  and  It  Is  his  duty  to  eject 
Iiim,  and  the  conductor  has  begun  the  process 
of  ejection  either  by  stopping  the  train  or  ap- 
plying force  to  the  passenger  when  necessary, 
the  passenger  thereupon  forfeits  his  rights 
as  a  passenger  and  his  ejection  may  be  com- 
pleted even  though  he  may  thereafter  tender 
the  performance  demanded."    No  error  was 
-committed  by  the  court  below  in  its  instruc- 
tions upon  these  rules  of  law  of  which  we 
have  been  speaking,  but  Inasmuch  as  they 
are  Involved  In  determining  the  respective 
rights  of  the  parties,  and  we  have  decided  to 
grant  a  new  trial  for  errors  committed,  we 
have  thought  it  best  to  consider  them  in  or- 
der to  simplify  and  determine  the  rules  which 
should  govern  the  court  in  the  new  trial. 

Respondent  was  permitted  to  interrogate 
TVltn  esses  as  to  expressions  of  sympathy  on 
the  part  of  the  passengers,  and  that  he  ap- 
pealed to  them  to  determine  his  action,  and 
that  they  Insisted  on  his  remaining.  This 
-»vas  clearly  error.  Questions  of  this  charac- 
ter, irrespective  of  the  answers,  should  not 
have  been  allowed,  as  they  called  for  expres- 
jBions  of  opinions  on  the  part  of  the  passen- 
jjrors,  which  were  not  competent,  and  conld 
not  be  testified  to  by  those  expressing  such 
sentiments  or  by  those  who  heard  them. 
Respondent  was  also  permitted  to  Impeach 


the  motorman  of  the  first  car  in  regard  to 
his  testimony  as  to  his  age.  This  was  error. 
The  age  of  the  first  motorman  was  an  im- 
material matter,  and  there  was  no  necessity 
for  any  inquiry  in  regard  to  it  It  was  clear- 
ly a  collateral  matter,  and,  If  respondent  was 
permitted  to  cross-examine  the  witness  as 
to  his  age,  he  was  bound  by  his  answer  and 
could  not  subsequently  impeach  him.  It  is 
too  well  established  to  require  citation  that 
a  witness  may  not  be  Impeached  in  a  collat- 
eral matter. 

Respondent  was  permitted  to  give  his  opin- 
ion of  the  monetary  extent  of  Ids  damages. 
This  was  also  error.  It  was  for  respondent 
to  give  to  the  Jury  the  character  of  his  dam- 
age, but  it  was  for  the  jury  to  determine  its 
extent  and  fix  the  compensatory  amount  of 
his  loss. 

Respondent  was  also  permitted  to  give  to 
the  Jury  an  itemized  statement  of  the  expens- 
es of  himself  and  wife  while  traveling  over 
the  country  for  over  a  year,  Including  rail- 
way fares,  meals,  sleeping  car  berths,  and 
board  bills,  from  Seattle  to  Los  Angeles,  Co- 
lumbus, Ohio,  and  other  places,  amounting 
to  the  sum  of  $964.  This  was  error,  as  the 
itemized  bill  manifestly  included  items  that 
could  not  be  properly  characterized  as  dam- 
ages naturally  and  proximately  flowing  from 
the  injuries  complained  of.  If,  upon  the  ad- 
vice of  his  physician,  respondent  went  to 
Los  Angeles  to  subject  hlmstif  to  conditions 
which  were  necessary  and  proper  elements 
in  his  recovery,  the  necessary  transportation 
and  other  expenditures  of  the  trip,  incurred 
for  items  which  would  not  have  been  Includ- 
ed in  his  necessary  expenditure  had  he  re- 
mained at  home,  would  be  proper  elements 
of  damage.  The  like  expense  of  his  wife,  if 
respondent's  condition  was  such  that  he  could 
not  make  the  trip  alone,  would  also  be  an 
item  of  damage.  Such,  also,  would  be  the 
amounts  necessarily  paid  for  medicine  and 
medical  attendance.  To  such  extent  only 
were  the  items  included  in  the  expense  state- 
ment admissible. 

The  court  charged  the  Jury  that  the  re- 
spondent was  entitled  to  recover  for  "loss  of 
profits,  commissions,  and  pecuniary  rewards, 
by  reason  of  said  injuries."  This  was  error, 
as  under  the  evidence  such  profits  and  com- 
missions were  highly  speculative  in  their 
nature.  There  may  be  cases  where  there  can 
be  a  recovery  for  loss  of  profits  where,  by 
reason  of  some  definite  contract,  such  profits 
can  be  definitely  ascertained,  but  where  as  in 
this  case  they  are  based  upon  an  estimate 
of  what  could  have  been  earned  had  respond- 
ent been  in  good  health  and  earning  power, 
they  become  speailatlve  and  remote  and  are 
nonrecoverable.  The  proper  element  of  dam- 
age in  cases  of  this  character  is  loss  of  earn- 
ing power,  If  any.  If,  by  reason  of  his  in- 
juries respondent's  earning  capacity  was 
diminished,  the  extent,  of  such  diminution 
was  a  proper  element  of  recovery,  and  could 
be  arrived  at  by  determining  what  he  was 
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capable  of  earning  before  and  after  his  In- 
jury. But  eetimates  of  profits  and  commis- 
stona  in  his  business,  wblcb  was  that  of  as- 
sisting in  getting  out  special  editions  of  news- 
papers in  all  sections  of  the  country,  re- 
spondent's commissions  dq»endtng  upon  tbe 
financial  snccess  of  the  venture,  were  al- 
together too  speculatlTe  and  remote. 

Other  errors  are  assigned  in  the  instruc- 
tions of  the  court,  but  what  has  heretofore 
been  said  Is  determinative  of  them,  and  there 
is  no  necessity  for  special  reference  to  them. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

BUDKIN.  C.  J.,  and  FULLERTON,  CHAD- 
WICK,  and  GOSE,  JJ.,  concur. 

(58  Wash.  276) 

MASON  T.  YBARWOOD  et  ox.     • 
(Supreme  Court  of  Washington.    May  4,  1910.) 

1.  WA.TEBS  AND  WATER  COURSES  (|  19*)— RI- 
PARIAN Rights — Appropriation. 

The  rule  that,  where  rights  to  lands  across 
which  a  stream  flows  are  acquired  or  initiated 
prior  to  any  appropriation  of  tbe  waters  of  the 
stream,  the  rights  of  tbe  riparian  proprietors 
are  determined  by  the  rules  of  tbe  common  law 
governing  riparian  proprietors  in  force  in  the 
state,  and  not  by  any  rule  of  prior  appropria- 
tion, applies  to  springs  existing  from  time  im- 
memorial, or  of  new  creation,  and  they  may  only 
be  appropriated  if  existing  or  appearing  on 
tbe  land  to  which  no  title  has  been  acquired 
from  tbe  government,  or  initiated  looking  to 
such  acquirement ;  and,  where  an  owner  of  land 
made  no  appropriation  of  the  waters  of  springs 
until  long  after  initiatory  steps  bad  been  taken 
by  Others  to  acquire  title  to  the  land  on  which' 
the  spriugs  appeared,  the  latter  could  hold  the 

Strings   and  claim   the  waters  as  against  any 
aim  of  prior  appropriation. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  |  11;    Dec.  Dig.  | 
19.*] 

2.  Waters  and  Water  Courses  (f  101*)— 
Riparian  Rights— Springs. 

Though  one  may  have  riparian  rights  in  a 
stream,  though  its  source  is  but  a  spring  on  the 
land  of  another,  it  must  be  a  stream  that  was 
wont  to  flow  from  time  immemorial,  and  tbe 
owner  of  land  on  which  a  new  spring  breaks 
out  may  make  such  use  of  the  waters  as  he 
pleases,  though  the  waters,  if  unmolested,  would 
cause  a  stream  to  flow  across  another's  land. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  SS  HO,  111;  Dec. 
Dig.  i  101.*] 

3.  Basements  (|  5*)— Acquisition— Adverse 
User. 

An  easement  is  acquired  in  the  land  of  an- 
other by  an  adverse  user  for  the  period  of  lim- 
itations. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  f  13;    Dec.   Dig.  {  6.*] 

4.  Waters  and  Water  Courses  (§{  127, 
143*)  —  Water  Rights— Acquisition— Ad- 
verse User. 

A  claim  to  government  land,  first  settled 
on  prior  to  1880,  was  perfected,  and  title  was 
obtained.  In  1882  or  18S3,  springs  broke  out  on 
the  land  and  produced  a  stream  which  flowed 
across  the  Una  of  another,  who  for  more  than 
10  years  used  the  waters  of  the  stream.  Held, 
that  tbe  latter  acquired  by  prescription  a  right 


to  the  use  of  sudi  water,  hut  the  tight  was 
limited  to  the  quantity  used  during  the  pe- 
riod. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses.  Cent.  Dig.  !|  144,  152;  Dec 
Dig.  IS  127,  143.*] 

5.  Waters  and  Wateb  Courses  (j  127*)— 
Water  Babeicents— Acquisitioii- Apterss 
User. 

The  use  of  waters  flowing  across  or  arising 
on  the  land  of  another  may  be  acquired  by  ad- 
verse user. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  144;  Dec  Dig.  S 
127.*]  *   •        ..  ••  • 

Department  1.  Appeal  from  Superior 
Court,  Kittitas  County;  E.  B.  Preble,  Judge. 

Action  by  Ruth  Mason  against  John  A. 
Tearwood  and  wife.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed,  with- 
out prejudice  to  tbe  right  to  bring  a  new  ac- 
tion. 

O.  O.  Felkner,  for  appellant  Hovey  ft 
Hale,  for  respondents. 

FULLERTON,  J.  This  is  an  action  to  en- 
join the  diversion  of  water.  From  tbe  rec- 
ord it  is  gathered  that  the  appellant,  who 
was  plaintiff  below,  owns-  land  situated  In 
sections  12  and  13  in  township  18  N.,  range 
17  E.,  of  the  Willamette  Meridian.  That  tbe 
respondents  own  land  in  section  11  in  tbe 
same  township  and  range.  To  the  south  of 
the  respondents'  land,  and  in  tbe  same  sec- 
tion, is  land  belonging  to  one  Haywood.  In 
1879  one  Alanson  T.  Mason  filed  a  homestead 
application  for  the  lands  now  owned  by  tbe 
appellant,  together  with  that  owned  by  Hay- 
wood, and  thereafter  procured  title  to  the 
same  under  the  homestead  laws  of  the 
United  States.  The  appellant  and  Haywood 
have  obtained  their  titles  through  mesne 
conveyances  from  Alanson  T.  Mason.  The 
land  owned  by  the  respondents  was  first  set- 
tled upon  prior  to  1880.  The  claim  passed 
from  one  to  another  until  it  reached  one  Par- 
dee, who  settled  thereon  in  March  1884,  and 
In  due  time  obtained  title  thereto  from  the 
goverment.  The  respondents  derive  their  ti- 
tle through  him.  The  lands  mentioned  bave 
a  general  slope  to  the  east  and  southeast,  and 
are  arid  in  the  sense  that  they  require  irriga- 
tion to  produce  cropa  Some  time  in  tbe 
year  1882  or  1883  springs  broke  oat  on  tbe 
southwest  corner  of  the  land  now  owned  by 
the  respondent,  which  caused  a  swamp  to 
form  Immediately  below  and  surrounding 
them,  which  drained  down  through  a  draw 
extending  across  tbe  land  now  owned  by  Hay- 
wood, but  which  then  belonged  to  Alanson 
T.  Mason,  onto  the  land  now  owned  by  the 
appellant  In  1884  Mason  caused  a  ditch  to 
be  dug  through  tills  draw  to  a  point  on  bis 
own  land  immediately  below  the  swamp 
formed  by  the  springs  through  which  he  took 
the  water  from  tbe  swamp  across  tbe  Hay- 
wood land  to  tbe  land  now  owned  by  the  ap- 


*For  other  casn  ■•«  same  topic  and  sectloo  NUMBER  In  Dee.  t  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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pellant,  whrare  he  pnt  It  to  a  beneficial  nse. 
This  ditch  he  and  his  successors  In  interest 
have  maintained  until  the  present  time.    In 
1800  or  1801  the  reBpondent  dng  a  small  ditch 
leading  from  the  springs  to  his  house,  and 
took  water  therefrom  for  stock  and  domestic 
parpoaes.     In   1002  the  defendants   for  the 
purpose  of  draining  the  swamp  formed  by 
the  springs,  constructed  a  ditch  on  the  east 
side  of  the  swamp  conveying  the  water  to 
th°lr  south  line,  where  it  entered  a  ditch 
constructed  on  the  Haywood  land.     Subse- 
quently the  appellant  connected  this  with 
her  own  ditch,  and  from  that  time  until  the 
spring  of  the  year  1908  the  water  therefrom 
continually  flowed  down  onto  her  premises, 
where  she  used  it  for  purposes  of  irrigation. 
On  the  last  date  mentioned  the  respondents 
constructed   a   new   ditch   from    this   latter 
ditch  eastward  on  their  own  land  which  had 
the  effect  of  diverting  a  considerable  part  of 
the  water  from  the  springs  away  from  the 
appellant's  ditch.    It  is  to  restrain  this  diver- 
sion that  the  present  action  is  prosecuted. 
At  the  trial  there  was  evidence  tending  to 
show  that  the  springs  which  give  rise  to  the 
marsh  or  swamp  on  the  respondents'  lands 
bad  no  existence  prior  to  the  year  1882,  or. 
If  they  flowed  at  all,  It  was  only  for  a  short 
time  in  the  spring  of  the  year  when  the  snow 
of  the  winter  was  melting;  that  what  is  now 
swamp  and  marsh  land  was  then  dry,  so  that 
It  could  be  ridden  or  driven  over  at  any  sea- 
son of  the  year.    In  fact  witnesses  testified 
to  cutting  hay  thereon  with  a  mower  as 
early  as  the  month  of  June.    It  was  given  in 
evidence  also  that  the  springs  began  to  be  ac- 
tive only  after  the  owners  of  the  lands  to 
the  west  and  above  the  springs  began  to  ir- 
rigate their  lands,  that  the  flow  Increased  as 
Irrigation  increased,  and  that  this  increase 
bas  been  continuous;  there  being  much  more 
water  flowing  from  the  springs  now  than  did 
flow  therefrom  even  a  few  years  ago.    It  ap- 
pears also  that  the  swamp  itself  is  constant- 
ly increasing  in  size,  being  much  larger,  now 
than  it  was  even  10  years  ago.    It  does  ap- 
pear, however,  that  for  more  than  25  years 
a    continuous   stream  has  flown  from   the 
springs  into  the  swamp  and  from  the  swamp 
Into  the  drainage  and  irrigating  ditches  of 
the  appellant,  and  from  there  to  her  lands 
where  .It  has  been  used  continuously  for  the 
purposes  of  Irrigation.    Moreover,  it  api)ears 
that  all  of  the  water  coming  from  the  springs, 
except  the  small  quantity  taken  by  the  re- 
spondent in  1901,  which  he  uses  for  domestic 
and  household  purposes,  has  been  so  used, 
and  that  its  use  was  without  Interruption  un- 
til the  respondents  made  the  diversion  which 
save  rise  to  this  action. 

The  appellant  on  this  appeal  makes  three 
principal  contentions.  She  contends,  first, 
that  she  is  entitled  to  the  water  from  these 
springs  In  virtue  of  a  prior  appropriation; 
second,  that  she  is  a  riparian  proprietor  on 
tbe  stream  that  flows  from  the  spring,  and 
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is  entitled  as  such  to  have  the  same  flow  on- 
to her  lands  as  it  was  wont  to  flow  in  a  state 
of  nature,  without  waste  or  unnecessary  dim- 
inution by  the  land  proprietors  on  the  stream 
above  her  land;  and,  third,  that  she  is  en- 
titled to  the  water  by  prescription,  since 
she  has  had  tbe  open  and  notorious  posses- 
sion and  use  of  the  same  for  a  period  of  time 
longer  than  the  time  of  the  statute  of  limita- 
tions, all  the  while  claiming  the  right  to  such 
possession  and  use  adversely  against  all  tbe 
world. 

The  trial  judge  passing  on  the  contentions 
made  in  the  court  below  held  that  neither 
the  first  nor  second  was  maintainable  under 
the  evidence,  and  we  think  his  conclusions 
in  that  regard  were  Just.  As  we  held  in  Ne- 
salhoos  T.  Walker,  45  Wash.  621.  88  Pac. 
1032,  the  common-law  doctrine  of  riparian 
rights  prevails  in  this  state,  and  that  where 
rights  to  lands  across  which  a  stream  of  wa- 
ter flows  are  acquired  or  initiated  prior  to 
any  appropriation  of  the  waters  of  tbe 
stream,  the  rights  of  the  riparian  proprietors 
are  determined  by  the  rules  of  the  common 
law  relating  to  riparian  proprietors,  and  not 
by  any  rule  of  prior  appropriation.  The 
same  rules  would  apply  to  springs,  whether 
existing  from  time  immemorial  or  of  new 
creation.  They  could  only  be  appropriated 
If  existing  or  appearing  on  land  to  which  no 
title  had  been  acquired  from  the  government 
or  Initiated  looking  to  such  acquirement 
So  In  this  case  it  seems  to  us  clear  that  the 
appellant's  predecessor  in  Interest  made  no 
appropriation  of  the  waters  of  these  springs 
until  long  after  Initiatory  steps  liad  been  tak- 
en by  the  respondents'  grantors  to  acquire 
title  to  the  land  on  which  they  appeared. 
Such  being  the  case,  the  respondent  is  enti- 
tled to  hold  them  and  claim  the  waters 
therein  as  against  any  dalm  of  prior  appro- 
priation. 

The  contention  that  the  appellant  can  en- 
Join  a  diversion  of  the  water  on  the  ground 
that  she  is  a  riparian  proprietor  on  the 
stream  flowing  from  the  marsh  is  also  with- 
out foundation.  While  one  may  have  ripari- 
an rights  In  a  stream  even  though  its  source 
be  a  spring  upon  the  land  of  another  (Hol- 
lett  V.  Davis  [Wash.]  103  Pac.  423;  Miller 
V.  Wheeler  [Wash.]  103  Pac.  641,  28  L.  R. 
A.  [N.  S.1  10^,  yet  it  must  be  a  stream 
that  was  wont  to  flow  from  time  immemori- 
al. The  owner  of  land  upon  which  a  new 
spring  breaks  out  may  make  snch  use  of  the 
waters  as  he  pleases,  notwithstanding  It 
would,  if  unmolested,  cause  a  stream  to  flow 
across  another's  land.  Any  other  rule  would 
make  his  estate  involuntarily  servient  to  a 
use  to  which  It  was  not  subject  when  he  ac- 
quired it 

The  third  contention  Is  not  discussed  In  the 
written  opinion  filed  by  the  trial  Judge,  and 
we  are  not  advised  as  to  the  reasons  which 
prompted  him  to  deny  relief  on  that  ground. 
It  has  seemed  to  us  that  the  appellant  can 
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justly  claim  a  right  by  prescription  to  a  por- 
tion of  the  flow  from  these  springs.  It  Is 
dear  from  the  evidence  that  the  appellant 
and  her  predecessors  in  interest  have  appro- 
priated and  used  the  waters  flowing  from 
the  spring,  with  the  exception  of  that  before 
mentioned,  which  the  respondents  have  di- 
verted for  domestic  uses,  for  a  period  of 
nearly  25  years.  '  While  there  is  no  direct 
statute  governing  the  matter,  the  courts  gen- 
erally hold  that  an  easement  is  acquired  In 
the  lands  of  another  by  an  adverse  user  for 
the  period  of  the  statute  of  limitations.  Was- 
mund  V.  Harm,  30  Wash.  170,  78  Pac.  777; 
Rlcard  V.  Williams,  7  Wheat  110,  5  h.  Ed. 
398.  So  in  this  case  the  appellant  is  entitled 
to  the  continuous  use  of  so  much  of  the 
waters  flowing  from  these  springs  as  she  has 
had  the  continuous  adverse  use  of  for  a  peri- 
od of  10  years  immediately  preceding  the 
time  the  respondents  diverted  it  This  does 
not  mean  all  of  the  water  flowing  through 
her  flumes  at  the  time  of  the  diversion,  but 
a  quantity  equal  to  the  quantity  that  was 
wont  to  flow  thereon  10  years  prior  to  that 
time.  Since  the  spring  has  materially  in- 
creased in  size  and  flow  during  the  last  10 
years,  the  respondents  are  entitled  to  check 
It  if  they  may,  or  appropriate  to  their  own 
tise  the  Increase  of  flow.  Their  estate  In 
tUelr  land  needs  stand  servient  only  to  the 
easement  they  are  estopped  to  dispute  from 
lapse  of  time.  They  are  not  estopped  to  In- 
terfere with  the  Increase  of  flow  occurring 
within  the  10-year  period,  for  otherwise  their 
whole  estate  might  become  servient  to  this 
particular  use. 

The  appellant  cites  Dickey  v.  Maddux,  4S 
Wash.  411,  93  Pac.  1090,  to  the  point  that  a 
right  to  a  use  of  waters  arising  from  springs 
on  the  land  of  another  cannot  be  acquired  by 
adverse  use,  but  this  point  was  not  decided 
in  that  case.  It  was  the  opinion  of  the  writ- 
er that  the  question  was  there  presented,  and 
should  have  been  met  and  determined,  but 
the  court  determined  the  question  on  other 
grounds.  The  doctrine  that  prescriptive 
rights  in  the  use  of  waters  flowing  across  or 
arising  on  the  land  of  another  may  be  ac- 
quired by  adverse  user  has  been  repeatedly 
recognized.  If  It  has  not  been  expressly  de- 
cided, by  this  court  Rlgney  v.  Tacoma  Light 
&  Water  Co.,  9  Wash.  576,  38  Pac.  147; 
Spring  Hill  Irr.  Co.  v.  Lake  Irr.  Co.,  42  Wash. 
879,  85  Pac.  6;  Matheson  v.  Ward,  24  Wash. 
407,  64  Pac.  520,  85  Am.  St.  Rep.  955;  HoUett 
V.  Davis  (Wash.)  103  Pac.  423. 

The  record,  however,  is  not  sufliclently  com- 
plete to  enable  us  to  direct  the  proper  Judg- 
ment to  be  entered.  While  it  shows  that  the 
respondent  in  1908  diverted  a  considerable 
proportion  of  the  waters  then  flowing  from 
the  springs,  probably  greater  than  he  was  en- 
titled to  as  of  right,  it  falls  to  show  what 
the  excess  was.  This  could  only  l)e  determin- 
ed by  ascertaining  the  quantity  of  water  flow- 


ing into  the  apt>enant's  ditches  and  flumes 
at  a  time  10  years  prior  to  the  time  of  the 
diversion,  and  subtracting  that  quantity  from 
the  quantity  now  flowing  from  the  springs, 
but  there  is  nothing  in  the  evidence  that  en- 
ables us  to  do  this,  as  the  ap{>ellant  seemingly 
tried  her  case  on  the  theory  that  she  was  en- 
titled to  all  of  the  waters  flowing  from  the 
springs.  This  was,  of  course,  the  fault  of- 
the  appellant,  but  we  do  not  think  that  she 
should  because  thereof  lose  her  right  to  re- 
cover such  proportion  of  the  water  as  is  legal- 
ly her  due.  Nor  do  we  think  the  respondents 
should  be  obligated  to  bear  the  burden  of  the 
cost  of  the  trial  of  the  cause  or  its  appeal  to 
this  court.  The  judgment  of  the  court  will  be, 
therefore,  that  the  judgment  appealed  from 
stand  affirmed,  but  without  prejudice  to  the 
right  of  the  appellant  to  bring  a  new  action 
for  the  ascertainment  of  the  quantity  of  water 
she  Is  entitled  to  by  prescription,  and  to  per- 
petually enjoin  the  respondents  from  inter- 
fering therewith.  No  costs  will  be  allowed 
either  party  in  tliis  court 

RUDKIN,   C.   J.,  and  OHADWICK    and 
OOSE,  JJ.,  concur. 


is»  Wash,  sao) 
WRIGHT  et  ux.  v.  SUYDAM  et  al. 
(Supreme  Court  of  Washington.    May  8,  1910i) 

1.  Specific  Performawce  {|   126*)  —  Relikt 
Awarded. 

Defendant  S.  contracted  to  convey  to  plain- 
tiffs 10  acres  of  land  for  $8,000,  $100  being  paid 
down.  The  10  acres  were  a  part  of  a  tract  of 
40  acres  owned  by  defendant  L.,  on  which  S. 
had  an  option  at  the  time  of  entering  into  the 
contract  with  plaintiffs  to  purchase  for  $24,000, 
and  subsequently  entered  into  a  contract  with 
L.  for  the  purchase  of  the  40  acres  for  that 
sum  on  which  he  paid  $6,000.  In  an  action 
for  specific  performance  plaintiffs  alleged  that 
S.  had  no  interest  in  the  property  other  than 
that  derived  through  said  option  and  contract, 
and  further  alleged  that  they  were  ready  to  take 
the  property,  provided  good  title  was  shown  by 
proper  abstract,  and  were  ready  to  pay  in  fnU 
the  balance  of  the  purchase  price  of  the  prop- 
erty. In  Its  answer,  Li  alleged  that  it  was 
ready  and  willing  to  convey  the  land  under  the 
terms  of  its  contract  to  the  person  or  persons 
entitled  to  such  conve,vance  upon  the  perform- 
ance of  the  terms  and  conditions  of  the  con- 
tract. Held,  that  plaintiffs  were  not  entitled  to 
a  decree  to  have  the  balance  due  from  them 
applied  in  payment  of  the  obligation  of  S.  to 
L.,  and  that  they  then  have  conveyance  of  the 
10  acres,  either  from  L.  to  S.  or  from  Li.  direct, 
as  L.  cannot  be  required  to  convey  upon  any 
different  terms  than  that  expressed  in  its  con- 
tract. 

[EM.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  405 ;   Dec.  Dig.  {  Vi&*] 

2.  Specific  Pebfobmanck  {|  26*)— Cortbactb 

Enforceable. 

The  contract  for  which  specific  performance 
is  prayed  must  be  such  that  the  court  can  make 
an  efficient  decree  for  Its  specific  performance, 
and  can  enforce  its  decree  when  made. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  S  50;  Dec.  Dig.  $  25.*] 


•For  other  cases  see  same  topic  and  section  NtJMBBR  In  Dec.  &  Am.  Dlgi.  1M7  to  data,  *  Raponar  Indaza 
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S.  Spscmo  Pebfobkarcb  (1  12S*)— Altebna- 
nvE  Reukf— Recovebt  or  Damages. 

Where  the  facta  do  not  warrant  a  decree 
for  specific  performance  at  the  time  of  com- 
mencement of  the  action  or  any  time  thereafter 
and  tbia  is  known  to  plaintiffs,  the  question  of 
their  damage  will  not  be  considered. 

[E!d.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  |  412;   Dec  Dig.  i  128.*] 

En  Banc.  Appeal  from  Superior  Court, 
King  County ;   A.  W.  Canfleld,  Judge. 

Action  by  W.  Hammond  Wright  and  Fran- 
ces R.  Wright  against  Hendrick  Suydam  and 
the  Stevenson  Sanders  Land  Company.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

Wright  ft  Kelleber  and  Wm.  Hickman 
Moore,  for  appellants.  Roberts,  Battle,  Hui- 
bert  &  Tennant  and  (X  J.  France^  for  re- 
spondents. 

PARKISl,  J.  This  Is  an  action  to  enforce 
specific  performance  of  a  contract  for  the 
sale  of  land.  A  trial  resulted  in  Judgment 
denying  the  relief  prayed  for  by  plaintiffs, 
and  they  have  appealed  to  this  court 

The  facts  are  much  Involved,  and  some  of 
them  are  seriously  In  dispute  However,  we 
think  certain  of  the  facts  shown  by  the  rec- 
ord beyond  controversy  will  enable  us  to 
determine  the  rights  of  the  parties.  These, 
so  far  as  necessary  for  us  to  notice,  are  as 
follows:  On  August  14,  1908,  the  respondent 
Hendrick  Snydam  executed  and  delivered  to 
appellant  W.  Hannnond  Wright  the  follow- 
ing contract  for  tbe  sale  of  10  acres  ot  land 
in  King  county:  "$100.00.  Received  of  W. 
Hammond  Wright  the  sum  of  one  hundred 
dollars  as  part  payment  upon  purchase  price 
of  the  following  described  real  estate:  [Here 
follows  description.]  The  balance  of  tbe  pur- 
chase  price  of  the  said  premises  is  seventy- 
nine  hundred  dollars  to  be  paid  in  cash,  upon 
delivery  of  deed.  The  undersigned  owners 
of  said  premises  agree  within  fifty  days  to 
deliver  to  the  purchaser  an  abstract  of  title 
prepared  and  certified  by  a  reputable  and 
approved  abstract  company,  showing  title  to 
said  property  in  said  owners  in  fee  simple 
free  from  all  liens  and  encumbrances  as  here- 
in stated,  and  good  and  marketable,  and  to 
convey  such  title  to  the  purchaser,  bis  heirs 
or  assigns,  by  warranty  deed  prepared  by 
the  purchaser  with  full  covenants  satisfacto- 
ry to  the  purchaser.  If  upon  investigation 
title  to  said  premises  shall  be  fotmd  to  be 
Insufficient  in  any  of  the  respects  aforesaid, 
either  In  fact  or  as  shown  In  the  abstract, 
or  shall  be  nnsatlsfactory  to  the  attorney  for 
tbe  purchaser,  the  purchaser  may  at  any 
tim<«  thereafter  at  his  option  elect  to  have 
the  sums  of  money  theretofore  paid  by  him 
as  part  payment  of  tbe  purchase  price,  Im- 
mediately repaid  to  him,  and  in  tbe  event 
of  such  election  the  owners  shall  return 
such  sums  and  all  further  obligation  upon 
their  part  shall  then  cease;   provided,  how- 


ever, that  snch  election  can  not  be  exercised 
until  after  thirty  days  after  the  objections 
to  title  are  pointed  out  In  writing  to  the  own- 
ers, which  length  of  time  is  allowed  to  them 
to  remedy  the  same.  If  title  to  the  said  de- 
scribed premises  shall  not  be  subject  to  ob- 
jection in  any  of  the  respects  aforesaid,  and 
shall  be  satisfactory  to  the  attorney  for  the 
purchaser  and  the  purchaser  shall  fail  upon 
his  part  to  perform  any  of  the  terms  of  this 
agreement,  then  the  said  sum  of  money  first 
above  mentioned,  shall  be  retained  by  the 
undersigned  owners  as  liquidated  damages, 
and  they  shall  also  be  entitled  to  a  return 
to  them  of  the  said  abstract,  and  neither 
party  shall  be  under  any  further  liability. 
Deed  Is  to  be  executed  Immediately  upon  ex- 
amination of  abstract,  or  within  time  allow- 
ed to  owners  to  cure  objections.  Purchaser 
is  to  have  twenty  days  after  delivery  of  ab- 
stract within  which  to  examine  title.  Time 
is  of  the  essence  of  each  of  the  provisions 
of  this  agreement  Dated  at  Seattle,  Wash- 
ington, this  August  14,  1906.  Hendrick  Sny- 
dam, Owner."  Since  July  14,  1908,  the  re- 
spondent Stevenson  Sanders  Land  Company 
has  been  the  owner  of  a  certain  tract  of 
land  containing  40  acres,  10  acres  of  which 
tract  is  the  same  land  mentioned  in  the  con- 
tract above  set  forth.  The  only  interest  the 
respondent  Suydam  has  ever  had  in  this  10 
acres  was  under  an  option  he  held  to  pur- 
chase the  whole  40  acres  executed  by  the  re- 
spondent land  company  on  July  14,  1908, 
and  under  a  contract  to  purchase  the  same 
entered  into  by  the  land  company  with  him 
on  August  la,  1908.  By  the  terms  of  this 
contract  Suydam  was  to  pay  the  land  com- 
pany as  tbe  purchase  price  for  the  entire  40. 
acres  the  sum  of  $24,000,  $6,000  of  which  he 
paid  in  cash,  and  the  balance  to  be  paid, 
$6,000  on  or  before  July  1,  1909,  $4,000  on  or 
before  July  1,  1911,  $4,000  on  or  before  July 
1,  1912,  and  $4,000  on  or  before  July  1,  1913. 
At  the  time  of  rendering  the  final  judgment 
in  this  case  no  part  of  the  p>urchase  price 
had  been  paid  upon  this  contract  other  than 
the  $6,000  paid  at  the  time  of  Its  execution, 
so  that  $18,000  remained  nnpaid  thereon. 
Suydam  Is  not  entitled  to  a  conveyance  un- 
der this  contract  until  the  payment  of  the 
whole  of  the  purchase  price  with  7  per  cent 
interest  per  annum  on  deferred  payments. 
Time  Is  made  the  essence  of  this  contract, 
and  a  failure  to  make  payments  as  therein 
agreed  would  result  in  a  forfeiture  of  all  of 
Suydam's  rights  thereunder.  In  their  com- 
plaint the  appellants  refw  to  both  tbe  option 
and  contract  under  which  Suydam  acquired 
his  right  to  purchase  the  40  acres,  referring 
to  tbe  record  of  tbe  option  and  contract  In 
the  Auditor's  office  of  King  county  by  vol- 
umes, pages,  and  dates,  and  allege  that  "the 
defendant  Suydam  has  no  right,  title,  or  in- 
terest in  said  property  other  than  such  as  Is 
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derived  through  the  eald  written  agree- 
ments." We  mention  this  to  show  appel- 
lants' knowledge  prior  to  the  commencement 
of  this  action  of  the  nature  and  extent  of 
Suydam's  interest  in  the  land.  The  appel- 
lants, knowing  that  Suydam  did  not  own  the 
land  In  fee,  and  that  he  for  that  reason 
could  not  convey  good  title,  have  never  of- 
fered unconditionally  to  pay  him  the  balance 
of  the  purchase  price  upon  the  contract  for 
the  10  acres,  and  signified  their  willingness 
to  take  from  him  a  conveyance  of  such  tlUe 
as  he  possessed.  The  nature  and  extent  of 
their  offer  is  best  shown  by  the  allegation  in 
their  complaint  as  follows:  "The  plaintiffs 
now  are,  and  at  all  times  herein  mentioned 
have  been  ready,  willing,  and  anxious,  pro- 
vided good  title  is  shown  by  proper  abstract, 
to  proceed  with  the  purchase  of  said  prop- 
erty under  the  terms  of  said  option  shown 
In  the  said  Exhibit  A,  and  now  are  and  at 
all  times  have  been  ready  to  pay  in  full  the 
balance  of  the  purchase  price  of  the  said 
property."  The  Exhibit  A  mentioned  is  the 
contract  for  the  10  acres  above  set  forth. 
The  reiqrandent  land  company  by  Its  answer 
admits  the  execution  by  it  of  the  contract  of 
August  15,  1908,  by  which  it  agreed  to  sell 
the  40  acres  to  Suydam,  and  alleges  affirma- 
tively that  Suydam  has  paid  $6,000  on  the 
purchase  price  and  no  more;  and  farther 
alleges,  "that  this  defendant  does  not  know 
and  cannot  pass  upon  with  safety  to  itself 
the  difTerence  between  the  said  plaintiffs  and 
the  said  defendant  Hendrlck  Suydam,  but 
has  been  at  all  times  ready  and  willing,  and 
1b  now  ready  and  willing,  to  convey  the  said 
lands  and  premises  under  the  terms  of  said 
option  to  the  person  or  persons  entitled  to 
such  conveyance  upon  the  performance  of 
the  terms  and  conditions  of  said  option  by 
said  person  or  persons,  and  hereby  tenders 
performance  of  said  option  to  such  person 
or  persons  as  the  court  may  adjudge  entitled 
to  a  conveyance  herein."  The  word  "option" 
In  this  allegation  clearly  means  the  contract 
to  sell  Suydam  the  40  acres  of  August  15, 
190S.  The  land  company  prays  that  it  be 
not  subjected  to  costs,  and  that  its  rights  be 
fully  protected.  The  affirmative  matter  in 
this  answer  Is  not  replied  to,  so  it  stands  as 
admitted. 

Learned  counsel  for  appellants,  as  we  un- 
derstand them,  contend  that  \n  view  of  the 
attitude  of  the  respondent  land  company, 
and  its  willingness  to  convey  to  Suydam  or 
whomsoever  the  court  may  determine  Is  en- 
titled to  succeed  to  his  Interest,  the  appel- 
lants have  the  right  to  have  such  a  decree 
entered  In  their  favor  as  to  cause  the  bal- 
ance of  the  $7,000  due  upon  their  contract 
with  Suydam  for  the  10  acres  to  be  applied 
in  payment  of  Suydam's  obligation  necessary 
to  perfect  his  title  to  the  10  acres,  and  that 
they  then  have  conveyance  of  the  10  acres 
either  from  the  land  company  through  Suy- 
dam or  from  the  land  company  direct.  This 
contention  is  based  upon  what  we  regard  as 


I  an  erroneous  assumption  as  to  the  nature 
I  and  extent  of  the  offer  made  by  the  land 
company.     The  land  company  does  not  offer 
to  convey  the  10  acres  upon  the  payment  to 
It  of  any  certain  sum  due  from  appellant  to 
j  Suydam,  but  offers  to  convey  under  the  terms 
I  of  its  contract  with  Suydam.    This  offer  can 
I  mean  nothing  less  than  an  offer  by  the  land 
company  to  convey  when  It  has  been  fully 
I  paid  the  balance  of  the  purchase  price  upon 
the  whole  40  acres.    If  the  contract  between 
;  the  land  company  and  Suydam  was  for  the 
.  sale  of  the   10  acres   only,   which    Suydam 
I  agreed  to  convey  to  appellants,  and  the  bal- 
ance due   from  appellants  to   Suydam   was 
sufficient  to  pay  the  balance  due  the  land 
!  company    from    Suydam,    and    thus    perfect 
I  Suydam's  right   to   speclflc  performance  as 
against  the  land  company,  then  the  qtecifle 
performance  which  is  here  prayed  for  might 
be  possible  in  the  manner  sought  to  bring  it 
I  about     The  trouble  with  enforcing   specific 
]  performance  is  that  the  land  company  can- 
I  not  be  required  to  convey  upon  any  different 
I  terms  than  that  expressed  in  Its  contract  of 
August  15,  1908,  wherein  it  agrees  to  convey 
I  to  Suydam  the  40  acres  upon  payment  of 
,  $24,000.     Upon  no  other  conditions  can  the 
j  land  company  be  required  to  convey  either  to 
:  Suydam  or  to  any  one  who  may  succeed  to 
^  his  Interest     It  Is  clear  that  if  the  whole 
.  of  the  balance  of  $7,900  due  to  Suydam  npon 
his  contract  for  the  sale  of  the  10  acres  t» 
I  appellants   were   applied  towards   tbe  pay- 
ment of  the  $18,000  dne  from  him  to  the  land 
company,  still  neither  he  nor  any  one  claim- 
ing nnder  lilm  would  be  entitled  to  a  con- 
veyance from  the  land  company.    The  condi- 
tion upon  which  the  land  company   is  re- 
quired to  convey  would  still  fall  far  short  of 
I  performance.    There  Is  nothing  in  this  rec- 
ord showing  that  the  land  company  has  ever 
offered  or  Is  required  to  convey  this  10  acres 
'  except    by   a    conveyance   of   the    whole  40 
acres  upon  payment  to  it  of  the  balance  of 
'  the  purchase  price  named  in  Its  contract  for 
I  the  sale  threeof.     Suydam  did  not  at  any 
'  time  prior  to  the  rendering  of  Judgment  In 
'  this  case  have  title  to  the  land  involved  bo 
that  he  could  convey  the  same,  nor  was  bis 
Interest  in  the  land  of  such  nature  that  the 
I  court  could  by  Its  decree  place  appellants  \a 
'  such  position  as  his  successor  in  Interest  that 
'  they  would  be  entitled  to  a  conveyance  from 
the  land  company  of  the  10  acres,  even  by 
payment  to  it  of  the  whole  of  the  balance  of 
$7,900  due  from  appellants  to  Suydam.    The 
:  court  has  no  means  of  compelling   Suydam 
I  to  perfect  his  title,  except  possibly  by  direct- 
'  ing  the  application  of  the  balance  due  him 
'  from   appellants,  if  that  would  accomplish 
'such  result;   and,  since  that  sum  is  clearly 
insufficient  to   satisfy  the  conditions  upon 
which  the  land  company  can  be  compelled  to 
convey,  we  are  of  the  opinion  that  the  court 
cannot  decree  specific  performance  by  dlrect- 
i>ng  the  land  company  to  convey,  and  a  de- 
cree requiring  Suydam  to  convey  would  be 


Digitized  by 


Google 


Waab.) 


OAR8TEN8  PACKING  CO,  r.  SOUTHERN  PAO.  CO. 


CIS 


an  IcDe  and  fruitless  thing.  It  Is  elementary 
tliat  "tbe  contract  must  be  such  that  the 
court  Is  able  to  make  an  efficient  decree  for 
Its  specific  performance,  and  Is  able  to  en- 
force Its  own  decree  when  madfc"  4  Pom- 
eroy'8  Equity  Jurisprudence  (3d  Ed.)  {  1405; 
2  Warvelle  on  Vendors  (2d  Ed.)  i  752 ;  Mau- 
pln  on  Marketable  Title  to  Real  Estate,  480  ; 
Suell  T.  Mitchell,  65  Me.  48 ;  Ormsby  v.  Gra- 
ham. 123  Iowa,  202,  98  N.  W.  724;  Pack  v. 
Gaither,  73  N.  C.  95;  Chartler  t.  Marshall, 
51  N.  H.  400. 

The  facts  not  warranting  a  decree  for  si)e- 
dflc  performance  at  the  time  of  commence- 
ment of  the  action  or  any  time  thereafter, 
and  being  known  to  appellants,  the  question 
of  their  damage  Is  not  in  this  case.  Peters 
T.  Van  Horn,  37  Wash.  650,  79  Pac.  1110; 
Morgan  v.  Ball,  3  Wash.  St  554,  28  Pac.  925, 
16  L.  R.  A.  614. 

Other  contentions  made  by  counsel  relate 
to  disputed  facts  touching  the  alleged  forfei- 
ture of  appellants*  rights  under  their  con- 
tract with  Snydam.  These  need  not  be  no- 
ticed since  they  In  no  event  would  change 
the  result.  We  conclude  that  the  judgment 
should  be  affirmed.    It  is  so  ordered. 

RUDKIN,  C.  J.,  and  CROW,  MOUNT, 
CHADWICK,  DUNBAR,  TULLERTON,  and 
GOSE,  JJ.,  concur. 


(68  WMb.  239) 

OARSTBN8  PACKING  CO.  r.  SOUTHERN 

PAC.  CO. 
(Supreme  Oourt  of  Washington.     May  S,  1910.) 

1.  Contracts  (i  144*)— Rights  and  Liabil- 
ities OF  Pabtibs— What  Law  Gotxbns. 

The  general  rule  Is  that  the  law  of  the 
place  of  a  contract  controls  in  determining  the 
rights  and  liabilities  of  the  parties. 

[EM.   Note.— For  other  cases,   see  Contracts, 
Cent.  Dig.  §  724 ;    Dec.  Dig.  f  144.»] 

2.  Contbacts  (!  lOl*)— Vauditt— What  Law 
govebns  —  erfect  of  comitt  between 
States. 

No  rule  of  comity  requires  the  conrts  of 
this  state  to  ignore  the  declared  public  policy  of 
the  state,  in  order  that  a  contract  made  in  an- 
other state  should  be  recognized  as  valid  here, 
simply  because  valid  where  made. 

[Ed.    Note.— For   other  cases,   see  Contracts, 
Cent.  Dig.  f  455;   Dec.  Dig.  {  lOl.'J 

3.  Carbiers  (S  218*)  —  Cabriaob  or  Live 
Stock— Limitation  of  Liability. 

Limitation  by  contract  of  the  liability  of  a 
carrier  of  live  stock  to  gross  negligence  is  clear- 
ly against  the  public  policy  of  the  state  declar- 
ed in  Laws  1907,  c.  249,  providing  that  no  con- 
tract shall  exempt  from  liability  of  a  carrier  of 
live  stock  which  would  exist  had  no  contract 
been  made,  and  will  not  be  recognized  here, 
though  valid  in  the  state  where  the  contract 
^'as  made. 

[Ed.    Note.— For    other    cases,    see   Carriers, 
Cent.  Dig.  |  686;   Dec.  Dig.  |  21&»] 

4.  Carbiebs  (§  218*)  —  Carriage  of  Live 
Stock— Claims  fob  Loss  ob  Damage. 

Contracts  for  carriage  of  live  stock  provid- 
ed that  claims  for  loss  or  damage  should  be 
made  in  writing  within  10  days  after  unloading. 


and  that  failure  to  make  such  claim  should  op- 
erate as  a  waiver  and  release.  A  shipper  filed 
a  separate  claim  for  damages  for  each  shipment, 
the  puri>ort  of  which  was  a  claim  for  loss  and 
damage,  and  due  to  rough  handling  and  im- 
proper facilities  for  loading  and  unloading  at  an 
intermediate  point,  and  that  the  stodc  were  bad- 
ly bruised  and  depreciated  in  value.  The  car- 
rier was  also  pvea  notice  and  opportunity  to 
inspect  on  arrival  at  destination.  Held,  that 
this  snbstantlally  complied  with  provisions  of 
the  contract,  especially  in  view  of  the  notice 
and  opportunity  to  inspect,  and  that  the  shipper 
was  entitled  to  prove  any  damage  which  was 
the  natural  and  probable  result  of  such  cause, 
without  furnishing  a  bill  of  particulars  showing 
the  items. 

[Ed.  Note.— For  other  cases,  see  CaniexB, 
Cent.  Dig.  {  947 ;   Dec.  Dig.  §  21&*] 

5.  Cabbiebs    (S    227*)  —  Oabbiaos   or   liiTi 
Stock— Action  fob  Lobs  ob  Damaoih-Bti- 

DENCB— ADMISSIBILITT. 

In  an  action  against  a  carrier  based  on 
written  claims  for  loss  and  damage  to  cattle, 
due  to  rough  handling  and  improper  facilities 
for  loading  and  unloading  at  an  intermediate 
point,  and  that  they  were  oadly  bruised  and  de- 
preciated in  value,  evidence  of  shrinkage  was  ad- 
missible, though  not  mentioned  as  one  of  the 
items  making  up  the  total  amount  of  damages 
claimed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  956;   Dec.  Dig.  {  227.*] 

6.  Cabbiebs   (t   228*)  —  Cabbiaok   or   lAvt 
.  Stock— EvifiENCE  or  Neolioence.  . 

Ordinarily,  in  an  action  for  negligence  as 
to  stodc  accompanied  by  the  shipper,  he  most 
prove  something  more  than  the  mere  damaged 
condition  when  received  from  the  carrier,  but 
if  the  nature  and  extent  of  damage  proven  }s 
such  that  the  jniy  may  infer  it  was  caused  by 
rough  handling  of  the  train,  it  would  sustain  a 
finding  that  the  damage  was  caused  by  the  car- 
tier's  negligence. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  |  960;   Dec.  Dig.  i  228.*] 

7.  Cabbiebs    ({   228*)  —  Gabbiaoe   or   Live 
Stock— Evidence  or  Nequgenoi. 

Evidence  in  an  action  against  a  carrier  of 
live  stock  for  negligence  in  operation  of  its 
trains,  and  for  failure  to  provide  reasonably  safe 
unloading  facilities  where  stock  were  unloaded 
for  water,  food,  and  rest,  keJd  to  support  a  ver- 
dict for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  960;   Dec  Dig.  |  228.*] 

En  Banc.  Appeal  from  Superior  Court, 
Pierce  County;  W.  O.  Chapman,  Judge. 

Action  by  the  Carstens  Packing  Company 
against  the  Southern  Pacific  Company.  From 
a  Judgment  for  plaintlfC,  defendant  appeals. 
Affirmed. 

Wm.  D.  Fenton,  R.  A.  Leiter,  and  Peters  & 
Powell,  for  appellant.  Ellis,  Fletcher  &  Ev- 
ans, for  respondent 

PARKER,  J.  This  was  an  action  to  re- 
cover for  loss  and  Injuries  to  cattle  In  four 
shipments  from  points  In  California  to  Ta- 
coma  in  this  state.  Each  shipment  was 
made  the  basis  of  a  separate  cause  of  action. 
The  loss  and  Injuries  occurring  In  the  sec- 
ond, third,  and  fourth  shipments  it  Is  al- 
leged were  caused  by  the  defendant's  negli- 
gence in  the  operation  of  Its  trains,  and  also 


*For  other  caM*  ■••  same  topic  and  itctlon  NUMBER  In  Dec.  ft  Am.  Dlgi.  1907  to  data,  ft  Reporter  Indexas 
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by  Its  failure  to  provide  reasonably  safe  un- 
loadljig  facilities  at  Gazelle,  Cal.,  where  the 
cattle  were  unloaded  for  water,  food,  and 
rest  The. loss  and  Injuries  occurring  in  tbe 
first  shipment  are  alleged  to  be  the  result  of 
defendant's  negligence  in  the  operation  of 
its  trains.  The  defendant  by  its  answer  de- 
nied all  negligence  upon  its  part,  and  al- 
leged that  tbe  shipments  were  made  under 
written  contracts  upon  the  terms  and  condi- 
tions of  which,  and  not  otherwise,  it  under- 
took to  transport  the  cattle  from  the  several 
points  In  California  to  Tacoma,  setting  forth 
the  contracts,  containing  the  following:  "That 
in  no  event  is  first  party  or  its  lessors  to  be 
liable  for  any  loss  of  or  damage  to  said  live- 
stock not  proven  to  have  been  caused  by  the 
gross  negligence  of  first  party  in  the  per- 
formance  of  or  failure  to  perform  some  duty 
which  under  the  terms  of  this  contract,  Is 
due  from  first  party  to  second  party  as  to 
said  livestock."  Defendant  also  alleged  that 
under  the  law  of  California,  where  the  con- 
tracts were  made,  such  agreed  exemption 
from  liability  is  permissible,  and  set  forth 
the  sections  of  the  Civil  Code  of  California 
showing  that  such  stipulated  exemption  Is 
valid  in  that  state.  The  trial  resulted  In  a 
verdict  In  favor  of  the  plaintiff  upon  each 
cause  of  action.  Judgment  was  entered 
thereon,  and,  upon  the  denial  of  defendant's 
motion  for  a  new  trial,  it  appealed  to  this 
court 

The  learned  trial  court  instructed  the  Jury, 
in  substance,  that  the  defendant  could  not 
stipulate  against  its  own  negligence,  and  re- 
fused to  give  instructions  requested  by  ap- 
pellant's counsel,  to  the  eftect  that  it  could 
be  held  liable  for  its  gross  negligence  only. 
This  is  assigned  as  error  by  counsel  for  ap- 
pellants, upon  which  assignment  it  is  con- 
tended that  since  this  contract  was  execut- 
ed in  California,  and  the  law  of  California 
sustains  the  validity  of  the  provision  therein 
limiting  the  liability  of  appellant  as  against 
its  own  negligence  other  than  gross  negli- 
gence, the  law  of  California  must  govern  in 
determining  the  construction  and  validity  of 
that  part  of  the  contract  and  the  respective 
rights  of  the  parties  thereunder.  Of  course, 
the  general  rule  is  that  the  law  of  the  place 
of  the  making  of  a  contract  controls  In  deter- 
mining the  rights  and  liabilities  of  the  par- 
ties thereto.  This  rule  it  Is  contended  by 
learned  counsel  for  respondent  has  its  excep- 
tions and  qualifications,  and  does  not  control 
in  this  case,  because  the  limitations  attempt- 
ed to  be  placed  upon  appellant's  liability  re- 
sulting from  its  negligence  other  than  its 
gross  negligence  is  In  contravention  of  the 
public  policy  of  this  state,  and  therefore, 
when  sought  to  be  enforced  in  the  courts  of 
tills  state  should  be  regarded  as  void,  and 
that  appellant's  liability  for  its  negligence 
should  be  determined  regardless  of  such  pro- 
vision. At  the  time  of  tbe  making  of  the 
contracts  it  was  a  part  of  the  statute  law  of 


this  state.  Laws  1907,  p.  692:  "That  no  con- 
tract, receipt,  rule  or  regulation  shall  ex- 
empt any  corporation  engaged  in  transport- 
ing live  stock  by  railway,  from  liability  of 
a  common  carrier,  or  carrier  of  live  stock, 
which  would  exist  bad  no  contract,  receipt, 
rule  or  regulation  been  made  or  entered  In- 
to." It  hardly  needs  argument  to  demon- 
strate that  this  is  a  declaration  of  public 
policy.  Clearly  its  enactment  was  prompted 
by  a  concern  for  the  public  welfare.  It  is  in 
keeping  with  the  law  existing  in  many  of  the 
states  of  the  Union,  touching  the  power  of 
public  carriers  to  limit  their  liabilities  and 
lessen  their  duties  as  such,  by  rule  or  con- 
tract Upon  the  question  of  attempting  to  so 
limit  their  liability  against  tfaelr  own  negli- 
gence, in  Moore  on  Carriers,  313,  it  la  stated: 
"The  doctrine  Is  established  by  the  great 
weight  of  authority  in  this  country  that  a 
carrier  cannot  by  stipulation  or  contract  re- 
lieve or  exempt  Itself  from  liability  for  loss- 
es or  injuries  caused  Vy  Its  own  negligence 
or  want  of  care  and  skill,  or  that  of  Its  serv- 
ants, or  by  its  own  or  their  willful  default 
misfeasance  or  tort.  Public  policy  and  every 
consideration  of  right  and  justice,  it  Is  held, 
demands  that  the  right  of  the  owners  to  ab- 
solute security  against  the  negligence  of  the 
carrier,  and  of  all  persons  engaged  In  per- 
forming its  duty,  shall  not  be  taken  away 
by  any  reservation  in  its  receipt  or  by  any 
arrangement  contract  or  stipulation  entered 
Into.  Such  contracts  are,  therefore,  declar- 
ed to  be  void  as  being  unreasonable  and 
contrary  to  public  policy  and  aftord  no  pro- 
tection to  the  carrier." 

This  court  has  recently  recognized  this 
mle  in  Bartelt  v.  0.  R.  &  N.  Co.,  106  Pac. 
487.  In  view  of  the  importance  of  the  ques- 
tion involved,  we  deem  it  appropriate  to  no- 
tice tbe  reasons  upon  which  this  doctrine 
rests.  They  have  been  ably  stated  by  Jus- 
tice Bradley  speaking  for  the  Supreme  Court 
of  the  United  States  in  the  case  of  Railroad 
Co.  T.  liOCkwood,  84  V.  S.  85r,  378,  21  U  Ed. 
627,  we  quote  from  that  decision  at  some 
length,  commencing  at  page  878: 

"It  is  a  favorite  argument  in  the  cases 
which  favor  the  extension  of  the  carrier's 
right  to  contract  for  exemption  from  liabil- 
ity that  men  must  be  permitted  to  make 
their  own  agreements,  and  that  It  is  no  con- 
cern of  the  public  on  what  terms  an  individ- 
ual chooses  to  have  his  goods  carried.    •    •   • 

"Is  it  true  that  the  public  interest  is  not 
affected  by  individual  contracts  of  the  kind 
referred  to?  Is  not  the  whole  business  com- 
munity affected  by  holding  such  contracts 
valid?  If  held  valid,  the  advantageous  po- 
sition of  the  companies  exercising  the  busi- 
ness of  common  carriers  is  such  that  it  pla- 
ces it  in  their  power  to  change  tbe  law  of 
common  carriers  in  effect  by  introducing 
new  rules  of  obligation. 

"Tbe  carrier  and  his  customer  do  not  stand 
on  a  footing  of  equiUity.    The  latter  is  only 
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one  tDdlTldual  of  •  miiHftn     He  cannot  af- 
ford to  higgle  or  stand  out  and  seek  redress 
in  tbe  courts.    His  basiness  wUl  not  admit 
such  a  course.     He  prefers,  rather,  to  ac- 
cept any  bill  of  lading,  or  sign  any  paper 
the  carrier  presents;    often,  indeed,  without 
knowing  what  the  one  or  the  other  contains. 
In  most  cases,  he  has  no  alternatlTe  but  to 
do  this,  or  abandon  his  business.     •     *     * 
"If  tbe  customer  had  any  real  freedom  of 
choice,  if  he  had  a  reasonable  and  practica- 
ble altematlve,  and  If  the  employment  of 
the  carrier  were  not  a  public  one,  charging 
him  with  the  duty  of  accommodating  the 
public  in  tbe  line  of  bis  employment,  then, 
if  the  customer  chose  to  assume  the  risk  of 
negligence,  it  could   with  more   reason  be 
said  to  be  bis  private  affair,  and  no  concern 
of  the  public.    But  the  condition  of  things 
is  entirely  different,  and  especially  so  under 
the  modified  arrangements  which  the  carry- 
ing trade  has   assumed.     Tbe  business   Is 
mostly  concentrated  in  a  few  powerful  cor- 
porations, whose  position  in  the  body  politic 
enables  them  to  control  it    They  do,  in  fact, 
control  it,  and  impose  such  conditions  upon 
travel  and  transportation  as  they  see   fit, 
which  the  public  is   compelled   to   accept 
These  circumstances  furnish  an  additional 
argument,  if  any  were  needed,  to  show  that 
the  conditions  Imposed  by  common  carriers 
ought  not  to  be  adverse  (to  say  the  least)  to 
tbe  dictates  of  public  policy  and  morality. 
The  status  and  relative  position  of  the  par- 
ties render  any  such  conditions  void.    Con- 
tracts of  common  carriers,  like  those  of  per- 
sons occupying  a  fiduciary  character,  giv- 
ing them  a  position  in  which  they  can  take 
undue  advantage  of  the  persons  with  whom 
they  contract  must  rest  upon  their  fairness 
and  reasonableness.    It  was  for  the  reason 
that  the  limitations  of  liability  first  intro- 
duced by  common  carriers  into  their  notices 
and  bills  of  lading  were  Just  and  reasonable, 
that  the  courts  sustained  them.    It  was  just 
and  reasonable  that  they  should  not  be  re- 
sponsible for  losses  happening  by  sheer  ac- 
cident, or  dangers  of  navigation  that  no  hu- 
man skill  or  vigilance  could  guard  against; 
It  was  Just  and  reasonable  that  they  should 
not  be  chargeable  for  money  or  other  val- 
uable articles  liable  to  be  stolen  or  damaged, 
unless  apprised  of  their  character  or  value; 
It  w^as  Just  and  reasonable  that  they  should 
not  be  responsible  for  articles  liable  to  rapid 
decay,  or  for  live  animals  liable  to  get  un- 
ruly from  fright  and  to  Injure  themselves 
In  that  state,  when  such  articles  or  live  ani- 
mals became  Injured  without  their  fault  or 
xiegllgence.    And  when  any  of  these  just  and 
reasonable  excuses  were  incorporated  into 
notices  or  special  contract  assented  to  by 
their  customers,  the  law  might  well  give  ef- 
fect  to  them  without  the  violation  of  any 
Important  principle,  although  modifying  the 
strict  rules  of  responsibility  imposed  by  the 
common  law.    The  improved  state  of  society. 


and  the  better  administration  of  tbe  laws, 
had  diminished  the  opportunities  of  collusion 
and  bad  faith  on  the  part  of  the  carrier,  and 
rendered  less  imperative  the  application  of 
the  iron  rule  that  he  must  be  responsible  at 
all  events.  Hence,  the  exemptions  referred  to 
were  deemed  reasonable  and  proper  to  be 
allowed.  But  the  proposition  to  allow  a  pub- 
lic carrier  to  abandon  altogether  his  obliga- 
tions to  the  public,  and  to  stipulate  for  ex- 
emptions that  are  unreasonable  and  Improp- 
er, amounting  to  an  abdication  of  tbe  essen- 
tial duties  of  his  employment,  would  never 
have  been  entertained  by  tbe  sages  of  tbe 
law.    •    •    • 

"Conceding,  therefore,  that  special  con- 
tracts, made  by  common  carriers  with  their 
customers,  limiting  their  liability,  are  good 
and  valid  so  far  as  they  are  just  and  reason- 
able; to  the  extent,  for  example,  of  excusing 
them  for  aU  losses  happening  by  accident 
without  any  negligence  or  fraud  on  their 
part;  when  they  ask  to  go  still  further,  and 
to  be  excused  for  negligence — an  excuse  so 
repugnant  to  the  law  of  their  foundation 
and  to  the  public  good — they  have  no  longer  ' 
any  plea  of  justice  or  reason  to  support  such 
a  stipulation,  but  tbe  contrary.  And  then 
the  inequality  of  the  parties,  the  compulsion 
under  which  the  customer  Is  placed,  and  the 
obligations  of  the  carrier  to  the  public  oper- 
ate with  full  force  to  divest  tbe  transaction 
of  validity." 

It  is  clear  that  If  this  contract  had  been 
made  within  the  state  of  Washington  for 
shipments  from  and  to  points  ivlthln  the 
state  the  provisions  thereof  attempting  to 
limit  the  liability  of  the  appellant  against 
Its  negligence  would  be  regarded  as  void. 
What,  then,  Is  the  effect  of  such  a  provision 
in  a  contract  made  in  a  state  where  the  law 
regards  It  as  binding  upon  the  parties,  when 
such  contract  is  to  be  performed  at  least  in 
part  In  our  own  state?  Must  the  law  of 
the  place  of  executing  the  contract  control 
when  rights  such  as  here  involved  are 
brought  in  question  In  our  courts?  Does  the 
comity  which  exists  between  sovereign  states 
compel  us  to  measure  the  rights  of  the  par- 
ties by  such  a  provision  even  though  It  vio- 
lates tbe  public  policy  in  our  state?  It  may 
be  conceded  that  In  many  of  the  states  of 
the  Union  the  law  of  the  state  wherein  such 
contracts  as  here  Involved  are  made  is  held 
to  govern  even  though  the  public  policy  of 
the  state  in  which  the  contract  Is  sought 
to  be  enforced  is  thereby  violated.  In  this 
state  the  question  Is  here  presented  for  the 
first  time,  and  we  are  therefore  not  bound 
by  any  previous  decisions  or  expressions  of 
our  own  upon  the  subject.  In  solving  the 
problem,  then,  we  feel  constrained  to  follow 
the  views  of  the  Supreme  Court  of  the  Unit- 
ed States.  Not  only  because  It  is  the  highest 
authority  in  our  land,  but  because  those 
views  appeal  to  our  sense  of  right  and  are. 
we  think,  most  In  keeping  with  the  spirit  of 
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the  ag«.  Let  qb  notice  some  of  the  decisions 
of  that  court. 

In  the  case  of  Oscanyan  v.  Arms  Co.,  103 
U.  S.  261,  2S  L.  Ed.  539,  a  consul  general 
of  the  Turkish  gOTemment  residing  In  this 
country  entered  Into  a  contract  whereby  in 
consideration  of  a  certain  percentage  he 
agreed  to  use  bis  influence  In  favor  of  an 
arms  company  with  his  gorernment — to  pro- 
mote a  sale  of  arms  by  the  company  to  his 
government;  and  the  sale  having  been  con- 
summated he  sued  to  recover  bis  percentage. 
.  It  required  but  little  argument  to  show  that 
such  a  contract  was  against  public  policy  In 
this  country.  It  is  true  the  contract  was 
made  in  this  country,  but  It  was  pointed  out 
that  the  Turkish  government  did  not  object 
to  Its  officer  taking  commission  on  such  con- 
tract. The  court  disposed  of  the  case  as 
though  that  were  the  fact,  and  treated  the 
contract  somewhat  as  though  it  had  been 
made  in  Turkey.  Justice  Field  speaking  for 
the  court,  said  at  page  277  of  103  U.  S.:  "But 
admitting  this  to  be  otherwise,  and  that  the 
Turkish  government  was  willing  that  its  of- 
ficers should  be  allowed  to  take  commissions 
on  contracts  obtained  for  it  by  tbelr  influence, 
that  is  no  reason  why  the  courts  of  the 
United  States  should  enforce  them.  Con- 
tracts permissible  by  other  countries  are 
not  enforceable  In  our  courts.  If  they  con- 
travene our  laws,  our  morality,  or  our  poli- 
cy. The  contract  In  suit  was  made  In  this 
country,  and  Its  validity  must  be  determin- 
ed by  our  laws.  But  bad  It  been  made  In 
Turkey,  and  were  it  valid  there.  It  would 
meet  with  the  same  reprobation  when  brought 
before  our  courts  for  enforcement  The  gen- 
eral rule  undoubtedly  is  that  the  validity  of 
a  contract  is  to  be  decided  by  the  law  of  the 
place  where  it  is  made,  unless  it  Is  to  be  per- 
formed In  another  country;  but  to  this,  as 
to  all  general  rules,  there  are  exceptions, 
and  among  these  Story  mentions  contracts 
made  in  a  foreign  country  to  promote  or  re- 
ward the  commission  of  crime,  to  corrupt  or 
evade  the  due  administration  of  Justice,  to 
cheat  public  agents,  or  to  affect  the  public 
rights,  and  other  contracts  which  in  their 
nature  are  founded  In  moral  turpitude,  and 
are  Inconsistent  with  the  good  order  and 
solid  interest  of  society.  'All  such  contracts,' 
he  adds,  'even  although  they  might  be  held 
valid  In  a  country  where  they  are .  made, 
would  be  held  void  elsewhere,  or  at  least 
ought  to  be,  if  the  dictates  of  Christian  mor- 
ality, or  even  of  natural  Justice,  are  allowed 
to  have  their  due  force  and  Influence  In 
the  administration  of  international  Jurispru- 
dence.'   Story,  Conflict  of  Laws,  {  258." 

In  the  case  of  The  Kensington,  183  U.  S. 
263,  22  Sup.  Ct  102,  46  L.  Ekl.  190,  the  ef- 
fect of  our  public  policy  upon  the  attempted 
enforcement  of  a  contract,  made  in  a  foreign 
country,  similar  to  the  contract  here  Involved, 
was  brought  In  question.  In  that  case  there 
ivas  Involved  a  loss  of  baggage  of  a  passen- 
(*r  apon  a  steamship  bound  from  Antwerp 


to  New  York.  Among  other  conditions  print- 
ed upon  the  ticket  of  the  passenger,  and 
which  formed  a  part  of  the  contract.  It  was 
provided  that  the  shipowner  should  not  be 
liable  for  loss  of  baggage  from  any  act,  neg- 
lect, or  default  of  the  shipowner's  servants. 
This  limitation  of  liability  appeared  to  be 
valid  under  the  laws  of  Belgium,  where  the 
ticket  was  purchased  and  the  contract  for 
passage  made.  Justice  White,  In  discussing 
the  effect  of  such  provision  when  it  was  at- 
tempted to  be  invoked  as  a  defense  in  a  suit 
for  the  loss  of  tbe  baggage  in  a  federal 
court  of  this  country,  commencing  at  page 
268  of  183  U.  S.,  at  page  101  of  22  Sup.  Ct 
(46  L.  Ed.  190),  said: .  "It  is  settied  In  the 
courts  of  the  United  States  that  exemptions 
limiting  carriers  from  responsibility  for  the 
negligence  of  themselves  or  tbeir  servants 
are  l)oth  unjust  and  unreasonable,  and  will 
be  deemed  as  wanting  In  the  elemrat  of  v(d- 
untary  assent;  and,  besides,  that  such  con- 
ditions are  in  conflict  with  public  policy. 
This  doctrine  was  announced  so  long  ago, 
and  has  been  so  frequently  reiterated,  that 
it  Is  elementary.  We  content  ourselves  with 
referring  to  tbe  cases  of  the  Baltimore  & 
Ohio,  etc..  Railway  v.  Volgt,  176  U.  S.  498, 
605,  507  [20  Sup.  Ct  385,  44  L.  E}d.  560],  and 
Knott  V.  Botany  Mills,  179  U.  S.  69,  71  [21 
Sup.  Ct  30,  45  L.  Ed.  90],  where  the  pre- 
viously adjudged  cases  are  referred  to  and 
the  principles  by  them  expounded  are  re- 
stated. *  *  *  Testing  the  exemptions 
found  in  the  ticket  by  the  rule  of  public 
policy.  It  is  apparent  that  they  were  void, 
since  they  unequivocally  sought  to  relieve 
the  carrier  from  the  initial  duty  of  ftimlsh- 
Ing  a  seaworthy  vessel,  for  all  neglect  in 
loading  or  stowing,  and.  Indeed,  for  any  and 
every  fault  of  comniisslon  or  omission  on  the 
part  of  the  carrier  or  his  servants.  And 
seeldng  to  accomplish  these  results,  it  is 
equally  plain  that  the  conditions  were  void 
If  their  legality  be  considered  solely  with 
reference  to  the  modifications  of  the  gener- 
al rule  created  by  tbe  act  of  1893.  Knott  v. 
Botany  Mills,  supra.  As,  however,  the  ticket 
was  finally  countersigned  In  Belgium,  and 
one  of  the  conditions  printed  on  its  face  pro- 
vides that  'all  questions  arising  hereunder 
are  to  be  settled  according  to  the  Belgium 
law,  with  reference  to  which  this  contract  la 
made,'  it  is  Insisted  that  such  law  should  be 
applied,  as  proof  was  offered  showing  that 
tbe  law  of  Belgium  authorized  the  condi- 
tions. The  contention  amounts  to  this: 
Where  a  contract  Is  made  in  a  foreign  coun- 
try, to  be  executed  at  least  in  part  In  the 
United  States,  the  law  of  the  foreign  country 
either  by  Its  own  force  or  In  virtue  of  the 
agreement  of  the  contracting  parties,  must 
be  enforced  by  tbe  courts  of  the  United 
States,  even  although  to  do  so  requires  the 
violation  of  the  public  policy  of  tbe  United 
States.  To  state  the  proposition  Is,  we  think, 
to  answer  It  It  is  true,  as  a  general  role, 
that  tbe  lex  loci  governs,  and  It  Is  also  true 
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that  tbe  Intention  of  tbe  parties  to  a  con- 
tract will  be  sought  ont  and  enforced.    But 
both  these  elementary  principles  are  subor- 
dinate to  and  qualified  by  the  doctrine  that 
neither  by  comity  nor  by  the  will  of  con- 
tracting parties  can  the  public  policy  of  a 
country  be  set  at  naught     Story,  Conflict  of 
Laws,  {g  38,  244.     Whilst,  as  said  In  Knott 
T.  Botany   Mills,   the  prevlons   decisions  of 
this  court  have  not  called  for  the  application 
of  the  rule  ot  public  policy  to  the  precise 
question  here  arising,  nevertheless,  that  It 
must  be  here  enforced  la  substantially  deter- 
mined by  the  previous  adjudications  of  this 
court    In  Liverpool  &  Oreat  Western  Steam 
Co.  V.  Phoenix  Insurance  Co.,  129  U.  S.  397 
[9  Sup.  Ct  469,  32  L.  Ed.  788],  the  question 
arose,  whether  conditions,  exempting  a  car- 
rier from  responsibility  for  loss  caused  by 
the  neglect  of  himself  or  his  servants,  could 
be   enforced    in   the    courts   of    the    United 
States,  the  bill  of  lading  having  been  issued 
In  New  York  by  a  British   ship  for  goods 
consigned  to  England.    Despite  the  fact  that 
conditions,  exempting  from  responsibility  for 
loss,  arising  from  negligence,  were  valid,  by 
the  laws  of  New  Yoric,  and  would  have  been 
upheld  in  the  courts  of  that  state,  it  was 
decided  that.  In  view  of  the  rule  of  public 
policy  applied  by  tbe  courts  of  the  United 
States,  effect  would  not  be  given  to  the  con- 
ditions.    In  the  very  nature  of  things,  the 
premise,  upon  which  this  decision  must  rest, 
is  controlling  here,  unless  It  be  said  that  a 
contract  made  In  a  foreign  country,  to  be 
executed   in   part  In   the  United    States,   Is 
more  potential  to  overthrow  tbe  public  poli- 
cy, enforced  In  tbe  courts  of  the  United 
States,  than  would  be  a  similar  contract,  val- 
idly made.  In  one  of  the  states  of  the  Un- 
ion.   Nor  is  the  suggestion  that  because  there 
is  no  statute  expressly  prohibiting  such  con- 
tracts, and  because  It  Is  assumed  no  ofTense 
against   morality    Is    committed    In   making 
them,  therefore  they  should  be  enforced,  de- 
«plte  the  settled  rule  of  public  policy  to  the 
contrary.    The  existence  of  the  rule  of  public 
policy,  not  the  ultimate  causes  upon  which  it 
may   depend,  is  the  criterion.     The  precise 
question  has  been  carefully  considered  and 
decided  in  the  District  Courts  of  the  United 
States.    In  The  Guildhall,  58  Fed.  796,  It  was 
held  that  a  stipulation  in  a  bill  of  lading  Is- 
sued at  Rotterdam  on  goods  destined  to  New 
York,  exempting  the  carrier  from  liability 
for  negligence,  would  not  be  enforced  in  the 
courts  of  the  United  States,  although  such  a 
condition  was  valid  tinder  the  law  of  Hol- 
land.    In  The  Olenmavis,  69  Fed.  472,  the 
same  rule  was  applied  to  a  bill  of  lading  is- 
sued in  Germany  by  a  British  ship  for  goods 
consigned  to  Philadelphia." 

Are  not  these  considerations  sufllclent  to 
show  that  no  rule  of  comity  requires  us  to 
ignore  the  declared  public  policy  of  our  state, 
in  order  that  tbe  terms  of  a  contract  made 
In  another  state  shall  be  recognized  as  valid 
bere,  simply  because  stic^  terms  are  valid 


where  made?  Is  it  not  as  much  our  right 
and  duty  to  withhold  tbe  aid  of  our  courts 
from  the  enforcement  of  such  a  provision, 
as  if  it  were  made  part  of  a  contract  enter- 
ed into  here?  Is  not  the  state  of  Washing- 
ton as  much  a  sovereign  as  the  nation  as  to 
the  matter  here  involved?  We  see  no  more 
reason  for  yielding  our  public  policy  to  the 
end  that  this  attempted  limitation  upon  ai>- 
pellant's  liability  may  be  enforced  here  than 
there  would  be  for  tbe  highest  court  of  tbe 
nation  overriding  a  rule  of  public  policy  to 
the  end  that  a  contract  made  in  a  foreign 
country  might  be  enforced  here.  We  are 
of  the  opinion  that  the  provisions  of  this 
contract  sought  to  be  invoked  as  a  defraise 
by  tbe  appellant  are  dearly  in  violation  of 
the  public  policy  of  onr  state,  and  should  not 
be  recognized  as  valid  here  although  admit- 
ting it  Is  valid  and  enforceable  in  the  state 
where  It  was  made  The  action  of  the  learn- 
ed superior  court  in  giving  instructions  and 
refusing  those  requested  by  appellant  apoa 
this  question  was  not  erroneous. 

The  c(mtracts  provided,  among  other  things, 
that  claims  for  loss  or  damage  sustained  by 
tbe  shipper  should  be  made  in  writing  witl»- 
In  10  days  aft»  unloading  tbe  stock,  and 
failure  to  so  make  such  claim  should  operate 
as  a  waiver  and  release.  Bespondent  filed 
four  separate  claims  for  damages,  one  for 
each  shipment  They  dUTer  somewhat  ia 
their  language,  but  the  purport  of  each  was 
a  claim  for  loss  and  damage  due  to  rough 
handling  and  Improi>er  facilities  for  loading 
and  unloading  at  Gazelle,  Oal.,  and.  that  the 
cattie  were  badly  bruised  and  depreciated  in 
value.  The  evidence  also  shows  that  appel- 
lant was  given  notice  and  opportunity  to  In- 
spect the  cattie  on  arrival  at  Tacoma.  It  is 
contended  on  b^alf  of  appellant  that  the 
trial  court  erred  tn  admitting  evidence  of  ab- 
normal shrinkage  in  the  weight  of  the  catUe 
resulting  from  their  shipment  This  conten- 
tion la  based  on  the  allied  want  of  notice 
of  such  claim,  as  the  claims  did  not  mention 
shrinkage  In  weight  as  one  of  the  items  going 
to  make  up  the  total  amount  of  the  damages 
claimed.  However,  these  claims  gave  appel- 
lant notice  of  the  cause  of  the  damage  so  it 
could  by  prompt  Investigation  become  fully 
Informed  relative  thereto.  We  think  this 
was  a  substantial  compliance  with  the  pro- 
visions of  the  contract  especially  in  view 
of  the  notice  and  opportunity  given  appel- 
lant for  inspection  upon  the  arrival  of  tbe 
cattle,  and  that  resi>ondent  was  entitled  to 
prove  any  damage  which  was  the  natural 
and  probable  result  of  such  cause,  without 
furnishing  with  its  claim  a  bill  of  particulars 
showing  the  items  of  damage.  We  think  evi- 
dence of  shrinkage  was  admissible,  conced- 
ing, though  not  deciding,  that  the  question 
is  not  controlled  by  tbe  law  of  1907  above 
quoted. 

It  is  also  contended  that  the  evidence  was 
wholly  Insufficient  to   support  respondent's 
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fourth  cause  of  action  which  related  to  the 
first  shipment  There  was  evidence  tending 
to  show  that  the  loss  and  injuries  in  con- 
nection with  this  shipment  occurred  while 
the  cattle  Trere  upon  the  appellant's  road. 
Such  fact  could  be  fairly  Inferred  by  the 
Jury  from  the  evidence  of  the  condition  in 
which  the  cattle  were  delivered  to  appellant 
for  shipment,  the  condition  in  which  they 
were  received  at  Tacoma,  and  the  evidence 
tending  to  show  that  the  Injuries  did  not  oc- 
cur while  on  the  Northern  Pacific  Road  be- 
tween Portland  and  Tacoma.  Witness  Bel- 
cher testified  as  to  the  nature  and  extent  of 
the  injuries  to  the  cattle  In  this  shipment 
consisting  of  five  car  loads,  upon  their  ar- 
rival at  Tacoma,  as  follows:  "Q.  Now,  what 
was  their  condition?  A.  Well,  on  the  first 
shipment,  I  don't  remember  whether  it  was 
a  cow  or  steer,  one  particular  animal  had 
the  whole  loin  knocked  out ;  bad  to  be  trim- 
med up  on  account  of  being  bruised  and  the 
others  were  bruised.  The  sides  were  bruis- 
ed. The  hind  quarters  were  badly  bruised, 
indicating  that  they  bad  been  down  some- 
where and  gotten  their  legs  bruised,  and 
they  had  to  be  trimmed  so  that  there  was 
practically — ^part  of  them  practically — nothing 
but  their  ribs  left  No  meat  on  them  at  all. 
Q.  How  extensively?  Any  number  of  the 
cattle  on  this  first  shipment  that  were  not 
bruised  mere  or  less?  A.  They  were  all 
bruised  more  or  less.  I  only  took  a  record 
of  those  that  were  bruised  so  badly  that  they 
could  not  be  turned  ont  or  sold  as  fresh 
meat;  had  to  he  trimmed  up.  Q.  Do  you  re- 
member how  many  there  were?  A.  I  believe 
there  was  08  in  that  bunch.  Q.  That  were 
injured  so  that  they  could  not  be  turned 
out?  A.  Yes,  sir.  Q.  What  do  you  mean  by 
turned  out?  A.  Sold  to  our  trade  Just  as 
they  stood.  Q.  And  how  about  the  rest  of 
them?  A.  They  were  all  bruised.  They  all 
had  bruises  on  them  more  or  less.  I  didn't 
think  it  worth  while  to  make  a  note  of  those 
that  were  not  bruised  badly  enough  to  have 
to  be  cut  up.  Q.  Were  the  rest  of  them  dam- 
aged in  value  to  any  extent?  A.  They  were. 
Q.  To  what  extent?  A.  Well,  you  would 
have  to  average  It  The  entire  shipment  I 
should  say  was  damaged  to  the  extent  of 
about  three  or  four  cents  a  pound  at  least 
Q.  That  Is  taking  these  that  were  absolutely 
and  entirely  damaged  and  those  that  were 
partially  damaged  and  averaged  together? 
A.  Yes,  sir.  Mr.  Powell:  Do  I  understand 
that  you  mean  to  say,  Mr.  Belcher,  tes- 
tify here  that  the  whole  shipment  of  all 
the  cattle  ^iveraging  would  be  a  damage  of 
three  or  four  cents?  A.  I  do.  Q.  Per  pound? 
A.  I  do.  •  *  •  Q.  Mr.  Belcher,  do  you 
know  how  much  from  these  cattle  In  the 
first  shipment  we  are  Inquiring  about,  had 
to  be  trimmed  oB  and  not  used  at  all?  A.  I 
think  there  was  about  three-quarters  of  the 
animals   that   went    into    the    cutting    room 


that  had  to  be  tamed  into  fertilizer.  Q. 
Do  you  mean  three-fourths  of  all  of  the  ani- 
mals? A.  No,  three-fourths  of  98.  Probably 
a  quarter  of  the  98  was  good.  Q.  A  quarter 
of  the  98?    A.  Yes." 

One  Pauley,  an  employe  of  respondent  ac- 
companied the  train  which  carried  the  cattle 
as  the  contract  provided,  but  he  could  not 
be  secured  as  a  witness  at  the  trial  so  re- 
spondent had  to  rely  upon  evidence  of  the 
nature  above  mentioned,  not  having  witness- 
es with  personal  knowledge  of  what  occur- 
red to  the  cattle  while  in  transit  Appel- 
lant's counsel  argue  that  where  the  shipper 
accompanies  the  shipment  under  the  con- 
tract, the  burden  la  upon  him  to  show  that 
the  injuries  to  the  stock  were  caused  by  the 
negligence  of  the  carrier,  and  not  by  the 
stock  themselves  or  the  negligence  of  the 
shipper,  and  the  proof  of  the  damaged  condi- 
tion In  which  the  stock  were  received  was 
not  sufficient;  as  it  might  be  in  case  of  a 
shipment  without  being  accompanied  by  the 
shipper.  It  tnsy  be  conceded  that  ordinarily 
In  such  case  the  shipper  must  prove  aome- 
thing  more  than  the  mere  damaged  condi- 
tion of  the  property  when  received  from  the 
carrier,  but  If  the  nature  and  extent  of  the 
damages  proven  is  such  that  the  Jury  may 
reasonably  infer  therefrom  that  it  was  caus- 
ed by  the  rough  handling  of  the  carrio-'s 
train,  it  seems  to  us  that  such  proof  would 
be  sufildent  to  sustain  a  finding  that  the 
damage  was  caused  by  the  carrier's  negli- 
gence. The  evidence  tending  to  show  the 
nature  of  the  bruises  upon  the  cattle,  the 
great  number  of  them  so  bruised  and  injur- 
ed, their  abnormal  shrinkage,  together  with 
their  general  condition  at  the  end  of  the 
Journey,  we  think  was  sufficient  to  warrant 
the  Jury  in  finding  such  injuries  were  the 
result  of  appellant's  negligence.  The  evi- 
dence in  support  of  the  other  cause  of  action 
is  also  challenged,  but  since  It  Is  of  substan- 
tially the  same  nature  as  that  relating  to 
the  first  shipment,  and  has  the  additional 
support  of  testimony  of  witnesses  who  ac- 
companied the  shipments  it  was  sufficient  to 
support  the  verdict 

We  are  of  the  opinion  that  the  Judgment 
should  be  affirmed.    It  is  so  ordered. 

FULLERTON,  GOSE,  DUNBAR,  CROW, 
MOUNT,  and  CHADWICK,  JJ.,  concur. 


(68  Wash.  23S) 

STATE  V.  SMITH  et  al. 

(Supreme  Court  of  Washington.    May  2,  1910.) 

1.  Gahino   (J   71*)— Plating   Pokkb— Stat- 
utes. 

Under  Ballineer'a  Ann.  Codes  &  St  i  7260 
(Pierce's  Code,  §  18771,  providing  that  any  per- 
son who  shall  deal,  play,  or  carry  on,  or  opeo 
or  caused  to  ^e  opened,  or  wbo  shall  conduct 
dither   as   owner,   proprietor,   employ^,    whether 
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for  hin  or  not  any  same  of  poker,  shall  be 
guilty  of  a  miademeanor,  one  who  merely  plays 
at  a  game  of  poker,  not  having  any  interest  in 
place,  is 


the 


within  the  statute. 


[Ed.  Note.— For  other  cases,  see  Gaming,  Dec 
Dig.  i  71.»] 

2.  Statutis   (S  37*)— Omission   o»  Wobdb— 
Enroixed  Acts. 

The  -word  "play"  in  Bellinger's  Ann.  Codes 
*  St.  {  7260  (Pierce's  Code,  {  1877),  providing 
that  each  peison  who  shall  deal,  play,  or  carry 
on  a  game  of  (loker,  etc.,  shall  be  guilty  of  a  mis- 
demeanor, which  word  was  omitted  in  the  Code 
of  1881,  {  1253,  is  in  the  law,  since  in  the 
original  enrolled  section  1253  the  word  "play" 
is  used. 

FEd.  Note.— For  other  cases,  see  Statntes, 
Dec.  Dig.  i  37.*] 

3.  Gaming  (S  75»)— Plating  Pokeb— Felony. 

Under  Caws  1W03,  c.  51,  making  one_  who 
rnnducts  or  carries  on  as  owner,  proprietor, 
employ^  or  assistant  or  in  any  manner  what- 
soever, whether  for  hire  or  not,  any  poker  game, 
etc.,  guilty  of  a  felony,  merely  playing  a  game 
of  poker,  having  no  interest  in  the  place,  is 
not  within  the  statute. 

[Ed.  Note,— For  other  cases,  see  Gaming,  Dec. 
Dig.  i  75.*] 

i.  Gamino  (S  103*)  —  Plating  Pokeb  — Veb- 

DiCT— Sufficiency. 

Under  an  information  for  playing  a  game 
of  poker,  the  court  erroneously  supposed  that 
the  information  charged  a  felony  under  Laws 
1903,  c.  51,  making  an  owner  or  proprietor  of 
a  poker  game  guilty  of  a  felony  when  it  merely 
charged  a  misdemeanor  under  Ballinger's  Ann. 
Codes  &  St.  §  7260  (Pierce's  Code,  §  1877), 
making  one  merely  playing  at  a  game  guilty  of 
a  misdemeanor,  and  instructed  the  Jury  to  bring 
in  a  verdict  in  one  of  three  forms,  one  of 
which  was  guilty  of  "conducting  a  game  of 
poker,"  which  was  made  applicable  by  the  in- 
structions to  the  misdemeanor.  Held,  that  a 
verdict  in  that  form  was  sufficient  to  convict 
of  a  misdemeanor,  though  technically  defective. 

[Ed.  Note. — For  other  cases,  see  Gaming,  Dec 
Dig.  {  103.»1 

Department  2.  Appeal  from  Superior  Court, 
Franklin  County;   O.  R.  Holcomb,  Judge. 

A.  F.  Smith  and  others  were  convicted  of 
gaming,  and  they  appeal.    Affirmed. 

Henry  J.  Snlvely  and  H.  B.  Noiand,  for  ap- 
pellants.   A.  A.  Hinman,  for  the  State. 


FABKGR,  J.  The  defendants  were  charg- 
ed by  information  as  follows :  "That  the  said 
A.  F.  Smith,  O.  Oriffltb,  F.  T.  Allison,  and 
Jotin  Lewis  In  the  county  of  Franklin,  state 
of  Washington,  on  the  2l8t  day  of  February, 
1909,  then  and  there  being,  did  then  and 
there  willfully,  unlawfully,  and  feloniously, 
conduct,  deal,  play,  and  carry  on  a  certain 
game  of  poker,  the  same  having  l>een  played 
and  operated  for  checks  thai  and  there  be- 
ing representatives  of  value,  to  wit,  represent- 
atives of  money,  and  that  said  game  was 
played,  carried  on,  and  conducted  In  a  cer- 
tain room  of  a  certain  building  known  as 
*  Sylvester's  Pool  Room,'  in  the  town  of  Pasco, 
the  same  being  a  place  where  persons  then 
and  there  resorted  for  the  purpose  of  playing 
said  game."    They  each  pleaded  not  guilty, 


and  upon  a  trial  before  the  court  and  a  Jury 
were  found  guilty.  They  moved  for  a  new 
trial,  and  also  for  arrest  of  Judgment,  which 
motions  being  denied  Judgment  was  entered 
upon  the  verdict  fining  each  of  tliem  $50. 
Ftom  this  Judgment  the  defendants  have  ap- 
pealed. 

This  conviction  was  had  under  section  7260, 
Ballinger's  Ann.  Codes  &  St  (Pierce's  Code,  { 
1877),  which  provides:  "EJach  and  every  per- 
son who  shall  deal,  [play],  or  carry  on,  or 
open,  or  cause  to  be  opened,  or  who  shall  con- 
duct either  as  owner,  proprietor,  employ^, 
whether  for  hire  or  not  auy  game  of  faro, 
monte,  roulette,  rouge-et-noir,  lansquenette, 
rondo,  vingt-un  (or  twenty-one),  poker,  draw 
poker,  brag,  bluff,  thaw,  tan  or  any  banking 
or  other  game  played  with  cards,  dice,  or 
any  other  device,  whether  the  same  be  play- 
ed for  money,  checks,  credits,  or  any  other 
representative  of  value,  shall  be  guilty  of  a 
misdemeanor."  The  principal  contention  of 
learned  counsel  for  appellants  Is  that  this 
conviction  cannot  be  sustained  because  the 
evidence  shows  that  the  only  thing  the  de- 
fendants did  was  to  play  at  a  game,  and  that 
this  did  not  constitute  an  offense  under  sec- 
tion 7260;  It  being  argued  that  this  law  is 
not  aimed  at  those  who  only  play  at  the 
games  named,  but  is  aimed  at  owners  and 
proprietors.  We  will  proceed  upon  the  theory 
that  the  appellants  had  no  Interest  in  the 
place  as  owners,  proprietors,  or  employes, 
and  that  they  were  only  playing  at  a  game  of 
poker,  and  only  in  that  sense  did  they  con- 
duct, deal,  play,  or  carry  on  such  game  for 
checks  representing  value.  Under  our  pre- 
vious holdings,  these  facts  will  sustain  a  con- 
viction under  section  7260.  State  v.  Gaasch, 
105  Pac.  817;  State  v.  Preston,  49  Wash.  298, 
95  Pac  82. 

It  is  further  contended  that  the  word 
"play"  Is  not  in  fact  in  this  law,  and,  with 
that  word  eliminated,  there  would  be  nothing 
left  In  the  law  which  could  be  construed  as 
referring  to  any  persons  other  than  owners, 
proprietors,  and  employes.  Our  former  deci- 
sions seem  to  assume  that  the  word  "play"  Is 
a  part  of  the  law.  In  re  Dletrlck,  32  Wash. 
471,  474,  78  Pac  506;  State  v.  Preston,  49 
Wash.  298,  300,  95  Pac  82.  However,  since 
this  question  is  presented  for  the  first  time, 
we  have  given  it  some  attention.  The  con- 
tention that  the  word  "play"  is  not  In  the  law 
is  apparently  prompted  by  the  manner  in 
which  it  has  been  printed  In  Ballinger's  Code 
and  also  its  omission  from  section  1253  of  the 
Code  of  1881.  In  the  former,  it  will  be  no- 
ticed, the  word  appears  In  brackets,  thus  sug- 
gesting some  uncertainty  as  to  Its  correctly 
being  there.  Referring  to  section  1253  of  the 
original  enrolled  act  of  1881  In  the  office  of 
the  Secretary  of  State,  relating  to  crimes 
and  punishments,  we  find  the  word  "play" 
therein.    It  Is  evident  that  the  word  Is  in  the 
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law,  and  tb&t  Its  omission  from  tbe  Code  of 
1881  Is  an  error. 

It  Is  contended  that  tbe  verdict  is  insuf- 
ficient upon  whicti  to  base  a  judgment;  tbe 
argument  being  Uiat  tbe  constituent  elements 
of  tbe  offense  are  not  covered  by  tbe  verdict, 
the  verdict  being  "guilty  of  conducting  a 
game  of  poker."  It  will  be  noticed  tbat  tbe 
verdict  does  not  simply  find  tbe  defendants 
"guilty,"  nor  does  it  in  terms  refer  to  tbe 
offense  charged  in  tbe  information.  Either 
of  these  forms  would  no  doubt  be  sufficient, 
though  section  6961,  Ballinger's  Ann.  Codes 
&  St.  (Pierce's  Code,  i  2210),  seems  to  con- 
template the  nsing  of  the  words  "guilty"  or 
"not  guilty"  as  tbe  case  may  be,  without  any- 
thing further.  Such  a  verdict  would  be  in 
proper  form  in  this  case,  since  there  is  but 
one  offense  charged,  being  tbat  defined  by 
section  7260,  Ballinger's  Ann.  Codes  4  St 
This  record  indicates  that  both  tbe  prosecut- 
ing attorney  and  tbe  court  regarded  this 
charge  as  one  of  felony  under  chapter  51  of 
the  Laws  of  1903,  including  tbe  misdemeanor 
under  section  72©0.  By  our  former  holdings, 
it  is  plain  that  this  information  does  not 
charge  a  felony,  since  it  does  not  charge  tbe 
defendants  as  owners,  proprietors,  or  em- 
ployes; hence  It  only  charges  tbe  misdemean- 
or defined  by  section  7260.  State  v.  Gaasch, 
105  Pac.  817.  The  trial  court,  being  of  tbe 
opinion  tbat  tbe  Information  charged  both 
tbe  felony  and  misdemeanor,  instructed  tbe 
jury  accordingly,  and  instructed  them  to  re- 
turn one  of  three  verdicts,  furnishing  them 
this  with  two  other  forms,  at  tbe  same  time 
Instructing  them  in  such  manner  as  to  plain- 
ly indicate  they  should  use  this  form  in  case 
tbey  found  tbe  defendants  guilty  under  sec- 
tion 7260.  In  view  of  tbe  court's  instructions, 
there  can  be  no  doubt  of  the  Jury's  intention 
to  find  tbe  defendants  guilty  of  the  misde- 
meanor defined  by  section  7260,  though  it  is 
somewhat  technically  defective.  We  are  of 
the  opinion  that  the  evidence  was  sufllclent  to 
sustain  tbe  verdict,  and  find  no  prejudicial  er- 
ror In  tbe  record. 

The  Judgment  is  affirmed 

RUDKIN,  C.  J.,  and  DUNBAR,  CROW, 
and  MOUNT,  JJ.,  concur. 


(5S  Wash.  696) 

STATE  V.  SYLVESTER. 
(Supreme  Court  of  Washington.    May  2,  1910.) 

Department  Z  Appeal  from  Superior  Court, 
Franklin  County ;  O.  R.  Holcomb,  Judge. 

N.  B.  Sylvester  was  convicted  of  gaming,  and 
he  appeals.    Affirmed. 

Heniy  J.  Snlvely  and  H.  B.  Noland,  for  ap- 
pellant    A.    A.   Hinman,    for   the    State. 

PER  CURIAM.  The  questions  involved  in 
this  case  are  the  same  as  in  the'  case  of  State 
V.  A.  F.  Smith  et  al..  108  Pac.  618,  just  de- 
cided.   The  judgment  Is  aflSrmed. 


(S8  Wash.  iSlt 
WILSON  T.  McGIIiLIVRAY. 

STATE  ex  rel.  WILSON  v.  SUPERIOR 
COURT  OF  KING  COUNTY. 

(Supreme  Court  of  Washington.    May  5,  1910.) 

1.  Appeai,  and  EIsBoa  (f  ^*)— AppIeai.abi.k 
Obdkb— Finality— REcoBn. 

An  order  vacating  a  judgment  and  quash- 
ing the  service  of  the  summons,  bnt  not  dis- 
missing the  action,  is  not  final,  and  so  not  ap- 
pealable, though  the  record  shows  defendant  is 
without  the  state,  so  that  personal  service  can- 
not be  made,  it  not  showing  that  substituted 
service  by  attachment  may  not  be  had,  as  final- 
ity of  the  order  must  appear  on  tbe  face  of  the 
record ;  and,  where  it  does  not  so  appear  that 
the  order  in  effect  determines  the  action  and 
prevents  a  final  judgment  therein,  facts  out- 
side the  record,  which  may  show  the  action 
is  finally  determined  by  the  quashing  of  the 
summons,  may  not  be  looked  for. 

[EA.  Note.— FcHT  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  478;   Dec.  Dig.  §  SZ.*] 

2.  Cebtiobabi    ($   5*)— SooPE    or    Rxkedt— 
Obdeb  Vacating  Judgment. 

The  order  vacating  a  judgment  and  quash- 
ing service  of  the  summons  not  being  a  final 
one,  and  being  reviewable  on  final  jadgmmt, 
writ  of  review  may  not  be  had  therefor. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  {  5;   Deo.  Dig.  i  6.*] 

Department  2.  Appeal  from  Sup^or 
Court  King  County ;   Wilson  R.  King,  Judge, 

Action  by  Marie  Wilson  against  Catberine 
McGlllivray.  From  an  order,  plaintiff  ap- 
peals. She  also  applies  for  writ  of  review 
to  the  Superior  Court  of  King  County,  R.  B. 
Albertson,  judge  thereof.  Appeal  dismissed. 
Application  denied. 

Brady  &  Rummens,  Peters  &  Carr,  and 
McMartin  &  Dricken,  for  appellant  James 
F.  McElroy,  for  respondent 

MOUNT,  J.  This  appeal  is  from  an  order 
vacating  a  judgment  and  quashing  the  serv- 
ice of  summons.  It  appears  that  the  appel- 
lant brought  an  action  against  the  respondent 
and  obtained  service  by  leaving  a  copy  of 
tbe  summons  with  an  employfi  of  an  apart- 
ment house  in  Seattle  where  the  respondent 
once  occupied  an  apartment  Thereafter,  on 
November  11,  1909,  the  complaint  and  return 
of  service  were  filed  and  an  order  of  default 
was  entered  against  the  respondent  On  the 
same  day  a  judgment  was  entered  in  favor 
of  the  plaintiff  for  $20,000.  Thereafter,  on 
November  29,  1909,  tbe  respondent  appeared 
specially  and  moved  the  court  to  quash  the 
service  of  the  summons  -and  to  vacate  tbe 
judgment  upon  tbe  ground  tbat  no  service 
of  tbe  summons  had  been  made.  This  motion 
was  granted,  and  the  court  on  December  15, 
1009,  made  an  order  vacating  the  judgment 
and  quashing  the  service  of  tbe  summons. 
The  action  was  not  dismissed.  The  plain  tiff 
appeals  from  that  order,  and  tbe  respondent 
moves  the  court  to  dismiss  tbe  appeaL 

This  motion  must  be  sustained.  In  Tatum 
V.  Gelst  40  Wash.  575,  82  Pac  902,  after  cit- 
ing several  cases  we  had  theretofore  decided 
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upon  this  point,  we  said:  "Tlie  rule  dednci- 
ble  from  these  decisions  is  tbls:  If  an  order 
racatlng  a  judgment  or  quashing  a  summons 
or  the  service  thereof  is  or  may  be  followed 
by  further  proceedings  in  the  cause,  and  the 
entry  of  a  final  Judgment  therein,  such  or- 
der may  be  reviewed  on  appeal  from  the 
final  Judgment,  and  Is  not  Itself  appealable. 
If,  on  the  contrary,  the  order  vacating  the 
Judgment,  or  quashing  the  summons  or  the 
service  thereof,  In  effect  determines  the 
action  or  proceeding  and  prevents  a  final 
Judgment  therein,  the  order  itself  is  a  final 
one,  and  is  therefore  appealable."  This  case 
is  one  which  may  be  followed  by  further 
proceedings,  for  the  action  was  not  dismiss- 
ed, but  is  still  pending. 

It  is  suggested  by  counsel  for  appellant 
that  the  record  shows  that  the  respondent 
Is  without  the  state,  and  that  personal  serv- 
ice cannot  be  made.  But  the  record  does 
not  show  that  substituted  service  by  attach- 
ment may  not  be  had.  Where  the  action  is 
not  dismissed,  and  It  does  not  api)eaT  upon 
the  face  of  the  record  that  the  order  in  ef- 
fect determines  the  action  and  prevents  a 
final  Judgment  therein,  we  cannot  look  out- 
Bide  the  record  for  facts  which  might  show 
that  the  action  is  finally  determined  by  the 
quashing  of  the  summons.  Finality  of  the 
order  must  appear  upon  the  face  of  the  rec- 
ord as  it  did  in  the  cases  cited  in  Tatum  v. 
Gelst,  before  the  order  may  be  held  final  and, 
therefore,  appealable. 

Application  is  also  made  for  a  writ  of  re- 
view In  case  the  appeal  is  dismissed;  hot, 
because  the  order  is  not  a  final  one  and  may 
be  reviewed  upon  final  Judgment,  tbls  ap- 
plication must  also  be  denied. 

RUDKIN.  a  J.,  and  CROW,  DUNBAR, 
and  CBADWICK,  JJ.,  concur. 


<5S  Wash.  IS) 

R.  J.  MENZ  LUMBER  CO.  v.  B.  J. 
McNBELET  &  CO. 

(Supreme  Court  of  Washington.    May  2,  1910.) 

1.  Sales  (J  77»)— CoNTRAcra— Cowstbtjction 
—Shipment  "r.  o.  b.  Gabs." 

Acceptance  of  an  oider  for  shipment  "f.  o.  b. 
cars"  means  that  the  goods  shall  be  delivered 
free  on  board  of  can  and  loaded  without  ex- 
pense to  the  purchaser,  and  implies  that  the 
seller  shall  procure  the  cars  for  loading. 

fEd.  Note.— For  other  cases,  see  Sales,  Cent. 
IMg.  S  212;   Dec.  Dig.  |  TT* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2636 ;   vol.  8,  p.  7669.] 

2.  Sales   (8  77*)— Cowtraots— Construction 
— FusmsniNo  Cars  ?ob  Shipuent. 

Statements  in  the  seller's  acceptance  of  an 
order  that  they  "accept  and  enter  the  same  for 
shipment,"  And  "anticipate  making  shipment," 
Implied  that  the  seller  was  to  furnish  the  cars 
for  loading. 

[Ed.  Note. — For  other  cases,  see  Sales,  Dee. 
Dig.  ;  77.»] 


3.  Sales  (J  88*)— Construction  of  Contract 
—Province  of  Jury— Contracts. 

Where  the  order  and  acceptance  were  in 
writing,  and  constituted  the  contract  of  sale, 
the  court  should  have  construed  them.  If  unam- 
biguous, and,  if  ambiguous,  should  have  receiv- 
ed parol  testimony  to  explain  them,  and  it  was 
error  to  require  the  jurv  to  determine  what  the 
contract  was  from  all  tbe  evidence. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  248-250;  Dec.  Dig.  {  8&*] 

4.  Sales  (J  68*)— CoNTaAOXS— Printed  Mat- 
ter ON  Order. 

Where  the  seller's  acceptance  stated  that 
the  order  was  entered  in  accordance  with  the 
terms  of  tbe  order,  printed  matter  on  the  let- 
ter heads  of  the  buyer's  letter  containing  the 
order,  which  was  not  referred  to  in  it  or  the  ac- 
ceptance, was  not  a  part  of  tbe  contract 

[Ed.  Note. — S\>r  other  cases,  see  Sales,  Dec. 
Dig.  I  58.*] 

5.  Customs  and   Usaoeb  (|   17*)  — Vabtiho 

Contract. 

Parol  evidence  of  usage  or  custom  either 
general  or  in  a  particular  trade  or  business  is 
not  admissible  to  vary  or  modify  the  terms  of  a 
written  contract  of  sale. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  |  34:  Dee.  Dig.  J  17;*  B»^ 
idence.  Cent  Dig.  if  1945-1952.] 

6.  Customs  and  Usages  (J  17*)— Parol  Evi- 
dence—Varying  Contract. 

Where  the  acceptance  of  an  order  for  shin- 
gles was  unconditional,  and  the  time  of  delivery 
was  not  stated  so  that  the  law  would  imply  de- 
livery within  a  reasonable  time,  the  seller  could 
not  show  a  custom  in  the  trade  making  delivery 
subject  to  the  exigencies  of  transportation,  and 
that  the  contract  of  sale  could  not  be  binding 
if  delivery  could  not  be  made  within  a  reason- 
able time. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  $$  27,  28;  Dec.  Dig.  I  17;* 
Evidence,  Cent.  Dig.  SS  1945-1952.] 

7.  Sales  (S  81*)— CoNTRA(n<— Timb  of  Deliv- 
ery. 

Where  a  contract  of  sale  stated  no  time  of 
delivery,  the  law  would  Imply  delivery  within  a 
reasonable  time,  and,  In  determining  what  was 
a  reasonable  time,  the  conditions  of  tiaueporta- 
tion  making  it  difficult  to  secure  cars,  as  well 
as  the  fact  that  shipment  was  required  in  the 
winter  season  through  the  moantains,  could  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  218;  Dec.  Dig.  {  81.*] 

8.  Sales  ({  172*)— Failure  to  Deliver— Bz- 

CUSE. 

The  rule  that,  where  performance  of  a  con- 
tract depends  upon  the  continued  existence  of  a 
certain  person  or  thing,  impossibility  of  perfonn- 
ance  resulting  from  the  death  of  such  penon  or 
destruction  of  such  thing  excuses  performance, 
does  not  apply  to  excuse  performance  of  a  con- 
tract to  deliver  goods  sold  for  delivery  within  a 
reasonable  time  on  the  ground  that  the  condi- 
tions of  transportation  made  It  impossible  to 
procure  cars  for  shipment,  though  that  fact 
could  be  oonsidered  In  determining  what  was  a 
reasonable  time  for  delivery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  8  427 ;   Dec.  Dig.  {  172.*] 

9.  Sales  (|  71*)— Quantitt— Car  Load  Lots. 

Where  an  order  for  goods  purchased  In  car 
load  lots  does  not  specify  the  size  of  the  car, 
damages  for  failure  to  deliver  are  assessable  on 
the  basis  of  an  average  sized  car  used  in  ship- 
ping such  goods. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  191;    Dec.  Dig.  (  71.*] 
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10.  Saiai   a  418*)  —  Bkkaor  bt   Sklueb  — 
Ueabubk  ov  Damaoes. 

The  measure  of  damage*  for  breach  of  a 
contract  to  sell  and  deliver  shingles  in  car  load 
lots  is  the  difference  between  the  contract  price 
and  the  value  of  the  shingles  at  the  date  of  de- 
mand and  refusal  to  deliver. 

[EJd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  1175 ;   Dec.  Dig.  §  418.*] 

Chadwick,  J.,  dissenting. 

Department  1.  Appeal  from  Superior 
Court,  Pler<!e  County ;  W.  O.  Cbapmau, 
Judge. 

Action  by  the  R.  J.  Menz  Lumber  Compa- 
ny against  E2.  J.  McNeeley  &  Co.  From  a 
judgment  dismisBtng  the  complaint,  plaintiff 
appeals.     Reversed,  with  directions. 

Shank  &  Smith,  for  appellant  F.  A.  Buf- 
fer, for  respondent. 

OOSB,  J.  The  appellant,  the  plaintiff  be- 
low, commenced  this  action  against  the  re- 
spondent to  recover  damages  for  failure  to 
deliver  four  car  loads  of  shingles  and  mixed 
lumber  and  shingles.  The  case  was  tried  to 
a  Jury,  which  returned  a  rerdlct  for  the  re- 
spondent. From  a  Judgment  of  dismissal 
entered  upon  the  verdict,  the  plaintiff  has 
appealed. 

The  complaint  states  four  causes  of  action 
based  upon  four  separate  orders.  In  the 
third  cause  of  action,  which  is  illustrative 
of  the  others  except  as  hereafter  noted,  it 
Is  alleged,  in  substance,  that  the  appellant 
and  the  respondent  entered  into  a  contract 
of  purchase  and  sale  as  evidenced  by  an  or- 
der and  the  reply  thereto,  which,  omitting 
Immaterial  parts.  Is  as  follows: 

"Seattle,  Wash.,  Jan.  17,  1907. 
"B.  J.  McNeeley  ft  Co.,  Tacoma,  Wn. 

"Order  No.  729X.  (For  conditions  upon 
which  this  order  is  accepted  see  other  side 
of  this  sheet.) 

"Cars  to  be  consigned  from  R.  J.  Menz 
Lumber  Co.  (Always  show  us  as  shippers.) 

"Bill  of  Lading  to  read:  Ship  to  R.  J. 
Menz  Lumber  Co.  at  Minnesota  Trfr.,  Minn. 
Route:    N.  P.     Prices:    F.  O.  B.  Mill. 

"Terms:  90  per  cent,  advance.  Settle- 
ment on  receipt  of  consignee's  report  and 
expense  bill  (less  usual  2  per  cent  discount) 
All  underweights  to  mill  50  cent  rate. 

"Quantity:    One  (1)  Car. 


Description. 

Price 
per  M. 

Ouaranteed 
Weight  per   M. 

$-t  Plain  DlmcDilon 

R.  C.  Shingles  at 

Any  dzed— large  preferred 

12.60 

1«0 

"Please  acknowledge  acc^tance  of  this  or- 
der on  enclosed  postal  card,  by  return  mall. 
Very  Truly  Yours,  R.  J.  Menz  Lumber  Co., 
per  E.  B.  Day." 


'Tacoma,  Wash.,  Jan.  18,  1907. 
"R.  J.  Menz  Lumber  Co.,  Seattle,  Wash. 

"Dear  Sirs:  Your  order  No.  729X  has 
been  received.  Wo  accept  and  enter  same 
for  shipment  in  accordance  with  the  terms 
thereon.      We    anticipate    making    shipment 

on  or  about  .     At  prices  annexed,  we 

would   like   to   move   the  following   stock: 
Yours  very  truly,  E3.  J.  McKeeley  ft 


Company,  per 


The  order  In  the  first  cause  of  action  is 
for  50,000  described  shingles,  with  directions 
to  "Fill  car  ft-2  Ex.  •  A  •  R.  C.  Shingles.- 
The  order  In  the  second  cause  of  action  is 
for  75,000  designated  shingles  with  direc- 
tions: "Balance  6-2  extra.  •  A  •  R.  O.  Shgls." 
And  "Small  car  preferred."  Shipping  direc- 
tions In  the  fourth  cause  of  action  were: 
"Ship  to  order  of  Bonds  Foster  Lumber 
Company  at  Aurora,  Nebraska.  How  ship: 
Billings  care  B.  &  M.  R.  When:  Soon  as 
possible.  Terms:  Regular  f.  o.  b.,  Aurora, 
Nebraska.  Sixty  cent  rat&"  This  cause 
of  action  was  assigned  to  the  appellant 
Each  of  the  acceptances,  except  on  the  third 
cause  of  action,  was  upon  the  respondent's 
stationery,  which  had  printed  thereon,  above 
the  typewritten  acceptance,  the  name  of  the 
respondent,  illustration  of  shingles,  capacity 
of  Its  mills,  specialties,  etc.,  including  the 
words:  "Quotations  subject  to  change  with- 
out notice.  Contracts  made  at  home  office 
only  and  contingent  upon  exigencies  of  trans- 
portation and  accidents  beyond  our  control." 
Similar  typewritten  matter  was  upon  the 
letter  heads  of  the  appellant  The  respond- 
ent Interposed  three  affirmative  defenses  to 
each  cause  of  action  except  the  third,  which 
in  substance  are:  (1)  That  it  acc^ted  the 
order  by  letter  upon  its  letter  head  which 
contained  the  printed  matter  Just  quoted; 
that  at  the  time  of  the  acceptance  of  the  or- 
der and  continuing  untU  April  5,  1907,  there 
was  a  great  shortage  of  railroad  cars  la 
the  state  of  Washington  and  In  the  country 
generally  for  use  in  transporting  lumber 
and  shingles,  and  that  cars  could  not  be  pro- 
cured for  such  purpose  except  in  limited 
numbers  Inadequate  for  the  handling  of  the 
lumber  and  shingle  business  of  the  state  and 
of  the  country  generally;  that  by  reason 
thereof  manufacturers  and  sellers  of  such 
commodities  were  unable  to  procure  cars, 
which  facts  were  at  all  times  known  to  the 
appellant;  that  between  January  28  and 
April  5,  1007,  by  reason  of  storms,  washouts, 
and  other  acts  at  God  preventing  railway 
companies  operating  in  this  and  other  lum- 
ber producing  states,  railroads  could  not 
furnish  any  cars  for  transporting  lumber 
and  shingles;  that  the  car  embargo  could 
not  have  been  foreseen;  that,  on  account 
thereof,  the  market  price  of  lumber  and 
shingles  appreciated.  (2)  That  there  was  a 
general  custom  and  a  special  one  between 
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the  appellant  and  the  respondent  that  such 
contracts  were  contingent  upon  the  exigen- 
cies of  transportation  and  accidents  beyond 
the  control  of  the  parties;  that  when  de- 
livery of  snch  commodities  has  been  delayed 
until  a  reasonable  time  has  expired  In  which 
to  axBike  delivery,  without  fault  on  the  part 
of  the  seller,  and  where  dellTery  would  In- 
flict a  loss  upon  either  of  the  parties,  com- 
pliance with  the  contract  Is  excused;  that 
this  custom  was  well  known  to  the  parties, 
and  the  contract  was  made  with  reference 
thereto.  The  car  embargo  and  the  rise  in 
the  price  of  lumber  and  shingles  Is  alleged 
as  in  the  first  defense.  (3)  That  there  is  a 
particular  custom  la  the  lumber  trade  known 
to  the  appellant,  and  In  giving  or  accepting 
an  order  the  parties  contracted  in  refer- 
ence Uiereto;  that  all  orders  in  writing  are 
accepted  contingent  upon  the  exigencies  of 
transportation  and  accidents  beyond  the  con- 
trol of  the 'parties.  The  shortage  of  cars 
and  the  rise  In  the  price  of  lumber  is  alleg- 
ed as  In  the  first  defense.  The  first  afiirma- 
tlve  defense  Is  omitted  as  to  the  third  cause 
of  action ;  the  acceptance  there  being  on  a 
postcard  not  containing  the  printed  matter 
on  the  respondent's  letter  head.  The  failure 
of  respondent  to  deliver  the  material  Is  ad- 
mitted, and  It  seeks  to  excuse  performance 
In  the  manner  pleaded. 

It  now  asserts,  however,  that  it  was  the 
duty  of  the  purchaser  to  furnish  the  cars 
for  loading,  and  that,  failing  to  do  so,  there 
can  be  no  recovery.  Notwithstanding  the 
fact  that  this  view  is  Inconsistent  with  the 
claim  that  the  acceptance  of  the  order  was 
subject  to  the  exigencies  of  transportation, 
we  will  consider  it  as  it  may  arise  upon  a 
retrial  of  the  cause.  Where  the  contract  is 
otherwise  silent  as  to  who  shall  furnish  the 
cars,  the  term  "f.  o.  b.  cars,"  as  applied  to  or- 
dinary commercial  commodities,  means  that 
the  goods  shall  be  free  on  board  the  cars — 
that  Is,  loaded  without  expense  to  the  pur- 
chaser, and  that  the  seller  shall  procure  and 
load  them.  Hurst  v.  Altamont  Mfg.  Co.,  73 
Kan.  422,  85  Pac.  551,  6  L.  It.  A.  (N.  8.)  928, 
117  Am.  St  Rep.  525;  Vogt  v.  Schienebeck, 
122  Wis.  491,  100  N.  W.  820,  67  L.  R.  A.  756, 
106  Am.  St  Rep.  989;  John  O'Brien  Lumber 
Co.  v.  Wilkinson,  117  Wis.  468,  94  N.  W. 
3S7;  Elliot  v.  Howlson,  146  Ala.  568,  40 
South.  1018.  In  the  Hurst  Case,  73  Kan. 
428.  85  Pac.  554.  6  L.  R.  A.  (N.  S.)  933  (117 
Am.  St  Rep.  525),  It  Is  said:  "It  Is  our  un- 
derstanding that  the  phrase  or  formula  'f.  o. 
b.  cars'  has  by  long  usage  and  custom  ac- 
quired throughout  the  business  circles  of 
this  country  a  definite  and  specific  meaning 
generally  understood  'by  all  business  people. 
'When  such  phrase  or  formula  is  used  lu  a 
business  contract  between  a  buyer  and  seller 
of  ordinary  commercial  commodities,  where 
the  use  of  a  common  carrier  is  necessary, 
tbe  parties  Intend  thereby  that  the  seller 
-will  at  his  own  expense  do  all  that  may  be 
necessary  to  accomplish  the  loading  and  con- 


signment of  the  goods  to  the  bnyer,  indxid- 
Ing  the  placing  of  cars  upon  which  to  load 
the  commodities  sold;  and,  when  nothing 
appears  to  modify  or  limit  this  meaning, 
courts  should  enforce  the  contract  so  as  to 
effectuate  this  Intent  This  rule  IS  reason- 
able. It  harmonizes  with  existing  business 
conditions,  and  is  the  universal  practice 
among  business  people.  It  is  conceded  that, 
by  this  phrase,  the  seller  to  bound  to  deliver 
the  goods  to  the  buyer  by  placing  them  on 
board  the  cars.  How  can  he  do  this  unless 
he  secures  the  cars?  Why  say  that  this  du- 
ty belongs  to  the  buyer?  The  language  of 
the  contract  is  silent  upon  this  question.  By 
the  letter  of  the  agreement  It  may  be  said 
that  neither  party  has  agreed  to  perform  this 
duty,  but  It  may  not  be  said  that  there  was 
no  understanding  upon  this  subject  With- 
out such  an  understanding,  the  contract 
would  be  incomplete  and  not  enforceable. 
What  the  parties  intended  upon  this  subject 
can  only  be  ascertained  by  interpretation, 
and  to  do  this  the  situation  of  the  parties 
when  the  contract  was  made,  tbe  subject- 
matter  thereof,  and  all  the  attendant  circum- 
stances and  conditions  must  be  considered." 
In  the  Togt  Case,  discussing  the  meaning  of 
the  phrase  (122  Wis.  499.  100  N.  W.  823,  67 
L.  R.  A.  700  [106  Am.  St  Rep.  989]),  tbe 
court  said:  "Whether  such  meaning  includes 
under  the  circumstances  of  this  case  the  du- 
ty of  the  seller  to  procure  the  cars  in  place 
for  his  use  In  loading  the  merchandise,  and 
that  evidence  is  not  permissible  to  show  tbe 
existence  of  a  custom  which  the  parties  con- 
tract with  reference  thereto,  is  not  altogeth- 
er plain,  but  we  are  constrained  to  hold  that 
it  is."  In  the  Elliot  Case,  146  Ala.,  at  page 
591,  40  South.,  at  page  1027,  it  is  said:  "In 
the  case  at  bar  the  seller  undertook  to  ac- 
complish the  delivery  of  the  things  sold  free 
on  board  the  cars.  We  think  It  comports 
with  reason  to  hold  that  by  necessary  Impli- 
cation he  agreed  to  supply  all  means  to  ac- 
complish such  result — the  cars  upon  which 
the  shipments  of  plies  were  to  be  made." 
The  authorities  cited  by  the  respondent 
holding  that  tbe  term  Implies  that  the  buy- 
er shall  procure  tbe  cars,  are  discussed,  dis- 
tinguished, and  disapproved  in  the  case  of 
Hurst  V.  Altamont  Mfg.  Co.,  supra.  It  must 
however,  be  conceded  that  there  is  a  confilct 
of  authority  on  this  question,  but  we  think, 
not  only  that  the  rule  we  have  stated  is  a 
correct  interpretation  of  the  phrase,  but  that 
universal  usage  In  this  state  has  given  It  the 
meaning  which  the  language  imports.  The 
language,  however,  in  this  case,  "We  accept 
and  enter  same  for  shipment  •  •  •  We 
anticipate  making  shipment"  cannot  be  glv- 
en  any  other  rational  meaning. 

The  court  instructed  the  Jury,  in  sub- 
stance, that  they  should  determine  from  all 
the  evidence  what -the  contract  was;  that 
in  so  doing  it  was  proper  for  them  to  con- 
sider whether  the  printed  matter  on  the  let 
ter  heads  forms  a  part  of  the  contract;  that 
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ordinarily  such  matter.  If  not  repugnant  to 
tb«  contents  of  the  letter  Itself,  may  be  con- 
sidered as  a  part  of  the  contract  If  the  par- 
ties make  their  contract  with  reference 
thereto  and  knowledge  thereof.  This  in- 
struction was  erroneous.  The  order  and  the 
acceptance  were  in  writing  and  constituted 
the  contract,  and  it  was  the  duty  of  the 
court  to  construe  them,  if  not  ambiguous, 
and,  if  ambiguous,  to  receive  parol  testimo- 
ny to  explain  the  ambiguities.  The  printed 
matter  on  the  letter  heads  was  not  referred 
to  in  either  the  order  or  the  acceptance,  and 
is  not  a  part  of  the  contract  2  Page  on 
Oontracts,  {  600;  Sturm  v.  Boker,  150  U.  S. 
312,  14  Sup.  Ct  99,  37  L.  BM.  1093;  Sum- 
mers V.  Hlbbard,  Spencer,  Bartlett  &  Co., 
153  III.  102,  38  N.  EI  g99,  46  Am.  St  Rep. 
872.  In  the  Stnrm  Case  the  court  said  that 
a  printed  bUl  head  could  not  control,  modify, 
or  alter  the  terms  of  the  contract,  and  that, 
"the  contract  being  clearly  expressed  in 
writing,  the  printed  bill  head  of  tlie  invoice 
can,  upon  no  well-settled  rule,  control,  mod- 
ify, or  alter  it"  In  the  Summers  Case,  at 
page  108  of  153  111.,  at  pages  000,  901  of  38 
N.  B.  (46  Am.  St  Rep.  872),  the  court  In 
considering  the  precise  question,  said:  "The 
mere  fact  that  appellants  wrote  their  accept- 
ance on  a  blank  form  for  letters  at  the  top  of 
which  were  printed  the  words,  'All  sales  sub- 
ject to  strikes  and  accidents,'  no  more  made 
those  words  a  part  of  the  contract  than  they 
made  the  words  there  printed,  'Summers 
Bros.  &  Co.,  Manufacturers  of  Box-Anneal- 
ed Common  &  Reflned  Sheet  Iron,'  a  part  of 
the  contract  The  offer  was  absolute.  The 
■written  acceptance,  which  they  themselves 
wrote,  was  just  as  absolute.  The  printed 
words  were  not  In  the  body  of  the  letter,  or 
referred  to  therein.  The  fact  that  they  were 
inrinted  at  the  head  of  their  letter  heads 
would  not  have  the  etlect  of  preventing  ap- 
pellants from  entering  into  an  unconditional 
contract  for  sale."  The  construction  contend- 
ed for  by  the  respondent  would  make  that 
which  is  an  absolute,  unqualified  acceptance 
upon  its  face  a  conditional  one  by  reference 
to  a  letter  head  which  was  not  referred  to 
by  either  of  the  parties.  The  language  of 
the  acceptance,  "We  accept  and  enter  same 
for  shipment  in  accordance  with  the  terms 
thereof,"  Is  clear  and  its  meaning  plain. 
The  respondent  agreed  to  ship  the  goods 
according  to  the  terms  of  the  order,  not  ac- 
cording to  the  terms  of  the  printing  on  the 
letter  heads.  The  respondent  has  cited  Tors- 
ton  v.  Brown,  178  Mass.  103,  59  N.  E.  654, 
and  Delta  &  Pine  Land  Co.  ▼.  Wallace,  88 
Miss.  656,  36  South.  263.  In  the  Yorston 
Case  the  order  on  which  the  plaintiff  relied 
for  a  recovery  specially  referred  to  the 
printed  headlines  on  the  order,  and  the  con- 
tract was  made  by  reference  thereto.  The 
court  ruled  that  It  was  competent  for  the 
defendant  to  refer  thereto  on  the  blank  fur- 
nished him  by  the  plaintiff  for  his  use  In 
making  the  order.    In  the  Delta  Case  It  was 


held  that  written  and  printed  matter  In  a 
contract  will  be  reconciled  when  it  can  be 
done. 

The  court  instructed  the  jury  that  in  de- 
termining whether  there  had  been  a  breach 
of  the  contract  they  should  consider  wheth- 
er there  was  a  general  custom  which  formed 
a  part  of  the  contract,  whether  It  was  the 
custom  of  the  respondent  to  accept  such  or- 
ders only  upon  the  conditions  expressed  In 
its  letter  heads,  which  was  brought  to  the 
knowledge  of  the  appellant  so  that  It  made 
the  contract  in  view  of  the  provision  and 
adopted  It  as  a  part  of  the  contract,  that 
they  should  determine  when  the  contract  ex- 
pired whether  in  a  reasonable  time  If  the 
parties  were  unable  to  fill  it  so  that  It  was 
canceled  and  no  longer  obligatory,  and,  if 
BO,  there  could  be  no  recovery.  This  instruc- 
tion the  appellant  contends  was  erroneous. 
We  think  it  was  clearly  so.  Parol  testimony 
of  usage  or  custom,  either  general  in  the  com- 
munity or  special  between  the  people  engaged 
in  a  particular  trade  or  business,  is  not  ad- 
missible to  vary,  modify,  or  control  the  terms 
of  the  contract  Williams  v.  Nlnemire,  23 
Wash.  303,  63  Pac.  634;  Yollrath  ▼.  Crowe. 
9  Wash.  374,  37  Pac.  474;  MlUer  v.  Bean,  13 
Wash.  516,  43  Pac.  636;  Commercial  Bank 
V.  Hart  10  Wash.  303,  38  Pac  1114;  City 
of  Covington  v.  Kanawha  Coal  &  (Mite  Co., 
121  Ky.  681,  89  S.  W.  1126,  3  Ix  R.  A.  (N.  S.) 
248,  123  Am.  St  Rep.  219;  ShefiJeld  Furnace 
Co.  V.  Hull  Goal  &  Coke  Co.,  101  Ala.  446, 14 
South.  672;  Partridge  ▼.  Phcentx  Mut  Ins. 
Co.,  15  WalL  578,  21  L.  Ed.  229 ;  Barnard  v. 
Kellogg,  10  Wall.  383, 19  L.  Ed.  987 ;  Mercan- 
tile Banking  Co.  v.  Landa  (Tex.  Civ.  App.)  35 
S.  W.  681 ;  Scott  T.  Hartley,  126  Ind.  239,  25  N. 
E.  826;  McMillan  v.  American  Express  Co., 
123  Iowa,  236,  98  N.  W.  629 ;  Blgelow  v.  Legg, 
102  N.  Y.  652,  6  N.  E.  107.  In  the  City  of 
Covington  Case,  121  Ky.  686,  89  S.  W.  1127 
(3  L.  R.  A.  [N.  S.]  248,  123  Am.  St  R^K  219), 
it  is  said :  "But  in  all  cases  of  this  sort  the 
rule  for  admitting  the  evidence  of  usage  or 
custom  must  be  taken  with  this  qnaUflcation, 
that  the  evidence  be  not  repugnant  to,  or  in- 
consistent with,  the  contract;  for  otherwise 
it  would  not  go  to  interpret  and  explain,  bat 
to  contradict  that  which  is  written."  In 
the  Sheffield  Furnace  Company  Case  the  con- 
tract provided  for  a  sale  of  coke  at  a  price  "f. 
o.  b.  cars,  Sheffield,  Alabama."  Sheffield  was 
the  point  of  destination  of  the  ccAe.  The 
court  held  that  evidence  of  a  general  custom 
in  the  coke  trade  was  Inadmissible  for  the 
purpose  of  showing  that  the  purchaser  should 
advance  the  freight  In  Barnard  v.  Kellogg 
it  was  held  that  usage  cannot  be  allowed  to 
subvert  the  settled  rules  of  law  or  defeat  the 
essential  terms  of  the  contract;  that  Ita  of- 
fice is  to  explain  words  or  phrases  of  doubt- 
ful meaning,  or  which  may  be  understood  in 
different  senses  according  to  the  subject- 
matter  to  which  they  are  applicable.  In  the 
Partridge  Case  the  plaintiff,  having  been  dis- 
charged from  the  employment  of  the  d^end- 
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ant,  Bon^t  to  recover  for  aerrices  rendered 
u  agent,  and  asserted  a  right  to  a  commia- 
■lon  on  the  annual  premiums  paid  or  to  be 
paid  on  policies  issued  through  bla  agency. 
To  establish  this,  he  undertook  to  prove  a 
usage  between  Insurance  companies  and  their 
agents.  He  Introduced  In  evidence  a  letter  of 
the  company  In  reply  to  one  asking  informa- 
tion as  to  the  relation  he  sustained  to  the 
company,  which  stated:  "Concerning  your 
status  in  Missouri,  it  is  simply  this:  Ton 
are  working  up  a  business  for  yourself,  and 
are  paid  the  highest  commissions  which  we 
pay."  At  page  230  of  the  law  edition  (21  L. 
Ed.,  15  Wall.  67S),  the  court,  speaking 
through  Mr.  Justice  Miller,  said :  "It  appears 
to  us,  as  it  did  to. the  circuit  court,  that  the 
testimony  offered  would  have  established  a 
new  and  distinct  term  to  the  contract.  It 
would  have  established  a  contract  very  dif- 
ferent from  the  written  one  Introduced  by 
plaintiff.  The  language  of  the  letter  was 
neither  ambiguous  nor  technical.  It  requir- 
ed and  needed  no  expert,  no  usage  to  discover 
Its  meaning.  To  have  admitted  the  usage 
offered  In  evidence  In  this  case  would  have 
been  to  make  a  contract  for  the  parties  dif- 
fering materially  from  the  written  one  un- 
der which  they  had  both  acted  for  some 
time."  And  that:  "No  such  extension  of 
the  doctrine  is  consistent  either  with  author- 
ity or  with  the  principles  which  govern  the 
law  of  contracts."  The  respondent  has  cited 
In  support  of  this  construction  Bliven  v.  New 
England  Screw  Co.,  28  How.  420,  16  L.  Ed. 
610,  Robinson  v.  United  States,  13  Wall.  863, 
20  L.  Bd.  653,  and  Ullard  v.  Kentucky  Dis- 
tilleries &  Warehouse  Co.,  134  Fed.  168,  67 
C.  C.  A.  74.  These  cases  recognize  the  mle 
which  we  have  stated,  but  hold  that  It  is 
inapplicable  to  the  particular  facts  before 
the  court  The  Bliven  Case  in  its  application 
of  this  principle  of  law  to  the  facts  before 
It  tends  to  support  the  instruction.  But,  as 
we  read  the  Robinson  and  the  Llllard  Cases, 
the  facts  are  so  different  that  they  are  not 
pertinent  to  the  issue.  In  the  Robinson  Case 
a  contractor  had  agreed  to  deliver  1,000,000 
bnshels  of  barley  to  the  government  between 
certain  dates,  but  tbe  contract  did  not  speci- 
fy the  manner  of  delivery.  After  making 
certain  deliveries  in  the  sack,  a  large  quanti- 
ty was  tendered  loose  In  wagons.  The  tender 
being  refused.  It  was  held  in  a  suit  by  the 
goTemment  that,  the  contract  being  silent 
•8  to  the  mode  of  delivery  and  there  being 
two  modes  essentially  different,  evidence  of 
the  customary  mode  of  delivery  was  admis- 
sible. In  the  Llllard  Case  it  was  held  that, 
where  a  distiller  had  contracted  to  deliver 
the  total  product  of  slop  at  a  "feeding  lot" 
supplied  by  him,  the  contract  not  expressing 
the  mode  of  delivery,  evidence  of  custom 
was  admissible  to  show  how  a  delivery  was 
to  be  made.  In  the  case  at  bar  It  se«nB  to 
ns  that  the  instruction  of  the  oonrt  permitted 
the  jury  to  find  a  contract  wholly  different 
from  that  made  by  the  pertlea.  The  acoept- 
106  P. -^ 


ance  of  the  order  was  nncondltionaL  The 
time  of  delivery  not  being  stated,  the  law 
would  require  a  delivery  within  a  reasonable 
ttme.  The  instruction  permitted  the  jury  to 
transform  an  unconditional  acceptance  into 
a  conditional  one,  which  made  the  delivery 
subject  to  the  exigencies  of  transportation 
and  subject  to  the  further  condition  that,  if 
the  goods  could  not  be  shipped  within  a  rea- 
sonable time,  the  contract  was  no  longer  ob- 
ligatory upon  either  party.  This  was  clear- 
ly repugnant  to  the  contract 

A  contract  definite  in  its  terms  cannot  be 
made  subject  to  a  custom  of  trade  that  if  it 
cannot  be  performed  in  a  reasonable  time,  it 
need  not  be  performed  at  all.  There  is  a 
principle  of  law  that.  In  contracts  where  the 
performance  depends  on  the  continued  exist- 
ence of  a  specified  person,  animal,  or  thing, 
a  condition  is  implied  that  the  ImpossibiUty 
of  performance  arising  from  the  death  ot  the 
person  or  animal  or  the  destruction  of  the 
thing  excuses  the  performance.  This  prin- 
ciple has  no  application  to  this  case.  The 
acceptance  required  a  delivery  within  a  rea- 
sonable time.  In  determining  what  was  a 
reasonable  time,  the  circumstances  of  the 
difficulty  or  impossibility  of  getting  cars  np 
to  April  2,  1007,  the  date  when  the  car  em- 
bargo was  removed,  should  be  considered. 
One  of  the  defenses  is  that  there  was  a  great 
shortage  of  cars  when  the  contract  was  made, 
and  that  the  appellant  had  knowledge  of  that 
fact  If  this  is  true,  it  would  be  a  circum- 
stance In  determining  what  a  reasonable 
time  would  be.  The  fact  that  the  contract 
called  for  shipment  through  the  mountains 
in  the  winter  season  would  be  another  dr- 
cnmstance  to  be  considered.  We  are  not 
dealing  with  a  contract  where  a  fixed  date  of 
shipment  or  delivery  was  agreed  upon.  The 
appellant,  however,  is  not  complaining  be- 
cause a  delivery  was  not  made  during  this 
period,  but  because  of  the  refusal  of  the  re- 
spondent to  deliver  within  a  reasonable  time 
after  transportation  of  lumber  and  shingles 
was  resumed.  The  question  of  whether  the 
washouts,  deep  mountain  snows,  and  slldea, 
preventing  transportation  for  a  given  period, 
were  the  acts  of  Ood,  need  not  be  considered, 
because,  as  we  have  stated,  the  appellant  Is 
not  complaining  on  account  of  a  failure  to 
deliver  while  these  conditions  obtained.  2 
Page  on  Contracts,  {|  1375,  1377;  Buffalo, 
eta,  Co.  V.  Imp.  Oo.,  166  N.  X.  247,  59  N.  H 
5,  61  L  R.  A.  851;  9  Cyc.  627;  Summers  v. 
Hlbbard,  etc.,  supra;  Jones  v.  Anderson,  82 
Ala.  302,  2  South.  911 ;  Fleishman  v.  Meyer, 
46  Or.  267,  80  Pac.  209;  Eugster  v.  West  35 
La.  Ann.  119,  48  Am.  Rep.  232. 

The  respondent  contends  that,  if  it  could 
not  ship  within  a  reasonable  time  owing  to 
lack  of  cars,  it  was  excused  from  shipping  at 
an,  and  dtes  Stewart  v.  Stone,  127  N.  T.  600, 
28  N.  B.  696, 14  L.  R.  A.  220,  and  Raisin  Fer- 
tUlser  Co.  v.  Barrow,  97  Ala.  694,  12  South. 
388.  In  the  Stewart  Case  a  manufacturer  of 
batter  and  cheese  agreed  with  owtain  in- 
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dlvldnala  fo  convert  tbelr  milk  Into  cheese 
And  butter,  sell  the  products,  and  divide  the 
proceeds  according  to  the  contract.  The  fac- 
tory was  destroyed  by  fire,  and  a  quantity  of 
mUk,  hutter,  and  cheese  was  lost.  The  court 
recognized  the  exception  that  we  have  notic- 
ed, and  held  that  the  destruction  of  the  fac- 
tory. If  It  occurred  without  negligence  on  the 
part  of  the  owner,  relieved  it  of  liability  for 
damages.  In  the  Raisin  Fertilizer  Company 
Case  the  engagement  to  deliver  was  condi- 
tional upon  "water  transportation"  permit- 
ting. Where  the  order  does  not  specify  the 
size  of  the  car,  the  damages  are  assessable  on 
the  basis  of  an  average  sized  car  used  In 
shipping  such  commodities.  Floyd  v.  Mann, 
14e  Mich.  356,  lOfi  N.  W.  670;  Bullock  v. 
Flnley  (O.  C.)  28  Fed.  514.  Under  the  dr- 
cumstances  of  the  case,  the  measure  of  dam- 
ages is  the  difference  between  the  contract 
price  and  the  value  of  the  commodities  at 
the  date  of  the  demand  and  refusal  to  per- 
form' the  contract  Summers  v.  Hlbbard,  su- 
pra; Roberts  v.  Benjamin,  124  U.  S.  64,  8 
Sup.  Ct.  393,  31  L.  Ed  334;  Brown  v.  Shar- 
key, 93  Iowa,  157,  61  N.  W.  304;  Traak  V. 
Hamburger,  7Q  N.  H.  453,  48  Atl.  1087 ;  Unit- 
ed Railways,  etc.,  Co.  v.  Wehr,  103  Md.  323, 
63  Atl.  475.  The  Instructions  requested  by 
the  appellant  state  the  law  of  the  case  ap- 
plicable to  the  Issue,  and  should  have  been 
giien  as  an  entirety.  The  length  of  this 
opinion  forbids  a  statement  of  the  substance 
of  the  instructions,  but  it  is  sufficient  to  say 
that  they  were  in  harmony  with  the  view  we 
have  taken  of  the  case. 

The  Judgment  will  be  reversed  with  direc- 
tions to  proceed  in  conformity  with  this  opin- 
ion. 

RUDKIN,  C.  J.,  and  FULLERTON  and 
MORRIS,  JJ.,  concur.  CHADWICK,  J.,  dis- 
sents. 

(2S  Okl.  404) 

SMITH  et  al.  v.  EAGI/B  MFO.  GO. 
(Supreme  Court  of  Oklahoma.     Jan.  11,  1910.) 

(Byllalut  ly  the  Court.) 
JuDOUENT  (i  256*)— Vebdict  to  Sustain. 

In  a  trial  by  jury  the  judgment  must  be 
supported  by  the  verdict,  and  a  judgment  which 
goes  beyond  the  verdict  is  erroneous. 

[Bid.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {{  446-454;   Dec.  Dig.  {  256.*] 

Error  from  Seminole  County  Court;  T. 
S.  Cobb,  Judge. 

Action  by  the  Eagle  Manufacturing  Com- 
pany against  J.  F.  Smith  and  others.  From 
the  Judgment,  defendants  bring  error.  Re- 
versed and  remanded. 

Crump,  Rogers  &  Harris  and  B.  B.  Blake- 
ney,  for  plaintiffs  In  error.  J.  A:  Baker,  for 
defendant  in  error. 

KANE,  C.  J.  The  petition  in  this  action 
was  in  two  paragraphs;    the  first  stating  a 


cause  of  action  on  account,  and  the  second 
was  In  form  an  action  In  conversion,  for  the 
recovery  of  the  value  of  the  same  merchan- 
dise itemized  in  the  account  sued  on.  The 
cause  In  the  court  below  was  entitled  Eagle 
Manufacturing  Company,  a  Corporation, 
PlainUff,  V.  J.  F.  Smith,  N.  B.  Smith,  and 
J.  W.  Smith,  Partners  under  the  Firm  Name 
and  Style  of  J.  F.  Smith  Hardware  Company, 
Defendants.  J.  F.  Smith  and  J.  W.  Smith 
answered  together;  their  answer  amounting 
to  a  general  denial.  N.  B.  Smith  answered 
separately,  alleging,  in  substance,  that  on  or 
about  the  11th  day  of  September,  1906,  he 
purchased  the  Implements  described  In  plain- 
tiff's petition ;  that  at  the  time  he  purchased 
said  implements  he  was  not  a  member  of,  and 
had  no  Interest  in,  the  J.  F.  Smith  Hard- 
ware Company ;  that  on  or  about  the  1st  day 
of  March,  1907,  he  settled  said  account  with 
plaintiff  and  paid  said  account  in  full;  that. 
In  payment  of  said  account,  he  executed  to 
said  plaintiff  his  promissory  note  and  se- 
cured the  same  with  collateral  notes,  and 
that,  by  reason  of  said  settlement,  be  is  not 
Indebted  to  said  plaintiff  for  the  goods, 
wares,  and  merchandise.  Then  follows  a 
prayer  to  the  court  to  require  said  plaintiff 
to  produce  said  note  given  in  payment  of 
said  account  and  the  collateral  notes  secur- 
ing the  same,  that  the  same  may  be  used  as 
evidence  at  the  trial  of  this. cause.  On  the 
Issues  thus  Joined  the  case  came  on  to  be 
heard  before  the  court  and  a  Jury,  which  re- 
sulted in  a  verdict,  omitting  the  caption.  In 
the  following  form:  "We,  the  Jury,  find  the 
Issues  In  favor  of  plaintiff.  Eagle  Manufac- 
turing Co.,  as  against  defendant  N.  B. 
Smith,  In  the  sum  of  $442.80,  with  Interest 
at  8  per  cent  per  annum  from  Oct.  1,  1907, 
and  as  against  the  defendants  J.  W.  Smith 
and  J.  F.  Smith,  in  the  sum  of  $K5.00,  with 
interest  at  six  per  cent  per  annum  from  Jan- 
uary 7,  1907."  Upon  this  verdict  the  court 
rendered  Judgment  as  follows:  "It  is  there- 
fore ordered,  adjudged,  and  decreed  by  the 
court  that  the  plaintiff.  Eagle  Manufacturing 
Company,  a  corporation,  do  have  and  recov- 
er of  and  from  the  defendant  N.  B.  Smith  the 
sum  of  11,083.95,  with  Interest  thereon  at  the 
rate  of  8  per  cent  per  annum  from  this  date 
until  paid, '  and  that  said  plaintiff  do  have 
and  recover  of  and  from  said  defendants  J. 
W.  Smith  and  J.  F.  Smith  the  sum  of  $567, 
with  interest  thereon  at  the  rate  of  6  per 
cent  per  annum  from  this  date  until  paid, 
and  It  is  further  ordered  by  the  court  that  a 
payment  of  any  part  of  this  Judgment  shall 
be  pro  tanto  a  payment  on  the  Judgment 
against  all  defendants,  and  that  the  said 
plaintiff  recover  of  said  defendants  air  costs 
herein  Incurred."  To  reverse  this  Judgment 
plaintiffs  in  error  commenced  this  proceed- 
ing in  error  in  this  court 

Counsel  for  plaintiffs  in  error  contend  that 
the  main  error  committed  by  the  trial  court 
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ms  dlar^Eardlng  the  loint  UabOKy  of  the 
partners ;   that,  as  the  plaiatlff  bronght  this 
action  to  recover  against   the  firm  of  co- 
partners, the  judgment  rendered  mnst  be  a 
Joint  Judgment  against  all  the  copartners. 
The  theory  of  the  court  below,  which  no 
doubt  determined  the  form  of  the  verdict, 
and  the  Judgment  rendered  thereon.  Is  dis- 
closed by  the  instructions.     Instruction  No. 
3  reads  as  follows:    "The  undisputed  evi- 
dence shows   that  defendant   N.   B.    Smith 
made  said  contract,  and  that  he  either  alone 
or  jointly  with  others  received  said  goods 
as  per  contract,  that  notes  were  subsequent- 
ly executed  to  plaintiff  by  said  N.  B.  Smith 
therefore,  which  are  now  held  by  plaintiff, 
and  that  plaintiff  has  neither  received  pay- 
ment for  said  goods  or  said  notes.    You  will 
therefore  render  a  verdict  against  the  said 
N.  B.  Smith  in  the  sum  of  $967.80,  but  in 
determining  the  liability  of  the  defendants 
J.  W.  and  J.  F.  Smith  you  will  observe  the 
instructions  herein  given  you."    This  instruc- 
tion assumes  the  defense  of  J.  B.  Smith  to 
have  been  established  as  far  at  least  as  giv- 
ing his  promissory  note  in  payment  of  the 
goods  Is  concerned.    It  la  only  upon  this  the- 
ory the  court  could  have  instructed  the  Jury 
to  render  a  verdict  against  N.  B.  Smith  In 
the  sum  of  $967.80,  as  that  was  the  total 
amount  involved  in  the  claim.    The  theory 
upon  which  Judgment  was  rendered  against 
J.   W.   and  J.   F.   Smith  Is  disclosed  by  in- 
struction No.  11  given  by  the  court.    It  reads 
as  follows:    "If  you  find  from  the  evidence 
that  the  $525  worth  of  goods  delivered  to 
defendants  -  at    Seminole    were   received   by 
said    copartnership    in    payment    of    N.    B. 
Smith's  Interest  therein  with  defendants  J. 
W.  and  X  F.  Smith  having  such  knowledge 
of  or  concerning  said  original  contract  as 
would   make  them   innocent  purchasers  as 
herein  defined,  yon  will  find  for  the  defend- 
ants J.  F.  and  J.  W.  Smith,  but,  if  you  be- 
lieve   from   the    evidence    that   when   said 
partnership  received  said  goods  they,  defend- 
ants J.  W.  and  J.  F.  Smith,  could  not  be 
deemed  Innocent  purctiasers  as  herein  de- 
fined,  you    will    find   for   the   plaintiff    as 
against  said  defendants  J.   W.   and  J.   F. 
Smith.    In  case  you  find  for  plaintiff  under 
this  phase  of  the  case,  your  verdict  will  be 
for  $525."     InstrucUon  No.  12  reads:    "On 
the  amount  of  your  verdict  against  N.  B. 
Sua  1th,  you  will  find  Interest  at  8  per  cent, 
per  annum  on  said  $967.80  from  October  1, 
1907.     In  case  you  find  against  defendants 
J.  W.  Smith  and  J.  F.  Smith,  you  will  allow 
Interest  on  the  amount  so  found  at  the  rate 
of  6  per  cent  per  annum  from  January  7, 
1907."    It  seems  to  ub  the  court  mlsappre- 
hended  the  proper  theory  of  the  case,  and 
that  the  jury  misapprehended,  the  instruc- 
tions of  the  court.    The  action  was  brought 
against  the  three  Smiths  as  general  partners, 
the  first  paragraph  of  the  petition  charging 
them  with  liability  on  an  acconnt  stated,  and 
the  second  for  conversion  of  the  same  mer- 


«>handlse  stated  In  the  acconnt  Section  S886, 
Wilson's  Oklahoma  Statutes,  provides  that 
"every  general  partner  is  liable  to  third  per- 
sons for  all  the  obligations  of  the  partner- 
ship, jointly  with  his  copartners."  The  de- 
fense of  N.  B.  Smith  was  that  he  was  indi- 
vidually liable  for  the  purchase  of  the  mer- 
chandise, and  that  he  gave  his  promissory 
note,  secured  by  collateral  notes,  in  payment 
thereof.  The  court  Instructed  the  Jury  that 
the  undisputed  evidence  showed  this  defense 
to  be  established,  and  that,  therefore,  a  ver- 
dict should  be  rendered  against  N.  B.  Smith 
in  thie  sum  of  $967.80,  which  was  the  full 
amount  sued  for.  If  N.  B.  Smith  was  in- 
dividually liable,  and  the  undisputed  evi- 
dence established  his  liability,  there  should 
have  been  an  end  to  the  case,  for  the  others 
could  not  have  been  liable  as  partners  or 
otherwise  on  the  same  account.  The  jury, 
however,  seemed  to  take  a  different  view  of 
the  case  from  the  court,  and  found  in  favor 
of  the  plaintiff  and  against  defendant  N.  B. 
Smith  in  the  sum  of  $442.80,  and  against  J. 
W.  Smith  and  J.  F.  Smith  in  the  sum  of 
$525.  The  court,  disregarding  the  verdict  of 
the  Jury,  so  far  as  it  related  to  N.  B.  Smith, 
entered  Judgment  against  him  in  the  sum  of 
$1,083.95  and  against  J.  W.  Smith  and  J.  F. 
Smith  In  the  sum  of  $567,  which,  with  In- 
terest added,  approximated  the  amount  found 
by  the  Jury  to  be  due  from  J.  W.  and  J.  F. 
Smith  to  the  plaintiff.  The  court  further 
added  that  "a  payment  of  any  part  of  this 
Judgment  shall  be  pro  tanto  a  payment  on 
the  Judgment  against  all  defendants."  This 
was  error  In  itself.  The  court  should  have 
ordered  judgment  entered  in  conformity  with 
the  verdict.  "A  judgment  must  be  support- 
ed by  the  verdict  or  findings  in  the  case,  and 
a  judgment  which  goes  beyond  the  verdict  Is 
.erroneous.  There  Is  no  principle  of  law  more 
firmly  established  than  that  the  judgment 
must  follow  and  conform  to  the  verdict  or 
findings."    11  Enc.  of  P.  &  P.  p.  904. 

Counsel  for  defendant  in  error  insists  that 
tms  sort  of  a  verdict  and  Judgment  were 
proper  under  the  rule  laid  down  in  Duncan 
V.  Capehart  40  Colo.  446,  90  Pac.  1033. 
Without  approving  or  disapproving  the  rule 
laid  down  in  the  Colorado  case,  we  are  of 
the  opinion  that  it  has  no  application  here. 
If  the  court  had  entered  judgment  against 
N.  B.  Smith  for  the  full  amount  of  the  claim, 
without  entering  judgment  against  the  oth- 
ers for  a  certain  part  of  it  the  case  would 
have  l>een  in  point  The  contention  of  plain- 
tiff was  that  the  defendants  were  jointly  lia- 
ble. There  was  evidence  reasonably  tending 
to  support  this  contention,  and  it  was  upon 
this  theory  the  case  should  tiave  t>een  tried 
and  submitted  to  the  jury. 

The  Judgment  of  the  court  below  moat 
therefore  be  reversed,  and  the  cause  remand- 
ed, with  instructions  to  grant  a  new  trial. 

DUNN,  WILLIAMS.  HATES,  and  TURN- 
ER,  JJn  concur. 
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(28  Okl.  778) 

SHIBHRT  T.  FIRST  NAT.  BANK  OF 

OEEBINB. 

(Supreme  Court  of  Oklahoma.     March  8,  I&IO. 

RehearinK  Denied  May  10,  1910.) 

(Byllabut  by  the  Court.) 

1.  Appeal   and   Ebbob   (|   327*)— Nbcessabt 
Pabties. 

All  persons  who  are  parties  to  the  proceed- 
ings in  the  trial  court,  and  whose  interest  will 
be  adyersely  affected  by  a  reversal  of  the  judg- 
ment, must  be  brought  into  the  appellate  pro- 
ceedings. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Ei-ror,  Cent.  Dig.  |  1814;   Dec.  Dig.  i  327.*] 

2.  Appeal  and  Ebbob  (|  336*)  — Dkfect  or 
Pabties. 

If  the  interests  of  those  who  are  brought 
Into  the  appellate  proceedings  as  parties  will  be 
injuriously  affected  by  a  reversal  or  modification 
of  the  judgment  complained  of  without  a  reopen- 
ing of  the  case  as  to  the  other  parties  as  to 
whose  interest  the  judgment  has  become  final, 
b^  the  failure  to  appeal,  the  appeal  will  be 
dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1870;  De&  Dig.  |  33&*] 

Blrror  from  District  Court,  Blaine  County. 

Action  by  the  First  National  Bank  of 
Okeene  against  J.  H.  Selbert  Judgment  for 
plaintiff,  and  defendant  brings  error.  Dis- 
missed. 

I.  ^.  Lookabaugh,  Dale,  Blerer  &  Heg- 
ler,  for  plaintiff  In  error.  H.  N.  Boardman 
and  Robberts  &  Curran,  for  defendant  In 
error. 


KANE,  J.  Tbis  action  was  commenced  In 
the  district  court  of  Blaine  county,  by  tbe 
defendant  In  error,  First  National  Bank  of 
Okeene,  as  plaintiff,  against  the  plaintiff  In 
error,  J.  H.  Selbert,  and  one  B.  H.  Horn,  as 
defendants,  to  recover  tbe  poasesalon  of 
about  3,500  bushels  of  wheat.  Tbe  plaintiff 
based  Its  right  of  possession  upon  a  chattel 
n&ortgage.  The  defendant  Selbert  answered, 
setting  up  a  claim  to  the  wheat  and  right 
of  possession  based  upon  a  chattel  mortgage 
later  In  date  than  that  of  tbe  plaintiff,  but 
he  claimed  tbat  the  first  mortgage  did  not 
cover  the  same  wheat,  and  that  therefore 
hts  right  to  possession  was  superior  to  that 
of  the  plaintiff.  The  evidence  showed  that 
Selbert  had  taken  possession  of  the  wheat, 
and  claimed  to  have  given  Horn  credit  on 
\l8  note  and  chattel  mortgage  for  Its  value. 
The  court  found  In  favor  of  the  plaintiff, 
finding  that  Horn  was  Indebted  to  It  In  some- 
thing like  $3,000,  secured  by  chattel  mort- 
gage, and  rendered  judgment  against  Horn 
and  Selbert  jointly  for  the  possession  of  the 
wheat  In  controversy,  and,  In  case  the  de- 
livery of  the  same  cannot  be  had,  that  then 
the  plaintiff  have  and  recover  of  and  from 
said  defendant  tbe  sum  of  $1,145.65,  the  val- 
ue of  tbe  wheat  as  found  by  the  court  From 
this  judgment  Selbert  attempted  to  appeal 
without  making  Horn  a  party.     The  case- 


made  was  not  served  upon  Horn,  and  ha 
made  no  appearance  in  this  court 

The  defendant  in  error  Insists  that  tbe  ap- 
peal should  be  dismissed,  for  the  reason  that 
Horn  Is  a  necessary  party  to  it,  and  was  not 
joined  therein  In  time  as  a  party  plaintiff  In 
error  or  defendant  In  error.  CRie  rules  for 
determining  this  question  seem  to  be  wdl 
settled  by  this  court  as  follows :  (1)  All  per- 
sons who  are  parties  to  the  proceedings  In 
the  trial  court  and  whose  Interest  will  be 
adversely  affected  by  a  reversal  of  the  Judg- 
ment, must  be  brought  into  the  appellate 
proceedings.  (2)  If  the  Interests  of  those 
who  are  brought  Into  the  appellate  proceed- 
ings'as  parties  will  be  Injuriously  affected 
by  a  reversal  or  modification  of  the  judg- 
ment complained  of  without  a  reopening  of 
tbe  case  as  to  the  other  parties  as  to  whose 
Interest  the  judgment  has  become  final  by 
the  failure  to  appeal,  the  appeal  will  be  dis- 
missed. Outcalt  V.  Collier,  8  OkL  473,  58 
Pac.  642;  Gillette  v.  Murphy,  7  OkL  01,  54 
Pac.  413 ;  Wedd  v.  Gates  et  al.,  15  Okl.  802, 
82  Pac.  808;  Stange  v.  Crlsmon,  98  Pac 
937 ;  Board  of  Commissioners  r.  Lemley,  101 
Pac.  109 ;  Continental  Gin  Co.  v.  Huff  (decid- 
ed at  this  term  of  court,  and  not  yet  offi- 
cially reported)  108  Pac.  368. 

Counsel  for  plaintiff  In  error  in  their  brief 
do  not  question  the  correctness  of  the  rules 
above  laid  down,  but  contend  that.  If  the 
plaintiff  in  error  obtains  a  reversal,  tbe  ef- 
fect thereof  will  be  to  sustain  plaintiff  in 
error  in  his  contention  that  the  property  for 
which  this  replevin  suit  was  brought  by  the 
plaintiff  was  rightfully  in  his  possession  un- 
der his  mortgage;  that  no  new  trial  will 
be  necessary,  but  the  court  must  find  that 
judgment  shall  be  rendered  in  favor  of  tbe 
plaintiff  in  error  on  tbe  pleadings,  and  there- 
fore Horn  wUl  not  be  affected  by  such  re- 
versal. There  Is  no  doubt  that  a  reversal  of 
the  case  in  this  court  will  annul  and  set 
aside  the  judgment  against  Horn  in  the  court 
below.  Under  such  circumstances  there  are 
several  ways  that  suggest  themselves  to  our 
minds  whereby  his  Interests  may  be  adverse- 
ly affected  by  such  reversal,  one  of  which 
will  be  sufficient  to  notice  here.  Section 
2752,  Wilson's  Rev.  &  Ann.  St  1908,  pro- 
vides: "The  detriment  caused  by  the  wrong- 
ful conversion  of  personal  property  is  pre- 
sumed to  be:  First,  the  value  of  the  prop- 
erty at  the  time  of  the  conversion,  wltb  the 
Interest  from  that  time;  or,  second,  where 
tbe  action  has  been  prosecuted  with  reason- 
able diligence,  the  highest  market  value  <^ 
the  property  at  any  time  between  the  con- 
version and  the  verdict,  without  interest,  at 
the  option  of  the  Injured  party;  and,  third, 
a  fair  compensation  for  the  time  and  money 
properly  expended  in  pursuit  of  the  proper^ 
ty."  Tbe  judgment  of  the  court  below,  as 
far  as  the  record  shows,  advantageously  dis- 
posed  of   $1,145.67   of   the   Indebtedness   of 
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Horn  to  the  bank.  It  mnst  be  presumed  that 
Horn  Is  satisfied  with  this  Judgment,  for  he 
has  made  no  attempt  to  appeal  therefrom. 
The  judgment  was  rendered  In  the  district 
court  on  the  18th  day  of  October,  1907. 
There  must  of  necessity  hare  been  many 
changes  in  the  value  of  the  wheat  in  con- 
troversy up  to  this  time,  and  many  other 
changes  may  take  place  before  a  verdict 
could  be  returned  if  the  case  should  be  re- 
versed. Under  the  section  of  the  statute 
above  quoted,  Horn's  Interest  would  be  af- 
fected by  every  change  in  the  value  of  the 
wbent,  and  upon  retrial  he  may  find  himself 
in  a  less  advantageous  position,  and  with  a 
largely  augmented  cost  bill  to  pay.  More- 
over, as  the  relief  prayed  by  the  plaintiff  in 
error,  if-  granted,  would  necessarily  bring 
about  the  reversal  of  the  judgment  against 
Horn,  with  which  be  is  satisfied,  he  ought  to 
have  bis  day  in  court  "The  rule  requiring 
parties  having  an  interest  that  may  be  ma- 
terially affected  by  the  judgment  to  be 
brought  before  the  appellate  tribunal  is  in 
no  sense  a  technical  one;  on  the  contrary, 
it  is  a  rale  of  great  Importance,  and  Is  re- 
quired in  order  to  secure  a  litigant  'his  -day 
in  court'  It  is,  wben  Justly  understood,  a 
salutary  rule,  and  one  required  by  tl\e  con- 
stitutional principle  that  the  rights*  of  a 
party  cannot  be  adjudicated  without  notice. 
The  right  of  a  party  to  notice  is,  indeed, 
fundamental,  for  without  notice  it  cannot  be 
truly  said  that  there  is  due  process  of  law." 
Elliott  on  Appellate  Procedure,  S  143. 

The  appeal  is  dismissed,  at  the  cost  of 
plaintiff  In  error. 

DUNN,   O.  J.,  and  WILLIAMS,  HAYES, 
and  TURNEIR,  JJ.,  concur. 


(24  ou.  ut) 

MUSKOGEE  CRYSTAL  ICE  CO.  t.  RILEY 
BROS. 

(Supreme  Court  of  Oklahoma.     Jan.  13,  1909. 
Rehearing  Denied  May  10,  1910.) 

(SyUahut  iv  the  Court.) 

1.  WABEHOnSBMBN  (|  21*)— "Obdinabt  Gabb." 

In  the  protection  and  care  of  property  in- 
trusted to  themj  it  is  the  duty  of  warehouse- 
men to  use  ordmary  care,  which  is  such  care 
and  diligence  as  ordinarily  prudent  persons  in 
that  busineaa  are  accustomed  to  exercise  to- 
wards such  property. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  I  48 ;  Dec.  Dig.  §  24.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5029;-6042;   vol.  8,  pp.  7739,  7740.] 

2.  warenousembn  (§  34*)— injubt  to  ooods 
—Questions  fob  jubt. 

Whether  the  defendant  used  ordinary  care 
in  the  case  at  bar  was  a  question  for  the  jury, 
and,  the  jury  havine  found  against  it  on  evi- 
dence reasonably  tending  to  support  such  a  find- 
ing, their  verdict  is  conclusive. 

[EA.  Note.— For  other  cases,  see  Warehoose- 
men,  Cent.  Dig.  |  84 ;    Dec.  Dig.  f  34.*] 


Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territo- 
ry;  William  R.  Lawrence,  Judge. 

Action  by  Riley  Bros,  against  the  Mus- 
kogee Crystal  Ice  Company.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

W.  F.  Schurmeyer  and  Maxey  &  Rnnyan, 
for  plaintiff  in  error.  Davis  &  White,  for 
defendants  In  error. 

KANE,  J.  This  was  an  action  brought  by 
the  defendants  In  error,  plaintiffs  below, 
against  the  plaintiff  in  error,  defendant  be- 
low, for  damages  claimed  to  have  been  sus- 
tained by  plaintiffs,  who  placed  certain 
meats  In  the  cold  storage  warehouse  of  the 
defendant  The  plaintiffs  for  cause  of  ac- 
tion alleged,  in  substance,  that  In  May,  1905, 
they  orally  contracted  with  the  defendant 
company  to  store  meat  in  one  of  the  rooms, 
in  its  cold  storage  plant  and  stated  the  con- 
tract to  be  as  follows:  "For  and  in  consider- 
ation of  the  sum  of  $20  to  be  paid  each  month 
by  plaintiffs  to  the  defendant,  the  said  de- 
fendant company  agreed  to  furnish  plaintiffs 
cold  storage  in  which  to  store  meat  to  be 
used  by  them  in  conducting  their  business 
as  above  stated.  Said  defendant  through  its 
oflBcers  or  agents  guaranteeing  that  any  meat 
placed  by  plaintiffs  In  the  cold  storage  so 
furnished  by  the  defendant  would  be  prop- 
erly cared  for  and  preserved."  Then  follows 
an  allegation  to  the  effect  that  the  plain- 
tiff placed  in  the  cold  storage  about  50  dress- 
ed beeves,  which  were  fresh  and  in  good 
condition;  that  owing  to  latent  defects  in 
said  cold  storage,  namely,  that  the  room 
was  lined  with  lumber  which  was  not  prop- 
erly seasoned  for  use  in  cold  storage,  and 
gave  off  a  pine  or  other  odor  which  was  ab- 
sorbed by  the  fresh  meat,  rendering  the 
same  valueless,  and  that  said  cold  storage 
was  not  properly  aired  and  cooled  before  the 
meat  was  placed  therein,  and  did  not  pre- 
serve the  meat  as  represented  and  guaran- 
teed by  the  defendant  company,  and  as  a 
consequence,  all  of  said  50  beeves  placed  in 
said  cold  storage  became  tainted,  spoiled, 
and  unfit  for  use.  The  defendant  answered, 
first  by  denying  specifically  every  allega- 
tion in  the  complaint;  and  further  alleged, 
in  substance:  That  during  the  spring  of- 
1905  it  erected  a  cold  storage  plant  in  the 
city  of  Muskogee,  Okl.;  that  before  the  same 
was  completed  a  man  by  the  name  of  Mor- 
row, who  was  then  running  a  meat  market 
in  the  city  of  Muskogee,  known  as  the  "East 
Side  Meat  Market"  applied  to  it  the  de- 
fendant, for  space  in  which  to  store  meat  to 
be  used  In  his  meat  market  The  defendant 
rented  to  him  one-half  of  one  of  the  rooms 
in  said  cold  storage  plant  for  the  sum  of  $20 
per  month.  That  the  only  thing  that  It 
agreed  to  furnish  was  the  one-half  of  said 
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room,  and  keep  the  temperature  proper  for 
the  preserration  of  the  meat  stored  therein. 
Xhat  It  (the  defendant)  had  nothing  what- 
ever to  do  with  the  Btorlng  of  the  meat  In 
Bald  room,  and  had  nothing  to  do  with  tak- 
ing It  out.  That  it  did  not  guarantee  any- 
thing but  to  keep  the  room  at  the  proper 
temperature;  that,  after  renting  same  to  said 
Morrow,  the  plalntlfls  herein,  Riley  Broth- 
ers, bought  out  the  business  of  the  said  Mor- 
row, and  succeeded  to  the  rights  of  the  said 
Morrow  under  his  said  contract  to  use  said 
space  in  said  cold  storage  plant,  and  did 
use  the  same  for  some  time  thereafter.  That 
defendant  at  no  time  made  any  representa- 
tions, promises,  or  contract  with  the  plaln- 
tlfTs,  other  than  the  one  made  with  the  said 
Morrow,  and  that  it  has  fully  carried  out  its 
contract  in  every  respect,  and  that  if  pla'in- 
tlfTs  suffered  any  damage  it  was  on  account 
of  their  own  fault  and  negligence,  and  not 
on  account  of  any  dereliction  on  the  part  of 
the  defendant  Upon  the  Issues  thus  form- 
ed, the  parties  went  to  trial  on  the  13th  day 
of  April,  1907,  before  the  court  and  a  Jury, 
which  trial  resulted  in  a  verdict  for  the 
plaintiffs  in  the  sum  of  $350. 

The  verdict  being  for  the  plaintiffs,  where 
there  is  any  particular  difference  between 
the  parties  as  to  the  facts,  they  must  be  re- 
solved against  the  defendant  The  evidence 
shows  that  the  meat  was  placed  in  cold  stor- 
age by  the  plaintiffs,  and  that  it  was  spoil- 
ed by  becoming  Impregnated  with  a  strong 
taste  of  pine  or  some  other  pungent  wood 
while  thus  stored.  There  was  no  contention 
that  ttie  temperature  was  not  kept  at  the 
proper  degree  of  coldness  to  preserve  the' 
meat,  and  the  defendant  contends  that  was 
all  the  duty  It  owed  the  plaintiffs.  It  seems 
to  be  the  general  rule  that  although  a  ware- 
houseman is  under  no  obligation  to  make  his 
building  secure  from  all  possible  contingen- 
cies, yet  it  must  be  reasonably  and  ordi- 
narily safe  against  common,  ordinary  occur- 
rences, and  be  is  liable  where  Injury  results 
from  a  lack  of  reasonable  skill  and  diligence 
in  its  construction.  Cowles  et  al.  v.  Pointer, 
26  Miss.  253;  Neal  &  Co.  v.  Wilmington,  etc., 
B.  Co.,  53  N.  C.  482;  Godley  v.  Hagerty,  20 
Pa.  887,  69  Am.  Dec.  731;  Walden  et  al.  v. 
Finch  et  al.,  70  Pa.  400;  Wilson  et  aL  v. 
Kelly,  62  HI.  App.  124 

In  the  protection  and  care  of  property  ta- 
tnuted  to  them,  it  is  the  duty  of  warehouse- 
men to  use  ordinary  care,  which  is  such  care 
and  diligence  as  ordinarily  prudent  persons 
in  that  business  are  accustomed  to  exercise 
towards  such  property.  Whether  the  de- 
fendant used  ordinary  care  In  the  case  at 
bar  was  a  question  for  the  Jury,  and,  the 
jury  having  found  against  it  on  evidence  rea- 
sonably tending  to  support  such  a  finding, 
their  verdict  is  conclusive.  There  was  also 
conflicting  evidence  on  the  question  as  to 
wliat  the  contract  really  was;   the  plaintiff 


testifying  tliat  be  placed  the  meat  tn  the 
cold  storage  tn  good  order,  and  that  the 
warehouseman  was  to  take  care  of  it  The 
defendant  and  others  testified  that  the  meat 
was  stored  under  a  contract  to  the  ^eet 
that  it  would  keep  the  cold  storage  at  the 
proper  temperature.  On  this  proposition 
the  Jury  found  in  favor  of  the  plaintiffs, 
and,  there  being  evidence  reasonably  tend- 
ing to  support  the  finding,  it  must  be  held 
to  be  conclusive.  The  case  at  bar  is  In 
a  good  many  respects  similar  to  the  case 
of  Leidy  v.  Quaker  City  Cold  Storage  & 
Warehouse  Company,  laO  Pa.  323,  36  Aa 
85il.  In  that  case  Mr.  Justice  Green,  who 
delivered  the  opinion  of  the  court  says:  "In 
an  action  against  the  owner  of  a  cold  stor- 
age warehouse  to  recover  damages  for  the 
loss  of  chickens  and  squabs  Injured  by  mould 
and  decay,  It  Is  not  necessary  to  prove  some 
specific  act  of  negligence  which  produced 
the  Injury;  but  the  case  Is  for  the  Jury, 
where  the  evidence  for  the  plaintiff  tends 
to  show  that  the  chickens  and  squabs  were 
In  good  condition  when  they  were  placed  in 
the  warehouse,  that  they  were  mouldy  and 
rotten  when  taken  therefrom,  that  the  room 
where  they  were  kept  was  damp  and  would 
cause  xot,  notwithstanding  the  fact  that  the 
chickens  and  squabs  had  been  previously 
stored  In  another  warehouse  for  a  year,  and 
the  evidence  offered  by  the  defendant  tends 
to  show  that  the  temperature  of  its  ware- 
house was  never  above  22  degrees,  that  its 
machinery  was  the  best  of  its  kind,  and  nev- 
er out  of  order,  and  that  plalntUTs  goods 
were  treated  the  same  as  all  others  of  a  slm- 
Uar  kind." 

We  believe  the  above  case  is  decisive  of 
tlie  point  raised  by  plaintiff  In  error  in  tlie 
case  at  bar. 

The  Judgment  of  the  coiirt  below  Is  affirm- 
ed.   AH  the  Justices  concur. 


(n  Not.  mt 
Vt  parts  PROSOLD.    (No.  1,877.) 
(Supreme  Court  of  Nevada.     April  30,  1910.) 

1.  Statutbs  (I  184*)— CoNSTBUonoR— Inten- 
tion OF  Lboiblatttbx  —  OiviNQ  Emm 
Thsbeto. 

If  the  will  of  the  Legislature  Is  apiMrent, 
the  court  should  give  such  construction  to  the 
language  of  a  statute  as  will  give  it  force,  and 
not  nullify  its  manifest  purpose. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent  Dig.  U  262,  266,  268;   Dec.  Dig.  {  184.*] 

2.  Abson  ((  46*)— BmtmifO  Insttbed  Prop- 

KBTT— FUNISHUBNT. 

Comp.  Laws,  {  4711,  designates  certain 
acts  as  conBtituting  arson  in  the  second  degree, 
and  prescribes  the  punishment  therefor,  and 
section  4712  provides  that  one  willfully  burning 
insured  property  to  injure  or  defraud  "shall  be 
adjudged  guilty  of  arson  in  the  second  degree 
and  punished  accordingly."  Beld,  that  the 
words  quoted  refer  to  ana  are  intended  to  supply 
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the  same  pnaishment  piorided  for  that  offense 
in  the  preceding  section. 

[EJd.  Note.— S\>r  other  cases,  see  Arson,  Dec. 
Dig.  !  46.*] 

3.  Statdtks  (I  206*)  —  OoHSTBucTiON— Stat- 
ute AS  A  Whole. 

It  is  elementary  that  effect  must  be  given, 
if  possible,  to  every  word,  clause,  and  sentence 
of  a  statute  bpr  construing  it  so  as  to  make  all 
parts  harmomEe  with  each  other,  and  render 
them  consistent  with  its  general  scope  and  ol>- 
ject. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  {  283;  Dec  Dig.  {  m.*] 

4.  Statutes  (1208*) — Cowstbuotion— Statute 
as  a  whoi.e. 

All  parts  of  the  same  act  must  be  con- 
sidered together,  and  if  one  part,  standing  alone, 
is  obscure,  its  meaning  may  be  disclosed  by 
another,  and  consideration  of '  the  entire  act 
may  expand  or  restrict  the  terms  of  a  particular 
clause. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  88  282,  285;   Dec.  Dig.  |  208.*] 

5.  Stathtm  (8  183*)— CoHSTBucnoN— Inten- 
tion OF  Leoislatubk. 

In  construing  all  statutes,  the  object  is  to 
ascertain  the  legislative  intent,  and  words  must 
not  be  narrowed  to  exclude  what  it  was  intend- 
ed to  embrace,  but  the  intent  must  be  gathered 
from  the  words,  and  they  must  be  such  as  to 
leave  no  room  for  reasonable  doubt  on  the  sub- 
ject, and  it  must  not  be  defeated  by  a  forced 
and  overstrict  construction. 

[Ei,  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8  261 ;  Dec  Dig.  {  183.*] 

6.  Statutes  (8  181*)— Constbuction— Intent 
or  Leqislatubb. 

The  rule  as  to  the  construction  of  statutes 
to  ascertain  the  legislative  intent  does  not  ex- 
clude application  of  common  sense  to  avoid  al>- 
surdity. 

[Ejd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  88  259,  203;   Dec  Dig.  8  181.*] 

7.  Statutes  (8  241*)— Constbuction— Penai 
Statutes. 

The  rule  of  strict  construction  of  penal 
statutes  is  not  violated  by  permitting  words  to 
have  their  full  meaning,  -or  the  more  extended 
of  two  meanings,  as  the  wider  popular  instead 
of  the  narrow  technical  one;  but  the  words 
should  be  taken  in  such  sense  as  will  best  mani- 
fest the  legislative  intent 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  88  322,  323 ;   Dec  Dig.  8  241.*] 

In  the  matter  of  the  applicatioii  of  John 
Prosole  for  a  writ  of  habeas  corpus  to  obtain 
release  from  Imprisomment.    Petition  denied. 

James  T.  Boyd,  A.  N.  Salisbury,  and  G,  W. 
Stiutter-Cottrell,  for  petitioner.  R.  O.  Stod- 
dard, Atty.  Gen.,  and  L.  B.  Fowler,  Deputy 
Atty.  Gen.,  for  the  State. 

TALBOT,  J.  Petitioner  was  Indicted  by 
the  grand  Jury  of  Washoe  county  for  the 
crime  of  arson  In  the  second  degree,  and 
charged  with  malldously  and  feloniously  set- 
ting fire  to  and  burning  certain  goods,  wares, 
and  merchandise  situated  In  a  building  In 
Reno  which  were  Insured  with  the  Globe  & 
Rutgers  Fire  Insurance  Company  of  the  "city 
of  New  York  In  the  sum  of  S3,000  against  loss 
by  Are,  with  Intent  to  defraud  that  company. 
Trial  was  had,  and  the  Jury  brought  In  a 


verdict  finding  h>tn  guilty  as  charged  In  the 
indictment,  and  the  court  rendered  judgment 
finding  him  guilty  of  the  crime  of  arson  In 
the  second  degree,  and  ordering  that  he  be 
punished  therefor  by  Imprisonment  for  a 
term  of  four  years  In  the  State  Prison,  to 
which  place  he  was  committed,  and  where  he 
now  languishes. 

The  Indictment,  trial,  and  conviction  wer» 
under  section  4712  of  the  Compiled  Laws,  be- 
ing section  58  of  the  act  relating  to  crimes 
and  punishments:  "Every  person  who  shall 
willfully  bum,  or  cause  to  be  burned,  any 
building,  or  any  goods,  wares,  merchandise,  or 
other  chattel,  which  aball  be  at  any  time  tn- 
smred  against  loss  or  damage  by  fire,  with  In- 
tent to  Injure  or  defraud  such  Insurer,  wheth- 
er the  same  be  the  property  of  such  person, 
or  of  any  other,  shall,  upon  conviction,  be 
adjudged  guilty  of  arson  In  the  second  de- 
gree, and  pnnlshed  accordingly."  It  Is  alleg- 
ed that  he  is  unlawfully  restrained  of  his 
liberty  because  the  district  court  "acted  whol- 
ly without  Jurisdiction  In  passing  Judgment 
upon  this  petitioner  and  in  sentencing  and 
ordering  this  petltteoer  to  be  confined  In  the 
Nevada  State  Prison,  as  aforesaid,  tor  the 
reason  that  said  section  4712  provides  no 
punishment  for  the  crime  charged  in  the  said 
Indictment  against  this  petitioner  and  for  the 
charge  upon  which  this  petitioner  was  tried 
and  convicted  as  aforesaid,  and  for  the  rea- 
son that  the  laws  of  the  state  of  Nevada  pro- 
vide no  punishment  tar  the  offense  charged 
In  the  said  Indictment  against  this  petitioner, 
and  for  which  petitioner  was  tried  and  con- 
victed and  soitenced." 

Has  the  Legislature  designated  any  pun- 
ishment for  the  crime  for  which  be  was  In- 
dicted and  convicted?  Section  4710  of  the 
Compiled  Laws  provides  that  every  person 
who  shall  willfully  and  maliciously  bum,  In 
the  nighttime,  any  dwelling  house  In  which 
there  shall  be  some  human  ibelng,  shall  be 
deemed  guilty  of  arson  In  the  first  degreb, 
and  shall  be  punished  by  Imprisonment  for 
not  less  than  two  years,  and  which  may' ex- 
tend to  life.  Section  4711,  which  directly  pre- 
cedes the  one  assailed  by  petitioner,  provides 
that  every  person  who  shall  willfully  and 
maliciously  bum  any  dwelling  bouse,  or 
cause  to  be  burned  any  kitchen,  office,  shop, 
bam,  stable,  storehouse,  warehouse,  or  other 
building,  or  stacks  or  stocks  of  grain,  hay, 
oordwood,  lumber,  or  other  designated  prop- 
erty of  the  value  of  $50  or  more,  "shall  be 
deemed  guilty  of  arson  in  the  second  degree, 
and  upon  conviction  thereof  shall  be  punish- 
ed by  Imprisonment  In  the  State  Prison  for 
a  term  not  less  than  one  year  nor  more  than 
ten  years;  and  should  the  life  or  lives  of  any 
person  or  persons  be  lost  in  consequence  of 
such  burning,  as  mentioned  In  this  and  the 
preceding  section,  such  offender  shall  be 
deemed  guilty  of  murder,  and  shall  be  in- 
dicted and  punished  accordingly."    If  the  will 
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of  the  LeglBlatare  la  apparent.  It  Is  the  duty 
of  the  court  to  give  effect  to  its  Intention, 
and  snch  con8tructi<m  should  be  placed  upon 
the  language  of  the  statute  as  will  gire  It 
force  and  not  nullify  the  manifest  purpose  of 
that  section,  which  should  be  construed  In 
connection  with  the  preceding  one.  We  are 
unable  to  conclude  otherwise  than  that  by 
designating  in  section  4711  tliat  certain  acts 
shall  constitute  arson  in  the  second  degree, 
and  that  persons  convicted  thereof  shall  be 
punished  by  incarceration  in  the  State  Pris- 
on for  a  term  not  less  than  one  nor  more 
than  ten  years,  it  was,  by  the  provision  In 
Che  following  section  that  "every  person  who 
shall  willfully  bum  any  building,  any  goods, 
wares  or  merdiandise,  which  shall  be  at  the 
time  insured  against  loss  or  damage  by  fire, 
with  intent  tx>  injure  or  defraud  such  in- 
surer, whether  the  same  be  the  property  of 
such  person  or  any  other,  shall,  upon  con- 
viction, be  adjudged  guilty  of  arson  in  the 
second  degree  and  punished  accordingly,"  the 
intention  of  the  Legislature  to  make  persons 
committing  the  acts  last  designated  guilty  of 
arson  in  the  second  degree,  the  same  as  U 
these  acts  had  been  specified  in  the  previous 
section  among  those  constituting  that  crime 
as  there  designated,  and  that  the  words  "shall 
be  adjudged  guilty  of  arson  In  the  second 
degree  and  punished  accordingly"  refer  to, 
and  are  intended  to  supply,  the  same  punish- 
ment which  is  provided  for  that  offense  in 
the  preceding  section,  as  clearly  and  fully  as 
If  the  last  section  had  repeated  the  language 
of  the  former  one,  providing  that  offenders 
upon  conviction  "shall  be  punished  by  im- 
prisonment in  the  State  Prisma  for  a  term  not 
less  than  one  nor  more  than  ten  years."  Any 
other  construction  would  nullify  section  4712 
entirely  and  set  aside  the  evident  intention  of 
the  Legislature  contrary  t»  the  ordinary  rules 
tot  construing  statutes. 

The  language  assailed  and  the  provlsicm 
for  punishment  for  the  crime  of  arson  In  the 
second  degree  are  the  same  in  sections  4711 
and  4712  of  our  Compiled  Laws  as  In  the 
California  statute  of  1856  (Oal.  St  18S6,  p. 
182;  Woods'  Digest  1856-1880,  836).  In  Peo- 
ple V.  Hughes,  29  Cal.  257,  an  indictment  and 
conviction  for  arson  tn  the  second  degree  for 
burning  an  Insured  building  with  Intent  to 
defraud  the  Hartford  Insurance  Company 
was  sustained  under  the  section  of  the  stat- 
ute corresponding  to  the  one  under  which 
I>etltioner  was  convicted.  It  was  sought  to 
reverse  the  Judgment  of  the  trial  court  there 
on  other  grounds. 

In  Davis  v.  State,  61  Neb.  818,  70  N.  W. 
990,  It  was  said:  "A  criminal  statute  la  not 
void  fior  uncertainty  which  prescribes  as  a 
punishment  for  the  doing  of  a  certain  act  the 
same  punishment  that  is  prescribed  for  doing 
anothw  named  act,  when  the  same  Criminal 
Code  defines  the  latter  act  and  prescribes  its 
punishment"  As  quoted  by  the  Supreme 
Court  of  Alabama  from  Marshall,  O.  J.,  in 
IT.  &  V.  WUtberger,  5  Wheat  76  (5  I*  Bd. 


37):  "It  is  the  Legislature,  sot  the  court, 
which  is  to  define  a  crime  and  ordain  its  pun- 
ishment Though  penal  laws  are  to  be  ooo- 
strued  strictly,  they  are  not  to  be  construed 
so  strictly  as  to  defeat  the  obvious  intention 
of  the  Legislature;  nor  is  the  maxim  to  he 
so  applied  as  to  exclude  from  the  operation  of 
the  statute  cases  which  the  words  in  their 
ordinary  acceptation,  or  in  that  sense  hi 
which  the  Legislature  obviously  used  them, 
would  comprehend."  In  Huffman  y.  State, 
29  'Ala.  44,  the  court  said:  "While  we  dis- 
claim the  right  to  extend  a  criminal  statute 
to  causes  out  of  the  letter,  yet  we  bold  it 
to  be  our  duty  to  apply  it  to  every  case  clear- 
ly within  the  cause  or  mischief  of  making  it, 
when  its  words  are  broad  enough  to  emtwace 
snch  case."  Walton  v.  State,  62  Ala.  199. 
The  same  language  was  quoted  and  adopted 
In  Holland  v.  State,  34  Ga.  457;  and  it  was 
further  stated  that  the  Intention  of  the  Ij^- 
islature  Is  to  be  collected  from  the  words  It 
employs,  and  that  the  construction  contend- 
ed for  would  render  nugatory  clauses  embrac- 
ed in  the  Penal  Code.  In  U.  S.  t.  Athens  Ar- 
mory, 35  Ga.  351,  Fed.  Oas.  No.  14,473,  It 
was  said:  "But,  notwithstanding  the  rule 
that  in  statutes  of  this  kind  the  intention  is 
to  be  attained  by  strict  interpretation,  it  is 
nevertheless  the  duty  of  the  Judge  to  give  full 
expression  to  the  legislative  will,  •  •  • 
'to  ascertain  which  will,'  says  Bishop  (1  Crlm 
Law,  8  231),  is  the  great  end  of  all  inter- 
pretation.' United  States  t.  BJighty-Four 
Boxes  of  Sugar,  7  Pet  453  [8  I*  Ed.  748]; 
The  Schooner  Enterprise,  1  Paine,  32  (Fed. 
Cas.  No.  4,499];  United  States  T.  Wiggles- 
worth,  2  Story,  369  [Fed.  Cas.  No.  16,690); 
Taylor  v.  United  States,  3  How.  197  [11  L. 
Ed.  559];  Attorney  General  r.  Badloff.  10 
Exch.  84 ;  per  Gould,  J.,  In  Hyers  v.  State, 
1  Conn.  502."  The  following  Is  a  paragraph 
from  Meadowcroft  v.  People,  163  111.  70,  45 
N.  E.  306  (35  L.  R.  A.  176,  54  Am.  St  Rep. 
447):  "It  is  urged  that  the  statute  is  penal, 
and  must  therefore  be  strictly  construed. 
But  the  rule  of  strict  construction  does  not 
prevent  our  calling  in  the  aid  of  other  rules 
and  giving  to  each  its  appropriate  scope; 
the  ascertainment  of  the  legislative  will  tie- 
ing  the  primary  consideration  after  all.  Bish- 
op on  Stat  Crimes,  {  200.  A  strict  construc- 
tion Is  not  violated  by  giving  the  words  of  a 
statute  a  reasonable  meaning,  according  to  the 
sense  in  which  they  were  intended,  and  dis- 
regarding captious  objections,  and  even  the 
demands  of  an  exact  grammatical  propriety. 
Id.  i  212.  And  a  statute  which  is  made  for 
the  good  of  the  public  ought  although  it 
be  penal,  to  receive  an  equitable  construc- 
tion. 6  Bacon's  Abr.  391;  People  v.  Bar- 
tow, 6  Cow.  [N.  T.]  290." 

The  rule  for  the  interpretation  of  criminal 
statutes  has  also  been  well  defined  in  the 
following  cases:  "It  is  an  elementary  rule  of 
construction  that  effect  must  be  glwa,  if  pos- 
sible, to  every  word,  clause,  and  sentence  of 
a  statute.    In  other  words,  a  statute  must  re- 
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orive  Bach  constmctltm  aa  will  aiake  all  Its 
parts  harmonious  with  each  other,  and  ren- 
der them  consistent  with  Its  general  scope 
and  object.  Follmer  t.  Nnckolls  County,  6 
Neb.  204;  State  t.  Babcock,  21  Neb.  599  [33 
N.  W.  247].  If  we  apply  the  loregolpg  rule 
In  the  Interpretation  of  the  law  under  con- 
sideration, it  is  not  a  difficult  task  to  ascer- 
tain the  Legislature's  Intent."  State  t.  Bart- 
ley,  39  Neb.  358,  58  N.  W.  174,  23  L.  E.  A. 
67.  "Another  rule  controlling  the  Interpre- 
tation of  statutes  Is  that  all  the  parts  of  the 
same  act  must  be  considered  together,  and  If 
one  part,  standing  by  Itself,  Is  obscure,  Its 
meaning  may  be  disclosed  by  another  part  of 
the  same  statute.  The  consideration  of  the 
entire  act  may  expand  or  restrict  the  terms 
of  some  particular  clause."  State  v.  Myers, 
146  Ind.  38,  44  N.  B.  802.  "The  object  In 
construing  penal,  as  well  as  other  statutes. 
Is  to  ascertain  the  legislative  Intent.  That 
constitutes  the  law.  If  the  language  be  clear. 
It  Is  conclusive.  There  can  be  no  construc- 
tion where  there  Is  nothing  to  construe.  The 
words  must  not  be  narrowed  to  the  exclu- 
sion of  what  the  Legislature  intended  to  em- 
brace; but  that  bitentlon  must  be  gathered 
from  the  words,  and  they  must  be  such  as  to 
leave  no  room  for  a  reasonable  doubt  upon 
the  subject  It  must  not  be  defeated  by  a 
forced  and' overstrlct  construction.  The  rule 
does  not  exclude  the  application  of  common 
sense  to  the  terms  made  use  of  in  the  act  in 
order  to  avoid  an  absurdity,  which  the  Leg- 
islature ought  not  to  'be  presumed  to  have  in- 
tended. •  •  *  The  proper  course  In  all 
cases  Is  to  adopt  that  sense  of  the  words 
which  best  harmonizes  with  the  context,  and 
promotes  in  the  fullest  manner  the  policy 
and  objects  of  the  Legislature.  The  rule  of 
strict  constructloil  Is  not  violated  by  permit- 
ting the  words  of  the  statute  to  have  their  full 
meaning,  or  the  more  extended  of  two  mean- 
ings, as  the  wider  popular  Instead  of  the  nar- 
row technical  one;  but  the  words  should  be 
taken  In  such  a  sense,  bent  neither  one  way 
nor  the  other,  as  will  best  manifest  the  legis- 
lative Intent"  U.  S.  v.  Hartwell,  6  Wall.  396, 
18  L.  Ed.  830. 

The  petition  for  the  applicant's  release  Is 
denied. 

NORCROSa,   O.   X,   and   SWEBNBT,   J., 
concur. 

(56  Or.  492) 

CATLIN  et  al.  r.  JONE&t 

(Supreme  Court  of  Oregon.    May  10,  1910.) 

1.  Appeal  and  Bbbob  (5  396*)— Tbansfkb  of 
Cause— Sebvice  of  Notice  of  Appeal. 

B.  &  O.  Comp.  {  549,  subd.  1,  provides  that 
s  party  to  a  judgment  desirine  to  appeal  may 
give  notice,  when  the  decision  is  rendered,  that 
be  appeals,  and  the  notice  shall  thereupon  be 
entered  in  the  Journal,  or.  If  the  appeal  is  not 
then  taken,  the  party  may  serve  notice  on  the 
adverse  party  or  his  attorney,  and  file  the  orig- 


inal, with  proof  of  service  indorsed  thereon, 
with  the  clerk  of  the  court  in  which  the  Jndg* 
ment  is  entered.  Held,  that  it  is  the  service 
within  the  time  limited  therefor  of  an  adequate 
notice  of  appeal  on  the  proper  parties  that  gives 
the  higher  court  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  2009,  2102,  21^;  Dec. 
Dig.  §  396.*] 

2.  Apfeai.  and  Bbbob  (|  427*)- Tbansfeb  of 
Cause — Sebvice  of  Notice  of  Appeai/— Ev- 
idence. 

The  only  evidence  of  the  service  of  a  notice 
of  appeal  is  the  record  entry  of  the  oral  infor- 
mation in  open  court,  or  the  indorsement  on  the 
written  notice,  though  the  trial  court  may,  by 
nunc  pro  tunc  order,  correct  the  omission  by  its 
cleric  to  record  an  oral  notice  of  appeal,  and  the 
return  of  the  o£Scer  appearing  on  a  notice  of  ap- 
peal, filed  with  the  clerk  of  the  lower  court 
can  be  amended  so  as  to  make  the  brief  state- 
ment of  his  doings  under  the  proceas  correspond 
with  the  facts. 

[EA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2165;   Dec.  Dig.  {  427.*] 

3.  Apfeai.  and  Bbbob  ({  427*)— Tbansfeb  of 
Cause— Service  of  Notice  of  Appeal— In- 

DOBSEMENT  SHOWING  TlUE  AND  MANNEB  OF 

Sebvice— NECESsmr. 

Under  B.  &  C.  Comp.  {  549,  subd.  4,  provid- 
ing that  when  a  x>arty  in  good  faith  gives  due 
notice  of  appeal,  and  thereafter  fails  through 
mistake  to  do  any  other  act  necessary  to  perfect 
the  appeal,  the  appellate  court  may  permit  an 
amendment  or  the  performance  of  the  act  omit- 
ted, the  giving  of  proper  notice  by  a  party  is 
made  a  condition  precedent  to  the  court's  exer- 
cise of  i>ower  to  permit  a  corrective  addition, 
and  an  indorsement  on  the  notice  of  appeal, 
when  it  is  filed,  showing  the  time  and  manoer 
of  service,  being  an  essential  statutory  require- 
ment the  notice  is  insufficient  without  such  in- 
dorsement, and  cannot  be  corrected ;  the  defect 
lieing  jurisdictional. 

[E2d.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Cent  Dig.  {  2165;   Dea  Dig.  {  427.*] 

4.  coubtb  (j  24*)— jubisdiction  of  subject- 
Matti»— Consent  of  Pabtieb. 

Though  jurisdiction  of  the  person  may  be 
conferred  upon  a  court  by  consent  that  of  the 
subject-matter  cannot  be. 

[E^.  Note.— 'For  other  cases,  see  Courts,  Cent 
Dig.  {{  76-78;   Dec.  Dig.  {  24.*] 

Appeal  from  Circuit  Court,  Marlon  Cotm- 
ty;  J.  W.  Hamilton,  Judge. 

Action  by  Russell  Catlin  and  another 
against  S.  W.  Jones.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  On  motion  to 
dismiss.     Motion  allowed. 

See,  also,  52  Or.  337,  97  Pac.  B46. 

The  defendant  has  undertaken  to  appeal 
from  a  Judgment  rendered  by  the  circuit 
court  for  Marlon  county.  He  caused  to  be 
served  upon  and  left  with  plaintiffs*  attor- 
neys the  original  notice  of  appeal,  with 
proof  of  service  thereon,  and  filed  with  the 
clerk  of  the  lower  court  a  copy  thereof,  with- 
out any  such  indorsement  An  undertaking 
on  appeal  was  served  and  filed,  and  the  tran- 
script sent  up.  The  plaintiffs  have  moved 
to  dismiss  the  appeal  on  the  ground  that  the 
notice  is  insufficient  Application  has  also 
been  made  by  them  for  an  order  extending 
the  time  15  days  In  which  to  file  a  brief,  in 
case  this  motion  is  denied,  which  request  has 
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been  acceded  to  in  writing  by  defendant's 
counsel. 

Geo.  G.  Bingham  and  W.  H.  Holmes,  for 
appellant  John  A.  Carson  and  Tbomas 
Brown,  for  respondents. 

PER  CURIAM.  A  party  to  a  Judgment 
desiring  to  appeal  therefrom,  may  glre  no- 
tice In  open  court  or  before  the  Judge,  at 
the  time  the  decision  Is  rendered,  that  he 
appeals  from  the  Judgment  to  the  court  to 
which  the  appeal  Is  sought  to  be  taken,  and 
the  notice  shall  thereupon,  by  order  of  the 
court  or  Judge,  be  entered  in  the  Journal. 
If  the  appeal  is  not  taken  at  the  time  the 
Judgment  Is  given,  then  the  party  may  cause 
a  notice  to  be  serred  on  the  adverse  party, 
or  upon  his  attorney,  and  file  the  original, 
with  proof  of  service  Indorsed  thereon,  with 
the  clerk  of  the  court  in  which  the  Judgment 
Is  entered.  B.  &  C.  Comp.  {  549,  subd.  1.  It 
is  the  service,  within  the  time  limited  there- 
for, of  an  adequate  notice  of  appeal  on  the 
proper  parties,  that  gives  the  higher  court 
power  to  bear  and  determine  the  cause  trans- 
ferred to  it  The  only  evidence  of  the  serv- 
ice of  a  notice  of  appeal  is  the  record  entry 
of  the  oral  information  given  in  open  court 
or  before  the  Judge,  or  the  indorsement  made 
upon  the  written  notice.  The  requisite  proof 
cannot  be  supplied  by  affidavit  or  in  any 
other  manner.  This  statement  is  not  in- 
tended to  deny  the  power  of  a  trial  court, 
by  a  nunc  pro  tunc  order,  to  correct  the  omis- 
sion by  its  clerk  to  record  an  oral  notice  of 
appeal,  which  failure  ia  not  attributable  to 
the  appellant,  and  when  the  evidence  is 
so  supplied  it  would  seem  to  be  the  only 
proof  permissible.  Nor  do  we  wish  to  be 
understood  as  holding  that  the  return  of  a 
sheriff  or  other  officer  appearing,  on  a  notice 
of  appeal  flled  with  the  clerk  of  the  lower 
court  cannot  be  amended  so  as  to  make  the 
brief  statement  of  his  doings,  under  and 
pursuant  to  the  process,  correspond  with 
the  facts.  In  such  case,  there  Is  a  memoran- 
dum- susceptible  to  amendment 

An  indorsement,  showing  the  time  and 
manner  of  service,  is  an  essential  statutory 
requirement,  and  must  appear  on  the  notice 
of  appeal  when  it  is  filed,  since  an  omission 
thereof  cannot  be  supplied,  because  the  fail- 
ure Is  Jurisdictional.  Burchell  v.  A.  H.  Av- 
erlll  Machinery  Co.,  106  Pac.  403. 

The  plaintiffs'  counsel  were  undoubtedly 
aware  of  the  service  on  them  of  the  notice 
of  appeal,  and,  if  Jurisdiction  of  the  sub- 
ject-matter could  be  l)estowed  on  this  court 
by  consent,  their  application  for  an  exten- 
sion of  time  to  file  a  brief,  in  case  the  mo- 
tion were  denied,  and  the  written  consent 
of  defendant's  counsel  to  the  request,  might 
have  waived  the  defect  of  filing  a  mere 
copy  of  the  notice  of  appeal,  without  any 
proof  of  service  Indorsed  thereon.    Although 


Jurisdiction  of  ttie  person  might  be  confer- 
red by  acquiescence,  that  of  the  subject-mat 
ter  cannot 

When  a  party  in  good  faith  gives  due 
notice  of  an  appeal,  and  thereafter  fails 
through  mistake,  to  do  any  other  act,  includ- 
ing the  filing  of  an  undertaldng,  necessary 
to  perfect  the  appeal,  the  appellate  court  may 
permit  an  amendmoit,  or  the  performance  of 
the  act  omitted.  B.  &  C.  Oomp.  f  549,  snbd. 
4.  The  giving  of  proper  notice  by  a  party 
Is  made  by  statute  a  condition  precedent  to 
the  court's  exercise  of  power  to  permit  a 
corrective  addition,  which  is  limited  to  the 
giving  of  an  undertaking,  and  then  only 
when  .the  party  has  acted  In  good  faith. 
Hanley  v.  Stewart,  102  Pac.  2.  This  case 
does  not  come  within  that  rale. 

No  competent  evidence  of  the  "due  serv- 
ice" of  the  notice  of  appeal  exists,  and  in  its 
absence  the  appeal  Is  dismissed. 


(56  Or.  654) 

BBNBOW  v.  THE  JAMBS  JOHNS.t 

(Supreme   Court  of   Oregon.     May   10,   1010.) 

1.  Mechanics'  Liens  (i  12*)— Propebtt  Sub- 
ject TO  Lien— vPbopbbtt  of  Quasi  Public 

COBPOBATION. 

The  property  of  a  quasi  public  corporation 
affected  with  a  public  use  and  necessary  to  tbe 
I>erformance  thereof  is  not,  as  a  general  role, 
subject  to  a  mechanic's  lien. 

[Bd.  Note.— For  other  cases,  see  Medianios' 
Liens,  Cent  Dig.  (  13;   Dea  Dig.  {  12.*] 

Z  Mechanics'  Liens  (§  12*)— Pbopebtt  Sub- 
ject TO  Lien — Quasi  Pubug  Pbopebtt. 
The  role  that  the  proi)erty  of  a  quasi  public 
corporation  affected  with  a  public  use  and  neces- 
sary to  the  performance  thereof  is  not  subject 
to  a  mechanic's  lien  applies  only  so  far  as  the 
property  has  become  entirely  the  property  of  the 
corporation  divested  of  specific  liens,  and  a  lien 
for  tlie  construction  of  the  property  acquired 
by  the  corporation  exists. 

[Bd.   Note. — For  other  cases,   see  Mechanics' 
Liens,  Cent  Dig.  §  13;    Dec.  Dig.  t  12.*] 

8.  Mechanics'  Liens  (|  166*)  —  Pkofebtt 
Subject  to  Lien— Quasi  Pubuo  Pbopebtt. 
A  mechanic's  lien  is  created  by  law  and  at- 
taches as  soon  as  tbe  labor  or  material  is  fur- 
nished, and  it  is  not  dependent  on  any  subse- 
quent condition,  express  or  implied. 

[Bd.   Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {297;   Dec.  Dig.  (  166.*] 

4.  Mabitiue  Liens  (§  3*)— Pbopebtt  Subject 
TO  Lien— Quasi  Public  Pbopebtt. 

One  furnishing  labor  and  materials  for 
tbe  construction  of  a  vessel,  built  for  a  corpora- 
tion having  a  franchise  to  operate  a  ferry  across 
tbe  Willamette  river,  may  enforce  a  lien  against 
the  vessel,  though  it  was  constructed  with  the 
intention  that  it  should  be  used  as  a  ferryboat, 
and  though  it  was  used  as  a  ferryboat  because 
the  subject-matter  of  the  lien  is  a  detached  piece 
of  personal  property,  which  previous  to  the  at- 
tachment of  tbe  lien  thereon  had  not  been  used 
as  a  part  of  the  public  franchise,  and  because 
tbe  consideration  of  the  lien  is,  in  substance, 
a  part  of  the  purchase  price. 

[Bd.    Note.— For   other  cases,   see    Maritime 
Liens,  Cent  Dig.  {  3;    Dec.  Dig.  (  3.*] 
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5.  Mabitimx  Liens  (|  74*)— BirFOBCBiatNiv— 

JUBIBDICTION— STATUTOBT   REMEDIKS. 

The  jurisdiction  of  a  state  court  to  enforce 
a  lien  on  a  boat  depends  on  wliether  the  debt 
on  which  the  lien  is  based  is  in  fact  for  material 
and  labor  used  in  its  construction,  as  distin- 
^ished  fiom  the  repair  of  a  boat  while,  in  use, 
and  one  seeking  in  a  state  court  to  enforce  a 
lien  against  a  boat  must  allege  and  prove  that 
the  subject-matter  of  the  lien  was  in  fact  the 
construction  of  the  boat, at  the  time  the  Uen 
attached. 

[Ed.   Note.— For  other   cases,    see   Maritime 
Liens,  Cent.  Dig.  S  111;   Dec.  Dig.  §  74.*] 

6.  Maritime  Liens  (§  74*)  —  Enfokcement  — 
Statutobt  Remedies. 

'Where  one  seeking  to  recover  for  work 
and  materials  used  in  the  construction  of  a  ves- 
sel joined,  in  one  action,  the  vessel,  the  owner, 
and  the  contractor,  under  B.  &  C.  Comp.  §  61, 
subd.  3,  authorizing  the  taking  of  judgments 
against  any  or  either  of  defendants  severally, 
etc.,  be  could  take  a  nonsuit  as  to  the  vessel 
and  the  owner  and  recover  a  judgment  against 
the  contractor,  and  then  afterwards  enforce  his 
lien  against  the  vessel. 

[E<d.    Note. — For   other   cases,    see   Maritime 
Liens,  Dec  Dig.  $  74.*] 

7.  Maritime  Liens  (|  74*)— Enforcement. 

The  right  of  action  'against  a  vessel,  the 
owner,  contractor,  or  subcontractor,  for  labor 
and  materials  furnished  in  the  construction  of  a 
vessel,  are  not  joint,  but  several,  for  that 
against  the  vessel  is  in  rem,  and  that  against 
the  owner,  contractor,  or  subcontractor  is  in  pei^ 
Bonam,  and  the  claimant  may  pursue  his  remedy 
against  the  vessel  and  against  the  owner  separ- 
ately. 

[£>].    Note.— For   other   cases,   see   Maritime 
Liens,  Dec  Dig.  $  74.*] 

a  Judgment  (8  707*)— Rbs  Judicata— Iden- 
tity OF  Parties. 

Judgments  are  conclusive  evidence  of  facta 
only  as  between  parties  and  privies  to  the  liti- 
gation, and  a  former  adjudication  is  no  bar 
unless  the  parties  thereto  are  the  same  as  those 
in  the  subsequent  proceeding,  and,  where  a 
vessel  was  not  a  party  to  the  judgment  against 
the  contractor  to  construct  it  because  the  action 
against  the  vessel  was  dismissed,  the  vessel  was 
not  bound  by  anything  adjudicated  In  the  ac- 
tion against  the  contractor. 

[Eld.    Note. — For   other  cases,   see  Judgment, 
Cent.  Dig.  §  1230;  Dec  Dig.  J  707.*] 

9.  Pabtnebship  (S  130*)  —  Contbacts  —  Pab- 
TiEs  Bound. 

The  contracts  of  a  firm  are  the  contracts 
of  each  member  thereof,  and  each  is  personally- 
liable  thereon,  and  an  averment  that  a  partner 
for  himself  and  the  firm  contracted  with  a  third 
person  is  not  inconsistent  with  the  averment 
that  the  latter  contracted  with  such  partner. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  f  206;   Dec  Dig.  |  139.*] 

10.  Mabitime  Liens  (|  40*)— Loss  of  Lien. 
The  lien  of  a  subcontractor  given  by   B. 

&  C.  Comp.  §  5706,  making  every  vessel  sub- 
ject to  a  lien  for  all  debts  due  to  persons  by 
virtue  of  a  contract,  expressed  or  implied,  etc., 
is  not  extinguished  by  the  taking  of  a  judgment 
against  the  contractor,  but  the  payment  of  the 
debt  by  satisfaction  of  the  judgment  is  the  only 
thing  that  will  extinguish  the  right  to  enforce 
the  Tien  against  the  vessel. 

[Ed.    Note.— For   other   cases,    see    Maritime 
IJeaa,  Cent.  Dig.  §  78;   Dec  Dig.  |  40.*] 

11.  Maritime  Liens  (|  74*)— Enforcement— 

B.  &  C.  Comp.  3  5708,  providing  that  any 
person  having  a  demand  for  services  rendered 


in  the  constraction  or  repair  of  a  vessel,. etc, 
may,  instead  of  proceeding  for  the  recovery 
against  the  master,  owner,  agent,  or  consignee 
of  the  vessel,  commence,  at  his  option,  an  ac- 
tion against  the  vessel  by  name,  etc.,  does  not 
preclude^  a  subcontractor  from  enforcing  his 
lien  against  a  vessel  merely  because  he  obtained 
a  judgment  against  the  contractor  who  is  not 
an  owner,  master,  agent,  or  consignee. 

[Ed.  Note. — For  other  cases,  see  Maritime 
Liens,  Dec  Dig.  §  74.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  Calvin  U.  Gantenbeln,  Judge. 

Action  by  Charles  A.  Benbow  against  the 
ferryboat  James  Johns.  From  a  judgment 
of  dismissal,  plaintiff  appeals.  Reversed  and 
remanded. 

This  Is  ao  action  to  enforce,  under  the 
boat  Hen  law  of  this  state,  a  lien  against  the 
ferryboat  James  Johns  for  material  and  la- 
bor used  In  its  construction  by  Bilyeu  &  Her- 
stel,  contractors  of  the  owner,  the  St.  Johns 
Transportation  Company,  a  corporation.  The 
labor  and  material  are  alleged  to  be  of  the 
agreed  price  of  $1,512.99,  which  became  due 
July  7,  1907,  and  has  not  been  paid.  An  ac- 
tion was  brought  first  against  the  boat,  the 
owner,  and  David  Herstel,  one  of  the  firm 
of  Bilyeu  k  Herstel,  contractors,  to  recover 
the  price  of  the  work  and  material.  Herstd 
not  answering,  a  personal  judgment  by  de- 
fault was  entered  against  him  for  the  amount 
of  the  alleged  debt.  Subsequently,  the  case 
coming  on  for  trial  upon  the  answer  of  the 
St.  Johns  Transportation  Company,  the  plalu- 
tlff,  not  being  permitted  to  amend  Its  com- 
plaint, applied  for  and  was  granted  a  non- 
suit. Thereafter  plaintiff  brought  this  action 
against  the  boat  to  enforce  the  lien,  a  war- 
rant was  Issued,  and  the  boat  seized.  The  St 
Johns  Transportation  Company,  as  owner  of 
the  boat,  appeared,  .filed  an  undertaking  with 
suiHclent  surety  conditioned  to  satisfy  the 
amount  which  may  be  adjudged  to  be  due 
and  owing  plaintiff,  and  secured  the  release 
of  the  boat,  and  thereupon  answered,  deny- 
ing the  material  averments  of  the  amended 
complaint,  setting  up  four  separate  special 
defenses,  which,  briefly  stated,  are  substan- 
tially as  follows:  First.  That  the  boat  was 
specially  constructed  by  the  corporation  to 
meet  the  requirements  of  a  contract  which 
It  had  made  with  the  city  of  St.  Johns  to  con- 
struct and  operate  a  ferry  between  the  foot 
of  Pittsburg  street  In  that  city  and  across 
the  Willamette  river  to  the  opposite  shore 
thereof.  The  contract  Is  In  the  form  of  on 
ordinance  of  the  city,  granting  a  franchise  to 
the  St.  Johns  Transportation  Company  for 
operating  such  ferry  under  certain  specified 
conditions  and  penalties,  with  a  reservation 
to  the  city  of  a  percentage  of  the  earnings  of 
the  boat  when  In  operation,  and  an  option  to 
purchase  It  at  the  end  of  a  fixed  period  of 
time.  It  Is  averred  that  the  boat  was  being 
constructed  with  the  special  object  of  fulfill- 
ing this  contract,  and  that  it  is  required  for 


•  For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Reporter  Indexes 


636 


108  PACIFIC  RBPORTER. 


(Or. 


tbe  accommodation  of  the  pnbllc,  Is  neces- 
sary to  the  owner  to  carrying  out  Its  con- 
tract with  the  city,  and,  by  reason  of  the 
character  of  public  use  attached  thereto,  is 
not  subject,  for  reasons  of  public  policy,  to 
the  statutory  Hen.  Second.  That  the  former 
action  and  judgment  therein  against  David 
Herstel  Is  an  adjudication  of  the  facts  al- 
'.eged  therein,  as  to  the  party  with  whom 
plaintiff  contracted  when  furnishing  the  la- 
bor and  material,  and  that  such  adjudication 
estops  plaintiff  from  now  alleging  a  different 
state  of  facts.  Third.  That  tbe  former  ac- 
tion and  judgment  against  David  Herstel  is 
an  extinguishment  of  a  right  to  a  Hen,  and 
the  claim  on  which  It  Is  based  being  merged 
in  the  judgment,  which,  it  is  contended,  will 
not  support  a  lien.  Fourth.  That  the  former 
action  and  judgment  therein  against  Herstel 
is  a  waiver  of  his  right  of  lien  by  an  elec- 
tion as  to  tbe  remedy.  A  general  demurrer 
was  interposed  to  each  of  these  separate  de- 
fenses, which,  being  overruled,  plaintiff  fur- 
ther declined  to  plead,  whereuiMn  judgment 
was  entered  dismissing  the  complaint,  and 
releasing  and  discharging  the  boat  from  ai> 
rest,  and  the  parties  from  liability  on  their 
tndertaklng,  from  which  judgment  the  de- 
fendant has  appealed. 

A.  B.  Clark  (Wm.  C.  Benbow  and  C.  H. 
Idleman,  on  the  brief),  for  appellant  Geo. 
J.  Perkins  and  Harrison  O.  Piatt  (Piatt  & 
Piatt,  on  the  brief),  for  respondent 

SLATER,  J.  (after  stating  the  facts  as 
above).  It  is  sought  by  the  first  separate 
defense  to  resist  plaintiff's  right  to  a  Uen, 
on  the  ground  that  the  boat  is  the  property 
of  a  quasi  public  corporation,  is  necessary 
to  the  carrying  out  of  the  public  purpose  for 
wUcb  the  corporation  was  established,  and, 
therefore,  impressed  with  a  public  use.  As  a 
general  rule  the  property  of  a  quasi  public 
corporation,  affected  with  a  pnbllc  use  and 
necessary  to  the  performance  thereof,  is  not 
subject  to  a  mecbanic's  Hen.  27  C^c.  26; 
Am.  &  Eng.  Ency.  L.  (2d  Ed.)  296. 

As  to  what  constitutes  a  quasi  public  cor- 
poration, and  as  to  when  the  property  of 
snch  a  corporation  is  affected  by  a  public 
use,  the  cases  are  not  in  entire  harmony. 
But  it  is  strongly  urged  by  the  corporation 
that  it  is  a  quasi  public  corporation,  although 
its  corporate  powers  are  not  alleged.  It  says 
it  has  contracted  with  tbe  city  to  operate  the 
ferry  in  question  for  the  accommodation  of  the 
public ;  that  the  public  Is  to  be  greatly  accom- 
modated thereby,  and  has  an  Interest  in  an 
uninterrupted  operation  of  the  ferry ;  that  the 
city  Is  to  receive  a  percentage  of  the  tolls  col- 
lected; that  the  owner  Is  under  penalty  for 
failure  to  furnish  and  operate  the  boat;  and 
that  If  the  Hen  Is  allowed  to  attach,  and  the 
boat  ordered  sold,  the  company  will  be  render^ 
ed  unable  to  subserve  the  Interest  of  the  pub- 
lic under  Its  franchise,  and  be  subjected  to 
the  penalty  imposed  by  Its  contract  What- 
ever merit  there  may  be  In  the  doctrine  of 


law  relied  upon  to  support  this  contention,  we 
are  clearly  of  the  opinion  that  it  cannot  have 
such  an  unlimited  application  as  to  include 
the  facts  of  this  case.  There  Is  sound  au- 
thority for  saying  that  it  cannot  be  applied 
at  all,  except  so  far  as  the  property  1ms  be- 
come entirely  the  property  of  the  company, 
divested  of  specific  Hens.  When  that  has 
been  accomplished,  there  may  be  reason  In 
saying  that  a  general  creditor  may  not  levy 
on  or  sell  a  part  of  the  property  of  a  com- 
pany, which  property  is  necessary  to  the 
carrying  out  of  Its  assumed  obligations  to  tbe 
public.  That  Is  one  thing;  It  is  an  entirely 
different  thing  to  say  that  snch  a  Hen  shall 
not  attach,  when  the  company,  by  the  very 
act  of  acquiring  a  particular  article  of  per- 
sonal property,  creates  either  by  contract  or 
by  force  of  law,  a  siieclflc  lien  In  favor  of 
the  vendor  or  manufacturer,  or  would  create 
It  unless  hindered  by  puUlc  policy.  Hill  v. 
La  Crosse  &  M.  R.  R.  Co.,  11  Wis.  215 ;  Phil- 
lips on  Mechanics'  Liens  (3d  Ed.)  t  182. 

It  has  also  been  held  that  the  rule  does 
not  apply  to  the  property  of  a  public  corpora- 
tion when  a  mechanic's  lien  has  attached  to 
the  property  while  it  belongs  to  private  in- 
dividuals, and  is  afterwards  conveyed  to  a 
city ;  but  in  such  case  the  city  takes  the  prop- 
erly subject  to  the  lien.  City  of  Salem  v. 
Lane  &  Bodley  Co.,  90  Dl.  App.  500,  afilrmed 
189  111.  594,  60  N.  B.  37,  82  Am.  St  Rep.  4SL 
In  Briggs  ▼.  Lightboats,  11  Allen  (Mass.) 
157,  three  Ughtboats  were  being  constructed 
by  one  Andrews,  nnder  an  agreement  with 
the  United  States  government  to  be  con- 
structed and  equipped  according  to  certain 
specifications  and  to  the  satisfaction  of  an 
ofiScer  of  the  government  and  to  be  deliver- 
ed for  a  gross  sum,  payable  on  delivery  and 
presentation  of  a  certificate  of  approval  by 
tbe  inspecting  officer.  After  the  boats  had 
been  received,  and  Andrews  had  been  tjald 
the  contract  price,  without  any  knowledge 
by  the  government  of  plaintiff's  Hen,  the 
boats  were  seized  under  an  action  brought 
In  the  court  of  the  state  of  Massachusetts 
for  a  materialman's  lien.  It  was  held  that 
the  lien  was  valid,  and  that  the  boats  were 
taken  subject  to  the  lien ;  but  ss  the  govern- 
ment was  not  subject  to  be  sued  in  a  state 
court,  the  plaintiff  could  not  enforce  the  law 
in  such  court  And  in  The  Siren,  7  Wall. 
152,  19  L.  Ed.  129,  It  was  held  that  a  prize 
ship,  in  charge  of  a  prize  master  and  crew, 
having  colHded  with  and  done  damage  to  the 
vessel  of  a  private  citizen,  the  latter  had  a 
valid  Hen  upon  the  proceeds  derived  from 
the  sale  of  the  prize  vessel,  and  that  the 
claimants  were  entitled  to  have  their  dam- 
ages assessed  and  paid  therefrom,  although 
title  to  the  prize  ship  was  afterwards  ad- 
judged to  be  in  the  United  States. 

The  complaint  states  that  the  labor  and 
material  sued  for  were  furnished  by  plain- 
tiff between  December  28,  1906,  and  July  1, 
1907.  upon  a  contract  executed  December 
27,   1906,   with   David  Herstel   for   himself 
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Alone,  and  for.  and  on  account  of  the  partner- 
ship firm  of  BQyeu  &  Herstel,  the  original 
contractors  with  J.  T.  Peterson,  P.  J.  Peteiv 
BOD,  and  John  Stnlth,  copartners  as  Peterson 
Bros.  &  Smith,  who  were  then  the  owners 
of  the  boat;  that  about  January  29,  1907, 
the  two  Petersons  and  Smith  Incorporated 
as  the  St  Johns  TransiHirtatlon  Company, 
and  Id  February  following  transferred  the 
ownership  of  the  boat  to  the  corporation, 
which  ratified  and  confirmed  the  previous 
acts  of  the  partnership,  relating  to  the  con- 
struction of  the  boat,  and  thereafter  con- 
tracted with  Bllyeu  &  Herstel  for  other  and 
different  construction  work  and  material  to 
be  used  In  the  boat.  The  ordinance  granting 
the  franchise  was  approved  by  the  mayor  of 
St.  Johns  on  January  22,  igOT,  and  within 
SO  days  thereafter  the  St.  Johns  Transporta- 
tion Company  filed  with  the  city  recorder 
Its  acceptance  of  the  franchise. 

It  is  not  averred  In  the  answer  that,  at  the 
time  plaintiff's  alleged  Hen  attached,  the 
boat  was  or  had  been  in  use  as  a  ferryboat, 
tander  the  franchise  granted  to  the  St  Johns 
Transportation  Company,  but  that  It  was 
being  built  and  completed  in  compliance  with 
the  ordinance  granting  the  franchise,  and 
was  Intended  to  be  operated  under  the  terms 
thereof;  and  that  it  was  being  so  used  at 
the  time  of  filing  the  answer.  The  Uen  Is 
created  by  the  law,  and  attaches  as  soon  aa 
the  labor  or  material  Is  furnished,  and  Is 
not  dependent  on  any  subsequent  condition, 
expressed  or  implied.  The  Victorian,  24  Or. 
121.  139,  82  Pac.  1040,  41  Am.  St  Rep.  838; 
Dorr  V.  Waldron,  62  111.  221,  225.  The  an- 
swer, therefore,  does  not  aver  that  the  boat 
in  question  was  in  fact  Impressed  with  a 
public  use  as  a  ferryboat  at  the  time  the 
lien  attached,  but  only  that  It  was  being 
constructed  with  an  intention  on  the  part 
of  its  owner  to  use  it  In  that  capacity  in  the 
future,  of  which  intention  and  purpose  the 
plaintiff  had  knowledge. 

The  fact  that  after  the  Hen  attached  the 
boat  was  used  as  a  ferryboat  would  not  pre- 
vent plaintiff  from  enforcing  his  Hen,  be- 
cause the  subject-matter  of  the  lien  is  a  de- 
tached piece  of  personal  property,  which  pre- 
vious to  the  attachment  of  the  lien  thereon 
had  not  been  used  as  a  part  of  the  public 
franchise  pleaded,  and  because  the  consid- 
eration of  the  Hen  is,  in  substance,  a  part  of 
the  purchase  price  thereof.  Indeed,  the  Ju- 
risdiction of  the  state  court  to  enforce  a  Uen 
upon  a  boat  depends  upon  whether  the  debt 
on  which  the  lien  is  based  is.  In  fact  for 
material  or  labor  used  in  its  construction,  as 
distinguished  from  the  repair  of  a  boat  while 
In  use.  The  Victorian,  supra.  Therefore,  be- 
fore plaintiff  could  enforce  the  Hen,  he  must 
allege  and  show  that  the  subject-matter  of 
the  lien  was  in  fact  being  constructed  for  a 
boat  at  the  time  the  lien  attached.  It  could 
not  therefore,  be  affected  or  Impressed  with 
ft  public  use  under  the  franchise  granted  by 


the  city  ordinance,  unless  It  had  previously 
been  used  In  such  public  capacity.  The 
first  separate  answer  Is,  therefore,  subject 
to  the  demurrer. 

In  support  of  the  second  separate  answer, 
it  is  urged  that,  by  taking' judgment  against 
David  Herstel  In  the  former  action,  it  was 
adjudicated  that  the  labor  and  material  sued 
for  was  furnished  at  the  request  of  David 
Herstel,  because  it  was  so  alleged  in  the 
complaint;  and  that  by  reason  thereof  plain- 
tiff Is  now  estopped  from  averring  in  this 
complaint  that  the  same  labor  and  material 
were  furnished  to  the  firm  of  BUyeu  &  Her- 
stel. No  estoppel  by  former  adjudication 
could  arise  therefrom  for  two  reasons: 

First  It  appears  that  the  former  actlMi 
was  dismissed  as  to  the  boat  on  plalntilTB 
motion,  and  it  is  not  therefore,  a  party  to 
the  Judgment  in  that  action.  The  rights  of 
action  against  the  boat  and  against  the  own- 
er, contractor,  or  subcontractor,  are  not  Joint, 
but  several.  That  against  the  boat  is  In  rem< 
and  that  against  the  owner,  contractor,  or 
'subcontractor  Is  In  personam.  The  weight 
of  authority  seems  to  sustain  the  proposi- 
tion that  the  remedy  against  the  vessel  and 
the  remedy  against  the  owner  cannot  be 
united  or  enforced  in  the  same  action.  Cer- 
tainly no  case  has  be«n  cited,  or  found  by 
the  court,  disputing  the  right  of  the  claimant 
to  pursue  them  separately.  Providence  'Wash- 
ington Ins.  Co.  V.  Wager  (D.  C.)  36  Fed.  384. 
And  although  they  should  be  considered  as 
capable  of  being  joined  in  one  action,  and 
treated  as  joint  and  several  causes  of  action, 
still  a  voluntary  nonsuit  may  be  taken  as  to 
one,  and  a  Judgment  recovered  as  to  the  oth- 
er (B.  &  C.  Comp.  i  61,  snbd.  3),  and  after- 
wards an  action  may  be  maintained  against 
the  one  as  to  whom  a  voluntary  nonsuit  had 
been  taken  (23  Cyc.  1243;  Handley  v.  Jack- 
son, 31  Or.  652,  60  Pac.  915,  65  Am.  St  Rep. 
839;  Parks  v.  Dunlap,  86  CaL  189,  25  Pac 
916;  HamlU  v.  Ward,  14  Colo.  277,  23  Pac. 
330;  'West  V.  Asher,  38  Ind.  291;  James  v. 
Leport,  19  Nev.  174,  8  Pac.  47;  Elkenberry 
V.  Edwards,  71  Iowa,  82,  32  N.  W.  183). 
Judgments  and  decrees  are  conclusive  evi- 
dence of  facts  only  as  between  parties  and 
privies  .to  the  litigation;  and.  In  case  of  a 
former  adjudication  set  up  In  defense.  It  Is 
no  bar,  unless  the  parties  to  the  first  judg- 
ment are  the  same  as  those  to  the  second 
proceeding.  2  Black  on  Judgments  (2d  Ed.) 
{  534.  The  defendant  boat  was  not  a  party 
to  the  judgment  against  Herstel,  and  Is  not 
bound  by  anything  adjudicated  in  the  action 
of  which  the  judgment  is  the  final  result 
When  the  action  was  dismissed  as  to  the 
boat,  it  was  as  if  no  action  had  been  brought 
against  It 

Second.  The  matter  now  said  to  be  incon- 
sistent is  not  so  In  fact  David  Herstel  Is 
alleged  to  be  one  of  the  firm  of  Bllyeu  & 
Herstel.  AH  contracts  of  the  firm  are  con- 
tracts of  each  member  of  the  firm;   that  is. 
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eacb  member  of  the  firm  Is  personally  liable 
for  the  partnership  obllgatloos.  It  is  now 
alleged  that  the  owners  of  the  boat  contract- 
ed with  Bilyeu  &  Herstel  for  the  construc- 
tion of  the  boat,  and  that  David  Herstel,  one 
of  the  firm,  for  himself  and  Bilyeu  &  Her- 
stel, contracted  with  plaintiff  in  reference  t6 
the  matter.  This  is  not  inconsistent  with 
the  averment  in  the  former  action  that  plain- 
tiff contracted  with  David  Herstel,  and 
hence  no  estoppel  by  adjudication  could  in 
any  event  arise. 

The  third  defense  amounts  to  this:  That 
whatever  right  plaintifT  had  to  a  lien  was 
extinguished  by  taking  Judgment  against 
Herstel.  It  is  argued  that  the  statute  con- 
templates a  lien  based  upon  an  account,  and 
not  on  a  Judgment;  but  such  is  not  ttie  pur- 
port of  the  statute.  The  lien  is  given  "for 
all  debts  due  to  persons  by  virtue  of  a  con- 
tract, expressed  or  Implied,"  etc  B.  &  0. 
Comp.  {  5706.  The  proceeding  is  for  the 
purpose  of  subjecting  the  security  to  the 
payment  of  the  debt.  It  would  seem  upon 
principle  and  authority  that  nothing  other 
than  the  payment  of  the  debt  by  satisfaction 
of  the  Judgment  would  extinguish  the  right 
to  enforce  the  claim  against  the  security. 
Marean  v.  Stanley,  5  Colo.  App.  335,  38  Pac. 
395:  Kirliwood  v.  Hoxie,  95  Mich.  C2,  54  N. 
W.  720,  35  Am.  St.  Rep.  549;  Anderson  v. 
Hu£t.  40  N.  J.  Eq.  349,  23  Atl.  654. 

The  fourth  defense  is  practically  the  same 
as  the  third.  It  is  that  the  plaintiff  had  the 
right  to  but  one  of  two  remedies;  an  action 
in  personam  against  the  person  contracting 
for  the  work  and  material,  and  one  in  rem 
against  the  boat.  The  contention  Is  based 
upon  a  construction  of  the  following  words 
of  the  statute:  "Any  person  having  a  de- 
mand as  aforesaid,  instead  of  proceeding  for 
the  recovery  thereof  against  the  master, 
owner,  agent,  or  consignee  of  the  boat  or 
vessel,  may,  at  his  option,  commence  an  ac- 
tion against  such  boat  or  vessel  by  name." 
B.  &  C.  Comp.  I  5708.  Particular  emphasis 
is  laid  upon  the  words  "instead  of'  and  "at 
bis  option."  If  Herstel,  against  whom  plain- 
tiff obtained  Judgment,  came  within  the  class 
of  persons  named  in  the  section  of  the  stat- 
lite  above  quoted,  the  question  presented 
would  be  difficult  to  overcome;  but  he  was 
not  the  master,  owner,  agent,  or  consignee  of 
the  boat  or  vessel.  It  is  argued  that  the 
linbillty  of  the  vessel  is  made  to  rest  upon 
the  theory  of  agency,  and  that  Herstel,  in 
contemplation  of  the  law,  is  an  agent;  but 
it  will  be  noticed  that  In  declaring  the  lien 
section  5706  of  the  statute  makes  use  of  these 
words:  "For  all  debts  due  to  persons  by 
virtue  of  a  contract,  expressed  or  Implied, 
with  the  owners  of  a  boat  or  vessel,  or  with 
the  agents,  contractors,  or  subcontractors  of 
such  owner."  Here  contractors  and  subcon- 
tractors are  expressly  mentioned  as  a  class 
distinct  from  the  agents,  and  there  Is  noth- 


ing in  the  statute  to  Indicate  tbat  it  was  In- 
tended that  ttiey  should  be  considered  as 
agents  of  the  owner.  The  latter,  therefore, 
must  evidently  mean  an  agent  in  fact,  and 
not  one  implied  by  law,  as  in  the  mechanic's 
lien  law.  But  In  the  section  of  the  statute 
on  which  the  argument  is  based  contractors 
and  subcontractors  are  not  mentioned,  and 
we  therefore  conclude  that  they  are  not  in- 
cluded within  the  optional  clause  of  tbat 
section. 

If  but  one  remedy  is  given  by  the  statute 
as  against  the  parties  specially  named  there- 
in, the  reason  of  the  statute  would  appear  to 
be  that,  if  Judgment  Is  obtained  against  the 
owner,  master,  agent,  or  consignee,  execu- 
tion thereof  would  be  available  against  the 
boat,  and  therefore  it  should  be  deemed  a 
waiver  of  a  direct  proceeding  against  the 
boat;  but  this  would  not  be  true  of  a  Judg- 
ment obtained  against  a  contractor  or  sub- 
contractor, because  neither  of  such  persons 
would  have  any  property  interest  in  the  boat 
subject  to  execution.  We  are  satisfied,  how- 
ever, that  a  subcontractor  is  not  precluded 
by  the  statute  from  having  his  lien  upon  the 
boat  because  be  obtained  a  Judgment  against 
the  original  contractor,  who  Is  not  an  owner, 
master,  agent,  or  consignee  of  the  boat 

The  Judgment  is,  therefore,  in  all  things 
reversed,  and  the  cause  remanded  for  a  new 
trial,  with  directions  to  the  lower  court  to 
sustain  the  demurrer. 


(IT  Utab.  431) 
EVANS  et  al.  t.  OREGON  SHORT  LINE  R. 
CO. 
(Supreme  Court  of  Utah.     April  29,   1910.) 

1.  Death  (8  68*)  —  Damages— AmnssiBitrrr 

OF  E^'IDENCE. 

Under  Comp.  Laws  1907,  g  2912,  providing 
tliat  in  a  death  action  such  damages  ma;  be 
given  as  under  all  the  circumstilnceB  may  be 
just,  in  connection  with  evidence  tbat  deceident 
had  contributed  to  his  family  for  support  and 
maintenance,  the  wife  and  children  may  also 
efhow  his  affection  for  them,  his  disposition  and 
deportment  towards  them,  his  counsel  and  advice 
and  his  care  and  solicitude  for  their  welfare, 
in  BO  far  as  such  things  were  made  effective 
by  his  acts,  as  iiearing  on  the  amount  of  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  I  86 ;   Dec.  Dig.  i  68.*] 

2.  Death  (J  68*)— Admissibilitt  of  Evidence 
— Conduct  of  Deceased  Toward  Family. 

Tbat  a  physician  testifying  to  decedent's 
kind  treatment  of  his  wife  on  specific  instances 
did  not  come  into  daily  contact  with  the  bus- 
band  and  wife,  and  therefore  was  unable  to 
testify  to  their  daily  conduct  towards  each 
other  for  a  connected  period  of  months  or  years, 
did  not  affect  the  admissibility  of  his  testimony, 
but  merely  went  to  its  weight 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  §  86;   Dec.  Dig.  §  OS.*] 

3.  Appeal  and  Error  (§  232*>— Objectioks 

BEtow— Sufficiency. 

Where  defendant  in  the  lower  court  object- 
ed to  evidence  as  not  proper  for  any  purpose. 
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it  conid  not  <m  appeal  nrge  an  additional  specific 
objection. 

USA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  232.*] 

4.  Dbath  a  69*)— Admissibiutt  or  Evi- 
dence. 

Where  a  physician  testifying  to  the  physic- 
al condition  of  decedent's  widow  in  a  death 
action  stated  that  "she  has  lieen  an  invalid  for 
nearly  four  years  and  suffers  from  a  paralytic 
stroke  on  her  right  side,"  his  further  statement 
that  she  is  almost  unable  to  help  herself,  has 
had  to  he  taken  care  of  ever  since  she  was 
paralyzed,  cannot  do  any  bouseworlc  to  amount 
to  anything,  hut  goes  around  the  house  unable 
tr  do  much  because  she  has  lost  the  use  of  her 
riRht  limb,  though  In  form  referring  to  her  con- 
dition at  the  time  of  trial,  in  fact  referred  to 
such  condition  at  a  time  prior  to  decedent's 
death. 

[EH  Note.— For  other  cases,  see  Death,  Dec. 
Dig..  I  69.*] 

5.  Death  (J  e9*)—AcTioN— Admissibiutt  of 

Evidence. 

In  a  death  action  for  the  l>enefit  of  de- 
cedent's widow  and  children  under  Gomp.  ILaws 
1907,  i  2912,  giving  such  damages  as  under 
all  the  circumstances  may  be  just,  evidence  as  to 
the  poor  physical  condition  of  the  widow,  her 
inability  to  do  housework,  and  the  necessity  for 
caring  for  her  was  admissible  on  the  question 
of  damages.! 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  $86;   Dec.  Dig.  f  69.*] 

6.  Tbial  (I  261*)  —  Rbfusal  or  Requests- 
Instructions  incobbect  in  Pabt. 

It  is  not  error  to  refuse  a  charge  faulty  in 
part. 

[E:d.  Note.— For  other  cases,  see  Trial,  €!ent. 
Dig.  {  660 ;  Dec.  Dig.  |  261.*] 

7.  Death  ({  95*)  —  Measube  of  Damages  — 
Oontbibutions  of  Decedent  to  Family 
Support. 

If  the  .tme  basis  for  recovery  in  a  death 
action  of  what  might  be  found  Uiat  decedent 
would  probably  have  contributed  to  his  family, 
either  for  their  support  or  as  an  addition  to 
his  estate,  be  the  present  value  thereof,  the  dis- 
count should  be  made  only  from  the  time  that 
it  was  found  that  such  contributions  would 
have  been  actually  made  had  decedent  lived, 
and  not  at  the  end  of  decedent's  expectancy. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
I>ig.  {  112;   Dec.  Dig.  {  9o.»] 

8.  Tbiai,  ({  234*)— Instructions— BuBDEN  of 

Pboop. 

Charges  that  it  is  the  presumption  of  law 
tliat  every  man  exercises  due  care  for  his  own 
safety  when  in  a  place  of  danger,  and  the  pre- 
sumption is  that  decedent  did  .so  when  he  ap- 
I>roached  the  crossing,  and  that  plaintiffs  need 
not  affirmatively  prove  that  decedent  looked  and 
listened  for  the  train  before  coming  upon  the 
c;ro.ssing,  the  presumption  being  that  he  did  so, 
and  that  the  burden  of  proof  that  he  did  not 
cvas  on  defendant  and  mnst  be  proved  by  a 
preponderance  of  the  evidence,  merely  amounted 
:o  charges  that  the  burden  of  proof  upon  the 
■jlea  of  contributory  negligence  was  upon  de- 
'endant,  and,  unless  such  negligence  was  estab- 
isbed  by  a  preponderance  of  the  evidence,  plain- 
iffs  must  prevail  as  to  that  issue,  and  did  not 
»]ace  a  presumption  in  the  balance  to  be  weigli- 
d  by  the  jury  against  the  evidence  in  support 
•f  defendant's  plea  of  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Jig.  !  537;   Dec.  Dig.  §  234.*] 


'Spiking  T.  Con.  Ry.  ft  P.  Co.,  S3  Utah,  339,  93 
■tic.  847:  Pool  v.  Southern  Pac.  Ry.  Co.,  7  Utah, 
)3.    K  Pac.  651. 


9.  Tbiai.   (§  280*)— Refusai,   of  Requkbts— 
Request  EImbbaced  in  Chaboe  Given. 

It  is  not  error  to  refuse  a  charge  embraced 
in  instructions  given. 

[E2d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  $  051 ;  Dec.  Dig.  g  260.*] 

10.  Railboads  (f  351*)— Ckossino  Accident 
— Insthuctions. 

In  an  action  for  the  death  of  one  killed  at 
a  railroad  crossing,  a  charge  that,  though  a  rail- 
road company  may  comply  with  the  statutory 
requirements  of  ringing  uie  bell  or  sounding  the 
whistle  in  approaching  a  public  crossing,  yet 
it  can  nevertheless  be  negligent  in  failing  to 
adopt  sacb  other  reasonable  measures  for  public 
safety  as  common  prudence  may  dictate,  con- 
sidering the  danger,  travel,  and  surrounding 
circumstances,  was  not  erroneous  as  authorizing 
the  jury  to  speculate  and  base  a-  verdict  upon 
anything  which  in  their  judgment  defendant 
ought  to  have  done  or  omitted  to  do  to  prevent 
accidents  at  the  crossing,  where  the  court  also 
charged  that,  before  plaintiffs  could  recover, 
they  should  satisfy  the  jury  by  a  preponderance 
of  the  evidence  that  some  one  of  the  negligent 
acts  alleged  in  the  complaint  caused  decedent's 
death,  and,  if  they  were  so  satisfied,  their  ver^ 
diet  should  be  for  plaintiffs,  unless  they  found 
that  defendant  had  established  its  defense  of 
contributory  negligence,  but  simply  stated  an 
abstract  proposition  of  law  and  gave  a  general 
definition  of  negligence. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1201 ;   Dec.  Dig.  {  351-*] 

11.  Apfeai.  and  Bbbob  (I  1064*)— Review— 

Instructions. 

That  instructions  are  long,  and  to  some 
extent  repeated,  and  hence  to  that  extent  un- 
necessary, will  not  affect  the  verdict  or  judg- 
ment otherwise  without  prejudicial  error. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Ekror,  Cent  Dig.  {  4224 ;   Dec.  Dig.  {  1064.*] 

Appeal  from  District  Court,  Cache  Coun- 
ty;  W.  M.  Mau^an,  Judge. 

Action  by  Samuel  R.  Evans  and  another, 
administrators  of  Jesse  J.  Price,  against  tbe 
Oregon  Short  Line  Railroad  Company.  Judg- 
ment for  plalntlfte,  and  defendant  appeals. 
Affirmed. 

P.  L.  Williams,  Geo.  H.  Smith,  and  F.  E. 
Nebeker,  for  appellant  Powers  &  Marlon* 
eaux  and  Geo.  Q.  Rich,  for  respondents. 

FRICE,  J.  This  is  an  action  by  respond- 
ents, as  administrators  ot  the  estate  of  one 
Jesse  J.  Price,  deceased,  to  recover  damages 
which  It  is  alleged  resulted  from  his  death 
to  his  surviving  widow  and  eight  minor  chil- 
dren, for  whose  benefit  the  action  was  prose- 
cuted. Jesse  J.  Price  was  killed  on  the  I9tli 
day  of  September,  1907,  tn  a  collision  with 
a  passenger  train  of  appellant  while  at- 
tempting to  cross  its  railroad  track  with  a 
team  and  wagon  at  a  public  road  crossing  In 
the  town  of  Richmond,  Cache  county,  this 
state,  and  it  is  alleged  that  the  collision  and 
death  of  said  Price  was  caused  by  the  neg- 
ligence of  the  appellant.  The  alleged  acts  of 
negligence,  briefly  stated,  are:  (1)  Excessive 
speed  of  the  train;  (2)  failure  to  keep  a 
proper  lookout  before  reaching  the  crossing 
by  defendant's  servants;  (3)  permitting 
weeds,    willows,   and    other   obstructions   to 
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grow  and  remain  on  appellant's  right  of  way 
at  or  near  a  public  crossing ;  and  (4)  failure 
to  sound  the  bell,  blow  the  whistle,  or  give 
any  other  warning  of  the  approach  of  the 
train.  The  case  was  submitted  to  a  Jury, 
who  returned  a  verdict  for  respondents  In 
the  sum  of  $15,300.  The  court  entered  Judg- 
ment on  the  verdict,  from  which  this  appeal 
is  prosecuted. 

While  the  errors  assigned  are  numerous, 
we  shall  only  consider  those  that  are  re- 
lied on  and  are  argued  In  the  brief  of  ap- 
pellant's counsel.  In  order  to  avoid  repeti- 
tion, we  shall  state  the  facts,  so  far  as  deem- 
ed necessary,  In  connection  with  the  discus- 
sion of  the  several  assignments.  Appellant 
asserts  that  the  court  erred  In  admitting  cer- 
tain evidence  respecting  the  relations  existing 
between  the  deceased  and  his  wife,  one  of  the 
beneficiaries  of  this  action,  as  testified  to  by 
the  family  physician  of  the  deceased  as  the 
physician  had  olwerved  the  decedent's  con- 
duct some  nine  or  ten  months  preceding  his 
death.  The  substance  of  the  evidence,  which 
is  correctly  stated  by  counsel  for  appellant  in 
their  brief,  is  as  follows:  "I  observed  that 
Mr.  Price's  treatment  of  his  wife  was  most 
kind — beyond  the  average.  He  had  to  help 
dress  her  and  attend  to  her.  He  attended  to 
her  as  a  trained  nurse  would  have  done.  I 
have  never  seen  a  man  who  would  attend  to 
a  woman  as  kindly  and  as  well  as  be  did. 
He  assisted  to  dress  her,  and  during  the 
■confinement  he  gave  me  every  assistance  a 
man  could.  Mr.  Price  was  a  perfect  specimen 
of  manhood.  He  was  robust,  healthy,  and 
strong.  He  was  a  well  preserved  man  In  ev- 
ery way."  The  contention  is  that  this  evi- 
dence should  have  been  excluded  upon  the 
objection  of  counsel,  which  was  upon  the 
ground  that  the  evidence  is  "immaterial.  In- 
competent, ond  Irrelevant"  We  think  oth- 
erwise. Section  2912  of  the  Compiled  Laws 
of  the  state  of  Utah  of  1907,  upon  which  this 
action  is  based,  so  far  as  material  to  the  par- 
ticular objection  now  under  consideration, 
reads  as  follows :  "In  every  action  under  this 
and  the  preceding  section  such  damages  may 
be  given  as  under  all  the  droumstancea  of 
the  case  may  ie  just."  (Italics  ours.)  The 
■question,  therefore.  Is  not  merely  whether  a 
wife  has  lost  a  husband  or  a  child  a  father, 
who  In  a  mechanical  way  provided  for  their 
support  from  his  earnings  or  other  means. 
We  think  that,  In  connection  with  the  evi- 
dence showing  what  the  deceased  has  contrib- 
uted to  the  family  for  support  and  main- 
tenance, the  wife  and  children  may  also  show 
the  affection  the  deceased  entertained  for 
them,  his  disposition  and  deportment  toward 
them,  his  counsel  and  advice,  and  his  care 
and  kindly  solicitude  for  their  welfare  In  so 
far  as  these  things  were  made  eifectlve  by 
his  acts,  and  that  the  Jury  may  consider  all 
these  things  in  connection  with  the  evidence 
of  the  amount  the  deceased  contributed  for 
support,  as  aforesaid,  in  arriving  at  the 
amount  which  the  widow  and  minor  children 


shall  receive  as  compensation  for  the  Injury 
sustained  by  them  by  reason  of  the  death 
of  the  husband  and  father.  We  are  of  the 
opinion,  therefore,  that  the  court  committed 
no  error  In  overruling  the  objection  and  In 
admitting  the  evidence  referred  to. 

It  is,  however,  urged  that  the  evidence  was 
Irrelevant  and  Improper  in  any  event,  because 
the  doctor's  testimony  referred  to  a  specific 
Instance  or  act  relative  to  the  deportmoit 
and  disposition  of  the  deceased,  and  to  a 
time  long  prior  to  his  death.  The  objection 
as  stated  above,  however,  was  hardly  broad 
enough  to  challenge  the  attention  of  either 
opposing  counsel  or  court  to  this  precise 
point.  Assuming,  however,  for  the  purposes 
of  this  decision,  that  the  objection  was  suffi- 
ciently broad,  we  are  still  of  the  opinion  that 
the  evidence  was  properly  admitted.  This  ob- 
jection, in  any  event,  goes  to  the  weight  of 
the  evidence  rather  than  to  its  competency. 
There  is  no  other  way  by  which  the  dece- 
dent's affection,  conduct,  and  treatment  of 
his  family  could  have  been  shown  except  aa 
it  was  done,  and  the  mere  fact  that  the  doctor 
did  not  come  Into  dally  contact  with  the  hus- 
band and  wife  and  was  thus  unable  to  testi- 
fy to  their  daily  conduct  toward  each  other 
for  a  connected  period  of  months  or  years  In 
no  way  affected  the  admissibility  of  the  tes- 
timony. 

The  next  error  assigned  by  appellant  is 
very  closely  related  to  the  one  Just  discussed. 
This  assignment  relates  to  the  admission  of 
evidence  relative  to  the  physical  condition  of 
the  widow  of  the  deceased.  The  objection 
made  to  this  evidoice  as  disclosed  by  the 
record  is  "that  It  is  not  a  proper  element  of 
damages."  The  court  overruled  the  objec- 
tion, and  counsel  saved  an  exception.  The 
testimony  given  by  a  Mrs.  Dent  in  iMrlef  Is 
as  follows:  "Well,  she  Is  almost  unable  to 
help  herself.  She  has  had  to  be  taken  care 
of  ever  since  she  was  i>aralyzed.  Now  she 
can't  do  any  housework  to  amount  to  any- 
thing. She  goes  around  the  house  and  at- 
tempts to  do  some  things,  but  not  very  much, 
because  she  has  lost  the  use  of  her  right 
limb."  It  is  contended  that  the  testimony 
should  have  been  excluded  upon  the  grounds: 
(1)  Because  it  Is  not  proper  for  any  purpose; 
and  (2)  because  the  witness  in  describing  the 
widow's  physical  condition  did  not  limit  her 
statement  to  a  time  anterior  to  the  death  of 
the  deceased.  A  conclusive  answer  to  tlie 
second  ground  of  objection  Is  that  It  la  un- 
availing because  this  specific  ground  of  ob- 
jection was  not  stated  at  the  time  ot  trial, 
but  the  general  objection  that  we  have  giv- 
en only  was  Interposed.  If  counsel  at  the 
time  had  called  the  attention  of  court  and 
opposing  counsel  to  the  fact  that  the  ques- 
tion did  not  limit  the  testimony  to  any  par- 
ticular time,  no  doubt  the  questlcm  would 
have  been  so  framed  as  to  obviate  this  ob- 
jection, and,  if  the  objection  could  not  have 
been  obviated  and  the  court  had  neverthe- 
less admitted  the  evidence  over  the  specific 
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objection,  tbe  rnllng  conld  then  hare  been 
reviewed  with  fairness  and  justice  to  all 
concerned.  In  view  of  the  state  of  the  rec- 
ord and  the  nature  and  form  of  tbe  objection, 
tblg  may  not  now  be  done.  Another  answer 
Is  that  tbe  witness,  just  before  giving  the 
testimony  before  quoted,  in  referring  to  the 
physical  condition  of  tbe  widow  of  tbe  de- 
ceased, said:  "She  has  been  an  Invalid  for 
nearly  four  years,  and  suffers  from  a  para- 
lytic stroke  on  her  right  side."  It  is  appar^ 
ent,  therefore,  that,  while  the  statement  of 
tbe  witness  as  a  matter  of  form  referred  to 
the  wife's  physical  condition  at  the  time  of 
the  trial,  the  witness  nevertheless,  in  fact, 
referred  to  such  condition  at  a  time  long 
prior  to  the  death  of  the  deceased.  For  these 
reasons  the  second  ground  of  objection  can- 
not be  sustained. 

Recurring  now  to  the  first  ground  of  objec- 
tion, it  must  be  conceded  that  upon  this  point 
the  authorities  are  in  conflict    If,  however, 
the  cases  are  critically  examined,  and   the 
statutes  on  which  tbe  decisions  are  based  are 
kept  In  mind,  the  conflict  among  the  courts 
will  be  found  to  be  more  apparent  than  real. 
In  those  jurisdlctionB  where  statutes  like  ours, 
or  of  similar  Import,  are  In  force.  It  will  be 
found  that  the  courts  with  few  exceptions,  if 
any,  have  held  evidence  of  the  character  now 
under  consideration  admissible  and  proper  to 
be  considered  by  the  jury  in  determining  the 
amount  of  damages  to  be  allowed  by  them. 
Tbe  identical   question  was  before  tbe   Su- 
preme Court  of  California  in  the  case  of  Cook 
V.  aay  Street  Hill  R.  R.  Co.,  60  Cal.  609. 
That  court  held  that  under  tbe  provisions  of 
the  statute  which  we  have  quoted  evidence 
of  the  phyMcal  condition  of  tbe  wife  Is  prop- 
er.    Indeed,  we  cannot  well  see  how   any 
court  can  logically  arrive  at  a  different  con- 
clusion, unless  the  peculiar  provisions  of  our 
statute  are  disregarded.     Tbe  statute  clear- 
ly implies  that,  in  order  to  arrive  at  tbe  real 
injury  the  wife,  or  the  minor  children  have 
sustained,  tbe  jury  should  <be  advised  of  Just 
what  they  received  from  tbe  deceased  by 
way  of  pecuniary  aid  and  assistance,  and 
also  what  they  received  from  him  by  way  of 
comfort,    advice,   and   companionship.      Tbe 
statute  seems  to  contemplate  that  a  husband 
Is    not    necessarily  an   automaton  who   re- 
sponds to  the  wants  of  bis  wife  and  minor 
childr^i  in  a  mechanical  way  merely,  and 
does  no  more  for  them  than  to  provide  for 
tbelr    support  and  maintenance.     Again,   it 
seems  to  be  assumed  in  the  statute  that  the  ac- 
tual disposition  and  inclination  of  men  differ, 
and  that  this  difference  is  made  manifest  in 
their  family  relations.    One  husband  and  fa- 
l:ber  may  be  of  great  comfort  to  bis  wife  and 
xilnor  children,  and  bis  society  and  advice 
nay  be  of  much  benefit  to  them,  while  an- 
>ther  man  may  render  to  his  family  but  Ut- 
le.  If  anything,  in  this  regard,  yet  both  may 
>rovlde  money,  or  the  means  of  support,  in 
lie  same  amount  and  to  tbe  same  extent  to 
belr  respective  families.    It  is  no  doubt  for 
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this  reason  that  the  statute  provides  that  in 
each  case  "such  damages  may  be  given  as  un- 
der all  the  circumstances  may  be  Just"  If 
all  cases  were  to  be  treated  alike,  and  the 
damages  were  to  be  limited  strictly  to  the 
mere  pecuniary  value  of  the  loss  of  support 
and  maintenance,  the  language  of  tbe  statute, 
no  doubt,  would  have  been  framed  In  ac- 
cordance with  the  statute  of  Illinois,  which, 
as  we  shall  see,  limits  the  recovery  strictly 
to  the  pecuniary  value  of  the  loss  of  sup- 
port sustained  by  the  wife  and  minor  chil- 
dren. True,  the  loss  under  our  statute  in  a 
large  sense  is  a  pecuniary  loss  merely,  since 
nothing  can  be  recovered  by  way  of  solace 
for  Injured  feelings  or  for  mental  suffering 
of  the  family  by  reason  of  the  death  of  the 
husband  and  father.  Whatever  is  allowed 
by  ^e  Jury  must  therefore  be  by  way  of  pe- 
cuniary recompense  for  tbe  loss  sustained  by 
tbe  wife  and  minor  children,  and  must  be 
strictly  limited  (1)  to  what  the  evidence 
shows  the  deceased  contributed,  and  thus 
would  probably  have  continued  to  contribute 
to  them  in  money  or  other  means  by  way  of 
support  and  as  an  accumulation  to  his  estate; 
and  (2)  to  the  money  value  of  the  injury  suf- 
fered -by  the  wife  and  minor  children  by  rea- 
son of  the  loss  of  the  advice,  comfort  and 
society  which  they  enjoyed  prior  to  the  death 
of  the  deceased  and  which  would  have  been 
continued  for  their  benefit.  If  tbe  evidence  Is 
to  the  effect  that  tbe  widow  and  minor  chil- 
dren suffered  no  loss  upon  the  first  ground 
because  the  deceased  provided  neither  money 
nor  other  means  of  support,  they  still  may  be 
entitled  to  something  upon  tbe  second  ground, 
because  the  society  of  the  deceased  may  have 
been  a  comfort  and  his  advice  of  material 
assistance  to  them.  Again,  a  wife  and  chil- 
dren may  have  lost  little  or  nothing  upon  ei- 
ther or  both  grounds,  and  the  jury  should 
then  compensate  them  only  for  what  they 
have  lost,  and,  in  case  they  have  lost  upon 
both  grounds,  they  should  receive  compensa- 
tion to  the  extent  of  their  loss.  The  jury 
should  be  informed  that  any  allowance  they 
may  make  must  be  limited  to  what  the  wife 
and  children  received  from  the  deceased  up- 
on either  one  or  both-  grounds  to  which  we 
have  referred,  and  the  jury  should  be  admon- 
ished that  in  no  event  can  the  pecuniary  in- 
terests or  the  physical  requirements  of  the 
wife  or  children  be  considered  for  tbe  pur- 
pose of  enhancing  the  damages  which  are 
caused  by  the  negligent  acts  complained  at. 
In  a  very  late  California  case  involving 
death  by  wrongful  act,  namely,  Bvarts  v. 
Santa  Barbara,  etc.,  Co.,  8  Cal.  App.  712,  80 
Pac.  830,  evidence  of  the  health  and  physicai 
condition  of  the  widow  was  admitted  seem- 
ingly without  objection,  and  was  considered 
as  proper  by  the  appellate  court  In  Califor- 
nia tbe  question  that  the  health  and  physical 
condition  of  the  dependrat  benefldaries  as 
well  as  the  question  that  the  real  relation  of 
husband  and  wife  and  his  affection  for  and 
deportment  toward,  or  treatment  of  his  faml- 
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ly,  may  be  cansldered  as  elements  of  dam- 
age, seem  to  be  settled  in  favor  of  permit- 
ting those  things  to  be  shown.  As  additional 
cases  where  some  phase  of  the  foregoing 
questions  have  been  considered  and  passed  on 
by  the  Supreme  Court  of  California,  we  refer 
to  the  following:  Dyas  v.  Southern  Pacific 
Ry.  Co.,  140  Gal.  308,  73  Pac.  972;  Beeson  v. 
Green  Mountain,  etc.,  Co.,  67  Oal.  37;  Red- 
fleld  V.  Oakland  C.  S.  Ry.  Co.,  110  Cal.  277, 
42  Pac.  822,  1063;  Keast  v.  Santa,  etc.,  Co., 
136  Cal.  200,  68  Pac.  771.  The  question  has 
also  been  considered  and  the  view  of  the  Cal- 
ifiornia  Supreme  Court  sustained  by  the 
courts  of  other  states,  as  appears  from  the 
following  cases:  Hunt  v.  Connor,  26  Ind. 
.App.  41,  59  N.  E.  50;  Hamann  v.  Milwaukee 
Bridge  Co.,  136  Wis.  39, 116  N.  W.  854;  Bal- 
timore &  O.  Ry.  Co.  V.  Noell,  32  Grat  (Va.) 
394;  Mathews  v.  Warner,  29  Grat.  (Va.)  570, 
26  Am.  Rep.  396;  Merchants',  etc,  Co.  v. 
Bams,  96  Tex.  580,  74  S.  W.  75a  In  Spiking 
v.  Con.  By.  &  P.  Co.,  33  Utah,  339,  93  Pac. 
847,  this  court  In  effect  held  to  the  doctrine 
announced  in  the  foregoing  cases  In  so  far  as 
that  doctrine  relates  to  the  elements  that 
may  'be  considered  by  the  Jury  In  determin- 
ing the  amount  of  damages  to  be  allowed,  al-' 
though  the  precise  question  now  considered 
was  not  before  us  nor  passed  on.  The  same 
may  also  be  substantially  said  with  respect 
to  the  case  of  Pool  t.  Southern  Padflc  Ry. 
Co.,  7  Utah,  303,  26  Pac.  654.  The  Virginia 
Supreme  Court  of  Appeals,  under  a  statute 
no  broader  than  oors,  as  appears  from  the 
foregoing  cases,  carries  the  doctrine  even  far- 
ther, and  permits  a  recovery  by  way  ol  sol- 
ace for  injured  feelings.  No  other  court,  so 
far  as  we  know,  however,  goes  to  this  ex- 
tent It  should  be  stated,  however,  that  un- 
der the  Virginia  statute  $10,000  is  the  limit  of 
recovery.  In  Indiana,  as  appears  from  the 
cases  referred  to,  and  other  cases  there  dted. 
In  addition  to  a  recovery  for  the  value  of  the 
dally  contributions  for  support  made  by  the 
deceased,  his  wife  and  childrai  may  also  re- 
cover for  "the  value  of  his  personal  services 
In  the  superintendence  and  care  of  his  fam- 
ily, the  education  of  his  children,  and  the 
performance  of  acts  of  paternal  assistance 
to  which  be  would  be  legally  obligated  and 
which  might  be  reasonably  expected."  It 
may  also  be  shown  "that  one  of  the  children 
of  the  deceased  is  afSlcted  with  a  permanent 
disability."  In  the  oases  which  we  have  cited 
others  are  referred  to  as  supporting  the  doc- 
trine Tve  here  invoke,  but  we  shall  not  refer 
specially  to  those  cases. 

Appellant  has  also  referred  us  to  cases 
which  hold  that  evidence  of  the  health  or 
physical  condition  of  the  wife  or  child  is  not 
relevant  to  any  issue,  and  hence  not  admis- 
sible for  any  purpose.  One  of  the  leading 
cases  cited  by  counsel  Is  Chicago,  etc.,  Ry. 
Co.  V.  Woolrldge,  174  111.  830,  51  N.  E.  701, 
in  which  the  other  Illinois  cases  nre  citod, 
and  to  which  we  shall  make  no  separate 
reference.    The  Illinois  cases  are,  however, 


all  based  upon  a  statute  which  the  Supreme 
Court  of  Illinois  has  held  strictly  limits  the 
recovery  in  cases  of  death  through  negli- 
gence to  the  money  value  of  the  loss  of  sup- 
port and  maintenance.  The  Illinois  cases,  as 
well  as  all  others  that  are  based  on  similar 
statutes,  are  therefore  not  of  controlling  in- 
fluence under  a  statute  like  ours.  The  case 
of  Seattle,  etc.,  Co.  v.  Hartless,  144  Fed.  379, 
75  C.  G.  A.  317,  Is,  however,  based  niron  a 
statute  similar  to  ours,  but  notwithstanding 
that  fact  the  Illinois  cases  are  followed  by 
the  federal  Court  of  Appeals  of  the  Ninth 
Circuit,  as  appears  from  the  case  Just  referred 
to.  In  the  Hartless  Case,  supra,  the  follow- 
ing cases  are  cited,  none  of  which  sustains 
the  ruling  In  that  case.  Alabama  Q.  S.  R. 
Co.  V.  Carroll,  84  Fed.  772,  28  C.  C.  A.  207, 
was  an  action  for  personal  injury.  The  ac- 
tion was  prosecuted  by  the  injured  person, 
and  it  was  held  that  evidence  of  his  poverty 
was  immaterial  and  inadmissible.  Chicago  & 
N.  W.  Ry.  Co.  V.  Bayfield,  37  Mich.  204,  Na- 
tional Biscuit  Co.  V.  Nolan,  138  Fed.  6,  70  C. 
C.  A.  436,  and  Pennsylvania  Co.  v.  Roy,  102 
U.  S.  456,  26  L.  Ed.  141,  also  cited  in  the 
Hartless  Case,  were  all  cases  Involving  ac- 
tions for  personal  injtirles  which  were  prose- 
cuted by  the  injured  persons  to  recover  the 
damages  sustained  by  reason  of  injuries  in- 
flicted upon  them.  In  all  those  cases  it  was 
In  substance  held  that  neither  the  family  re- 
lations nor  the  financial  condition  of  the  in- 
jured person  was  relevant  or  material.  This, 
no  doubt,  is  sound  doctrine.  One  cannot  well 
see  how  the  injured  person's  flnancial  straits 
could  have  any  eflTect  upon  the  damages  be 
may  have  sustained  by  reason  of  the  injuries 
inflicted  upon  him.  Nor  are  the  members  of 
his  family  before  the  court,  or  entitled  to 
consideration,  in  such  an  action.  Whether 
his  family  be  large  or  small,  or  whether  he 
has  one,  is  entirely  immaterial  in  determin- 
ing the  amount  of  damages  be  should  be  al- 
lowed for  the  injuries  he  has  sustained  either 
to  his  person  or  tj  his  business,  or  otherwise. 
The  other  cases  cited  by  the  court  in  the 
Hartless  Case,  supra,  have  no  bearing  upon 
the  question  now  under  consideration  what- 
ever. All  that  is  decided  in  them  is  that  im- 
proper evidence  admitted  upon  a  material  is- 
sue tried  to  a  Jury  ordinarily  is  sufficient 
ground  for  reversal.  Under  statutes  like 
ours,  we  think  the  wel^t  of  authority  is 
clearly  in  accordance  with  the  ruling  of  the 
trial  court  This  assignment  therefore  must 
be  overruled. 

If  the  foregoing  conclusions  with  respect 
to  what  constitxites  proper  elements  of  dam- 
ages are  sound,  then  the  next  assignment, 
namely,  that  the  court  erred  in  giving  the  in- 
struction on  the  measure  of  damages,  mast 
also  be  determined  against  appellant's  con- 
tention. The  instruction  complained  of  is 
very  long  and  substantially  conforms  to  the 
views  herelijbefore  expressed.  In  view  that 
we  have  already  substantially  covered  the 
subject  no  further  comment  is  necessary. 


Digitized  by 


Google 


Utah) 


EVANS  T.  OREGON  SHORT  LINK  R.  CO. 


G43 


It  is  also  asserted  that  the  conrt  erred  in 
refusing  to  charge  the  Jury  as  requested  by 
appellant  in  its  request  No.  11.    In  view  that 
appellant's  counsel  specially  rely  upon  this 
request  we  give  it  in  full.    The  riequest  is  as 
follows :  "In  determining  the  amount  of  dam- 
ages, if  any,  in  a  case  lUce  this,  with  refer- 
ence to  the  earning  capacity  of  the  deceased, 
the  jury  will  understand  that  the  calcula- 
tion is  not  to  be  made  upon  the  basis  of  the 
total  amount  of  probable  earnings,  but  only 
upon  such  portion  of  these  earnings  as  would 
probably   hare   gone   to   the   benefit  of   the 
plaintiffs  in  this  case  if  the  deceased  had  lived 
and  acquired  such  earnings,  but,  when  you  de- 
termine what  percentage  or  proportion  of  the 
probable  earnings  would  have  gone  to  the  ben- 
efit of  these  plaintiffs,  you  have  no  right  to 
award  them  in  your  verdict  now  the  sum  total 
that  such  proportion  -would  amount  to  at  the 
end  of  deceased's  expectancy.     All  that  the 
plaintififa  would  be  entitled  to  in  the  verdict 
so  far  as  his  future  earnings  and  contribu- 
tions go  to  constitute  damages  would  be  the 
present  value  of  what  would  amount  to  such 
total  sum  at  the  end  of  such  expectancy. 
You  will  consider  all  the  evidence  in  the  case 
to  determine  what  such  present  value  would 
be,  and'  you  must  not  award  anything  in  ex- 
cess of  such  present  value.    The  measure  of 
damages  for  the  loss  of  human  life,  resulting 
from  .negligence,  so  far  as  future  earnings 
and  contributlonB  go  to  constitute  damages, 
Is   the   present   value   of   the    contributions 
made  by  the  deceased  to  the  beneficiaries,  as- 
certained by  deducting  the  cost  of  his  living 
and  expenditures,  from  the  net  income,  and 
no  more  can  be  allowed  than   the  present 
worth  of  accumulations  arising  from  such 
net  Inootae,  based  upon  the  expectancy  of 
life.     That  Is,  having  ascertained  the  total 
sum,  its  payment  must  be  anticipated  and 
capitalized,  and  no  more  than  the  present 
worth  thereof  can  be  awarded  in  damages." 
That  this  Instruction  falls  to  Include  all  the 
elements  that  the  jury  may  consider  In  de- 
termining the  amount  to  be  allowed  under 
our  statute  we  think  is  already  made  clear. 
Tbe  principal  contoition,  however,  is  that 
the  court  erred  in  refusing  the  instruction 
upon  the  ground  that  it  Is  the  only  direction 
to  the  Jury  limiting  the  amount  of  tbe  re- 
covery to  the  present  value  of  what  the  jury 
may  find  that  the  deceased  would  probably 
bave  contributed  to  his   family  either  for 
their  support  or  as  an  addition  to  his  estate. 
If  we  should  concede  that  the  present  value 
rule  should  be  taken  as  the  true  basis,  as 
urged  by  counsel,  yet  the  court  did  not  err 
In    refusing  the  particular   instruction,  be- 
cause, as  we  have  seen,  it  was  faulty  in  oth- 
er respects;    but  the  instruction  was  proper- 
ly   refused,   even  though   the  present  value 
rule  were  to  be  rigorously  enforced,  as  an 
analysis  of  the  Instruction  will  demonstrate. 
With  regard  to  tbe  probable  contributions  to 
the  beneficiaries  by  the  deceased  out  of  his 
Xjrobable  earnings,  the  court  In  the  request 


is  asked  to  charge  the  jury  that  they  should 
take  the  total  sum  of  such  contributions  as 
if  made  at  the  end  of  the  deceased's  expect- 
ancy of  life,  and  then  calculate  the  present 
value  of  such  total  sum.  It  la  erirldent  that 
under  any  drcumstances,  such  a  rule  would 
not  be  a  correct  measure  of  damages,  but 
the  discount  should  be  made  only  from  the 
time  that  it  is  found  that  such  contributions 
would  have  been  actually  made  by  the  de- 
ceases' to  the  beneficiaries  had  he  lived.  For 
example,  if  the  jury  found  that  out  of  the 
earnings  of  the  deceased  he  would  have  con- 
tributed to  the  beneficiaries  an  annuity  ot 
$100  from  the  time  of  his  death  for  30  years 
thereafter  (the  probable  period  of  Ufe),  the 
present  worth  of  such  an  annuity,  payable 
at  the  end  of  each  year  for  a  period  of  30 
years,  discounted  at  the  rate  of  5  per  cent, 
per  annum  compound  Interest  would  be  sub- 
stantially the  sum  of  $1,537.20;  while.  If 
the  jury  were  to  follow  the  instruction  re- 
quested and  they  had  assumed  such  contribu- 
tions to  amount  to  $3,000  payable  at  the  end 
of  the  thirty  years  expectancy,  the  present 
worth  of  such  sum  of  $3,000  so  payable,  dis- 
counted at  the  same  rate  before  stated,  would 
amount  to  only  $603.  In  tbe  foregoing  il- 
lustration the  contributions  are  assumed  to 
be  made  annually  by  the  deceased  to  his 
family.  In  actual  family  Ufe  all  know  that 
the  contributions  by  the  husband  and  father 
(except  the  accumulations  to  his  estate)  are 
made  either  daily,  weekly,  or,  at  least,  month- 
ly. But,  in  addition  to  such  contributions, 
the  husband  and  father  may,  and  usually 
does,  render  assistance  to  his  family  In  other 
ways  than  by  merely  making  contributions 
in  money  for  which  the  family,  in  case  of  his 
death,  is  entitled  to  be  compensated,  and  the 
amount  they  should  receive  therefor  is  usu- 
ally a  matter  which  to  a  large  extent  at  least 
must  be  left  to  the  jury.  In  view  of  the  com- 
plications which  arise  in  such  cases,  It  Is  ap- 
parent why  some  courts  have  refused  to 
adopt  the  mathematical  present  value  rule. 
In  view  of  the  foregoing.  It  follows  that  it 
becomes  unnecessary  to  pass  upon  the  ques- 
tion whether  in  this  jurisdiction,  in  view  of 
the  provisions  of  our  statute,  the  present 
value  theory  should  prevail  or  not,  and  we 
do  not  pass  upon  that  question. 

We  are  not  unmindful  of  appellant's  con- 
tention that  the  large  amount  allowed  by  the 
jury  in  this  case  is  probably  attributable  to 
the  admission  of  the  evidence  objected  to, 
the  Instruction  on  the  measure  of  damages 
complained  of,  and  the  failure  of  the  court 
to  limit  tbe  recovery  to  the  present  value  of 
whatever  pecuniary  contributions  the  deceas- 
ed would  probably  have  made  for  the  benefit 
of  bis  family.  Siven  If  counsel's  theories 
were  correct,  these  things,  for  the  reasons 
we  have  stated,  could  not  legally  affect  the 
verdict  and  judgment  But  the  amount  al- 
lowed by  the  jury  (which  we  freely  concede  is 
quite  large)  can  readily  be  accounted  for  up- 
on all  the  facts  and  circumstuuces  that  were 
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before  the  Jury  upon  the  question  of  damages. 
While  the  earnings  of  the  deceased  and  his 
savings  up  to  the  time  of  Ills  death  were  per- 
haps not  extraordinary,  yet,  in  view  that  he 
was  in  the  very  prime  of  life,  that  he  was  a 
man  of  frugal  and  temperate  habits,  his 
splendid  physical  health,  his  past  experience, 
his  general  conduct  towards  his  whole  fam- 
ily, and  bis  ministrations,  advice,  and  assist- 
ance to  them  when  either  slcli  or  well,  as  dis- 
closed by  the  evidence,  makes  this  case  an 
exceptional  one  in  so  far  as  the  amount  of 
damages  is  concerned.  In  our  opinion  the 
explanation  of  the  large  sum  allowed  Is  to 
be  found  in  the  things  that  we  have  Just 
enumerated  rather  than  in  the  grounds  as- 
signed by  counsel  as  aforesaid. 

Appellant  also  Insists  that  the  court  erred 
In  giving  the  following  portions  of  instruc- 
tions, to  wit:  "It  is  the  presumption  of  law 
that  every  man  exercises  due  care  for  bis 
own  safety  when  in  a  place  of  danger,  and 
the  presumption  is  that  the  deceased  did -so 
when  he  approached  the  crossing."  And, 
further,  the  following:  "The  court  instructs 
the  jury  that  the  plaintiffs  need  not  affirma- 
tively prove  that  the  deceased  looked  and 
listened  for  the  train  before  coming  upon 
the  crossing.  The  presumption  is  that  he 
did  BO,  and  the  burden  of  proof  that  he  did 
not  is  on  the  defendant  railway  company, 
and  it  must  be  proved  by  a  preponderance 
of  the  evidence."  It  Is  conceded  by  counsel 
for  appellant  that  those  excerpts,  in  the 
absence  of  all  evidence,  do  correctly  state 
an  abstract  rule  or  proposition  of  law,  but 
it  Is  urged  that  It  was  error  to  give  them  in 
this  case,  because  there  were  eye-witnesses 
to  what  occurred  Just  before  and  at  the  time 
of  the  collision,  and  hence,  It  is  contended, 
there  was  nothing  left  upon  which  a  legal 
presumption  could  operate.  It  is  further 
strenuously  insisted  that  in  view  that  ap- 
pellant in  its  answer  set  up  and  relied  on 
the  plea  of  contributory  negligence,  and  since 
the  evidence  upon  that  plea  was  before  the 
Jury,  therefore  the  respondents  could  not  be 
permitted  to  throw  the  presumption  referred 
to  in  the  instruction  into  the  balance  to  be 
weighed  by  the  jury  against  the  evidence  In 
support  of  appellant's  plea  of  contributory 
negligence.  Had  the  court  done  this  by  giv- 
ing the  instruction  complained  of,  the  con- 
tention of  counsel  would  be  sound.  This  is 
well  illustrated  by  the  authorities  cited  by 
counsel  In  support  of  their  contention.  But 
we  are  of  the  opinion  that  such  was  neither 
the  intended  nor  the  actual  effect  of  the 
language  used  by  the  court  In  the  two  in- 
structions quoted  from  above.  What  was 
said  by  the  court  was.  In  effect,  no  more 
than  to  call  the  JTirors'  attention  to  the  fact 
that  the  burden  of  proof  upon  the  plea  of 
contributory  negligence  was  upon  appellant; 
and,  unless  such  negligence  was  established 
by  a  preponderance  of  the  evidence  upon 
that  subject,  then  the  respondents  must  pre- 
vail as  to  that  Issue.     Similar  instructions 


were  assailed  in  the  same  way  In  Steele  v. 
Northern  Pacific  Ry.  Co.,  21  Wash.  2ST-30^ 
57  Pac.  820,  and  in  Baltimore  &  O.  By.  Co. 
V.  McKenzie,  81  Va.  77.  By  referring  to 
those  cases,  it  will  be  seen  that  Instructions 
given  in  the  manner  and  form  as  those  com- 
plained of  do  not  come  within  the  objection 
passed  on  in  the  cases  referred  to  by  counsel 
for  appellant ,  We  are  of  the  opinion,  there- 
fore, that  this  assignment  should  be  over- 
ruled. 

The  criticism  with  respect  to  the  tenth 
Instruction  is  in  our  Judgment  without  mer- 
it The  construction  that  counsel  seemingly 
place  upon  that  instruction  is  entirely  too 
narrow,  and  we  are  satisfied  that  the  Jury 
were  not  misled  by  the  language  used  by  the 
court. 

Nor  did  the  court  err  In  refusing  the  de- 
fendant's request  No.  8  with  respect  to  the 
duty  of  deceased  before  attempting  to  cross 
the  railroad  track.  The  law  upon  this  fea- 
ture of  the  case  was  sufficiently  and  cor- 
rectly stated  in  other  instructions,  and  hence 
the  court  did  not  err  in  its  r^usal  to  give 
the  particular  request 

The  next  assignment  relates  to  the  giving 
of  Instruction  No.  14.  In  this  Instruction  the 
court.  In  substance,  told  the  jury  that,  al- 
though a  railroad  company  may  comply  with 
the  statutory  requirements  of  ringing  the 
bell  or  sounding  the  whistle  in  approaching 
a  public  crossing,  yet  it  may  nevertheless  be 
guilty  of  negligence  "In  failing  to  adc^t 
such  other  reasonable  measures  for  public 
safety  as  common  prudence  may  dictate  con- 
sidering the  danger,  travel,  and  surrounding 
circumstances."  It  Is  contended  that,  by 
this  instruction,  the  court  authorized  the  Ju- 
ry to  speculate  and  base  a  verdict  upon  any- 
thing which  in  their  Judgment  the  appellant 
ought  to  have  done,  or  (Knitted  to  do.  In  or- 
der to  prevent  this  or  other  accidents  at  the 
particular  crossing  In  question.  We  can- 
not assent  to  this  contention.  The  court  bad 
in  another  instruction  told  the  jury  In  ex- 
plicit terms  that,  "before  plaintiffs  can  re- 
cover, the  plaintiffs  must  satisfy  you  by  a 
preponderance  of  the  evidence  that  some  one 
of  the  negligent  acts  alleged  in  the  complaint 
caused  the  death  of  Mr.  Price.  If  you  are 
so  satisfied  by  a  preponderance  of  the  evi- 
dence, then  your  verdict  should  be  for  the 
plaintiffs,  unless  you  find  that  the  defendant 
has  established  its  defense  of  negligence  up- 
on the  part  of  the  deceased."  All  of  the  Ui- 
structions  must  be  considered  together,  and, 
when  so  considered,  it  Is  manifest  that  the 
criticism  of  counsel  Is  really  without  merit 
The  instruction  complained  of,  therefore, 
simply  and  correctly  stated  an  abstract  prop- 
osition of  law,  and  gave  a  general  defini- 
tion of  what  would  constitute  negligence. 
The  Jury  must  have  understood  that  their 
verdict  must  be  based  upon  one  or  more  of 
the  acts  of  negligence  charged  in  the  com- 
plaint, all  of  which  were  also  set  forth  In 
the  instructions,  and  their  attrition  was  es- 
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I>eclally  directed  to  them  as  we  have  shown. 
It  may  be  true  that  It  was  not  necessary  to 
give  the  instruction  in  question,  hut  It  is 
likewise  true  that  It  was  not  necessary  to 
give  quite  a  number  of  Instructtons  which 
were  given  at  the  instance  of  both  parties, 
some  of  which  we  have  alluded  to  and  others 
we  have  not  The  Instructions  are  very  vo- 
luminous and  cover  every  possible  theory  of 
both  sides.  Some  of  them  are  necessarily 
repetitions  to  some  ext«it.  It  Is  apparent 
that  the  court  gave  many  of  the  requests 
of  counsel  on  both  sides,  and  in  that  way 
Bome  of  the  matters  complained  of  crept  into 
the  record.  The  mere  fact  that  Instructions 
are  long  and  to  some  extent  repeated,  and 
hence  unnecessary,  cannot  be  permitted  to 
affect  the  verdict  or  Judgment  which  is  oth- 
erwise without  prejudicial  error.  We  are  of 
the  opinion  that  the  Jurors  were  not  misled 
by  anything  that  is  contained  in  the  instruc- 
tions, nor  do  we  think  the  respondents  ob- 
tained any  undue  advantage  or  that  the  ap- 
pellant was  In  any  way  prejudiced  by  any- 
thing that  was  omitted  from  the  Instrac- 
tlons. 

The  last  assignment  to  be  noticed  relates 
to  the  refusal  of  the  court  to  direct  a  ver- 
dict for  appellant  in  accordance  with  Its 
request  It  is  vigorously  insisted  that  this 
case  comes  squarely  within  the  principles 
laid  down  by  the  majority  of  this  court  In 
Wilkinson  ▼.  O.  S.  L...Ry.,  99  Pat  466.  In 
that  case,  In  the  opinion  of  this  court  the 
evidence  admitted  of  hut  one  conclusion, 
which  was  that  if  the  Injured  person  had 
looked  at  all  before  entering  upon  the  cross- 
ing, he  would  have  seen  the  approaching  en- 
gine, and  hence  easily  could  have  avoided 
the  collision  and  consequent  injury  to  him-, 
self.  It  was  a  clear  case,  therefore,  of  con- 
tributory negligence  on  the  part  of  the  trav- 
eler, which,  in  the  Jud|^ent  of  this  court 
was  inexcusable  as  a  matter  of  law.  In 
view  of  this  there  was  nothing  to  submit 
to  the  Jury.  In  the  case  at  bar  we,  however, 
cannot  say  as  a  mfrtter  of  law  that  the  de- 
ceased was  guilty  of  negligence  In  attempt- 
ing to  cross  the  track  In  view  of  all  the 
facts  and  circumstances  involved.  Nor  can 
we  say  as  a  matter  of  law  that  be  did  not 
look  new  listen  for  the  approaching  train 
before  attempting  to  cross  the  track.  There 
are  many  circumstances  which  enter  Into 
a  consideration  of  the  question  of  the  neg- 
ligence of  the  deceased  which  It  was  proper 
to  submit  to  the  Jury.  The  case  is  one  which 
It  was  not  only  proper  to  submit  to  the  jury 
upon  the  evidence,  but  It  belongs  to  that  class 
which  it  would  have  been  error,  under  all  the 
circumstances,  not  to  have  so  submitted. 

The  Judgment  therefore  Is  affirmed,  with 
costs  to  respondents. 

McCARTT,  J.,  and  LEWIS,  District  Judge, 
concur. 


(41  Mont.  2.1(!) 

POOR  V.  MADISON   RIVER   POWER   CO. 

et  al. 

(Supreme  Court  of  Montana.     April  28,  1910.) 

1.  Appeal  and  Ebrob  (S  2T3*)— Objections— 
Spboifio  Objections— Neobssitt. 

Rev.  Codes,  i  6746,  subd.  5,  prohibiting  re- 
versals for  error  in  instructions  unless  specific 
objection  is  made  thereto  at  the  time  of  set- 
tlement in  the  trial  court  and  an  exception  tak- 
en, error  in  an  instruction  for  conflicting  with 
another  instruction  cannot  l>e  reviewed,  when 
the  objection  to  it  was  that  it  referred  to  an 
issue  not  involved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  {  278;*  Trial,  Cent  Dig.  H 
689-^86.]  •   •         •  ^    " 

2.  Mabteb  and  Sebvant  (|  291*)— Irjubies— 
Actions  —  Instbdctions  —  CoirroBiaTT  to 
Issue. 

In  an  action  against  an  electric  power  com- 
pany for  th6  death  of  an  employ^  doing  car- 
penter worli  upon  a  substation  liy  throwmg  his 
arm  across  a  chai^d  electric  wire  to  avrad  a 
fall,  which  was  tried  upon  the  theory  that  the 
wires  were  dangerous,  the  only  issue  being 
whether  intestate  was  warned  of  the  danger,  the 
court  instructed  that  plaintilf  did  not  contend 
that  defendants  were  negligent  in  operating  the 
wire  as  they  did,  but  that  tiie  negligenceclaim- 
ed  was  in  failing  to  warn  Intestate  of  its  dan- 
gerous condition  and  in  potting  him  to  woifc 
where  he  mii;ht  be  expected  to  come  in  contact 
with  it  so  that  plaintiff  must  show  that  he  did 
not  have  sufficient  knowledge  to  appreciate  the 
danger  of  coming  in  contact  with  tiie  wire,  and 
that  defendants  failed  to  warn  Urn  of  sach  dan- 
gers, and  ordered  him  to  woik  at  a  point  where 
he  might  come  in  contact  with  it  Held,  that 
the  charge  conformed  to  the  theory  of  the  case 
at  trial. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant  Cent  Dig.  H  1188-1147;  Dee.  Dig.  i 
291.*] 

3.  TBIAI,     (8     251*)— iNSTBUOnONS— CONFOBlf- 

iTT  TO  Issues. 

In  an  action  against  an  electric  company 
for  the  death  of  an  employ^  by  throwing  his 
arm  across  charged  electric  wires  to  avoid  a 
fall,  which  was  tried  on  the  theory  that  the 
wires  were  dangeroos,  and  that  the  only  issue 
was  intestate's  knowledge  of  the  danger  and  de- 
fendants' failure  to  warn  him  thereof,  a  charge 
that  if  defendants  were  negligent  in  not  provid- 
ing intestate  "with  a  reasonably  safe  place  in 
which  to  perform  his  woric,"  and  he  did  not 
know  or  appreciate  the  danger,  and  was  not 
warned  thereof  by  defendants,  etc.,  and  was 
killed  because  of  tlie  unsafe  place  in  which  he 
was  permitted  to  work  and  defendants'  fail- 
ure to  warn  him  of  the  danger,  the  jury  should 
find  for  plaintiff,  was  erroneous,  for  submit- 
ting the  question  of  negligence  in  furnishing  a 
dangerous  place  to  work  when  that  was  not  an 
issue. 

[B)d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  587-595:    Dec.  Dig.  {  251.*] 

4.  Appeax.  and  Ebrob  (|  1064*)— Habiclbss 
Errob  —  Instructions  —  Pbejudicial    BJp- 

FECT. 

Since  the  instruction  required  a  finding  of 
negligence  in  maintaining  the  place  of  work  in 
order  to  authorize  a  verdict  for  plaintiff,  when 
that  was  not  necessary  to  entitle  him  to  recover, 
it  was  not  prejudicial  to  defendants,  and  they 
cannot  complain  therecrf. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent   Dig.  §{  4219-4224;    Dec.  Dig.   | 
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5.  Trial  (|  849*)  —  Interkooatobies  —  Sub- 
mission OF  Questions — Necessitt. 

Kcv.  Codes,  §  6758,  providing  that  the  court 
may  instruct  the  jury,  upon  findiu^  a  general 
yeraict,  to  find  upon  particular  queations  of  fact, 
and  require  a  written  finding  thereon,  does 
not  compel  the  court  to  submit  particular  ques- 
tions of  fact,  though  it  may  do  so  in  its  discre- 
tion. 

[Eld.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §§  823-82,7;   Dec.  Dig.  J  349.*] 

&  TrIAI.  a  352*)— INTEBBOOATOBIES— FOBM  OF 

Qdestion— Double  Questions. 

In  an  action  against  a  power  company  for 
an  employe's  death  by  throwing  his  arm  across 
a  charged  electric  wire  to  avoid  a  fall,  a  special 
issue  tendered,  as  to  whether  a  certain  witness 
in  intestate's  presence  made  an  experiment,  and 
at  the  same  time  explained  to  intestate  the  dan- 
gerous nature  of  the  wire  on  which  he  was  kill- 
ed, involved  two  questions,  and  should  have  been 
refused,  as  tending  to  confuse  the  jury  in  de- 
termining whether  such  witness  explained  to  in- 
testate the  dangerous  character  of  the  wires. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  840-848;    Dec.  Dig.  {  352.*) 

7.  Trial  (§  354*)- Special  Interbogatobies 
—Withdrawal— Discretion  or  Court. 

Since  it  was  within  the  court's  discretion  to 
Bobmit  a  special  question  and  require  a  finding 
thereon,  it  wea  also  within  its  discretion  to 
witiidraw  such  question  after  submitting  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  844;    Dec.  Dig.  §  354.*] 

8.  Trial  (I  354*)  —  Issueb  —  Withdrawal — 
Implied  WrrnDBAWAL. 

A  special  question  submitted  to  the  jury 
was  in  effect  withdrawn  by  receiving  the  general 
verdict  without  requiring  an  answer  to  such 
question. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {844;   Dec.  Dig.  |  354.*] 

9.  Trial  (§  362*)  —  Special  Findinqb- Pub- 
THEB  Findings— Time  fob  Making. 

After  the  jury  had  been  finally  discharged 
and  released  from  their  oaths,  so  that  they  could 
not  be  recalled  except  by  consent  of  both  par- 
ties, to  recall  them  at  defendant's  request,  and 
require  them  to  answer  a  material  interroga- 
tory, would  violate  plaintiff's  right  to  trial  by 
a  jury  selected  and  sworn,  as  required  by  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  865-«68;   Dec  Dig.  i  362.*] 

10.  Appeal  and  Ekrob  (J  1002*)- Vebdict— 
Conclusiveness — Conflicting     Evidence. 

Where  the  jury  could  have  found  either 
way  upon  the  questions  of  fact  involved,  the 
Teraict  will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  3935-3937;  Dec.  Dig.  < 
1002.'] 

Smith,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Oalladn  Coun- 
ty; W.  R.  C.  Stewart,  Judge. 

Action  by  J.  R.  Poor,  as  administrator  of 
Amos  R.  Howerton,  deceased,  against  the 
Madison  River  Power  Company  and  another. 
From  a  Judgment  for  plaintiff  and  an  order 
denying  a  motion  for  new  trial,  defendants 
appeal.    Affirmed. 

Maury  &  Templeman  and  Hartman  &  Hart- 
man,  for  appellants.  Geo.  Y.  Patten,  for  re- 
spondent 


BRANTLT,  C,  J.  Action  by  the  plaintiff 
as  administrator  of  Amos  R.  Howerton,  de- 
ceased, for  damages  for  the  death  of  said 
Howerton,  caused  by  his  coming  in  contact 
with  a  highly  charged  wire  in  the  electric 
substation  of  defendant  at  Bozeman,  in  Gal- 
latin county,  while  he  was  in  the  employ  of 
the  defendants  therein  as  a  carpenter.  A 
statement  of  the  case  sufficient  to  give  a 
clear  idea  of  the  Issues  Inyolved  will  be  found 
in  the  opinion  of  this  court  on  a  former  ap- 
peal. 38  Mont  341,  99  Pac.  947.  At  the 
close  of  the  evidence  on  the  first  trial,  the 
district  Judge,  on  motion  of  defendants,  di- 
rected a  verdict  in  their  behalf.  The  judg- 
ment entered  tbereon  and  an  order  denying 
plaintiff's  motion  for  a  new  trial  were  re- 
versed by  this  court,  and  a  new  trial  ordered, 
on  the  ground  that  the  court  erred  in  with- 
drawing the  case  from  the  Jury.  A  second 
trial  resulted  In  a  verdict  and  Judgment  for 
the  plaintiff.  The  case  Is  now  before  this 
court  upon  defendants'  appeal  from  the  judg- 
ment and  order  denying  their  motion  for  a 
new  trial.  Though  before  the  trial  the  com- 
plaint was  amended  in  some  particulars,  the 
issues  remained  substantially  the  same.  The 
evidence  introduced  on  the  trial  was  also 
substantially  the  same,  except  as  will  here- 
after be  noted. 

In  the  paragraiA  of  the  opinion  devoted  to 
a  consideration  of  the  Issues  involved  this 
court  on  the  former  appeal,  speaking  through 
Mr.  Justice  Smith,  said:  "Appellant's  coun- 
sel contend  that  under  the  admissions  in  the 
pleadings  and  the  undisputed  proofs  on  the 
trial  there  was  and  is  only  one  question  in 
the  case,  namely,  whether  Howerton  was 
warned  of  the  danger;  and  we  are  inclined 
to  agree  that  this  is  the  principal  question  In- 
volved. No  complaint  Is  made  that  the  sub- 
station was  not  properly  constructed,  or  that 
any  of  the  appliances  were  defective  or  In- 
sufficient It  is  alleg^  in  the  complaint,  and 
tacitly  admitted  In  the  answer,  that  the  wires 
were  dangerous.  •  »  •  The  real  grijevance 
complained  of  is  the  failure  to  warn  the 
plaintiff  of  the  danger,  inasmuch  as  he  was 
Ignorant  of  it  *  *  •  The  question  of  the 
failure  of  the  defendants  to  furnish  approved 
or  different  appliances  is  not  in  the  case." 
At  the  trial  the  parties  proceeded  upon  the 
theory  of  the  case  thus  outlined,  the  plain- 
tiff undertaking  to  show  that  the  defendants, 
knowing  and  appreciating  the  dangerous  char- 
acter of  the  place,  employed  Howerton,  the 
deceased,  who  was  ignorant  of  its  character, 
and  directed  him  to  work  there  without 
warning  bim  of  the  danger  or  giving  him  In- 
formation with  respect  to  it,  and  were  thus 
guilty  of  actionable  negligence.  The  defend- 
ants sought  to  show  that  the  deceased  was 
not  only  sufficiently  warned  of  the  danger 
lurking  in  the  place,  but  fully  understood 
and  appreciated  it.  Of  course,  having  adopt- 
ed this  theory  of  the  case,  both  parties  pro- 
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nature  or  tne  agency  empioyeo,  ana  not  oe- 
caase  of  any  negligence  on  the  part  of  the 
defendants  in  maintaining  it  as  tliey  did. 

Ttie  principal  contention  now  made  is  that 
the  district  court  erred  in  its  Instructions  in 
submitting  the  case  to  the  Jury.  Our  atten- 
tion Is  called  especially  to  Instruction  8,  re- 
quested by  the  plaintiff,  and  instruction  13, 
requested  by  defendants.  These  are  as  fol- 
lows: 

"No.  8.  You  are  instructed  that  If  you  be- 
lieve from  a  preponderance  of  the  evidence 
that  the  defendants  were  grnOty  of  negligence 
In  failing  to  provide  the  deceased,  Amos  R. 
Howerton,  with  a  reasonably  safe  place  in 
which  to  perform  his  work,  and  that  said 
deceased  did  not  know  or  appreciate  the  dan- 
ger to  which  be  was  subjected  In  the  place 
where  he  was  working,  and  was  not  warned 
thereof  by  the  defendants,  or  either  of  them, 
and  under  the  circumstances  as  a  reasonably 
prudent  man  ought  not  to  have  known  or  ap- 
preciated the  danger  at  the  place  where  he 
was  working,  and  while  engaged  In  his  work 
for  the  defendant  Madison  River  Company  he 
was  killed  by  reason  of  the  unsafe  place  In 
•which  he  was  permitted  by  defendants  to 
work,  ancT  their  failure  to  -warn  him  of  such 
.danger,  your  verdict  should  be  for  the  plain- 
tiff." 

"No.  13.  The  complaint  does  not  charge,  nor 
the  plaintiff  contend,  that  the  defndants  were 
negligent  because  they  maintained  and  oper- 
ated their  power  house  and  high  tension  wire 
upon  which  Howerton  met  his  death  In  the 
manner   in   which   the  evidence  Shows   the 
same  were  maintained  and  operated,  and,  In 
fact,  that  the  same  was  maintained  and  oper- 
ated as  the  evidence  shows  it  was,  does  not 
constitute  negligence.    The  negligence  charg- 
ed Is  the  failure  to  warn  Howerton  of  the 
dangerous  condition  of  the  wire  and  the  put- 
ting him  to  work  at  a  place  in  the  power 
bouse  where  he  might  be  erpected  to  come  In 
contact  with  the  wire.     It  Is  therefore  not 
sufficient  for  the  plaintiff  to  show  the  main- 
tenance of  the  wire  upon  which  Howerton 
met  his  death  In  the  position  tn  which  the 
evidence  shows  it  to  have  been.     He  must 
also  show  that  Howerton  had  not  sufficient 
knowledge  of  the  dangers  of  the  wire  to  ap- 
preciate the  danger  to  himself  in  coming  In 
contact  with  the  same;   that  the  defendants, 
or  either  of  them,  failed  to  warn  him  of  such 
dangers,  and  permitted  or  ordered  him  to  go 
to  work  at  a  point  In  the  power  house  where 
lie  might  oome  In  contact  therewith,  and  this 
must  be  shown  by  a  fair  preponderance  of  the 
evidence." 

The  specific  objection  made  to  the  former 
of  these  Instructions  is  that  the  first  clause 
of  It,  ending  with  the  words  "in  which  to  per- 
form his  work,"  Is  erroneous.  In  that  It  has 
reference  to  an  issue  not  involved  in  the  case, 
and  Is  therefore  misleading.  In  the  argu- 
ment In'  the  brief  counsel  insist  that  this  por- 


Biaes,  IS  in  direct  connict  with  instrucuon  is. 
Under  the  statute  (ReV.  Ck)des,  {  6746,  subd. 
6),  this  court  cabnot  reverse  a  judgment 
and  direct  a  new  trial  for  error  In  any  In- 
struction, unless  specific  objection  was  made 
to  It,  pointing  out  the  error  alleged,  at  the 
time  of  settlement  In  the  trial  court,  and  an 
exception  preserved  to  the  action  of  the  court 
In  overruling  the  objection.  For  present 
purposes  It  may  be  conceded  that  the  two  In- 
structions are  In  substantial  confilct.  Even 
so,  under  the  rule  declared  by  the  statute,  the 
o-ror  thus  committed  cannot  be  made  a 
ground  of  reversal.  Tergy  t.  Helena  L.  & 
Ry.  Co.,  39  Mont  213,  102  Pac.  310;  Robin- 
son V.  Helena  L.  &  Ry.  Co.,  88  Mont.  222, 
99  Pac.  837;  Lehane  v.  Butte  Electric  Ry. 
Co.,  37  Mont.  564,  97  Pac.  3.038. 

Instruction  No.  13  was  formulated  upon 
the  theory  that  It  was  only  incumbent  upon 
the  plaintiff  to  establish  (1)  that  Howerton 
had  not  sufficient  knowledge  of  the  charac- 
ter of  the  place  to  appreciate  the  danger; 
and  (2)  that  the  defendant  permitted  or  di- 
rected him  to  work  there  without  warning 
him  of  the  danger  so  that  he  might  guard 
against  it  This  is  entirely  in  accord  with 
the  theory  developed  by  the  parties  In  In- 
troducing their  evidence.  The  portion  of  in- 
struction Ko.  8  to  which  the  objection  was 
directed  did  sutanlt  to  the  jury  an  Issue 
which  had  been  eliminated  from  the  case. 
Under  It,  in  order  to  recover,  the  plaintiff 
must  have  shown  (1)  that  defendants  failed 
to  furnish  the  plaintiff  a  reasonably  safe 
place  In  which  to  work;  (2)  that  plaintiff 
did  not  know  of  the  dangerous  conditions 
existing  there  and  appreciate  them ;  and  (3) 
that  defendants  permitted  and  directed  him 
to  work  there,  without  warning  him  of  the 
danger.  In  view  of  the  theory  upon  which 
the  parties  proceeded,  the  court  should  have 
assumed  that  the  defendants'  wires,  highly 
charged,  as  they  were,  with  electricity,  were 
dangerous,  and  told  the  jury  definitely  that 
such  was  the  case.  It  should  also  have  In- 
formed them  that  the  plaintiff  did  not  claim 
that  the  defendants  were  negligent  In  main- 
taining them  as  they  did.  It  should  then 
have  required  them  to  find  upon  the  remain- 
ing two  Issues.  Thus  the  Incongruity  con- 
tained In  this  Instruction  would  have  been 
eliminated.  In  effect,  however,  the  Incon- 
gruity could  not  have  prejudiced  the  defend- 
ants. It  merely  required  the  jury  to  find 
as  an  essential  element  of  plaintiff's  right  to 
recover  an  additional  fact  which  it  was  not 
necessary  to  find,  to  wit,  that  the  defend- 
ants were  guilty  of  negligence  In  maintain- 
ing the  place  as  they  did.  This  cast  a  bur- 
den upon  the  plaintiff  which  he  was  not 
bound  to  assume.  Since  this  was  so,  the  de- 
fendants, in  view  of  plaintiff's  admission 
that  they  were  not  in  fact  negligent  in 
maintaining  the  place,  were  put  in  a  more 
advantageous  position  than  they  otherwise 
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would  have  beoi,  bad  the  Issue  been  entire- 
ly eliminated;  for,  under  this  Instruction, 
standing  alone,  though  the  jury  had  found 
that  deceased  was  ignorant  of  the  conditions, 
and  that  defendants  failed  to  warn  him  of 
them,  they  must  still  have  found  for  the 
defendants,  unless  they  further  found  that 
the  defendants  were  negligent  In  maintain- 
ing the  place  as  they  did.  Such  being  the 
situation,  the  defendants  cannot  complain. 
At  the  request  of  defendants,  the  court 
submitted  to  the  Jury  the  following  special 
interrogatory:  "Did  the  witness  Barclay,  in 
the  presence  of  Amos  B.  Howerton,  mal^e  an 
experiment  and  at  the  same  time  explain  to 
said  Howerton  the  dangerous  nature  of  the 
wire  on  which  Howerton  was  killed?"  The 
witness  mentioned  had  not  testified  at  the 
previous  trial.  At  tlie  time  the  accident  oc- 
curred, he  was  employed  by  the  defendant 
company  for  general  work  about  the  substa- 
tion. He  testified  that  during  the  time  of 
his  employment  there  he  and  Howerton  and 
.McCabe,  another  carpenter  employed  with. 
Howerton,  had  discussed  the  dangerous  char- 
acter of  the  wire  with  which  Howerton  came 
in  contact ;  that  by  an  experiment  then  con- 
ducted by  the  witness,  in  their  presence,  In 
another  place  In  the  station,  he  had  shown 
them  bow  the  current  would  leave  the  wire 
when  another  conductor  was  brought  near 
It;  and  that  be  told  them  that  the  wire 
used  in  the  experiment  was  the  same  one 
which  passed  near  the  place  where  Hower- 
ton was  working.  He  stated,  further,  that 
both  Howerton  and  McCabe  said  at  the  time 
that  they  realized  that  It  was  dangerous  to 
come  In  contact  with  a  charged  wire,  and 
that  they  would  thereafter  keep  away  from 
It.  It  was  admitted  by  McCabe  that  the  ex- 
periment was  conducted  by  Barclay,  but  he 
stated  that  nothing  was  then  said  about  any 
danger  or  that  the  wire  was  the  same  as  that 
by  which  Howerton  was  killed.  The  purpose 
of  the  interrogatory  was  to  have  the  Jury  find 
from  the  testimony  of  Barclay  that  Howerton 
had  been  fully  warned  of  the  danger  and  ful- 
ly appreciated  it.  The  Jury  failed  to  answer 
it',  and  the  court  accepted  the  general  ver- 
dict without  requiring  them  to  do  so,  and 
discharged  them.  At  that  time  Mr.  Hart- 
man,  one  of  counsel  for  defendants,  who  had 
taken  no  active  part  in  the  trial,  was  pres- 
ent, but  did  not  know  of  the  submission  of 
the  interrogatory.  A  few  days  after  the 
trial,  counsel  moved  the  court  to  recall  the 
Jury  and  require  them  to  answer  It  This 
motion  was  denied.  It  is  argued  that  the 
action  of  the  court  in  the  premises  was  such 
an  irr^ularlty  as  to  warrant  the  granting 
of  a  new  trial.  There  is  no  merit  in  this 
contention.  Under  the  statute  (Rev.  Codes, 
f  6758)  the  court  may,  in  its  discretion,  sub- 
mit to  the  Jury  a  particular  question  of  fact, 
and  require  them  to  find  upon  it;  but  it  is 
not  bound  to  do  so.  Hollingsworth  v.  Davis- 
Daly  Estates  Copper  Co.,  38  Mont  143,  99 
Pac.  142.    The  interrogatory,  in  the  form  In 


which  it  was  drawn,  should  not  have  sub- 
mitted to  the  Jury  in  the  first  Instance,  be- 
cause it  Involves  two  questions,  the  first  of 
which  must  upon  the  testimony  of  Barclay 
and  McCabe  have  been  answered  in  the  af- 
firmative, while  the  second  might  have  been 
answered  in  the  affirmative  or  negative.  The 
direct  tendency  of  such  an  interrogatory  was 
to  confuse  the  Jury,  rather  than  to  elicit 
the  finding  of  a  single  material  ultimate 
fact,  to  wit,  that  Barclay  folly  explained  to 
Howerton  the  dangerous  character  of  the 
wire.  Powell  v.  Chltticlc,  89  Iowa,  613,  56 
N.  W.  652.  And,  if  upon  further  considera- 
tion of  it  the  court  had  formally  withdrawn 
It  from  the  jury,  no  valid  objection  co^d 
have  been  taken  to  its  action.  Even  bad  It 
been  In  proper  form,  its  withdrawal  could 
not  have  been  made  the  ground  of  exception, 
because.  It  being  within  the  court's  discre- 
tion to  submit  It  in  the  first  instance,  it 
could  likewise  in  its  discretion  withdraw  It 
Florence  Machine  Co.  v.  Daggett,  135  Mass. 
582.  This  was  In  efTect  what  was  done  by 
the  reception  of  the  general  verdict,  without 
requiring  an  answer  by  the  jury.  Robinson 
V.  Palatine  Insurance  Co.,  11  N.  M.  162,  66 
Pac.  635;  City  of  Wyandotte  v.  Gibson,  25 
Kan.  236;  National  Bank  v.  American  Sure- 
ty Co.,  69  App.  Dlv.  153,  74  N.  Y.  Supp.  692. 
Nor  was  the  refusal  of  the  court  to  recall 
the  Jury  error  of  which  defendants  may  com- 
plain. They  had  been  finally  discharged 
from  consideration  of  the  case,  with  the  re- 
sult that  they  bad  become  again  members 
of  the  community  at  large,  freed  from  the 
obligations  of  their  official  oaths,  and  could 
not  have  been  recalled  except  upon  consent 
of  all  the  parties.  The  interrogatory  In- 
volved censlderation  of  one  of  the  funda- 
mental issues  In  the  case.  To  recall  them 
after  their  discharge  and  to  require  them  to 
answer  it  would  have  been  tantamount  to  a 
resubmission  of  the  whole  case  to  a  body  of 
men  not  bound  by  the  obligations  of  an  oath, 
which  would  clearly  have  been  violative  of 
the  plalntilTs  right  io  a  trial  by  a  Jury  se- 
lected and  sworn  in  the  mode  pointed  out 
by  the  statute.  Williams  v.  People,  44  111. 
478. 

It  will  not  be  necessary  to  enter  Into  an 
analysis  of  the  evidence  to  answer  the  con- 
tention of  the  defendants  that  it  is  insuffi- 
cient to  justify  the  verdict.  In  the  opinion 
on  the  former  appeal  the  testimony  of  Mc- 
Cabe and  Davidson,  the  principal  witnesses, 
is  stated  In  full.  With  reference  to  the  con- 
tention then  made  that  the  evidence  did  not 
disclose  the  manner  and  efficient  cause  of 
Howerton's  death,  it  was  said:  "It  is  rea- 
sonably certain  that  Howerton's  death  was 
due  to  contact  with  the  higtily  charged  wire; 
and,  if  the  jury  believed  McCabe's  testimony, 
they  might  have  concluded  that  deceased 
was  engaged  in  doing  what  he  was  directed 
to  do  by  the  defendants,  and  had  no  knowl- 
edge that  there  was  any  danger  to  be  appre- 
hended from  touching  the  wire."    The  en- 
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(41  Moot.  171!) 
DA  RIN  V.  CASUAI/ri  CO.  OF  AMERICA. 
(Supreme  Court  of  Montana.     April  25,  1910.) 

1.  iNsuBiiNCE   (i§   540,   543*)  —  Nonos   and 
Pboof  of  Death. 

The  giving  of  the  notice  and  famishing  of 
proof  of  death  are  distinct  and  separate  acts, 
but  proof  of  death,  seasonably  made,  may  serve 
the  purpose  of  both  notice  and  proof,  since  the 
formal  statement  of  facts  made  in  the  proof  or- 
dinarily must  include  all  the  information  im- 
parted by  the  notice,  but  a  mere  informal  notice 
does  not  ordinarily  supply  the  place  of  formal 
proof.' 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {{  1338,  1347;  Dec.  Dig.  H  K40, 
543.*] 

2.  Insurance  (|  612*)— Rbootebt  on  Death 
Policy— Conditions  Pbkokdbnt. 

Both  notice  and  proof  of  death  are  condi- 
tions precedent  to  a  recovery  on  a  life  policy, 
whether  conjunctively  or  separately  given,  un- 
less there  has  been  an  express  or  implied  waiver 
by  the  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  M  1520-1528;    Dec.  Dig.  S  612.*} 

3.  Insurance  (|  543*)  —  Proof  of  Death  — 
SuFFtciENCT  OF  Evidence. 

Whether  there  lias  been  due  proof  of  death 
to  comply  with  the  requirement  thereof  in  • 
life  policy  is  to  t>e  determined  by  the  conrt  ac- 
cording to  the  rules  of  evidence,  and  not  by  th» 
insurer,  but  the  proof  need  not,  under  the  ex- 
press provisions  of  Rev.  Codes,  |  5628,  be  suclk 
as  would  be  necessary  in  a  court  of  justice,  it 
being  sufficient  if  the  best  evidence  available  at 
the  time  be  given,  and  such  evidence  may  in- 
dnde  evidence  of  any  degree,  which  would  tend 
to  establish  a  disputed  fact,  from  which  the 
conrt  must  in  each  case  determine  whether  it 
gives  substantially  the  information  stipulated 
lor  in   the  policy. 

[Ed.  Note. — For  other  cases,  see  InsuranccL 
Cent.  Dig.  8  1347;  Dec.  Dig.  {  543.*] 

4.  Insurance   ({   558*)— Notice  of  Dbaxh— 
sufficienct. 

When  the  notice  and  proof  of  death  ia  in- 
corporated in  the  same  communication  to  the 
insurer,  and  the  proof  of  the  cause  of  death, 
with  the  attending  facts,  meets  all  the  require- 
ments of  the  policy,  except  that  it  is  not  as  full 
and  explicit  as  it  might  be,  the  silence  of  thft 
insurer  is  a  waiver  of  his  right  to  object,  and  a 
report  consisting  of  a  notice  and  caase  of  the 
death  of  insured,  made  the  day  after  the  death, 
stating  as  the  cause  that  insured  went  "t» 
rescue  a  man  who  was  knoclied  out  by  gas,  and 
inhaled  gases  which  caused  his  death,  ^vlng 
the  name  and  address  of  the  mining  company 
in  whose  mine  he  was  Ulled,  the  name,  ad- 
dress, and  occupation  of  the  decedent  the  week- 
ly wages  paid  him,  the  place  where  the  accident 
occurred,  name  of  the  foreman,  the  hospital  call 
made,  name  of  the  attending  physician,  and  the 
names  and  addresses  of  all  persons  who  wit- 
nessed the  accident,  .was  affirmative  evidence  of 
the  canse  of  death,  and  sufficient  to  put  the  in- 
surer on  inquiry^  to  determine  its  rights  in  the 
premises ;  and,  if  it  desired  further  evidence,  it 
should  have  called  for  it  without  unreasonable 
delay,  and,  having  made  no  objection,  it  must 
be  deemed  to  have  waived  its  right  to  demand 
the  affirmative  proof  required  by  a  provision  of 
the  policy  requiring  affirmative  proof  of  death 
witbm  two  months  from  the  time  of  death,  un- 
der Rev.  Codes,  {  5630,  providing  that  delay  of 
presentation  to  an  insurer  of  notice  or  proof  of 
loss  is  waived  if  he  omits  to  make  objection 
promptly  upon  that  ground. 

[Ed.   Note. — For  other  cases,  aee  Insnranoc, 
Cent.   Dig.   {|   1382-1390,   1406;    Dec   Kg.   i 
558.*] 
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deuce  adduced  by  the  parties  on  the  second 
trial  was  substantially  the  same  as  at  the 
first,  except  that  of  Barclay  and  McCabe 
touching  the  experiment  conducted  by  the 
former.  This  pertains  exclusively  to  the 
question  whether  Howerton  was  Informed  of 
the  danger  of  coming  In  contact  with  the 
charged  wire,  and  the  statements  of  these 
witnesses  are  in  direct  conflict  The  Jury 
might  have  found  one  way  or  the  other,  not 
only  as  to  the  manner  and  cause  of  the 
death,  but  also  upon  the  Issue  as  to  whether 
Howerton  knew  of  and  appreciated  the  dan- 
ger. Upon  this  conditloh  of  the  record  we 
may  not  dlstnrb  the  verdict 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

HOLLOW  AT,  X,  concnra 

SMITH,  J.   (dissenting).     I  am  unable  to 
agree  with  my  associates  In  the  disposition 
made  of  the  specifications  of  error  arising 
upon  the  Instructions  in  this  case.    Upon  a 
retrial  but  one  question  was  presented :    Did 
the   defendants    negligently    omit   to    warn 
Howerton  of  the  danger?    This  was  a  qnes- 
tlon  to  be  determined   by  the  Jury   nnder 
proper  instructions.     Instruction  No.  8  was 
erroneous,  and  in  my  Judgment  prejudicial, 
because  It  introduced  into  the  case  an  ele- 
ment of   alleged   negligence  which    had  no 
foundation  in  the  testimony.     I  could  agree 
with  the  majority  opinion  as  to  the  effect  of 
this  instruction,  if  the  district  court  had  in 
any  other  Instruction  directed  the  attention 
of  the  Jury  to  the  only  act  of  negligence  up- 
on which  a  recovery  could  be  predicated; 
that  Is,  a  negligent  failure  to  warn.    As  It 
Is,  the  Jury  must  either  have  based  their  ver- 
dict upon   a  negligent  failure  to  provide  a 
reasonably  safe  place  In  which  to  work  (a 
matter  which   was   confessedly  not  in  the 
case),  or'opon  a  failure  to  warn,  regardless 
of  whether  or  not  such  failure  Involved  an 
act  of  negligence.    Assuming  that  the  Jury 
followed  that  portion  of  instruction  No.  13 
wherein  they  were  told  that  no  claim  was 
made  that  the  defendants  were  guilty  of  neg- 
ligence  In   maintaining   and    operating   the 
power  bouse  and  high  tension  wire,  then  we 
bave  a  verdict  and  Judgment  against  the  de- 
fendants in  a  case  In  which  th^  have  been 
convicted  of  no  negligent  act     While  this 
point  was  not  specifically  raised  in  the  ob- 
jections to  instruction  No.  8,  still  I  think  it 
Is  fairly  comprehended  within  the  objections, 
for  the  reason  that  the  court's  attention  was 
called  to  the  fact  that  the  only  alleged  act 
}f  negligence  upon  which  It  was  proposed  to 
:nstract  the  Jury  was  outside  of  the  issues, 
rbls  Is,  in  my  Judgment,  a  very  dose  case 
ipon  tbe  facts,  and,  believing  as  I  do  that 
be  Jnry'8  attention  was  never  directed  to 
lie   real  and  only  issue  in  tbe  case,  I  re- 
{lectfully   dissent  from   the   orders   of   af- 
Irmance. 
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5.  Insubakce  (8  461*)— Unnecbssabt  Dangeb 
—Attempt  to  Sate  Huuar  LiIfe. 

The  law  has  so  high  a  regard  for  human 
life  that  it  will  not  impute  negligence  to  one 
who  attempts  to  save  it,  anless  the  attempt  be 
made  under  such  circumstance's  as  to  constitute 
it  rashness  in  the  estimation  of  prudent  per- 
sons, and  the  rule  covers  not  only  an  attempt 
to  save  life  under  spontaneous  impulse,  aroused 
by  sudden  perception  of  the  peril,  and  without 
thought  of  the  chances  of  Injury  or  loss  of  life 
to  him  who  makes  the  attempt,  but  also  an  at- 
tempt made  after  such  odculation  as  the  cir- 
cumstances permit,  the  rescuer  believing  that  he 
can  save  the  life  without  the  loss  of  nis  own, 
the  exiKMure  in  the  latter  case,  being  voluntary 
in  a  sense;  and,  where  an  injured  miner  and 
his  companions,  knowing  that  a  fellow  workman 
was  in  danger,  went  to  his  rescue,  and  found 
him  lying  about  five  feet  from  the  entrance  of 
the  drift,  unconscious  from  gas,  and  hurried  up 
a  ladder  to  reach  the  place,  insured  apparently 
thinking  that  he  could  go  that  distance  with 
safety,  and  in  attempting  to  drag  the  man  out 
was  overcome  by  the  gas,  and  died  from  the  in- 
juries, the  danger,  he  encountered  was  not  as 
matter  of  law  unnecessary,  within  a  provision 
of  the  policy  absolving  the  insurer  from  liability 
for  injuries  resulting  from  insured's  exposing 
himself  to  unnecessary  danger. 

[E5d.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i|  1180,  1181;   Dea  Dig.  g  461.»] 

6,  Insubanck  (8  665*)— Action  on  Policy- 
Cause   OF   Death  —  Sdfficiknot  of  Bvi- 

OBNCE. 

In  an  action  on  a  life  policy,  evidence  Jield 
to  support  a  finding  that  insured  died  from  the 
inhalation  of  gas. 

[B!d.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ii  1707-1728;   Dec.  Dig.  §  665.»] 

Appeal  from  District  Court,  Silver  Bow 
Coiujty;  Jeremia  J.  Lynch,  Judge. 

Action  by  Peter  Da  Rln,  administrator  of 
Joseph  Battlsta  Plnazza,  against  the  Casual- 
ty Company  of  America.  From  a  judgment 
for  plaintiff,  and  an  order  denying  a  new 
trial,  defendant  appeals.    Affirmed. 

Kremer,  Sanders  &  Kremer,  for  appellant 
Jesse  B.  Boote  and  Jas.  B.  Murray,  for  re- 
spondent 

BRANTLT,  C.  J.  AeUon  by  the  plaintiff, 
as  administrator  of  Joseph  Battlsta  Plnazza, 
deceased,  to'  recover  on  a  policy  of  Insurance 
for  the  death  of  his  intestate,  caused  by  ac- 
cident On  May  20,  1908,  one  Labek,  a  miner 
working  underground  in  a  drift  in  one  of 
the  mines  of  the  Boston  tc  Montana  Consol- 
idated Copper  &  Silver  Mining  Company  (here- 
after referred  to  as  the  mining  company),  in 
Silver  Bow  county,  was  overcome  by  gas. 
Upon  discovery  of  his  condition,  through  the 
outcry  of  his  companion,  Plnazza,  with  oth- 
ers who  were  working  with  him  near  by,  ran 
to  his  assistance.  Plnazza  preceded  the  rest, 
and  while  attempting  to  drag  the  injured 
man  out  into  the  other  workings  where  the 
air  was  better  and  he  could  have  relief,  he 
was  himself  overcome,  and  thereafter,  on  the 
same  day,  died  from  the  effects  of  the  in- 
halation. Prior  to  that  time,  and  for  the  ben- 
efit of  the  miners  and  others  in  its  employ, 
including  Plnazza,  the  mining  company  had 


negotiated  with  the  defmdant  a  policy  of  in- 
surance, under  the  terms  and  stlpulatloiis  of 
which  the  latter  insured  these  employes 
against  bodily  injuries,  whether  resulting  in 
death  or  not,  "suffered  directly  through  ex^ 
ternal,  violent  and  accidental  means,  on  ac- 
count of  an  accident  occurring  during  the 
term"  of  the  policy,  by  reason  of  the  business 
operations  therein  stated,  and  "while  on  the 
premises  of  the  company  or  upon  the  ways 
Immediately  adjacent  thereto,  provided  for 
the  use  of  such  employes  or  the  public."  The 
policy,  among  other  special  agreements,  con- 
tains the  following: 

"(A).  If  the  death  of  any  employe  shall  so 
result  within  ninety  days  from  such  injuries, 
independently  of  all  other  causes,  the  com- 
pany will  pay  to  the  assured  a  sum  equal  to 
flf ty-two  weeks'  wages,  computed  at  the  rate 
per  week  received  by  such  injured  employe 
at  date  of  accident;  but  such  sum  shall  not 
exceed  one  thousand  five  hundred  dollars." 

"(F).  Recovery  may  be  had  for  the  benefit 
of  the  same  employe  under  one  of  the  fore- 
going clauses  only  as  respects  the  result  of 
Injuries  caused  by  any  one  accident;  and  in 
no  event  shall  the  company's  liability  for 
a  casualty  resulting  In  injuries  to  or  death 
of  several  persons,  exceed  ten  thousand  dol- 
lars.   •■  •    ♦ 

"(G).  It  Is  further  understood  and  agreed 
that  injuries,  fatal  or  otherwise,  resulting 
from  poison  or  anything  else  accidentally  ab- 
sorbed or  inhaled  while  actually  engaged  In 
operations  connected  with  business  of  the  as- 
sured, are  covered  by  this  iwllcy." 

It  also  contains  the  following  general  agree- 
ments: 

"General  Agreements. 

"1.  The  assured,  upon  the  occurrence  of  a 
casualty  covered  hereby  shall  give  Immediate 
written  notice  thereof,  with  the  Aillest  in- 
formation obtainable  at  the  time,  to  the  com- 
pany's duly  authorized  local  agent  or  to  Its 
home  office  in  New  York  City;  and  shall  also 
give  Immediate  written  notice,  with  full  par- 
ticulars, of  any  and  all  claims  which  shall  be 
made  on  account  of  a  casualty  covered  here- 
by; and  shall  at  all  times  render  to  the  com- 
pany all  possible  co-operation  and  assistance. 

"2.  Affirmative  proof  of  death,  or  loss  of 
limb  or  sight,  or  of  duration  of  disability 
must  be  furnished  to  the  company  within  two 
months  from  the  time  of  death,  loss  of  limb 
or  sight,  or  termination  of  disability.  Legal 
proceedings  for  recovery  hereunder  may  not 
be  brought  within  three  mouths  from  date  of 
filing  final  proofs  at  the  company's  home  of- 
fice; nor  brought  at  all  unless  begun  within 
six  months  from  time  of  death,  loss  of  limb  or 
sight,  or  termination  of  disability.    •    •    • 

"10.  This  policy  does  not  cover  disappear- 
ance, or  suicide— sane  or  insane;  nor  injuries 
of.  which  there  is  no  visible  mark  upon  the 
body,  nor. Injuries  resulting  from  voluntary 
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overexertion,  opoBore  to  annecessary  danger 
or  violation  of  law,"  etc. 

There  was  Indorsed  upon  It  tbe  following, 
lis  an  amendment  to  paragraph  10  of  the  Gen- 
eral Agreements:  "Ehidorsement :  It  ia  on" 
derstood  and  agreed  that  the  clause  in  par* 
agraph  10  of  the  General  Agreements  read- 
ing 'nor  injuries  of  which  there  Is  no  visible 
mark  upon  the  body,'  Is  not  to  apply  to  death 
or  permanent  disability,  resulting  directly 
from  an  accident  covered  by  this  policy,  pro- 
vided that  atBrmatlve  proof  la  given  to  the 
company  that  said  death  or  permanent  dis- 
ability was  the  direct,  sole  result  of  an  acci- 
dent as  aforesaid." 

The  policy  was  taken  by  the  mining  com- 
pany in  its  own  name,  but  the  premium  paid 
for  it  was  obtained  by  deductions  by  the  min- 
ing company  from  the  monthly  wages  of  all 
tlie  employes  for  whose  benefit  it  was  nego- 
tiated. These  deductions  were  made  by  their 
consent  At  the  time  of  bis  death,  PInazza 
had  been  receiving  wages  at  the  rate  of  $28 
per  week.  It  is  alleged  in  the  complaint  th^t 
the  death  of  PInazza  occurred  during  the 
term  of  the  policy;  that  the  mining  company, 
on  behalf  of  deceased  and  on  or  about  May 
23,  1908,  gave  to  the  defendant  written  notice 
of  the  casualty,  and  furnished  to  It  aifirma- 
tive  proof  of  the  resulting  death,  with  tbe 
fullest  information  concerning  it,  according 
to  the  terms  of  tbe  contract  using  for  that 
purpose  a  blank  form  supplied  by  the  defend- 
ant that  the  mining  company  and  the  plain- 
tiff have  performed  all  the  conditions  of  the 
contract  to  be  by  them  performed,  and  that 
nnder  the  agreements  and  stipulations  con- 
tained in  it  there  ia  due  and  owing  to  tbe 
plaintiff  $1,456,  no  part  of  which  has  been 
paid,  though  demand  has  been  made.  Judg- 
ment is  demanded  for  this  amount  The  an- 
swer of  the  defendant  after  denying  general-' 
ly  the  material  allegations  of  the  complaint, 
alleges,  as  affirmative  defenses,  tbe  following: 
(a)  That  the  plaintiff  failed  to  comply  with 
clanse  1  of  the  General  Agreements;  (b)  that 
he  likewise  failed  to  comply  with  clanse  2  of 
these  agreements;  (c)  that  the  deceased  ex- 
posed himself  to  unnecessary  danger,  thus 
causing  his  own  death;  and  (d)  that  the  plain- 
tiff failed  to  comply  with  paragraph  10  of 
tbe  General  Agreements,  as  amended  by  the 
clause  indorsed  upon  the  policy.  There  was 
issue  by  reply.  Tbe  plaintiff  had  verdict  and 
jndgmoit  The  defendant  has  appealed  from 
tbe  Judgment  and  an  order  denying  its  mo- 
tion for  a  new  trial. 

Though  the  policy  in  terms  designates  the 
mining  company  as  tbe  insured,  no  question 
is  made  but  that  tbe  defendant  is  directly  li- 
able to  the  plaintiff,  if  he,  or  any  one  else 
on  behalf  of  the  deceased,  furnished  the  proof 
required  by  the  terms  of  the  policy.  The 
principal  contention  is  that  the  evidence  Is  In- 
Buflicient  to  Justify  tbe  verdict  in  that  It 
does  not  show  that  affirmative  proof  that  the 
death  of  PInazza  was  the  direct  Bole  result  of 


poisoning  by  an  Inhalation  of  poisonous  sas 
was  furnished  to  the  defendant  within  two 
months,  or  at  all. 

Tbe  defendant  did  not  Introdnce  any  evi- 
dence. PlaintifTs  evidence  tends  to  show  tbe 
following:  On  the  next  day  after  the  death 
there  was  delivered  to  the  local  agent  of  the 
defendant,  signed  by  the  foreman  of  the  min- 
ing company,  a  report  on  the  death  of  PI- 
nazza, giving  tbe  name  and  address  of  the 
mining  company,  the  <iame,  address,  and  oc- 
cupation of  the  deceased,  together  with  the 
-weekly  rate  of  wages  paid  him,  the  place 
where  the  accident  occurred,  the  name  of  the 
foreman  in  charge,  the  hospital  call  made, 
the  name  of  the  attending  physician,  the  al- 
leged cause  of  the  death,  and  tbe  names  and 
addresses  of  all  persons  who  witnessed  the 
accident.  This  was  made  upon  a  printed 
blank  famished  by  the  defendant  The  cause 
of  the  death  Is  stated  as  follows :  "Battlsta 
PInazza  went  to  955  to  help  rescue  a  man 
who  was  knocked  out  by  gas,  and  Inhaled 
gases  which  caused  his  death."  There  Is  no 
evidence  as  to  how  or  upon  what  Information 
this  report  was  made  up  other  than  the  fol- 
lowing: Mr.  Burns,  a  clerk  of  the  mining 
company,  testified:  "What  I  have  to  do  with 
the  accident  part  of  it  is  to  receive  the  re- 
port of  the  accident  that  comes  from  the  dif- 
ferent timekeepers  at  the  mines,  enter  them 
in  this  book  [record  of  accidents],  and  turn 
them  over  to  whoever  Is  in  charge — the  su- 
perintendent— for  his  signature.  •  *  •  The 
original  Is  sent  to  their  [defendant's]  agents 
here,  and  the  copy  that  I  keep  placed  on  file." 
Thomas,  one  of  the  local  agents  of  the  de- 
fendant stated:  "I  said  I  received  a  report 
similar  to  this;  I  never  received  any  other 
Import  than  this,  in  connection  with  this,  to 
my  itnowledge  or  recollection.  I  believe  this 
was  the  only  report  served  on  me ;  that  Is  to 
the  best  of  my  recollection."  There  Is  not 
any  evidence  tending  to  show  that  there  was 
any  communication  of  any  kind  between  the 
defendant  and  the  mining  company,  or  the 
plaintiff,  after  the  delivery  of  the  report 
From  this  evidence  it  ia  a  fair  inference  that 
the  report  was  made  up  by  Burns,  the  clerk, 
from  the  statements  of  the  timekeeper,  upon 
one  of  a  supply  of  blanks  kept  for  that  pur- 
pose, and  that  it  was  signed  by  the  foreman 
as  a  part  of  the  routine  business  of  the  of- 
fice It  Is  conceded  that  the  report  was  a  suf- 
ficient notice  of  the  death.  The  question, 
therefore,  is  whether  it  Is  sufficient  as  af- 
firmative proof  of  the  cause  of  death,  requir- 
ed by  paragraph  2  of  the  General  Agreements 
and  the  indorsement  amendatory  of  para- 
graph 10. 

The  giving  of  the  notice  and  the  furnishing 
of  proof  are  distinct  and  separate  acts.  Proof 
of  death,  seasonably  made,  may  serve  the 
purpose  of  both  notice  aad  proof,  because  the 
formal  statement  of  facts  made  in  the  proof 
ordinarily  must  include  all  the  Informaticni 
imparted  by  the  notice.  But  a  mere  informal 
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notice  does  not  ordinarily  supply  the  place  of 
formal  proof.  O'Reilly  v.  Guardian  Mut  L. 
Insurance  Co.,  60  N.  I.  169,  19  Am.  Rep.  151 ; 
May  on  Insurance,  i  460 ;  Joyce  on  Insuradice, 
I  3285.  However,  the  two  acts  may  be  done, 
whether  conjunctively  or  separately ;  both  are 
conditions  precedent,  which  must  be  complied 
with  In  order  to  render  the  insurer  liable, 
unless  there  Is  an  express  or  implied  waiver. 
Joyce  on  Insurance,  I  3286.  In  the  absence 
of  an  express  stipulation  as  to  the  form  and 
character  qt  the  evidence  which  must  be  fur- 
nished, it  is  difficult  to  determine  in  a  given 
case  whether  the  provision  as  to  proof  has 
been  complied  with.  The  determination  of 
the  question,  however,  does  not  rest  with  the 
Insurer  alone.  Mr.  Joyce,  speaking  on  this 
subject,  says:  "The  provision  requires  such 
notice  and  proof  as  may  appear  to  a  court  to 
be  in  accordance  with  the  rules  of  evidence ; 
and,  if  such  notice  and  proof  have  been  given, 
then  there  has  been  a  compliance  with  the 
provision.  The  question,  then,  as  to  what  is 
due  proof  is  to  be  determined  by  the  court 
according  to  the  rules  of  evidence,  and  not 
by  the  insurers."  Section  3290.  This  state- 
ment seems  to  imply  that  the  evidence  fur- 
nished musi  be  such  as  would  be  adjudged 
by  a  court  admissible  under  the  rules  appli- 
cable in  Judicial  proceedings.  To  the  same  ef- 
fect is  the  statement  of  the  rule  In  Taylor  v. 
.;£}tna  Life  Insurance  Co.,  13  Gray  (Mass.) 
434;  and  in  O'ReUly  v.  Guardian  Mut  Life 
Insuriince  Co.,  supra.  In  the  latter  case  it 
is  said:  "The  condition  can  only  be  perform- 
ed by  furnishing  evidence  in  some  form  of 
the  truth  of  the  fact  stated  in  the  notice,  and 
upon  which  the  right  of  action  depends.  It 
need  not  be  that  full,  clear,  and  explicit  proof 
which  would  be  required  upon  the  trial  of 
an  issue  upon  the  question,  but  it  must  be 
such  reasonable  evidence  as  the  party  can 
command  at  the  time,  to  give  assurance  that 
the  event  lias  happened  upon  which  the  lia- 
bility of  the  insurers  depends.  •  •  •  The 
purpose  of  the  condition  is  that  the  insurer 
may  be  able  intelligently  to  form  some  esti- 
mate of  his  rights  and  liabilities  before  he 
is  obliged  to  pay,  and  some  proof  must  be 
exhibited."  Our  statute  (section  5628,  Rev. 
Codes)  declares:  "When  preliminary  proof 
of  loss  is  required  by  a  policy,  the  insured 
is  not  bound  to  give  such  proof  as  would  be 
necessary  in  a  court  of  Justice ;  but  it  is  suf- 
ficient for  him  to  give  the  best  evidence 
which  he  has  In  his  power  at  the  time." 
While  this  provision,  when  read  in  connec- 
tion with  the  preceding  and  following  sec- 
tions, would  seem  to  apply  to  fire  insurance 
policies  exclusively,  it  applies  as  -well  to  life 
and  accident  insurance.  Rev.  Codes,  S  5240. 
The  rule  stated  by  the  foregoing  authori- 
ties is  vague  and  indefinite,  and  the  provision 
contained  In  the  statute  is  not  less  so ;  never- 
theless the  evident  purpose  of  the  Legislature 
In  enacting  it  was  to  dispense  with  the  neces- 
sity of  the  production,  in  the  first  instance, 
of  formal  depositions  or  sworn,  statements 


of  eyewitnesses,  and  declare  evidence  in  any 
form  sufficient  when   it  is  substantial   and 
trustworthy  enough  to  enable  the  insurer  to 
form  an  intelligent  estimate  of  his  rights  and 
liabilities  under  his  contract,  and  is  the  best 
evidence  which  the  insured  has  in  bis  power 
at  the  time.     It  makes  it  entirely  clear  that 
any  succinct  and  intelligent  statement,  giving 
the  information  called  for  by  the  stipulation 
in  the  policy,  whether  verified  or  not,  or 
whether  by  eyewitnesses  or  not,  is  sufficient 
to  put  the  Insurer  upon  Inquiry  to  determine 
whether  he  is  liable.    It  recognizes  evidence 
other  than  that  which  falls  within  the  range 
of  Judicial  evidence,  as  defined  in  section 
7844,  Rev.  Codes,  such  as  the  sworn  testi- 
mony of  witnesses,  delivered  orally  or  by 
deposition,  or,  in  some  cases,  by  affidavit  or 
the  like.    It  includes  evidence  of  any  degree 
which  would  tend  to  establish  a   disputed 
fact;    and  the  court  must  in  each  case  de- 
termine whether,  in  whatever  form  It  may 
be  furnished,  it  gives  substantially   the  In- 
formation stipulated  for. 
'  The  report  set  forth  in  the  statement  here- 
in was  furnished  to   the  defendant  on  the 
next  day  after  Pinazza  died.    The  statement 
contained  in  it,  touching  the  cause  of  his 
death   and  the  attendant   circumstances,  is 
brief,  and  does  not  enter  into  particulars,  yet 
it  contains  the  information  that  he  died  from 
inhaling  poisonous  gas  while  in  the  compa- 
ny's mine.    It  is  not  sworn  to;  but  this  for- 
mality was  not  required.    It  purports  to  be 
a  statement  of  an  eyewitness,  and  there  is  no 
suggestion  in  the  pleadings  or  the  evidence 
that  it  is  not  a  true  statement     It  tends  to 
show  that  death  was  caused  solely  and  ex- 
clusively by  the  inhalation  of  poisonous  gas, 
because  the  statement  is:    "He  inhaled  gases 
which  caused  his  death."    This  direct  state- 
ment, while  not  sufficient  to  establish  the 
fact  oif  death  and  the  cause  of  it  in- a  Judicial 
investigation,  because  not  sworn  to,  was  nev- 
ertheless affirmative  evidence  of  the  fact,  and 
was  sufficient  to  put  the  defendant  on  inquiry 
to  determine  its  rights  in  the  premises.    If  it 
desired  evidence  more  conclusive  because  en- 
tering more  into  detail,  it  should  have  called 
for    it   without    unreasonable    delay.      The 
names  and  residences  of  all  the  witnesses  and 
of  the  attending  physician  were  stated ;  thtis 
the  opportunity  was  afforded  to  the  defend- 
ant, if  such  course  w&s  deemed  necessary. 
Having  made  no  objection,  It  must  be  deemed 
to  have  waived  its  right  to  demand  more  ex- 
plicit proof.    Rev.  Codes,  {  5630.    We  do  not 
mean  to  be  understood  as  saying  that,  if  the 
report  Iiad  amounted  to  nothing  more  than 
a  mere  notice  of  the  death,  any  duty  would 
have  rested  upon  the  defendant  to  demand 
the  affirmative  proof  required  by  the  policy. 
Mere  silence  does  not  imder  such   circum- 
stances amount  to  a  waiver  on  the  part  of 
the  Insurer.     O'Reilly  v.  Guardian  Mat  L. 
Insurance  Co.,  supra.    We  do  mean  to  say, 
however,  that  when  the  insured  undertakes 
to  incorporate  the  notice  and  the  proof  in  the 
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same  communication  to  the  Insnrer,  and  tbe 
proof  of  the  cause  of  death,  with  the  attend- 
ing facts,  meets  all  the  requirements  of  the 
policy,  except  that  It  Is  not  as  full  and  ex- 
plicit as  it  might  be,  the  silence  of  the  in- 
surer is  a  waiver  of  his  right  to  object 

What  we  have  already  said  is  sufficient  an- 
swer to  a  further  contention  by  counsel  that 
the  required  proofs  were  not  furnished  to  the 
defendant  within  two  months  from  the  death 
of  Plnazza,  as  required  by  paragraph  2  of  the 
General  Agreements,  and  that  the  action  was 
therefore  prematurely  brought 

Contention  is  made  that  recovery  cannot 
be  had  because  It  appears  affirmatively  that 
Plnazza  voluntarily  exposed  himself  to  un- 
necessary danger,  within  the  meaning  of  par- 
agraph 10  of  the  General  Agreements.  When 
It  became  known  to  deceased  and  bis  com- 
panions that  a  fellow  workman  was  in  dan- 
ger, and  they  went  to  his  rescue,  they  found 
him  lying  atiout  five  feet  from  the  entrance 
of  the  drift  They  had  hurried  up  a  ladder 
to  reach  the  place.  Plnazza,  apparently  think- 
ing that  he  could  go  in  that  distance  with 
safety,  did  so,  and,  in  attempting  to  drag  the 
Injured  man  out  was  overcome,  and  while 
the  rest  of  the  party  were  engaged  in  rescuing 
the  two,  he  was  so  far  injured  that  he  died. 
The  presence  of  gas  was  apparent  as  soon 
as  the  party  reached  the  place.  The  general 
rule  on  this  subject  is  that  the  law  has  so 
high  a  regard  for  human  life  that  It  will  not 
Impute  negligence  to  one  who  attempts  to 
save  U,  tmless  the  attempt  be  made  under 
such  circnmstances  as  to  constitute  it  rash- 
ness in  the  estimation  of  prudent  persons. 
1  Labatt  on  Master  &  Servant,  |  360 ;  Thomp- 
son on  Negligence  (2d  Ed.)  5435.  Thus  stat- 
ed, the  rule  Is  broad  enough  to  cover,  not  only 
an  attempt  to  save  life  under  spontaneous  im- 
pulse, aroused  by  sudden  and  unexpected 
perception  of  the  peril,  and  without  thought 
or  calculation  of  the  chances  of  Injury  or  loss 
of  life  to  him  who  makes  the  attempt  but 
also  an  attempt  which  Is  made  after  such  cal- 
culation as  the  circumstances  permit;  the 
rescuer  acting  upon  the  conclusion  that  he 
can  save  the  life  without  the  loss  of  his  own. 
In  the  latter  case  the  exposure  Is  voluntary 
In  a  sense,  yet,  If  under  the  same  circumstan- 
ces a  prudent  man  would  obey  the  Impulse 
to  save  a  life,  the  exposure  ought  not  to  be 
held  to  be  voluntary,  within  the  meaning  of 
the. contract.  At  any  rate,  the  danger  is  not 
under  the  circumstances  unnecessary.  This 
rule  we  think  Is  fairly  deduclble  from  the 
adjudicated  cases.  Thomas  v.  Quartermaine, 
18  Q.  B.  Div.  685 ;  Pennsylvania  Co.  v.  Roney, 
88  Ind.  453,  46  Am.  Rep.  173;  Fidelity  & 
Casualty  Co.  v.  Sittig,  181  111.  Ill,  54  N.  B. 
903,  48  In  R.  A.  358 ;  CottrUl,  Adm'r,  t.  Chi- 
cago, Mllwankee  &  St  Paul  Ry.  Co.,  47  Wis. 
634,  3  N.  W.  376,  32  Am.  Rep.  786 ;  Schwartz 
T.  Shull,  4fi  W.  Va.  405,  31  S.  B.  914;  De 
I.»y  V.  Travelers'  Ins.  Co.,  171  Pa.  1,  82  Atl. 
1106,  50  Am.  St  Rep.  787 ;  WUlIams  ▼.  Unit- 
3d  States  Mat  Ace  Ass'n,  60  Hun,  680,  14 


N.  Y.  Supp.  728;  Tucker  ▼.  Mutual  Bene/It 
Co.,  50  Hun,  50,  4  N.  Y.  Supp.  505;  United 
■  States  Mut  Ace.  Ass'n  v.  Hubbell,  56  Ohio 
St  516,  47  N.  EL  544,  40  L.  R.  A.  453 ;  Smith 
V.  .Etna  Life  Ins.  Co.,  115  Iowa,  217,  88  N. 
W.  368,  56  L.  R.  A.  271,  91  Am.  St  Rep.  153; 
Indemnity  Co.  ▼.  Dorgan,  58  Fed.  945,  7  O. 
a  A.  581,  22  L.  R  A.  620;  Schneider  v.  In- 
surance Ca,  24  Wla.  28,  1  Am.  Rep.  1S7; 
Providence  L.  &  I.  Co.  v.  Martin,  32  Md.  310. 

The  rule  which  applies  to  this  provision 
of  the  policy  Is  analogous  to  that  which  gov- 
erns the  defense  of  contributory  negligence. 
The  engineer  who  stands  at  his  throttle  In 
the  presence  of  imminent  danger  of  collision 
or  the  derailment  of  his  train  by  an  obstruc- 
tion on  the  track,  in  an  effort  to  save  his  pas- 
sengers,  and  Is  killed  or  Injured,  cannot  be 
said  as  a  matter  of  law,  to  be  guilty  of  con- 
tributory  negligence.  He  voluntarily  exposes 
himself  to  the  i)eril,  but  not  unnecessarily  so. 
The  circumstances-  demand  that  he  do  his 
duty,  and  he  does  so  In  obedience  to  those 
higher  impulses  which  must  govern  the  con- 
duct of  the  average  prudent  man.  He  may 
use  his  best  Judgment  as  to  whether  he  can 
save  his  passengers  by  assuming  the  risk,  and 
It  is  for  the  Jury  to  say  whether  In  doing  so 
he  Is  guilty  of  contributory  negligence.  So, 
also,  In  other  practical  affairs  of  life.  Emer- 
gencies often  arise  calling  for  Immediate  ac- 
tion. In  all  such  cases,  though  action  may  be 
accompanied  by  danger,  yet  while  the  ex- 
posure to  It  is  voluntary,  the  danger  cannot 
in  any  sense  of  the  term  be  said  to  be  unnec- 
essary. On  this  subject  the  court  in  Fidelity 
&  Casualty  Co.  v.  Sittig,  supra,  said:  "For 
one  to  leap  into  a  tnrbulent  stream,  rush  in- 
to a  burning  building,  or  do  any  other  haz- 
ardous thing  to  save  human  life,  would  be  a 
voluntary  exposure  to  danger,  but  not  to  un- 
necessary danger.  So,  too,  many  emergen- 
cies in  the  lives  of  men  occur  where  the  most 
urgent  necessity  requires  their  presence  at 
some  particular  place  at  some  particular  time, 
and  where  to  miss  a  train  would  Involve  se- 
rious consequences.  In  such  a  case  a  volun- 
tary exposure  to  danger  might  not  be  unnec- 
essary. The  presence  of  a  physician  or  sur- 
geon at  some  critical  period  in  the  illness  or 
injury  of  a  human  being  might  be  necessary 
to  save  life,  and  It  might  be  necessary  for 
him  to  expose  himself  to  danger  to  reach  his 
patient,  or  in  some  other  respect  to  perform 
his  professional  duty.  The  necessity  implied 
in  the  provision  of  the  policy  does  not  mean 
only  that  which  is  unavoidable  or  inevitable, 
but  also  any  object  or  purpose  which  men  of 
moral  responsibility  and  prudence  would  re- 
gard as  of  such  serious  Importance  In  the 
performance  of  duty  as  to  demand  or  justify 
the  Incurring  of  risk  of  danger  to  accomplish 
It"  Under  the  circumstances,  the  question 
whether  the  exposure  of  himself,  by  Plnazza, 
was  unnecessary,  was  for  the  jury. 

Contention  is  made  that  the  evidence  does 
not  show  that  Plnazza's  death  was  caused  by 
the  inhalation  of  gas.    There  is  no  merit  In 
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this  contentloD.  The  evidence  establlsbea  the 
presence  of  gas  In  the  drift ;  that  Labek  waa 
overcome  by  It;  that  Plnazza  vent  In  to 
rescue  him,  and  was  apparently  overcome 
just  as  was  Labek ;  that  his  companions  suf- 
fered more  or  less  from  It  during  the  process 
of  rescue;  and  that  they  were  finally  com- 
pelled to  make  use  of  helmets  to  protect  them- 
selves, before  they  succeeded  In  accomplishing 
It.  There  was  no  medical  testimony  intro- 
duced as  to  the  specific  cause  of  death,  but, 
taking  the  evidence  as  a  whole,  it  Is  amply 
sufficient  to  justify  a  finding  that  the  cause 
of  it  was  the  inhalation  of  gas,  as  alleged. 

Fault  is  found  with  certain  of  the  Instruc- 
tions. In  the  preparation  of  their  brief  coun- 
sel failed  to  comply  with  the  rule  as  to  the 
8i)eclflcatlons  of  error  In  this  regard  (Rule  X, 
subdivision  "b"  [103  Pac.  x]);  we  have  never- 
theless given  attention  to  the  criticisms  made, 
and  conclude  that  they  are  also  without  sub- 
stantial merit 

The  judgment  and  order  are  affirmed. 

Afilrmed. 

SMITH  and  HOLLOWAY,  JJ.,  concur. 


(A  Uont.  138) 

WHITE  et  al.  r.  BARLING. 

(Supreme  Court  of  Montana.     April  18,  1910.) 

1.  Appeal  and  Error  (8  1011*)— Findings— 
Conclusiveness— Conflicting  Evidence:. 
Findings  of   the   court  on  conflicting  evi- 
dence will  not  be  disturbed. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3983-3980;  Dec.  Dig.  f 
lOlL*] 

3.  Appeal  and  Error  (§  931*)— Review— Prs- 
suMPTioNS — Consideration  of  Evidence. 
It  is   presumed  that  the  court  considered 

competent  testimony  which  was  admitted  in  a 

trial  without  a  jury. 
[E^.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  i  3765;  Dec.  Dig.  {  931.*] 

Appeal  from  District  Court,  Yellowstone 
County ;  Sydney  Fox,  Judge. 

Action  by  William  D.  White  and  another 
against  Fred  W.  Barling.  From  a  Judgment 
for  plalntifTs,  and  an  order  denying  a  new 
trial,  defendant  appeals.    Affirmed. 

T.  8.  Hogan,  for  appellant  O.  F.  Ood- 
dard,  for  respondents. 

SMITH,  J.  This  cause  has  been  In  this 
court  once  before.  At  the  first  trial,  held 
before  Judge  Loud,  In  Yellowstone  county, 
the  Jury  found  that  the  capacity  of  plaintiffs' 
ditch  was  30  miners'  inches  of  water.  Upon 
motion  of  the  plaintiffs  a  new  trial  was  or- 
dered. The  defendant  appealed,  and  the  or- 
der was  affirmed.  White  v.  Barling,  36  Mont 
413,  93  Pac.  348.  The  second  trial  took  place 
before  Judge  Fox,  without  the  aid  of  a  Jury. 
The  court  made  the  following  findings  of  fact 
and  conclusions  of  law : 


"Findings  of  Fact 

"(1)  That  at  the  time  the  defendant  mad« 
his  appropriation  of  the  waters  of  Blue  creek, 
the  plaintiffs'  ditch  would  carry  and  deliver 
upon  their  lands  90  Inches  of  water,  statu- 
tory measurement,  which  amount  of  water 
the  plaintiffs  had  before  the  appropriation  of 
the  defendant  appropriated  and  used  for  irri- 
gation and  other  useful  purposes  on  their  re- 
spective lands  described  in  the  complaint 

"(2)  That  while  Blue  creek  at  the  dry  sea- 
sons of  the  year  runs  dry  in  places,  the  wa- 
ter sinks  and  rises  again  and  Is,  with  the 
exception  of  a  few  days  at  a  time,  a  running 
stream  so  that  some  water  would  reach  the 
dam  and  headgate  of  the  plaintiffs.  If  not 
diverted  by  the  defendant,  and  which  could 
be  used  by  the  plaintiffs  for  the  irrigation  of 
their  lands. 

"(3)  That  the  defendant,  during  the  irrigat- 
ing season  of  the  years  1004  and  1905,-  divert- 
ed and  used  upon  his  lands  for  Irrigation 
quantities  of  water  of  Blue  creek  which 
would.  If  it  had  been  allowed  to  flow  In  the 
channel,  have  flowed  down  to  the  dam  and 
headgate  of  the  plaintiffs,  and  that  it  could 
have  been  used  for  beneficial  purposes  by 
the  plaintiffs. 

"Conclusions  of  Law. 

"(1)  That  the  plaintiffs  are  entitled  to  the 
exclusive  and  uninterrupted  flow  and  use  of 
all  of  the  waters  of  Blue  creek  that  will 
naturally  flow  down  to  their  dam  and  head- 
gate  up  to  the  quantity  of  90  miners'  lncbe8^ 
statutory  measurement,  before  t^e  defend- 
ant is  entitled  to  divert  or  use  any  water 
from  said  creek. 

"(2)  That  the  plaintiffs  are  the  owners  of 
and  entitled  to  the  free  and  uninterrupted 
use  of  said  90  Inches  of  the  waters  of  Blue 
creek,  as  against  the  defendant  at  all  times. 

"(3)  That  plaintiffs  are  entitled  to  a  pcr^ 
manent  Injunction  against  the  defendant,  re- 
straining and  enjoining  him  from  Interfer- 
ing with  the  exclusive  and  uninterrupted  use 
and  enjoyment  of  the  said  90  Inches  of  the 
waters  of  Blue  creek  at  all  times." 

Judgment  was  entered  for  the  plaintiffs  In 
accordance  with  the  findings  of  fact  and  con- 
clusions of  law,  and  from  that  judgment  and 
an  order  denying  a  new  trial  the  defendant 
has  appealed. 

It  is  contended  by  counsel  for  the  appel- 
lant that  the  testimony  is  Insufficient  to  war^ 
rant  the  finding  of  the  court  as  to  the  carry- 
ing capacity  of  plaintiffs'  ditch  prior  to  the 
defendant's  appropriation ;  and  also  the  find- 
ings that  Blue  creetc,  the  stream  in  question, 
is,  with  the  exception  of  a  few  days  at  a 
time,  a  running  stream  so  that  some  water 
would  reach  plaintiffs*  headgate.  If  not  di- 
verted by  the  defendant,  and,  if  the  de- 
fendant bad  not  diverted  the  water  In  1904 
and  1905,  it  would  have  reached  the  plain- 
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tiffs'  beadgate  in  an  amonnt  sufficient  for 
beneficial  use.  In  order  to  correctly  decide 
these  questions,  we  haye  carefully  read  and 
analyzed  all  of  the  evidence.  WWle  the  tes- 
timony of  the  defendant  and  hia  witnesses 
appears  to  us  to  have  been  much  more  def- 
inite and  certain  In  character  than  that  pro- 
duced by  the  plaintiffs  upon  both  of  the  main 
questions  Involved,  the  evidence  as  a  whole 
is  nevertheless  conflicting,  and  we  find  sub- 
stantial testimony  in  support  of  the  court's 
findings.  Under  these  circumstances,  we  can- 
not disturb  them.  Watkins  y.  Watklns,  89 
Mont  867, 102  Pac.  860. 

Some  complaint  Is  made.  In  the  brief,  of 
the  action  of  the  court  In  rejecting  certain 
testimony  regarding  the  condition  of  Blue 
creek  daring  the  years  from  1906  to  1900. 
Paragraph  "b"  of  rule  10  of  this  court  baa 
not  been  complied  with  in  bringing  this  mat- 
ter to  the  attention  of  the  court;  but,  not- 
withstanding this,  we  have  considered  It 
We  think  the  testimony  was  competent ;  but 
onr  examination  leads  us  to  the  conclusion 
that  the  appellant  finally  succeeded  In  get- 
ting it  all  into  the  record,  and  the  presump- 
tion is  that  It  was  considered  by  the  court 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

BRANTLY,  0.  J.,  and  HOLLOWAT,  J„ 
concur. 

(II  Mont.  2U) 

McGOWAN  COMMERCIAL  CO.  y.  MID- 
LAND COAL  &  LUMBER  CO. 
(Supreme  Court  of  Montana.     April  25,  1910.) 

1.  Corporations   (|   432*)  —  Ofticbes  —  Au- 
thority— Presumptiok. 

Where  defendant  corporation  employed  an- 
other to  do  certain  work  in  order  to  enable  it 
to  carry  on  its  own  work,  it  is  presumed  that 
its  president  and  general  manager  had  authority 
to  bind  it  for  supplies  furnished  to  such  other 
to  enable  him  to  carry  out  his  contract  with  it 
[E3d.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §§  1726-1729;   Dec  Dig.  {  432.*] 

2.  CoBPOBATiONS    ({   433*)  — Actions  — Jury 
Question— Fekson  Bouno. 

In  an  action  against  defendant  cori>oration 
to  recover  for  supplies  furnished  to  another  on 
the  request  of  its  president  to  enable  such  other 
to  carry  out  a  contract  with  it,  whether  defend- 
ant's president  intended  to  bind  himself  per- 
sonally, or  the  corporation,  for  the  supplies  fur- 
nished held  a  question  for  the  jury. 

[EXIj  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  1 1744;  Dec.  Dig.  §  433.»] 

3.  Fbaudb,  Statute  of  (f  159*)  —  Promises 
TO  Answer  fob  Another's  Debt  — Orio- 

INAI.    OB   COLLATERAL   PROMISE; 

Where  the  question  of  whether  a  promise 
was  original  or  collateral  depends  solely  on  its 
terms,  which  are  established  by  undisputed  testi- 
mony, the  question  is  for  the  court,  but  where 
the  language  of  the  promise  was  used  in  connec- 
tion with  other  facts  and  circumstances  tending 
}o  show  the  intention  of  the  parties  at  the  time, 
it  is  for  the  jury  to  determine  whether  the  prom- 
ise was  originaJ  or  collateral. 


ute 


fEd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ic of.   Cent  Dig.  i  378;   Dec.  Dig.  {  159.»] 


4.  Frauds,  Statute  of  (§  23*)— Pri  i 
Answer  for  Another's  Debt-^  i 
Promise. 

If  a  promise  was  original  and  not  : 

to   answer   for  another's   debt,   the   s  i 

frauds  is  not  applicable  to  require  it  : 
writing. 

[Ed.  Note.— For  other  cases,  see  Fhh  I 
ute  of.  Cent  Dig.  f$  18,  19 ;   Dea  Di| 

5.  Frauds,  Statute  of  (J  23*)— Pro; 
Answer  fob  Another's  Debt— Orh  i 
Collatebal  Promise  —  Considbra'  i 
Determininq. 

In  determining  whether  a  promise    i 
inal  or  collateral  to  answer  for  anoth  : 
the  subject-matter  and  language  of  the  : 
relationship  of  the  parties,  their  intenti 
terpreted  by  their  acts  at  the  time  ai  i 
wards,  and  the  surrounding  facts  and 
stances  are  important  elements  to  be  co  i 
and  it  is  proper  to  ascertain  whether  t 
isor  had  any  immediate  pecuniary   in  i 
the  transaction  between   the  promisee   i 
one  for  whose  benefit  the  promise  was 

[Ed.  Note. — For  other  cases,  see  Frau  I 
ute  of.  Cent  Dig.  i§  18, 19;  Dec.  Dig. 

6.  Frauds,  Statute  of  (S  26*)— Proi  : 
Answer  fob  Another's  Debt— O  i 
OB  Collateral  Promise. 

In  determining  whether  the   pron  ' 
to  answer  for  another's  debt  so  as  to   i 
in  the  statute  of  frauds,  the  question 
importance  is  to  determine  to  whom  ci  i 
given. 

[Ed.  Note.— FV>r  other  cases,  see  Fran  I 
nte  of.  Cent  Dig.  §S  35-42%  ;   Dec.  Dij 

7.  Frauds,  Statute  of  (§  20*)— Pro» 
Answer  for  Another's  Debt — Cbei 
en  to  Pbomisob— Charges  on  Cri 
Books. 

That  goods  sold  were  charged  to 
to  whom  they  were  delivered  strongly  ; 
show  that  the  seller  gave  credit  to  him 
lied  on  him  for  payment,  so  as  to  make  i 
ise  to  answer  for  the  debt  collateral,  t 
fact  is  not  conclusive  of  that  question,  i 
be  explained. 

[Ed.  Note.— For  other  cases,  see  Fraui 
ute  o^  Cent  Dig.  f  41 ;  Dec.  Dig.  §  26.' 

a  Corporations  (|  621*)  —  Actions 
Question — Sufficiency  of  Considi: 
FOR  Contract. 

In  an  action  against  defendant  cori; 
for  the  value  of  goods  delivered  on  the 
of  its  president  to  one  who  contracted  tc 
tain  work  for  defendant  to  enable  it  to  c 
the  work  in  which  it  was  engaged,  whel 
fendant  had  such  an  immediate  pecuniar 
est  in  having  the  goods  fumisbM  to  sue 
as  to  be  a  sufficient  consideration  for  its  ■ 
promise  to  pay  therefor  held  for  the  juf; 

[Ed.  Note.— For  other  cases,  see  Oorpc 
Dec.  Dig.  f  521.*] 

9.  Frauds,  Statxtte  op  (|  26*)— Cbedi 
BON  TO  WijOM  Given. 

In  order  to  make  a  promise  origin 
not  collateral  to  answer  for  another's  del 
it  must  have  been  given  exclusively  to  th 
isor,  be  not  being  liable  upon  his  oral  pn 
any  credit  is  given  to  the  person  for  wha 
fit  it  is  made,  though  the  collateral  undc 
was  the  principal  inducement  to  the  deli 
the  goods,  but  the  third  party  need  not 
leased  from  liability  unless  the  promise 
pay  a  pre-existing  debt. 

[Ed.  Note.— For  other  cases,  see  Fraud 
nte  of.  Cent.  Dig.  §§  33-42%  ;   Dec.  Dig. 
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10.  Frauds,  Statdtb  of  (§  26*)— Pbouiseb  to 
Answer  for  Anotbrb's  Debt  —  Applica- 
tion OF  Statute. 

Rev.  Codes,  |  6060,  subd.  2.  provide*  that 
a  promise  to  answer  for  another's  obligation  is 
original,  and  need  not  be  in  writing,  waere  the 
creditor  parts  with  value  or  enters  into  an  obli- 
gation in  consideration  of  the  obligation  in  re- 
spect to  which  the  promise  is  made,  in  terms  or 
under  circumstancea  such  as  to  render  the  prom- 
isor the  principal  debtor,  and  the  person  in 
whose  behalf  it  is  made  his  sarety.  Defendant 
lumber  company,  to  enable  it  to  have  lo^  re- 
moved which  it  desired  to  use  in  its  business, 
contracted  with  G.  to  remove  them,  and  the  lat- 
ter applied  to  plaintiff  for  credit  for  provisions 
which  were  necessary  to  enable  htm  to  do  the 
worlc,  and  credit  to  him  was  refused,  upon 
learning  which  defendant's  president  asked  plain- 
tiff, "Am  I  good?"  and  upon  being  assured  in 
the  affirmative,  the  former  stated  to  plaintiff 
orally:  "You  let  G.  have  what  he  requires — 
what  he  needs— and  I  will  see  that  it  is  paid, 
and  you  keep  our  office  notified  from  time  to 
time  what  the  amount  is."  Held  that  subdivi- 
sion 2  was  not  applicable. 

[E}d.  Note. — For  other  cases,  aee  Frauds,  Stat- 
ute of,  Dec.  Dig.  I  i26;,*1 

11.  Frauds,  Statute  of  (§  159*)— Ohiqinai, 

OB  COLI.ATERAL  PR0MI8B--JUBT   QUESTION. 

In  an  action  for  the  value  of  goods  furnish- 
ed at  the  request  of  defendant's  president  to  an- 
oUier  who  had  contracted  to  do  certain  work  for 
defendant,  whether  defendant's  promise  to  see 
that  the  price  of  such  goods  was  paid  was  an 
original  or  a  collateral  promise  held  a  jury  ques- 
tion. 

[Ed.  Note.— For  other  cases,  gee  Frauds,  Stat- 
ute of,  Dec.  Dig.  I  159.*] 

12.  Appeal  and  Errob  (|  927*}  —  Review  — 
Gbantinq  New  Trial  After  Nonsuit. 

In  reviewing  an  order  granting  a  new  trial 
after  judgment  of  nonsuit,  the  evidence  before 
the  trial  court  when  the  nonsuit  was  granted 
will  be  considered  in  the  light  moat  favorable 
to  plaintiff,  as  the  trial  court  must  have  con- 
sidered it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3748 ;   De&  Dig.  J  927.*] 

Appeal  from  District  Court,  Sanders  Coun- 
ty; Henry  L.  Myers,  Judge. 

Action  by  the  McGowan  Commercial  Com- 
pany against  the  Midland  Coal  te  Lumber 
Company.  From  an  order  granting  a  new  tri- 
al after  Judgment  of  nonsuit,  defendant  ap- 
peals.   Affirmed. 

K  M.  Hall,  for  appellant  Marshall  &  Stiff, 
Geo.  R.  Ogden,  and  Frank  A.  Roberta,  for 
respondent. 


H0LL0WA7,  J.  This  action  was  brought 
by  the  McGowan  Commercial  Company,  a 
corporation,  against  the  Midland  Coal  &  Lum- 
ber Company,  a  corporation,  t^  recover  the 
balance  due  on  an  account  for  goods,  wares, 
and  merchandise  alleged  to  have  been  sold  by 
the  plaintiff  to  the  defendant,  and,  at  the  spe- 
cial instance  and  request  of  defendant  deliv- 
ered to  D.  J.  Gibson.  The  answer  is  in  ^ect 
a  general  denial  of  the  allegations  of  the  com- 
plaint At  the  close  of  plaintiGTs  case  the 
defendant  moved  for  a  nonsuit  and  the  mo- 
tion was  granted.  Thereafter  plaintiff  moved 
for  a  new  trial,  and  this  motion  was  likewise 


granted.    From  the  order  granting  a  new  tri- 
al, tbe  defendant  appeals. 

There  is  not  any  dispute  or  Inconsistency  in 
the  facts  as  -  they  appear  from  the  record. 
Those  facts  are:  In  January,  1908,  the  de- 
fendant company  was  engaged  in  business  at 
Plains,  Mont  It  had  purchased  the  logs  from 
certain  lands  near  there,  and  was  anxious  to 
have  them  removed,  and  to  that  end  contract- 
ed with  Gibson  to  do  the  work.  In  order  to 
carry  out  bis  contract  Gibson  required  gro- 
ceries and  other  provisions  to  supply  his 
men  engaged  in  the  work,  and,  being  without 
sufficient  ready  means,  it  became  necessary  for 
him  to  obtain  credit  He  applied  for  credit 
to  the  plaintiff. company,  which  was  engaged 
in  the  general  mercantile  business  at  Plains, 
and  the  officers  of  that  company,  after  investi- 
gation, determined  that  Gibson  was  not  finan- 
cially responsible;  that  he  would  not  be  able 
to  make  any  profit  from  his  contract  and 
they  therefore  declined  to  extend  credit  to 
him.  E.  B.  Clark,  the  president  and  general 
manager  of  the  defendant  company,  was  in- 
formed of  this  conclusion,  and  the  following 
took  place:  An  officer  of  the  plaintiff  compa- 
ny said  to  Clark:  "Mr.  Gibson  has  applied  to 
us  for  credit  to  carry  on  his  logging  opera- 
tions, and  we  have  decided  we  cannot  give 
him  any  credit,  as  we  do  not  think  him  good," 
to  which  Mr.  Clark  said:  "You  don't;  am  I 
good?"  "I  [McGowan]  said,  'You  certainly 
are,'  and  he  said:  'Ail  right;  you  let  "Gibson 
have  what  he  requirei^what  he  needs — and 
I  will  see  that  it  is  paid,  and  you  keep  our 
office  notified  from  time  to  time  what  the 
amount  is.'  "  An  officer  of  the  plaintiff  com- 
pany then  sought  out  Gibson,  and  induced 
him  to  trade  with  the  plaintiff,  and  during 
January,  February,  March,  and  April,  1908, 
Gibson  secured  goods  from  the  plaintiff  to  the 
amount  of  $769.05.  These  goods  were  charged 
on  the  books  of  the  plaintiff  to  Gibson,  and 
upon  the  first  of  every  month  an  Itemized  bill 
of  the  goods  delivered  to  Gibson  during  the 
preceding  month  was  sent  to  him,  and  the  de- 
fendant company  was  notified  of  the  amount 
of  goods  thus  delivered  to  Gitoon.  Upon 
April  13th  tbe  bookkeeper  of  the  defendant 
company  gave  to  the  plaintiff  this  notice: 
"You  will  please  not  give  any  more  goods  to 
Mr.  Gibson  under  the  guarantee  of  Mr.  E. 
B.  Clark."  After  that  date  there  were  no 
more  goods  furnished  Gibson  by  the  plaintiff 
on  that  account  About  May  19th  E.  B.  Clark 
came  to  the  plaintiff's  store  and  paid  $300  on 
Gibson's  account,  and  stated  that  as  soon  as 
the  logs  which  Gibson  had  delivered  were 
scaled,  "I  will  see  that  you  get  the  balance 
of  the  money."  In  August  following  the 
plaintiff  wrote  a  letter  to  the  defendant  com- 
pany, at  its  office  in  Miles  City,  in  whldi  at- 
tention is  called  to  the  balance  due  on  the  ac- 
count for  goods  delivered  to  Gibson,  which 
letter  concludes  as  follows:  "Kindly  let  us 
hear  from  you  at  your  earliest  convenience 
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as  we  presume  Mr.  Clark  had  neglected  to 
Inform  Mrs.  Clark,  wbo  handles  your  busi- 
ness here,  that  he  had  guaranteed  this  ac- 
count to  both  the  writer  and  our  Mr.  Mc- 
Gowan.  Yours  very  truly,  McGowan  Com- 
mercial Company,  per  C.  H.  Rittenour,  Secy." 
The  testimony  further  tends  to  show  that  the 
plaintiff  did  not  rely  upon,  or  look  to,  Gibson 
for  payment  for  the  goods  thus  delivered,  but 
extended  credit  solely  upon  the  assurance  giv- 
en by  the  defendant,  through  Clark,  and  look- 
ed to  the  defendant  alone  for  payment  It 
further  appears  that  after  Gibson  had  com- 
pleted bis  logging  contract,  the  plaintiff  com- 
pany did  extend  credit  to  him  on  bis  own 
responBlbllity,  to  the  extent  of  about  |60. 
The  defendant  company  having  refused  to 
pay  the  balance  of  the  first  account,  this  ac- 
tion was  brought  The  other  facts  will  ap- 
pear later. 

Counsel  for  appellant  contends  that  the 
court  erred  In  granting  a  new  trial  (1)  be- 
cause the  evidence  is  insufficient  to  show  any 
authority  In  Clark  to  make  a  contract  on  be- 
half of  tbe  defendant  company,  to  answer  for 
the  debt  of  Gibson;  (2)  that  the  evidence 
shows  that.  If  any  promise  was  made  by 
Clark  on  behalf  of  the  defendant.  It  was  to 
answer  for  the  debt  default,  or  miscarriage 
of  Gibson,  and,  not  being  In  writing.  It  was 
void;  and  (3)  that  there  Is  a  fatal  variance 
between  the  allegations  of  the  complaint 
and  the  proof,  In  this:  That  tbe  complaint 
charges  upon  an  original  obligation  of  the 
defendant  comi)any,  whereas  the  evidence 
shows  a  collateral  undertaking,  If  any. 

1.  As  we  view  this  evidence,  it  Is  wholly 
Immaterial  on  this  appeal  whether  Clark  bad 
antborlty  to  make  a  contract  to  pay  the  debt 
of  Gibson,  since  the  contract,  if  of  that  char- 
acter. Is  void,  not  because  of  tbe  lack  of  au- 
thority in  Clark  to  make  it,  but  because  it 
was  not  In  writing,  and  falls  within  tbe  in- 
bibition  of  section  5017,  Rev.  Codes.  If,  how- 
ever, the  agreement  made  between  Clark  and 
:he  officers  of  the  plaintiff  company  amounted 
to  an  original  promise,  then  the  question 
night  properly  arise:  Whose  promise  was  it 
—the  defendant  company's  or  Clark's  Indl- 
rldual  promise?  If  it  was  an  original  prom- 
se,  and  Clark  Intended  to  bind  the  defendant 
>ompany,  and  not  himself  Individually,  we 
±ilDk  there  Is  a  presumption  that  he  had  the 
lutbority  to  do  so,  arising  from  the  fact  of 
lis  employment  as  president  and  general 
nanager  of  tbe  defendant  company,  and  tbe 
ipparent  interest  which  the  company  had  in 
leeing  Gibson  so  situated  that  he  could  carry 
>ut  bis  contract  Story  on  Agency,  {  56.  But 
vbetber  Clark  Intended  to  bind  himself  or 
be  defendant  company  was  a  question  of  fact 
'or  tbe  Jury  to  determine  from  all  that  was 
lald  and  done  and  from  all  otber  surround- 
ng  facts  and  drcnmstancea.  Gerber  v.  Sta- 
irt,  1  Mont  172;  1  Am.  &  Eng.  Ency.  Law 
2d  Ed.)  1121;  81  Cyc.  1653;  2  En<7.  L.  &  P., 
I20-923. 

2.  Assuming  that  Clar^  Intended  to  bind 
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the  defendant  company  by  his  declaration  to 
the  officers  of  the  plaintiff,  the  appellant  con- 
tends that  the  question.  Does  Clark's  state- 
ment amount  to  an  original  promise  to  pay 
for  the  goods,  or  merely  to  a  promise  to  an- 
swer for  Gibson's  debt?  is  one  of  law,  and 
does  not  involve  any  element  of  fact  for  a 
jury's  consideration.  The  general  rule  ap- 
plicable in  such  cases  is:  "Where  the  ques- 
tion whether  the  promise  was  original  or 
collateral  depends  alone  upon  its  terms,  and 
the  language  used  is  established  by  undis- 
puted testimony,  such  question  is  one  of  law 
for  the  court  But  the  nature  of  the  promise 
Is  usually  to  be  determined  by  tbe  Jury  as 
a  question  of  fact,  for  it  may  appear  that  a 
promise,  original  in  form,  was  in  fact  made 
and  Intended  as  collateral,  *  *  *  or  a 
promise  to  be  'responsible'  may  be  found  to 
be  collateral,  or  promises  deemed  prima  fade 
collateral  may  be  adjudged  original."  29 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  906.  If  this 
record  presented  only  the  language  used  by 
Clark  to  tbe  offiCMB  of  the  plaintiff  company, 
stripped  of  any  attending  facts  or  circum- 
stances which  could  possibly  throw  light  up- 
on the  intention  of  tbe  imrtles  at  the  time, 
tben  the  only  question  presented  would  be 
one  of  law.  But  it  is  a  well-recognized  rule 
that  whenever  the  language  of  the  promisor 
was  used  In  connection  with  other  facts  and 
drcumstances  which  can  fairly  be  said  to  Il- 
lustrate tbe  language  employed,  or  to  throw 
light  upon  the  Intention  of  tbe  parties  at 
the  time  the  promise  was  made,  then  It  be- 
comes a  question  of  fact  for  a  Jury's  deter- 
mination, under  proper  Instructions,  whether 
the  promise  was  original,  or  collateral  to 
the  promise  of  a  third  person.  If  the  prom- 
ise was  original,  then  the  statute  of  frauds 
is  not  applicable;  but  If  collateral,  then  it 
is  void  unless  in  writing.  In  Smith  on  the 
Law  of  Frauds,  |  319,  It  is  said:  "Tbe  sub- 
ject-matter of  the  promise,  the  relationship 
of  the  parties  to  the  transaction,  the  lan- 
guage used,  the  surrounding  facts  and  cir- 
cumstances, and  the  intention  of  the  parties 
as  interpreted  by  their  acts  in  recognition  of 
tbe  promise,  its  folflllment  etc.,  are  impor- 
tant elements  In  determining  whether  the 
promise  is  collateral  and  subject  to  the  stat- 
ute, or  original  and  not  subject  to  It" 

To  attempt  to  designate  all  tbe  facts  and 
drcomstances  which  might  be  the  subject  of 
legitimate  inquiry  in  determining  the  char- 
acter of  a  promise  thus  made  would  be  a  hope- 
less task.  Reference  to  some  of  them  may 
be  had.  It  is  always  proper  to  Inquire  wheth- 
er the  promisor  had  any  immediate  pecun- 
iary Interest  in  the  transaction  between  the 
promisee  and  the  person  for  whose  benefit 
the  promise  was  made.  Davis  v.  Patrick, 
141  U.  8.  479,  12  Sup.  Ct  58,  35  L.  Ed.  826. 
This  court  has  said:  "Wherever  the  main 
purpose  and  object  of  the  promise  la  not 
to  answer  for  another,  but  to  subserve  some 
purpose  of  bis  [the  promisor's]  own,  his 
promise  is  not  within  the  statute,  although 
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It  may  be  In  form  a  promise  to  pay  the  debt 
of  another,  and  although  the  performance  of 
It  may  Incidentally  have  the  effect  of  ex- 
tinguishing the  liability  of  another."  Caroth- 
era  v.  Connolly,  1  Mont.  433.  When  the  stat- 
ute of  frauds  Is  Invoked,  the  qnestion  of  pri- 
mary Importance  Is:  To  whom  was  the 
credit  given?  20  Cyc.  180.  It  Is  the  province 
of  the  Jury  to  determine  to  whom  the  credit 
was  given,  and  their  duty,  in  so  doing,  to 
consider  the  extent  of  the  undertalcing,  the 
expression  used,  and  the  circumstances  of 
the  case.  Boyicln  ▼.  Dohlonde,  37  Ala.  677. 
Whenever  from  the  language  employed  by 
the  promisor  reasonable  men  might  draw 
dltterent  conclusions  or  Inferences,  then  the 
intention  of  the  parties  at  the  time  the  prom- 
ise was  made  becomes  a  subject  of  legitimate 
Inquiry.  "It  Is  often  difficult  to  determine 
from  the  mere  words  in  which  a  promise  Is 
made  whether  an  undertalilng  Is  collateral 
to  the  engagement  or  liability  of  a  third  per- 
son, or  an  entirely  Independent  and  original 
undertaking.  In  such  cases  courts  must  rely 
on  the  circumstances  of  each  particular  case 
and  Its  general  features,  in  order  to  ascer^ 
tain  the  intent  of  the  parties  and  how  they 
viewed  it,  when  It  is  doubtful  whether  It  was 
a  contract  of  suretyship  or  guaranty  or  an 
original  undertaking."  20  Cyc.  164.  Aa 
said  by  the  Supreme  Court  of  the  United 
States,  in  Davis  v.  Patrick,  above:  "Counsel 
for  Davis  place  stress  on  the  form  of  expres- 
sion attributed  by  Patrick  to  Davis,  to  wit: 
'I  will  be  personally  responsible;  I  will  see 
you  paid'— and  contends  that  the  Import  of 
such  language  is  that  of  a  collateral  promise. 
There  is  force  In  this  contention,  as  it  im- 
plies that  some  one  else  was  also  bound ;  but 
the  real  character  of  a  promise  does  not  de- 
pend altogether  upon  the  form  of  expression, 
but  largely  on  the  situation  of  the  parties, 
and  the  question  always  Is  what  the  par- 
ties mutually  understood  by  the  language, 
whether  they  understood  it  to  be  a  collateral 
or  a  direct  promise."  "It  is  for  the  Jury  to 
find  what  the  real  substance  and  spirit  of 
the  undertaking  between  the  parties  was." 
Wood  on  Statute  of  Frauds,  |  93. 

Some  of  the  facts  which  the  evidence  in 
this  case  tends  to  prove,  and  from  which  a 
Jury  might  infer  a  primary  liability  on  the 
part  of  the  defendant  company,  are:  (a)  Gib- 
son needed  credit,  which  he  sought  from  the 
plaintiff  company,  in  order  to  carry  out  his 
contract  with  the  defendant  company,  and 
credit  was  refused  him.  With  knowledge  of 
this  tACt,  the  defendant  made  the  promise. 
For  Gibson  to  get  the  goods  would  apparently 
benefit  the  defendant  company.  In  that  Gib- 
son would  thereby  be  enabled  to  carry  out  his 
contract,  and  the  defendant  would  get  the 
logs  delivered  at  once,  a  matter  In  which  It 
appears  to  have  been  concerned,  (b)  The 
credit  was  given  to  the  defendant  company 
exclusively,  (c)  The  defendant  paid  $300  on 
Gibson's  account.  And  (d)  defendant  asked 
to  be  iufurmed  of  the  amount  of  goods  de- 


livered to  Gibson.  Some  of  the  facts  from 
whldi  a  contrary  Inferoice  might  be  drawn 
are:  (a)  The  goods  were  charged  on  the 
plaintiff's  books  to  Gibson,  and  an  Itemized 
statement  sent  to  Gibson  every  month;  (b) 
the.  plaintiff  wrote  to  defendant  In  August 
that  Clark  had  guaranteed  Gibson's  account: 
and  (c)  after  Gibson's  contract  with  defend- 
ant company  expired,  plaintiff  extended  cred- 
it to  Gibson  on  his  own  responsibility.  But 
all  of  these  facts  and  circumstances  are  sub- 
ject to  explanation,  and  some  of  them  at  least 
are  explained.  For  instance,  In  explanation 
of  the  charge  on  the  books  to  Gibson,  it  is 
said  that  the  defendant  company  was  pur- 
chasing goods  from  plaintiff  on  credit  during 
the  same  time  that  goods  were  delivered  to 
Gibson,  and  that  the  goods  so  delivered  to 
Gibson  were  charged  to  him  in  order  to  pre- 
vent confusing  that  account  with  the  account 
of  the  defendant  company  for  goods  which  It 
purchased  for  its  own  immediate  use,  and  in 
order  that  plaintiff  might  comply  with  Clark's 
demand  that  the  defendant  company  be  kept 
Informed  of  the  amount  of  goods  delivered  to 
Gibson.  The  rule  applicable  in  such  a  case 
is  well  stated,  as  follows:  "Evidence  that 
the  goods  sold  were  charged  to  the  person  to 
whom  they  were  delivered  strongly  tends  to 
show  that  the  vendor  gave  credit  to  him,  and 
relied  upon  him  for  payment,  and  therefore 
that  the  promise  of  another  to  be  answeralde 
for  the  debt  was  at  most  a  collateral  under- 
taking. However,  this  evidence  Is  not  con- 
clusive, but  Is  open  to  explanation,  and  the 
weight  of  It  Is  for  the  Jury."  20  Cyc.  183. 
Treating  of  this  particular  phase  of  the  case 
under  similar  drcumstanoes,  the  Supreme 
Court  of  Oregon,  in  Ma«dcey  v.  Smith,  21  Or. 
598,  28  Pac.  974,  said:  "It  is  enough  to  say 
that  it  was  to  prevent  confounding  the  ac- 
counts, as  already  explained,  that  the  charges 
were  thus  made  on  the  books.  With  this  ex- 
planatory evidence,  the  referee,  who  stands 
In  the  place  of  the  Jury,  was  satisfied;  and, 
as  it  was  proper  evidence  to  be  considered  by 
him,  It  is  not  for  us  to  weigh  it  or  revise  his 
findings." 

It  is  urged  by  appellant  that  the  evidence 
shows  that  at  the  time  Clark  is  alleged  to 
have  made  this  promise,  Gibson  was  getting 
goods  from  another  firm  in  Plains;  and  this 
is  true,  but  it  does  not  appear  to  what  extent 
Gibson  was  dealing  with  Peterson  &  Kruger, 
or  whether  be  was  paying  cash  or  obtaining 
credit 

It  is  likewise  urged  that  the  evidence  Is  not 
sufficient  to  show  that  the  defendant  company 
had  such  an  immediate  pecuniary  interest  in 
the  transaction  between  Gibson  and  the  plain- 
tiff as  would  famish  a  conslderntton  for  de- 
fendant's promise  But  we  think  this  Is  a 
question  of  fact  for  the  Jury.  TTie  evidence 
tends  to  show  that  the  defendant  company 
had  a  pecuniary  Interest  in  having  the  logs 
removed  at  once;  that  it  had  endeavored  to 
secure  the  services  of  at  least  one  other  per- 
son to  do  the  work,  but,  the  price  not  being 
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satisfactory.  It  Anally  contracted  with  Gib- 
son. Since  It  was  necessary  for  Gibson  to 
obtain  the  goods  in  order  to  carry  out  his 
contract  at  all,  and  his  failure  might  reanlt 
in  financial  loss  to  the  defendant  compcuiy, 
it  might  be  a  reasonable  inference  from  these 
facts  that  the  leading  object  which  defendant 
had  in  view  in  giving  its  assurance  to  plain- 
tiff under  the  circumstances  was  to  subserve 
or  promote  its  own  interest,  even  though 
such  assurance  had  the  effect  of  paying  what 
would  otherwise  have  been  the  debt  of  Gib- 
son; and  particularly  Is  this  so  In  view  of  the^ 
further  fact  that  Gibson's  performance  of 
the  contract  would  render  defendant  bis 
debtor,  and  it  could  protect  Itself  in  its  set- 
tlement with  him  if  the  proceeds  of  the  con- 
tract would  defray  the  expense. 

Counsel  for  appellant  further  contends  In 
his  brief  that:  "The  evidence  must  show  that 
the  credit  was  extended  exclusively  to  the 
promisor,  and  that  the.  third  i>arty  was  abso- 
lutely discharged  from  liability,  in  order  to 
take  the  promise  out  of  the  statute  of 
frauds."  With  the  first  part  of  this  statement 
we  fully  agree.  The  rule  Is  stated  as  fol- 
lows: "But  In  all  such  cases  It  Is  requisite 
that  credit  should  be  given  exclusively  to  the 
promisor;  if  any  credit  be  given  to  him  for 
whose  benefit  the  promise  is  made,  the  prom- 
isor is  not  liable  unless  his  promise  Is  in 
writing;  and  this  Is  so  although  the  col- 
lateral undertaking  may  have  been  the  princi- 
pal Inducement  to  the  delivery  of  the  goods 
or  the  performance  of  the  services."  20  Cyc. 
181.  But  the  authorities  cited  by  counsel  do 
not  sustain  the  proposition  that,  in  addition 
to  showing  that  credit  was  extended  to  the 
promisor  exclusively,  it  must  also  appear  that 
the  third  party  was  released  from  liability.  At 
first  blush  some  of  the  cases  would  seem  to 
support  that  contention,  but  a  careful  analy- 
sis will  disclose  that  they  do  not  go  further 
than  to  hold  to  the  general  rule  Just  quoted 
above.  The  effect  of  an  original  promise  Is 
to  make  the  promisor  the  debtor  in  the  first 
instance,  even  though  the  goods  sold  be  for 
the  benefit  of  another.  It  would  be  absurd 
to  say  in  this  case  that  credit  was  extended 
solely  to  the  defendant  company,  and  Gibson 
was  released  from  liability;  for  if  the  de- 
fendant company  was  an  original  promisor^ 
that  is,  if  it  was  the  only  debtor  in  the  first 
Instance — then  there  never  was  any  liability 
to  be  released.  Browne  on  the  Statute  of 
Frauds,  !  162.  It  is  only  when  one  agrees  to 
pay  the  pre-existing  debt  of  another  that  the 
principle  of  law  Invoked  by  appellant  is  ap- 
plicable (20  Cyc.  186);  and  that  principle  has 
no  application  to  the  facts  of  this  case,  be- 
cause dtfendant's  promise,  if  made  at  all, 
was  to  pay  for  goods  thereafter  to  be  deliv- 
ered to  Gibson,  and  not  to  pay  a  pre-existing 
debt  of  Gibson's. 

The  language  employed  by  plaintiff  in  its 
letter   to   the   defendant,   in   August,    1908, 


would  seem  to  Indicate  that  plaintiff  then  con- 
sidered the  defendant  a  guarantor  of  Gibson's 
debt;  but  the  courts  are  not  inclined  to  de- 
cide these  cases  upon  the  mere  form  of  ex- 
pression employed  by  either  the  promisor  or 
promisee,  unless  the  words  stand  alone,  un- 
aided by  any  facts  or  circumstances,  and  the 
reason  for  this  Is  obvious.  The  average  lay- 
man does  not  weigh  his  words  In  the  light 
of  technical  legal  definitions,  and  could  hard- 
ly be  expected  to  distinguish  between  an  orig- 
inal and  a  collateral  promise. 

Whatever  construction  may  be  put  upon 
subdivision  2,  {  6C60,  Rev.  Ck)des,  we  think 
the  provision  is  not  applicable  to  the  facts 
so  far  as  disclosed  In  this  case.  The  case  of 
Meldrum  ▼.  Keneflck,  15  8.  D.  370,  89  N.  W. 
803,  presents  facts  to  which  this  subdivision 
Is  clearly  applicable.  Upon  the  several  prop- 
ositions which  we  have  dlscnssed  under  this 
assignment,  the  authorities  are  not  altogether 
harmonious.  But  we  think  our  views  have 
the  support  of  the  decided  weight  of  author- 
ity, and  appear  to  us  most  consonant  with 
reason.  In  view  of  these  rules  the  trial  court 
should  have  denied  the  motion  for  a  nonsuit: 
but,  not  having  done  so,  on  consideration  <if 
the  motion  for  a  new  trial  it  very  properly 
reached  the  conclusion  that  the  cause  should 
have  been  submitted  to  the  Jury.  What  we 
have  said  under  this  assignment,  disposes  of 
the  third  one  also. 

In  our  consideration  of  this  appeal  we 
have  treated  the  evidence  from  the  stand- 
point of  the  trial  court  at  the  time  the  mo- 
tion for  nonsuit  was  Interposed;  that  Is  to 
say,  we  accept  the  evidence  as  true  for  the 
purpose  of  this  appeal,  and  view  it  In  the 
light  most  favorable  to  plaintiff.  This  is  the 
rule  In  this  state. 

We  do  not  find  any  error  in  the  trial  court's 
ruling.  The  order  granting  a  new  trial  Is 
affirmed. 

Affirmed; 

BRANTIiT,  C  J.,  and  SMITH,  J.,  concur. 


(IS  Cal.  A.  738) 

FISHER  T.  WESTERN  FUSE  &  EX- 
PLOSIVES CO.    (av.  672.) 
(Court  of  Appeal,  T&ird  District     California. 
March  a,  1910.) 

1.  Neglioewcb  (I  108*)  —  Plbadiho— Suin- 

CIENCY. 

In  an  action  for  negligence,  it  Is  suffi- 
cient, under  the  Code,  to  allege  that  the  act 
complained  of  was  negligently  done  bv  defend- 
ant, and  that  it  caused  damage  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  If  174-180;   Dec.  Dig.  S  108.*] 

2.  Mabteb  and  Servant  (|  329*)— Injubieb 
TO  THian  Pebbon  —  Neoliqenck  of  Serv- 
ant— Complaint  —  SuFnciBNCT  —  "Beok- 
u:b8'  '— '  'Heedless." 

A  complaint  for  Injuries  caused  by  the  ex- 
plosion of  a  powder  magazine,  which  alleges 
that  the  explosion  was  the  result  of  the  reckless 
and  heedless  act  of  defendant's  servant  in  ig- 
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niting  the  powder,  alleges  negligence ;   the  words 
"reckless"  and  "heedless"  implying  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1268,  1269 ;   Dec.  Dig.  i 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5899-6001;  toI.  8,  p.  7781.] 

3.  Master  awd  Sebvant  (§  300*)— Ikjuribs 
TO  Third  Persons— Acts  of  Servant— Lia- 
bility OF  Master. 

A  master  is  civilly  responsible  for  wrongs 
committed  by  his  servant  while  acting  about  the 
business  of  his  master  within  the  scope  of  the 
employment. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  1209 ;    Dec.  Dig.  {  300.*] 

4.  Master  .  and  Servant  (§  329*)— Liabiu- 
TiEs  FOR  Injuries  to  Third  Persons— Acts 
OF  Servant. 

A  complaint  in  an  action  for  injuries  caus- 
ed by  the  explosion  of  a  powder  magazine, 
which  alleges  that  defendant  had  in  its  employ 
a  servant  whose  duty  it  was  "to  handle,  carry, 
and  take  charge  of  the  powder  in  said  maga- 
sine,"  and  that  the  magazine  exploded  as  a  re- 
sult of  the  servant's  negligence,  implies  that  it 
was  a  part  of  the  duty  of  the  servant  to  exer- 
cise care  to  prevent  an  explosion,  and,  where  he 
negligently  permitted  or  caused  the  explosion, 
he  violated  his  duty  as  a  servant. 

[E}d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §$  1268,  1268;  Dec.  Dig.  { 
329.»] 

5.  Master  and  Servant  (|  329*)- LiABrLi- 
ties  FOB  Injuries  to  Third  Persons — Acts 
OF  Servant. 

The  complaint  also  shows  by  necessary  im- 
plication that  the  servant  acted  within  the  scope 
of  his  authority,  though  there  is  no  express  al- 
legation to  that  effect. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1269;    Dec.  Dig.  S  329.»] 

8.  Nuisance  (|  S*)— Private  Nuisance— Ex- 
plosives. 

To  constitute  the  keeping  of  gunpowder  a 
nuisance,  there  must  be  negligence  in  the  fact 
or  the  manner  of  keeping  and  storing  the  gun- 
powder; and  whether  the  storing  of  gunpowder 
u  a  nuisance  depends  on  the  locality,  quantity, 
and  surrounding  circumstances. 

[Eid.  Note. — For  other  cases,  see  Nuisance, 
Cent  Dig.  |  15 ;  Dec.  Dig.  {  3.»] 

7.  Nuisance  (|  3*)- Private  Nuisance— Ex- 
plosives. 

Where  a  powder  magazine  was  imperfectly 
constructed  and  improvidently  maintained,  and 
its  location,  manner  of  construction,  and  main- 
tenance was  dangerous  to  life  and  property,  the 
magazine  was  a  nuisance,  and  the  owner  there- 
of was  liable  for  an  explosion  thereof. 

[BM.  Note. — For  other  cases,  see  Nuisance, 
Cent  Dig.  |  16 ;  Dec.  Dig.  f  3>] 

&  Explosives  ({  8*)— Eeefiho  or  Storino^ 

Liability— Nuisance. 

Where  the  maintenance  of  a  powder  maga- 
zine was  a  nuisance,  the  owner  thereof  was 
responsible  for  damages  caused  by  an  explosion, 
regardless  of  negligence  in  causing  the  explo- 
sion. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  II  4,  5;   Dec  Dig.  |  8.»] 

Appeal  from  Superior  Court,  Alameda  Coun- 
ty; F.  B.  Ogden,  Judge. 

Action  by  Xuvier  Fisher  against  the  West- 
ern Fuse  &  Explosives  Company.  From  a 
Judgment  for  plalntlfT,  defendant  appeals. 
Affirmed. 

See,  also,  107  Pac.  332. 


O.  R.  Lukens,  for  appellant  Reed  &  Nus- 
baumer,  W.  H.  Orrick,  M.  C.  Chapman,  and 
A.  A.  Moore,  for  respondent 

BURNETT,  J.  The  appeal  Is  fram  the 
judgment  on  the  Judgment  roll  alone.  The 
only  question  for  determination  concerns  the 
ruling  of  the  court  below  overruling  a  general 
demurrer  to  the  amended  complaint 

The  action  was  brought  to  recover  dam- 
ages for  the  destruction  of  plaintiff's  dwell- 
ing house,  and  the  gravamen  of  the  charge 
is  contained  In  the  following  allegations: 
"That  on  the  said  19th  day  of  July,  1898,  de- 
fendant carelessly,  negligently,  deceitfully,  se- 
cretively, hnprovldently,  and  unsafely  main- 
tained a  powder  magazine,  which  was  im- 
properly constructed,  contalhlng  not  less  than 
5,000  pounds  of  powder,  and  situated  upon  the 
comer  of  Clark  and  A  streets  in  Melrose. 
•  •  •  Defendant  on  said  19th  day  of  July, 
1898,  had  in  its  employ  a  careless,  heedless, 
reckless,  and  dangerous  servant,  whose  duty 
It  was  to  handle,  carry,  and  take  charge  of 
the  powder  in  said  magazine,  and  to  whom  It 
gave  free  access  to  said  magazine  at  all  times. 
Said  servant  was  a  Cblnaman,  called  Ah 
Ung,  and  his  carelessness,  recklessness,  heed- 
lessness, and  unfitness  were  at  all  times  well 
known  to  defendant.  On  the  said  19th  day  of 
July,  1898,  the  said  powder  stored  in  the  said 
magazine  was  exploded  as  a  result  of  defend- 
ant's aforesaid  negligence,  and  by  reason  of 
the  act  of  said  servant  In  recklessly  and  heed- 
lessly igniting  said  powder."  The  foregoing 
Is  followed  by  an  averment  that  the  said  ex- 
plosion damaged  plaintiff's  said  property  to 
the  extent  of  fourteen  hundred  dollars. 

Under  the  authorities,  it  Is  sufficient  to  al- 
lege that  an  act  was  negligently  done  by  de- 
fendant, and  that  it  caused  damage  to  plain- 
tiff. The  rule  Is  stated  in  Stephenson  t. 
Southern  ^ac.  Co.,  102  Cal.  147,  84  Pac.  619, 
as  follows:  "In  adopting  what  Is  known  as 
the  Code  system  of  pleading,  courts  In  most  of 
the  states  have  excepted  from  the  general 
rule,  requiring  a  complaint  to  state  the  facts 
constituting  the  cause  of  action  in  ordinary 
and  concise  language,  cases  founded  upon 
negligence,  or  rather,  they  have  so  far  modi- 
fled  the  rule  as  to  permit  the  plaintiff  to  state 
the  negligence  in  general  terms,  without  stat- 
ing the  facts  constituting  such  negligence. 
This  modification  of  a  rule  of  CX>de  pleading 
is  founded  in  wisdom,  and  grows  out  of  a 
fundamental  rule  in  common-law  pleading,  to 
the  effect  that  "no  greater  particularity  is  re- 
quired than  the  nature  of  the  thing  pleaded 
will  conveniently  admit'  Stephen's  Plead- 
ing, 367.  *  *  *  In  cases  of  n^Iigence  the 
sufferer  may  only  know  the  general,  the  im- 
mediate cause,  of  the  injury,  and  may  be  en- 
tirely ignorant  as  to  the  specific  acts  or  omis- 
sions which  lead  up  to  it  •  •  •  The 
term  'negligence'  for  the  purpose  of  pleading 
is  a  fact  to  be  pleaded — an   ultimate  fact 
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which  qualifies  an  act  otherwise  not  wrong- 
ful. Negligence  Is  not  the  act  Itself,  but  the 
fact  which  defines  the  character  of  the  act 
and  makes  It  a  legal  wrong.  The  absence  of 
care  In  doing  an  act  which  produces  Injury 
to  another  Is  actionable.  The  term  'negU- 
gcui-e'  signifies  and  stands  for  the  absence 
of  care.  •  •  •  As  a  result  of  the  applica- 
tion of  these  principles  to  Code  pleading  In 
cases  of  negligence  and  to  others  of  kindred 
character,  it  Is  held  in  this  state,  and  in 
nearly  all  the  United  States,  that  It  is  suffi- 
cient to  allege  the  negligence  in  general  terms, 
specifying,  however,  the  particular  act  alleg- 
ed to  have  been  negligently  done."  Here  the 
particular  act  immediately  causing  the  in- 
jury was  the  explosion  of  the  gunpowder. 
This  was  the  result  of  "the  reckless  and  heed- 
less" act  of  defendant's  servant  in  igniting 
said  powder.  Both  "reckless"  and  "heedless" 
Imply  "negligence  or  the  want  of  care." 

The  only  question,  then,  remaining  arises 
from  the  fact  that  the  negligent  act  is  al- 
leged to  have  been  done  by  the  "said  servant" 
instead  of  by  the  defendant.  The  rule  in 
such  case  is  that  the  principal  or  master  is 
civilly  responsible  for  wrongs  committed  by 
his  agent  or  servant  while  acting  about  the 
business  of  the  principal  or  master  and  with- 
in the  scope  of  the  employment  of  the  agent 
or  servant.  Thompson  on  Negligence,  §  518. 
The  same  author  in  section  620  declares  the 
rule  more  specifically  as  follows:  "A  mere 
statement  of  the  rule  suggests  that  the  prin- 
cipal or  master  wiU  In  all  cases  be  liable  for 
wrongs  committed  by  his  agent  or  servant, 
while  acting  about  the  business  of  the  for- 
mer, and  within  the  scope  of  his  employment, 
through  Inattention,  negligence,  or  want  of 
skill.  The  cases  already  cited,  and  a  great 
array  of  other  adjudications,  may  be  appeal- 
ed to  in  support  of  this  statement.  It  is  per- 
haps the  only  branch  of  the  doctrine  upon 
which  all  the  cases  unite,  and  as  to  which 
there  Is  no  dispute.  It  la  a  rule  so  plain  and 
easy  of  application  that  it  could  scarcely  be 
made  plearer  by  illustration."  Among  the 
many  Instances  of  the  application  of  the  rule 
cited  by  the  author  in  section  521  we  note 
only  the  following:  "The  defendant  sent  the 
servant  to  a  factory  to  receive  for  her  cei^ 
tain  bags  of  paper  shavings.  It  was  ar- 
ranged that  the  shavings  should  be  thrown 
down  through  a  hatchway  beneath  so  as- to 
prevent  Injury  to  passers-by.  He  failed  to 
so  guard  It,  and  a  person  passing  by  was 
struck  by  one  of  the  falling  bags  and  injur- 
ed. It  was  held  that  the  defendant  was  lia- 
ble, since  her  servant  was  acting  about  the 
very  matter  which  he  was  sent  to  perform, 
the  receiving  of  the  goods.  *  •  •  xhe 
plaintiff  placed  her  horse  in  care  of  the  de- 
fendant, a  livery  stable  keeper,  to  be  boarded. 
The  watchman  of  the  defendant  allowed  three 
men,  partially  Intoxicated,  to  go  Into  the  loft 
of  the  stable,  "which  was  full  of  dry  bay,  to 
sleep  there  during  the  night,  knowing  that 
they  were  smokers,  and  that  they  were  In 


the  habit  of  carrying  pipes  and  matches  with 
them.  An  hour  and  a  half  later  the  stable 
took  fire  and  the  plaintifTs  horse  was  burn- 
ed to  death.  It  was  held  that  the  livery  stable 
keeper  was  responsible  for  the  act  of  his 
watchman,  and  that  whether  the  watchman 
was  negligent  in  allowing  the  three  men  to 
sleep  In  the  loft  was  a  question  for  the  Jury. 

•  •  •  A  person  contracted  to  give  a  pyro- 
technic display,  and  committed  the  perform- 
ance of  the  contract  to  his  agent  He  there- 
by became  answerable  in  damages  to  a  per- 
son who  was  hurt  through  the  negligence  of 
the  agent  In  discharging  a  fire  bomb."  In  the 
case  at  bar  the  business  of  the  agent  was  "to 
handle,  carry,  and  take  charge  of  the  powder 
In  said  magazine."  In  other  words,  the  care, 
custody,  and  management  of  the  powder  were 
committed  to  the  servant.  This  necessarily 
Implies  that  it  was  a  part  of  his  duty  to  ex- 
ercise care  to  prevent  an  explosion  of  said 
powder.  If  he  therefore  negligently  permit- 
ted or  caused  said  explosion,  the  case  Is  pre- 
sented of  a  clear  and  unmistakable  violation 
of  his  duty  as  said  servant  It  thus  appears 
by  necessary  implicatlion  that  the  servant  was 
acting  within  the  scope  of  his  authority,  and 
appellant  Is  mistaken  in  its  contention  that 
an  express  allegation  to  that  effect  is  re- 
quired. 

On  this  branch  of  the  subject  respondent 
cites  the  following  cases:  Bimbaum  v.  Lord, 
7  Misc.  Rep.  483,  28  N.  V.  Supp.  17,  was  a 
suit  to  recover  damages  for  negligence  on  the 
part  of  a  driver  of  defendant's  wagon  in  run- 
ning over  a  12  year  old  boy  who  was  cross- 
ing a  street  in  New  York  City.  It  Is  there- 
in said:  "The  complaint  was  sufliclent  in  al- 
leging that  the  wagon  belonged  to  defendant 
and  was  driven  by  one  of  their  agents  or 
servants,  although  It  does  not  otherwise  al- 
lege that  the  latter  was  engaged  in  the  de- 
fendant's business;  but  that  is  involved  In 
the  allegation  that  the  wagon  was  driven  by 
their  agent  or  servant,  for,  if  the  driver  was 
not  engaged  upon  his  master's  business,  he 
would  be  neither  agent  nor  servant,  but  his 
own  master."  In  I^ewls  v.  Schultz,  98  Iowa, 
341,  67  N.  W.  266,  the  Supreme  Court  of  Io- 
wa said:  "Appellant  insists  that  the  case 
was  tried  and  submitted  to  the  Jury  upon  an 
issue  not  made  In  the  pleadings  or  supported 
by  the  evidence;  I.  e.,  that  the  loss  was  the 
result  of  the  act  of  a  servant  within  the 
scope  of  his  «nployment  The  petition  alleg- 
es that  defendants,  their  servants  and  agents, 
set  out  the  fire.  Surely  this  raised  an  Issue 
as  to  whether  the  person  who  set  out  the  fire 
was  an  agent  of  the  defendants,  and  also  as 
to  whether  the  act  was  within  the  scope  of 
his  employment" 

In  Louisville  N.  A.  4  O.  Ry.  Go.  v.  KendaU, 
188  Ind.  813,  36  N.  B.  415,  we  find  the  ques- 
tion considered  as  follows:  "The  complaint 
alleges  that  upon  the  arrival  of  said  train  at 
defendant's   depot   in   the    town   of   Salem 

*  *  *  plaintiff  as  a  passenger  undertook 
and  did  get  on  the  platform  of  one  of  the 
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cars  of  said  train  to  enter  same,  but  that 
without  fault  or  negligence  on  plaintiff's  part, 
on  account  of  the  carelessness  and  negligence 
of  one  of  defendant's  agents,  whose  name  is 
to  the  plaintiff  unknown,  he  was  by  such  em- 
ployg  of  defendant  pushed  from  the  platform 
of  said  train  just  as  the  same  was  starting; 
•  •  •  that  all  of  said  injuries  were  caus- 
ed by  and  the  direct  result  of  said  careless- 
ness and  negligence  of  one  of  defendant's 
agents  in  pushing  plaintiff  off  its  said  train 
as  aforesaid  and  wholly  without  the  fault 
or  negligence  of  plaintiff."  It  was  held  that 
the  case  was  brought  within  the  rule  sus>- 
talned  by  the  authorities  that  "the  master 
is  liable  for  a  tortious  or  negligent  act  of  a 
servant  committed  while  performing  his  mas- 
ter's service,  though,  not  previously  authoriz- 
ed nor  snbseqnently  ratified  by  the  master,  if 
an  injury  result  therefrom  to  one  to  whom 
the  master  owes  protection  from  such  In- 
Jury."  In  Lewis  T.  Chicago,  St.  Paul  &  K.  G 
Ry.  Co.,  (C.  C.)  35  Fed.  630.  a  demurrer  to  the 
complaint  was  overruled  by  Justice  David 
J.  Brewer,  wherein  he  said:  "I  also  take  it 
to  be  settled  under  the  rules  of  pleading  that 
what  was  equivalent  to  a  common  count  un- 
der the  old  practice  is  good  now  as  against 
an  objection,  raised  by  demurrer ;  and  I 
think  that  is  all  that  can  be  said  about  this 
pleading.  It  alleges  that  the  defendant  by 
one  of  its  employes  committed  an  assault  and 
battery  upon  the  plaintiff,  another  employ^. 
That  is  tiie  allegation  in  the  pleading  of  a 
substantive  and  ultimate  fact.  What  tbe 
particular  facts  may  be,  whether  that  assault 
and  battery  was  committed  in  the  line  of  bis 
employment  and  in  the  discharge  of  a  duty 
which  he  owed  the  defendant,  the  master,  as 
an  employ^,  does  not  now  appear."  The  fore- 
going decisions  commend  themselves  to  our 
judgment,  and  they  support  the  action  of 
the  court  below  in  overruling  the  demurrer 
tb  the  amended  complaint 

There  is,  also,  another  aspect  of  the  com- 
plaint which  should  not  be  overlooked.  This 
Is  presented  in  the  allegations  that  the  mag- 
azine was .  imperfectly  constructed  and  im- 
proTldently  maintained,  and  that  this  negli- 
gence was  a  contributing  cause  of  the  injury. 
We  find  thus  exhibited  the  familiar  case  of 
a  nuisance,  and  upon  this  theory  a  cause  of 
action  Is  stated.  The  question  is  elaborately 
reviewed  in  Kinnoy  v.  Koopman,  116  Ala. 
810,  22  South.  583,  87  L.  B.  A.  497,  91  Am. 
St  Bep.  119,  and  a  large  number  of  cases 
cited.  Therein  it  Is  held  that  "storing  and 
keeping  gunpowder  and  dynamite  In  large 
quantities  near  dwellings  in  a  thickly  set- 
tled portion  of  a  city,  and  near  a  public 
street  Is  not  a  nuisance  per  se.  To  constitute 
snch  keeping  a  nuisance  and  impose  liability 
for  an  accidental  explosion  there  must  be 
negligence  in  'keeping*  or  in  the  'manner*  of 
keeping  and  storing  the  gunpowder."  And 
furthermore  it  Is  said :    "We  are  of  tlie  opin- 


ion tiiat  a  count  prima  facie  sufficiently 
shows  a  want  of  due  care,  which  charges  the 
storing  of  large  quantities  of  gunpowder  in 
a  wooden  building  in  a  populous  place  In  the 
city  of  Cullman.  The  demurrer  was  proper- 
ly sustained  to  the  count  which  merely  charg- 
ed the  storing  of  gunpowder  and  its  exploeloa 
without  further  averment  showing  that  on 
account  of  location,  quality,  and  surrounding 
circumstances  it  was  dangerous."  Here,  as 
we  have  seen,  the  location,  manner  of  con- 
struction, and  of  maintenance  do  appear  so 
as  to  show  that  the  said  magazine  was  dan- 
gerous to  life  and  to  property.  The  distinc- 
tion made  in  the  Kinney  Case,  supra,  is  rec- 
ognized and  approved  in  Kieebauer  v.  West- 
ern Fuse,  etc.,  Co.,  138  Cal.  497,  71  Pac.  617, 
60  L.  R.  A.  377,  94  Am.  St  Rep.  62.  It  was 
contended  there  by  plaintiff  that  the  mere 
fact  of  the  storage  of  a  large  quantity  of 
gunpowder  where  damage  might  result  from 
an  explosion  amounted  to  a  nuisance  per  se, 
and  be  requested  the  following  instruction 
which  was  given  by  the  lower  court:  "A 
magazine  of  powder  so  situated  that  in  case 
of  explosion  from  any  cause  it  is  liable  to 
injure  the  persons  and  the  dwellings  of 
persons  living  in  the  vicinity  is  a  nuisance: 
and  therefore.  If  the  Jury  believe  from  the 
evidence  that  the  defendant  corporation 
maintained  at  the  time  mentioned  in  the  com- 
plaint, at  the  town,  or  village,  or  place  called 
Melrose,  a  magazine,  and  kept  stored  there- 
in large  quantities  of  gunpowder,  which.  In 
case  of  explosion,  was  liable  to  injare  the 
persons,  dwellings,  or  other  property  of  the 
residents  of  the  said  town,  or  village,  or 
place  called  Melrose,  your  verdict  should  be 
for  the  plaintiffs."  This  was  condemned  by 
the  Supreme  Court  and  the  other  line  of  a«^ 
thoritles  was  approved,  holding  that  whether 
the  storing  of  gunpowder  Is  a  nuisance  de- 
pends upon  the  locality,  qnantity,  and  the 
surronnding  drcumstancea.  The  Supreme 
Court  said :  "It  does  not  appear  that  when 
the  defendant  commenced  its  business,  it  was 
not  located  in  a  proper  place^  and  at  that 
time  sufficiently  removed  from  a  residence 
neighborhood.  It  was  carried  on  with  the 
utmost  care.  The  damage  in  question  re- 
sulted from  a  cause  entirely  beyond  its  con- 
trol, and  without  any  carelessness  or  negli- 
gence on  its  part  whatever,  and  under  the 
more  recent  and  l>etter  line  of  authorities,  as 
shown  under  the  drcumstancea  it  Is  not  re- 
sponsible." 

Since  by  appropriate  allegations  it  appears 
that  the  magazine  as  constructed  and  main- 
tained constituted  a  nuisance,  it  is  the  con- 
tention of  respondent  that  appellant  was  re- 
sponsible for  the  damage  caused  the  plaintiff 
without  regard  to  the  "precipitating  cause  of 
the  explosion."  In  other  words,  the  negli- 
gence of  appellant  sufficiently  appears  in  the 
said  averments  showing  the  maintenance  of  a 
nuisance,  and  since,  in  the  absence  of  this 
want  of  proper  care,  the  injury  would  not 
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bave  reealted,  a  cause  of  action  is  stated,  re- 
gardless of  the  further  negligence  In  causing 
the  explosion.  This  doctrine  finds  support  in 
the  authorities.  The  rule  is  stated  in  Lafiin 
&  Rand  Powder  Co.  v.  Teamey,  131  111.  322, 
23  N.  E.  389,  7  U  R.  A.  262,  19  Am.  St  Rep. 
36,  as  follows :  "Aa  a  general  rule,  the  ques- 
tion of  care  or  want  of  care  is  not  involred 
in  an  action  for  Injuries  resulting  from  a 
nuisance.  If  actual  injury  result  from  the 
keeping  of  gunpowder,  the  person  keeping  it 
wUl  be  liable  therefor,  eren  though  the  ex- 
plosion Is  not  chargeable  to  his  personal  neg- 
ligence"— citing  a  large  number  of  cases. 
Under  either  view,  therefore,  the  amended 
complaint  Is  not  open  to  attach  by  general  de- 
murrer. The  proximate  cause  of  the  damage 
appears  -to  hare  been  the  negligence  of  de- 
fendant in  the  construction  and  maintenance 
of  its  magazine  and  the  reckless  act  of  the 
aerrant  acting  within  the  scope  of  his  au- 
thority— these  two  conditions  coexisting  at 
the  time  of  the  explosion  and  both  contribut- 
ing to  the  Injury  done  to  plaintiff. 

The  cases  cited  by  appellant  Involve  diff- 
erent facts,-  as  will  be  seen  from  the  follow- 
ing reference  to  them :  The  trouble  in  Smith 
y.  Buttner,  90  Cal.  95,  27  Pac.  29,  was  that 
no  fact  was  averred  showing  that  the  alleged 
negligence  caused  or  contributed  to  the  In- 
Jnry.  As  said  by  the  court :  "It  is  well  set- 
tled that  negligence  may  be  charged  In  gen- 
eral terms;  that  la,  what  was  done  being 
stated.  It  Is  sufficient  to  say,  it  was  negli- 
gently done,  without  stating  the  particular 
omission  which  rendered  the  act  negligent 
*  But  It  must  appear  from  the  facts  averred 
that  the  negligence  caused  or  contributed  to 
the  Injury.  To  illustrate,  suppose  a  plaintiff 
Injured  by  the  falling  of  a  sign  negligently 
and  insecurely  fastened  by  defendant.  It 
would  not  suffice  for  him  to  allege  the  neg- 
ligence in  hanging  the  sign;  that  plaintiff 
In  lawfully  and  without  negligence,  passing 
under  it,  was  thrown  down  and  injured 
through  such  negligence.  This  would  be  a 
mere  assertion  of  the  cause.  It  would  be 
necessary  to  show  that  the  sign  fell  upon  him 
In  consequence  of  such  negligence,  thereby 
causing  his  injury."  Here,  as  we  have  seen, 
"what  was  done"  is  stated — that  is,  the  pow- 
der was  negligently  ignited — and  this,  super- 
added to  the  negligence  In  the  construction 
and  maintenance  of  the  plant  caused  the 
damage.  In  Indianapolis  &  St.  Louis  Rail- 
road Company  t.  Horst  93  U.  S.  291,  23  l>. 
Ed.  898,  It  is  merely  stated  that  "a  plaintiff 
Is  bound  to  state  his  case,  but  not  the  evi- 
dence by  which  he  Intends  to  prove  It"  The 
vice  of  the  complaint  in  Going  v.  Dinwiddle, 
86  Oal.  633,  25  Pac.  129,  was  that  no  fact 
was  allied  showing  that  the  Justice  of  the 
peace  acted  without  Jurisdiction;  the  action 
being  for  false  imprisonment  "on  a  pretended 
charge  of  contempt  of  court."  The  Supreme 
Court  properly  said  that  "it  Is  clear  that  the 


acta  complained  of  were  done  by  the  defend- 
ant In  his  official  character  as  a  Judicial  of- 
ficer and  there  is  no  averment  In  terms  that 
said  acts  were  without  or  in  excess  of  his 
Jurisdiction,  nor  are  any  facts  averred  from 
which  such  want  of  Jurisdiction  appears. 
And  that  a  Judicial  officer  is  not  liable  for 
acts  done  In  his  official  capacity  and  within 
his  Jurisdiction  is  as  thoroughly  established 
as  any  other  principle  of  law."  It  necessarily 
followed  that  the  omission  to  show  affirma- 
tively the  want  of  Jurisdiction  was  a  vital 
error.  An  Instruction  of  the  court  and  not 
a  question  of  pleading,  as  we  have  already 
seen,  was  Involved  In  the  case  of  Kleebauer 
V.  Western  Fuse  &  Explosives  Co.,  supra. 

Of  the  cases  cited  by  appellant  In  support 
of  Its  position  that  the  pleading  should  al- 
lege that  the  act  was  done  within  the  scope 
of  the  servant's  employment  and  duties.  In 
only  one — ^Daniels  v.  Carney,  148  Ala.  81,  42 
Sooth.  452,  7  L.  R.  A.  (N.  S.)  920,  121  Am.  St 
Rep.  34 — was  a  question  of  pleading  involved. 
This  Is  In  harmony  with  appellant's  view, 
but  as  remarked  by  respondent  the  case  is 
against  the  weight  of  authority.  It  was  al- 
leged that  the  defendant  owned  the  steam- 
boat, and  that  it  was  being  operated  by  its 
servanta  There  would  seem  to  be  no  differ- 
ence in  principle,  as  suggested  by  respond- 
ent' between  such  a  case  and  one  relating  to 
an  accident  on  a  street  railway.  In  the  latter 
instance  surely  an  allegation  that  the  motor- 
man  in  operaUng  the  car  was  acting  within 
the  scope  of  his  authority  would  not  be  re- 
quired. This  element  is  implied  In  the  aver- 
ment that  the  agency  which  is  being  operated 
belongs  to  defendant  and  that  It  is  operated 
by  defendant's  servant 

The  judgment  is  affirmed. 

We  concur:    CHIPMAN,  P.  J.;  BART,  J. 

(U  Cal.  A.  685) 
PEOPLE  v.  FREDONI.     (Cr.  216.) 
(Conrt   of   Appeal,   First   District,   Galifomia. 
March  3,  1910.) 

1.  CBimNAi,  Law  (i  20*)— Euemekts  oi  Ov- 
PEN  SB— Intent. 

One  who  innocently  aids  in  the  commission 
of  a  crime  is  not  guilty  within  Pen.  Code.  {  31, 
making  those  persons  guilty  of  a  crime  who  aid 
and  abet  in  its  commission. 

[BM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sf  21,  24,  25 ;   Dec.  Dig.  g  20.»] 

2.  Cbikinal  Law  (J  823*)— Instbuotions— 
Erbobs  in  iNSTBUcnoNS  Cubed  bt  Otheb 
iNSTRxrcnoNS. 

The  error  in  an  Instnctlon  defining  princi- 
pals as  all  persons  aiding  "or"  abetting  in  the 
commission  of  a  crime,  while  Pen.  Code.  J  31, 
makes  those  persons  guilty  who  aid  "and '  abet, 
is  cared  by  the  charge  that  to  find  accused 
guilty,  the  evidence  must  show  that  he  was  un- 
lawfully concerned  in  the  commission  of  the 
crime,  and  that,  if  accused  acted  with  another 
In  its  commission,  each  unlawfully  aiding  and 
abettini;  in  its  commission,  he  is  guilty. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  JJec.  Dig.  §  823.*] 
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8.  Cbiminal  Law  (|  1172*)— AppeaIt-Habm- 

LESS  ERBOH— INBTRDCTIONS. 

Where  there  was  no  evidence  tending  to 
show  that  accused  innocently  aided  in  the  com- 
mission of  the  crime,  the  error  in  an  instruc- 
tion, defining  principals  as  persons  aiding  or 
abetting  in  the  commission  of  a  crime,  was  not 
prejudicial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec  Wg.  i  1172.*] 

4.  Cbiuinai,  Law  (|  1086*)— AppBAii— Ques- 
tions Reviewable. 

Where  the  record  on  appeal  does  not  show 

that  objection  was  made  to  evidence,  the  merits 

of  the  admissibility  of  the  evidence  will  not  be 

considered   on  appeal. 
[Ed.    Note.— For   other   cases,    see    Criminal 

Law,  Cent  Dig.  {  27M;    Dec.  IMg.  S  1086.*] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; G«o.  E.  Church,  Judge. 

6.  Fredoni  was  convicted  of  robbery,  and 
be  appeals.    Affirmed. 

Henry  Brickley  and  W.  D.  Foote,  for  ap- 
pellant Attorney  <3eneral  Webb,  for  the 
People. 

COOPER,  P.  J.  The  defendant  was  found 
jTUllty  of  the  crime  of  robbery,  and  sentenced 
to  a  term  of  six  years  in  the  state  prison  at 
Folsom.  He  prosecutes  this  appeal  from  the 
judgment  and  the  order  denying  his  motion 
for  a  new  trial. 

The  first  claim  made  Is  that  the  court 
erred  In  Instructing  the  Jury  that:  "All  per- 
sons concerned  In  the  commission  of  a  crime, 
whether  they  directly  commit  the  act  consti- 
tuting the  offense,  or  aid  or  abet  In  its  com- 
mission, or,  not  being  present,  advise  and 
encourage,  its  commission,  are  principals  In 
any  crime  so  committed."  This  instruction 
was  again  substantially  repeated  in  a  dif- 
ferent form ;  and  it  is  said  that  the  Instruc- 
tion was  erroneous  and  Injurious  to  the  de- 
fendant, for  the  reason  that  section  31  of  the 
Penal  Code  makes  those  persons  guilty  of  a 
crime  who  "aid  and  abet  In  its  commission." 
A  person  who  innocently  aids  in  the  commis- 
sion of  a  crime  would  not  be  guilty;  and,  if 
the  instruction  given  was  the  only  one  upon 
the  question,  and  if  the  evidence  showed  that 
the  aid  given  by  defendant  might  reasonably 
have  been  consistent  with  his  Innocence,  the 
objection  would  be  serious ;  but  upon  an  ex- 
amination of  the  record  we  find  that  the 
court  elsewhere  Instructed  the  jury  that  in 
order  to  find  the  defendant  guilty  the  evi- 
dence should  show  "beyond  all  reasonable 
doubt  and  to  a  moral  certainty  that  the  de- 
foidant  was  unlawfully  concerned  In  the  com- 
mission of  the  crime  as  charged  In  the  1d- 
formatloD,"  and  again,  that  If  the  jury  find 
beyond  all  reasonable  doubt  that  the  crime 
as  charged  In  the  Information  was  commit- 
ted, and  "that  the  defendant  was  tmlawfully 
concerned  in  its  commission,  and  that  he,  the 
said  defendant,  acted  together  with  some  oth- 
er person  or  persons  in  the  commission  of 
said  crime,  each  unlawfully  aiding  and  abet- 


ting in  Its  commission  in  bis  own  way,  then 
I  Instruct  you  that  it  Is  all  the  law  requires 
to  make  the  defendant  guilty  of  the  crime 
charged."  The  court  further  charged  the 
jury  that,  unless  they  believed  beyond  all 
reasonable  doubt  that  a  crime  had  been  com- 
mitted as  charged  In  the  Information,  and 
"that  the  defendant  was  unlawfully  concern- 
ed in  Its  commission,  and  that  be,  the  said 
defendant,  acted  together  with  some  other 
person  or  persons  In  the  commission  of  said 
crime,  each  unlawfully  aiding  and.  abetting 
in  Its  commission  in  his  own  way,  then  I  in- 
struct you  that  It  is  all  that  the  law  requires 
to  make  the  defendant  guilty  of  the  crime 
charged."  It  therefore  appears  clear  that 
the  jury  were  instructed  and  understood  that 
unless  the  defendant  criminally  aided  in  the 
commission  of  the  offense,  they  could  not  find 
him  guilty.  This  cured  the  defect  in  the 
Instruction  complained  of.  People  v.  Dole, 
122  Cal.  486,  55  Paa  581,  68  Am.  St  Rep.  50; 
People  T.  Warren,  130  Cal.  683,  63  Pac.  83. 
See,  also.  People  v.  Price,  »  Cal.  App.  218,  98 
Pac.  647,  where  it  was  held  that  the  use  of 
the  disjunctive  "or"  Instead  of  the  word 
"and"  could  not  have  misled  the  Jury,  and 
was  not  injurious  to  the  defendant  Not  on- 
ly this,  but  there  was  no  evidence  even  tend- 
ing to  show  that  the  defendant  innocently 
aided  in  the  crime,  and  therefore  the  jury 
could  not  have  misapplied  the  instruction. 
People  V.  Morlne,  138  Cal.  626,  72  Pac.  16a 

The  next  contention  is  that  the  court  erred 
In  admitting,  "over  the  objection  of  defend- 
ant" evidence  tending  to  prove  a  subsequent . 
and  distinct  robbery.  It  is  BUfllclent  to  say 
that  we  have  examined  the  record,  and  find 
that  no  objection  was  made  to  the  evidence. 
Therefore  we  decline  to  discuss  the  merits 
of  the  contention. 

The  judgment  and  order  are  affirmed. 

We  concur:    HALL,  J. ;  EBRRIGAN,  3. 

(U  Cat.  A.  Cgg> 

GAGE  T.  BILLING.     (Civ.  704.) 

(Court   of   Appeal,   First   District    Califomia. 
March  4,  1910.) 

1.  Bbokebs  (S  86*)  — Actioh  fob  Sebvic«— 

Evidence— SuFFiciENCT. 

Where,  in  an  action  for  compensation  for 
services  rendered  by  an  attorney  in  obtaining 
a  proposition  to  purchase  the  property  from 
defendant,  the  client  proved  that  he  agreed  to- 
pay  a  reasonable  commission  on  the  attorney  se- 
curing a  satisfactory  purchaser,  and  that  h* 
failed  to  secure  a  purchaser,  and  the  attorney 
merely  testified  that  the  client  requested  him  to 
place  the  matter  before  parties  whom  he  thought 
would  handle  the  proposition,  without  denying 
the  testimony  of  the  client  a  verdict  against  the 
client  was  contrary  to  the  evidence,  for  tbf 
agreement  testified  to  t>y  the  client  waa  rea- 
sonable, and  established  the  usual  condition  to 
such  employment 

[EM.    Note. — For   other    cases,    see    Brokers. 
Cent  Dig.  §S  116-120;   Dec.  Dig.  S  86.*] 


for  otbw  eaiM  ■••  same  topic  and  mcUod  MDUBBR  in  Dec.  *  Am.  Digs.  1907  to  date,  *  Raportar  lBden» 


Digitized  by 


Google 


Cal.) 


GAGE  T.  BILLING. 


666 


2.  Pleadino  (f  327*)— Bnx  or  FAvnoui^u 

— BrracT. 
A  claim  set  forth  in  a  Mil  of  particniars, 
tbongh  not  strictly  vithin  tbe  complaint  as  filed, 
must  be  considered  as  a  part  of  tlie  complaint 

[Ed.    Note.— For   other   cases,    see   Pleading, 
Cent.  Dig.  §  994;   Dec.  Dig.  I  327.»] 

3.  Beokeks    (§    48*)— Bmplotmkwt— COMPEW- 
SATioN— When  Earned. 

A  broker  employed  to  procure  a  purchaser 
of  real  estate  is  not  entitled  to  a  commission, 
wiiere  he  fails  to  secure  a  purchaser,  in  the 
absence  of  an  express  contract  for  compensa- 
tion in  case  of  failure. 

[Ed.  Note. — For  other  cases,  see  Broken,  Dec. 
Diir.  J  4&*] 

4.  BrOKEBS    (§  6*)— BMPI-OTMEin^-COlIPEHSA- 

TioN— When  ESabned. 

A  claim  by  an  attorney  for  services  in 
obtaining  a  proposition  to  purchase  from  the 
client  certain  property  is  a  claim  for  services 
as  a  broker,  and  not  as  an  attorney,  where  H 
appeared  that  charges  were  also  made  for  every- 
thing in  the  nature  of  counsel,  advice,  and  inter- 
views with  the  client. 

[Ed.  Not*.— For  other  cases,  see  Brokers,  Dec. 
Dig.  i  6.*] 

B.  Evidence  (|  471*)  —  Opinion  Bvidbncb  — 

Conclusion  of  Witnesses. 

The  testimony  of  an  attorney  that  he  was 
employed  as  an  attorney,  and  not  as  a  broker, 
was  an  expression  of  his  opinion  merely,  and 
did  not  conclude  tbe  matter,  which  must  be  de- 
termined by  the  nature  of  the  services  rendered. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  Si  2170-2185;  Dec.  Dig.  i  471. »] 

Appeal  from  Superior  Court,  Santa  Crnz 
County;  Lucas  F.  Smith,  Judge. 

Action  by  J.  E(.  Gage  against  F.  W.  Billing. 
From  an  order  denying  a  new  trial  after  ver- 
dict for  plaintiff,  defendant  appeals.  Re- 
versed. 

Wyckoff  &  Gardner,  for  appellant  Emll 
Pobll,  for  respondent 

HALL,  J.  This  Is  an  appeal  from  an  or- 
der denying  defendant's  motion  for  a  new 
trial.  It  Is  alleged  in  the  complaint:  "That 
within  two  years  last  past  tlie  defendant  be- 
mme  Indebted  to  one  Emll  Fobll  for  and  on 
iccount  of  services  rendered  by  said  Pohll  to 
uld  defendant  as  said  defendant's  attorney  at 
aw,  at  said  defendant's  special  Instance  and 
■equest.  In  the  sum  of  $2,000,  the  said  last- 
nentloned  sum  being  the  reasonable  value  of 
laid  services."  Plaintiff  sued  as  assignee  of 
'ohil.  Upon  demand  of  defendant  plaintiff 
urnlsbed  a  bill  of  particulars.  In  which  he  sets 
>at  three  charges  or  Items.  The  first  Item  Is 
or  counsel  and  advice  in  regard  to  certain 
natters  specified  In  the  Item,  for  which  a 
barge  Is  made  of  $500.  The  second  item  Is  for 
services  of  said  Emil  Pohil,  said  plalntifTs  as- 
ignor.  In  obtaining  a  proposition  to  purchase 
com  said  defendant,  or  from  a  corporation 
>  be  formed  by  said  defendant,  tbe  right  to 
M  the  lime  deposits  In  and  upon  the  San 
Icente  ranch,  the  property  of  the  Santa 
niz  XAvae  Company,"  for  which  a  charge  Is 
ade  in  the  sum  of  $1,000.  The  third  Item 
for  services  In  Interviews  with  defendant 


and  his  agents,  and  other  services  set  forth, 
for  which  a  charge  Is  made  In  tbe  sum  of 
$500.  Thereafter  defendant  filed  an  answer 
denying  tbe  Indebtedness,  and  denying  that 
Pohll  ever  rendered  any  services  to  defend- 
ant as  his  attorney  at  law,  or  any  service  at 
all,  save  under  an  express  agreement,  by  tbe 
terms  of  which  defendant  agreed  to  pay  a 
reasonable  sum  therefor  If  Pohll  should  se- 
cure a  purchaser  satisfactory  to  the  defend- 
ant and  at  a  price  and  upon  terms  satisfac- 
tory to  tbe  said  defendant,  for  certain  lands, 
and  that  said  Pohll  attempted  to  secure  such 
purchaser,  but  has  entirely  failed  therein, 
and  has  not  secured  such  purchaser  for  such 
land,  or  any  part  thereof.  The  case  was 
tried  before  a  Jury.  At  the  trial  Pohll  ad- 
mitted a  set-off  or  counterclaim  In  tbe  sum  of 
$750,  which  defendant  had  likewise  pleaded. 
The  Jury  returned  a  verdict  for  plaintiff  In 
tbe  sum  of  $1,750,  less  tbe  $760,  or  a  net  ver- 
dict for  $1,000. 

Appellant  attacks'  the  verdict  as  not  sus- 
tained by  the  evidence.  Upon  this  point  his 
first  contention  is  that  defendant  testified  ex- 
plicitly in  accordance  with  his  affirmative  de- 
fense that  all  the  services  rendered  by  Pohll 
to  defendant  were  rendered  under  an  express 
agreement  that  he  should  receive  no  compen- 
sation unless  a  sale  was  effected,  and  that 
there  Is  no  evidence  In  the  record  to  the  con- 
trary. So  far  as  the  evidence  In  tbe  record 
related  to  the  second  Item  In  the  bill  of  par- 
ticulars for  which  a  charge  is  made  of  $1,000, 
we  think  that  this  contention  Is  correct  Mr. 
Pohli  testified  in  chief  to  the  effect  that  In  the 
latter  part  of  1905  defendant  consulted  him 
as  an  attorney  in  regard  to  his  (defendant's) 
rights  as  a  minority  stockholder  in  the  Santa 
Cruz  Lime  Company,  which  owned  the  San 
Vicente  ranch,  supposed  to  contain  valuable 
deposits  of  lime,  as  well  as  valuable  growths 
of  timber.  He  also  testified  as  to  advice  giv- 
en and  consultations  regarding  defendant's 
rights,  and  how  they  could  best  be  protected 
and  conserved.  Among  other  things  Pohll  ad- 
vised defendant  that  a  practical  way  to  deal 
with  the  question  was  to  obtain  from  the  con- 
trolling stockholder  (Mr.  Packard)  an  option, 
and  attempt  to  take  over  the  property  him- 
self; that  a  holding  corporation  should  be 
formed.  All  this  testimony  was  pertinent  to 
the  first  item  In  the  bill  of  particulars.  In 
relation  to  bis  employment  to  obtain  a  pur- 
chaser of  the  property  In  question  the  wit- 
ness, after  giving  testimony  relating  to  the 
first  item  In  the  bill  of  particulars,  said: 
"Mr.  Billings  nt  one  time  did  claim  he  was 
capable  of  doing  the  whole  business  himself, 
but,  being  advanced  in  age,  he  would  rather 
have  some  one  else  do  it;  he  also  claimed  that 
he  bad  means  to  do  it  himself;  he  requested 
me  to  place  the  matter  before  parties  whom 
I  thought  could  handle  the  proposition."  Tbe 
witness  continued  to  tbe  effect  that  be  suc- 
ceeded in  interesting  Mr.  Gavin  McNab,  who 
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Tlsited  the  property,  but  no  tsale  waa  effected 
or  any  terms  ever  agreed  upon.  The  defend- 
ant gave  testimony  as  to  the  employment  of 
Pohll.  Upon  this  point  defendant  said:  "I 
finally  asked  him  if  be  had  any  chance  to 
sell  any  property  of  any  kind.  He  said  he 
had  one  probable  purchaser  for  the  property, 
which  I  described  to  him  at  the  time  as  good 
as  I  could,  so  we  went  on,  and  he  wanted  to 
know  what  commission  he  was  to  have,  and  I 
told  him  I  would  give  him  a  very  fair  com- 
mission if  he  would  make  the  sale;  the  prop- 
erty being  so  large  we  could  not  say  before- 
hand what  the  commission  would  be,  but  I 
would  be  willing  to  give  him  a  commission. 
Pohll  agreed  to  it,  and  said  that  that  is  cor- 
rect; he  would  receive  no  commission  unless 
we  get  to  a  sale." 

Although  Pohli  was  a  witness  and  in  court, 
and  must  have  known  whether  or  not  defend- 
ant told  the  truth,  be  did  not  contradict  or 
deny  the  defendant's  testimony,  and  we  find 
nothing  In  his  testimony  given  in  support  of 
plaintifTs  cause  of  action  that  necessarily  or 
at  all  contradicts  the  testimony  of  the  de- 
fendant as  to  the  terms  upon  which  he  was 
employed  or  requested  to  find  a  purchaser  for 
the  property.  We  are  not  unmindful  of  the 
rule  that  it  is  not  always  necessary  that  a 
witness  be  expressly  contradicted  to  raise  a 
conflict ;  for  testimony  may  be  so  improbable 
or  contradictory  in  itself  as  to  Justify  its 
disbelief.  But  no  such  case  as  that  is  pre- 
sented here  The-  agreement  for  a  commis- 
sion or  compensation  only  in  the  event  of  a 
sale  is  not  only  reasonable,  but  it  is  the  usual 
condition  attached  to  such  employment.  In- 
deed, In  the  ordinary  employment  of  a  broker 
or  agent  to  sell  real  estate,  no  compensation 
is  earned  unless  a  purchaser  is  procured  will- 
ing to  purchase  on  the  seller's  terms.  Pohll 
simply  testified  that:  "He  requested  me  to 
place  the  matter  before  parties  whom  I 
thought  could  handle  the  proposition."  He 
had  been  advised  by  defendant's  pleading  that 
he  relied  on  an  express  contract,  under  which 
no  compensation  was  to  be  paid  unless  a  sale 
was  effected,  and  yet  neither  before  defend- 
ant testified  to  the  terms  of  such  agreement, 
nor  afterwards  did  Pohli  take  the  pains  to 
give  testimony  on  the  vital  point  at  issue.  In 
this  connection  it  is  significant  that  Pohll  ren- 
dered a  bill  to  defendant  before  the  action 
was  brought,  and  after  the  services  were 
completed,  for  a  total  sum  of  $1,000,  with  a 
credit  for  the  offset  of  $750.  The  two  per- 
sons who  knew  the  facts  were  both  in  court 
One,  the  defendant,  gave  specific  testimony, 
not  Improbable,  but  entirely  reasonable,  and 
showing  a  contract  in  accordance  with  the 
usual  custom  in  such  cases.  He  was  not  im- 
peached in  any  way;  was  not  even  cross-ex- 
amined as  to  the  evidence  in  question.  The 
other  person,  Mr.  Pohll,  did  not  contradict 
such  witness,  and  gave  no  testimony  neces- 
sarily in  conflict  with  this  explicit  testimony 
of  the  defendant.  In  such  a  case  the  testi- 
mony of  the  witness  explicitly  testifying  to 


the  particular  Cacta  should  be  taken  as  true. 
Newton  v.  Pope,  1  Cow.  (N.  T.)  109;  Lacy  v. 
Wilson,  24  Mich.  479;  Matthews  v.  Lanier,  33 
Ark.  91. 

As  to  the  first  iteip  in  the  bill  of  particulars, 
we  have  already  set  forth  the  testimony  of 
Pohll  that  tends  to  sustain  such  item.     His 
testimony  shows  advice  and  counsel  given 
as  an  attorney  at  law  before  and  independ- 
ent of  any  employment  to  secure  a  purchaser 
of  the  property  or  any  Interest  therein.    So 
likewise  as  to  the  last  item  of  the  bill  of 
particulars,  the  evidence  of  Pohll  shows  serv- 
ices of  the  same  nature,  and  distinct  from 
the  charge  set  forth  in  the  second  Item  of  the 
bill   of  particulars.     But  as  the  valuation 
'  placed  upon  the  services  set  forth  in  tbe  first 
I  and  third  Items  amounts  to  the  sum  of  $1,- 
1 000  only,  and  Pohll  admitted  the  correctness 
:  of  the  offset  of  $750,  the  evidence  relating 
'  to  these  items  would  only  support  a  net  ver- 
dict of  $250. 

Appellant  also  contends  that  tbe  evidence 
does  not  support  the  verdict  for  the  reason 
that  the  services  set  forth  in  the  second  Item 
of  the  bill  of  particulars  are  not  services 
rendered  as  an  attorney  at  law,  but  are  tbe 
services  of  a  broker,  and  are  neither  embrac- 
ed within  the  allegations  of  the  complaint, 
nor  is  the  value  thereof  recovomble,  for  the 
reason  that  a  broker  or  agent  employed  to 
effect  a  sale  or  to  procure  a  p.urchas^r  ia, 
\  under  the  general  rules  of  law,  entitled  to 
compensation  only  when  be  has  procured  a 
purchaser  ready  and  willing  to  purchase  on 
the  employer's  terms.  The  services  charged 
for  in  the  second  Item  of  tbe  bill  of  particu- 
lars are  not  strictly  within  the  allegations  of 
the  complaint  as  filed,  but  they  are  clearly 
set  forth  in  the  bill  of  particulars,  which, 
when  filed,  must  be  treated  as  part  of  the 
complaint.  Millet  v.  Bradbury,  109  Gal,  172, 
41  Pac.  805 ;  Chapman  v.  Bent,  133  Cal.  xlx, 
65  Pac.  959.  They  were  thus  brought  within 
the  Issues  presented  by  the  complaint  read  in 
connection  with  the  bill  of  particulars.  They 
were,  however,  services  of  a  broker  to  secure 
a  purchaser,  and  the  broker  failed  to  secure 
such  purchaser,  and  for  this  reason.  In  the 
absence  of  an  express  contract  for  compen- 
sation in  case  of  failure,  the  broker  was  en- 
titled to  no  compensation.  Ayres  v.  Thomas, 
116  Cal.  143,  47  Pac.  1013;  Wylle  v.  Marine 
Nat  Bank,  61  N.  X.  410 ;  Caston  v.  Quimby, 
178  Mass.  153,  59  N.  B.  653,  52  L.  R.  A.  783; 
Fairchlld  v.  Cunningham,  84  Minn.  521, 88  N. 
W.  15.  We  are  aware  that  It  is  not  always 
easy  to  separate  the  services  that  an  attor- 
ney at  law  may  render  as  such  from  the 
services  that  be  may  render  as  a  broker,  or 
In  some  other  capacity.  But  in  the  case  at 
bar  {daintlff  himself  made  such  segregation 
in  his  bill  of  particulars.  The  second  Item 
is  for  "services  of  said  Emil  Pohll,  said 
plaintiff's  assignor.  In  obtaining  a  proposition 
to  purchase  from  said  defendant,  or  from  a 
corporation  to  be  formed  by  said  defendant 
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the  right  to  all  tbe  Ume  deposits  In  and  upon 
the  San  Vicente  ranch,  the  proi)erty  of  the 
Santa  Cruz  Lime  Compkny."  That  this  Item 
was  intended  to  cover  only  the  mere  matter 
ot  obtaining  as  a  broker  an  offer  to  purchase 
Is  made  perfectly  clear  by  the  charges  In  the 
other  two  Items  of  the  bill  of  particulars, 
where  charges  are  made  for  ererything  In 
the  nature,  of  counsel,  advice,  interviews  with 
defendant  and  his  agents,  the  writing  of  let- 
ters, and  communications  over  the  telephone 
with  defendant,  examining  an  option,  and  pre- 
paring an  acceptance  thereof,  and  the  like. 
It  is  clear  to  us  that  tbe  charge  of  |1,000  set 
forth  in  the  second  item  of  the  bill  of  par- 
ticulars is  for  Pohll's  services  as  a  broker. 
And  that  is  so,  notwithstanding  that  he  tes- 
tified that  be  was  not  employed  as  a  brolser. 
Such  testimony  was  but  his  opinion,  and 
does  not  conclude  the  matter.  Whether  or 
not  he  acted  as  a  broker  must  be  determin- 
ed by  the  nature  of  the  service  for  which  the 
charge  was  mada  This  clearly  appears  to 
have  been,  so  far  as  the  $1,000  charge  is 
concerned,  for  obtaining  an  offer  to  purchase. 
This  was  the  service  of  a  broker.  Plaintiff — 
that  is,  Pohll — made  a  separate  and  differ- 
ent charge  for  everything  that  he  did  in  the 
matter  that  might  be  reasonably  classed  as 
the  work  of  an  attorney  at  la\^  as  such. 

As  plalntiirs  assignor  did  not  succeed  in 
procuring  an  offer  that  was  acceptable  to 
defendant,  no  recovery  can  be  had  for  tbe 
second  item  of  the  bill,  and  for  this  reason 
the  verdict  is  not  sustained  by  the  evidence. 

The  instructions  that  appellant  insists  should 
have  been  given  at  his  request  were  fully 
covered  by  two  other  instructions  given  by 
tbe  court  at  defendant's  request. 

The  order  Is  reversed. 

We  concur:  COOPISl,  P.  J.;  KERRI- 
GAN, J. 

(12  Cal.  A.  764) 

In  re  TRIBUNE  PUB.  CO.  OP  PALO  AI/TO. 

(Civ.  756.) 
(Court   of  Appeal,   E^rst  DiBtrict,   California. 

March  9,  1910.) 
Nbwspapebs   (8  3»)— "Newspapbbs  or  Gbn- 

KBAI.  ClBCULATION" — REOULAB  INTEBVALB. 

Under  Pol.  Code,  §  4460,  defining  a  "news- 
paper of  general  rirculation"  as  one  which  shall 
have  been  established,  printed,  and  published 
at  regular  intervals  for  at  least  one  year  preced- 
ing the  date  of  publication,  etc.,  where  a  news- 
pajter  had  been  published  weekly  for  part  of  a 
year  and  dally  for  the  balance  of  the  year  pre- 
ceding the  filing  of  a  petition  to  have  it  declared 
a  newspaper  of  general  circulation,  it  was  pulv 
lished  at  "regular  intervals"  for  one  year  with- 
in the  statute,  which  does  not  require  the  inter- 
val between  the  dates  of  publication  to  be  equal 
from  beginning  to  end,  but  only  to  be  regular, 
and  not  spasmodic  or  occasional. 

(Ed.  Note.— For  other  cases,  see  NewBpai>ers, 
Cent.  Dig.  !S  16-19;   Dec.  Dig.  i  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5.  pp.  4791-4794 ;   vol.  8,  pp.  7731,  7732.1 


Appeal  from  Superior  Court,  Santa  Clara 
County;   J.  R.  Welch,  Judge. 

Application  by  tbe  Tribune  Publishing  Com- 
pany of  Palo  Alto,  a  corporation,  to  have 
the  Palo  Alto  Tribune  declared  a  newspaper 
of  general  circulation,  contested  by  the  Cali- 
fornia Press  Association.  From  an  order 
overruling  a  demurrer  to  the  petition,  con- 
testant appeals.    Affirmed. 

McGowan,  Squires  &  Westlake,  for  appel- 
lant Wlliard,  Swart,  Ferrell  &  McGovern, 
for  respondent 

KERRIGAN,  J.  This  is-a  proceeding  In- 
stituted under  section  4458.  et  seq.  of  the  Po- 
litical Code  to  have  the  Palo  Alto  Tribune 
declared  and  adjudged  a  newspaper  of  gen- 
eral circulation,  and  entitled  to  print  public 
or  legal  notices. 

Tbe  only  allegation  of  tbe  petition  material 
in  this  appeal  shows  that  tbe  said  new8pax>er 
was  printed  and  published  In  Palo  Alto  at 
regular  weekly  intervals  from  March  16, 1906, 
down  to  and  including  October  1,  lOOS,  and 
that  from  said  last  mentioned  date  down  to 
the  commencement  of  this  proceeding  it  was 
printed  and  published  in  said  place  at  regular 
daily  intervals.  Section  4462  of  said  Code  au- 
thorizes any  one  to  appear  and  contest  such 
a  petition;  and  the  contestant  here,  on  be- 
half of  the  California  Press  Association  (an 
organization  of  newspapers  of  general  circu- 
lation), interposed  a  general  demurrer  to  the 
petition  and  contested  the  same  on  the 
ground  that  the  Palo  Alto  Tribune  was  not  a 
newspaper  of  general  circulation  as  defined 
by  section  4460  of  the  Political  Code,  in  tbat 
it  had  not  been  published  for  regular  inter- 
vals for  one  year.  This  demurrer  was  over- 
ruled, and  upon  final  hearing  the  prayer  of 
the  petition  was  granted.  Section  4460  de- 
fines a  newspaper  of  general  circulation  as 
follows :  "A  new^aper  published  for  the  dis- 
semination of  local  or  telegraphic  news  and 
Intelligenee  of  a  general  character,  having  a 
bona  fide  subscription  list  of  paying  subscrib- 
ers, and  which  shall  have  l)een  established, 
printed  and  published  at  regular  intervals  in 
the  state,  county,  city,  city  and  county,  or 
town  where  such  publication,  notice  by  pub- 
lication, or  official  advertising  is  given  or 
made,  for  at  least  one  year  preceding  the  date 

of  such  publication,  notice  or  advertisement. 
•    •    •  •> 

The  Palo  Alto  Tribune,  as  above  stated, 
was  published  weekly  during  a  part  of  the 
period  of  one  year  preceding  the  filing  of  the 
petition  in  the  superior  court,  and  dally  dur- 
ing the  remainder  of  that  period;  and  the 
single  question  presented  for  determination 
is:  Can  it  be  said  under  those  circumstances 
that  such  newspaper  was  published  at  regular 
intervals  for  one  year?  It  does  not  appear 
that  the  efficiency  of  a  Journal  would  be  at 
all    impaired   by  a   change  from   weekly   to 


•For  other  eases  sm  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Dig*.  1907  to  data,  ft  Reporter  Indexes 
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dally  publlctttlcm.  It  might  perhaps  be  said, 
in  answer  to  the  claim  of  the  contestant  that 
the  publication  in  this  case  was  irregular,  that 
a  newspaper  published  every  day  Is  neces- 
sarily published  every  week,  and  the  argu- 
ment could  be  made  that  a  newspaper  pub- 
lished weekly  for  nine  months,  and  thence- 
forth daily  for  three  months,  has  been  pub- 
lished weekly  for  a  year.  But  we  think  it 
unnecessary  to  resort  to  sncb  an  argument, 
for  It  appears  plain  to  us,  bearing  in  mind 
the  purpose  of  the  act  as  well  as  the  language 
of  the  provision  in  question,  that  the  publica- 
tion In  this  case  constitutes  a  publication  at 
regular  Intervals  •  for  one  year.  The  section 
does  not  require  the  Interval  between  dates 
of  publication  to  be  equal  from  beginning  to 
end,  but  It  must  be  regular:  that  is,  not  spas- 
modic or  occasional. 
The  judgment  appealed  from  is  affirmed. 

We  concur:   COOFBB,  P.  J.;   HALL^  J. 


(U  Cal.  A.  694) 

(yCONNELL  T.  WALKBai  et  al.     (Civ.  666.) 

(Court   of  Appeal,  Third  District,   California. 

March  6,  1910.) 
Attachiient  (I  115*)  —  Affidavit  —  Ai.tbb- 

WATivB  Form— Sufficiency. 

Coder  Code  Olv.  Proc.  f  638,  providing 
that  the  a£5davit  for  attachment,  where  the  claim 
arises  upon  a  contract,  must  contain  the  state- 
ment that  payment  has  not  been  secured,  or  if 
originally  so  secured  that  the  security  has  be- 
come valueless,  an  a£Sdavit  alleging  that  pay- 
ment of  the  debt  has  not  been  secured,  or" 
if  originally  so  secured  that  such  security  has 
without  aa^  act  of  plaintiff  become  valueless, 
was  insufficient  to  authorize  the  writ  of  attach- 
ment as  the  use  of  the  word  "or"  doe*  not  state 
either  alternative  with  certainty. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Gent  Dig.  {{  S1&-322;    Dec.  Dig.  {  115.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  V.  Coffey, 
Judge. 

Action  by  Kate  A.  O'Connell.  administra- 
trix of  the  estate  of  George  P.  O'Connell, 
deceased,  against  David  F.  Walker  and  oth- 
ers in  which  a  writ  of  attachment  was  is- 
sued against  the  property  of  Walter  J.  Bart- 
nett.  From  an  order  refusing  to  discharge 
the  writ,  Bartnett  appeals.  Reversed,  with 
directions. 

Gray  &  Cooper,  for  appelant  Daniel 
O'Connell,  for  respondent 

HART,  J.  The  court  below  declined  to 
grant  the  motion  of  the  appellant  to  dis- 
charge the  writ  of  attachment  issued  In  this 
action,  and  this  appeal  is  from  the  order  de- 
nying said  motion. 

The  defendants  were  the  directors  of  the 
California  Safe  Deposit  &  Trust  Company 
for  several  years  prior  to  and  at  the  time 
that  said  company  was  declared  to  be  In- 
solvent by  the  state  bank  commissioners  in 


the  month  of  December,  1907,  and  at  the 
time  said  corporation  was  adjudged  insol- 
vent and  a  receiver  thereof  appointed,  on  the 
18th  day  of  January,  1908,  by  the  superior 
court  in  and  for  the  city  and  county  of  San 
Francisco.  This  action  is  against  said  cor- 
poration and  the  directors  thereof.  The  com- 
plaint alleges  that  the  plalnllfl,  as  adminis- 
tratrix, etc.,  in  the  year  1907  deposited  with 
the  savings  department  of  said  company  the 
sum  of  $1,774,  which  It  agreed  to  pay  to  her 
on  demand,  and  "although  she  has  demanded 
said  money  from  said  company,  no  part 
thereof  has  ever  been  paid  to  her,  and  the 
whole  of  said  sum  with  Interest  thereon  is 
still  due  and  owing  to  this  plaintiff."  It  la 
further  alleged  that  during  the  Incumbency 
In  office  of  the  defendants,  other  than  the 
corporation,  as  directors  of  the  latter,  the 
moneys  and  funds  of  said  corporation  were 
loaned  on  Inadequate  security ;  that  they 
were  directly  or  Indirectly  borrowed  by  the 
directors  and  officers  of  said  corporation; 
that  the  officers  of  the  corporation  overdrew 
their  accounts;  that  dividends  were  made 
and  paid  from  other  than  the  surplns  prof- 
its arising  from  the  business  of  said  corpo- 
ration ;  and,  in  divers  other  ways,  specifical- 
ly alleged,  It  is  declared  that  the  funds  of 
the  corporation  were  wrongfully  diverted 
and  converted  by  said  directors  and  offlcera 
Subsequently  to  the  filing  of  the  complain^ 
there  was  filed  on  behalf  of  plaintiff  an  afli- 
daylt  on  attachment,  upon  which  a  writ  of 
attadiment  was  issued  and  executed  against 
the  property  of  the  defendant  and  appellant, 
W.  J.  Bartnett 

The  individual  liability  of  the  dlrectoiB 
for  the  claim  of  the  plaintiff  is  founded  on 
the  provisions  of  section  8  of  article  12  of 
the  state  Constitution.  That  section  pro- 
vides that  "the  directors  or  trustees  of  cor- 
porations And  joint-stock  associations  shall 
be  jointly  and  severally  liable  to  the  credit 
ors  and  stockholders  for  al)  moneys  embez- 
zled or  misappropriated  by  the  officers  of 
such  corporation,  or  joint-stock  association, 
during  the  term  of  office  of  such  director  or 
trustee."  It  is  claimed,  however,  among  oth- 
er contentions  against  the  legality  of  the  or- 
der from  which  this  appeal  is  prosecuted, 
that  the  affidavit  upon  which  the  writ  of  at- 
tachment was  Issued  Is  fatally  defective  in 
that  it  does  not  properly  adhere  to  the  re- 
quirements of  the  statute  prescribing  the 
conditions  upon  which,  only,  a  writ  may  be 
issued,  and  that  said  writ  was  therefore  ir- 
regularly issued. 

Among  other  prerequisites  which  are  re- 
quired by  the  statute  to  be  observed  before 
a  writ  of  attachment  is  authorized  to  be  is- 
sued is  that  the  affidavit  upon  which  such 
writ  may  alone  be  issued,  where  the  dalm 
declared  upon  arises  out  of  a  contract  ex- 
press or  Implied,  for  the  direct  payment  of 
money,    must    contain    the   following    state- 
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ment:  "That  ttie  payment  of  the  same  has 
not  been  secured  by  any  mortgage  or  Hen 
upon  real  or  personal  property,  or  any 
pledge  of  personal  property,  or.  If  originally 
80  secured,  that  such  security  has,  without 
any  act  of  the  plaintiff,  or  the  person  to 
whom  the  security  was  given,  become  yalue- 
less."    Code  dr.  Proc.  §  538. 

The  allegation  in  the  affidavit  upon  the 
snbjiect  of  nonsecurlty,  etc.,  literally  follows 
the  language  of  the  statute  and  reads  as 
follows:  "And  the  payment  of  the  same  has 
not  been  secured  by  any  mortgage  or  lien 
upon  real  or  personal  property,  or  any 
pledge  of  personal  property,  or.  If  originally 
so  secured,  that  such  security  has,  without 
any  act  of  the  plaintiff,  or  the  person  to 
whom  the  security  was  given,  become  val- 
ueless." The  specific  complaint  against  the 
validity  of  the  affidavit  as  the  foundation 
for  the  Issuance  of  the  writ  lies  in  the  alter- 
native form  In  which  it  is  therein  declared 
that  the  claim  sued  on  Is  not  secured  by  a 
lien  of  any  character.  Under  the  decisions 
in  this  state,  the  point  appears  to  be  well 
taken.  The  respondent  has  filed  no  brief  on 
this  appeal,  ai^d  therefore  the  point  suggest- 
ed Is  not  combatted  here. 

In  Wilke  V.  Cohn,  54  Cal.  212,  an  affidavit 
for  a  writ  of  attachment  contained,  as  here, 
an  allegation  as  to  nonexistence  of  security 
for  the  claim  which  was  the  basis  of  the  ac- 
tion In  the  alternative  form,  and  the  court, 
holding  said  affidavit  to  be  Insufficient  and 
the  attachment  Irregularly  Issued,  says:  "It 
would  be  proper  to  follow  the  language  of 
the  statute,  in  saying  that  payment  had  not 
been  secured  by  any  mortgage  or  Hen  upon 
real  or  personal  property,  because  It  includes 
two  or  more  phases  of  the  same  fact,  at- 
tended with  the  same  results,  namely,  that 
no  security  had  ever  been  given ;  but,  to  use 
the  above  language,  and  then  say,  'or.  If 
originally  so  secured,  such  security  has  be- 
come valueless',  is  not  to  state  either  with 
certainty.  It  does  not  say  that  no  security 
was  ever  given;  neither  does  It  say  that  se- 
curity was  given,  but  that  the  same  has  be- 
come valueless."  To  the  same  effect  Is  the 
case  of  Winters  v.  Pearson,  72  Cal.  553,  14 
Pac.  304. 

Our  attention  has  been  directed  to  no  sub- 
sequent decision  of  the  Supreme  Court  over- 
ruling the  cited  cases,  and  we  assume  that 
If  the  rule  as  therein  stated  had  since  been 
receded  from  counsel  for.  the  respondent 
•would  have  called  our  attention  thereto.  As 
stated,  under  these  decisions  the  affidavit 
-was  Insuffldoit  to  authorize  the  Issuance  of 
the  writ  of  attadiment,  and  the  motion  to 
dissolve  the  writ  should  have  been  granted. 
Some  other  points  were  made  against  the 
regularity  of  the  issuance  of  the  writ,  but 
tbe  first  point  suggested  being  decisive  of 
the  case,  said  points  need  not  be  noticed. 
The  order  is  reversed,  with  directions  to 


the  court  below  to  discharge  the  writ  of 
attacliment 


We    concur: 
NBTT,  J. 


OHIPMAN,    P,    jr.;     BUR- 


(12  C«l.  A.  707) 
In  re  CAMPBELI^'S  ESTATE.    (Civ.  693.) 

(Court   of  Appeal,   Third   District,   California. 

March  7,  1910.     Rehearing  Denied  April 

4,  1910;    Denied  by  Supreme  Court 

May  6,  1910^ 

1.  Appeal  and  Ebrob  {§  171*)— Review— Ob- 
jection IN  LOWEB.COUBT. 

Where  there  was  no  demurrer  to  the  peti- 
tion, and  no  objection  In  the  lower  court  to  any 
testimonv  as  not  within  tbe  issues  presented  by 
the  petition  and  answer,  and  the  case  was  tried 
on  the  theory  that  all  material  issues  were  prop- 
erly presented,  neither  party  on  appeal  may  for 
the  first  time  contend  that  there  was  no  issue. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  105»-l069,  1161-1165; 
Dec.  Dig.  I  171.*) 

2.  Bastards  (8  8*)— Pbesumptioh  of  Lsom- 

IIACT. 

Where  there  is  a  marriage  in  legal  con- 
templation, the  legitimacy  of  the  wife's  chil- 
dren bom  while  it  is  in  force  is  presumed,  under 
Civ.  Code,  f  193,  providing  that  all  children 
bom  in  wedlock  are  presumed  to  be  legitimate, 
and  snch  legitimacy  may  not  be  disputed,  ex- 
cepting by  the  husband  or  wife,  or  the  descend- 
ants of  one  or  both  of  them  under  the  express 
provisions  of  section  195. 

[Ed.  Note. — For  other  cases,  see  Bastards, 
Cent  Dig.  tS  4,  5 ;   Dec.  Dig.  {  8.*] 

8.  Slaves  (8  14*)  —  Pbopbrty  —  iNHEBiTAiroB 

FBOH   FATIIEB— "MXBBIAOE." 

Under  tbe  statutory  definition  of  marriage 
in  Missouri  as  a  civil  contract  to  which  the 
consent  of  parties  capable  in  law  of  contiacting 
is  essential,  there  could  l>e  no  marriage  in  legal 
contemplation  between  slaves  in  that  state,  who 
bad  no  capacity  to  contract:  and  hence,  where 
a  man  end  woman,  slaves,  took  up  with  each 
other"  in  Missouri,  with  their  mistress'  consent, 
according  to  the  custom  of  slaves,  the  relation 
being  merely  temporary  and  subject  to  termi- 
nation at  any  time,  either  by  their  own  act  or 
that  of  their  mistress,  there  was  no  such  mar- 
riage as  would  permit  their  children  to  Inherit 
from  their  father. 

[Ed.  Note.— For  other  cases,-  see  Slaves,  Dec 
Dig.  I  14.*] 

4.  Mabbiagx  (I  40*)  —  Pbesumption— Rebut- 
tal. 

If  there  was  a  presumption  of  marriage 
from  their  cohabitation  and  repute,  it  was  re- 
moved where  it  appeared  that  the  man  left  Mis- 
souri, and  afterwards  was  legally  married  to 
another  woman  in  California  during  the  life- 
time of  the  woman  with  whom  be  previously 
lived. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Dec.  Dig.  8  40.*] 

5.  Evidence  (S  35*)— Judicial  Noticb— Law» 
OF  Anotheb  State. 

Tbe  statute  of  another  state  must  be  proved 
like  any  other  fact. 

[E3d.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  88  35,  61 ;  Dec  Dig.  8  35.*] 

Appeal  from  Superior  Court,  Yolo  County; 
E.  E.  Gaddis,  Judge. 

Proceedings  for  settlement  of  the  estate 
of  Basil  Campbell.     Petition  by  G.   Wyatt 
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Wheeler  and  another  for  partial  distribu- 
tion. From  an  order  denying  the  petition, 
petitioners  appeal.     Affirmed. 

See  108  Pac.  676. 

W.  A.  Gett  and  A.  O.  Huston,  for  appel- 
lants. Geo.  Clark,  W.  A.  Anderson,  and  A. 
G.  Bailey,  for  respondent 

CHIPMAN,  P.  J.  G.  Wyatt  VHieeler  and 
John  W.  Wheeler  filed  their  petition  for  a 
partial  distribution  of  the  above-entitled  es- 
tate, claiming  to  be  sons  of  Basil  Campbell, 
deceased,  by  his  wife,  Mpry  Stephens,  alleg- 
ing that  "the  only  other  heir  of  said  deceased 
is  his  surviving  wife,  Mary  Jane  Campbell"  it 
is  also  alleged  that  the  last  will  of  deceased 
has  been  lately  admitted  to  probate,  and  the 
said  Mary  Jane  Campbell  duly  appointed 
executrix  thereof.  The  petition  was  oppos- 
ed by  the  executrix  in  her  official  capacity 
and  by  her  individually,  and  by  Leonora  Wil- 
liams, devisee  and  legatee  under  said  will, 
denying  the  averments  of  the  petition.  The 
court  found  "that  the  said  6.  Wyatt  Wheeler 
Is  not,  nor  is  the  said  John  W.  Wheeler,  the 
offspring  or  child  of  any  marriage  whatever 
between  the  person  known  as  Mary  Camp- 
bell, also  known  as  Mary  Stephens;  that 
the  said  G.  Wyatt  Wheeler  is  not,  nor  Is  the 
said  John  W.  Wheeler,  a  son  or  heir  at  law 
of  the  said  Basil  Campbell,  deceased;  that 
neither  of  said  petitioners  Is  entitled  to  suc- 
ceed to  any  part  of  the  estate  of  said  de- 
ceased." The  petition  ^as  denied  by  the 
court,  and  petitioners  appeal  from  this  or- 
der. The  findings  are  challenged  as  unsup- 
ported by  the  evidence. 

The  will  was  not  admitted  in  evidence, 
and  respondent  makes  the  preliminary  point 
that  the  record  does  not  show  that  petition- 
ers are  provided  for  in,  or  that  they  are 
omitted  from,  the  will  of  Basil  Campbell, 
deceased,  "and  this  sufficiently  justifies  the 
finding  that  they  are  not  entitled  to  share 
in  the  estate  of  deceased,  and  this  one  find- 
ing, not  overthrown,  is  all  the  support  the 
order  appealed  from  needs."  The  point  is 
apparently  an  attack  upon  the  sufficiency  of 
the  petition.  There  was  no  demurrer  to  It, 
and  no  objection  made  to  any  of  the  testi- 
mony as  not  wlthlu  the  Issues  presented  by 
the  petition  and  answer.  The  cause  was  tried 
upon  the  theory  that  all  the  material  issues 
were  properly  presented,  with  no  objection 
from  either  party.  The  court  will  not  allow 
either  party  now  for  the  first  time  to  say 
that  there  was  no  issue.  Carroll  ▼.  Briggs, 
138  Cal.  452,  454,  71  Pac.  601. 

Petitioners  claim  that  they  are  the  sons 
of  deceased,  Basil  Campbell,  bom  to  Mary 
St^hens  while  his  wife.  Contestants  dis- 
pute the  marriage,  and  also  dispute  the  al- 
leged parentage  of  the  petitioners  on  the 
father's  side. '  The  controversy  harks  back 
to  a  period  more  than  three  score  years  ago, 
and  is  an  echo  of  the  old  slave  days.  It 
seems  to  us  that  the  questions  presented  re- 
late to  the  principles  of  law  as  establish- 


ed and  applied  to  a  oondi'tton  of  facts  pe- 
culiar to  the  system  of  slavery,  rather  than 
to  any  controversy  as  to  what  the  facts  are. 
These  principles,  as  we  conceive  them  to 
have  been  settled,  must  control  the  case, 
and  in  them,  we  think,  the  judgment  of  the 
learned  trial  court  finds  support,  although  it 
be  admitted  that  the  principal  facts,  adduc- 
ed by  petitioners,  are  deemed  to  be  true. 
We  will  state  enough  of  the  evidence  to  show 
the  facts  from  which  we 'are  to  determine 
whether  or  not,  in  legal  contemplation,  the 
relation  of  marriage  ever  existed  between 
Basil  Campbell  and  Mary  Stephens. 

Basil  Campbell  was  bom  a  slave  about 
the  year  1830,  and  belonged  to  Catherine 
Stephens,  at  Buncetbn,  Cooper  county.  Mo.; 
she  purchased  him,  when  he  was  a  Ix>y  from 
the  Campbell  estate,  and  he  was  thereafter 
known  as  Basil  or  Bas  Stephens ;  Mary  Steph- 
ens was  also  a  slave  and  belonged  to  Cather- 
ine Stephens ;  her  age  Is  not  very  satisfactori- 
ly shown,  but  It  appeared  that  she  was  proba- 
bly 20  or  25  years  older  than  Basil.  From 
the  deposition  of  William  Wheeler,  a  wit- 
ness for  petitioners,  it  appeared  that  be  was 
78  years  old  in  1908,  which  would  make  him 
about  the  same  age  as  Basil ;  he  was  a  "su- 
perannuated Methodist  preacher."  He  tes- 
tified: "Mary  Stephens  was  my  mother :  she 
was  a  slave  and  went  by  the  name  of  the 
people  she  belonged  to;  my  father's  name 
was  Abraham  Wheeler;  Mary  belonged  to 
Catherine  Stephens,  and  Abraham  Wheeler 
belonged  to  Ben  Wheeler.  •  •  •  My  fa- 
ther was  Mary's  first  husband;  have  no 
knowledge  where  they  were  married.  *  •  • 
I  think  my  father  died  In  1880 ;  my  mother 
was  married  twice;  I  think  my  mother  had 
six  or  seven  children;  my  mother's  eldest 
child  was  I/ewis;  he  lived  In  Cooper  county 
and  belonged  to  the  same  people  I  did ;  next 
child  was  Andy,  and  then  Walsh;  I  don't 
know  who  was  the  father  of  Andy,  Lewis,  or 
Walsh;  I  think  they  were  by  dlCTerent  fa- 
thers; my  mother  lived  with  Catherine 
Stephens,  and  my  father  lived  with  Ben 
Wheeler  until  he  was  sold;  the  Wheeler, 
place  is  distant  TP^  miles  from  the  Stephens 
place."  (It  appeared  that  Abraham  was  sold 
to  Judge  Usher  of  Sheridan  county.  Mo.) 
Other  witnesses  speak  of  Mary's  marriage  to 
Abraham,'  which  latter  was  probably  what  Is 
known  as  a  "slave  marriage."  The  date  of 
the  alleged  marriage  of  Basil  to  Mary  is  not 
fixed  definitely,  but  from  all  the  evidence 
it  would  appear  to  have  taken  place  when  he 
was  about  18  years  old  and  when  Mary  was 
probably  40.  One  witness  for  petitioners,  an 
old  colored  woman,  Violet  Glasgow,  living 
near  Bunceton,  declared  that  "Baa  and  Mary 
were  married  right  here  below  the  mill  by 
Uncle  Rev.  Bas  Levins,  a  Baptist  minister." 
On  cross-examination  she  testified:  "I  wasn't 
present  when  Bas  and  Mary  were  married; 
my  father  and  mother  were  there;  I  know 
they  were  married  down  there  where  I  told 
you;    I  could  not  tell  you  when  they  were 
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married;  It  Is  bo  long  ago;  they  told  me 
they  were  married.  •  *  •  My  father  and 
mother  told  me  that  Basil  and  Mary  were 
oiarrled,  and  I  knew  when  they  went  to  the 
wedding;  I  couldn't  go;  had  to  attend  to 
the  children,  bat  I  got  some  of  the  wedding 
pake  and  sweet  potatoes;  the  Rev.  Bas  Lev- 
ins was  an  old  man ;  a  colored  man."  No 
witness,  other  than  Violet  Glasgow,  refer- 
red to  any  ceremony  connected  with  the  mar- 
riage of  Bas  and  Mary,  and  the  testimony 
of  this  witness  generally,  in  other  particu- 
lars, indicates  that  her  memory  was  poor, 
and  her  statements  not  to  be  explicitly  re- 
lied upon.  Other  witnesses  who  testified 
that  Baa  and  Mary  were  married,  witnesses 
familiar  with  the  Stephens  household  and 
in  a  position  to  Icnow  the  facts,  testified  that 
"they  took  up  with  each  other,"  according 
to  the  custom  among  slaves,  lived  together 
and  cohabited  and  had  children,  and  were 
generally  reputed  to  be  man  and  wife,  and 
on  these  tacts  they  predicated  their  naar- 
rlage. 

Mr.  W.  H.  Stephens,  a  resident  of  Bunceton, 
a  witness  for  petitioners,  deposed:    That  he 
knew  Bas  and  Mary  and  the  two  boys,  John 
and  Wyatt.    "I  only  knew  of  the  relation- 
ship of  these  >  four  negroes  from  what  I  have 
beard  the  black  and  white  people  of  the 
neighborhood  say,  and  Bas  and  Mary  were 
considered  by  all  of  them  as  husband  and 
wife  In  the  way  of  the  time;    •    •    •    was 
there  freauently  between  the  time  of  the 
birth  of  John  and  Wyatt  and  the  time  Bas 
went  to  California  in  1854 ;    they  all  lived 
at  Grandmother  Stephens'  place;  Mary  took 
Bas'  leaving  quite  hard."    He  was  asked  if 
Bas  and  Mary  were  husband  and  wife  ac- 
cording to  custom,  and  answered:   "Well,  tt 
was  regarded  as  near  as  any  couple ;  some  of 
them  had  a  big  wedding,  and  some  had  a  very 
private  wedding,  and  some  had  none.    Some 
bad  no  wedding.    These  three  were  common. 
This  didn't  belong  to  the  big  class,  or  I 
would  have  heard,  about  It."     On  cross-ex- 
amination he  was  asked  the  custom  among 
the  slaves,   and  answered:    "Some  had   big 
weddings,    some   private,    some    none — ^Just 
took  up  with  each  other— so  it  was  agreeable 
to  the  white  folks,  there  was  no  objection; 
Bas  and  Mary  just  took  up  with  each  other, 
so  far  as  I  know."    T.  B.  Stephens,  a  wit- 
ness for  petitioners,  son  of  Catherine  Steph- 
ens, 75  years  old,  residing  near  Bunceton, 
deiMsed:     That   he  knew  John  and   Wyatt 
Stephens  and  their  mother,  Mary.    "Q.  Who 
was  the  father?     A.  I  could  not  say  who 
their  father  was.     Q.  Who  was  their  reput- 
ed  father?     A.  Bas  Campbell.     Q.  Did  Bas 
nnd  Mary  live  together  on  the  place  of  your 
mother?    A.  Yes,  they  were  together  on  the 
place.     Q.  What   was   the   common   under- 
standing as  to  whether  or  not  they  were  liv- 
ing  together  as  man  and  wife?     A.  Well, 
that    was   the    general    understanding.     Q. 
Yotir  mother  was  living  there  on  the  place  at 
the  time?  A.  Tes.    Q.  Was  this  relationship 


known  to  her?  A.  Tes,  I  suppose  it  was. 
*  •  *  Mary  had  five  children  before  John 
and  Wyatt  were  born;  before  Bas  came  to 
the  place  cannot  say  Mary  was  ever  mar- 
ried; a  man  visited  her  named  Wheeler, 
who  she  claimed  to  be  her  husband ;  *  *  * 
It  was  supposed  that  Bas  and  Mary  were 
cohabiting  all  the  time;  *  •  •  was  not 
present  when  Bas  and  Mary  were  married; 
never  heard  of  any  ceremony ;  so  far  as  I 
know  Bas  and  Mary  were  simply  living  to- 
gether on  Mary's  place,  and  Mary  had  two 
children  during  the  time,  and  Bas  reputed  to 
be  their  father ;  after  Bas  left  In  1854,  Mary 
never  took  up  with  any  other  man  that  I 
know  of.  •  •  •  I  think  they  slept  to- 
gether by  the  approval  of  my  mother." 

Thomas  S.  Stephens,  residing  at  Bunceton, 
74  years  old,  who  describes  himself  as  a. 
"retired  capitalist,"  was  a  witness  for  peti- 
tioners.: He  deposed:  "Was  acquainted  with 
Basil  Campbell;  I  reckon  I  knew  hlxn  when 
I  knew  anybody;  knew  him  right  here  at 
my  mother's  home.  *  *  •  I  went  to  Cal- 
ifornia in  1853.  Bas  went  to  Oalifomia  in 
1854;  be  went  with  John  D.  Stephens  in 
taking  cattle  across;  Basil  was  then  a  mar- 
ried man;  his  wife  was  called  Mary  Ste- 
phens (after  her  owner);  she  was  known  as 
Big  Mary;  Bas  was  married  a  long  time  be- 
fore he  left  for  Qillfomia;  he  had  two  chil- 
dren named  John  W.  Wheeler  and  Wyatt" 
He  testified  to  having  herded  cattle  with 
Bas  near  Knights  Landing.  "No  one  else 
was  with  us;  during  that  time  Basil  talked 
with  me  about  himself  and  his  family  la 
Missouri;  *  *  *  he  said  he  wanted  to 
make  money  enough  to  buy  them  and  take 
them  out  there;  •  •  •  I  knew  Basil  be- 
fore 1844;  I  knew  him  before  his  marriage 
to  Big  Mary;  •  •  •  I  suppose  the  mar- 
riage that  occurred  between  Basil  and  Big 
Mary  was  recognized  by  Catherine  Stephens; 
that  was  the  custom  of  the  country;  I  reckon 
they  were  married,  for  the  Stephenses  did 
•not  allow  them  to  live  together  until  they 
wei-e  married."  He  described  the  houses 
where  the  negroes  slept  and  the  room  that 
Bas  and  Mary  lived  in.  "The  custom  was 
that  if  one  of  a  married  couple  went  clean 
out  of  the  country,  they  had  a  legal  right  to 
marry  again;  the  custom  was  if  a  nigger 
was  sold  down  south  to  go  to  the  cotton 
fields,  and  left  his  wife  here,  of  course  she 
had  the  right  to  marry  again,  and  he  could 
get  a  wife  down  there;  but  we  never  looked 
on  Bas  as  leaving  his  wife  to  marry  anybody 
else,  because  he  was  speaking  about  coming 
back  here  and  taking  her  and  his  boys 
back;  •  »  •  unless  a  man  was  sent  en- 
tirely out  of  the  country,  a  marriage  was 
supposed  to  continue  between  slaves;  I 
can't  tell  you  whether  Mary  was  divorced  or 
separated  from  Wheeler;  there  was  no  law 
from  1840  to  the  Civil  War,  by  which  slaves 
were  divorced.  •  *  •  Wheeler  was  sold 
out  of  the  neighborhood;   he  was  sold  to  a 
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party  living  40  or  50  miles  away;  don't 
know  whether  he  got  a  divorce;  niggers 
didn't  get  divorces;    he  never  came  back." 

Jos  Stephens,  a  witness  for  contestants,  T2 
years  old,  who  camie  to  California  In  1854, 
and  has  lived  here  ever  since,  testified:  "I 
have  known  Basil  Campbell  ever  since  I 
have  known  anybody.  I  knew  Basil  Camp- 
bell back  in  Missouri  ever  since  I  have 
known  anybody.  *  *  *  I  knew  Big  Mary. 
She  had  Ave  or  six  or  seven  children  when 
Bas  came  to  California.  Never  while  in 
Missouri  did  I  hear  any  talk  among  any  peo- 
ple in  the  neighborhood  that  Basil  and  Big 
Mary  were  married." 

J.  S.  Tutt.  a  witness  at  the  trial  for  con- 
testants, 82  years  old,  formerly  living  near 
Bunceton,  testified  that  he  knew  Bas  and 
Mary  there.  He  was  asked  what  he  knew 
as  to  whether  Bas  was  a  single  or  married 
man,  and  answered:  "He  was  considered  a 
single  man,  as  far  as  I  know."  He  testified 
that  slave  marriages  were  with  the  consent 
of  the  owners;  that  be  knew  nothing  of 
Bas'  marriage;  "just  my  impression;  I  nev- 
er beard  of  it."  He  was  asked  to  explain 
"bow  a  slave  marriage  would  take  place,  or 
how  one  negro  would  get  the  privilege  of  be- 
ing or  staying  with  another."  He  answer- 
ed: "Well,  I  don't  know  whether  I  can  ex- 
plain it  exactly,  Mr.  Clark.  In  some  in- 
stances they  had  their  favorite  girl  or  wait- 
ing maid  that  waited  on  the  girls,  and  they 
generally  gave  them  a  pretty  elaborate  wed- 
ding, yon  know,  and  ceremony  and  dancing; 
but  as  a  rule,  you  know,  the  other  class — 
field  hands — what  we  called  'outsiders,'  why 
if  a  man  bad  a  notion  that  he  wanted  to  live 
with  a  woman  as  bis  wife,  be  would  go  to 
the  master  and  ask  bis  permission,  and  if  be 
got  it,  that  was  all  there  was  to  It."  He 
testified  that  it  was  the  right  of  the  master 
to  separate  the  slaves  after  they  were  mar- 
ried and  allow  them  to  have  Intercourse  with 
other  slaves.  He  testified:  "My  conception 
of  a  slave  marriage  in  those  days  was  that 
it  was  almost  a  marriage  of  convenience 
than  anything  else.  It  was  a  certain  cus- 
tom, too,  but  tlie  man  generally  had  the  priv- 
ilege, and  exercised  it  a  great  deal,  to  quit 
whenever  he  felt  like  it"  He  testified  that 
such  Intercourse  as  be  had  mentioned  "was 
considered  a  slave  marriage  ii^  the  neighbor- 
hood," agreeable  to  custom  there  at  tliat 
time.  He  also  testified  that,  "in  order  for  a 
negro  man  to  cohabit  with  a  negro  woman, 
it  was  necessary  to  get  the  consent  of  the 
master,"  and  that  was  considered  a  slave 
marriage  "good  in  point  of  custom  as  long  as 
it  lasted."  One  or  two  other  witnesses,  who 
bad  known  Bas  and  Mary  In  Missouri,  testi- 
fied that  Bas*  reputation  was  that  of  a  single 
man. 

It  is  undisputed  that  Basil  came  to  Cal- 
ifornia in  1854;  that  he  never  thereafter 
had  any  communication  by  letter  or  other- 
wise, with  Mary;   that  In  1861  she  went  to  I 


Texas  and  died  there  about  1887;  tbat  Ba- 
sil was  formally  married  in  California  to 
Rebecca  Doiton  in  1866,  and,  after  her  deatb, 
he  married  Mary  Jane  Campbell  In  1893. 
It  appeared  without  conflict  tliat  Mary's 
first  slave  marriage  was  wltb  Abraham 
Wheeler,  who  was  alive  when  Basil  "took 
up"  wltb  Mary,  and  did  not  die  until  1880, 
and  was  never  divorced  from  lier.  There 
was  evidence  ttiat  Basil  visited  his  old  home 
in  Missouri,  in  1876,  and  then  met  John  W. 
Wheeler,  and  that  he,  at  that  time,  spoke 
of  both  John  and  Wyatt  as  Ills  sons.  It  did 
not  appear  that  he  made  any  reference  to 
Mary  as  his  wife,  who,  with  Wyatt,  waa 
then  living  in  Texas.  He  was  then  married 
to  Rebecca  Doiton,  and  had  been  for  10 
years.  In  1894  John  wrote  Basil  a  letter  in 
which,  among  other  things,  be  said:  "I 
wrote  you  several  letters  since  you  was  out 
here  in  18(76  and  you  didn't  seem  to  recog- 
nize me  as  your  son  tho  I  always  feel  inter- 
ested in  you  because  I  was  always  taught 
so  by  mother  and  all  the  white  oaes  of  tlie 
family."  Basil  made  .no  reply,  nor  iiad 
John  W.  heard  from  him  after  bis  visit  In 
1876.    Jotm  was  never  in  Oalifomla. 

Section  1387  of  the  Oivll  Code  provides 
that:  "The  issue  of  all  marriages  null  in 
law,  or  dissolved  by  divorce,  are  legitimate." 
The  section  also  declares  that:  "EJvery  ille- 
gitimate child  is  an  heir  of  tlie  person  whob 
in  writing,  signed  in  tbe  presence  of  a  com- 
petent witness,  acknowledges  himself  to  be 
the  fattier  of  such  child."  No  claim  is  here 
made  tliat  any  such  acknowledgment  occur- 
red. Nor  is  there  any  claim  that  Basil  made 
such  acknowledgment  as  is  mentioned  in  sec- 
tion 230  of  the  Civil  Code,  as  that  section  is 
interpreted  In  Estate  of  De  Laveaga,  142  Cal. 
158,  75  Pae.  790.  Subdivision  5  of  section 
1962,  Code  Civ.  Proc,  provides  that:  "Tho 
issue  of  a  wife  cohabiting  with  her  husband, 
who  Is  not  impotent.  Is  Indisputably  pre- 
sumed to  be  legitimate."  But  this  latter 
section  presupposes  a  marriage.  Tbe  only 
claim  to  the  legitimacy  of  petitioners,  there- 
fore, having  any  standing  in  the  case  must 
rest  upon  sufficient  evidence  that  there  was 
a  marriage  between  Basil  and  Mary,  and 
such  acknowledgment  by  Basil  of  his  pater- 
nity of  petitioners  as  appears  in  the  evidence 
must  be  viewed  only  as  bearing  upon  the 
question  of  his  marriage  to  Mary,  and  not  as 
in  any  sense  tending  to  establish  legitimacy 
by  acknowledgment.  The  crux  of  the  case  is: 
Was  there  a  marriage  lietween  Basil  and 
Mary?  If  there  was,  In  legal  contemplation, 
a  marriage,  the  presumption  of  legitimacy  of 
their  children  follows  (Civ.  Code,  i  193): 
and  legitimacy  of  a  child  may  be  disputed 
"only  by  the  husband  or  wife,  or  the  de- 
scendants of  both."    Civ.  Code,  {  198. 

In  tbe  case  of  U.  S.  v.  Roach,  Ex.  (decided 
in  1875)  92  U.  S.  27,  23  L.  Ed.,  bottom  of  p. 
597,  tbe  action  was  against  the  United  States 
to  recover  tbe  value  of  certain  cotton  seized 
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In  1863.  Th«  dalnumt,  Hall,  was  a  alare 
owned  by  Benjamin  Roach,  who  filed  an  In- 
terpleader. Subsequently  Roach  died,  and 
his  executrix  was  made  a  party.  Hall  claim: 
ed  under  a  contract  of  purchase  from  his 
master.  The  court  said:  "In  order  to  see 
the  proposition  In  its  true  light.  It  Is  neces- 
sary, as  It  were,  to  roll  back  the  tide  of 
time,  and  to  Imagine  ourselves  in  the  pres- 
ence of  the  circumstances  by  which  the  par- 
ties were  surrounded  when  and  where  the 
contract  Js  said  to  liave  been  made.  •  »  • 
The  case  must  be  determined  as  if  slavery 
had  not  been  abolished  In  Mississippi,  and 
the  laws  referred  to  were  still  In  force  there. 
The  destruction  of  the  Institution  can  have 
no  effect  upon  the  prior  rights  in  question." 
Holding  against  Hall's  contention,  the  court 
aaid:  "It  was  an  inflexible  rule  of  the  law  of 
African  slavery,  wherever  it  existed,  that 
the  slave  was  Incapable  of  entering  Into  any 
contract,  not  excepting  the  contract  of  mar- 
riage"— citing  cases.  "This  regulation  was 
harsher  than  that  which  obtained  in  regard 
to  the  Roman  bondman,  the  Saxon  villein, 
Russian  serf,  the  German  and  Polish  slave" 
— citing  Cobb  on  Slavery,  S  266.  We  derive 
bat  little  aid  from  an  examination  of  the 
decisions  defining  what  may  constitute  a  1«-' 
gal  marriage  generally  between  free  men 
and  free  women  capable  of  contracting. 
The  statutory  definition  of  marriage  in  the 
state  of  Miaaourl,  as  in  our  own  state,  pre- 
cludes the- possibility  of  a  marriage  between 
slaves.  "Marriage  is  considered  in  law  as  a 
civil  contract,  to  which  the  consent  of  par- 
ties capable  in  law  of  contracting  is  essen- 
tial." In  State  v.  Bittlck,  103  Mo.  183,  15 
S.  W.  325,  11  L.  R.  A.  587,  23  Am.  St.  Rep. 
869,  the  above  is  given  as  the  statutory  defi- 
nition of  marriage  in  that  state.  It  is  the 
same  here.  Ov.  Code,  g  56.  In  that  case  it 
was  held,  notwithstanding  the  statutes  reg- 
ulating the  marriage  ceremony,  requiring  li- 
cense, eta,  that  a  marriage  according  to  the 
common  law  was  valid.  Speaking  of  the 
contract,  the  court  said:  "While  it  is  here 
declared  to  be  a  civil  contract,  it  is  almost 
naivanally  held  to  be  something  more  than 
an  ordinary  contract  Marriage  Is  a  status, 
created  by  contract,  and  we  formulate  the 
definition  of  it  as  follows:  Marriage  is  the 
civil  status  of  one  man  and  one  woman  capa- 
ble of  contracting  united  by  contract  and 
mutual  consent  for  life,  for  the  discbarge,  to 
each  other  and  to  the  community,  of  the  du- 
ties legally  incumbent  on  those  whose  asso- 
ciation is  founded  on  the  distinction  of  the 
sex.  The  contract  of  marriage  in  this  case 
comes  up  to  every  requirement  of  this  defini- 
tion. It  created  the  relation  of  husband  and 
wife  between  defendant  and  Bertha,  so  long 
as  they  both  should  live.  In  form,  then,  the 
contract  was  good,  and  constituted  a  valid 
marriage  at  common  law.  1  Blsh.  Mar.  & 
Div.  M  2,  3.  This  relation  betwe«i  them  is 
Indissoluble,  except  by  death  or  a  decree  of 
court"  The  court  reached  Its  conclusion 
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with  some  reluctance,  but  mainly  because 
there  were  no  words  In  the  act  declaring 
marriage  not  in  conformity  to  the  statute 
null  and  void.  In  Kilbum  v.  Kllbum,  88 
Oal.  50,  26  Pac.  637  (26  Am.  St  Rep.  447), 
marriage  was  defined  as  a  contract  "accord- 
ing to  the  form  prescribed  by  the  laws  by 
which  a  man  and  woman  capalsle  of  entering 
Into  such  a  contract  mutually  engage  with 
each  other  to  live  their  whole  lives  togeth- 
er in  the  state  of  union  which  ought  to  exist 
between  a  husband  and  Ills  wife."  Said  the 
Supreme  Court  of  the  United  States,  in 
Maynard  v.  HIU,  125  U.  8.  211,  8  Sup.  Ct 
730,  31  L,.  Ed.  669:  "It  is  a  relation  for  life 
and  the  parties  cannot  terminate  it  at  any 
shorter  period  by  virtue  of  any  contract  they 
may  make." 

We  might  cite  a  multitude  of  cases  to  like 
effect  Mr.  Schouler  expresses  the  rule  as 
universally  held  to  be  sound:  "The  word 
'marriage'  signifies.  In  the  first  Instance,  that 
act  by  which  a  man  and  woman  unite  for 
life,  with  the  intent  to  discharge  towards  so- 
cle^ and  one  another  those  duties  which  re- 
sult from  the  relation  of  husband  and  wife." 
Schouler  on  Dom.  Rel.  {  12.  The  relation 
here  shown,  between  Basil  and  Mary,  falls 
far  short  of  measuring  up  to  the  requirements 
indispensable  to  a  marriage.  A  relation  which 
neither  party  has  the  capacity  to  create,  and 
which  either  party  could  terminate  at  will, 
or  which  could  be  terminated  by  their  master. 
Is  not  a  marriage  relation,  and  it  is  mockery 
to  speak  of  it  as  such.  Nevertheless,  there 
was  a  universal  custom  of  marriage  among 
slaves,  as  among  white  people,  "but  this  cus- 
tom was  a  thing  separate  and  distinct  from 
the  law  which  governed  the  marriages  of  the 
free."  1  Blsh.  on  Mar.  &  Div.  f  664  (New 
Commentaries). 

The  case  of  Johnson  v.  Johnson,-  45  Mo. 
595  (decided  in  1870),  is  cited  by  appellants. 
The  action  was  for  divorce  by  the  wife. 
Both  parties  were  negroes.  Defendant  was 
formerly  a  slave  in  Virginia,  and  whilst  he 
lived  there  he  married  a  negress,  also  a  slave, 
by  whom  he  had  three  children.  His  wife 
and  children  were  sold  to  some  person  in  Tex- 
as, and  his  master  took  him  to  Mexico,  from 
whence  he  was  brought  to  St  Louis,  Mo.  La- 
ter, in  the  year  1849,  he  married  the  plalntUT, 
then  a  free  woman  of  color,  and  a  year  later 
he  was  emancipated  by  his  master.  There- 
after he  continued  to  live  and  cohabit  with 
plaintiff  as  bis  wife  for  about  13  years,  when 
she  left  him,  and  commenced  this  proceeding 
for  a  divorce.  It  was  pointed  out  in  the 
c^inlon  that  by  common  consent  and  uni- 
versal usage  existing  among  slaves,  they  were 
permitted  to  select  their  husbands  and  wives, 
and  were  known  and  recognized  as  husband 
and  wife  by  their  masters  and  the  commu- 
nity in  which  they  lived;  "but  whatever  mor- 
al force  there  may  have  been  in  such  con- 
nections. It  is  evident  there  was  nothing  bind- 
ing or  obligatory  in  law."  Howard  v.  How- 
ard, 51  N.  O.  235,  Is  cited,  where  it  was  said. 
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"Mairlage  Is  based  npon  contract;  conse- 
quently the  relation  of  man  and  wife  cannot 
exist  among  slaves.  It  is  excluded  botb  on  I 
account  of  their  Incapacity  to  contract,  and 
by  the  paramount  right  of  ownership  In  them 
as  property."  So  also  it  was  said,  as  is  fur- 
ther pointed  out:  "The  duties  and  rights 
which  are  deemed,  essential  to  this  contract 
are  necessarily  incompatible  with  the  nature 
of  slavery,  as  the  one  cannot  be  discharged, 
nor  the  other  recognized,  without  doing  vio- 
lence to  the  rights  of  the  owner.  In  other 
words,  the  subject  of  the  contract  must  cease 
to  be  slaves  before  the  incidents  inseparable 
to  the  relation  of  marriage.  In  its  proper 
sense,  can  attach."  •  The  court  then,  in  the 
principal  case,  takes  up  the  question  whether 
slaves  In  a  state  of  slavery  could  contract  a 
marriage  so  as  to  be  binding  upon  them  after 
their  emancipation-  It  was  shown  that  the 
common  law  was  changed  In  that  state  with 
reference  to  marriage,  and  the  subject  placed 
under  municipal  regulation.  "But  the  au- 
thority of  law  was  exclusively  applicable  to 
free  persons,  and  did  not  reach  those  persons 
who  were  in  a  state  of  slavery  wbfen  the  mar- 
riage was  contracted."  In  this  view  the  court 
reverted  to  the  common  law  and  Its  analogous 
principles  in  the  case  before  It.  Said  the 
court:  "Though  the  slave  could  make  no  dvil 
contract,  and  his  marriage  was  absolutely 
void  In  legal  contemplation,  yet  it  is  apparent 
there  was  the  moral  assent  of  the  mind."  In- 
stancing the  marriage  of  Infants,  and  of  In- 
sane persons,  afterward  held  good  when  rati- 
fied or  consummated,  upon  the  removal  of 
the  disability,  the  court  held  that  cohabita- 
tion and  recognition  of  the  relation  after 
emancipation  was  an  assent  to  and  confirma- 
tion of  the  contract  The  conrt  said:  "If, 
after  the  emancipation,  there  was  no  con- 
firmation, by  cohabitation  or  otherwise,  it 
would  be  obvious  there  would  be  no  grounds 
for  holding  the  marriage  as  subsisting  or 
binding."  The  court  further  said:  "As  the 
appellant,  when  he  was  emancipated,  contin- 
ued to  live  and  cohabit  with  respondent,  and 
constantly  acknowledged  her  as  bis  wife,  the 
marriage  should  be  recognized,  and  be  deem- 
ed valid  and  binding.  That  In  his  earlier 
days  he  was  previously  married  can  make  no 
difference.  His  first  marriage  in  Ills  then 
state  of  servitude  had  no  legal  existence;  he 
was  at  liberty  to  repudiate  It  at  pleasure; 
and  by  his  continuing  to  live  with  respondent 
and  acknowledging  her  as  his  lawful  wife 
after  he  had  obtained  his  civil  rights,  he  dis- 
affirmed his  first  marriage  and  ratified  the 
second."  This  case  seems  to  hold  that  had 
there  been  no  subsequent  ratification  the 
court  would  have  been  forced  to  hold  that 
there  was  no  marriage. 

The  case  of  Lee  v.  liOe,  161  Mo.  52,  61  S. 
W.  630,  is  also  cited  by  appellant.  In  that 
case,  however,  the  legality  of  the  slave  mar- 
riage was  not  before  the  court;  the  question 
being  as  to  the  right  of  their  children  to  In- 
herit nnder  the  Revised  Statutes  of  1899.    In 


the  case  of  Roche  v.  Washington,  19  Ind.  53, 
81  Am.  Dec.  37G,  the  controversy  arose  ont 
of  the  relation  of  a  white  man  and  an  In- 
dian woman.  The  stipulated  facts' showed  a 
marriage  according  to  Indian  custom,  con- 
summated by  living  and  cohabiting  together 
as  husband  and  wife.  Among  other  conten- 
tions it  was  urged  that  the  marriage  must  be 
recognized  under  the  law  of  nations;  the  In- 
dian tribes  being  treated  as  states.  Said  the 
court:  "What,  then,  constitutes  the  thing  call- 
ed' a  marriage?  What  to  it  In  the  eye  of  the 
jus  gentium?  It  is  the  onion  of  one  man  and 
one  woman,  'so  long  as  they  shall  both  live,' 
to  the  exclusion  of  all  others,  by  an  obligation 
which,  during  that  time,  the  parties  cannot, 
of  their  own  volition  and  act,  dissolve,  but 
which  can  be  dissolved  only  by  authority  of 
the  state.  Nothing  short  of  this  is  marriage. 
And  nothing  short  of  this  is  meant  when  it  Is 
said  that  marriages,  valid  where  made,  will 
be  upheld  In  other  states"— citing  Story's  CSon- 
fllct  of  L.  c.  5;  Wheaton's  h.  of  N.  137;  Rey- 
nolds V.  Reynolds,  3  Allen  (Mass.)  605.  In 
Kstate  of  Hazzard,  13  Phlla.  (Pa.)  335,  it  was 
held,  where  a  marriage  had  taken  idace  be- 
tween testator  and  wife,  who  were  slaves  In 
Virginia,  at  a  time  when  such  marriages 
were  permitted,  but  not  recognized  as  a  valid 
contract  by  that  state,  that  the  children  of 
testator  bom  in  slavery  were  illegitimate,  and 
must  be  so  considered  in  Pennsylvania;  that 
they  ctiuld  not  have  Inherited  from  each  oth- 
er. The  court  said  that,  the  marriage  not  be- 
ing recognized  by  the  law  of  Virginia,  *Ve 
are  bound  to  respect  that  law,  however  re- 
pugnant to  the  present  condition  of  society 
or  the  law,  either  of  Virginia  or  oar  own 
state." 

In  volume  1,  c.  21  (section  646  et  aeq.)  Mr. 
Bishop  considers:  (1)  Slave  marriages;  (2) 
the  effect  of  emancipation  on  these  marriages; 
(3)  the  status  and  rights  of  the  children.  He 
points  out  that  there  were  two,  if  not  three, 
reasons  for  the  legal  doctrine  which  denies 
validity  to  slave  marriages :  First,  that  slaves 
had  in  law  no  such  freedom  of  wlU  as  to  re- 
quired to  pass  the  matrimonial  consent;  sec- 
ondly, that  the  duties  of  the  husband  and 
wife  are  incompatible  with  the  duty  wliicta 
the  slave  owes  to  his  master;  third,  some- 
times urged,  that  the  slave's  acquisitions  ac- 
crued to  the  latter.  The  author  expresses 
some  doubt  as  to  the  sufficiency  of  the  first 
and  third  reasons,  although  the  cases  seem  to 
be  against  him;  but,  as  to  the  second,  he 
says :  "That  the  duties  of  husband  and  wife 
are  Incompatible  with  those  of  a  slave  to  a 
proposition  evidently  sound  In  law,  and  upon 
It  the  doctrine  which  denies  to  slaves  the 
power  of  matrimony  may  well  rest."  He  then 
deduces  the  doctrine  that  since  for  reasons 
stated  these  customary  slave  marriages  were 
valid  as  far  as  In  the  nature  of  the  case  they 
could  be,  "they  are  deemed  to  have  been,  not 
null  In  the  widest  sense  of  the  word,  bnt  only 
null  as  compared  with  ordinary  marriages, 
and  were  good  in  law  for  any  purpose  for 


Digitized  by 


Google 


CaL) 


IN  RE  CAMPBELL'S  ESTATE. 


675 


which  they  couM  so  be  held,  not  inconsistent 
with  the  master's  soperior  claims  or  the  gen- 
eral policy  of  slavery.  This  rule  voald  sel- 
dom permit  validity  to  be  assigned  them  In 
everyday  litigation  of  the  courts;  hence  jud- 
ges would  naturally  speak  of  them  as  void." 
It  Is  difficult  to  perceive  any  purpose  for 
which  the  marriage  was  held  good,  except  to 
distinguish  the  relation  from  that  of  fornica- 
tion. When  we  consider  the  incompatibility 
of  the  duties  of  common  marriage  with  those 
due  from  the  slave  to  the  master  and  the  In- 
consistency of  a  true  marriage  relation  with 
the  master's  superior  claims,  as  well  as  the 
general  i)ollcy  of  slavery,  there  remains  no 
essential  element  that  could  give  any  sort  of 
validity  to  such  a  union.  It  was  tolerated 
concubinage,  but  not  matrimonial  cohabita- 
tion. What  are  some  of  t^e  duties  and  re- 
ciprocal rights  arising  out  of  the  sacred  rela- 
tion of  husband  and  wife?  Marriage  neces- 
sarily supposes  a  home  and  mutual  cohabita- 
tion; each  has  the  right  to  the  society  of  the 
other;  and  obligation  rests  upon  both  to  live 
together— to  adhere  to  each  other  so  long  as 
they  shall  live — the  husband  bas  the  right  to 
fix  the  domicile,  and  the  wife's  domicile  mer- 
ges in  that  of  the  husband,  and  wherever  he 
goes  she  is  bound  to  go;  each  spouse  is  en- 
titled to  the  society  end  afTection  of  the  oth- 
er, and  the  husband  may  recover  damages 
from  any  person  who  would  withhold  her 
from  blm,  and  may  sue  for  damages  all  per- 
'  sons  who  seek  to  entice  her  away;  the  hus- 
band is  bound  to  support  his  wife,  and  she 
may  not  leave  him  so  long  as  she  is  comfort- 
ably provided  for.  Then  there  are  the  wife's 
obligation  to  render  family  services;  the  right 
of  the  father  to  the  custody  of  the  children. 
Schouler's  Dom.  ReL  f  34  et  seq.  These  and 
others  that  might  t>e  mentioned  are  recognizs- 
ed  rights,  duties,  and  responsibilities  attend- 
ing marriages  among  all  civilized  people,  and 
yet  not  one  of  them  attaches,  as  of  right,  to 
these  so-called  slave  marriages. 

Mr.  Story,  In  bis  work  upon  the  Conflict 
of  Laws  (8tb  Bd.)  I  lis,  says:  "The  general 
principle  certainly  is,  as  we  have  seen,  that 
between  persons  sul  Juris,  marriage  Is  to  be 
derided  by  the  law  of  the  place  where  it  is 
celebrated.  Note,  sections  80,  81.  If  valid 
there.  It  Is  valid  everywhere.  It  bas  a  legal 
ubiquity  of  obligation.  If  invalid  there.  It  is 
Invalid  everywhere."  This  rule  was  quoted 
approvingly  In  Pearson  v.  Pearson,  51  Cal. 
120;  State  v.  Kennedy,  76  N.  C  251,  22  Am. 
Rep.  683;  Bbtate  of  Hazzard,  supra.  Mr. 
Bishop  says:  "It  is  necessary  that  there 
should  be  one  universal  rule  whereby  to  de- 
termine whether  parties  are  to  be  regarded 
as  married  or  not,  and  that  the  only  prac- 
ticable rule  Is  to  refer  this  question  to  the 
law  of  the  country  wherein  they  exchange 
the  mutual  consent  to  be  hust>and  and  wife." 
Our  Civil  Code  (section  1640)  lays  down  the 
rule:  "A  contract  Is  to  be  interpreted  accord- 
ing to  the  law  and  usage  of  the  place  where 
It  Is  to  be  performed,  or,  If  it  does  not  indi- 


cate a  place  of  performance,  according  to  the 
law  or  usage  of  the  place  where  it  is  made." 

Without  prolonging  a  discussion,  the  pres- 
ent lengtli  of  which  is  Justified  only  by  the 
Importance  of  the  questions  and  the  apparent 
sincerity,  zeal,  and  earnestness  of  appellants' 
counsel  In  urging  their  contentions,  we  find 
no  great  difficulty  in  reaching  the  conclusion 
that  no  marriage  was  proven  ever  to  have 
taken  place  between  Basil  Campbell  and 
Mary  Stephens.  When  Basil  and  Mary  "took 
up  with  each  other,"  having  their  mistress' 
consent,  they  knew  that  the  relation  was  but 
temporary;  that  they  had  no  power  to  per- 
petuate it;  that  they  could  be  permanently 
separated  any  moment,  either  by  their  own 
act  or  that  of  their  mistress;  that  Mary  had 
a  slave  husband  then  living,  two  or  three  of 
whose  children  were  in  the  family.  Basil 
left  Missouri,  not  to  return,  in  1854,  antf^ 
thou(^  he  may  have  then  had  In  mind  thv 
thought  of  bringing  Mary  and  the  children  br 
him  some  day,  he  took  no  steps  to  that  end' 
be  married  In  this  state  In  1866,  while  Mary 
was  living;  ceased  all  communication  with 
Mary  In  1854,  who  not  long  thereafter  went 
to  Texas  and  there  died;  he  never  communi- 
cated with  her  in  any  way  after  leaving  Mis- 
souri, and  indicated  by  his  marriage  here  a 
renunciation  of  any  relation  with  her — in 
short,  the  entire  conduct  of  both  parties  is 
consistent  with  their  acceptance  of  the  fact 
that  their  former  relation  was  not  that  of 
husband  and  wife.  If  It  be  insisted  that  a 
presumption  of  marriage  arose  from  cohabi- 
tation and  repute,  this  presumption  is  remov- 
ed by  proof  of  Basil's  formal  and  lawful  mar- 
riage in  this  state.  Case  v.  Case,  17  Cal.  598. 
It  was  held  in  Jones  v.  Jones,  48  Md.  391,  SO 
Am.  Rep.  466 :  The  presumption  of  a  marriage 
between  A.  and  B.,  founded  simply  upon  habit 
and  repute,  is  overcome  by  proof  of  a  sub- 
sequent actual  marriage  between  A.  and  C. 
during  the  lifetime  of  B. 

We  do  not  find  It  necessary  to  dwell  upon 
the  effect  which  emancipation  bad  upon  these 
so-called  slave  marriages.  Mr.  Bishop  states 
the  doctrine  as  now  settled:  "That  though 
during  slavery  the  slave  marriage  is  substan- 
tially void  in  law,  if  after  emancipation  the 
parties  continue  to  cohabit  matrimonially.  It 
Is  thereby  made  good."  And  so,  it  was  held 
in  Johnson  v.  Johnson,  supra,  where  a  slave 
bad  two  wives,  and  after  emancipation  he 
continued  to  live  with  the  second  one,  and 
acknowledged  her  as  his  lawful  wife,  he  not 
only  ratified  the  second  slave  marriage,  but 
disaffirmed  the  first. 

It  Is  said  that  a  statute  passed  by  the  Mis- 
souri Legislature  in  1S65  validated  the  mar- 
riage and  legitimatized  the  children.  But  no 
such  statute  is  in  evidence.  The  laws  of  an- 
other state  must  be  proved  like  any  other 
fact.  Estate  of  Harrington,  140  Cal.  244,  73 
Puc.  1000,  98  Am.  St.  Rep.  51;  Estate  of 
Richards,  133  Cal.  524,  65  Pac.  1034. 

As  already  pointed  out  la  ttie  earlier  part 
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of  this  opinion,  the  legitimacy  and  right  of 
appellants  to  inherit  depend  upon  a  marriage 
being  proven;  and,  as  we  conclude  that  there 
was  no  marriage  shown,  the  finding  of  the 
conrt  Is  sustained. 

The  finding  that  neither  of  the  petitioners 
is  a  son  of  deceased  is  Immaterial  for,  In 
view  of  the  other  findings,  neither  of  them  is 
entitled  to  inherit,  although  both  may  be  sons 
of  deceased. 

The  order  is  affirmed. 

We  concur:   BURNETT,  J.;   HABT,  J. 


(12  Cal.  A.  TOT) 

In  re  CAMPBELL'S  ESTATE.     (Sac.  1,776.) 

(Supreme  Court  of  California.     May  7,  1010.) 

In  Bank.    On  rehearing.    Denied. 

EV>r  opinion  of  the  District  C!ourt  of  Ap- 
peal, see  108  Pac.  669. 

PER  CURIAM.  Rehearing  denied,  no  for- 
mal action  having  been  taken  thereon. 

SHAW,  J.  I  dissent  from  the  denial  of  the 
application  to  vacate  the  Judgment  of  the 
District  C!ourt  of  Appeal  In  this  cause.  I 
do  not  think  that  the  decisions  holding  that 
a  marriage  contracted  In  good  faith  between 
slaves  Is  not  a  marriage  at  all  should  be  fol- 
lowed. And  if  it  were  conceded  that  such 
a  marriage  is  technically  null  on  the  ground 
that  the  parties  were  slaves  without  capacity 
to  contract,  under  the  decisions  of  the  courts 
of  the  slave  states  made  during  the  .existence 
of  that  condition,  nevertheless  the  children 
bom  of  such  a  marriage  should  be  consider- 
ed as  legitimate  under  our  statute.  Section 
1S87  of  the  Civil  Code  declares  that  "The 
issue  of  all  marriages  null  in  law,  or  dissolv- 
ed by  djtvorce,  are  legitimate."  There  being 
no  evidence  In  the  record  as  to  the  law  of 
Missouri  where  the  marriage  of  the  deceased 
with  the  mother  of  the  petitioners  took  place, 
and  where  they  were  born  of  that  marriage, 
It  is  to  be  assumed  that  the  law  of  that  state 
Is  the  same  as  our  own.  If  ever  there  was  a 
law  which  should  be  broadly  and  liberally 
construed,  i't  must  be  admitted  that  this  law 
is  of  that  class,  when  applied  to  a  marriage 
which,  in  all  respects  except  the  capacity  to 
enter  into  iti  was  as  formally  solemnized  and 
as  faithfully  observed  as  that  of  free  persons. 
I  can  conceive  of  no  sound  reason  for  refus.- 
Ing  to  apply  this  statute  to  the  children  of 
a  marriage  which  is  null  only  because  the 
man  and  woman  who  entered  Into  the  rela- 
tion were  slaves.  The  question  is  of  little 
future  importance,  but  I  cannot  allow  a  doc- 
trine which  I  deem  so  repugnant  to  humanity 
to  receive  even  the  silent  sanction  of  acquies- 
cence without  a  protest.  I  think  it  proper  to 
add  that  the  denial  of  a  rehearing  in  this 
court  does  not  necessarily  mean  an  approval 
of  the  opinion  of  the  district  court.  People 
V.  Davis,  147  Cal.  350,  81  Pac.  718. 


'(IBT  CaL  871) 

NATIONAL  BANK  OP  THE  PACIFIC  v. 
WESTERN  PAC.  RT.  CO.     (S.  P.  5,323.) 

(Supreme  Court  of  California.     April  7,  1910. 
Rehearing  Denied  May  7,  1910.) 

1.  Attachment  (§  178*)— I/Iew  Acquired. 

The  general  rule  is  that  a  creditor  who  at- 
taches property  for  his  de^t  obtains  a  lien  onlj 
on  the  title  or  interest  the  debtor  has  in  the 
property  at  the  time  of  the  levy,  and,  if  at  that 
time  all  title  and  interest  has  passed  from  the 
debtor  to  a  third  person,  the  attaching  creditor 
gets  nothing  by  the  levy. 

[EM.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  H  52&-634 ;    Dec.  Dig.  f  178.*] 

2.  Attachment  (|  180*)— Corpobate  Stock- 
Lien— Pbiob  Unbegistebed  Transfer. 

A  holder  for  value  .of  corporate  stock  b; 
a  previous  unregistered  transfer  in  good  faith 
prevails  against  an  attaching  creditor  or  ezeca- 
tion  purchaser  with  notice  of  the  transfer. 

[Eld.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  {  571 ;    Dec.  Dig.  §  180.*] 

3.  Attachment  (5  180*)— Tbansfeb  of  -Srabes 
— "Personal  Property"— Corpobat*  Stock 
— Lien. 

Under  Oiv.  Code,  {  324,  declaring  that 
shares  of  stock  in  a  corporation  are  "personal 
property"  and  may  be  transferred  by  indorse- 
ment and  delivery  of  the  certificate,  and  pro- 
viding that  snch  transfer  it  not  valid,  except 
as  to  the  parties  thereto,  until  the  same  is 
entered  on  the  books  of  the  corporation,  etc,  a 
bona  fide  transfer  of  corporate  shares,  though 
unregistered,  takes  precedence  over  a  subsequent 
attachment  or  execution  levied  on  the  stock  for 
the  debt  of  the  vendor,  in  whose  name  the 
shares  stand  on  the  corporation  books. 

[Bid.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  g  671 ;   Dec  Dig.  |  180.* 

For  other  definitions,  see  Words  and  Phraaes, 
vol.  6,  pp.  5346-5358;   vol.  8,  p.  7753.] 

4.  Cobpobations    (§    128*)  —  Tbansfeb    of 

SHABES- BEOISTBATION  —  RKCITAI.S  IN  Ckb- 
TIFICATB, 

The  right  to  sell,  transfer,  or  pledge  coi^ 
porate  stock,  being_  given  by  statute,  cannot  he 
curtailed  by  a  recital  in  the  certificate  that  it 
is  transferable  only  on  the  books  of  the  company 
and  on  surrender  of  the  certificate ;  such  recital, 
while  serving  to  give  notice  of  the  rights  of  the 
corporation  under  the  statute,  not  changing  the 
relative  rights  of  the  stockholder  and  third  per- 
sons with  respect  to  each  other,  nor  making  an 
unregistered  transfer  subject  to  an  attachment 
lien. 

[Ed.  Note.— For  other  cases,  see  CJorporations, 
Cent  Dig.  {  479;   Dec  Dig.  $  129.*] 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
J.  M.  Seawell,  Judge. 

Action  by  the  National  Bank  of  the  Pacific 
against  the  Western  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Atfirmed. 

Charles  S.  Wheeler,  Warren  Olney,  Jr, 
and  F.  W.  M.  McOutcheon,  for  appellant 
Gavin  McNab,  R.  P.  Hensball,  and  Chauncey 

5.  Goodrich,  for  respondent 


SHAW,  J.  A  general  demurrer  to  the  com- 
plaint was  overruled.  The  defendant  refused 
to  answer,  and  Judgment  was  given  for  plain- 


•For  otber  case*  lee  sama  topic  and  MCtlon  NUMBBR  In  Dae.  *  Am.  Digs.  1C07  to  data,  St  Reporter  IndexM 


Digitized  by 


Google 


CaL) 


NATIONAL  BANK  OF  THE  PACIFIC  v.  WESTERN  PAC.  BY.  CO. 


ct; 


tiff  upon  the  facts  stated  In  tbe  complaint. 
Tbe  defendant  appeals. 

On  June  15,  1908,  the  plaintiff  became  the 
owner  of  1,000  shares  of  the  capital  stock  of 
the  defendant  corporation,  previously  belong- 
ing to  J.  Dal7.ell  Brown.  The  certificate  for 
these  shares  was  duly  Indorsed  by  Brown  and 
delivered  to  the  plaintiff.  The  consideration 
paid  for  the  stock  by  the  plaintiff  was  $25,- 
000.  Brown  was  Indebted  to  the  defendant 
In  a  sum  exceeding  $50,000.  On  July  28, 
1908,  the  defendant  began  an  action  against 
Brown  to  recover  said  debt,  and  caused  a 
writ  of  attachment  to  be  issued  therein, 
which  on  July  28,  1908,  was  levied  on  Brown's 
Interest  in  said  stock.  The  action  is  still 
pending.  At  the  time  the  attacbment  was 
levied,  the  transfer  of  tue  stock  from  Brown 
to  the  plaintiff  had  not  been  entered  on  the 
bobks  of  tbe  defendant  corporation,  as  re- 
qnlred  by  section  324,  Civ.  Code,  and  the  de- 
fendant bad  no  notice  or  knowledge  of  said 
transfer.  This  condition  continued  until 
March  11,  1909,  when  the  plaintiff  presented 
Its  certificate  of  stock  to  the  defendant,  and 
demanded  that  the  transfer  from  Brown  to 
plaintiff  be  duly  entered  upon  the  defend- 
ant's books.  Defendant  refused  to  comply 
with  the  demand,  basing  its  recusal  on  the 
dalm  that,  by  virtue  of  the  levy  of  said  at- 
tachment. It  bad  a  lien  upon  said  stock  prior 
and  paramount  to  the  right  and  title  of  plain- 
tiff th«-eta  This  action  was  thereupon 
begun  to  compel  tbe  defendant  to  eater  the 
transfer  on  Its  books  and  Issue  to  the  plain- 
tiff a  new  certificate  for  the  stock,  free  from 
the  lien  of  the  attachment  Tbe  Judgment  di- 
rected that  this  be  done. 

Section  824,  Civ.  Code,  declares  that  shares 
of  Btock  In  a  corporation  are  personal  prop- 
erty, and  that  they  may  be  transferred  by 
Indorsement  and  delivery  of  the  certificate. 
It  further  provides  that  "such  transfer  is 
not  valid,  except  as  to  tbe  parties  tbereto,  un- 
til the  same  is  so  entered  upon  tbe  books  of 
the  corporation  as  to  show  tbe  names  of  tbe 
parties  by  whom  and  to  whom  transferred, 
the  number  of  the  certificate,  the  number 
or  designation  of  the  shares,  and  the  date  of 
the  transfer." 

"Tbe  rights  or  sJiares  which  a  defendant 
may  have  in  the  stock  of  any  corporation" 
may  be  attached  by  leaving  with  tbe  proper 
officer  of  tbe  corporation  a  copy  of  the  writ 
and  a  notice  that  the  stock  or  interest  of 
the  defendant  Is  attached  in  pursuance  of  tbe 
■writ.  Code  Olv.  Proc.  {{  541,  542,  subd.  4. 
Wben  such  stock  Is  sold  on  execution,  tbe 
sheriff  must  give  the  purchaser  a  certificate 
of  the  sale.  "Such  certificate  conveys  to  tbe 
purchaser  all  the  right  which  the  debtor  had 
in  such  property  on  tbe  day  the  execution  or 
attachment  was  levied."  Code  Civ.  Proc.  S 
699. 

Tbe  general  rule  is  that  a  creditor  who  at- 
taches property  for  his  debt  obtains  a  lien 
only  upon  tbe  title  or  interest  which  tbe 
debtor  taaa  In  tbe  property  at  the  time  of 


tbe  levy,  and  that,  if  at  that  time  all  title 
and  interest  therein  has  passed  from  tbe 
debtor  to  a  third  person,  the  attaching  cred- 
itor gets  nothing  by  tbe  levy.  Tuohy  v. 
Wlngfield,  62  Cal.  319;  Howell  v.  Foster, 
65  Cal.  173.  3  Pac.  647;  Ward  v.  Water- 
man, 85  Oal.  508,  24  Pac.  930.  Where  a 
statute  declares  a  previous  transfer  of  title 
void  as  to  creditors  of  the  transferror,  there 
Is  an  exception  to  this  rule.  The  exception 
is,  of  course,  founded  upon  the  theory  that 
as  the  law  makes  the  transfer  void  as  to  the 
creditor,  there  Is,  as  to  him,  no  transfer  at 
all,  and  the  title  to  the  property,  for  his  bene- 
fit, remains  in  the  debtor,  notwithstanding  a 
previous  legal  transfer  good  as  against  all 
other  parties.  Examples  of  this  are  found 
in  tbe  case  of  transfers  tainted  with  actual 
fraud  and  transfers  of  personal  property  In 
good  faith  not  followed  by  immediate  deliv- 
ery and  actual  and  continued  change  of  pos- 
session. The  latter  are  conclusively  presum- 
ed to  be  fraudulent.  All  such  transfers  are 
expressly  declared  to  be  void  as  to  the  cred- 
itors of  the  person  making  the  transfer.  Olv. 
Code,  {§  3439,  8440.  Another  example  is  that 
of  a  chattel  mortgagee  not  executed  and  re- 
corded in  the  prescribed  mode,  which  the 
statute  declares  to  be  absolutely  void  as 
against  other  creditors  of  the  mortgagor, 
regardless  of  tbe  good  faith  of  the  transao 
tion.  Civ.  Code,  {  2957.  The  contention  of 
tbe  defendant  is  that  the  provisions  in  sec- 
tion 824,  declaring  that  a  transfer  of  cor- 
porate stock  Is  not  valid,  except  aa  to  the 
parties,  until  it  is  duly  entered  on  the  corpor- 
ation books.  Is  Intended  for  the  benefit  of  the 
creditors  of  stockholders,  and,  therefore,  that 
its  effect  is  to  make  an  unregistered  transfer 
absolutely  void,  and  subject  to  any  attach- 
ment or  execution  against  the  previous  owner. 
If  this  doctrine  is  correct,  the  logical  result 
would  be  that  knowledge  of  the  attaching 
creditor  or  execution  purchaser,  at  the  time 
of  the  levy  or  execution  sale,  that  there  had 
been  a  prior  unregistered  transfer  for  value, 
would  be  an  immaterial  circumstance  which 
would  neither  protect  the  holder  of  the  stock, 
nor  vitiate  or  affect  the  lien  of  the  attach- 
ment, or  the  title  conveyed  by  tbe  execution 
sale.  If  tbe  attempted  transfer  .by  Indorse- 
ment and  delivery  of  the  certificate,  without 
entry  thereof  on  the  books  of  tbe  company, 
is  wholly  void  as  to  tbe  attaching  creditor, 
the  levy  would  create  a  lien  superior  to  the 
title  of  the  Indorsee.  It  would  operate  as  if 
there  had  been  no  previous  transfer  of  the 
certificate  by  the  record  holder,  and  a  reg- 
istration after  the  levy,  or  a  subsequent  no- 
tice, would  be  of  no  avail  to  the  Indorsee. 
This  rule  prevails  in  the  case  of  a  levy  on 
goods,  after  a  sale  which  Is  void  as  against 
creditors,  under  section  3440,  <3v.  Code.  No- 
tice to  the  creditor,  or  to  an  Intending  pur- 
chaser. In  such  a  case,  that  the  third  person 
holds  the  title,  whether  given  before  or  after 
the  levy,  does  not  affect  the  attachment,  nor 
invalidate  the  title  of  the  execution  purcbas- 
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«r.  The  defendant  does  not  contend  that  this 
strict  rule  applies  to  corporate  stock,  but  Is 
vrllling  to  concede  that  a  holder  thereof  for 
value,  by  a  previous  unregistered  transfer  In 
good  faith,  would  prevail  against  an  attach- 
ing creditor  or  execution  purchaser  with  no- 
tice of  the  transfer.  The  decisions  In  this 
state  on  this  point  uniformly  hold  that  the 
law  is  In  accordance  with  this  concession. 
Weston  V.  Bear  River,  etc.,  Co.,  6  Gal.  425; 
People  ex  rel.  Mead  v.  Elmore,  35  Gal.  653; 
Farmers'  National  Gold  Bank  v.  Wilson,  58 
Gal.  600;  Blakeman  v.  Puget  S.  I.  Co.,  72 
Cal.  321,  18  Pac.  872;  Spreckels  v.  Nevada 
Bank,  113  Cal.  272,  45  Pac.  329,  33  I*  R.  A. 
459,  64  Am.  St.  Rep.  34& 

The  defendant  relies  mainly  on  a  prior  de- 
cision In  Weston  v.  Bear  River,  etc.,  Co.,  re- 
ported at  5  Cal.  186,  63  Am.  Dec.  117,  and  on 
the  decisions  In  Strout  v.  Natoma  W.  Co.,  9 
Oal.  78,  and  Naglee  v.  Pacific  Wharf  Co.,  20 
Cal.  529. 

The  Weston  Case  was  an  action  by  Wes- 
ton to  compel  the  defendant  corporation  to 
transfer  certain  shares  of  its  stock  to  him  on 
its  books.  On  the  first  trial  of  the  case  the 
lower  court  held  the  unregistered  transfers 
good,  and  gave  judgment  against  the  plain- 
tiff. On  appeal  the  Supreme  Court  reversed 
this  Judgment.  5  Cal.  186,  63  Am.  Dec.  117. 
Afterwards  the  case  was  again  tried,  and 
judgment  in  the  lower  court  was  given  for 
the  plaintiff.  Upon  a  second  appeal  this 
judgment  was  reversed.  6  Cal.  425.  In  the 
report  of  the  first  case  the  facts  are  not  stat- 
ed, and  the  plaintiff  Is  described  merely  as 
an  attaching  creditor.  It  is  not  stated 
whether  be  was  or  was  not  a  purchaser  on 
execution  sale,  or  whether  he  bad  or  had 
not  notice  of  the  prior  assignment  of  the 
certificates.  It  wsb  apparently  regarded  as 
immaterial,  and,  as  above  stated,  the  logic 
of  the  decision  would  make  it  sd.  But  there 
Is  no  discussion  or  mention  of  the  point.  The 
conrt  considered  the  effect  of  sections  12 
and  144  of  the  act  of  April  22,  1850,  upon 
stock  transfers.  St.  1850,  p.  347.  Section  12 
is  identical  with  section  324,  Civ.  Code.  Sec- 
tion 144  declared  that  until  there  was  a 
proper  entry  thereof  on  the  corporation 
books,  "no  transfer  of  stock  shall  be  valid 
for  any  purpose  whatever,  except  tc  render 
the  person  to  whom  it  shall  be  transferred 
liable  for  the  debts  of  the  company."  Hold- 
ing these  provisions  Imperative  and  prohib- 
itory, and  not  intended  as  a  protection  to 
the  company  alone,  the  court  states  the  rea- 
son for  giving  the  statute  effect  as  a  declara- 
tion that  an  unregistered  transfer  is  void  «s 
to  the  creditors  of  the  transferror,  as  fol- 
lows: "The  Legislature  Intended  to  protect 
the  public  from  the  frauds  which  might  be 
perpetrated  by  a  sale  or  hypothecation  of  the 
certificates  passing  the  legal  or  equitable  ti- 
tle, while  the  books  of  the  company  Induced 
'iredlt  to  the  vendor,  &v  holding  him  out  to 
the  icorld  as  the  owner  of  iueh  itook."  (The 
Italics  are  ours.) 


In  Strout  7.  Natoma  Co.,  supra,  the  ques- 
tion was  not  involved,  but  the  court  quotes 
the  above  extract  from  the  first  Weston  de- 
cision, saying:  "The  principle  clearly  estab- 
lished by  this  decision  Is,  that  the  books  of 
the  corporation  must  constitute  the  test  of 
the  rights  of  third  parties.  They  can  look 
only  to  the  books  as  their  criterion."  The 
citation  in  the  opinion  to  "6  Cal.  425,"  as 
the  place  where  the  first  Weston  Case  is 
reported  seems  to  be  a  clerical  error.  The 
court  does  not  mention  the  second  decision, 
and  was  apparently  unaware  of  the  fact  that 
it  bad  declared  a  contrary  doctrine.  In 
Naglee  v.  Pacific  Wharf  Co.,  supra,  the  stock 
was  attached  after  the  transfer  from  Steb- 
blns  to  Naglee.  Before  the  execution  sale 
In  the  attachment  suit  against  Stebblns,  Nag- 
lee applied  to  the  company  to  have  his  trans- 
fer entered  on  Us  books.  The  company  re- 
fused to  do  so,  assigning  the  attachment  as 
the  cause.  Shortly  afterwards  the  stock  was 
sold  for  its  market  value,  on  the  execution, 
to  a  purchaser  without  notice  of  the  trans- 
fer. Naglee  sued  to  compel  a  transfer  to 
him.  The  Judgment  denying  this  relief  was 
afiBrmed  pn  the  authority  of  the  Weston  Cas- 
es. As  the  stock  had  been  sold  to  an  inno- 
cent purchaser,  it  is  plain  that  the  sound- 
ness of  the  decision  In  the  first  case,  to  the 
effect  that  a  mere  levy  created  a  lien  superi- 
or to  an  unregistered  transfer,  was  not  es- 
sential to  the  decision.  The  court  says,  how- 
ever, that  the  second  decision  in  the  Weston 
Case  was  not  Intended  to  overrule  or  qualify 
the  first  From  this  it  will  be  seen  that  the 
doctrine  of  the  first  Weston  decision  was  not 
Involved  In  either  the  Strout  Case  or  the 
Naglee  Case,  and  hence  the  expressions  in 
the  opinions  In  these  two  cases  to  the  effect 
that  that  doctrine  is  settled  In  this  state, 
are  not  entitled  to  great  weight,  espedally 
in  the  face  of  prior  and  subsequent  decisions 
declaring  the  contrary  rule  to  be  settled. 

Upon  the  second  appeal  in  the  Weston 
Case  (6  Cal.  425)  It  was  shown  that  before 
the  action  was  begun,  Weston,  the  attach- 
ing creditor,  had  purchased  the  stock  at  the 
sheriff's  sale  in  his  attachment  suit  against 
Iiovell,  and  that  before  purchasing  it  he  had 
notice  of  the  prior  unregistered  transfers 
and  pledges  thereof.  Upon  this  the  court 
says:  "A  party  who  purchases  at  sheriff's 
sale,  stocks  of  an  Incorporation,  knowing  that 
the  certificates  of  such  stock  have  been  pre- 
viously hypothecated,  is  chargeable  Flth  no- 
tice of  such  fact,  and  takes  subject  to  the 
claim  of  the  pledgee.  Neither  the  Incorpora- 
tion law  of  1850,  or  of  1853  (St  1853,  c  65). 
was  Intended  to  cover  a  case  of  this  kind, 
but  applied  only  to  transfers  and  purchases 
in  good  faith  without  notice.  In  the  case 
of  Weston  V.  Bear  River  Water  &  Mining 
Company,  5  Cal.  186,  63  Am.  Dec.  117,  this 
point  was  not  presented  to  the  consideration 
of  the  court,  and  the  case  went  off  on  a  con- 
struction of  the  statute  only."  The  question 
whether  the  lien  of  the  levy  was,  of  ItseH, 
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saperior  to  the  right  of  a  holder  of  the  cer- 
tiflcate,  whose  transfer  was  not  entered  on 
the  books,  was  necessary  to  this  decision, 
fOr  If  snch  Hen  was  superior  It  would  haye 
Innred  to  the  benefit  of  a  purchaser  even  If 
he  had  notice,  If  the  case  Is  to  be  treated  as 
a  fraudulent  transfer.  The  ruling  that  It 
was  so  far  Inferior  that  a  subsequent  notice 
before  execution  sale  would  destroy  the  lien, 
is  directly  contrary  to  the  principle  upon 
which  the  first  Weston  decision  was  based, 
and  practically  overrules  It 

The  other  decisions  heretofore  cited  con- 
tain repeated  declarations  In  approval  of  the 
doctrine  of  the  second  Weston  Case.    In  Peo- 
ple V.  Elmore,  supra,  after  referring  to  the 
Weston  and  Maglee  decisions,  the  court  says 
that  It  was  held  ta  those  cases  that  unreg- 
istered transfers  of  stock  "are  nevertheless 
valid  as  against  all  the  world,  except  subse- 
quent purchasers  In  good  faith,  without  no- 
tice."  This  was  said  to  be  binding  under  the 
rule  of  stare  decisis,  if  for  no  other  reason. 
Parrott  v.  Byers,  40  Cal.  614,  at  page  625, 
quotes  this  passage  from  the  Elmore  Case, 
designating  It  as  the  principle  established  In 
this  state.     This  was  reiterated  In  Winter 
v.  Belmont-  CO.,  53  Cal.  431,  Farmers',  etc.. 
Bank  v..  Wilson,  supra,  Blakeman  v.  Puget 
S.  I.  Oo.,  supra,  Spreckels  v.  Nevada  Bank, 
supra,  and  In  West  Coast,  etc.,  Co.  v.  Wulft, 
133  Cal.  316,  65  Pac.  622,  85  Am.  St.  Rep. 
171.    In  view  of  these  repeated  affirmations 
of  the  doctrine,  we  again  declare,  what  has 
been  said  so  often,  that  the  principle  of  stare 
decisis  applies,  and  that  It  Is  now  too  late 
to  change  the  rule,  even  if  we  were  not  satis- 
fled  with  it.    For  many  years  it  has  l>een 
generally  understood  that  In  this  state  shares 
of    stock    in    a   domestic    corporation,    thus 
transferred  or  pledged,  were  safe  as  against 
a  mere  levy  of  an  attachment  or  execution 
against  the  person  In  whose  name  they  stand 
on  the  corporation  books,  and  the  commercial 
business  of  the  people  has  been  carried  on 
upon  that  basis.    A  rule  thus  settled  and  re- 
lied on  should  not  be  disturbed. 

Counsel  for  defendant  contend  that  the 
precise  question  here  presented  was  not 
involved  In  any  of  the  cases,  except  the  first 
Weston  Case,  and  that  the  declarations  in 
the  subsequent  decisions,  contrary  to  that 
case,  should  be  disregarded  as  obiter  dicta. 
Sren  if  this  were  so,  since  the  dicta  have 
been  accepted  and  acted  upon  for  so  many 
years  as  the  established  law,  they  should 
be  adhered  to.  If  possible;  But,  as  we  have 
stiown,  this  rule  canuot  be  sustained  with- 
out overthrowing  the  principle  upon  which 
tihe  first  Weston  Case  rests,  and  every  deci- 
sion holding  that  a  purchaser  for  value  at  an 
execution  sale,  with  notice  of  a  prior  unre- 
corded transfer,  obtains  no  title  against  the 
Indorsee  and  holder  of  the  certificate,  in  ef- 
fect, overrules  that  case.  In  Fanners',  etc.. 
Bank  v.  Wilson,  the  effect  of  a  mere  levy 
-was  Involved,  and  the  court  very  properly 
stated  the  rule,  so  that  the  parties  would  un- 


derstand that  a  future  execution  purchaser 
with  notice  would  take  only  the  pledgee's 
right  of  redemption.  That  case  is  direct  au- 
thority for  the  proposition. 

It  may  be  remarked  further  that  the  rea- 
son given,  as  above  stated,  in  the  first  Wes- 
ton Case,  for  the  rule  these  adopted  had  no 
foundation  in  the  law  then  in  force,  and  has 
none  under  the  present  law.  It  was  fotmd- 
ed  on  the  notion  that  "the  stock  and  trans- 
fer book"  of  a  corporation  Is  made  a  public 
record,  accessible  to  all  persons.  Intended  to 
give  notice  to  everybody  of  the  status  and 
ownership  of  the  title  to  the  stock,  and  that 
it  is  therefore  available  to  the  creditors  of 
the  stockholders  and  to  persons  dealing  with 
them  with  respect  to  the  stock.  Tills  is  the 
law  of  some  of  the  states  where  the  rule 
contended  for  by  the  defendant  prevails,  but 
It  is  not  the  law  of  this  state.  Civ.  Code,  f 
878.  It  was  not  the  law  with  respect  to 
mining  corporations  at  the  time  the  Weston 
Cases  were  decided.  St  1850,  p.  368,  §  144; 
St.  1853,  p.  00,  f  18.  The  creditors  of  the  In- 
dividual stockholders  have  no  such  right  of 
access,  and  the  books  could  not  constitute 
notice  to  them.  Nor  could  these  books  hold 
any  person  out  to  the  world  as  the  owner  of 
any  stock,  since  the  world  could  not  have 
access  thereto.  Stockholders  and  creditors 
of  the  corporation  are  the  only  persons  who 
have  the  right  to  inspect  the  books.  Civ. 
Code,  I  378. 

The  authorities  of  other  states  having  sim- 
ilar statutes  diflFer  somewhat  In  their  inter- 
pretation thereof.  The  following  cases  hold 
that  the  levy  of  an  attachment  or  execu- 
tion Is  not  of  itself,  paramount  to  the  right 
of  a  holder  of  the  certificate  under  a  prior 
unregistered  transfer  from  the  attachment 
or  execution  debtor:  Commercial  Bank  v. 
Kortright,  22  Wend.  (N.  T.)  348,  34  Am.  Dec. 
317;  Lund  v.  Wheaton,  50  Minn.  36,  52  N. 
W.  268,  36  Am.  St  Rep.  623;  Thurber  v. 
Crump,  86  Ky.  408,  418,  6  S.  W.  145 ;  Maple- 
ton  Bank  v.  Standrod,  8  Idaho^  740,  71  Pac. 
119,  67  L.  R.  A.  656;  Port  Townsend  N. 
B.  V.  Port  Townsend,  etc.,  Co.,  6  Wash.  597, 
34  Pac.  155;  Van  CIse  v.  Merchants'  N.  B., 
4  Dak.  486,  83  N.  W.  897 ;  Newberry  v.  De- 
troit etc.,  Co.  17  Mich.  157  (per  Cooley,  J.) ; 
Batesvllle  T.  Co.  v.  Meyer-Schmidt,  etc,  Co., 
68  Ark.  115,  66  S.  W.  784;  Masury  v.  Far- 
mers' N.  B.,  93  Fed.  608,  35  0.  C.  A.  476 
(construing  statute  of  Arkansas).  The  con- 
trary construction  Is  adopted  in  Lyndonville 
N.  B.  V.  Folsom,  7  N.  M.  611,  38  Pac.  253; 
Sabin  V.  Bank,  21  Vt  353,  and  Application 
of  Murphy,  51  Wis.  619,  8  N.  W.  419;  also 
In  Iowa,  where  the  statute  is  the  same  as 
our  section  234,  but  the  stock  book  is  open  to 
the  public  (Ft  Madison  Co.  v.  Bank,  71 
Iowa,  270,  32  N.  W.  336,  60  Am.  Rep.  789; 
Ottumwa  S.  Co.  v.  Stodghlll,  103  Iowa,  437, 
72  N.  W.  669),  and  in  Colorado,  where  the 
statute  declares  that  the  transfer  "shall  not 
be  valid  for  any  purpose  whatever,"  until  it 
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la  entered  on  the  books  (First  Nat.  Bank  t. 
Hastings,  7  Colo.  App.  129,  42  Pac.  6&1). 

In  several  of  the  states,  under  statutes 
which  do  not  declare  such  transfers  Invalid 
betwem  the  parties,  but  merely  declare  that 
it  Is  transferable  only  on  the  books  of  the 
corporation.  It  Is  held  that  the  mode  most 
be  followed  la  order  to  pass  the  title,  and 
that  a  levy  will  prevail  over  a  transfer  not 
properly  made.  In  other  states  the  opposite 
rule  Is  followed.  We  do  not  consider  It  nec- 
essary to  discuss  these  cases.  The  condi- 
tion of  the  law  Is  well  stated  In  2  Cook  on 
Corporations,  at  the  end  of  section  480,  as 
follows:  "It  may  be  added,  in  regard  to  this 
whole  subject,  that  the  decisions  and  stat- 
utes of  the  various  states  show  clearly  that 
public  policy  and  the  legitimate  demands  of 
trade  have  gradually  caused  the  courts  and 
Legislatures  of  the  various  states  to  establish 
a  rule  that  a  sale  or  pledge  of  certificates  of 
stock  has  precedence  over  a  subsequent  at- 
tachment levied  on  that  stock  for  the  debt 
of  the  vendor  or  pledgor,  and  that  the  fail- 
ure of  the  pledgee  or  purchaser  to  obtain  a 
registry  on  the  corporation  books  Is  not 
fatal  to  his  Interest  In  the  stock."  See  note 
1  to  section  488  of  Cook  for  list  of  states 
which  have  changed  their  statutes  to  con- 
form to  this  rule,  where  the  courts  had  pre- 
viously adopted  the  opposite  doctrine. 

The  certificate  here  In  question  recited  that 
it  was  transferable  only  on  the  books  of  the 
company  and  on  surrender  of  the  certificate. 
This  did  not  affect  the  transfer.  The  right 
to  sell,  transfer,  or  pledge  corporation  stock 
la  given  by  statute  and  It  cannot  be  curtail- 
ed by  a  recital  in  the  certificate.  The  re- 
cital served  to  give  notice  of  the  rights  of 
the  corporation  under  the  statute,  with  re- 
spect to  transfers,  but  it  did  not  change  the 
relative  rights  of  the  stockholder  and  third 
persons,  with  respect  to  each  other,  nor  make 
the  unregistered  transfer  subject  to  the  at- 
tachment Hen. 

The  Judgment  is  affirmed. 

We  concur:    ANGELLOTTI,  J. ;  SLOSS,  J. 


(UT  Cal.  60S) 

FOX  v.  CAMPBELL.    (L.  A.  2.436.) 
(Supreme  Court  of  California.    April  13,  1910.) 

1.  BouNDABiBS  (j  37*)— BviDKNCE— Width  of 
Stbekt. 

Evidence,  in  an  action  to  determine  bound- 
ary between  two  lots,  depending  on  the  widtb  of 
a  street  held  to  siiow  it  to  be  of  the  width  shown 
by  the  plat,  by  reference  to  which  the  lots  were 
conveyed. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  §  37. •] 

2.  Costs  (J  260*)— Fbivolous  .\ppeal. 

Damages  will  l>e  awarded  for  the  taking  of 
a  frivolous  appeal. 

[Ed.  Note. — For  other  cases,  see  Coats,  Cent 
Dig.  §  983 ;   Dec.  Dig.  §  200. »] 


Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Chas.  Monroe, 
Judge. 

Action  by  Edwin  B.  Fox  against  B.  M. 
Campbell.  Judgment  for  defendant  Plain- 
tltr  appeals.    Affirmed. 

Lucius  M.  Fall  and  Webster  Davis,  for 
appellant    B.  H.  Appel,  for  respondent 

HBNSHAW,  J.  Tills  action  was  brought 
to  determine  conflicting  claims  to  a  strip  of 
land  10  feet  wide  and  165  feet  long,  alleged 
by  plalntlfT  to  be  a  portion  of  his  lot  10, 
and  by  defendant  to  be  a  portion  of  his  lot 
0,  in  block  V  of  the  Mott  tract  city  of  Los 
Angeles. 

Plaintiff  and  defendant  both  derive  title 
from  a  common  source,  and  their  deeds  con- 
vey to  them  their  respective  lots  according  to 
the  map  of  the  Mott  tract  found  in  Book  14, 
p.  7,  of  the  Miscellaneous  Records  of  the 
county.  This  map  was  introduced  in  evi- 
dence, from  which  it  appears  that  lot  9  la 
situated  at  the  southwesterly  comer  of  block 
V,  and  is  bounded  upon  the  west  by  Grass- 
hopper street  now  Figueroa  street  and  on 
the  south  by  First  street;  that  the  lot  ha« 
a  depth  of  165  feet  on  First  street  and  a 
frontage  of  60  feet  on  Grasshopper  street 
Adjacent  to  this  lot  9  and  to  the  north 
thereof  is  lot  10,  with  the  same  depth  and 
the  same  frontage  upon  Grasshopper  street 
Admittedly  plaintiff  owns  lot  10.  Admitted- 
ly defendant  owns  lot  9.  The  south  line  of 
First  street  and  the  intersecting  corner  of 
this  south  line  of  First  street  with  Figueroa 
street  are  established  upon  the  ground,  and 
undisputed.  Measuring  from  this  corner 
northerly  along  the  easterly  line  of  Figueroa 
street  plaintiff  contends  that  the  southerly 
boundary  line  of  Ms  lot  is  120  feet  from 
that  point  while  defendant  contends  that 
this  boundary  line  between  lots  9  and  10  Is 
128  feet  from  the  southern  comer  of  First 
and  Grasshopper  streets.  Herein  lies  the 
sole  contention  between  the  parties.  The 
map  of  the  Mott  tract  as  has  been  said,  is 
the  recorded  plat  to  which  the  deeds  of  both 
of  these  parties  make  reference.  That  map 
shows  First  street  to  be  68  feet  wide  running 
from  Grasshopper  street  easterly  to  Hope 
street  Moreover,  by  the  deeds  of  the  prede- 
cessors in  Interest  of  both  these  parties.  First 
street  is  described  as  being  68  feet  wide,  and 
the  witness  Ward,  a  clerk  in  the  city  en- 
gineer's office,  testifies  that  the  city  found 
that  First  street  as  far  as  Hope  was  60  feet 
wide  and  "from  Hope  street  to  Flguwoa  it 
was  68  feet  wide  according  to  the  map  re- 
corded In  Book  14,  at  page  7,  of  MlsceUaue- 
ous  Records,  and  west  of  Figueroa  it  was  68 
feet  wide."  Here  is  abundant  evidence  that 
First  street  is  68  feet  wide.  Moreover,  It  is 
evidence  of  the  strongest  character  against 
appellant's  contention,  since  it  is  evidence  of 
the  very  map  by  reference  to  which  his  d<2ed 
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to  lot  9  to  described.  The  southerly  corner 
of  First  and  Flgueroa  streets  being  establisb- 
ed  on  the  ground,  and  It  being  further  es- 
labllshed  that  First  street  Is  68  feet  wide, 
it  follows  of  necessity  that  the  southerly  line 
of  plaintiff's  lot  10  begins  128  feet  from  the 
southerly  line  of  First  street.  So  the  court 
found  and  decreed,  upon  evidence  so  com- 
plete and  so  satisfactory  that  the  shufflings 
and  evasions  found  In  plaintiff's  testimony 
cannot  be  said  to  raise  even  a  conflict 
against  It. 

The  Judgment  and  order  appealed  from 
are  therefore  affirmed,  with  damages  award- 
ed to  respondent  against  appellant  in  the 
sum  of  $100  for  the  taking  of  a  frivolous 
appeal. 

We  concur:    MDLVIN,  J.;  LOBIOAN,  J. 


(157  Cal.  696) 

In  re   COLLEGE   HILL  LAND  ASS'N   OF 

CITI  OF  SAN  DIBGO.     (L.  A.  2,891.) 
(Supreme  Court  of  CaUfornia.    April  9,  1910.) 

1.  APPEAt  AMD    E}BB0B   ({   356*)— TlM»— SOOPE 

or  Rbvww. 

Where  an  appeal  is  not  perfected  nntil 
more  than  60  days  after  entry  of  judgment. 
Code  Civ.  Proc.  §  930,  prohibits  a  review  of  the 
evidence,  or  a  consideration  of  the  findings  of 
fact  objected  to. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  356.*] 

2.  corpokations  (8  610*)  —  dlssolutioh  — 
Statutes— Amwdment. 

Under  Const  art.  12,  J  1,  providing  that  all 
laws  concerning  corporations  may  be  altered 
from  time  to  time  or  repealed,  stockholders  of  a 
corporation  who  became  such  prior  to  the  amend- 
ment in  WOfT  of  Code  Civ.  Proc  g  1228  (St. 
1907,  c.  254),  providing  for  a  dissolution  on  a 
two-thirds  vote  of  all  stockholders,  so  as  only  to 
reqoire  a  two-thirds  vote  of  the  subscribed  capi- 
tal stock,  were  not  entitled  to  a  disBolution 
vote  in  accordance  with  the  law  as  it  existed 
before  amendment. 

[E^.  Note.— F^r  other  cases,  see  Corporations, 
Dec.  Dig.  {  610.*] 
8.  CONSTITUTIONAI,  LAW  (|  126*)— Chaeteb— 

Repeal  —  Reserve  Powes- Stookholdebs' 

OONTBA.CT 

The  reserved  power  of  the  state  to  alter  or 
repeal  the  charter  of  a  corporation  is  a  part  of 
the  contract  of  every  stockholder  of  a  corpora- 
tion. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {8  325,  366^369 ;  Dec.  Dig. 
S  126.»1 

4.  COKPOBAHOKB  d  610*)—Di88Oi,UTiOK— Ap- 
plication. 

Where  the  stock  of  objectors  to  the  dis- 
aolution  of  a  corporation  had  been  long  since 
Bold  for  delinquent  and  unpaid  assessments,  an 
affidavit  for  a  continuance  of  the  dissolution 
proceedings  to  afford  time  to  take  objectors'  dep- 
ositions, to  prove  that  they  were  the  parties  to 
whom  stock  certificates  alleged  in  their  objec- 
tions were  Issued,  charging  that  they  had  paid 
all  Hssessmenta  on  the  stock  on  which  Uiey  ever 
had  or  received  any  notice  or  knowledge,  and 
that  their  post  office  address  had  been  at  all 
times  known  to  the  secretary,  but  without  any 
allegation  that  they  had  paid  all  the  assess- 
menta    levied,   or  that   the    assessments    under 


which  the  stock  was  sold  were  illegal  and  void, 
iras  insufficient,  and  the  denial  of  the  continu- 
ance was  not  an  abuse  of  discretion. 
.[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  8  610.*] 

Department  2.  Appeal  from  Superior  Court, 
San  Diego  County;  N.  H.  Oonklln,  Judge. 

In  the  matter  of  the  dissolution  of  the  Col- 
lege Hill  Land  Association  of  the  City  of  Sau 
Diego.  From  a  Judgment  of  dissolution, 
Catherine  B.  Chase  and  another  appeal.  Af- 
firmed. 

3.  H.  McCullocb  and  O.  N.  Andrews,  for 
appellants.  Sam  Ferry  Smith,  for  respon- 
dent 

HENSHAW,  J.  The  College  HUl  Land  As- 
sociation of  the  City  of  San  Diego  was  a  pri- 
vate corporation,  organized  for  profit.  It  had 
a  capital  stock  of  $2,000,000,  divided  Into 
20,000  shares  of  the  par  value  of  $100  each. 
Eleven  thousand  and  seven  hundred  and  sev- 
enty of  these  shares  were  issued  and  out- 
standing. At  a  special  meeting  of  the  stock- 
holders called  for  that  purpose  on  February 
1,  1908,  at  which  there  were  present  and  rep- 
resented 10,667  shares  of  the  capital  stock,  It 
was  unanimously  decided  to  dissolve  the  cor- 
poration and  distribute  its  assets.  In  con- 
formity with  this  resolution  the  directors  of 
the  corporation,  on  the  24th  day  of  February, 
1008,  filed  a  petition  tn  due  form  in  the  su- 
perior court  of  the  county  of  San  Diego,  seek- 
ing a  decree  of  dissolution.  The  court  set 
the  hearing  for  Monday,  the  6th  day  of  April, 
and  due  notice  thereof  was  given,  as  required 
by  law.  On  the  7th  day  of  April,  Catherine 
B.  Chase  and  C.  W.  Chase,  appellants  herein, 
claiming  to  be  stockholders  of  the  corpora- 
tion and  owners  of  about  340  shares  of  the 
stock,  filed  objections  to  the  dissolution,  and 
alleged  grave  corporate  mismanagement  on 
the  part  of  the  directors  and  others  connect- 
ed with  the  corporation.  The  hearing  of  the 
petition  and  the  objections  thereto  were  set 
for  the  20th  day  of  April,  1908.  Upon  that 
day  the  objectors  asked  for  a  continuance  of 
30  days  in  which  to  take  their  own  deposi- 
tions in  New  Tork.  This  request  was  denied 
by  the  court.  The  matter  proceeded  to  a 
hearing,  and,  after  evidence  taken,  a  Judg- 
ment of  dissolution  was  rendered  on  that  date. 
The  court  found  that  the  objectors,  Catlierine 
B.  Chase  and  C.  W.  Chase,  were  not  stock- 
holders of  the  corporation,  and  also  found 
against  them  upon  aU  other  material  allega- 
tions. The  court  further  found  that  all  and 
singular  the  allegations  and  statements  In  the 
application  fk>r  dlBSolution  were  true.  The 
Judgmmt  was  rendered  upon  April  20,  1906, 
and  entered  AprU  22,  1906.  The  appeal  was 
taken  October  10^  1908.  more  than  60  days 
after  entry  of.  Judgment  It  does  not  per- 
mit  a  review  of  the  evidence.  Code  Civ. 
Proc.  I  989;  Ryland  v.  Heney,  130  Cal.  426, 
62  Pac.  616;    Sather  Banking  Co.  v.  Brigg» 
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Co.,  138  Oal.  724,  72  Pat  362;  Thomas  ▼. 
N.  W.  Mutual  Life  Ins.  Co.,  142  Gal.  79,  75 
Pac.  665.  The  same  reason  forbids  the  con- 
sideration of  other  findings  of  fact  objected 
to  by  appellants. 

The  objection  to  want  of  jurisdiction  ap- 
pearing upon  the  face  of  the  petition  is  bas- 
ed upon  appellants'  contention  that,  at  the 
time  "When  they  became  stockholders,  the  law 
required  a  two-thltds  vote  of  all  the  stock- 
holders (Code  Civ.  Proc.  S  1228),  although  in 
1907  the  law  was  amended  to  read  that  dis- 
solution might  be  bad  upon  a  vote  "of  the 
holders  of  two-thirds  of  the  subscribed  capi- 
tal stock."  St  1907,  c.  254.  The  contention 
of  appellants  Is  that  the  law  as  It  stood  at  the 
time  when  they  purchased  their  stock  con- 
ferred upon  them  a  legal  right  of  which  they 
could  not  be  deprived  by  any  subsequent  leg- 
islative enactment  There  is  no  force  in  this 
contention.  Admittedly  the  petition  for  dis- 
solution was  in  the  form  prescribed  by  sec- 
tion 1228  as  amended  In  1907.  Section  1,  art 
12,  of  our  Constitution  provides  that  "all  laws 
now  in  force  in  this  state  concerning  corpo- 
rations, and  all  laws  that  may  be  -hereafter 
passed  pursuant  to  this  section  may  be  al- 
tered from  time  to  time  or  repealed."  And, 
Indeed,  it  is  well  settled  that  this  reserve  pow- 
er to  alter  or  repeal  the  charter  of  a  corpora- 
tion becomes  a  part  of  the  contract  of  every 
stockholder  of  the  corporation  organized  there- 
under. Venner  Co.  v.  U.  S.  Steel  Corp.  (O. 
G)  116  Fed.  1012;  Market  St  Ry.  Co.  v. 
Hellman,  109  Cal.  571,  42  Pac.  225;  McGow- 
an  V.  McDonald,  111  CaL  57,  43  Pac.  418,  52 
Am.  St  Rep.  149;  Thompson  on  Corporations 
(2d  Ed.)  a  402,  408. 

The  court  did  not  abuse  its  discretion  In 
refusing  the  motion  for  continuance.  The 
application  for  a  continuance  was  made  upon 
the  ground  that  it  was  necessary  to  take  the 
d^wsitlons  of  the  objectors  to  prove  that 
they  were  the  parties  to  whom  certificates  of 
stock  set  forth  In  the  objections  filed  were 
Issued  by  the  company:  that  they  had  paid 
all  the  assessments  upon  the  stock  upon 
which  they  ever  had  or  received  any  notice, 
or  of  which  they  had  any  knowledge,  and 
that  their  post  office  address  and  their  where- 
abouts have  been  at  all  times  well  known  to 
the  secretary  and  other  officers  of  the  cor- 
poration. It  was  shown  at  the  hearing  that 
these  objectors  were  the  persons  to  whom  the 
certificates  of  stock  had  been  issued.  It  was 
also  shown  that  the  stock  had  long  since 
been  sold  for  delinquent  and  unpaid  assess- 
ments. The  afiidavlt  in  support  of  the  motion 
for  a  continuance  does  not  state  facts  which 
would  be  a  defense  upon  the  merits.  It  as- 
serts merely  that  the  objectors  paid  all  the 
assessments  of  which  they  had  any  knowl- 
edge, but  it  is  nowhere  asserted  that  they  had 
paid  all  the  assessments  levied,  or  that  the 
assessment  under  whleb  their  Bto<&  was 
siDMv^as  illegal  or  void.    It  was  further  matle 


to  apyear  that  the  sale  of  their  stock  had 
\)eea  made  many  years  ago,  with  ample  time 
accorded  to  these  a[^)ellant8  to  have  institut- 
ed a  proper  proceeding  to  set  aside  the  sale 
upon  the  ground  of  its  invalidity,  if  any  such 
invalidity  existed.  Their  failure  so  to  have 
done  exhibits  a  lac^  of  diligence  In  itself, 
justifying  the  court  in  refusing  the  continu- 
ance. 

The  judgment  ai^)ealed  from  is  therefore 
affirmed. 

We  concur:    LOBIGAN,  J.;    MBLVIN,  J. 

(16T  Cal.  SM) 
CABY  et  al.  v.  LOS  ANOBLB8  RY.  CO. 
(L.  A.  2,417.) 
(Supreme  Court  of  California.    April  IS,  1910.) 

1.  Oabbixbs   ()  303*)-^llf  JTTBT  TO   Passemobb 
— Stabtino  Cab— SioHAi,  bt  Anotheb  Pas- 

SENQEB. 

There  wai  no  negligence  of  a  street  cat 
company  in  the  starting  of  a  car,  throwing  a 
passenger  who  was  alighting,  the  starting  signal, 
two  bells,  having  been  given,  without  authority, 
by  another  passenger,  neither  the  motorman 
nor  conductor  having  any  reason  to  believe  it 
would  he  BO  giveU,  the  motorman  believing  it 
was  given  by  the  conductor,  the  conductor  in- 
stantly on  hearing  the  signal  calling  to  the 
motorman  not  to  start,  and  the  motorman  then 
endeavoring  to  prevent  tlie  starting;  the  com- 
pany, through  its  motorman  and  conductor,  not 
being  required  to  anticipate  and  take  precaa- 
tions  against  such  an  unauthorized  signal. 

lEH.    Note.— For   other    cases,    see    Carriers, 
Dec  Dig.  S  303.*] 

2.  Carbiers  ({  315*)— Irjubt  to  Passehoeb 
— Negligence— Pleading  and  Pboof. 

The  only  allegation  of  negligence  in  an 
action  for  injury  to  a  passenger  on  a  street 
car  being;  that,  while  be  was  alighting,  the  car 
was  negligently  started  with  a  jerk,  the  fact 
that  the  car  was  crowded,  and  passengers  were 
standing  in  the  aisle,  cannot  be  considered  as 
a  matter  of  negligence,  bat  only  aa  a  i>art  of 
the  conditions  existing  at  the  time. 

[EM.  Note.— For  other  cases,  see  Ganiera,  Dec 
Dig.  {  315.  •] 

8.  NEQLroENCK  (J  111*)— Pleading. 

While  negligence  may  be  charged  in  general 
terms,  the  particular  act  relied  on  aa  negligence 
must  be  specified. 

[Eld.  Note. — For  other  cases,  see   Negligence, 
Cent.  Dig.  $|  182-184;  Dec.  Dig.  {  111.*] 

4.  Cabbiebb  (§  305*)— Injury  to  Pabsknqeb 
—Actionable  Negligence. 

While  vioIaUon  of  Civ.  Code,  H  2102.  2184, 
2185,  providing  that  a  carrier  of  passen^ra 
must  not  overcrowd  or  overload  his  vehicle, 
must  provide  a  sufficient  number  of  vehicles  to 
accommodate  all  passengers  who  can  be  reason- 
ably expected  to  require  carriage  at  the  time, 
and  must  provid'e  every  passenger  with  a  seat, 
will  establish  neglifjence,  it  will  not  authorire 
recovery  for  injury  to  a  passenger,  while  alight- 
ing, from  being  thrown  by  the  starting  of  the 
car,  on  the  unauthorized  signal  of  another  pas- 
senger; it  not  being  shown  to  have  any  direct 
and  causal  connection  with  the  injury. 

[EJd.    Note.— For   other   cases,    see   Carriers, 
Dec.  Dig.  S  305.*] 

5.  Carriebs  a  321*)— Duty  or  Conductos— 
Instructions. 

The  collection  of  fares  being  part  of  the 
duty  of  the  conductor  of  a  street  car,  though 
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it  is  equally  his  dnty  to  look  after  the  safety 
of  bis  passengeiB,  it  is  not  error  to  instruct 
that  he  was  in  the  performance  of  his  duty 
while  collecting  fares ;  it  appearing  that  he  was 
collecting  fares  when  the  car  stopped,  that  he- 
fore  giving  his  starting  signal  he  would  have 
gone  to  the  platform  to  see  whether  all  passen- 
gers 80  desiring  had  alighted,  and  that  before 
he  had  done  so  a  starting  signal  was  given  by 
a  passenger,  resulting  in  injary  to  another  pas- 
senger, who  was  alighting. 

[Bid.  Note. — For  other  cases,  see  Carriers, 
Dec.  Dig.  {  321.»] 

6.  Tbiai.   (I    141*)— DiREonNO    Akswebb   bt 

JCBT. 

It  is  not  an  invasion  of  the  province  of 
the  jury  to  direct  answers  to  questions  not  in 
dispute  and  established  without  contradiction. 

lEd.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  i  Sa6;    Dec,  Dig.  |  141.*] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Chas.  Monroe, 
Judge. 

Action  by  Sarah  P.  Gary  and  another 
against  the  Los  Angeles  Railway  Company. 
Judgment  for  defendant.  PlalntifCs  appeal. 
Affirmed. 

Hannon  &  McCormicli,  for  appellants. 
Qlbson,  Trask,  Dunn  &  Crutcher,  for  re- 
spondent. 


HENSHAW,  X    This  action  was  Instituted 
by  plaintiffs  to  recover  damages  alleged  to 
have  been  sustained  by  plaintiff  Sarah  P. 
Gary  while  debarldng  from  one  of  defend- 
ant's cars.    The  negligence,  and  the  only  neg- 
ligence charged  against  defendant  Is  found 
In  the  following  allegation:     "And  as  said 
Sarah  P.  Gary  was  In  the  act  of  leaving 
said  electric  car,  while  the  same  remained 
stopped,  and  while  In  the  act  of  stepping  off 
of  said  car,  the  said  defendant,  through  its 
agents  and  servants,  negligently  and  care- 
lessly and  wantonly  caused  the  said  car  to 
start  forward  with  a  sudden  Jerk,  and  with 
great  force,  thereby  throwing  said  Sarah  P. 
Cary  violently  from  said  electric  car  and  on- 
to the  ground,   whereby   the  said  plaintiff 
sustained  serious  bodily  Injuries."    The  an- 
swer denied  negligence.    The  case  was  tried 
upon  the  Issue  of  defendant's  negligence,  and 
OB  that  Issue  the  Jury  returned  a  general 
verdict  in  favor  of  the  defendant,  together 
■wltix  a  special  verdict,  by  which  latter  they 
found  that  two  bells  were  a  signal  used  by 
tlie  conductor  to  the  motorman  to  start  the 
car,  and  that  it  was  not  the  duty  of  the  mo- 
torman, under  the  rules  of  the  company,  nor 
w&e  It  a  castom  of  the  motormen,  upon  re- 
ceiving the  signal  of  two  bells,  to  ascertain 
whether  passengers  were  alighting  from  the 
rear  steps.    That  the  car  stopped  at  a  street 
for  the  purpose  of  allowing  plaintiff  to  alight 
therefrom.    That  the  conductor  was  at  that 
time  at  the  front  of  the  car  collecting  fares. 
Xhat  the  signal  of  two  bells  was  given  by 
some  passenger  standing  at  the  rear  of  the 


car.  That  the  motorman  supposed  It  was 
given  by  the  conductor,  and  at  once  started 
the  car.  That  Instantly  upon  hearing  the 
two  bdls  the  conductor  cried  out,  warning 
the  motorman  not  to  start,  but  to  stop  his 
car.  The  motorman  thereupon  endeavored 
to  prevent  the  starting  of  the  car.  That  the 
car  moved  only  from  two  to  six  feet.  That 
neither  the  conductor  nor  the  motorman  had 
any  reason  to  believe  that  any  signal,  by  bell 
or  otherwise,  would  be  given  by  any  other 
person  than  the  conductor.  That  the  proxi- 
mate cause  of  the  Injury  to  plaintiff  arose 
from  the  unauthorized  act  of  the  passenger 
in  giving  the  signal  to  the  motorman  to  start 
the  car. 

The  evidence  abundantly  supported  the 
special  verdict  and  flndinga  of  fact  above 
set  forth.  The  only  question  upon  the  vei^ 
diet  Is  whether  or  not  the  facts  themselves 
constitute  a  defense.  Appellants  present  no 
authorities  against  the  proposition  that  the 
facts  found  by  the  Jury  show  an  absence  of 
negligence  on  the  part  of  the  defendant,  and 
establish  that  the  accident  occurred  by  the 
unwarijanted  Intervention  of  an  unauthoriz- 
ed stranger,  against  whose  unexpected  act 
the  company  was  not  bound  to  take  precau- 
tions. That  such  Is  the  law  governing  the 
conduct  of  defendants  In  snch  cases  is  abun- 
dantly settled.  Thus  In  Krone  v.  Southwest 
Mo.  E.  B.  Co.,  97  Mo.  App.  609,  Tl  S.  W.  712, 
the  trial  court  refused  to  give  an  Instruction 
which  declared;  "The  court  instructs  the 
Jury  that,  If  they  believe  from  the  evidence 
that  the  conductor  stopped  the  car  at  Eliza- 
beth street  to  let  Mrs.  Klrksey  and  plaintiff 
get  off  said  car,  and  that  Mrs.  Klrksey  got 
off,  and,  before  plaintiff  could  get  off,  some 
one,  not  an  employe  of  the  defendant,  with- 
out the  knowledge  or  authority  of  the  con- 
ductor, rang  the  bell,  and  gave  the  motor- 
man  the  signal  to  start,  and  in  pursuance  of 
said  signal  the  motorman  started  the  car, 
and  plaintiff  fell  off,  then  there  was  no  neg- 
ligence on-  the  part  of  defendant,  and  plain- 
tiff cannot  recover  in  this  case,  and  their 
finding  will  be  for  defendant"  The  Su- 
preme Court  said:  "We  cannot  see  upon 
what  theory  the.  court  refused  said  instruc- 
tion, for  If  It  -was  true  that  some  person  oth- 
er than  the  conductor,  and  not  In  defendant's 
employ,  gave  the  signal  which  started  the 
car  while  plaintiff  was  attempting  to  get  off, 
causing  her  fall  and  injury,  It  was  not  the 
result  of  any  negligence  on  the  part  of  de- 
fendant, but  that  of  a  careless  or  mischiev- 
ous stranger,  over  whom  the  defendant  had 
no  controL"  To  the  same  effect  are  McDon- 
ough  V.  Third  Ave.  R.  Co.,  95  App.  DIv.  311, 
88  N.  T.  Supp.  609;  Fanshaw  v.  Norfolk  & 
Portsmouth  Tr.  Co.  (Va.)  61  S.  B.  790;  O'Nell 
V.  Lynn  &  B.  R.  Co.,  180  Mass.  576,  62  N.  E. 
083;  Elllnger  v.  Philadelphia  R.  Co.,  153  Pa. 
213.  25  Atl.  1132,  34  Am.  St.  Rep.  697;  Gulf, 
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C.  &  S.  R.  Co.  Y.  PhlUlps,  32  Tex.  Civ.  App. 
288,  74  S.  W.  7»3. 

It  was  admitted  tbat  at  the  time  of  the 
accldeut  the  car  was  crowded,  and  that  pas- 
seDgers  were  Btanding  In  the  aisle.  Appel- 
lants make  complaint  of  the  court's  rulings 
and  instructions  upon  this  point,  which  were 
to  the  efCect  that  the  fact  that  the  car  was 
crowded  with  passengers  would  not  entitle 
the  plaintiffs  to  recover,  and  could  not  be 
considered  by  the  Jury,  except  as  a  part  of 
the  conditions,  existing  at  the  time.  The 
court'i^  rulings  and  Instructions  In  this  re- 
gard were  correct.  The  crowded  state  of  the 
car  was  permitted  to  be  shown  as  one  of  the 
conditions  at  the  time  of  the  accident  No 
negligence  was  alleged  by  plaintiffs  because 
of  the  crowded  condition  of  the  car,  and  no 
causal  connection  between  the  crowded  con- 
dition of  the  car  and  the  accident  was  in 
any  way  shown.  While  it  is  permissible  to 
charge  negligence  In  general  terms.  It  Is 
nevertheless  necessary  to  specify  the  par- 
ticular act  or  acts  alleged  to  have  been  neg- 
ligently done.  Stevenson  v.  S.  P.  Co.,  102 
Cal.  144,  34  Pac.  618,  36  Pac.  407;  Smith  v. 
Buttner,  90  Cal.  96,  27  Pac.  29.  If  appel- 
lants had  desired  to  predicate  negligence  up- 
on the  crowded  condition  of  the  car  they 
should  have  done  so  by  appropriate  allega- 
tion. But  in  this  case,  if  they  had  done  so, 
it  Is  apparent  that  no  different  result  would 
have  been  reached,  since  the  overcrowded 
condition  of  the  car-was  In  no  way  the  prox- 
imate cause  of  the  accident,  and  it  Is  but  a 
matter  of  speculation  as  to  whether  or  not 
the  conductor,  at  the  time  actually  engaged 
In  taking  up  fares,  would  have  seen  the  un- 
authorized act  of  the  passenger  who  rang 
the  starting  bell  If  the  car  had  not  been 
crowded.  A  violation  of  the  provisions  of 
the  Civil  Code  (Civ.  Code,  §§  2102,  2184,  2185) 
will  establish  negligence,  and  where  Injury 
results  from  such  negligence  a  recovery  may 
be  had.  But  in  every  case  the  particular 
negligence  to  avail  plaintiff  must  liave  some 
direct  and  causal  connection  with  the  Injury 
complained  of.  For  example,  it  is  negli- 
gence if  the  whistle  of  a  locomotive  engine 
is  not  sounded  and  Its  bell  rung  at  crossings, 
but  If  the  train  were  derailed  by  a  misplaced 
switch,  an  injured  passenger  could  not  base 
his  recovery  upon  the  showing  that  some- 
where along  the  Journey  the  whistle  had  not 
been  blown,  or  the  bell  sounded  when  these 
things  should  have  been  done.  In  such  a 
case  the  employer  will  not  be  liable  merely 
because  his  act  constituted  a  violation  of 
law,  but  only  If  it  proximately  caused  the 
Injury  complained  of.  So,  although  the  vio- 
lation of  such  a  statute  Is  negligence  per  se, 
there  must  be  a  causal  connection  between 
the  unlawful  act  and  the  Injury,  which  must 
be  shown  in  the  pleading  and  by  the  proof, 
or  the  action  falls.  Nlckey  v.  Steuder,  164 
Ind.  189,  73  N.  B>.  117;  Hendricks  r.  Coolee- 


mee  Cotton  Mills,  138  N.  O.  169,  50  S.  B.  561; 
McVay  v.  Brooklyn,  etc.,  R.  Co.,  113  App. 
Div.  724,  99  N.  Y.  Supp.  266;  Snyder  v.  Col- 
orado Springs  R.  Co..  36  Colo.  288,  85  Pac 
686. 

It  was  not  error  for  the  court  to  state,  as 
it  did,  that  the  conductor  was  doing  his  duty, 
or  was  in  the  performance  of  his  duty,  while 
collecting  fares.  Unquestionably,  and  as 
matter  of  law,  the  collection  of  fares  and  the 
issuance  of  transfers  Is  a  part  of  the  duty 
of  the  conductor  of  a  street  car.  It  Is,  of 
course,  equally  his  duty  to  look  after  the 
safety  of  his  passengers  while  on  the  car  and 
embarking  and  debarking  therefrom.  In  this 
case  It  appears  that  the  conductor  was  actu- 
ally engaged  In  taking  fares  at  the  time  the 
car  stopped,  and  before  giving  his  starting 
signal  would  have  proceeded  to  the  platform 
to  see  whether  all'  intending  passengers  had 
left  the  car.  But  before  he  bad  done  so  the 
starting  signal  was  given. 

Answers  to  certain  special  questions  which 
the  court  Itself  directed  were  upon  matters 
not  in  dispute  and  established  without  con- 
tradiction. In  this  there  was  no  invasion  of 
the  province  of  the  Jury.  Baumann  v.  0. 
Reiss  Coal  Co.,  118  Wis.  330,  95  N.  W.  139. 

The  court  did  not  err  in  giving  its  Instruc- 
tion 4.  The  Instruction,  in  hypothetical  form, 
stated  the  uncontradicted  facts  of  the  acci- 
dent, saying  that:  "If  some  passenger  upon 
the  rear  of  defendant's  car,  over  whom  the 
defendant  had  no  control,  gave  the  signal  to 
start  said  car,  and  that  the  motorman  in 
charge  thereof  responded  to  said  signal  and 
started  bis  car,"  etc.  It  Is  argued  against 
the  instruction  that  It  eliminates  from  the 
consideration  of  the  Jury  the  question  as  to 
whether  the  defendant,  through  its  motoi^ 
man  and  conductor,  should  have  anticipated 
the  unauthorized  giving  of  the  signal.  But 
there  Is  no  word  of  testimony  In  support  of 
this.  The  law  is  to  the  contrary  of  appel- 
lants' contention.  "A  carrier  of  passengers 
is  not  obliged  to  proceed  to  provide  against 
casualties  which  have  not  been  known  to  oc- 
cur before,  and  which  may  not  reasonably 
be  anticipated.  •  *  *  That  which  never 
happened  before,  and  which  in  its  character 
Is  such  as  not  naturally  to  occur  to  prudent 
men  to  guard  against  its  happening  at  all, 
cannot,  when  in  the  course  of  years  it  does 
happen,  furnish  good  ground  for  a  charge 
of  negligence  In  not  foreseeing  Its  happen- 
ing and  guarding  against  tbat  remote  con- 
tingency." Holt  V.  S.  W,  Mo.  B.  R.  Co.,  Bi 
Mo.  App.  443.  Moreover,  the  jury  specifical- 
ly found  that  the  motorman  believed  that 
the  starting  signal  was  given  by  the  con- 
ductor. 

No  other  points  call  for  special  attention. 

For  the  foregoing  reasons,  the  Judgment 
and  order  appealed  from  are  affirmed. 

We  concur:     LORIOAN,  J.;    MBIiVIN,  J. 
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(15T  Cal.  613) 

FRANKISH   T.   GOODRICH   et   aL     (U  A. 

2,808.) 
(Supreme  Gourt  of  Catifornia.    April  16,  1910.) 

1.  Schools  and  School  Districts  (i  32*)— 
BouNDABiES— Inclusion  in  Cmr. 

Under  Pol.  Code,  f  1576,  providing  that 
each  city  or  incorporated  town,  unless  gubdi- 
Tided  by  the  legislative  authority  thereof,  shall 
constitute  a  separate  school  district,  outside 
territory  belonging  to  a  school  district  becomes, 
on  inclusion  within  the  boundaries  of  a  city, 
part  of  the  latter's  school  district. 

[Eid.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  (  52;  Dec  Dig.  § 
82.*] 

2.  Schools  and  School  Distbicts  ({  42*)— 
High  School  District— Boundabibs— In- 
clusion Within  Cokporatb  Dimits. 

Under  Pol.  Code,  §  1670  (prior  to  its  repeal 
Id  1909),  and  other  related  sections,  a  high 
school  district,  so  far  as  its  territorial  limits 
are  concerned,  is  not  a  distinct  entity  from  the 
school  district,  and,  when  the  school  district 
loses  part  of  Its  territory  by  the  Inclusion  there- 
of within  the  corporate  limits  of  a  city,  the  high 
school  district  also  loses  the  same  part  of  its 
territory. 

[E}d.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §  85;  Dec  Dig.  S 
42.*] 

8.  Schools  and  School  Districts  (|  102*)— 
High  School  Districts— Taxation. 

Territory  of   a  school   district,   which,   by 

inclusion  within  city  limits,  becomes  part  of  a 

new  high  school  district,  is  taxable  in  the  latter 

district  only. 
[EM.  Note. — For  other  cases,  see  Schools  and 

School  DistricU,  Gent.  Dig.  {  237 ;   Dec  Dig.  { 

Department  2.  -Appeal  from  Superior 
Court,  San  Bernardino  County;  Frank  P. 
Oster,  Judge. 

Action  by  Charles  Prankish  against  J.  B. 
Goodrich  and  others.  From  the  Judgment, 
defendants  appeal.    AflSrmed. 

Byron  Waters,  for  appellants.  Goodcell  & 
Ooodceil,  for  respondent 

HENSHAW,  J.  This  is  In  form  an  action 
by  a  resident  taxpayer  of  the  Ontario  high 
achool  district,  on  behalf  of  himself  and  all 
other  residents  and  taxpayers  of  the  dis- 
trict, to  restrain  the  school  trustees  of  the 
Ontario  school  district  and  the  trustees  of 
the  Upland  school  district,  and  the  county 
superintendent  of  schools  of  the  county, 
from  acting  as  a  union  high  school  board  of 
trustees,  and  from  exercising  or  attempting 
to  exercise  any  authority  or  control  over  the 
high  school  or  property  or  the  funds  of  the 
Ontario  bigb  school  district;  in  effect,  the 
action  seeks  to  have  defined  the  boundaries 
and  status  of  tlie  Ontario  high  school  dis- 
trict, concerning  which  matters  doubt  has 
arisen,  growing  out  of  tlie  following  state  of 
facts:  The  Ontario  school  district  came  Into 
existence  in  1901,  and  its  territory  comprised 
all  of  the  lands  of  the  city  of  Ontario,  a  mu- 
nicipal corporation  of  the  sixth  class,  and 
certain  additional  outside  territory  adjacent 


to  the  city.  The  inhabitants  of  the  Ontario 
school  district,  as  thus  constituted,  voted  to 
establish,  and  in  due  course  did  establish 
and  maintain,  a  high  school  therein,  and 
thus  the  Ontario  high  school  district,  embrac- 
ing the  same  territory  as  the  Ontario  school 
district,  came  into  and  continued  in  exist- 
ence. In  1906  the  city  of  Upland  was  in- 
corporated as  a  city  of  the  sixth  class.  Its 
boundaries  Included  a  portion  of  the  ter- 
ritory adjacent  to  the  city  of  Ontario,  which 
territory  had  formerly  been  a  part  of  the 
Ontario  school  district  They  likewise  em- 
braced territory  which  had  belonged  to  still 
a  third  school  district  and  which  had  never 
been  a  part  of  the  Ontario  district  By  vir- 
tue of  the  incorporation  of  the  city  of  Up- 
land, all  of  the  territory  within  its  corpo- 
rate boundaries  became,  by  operation  of  law, 
a  school  district  known  to  the  law  as  the 
"Upland  school  district"  The  position  of 
appellants  is  that,  by  the  annexation  to  the 
Upland  school  district  of  the  outlying  ter- 
ritory formerly  a  part  of  the  territory  of 
the  Ontario  school  district  and  Ontario  high 
school  district,  the  territory  so  annexed  did 
not  cease  to  be  a  part  of  the  territory  of  the 
Ontario  high  school  district,  but  did  at  once 
become  also  a  part  of  the  Upland  school  dis- 
trict; that  thus,  by  operation  of  law,  there 
was  created  a  union  high  school  district, 
composed  of  the  Upland  School  district  and 
the  Ontario  school  district,  and  the  defend- 
ants were  therefore  Justified  in  undertaking, 
as  they  did,  to  control  the  funds  and  prop- 
erty of  the  Ontario  high  school  district  while 
acting  as  the  trustees  of  the  Ontario-Up- 
land Union  high  school  district 

It  is  unquestioned  that  the  outside  terri- 
tory formerly  belonging  to  the  Ontario  school 
district,  upon  its  Inclusion  within  the  l>ound- 
aries  of  the  city  of  Upland,  became  a  part  of 
the  Upland  school  district.  Pol.  Code,  § 
1576;  Hughes  v.  Ewing,  98  Cal.  414,  28  Pac. 
1067;  Bay  View  School  District  v.  Linscott, 
99  Cal.  26,  33  Pac.  781;  Kramm  v.  Bogue,  127 
Cal.  122,  59  Pac.  394.  But  while  it  is  admit- 
ted that  the  outside  territory  formerly  be- 
longing to  the  Ontario  school  district  ceased 
to  be  a  part  of  that  school  district  by  its  in- 
clusion within  the  boundaries  of  the  Upland 
school  district  and  became  a  part  of  the  Up- 
land school  district,  nevertheless  it  is  in- 
sisted that  this  territory  is  not  severed  fr<Hn' 
the  Ontario  high  school  district,  as  distln-' 
guished  from  the  Ontario  school  district; 
that  it  still  remains  a  part  of  the  Ontario 
high  school  district,  subjact  to  its  burdens 
and  entitled  to  its  rights;'  and  that  by  vir- 
tue of  tills,  through  some  method  not  de- 
fined in  appellants'  brief,  it  is  declared  that 
"by  operation  of  law  there  was  thus  created 
the  Union  high  school  district  composed  of 
Upland  school  district  and  Ontario  school 
district" 

But  a  reading  of  section  1670  of  the  Po- 
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UUcal  Code  and  of  the  other  sections  bear- 
ing upon  the  question  makes  It  manifest  that 
a  high  school  district,  so  far  as  Its  territori- 
al limits  are  concerned,  Is  not  a  distinct  en- 
tity from  the  school  district  When  a  school 
district  has  resolved  to  erect  and  maintain 
a  high  school,  and  has  taken  proper  steps  to 
that  end,  a  so-called  "high  school  district" 
is  created.  But  it  comprises  the  territory  of 
the  school  district,  its  bonndaries  are  the 
boundaries  of  the  school  district,  and  those 
boundaries  are  enlarged  or  contracted,  in- 
creased or  diminished,  as  are  the  boundaries 
of  the  school  district.  As,  admittedly,  the 
Ontario  school  district  lost  a  part  of  its  ter- 
ritory by  the  inclusion  of  that  territory  with- 
in the  corporate  limits  of  the  city  of  Upland, 
so,  necessarily,  the  Ontario  high  school  dis- 
trict also  lost  the  same  part  of  Its  terri- 
tory. But  by  that  loss  neither  the  exist- 
ence nor  the  identity  of  the  Ontario  school 
district  nor  of  the  Ontario  high  school  dis- 
trict was  affected.  It  should  be  here  said 
that  we  are  not  unmindful  of  the  fact  that 
section  1670  of  the  Political  Code  has  been 
repealed.  It  is  discussed  as  being  in  force, 
because  it  was  in  force  at  the  time  of  these 
proceedings,  and  was  repealed  In  1909  (St. 
1909,  c.  311,  §  3) ;  its  place  being  taken  by  the 
similar  provisions  of  section  1720  et  seq.  of 
the  Political  Code.  For  obvious  reasons,  a 
high  school  district  has  Its  own  distinct 
funds,  property  and  government.  Chlco  High 
School  Board  v.  Board  of  Supervisors,  118 
Cal.  116,  50  Pac.  275 ;  Brown  v.  City  of  VI- 
salla,  141  Cal.  372,  74  Pac.  1042.  The  high 
schoid  is  to  be  maintained  at  the  expense  of 
the  school  district,  and,  if  the  high  school 
is  discontinued,  the  high  school  property  is 
to  be  sold  and  the  proceeds,  together  with 
the  high  school  funds  on  hand,  go  to  the 
school  district.  Section  1670,  subdivision  21, 
of  the  Political  Code,  declares  that  a  school 
district  cannot  lie  partly  within  a  high 
school  district  of  a  joint  union  high  school 
district  and  partly  without;  while  section 
1783  of  the  Political  Code,  as  it  now  reads 
(Code  1910),  makes  the  declaration  the  more 
explicit,  and  in  terms  provides  that  "In  all 
cases  where  the  boundaries  of  a  school  dis- 
trict comprised  within  any  high  school  dis- 
trict shall  be  changed  so  as  to  exclude  ter- 
rltorj  therefrom,  such  excluded  territory 
■hall,  except  as  hereinafter  provided,  be  ex- 
cluded from  the  high  school  district."  This 
1>  not  a  new  declaration  of  law,  but  a  dec- 
laration of  the  law  as  it  has  stood,  put  in 
precise  words,  so  a^  to  remove  all  doubt. 

The  contention  ttiat  the  portion  of  the  On- 
tario school  district  now  belonging  to  the 
Upland  school  district  Is  still  subject-  to 
taxation  for  the  snpport  of  the  Ontario  high 
school  district,  and  that  therefore  it  must 
continue  to  be  a  part  of  the  Ontario  high 
school  district,  is  without  foundation  In  law. 
The  territory  Is  no  longer  subject  to  taxa- 


tion in  the  Ontario  high  school  district,  but 
in  the  Upland  school  district  alone.  Hu^es 
V.  E!wlng,  supra;  Bates  t.  Gregory,  88  CaL 
387,  26  Pac.  891. 

For  the  foregoing  reasons,  the  Judgment 
appealed  from  is  affirmed. 

We  concur:    L0RI6AN,  J.;   MBIiVIN,  J. 


(157  Cal.  «T) 
BACKMAN  et  al.  t.  PARK  et  al 
(L.  A.  2,399.) 

(Supreme  Court  of  California.    April  14,  lOlOt 
Rehearing  Denied  May  13,  1910.) 

1.  Vendob  and  Pubohabbb  ((  144*)— Title  or 
Vkndok— Afieb-Acqgibed  Title. 

Though  plaintiff  did  not  have  title  to  prop- 
erty when  she  a|[reed  to  convey  it,  if  she  pro- 
cured the  execution  of  a  valid  deed  from. the 
then  owner  and  tendered  it  as  vendor  to  the  pot^ 
chaser  within  the  required  time,  she  could  sue 
for  damages  for  breach  of  agreement  to  pur- 
chase on  the  latter's  refusal  to  accept  the  deed 
and  recover  damages  as  vendor  under  Civ.  Code, 
8  3307,  making  the  detriment  caused  by  breach  of 
agreement  to  purchase  realty  any  excess  of  the 
amount  which  would  have  been  dne  the  seller 
under  the  contract  over  the  value  of  the  proper- 
ty to  him. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  271-275 ;  Dec.  Dig.  | 
144.*] 

2.  Vesdob   and   Purchaseb   ($   143*)  — Pkb- 

FOBMANCE   OF   CONTRACT  — TENDEE—WAIVKB 

op  Ibbeoolabities. 

While  the  purchaser  could  have  insisted  on 
title  deraigned  through  plaintiff,  instead  of 
through  the  owner  of  the  record  title,  who  ex- 
ecuted the  deed,  failure  to  object  to  the  deed  ten- 
dered on  that  ground  waived  such  irregularity. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent.  Dig.  {{  2(5i-270,  311;  Dec 
Dig.  §  14^.*] 

Department  2.  Appeal  from  Superior 
0)urt,  Los  Angeles  County;  Frederidc  W. 
Houser,  Judge. 

Action  by  Mary  Backman  and  others 
against  William  Park  and  others.  From  a 
judgment  for  defendants,  plalntiflte  appeal. 
Reversed  and  remanded. 

F.  A.  Stephenson,  for  appellants.  W.  R. 
Hervey,  Newman  Jones,  and  W.  W.  Butler, 
for  respondents. 

HENSHAW,  J.  This  action  Is  by  the  ven- 
dor to  recover  damages.for  defendant's  breacb 
of  agreement  to  purchase  certain  real  prop- 
rarty  situate  in  the  city  of  Redondo  Beach. 
By  stipulation,  many  of  the  important  facts 
were  agreed  upon.  At  the  time  of  the  execu- 
tion of  the  contract  the  title  to  the  property 
stood  in  the  name  of  Kate  Minerva  Backman 
Palmer,  a  daughter  of  Mary  Backman,  plain- 
tiff, and  there  was  nothing  of  record  to  dlB~ 
close  that  plaintiff  bad  any  title  to  or  inter- 
est in  the  property.  But,  as  provided  by, 
and  in  accordance  with,  the  terms  of  the 
agreement,  plaintiff  immediately  procured  the 
execution  of  a  grant,  bargain,  and  sale  deed. 
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executed  by  Kate  Mlnerra  Backman  Palmer 
and  her  husband,  and  procured  from  the 
Title  Insurance  &  Trust  Company  of  Los  An- 
geles an  unlimited  certificate  of  title.  On  the 
7th  day  of  Au^st,  within  the  time  limited 
by  the  contract,  plaintiff  tendered  to  the  de- 
fendants the  deed  to  the  property  so  execut- 
ed by  Kate  Minerva  Backman  Palmer  and  her 
husband,  and  again,  on  the  16th  day  of  Au- 
gust, made  a  like  tender,  offering  also  the 
sum  of  $20  to  cover  taxes  for  the  fiscal  years 
of  1005  and  1906,  the  amount  of  which  taxes 
had  not  then,  been  determined.  The  defend- 
ants refused  to  accept  the  conveyance  or  to 
execute  any  note  or  mortgage  as  contemplat- 
ed by  their  agreement.  It  is  not  questioned 
here  by  defendants  that  the  agi-eement  to 
purchase  was  in  form  and  substance  suffi- 
cient to  charge  them.  No  objection  was  made 
by  them  to  the  certificate  of  title  or  to  the 
deed. 

The  court  gave  Judgment  for  defendants 
upon  the  contention,  on  whicb  they  here  rest, 
that  as  It  an>ears  that  plaintiff  Mary  Back- 
man,  at  the  time  of  entering  into  the  contract 
with  defendants,  did  not  have  any  title  or  in- 
terest in  or  to  the  property  which  she  agreed 
to  convey,  she  was  not  a  vendor  under  sec- 
tion 8307  of  the  Civil  Code.  They  further 
insist  that  their  position  finds  abundant  sup- 
port in  Easton  v.  'Montgomery,  90  Cal.  307,  27 
Pac.  2S0,  25  Am.  St.  Rep.  123,  and  Gray  v. 
Smith,  83  Fed.  828,  28  C.  O.  A.  168.  As  to  the 
cases  which  appellants  cite  in  support  of 
their  contention  that  the  contract  was  valid, 
and  that  plaintiff  Mary  Backman,  under  that 
contract,  stood  in  law  as  a  vendor,  they  an- 
swer that  the  cases  are  to  be  read  in  the 
light  of  their  facts,  and  that,  so  read.  It  ap- 
pears that  in  each  instance  the  purported 
vendor  Iiad  some  Interest  or  title  which  be 
could  perfect. 

The  question  Is  thus  presented  whether  one 
-who,  at  the  time  of  entering  Into  the  con- 
tract, has  no  right  or  title  to  the  land  in 
question,  may  make  a  valid  contract  for  the 
sale  of  that  land  to  a  vendee.  In  this  state 
the  question  has  long  been  settled  in  favor  of 
the  validity  of  such  contracts.  In  Joyce  v. 
Shafer.  97  Cal.  335,  32  Pac.  320,  the  first  in- 
stallment had  been  paid  under  an  executory 
contract  for  the  purchase  of  land.  No  other 
Installments  had  been  paid,  and  after  the 
time  for  the  payment  of  the  last  installment 
tbe  vendor  had  conveyed  the  land  for  a  val- 
uable consideration  to  a  third  party;  where- 
upon the  vendee  brought  action  to  recover  the 
first  installment  This  court,  by  Temple,  J., 
first  discussed  the  doctrine  of  rescission 
whereby,  upon  mutual  abandonment,  either 
party  may  recover  the  consideration  paid,  but 
declared  that  this  was  not  a  case  for  rescis- 
sion, but  was  an  effort  by  the  purchaser, 
after  his  own  default,  to  recover  money  paid 
t>y  him  when  the  vendor  has  not  refused  to 
oomplete  the  sale.  Says  the  court:  "The 
conveyance  by  the  vendor  was  not  a  breach 
of  the  contract    One  may  sell  land  which  he 


does  not  own,  and  yet  b«  ablfl^  whoi  the  time 
of  performance  arrives,  to  furnish  a  good 
title.  In  the  meantime  the  purchaser  would 
not  be  at  liberty  to  disaffirm  the  contract  oa 
the  ground  that  then  the  vendor  was. unable 
to  make  a  good  title.  It  would  be  Incumbent 
on  him  to  offer  to  perform,  or  to  show  that 
at  the  time  of  performance  the  vendor  could 
not  furnish  the  title."  It  will  be  noticed  that 
herein  the  rule  Is  fairly  and  squarely  declar- 
ed, not  as  respondents  would  have  it  that 
one  may  sell  land  to  which  he  has  an  imper- 
fect or  inchoate  title,  but  that  one  may  sell 
land  to  which  he  baa  no  title,  and  the  con- 
tract will  be  valid  and  enforceable  if  at  the 
time  of  performance  by  him  he  is  able  to  fur- 
nish good  title.  Joyce  v.  Shafer  is  approved 
in  Shively  v.  Semi-Tropic,  etc.,  Co.,  99  CaL 
261,  33  Pac.  848,  in  Garberlno  v.  Roberts,  109 
Cal.  125,  41  Pac.  857,  and  finally  in  Hanson  v. 
Fox,  155  Cal.  106,  99  Pac.  489,  where  the  pre- 
vious cases  are  reviewed,  and  it  ia  said:  "Nor 
does  the  fact  which  the  court  found,  namely, 
that  defendant  had  no  title  to  the  lots,  afford 
any  reason  for  the  interppsition  of  equity.  In 
a  case  such  as  this  it  is  permissible  for  one  to 
contract  to  convey  title  to  land  which  he  does 
not  own,  and  he  is  In  default  under  such  con- 
tract only  when  the  vendee  has  performed  his 
part  of  the  contract  and  made  demand  for  a 
title  which  the  vendor  is  unable  to  furnish. 
Such  is  and  always  has  been  the  settled  rule 
in  this  state."  Easton.  v.  Montgomery,  90  Cal. 
307,  27  Pac.  280,  25  Am.  St  Rep.  123,  contains 
uo  declarations  of  law  at  variance  with  this, 
and  indeed  if  it  did,  of  necessity  it  would  fol- 
low that  those  declarations  were  overruled  by 
the  at>ove.quoted  utterances  of  this  court  in 
later  cases.  Easton  v.  Montgomery  declares: 
"We  cannot  lose  sight  of  the  proposition  that 
in  this  country,  where  values  of  laud  fluctu- 
ate rapidly,  and  where  transfers  are  so  fre- 
quent, it  is  very  common  for  the  purchaser 
of  land  to  make  a  transfer  of  land  before  he 
has  acquired  the  title.  It  would  work  great 
injustice  to  bold  that  no  one  could  make  a 
valid  contract  for  the  sale  of  land  until  he 
bad  himself  become  clothed  with  the  abso- 
lute title.  *  *  *  It  is  not  necessary,  how- 
ever, that  the  vendor  should  be  the  absolute 
owner  of  the  property  at  the  time  he  entera 
Into  the  agreement  of  sale."  In  Easton  t. 
Montgomery  the  vendee  sought  to  Justify  his 
refusal  to  proceed  upon  the  ground  of  a  de- 
fect in  the  vendor's  title.  The  court  was  not 
considering'  the  case  of  a  vendor  without  title 
at  the  time  of  making  the  contract,  and  its 
language  Is  addressed  to  the  situation  actual- 
ly before  it  The  court  lays  down  the  weli-es- 
tnblished  rule  that  in  every  executory  con- 
tract for  the  sale  of  land  tho'e  is  an  implied 
condition  that  the  title  of  the  vendor  is  good, 
and  that  he  will  transfer  to  the  purchaser  by 
his  deed  of  conveyance  a  title  unincumbered 
and  without  defect ;  but  the  vendor  sufficleut- 
ly  complies  with  this  obligation  if  he  is  able 
to  give  a  good  title  at  the  time  whoa,  by  the 
terms  of  his  contract  of  sale^  he  is  required  ta 
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make  the  conyeyance.  Says  the  court:  "It 
Is  not  necessary  that  the  vendor  should  be  the 
absolute  owner  of  the  property  at  the  time  he 
enters  Into  the  agreement  of  sale.  An  equita- 
ble estate  In  land,  or  a  right  to  become  the 
owner  of  the  land,  is  as  much  the  subject  of 
sale  as  is  the  land  Itself,  and  whenever  one  is 
■o  situated  with  reference  to  a  tract  of  land 
that  be  can  acquire  the  title  thereto,  either 
by  the  voluntary  act  of  tbe  parties  holding 
the  title,  or  by  proceedings  at  law  or  in 
equity,  he  is  in  a  position  to  make  a  valid 
agreement  for  the  sale  thereof."  Measured 
by  the  rule  and  language  of  Easton  v.  Mont- 
gomery, the  plaintiffs  by  the  t^der  of  a  good 
and  sufficient  deed  to  the  property,  within  the 
time  and  under  the  terms  limited  by  their 
contract,  demonstrated  their  ability  to  acquire 
and  transfer  the  title  by  the  voluntary  act  of 
the  parties  who  had  formerly  held  it  Upon 
this  subject,  and  in  support  of  the  doctrine  of 
our  court,  reference  may  be  made  to  Dresel 
T.  Jordan,  104  Mass.  407,  Dally  v.  'Mlnoick, 
117  Iowa,  563,  91  N.  W.  913,  60  L.  R.  A.  840, 
and  Logan  v.  Bull,  78  Ky.  607. 

Gray  v.  Smith,  83  Fed.  828,  28  0.  G.  A.  168, 
does  not  express  views  at  variance  with  those 
adopted  by  this  court,  and,  if  it  did,  it  would 
be  sufficient  to  say  that  those  views,  not  being' 
upon  a  federal  question,  would  have  no  weight 
In  overthrowing  tbe  deliberate  Judgments  of 
this  court  Gray  v.  Smith  was  an  effort  by  a 
vendor  to  recover  damages  for  the  vendee's 
withdrawal  from  an  executory  contract  of 
sale.  But  the  vendor  In  that  instance  had 
neither  title  nor  means  of  procuring  title,  and 
did  not  and  was  not  able  to  tender  title,  but 
rested  his  right  of  action  solely  upon  the  de- 
fault and  refusal  of  the  vendee  to  proceed.  It 
l8  in  view  of  these  facts  that  the  circuit  court 
used  the  following  language :  "The  case  pre- 
sented for  our  consideration  therefore  was 
one  in  which  the  plaintiff  made  a  contract  to 
sell  real  estate  of  which  he  was  not  tbe  own- 
er and  la  which  he  had  no  right  title,  nor 
interest  nor  the  ability  to  compel,  by  the 
law  or  otherwise,  a  conveyance  from  tbe 
owner.  •  •  •  one  who  makes  a  contract 
to  sell  property  of  which  he  has  no  title,  nor 
the  certain  means  of  procuring  title,  presents 
no  facts  upon  which  damage  to  him  may  be 
predicated  If  the  purcliaser  withdraws  ttota 


tbe  contract"  This  last  declaration  is  in 
strict  accord  with  the  views  of  this  court 
with  tbe  proviso  added  that  the  time  Umited 
by  the  contract  iu  which  tbe  vendor  is  to 
procure  title  has  at  the  time  of  tbe  vendee'i 
withdrawal  expired.  Otherwise,  and  by  tbe 
very  terms  of  the  contract  the  vendor  who 
has  stipulated  to  make  title  by  a  certain  date 
cannot  be  in  default  Such  in  effect  was  the 
case  of  Burks  v.  Davies,  85  Gal.  110,  24  Pac 
613,  20  Am.  St  Rep.  213,  where  tbe  contract 
was  a  mere  option,  exercisable  by  the  vendee 
at  any  time  within  its  life,  to  purchase  lands 
agreed  to  be  conveyed  by  tbe  vendor.  As  to 
some  of  these  lands  the  vendor  had  no  title, 
discovering  which  the  vendee  gave  notice  of 
rescission.  The  vendor  at  tbe  time  of  tbe  no- 
tice had  not  procured  or  taken  steps  to  pro- 
cure title  to  the  lands  which  be  did  not  own. 
As  the  vendee's  option  could  be  exercised  at 
any  time,  it  was  held  by  this  court  that  it  be- 
came tbe  vendee's  duty  to  be  ready,  at  all 
times  within  the  period  of  the  (H>tion  during 
which  a  conveyance  might  be  demanded  hy 
tbe  purchaser,  to  convey  good  title  to  lilm  of 
all  tbe  lands  which  he  had  agreed  to  sell,  and 
his  inability  and  umreadiness  so  to  do  Josti- 
fled  a  rescission  of  the  option. 

But  the  case  at  bar  is  radically  and  essen- 
tially different  from  the  two  which  have  last 
been  considered.  Here  the  vendor  entered  hi- 
to  a  contract  to  make  a  conveyance  within  a 
given  time.  She  made  tender  of  full  and  com- 
plete title,  and  the  tender  was  refused.  True, 
the  title  tendered  was  not  her  own,  and  it  is 
recognized  that  tlie  vendee  might  have  insist- 
ed upon  title  deraigned  through  the  vendor. 
But  their  failure  to  object  upon  this  groond 
was  a  waiver  of  the  irregularity.  Royal  v. 
Dennlson,  109  Gal.  558,  42  Pac.  39.  The  case 
then  presented,  in  brief,  is  one  where  tbe  ven- 
dor within  the  time  limited  by  the  contract 
has  made  good  and  sufficient  tender  of  fnll 
and  complete  title  to  the  land  agreed  to  be 
sold.  No  reason  in  law  or  in  equity  exists  for 
defendants'  refusal  to  accept  the  tender,  and 
for  their  breach  of  contract  they  are  responsi- 
ble in  damages. 

The  Judgment  appealed  from  Is  therefore 
reversed,  and  the  cause  remanded. 

We  concur:    L0RK2AN,  J. ;  HBLVIN,  J. 
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HILTON  ▼.  SLOAN  et  aL 

(Supreme  Court  of  Utah.     April  19,  1910.) 

1.  CoDBTS  (I  90*)— Stabs  Decisis— Opbbation 

OF  DOOTBINB. 

Where  the  specific  ground  of  estoppel  is 
alleged  In  an  action  and  passed  upon,  the  deci- 
sion is  not  a  ruling  on  all  other  grounds  of  es- 
toppel, so  as  to  be  stare  decisis  as  to  such 
grounds. 

[}Sd.  Note.— For  other  cases,  see  Conrta,  Cent. 
Dig.  H  31»-321 ;   Dec..  Dig.  |  90. •] 

2.  Dower  (j  50*)— Estoppel  to  Claim. 

Complainant  was  married,  and  afterwards, 
la  1878.  she  and  her  husband  obtained  a  pur- 
ported divorce  from  the  church,  which  was  in 
fact  invalid.  Complainant  and  her  husband 
lived  apart  thereafter  until  1900,  when  the  lat- 
ter died,  and  daring  that  time  complainant 
never  aaked  for  or  received  aid  from  her  bua- 
band,  and  they  both  lived  as  unmarried  persons, 
and  complainant  went  by  her  maiden  name  un- 
til 1875,  when  she  married  another  In  the  same 
city  in  which  ahe  and  her  6i8t  husband  lived, 
and  complainant  was  thereafter  known  by  the 
name  of  her  second  husband,  and  in  1887-^  she 
joined  her  second  husband  in  conveyances  which 
were  recorded,  and  complainant  raised  a  large 
family  by  her  second  husband.  After  their  al- 
leged divorce,  her  first  husband  conveyed  the 
eroperty  in  controversy  as  an  nnmarried  man ; 
e  then  living  near  such  property.  At  least  six 
months  before  his  death  complainant  wa«  in- 
formed of  a  decision  of  the  court  holding  church 
divorces  invalid,  but  continued  to  live  with  her 
second  husband  as  husband  and  wife.  Held, 
that  complainant  was  estopped,  as  against  bona 
fide  gntnteea  of  her  husband  after  their  alleged 
divorce  or  purchasers  therefrom,  from  claiming 
dower  in  the  land  sold  by  him. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  199;   Dec.  Dig.  |  50.*] 

3.  EsTOPPKL   ((   64»)  —  Ebtoppbl   in   Paib  — 
KnowLKDOK  ov  Faoib— NECEssnr. 

In  order  to  be  estopped,  one  need  not  in 
•very  case  Imow  the  truth  concerning  material 
facts  or  Intend  to  deceive  the  person  uijured,  if, 
under  the  circumstances,  he  oad  a  reasonable 
means  of  ascertaining  such  facta. 

[Ed.    Note.— For   other   cases,   see   Estoppel, 
Gent.  Dig.  H  12S-1SS;   Dec.  Dig.  I  54.*] 

4.  EsTOPPKL  (i  95*)— Equitable  Estoppel- 
Silence. 

Inaction  or  silence  may  under  some  drcnm- 
stances  amount  to  a  misrepresentation  and  con- 
cealment of  the  true  facts,  so  as  to  raise  an  eq- 
uitable estoppel. 

[Ed.    Note.— For   other   cases,    see    Estoppel, 
Cent.  Dig.  M  285-287 ;    Dec.  Dig.  i  96.*] 

O.  ElsTOPPEL  (I  52*)— Equitable  Estoppel— 

Natube  or  DOOTBINB— "Estoppel  in  Pais." 

The  doctrine  of  "estoppel   in  pais"   is  an 

equitable  doctrine  originally  applied  to  prevent 

•n  advantage  to  be  taken  of  strict  legal  rights, 

and  the  equities  of  the  particular  &cts  must 

control  In  applying  It 

[Ed.    Note.— For  other  cases,   see    Estoppel, 

Cent.  Dig.  H  121-127;   Dec  IMg.  |  62.* 
For  other  definitions,  see  Words  and  Phrases, 

▼oL  8,  pp.  2497-2508;  vol.  8,  p.  7666.] 

&  AonoN  (f  24*)— EquiTABUK  Dkfenbs— Ea- 

TOFFEI^-DOWKB. 

In  view  of  Const  art.  8,  {  19,  providing 
that  there  shall  be  but  one  form  of  action  for 
the  administration  «t  both  law  and  equity,  an 
equitable  estoppel  may  be  pleaded  as  a  dMense 
in  a  legal  action  for  dower. 

[Eld.  Note.— For  other  cases,  see  Action,  Oent 
Dig-  fl  15S-156;  Dec.  Dig.  |  24.*] 


7.  dowkb  (i  44*>— contbtancb  by  husbanb 
—Bona  Tiok  Pubchasebs. 

Ordinarily  a  daim  of  dower  cannot  be  de- 
feated by  a  Claim  of  a  bona  fide  purchaser  of 
the  land  from  the  husband. 

[Ed.  Note. — For  other  cases,  sec  Dower,  Cent. 
Dig.  SS  130-143 ;   Dec.  Dig.  {  44.*] 

8.  Estoppel  ({  72*)— Equitable  Estoppel. 

When  one  of  two  innocent  purchasers  must 
suffer  by  the  acts  of  a  third  person,  he  who 
has  enabled  the  latter  to  cause  the  loss  must 
sustain  it. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  f  188;   Dec.  Dig.  §  72.*] 

9.  DowxB  (i  29*)— Natubb  of  Right. 

Dower  is  merely  an  inchoate  right  which 
may  never  become  a  vested  interest. 

[Eld.  Note.— For  other  cases,  see  Dower,  Oent 
Dig.  I  81 ;    Dec.  Dig.  |  29.*] 

10.  DowEB  (f  60*)— DErENSES— Estoppel. 
The  wife's  right  to  dower  is  not  affected  by 

the  husband's  representations  upon  selling  the 
land  that  he  is  unmarried  unless  she  permits  in- 
nocent persons  to  deal  with  him  in  good  faith 
as  an  unmarried  man  with  actual  or  construc- 
tive knowledge  of  liis  representations. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  S99;   Dec.  Dig.  |  50.*] 

11.  Bbtopfel  (I  97*)— Equitabuc  Estopfu^ 
PsBSORS  Entitled— Grantees. 

One  purchasing  land  from  another  who 
was  entitled  to  invoke  an  estoppel  as  against 
claimants  thereto  may  himself  rely  on  the  es- 
toppel, though  he  had  knowledge  of  facts  when 
purchasing  which  would  have  prevented  his 
grantor  from  invoking  the  estoppel  had  the  lat- 
ter known  (beta. 

[Ed.  Note.— For  other  cases,  see  BstoppeU 
Oent  Dig.  {  288;  Dec.  Dig.  i  97.*] 

Appeal  from  District  Court,  Third  District ; 
C.  W.  Morse,  Jud^e. 

Separate  actions  by  Annie  F.  A.  Hilton 
against  Robert  W.  Sloan  and  others;  against 
Adolph  M.  Anderson  and  others;  against 
Fred  Stauffer  and  others;  agaipst  Everard 
Blerer,  Jr.,  and  others;  against  Nellie  M. 
Blair  and  others;  against  Salt  Lake  City; 
against  Mae  G.  Beamer  and  others;  and 
against  Ellzabetb  Goeghegan  and  others. 
From  a  Judgment  for  plaintiff  in  each  case, 
defendants  appeal.  Judgments  reversed, 
with  direction  to  enter  Judgments  quieting  ti- 
tle in  defendants. 

See,  also,  108  Pac.  69a 

Barnard  J.  Stewart,  for  appeilanta.  N.  Y. 
Jones  (Ogden  Hlles;  of  coanseQ,  for  respond- 
ent. 


FBICK,  J.  The  forogolng  eight  cases  were 
tried  together  in  the  district  court,  are  pre- 
sented to  this  court  In  one  record,  and,  as 
the  decision  in  each  one  of  them  substantial- 
ly depends  upon  the  same  state  of  facts  and 
mnst  be  based  upon  the  same  legal  and  equi- 
table principles,  we  shall,  for  the  purposes  of 
tills  opinion,  treat  them  all  as  one  case. 

The  actions  were  instituted  by  respondent 
to  recover  dower  in  certain  real  estate  as 
the  surviving  widow  of  one  Dr.  John  R.  Park, 
deceased.  The  appelinnts  dlspnte  respond- 
ent's right  to  dower  on  two  grounds:    (1) 


»Tor  other  ei 
108  P. 
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That  she  Is  not  the  widow  of  said  Dr.  Park 
for  the  reason  that  respondent  and  said  Park 
had  never  been  married;  and  (2)  that,  even 
though  they  had  at  one  time  been  married, 
respondent,  by'  reason  of  her  conduct,  was 
estopped  from  successfully  maintaining  the 
actions  to  recover  dower  In  the  lands-  describ- 
ed In  her  complaints  and  of  which  appellants 
were  In  possession  either  as  the  purchasers 
or  as  grantees  from  the  purchasers  of  said 
Dr.  Pari:,  deceased.  The  pleas  of  estoppel 
are  quite  lengthy.  It  must  suffice  to  say  that 
the  facts  set  forth  in  each  of  the  pleas  are 
sufiBcient  In  form  and  substance  to  entitle  the 
appellants  to  prove  equitable  estoppels,  or, 
as  they  are  sometimes  called,  estoppels  in 
pais,  against  respondent.  If  such  estoppels 
are  available  In  these  actions  as  a  defense. 
Upon  a  hearing  of  the  cases,  the  trial  conrt 
round  the  issue  of  marriage  In  favor  of  re- 
spondent; while  upon  the  issue  of  estoppel 
the  parties  bad  stipulated  the  facts  to  be 
substantially  as  they  were  set  forth  in  the 
several  pleas,  and  the  court  found  as  a  con- 
clusion of  law  from  the  conceded  facts  that 
they  did  not  constitute  an  estoppel,  and  thus 
both  issues  were  resolved  against  appellants, 
and  they  now  present  the  record  to  this  court 
for  review. 

The  principal  errors  assigned  are:  (1)  That 
the  court  erred  in  its  finding  that  the  re- 
spondent and  said  Dr.  Park  were  In  fact 
married,  and  that  they  sustained  the  rela- 
tion of  husband  and  wife  at  his  death;  and 
(2)  that,  conceding  that  the  respondent  and 
said  Dr.  Park  were  in  fact  married,  the 
court  nevertheless  erred  in  its  conclusion  of 
law  that  respondent  was  not  estopped  from 
successfully  asserting  her  right  to  dower  In 
the  lands  in  question  by  reason  of  her  con- 
duct The  facts  upon  which  this  estoppel  is 
claimed  we  shall  refer  to  more  fully  herein- 
after. 

So  far  as  the  error  relating  to  the  finding 
of  the  marriage  is  concerned,  we  remark  that ! 
the  same  grounds  against  such  a  finding  are 
now  urged  that  were  Insisted  on  in  the  cas- 
es of  Hilton  V.  Roylance,  25  Utah,  129,  69 
Pac.  660,  58  L.  R.  A.  723,  95  Am.  St  Rep. 
821,  and  Hilton  v.  Stewart,  25  Utah,  161, 
69  Pac.  671.  Moreover,  the  evidence  and  all 
the  facts  and  circumstances  disclosed  by  the 
record  before  us  are  substantially  the  same 
as  they  were  made  to  appear  to  this  court 
by  the  records  of  the  two  cases  referred  to. 
While  it  Is  urged  that  there  is  some  new 
evidence  of  an  expert  character  relative  to 
the  difference  between  a  so-called  "sealing" 
and  a  marriage  ceronony,  we  are  of  the  opin- 
ion that  this  difference  cannot  affect  the  re- 
sult as  reached  in  Hilton  y.  Roylance,  su- 
pra. We  shall  therefore  not  enter  npon  a  dis- 
cussion upon  the  question  of  marriage,  but, 
for  the  purposes  of  this  decision,  we  shall ' 
consider  that  question  as  settled  by  the  case  . 
last  referred  to.  The  only  question  we  shall  j 
discuss,  therefore,  is  tlie  question  of  estoppel.  \ 

Respondent  asserts  thit  this  question  has  ' 


been  settled  by  this  court  in  the  case  of  Nor- 
ton V.  Tnfts,  19  Utah,  470,  67  Pac.  409,  and  hi 
Hilton  V.  Roylance,  snpra.  In  the  latter  case 
respondent  herein  was  appellant,  and  the 
question,  she  now  Insists,  was  there  deter- 
mined in  her  favor,  and  is  therefore  stare  de- 
cisis at  least.  If  the  precise  question  now 
raised  by  appellant  was  in  fact  presented  in 
the  two  cases  referred  to,  or  In  either  one  of 
them,  and  was  there  considered  and  decided 
as  respondent  claims,  then  we  ought  not,  ex- 
cept for  the  most  cogent  reasons,  disturb  the 
ruling  there  made.  In  order  to  determine 
whether  respondent's  conduslons  are  correct 
with  respect  to  the  scope  and  effect  of  those 
two  decisions,  we  have  not  only  had  recourse 
to  tlie  text  of  the  decisions,  but  liave  careful- 
ly examined  the  pleadings,  the  findings  of 
fact,  and  the  conclusions  of  law,  the  assign- 
ments of  error,  and  the  arguments  of  coun- 
sel as  found  in  their  briefs  in  those  cases, 
and  from  all  the  matters  above  referred  to 
have  been  forced  to  the  conclusion  that  the 
precise  question  now  presented  for  decision 
was  not  attempted  to  be,  nor  was  it,  decided 
in  either  of  those  cases.  Mrs.  WIckel,  the 
dower  claimant  in  the  case  of  Norton  v. 
Tufts,  claimed  to  be  the  surviving  widow  of 
one  Elbrldge  Tufts  under  circumstances  some- 
what similar  to  those  under  which  respondent 
claims  to  be  the  surviving  widow  of  Dr. 
Park.  The  attorneys  for  Mr.  Norton  claimed 
that  she  was  equitably  estopped  from  claim- 
ing dower  in  the  mortgaged  premises  as 
against  Norton,  the  mortgagee,  because  she 
bad  permitted  Mr.  Tufts  and  the  so-called 
Mrs.  Tufts  to  live  and  coiiabit  together  as 
husband  and  wife  for  a  long  period  of  time 
without  any  protest  or  objection,  and,  fur- 
ther, that  she,  under  her  "church  divorce," 
had  herself  married  Mr.  WIckel,  and  by  so 
doing  had  recognized  the  validity  of  the 
church  divorce,  and  that  by  such  conduct  stie 
had  misled  the  public,  and  hence  ought  to  be 
estoiqied  from  claiming  any  interest  in  Tofts' 
property  as  bis  surviving  widow.  The  attor- 
neys for  Mrs.  WIckel  answered  tliis  conten- 
tion by  insisting  that,  while  Mrs.  WIckel  did 
obtain  a  church  divorce  and  In  reliance  upon 
its  validity  did  intermarry  with  one  John 
WIckel,  she  nevertheless,  as  soon  as  she  learn- 
ed that  the  church  divorce  was  void  and  of 
no  effect,  censed  to  live  and  cohabit  with  the 
man  whom  she  had  married,  and  thereafter 
began  an  action  against  Elbrldge  Tufts,  her 
husband,  for  a  legal  divorce,  which  action 
was  jieuding  when  Mr.'  Norton  obtained  bis 
interest  in  the  premises  In  which  Mrs.  WIck- 
el claimed  her  dower  right,  and  that.  In  view 
of  these  facts,  Mr.  Norton  knew  of  Mrs. 
Wicket's  claim  wben  he  obtained  the  mort- 
gage, and  hence  she  was  not  equitably  estop- 
ped as  against  Mr.  Norton.  From  what  this 
court  in  si^aklng  through  District  Judge  Ro- 
lapp  said,  it  would  seem  that  the  decision  in 
Norton  v.  Tufts  was  in  part  at  least  based 
upon  the  ground  contended  for  by  Mrs.  Wlck- 
el's  attorneys.    At  page  *7T  of  19  Utah,  at 


Digitized  by 


Google 


Utab) 


HILTON  V.  SLOAN. 


691 


page  411  of  57  Pac,  In  dl8cn88lng  tbe  groands 
of  estoppel.  Judge  Rolapp  said:   "In  tills  case 
It  appears  that,  prior  to  tbe  time  the  plain- 
tiff took  this  mortgage  Eleanor  B.  Wlckel  bad 
commenced  divorce  proceedings  against  her 
husband  in  the  proper  court  in  this  state; 
and  It  Is  not  claimed  that  she  had  any  knowl- 
edge either  of  the  plaintiff's  purpose  to  loan 
her  husband  money,  or  of  the  fact  that  tbe 
latter    executed  the  mortgage  sought  to  be 
foreclosed;  so  that  she  was  never  able  to  ad- 
vise plaintiff  of  her  claim  during  any  time 
that  such  informatfam  would  have  been  of 
benefit  to  her.     We  do  not  understand  that 
mere    silence,    under    such    circumstances, 
woold  amount  to  an  estoppel;  because,  while 
probably  It  would  have  been  her  duty  to 
speak,  and  make  known  her  claim,  had  she 
been  advised  that  her  husband  was  about  to 
make  tbe  mortgage  in  question,  yet  prior  to 
sach  proposed  action  she  could  not  reasonably 
apprehend    that    her   husband,   after   being 
made  acquainted  through  the  divorce  pro- 
ceedings with  tbe  fact  that  abe  claimed  to  be 
his  wife,  would  execute  a  mortgage  to  the 
plaintiff,  or  any  other  person,  and  permit  a 
woman  having  no  Interest  in  the  property  to 
assume  to  sign  such  document  for  the  appar- 
ent purpose  of  releasing  dower.    If  the  plain- 
tiff in  this  case  was  misled,  it  was  through 
tbe    wrongs    of    Elbrldge    Tufts,    and    not 
through  any  negligence  or  fault  of  the  de- 
fendant Eleanor  B.  Wickel."    From  tbe  fore- 
going It  seems  that  tbe  court  assumed  that 
tbe  commencement  and  pendency  of  the  ac- 
tion for  a  divorce  by  Mrs.  Wickel  "prior  to 
tbe  time  plaintiff   [Norton]  took  bis  mort- 
gage" was  In  itself  sufficient  to  apprise  Mr. 
Norton  of  Mrs.  Wickel's  claim  that  she  was 
tbe  lawful   wife  of  Mr.   Tufts.    The  court 
tbus,  in  effect  at  least,  h^d  that  if  Mrs. 
Wickel,  by  her  former  conduct,  bad  held  out 
to  the  world  that  Mr.  Wickel,  and  not  Mr. 
Tufts,  was  her  husband,  she  immediately,  up- 
on  learning  her  true   status,   bad  likewise 
openly  by  a  proper  action  in  court  disavow- 
ed her  relation  with  Mr.  Wickel,  and  had  an- 
nounced that,  notwithstanding  her  apx>arent 
former  relation  with  Mr.  Wickel,  she  never- 
tbeless  was  tbe  lawful  wife  of  Mr.  Tufts. 
Tbe   controlling   elements   upon   which    tbe 
court  seemingly  based  the  decision  therefore 
■were:    (1)  That  Mrs.  Wickel,  upon  learning 
of  the  Invalidity  of  the  church  divorce,  at 
once  ceased  to  live  and  cohabit  with  Mr. 
^Tickel,  and  by  commencing  an  action  for 
divorce  against  Mr.  Tufts  liad  effectually  re- 
pudiated that  which,  'by  ber  former  conduct, 
tbe  public  generally  had  a  right  to  assume  as 
'true,  namely,  that  she  was  not  the  wife  of 
Blr.  Tufts  because  she  was  tbe  wife  of  John 
"^Vickel;   and  (2)  that  Mr.  Norton  at  the  time 
Jse  obtained  the  mortgage,  if  be  did  not  actn- 
a.lly  know  of  Mrs.  Wick^'g  claim  that  she 
-was  tbe  wife  of  Mr.  Tufts,  at  least  bad  tbe 
zxieans  at  band  to  ascertain  that  fact,  and 
-eliat  Mrs.  Wickel  in  no  way  misled  nor  at- 
tempted to  mislead  him.   As  is  clear  from  tbe 


opinion,  therefore,  tbe  court  found  that  Mrs. 
Wickel,  neither  In  law  nor  In  fact,  had  mis- 
led Mr.  Norton,  and  hence  was  not  estopped 
from  asserting  her  claim  as  against  bim. 
The  contention  of  appellants  in  these  cases  is 
to  tbe  effect  that  respondent  by  ber  acts  and 
conduct  misled  them  into  dealing  with  Dr. 
Park  as  an  unmarried  man,  and,  if  she  is 
now  permitted  to  enforce  her  claims  against 
them,  it  can  only  be  done  by  gainsaying  the 
effect  of  hOT  conduct  to  thebr  detriment  This, 
the  appellants  claim,  equity  and  good  con- 
science forbid. 

From  the  foregoing  we  think  it  is  quite 
dear  that  the  real  ground  of  estoppel  now 
urged  was  not  decided  to  be  an  element  in 
the  case  of  Norton  v.  Tufts,  and  hence  was 
not  passed  on  in  that  case.  While  it  is  true 
that  tliere  was  at  least  an  attempt  to  set  up 
an  estoppel  in  the  answer  In  Hilton  v.  Roy- 
lance,  it  Is  equally  true  that  tbe  trial  court 
made  no  rulings  or  in  any  way  alluded  to 
this  issue,  either  in  the  findings  of  fact  or 
conclusions  of  law  In  that  case.  The  find- 
ings of  fact  and  conclusions  of  law  In  that 
case  were  limited  to  the  one  issue,  namely, 
tbe  issue  of  marriage,  and  tbe  trial  court 
found  that  the  respondent  In  these  cases  and 
Dr.  Park  were  not  married,  and  that  she 
was  not  Dr.  Park's  widow,  and  hence  bad 
no  right  of  dower  In  his  estate.  If  the  ques- 
tion of  estoppel  was  thus  an  Issue  In  Hilton 
V.  Roylance,  the  parties,  as  well  as  the  trial 
court,  had  ignored  and  abandoned  it;  and, 
if  this  be  so,  it  is  not  easy  to  see  how  this 
court  oould  have  reviewed  an  issue  which 
was  not  considered  or  passed  upon  in  some 
form  by  tbe  trial  conrt  It  is  true  that  the 
respondent,  who  was  the  appellant  in  that 
case,  insisted  in  her  brief  and  argument  that 
she  was  not  estopped,  and  It  is  equally  true 
that  Mrs.  Roylance,  the  respondent  in  that 
case,  urged  in  her  brief  and  argument  that 
Mrs.  Hilton,  the  respondent  here,  was  estop- 
ped, but  such  estoppel  was  asserted  upon  tbe 
following  grounds:  "On  the  ground  of  pub- 
lic policy,  public  morality,  and  public  decen- 
cy, appellant  is  estopped  from  obtaining  any 
rdlef  whatever  in  this  case,  or  from  claim- 
ing, asserting,  or  establishing  that  she  is,  or 
ever  was,  the  wife  of  Dr.  John  R.  Paris." 
See  page  4S,  respondent's  brief  In  the  case 
of  Hilton  V.  Roylance.  This  dalm  of  estop- 
pel was,  therefore,  a  mere  general  claim 
that  respondent  was  estopped  from  claiming 
to  be  tbe  wife  of  I>r.  Park.  This  court  in 
tbe  opinion  in  Hilton  v.  Roylance  treated  tbe 
matter  even  more  generally.  All  that  is 
said  upon  this  question  is  found  on  page  169 
of  25  Utah,  on  page  671  of  69  Pac,  where 
Mr.  Justice  Bartch,,  speaking  for  the  court, 
said:  "Nor,  under  tbe  circumstances  dis- 
closed in  evidence,  is  she  now  estopped  from 
asserting  ber  marriage  with  Dr.  John  R. 
Park,  or  from  denying  the  legality  of  taer 
subsequent  marriage."  Not  a  word  is  there 
said,  nor  intimation  made  that  she  is  estop- 
ped, for  spedal  reasons  as  against  a  partlcu- 
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lar  grantee  of  Dr.  Park,  her  alleged  husband, 
but  the  statement  of  the  court  la  coufined  to 
two  matters,  namely,  her  marriage  with  Dr. 
Park  and  her  subsequent  marriage  with  Mr. 
Hilton.  The  court  simply  held  that  she  was 
not  estopped  from  claiming  the  former  nor 
denying  the  legality  of  the  latter.  All  this 
may  be  conceded  as  a  general  proposition, 
and  yet,  when  we  come  to  apply  her  conduct 
concretely  to  particular  Individuals  who  had 
dealings  with  Dr.  John  R.  Park,  her  hus- 
band, during  his  lifetime,  it  may  be  that  np- 
on  the  principles  of  common  Justice  and  in 
good  conscience  she  should  be  estopped  as 
against  sucji  individuals  who  claim  aa  the 
innocent  purchasers  and  grantees  of  Dr. 
Park.  This  latter  is  the  claim  that  is  now 
presented,  and  as  a  basis  for  which  the  par- 
ties to  the  present  actions  made  an  agreed 
statement  of  facts  upon  which,  as  we  have 
already  stated,  the  trial  court  based  its  con- 
clusion that  respondent  was  not  estwpped. 
That  the  former  members  of  this  court  recog- 
nized a  distinction  between  the  general  claim 
of  estoppel  as  passed  on  In  Hlltxan  v.  Roy- 
lance  and  the  claim  of  estoppel  as  now  made 
Is  clearly  shown  from  what  is  said  in  a  case 
decided  nearly  three  years  after  the  decision 
In  the  Roylance  Case,  namely,  the  case  of  In 
re  Park  Estate,  29  Utah,  257,  81  Pac.  83.  In 
the  latter  case  Mr.  Chief  Justice  Bartdi,  who 
was  the  writer  of  the  opinion  In  the  Roy- 
lance Case,  at  page  264  of  29  Utah,  at  page 
84  of  81  Pac,  in  referring  to  the  plea  of  es- 
toppel, says:  "Whether  she  can  now  main- 
tain such  suits  against  innocent  third  par- 
ties who  made  such  purchases  ignorant  of 
the  status  existing  between  her  and  the  ven- 
der, or  whether  her  conduct  during  the  life- 
time of  the  vender  was  sudi  as  to  estop  her 
from  maintaining  them,  are  questions  which 
we  do  not  dedde;  the  same  not  being  mate- 
rial to  this  decision.  Snch  questions  can 
only  be  determined  upon  proper  pleadings 
and  proof.  There  is  nothing  in  this  case 
showing  an  estoppel."  The  "suits"  referred 
to  by  the  Chief  Justice  are  the  very  suits 
that  are  now  being  prosecuted  by  respondent 
on  the  one  band  and  defended  by  appellants 
upon  the  other.  From  the  foregoing  it  seems 
clear  to  as  that  the  issue  of  estoppel  as  now 
presented  for  decision  was  neither  presented 
nor  decided  in  either  of  the  cases  to  which 
reference  has  been  made. 

Neither  can  it  be  said  that  the  question 
was  necessarily  involved,  and  hence  decided, 
although  not  discussed,  by  the  court  This 
contention  might  be  sound  If  the  parties  to 
the  actions,  as  -well  as  the  court,  bad  not  spe- 
cifically stated  what  th««  character  of  the  es- 
toppel was  that  was  claimed  on  the  one  hand 
and  defended  on  the  other  and  finally  decid- 
ed by  the  court  When  a  specific  ground  for 
an  estoppel  Is  alleged  and  the  court  passes 
upon  such  ground  only,  it  cannot  with  any 
show  of  reason  be  said  that  such  ground  in- 
cludes all  other  grounds  of  estoppel,  and,  be- 
cause the  court  considered  and  paned  upon 


that  ground,  therefore  every  possible  g^oond 
which  may  be  urged  in  a  subsequent  case  aaa 
been  Included  In  the  former  decision,  and  has 
thus  become  stare  decisis.  We  do  not  un- 
derstand this  to  be  the  law. 

The  question,  therefore,  is:  Do  the  con- 
ceded facts  constitute  an  estoppel  In  pais  in 
favor  of  appellants,  who  are  all  grantees  or 
purchasers  from  the  grantees  of  Dr.  Park, 
the  former  husband  of  respondent?  The  ma- 
terial facts  upon  the  issue  of  estoppel,  as  ei- 
ther agreed  to  or  not  disputed,  in  substance, 
are:  That  on  the  5th  day  of  December,  1872, 
at  Salt  Lake  City,  Utah,  the  respond»it  and 
Dr,  Park,  by  a  certain  ceremony  which  this 
court  has  held  constituted  a  valid  marriage 
contract  became  husband  and  wife ;  that  on 
the  19th  day  of  March,  1873,  the  respondent 
and  said  Dr.  Park  obtained  -what  was  by 
them  supposed  to  be  a  divorce  from  their 
church,  which  is  in  words  and  flguree  as  fol- 
lows: "Know  all  persons  by  these  presents: 
That  we  the  undersigned  John  R.  Park  and 
Annie,  his  wife,  before  her  marriage  to  him 
Annie  Armltage  do  hereby  mutually  covenant 
promise  and  agree  to  dissolve  all  the  rela- 
tions which  have  hitherto  existed  between  us 
as  hnsband  and  wife,  and  to  keep  ourselves 
separate  and  apart  from  each  other,  from 
this  time  forth.  In  -witness  whereof,  we  have 
hereunto  set  our  hands  at  Salt  Lake  City, 
U.  T.,  this  19th  day  of  March,  A.  D.  1873. 
Signed  In  the  presence  of  D.  McKenzle.  James 
Mack,  John  R.  Park.  Annie  Flora  Park." 
That  said  Ehr.  Park  died  testate  on  the  30th 
day  of  September,  1900,  at  Salt  Lake  City, 
Utah.  That  said  Dr.  Park  lived  continuously 
in  Salt  Lake  City  from  December,  1872,  to 
the  time  of  his  death,  and  respondent  contin- 
uously lived  therein  from  1872  to  the  time 
of  trial.  That  i^spondent  and  said  Dr.  Park 
never  applied  for  nor  obtained  a  divorce 
from  any  court  of  this  or  any  other  state. 
That  they  never  lived  nor  cohabited  together 
as  husband  and  wife,  and  respondent  never 
demanded  support  from  said  Dr.  Park  during 
his  lifetime,  nor  received  any  aid  from  him. 
That  said  Dr.  Parts,  in  1872,  and  for  many 
years  thereafter,  was  president  of  the  Uni- 
versity of  Deseret  subsequently  and  now 
the  University  of  Utah.  That  for  many  years 
before  and  up  to  within  a  short  time  of  his 
death  he  was  state  superintendent  of  public 
instruction.  That  during  the  whole  period  of 
time  from  1872  up  to  the  time  of  his  death  he 
lived  as  and  represented  himself  to  be  an 
unmarried  man,  and  that  In  making  the  ser- 
eral  conveyances  set  forth  in  the  pleadings  in 
the  foregoing  actions  he  represented  himself 
to  be  and  did  convey  the  lands  in  question  aa 
a  single  man.  That  each  purchaser  before 
be  obtained  bis  conveyance  caused  the  title 
to  the  land  to  be  examined  by  a  competmt 
lawyer  who  approved  the  title  as  free  from 
all  incumbrances  and  claims.  That  said  Dr. 
Park  lived  near  the  real  estate  in  question 
when  the  conveyances  were  made,  and  that 
respondent  never  -was  in  possession  or  occu- 
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pancy  thereof,  either  with  said  Dr.  Park  or 
otherwise.  That  after  obtaining  the  so-call- 
ed church  divorce  the  respondent  wait  by 
her  maiden  name  of  Annie  Armltage,  and  by 
that  name,  In  1875,  married  one  WUUam  Hil- 
ton, an  unmarried  man,  in  Salt  Lake  City. 
That  said  respondent  and  said  Hilton  from 
thence  forward  continuously  lived  and  cohab- 
ited together  In  Salt  Lake  City  as  husband 
and  wife,  said  respondent  being  thenceforth 
known  as  the  wife  of  said  Hilton,  and  went 
by  the  name  of  Mrs.  Hilton.  That  said  re- 
spondent and  said  Hilton,  while  sustaining 
the  relations  aforesaid,  reared  a  family  of  10 
children,  who  were  born  to  tbem  from  the 
time  of  their  said  reputed  marriage  up  to  the 
time  of  the  death  of  said  Dr.  Park.  That 
during  the  years  1887-S9  said  respondent 
Joined  In  conveyances  of  real  estate  by  said 
Hilton  as  his  wife,  all  of  which  conveyances 
were  recorded  in  the  public  records  of  Salt 
Lake  county.  That  said  respondent,  at  least 
six  mouths  prior  to  the  death  of  said  Dr.  Park, 
was  informed  and  knew  that  by  the  decision 
of  this  court  the  so-called  church  divorces 
were  declared  absolutely  void  and  of  no  force 
or  effect,  and  that  the  marriage  relation 
which  was  attempted  to  be  dissolved  by 
such  a  divorce  still  continued  in  full  force 
and  effect  That,  notwithstanding  such 
knowledge  on  her  part,  she  continued  to  live 
and  cohabit  with  said  William  Hilton  as  his 
wife,  and  said  nothing  about  her  marriage 
with  Dr.  Park,  or  as  to  being  bis  wife  until 
after  bis  death,  after  which  she  and  said  Hil- 
ton entered  into  a  legal  marriage,  after  which 
they  continued  to  live  and  cohabit  together 
as  husband  and  wife  the  same  as  they  had 
theretofore  done.  WhUe  the  time  when  the 
original  conveyances  of  the  lands  in  ques- 
tion were  made  by  Dr.  Park  Is  stated  to  have 
been  during  the  years  1888  and  1889,  the 
time  when  the  present  holders  obtained  their 
conveyances  from  the  prior  grantees  of  Dr. 
Park  does  not  appear,  except  in  the  Geoghe- 
gan  Case.  This  we  do  not  deem  as  material, 
for  the  reason  that  it  is  made  to  appear  that 
all  of  the  present  claimants,  as  well  as  their 
grantors,  for  many  years  lived  in  Salt  Lake 
City,  and  at  least  some  of  them  personally 
knew  Dr.  Parle  Further,  the  facts  clearly 
disclose  that  all  knew  him  by  reputation  as 
a  public  educator  and  as  a  single  man,  and 
that,  when  they  obtained  the  property  in 
question,  each  purchaser  had  the  title  exam- 
Ined  as  aforesaid,  and  the  inference  Is  cer- 
tainly strong,  if  not  conclusive,  that  the  orig- 
inal purchasers  from  Dr.  Park  and  of  whom 
tbe  present  claimants  are  grantees  relied  up- 
on Dr.  Park's  conduct,  habits,  and  mode  of 
life  as  well  as  upon  his  declarations  and  rep- 
resentations that  he  was  an  unmarried  man, 
and  as  such  conveyed  the  property  in  ques- 
tion. Out  of  all  the  claimants  there  is  but 
one,  namely  Elizabeth  Goegbegan,  who  it  ap- 
pears knew  when  she  purchased  the  prem- 
ises that  respondent  claimed  a  dower  right 
tberein,  bat  the  original  grantee  of  Dr.  Park 


obtained  the  property  now  owned  by  Mrs. 
Groeghegan  under  the  circumstances  above 
detailed.  We  shall  have  occasion  to  refer 
to  this  phase  of  the  case  again.  Finally,  it 
is  conceded  that  each  one  of  the  original 
grantees  from  Dr.  Park  purchased  the  prop- 
erty conveyed  to  him  in  good  faith  for  valuer 
and  that  each  one  of  tbe  claimants  purchas- 
ed in  the  belief  that  he  was  acquiring  an  ab- 
solute and  unincumbered  title,  and  that  none 
of  them,  except  Elizabeth  Goegbegan,  had 
knowledge,  either  directly  or  Indirectly,  of 
respondent's  claim  or  of  her  relation  to  Dr. 
Park  at  the  time  of  acquiring  the  property. 
Tbe  total  value  of  the  real  estate  of  which 
Dr.  Park  became  seised  after  1872,  and 
which  was  alienated  by  him  before  his  death, 
is  stipulated  to  be  about  |70,000. 

Appellants  contend  that  the  foregoing  facts, 
including  the  Inferences  that  may  be  deduced 
therefrom,  together  with  the  circumstances 
disclosed,  constitute  an  equitable  estoppel  in 
their  favor  as  against  the  dower  claim  of  re- 
spondent. Upon  the  other  hand,  respondent, 
in  effect,  insists  that  whatever  might  be  the 
rule  as  applied  to  other  claims,  as  to  the  claim 
for  dower,  the  facts  are  entirely  insufficient  to 
constitute  equitable  estoppel.  Without  here 
repeating  what  she  claims  in  this  regard,  and 
without  formulating  a  statement  of  the  nec- 
essary elements  constituting  estoppel,  it  must 
suffice  to  say  that  she  relies  on  the  usual  ele- 
ments which  the  courts  under  a  large  variety 
of  circumstances  have  declared  to  be  neces- 
sary In  order  to  successfully  Invoke  an  equi- 
table estoppel  or  estoppel  in  pais.  The  usual 
formula  is  perhaps  as  clearly  stated  as  it  can 
be  by  Mr.  Pomeroy  In  section  805,  vol.  2  (2d 
Ed.)  of  his  excellent  work  on  Equity  Juris- 
prudence, to  which  we  refer  the  reader.  Mr. 
Pomeroy,  with  his  usual  caution  and  loyalty 
to  fundamental  principles,  prefaces  the  for- 
mula adopted  by  him  by  the  following  sugges- 
tion :  "One  caution,  however,  is  necessary, 
and  very  Imiwrtant  It  would  be  unsafe  and 
misleading  to  rely  on  these  general  requisites 
as  applicable  to  every  case  without  examin- 
ing the  instances  in  which  they  have  been 
modified  or  limited."  In  section  808  et  seq., 
In  discussing  the  formula  aforesaid,  the  au- 
thor more  speclflcally  refers  to  conduct  which 
may  give  rise  to  an  estoppel,  and  we  think 
that  the  author  clearly  shows  that  it  is  not 
a  rule  of  universal  application  that  a  party, 
in  order  to  be  estopped,  must  have  known 
the  real  truth  concerning  the  material  facts, 
but  that,  under  peculiar  circumstances,  it 
may  be  quite  sufficient  to  create  an  equitable 
estoppel  if  "the  party,  although  ignorant  or 
mistaken  as  to  the  real  facts,  was  in  such  a 
position  that  he  ought  to  have  known  them, 
so  that  knowledge  will  be  imputed  to  him.  In 
such  case  ignorance  or  mistake  will  not  pre- 
vent an  estoppel."  It  follows  as  a  matter  of 
course  that,  in  order  to  make  the  foregoing 
rule  applicable,  the  party  invoking  the  estop- 
pel must  show  that  at  the  time  he  acted  ui>- 


Digitized  by 


Google 


694 


108  PACIFIC  BBPORTDB. 


(Utah 


on  what  appeared  to  him  to  be  the  real  facts 
he  lacked  both  the  knowledge  and  the  reason- 
able means  of  ascertaining  the  real  facts,  and 
that  he  relied  upon  the  facts  and  circumstan- 
ces as  they  then  appeared  to  him  in  view  of 
the  conduct  of  the  party  against  whom  the 
estoppel  Is  Inyoked. 

Respondent  contends,  also,  that  the  claim 
of  an  equitable  estoppel  most  fall  If  for  no 
other  reason  than  that  there  Is  no  evidence, 
either  direct  or  Inferential,  that  she  Intend- 
ed to  deceive  any  one  by  her  conduct,  and  that 
the  Inference  is  strong.  If  not  conclusive,  that 
she  was  Ignorant  of  her  own  rights,  was  Ig- 
norant of  the  legal  effect  of  the  church  di- 
vorce, and  that  she  in  good  faith  believed  that 
her  marriage  with  Dr.  Park  was  legally  an- 
nulled, and  that  the  one  with  Mr.  Hilton  was 
legal,  and  that  she  in  good  faith  acted  ac- 
cordingly. This  claim  of  respondent  in  our 
Judgment  Is  too  broad.  It  la  not  necessary 
tiiat  in  all  cases  and  under  all  circumstances 
there  must  be  shown  an  actual  Intention  to 
deceive  in  order  to  estop  a  person.  In  2  Her- 
man on  Estoppel,  etc.,  i  773,  In  referring  to 
the  usual  claim  that,  in  order  to  prevent  one 
from  asserting  his  title  upon  the  ground  of 
an  estoppel,  an  actual  intention  to  deceive 
must  be  shown,  the  author  says :  "The  doc- 
trine (equitable  estoppel)  has  not  in  equity 
been  limited  to  cases  where  there  was  an  ac- 
tual Intention  to  deceive.  The  cases  are  nu- 
merous where  the  party  who  was  estopped  by 
his  declarations  or  his  conduct  to  set  up  his 
title  was  ignorant  of  it  at  the  time,  and,  of 
course,  could  have  had  no  actual  intention 
to  deceive  by  concealing  his  title;  yet,  if  the 
drcnmstances  were  such  that  he  ought  to 
have  informed  hlmsdf,'  it  has  been  held  to 
be  contrary  to  equity  and  good  conscience  to 
set  up  his  title,  though  he  was  tn  fact  igno- 
rant of  it  when  he  made  the  representations." 
It  is  almost  unnecessary  to  add  that  mere  in- 
action or  silence  may,  under  peculiar  circum- 
stances, amount  to  both  misrepresentation 
and  concealment  of  the  true  status  of  things 
which  are  Important  for  others  to  know  In 
order  to  protect  their  full  interests.  But  it 
is  further  contended  that  the  right  of  dower 
is  favored  by  the  law,  and  that  the  widow  is 
not  to  be  deprived  of  this  right  except  where 
she  has  been  guilty  of  some  actual  or  intend- 
ed fraud.  Referring  to  section  756  of  the 
volume  last  above  quoted  from,  the  author,  in 
answer  to  the  claim  that  to  constitute  an  es- 
toppel in  p&la  the  party  to  be  estopped  must 
have  been  guilty  of  intentional  fraud,  says: 
"All  that  is  essential  Is  that  there  should  be 
such  conduct  on  the  part  of  the  person  against 
whom  the  estoppel  is  alleged  as  would  make 
it  a  fraud  for  him  to  gainsay  what  he  had 
expressly  admitted  by  his  words  or  tacitly 
confessed  by  his  silence,  but  there  need  not 
be  In  the  precedent  acts  actual  fraud  or  evil 
design.  All  tbnt  Is  meant  In  the  expression 
that  an  estoppel  must  possess  an  element  of 
fraud  is  that  the  case  must  be  one  In  which 
the  circumstances  and  conduct  wonld  render 


it  a  fraud  for  the  party  to  dmy  what  be  had 
previously  Induced  or  suffered  another  to  be- 
lieve and  take  action  upon.  The  door  is  shot 
against  asserting  a  right  tlien  (when)  that 
would  result  in  doing  an  injury  by  the  party 
asserting  it  to  some  other  person,  or  when 
in  good  conscience  and  honest  dealing  he 
ought  not  to  be  permitted  to  gainsay  his  pre- 
vious conduct"  The  right  to  assert  an  estop- 
pel by  appellants  against  respondent,  in  view 
of  the  facts  and  circumstances  of  the  cases 
at  bar,  rests  upon  purely  equitable  grounds. 
An  estoppel  in  pals  is  entirely  a  creature  of 
courts  of  equity,  and  the  equities  of  the  par- 
ticular case  must  control  the  result  of  that 
case.  The  reasons  why  such  estoppels  were 
called  into  existence,  and  when  and  to  what 
extent  they  should  be  enforced,  are  well  stat- 
ed by  the  author  in  section  739  of  2  Herman 
on  Estoppel  and  Res  Judicata,  in  the  follow- 
ing language :  "This  doctrine  is  properly  and 
peculiarly  a  doctrine  of  equity,  originally  in- 
troduced there  to  prevent  a  party  from  tak- 
ing a  dishonest  and  unconscientious  advan- 
tage of  his  strict  legal  rights,  •  •  • 
though,  like  many  other  equitable  doctrines, 
constantly  administered  at  law.  The  ancient 
practice  differed  from  the  modem,  and  in  ac- 
tions at  law,  the  courts,  being  unable  of  giv- 
ing effect  to  this  equity,  were  often  enjoined 
where  the  party  insisted  on  his  rights  at  law 
contrary  to  the  equitable  doctrine.  The  oflBce 
of  equitable  estoppels  at  law  is  therefore  like 
that  of  injunctions  in  equity,  to  preclude 
rights  that  cannot  be  asserted  consistently 
with  good  faith  and  practice,  to  prevent 
wrongs  for  which  there  might  be  no  adequate 
remedy.  And  they  should  consequently,  when 
the  circumstances  will  permit,  be  so  construed 
and  moulded  as  not  to  deviate  from  their  ob- 
ject; and  those  cases  where  estoppels  are 
said  to  be  odious  or  not  favored  should  be 
only  where  the  technicality  of  the  estot^ 
cannot  be  subservient  to  its  equity." 

We  have  thus  shown  the  general  principles 
that  govern  courts  In  applying  the  doctrine 
of  estoppels  in  pais.  Some  courts  have  moot- 
ed, while  others  have  asserted,  the  proposi- 
tion that  an  equitable  estoppel  cannot  be  in- 
voked in  an  action  to  recover  dower,  unless 
the  claim  for  dower  is  made  in  a  proceeding 
in  equity,  for  the  reason  that  the  right  of 
dower  Is  purely  legal  and  is  enforceable  In 
a  law  action.  Whatever  anciently  may  have 
been  the  practice,  or  whatever  it  may  be  in 
some  of  our  sister  jurisdictions,  our  Con- 
stitution admits  of  no  doubt  upon  the  sub- 
ject, since,  by  section  19  of  article  8,  there 
may  be  but  one  form  of  action  in  which  both 
law  and  equity  may  be  administered.  Such, 
we  think.  Is  also  the  great  weight  of  authority 
as  appears  from  thevfollowing  cases  in  which 
dower  claims  or  similar  rights  were  involved 
and  litigated,  and  in  all  of  which  the  courts 
recognized  the  right  to  Interpose  equitable 
estoppels  as  defenses:  Prater  v.  Prater.  87 
Tenn.  78,  9  S.  W.  361.  10  Am.  St  Rep.  623: 
Torston  v.  Torston,  32  N.  J.  Bq.  495;  Sedlak 
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T.  Sedlak.  U  Or.  540,  13  Pac.  452;  Bicbeaon 
V.  Simmons,  47  Mo.  20;  De  France  t.  John- 
sou  (O.  0.)  26  Fed.  891;  Dunlap  v.  Thomas, 
69  Iowa,  358,  28  N.  W.  637.  In  a  number  of 
the  foregoing  cases  the  doctrine  is  also  Illus- 
trated and  applied  that,  whUe  particular 
facts  may  not  be  sufficient  to  estop  the  wid- 
ow as  against  the  estate  of  the  deceased  hus- 
band, they  may  nevertheless  be  sofiBcient  to 
estop  her  as  against  the  Innocent  grantees 
of  her  husband  or  as  against  such  as  dalm 
through  such  grantees.  We  remarlt  that  the 
foregoing  cases,  with  possibly  one  or  two  ex- 
ceptions, are  not  claimed  by  us  as  cases  In 
point  upon  the  facts  and  circumstances  dis- 
closed by  the  record  before  us,  but  what  we 
dalm  for  them  Is  that  they  fully  sustain  the 
principles  for  which  we  cont^id.  The  case 
of  Rlcheaon  t.  Simmons,  supra,  is  In  our 
Judgment  upon  principle  a  case  directly  In 
point  The  equitable  estoppel  In  that  case 
was  based  upon  a  marriage  relation  which 
legally  continued  to  exist  as  In  the  cases  at 
bar  after  It  was  assumed  by  the  parties  to 
the  original  marriage  contract  to  have  been 
ended,  and  the  estoppel  was  based  entirely 
upon  the  conduct  of  the  parties  to  the  orig- 
inal marriage,  although  they  were  In  fact 
Ignorant  of  their  real  legal  status.  Notwith- 
standing this  Ignorance,  however,  the  court 
enforced  the  doctrine  of  protecting  the  inno- 
cent by  InvolsUig,  If  necessary,  an  equitable 
estoppel  against  one  who  by  his  conduct  had 
induced  another  to  act  although  lllcewlse  In- 
nocent of  any  Intentional  deceit,  fraud,  or 
wrongdoing.  The  language  of  Mr.  Justice 
Wagner,  who  wrote  .the  opluion  In  Rlcheson 
y.  Simmons,  supra,  Is  so  apropos  to  some  of 
the  facts  and  circumstances  In  the  cases  at 
bar  that  we  take  the  liberty  to  quote  from 
the  opinion  somewhat  at  length.  At  page  27 
of  the  volume  aforesaid  (47  Mo.),  Mr.  Justice 
Wagner,  in  referring  to  the  estoppel,  said: 
"From  all  the  investigation  that  I  have  given 
to  the  case  It  Is  of  first  impression,  so  far 
as  the  question  presented  is  concerned.  Now, 
the  record  shows  that  since  184!),  a  period  of 
20  years,  Mr.  Bill  and  Mrs.  Barclay  tmve 
not  only  lived  separate  and  apart,  but  they 
have  ceased  to  intermeddle  with  tlie  affairs 
of  each  other.  With  mutual  conctun-ence  they 
have  both  Changed  their  situation  in  life. 
Each  has  married  and  brought  up  children, 
built  up  separate  and  distinct  property,  and 
transacted  their  business  without  regard  to 
any  previous  connection  between  them.  It 
may  be  reasonably  Inferred  that  there  is  not 
any  very  amicable  feeling  of  relationship  «x- 
Istlng  between  them.  Under  such  circum- 
stances does  the  law  demand  or  require  the 
absurdity  of  Mrs.  Barclay,  when  she  wishes 
to  dispose  of  her  private  property,  going  to 
Mr.  Hill  and  asking  him  to  Join  in  the  con- 
veyance, wb«i  at  the  same  time  be  professes 
to  be  the  husband  of  aiiotber  woman?  The 
length  of  time  that  has  elapsed,  the  manner 
ip.  w.bich..each  party  has  regarded  and  treat- 
ed .tl)«  iCitber  ought  to  .operate  as  an  effectu«l 


estoppel,  and  preclude  ^ther  party  from  an 
attempt  to  Intermeddle  In  the  affairs  of  the 
other.  For  upward  of  20  years  Mr.  Hill,  as 
far  as  his  relationship  toward  Mrs.  Barclay 
extends,  has  treated  her  as  a  feme  sole;  and 
upon  no  principle  of  Justice  has  he  any  inter- 
est in,  or  can  he  Interfere  or  exert  any  con- 
trol over,  her  properly.  Mr.  HIU  is  not  here 
claiming  any  right,  but  it  is  set  up  in  defense 
that  the  deed  Is  not  valid  unless  be  Joins  and 
concurs.  But  I  am  of  this  opinion:  I  think 
that  as  Mr.  Hill  has  voluntarily  renounced 
bis  marital  rights,  and,  by  a  course  of  policy 
persisted  in  for  more  than  20  years,  has  led 
Mrs.  Barclay  and  the  whole  world  to  believe 
that  all  control  or  interest  on  his  part  had 
ceased  and  been  surrendered,  he  can  no  longer 
be  a  party,  nor  need  he  be  consulted  in  any 
disposition  she  may  see  proper  to  make  of 
her  property.  Any  other  conclusion  would 
be  promotive  of  injustice  and  lead  to  the 
greatest  hardship."  But  we  need  not  go  to 
the  extent  In  applying  the  estopx>el  in  the 
cases  at  bar  that  the  Supreme  Court  of  Mis- 
souri went  in  Rlcheson  v.  Simmons.  True,  in 
that  case-  the  husband's  rights  to  the  wife's 
property  were  Involved,  while  here  it  is  the 
wife's  rights.  In  the  Rlcheson  Case  it  was 
held,  however,  that  by  reason  of  the  con" 
duct  of  the  husband  and  wife,  who  separat- 
ed and  lived  apart  from  each  other,  and,  in 
the  belief  that  they  were  legally  divorced, 
each  in  good  faith  Intermarried  with  anoth- 
er, and  continued  this  relation  until  the  ac-' 
tlon  was  commenced  In  which  the  question 
was  raised,  that  this  constituted  an  aban- 
donment of  all  marital  rights  as  well  as  an 
estoppel  against  enforcing  such  rights  as 
against  any  one  who  claimed  as  grantee  of 
either  husband  or  wife^  or  against  the  estate 
of  either.  We  are  not  asked  to,  nor  is  it 
necessary  for  us  to  go  to  this  extent  in  these 
cases.  To  hold  that  a  wife  by  her  conduct 
has  either  abandoned  or  forfeited  all  of  her 
marital  rights  as  against  her  husband  and  as 
against  his  estate  is  one  thing,  while  to  bold 
that  by  her  conduct  she  has  led  those  who 
lived  in  the  same  community  vdth  her  and 
her  alleged  husband  to  believe  that  he  was 
a  single  man— that  all  may  deal  with  bim  as 
sudi— that  she  is  the  wife  of  another  man, 
and  that  by  reason  of  such  conduct  she  is 
estopped  as  against  those  who  actually  dealt 
with  the  man  whom  she  now  says  was  her 
lawful  husband  in  the  belief  that  he  was  a 
single  man,  is  quite  a  different  thing.  To 
hold  that  by  respondent's  conduct  in  marry- 
ing Mr.  Hilton  and  in  continuously  for  many 
years  living  and  cohabiting  with  him  as  her 
husband.  In  Joining  with  him  as  his  wife  iu 
making  conveyances  of  his  real'  estate^  In 
bearing  his  name,  and  rearing  his  and  her 
family  of  10  children,  she  did  not  hold  out 
to  the  world  that  her  relations  with  him 
were  precisely  what  they  seemed  to  be,  and 
that  she  had  absolutely  no  claim  whatever 
upon  Dr.  Park,  would  be  to  ignore  the  un^ 
yersal  experience  of  mankind.  -  The,cef09JQtij)' 
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ent  went  even  farther  than  to  permit  others 
to  deal  with  Dr.  Park  from  the  standpoint  of 
mere  appearances.  The  so-called  church  di- 
vorce, while  impotent  to  dissolve  the  exist- 
ing marriage,  nevertheless,  in  effect,  said  to 
Dr.  Park:  "You  may  deal  with  your  proper- 
ty as  an  unmarried  man.  You  may  repre- 
sent yourself  as  such,  and  make  conveyances 
of  your  pr(9>erty  in  your  name  as  a  single 
man."  In  view  of  this,  the  doctrine  that  a 
husband  may  not,  by  his  representations, 
bind  the  wife  with  respect  to  her  dower  right 
In  his  property,  does  not  apply.  She  not  only 
in  effect  agreed  with  Dr.  Park  forever  to 
abandon  him,  but  she  acted  upon  such  agree- 
ment herself  by  entering  into  permanent  con- 
jugal relations  with  another,  and  thus,  by 
such  conduct,  openly  proclaimed  to  the  world 
that,  not  only  bad  she  abandoned  all  person- 
al claims  upon  Dr.  Park,  but  that  all  the 
world  might  deal  with  him  upon  that  basis. 
If  she  had  proclaimed  this  fact  from  the 
housetops,  it  would  have  been  no  more  ef- 
fective than  was  her  conduct,  continued,  as 
it  was,  from  day  to  day,  from  month  to 
month,  and  from  year  to  year  until  the  years 
had  covered  almost  an  entire  generation. 
Under  sudi  circumstances,  it  is  idle  to  assert 
that  the  law  favors  dower,  and  that  nothing 
short  of  a  legal  relinquishment  or  the  strong- 
est grounds  for  an  estoppel  will  ordinarily 
deprive  the  wife  of  her  dower  right  We 
_  concede  that  the  law  favors  the  dower  right, 
'and  is  tenacious  in  protecting  the  wife's 
right  in  her  husband's  estate.  We  also  con- 
cede that  the  doctrine  seems  established,  in 
the  United  States  at  least,  that-  the  mere 
claim  of  bona  fide  or  iiinocent  purchasers  for 
value  is  not  ordinarily  available  as  against 
a  widow's  claim  of  dower.  2  Scrlbner  on 
Dower  (2d  Ed.)  168;  Gano  v.  Gllruth,  4  O. 
Greene  (Iowa)  453;  Felch  v.  Finch,  52  Iowa, 
563,  3  N.  W.  570;  Cruize  ▼.  BUlmlre^  dO 
Iowa,  397,  28  N.  W.  657. 

The  appellants'  rights  are  not  based  upon 
the  naked  claims  of  innocent  purchasers 
While,  in  order  to  prevail,  they,  or  their 
grantors,  must  have  purchased  the  property 
from  Dr.  Park  without  notice  of  respondent's 
right,  yet  this  without  the  elements  of  an  es- 
toppel would  not  be  sufficient  to  protect  fbem. 
When,  however,  such  a  purchaser  obtains 
property  under  the  facts  and  circumstances 
of  these  cases,  he  is  protected  upon  broader 
grounds  than  the  mere  claim  of  innocent  pur- 
.  (Aaser.  In  these  cases,  if  appellants  are  not 
protected  against  the  claims  of  respondent, 
it  will  result  in  permitting  her  to  contradict 
and  gainsay,  to  appellants'  detriment,  aU 
that  she  by  her  solemn  acts  and  daily  con- 
duct during  a  long  period  of  years  avowed 
as  true,  and  will  further  permit  her  to  now 
assert  that  she  did  not  authorize  Dr.  Park 
to  deal  with  all  the  world  as  a  single  man. 
This,  in  justice  and  good  conscience,  she 
ought  not  be  permitted  to  do.  It  is  still 
true,  and  as  applicable  as  ever,  that  "in  a 
moral  tenae  that  la  called  equity  wUcb  la 


found  'ex  sequo  et  bonC  In  natural  Justice, 
in  honesty,  and  in  right."  Moreover,  if  we 
permit  respondent  to  assert  her  claims 
against  these  appellants,  we  must  ignore  the 
fundamental  principle  that,  "wherever  one  of 
two  Innocent  persons  must  suffer  by  the  acts 
of  a  third,  he  who  has  enabled  such  third 
person  to  occasion  the  loss  must  Bustaln  it" 
16  Oyc.  773. 

In  saying  what  we  have  we  are  not  un- 
mindful of  the  fact  that  dower  is  merely  an 
inchoate  right  which  may  or  may  not  ripen 
Into  a  vested  interest,  and  that  a  wife  ia  not 
required  to  stand  guard  over  her  husband, 
and  apprise  those  who  are  about  to  deal 
with  him  of  her  rights.  Neither  is  she  bound, 
or  even  affected,  by  his  representations  that 
he  is  unmarried,  unless  she  knowingly,  or 
under  peculiar  circumstances  amounting  to 
knowledge,  permits  innocent  persons  to  deftl 
with  him  while  in  good  faith  believing  that 
he  Is  what  he  represents  himself  to  be.  The 
law  will  ordinarily  even  protect  wives  who 
are  the  unwilling  dupes  of  designing  men  as 
against  the  claims  of  those  who  have  dealt 
with  such  men  when  they  ate  in  fact  hus- 
bands, regardless  of  whether  persons  dealing 
with  such  husbands  knew  the  actual  rda- 
tion  or  not  But  this  is  protecting  the  wife 
in  her  marital  rights,  and  not  permitting 
her  to  assert  those  rights  against  tbose 
whom,  by  her  own  acts  and  conduct,  she  has 
led  to  believe  that  she  had  no  rights.  Un- 
der such  circumstances,  a  court  of  equity 
and  good  conscience  may  not  arbltiarily  dis- 
regard her  own  acta  and  conduct  or  con- 
done them,  to  the  injury  of  others.  The 
claim  that  she  too  was  innocent  and  was  ig- 
norant with  respect  to  both  her  real  status 
and  her  rights  cannot  prevail  as  against 
those  who.  In  view  of  all  the  circumstances 
may  be  characterized  as  more  innocent  In- 
deed, as  against  that  class,  respondent  can- 
not claim  to  be  innocent.  She  must  be  as- 
sumed to  have  known  what  all  others  knew 
—that  she  could  not  legally  be  the  wife  of 
two  men  at  the  same  tim&  When,  ttaere- 
for«!,  she  by  her  acts  and  conduct  said,  "I 
am  the  wife  of  Mr.  Hilton,"  she,  by  the  same 
acts,  declared  to  all  the  world  that  she  was 
not,  and  legally  could  not  be,  the  wife  of 
Dr.  Park.  Third  persons  therefore  had  a 
right  to  rely  on  her  acts  and  conduct  In  deal- 
ing with  Dr.  Park.  If  during  all  the  years 
from  1875,  when  respondent  married  Mr. 
Hilton,  up  to  about  six  months  before  the- 
death  of  Dr.  Park,  when  she  says  she  first 
learned  of  the  invalidity  of  church  divorces,, 
any  one  had  asked  her  the  direct  question,. 
"Are  you  the  wife  of  Mr.  Hilton,  or  are  yon 
the  wife  of  Dr.  Park,  and  In  the  property 
of  which  do  you  claim  rightsr'  she,  in  view 
of  the  circumstances  would,  she  must  have- 
regarded  the  question  as  aninsnlt,  and  with- 
out any  hesitation  would  have  announced 
that  Mr.  Hilton  and  no  one  else  was  her  hus- 
band, and  In  corroboration  of  the  announce- 
ment would  hare  pointed  to  h«-  children  anA. 
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her  pest  acta  and  conduct  If,  therefore, 
there  was  a  purchaser  from  Dr.  Park  here 
who  had  taken  the  precaution  to  ask  the 
foregoing  question,  and  he  had  received  the 
assomed  answer,  would  any  one  contend,  or 
couM  a  court  of  equity  be  found  anywhere 
that  would  hold,  that  as  against  such  a  pur- 
chaser respondent  would  not  be  estopped? 
We  think  not.  Is  there  any  real  difTerence 
In  so  far  as  a  purchaser  from  Dr.  Park  Is 
concerned  between  the  case  of  appellants  and 
the  assumed  case?  Again  we  say  we  can  per- 
ceiye  none. 

Counsel  for  respondent,  however,  most 
earnestly  Insist  that  all  of  the  foregoing 
facts  may  be  true,  and  yet  there  is  nothing 
which  will  prevent  respondent  from  enfor- 
diig  her  dower  right  In  this  connection  it  is 
again  asserted  that  the  authorities  are  to  the 
effect  that  while  a  widow  may,  by  her  dec- 
larations, acts,  and  conduct  under  certain 
circumstances,  estop  herself  from  sucpessful- 
ly  claiming  her  right  of  dower,  yet  this  is 
not  the  case  with  a  wife  before  the  death  of 
the  husband.  It  Is  therefore  contended  by 
counsel  that  a  wife  cannot  be  barred  from 
claiming  her  dower,  except  by  a  formal  re- 
linquishment of  it  as  provided  by  the  statute. 
The  case  of  Martha  v.  Martin,  22  Ala.  86,  is 
cited  in  support  of  this  contention,  and  much 
reliance  is  apparently  placed  upon  what  is 
■aid  In  that  case.  It  must  suffice  to  say  with 
respect  to  that  case  that  the  proceeding  there 
was  a  direct  one  by  the  widow  to  recover 
dower  in  her  alleged  husband's  estate.  What 
was  said  by  the  court  therefore.  In  that  case 
with  eespect  to  an  estoppel,  was  Intended  to 
apply  to  the  peculiar  facts  and  circumstan- 
ces present  In  that  case,  and  not  to  a  case 
where  the  widow  is  proceeding  against  the 
innocent  grantees  of  her  allied  husband.  If 
it  be  conceded  that  as  against  the  estate  of 
Dr.  Park  respondent  would  not  be  estopped, 
-yet  as  against  the  claims  of  third  persons 
she  may  be,  and  ought  to  be.  It  may  also 
l>e  conceded,  as  is  held  in  another  case  cited 
by  counsel,  namely,  Towles  v.  Fisher,  77  N.- 
C.  437,  that  the  husband  cannot  represent 
the  wife  with  respect  to  her  dower  right  and 
thus  bind  her  by  bis  representations,  yet 
nnder  the  facts  and  circumstances  of  the 
cases  at  bar,  as  we  have  already  attempted 
to  show.  If  respondent  did  not  in  express 
terms  do  so,  she  nevertheless,  by  unavoidable 
Implication,  authorized  Dr.  Park  to  represent 
himself  as  a  single  man,  and  to  deal  with  his 
property  as  such.  Moreover,  by  the  same 
acts,  and  in  the  same  manner,  she  announc- 
ed to  all  the  world  that  she  not  only  had 
abandoned  Dr.  Park  for  all  time,  but  had 
also  abandoned  all  claims  upon  him  as  a 
wife,  and  she  proceeded  to  and  did  act  upon 
these  declarations  by  entering  into  relations 
which  spoke  louder  than  mere  words.  What 
is  said  In  the  foregoing  cases,  therefore,  can 
have  no  application  to  the  facts  and  circum- 
stances In  the  cases  at  bar.  The  same  may 
be  said  with  respect  to  the  case  of  Martlen 


V.  Norrls,  01  Mo.  466,  8  S.  W.  849.  The  only 
other  case  upon  which  counsel  specially  rely 
is  Wright  y.  De  Groff,  14  Mich.  163.  In  that 
case  the  widow  was  held  not  est(H>ped  from 
Insisting  upon  her  dower  right  for  two  rea- 
sons: (1)  Because  the  agreement  set  up 
against  her,  and  upon  which  the  estoppel  was 
claimed,  was  held  void  under  the  statute  of 
frauds  and  hence  of  no  force  either  offensive- 
ly or  defensively;  and  (2)  because  the  acts 
of  the  widow,  the  second  ground  of  estoppel, 
were  all  performed  while  she  was  acting  in 
a  representative  capacity,  and  the  court  held 
that  they  did  not  constitute  an  estoppel 
against  her  personal  rights.  Giving  the  fore- 
going, as  well  as  all  other  similar,  cases, 
their  full  force  and  effect,  what  relevancy 
have  they  to  the  cases  at  bar?  Clearly  none 
whatever. 

In  view  of  all  the  circumstances,  upon 
what  reasonable  ground  can  respondent  base 
her  claim  that  her  rights  In  equity  and  good 
conscience  are  superior  to  the  rights  of  appel- 
lants? Without  ignoring  the  fundamental 
principles  uppn  which  equitable  estoppels  are 
based,  we  confess  that  we  are  nnable  to  see 
wherein  respondent  can  now  be  permitted  to 
entirely  Ignore  her  past  acts  and  conduct  as 
Against  appellants  and  compel  them  to  sur- 
render to  her  as  Dr.  Park's  widow  a  portion 
of  the  property  that  they  purchased  from 
Dr.  Park  in  good  faith  while  she  claimed  to 
be  the  wife  of  Mr.  Hilton.  In  order  to  recov- 
er in  these  actions,  she  must  be  permitted  to 
say,  to  the  detriment  of  appellants,  that  her 
past  acts  and  conduct  by  which  she  led  the 
whole  community,  including  appellants,  to  be- 
lieve that  she  was  the  wife  of  Mr.  Hilton, 
was  a  mere  sham  and  falsehood.  This  equi- 
ty and  good  conscience  forbids  us,  to  permit 

In  what  we  have  said  we  disclaim  any  In- 
tention to  in  any  way  reflect  upon  the  mo- 
tives or  the  intentions  of  respondent  She, 
to  a  certain  extent  was  the  dupe  of  circnm- 
stances,  and,  we  have  no  doubt  acted  in 
good  faith.  By  reason  of  her  relations  with 
Mr.  Hilton,  we  do  not  wish  to  be  understood 
as  imputing  to  her  any  Impure  motives,  any 
moral  wrong,  nor  that  she  consciously  (except 
in  the  manner  we  have  stated)  desired  to  de- 
ceive any  one.  If  we  permitted  her  to  pre- 
vail in  these  actions,  however,'  she  would  per- 
petrate a  wrong  upon  Innocent  persons.  Our 
system  of  Jurisprudence  would  fall  far  short 
of  accomplishing  what  is  claimed  for  it  if  it 
were  Impotent  to  afford  relief  under  circum- 
stances like  those  in  the  cases  at  bar,  and 
a  court  of  conscience  that  would  fail  to  pro- 
tect the  purchasers  In  their  rights  as  against 
the  claims  of  respondent  would,  in  our  Judg- 
ment, entirely  ignore  the  fundamental  prin- 
ciples upon  which  that  system  of  jurispru- 
dence is  founded. 

In  conclusion  we  ronark  that  it  Is  claimed 
that  the  Judgment  against  Elizabeth  Ooeghe- 
gan  should  be  affirmed  If  for  no  other  reason 
than  that  she  purchased  the  property  claim- 
ed by  her  after  being  made  cognizant  of  re- 
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spondent'a  claim  of  dower.  It  is,  however, 
conceded  that  Mrs.  Qoeghegan  purchased 
from  a  grantee  of  Dr.  Park,  and  that  this 
grantee  obtained  the  property  under  the 
facts  and  circumstances  herein  stated.  The 
grantor  of  Mrs.  Goeghegan  could  thus  have 
Invc&ed  the  estoppel  against  respondent,  and. 
If  this  be  so,  Mrs.  Goeghegan  may  do  so  as 
a  subsequent  purchaser.  Ewart  on  Estoppel, 
220-221.  If  this  be  not  so,  an  estoppel  would 
be  of  but  little  benefit  to  a  purchaser  of  prop- 
erty, since  he  could  not  transfer  it  to  another 
with  the  same  rights  that  it  Is  held  by  the 
purchaser.  If,  therefore,  the  original  pur- 
chaser may  successfully  ward  off  an  attack 
on  bis  property  upon  the  ground  of  an  equi- 
table estoppel  against  a  claimant,  why  may 
not  the  grantee  of  such  owner  defeat  the 
claim  upon  the  original  estoppel  the  same  as 
the  original  owner  could  have  done?  We 
confess  that  we  can  see  no  reasons  why  such 
a  grantee  does  not  stand  in  the  shoes  of  his 
grantor,  and  counsel  for  respondent  have 
advanced  none.  What  we  have  said  with  re- 
gard to  the  Judgment  against  Mrs.  Goeghe- 
gan applies  also  to  the  Judgments  against 
Sloan  and  Nellie  M.  Blair. 

The  Judgment  in  each  case  is  therefore  re" 
versed,  with  directions  to  the  district  court 
to  set  aside  its  conclusions  of  law  that  re- 
spondent is  not  estopped  from  claiming  a 
dower  Interest  in  the  several  parcels  of  land 
described  in  her  complaint  in  eadi  case,  and 
to  substitute  a  conclusion  of  law  that,  by  rea- 
^son  of  the  conceded  and  undisputed  facts  as 
they  are  made  to  appear  from  the  stipulation 
of  the  parties  and  otherwise,  respondent  is 
so  estoK)ed;  and  to  enter  Judgment  or  de- 
cree in  each  case  quieting  the  title  to  the 
real  estate .  described  in  the  several  com- 
plaints to  the  several  appellants  in  accord- 
ance with  the  prayers  contained  in  their  an- 
swers. It  is  further  ordered  that  the  sev- 
eral parties  to  the  foregoing  actions  pay  his 
own  costs  on  appeal. 

Mccarty,  J.,  and  lewis.  District  Judge, 
concur. 

(37  Utah,  384) 

HIUFOH  V.  SNYDER  et  nx. 

(Supreme  Court  of  Utah.     April  19,  1910.) 

1.  Judgment  (|   708*)  —  Conolusivbness  — 
Thibd  Persons. 

Where  the  law  provides  a  proceeding  to  es- 
tablish an  individual  8  status  upon  giving  notice 
prescribed  by  law,  a  judement  in  a  proceeding 
solely  for  that  purpose,  declaring  the  status  of 
the  individual,  is  admissible  in  evidence  against 
a  stranger  in  any  subsequent  suit  to  prove  such 
status,  beine  evidence  of  that  fact  against  all 
the  world;  out  where  the  action  is  between  in- 
dividuals, and  the  status  of  an  individual  is 
merely  incidentallv  in  issue,  the  judgment  there- 
in is  not  admissiDle  against  strangers  to  that 
judgment,  so  that  a  judgment  in  an  action  to 
recover  dower  in  land  conveyed  by  the  husband 
in  which  the  widow's  marriage  was  in  issue  and 


established  is  not  admissible  in  a  subsequent  ac- 
tion against  strangers  to  that  judgment  to  niove 
the  marriage ;  the  establishment  of  the  widow's 
status  as  a  married  woman  being  merely  in- 
cidental to  the  main  purpose  of  the  suit. 

[Ed.  Xote.— For  other 'cases,  see  Judgment, 
Dec.  Dig.  f  708.»] 

2.  JUDOMBNT  (8  70S*)— CONCtWBIVESESS. 

In  an  action  against  an  estate  to  have 
plaintiff  declared  the  widow  of  decedent  under 
a  valid  marriage  and  to  have  dower  awarded 
her,  grantees  of  decedent  were  not  bound  by  tie 
judgment  therein,  establishing  the  marriage,  the 
adjudication  of  plaintiff's  status  being  merely 
incidental  to  the  action  to  establish  dower,  so 
that,  in  an  action  against  such  grantees  by  the 
widow  to  establish  dower  in  the  land  conveyed 
to  them,  the  judgment  was  not  admissibie  to 
prove  her  marriage. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig,  I  708.*] 

3.  DowEs  (f  79*)— AonoNS  TO  Esttabush— 

BUBDEN   OF    PBOOF— MaBBIAOS. 

In  an  action  for  dower,  the  burden  is  upon 
the  widow  to  establish  a  valid  marriage;  the 
validity  of  her  marriage  being  put  in  issue. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent . 
Dig.  J  205;    Dec  Dig.   i  79.*] 

4.  DOWEB   (I   80*)    —   FiNDINOS  —   Neqatitk 

Findings. 

In  an  action  for  dower,  a  finding  that  plain- 
tiff must  fail  because  she  nlied  to  establish  the 
existence  of  a  lawful  marriage  between  herself 
and  decedent  is  in  effect  a  negative  finding,  and 
is  suflicieDt  to  support  a  judgment  for  defendant 
on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Dower,  Dee. 
Dig.  {  80.*] 

Appeal  from  District  Court  Third  District; 
C.  W.  Morse,  Judge. 

Action  by  Annie  F.  A.  Hilton  against  Gide- 
on Snyder  and  wife.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

N.  V.  Jones  (Ogden  Hlles,  of  counsel),  for 
appellant    Snyder  &  Snyder,  for  respondents. 

FRICK,  J.  This  is  an  action  to  recover  dow- 
er. The  case 'may  be  said  to  be  a  companion 
to  the  case  of  Hilton  v.  Sloan,  108  Pac.  688, 
and  the  seven  other  cases  tried  with  that 
case,  all  of  which  have  Just  been  decided  by 
this  court  The  controlling  issues  presented 
for  trial  to  the  district  court  affirmatively 
stated,  are:  (1)  The  marriage  of  appellant 
to  Dr.  Park;  and  (2)  that  appellant  was  es- 
topped from  claiming  her  dower  Interest  In 
the  land  in  question  as  against  respondent. 
The  parties  to  the  action  at  the  trial  stipulat- 
ed with  regard  to  all  the  issues  except  that 
of  marriage,  which  was  left  to  be  established 
by  such  competent  evidence  as  'iippellant 
might  produce.  The  only  evidence  that  she 
produced  in  support  of  her  claim  that  she 
was  married  to  Dr.  Park,  and  that  she  was 
his  legal  wife,  and  hence  his  widow,  were 
the  pleadings,  findings  of  fact,  oonclusions  of 
law,  and  Judgments  in  the  cases  of  Hilton  v. 
Roylance,  25  Utah,  129,  69  Pac.  660,  58  Lk  K. 
A.  723,  95  Am.  St  Rep.  821,  and  Hiiton  ▼. 
Stewart  25  Utah,  161,  69  Pac.  671. 

It  is  deemed  material  to  state  the  issues 
that  were  Involved  in  those  two  cases.    Hll- 
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ton  T.  Roylance  was  an  action  by  the  appel- 
lant here  to  recover  dower  In  land  coDveyed 
by  Dr.  Park  during  his  lifetime,  and  during 
the  time  it  Is  alleged  appellant  was  his  wife. 
In  that  case  Mrs.  Roylance  denied  that  ap- 
pellant and  Dr.  Park  ever  had  been  married. 
The  trial  court  found  that  Issue  in  favor  of 
Mrs.  Roylance  and  entered  Judgment  accord- 
ingly, but  this  court,  on  appeal,  reversed,  the 
Judgment,  and  ordered  findings  and  Judgment 
in  favor  of  appellant  here,  who  was  also  the 
appellant  in  that  case.  By  the  findings  and 
Judgment  in  that  case  It  was  adjudicated 
that  appellant  and  Dr.  Park  were  married  as 
claimed  by  appellant,  and  that  at  the  time 
of  the  conveyance  of  the  property  involved 
In  that  case,  and  at  the  time  of  his  death, 
she  was  his  legal  wife.  In  the  action  or  pro- 
ceeding of  Hilton  V.  Stewart,  supra,  appel- 
lant petitioned  the  court  (1)  that  it  be  ad- 
judged that  she  is  the  widow  of  Dr.  Park; 
(2)  that  she  be  awarded  a  certain  sum  per 
month  out  of  Dr.  Park's  estate  as  his  widow 
for  maintenance  and  support  pending  the  ad- 
ministration of  the  estate;  and  (3)  that  she 
be  awarded  a  widow's  share  in  the  estate  of 
Dr.  Park.  It  may  be  said  that  in  effect  the 
latter  proceeding  was  either  directly  against 
the  estate,  or  indirectly  so  by  proceeding 
against  Mr.  Stewart  as  the  executor  of  the 
last  will  and  testament  of  Dr.  Park,  which 
wlU  bad,  in  a  proper  proceeding,  been  duly 
probated  when  Hilton  v.  Stewart  was  com- 
menced and  determined.  Tbt  district  court 
In  Hilton  T.  Stewart  also  fonnd  against  ap- 
pellant upon  all  three  claims  aforesaid.  On 
appeal  to  this  court,  however,  the  findings 
and  Judgment  of  the  district  court  were  re- 
versed as  to  the  first  and  third  claims.  As 
to  the  second  claim  the  lower  court  was  sus- 
tained by  this  court,  but  for  reasons  other 
than  those  given  by  the  district  court 

From  the  foregoing  it  will  thns  be  seen 
that  in  two  actions  or  proceedings  in  which 
appellant  was  plaintiff  it  had  been  adjudi- 
cated by  this  court  that  she  at  a  certain  time 
and  place  was  legally  married  to  Dr.  Park, 
and  that  at  the  time  of  his  death  was  his 
lawful  widow,  and  as  such  was  entitled  to  a 
widow's  share  in  bis  estate.  At  the  trial  of 
the  case  at  bar  in  the  district  court  that 
conrt  pro  forma  admitted  the  findings  and 
Judgments  aforesaid  in  evidence  over  respond- 
ent's objection,  with  the  undeistandlng,  how- 
ever, that  their  effect  as  evidence  would  be 
determined  later.  Upon  further  considera- 
tion, the  court  ruled  that  the  findings  and 
Judgment  in  neither  of  the  cases  mentioned 
were  admissible  as  evidence  of  the  marriage 
in  the  case  at  bar.  Appellant  having  pro- 
duced no  other  or  further  evidence  of  her 
marriage  with  Dr.  Park,  the  court  found  that 
Issue  in  favor  of  respondent,  and  entered 
Judgment  against  appellant  upon  the  sole 
ground  that  she  had  failed  to  prove  her  mar- 
riage to  Dr.  Park,  and  hence  had  not  estab- 
lished her  right  to  dower  in  the  lands  in 
queetjon.     Appellant    assigns   the   ruling  of 


the  court  excluding  the  Judgments  as  error, 
and  insists  that  the  findings  and  Judgment  in 
both  cases  were  competent  and  conclusive 
evidence  of  the  marriage  claimed  by  her. 

As  we  understand  appellant's  contention.  It 
is.  in  effect,  this:  That  proceedings  to  estab- 
lish a  status,  such  as  marriage,  divorce,  pedi- 
gree, citizenship,  inquisitions  of  luoacy,  etc., 
are  in  their  nature  proceedings  in  rem,  and 
hence  the  Judgment  by  which  the  status  of 
any  individual  Is  adjudged  is  competent  evi- 
dence as  against  all  the  world  to  prove  the 
status  as  It  is  declared  to  be  by  such  a  Judg- 
ment 2  Black  on  Judgments,  IS  802-806,.  In- 
clusive. Appellant  therefore  Insists  that  In 
both  cases  referred  to  her  status,  namely,  that 
she  was  the  legal  wife  of  Dr.  Park,  was 
solemnly  adjudicated,  and  that  hence  the 
Judgments  in  those  cases  were  at  least  evi- 
dence of  her  marriage  with  Dr.  Park.  It 
may  be  conceded  that  where  there  is  some 
law  by  which  a  proceeding  to  establish  a 
status  of  any  individual  may  be  instituted 
upon  such  notice  as  may  be  prescribed  by 
law,  in  such  a  proceeding  the  Judgment  de- 
claring the  status  of  the  Individual  in  whose 
Interest  or  against  whom  the  proceeding  Is 
had  may  ordinarily  be  used  as  evidence 
against  all  the  world  for  the  purpose  of  prov- 
ing that  the  status  is  what  it  is  declared  to 
be  in  the  Judgment  "  Generally  it  may  be 
conceded  that  in  nearly  all,  if  not  all.  Juris- 
dictions special  proceedings  are  provided  for 
by  which  the  status  of  certain  individuals 
may  be  determined  and  established  when  for 
special  reasons  it  becomes  necessary  to  do  so. 
Those  most  generally  provided  for  are  in- 
quisitions of  lunacy,  naturalization  proceed- 
ings by  which  certain  individuals  are  ad- 
Judged  citizens,  and  matters  of  that  chara.c- 
ter.  We  know  of  no  special  law  or  procedure 
in  this  statoy  however,  whereby  every  possible 
status  may  be  established  as  is  done  in  some 
countries,  notably  In  England.  Shores  v. 
Hooper,  153  Mass.  231,  26  N.  B.  846,  11  L.  B. 
A.  308.  But  even  where  status  may  be  de- 
termined by  some  special  proceeding,  notice 
thereof  is  usually  provided  for  which  must 
be  given  to  some  designated  public  official, 
or  to  the  public  generally,  by  publication,  or 
the  like.  In  this  way  the  public  generally 
may  be  said  to  have  been  brought  Into  court, 
and  for  that  reason  may  be  bound  by  the 
Judgment  for  certain  purposes  at  least  In 
cases  between  individuals,  however,  where 
the  status  is  merely  Incidentally  in  issue,  a 
Judgment  which,  among  other  things,  also 
fixes  the  status  of  one  or  both  parties,  is  not 
admissible  as  evidence  of  that  fact  as  against 
strangers  to  that  Judgment  So  far  as  we 
are  aware,  the  reasons  for  the  rule  itself 
governing  the  admission  and  exclusion  of 
Judgments  obtained  between  private  parties 
In  proceedings  where  the  status  of  an  indi- 
vidual Is  incidentally  involved  are  the  same 
as  in  other  cases.  As  we  understand  the  rule 
which  distinguishes  a  status  from  any  other 
element  in  a  case,  It  Is  this:   If  an  action. 
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althongb  prosecuted  by  one  Individual  against 
another,  Is  Instituted  for  the  sole  purpose  of 
changing  or  declaring  the  status  of  either 
one  or  both  of  the  parties  to  the  action,  than, 
In  the  absence  of  fraud  or  collusion  in  ob- 
taining the  Judgment,  It  is  binding  upon  all 
the  world  as  well  as  the  parties  and  their 
privies.  But,  If  the  status  Is  merely  Inci- 
dentally involved,  the  judgment,  although  fix- 
ing the  status  of  either  or  both  parties,  is  not 
admissible  as  against  strangers  as  evidence 
of  the  status.  It  certainly  cannot  be  serious- 
ly contended  that  the  case  of  Hilton  y.  Roy- 
lance  was  instituted  and  prosecuted  for  the 
purpose  of  eBtablisbing  appellant's  status. 
The  purpose  of  that  action  was  to  recover 
dower,  and  the  relation  of  appellant  to  Dr. 
Park,  while  a  material  Issue,  was  neverthe- 
less only  an  Incidental  issue.  That  is,  the 
principal  thing  sought  to  be  obtained  by  that 
action  was  to  obtain  dower  in  particular  land 
once  owned  by  Dr.  Park,  and  by  him  con- 
veyed to  Mrs.  Roylance,  and,  in  order  to  ob- 
tain the  principal  thing,  the  marriage  be- 
tween appellant  and  Dr.  Park  had  to  be 
inroved.  This  was,  therefore,  a  mere  element 
to  be  established.  Dr.  Park's  ownership  of 
the  property  during  the  marriage  relation, 
his  conveyance  thereof,  and  its  value  were 
elements  which  had  to  be  established,  all  of 
them  essential,  but  only  incidental.  It  might 
as  well  be  contended  that  the  Judgment  in  the 
Roylance  Case  was  evidence  upon  any  other 
issue  In  any  other  case  commenced  by  appel- 
lant to  recover  dower  in  so  far  as  the  issues 
in  the  two  cases  were  the  same.  It  is  mani- 
fest the  court  committed  no  ^rror  in  exclnd- 
ing  the  Judgment  in  the  Hilton  v.  Roylance 
Case. 

Did  the  court  err  in  excluding  the  Judg- 
ment in  the  case  of  Hilton  v.  Stewart,  which 
we  have  assumed  in  efl^ect  was  a  proceeding 
against  Dr.  Park's  estate?  We  think  not 
Assuming,  but  not  deciding,  that  all  those 
who  claimed  any  Interest  in  Dr.  Park's  esr 
tate  were  In  legal  effect  parties  to  the  pro- 
ceeding instituted  by  appellant  to  obtain  a 
dower  interest  therein,  it  does  not  follow 
that  all  those  who  simply  claim  as  grantees 
of  Dr.  Park,  and  who  claim  no  interest  in  his 
estate  as  such,  were  also  parties  to  the  pro- 
ceeding. While  any  person  who  claimed  a 
direct  interest  in  Dr.  Park's  estate  could  no 
doubt  have  resisted  appellant's  claim  for 
dower,  and  if  she  was  successful  might  have 
prosecuted  an  appeal  from  any  Judgment  so 
obtained,  such  clearly  was  not  the  case  with 
re^Kindents.  They  had  no  interest  in  Dr. 
Park's  estate  as  such,  and  claimed  none,  and 
hence  could  not  have  tested  appellant's  right 
to  dower  In  It.  They  had  to  postpone  their 
defense,  if  any  they  had,  to  her  claim  for 
dower,  until  she  sought  to  enforce  it  against 
property  in  which  they  were  interested.  Re- 
spondents, therefore,  were  In  no  sense  parties 
to  or  interested  In  the  action  or  proceeding 
of  Hilton  V.  Stewart,  and  hence  cannot  be 
affected  by  any  Judgment  that  was  rendered 


therein,  or  be  condnded  by  any  fact  or  facta 
that  may  have  been  Judicially  determined 
and  established  in  that  proceeding.  The 
end  in  view  in  instituting  those  proceedings 
was  not  merely  to  establish  the  status  of  ap- 
pellant, bat  it  was  to  have  her  rights  in  Dr. 
Park's  estate  as  his  widow  determined  and 
adjudicated.  Her  status,  in  so  far  as  stran- 
gers to  the  estate  were  concerned,  was  thus 
again  determined  and  declared  for  the  pur- 
pose of  a  particular  proceeding  only.  Under 
such  circumstances,  the  Judgniient  entered  in 
a  proceeding  in  which  the  status  is  In  fact 
declared  is  not  evidence  of  the  fact  in  an- 
other proceeding,  unless  such  Judgment  wonld 
be  admissible  as  evidence  upon  grounds  up- 
on which  Judgments  are  generally  admissible. 
That  such  Is  the  law  is  well  and  clearly  stat- 
ed in  Shores  v.  Hooper,  163  Mass.,  at  page 
235,  26  N.  B.,  at  page  848  (11  I^  R.  A.  308). 
where,  in  speaking  for  the  court,  Mr.  Justice 
Devans  said:  "The  only  relation  whidi  the 
former  proceeding  in  the  probate  court  bad  to 
the  present  suit  is  that  the  demandant,  in 
order  to  succeed  there,  was  obliged,  as 
against  other  parties,  to  prove,  as  she  Is 
here,  that  she  is  the  daughter  of  Dr.  Ellis. 
If  that  had  been,  as  this  is,  a  writ  of  entry 
against  another  party  for  a  piece  of  land.  It 
certainly  cannot  be  maintained  that  a  recov- 
ery of  a  Judgment  there  by  a  decision  in  lier 
favor  would  enable  her,  so  far  as  this  proof 
is  concerned,  to  recover  a  Judgment  against 
the  tenant  for  a  different  piece  of  land,  even 
if  the  title  to  both  pieces  had  descended  to 
her  from  the  same  ancestor.  In  the  proceed- 
ing in  the  probate  court,  as  a  prelimlnai7 
fact  to  be  decided  before  the  administrator 
could  be  held  liable,  it  was  found  that  the 
defendant  was  the  daughter  of  Dr.  Ellis. 
Even  if  the  subsequent  determination  of  tlie 
responsibility  of  the  administrator  and  set- 
tlement of  his  accounts  would  be  conclusive 
under  oar  statutes,  proper  notice  having  been 
given,  and  to  that  extent  would  possess  many 
of  the  characteristics  of  a  judgment  in  rem, 
the  finding  which  preceded  should  have  no 
effect  in  other  proceedings  against  another 
party,  a  stranger,  not  affected  by  any  notice 
thereof,  nor  entitled  to  be  then  heard  there- 
in. If  he  had  actually  appeared."  The  only 
difference  between  that  case  and  the  case  at 
bar  is  that,  in  order  to  entitle  the  claimant 
in  that  case  to  recover,  she  had  to  Judicially 
establish  the  fact  that  she  was  a  child  of 
the  deceased,  while  In  this  case  appellant  is 
required  to  establish  the  fact  that  she  is  the 
wife  of  Dr.  Park,  deceased.  In  that  case  the 
relation  of  the  claimant  to  the  deceased  per- 
son had  been  judicially  determined  in  anoth- 
er proceeding  Just  as  it  has  been  in  this  case. 
In  the  proceedings  reported  in  the  case  re- 
ferred to  it  was  necessary  to  again  establish 
the  relation  as  a  necessary  element  in  the 
case  precisely  as  in  the  case  at  bar.  The 
claimant  in  that  case  attempted  to  establish 
the  relation  by  using  the  judgment  In  '^he 
former  proceeding  as  evidence  wherein  her 
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relationship  was  determined  and  adjudged, 
and  the  court  held  that  the  Judgment  was 
Inadmissible   as    evidence   to   establish   that 
fact  as  agulnst  a  stranger  to  the  Judgment 
This  Is  the  precise  question  Involved  in  the 
ruling  complained  of,  and  if  the  decision  in 
Shores  r.  Hooper,  supra,  Is  sound,  and  we 
think  It  Is,  then  the  ruling  complained  of  tn 
this  case  Is  right    The  following  are  among 
the  best-considered  cases  In  which  the  ques- 
tion of  when  and  to  what  extent  Judgments 
are  evidence  of  the  facts  adjudicated  there- 
in, in  other  proceedings.  Is  discussed  and  de- 
cided:    Shores    v.    Hooper,    1Q3   Mass.    228, 
26  N.  B.  846,  11  I*  R.  A.  308;    Brlgham  v. 
Fayerweather,  140  Mass.  411,  5  N.  E.  265; 
Sorensen   y.    Sorensen,    68  Neb.   483,   98  N. 
W.  837;    State  v.  McDonald.  108  Wis.   8, 
84  N.  W.  171,  81  Am.  St  Rep.  878;   Farrell 
T.  St  Paul,  62  Minn.  271,  64  N.  W.  809,  29 
I*  R.  A.  778;  64  Am.  St  Rep.  641.    We  have 
carefully  examined  the  authorities  cited  up- 
on the  foregoing  propositions  by  counsel  for 
appellant,  and  while  in  some  of  them  general 
expressions  are  used  which,  if  standing  alone, 
might  lead  one  to  the  conclusion  that  there 
are  authorities  to  the  effect  that,  when  a 
status  is  once  determined  and  adjudicated  In 
any  case,  the  Judgment  In  that  case  may  be 
used  as  evidence  of  the  status  In  other  cases, 
yet,  when  the  cases  upon  the  subject  are 
carefully  read,  the  conviction  is  forced  upon 
one  that  little,  if  any,  room  for  doubt  is  left 
tliat  the  law  upon  the  question  Is  as  we  have 
attempted  to  outline  It  herein. 

From  what  has  been  said  it  follows  that 
the  court  committed  no  error  In  excluding 
the  Judgments.  It  also  follows  that  if  this 
ruling  is  correct,  then  the  court  had  no  al- 
ternative save  to  find  the  Issue  of  marriage 
against  appellant  for  the  reason  that  the 
burden  of  establishing  the  marriage  was  up- 
on her,  and,  as  she  adduced  no  evidence  In 
support  of  the  Issue,  the  court  was  bound  to 
find  in  the  negative.  We  remark  that  the 
finding  of  the  court  is  to  the  efCect  that  ap- 
pellant must  fail  for  the  reason  that  she  fail- 
ed to  establish  the  existence  of  a  lawful 
marriage  between  her  and  Dr.  Park.  Since 
there  la  no  objection  to  the  form  of  the  find- 
ing, and  as  it  Is  in  effect  a  finding  In  the 
negative,  and  Is  sufficient  to  support  the 
Judgment,  we  also  have  no  alternative  save 
to  affirm  the  Judgment,  with  costs  to  respond- 
ent.   It  is  so  ordered. 

McCARTY,  J.,  and  LEWIS,  District  Judge, 
concur. 

(13  Ariz.  176) 

HARPER  T.   INDEPENDENCE  DEVELOP- 
MENT CO.  et  aL 
(Supreme  Court  of  Arizona.    April  2,  1910.) 

X.    COBPORATIONS    (f    407»)  —  CONTBACTB— LIA- 
BILITY OF  Officebs. 

Where  a  stocltiiolder  and  officer  of  a  cor- 
porntion  dealt  with  latrarers  in  his  capacity  as 


agent  of  the  corporation,  the  corporation  was 
alone  liable  for  the  work  performed. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  §  407.»] 

2.  Gttabantt  (I  6*)— Offbr  awd  Acceptancb. 
The  owner  of  mining- claims  gave  an  option 
to  purchase  the  same,  wiiich  was  transferred  by 
the  holder  to  a  corporation,  which  took  posses- 
sion, located  adjoining  claims,  and  employed 
men  to  develop  the  claims.  The  owner  knew 
that  the  men  did  work  on  claims  included  in 
the  option,  and  assured  the  laborers  that  in  his 
opinion  the  mines  were  good  for  the  money,  and 
stated  that  if  the  corporation  did  not  pay,  the 
men  sboald  not  lose  their  money,  even  it  he  had 
to  sell  or  work  the  mine  or  have  some  one  else 
work  it  but  he  did  not  promise  expressly  to 
pay  the  wages  of  any  of  the  men  to  whom  he 
talked,  and  no  one  of  the  men  testified  that  the 
work  was  continued  In  reliance  on  the  state- 
ment made  by  the  owner.  The  continuance  of 
the  work  was  a  benefit  to  the  owner  and  his 
prpperty.  Held,  that  the  owner  was  not  person- 
ally liable  to 'the  men  for  the  work  performed. 
[EM.  Note.— For  other  cases,  see  Guaranty, 
Dec.  Dig.  I  6.»] 

S.  Mines  and  Minsbals  ({  S3*)  —  Minino 

CtAin's— Options. 

A  contract  to  convey  mining  claims  for  a 
specified  sum  in  cash  and  specified  payments  in 
one  and  two  years,  stipulating  that  the  purchas- 
er or  his  assigns  may  take  possession  of  the 
claims  and  develop  them  during  the  life  of  the 
agreement  and  tnat  the  purchaser  agrees  to 
abide  by  the  terms  of  the  agreement  and  In  de- 
fault of  any  of  the  payments  to  surrender  the 
property  to  the  owner  and  forfeit  all  moneys 
paid  and  expended,  is  a  mere  option  to  purchase, 
for  the  purchaser  is  left  to  his  election  within 
the  life  of  the  agreement  to  purchase  or  to 
forfeit  his  rights. 

(Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals.  Cent  Dig.  U  147,  148;  Dec.  Dig.  | 
53.*] 

4.  Mines  and  Minebals  (|  112*)— Gi.aims  or 

LABOBEBS— LiKHB. 

Where  an  owner  of  mining  property  gives 
an  option  to  another,  who  enters  and  works  it 
employing  laborers  to  perform  the  work,  no  in- 
debtedness is  established  in  favor  of  the  miners 
uainst  the  owner,  and  no  lien  is  fastened  on 
iM  interest  in  the  property,  becaase  the  work 
is  not  performed  by  virtue  of  any  employment 
from  the  owner,  and  the  holder  of  the  option  is 
neither  a  vendee  nor  an  agent  of  the  owner. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  {  112.*] 

5.  Mines  and  Minerals  (5  54*)  —  Sale  of 
Mining  Pbopbbty— Contbacts— Constbdo- 

TION. 

In  agreements  for  the  sale  of  mining  prop- 
erty,  time  is  of  the  essence. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  {  54.*] 

6.  Mines  and  Minebalb  (§  54*)  —  Baix  or 
Mining  Pbopebtt—Contbaot»— Construc- 
tion. 

A  contract  to  convey  mining  claims  on  the 
payment  of  part  of  the  price  in  cash  and  the 
balance  in  two  installments  on  specified  dates 
makes  time  of  the  essence,  and  a  failure  of  the 
assignee  of  the  purchaser  to  pay  the  balance 
due  on  the  dates  fixed  relieves  the  owner  of  any 
obligation  to  convey,  and  the  right  of  the  as- 
signee is  terminated. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  {  54.*] 
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7.  HiNBS  ARD  MiirntAi^  ({  112*)— Libns  or 
Labobebs. 

Where  the  assignee  of  an  option  to  pur- 
chase mining  claims  entered  on  the  claims  and 
emijloyed  miners  to  work  them,  and  his  option 
expired  on  the  failure  to  pay  the  purchase  price 
on  the  dates  stipulated  in  toe  contract,  the  lab- 
orers could  not  thereafter  acquire  any  lien 
against  the  property  for  the  labor  performed. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  {  112.»] 

8.  Appeal   and   Erbob   (S   854*)— Question8 
Reviewable— iMMATERiAi,  Questions. 

Where  the  trial  court  arrived  at  the  correct 
result,  that  it  gave  a  wrong  reason  therefor  was 
immaterial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3403-3430;  Dec.  Dig.  { 
854.»] 

Ajipeal  from  District  Court,  (Jila  Coun- 
ty; before  Justice  Frederick  S.  Nave. 

Action  by  John  Harper  against  the  Inde- 
pendence Development  Company  aud  otliers. 
From  a  judgment  granting  Insuffldent  relief, 
plaintitr  appeals.    AQrmed. 

Albred  &  Wbltcber,  for  appellant  .  George 
R.  Hill,  for  appellees. 

DOAN,  J.  Tbls  action  w&b  brought  tiy  ap- 
pellant in  the  district  court  of  Gila  county, 
on  March  26, 1908,  against  tbe  appellees  above 
named,  for  the  sum  of  $9,519.28,  and  the 
foreclosure  of  a  laborer's  lien  upon  a  group 
of  mining  claims  securing  that  amount  The 
trial  court  gave  Judgment  against  the  Inde- 
pendence Development  Company,  and  decreed 
a  foreclosure  of  the  Hen  against  the  six  min- 
ing claims  found  to  be  owned  by  it  but  de- 
nied any  relief  as  against  tbe  appellees  Thom- 
as E.  Farrlsh,  G.  J.  Ridenour,  and  J.  C.  and 
R.  G.  Goodwin  and  seven  mining  claims 
found  to  be  owned  by  tbe  Goodwins.  From 
the  Judgment  of  tbe  trial  court  denying  re- 
lief as  against  the  last-named  appellees  and 
their  property,  tbe  appellant  bas  taken  this 
appeal. 

The  facts  In  this  case  are  quite  complex, 
but,  appear  from  tbe  record  to  be  about  as 
follows: 

J.  C.  and  R.  G.  Goodwin,  on  April  1,  1906, 
were  tbe  owners  of  a  group  of  seven  (dalms, 
adjoining  each  other,  to  wit,  tbe  Imperial  No. 
1,  Imperial  No.  2,  Imperial  No.  3,  Oro  Cobre 
No.  1,  Oro  Cobre  No.  2,  Oro  Cobre  No.  8,  and 
Oro  Cobre  No.  4.  On  April  1,  1906,  J.  C. 
Goodwin,  on  behalf  of  himself  and  R.  O. 
Goodwin,  entered  into  an  agreement  with 
Thomas  E.  Farrlsh  for  tbe  sale  of  tbe  said 
seven  claims,  which  agreement  was  as  fol- 
lows: 

Agreement 

"Tbls  agreement  made  tbe  first  day  of 
April,  A.  D.  1906,  by  and  between  J.  C.  Good- 
win of  Tempe,  A.  T.  and  R.  G.  Goodwin  of 
Globe,  A.  T.  parties  of  the  first  part  and  T. 
B.  Farrlsh  of  Phoenix,  A.  T.,  party  of  tbe 
second  part;  wttnesseth:  Tbat  the  parties 
of  the  first  part,  being  tbe  owners  of  sevoi 


mining  claims  in  Globe  mining  district,  Gila 
county,  A.  T.  about  two  and  one  half  (Z^ 
miles  northeast  from  tbe  66  ranch  and  ad- 
Joining  the  Goodwin  and  Cole  group  of  claims 
on  the  south,  6wo  of  tbe  claims  being  former- 
ly owned  by  Kinney  and  McCarty,  and  tben 
Icnown  as  the  Irene  No.  1  and  Irene  No.  2, 
and  the  said  claims  are  now  known  as  tbe 
Superior  No.  1,  No.  2  and  No.  3  and  tbe  Oro 
Cobre  No.  1,  No.  2,  No.  3  and  No.  4.  Now 
therefore  tbe  parties  of  tbe  first  part  agree 
to  sell  and  convey  tbe  above  described  prop- 
erty, under  a  good  and  sufficient  title  to  the 
party  of  ttie  second  part,  upon  the  following 
terms  and  conditions:  One  thousand  ((!,- 
000.00)  dollars  in  cash,  tbe  receipt  of  which  is 
hereby  acknowledged;  twelve  thousand  ($12.- 
000.00)  dollars  to  be  paid  by  tbe  party  of 
tbe  second  part  or  bis  assigns  to  tbe  parties 
of  the  first  part  on  or  before  twelve  (12) 
months  from  the  date  hereof,  and  the  further 
sum  of  twelve  thousand  ($12,000.00)  dollars 
to  be  paid  as  aforesaid  on  or  before  two  (2) 
years  from  the  date  hereof.  It  Is  further  un- 
derstood and  agreed  by  and  between  tbe  par- 
ties hereto  tbat  the  party  of  the  second  part 
or  his  assigns  may  take  possession  of  tbe 
said  mining  claims  and  develop  the  same  dur- 
ing the  life  of  tbls  agreem^it;  and  sblp  ore 
therefrom  at  his  discretion,  provided,  tliat 
from  tbe  ix'oceeda  of  such  shipments  of  ore, 
tbe  party  of  the  second  part  shall  pay  to  tlie 
party  of  tbe  first  part  one  half  (V^  of  tbe 
amount  received  from  such  sales  of  ore  to  be 
applied  upon  the  payments  as  aforesaid.  The 
party  of  tbe  second  part  hereby  agrees  to 
a'bide  by  the  terms  of  this  agreement  and  bi 
default  of  any  of  tbe  payments  as  above,  to 
surrender  tbe  ixroperty  to  tbe  parties  of  the 
first  part,  and  forfeit  all  moneys  paid  and  ex- 
pended thereon.  Signed  and  sealed  tbe  day 
and  date  above  written.  J.  C.  Goodwin,  Par- 
ty of  tbe  First  Part  T.  K.  Farrisb.  Party  of 
tbe  Second  Part" 

Thereupon  Farrlsh  went  into  the  poesession 
of  tbe  property  embraced  in  tbe  above  agree- 
ment, and  located  four  claims  adjoining,  as 
follows:  Parthian,  LuUa  B.,  Nelly  Ely,  and 
Ore  Here.  Thereafter  Farrisb  and  others  or- 
ganized tbe  Independence  Development  Com- 
pany, deeded  to  tbls  oompany  tbe  four  claims 
located  by  Farrisb  already  named,  and  as- 
signed to  it  tbe  agreement  between  Farrlsh 
and  tbe  Goodwins  set  out  above.  Tbe  Inde- 
pendence Development  Company  tben  located 
two  additional  claims  adjoining  the  original 
seven  Goodwin  claims  and  the  four  Farrlsh 
claims.  These  two  claims  were  tbe  Parthian 
No.  2  and  tbe  Last  Parthian,  making  in  all 
13  claims  held  by  tbe  company  by  vbtue  of 
the  assignment  of  the  Goodfwin-FarrlBb  agree- 
ment, the  deed  from  Farrlsh,  and  tbe  loca- 
tions of  tbe  company.  Tbe  company  tben  un- 
dertook to  mine,  work,  and  develop  this  group 
of  13  claims,  which  development  work  ex- 
tended from  about  October  17,  1906,  to  May 
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1,  1906,  «nd  tbe  work  was  done  almost  en- 
tirely upon  one  of  tbe  claims,  named  the  Im- 
perial No.  2.  embraced  In  tlie  agreement  be- 
tween tbe  Goodwins  and  Farrish,  and  as- 
si^ed  by  Farrlsb  to  the  company.  In  the 
performance  of  tbe  mining  and  development 
work  tbe  company  employed  the  appellant. 
Harper,  and  some  00  other  miners  and  labor- 
ers, and  finally  became  Indebted  to  Harper 
and  the  others  in  varying  amounts.  Harper 
acquired  assignments  from  the  other  miners 
for  the  respective  amonnts  due  them  from  tbe 
company.  The  amount  owing  to  Harper  Indl- 
vlduaUy  and  by  virtue  of  the  assignment  of 
claims  aggregated  the  sum  of  ^9,519.28.  For 
this  amount  Harper  made  out,  verified,  and 
recorded  a  lien  and  Mil  of  particulars,  duly 
served  all  parties  with  copies  In  duplicate  of 
the  same,  and  Instituted  suit  against  tbe  Inde- 
pendence Development  Company,  J.  C.  and 
R.  6.  Goodwin,  Thomas  E.  Farrish,  and  G.  J. 
Ridenour,  for  tbe  amount  claimed  and  the 
foreclosure  of  the  lien  therefor  upon  the  en- 
tire group  of  13  claims.  The  trial  court  gave 
Judgment  against  tbe  Independence  Develop- 
ment Company  for  the  amount  claimed,  and 
decreed  a  foreclosure  of  the  lien  upon  the 
six  claims  owned  by  It,  but  denied  any  re- 
Utf  as  against  the  Goodwins,  Farrish,  and 
Ridenour  and  the  seven  claims  embraced  in 
tbe  Goodwin-Farrlsh  agreement,  which  was 
assigned  to  the  company.  From  this  portion 
of  tbe  Judgment  this  appeal  was  taken. 

It  appears  from  tbe  record  that  the  labor 
performed  by  plaintiff  and  bis  assignors  was 
such  work  as  would,  under  chapter  2,  tit  40, 
Rev.  St.  Ariz.  1901,  entitle  them  to  a  Hen. 
Plaintiff  clearly  bad  the  right  to  bring  suit 
thereon  for  bis  Individual  dalm  and  as  as- 
signee of  the  claims  of  his  fellow  workmen. 
Tbe  record  shows  that  tbe  Hen  for  the  aggre- 
gate amount.  ^,519.28,  was  duly  perfected 
under  tbe  statute,  and  suit  properly  brought 
within  the  statutory  period  thereafter.  The 
Judgment  of  the  trial  court  against  the  Inde- 
pendence Development  Company  for  $9,619.28 
was  i)erfect)y  proper,  as  was  the  foreclosure 
of  the  lien  against  the  six  claims  owned  by 
it  It  remains  to  determine  whether  the  trial 
court  erred:  In  denying  Judgment  against 
J.  C.  and  R.  O.  Goodwin,  Thomas  E.  Farrish, 
and  O.  J.  Ridenour,  and  denying  foreclosure 
of  the  lien  against  the  property  owned  by 
tbem,  in  whole  or  in  part,  to  wit  the  seven 
claims  named  in  tbe  above  agreement;  in  de- 
nying foreclosure  of  the -lien  ajgalnst  tbe  in- 
terest of  the  Independence  Development  Com- 
pany and  that  of  Thomas  E.  Farrish  in  the 
same  last-named  claims;  in  holding,  that  no 
■lien  existed  against  the  seven  Goodwin 
claims,  for  tbe  reason  that  no  personal  liabili- 
ty attached  to  J.  C.  and  R.  O.  Goodwin. 
These  are  the  questions  as  raised  by  the  ap- 
pellant's assignments  of  error. 

It  seems  dear  that  no  personal  liability  at- 
tached to  J.  C.  and  R.  G.  Goodwin,  Thomas 
E.  Farrish,  or  O.  J.  Ridenour  in  favor  of  ap- 
pellant or  fala  fellow  workmen  and  miners 


for  labor  performed  by  them.  Appellant  and 
others  were  under  contract  to,  and  employed 
by,  the  Independence  Development  Company, 
and  by  no  other  person  or  persons.  lUde- 
nour's  relation  to  the  company  does  not  ap- 
pear, and  the  record  discloses  no  dealings  or 
negotiations  with  the  appellant  As  to  Far- 
rish, he  was  evidently  a  stockholder  and  offi- 
cer of  the  company,  and  his  dealing  and  nego- 
tiations with  the  appellant  and  others.  If 
there  were  any,  were  clearly  In  the  capacity 
of  agent;  for  such  the  company  alone  was 
liable.  As  to  J.  O.  and  R.  O.  Goodwin,  ap- 
pellant bases  tJidr  personal  liability  upon 
tbe  fact  that  the  work  done  and  labor  per- 
formed was  so  done  and  performed  upon  the 
property  owned  by  them,  to  wit  the  Imperial 
No  2  claim,  with  their  knowledge  and  con- 
sent, and,  further,  upon  the  fact  that  R.  G. 
Groodwin  was  frequently  upon  the  ground 
during  the  performance  of  tbe  said  labor. 
ConsIderaMe  evidence  has  been  presented  in 
the  record  to  show  that  R.  G.  Goodwin  fre- 
quently encouraged  the  work,  advised  ap- 
pellant and  others  to  continue  working  on 
the  property  after  their  wages  were  long  In 
arrears,  stating  that  he  thought  everything 
would  come  out  all  right;  that  In  case  the 
company  did  not  pay,  he  would  see  that  the 
boys  would  get  their  money ;  that  he  would 
see  that  tbe  mine  was  either  worked  by  him- 
self or  by  somebody  for  the  men,  and,  even 
If  necessary,  he  would  sell  the  mine,  and  the 
men  would  not  lose  their  money.  This  evi- 
dence is  voluminous,  and  all  to  the  same  ef- 
fect Admitting  It  all,  however  strong  the 
assurances  were,  they  created  no  personal 
liability  on  the  part  of  Goodwin.  The  state- 
ments In  the  record  consist  of  expressions 
of  confidence  In  the  success  of  the  undertak- 
ing; assurances  that  the  company  would 
pay ;  opinions  that  the  mines  should  be  good 
for  the  money;  general  statements  that  if 
the  company  did  not  pay,  the  men  Should 
not  lose  their  money,  even  if  he  had  to  sell 
or  work  the  mine,  or  have  some  one  else 
work  it  These  were  made  g^ierally  to  some 
person  in  regard  to  what  would  happen  to 
or  be  done  for,  othera  He  did  not  prcnnlse 
expressly  to  pay  the  wages  of  any  man  to 
whom  he  talked,  nor  did  any  one  testify  that 
he  or  any  one  continued  working  or  perform- 
ed labor  in  consideration  of  or  reliance  on 
any  statement  or  promise  made  by  Goodwin. 
That  the  continuance  of  this  work  may  have 
been  of  great  benefit  to  the  Goodwins  and 
their  property  is  immaterial.  All  these 
statements  and  promises,  if  any  of  them 
could  be  called  promises,  were  admittedly 
verbal,  made  to  various  men  at  different 
times.  The  appellant  and  others  were  not 
employed  by  the  ovmers  of  the  property,  up- 
on which  the  work  was  done,  nor  by  any 
agent  of  such  ovmers.  They  were  employed 
by  the  Independence  Development  Company, 
which  company  held  the  property  upon  which 
the  work  was  actually  done  under  an  option 
that  had  been  assigned  to  the  company  by 
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Tbomas  E.  Farrlah,  who  procured  the  same 
from  the  owners  of  the  property,  J.  0.  and 
B.  6.  Goodwin.  It  appears  In  the  record 
that  this  condition  of  affairs  was  generally 
known  to  the  men.  In  view  of  the  forego- 
ing, there  appears  no  ground  for  any  person- 
al liability  on  the  part  of  3.  G.  Goodwin,  B. 
G.  Goodwin,  Thomas  E.  Farrlsb,  or  G.  J. 
Rldenour  in  favor  of  appellant 

The  next  question  presented  Is:  Was  the 
property  owned  by  J.  C.  and  R.  G.  Goodwin 
and  embraced  in  the  Goodwln-Farrlsh  agree- 
ment subject  to  appellant's  lien  for  work 
done  under  employment  by  the  company,  but, 
with  the  knowledge  of  the  Goodwins?  Ap- 
pellant contends  that  the  relation  of  vendor 
and  vendee  existed  between  the  Goodwins 
and  Farrlsh,  and  has  cited  authorities  hold- 
ing that  a  lien  exists  in  favor  of  a  miner  or 
laborer  who  performs  work  at  the  instance 
of  the  vfendee.  These  authorities  are  of  no 
weight  in  the  determination  of  this  case^  for 
the  reason  that  the  relation  of  vendor  and 
vendee  contended  for  does  not  here  exist 
The  Goodwln-Farrlsh  agreement  must  be 
construed  to  be  an  option,  and  nothing  more. 
This  agreement  has  heretofore  been  set  out, 
and  did  not  create  the  relation  of  vendor  and 
vendee  between  the  Goodwins  and  Farrisb. 
By  its  terms  there  was  no  sale,  Farrish  did 
not  agree,  nor  was  he  bound  to  do  anything 
except  "abide  by  the  terms  of  this  agreement, 
and  in  default  of  any  payment  to  surrender 
the  property  and  forfeit  all  moneys  paid 
and  expended  thereon."  The  Goodwins 
agreed  to  sell  to  Farrlsh  upon  certain  condi- 
tions, namely,  the  payment  of  certain  sums, 
at  one  and  two  years'  time,  and  it  was  agreed 
that  "Farrlsb  or  his  assigns  may  take  pos- 
session of  said  mining  claims  and  develop 
the  same  during  the  life  of  this  agreement." 

Farrlsh  did  not  bind  himself  to  buy  or  pay 
for  the  property,  nor  did  he  bind  himself  to 
take  possession  of  and  develop  it.  He  mere- 
ly agreed  to  abide  by  the  terms  of  the  agree- 
ment, which  were,  among  other  things,  that 
"Farrlsh  or  bis  assigns  may  take  possession," 
etc.  The  entire  matter  was  left  to  bis  elec- 
tion within  the  life  of  the  agreement  This 
agreement  was  then  nothing  more  than  an 
option,  and  appellant's  right  to  a  lien  in  this 
case  against  the  owners  of  the  property  is 
settled  and  determined  by  the  rule  laid  down 
in  Gates  v.  Fredericks,  5  Ariz.  343,  62  Pac. 
1118,  Hadley  v.  Cummlngs,  7  Ariz.  258,  64 
Pac.  443,  Grimn  v.  Hurley.  7  Ariz.  399,  65 
Pac.  147,  and  Bogan  v.  Roy  &  Titcomb,  10 
Ariz.  237,  86  Pac.  13,  which  is,  in  substance, 
that  where  an  owner  of  mining  property 
gives  an  option  to  another,  who  enters  and 
works  such  property,  employing  laborers  and 
miners  to  perform  such  work,  no  Indebted- 
ness is  established  in  favor  of  the  miners  and 
laborers  against  the  owner  of  the  property, 
and  no  lien  is  fasten^  upon  his  interest 
therein.  For  it  is  held  that  such  work  is  not 
performed  by  virtue  of  any  employment  from 
the  owner,  and  the  holder  of  such  option  is 


neither  the  vendee  nor  the  agent  of  the  own- 
er. Under  the  rules  laid  down  by  tills  court 
in  these  cases,  and  since  adhered  to,  the  Im- 
perial No.  2  claim  and  the  other  six  Goodwin 
claims  stand  upon  the  same  ground,  and  are 
not  subject  to  appellant's  lien. 

We  next  consider  the  interest  of  Thomas 
B.  Farrish  and  the  interest  of  the  Independ- 
ence Development  Company  in  the  seven 
Goodwin  claims.  No  Interest  of  Thomas  BS. 
Farrlsh  appears  in  the  record  in  or  to  any 
of  these  seven  Goodwin  claims,  he  having  as- 
signed bis  entire  interest  to  the  Independ- 
ence Development  Company;  so  this  point 
may  be  dismissed. 

The  interest  of  the  Independence  Develop- 
ment Company  In  these  claims  was  merely 
the  right  to  exercise  the  option  obtained  by 
Farrish  from  the  Goodwins  and  assigned  to 
the  company — the  right  to  take  possession 
and  work  the  property,  and,  upon  making 
the  payments  on  April  1,  1907,  and  1908,  to 
receive  conveyance  of  title  to  the  sevea 
claims.  This  interest,  unless  such  payments 
were  thus  made,  would  cease  and  expire  on 
April  1,  1908,  and  after  this  date  the  com- 
pany would'  have  no  interest  of  any  kind  in 
or  to  these  claims.  It  is  elementary  that  in 
all  such  agreements,  looking. to  the  sale  of 
mining  property,  time  is  of  the  essence.  Da- 
rant  v.  Comegys,  3  Idaho  (Hash.)  204,  28  Pac. 
425.  Goodwin's  agreement  to  sell  and  con- 
vey was  predicated  upon  the  payment  of  $12,- 
000  one  year  from  the  date  of  agreement,  and 
the  further  payment  of  $12,000  two  years 
from  the  said  date,  as  express  conditions  pre- 
cedent to  said  sale  and  conveyance,  and  only 
on  compliance  with  them  would  Farrisb  or 
his  assigns,  or  any  one  of  them,  be  entitled 
to  the  conveyance  under  the  agreement  It 
required  the  payment  of  the  stipulated  sums 
on  those  dates  to  impose  any  obligation  un- 
der the  agreement  on  3.  C.  and  R.  G.  Good- 
win to  sell  or  convey  the  property  mention- 
ed therein.  The  time  specified  in  the  agree- 
ment expired  April  1,  1908;  neither  the  com- 
pany nor  any  one  for  it  having  complied  with 
the  conditions  prescribed  in  the  agreement, 
there  existed  after  that  date  no  obligation  on 
the  part  of  J.  C.  or  B.  G.  Goodwin  to  sell  or 
convey  the  property  embraced  therein.  This 
cauee  was  tried  October  28,  1908,  some  six 
months  after  the  option  had  expired.  There- 
fore the  Independence  Development  Company 
bad  no  interest  in  the  seven  Goodwin  claims 
at  either  the  time  of  the  trial  or  at  the  time 
the  judgment  was  rendered.  Clearly  no  de- 
cree of  foreclosure  against  an  interest  which 
had  ceased  to  exist  could  have  been  ren- 
dered. 

Had  any  interest  in  or  right  or  title  to  the 
seven  Goodwin  claims  existed  In  the  Inde- 
pendence Development  Company,  it  would 
have  been  subject  to  appellant's  Hen,  and  no 
doubt  the  trial  court  would  have  granted  a 
decree  in  favor  of  appellant  foreclosing  it 

It  is  urged  by  the  appellant  that  the  trial 
court  held  that  appellant's  lien  was  not  op- 
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eratlre  asrftlnst  the  seven  Goodwin  claims  for 
the  reason  that  no  personal  liability  attached 
to  J.  C.  or  R.  G.  Goodwin,  and  this  is  assign- 
ed as  error.  The  contention  Is  not  materlarl, 
(or  the  reason  that  upon  the  record,  the  court 
correctly  held,  not  only  that  the  appellant 
had  (ailed  to  establish  any  personal  liability 
on  the  part  of  J.  C.  or  R.  O.  Goodwin,  or 
either  of  them,  but  'that  neither  the  seven 
Goodwin  claims  nor  the  interest  of  J.  C.  and 
B.  G.  Goodwin,  or  either  of  them  in  said 
claims,  or  any  of  them,  conld  be  subject  to 
any  Hen  for  labor  performed  for  the  Inde- 
pendence Development  Company. 

The  questions  above  determined  dispose 
of  all, of  appellant's  assignments  of  error. 
The  record  disclosing  no  reversible  error,  the 
Judgment  of  the  lower  court  is  affirmed. 

KENT,  O.  J.,  and  CAMPBELI^  DOB,  and 
LEWIS,  JJ.,  concur. 


(157  Cal.  617) 

OANFIBLD  V.  LOS  ANGELES  COUNTY.. 

(L.  A.  2,432.) 

(Supreme  Court  of  California.    April  15,  1910.) 

1.  Taxation  (8  398*)— Cobporatior»— Stock 
—Taxable  in  State. 

Corporate  stock  of  domestic  corporations 
owned  by  citizens  is  taxable  at  fall  value,  less 
the  value  of  the  corporation's  property  taxed  in 
the  state. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  673 ;    Dec.  Dig.  |  398.*] 

2.  Taxation  (|  169*)- Foreign  Cobpobations 
—Stock— Taxable  in  State. 

Assessments  levied  upon  stock  of  foreign 
corporations  and  similar  credits  owned  by  res- 
idents are  valid,  even  when  the  evidences  of 
ownership  are  out  of  the  state; 

lEd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  292;   Dec.  Dig.  {  169.*] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;  Walter  Bordwell,  Judge. 

Action  by  G.  A.  Canfleld  against  the  Coun- 
ty of  Los  Angeles.  Judgment  for  defendant, 
and  plalntiet  appeals.    Affirmed. 

Ward  Chapman,  for  appellant.  J.  D.  Fred- 
ericks, Dlst  Atty.,  and  Hartley  Shaw,  Chief 
Deputy  Dist  Atty.,  for  respondent 

MELVIN,  J.  Appeals  are  taken  from  a 
Judgment  and  from  an  order  denying  plain- 
tiff's motion  for  a  new  trial  in  this  case  and 
similar  appeals  are  pending  in  two  other  cas- 
es which  are  practically  identical  with  this 
one.  They  are  Los  Angeles  Nos.  2,433  and 
2,434,  and  are  entitled  Doheny  v.  County  of 
IjOS  Angeles,  108  Fac.  707.  The  briefs  filed 
are  pertinent  to  the  appeals  In  all  three  of 
these  cases,  and  it  is  agreed  that  the  decision 
In  this  one  shall  apply  to  the  other  two. 
Plaintiffs  seek  to  recover  taxes  paid  under 
protest  upon  the  ground  that  an  assessment 
ot  stock  In  a  domestic  corporation  to  the  In- 
dividual stockholders  Is  unauthorized  and 
arohlbited  by  the  laws  of  the  state  of  Califor- 


nia. The  superior  court  found  that  the  Mexi- 
can Petroleum  Company  was  on  the  first 
Monday  In  March,  1906,  and  thereafter,  a  cor- 
poration organized  imder  the  laws  of  this 
state  and  having  its  principal  i^ace  of  busi- 
ness In  Los  Angeles;  that  said  corporation  at 
that  date  and  ever  since  has  owned  a  large 
tract  of  land  in  Mexico,  upon  which  many 
valuable  wells  producing  petroleum  are  sit- 
uated; that  the  corporation  carries  on  Its 
business  of  marketing  and  selling  petroleum 
outside  of  the  state  of  California;  that  the 
Mexican  Petroleum  Company  has  ever  since 
Its  Incorporatloir  maintained  offices  In  Los 
Angeles  and  governed  its  entire  business 
from  that  city;  that  on  the  first  Monday  in 
March,  1906,  there  were  5,411,000  shares  of 
the  capital  stock  of  the  corporation  outstand- 
ing and  owned  by  Individuals;  that  the  value 
of  this  stock  was  75  cents  per  share;  and 
that  the  property  of  the  corporation  in  Cal- 
ifornia did  not  exceed  $10,000  in  value.  The 
court  concluded  that  plaintiff  Canfield's 
shares  (808,211  in  number  assessed  for  the 
sum  of  $323,285)  had  been  correctly  subjected 
to  valuation  by  the  assessor  and  to  payment 
of  the  tax  (amounting  to  $3,572.89).  A  sim- 
ilar conclusion  of  law  was  reached  in  the  two 
cases  in  which  the  respondent  Doheny  sought 
return  of  the  taxes  paid  on  his  stock  for  the 
years  1906  and  1906.  In  the  former  year  he 
owned  5,400,000  shares  of  the  stock,  found  by 
the  court  to  be  worth  15  cents  a  share,  and 
this  was  assessed  for  $50,000;  the  amount  of 
the  tax  being  $550.  In  the  latter  year  his 
holding  of  stock  amounted  to  1,729,000  shares, 
assessed  for  $691,600;  the  tax  thereon 
amounting  to  $7,192.64. 

Appellant's  counsel  seeks  to  establish  the 
doctrine  that  the  tax  here  considered  is  in 
substance  a  levy  upon  property  lying  outside 
of  California  and  beyond  the  jurisdiction  of 
this  state,  and  that,  having  such  extraterri- 
torial application,  It  deprives  the  taxpayer  of 
his  property  without  due  process  of  law  and 
is  therefore  void,  being  in  conflict  with  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States. 

These  cases  are  practically  identical  In  prin- 
ciple with  Chesebrough  v.  City  and  County 
of  San  Francisco,  153  Cal.  559,  96  Pac.  288. 
In  that  case  the  assessor  deducted  the  value 
of  the  corporation's  property  in  California 
from  the  value  of  that  of  the  stockholder  who 
was  assessed  for  almost  the  entire  amount 
of  the  stock  of  the  company.  While  here 
there  was  no  such  formal  deduction.  It  will 
be  seen  that  in  each  case  now  l>efore  us  the 
difference  between  the  actual  value  of  the 
stock  as  found  by  the  court  and  the  amount 
for  which  it  was  assessed  far  exceeded  the 
value  as  established  by  the  court,  of  the  cor- 
poration's property  located  within  the  terri- 
torial limits  of  the  state  of  California.  There- 
fore the  law  announced  in  the  Chesebrough 
Case  applies  fully  here.    In  that  case  this 


'For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ti  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
108  P.-45 
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court  qnoted  witb  approval  from  Commercial 
National  Bank  t.  Chambers,.  21  Utah,  324,  Gl 
Pac.  560,  50  Ia.  R.  A.  340,  as  follows:  "In  the 
case  at  bar  deductions  were  made  from  the 
value  of  the  stock  of  the  value  of  all  real  es- 
tate owned  by  the  bank  which  is  situate 
within  the  limits  of  the  state,  but  deductions 
for  its  real  estate  without  the  state  were  re- 
fused by  the  assessor  and  board  of  equaliza- 
tion, but  the  court  below  ordered  that  the 
value  of  the  real  estate  situate  In  other  states 
should  also  be  deducted  from  the  value  of 
the  stock.  In  this  we  think  the  court  erred. 
•  •  •  The  state  has  a  right  to  fix  its  par- 
ticular situs  as  to  such  stock  (corporate  stock) 
for  the  purposes  of  taxation,  and  its  Value 
for  such  purposes  cannot  be  diminished  by 
deducting  therefrom  the  valne  of  property 
not  situated  or  taxable  within  the  state,  and 
over  which  the  state  can  exercise  no  control. 
The  bank,  therefore,  had  no  right  to  have  the 
value  of  its  real  estate  situate  without  the 
state  deducted  from  the  value  of  the  stock. 
'The  true  criterion,  as  fixed  by  the  statute.  Is 
the  true  value  of  the  stock,  without  reference 
to  the  question  where,  or  in  what  manner  or 
nature  of  property  or  security,  the  capital 
stock  may  be  Invested.  Whether  that  be  in- 
vested in  real  estate  or  other  property  be- 
yond the  Jurisdiction  of  this  state,  the  latter 
having  control  over  the  shares  and  their  val- 
ue, the  peculiar  nature  and  value  of  the  in- 
vestment of  the  capital  stock  of  the  corpora- 
tions beyond  the  limits  of  the  state  can  form 
no  proper  subject  for  specific  deduction  or 
abatement  from  the  true  value  of  the  shares 
of  stock  when  presented  to  be  assessed  for 
purposes  of  taxation.  It  is  exclusively  with 
the  shares  of  stock,  and  their  true  value,  as 
representing  the  entire  corporate  assets,  tibat 
the  tax  commissioner  has  to  deal,  and  not 
with  the  nature  and  locality  of  the  invest- 
ment of  the  capital  stock  of  the  corporation, 
except  as  to  real  estate  of  the  company  sit- 
uate within  this  state.'  American  Coal  Co.  v. 
Allegany  County,  69  Md.  185;  Ehvlght  v. 
Boston,  12  Allen  [Mass.]  316,  90  Am.  Dec. 
149;  Nevada  Bank  v.  Sedgwick,  104  tJ.  S. 
Ill,  26  L.  Ed.  703 ;  Kelley  v.  Rhoades,  7  Wyo. 
237,  61  Pac.  592  [39  L.  R.  A.  594]  75  Am.  St 
Rep.  904,  affirmed  In  9  Wyo.  352,  63  Pac.  935, 
87  Am.  St  Rep.  650.  See  same  cases,  188 
U.  S.  1,  23  Sup.  Ct  269  [47  L.  Ed.  359]  ;'Com- 
morcial  Nat  Bank  v.  Chambers.  182  U.  S. 
566,  21  Sup.  Ct.  863  [45  L.  Ed.  1227]." 

After  some  further  analysis  of  the  provi- 
sions of  the  Constitution  and  the  Code  appli- 
cable to  the  discussion,  this  court,  In  Chese- 
brough  V.  City  and  County,  used  the  follow- 
ing language,  which,  unless  we  make  a  rad- 
ically different  rule,  is  decisive  of  the  point 
here  considered:  "Applying  this  principle  to 
the  section  in  question  in  connection  with  the 
constitutional  provisions  requiring  the  taxa- 
tion of  all  property,  including  shares  of  stock, 
at  its  full  value,  and  it  must  be  taken  to 
mean  that  when  the  property  of  the  corpora- 


tion In  the  state  is  taxed  directly  to  the  cor 
poration,  the  shares  of  stodc  held  here  and 
subject  to  taxation  shall  not  to  the  extent 
that  the  property  represented  by  it  is  taxed, 
be  thus  taxed.  This  exemption  can  only  t>e 
extended,  however,  to  deductions  from  the 
value  of  the  shares  of  stock,  the  corporate 
property  of  which  is  pltuated  in  this  state, 
and  directly  taxed  to  the  corporation.  It  is 
the  purpose  of  all  revenue  laws,  as  nearly  as 
possible,  to  impose  upon  all  property  its  Just 
proportion  of  taxation,  and  the  construction 
of  the  statute  should  not  be  had  which  will 
permit  shares  of  stock  held  here,  of  vast  val- 
ue in  domestic  corporations  whose  properties 
are  located  beyond  the  state,  to  escape  their 
Just  proportion  of  such  taxation.  Under  these 
views  the  shares  of  stock  of  the  Tacoma 
Mill  Company  held  by  the  estate  of  Hanson, 
except  to  the  extent  that  the  property  of  the 
corporation  in  this  state  was  actually  assess- 
ed and  taxed  to  the  company,  were  taxable 
to  their  full  value." 

But  in  spite  of  the  opinion  Just  quoted  and 
the  provisions  of  section  1  of  article  13  of 
the  Constitution  of  California,  the  attorney 
for  appellants  quotes  the  applicable  portion 
of  that  constitutional  provision  and  com- 
ments upon  it  in  part  as  follows:  "Section  1 
of  article  13  provides  that :  'All  property  in 
the  state  shall  be  taxM  in  proportion  to  its 
value  to  be  ascertained  as  provided  by  law. 
The  word  "property"  as  used  in  this  artide 
and  section  is  hereby  declared  to  Include 
stocks,'  etc.  Here,  then,  is  an  express  dec- 
laration that  It  is  only  property  in  the  state 
that  is  subject  to  taxation,  and  the  word 
•property'  la  construed  to  Include  stocks  only 
as  that  word  is  used  in  this  article*  and  sec- 
tion. It  seems  to  us  that  this  is  almost 
an  express  declaration  that  the  word  "prop- 
erty' shall  not  be  construed  to  include  any 
of  the  things  mentioned  unless  they  are  with- 
in the  state.  The  words  'in  this  state"  cer- 
tainly do  not  necessarily  mean  property 
which  is  in  fact  out  of  the  state  and  only  In 
this  state  theoretically  by  virtue  of  some 
legal  fiction,  and  so  we  say  that  accepting 
the  construction  most  consonant  with  the 
Justice  of  the  case,  we  should  not  extend  it 
to  include  stocks  representing  properties 
which  are  physically  beyond  the  state's  Juris- 
diction." 

When  we  consider  the  purpose  of  taxation, 
it  must  be  apparent  that  there  should  not  be 
a  construction  at  variance  with  the  ordinary 
meaning  of  the  words  of  the  above-quoted 
section  of  the  Constitution.  Cittzens  are  tax- 
ed for  the  support  of  the  govermuent  that 
protects  them  and  their  property.  It  would 
be  manifestly  unfair  to  tax  one  dtiaen  for 
personal  property  of  a  tangible,  salable  kind 
located  in  California  and  omit  the  imposition 
of  a  similar  burden  on  the  possessors  of 
equally  valuable  and  vendible  personalty. 
Just  as  dlfllcult  to  protect  Just  as  much  sub- 
ject to  the  law  of  supply  and  demand  in  this 
state,  because  the  value  of  that  property  de- 
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pends  In  whole  or  In  part  upon  the  holdings 
of  a  corporation  In  a  country  where  they  may 
or  may  not  be  taxed.  In  Bank  of  Commerce 
▼.  Tennessee,  161  U.  S.  146,  16  Sup.  Ct  456, 
40  L.  Ed.  645,  It  was  held  that  "the  capital 
stock  of  a  corporation  and  the  shares  Into 
which  such  stock  may  be  divided  and  held 
by  Individual  stockholders  are  two  distinct 
pieces  of  property.  The  capital  stock  and  the 
shares  of  stock  In  the  hands  of  the  share- 
holders may  both  be  taxed  and  It  la  not 
double  taxation." 

The  doctrine  for  which  appellants  contend 
would  In  many  cases  prevent  the  assessment 
In  California  to  residents  of  this  state  of 
valuable  stock  In  foreign  corporations.  This 
would  be  true,  at  least,  in  respect  to  the 
stock  of  those  corporations  having  their  en- 
tire property  In  other  countries.  Assess- 
ments levied  upon  such  stock  and  similar 
credits,  however,  have  been  held  to  be  valid 
even  when  the  evidences  of  ownership  were 
out  of  the  state.  Stanford  r.  San  Francisco, 
131  Cal.  84,  63  Fac.  140 ;  Batate  of  fair,  128 
OaL  613,  61  Pac.  184. 

In  Ohio  this  question  has  come  up  in  prac- 
tically the  same  manner  In  which  it  is  pre- 
sented here,  in  a  case  In  which  the  assess- 
ment of  stock  In  a  foreign  corporation  was 
Involved.     In  that  case  (Bradley  v.  Bauder, 
36  Ohio  St  34  [38  Am.  Rep.  547])  the  court 
said:    "But  it  Is  said  that  because  the  capi- 
tal of  the  company  is  Invested  in  real  and 
Axed  property  in  the  state  where  the  cor- 
poration is  located,  and  in  which  state  taxes 
upon  the  same  are  regularly  levied  and  paid, 
a  tax  here  upon  the  shares  of  stock  of  those 
residing  here  is  a  tax  upon  the  same  prop- 
erty, and  therefore  results  in  double  taxa- 
tion.   The  argument  is :    That  the  capital  of 
the  coriwration  Is  Invested  in  property  which 
Is  taxed  in  the  name  of  the  corporation,  and 
that  the  shares  lof  the  capital  stock,  when 
owned  by  individuals,  only  represent  propor- 
tions in  the  ownership  of  such  property,  and 
hence  to  tax  the  shares  is  another  mode  of 
taxing  the  property  of  the  corporation,  and 
ttiat  a  tax  upon  both,  although  the  tax  upon 
one  Is  imposed  in  another  state,  violates  the 
rale  or  principle  of  equality  established  by 
the  Constitution.     This  argument,  however 
plausible  It  seems,  has  never  met  with  favor 
from  the  courts.    Double  taxation,  In  a  legal 
sense,  does  not  exist,  unless  the  double  tax 
Is  levied  npon  the  same  property  within  the 
same  Jurisdiction.    Here  the  property  owned 
by  the  plaintiffs  Is  not  only  not  the  same  as 
tbat  owned  by  the  corporation,  but  its  situs, 
so  far  as  shares  of  stock  are  capable  of  one. 
Is  in  a  different  state.    •    •    •    The  consti- 
tutional power  to  tax  shares  of  stock,  owned 
by  our  citizens  in  corporations  located  with- 
out the  state,  does  not  depend  on  whether 
tbe  capital  of  the  corporation  is  or  is  not  tax- 
ed   in    the   state   where   the   corporation    is 
created.    The  power  Is  tbe  same,  whether  the 


capital  of  the  corporation  Is  there  taxed  or 
not;  otherwise,  the  power  of  taxation  con- 
ferred by  the  Constitution  .would  be  made  to 
depend  upon  the  operation  of  laws  of  a  for- 
eign Jurisdiction — a  proposition  so  obviously 
111  founded  that  the  moment  it  is  stated  its 
falsity  becomes  apparent" 

In  the  matter  of  taxing  the  shares  of  stock 
In  a  domestic  corporation  owning  property 
without  tbe  state,  that  court  has  gone  even 
beyond  the  doctrine  in  tbe  Chesebrough  Case, 
becanse  it  sanctions  assessment  of  the  stock 
without  deduction  for  the  value  of  the  cor- 
poration's property  in  the  state.  Lander  t. 
Burke,  65  Ohio  St  532,  03  N.  E.  69. 

After  a  careful  examination  of  all  the  an- 
thorittes  presented,  we  see  no  reason  to 
change  the  rule  expressed  in  Chesebrough  v. 
City  and  County  of  San  Francisco,  supra, 
and  tbe  other  cases  to  which  reference  has 
been  made  herein. 

Tbe  Judgment  and  orders  from  which  ap- 
peals are  taken  are  therefore  affirmed. 

We  concur:  ANGELIXym,  J.;  SLOSS. 
J. ;  HENSHAW,  J. ;  LORIGAN,  J.  SHAW, 
X,  did  not  sit  in  the  foregoing  cause. 

(IBT  Cal.  <M) 

DOHBNT   T.   LOS   ANGELES  COUNTT 
(two  cases).    (Ll  A.  2,433,  2,434.) 

(Supreme  Court  of  California.    April  15,  1910.) 

In  Bank.  Appeals  from  Superior  Court,  Los 
Angeles  County ;   Walter  Borawell,  Judge. 

Two  actions  by  B.  L.  Dobeny  against  the 
County  <^  Los  Angeles.  Judgment  for  defend- 
ant, and  plaintiff  appeals.     Amrmed. 

Ward  Chapman,  for  appellant  J.  D.  Fred- 
ericks, Dist.  Atty.,  and  Hartley  Shaw,  Chief 
Depu^  Dist.  Atty.,  for  respondent. 

PER  CURIAM.  For  the  reasons  expressed  in 
the  opinion  of  this  court  in  Canfield  v.  Coanty 
of  Los  Angeles,  (L.  A.  2,432)  108  Pac.  705,  the 
judgments  and  orders  from  which  api>eals  are 
taken  are  a&rmed. 


(157  Cat.  04) 
LOUSTALOT  r.  McKEBL.     (L.  A.  2,460.) 
(Supreme  Court  of  California.    April  19,  1910.) 

1.  Appeal  ahd  Bbbob   (J  843*)  —  Rkvisw — 
Matters  Not  Nbcessaby  to  Decision, 

Where,  in  ejectment  for  a  strip  of  land 
along  tbe  boundary  line  between  pliuntiff  and 
defendant  tbe  court  found  that  defendant  was 
tbe  owner  in  fee  of  the  strip,  and  tbat  plaintiff 
was  estopped  to  assert  any  claim  thereto,  and 
the  finding  of  estoppel  is  supported  by  the  evi- 
dence, and  is  sufficient  to  sustain  the  judgment 
fer  defendant,  it  is  immaterial  on  appeal  wheth- 
er tbe  additional  finding  of  title  in  fee  is  sup- 
ported, and  that  question  will  not  be  considered. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3331-3341;  Dec  Dig.  { 
843.»] 

2.  BOCNDABIES  (i  37*)— SXOTICIEKOT  OF  EVI- 
DENCE. 

Evidence  held  to  support  a  finding  that  an 
agreement  between  plaintiffs  predecessor  in  title 
and  defendant  recognized  the  line  claimed  by 
defendant  as  tbe  true  line,  and  that  plaintiff,  by 
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acquiescence  In  It  aa  the  established  line  for 
almost  seven  years,  was  estopped  from  asserting 
title  to  the  strip  of  land  in  controversy. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  {{  18&-198 ;   Dec.  Dig.  {  37.*] 

8.  BouNDABiEs    (I    46*)— Establishment   by 

Agreement. 

Where  a  boundary  line  is  uncertain,  and 
the  contiguous  owners,  with  equal  knowledge 
of  the  facts,  hy  parol  agreement  fixed  a  dividing 
line,  and  such  line  is  marked  by  the  erection 
or  maintenance  of  a  fence  or  other  equivalent 
structure  along  it,  and  thereafter  they  occupied 
their  respective  lands  to  the  iwundary  as  agreed 
on,  the  accuracy  of  such  line  cannot  be  subse- 
quently questioned  by  the  parties  establishing 
it  or  those  claiming  under  them ;  no  deception 
being  practiced  in  locating  it. 

[E>d.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  {|  212-226,  249-251;  Dec.  Dig.  f 
46.*} 

4.   BOUNDAMES   (J  37*)— BVIDEHCB  AS  TO    LO- 
CATION. 

Evidence  in  ejectment  held  to  show  that 
the  location  of  a  boundary  line  was  uncertain 
prior  to  an  agreement  between  defendant  and 
plaintiff's  predecessor  fixing  the  location  of  the 
line. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  II 184-194;  Dec.  Dig.  I  37.*] 

6,  BouNDABixa  d  46*)— Estoppel  to  Ques- 
tion Location. 

Where  persons  owning  contiguous  tracts 
of  land  establish  a  common  boundary  line, 
which  may  not  be  in  fact  the  true  line  according 
to  the  call   of  their  deeds,  in   which  they   ac- 

Suiesce,  and  according  to  which  they  occupy 
keir  respective  lands  for  a  time  equal  to  that 
prescribed  by  the  statute  of  limitations,  they 
and  their  successors  In  interest  are  conclusively 
estopped  from  questioning  it  as  the  true  line. 

[Ei.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  U  212-226,  24&-2S1;  Dec.  Dig.  ( 
46.*] 

6.  FsAUDS,  Statute  of  (I  70*)— Real  Pbop- 
EBTT— Agreements  Fixing  Boundaby. 
An  agreement  by  the  owner  of  contiguous 
tracts  of  land  fixing  the  boundary  line  between 
them  is  not  a  contract  for  the  sale  or  conveyance 
of  land,  and  is  not  within  the  statute  of  frauds. 
[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {  112 ;   Dec.  Dig.  |  70.  *J     . 

In  Bank.  Appeal  from  Superior  Conrt, 
Santa  Barbara  County;  Felix  W.  Ewlng, 
Jndge. 

Action  by  Frank  Loustalot  against  J.  3. 
McKeel.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

William  G.  Griffith,  for  appellant  a  A. 
Storke,  for  respondent 

LORIG  AN,  J.  Plaintiff,  alleging  ownership 
In  fee  thereto,  brought  this  action  in  eject- 
ment to  recover  of  defendant  a  strip  of  land 
86  feet  long  and  8.8  feet  wide  at  one  end, 
and  4.6  feet  wide  at  the  other,  lying  along 
the  common  boundary  line  of  the  lauds  of 
the  parties  located  in  the  city  of  Santa  Bar- 
bara. The  complaint  was  filed  September  17, 
1907.  In  bis  answer  defendant  denied  title 
in  plaintiff,  asserted  title  In  himself,  and  set 
up  an  nfflrmative  defense  of  estoppel,  based 
upon  the  claim  that  in  1S07  the  common 
boundary  line  being  in  dispute  between  him- 


self and  the  predecessor  In  title  of  plaintiff— 
one  Mary  A.  Ashley — they  agreed  upon  a 
boundary  line  which  fixed  the  strip  of  land 
In  dispute  to  be  on  the  defendant's  side  of 
the  line,  and  that  the  line  so  agreed  on  was 
acquiesced  In  by  the  predecessor  of  plaintiff 
thereafter  and  up  to  1906  when  plaintiff  suc- 
ceeded to  ber  interest  In  part  of  the  adja- 
cent property.  The  court  found  that  the  de- 
fendant was  the  owner  in  fee  of  the  strip 
in  dispute,  and  also  that  i^alntiff  was  estop- 
ped from  asserting  any  claim  to  the  property 
against  defendant  by  virtue  of  the  agreement 
between  his  predecessor  In  title  and  defend- 
ant establishing  a  common  boundary  line  l>e- 
tween  their  lands.  Plaintiff  appeals  from 
the  judgment  accompanied  by  a  bill  of  excep- 
tions under  which  he  attacks  the  sufficiency 
of  the  findings  of  title  in  defendant  and  the 
claim  of  estoppel. 

We  shall  not  discuss  the  finding  as  to  title 
because  we  are  satisfied  that  the  finding  of 
estoppel^  was  supported  by  the  evidence,  and, 
being  sufficient  of  itself  to  sustain  the  Judg- 
ment, It  is  immaterial  whether  the  additional 
finding  of  title  In  fee  is  supported  or  not 

Addressing  ourselves  to  the  evidence  on  the 
finding  of  estoppel,  it  appears  that  In  18C9 
one  George  Hartley  purchased  a  lot  fronting 
on  State  street,  being  a  part  of  block  229. 
In  the  city  of  Santa  Barbara.  The  lot  waa 
rather  Indefinitely  described  In  the  deed,  but 
along  Its  southeasterly  line  ran  a  board  fenc«^ 
referred  to  In  the  deed  as  the  southeasterly 
boundary  thereof,  and  which  divided  the 
property  he  took  possession  of  from  an  adja- 
cent lot  to  the  southeast  then  owned  by  one 
Mary  B.  Lake.  The  lots  In  the  block,  Includ- 
iug  those  immediately  referred  to,  were  fenc- 
ed off  from  each  other.  Hartley,  on  going 
Into  possession  of  the  lot  purchased  by  him, 
immediately  built  a  stable  upon  it  known  as 
the  "Dexter  Stables,"  the  building  fronting 
on  State  street  and  running  back  nearly  186 
feet  to  the  rear  line  of  the  lot  The  south- 
easterly side  of  the  stable,  and  subsequent- 
ly a  barn,  were  built  along  and  upon  the  board 
dividing  fence  referred  to  In  his  deed  as  the 
southeasterly  boundary  line  of  tils  lot,  and, 
as  constructed,  embraced  within  their  in- 
closure,  as  part  of  the  land  described  lu  his 
deed,  the  strip  In  dispute  except  a  few  feet 
at  the  rear.  In  1879  one  Mary  A.  Ashley 
purchased  from  Mary  B.  Lake,  above  rererred 
to,  the  lot  to  the  southeast  and  adjacent  to 
the  Hartley  stables.  The  deed  to  Mary  A. 
Ashley,  as  did  all  of  the  deeds  dram  her 
predecessors  in  title,  called  for  a  frontage  on 
State  street  of  195  feet  running  northwest- 
erly along  that  street  from  Its  Intersection 
with  Haley  street  (being  the  south  comer 
of  block  229)  with  a  uniform  depth  northerly 
through  the  block  of  450  feet  The  north- 
westerly line  of  the  lot  (the  boundary  line 
between   it  and  the  lot  of  Hartley)  ran   at 
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right  angles  to  State  street    We  mention  this 
particular   call   for   tbe   frontage   on    State 
street  to  refer  to  It  again  presently.    In  1893 
one  McPhail,  successor  in  Interest  of  Hartley, 
conveyed  the  lot  on  which  the  Dexter  stables 
wen!  located  to  defendant    Now,  while  the 
description  in  the  deed  to  Hartley  included 
the  strip  in  question  by  reference  to  the 
board  fence  on  the  southeasterly  line  of  the 
lot,  and  the  deed  from  him  to  McPhail  de- 
scribed the  land  conveyed  explicitly  by  cours- 
es and  distances,  and  generally  as  the  "prem- 
ises known  as  the  Hartley  stable  and  corral," 
the  deed  to  the  defendant  did  not  in  terms 
include  this  strip.    The  deed  to  him  was  for 
90  feet  frontage   on    State   street    running 
northerly  along  that  street  from  a  point  137 
feet  northerly  from  tbe  Intersection  of  State 
and  Haley  streets  (being  the  southern  cor- 
ner of  block  229),  with  the  southeasterly  Un« 
mnning   in   depth   186  feet  at  right  angles 
with  State  street    As  the  board  fence  ret«- 
red  to  in  the  Hartley  deed,  and  along  and 
upon  which  the  southeast  wall  of  the  stable 
and  barn  was  built,  did  not  mn  at  right  an- 
gles with  State  street,  tbe  strip  was  not  in- 
cluded in  the  deed  to  defendant  calling  for 
the  southeasterly  line  of  his  lot  as  being  one 
run  at  right  angles  to  State  street    However, 
the  defendant  went  Into  possession  of  the 
premises  under  his  deed  assuming  that  it  em- 
braced the  strip  in  controversy  upon  which 
the  stables  partially  stood. 

In  the  early  part  of  the  year  1887,  while 
Mary  A.  Ashley  and  the  defendant  were  so 
in  possession  of  their  adjacent  lots,  physical- 
ly divided  by  the  southeast  wall  of  the  stable 
and  bam,  the  former  had  a  surrey  made  of 
the  land  called  for  in  her  deed,  and  there- 
after wrote  to  the  defendant  stating  that 
bis  bum  was  on  part  of  her  property,  and 
that,  while  she  did  not  wish  to  sell  the  land, 
she  was  willing  to  rent  it  to  him.    Defendant 
called  to  see  her  about  the  matter,  taking 
with  him  his  abstract  of  title,  and  she  and 
her  attorney  and  defendant  went  over  it  to- 
gether and  discussed  the  matter  of  the  ac- 
curacy of  the  line.    At  first,  she  claimed  all 
that  her  deed  called  for.    In  this  connection 
It  will  be  observed  that,  eliminating  for  the 
moment  this  strip  in  question,  there  was  a 
marked   and    decided    conflict    between    the 
calls   In  the  deeds  of  Mrs.  Ashley  and  the 
defendant  as   to  the  dividing  line  between 
their  lots.    It  Is  not  pretended  that  Mrs.  Ash- 
ley.   OT  her   predecessors   in   Interest,   ever 
had   any  valid  claim  of  title  to  any  portion 
of  the  lot  actually  described  in  the  deed  to 
defendant  or  to  any  part  of  the  land  enclos- 
ed   by  the  southeast  wall  of  the  stable  dud 
barn,    except  a  narrow  piece  of  which  the 
strip  in  controversy  is  a  part  extending  from 
State  street  northeasterly  to  the  rear  of  de- 
fendant's lot.     Yet  It  will  be  observed  from 
aie  calls  In  the  respective  deeds  of  Mrs.  Ash- 
ey  and  the  defendant  that  tbe  deeds  largely 
>verlapped   each   other.     The   deed   to  Mrs. 
Lsbley  called  for  a  frontage  of  196  feet  run- 


ning along  State  street  from  the  south  cornu^* 
of  block  229.  The  deed  tb  defendant  called 
for  a  frontage  of  90  feet  running  along  State 
street  from  a  point  on  that  street  137  feet 
distant  from  the  some  south  comer  of  the 
block.  The  deeds  overlapped  eActi  other  in 
frontage  on  State  street  and  in  depth  the  dif- 
ference between  137  and  195  feet  or  68  feet. 
Mrs.  Ashley  under  her  deed  could  claim  195 
feet  along  State  street,  while  the  deed  of  de- 
fendant called  for  58  feet  of  this  same  front- 
age. The  strip  ran  all  through  the  land  of 
the  defendant  and  the  calls  of  the  respective 
deeds  dearly  left  the  true  dividing  line  be- 
tween their  lands  in  uncertainty  and  doubt 
But  while  at  first  Mr&  Ashley  claimed  all 
that  lier  deed  called  for,  the  dispute  between 
herself  and  the  defendant  settled  down  to 
the  narrow  strip  along  their  line  and  npon 
which  the  stables  and  bam  were  built  Mrs. 
Ashley  Insisted  that  under  the  deed  to  her 
the  dividing  line  should  ran  at  right  angles 
to  State  street,  which  would  entitle  her  to 
the  strip.  The  position  of  defendant  was 
that  the  bam  "had  to  follow  the  board  fence" 
(referred  to  in  the  deed  to  Hartley)  and  had 
in  fact  followed  it  After  examining  the  ab- 
stract and  discussing  the  matter  between 
them,  Mrs.  Ashley  conceded  that  the  claim 
of  defendant  was  correct,  and  that  the  line 
upon  which  the  bam  was  built  was  the  true 
line  between  their  respective  properties.  At 
the  time  of  tliis  conference  and  adjustment 
as  to  the  boundary  line,  there  was  a  small 
piece  of  the  strip  extending  from  the  l>am 
to  the  rear  of  the  lot  which  had  not  been 
built  on  or  inclosed  by  defendant  or  his 
predecessors.  A  few  days  afterwards  Mrs. 
AsUey  of  her  own  volition,  and  at  her  own 
expense,  had  a  fence  built  extending  from 
the  bam  to  the  end  of  defendant's  lot  along 
the  same  line  of  the  strip  on  which  the  sta- 
ble and  bam  were  built  prolonged  northeast- 
erly so  as  to  make  an  actual  southeasterly 
line  between  the  properties  of  both  parties. 
After  this  agreement  as  to  the  true  boundary 
line  and  the  building  of  the  fence,  the  line 
of  the  stable  and  fence  as  built  by  Mrs.  Ash- 
ley were  recognized  by  both  parties  as  the 
true  line  dividing  their  property.  Neither 
Mrs.  Ashley  nor  any  of  her  predecessors  in 
title  were  ever  in  possession  of  the  strip  of 
land  in  dispute.  No  question  was  ever  subse- 
quently made  between  Mrs.  Ashley  and  the 
defendant  about  the  dividing  line.  As  agreed 
to  It  was  acquiesced  in  as  the  true  dividing 
lino  between  their  properties  for  some  seven 
years  thereafter  and  up  to  the  time  of  the 
death  of  Mrs.  Ashley  in  1901  and  until  plain- 
tiff purchased  a  portion  of  the  adjacent  lot 
from  her  estate.  This  was  some  two  years 
subsequent  to  her  death,  and  the  deed  from 
her  executors  Included  the  portion  of  the 
strip  for  which  this  action  was  brought 
Upon  this  evidence  the  court  was  warranted 
in  finding  that  by  the  agreement  between 
Mrs.  Ashley  and  the  defendant  recognizing 
and  establishing  the  line  along  which  tlie 
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stable,  and  thereafter  the  fence,  was  built, 
as  the  true  dividing  line,  and  also  by  acqui- 
escence in  it  as  so  established  for  almost 
seyen  years,  the  plaintiff  as  the  successor  In 
interest  of  Mrs.  Ashley  was  estopped  from 
asserting  t^tle  to  the  atrip  in  controversy. 

The  rule  universally  sustained  by  the  au- 
thorities Is  that  where  the  boundary  line  be- 
tween the  lands  of  contiguous  owners  is  doubt- 
ful or  uncertain,  and  they  by  parol  agreement 
fix  and  determine  a  dividing  line  between 
their  respective  tracts,  said  line  being  mark- 
ed by  the  erection  or  maintenance  of  a  fence 
or  other  equivalent  structure  along  it,  and 
thereafter  the  parties  hold  and  occupy  their 
respective  lands  to  the  boundary  as  so  agreed 
on,  the  accuracy  of  such  boundary  line  cannot 
be  subsequently  questioned  by  the  itarties  es- 
tablishing it,  or  by  those  claiming  under  ei- 
ther of  them.  Oavanaugh  v.  Jackson,  91  GaL 
580,  583,  27  Pac.  931 ;  Dlerssen  v.  Nelson,  188 
Oal.  394,  398,  71  Pac.  456 ;  Young  v.  Blake- 
man,  163  Cal.  481,  95  Pac.  888,  and  other  an- 
thorities  dted  in  those  cases. 

That  there  was  an  unsertainty  as  to  the 
line  between  their  lots  according  to  the  calls 
of  their  deeds  when  Mrs.  Ashley  and  the  de- 
fendant agreed  upon  and  established  a  divid- 
ing line  is  hardly  open  to  serious  question. 
The  calls  of  their  deeds  were  widely  divergent 
as  to  It.  The  deeds  overlapped  each  other  to 
an  extent  of  58  feet,  and,  while  no  claim  was 
insisted  upon  by  Mrs.  Ashley  that  the  north- 
westerly line  of  her  lot  extended  Into  the  land 
of  defendant  as  far  as  her  deed  called  for  it, 
still  \t  it  did  not  extend  there  it  was  uncer- 
tain where  It  was  to  be  located,  and  while  in 
the  end  the  dispute  between  them  was  brought 
down  to  whether  the  true  line  should  run 
along  the  old  board,  fence,  which  physically 
divided  for  many  years  the  lands  of  which 
she  and  defendant  were  actually  in  posses- 
sion, or  at  right  angles  to  State  street,  there 
was  nothing  in  her  deed  which  apeciflcally 
called  for  its  location  along  the  line  which 
she  claimed  controlled.  The  northwesterly 
line  of  her  lot  was  58  feet  beyond  the  line 
which  she  was  contending  for,  according  to 
the  call  of  her  deed,  and  embraced  to  that 
extent  land  of  the  defendant  to  whldi  she 
did  not  Insist  that  she  had  any  claim,  and  to 
which  it  must  be  conceded  she  had  none.  It 
la  true  that  the  deed  to  the  defendant  did  not 
fix  his  line  along  the  board  fence,  upon  whidi 
the  stables  and  barn  were  boili;  which  was 
the  actually  disputed  line,  but  he  was  In  pos- 
session of  It  and  of  the  strip  In  controversy 
as  included  within  that  line,  as  his  predeces- 
flors  had  also  been  for  a  great  many  years. 
Had  a  controversy  arisen  between  Hartley 
and  Mrs.  Ashley  there  can  be  no  question  but 
that  under  the  calls  of  their  respective  deeds 
the  boundary  Hue  was  uncertain,  and  we  do 
not  perceive  how  it  could  be  considered  the 
less  nncertain,  as  far  as  the  calls  of  the  deed 
of  Mrs.  Ashley  are  concerned,  when  the  dis- 


pute as  to  It  arose  between  her  and  Uie  de- 
fendant. 

But  if  it  be  conceded  that  according  to  the 
calls  of  Mrs.  Ashley's  deed  there  could  be  no 
question  of  the  true  location  of  the  dividing 
line;  that,  as  claimed  by  counsel  for  appel- 
lant, it  was  and  is  capable  of  ready  ascertain- 
ment and  location  as  running  at  right  angles 
to  State  street,  so  as  to  include  the  strip  in 
question;  and  that  the  parties  were  mistaken 
in  believing  what  they  established  to  be  the 
true  line — still  the  rule  of  law  is  that  where 
parties  in  good  faith  establish  a  bonndaxy 
line  whidi  may  not  be  in  fact  the  true  line 
according  to  the  calls  of  their  deeds,  in  which 
they  acquiesce  and  according  to  which  they 
occupy  their  respective  lands  for  a  period  of 
time  equal  to  that  prescribed  by  the  statute 
of  limitations,  both  parties  and  their  succes- 
sors in  interest  are  conclusively  estopped 
from  questioning  'it  as  the  true  line. 

As  said  in  the  early  case  of  Sneed  t.  0»< 
born,  25  Cal.  819,  626:  "The  authorities  are 
abundant  to  the  point  that'  when  the  owners 
of  adjoining  lands  have  acquiesced  for  a  con- 
siderable time  in  the  location  of  the  division 
line  between  their  lands,  although  It  may  not 
be  the  true  line  according  to  the  calls  of  their 
deeds  they  are  thereafter  precluded  trom 
saying  it  Is  not  the  true  line.  The  better  opto- 
lon  is  that  the  considerable  time  mentfoned 
in  the  cases  must  at  least  equal  the  length 
of  time  prescribed  by  the  statute  of  limita- 
tions to  bar  a  right  of  entry."  Oolombet  v. 
Pacheco,  48  Oal.  395;  Cooper  v.  Vlerra.  SO 
Cal.  282;  Johnson  v.  Brown,  63  Gal.  391; 
White  V.  Spreck^s,  75  Cal.  610,  17  Pac.  715 ; 
Helm  V.  WUson,  76  Cal.  476, 18  Pac.  604;  Oav- 
anaugh V.  Jackson,  91  Oal.  580,  27  Pac.  931 : 
Dlerssen  v.  Nelson,  138  Cal.  394,  71  Pac.  456; 
Lewis  V.  Ogram,  149  Cal.  605,  87  Pac.  60,  10 
L.  R.  A.  (N.  S.)  610,  117  Am.  St  Repu  151. 

There  can  be  no  question  under  the  evi- 
dence but  that  Mrs.  Ashley  and  the  defoid- 
ant  deemed  the  matter  of  the  location  of  the 
true  line  uncertain.  It  may  be  that  they  were 
in  error  in  this  respect  and  that  a  careful  ex- 
amination of  their  respective  titles  by  an  at- 
torney, and  accurate  surveys  of  their  lots 
according  to  the  calls  of  their  several  deeds, 
would  have  fixed  an  absolutely  correct  bound- 
ary line  between  them.  But,  whatever  mi^t 
have  been  possible  in  this  respect,  the  fact 
is  that  the  true  location  of  the  line  was  con- 
sidered uncertain  and  was  definitely  fixed  be- 
tween them,  acquiesced  in  without  question 
for  years,  and  each  occupied  their  lands  there- 
after according  to  the  agreed  line.  When 
they  entered  Into  the  agreement,  both-  had 
equal  knowledge  of  the  facts,  and  no  decei>- 
tlon  or  fraud  was  practiced.  Under  these 
circumstances,  it  is  entirely  Immaterial  wheth- 
er the  parties  were  right  or  wrong  in  believ- 
ing that  the  true  line  was  exactly  where  It 
should  be  as  they  established  It.  They  were 
certainly  In  doubt  as  to  where  it  should  mn. 
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aod  adjusted  tbe  matter  by  making  a  prao 
tical  locatl<Hi  of  tbe  line  wbere  they  thongbt 
It  ought  to  be,  and  having  acqnlesced  In  It 
as  80  established,  and  having  occupied  their 
lands  ander  the  location  for  almost  aeyea 
years— a  longer  period  than  prescribed  by  tbe 
statute  of  limitations  to  bar  a  right  of  en- 
try—the line  they  established  Is  conclusive- 
ly determined  to  be  the  true  divisional  line. 
Courts  have  always  looked  with  favor  on  thp 
settlement  of  questions  of  this  character  by 
the  parties  In  Interest  themselves,  and  when 
it  appears  that  an  agreement  adjusting  a  dis- 
puted boundary  line  has  been  fairly  and  def- 
initely made  between  them,  and  they  have 
occupied  their  lands  accordingly  for  a  period 
longer  than  the  statutory  period  of  limita- 
tion, such  agreement  is  conclusive,  no  matter 
whether  they  were  mistaken  or  not  in  their 
belief  that  they  were  locating  it  along  the 
true  line.  It  is  quite  obvious  that,  if  the  fact 
merely  that  the  parties  were  mistaken  as  to 
where  the  true  line  lay  could  invalidate  their 
agreement,  there  never  could  be  any  stability 
attached  to  such  an  agreement  unless  the  line 
agreed  on  was  in  truth  the  exact  line.  'S!he 
fwlicy  of  the  law,  however,  Is  to  give  stabil- 
ity to  such  an  agreement  as  a  method  adopt- 
ed in  good  faith  by  the  parties  themselves  to 
settle  tbe  controversy,  and  because  It  is  the 
most  satisfactory  way  whereby  a  true  bound- 
ary line  may  be  determined,  and  tends  to 
prevent  litigation.  Oavanaugh  v.  Jackson,  su- 
pra, 91  Cal.  583,  27  Pac.  931. 

There  is  nothing  in  appellant's  point  that 
the  agreement  being  In  parol  was  within  the 
statute  of  frauds.  The  agreement  was  not  a 
contract  for  the  sale  or  conveyance  of  land. 
Its  only  object  was  to  settle  a  disputed  ques- 
tion of  boundary,  and,  as  said  In  White  v. 
Spreckels,  supra,  76  Cal.  ^6,  17  Pac.  717: 
"Agreements  of  this  character  are  not  sub- 
ject to  the  objection  that  they  are  within  the 
statute  of  frauds,  because  they  are  not  con- 
sidered as  extending  to  the  title.  They  do 
not  operate  as  a  conveyance  so  as  to  pass  ti- 
tle from  one  to  another,  but  they  proceed  up- 
on the  theory  that  the  true  line  of  separa- 
tion Is  in  dispute  and  to  some  extent  un- 
known, and  in  such  cases  the  agreement 
serves  to  tx  the  line  to  which  the  title  of 
e&th  extends." 

The  Judgment  appealed  from  is  affirmed. 

We  concur:  ANGBLLOTTI,  J.;  SHAW, 
J.:    SLOSS,  J.;  HENSHAW,  J.;  MBLVIN,  J. 

:iG7  Cal.  625) 

PERKINS  V.  COWLES  et  al.     (L.  A.  2,427.) 

Supreme  Court  of  California.     April  18,  1910. 

Rehearing  Denied  May  18,  1910.) 

L,    COBPOBATIONS    (§    145*)— STOCK— TBANBTEB 

— Effect— LiABruTT  on  Cnbaid  Sxtbscbip- 

TION8. 

Upon  the  transfer  of  stock  by  the  original 
lubscribers  and  entry  thereof  by  tbe  transferees 


upon  the  coiporata  Iwoki,  tlia  ori^nal  inb- 
Bcribers  were  released  from  payment  of  the  un- 
paid subscription,  and  the  transferees  became 
liable  to  the  corporation  or  its  receiver  in  bank- 
ruptcy for  payment  of  calls  on  the  original  sub- 
scription without  an  expressed  promise  to  do  so, 
though  they  believed  In  good  faith  when  pur- 
chasing that  the  subscriptions  were  fnlly  paid. 
[£}d.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {$  S30,  531 ;   Dec  EHg.  {  146.*] 

2.  CoBPOBATioNs   (I   144*)— Stock— Tbansfkb 
— LiABiLirr  oi  UNPAID  'Subscriptions. 

That  the  president  of  tbe  corporation,  who 
was  also  an  original  subscriber,  rej^resented  in 
good  faith  to  the  transferees  of  his  own  and 
other  stock  that  the  subscriptions  were  fully 
paid  In  order  to  induce  tbe  latter  to  purchase, 
would  not  estop  the  corporation  nor  its  receiver 
in  bankruptcy  from  collecting  tbe  unpaid  sub- 
scriptions from  tbe  transferees,  he  not  acting 
for  tbe  corporation  in  making  such  representa- 
tion, nor  would  representations  to  the  same 
etFect  by  original  stockholders  prevent  tbe  col- 
lection of  unpaid  subscriptions  from  the  trans- 
ferees. 

[Bid.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  144.*] 

3.  CoKPORATioNs  (J  .112*)— Stock- BrracT  o» 
TBARsrsB— Bona  Fidb  Pubchasebs. 

Stock  certificates  are  not  negotiable  instru- 
ments, and  the  purchaser  thereof  stands  on  tbe 
same  basis  as  the  purchaser  of  any  other  non- 
negotlable  inatrument. 

(Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  M  464,  465;   Dec.  Dig.  {  112.*] 

4.  Cobpobatiors    (I    144»)— Stock— Issues— 

BSTOFFXL. 

The  issuance  of  stock  certificates  to  a  trans- 
feree without  a  statement  that  it  is  not  fully 
paid  is  not  equivalent  to  a  representation  that 
it  is  fully  paid  so  as  to  prevent  the  corpora- 
tion from  collecting  the  remainder  of  unpaid 
subscriptions. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  I  144.*] 

B.  Bankbuptot  (I  145*)— Collection  of  Un- 
paid Subscbiptions  —  Right  to   Enfobcb 

lilABILITT. 

The  amount  due  on  subscriptions  to  cor- 
porate stock  is  a  trust  fund  for  corporate  cred- 
itors, and  unpaid  subscriptions  are  a  part  of  Its 
assets  in  bankruptcy,  and  may  be  collected  by 
the  receiver  in  bankruptcy  for  creditors. 

[EM.  Note.— For  other  cases,  see  Bankruptcy, 
Dec  Dig.  {  145.*] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;    Walter  Bordwell,  Judge. 

Action  by  Gregory  Perkins,  Jr.,  trustee  in 
bankruptcy  of  tbe  Golden  Gate  lAundry,  In- 
corporated, against  J.  B.  Cowles  and  others. 
From  a  Judgment  for  defendants,  idalntiff 
appeals.  Reversed,  with  dlrectlona  to  enter 
Judgment  for  plaintiff. 

Lawler,  Allen,  Van  Dyke  8c  Jutten,  for  ap- 
pellant   Uoyd  W.  Moultrie,  for  reepondentK 

LORIGAN,  J.  Thbs  case  was  submitted  to 
the  trial  court  on  an  agreed  statement  of 
facts.  It  appears  therefrom  that  tbe  Golden 
Gate  Laundry,  Incorporated,  was  organized 
under  the  laws  of  this  state  in  January,  1902, 
with  a  capital  stock  of  $33,000,  represented 
by  830  shares  of  the  par  value  of  flOO  eadi- 
All  the  stock  was  subscribed  for  by  the  six 
original  Incorporators.    Certain  of  these,  be- 
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Ing  the  owners  of  a  business  plant  known 
as  the  Golden  Gate  Laundry,  transferred  it 
to  the  Golden  Gate  Laundry,  Incorporated,  at 
a  valuation  of  ^,500.  It  was  accepted  by 
the  latter  corporation  at  that  figure,  and  165 
shares  of  the  capital  stock  of  the  corporation 
subscribed  for  by  said  parties  was  credited 
thereby  with  a  payment  of  33%  cents  on  each 
dollar  per  share  of  the  capital  stock  subscrib- 
ed for  by  them.  Subsequently  the  subscrib- 
ers to  the  remaining  165  shares  of  the  capital 
stock  paid  Into  the  treasury  of  the  corpora- 
tion S3%  cents  on  the  dollar  per  share  of  the 
stock  subscribed  for  by  them.  Thereupon  all 
the  stock  of  the  corporation  was  issued  to  the 
original  subscribers,  the  certificates  being  In 
the  usual  and  ordinary  form,  reciting  that 
the  person  named  therein  was  the  owner  of 
a  glven'number  of  shares  of  $100  each  of  the 
capital  stock  of  the  corporation,  transferable 
on  its  books  on  surrender  of  the  certificate. 
Some  months  thereafter  these  defendants 
purchased  certain  shares  under  the  follow- 
ing circumstances:-  Three  of  the  original  sub- 
scribers—Rogers, McCoy,  and  Hedderly— be- 
ing desirous  of  securing  patronage  for  the 
business  of  the  corporation  and  extending  its 
influence,  arranged  with  the  defendants  and 
others  to  purchase  part  of  the  shares  held 
t>y  them  for  40  cents  on  the  dollar  per  share. 
Hedderly  was  one  of  the  original  subscribers 
and  president  of  the  corporation.  He  and  the 
others  stated  to  the  defendants,  when  solic- 
iting a  purchase  of  the  stock  by  them,  that 
the  stock  was  fully  paid  up  at  its  face  or  par 
value,  and  that  there  were  no  unpaid  sub- 
scriptions thereon.  In  making  this  state- 
ment Hedderly  acted  in  good  faith,  believing 
that  the  stock  was  fully  paid  up  by  the 
transfer  of  the  property  to  the  corporation 
from  the  Golden  Gate  Laundry.  The  defend- 
ants had  no  notice  to  the  contrary,  believed 
the  representations  as  made,  and  stated  to 
Hedderly  and  those  from  whom  they  purchas- 
ed that  they  would  not  buy  the  stock  unless 
it  was  fully  paid  up.  Under  the  assurances 
given,  the  defendants  then  purchased  a  large 
number  of  the  shares  of  the  stock,  which 
were  transferred  to  them  by  the  original  sub- 
scribers, and  such  transfers  entered  upon  the 
books  of  the  corporation.  The  defendants 
ever  since  said  transfers  have  been,  and  now 
are,  the  owners  and  holders  of  said  stock. 
In  1904,  on  an  involuntary  petition  in  bank- 
ruptcy filed  in  the  United  States  District 
Court  for  the  Southern  District  of  California, 
the  corporation  was  adjudged  a  bankrupt 
and  plaintiff  was  elected  and  duly  qualified 
as  Its  trustee.  The  bankrupt  corporation,  be- 
ing without  sufficient  property  to  pay  the 
debts  of  the  corporation  in  full,  on  petition 
of  plaintiff,  as  such  trustee,  the  said  United 
States  District  Court  in  September,  1904,  or- 
dered that  a  call  be  made  of  50  per  cent  of 
all  unpaid  subscriptions  or  balance  due  on 
the  capital  stock.  In  January,  1906,  a  sec- 
ond call  for  a  like  amount  of  the  balance  of 
unpaid  subscriptions  was  made,  and,  the  de- 


fendants having  failed  to  make  payment  to 
the  trustee  of  either  of  said  calls,  the  plain- 
tiff brought  this  action  against  them.  The 
corporation  Itself  never  made  any  calls  on 
account  of  any  unpaid  subscription  to  its  cap- 
ital stock.  The  trial  court  rendered  judg- 
ment in  favor  of  defendants,  adopting  the 
agreed  statement  of  facts  as  the  findings  of 
the  court,  and  this  appeal  Is  taken  by  plain- 
tiff from  the  judgment 

It  will  be  readily  observed  nnder  the 
agreed  statement  of  facts  that  the  main  ques- 
tion presented  on  this  a^eal  Is  whether  a 
stockholder  -who  has  purchased  the  stock  of 
a  corporation  in  good  faith  and  for  a  valua- 
ble consideration  from  an  original  subscriber, 
who  has  not  paid  the  full  subscription  price 
thereof,  can  be  held  liable  for  the  unpaid 
subscription  of  which  nonpayment  he  has  no 
actual  notice  or  knowledge;  it  In  fact  being 
represented  to  him  by  the  president  of  tbe 
corporation,  as  well  as  the  other  sellers  of 
the  stock,  at  the  time  of  his  purchase,  that 
the  stock  was  fully  paid  for,  although  from 
the  books  of  the  corporation  It  appears  that 
the-  stock  bad  not  been  fully  paid.  The  trial 
court  held  that  under  these  circumstances  the 
defendants,  as  transferees  of  the  stock  were 
not  liable.  But  we  cannot  agree  with  that 
conclusion.  As  far  as  the  question  is  affect- 
ed by  tbe  representations  of  the  president  of 
the  corporation  that  the  stock  was  fully  paid. 
that  is  a  false  quantity.  We  are  not  referred 
to  any  authority  where  It  has  been  held  that 
even  a  corporation  itself,  let  alone  its  credit- 
ors, would  be  bound  by  any  such  statement 
of  the  president  of  the  corporation.  As  a 
matter  of  fact  the  stock  had  not  beoi  fully 
paid,  and,  when  the  president  stated  that  it 
was,  he  was  not  representing  the  corporation, 
and  did  not  pretend  to.  Himself  a  stockhold- 
er by  virtue  of  Ms  original  subecriptloo,  he 
was  simply  acting  with  Rogers  and  McCoy  In 
an  endeavor  to  make  a  sale  of  a  portion  of 
their  stock  to  the  defendants,  in  order  to  ex- 
tend the  influence  and  Increase  tbe  patron- 
age of  the  corporation  by  having  the  stock  of 
the  company  distributed  among  a  large  num- 
ber of  stockholders.  He  was  acting  In  his 
own  behalf  in  an  effort,  wltli  the  others,  to 
dispose  of  a  portion  of  his  and  their  stodc 
While  It  Is  true  that  he  made  the  representa- 
tions in  good  faith,  and  doubtless  the  others 
did  also,  it  is  equally  true  that  he  had  no 
authority  from  the  corporation  to  do  so.  At 
least  dt  does  not  appear  that  he  had  any.  Ha 
was  not  acting  in  behalf  of  the  corporation 
In  the  sale  of  any  stock  belonging  to  It,  bat 
simply  in  tbe  personal  interest  of  himself  and 
the  others.  His  conduct  could  not  have  es- 
topped the  corporation  In  Its  right  to  require, 
If  necessary  and  while  a  going  concern,  the 
full  payment  of  the  subscription  price,  and 
certainly  could,  not  estop  the  receiver  In 
bankruptcy,  acting  In  behalf  of  the  creditors, 
after  the  corporation  had  become  insolvent, 
from  making  a  call  for  such  payment  of  It, 
If  otherwise  the  transferees  of  the  original 
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subscribers  were  liable  therefor.    Neither  Is 
It  of  any  moment  tbat  representations  that 
the  stock  was  fully  paid  (Independent  of  those 
made  by  the  president)   were  made   by   the 
other  original  subscribers  when  selling  the 
stock  to  defendants.    There  can  be  no  ques- 
tion but  that  the  original  subscribers  were 
liable  to  the  corporation  for  the  full  Bubscrip- 
tlon  price,  and,  under  the  law  of  tills  state, 
when  they  transferred  their  stock  to  the  de- 
fendants, and  the  latter  caused  the  transfer 
to  be  entered  on  the  books  of  the  corporation, 
the  former  were  released  from  liability  for 
such  payment,  and  the  defendants  In  law  as 
transferees  assumed  It,  as  far  as  any  action 
by  the  corporation  to  compel  its  payment  is 
concerned.    No  express  promise  on  their  part 
to  assume  or  pay  the  balance  of  the  subscrip- 
tion price  was  necessary.     The  corporation 
could,  after  the  transfer  of  tiie  stock  to  de- 
fendants and  entry  thereof  on  Its  books,  look 
only  to  the  defendants  as  Its  recorded  stock- 
holders to  compel  payment  of  either  calls  for 
the  original  subscription  to  Its  stock  or  for 
assessments  thereon.     Visalla,  etc.,  Ry.  Co. 
T.  nyde,  110  Cal.  632,  43  Pae  10,  52  Am.  St 
Rep.  136 ;  People's  Home  Sav.  Bank  t.  Rlck- 
ard,  139  Cal.  .285,  73  Pac.  858 ;  People's  Home 
Sav.  Bank  v.   Stadtmuller,  150  Cal.  106,  88 
Pac.   280;     O'Dea    v.    Hollywood   Cemetery 
Ass'n,  154  Cal.  53,  07  Pac.  1.    In  view  of  this 
exclusive  legal  liability  to  the  corporation  for 
the  payment  of  the  subscription  price  which 
the  transferees  of  stock  assume  by  having 
themselves   entered  on   the  corporate  books 
as  stockholders,  It  would  seem  to  be  but  a 
waste  of  time  to  give  serious  consideration 
to  the  proposition  that  a  representation  by 
a  stockholder,  who  Is  an  original  subscriber 
of  corporate  stock,   when  selling  his  stock, 
that  It  Is  fully  paid,  would  absolve  both  of 
them— the  original  subscriber  by  transfer  and 
the  transferee  by  the  representatlGn— from  all 
liability  to  the  corporation  or  Its  creditors 
for  payment  of  such  subscription  price.     A 
mere  statemoit  of  the  proposition  negatives 
Its  soundness.    The  only  right  which  the  de- 
fendants had  arising  from  the  misrepresenta- 
tion of  the  fact  of  payment  was  a  right  of  ac- 
tion against  the  parties  making  it  personally 
for  damages  and  for  rescission  of  the  sale  of 
tbe  stock. 

So  that  the  matter  of  representation,  ei- 
ther by  the  president  of  the  corporation,  or 
by  him  and  the  other  stockholders,  being 
eliminated  as  obviously  unimportant  factors 
In  the  present  controversy,  we  are  brought 
to  the  broad  -  proposition,  and  the  one  for 
'Which  In  the  end  respondents  really  contend, 
namely,  that  a  purchaser  of  certificates  of 
stock  in  the  open  market  in  good  faith  and 
tor  value,  without  anything  on  the  face  of 
•  tbe  certiflcates  Indicating  that  the  stock  has 
not  been  fully  paid,  takes  them  free  from 
any  liability  for  calls  for  nnpald  subscrlp- 
tlon,  either  at  the  Instance  of  the  corporation 
or  its  creditors,  although  the  shares  are  in 
fact  Dot  fully  paid  for.    Wliatever  may  be 


the  nUe  in  sister  Jurisdictions,  and  we  are 
referred  to  cases  therefrom  so  holding,  this 
Is  not  the  rule  obtaining  in  this  state.  In 
O'Dea  V.  Hollywood,  etc.,  154  Cal.  71,  97 
Pac.  8,  this  same  proposition  was  urged,  and 
in  answer  to  It  this  court  said:  "But  Inde- 
pendent of  this  dalm  of  representation,  the 
broad  proposition  of  appellants  Is  that,  be- 
cause they  purchased  their  certiflcates  of 
stock  in  good  faith  and  without  notice  in  the 
open  market,  such  stock  is  to  be  deemed  fully 
paid  up,  and  they  are  protected  as  bona  flde 
purchasers,  even  though  upon  the  face  of  the 
certificates  there  was  nothing  to  indicate  that 
the  stodc  had  been  fully  paid.  In  efTect, 
their  claim  is  that  certificates  of  stock  are 
negotiable  securities  and  subject  to  the  same 
rules  governing  the  transfer  of  such  instru- 
ments. But  this  position  under  the  law  of 
this  state  is  untenable.  Whatever  the  rule 
may  be  In  other  Jurisdictions  (and  some  au- 
thorities therefrom  are  dted  by  appellants 
In  support  at  their  claim),  it  is  well  estab- 
lished in  this  state  that  certiflcates  of  stock 
are  not  negotiable  Instruments,  either  In  the 
commercial  sense  or  within  the  definition  of 
the  Civil  Code,  and  that  the  stock  represented 
by  them  Is  subject  to  assessment  for  sub- 
scription calls,  no  matter  to  whom  it  may  be 
transferred.  The  rule  In  this  state  Is  that' 
certiflcates  of  stock  in  a  corporation  are  but 
mere  evidences  of  the  holder's  right  to  a  giv- 
en share  in  the  franchises  and  property  of 
the  corporation,  and  are  not  negotiable  in- 
struments. Barstow  y.  Savage  M.  Co.,  64 
Cal.  388, 1  Pac.  349,  49  Am.  Rep.  705 ;  Graves 
r.  tfono  Lake  Mln.  Co.,  81  Gal.  301,  22 
Pac.  665;  Craig  v.  Hesperla  U  ft  W.  Co.. 
113  Cal.  7.  45  Pac.  10,  35  L.  R.  A.  306,  54 
Am.  St.  Rep.  316.  Such  certiflcates  of  shares 
not  being  negotiable  instruments,  the  rule 
analogous  to  other  nonnegotiable  Instruments 
applies,  and  a  purchaser  takes  them  subject 
to  all  equities  in  favor  of  the  corporation. 
The  transfer  relieves  him  from  no  liability 
to  the  corporation  which  Ills  transferror  wa» 
under,  so  that,  when  one  purchases  stock  and 
causes  the  transfer  to  be  entered  upon  the 
books  of  the  corporation,  he  thereafter  holds 
his  shares  on  the  same  conditions  as  did  the 
stockholder  from  whom  he  purchased,  he  ac- 
quires under  them  all  his  rights,  and  Is  sub- 
ject to  all  bl8  liabilities  and  obligations  re- 
specting them.  Visalla,  etc.,  R.  Co.  v.  Hyde^ 
110  Cal.  632,  43  Pac.  10,  52  Am.  St  Rep.  186  r 
Craig  V.  Hesperia  L.  &  W.  Co.,  113  Cal.  7,  46 
Pac.  10,  35  L.  R.  A.  306,  54  Am.  St  Rep.  S16; 
People's  Home  Savings  Bank  v.  Rickard,  139 
Cal.  285,  73  Pac.  858.  Many  authorities  from 
other  states  might  be  cited  to  the  same  effect, 
but  these  from  our  own  state  declare  the  rule 
here."  In  that  case  we  had  occasion  to  ex- 
amine the  authorities  relied  on  as  estabHsb- 
ing  the  rule  for  which  respondents  contend. 
1  Cook  on  Corp.  {  60;  Clark  ft  Marshall,  p. 
1741;  Helliwell  on  Stock  and  Stockhcdders, 
p.  Oil.  It  will  be  noted,  however,  when  tbeoe 
authorities  are  looked  to  and  the  cases  they 
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dte  examined,  that  (wltb  a  few  excepttons  In 
the  latter)  the  rule  promulgated  or  declared 
proceeded  upon  the  theory  that  certificates 
of  stock  are  negotiable  or  quasi  negotiable 
Instruments,  or  at  least  should  be  so  treated. 
In  this  state,  however,  as  certificates  of  stock 
are,  not  negotiable  Instruments  and  the  pur- 
chaser of  stock  Is  no  more  protected  than  the 
purchaser  of  any  other  nonnegotlable  In- 
strument, the  rule  of  the  authorities  cited, 
based  on  the  negotiability  or  quasi  n^otla- 
billty  of  stock  certificates,  has  no  force  here. 
In  fact,  in  those  Jurisdictions,  where  the  rule 
of  nonnegotiablllty  of  certificates  of  stock 
obtains,  the  rule  as  to  the  liability  of  trans- 
ferees of  stock  is  the  same  as  In  this  state. 
Upton  ▼.  Trlbllcod£,  91  U.  S.  45,  23  L.  Ed. 
208 ;  Webster  v.  Upton,  91  U.  S.  6S,  2S  L.  Ed. 
384;  Merrlmac  Mining  Co.  ▼.  IJevy,  64  Pa. 
227,  93  Am.  Dec.  697.  See  notes  to  Thomp- 
son ▼.  Reno  Bank,  3  Am.  St.  Rep.  829. 

As  far  as  It  is  insisted  that  the  issuance  of 
the  certificates  of  stock  without  any  state- 
ment that  the  stock  had  not  been  fully  paid 
for,  was  equivalent  to  a  representation  that 
It  had  been  so  paid,  this  point  Is  fully  dis- 
cussed and  decided  adversely  to  the  respond- 
ent in  O'Day  v.  Hollyx^od,  heretofore  quoted 
,  from.  The  certificates  here  Involved,  like  the 
certificates  Involved  in  that  case,  were  Issued 
long  before  section  323  of  the  Civil  Code  was 
amended  so  as  to  require  certificates  issued 
prior  to  the  payment  of  the  full  amount  due 
to  state  the  amount  actually  paid. 

Some  question  Is  raised  by  respondents  as 
to  whether  the  unpaid  subscription  of  the 
stock  owned  by  defendants  constitutes  assets 
In  bankruptcy.  We  think  there  can  be  no 
doubt  about  It  In  Burke  v.  Maze,  10  Cal. 
App.  206,  101  Pac.  438,  440,  the  rule  Is  cor- 
rectly laid  down  as  to  the  liability  of  the 
original  subscribers.  It  Is  there  said:  "The 
amount  due  from  the  stockholders  for  the 
subscribed  stock  of  the  corporation  is  a  trust 
fund  for  the  creditors  of  the  corporation, 
and  such  unpaid  subscriptions  to  Its  stock  are 
a  part  of  its  assets  and  may  be  collected  for 
Ita  creditors.  Vermont,  etc.,  Co.  v.  Declez, 
etc.,  Co.,  135  Cal.  579,  67  Pac.  1057,  66  L.  R. 
A.  728,  87  Am.  St.  Rep.  143;  Walter  v.  Merc- 
ed Academy  Ass'n,  126  Cal.  583,  59  Pac.  136; 
Vlsalla,  eta,  R.  R.  Co.  v.  Hyde,  110  Cal.  632, 
43  Pac.  10,  52  Am.  St  Rep.  136.  Such  lia- 
bility arises  by  virtue  of  the  stockholders' 
contract  of  membership  in  the  corporation, 
evidenced  by  the  certificates  of  shares.  Mor- 
awetz  on  Private  Corporations  (2d  Ed.)  1 128 ; 
Union  Sav.  Bank  v.  Wlllard,  4  Cal.  App.  690, 
88  Pac.  1098."  But  the  same  liability  at- 
taches to  transferees  on  becoming  stockhold- 
ers of  record  on  the  books  of  the  corporation 
as  bound  the  transferrors  as  original  sub- 
scrlljers.  By  purchasing  from  the  original 
subscribers  the  transferees  assumed,  as  a 
matter  of  law,  all  the  liabilities  that  the 
transferrors  of  the  stock  to  them  were  under. 


and  took  It  subject  to  all  their  obUgattons. 
Vlsalla,  etc.,  B.  R.  Oo.  v.  Hyde,  supra,  110 
Cal.  630,  43  Pac.  10,  52  Am.  St  Rep.  136; 
O'Day  V.  Hollywood,  supra.  Hence  the  de- 
fendants were  liable  to  a  call  for  payment  of 
the  unpaid  BubscrlptlonB  in  the  bankruptcy 
proceedings,  and  the  trustee  had  the  right 
to  maintain  tbls  action  to  recover  on  the 
calls. 

The  Judgment  appealed  from  Is  reversed, 
with  directions  to  the  trial  court  to  enter 
Judgment  In  favor  of  plalntUF  against  each 
of  the  defendants  for  the  amount  dne  on  the 
unpaid  subscriptions  to  the  capital  stock  of 
the  cotxMratlon  held  by  him  when  this  action 
was  commenced.  The  agreed  statement  of 
facts  which  has  been  adopted  by  the  court 
as  Its  finding  in  the  case  furnishes  the  data 
upon  wbldi  the  computation  may  be  made 
and  the  Judgment  rendered. 

We  concur:  ANGELLOTTI,  J.;  SLOSS, 
J.;  HBNSHAW,  J.;  MBLVIN,  J. 

SHAW,  J.  I  concur  because  the  prevlons 
decisions  of  this  court  settle  the  qnestlim 
that  in  this  state  the  issuance  of  a  cectiflcate 
of  corporate  stock,  which  upon  Its  face  does 
not  show  that  it  is  not  full-paid  stock.  Is  not 
a  representation  by  the  corporation  tbat  It 
has  received  the  par  value  of  the  stock.  If  It 
were  a  new  proposition,  I  would  hcdd  the 
contrary. 

(UT  C«l.  6tt) 

BALDWIN  et  al.  v.  FOSTER  et  al 
(li.  A.  2,401.) 

(Supreme  Court  of  California.    April  21,  1910.) 

1.  judquent    (§§    470,    601*)  —  coixatkaal 
Attack. 

On  collateral  attack,  every  intendment  is  in 
favor  of  the  Jndgment,  and  mere  erron  and  ir- 
regularities will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Jadsment, 
Cent.  Dig.  H  907,  941 ;   Dec:  Dig.  U  470,  501.*1 

2.  judoment  (i  486*)— coi-laterai,  attack— 
Grounds. 

On  collateral  atttack,  a  jadgment  wUI  be 
set  aside,  generally  speaking,  for  but  one  of 
tliree  reasons:  Lack  of  Jnrisdiction  of  the  per- 
son; lack  of  jurisdiction  of  the  subject-matter; 
or  an  absolute  lack  of  jnrisdiction  to  render  such 
a  judgment  as  the  one  given. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  920;  Dec.  Dig.  t  486.*] 

8.    J0DOMENT  (§  603*)— C0I.t,AT«EAL  ATTACK— 

SuPFiciENCT  OF  Complaint. 

In  a  collateral  attack  on  a  judgment  the 
sufficiency  of  the  complaint  on  which  the  judg- 
ment was  based  may  not  be  attacked. 

[Ed.  Note. — EV>r  other  cases,  see  Judgment 
Cent.  Dig.  g  943;    Dec.  Dig.  |  503.*] 

4.  Pbocess  (S  163*)— Amendment— IssaANCK— 

Discretion  of  Cotjbt. 

Under  the  express  provisloas  of  Code  Civ.- 
Proc.  i  128,  subd.  8,  the  court  baa  full  powei  to 
amend  its  process  pending  its  service. 

[Ed.  Note. — For  other  cases,  see  Process,  Dec. 
Dig.  §  163.*] 
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"i.  JuDOMXirr  (I  405*) — Coxlatxbat,  Attack— 

PB£SUlfPnON8. 

Where  nothing  to  the  contrary  appears,  the 
■'xistecce  of  an  order  for  the  issuance  of  an 
amended  summons  will  be  presumed  in  support 
of  a  judgment  on  collateral  attack. 

[Ed.  Note.— For  other  cases,  see   Judgment, 
Oent.  Dig.  tS  833,  934 :  D«c.  Dig.  |  49S.*] 
«.  PsocEBs  ({  21*)  — Suiofona— lasuAROE  — 

Discretion  or  CouKr, 

Under  the  statute,  the  court  may  in  its  dis- 
cretion direct  issuance  of  summons  after  the 
expiration  of  the  pre8cril>ed  period. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  1 16 ;  Dec.  Dig.  i  21.*] 

7.  PABTinoN  (§  91*)— Appoiwtmeht  of  Bjet- 
EKEE8 — Collateral  Attack. 

Error  in  appointing  in  partition  proceed- 
ings one  referee  instead  of  three,  as  required  by 
Code  Civ.  Proc.  f  797,  cannot  be  talien  advan- 
t»ee  of  or  inquired  into  collaterally. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec.  Dig.  I  91.*] 

8.  Pabtition    (J  95*)  —  AixoTMBWT  ill    Sev- 
eralty. 

A  party  in  partition  suit  has  the  right,  on 
demand,  to  secure  from  the  court  a  segregated 
allotment  to  him  in  severalty  of  the  land  which 
may  be  found  to  be  his. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec.  Dig.  {  95.*1 

9.  Partition  ({  95*)— Judouent— Alloticent 
IN  Sevkbalty— Collateral  Attack. 

■  Under  Code  Civ.  Proc.  {  760,  making  provi- 
sion for  cases  in  partition,  where,  because  of 
the  impracticability  or  inconvenience  of  doing 
otherwise,  the  court  may  set  apart  portions  or 
parcels  to  co-tenants,  snbsequently  segregating 
the  Interests  of  such  co-tenants,  where  this  was 
done,  while  certain  co-tenants  might  have  in- 
sisted on  further  proceedings  to  have  their  sev- 
eral interests  delimited,  the  judgment  was  not 
void,  and  could  not  be  attacked  collaterally. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  H  807-309;   Dec.  Dig.  i  95.*] 

10.  Judgment  (§  601*)— Collateral  Attack 
—Oboundb— Error  at  Award  of  Costs. 

Aji  error  of  the  court  within  its  jurisdic- 
tion in  awarding  costs  in  a  partition  suit  does 
not  render  the  judgment  void,  and  the  same  may 
not  be  collaterally  attacked. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Dec.  Dig.  S  501.*] 

Department  2.  Appeal  from  Superior 
C!ourt,  San  Diego  County;  E.  S.  Torrance, 
Judge. 

'  Action  by  C.  H.  Baldwin,  as  administra- 
tor with  the  will  annexed  of  Anderson  W. 
Todd,  deceased,  and  others  against  Joseph 
Foster  and  othei%.  From  the  Judgment,  and 
from  an  order  denying  a  new  trial,  defend- 
ants appeal.     Reversed  and  remanded. 

Lace,  Sloane  &  Luce,  for  appellants.  O.  N. 
Andrews,  for  respondents. 

■  HKNSHAW,  J.  This  appeal  Is  from  the 
Judgment  and  order  denying  defendants'  mo- 
tion for  a  new  trial.  The  action  was  to  quiet 
title  to  certain  real  estate  In  the  city  of  San 
Diego.  The  real  estate  consists  of  certain 
town  lots  In  the  subdivision  of  a  6-acre  tract 
in  the  west  half  of  Pueblo  lot  112&  Pueblo 
lot  1128  was  a  large  tract  of  land  contain- 
ing more  than  160  acres,  the  title  to  which 


was  originally  in  the  ctty  of  San  Diego.  The 
city  made  deeds  to  certain  portions  of  this 
lot,  one  to  Wallace  of  the  west  half;  one 
to  Porter,  conveying  80  acres  of  the  easter- 
ly portion,  and  one  to  Norton  of  "80  acres 
In  lot  1128."  The  area  of  the  Pueblo  lot 
was  uncertain,  owing  to  the  Indeterminate 
easterly  boundary  line,  according  to  the  map. 
The  80  acres  conveyed  to  Norton  was  un- 
located,  wherefore  an  action  In  i>artitlon  was 
brought  for  the  determination  and  allotment 
of  the  Interests  of  those  holding  under  the 
city's  deeds.  In  this  action  In  partition,  en- 
titled Norton  v.  Mayhew  et  al.,  Interlocutory 
and  final  decrees  were  entered.  By  them  a 
certain  5-acre  tract  described-  as  lot  14,  con- 
taining the  lots  In  controversy,  vras  set  apart 
In  common  to  Anderson  W.  Todd  and  eight 
other  co-tenants.  It  Is  suDIclent  for  the  pur- 
poses of  this  consideration  to  say  that  plain- 
tiffs derived  title  by  mesne  conveyances 
through  Anderson  W.  Todd.  Defendants 
claim  title  by  virtue  of  eherUTs  sale  and  deed 
of  Todd's  Interest,  growing  out  of  the  de- 
cree of  distribution  In  the  partition  suit  The 
facts  In  this  connection  are,  as  has  been  said, 
that  a  five-acre  tract  containing  the  lots  in 
controversy  was  set  apart  to  Anderson  W. 
Todd  and  ei^t  others  as  tenants  In  common. 
The  court  In  awarding  costs  decreed  that  the 
nine  tenants  In  common  to  whom  the  five-acre 
tract  had  been  awarded  In  severalty  should 
"pay  the  sum  of  $21.85,  the  portion  for  which 
each  party  Is  liable  being  hereby  decreed  to 
be  a  first  Hen  upon  the  tract  of  land  so  al- 
lotted to  each  of  said  defendants  respective- 
ly." Upon  fallflre  of  payment  of  these  costs 
the  land  was  sold,  and  It  Is  conceded  that 
whatever  title  passed  by  that  sale  vested  In 
these  defendants,  and  it  Is  not  disputed  that 
if  the  effect  of  the  sale  was  to  deprive  An- 
derson W.  Todd  of  his  Interest  In  the  land, 
defendants  should  prevail  In  this  action. 

Manifestly,  then,  the  question  of  the  valid- 
ity or  invalidity  of  the  Judgment  in  Norton 
V.  Mayhew  et  al.  Is  the  all-important  one  In 
this  case.  It  Is  made  to  appear  that  the  trial 
court  took  the  view  that  the  Judgment  was 
void  as  to  the  nine  tenants  In  common  to 
whom  this  five-acre  tract  was  partitioned, 
first,  because  It  did  not  award  them  their  In- 
terests In  severalty;  and,  second,  because  It 
did  not  apportion  the  costs  In  severalty,  but 
In  effect  made  the  total  costs  of  $21.85  award- 
ed against  the  five  acres  a  Hen  upon  the  Inter- 
est of  each  of  the  co-tenants,  and  that  the 
sale  under  such  Judgment  was  therefore  void. 
But  respondent  urges  other  objections  against 
the  validity  of  the  Judgment  which  demand 
notice.  Throughout  this  consideration  the 
fact  Is  to  be  borne  In  mind  that  we  are  not 
reviewing  this  Judgment  under  attack  made 
on  direct  appeal  where  errors  prejudicial  to 
those  appealing  would  call  for  a  reversal,  but 
we  are  considering  It  upon  collateral  attack, 
where  every  Intendment  la  in  favor  of  th« 
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Judgment,  and  where  mere  errors  and  Irregu- 
larities will  not  be  considered.  Upon  collat- 
eral attack  the  Judgment  will  be  set  aside, 
generally  speaklag,  for  but  one  of  three  rea- 
sons: I^ck  of  Jurisdiction  of  the  person; 
lack  of  Jurisdiction  of  the  subject-matter  of 
the  action;  or  an  absolute  lack  of  Jurisdiction 
to  render  such  a  Judgment  as  the  one  given. 
Moore  v.  Martin,  38  Oal.  428;  Mayo  v.  Foley, 
40  Cal.  281;  In  re  James,  99  Cal.  374,  33  Pac. 
1122,  37  Am.  St  Rep.  60;  Wood  t.  Jordan, 
125  Cal.  261,  67  Pac.  997. 

1.  The  complaint  stated  a  cause  of  action. 
The  objection  to  it  Is  that  plalntiCF  Norton  is 
not  shown  to  be  a  tenant  in  common  with  the 
various  defendants  in  the  Pueblo  lot,  for  the 
assigned  reason  that  the  complaint  shows 
that  plaintiff  Norton's  deed  to  a  floating  80 
acres  was  void  for  uncertainty.  Such,  how- 
ever, is  not  the  law.  Cullen  t.  Sprigg,  S3 
Cal.  50,  23  Pac  222.  The  complaint  ex- 
pressly alleged  that  Norton  was  the  owner  of 
an  undivided  80  acres  in  said  Pueblo  lot,  and 
that  the  defendants  claim  an  interest  in  the 
sante  premises.  The  court  in  its  interlocu- 
tory decree  found  that  the  defendants  were 
tenants  In  common.  Moreover,  the  sufficiency 
of  the  complaint  may  not  thus  l>e  called  In 
question  upon  such  collateral  attack.  In  re 
James,  90  Cal.  376,  33  Pac.  1122,  37  Am.  St 
Rep.  60. 

2.  Summons  in  the  acti<»i  was  not  issued 
until  after  the  expiration  of  a  year.  It  ap- 
pears that  summons  was  issued  within  a 
year  after  the  filing  of  the  complaint;  that 
subsequently  after  the  expiration  of  a  year, 
but  while  the  summons  was  In  full  force  and 
effect  an  amended  complaint  was  filed,  bring- 
ing in  new  parties  and  process,  designated 
"Summons  as  Amended,"  was  issued,  and 
thereafter  served  upon  the  defendants.  Re- 
turn of  service  was  made  within  the  statutory 
three  years  after  the  filing  of  the  original 
complaint  The  only  change  In  the  com- 
plaint or  summons  was  the  bringing  in  of 
new  parties.  The  defendant  Todd  was  a  par^ 
ty  to  the  original  complaint  and  summons, 
and  the  summons  as  amended  and  served  up- 
on him  was  identical  with  the  original.  The 
court  has  full  power  to  amend  its  process 
pending  its  service.  Code  Civ.  Proc.  i  128, 
sul)d.  &.  It  is  contended  that  an  order  ot 
court  was  necessary  for  the  issuance  of  such 
an  amended  summons,  and  that  no  such  or- 
der is  shown.  But  nothing  to  the  contrary 
is  shown;  and,  where  nothing  to  the  con- 
trary is  shown,  the  existence  of  such  order 
will  be  presumed  in  support  of  the  Judgment 
upon  collateral  attack.  Dowling  v.  Comer- 
ford,  99  Cal.  204,  33  Pac.  853.  Moreover,  no 
authority  is  cited  to  show  that  summons  is- 
sued after  one  year  would  be  held  void  upon 
collateral  attack,  while  in  Steves  v.  Carson, 
21  Colo.  280,  40  Pac.  569,  the  superior  court 
of  Colorado,  under  a  statute  similar  to  ours, 
holds  it  to  be  within  the  discretion  of  the 
court  to  direct  issuance  of  summons  after  the 
expiration  of  the  prescribed  period. 


3.  Objection  is  made  that  bnt  one  referee 
was  appointed  instead  of  three.  Section  797, 
Code  Civ.  Proc.  provides  that  with  the  con- 
sent of  the  parties  one  referee  may  be  ap- 
pointed instead  of  three.  The  interlocutory 
decree  recites  that  the  apiwintment  of  one 
referee  was  made  on  consent  of  all  parties, 
but  the  elTect  of  the  appointment  of  tnit  one 
referee,  even  if  It  were  irregular,  would  not 
be  to  avoid  the  Judgment  It  is  an  error  tliat 
could  not  be  taken  advantage  of  or  Inquired 
into  collaterally.  Jack  v.  Cassin,  9  Tex.  Glr. 
App.  228,  28  S.  W.  832;  Morrill  v.  MorrlU. 
20  Or.  96.  25  Pac.  362,  11  U  R.  A.  155,  23 
Am.  St.  Rep.  95. 

4.  Coming  thus  to  the  principal  objection 
urged  against  the  validity  of  tlila  Jadgment, 
it  is  unquestionably  true  that  a  party  In  a 
partition  suit  has  the  right,  upon  demand,  to 
secure  from  the  court  a  segregated  allotment 
to  him  in  severalty  of  the  land  which  may 
be  found  to  be  his.    Such  was  the  holding  of 
the  court  in  Emeric  v.  Alvarado,  64  Cal.  529, 
2  Pac.  418,  where  the  question  arose  upon 
direct  appeal.    Nevertheless  section  760,  Code 
Civ.  Proc,  makes  provision  for  cases  where, 
by  reason  of  tlie  Impracticability  or  inconven- 
ience of  doing  otherwise,  the  court  may  set 
apart  portions  or  parcels  to  co-tenants,  sub- 
sequently segregating  the  interests  of  such 
co-tenants.     Such   was   the  method  adopted 
here;   and,  while  the  nine  co-tenants  of  tbe 
five-acre  tract  would  have  had  tbe  unques- 
tioned right  upon  demand  to  the  trial  court, 
or  upon  direct  appeal  to  this  court  to  bave 
insisted  on  further  proceedings  whereby  their 
several  interests  should  be  delimited  and  set 
over  to  them,  the  Judgment  In  this  case  is  In 
no  sense  void  because  it  has  assigned  to  tbem 
a   designated   tract  as  tenants   in   comiuon. 
This  was  precisely  what  was  done  in  Grant 
V.  Murphy,  116  Cal.  427,  48  Pac.  481,  68  Ana. 
St.  Rep.  188,  and  tbe  decree  In  partition  was 
upheld  as  being  proper  upon  direct  attade, 
while  in  LInehan  v.  Hathaway,  64  Cal.  251, 
where  a  similar  decree  awarding  lands  to 
tenants  in  common  was  under  review   upon 
collateral  attack,  and  where  the  contention 
was  that  the  Judgment  was  void,  this  court 
said:    "We  cannot  so  regard  it    The  court 
had  Jurisdiction  of  the  parties  and   of    the 
subject-matter  of  the  action,   and  the  Judg- 
ment if  erroneous,  cannot  be  attacked  In  a 
collateral  proceeding." 

5.  As  to  the  award  of  costs  covered  by 
sections  768  and  796  of  the  Code  of  Civil  Pro- 
cedure, it  would  seem  to  be  proper,  where  a 
share  has  been  set  off  to  co-tenants,  that  tbe 
proportion  of  the  costs  should  be  made  a  lien 
upon  the  share  without  attempted  segregation 
as  to  the  portion  of  the  costs  which  each  of 
the  co-tenants  within  that  share  should  be 
called  upon  to  bear.  But  however  this  may 
be,  the  award  of  costs  as  made  certainly  has 
not  rendered  the  Judgment  void.  Tbe  most 
for  which  respondents  here  could  successfully 
contend  (s  that  the  court  erred  in  the  exo^ 
else  of  the  Jurisdiction  to  award  costs,  which 
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unquestionably  It  possessed,  but  this  error 
within  Its  Jurisdiction  cannot  avail  defend- 
ants upon  this  attack,  and  would  not  render 
the  Judgment  yold. 

No  serious  question  Is  made  as  to  the  va- 
lidity of  the  proceedings  concerning  the  sher- 
iff's sale  and  deed.  Such  objections  as  are 
made  are  fully  covered  by  what  has  been 
said  poncemlng  t&e  Judgment  Freeman  on 
Execution,  $$  4S,  334,  339;  Boles  v.  Johnson, 
23  Cal.  226,  88  Am.  Dee.  Ill;  Newmark  v. 
Chapman,  53  Cal.  658;  Granger  y.  Sheriff, 
140  Cal.  190,  73  Pac.  816. 

It  follows  herefrom  that  the  court  erred 
In  holding  the  Judgment  in  Norton  v.  Mayhew 
et  al.  to  be  invalid  and  void,  for  which  rea- 
son the  judgment  and  order  here  appealed 
from  are  reversed,  and  the  cause  remanded. 

We  concur:     LORIGAN,  J.;    MBLVIN,  J. 


(12  Cal.  A.  T4S) 

VAN  LUB  V.   WAHRLIGH-CORNEJTT  CO. 
(Civ.  73T.) 

(Court   of   Appeal,   First   District,    California. 
March  9,  1910.) 

1.  BXEUFTIONS  (S  36*)— BZTSNT— DOUBLB  EX- 
EMPTIONS. 

A  debtor  may  not  claim  the  exemption 
fiven  by  Code  Civ.  Proc.  i  690,  subd.  3,  to 
fnmiers,  and  also  the  exemption  given  by  sub- 
division 6  to  teamsters. 

[Ed.  Note. — For  other  cases,  see  Exemptions, 
Dec.  Dig.  {  36.*] 

2.  ExEUPnoNS  (I  128*)— EiXTERT  or  ESxeup- 

TIONS— ESlection. 

Where  a  debtor  suing  for  the  conversion 
of  property  claimed  as  exempt  set  forth  his 
exemptions  as  a  farmer  and  as  a  teamster,  and 
he  entertained  a  reasonable  doubt  as  to  which 
of  the  two  exemptions  he  was  entitled,  the  court 
at  the  close  of  plaintiff's  case  erred  in  requiring 
him  to  elect  on  which  exemption  he  would 
stand;  be  being  entitled  -  under  the  circum- 
stances to  plead  both  exemptions,  though  he 
could  only  have  one. 

[Bd.  Note.— For  other  cases,  see  EJzemptions, 
Dec.  Dig.  i  126.*] 

8.  Trial  (J  165*)— NoNsniT— EJvidencb. 

A  motion  for  a  nonsuit  admits  the  truth  of 
plaintiff's  evidence  and  of  every  favorable  con- 
struction, inference,  or  presumption  fairly  de- 
ducible   therefrom. 

[E3d.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  St  378,  874 ;    Dec  Dig.  8  165.*] 

•4.     ElXEMFTIONS    (g    150*)— ElXTKNT    OF   RiOIIT— 

Evidence — Questions  fob  Jcbt. 

A  debtor  suing  for  the  conversion  of  ex- 
empt property  seized  under  an  execution  on  a 
judgment  obtained  in  October,  1908,  claimed 
exemptions  as  a  farmer  and  also  as  a  teamster, 
And  showed  that  for  about  10  years  he  farmed 
until  the  spring  of  1907,  when  his  crop  was 
destroyed  by  floods.  He  retained  his  horses 
and  some  of  bis  implements,  intending  to  resume 
farming  and  he  made  reasonable  but  unsuccess- 
ful efforts  to  do  so.  During  the  interval  he 
earned  his  living  by  teaming.  On  the  day  of 
tbe  seizure  of  the  property  under  execution  he 
bad  all  but  concluded  arrangements  to  lease 
a.  small  farm.  Held,  that  the  question  whether 
his    former  occupation  as  a  farmer  had   been 


abandoned,  so  that  his  right  to  exemptions  as  a 
farmer  had  been  forfeited,  was  for  the  jury. 

[EM.  Note. — For  other  cases,  see  Elxemptions, 
Dec  Dig.  i  150.*] 

5.  BXEUPTIONS    ({    13*)  —  Abahdonuert  — 
Chanqe  of  Cax-linq. 

A  person  does  not  forfeit  bis  right  of  ex- 
emptions as  a  member  of  a  given  calling  because, 
while  seeking  in  good  faitn  an  opportunity  to 
engage  therein,  he  accepts  some  other  employ- 
ment to  earn  a  living  for  himself  and  family. 

[£id.  Note. — For  other  cases,  see  Eixemptions, 
Dec  Dig.  {  IS.*] 

6.  EiXEMPTIONB   (S   13*)— FoBEBITUBB-^HAIfaa 

or  Caluno. 

Tbe  length  of  time  which  has  elapsed  since 
a  person  actively  pursued  a  given  calling  is  an 
element  to  be  considered  in  ascertaining  wbetber 
he  has  abandoned  the  calling,  and  has  thereby 
forfeited  his  exemptions  as  a  member  thereof. 

[Eld.  Note.— For  other  cases,  see  Blxemptiona, 
Dec  Dig.  {  13.*] 

7.  ESxEUFnoNB  (i  4*)— Statuteb— CoitarTBUo- 

TION. 

Statutes  exempting  property  from  execution 

should   be  fairly  and   liberally  construed,   and, 

as  far  as  practicable,  beneScially  to  the  debtor. 

[Eld.  Note. — For  other  cases,  see  Elxemptions, 

Cent.  Dig.  §  4 ;    Dec  Dig.  {  4.*] 

Appeal  from  Superior  Court,  Monterey 
County;  B.  V.  Sargent  Judge. 

Action  by  D.  T.  Van  Lue  against  the 
Wahrllch-Cornett  Company.  From  a  Judg- 
ment for  defendant,  plalntUT  appeals.  Re- 
versed. 

Daugherty  ft  Lacey,  for  appellant  Sargent 
&  Bardln  and  P.  E>.  Zahala,  for  respondent 

KERRIGAN,  J.  This  Is  an  appeal  from 
a  Judgment  in  favor  of  the  defendant  taken 
within  60  days  after  the  entry  thereof,  in  an 
action  to  recover  damages  for  the  conversion 
of  property  claimed  by  plaintiff  as  exempt 
from  execution. 

Plaintiff  bad  been  engaged  as  a  farmer  for 
about  10  years,  when  In  March,  1907,  a  farm 
comprising  80  acres,  which  he  held  under  a 
lease,  and  upon  which  he  had  been  raising 
beets  for  about  two  years,  was  flooded  and 
his  crop  of  beets  destroyed.  From  that  time 
until  October,  1908,  when  the  personal  prop- 
erty in  question  was  attached,  plaintiff  en- 
gaged in  the  business  of  a  teamster.  During 
this  time,  however,  be  had  retained  his  hors- 
es and  some  farming  implements,  intending 
to  return  to  the  farming  business,  and  made 
various  efforts  to  do  so,  but  without  success. 
In  October,  1908,  the  defendant  obtained  a 
Judgment  against  plaintiff  in  the  superior 
court  upon  which  an  execution  was  Issued, 
and  the  personal  property  In  question  sold. 
After  the  property  had  been  seized  plaintiff 
demanded  its  return  from  the  sheriff,  upon' 
the  ground  that  he  was  a  farmer  and  team- 
ster, and  that,  therefore,  the  property  was 
exempt  from  execution.  Its  return  being  re- 
fused, he  commenced  the  present  action. 

Tbe  plaintiff  In  his  complaint  claims  ex 
emptlons  both  as  a  farmer  and  a  teamster. 
The  case  went  to  trial,  and  at  the  conclusion 
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of  plalntUTs  case  the  court,  upon  motion  of 
defendant,  required  plaintiff  to  elect  whether 
he  would  dalm  exemption  as  a  teamster  or 
as  a  farmer.  After  excepting  to  the  order, 
he  elected  to  rely  on  his  claim  as  a  farmer, 
whereupon  the  defendant  moved  for  a  non- 
suit on  the  ground  that  there  was  no  evi- 
dence showing  that  at  the  time  of  the  taking 
of  the  proi)erty  plaintiff  was  a  farmer.  This 
motion  was  granted  by  the  court,  to  which 
ruling  the  plaintiff  also  duly  excepted.  The 
result  Is  that,  while  it  Is  admitted  in  the 
brief  of  defendant  that  plaintiff  was  entitled 
to  a  teamster's  exemption,  he  stands  de- 
prived of  all  exemption. 

Plaintiff  was  not  entitled  to  both  exemp- 
tions. Subdivision,  3,  {  690,  Code  Civ.  Froc., 
relates  exclusively  to  exemptions  iu  favor 
of  Judgment  debtors  who  are  farmers  (Rob- 
ert V.  Adams,  38  Cal.  3S4,  99  Am.  Dec.  413 ; 
Murphy  v.  Harris,  7T  Cal.  105,  19  Pac.  377); 
and  subdivision  6  of  the  e.ime  section  ex- 
empts two  horses  and  their  harness,  and 
one  cart  or  wagon,  dray,  or  truck  by  which 
a  teamster  or  other  laborer  habitually  earns 
his  living  (Dove  v.  Nunan,  62  Cal.  400). 
While  subdivisions  1,  2,  and  10  of  section  GiX) 
of  said  Code  exempt  certain  furniture,  etc., 
and  earnings  of  Judgment  debtors,  and  prob- 
ably apply  to  all  vocations  mentioned  in  the 
section  (Robert  v.  Adams,  supra),  still  we 
think  that  a  comparison  of  subdivisions  3  and 
6,  and  a  consideration  of  the  scope  and  spirit 
of  the  whole  section,  force  the  conclusion 
that  a  person  cannot  claim  both  the  farmer's 
and  the  teamster's  exemption.  Brusle  v. 
Griffith,  34  Cal.  302,  91  Am.  Dec.  605;  Har- 
low on  Sheriffs  and  Constables  (3d  Ed.)  p. 
463;  Morrill  v.  Seymour,  3  Mich.  65.  But 
we  think  it  was  competent  for  the  plaintiff, 
being  in  doubt  as  to  which  exemption  he 
was  entitled  to,  to  set  forth  both  in  his 
complaint,  as  was  done  in  this  case. 

In  the  case  of  Wilson  v.  -  Smith,  61  Cal. 
200,  the  plaintiff  in  an  action  for  work  and 
labor  set  forth  his  cause  of  action  in  two 
counts,  one  upon  an  agreement  to  pay  a 
stipulated  price,  and  the  other  upon  a  quan- 
tum meruit;  and  the  court  held  that  plain- 
tiff might  state  his  cause  of  action  in  two 
forms  where  there  was  a  fair  and  reason- 
able doubt  of  bis  ability  to  plead  them  In 
one  mode  only.  In  Remy  v.  Olds,  90  Cal. 
xlx,  84  Pac.  216,  21  L.  R.  A.  645,  the  com- 
plaint contained  two  counts,  one  for  damages 
oa  a  contract,  and  the  other  to  recover  for 
materials  furnished,  etc.  The  defendant  re- 
quested the  court  to  require  the  plaintiff  to 
elect  upon  which  count  he  would  rely.  This 
the  court  refused  to  do,  and  the  ruling  was 
assigned  as  error.  The  court  said:  "Conced- 
ing that  this  is  an  action  in  which  the  same 
cause  of  action  is  differently  stated  In  two 
separate  counts,  still  I  think  the  ruling  cor- 
rect The  right  to  so  plead  Is  well  establish- 
ed here  [citing  cases}.  Since  it  is  allowable 
to  state  the  cause  of  action  in  the  alterna- 
tive, using  different  counts  in  order  to  meet 
any  possible  phase  of  the  evidence,  a  party 


cannot  be  deprived  of  the  privllegs  by  bfelng 
compelled  to  strike  out  all  causes  of  action 
save  one  before  the  trial  commences.  It 
would  render  the  privilege  a  barren  one." 
See,  also,  Pomeroy's  Code  Remedies,  |  467; 
Rucker  v.  Hall,  105  Cal.  425,  428,  38  Pac. 
962;  Cowan  v.  Abbott,  92  Cal.  100.  28  Pac. 
213;  Stockton,  etc.,  ▼.  Glens  Falls  Ins.  Co.. 
121  Cal.  167,  53  Pac.  565;  WlUard  v.  Carri- 
gan,  8  Ariz.  70,  68  Pac.  538;  Woodman  v. 
Davis,  32  Kan.  844,  4  Pac.  262;  Pittsburg 
V.  Hedges,  41  Ohio  St  283;  81  Cyc.  117, 
121.  We  think  it  was  error  for  the  trial 
court,  after  the  plaintllTs  case  was  all  in,  to 
require  him  to  elect  on  wtiich  exemption  be 
would  stand,  as  the  effect  of  the  court's  or- 
der was  merely  to  require  him  to  hazard 
a  guess  as  to  the  case  he  had  made  out  The 
plaintiff  was  entitled  to  one  exemption,  and 
from  the  record  it  is  plain  that  be  entertain- 
ed a  fair  and  reasonable  doubt  as  to  which 
of  the  two  exemptions  he  was  entitled,  and, 
in  order  to  protect  his  rights  he  was  war- 
ranted in  setting  forth  both  exemptions. 

We  are  also  of  opinion  that  the  action  of 
the  court  in  granting  defendant's  motion  for 
a  nonsuit  was  erroneous.  A  motion  for  a 
nonsuit  admits  the  truth  of  plaintiff's  evi- 
dence, and  of  every  fair  construction,  infer- 
ence, or  presumption  favorable  to  him  de- 
ducible  therefrom.  Archibald  Ebtate  ▼.  Mat- 
teson,  5  Cal.  App.  441,  90  Pac.  723;  Bstate 
of  Arnold,  147  C!al.  583,  82  Pac.  252;  Estate 
of  Welch,  6  Cal.  App.  44,  91  Pac.  336.  The 
evidence  introduced  by  plaintiff  tended  to 
prove  all  the  material  allegations  of  the 
complaint,  including  the  allegation  that  he 
was  a  farmer ;  and'  the  question  of  whether 
or  not  he  was  entitled  to  a  farmer's  or  > 
teamster's  exemption  should,  with  proper  in- 
structions, have  been  left  to  the  Jury.  There 
was  evidence  that  up  to  the  time  his  crop 
was  destroyed  in  the  spring  of  1907  he  had 
farmed  for  10  years ;  that  after  he  was  flood- 
ed out  he  retained  his  horses  and  some  of 
his  agricultural  implements  intending  to  re- 
sume the  business  of  a  farmer ;  and  that  he 
made  every  reasonable  effort  to  do  so.  In- 
deed, upon  the  very  day  of  the  attachment 
he  had  all  but  concluded  arrangements  to 
lease  a  small  farm.  The  only  feature  of  his 
case  which  supports  the  theory  of  defend- 
ant that  he  was  not  a  farmer  is  that  he  was 
not  thus  occupied  for  a  period  of  about 
18  months  prior  to  the  levy  of  the  at- 
tachment and  that  during  this  period  he  had 
earned  his  living  by  teaming.  Giving  the 
plaintiff,  however,  the  benefit  of  every  rea- 
sonable Inference  and  construction  deduclble 
from  the  evidence,  we  are  bound  to  conclude 
that  he  not  only  In  good  faith  Intended  to 
resume  farming,  but  that  during  the  entire 
18  months  he  made  every  reasonable  effort 
to  accomplish  this  end.  We  assume  that 
farms  cannot  be  readily  rented  at  all  seasons 
of  the  year.  There  can  be  no  doubt  that  a 
person  does  not  forfeit  his  right  of  exemp- 
tion as  a  member  of  a  given  calling,  because, 
while  seeking  in  good  faith  an  opportunity 
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to  engage  therein,  be  .accepts  some  other  em- 
ployment In  order  to  earn  a  living  for  him- 
self and  family.  No  doubt  the  length  of  time 
elapsed  since  actively  pursuing  that  calling 
is  an  element  to  be  considered  in  ascertain- 
ing whether  or  not  It  has  been  abandoned; 
and  -n-blle,  If  the  question  of  whether  the 
plaintlCTs  former  occupation  had  been  aban- 
doned were,  submitted  to  na  as  a  question  of 
fact,  we  might  hold  that  It  had,  still  we 
think  that  the  lapse  of  18  months  under  the 
clrcumstancea  of  this  case  did  not  authorize 
the  trial  court  to  take  the  question  from  the 
Jury.  Before  citing  cases  to  support  this 
view.  It  may  not  be  amiss  to  call  to  mind 
that  statutes  exempting  property  from  exe- 
cution should  be  fairly  and  lll>erally  con- 
strued and,  as  far  as  practicable,  beneficially 
to  the  debtor.  Matter  of  McManus,  87  Cal. 
292,  2S  Pac  413,  10  li.  a  A.  567,  22  Am.  St 
Rep.  250;  12  Am.  &  Eng.  Ekicy.  of  Law  (2d 
EA.)  p.  75. 

In  Caswell  ▼.  Keith,  12  Gray  (Mass.)  351, 
it  Is  said:  "The  distinction  between  with- 
drawing from  the  pursuit  of  a  particular 
trade  or  occupatliMi,  with  a  determination 
never  to  resume  it,  and  a  temporary  dlrer- 
slon  from  Its  prosecution  while  engaged  in 
conducting  some  other  business  or  enterprise 
not  Intended  to  be  of  permanent  or  durable 
continuance,  it  dear  and  definite.  •  •  * 
To  secure  to  himself  the  privileges  and  bene- 
fits Intended  to  be  conferred  by  the  provi- 
sions of  the  statute,  an  artisan  Is  not  re- 
quired to  ply  his  trade  without  any  possible 
Intermission  or  the  occurrence  of  any  Inter- 
ruption in  its  pursuit.  If,  for  Instance,  ow- 
ing to  the  general  stagnation  of  business,  be 
cannot  for  a  season  find  remunerative  em- 
ployment In  carrying  It  <m,  or  If,  from  per- 
sonal Infirmity  or  otber  intervening  impedi- 
ment, it  becomes  necessary  or  expedient  that 
he  should  resort  temporarily  to  some  other 
department  of  Industry  to  obtain  means  of 
supporting  himself  and  bis  family,  he  cannot, 
so  long  as  be  entertains  an  Intention  to  re- 
turn, as  soon  as  circumstances  will  permit, 
to  occupation  and  employment  in  his  trade, 
be  said  to  have  given  up  or  abandoned  it." 

Another  case  holding  that  one  does  not  lose 
his  right  of  exemption  by  reason  of  having 
temporarily  suspended  his  occupation,  if  he 
intends  to  return  to  It  when  he  has  an  op- 
portunity, is  Harris  v.  Haynes,  30  Mich. 
140.    See,  also,  generally,  18  Cyc.  1416  et  seq. 

The  Judgment  Is  reversed. 

We  concur:    COOPBU,  P.  J.;  HALL,  J. 


(12  csi.  A.  en) 

RE5BI>  &  OO.  V.  HARSHALL.    (Civ.  668.) 

(Court  of  Appeal,  Third  District,  California. 

March  5,  1910.) 

1.  Appeal  and  Erbob  (§§  (504,  704*)— Ques- 
tions REVIBWABU!— Recobd. 

Tlie  assinunents  tliat  the  evidence  does  not 
■nstaJn  the  findings,  and  that  the  court  erred 


in  failing  to  find  on  a  material  lasna,  an  not 
reviewable  where  neither  the  evidence  nor  the 
8ul>8tance  thereof  ia  brought  up. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  20ia-291S,  2&3»-2»41; 
Dec.  big.  H  604,  704.*] 

2.  Appeai,  and  Ebbob  (|  025*)  —  Review  — 

PBESC7UPTI0NS— ABANDONKENT  OE  C017NTEB- 

CtAIM. 

Where  the  record  on  appeal  does  not  dis- 
close any  evidence  in  support  of  the  counter- 
claim interposed,  and  the  trial  court  failed  to 
make  a  finding  on  the  counterclaim,  the  court 
on  appeal  will  presume  that  there  was  no  evi- 
dence on  that  issue,  and  that  defendant  aban- 
doned the  counterclaim  at  the  trial. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  925.»J 

8.  Appeai.  and  Ebsob  (If  718,  714*)— Rhweo 
— Briefs— Specifications  in  Tbanscbipt— 
Effect. 

A  statement  b^  counsel  for  appellant  in 
his  brief,  and  specifications  In  the  transcript, 
unsupported  by  either  a  bill  of  exceptions  or 
statement  of  the  case,  are  mens  extrajudicial 
declaradons,  of  which  the  court  on  appeal  can- 
not take  notice. 

[EM.  Note.— For  other  cases,  tee  Appeal  and 
Error,  Dec.  Dig.  ff  713,  714.*] 

4.  New  Tbial  (g  131*)— Reoobd— Statekknt 
OF  Facts— Amen  dmenis. 

The  rule  that,  where  the  defeated  party's 
proposed  statement  on  motion  for  a  cew  trial 
IS  incorrect,  the  attorney  of  the  successful  par- 
ty must  propose  amendments  to  correct  it  does 
not  apply  where  no  such  statement  was  pro- 
IKtsed  by  the  defeated  party  in  the  first  Instance. 

[K'd.  Note.— For  otber  cases,  see  New  Trial, 
Dec.  Dig.  §  131.*] 

5.  Pleading  (}  236*)— Auendhknt  or  Coii- 

PLAINT— DlSCBETION    OF  TBIAL  COIIBT. 

Where  an  action,  by  a  foreign  .corporation, 
which  had  not  designated,  as  required  by  Civ. 
Code,  {  405,  a  resident  on  whom  process  might 
be  served,  and  hence  was  not  entitled  under  seo- 
tion  406  to  sue,  was  tried  on  the  merits  and 
submitted  for  decision,  the  refusal  to  permit  an 
amendment  and  supplemental  answer  alleging 
the  failure  of  the  corporation  to  comply  with 
the  statute  was  a  proper  exercise  of  2he  court's 
discretion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  COl;    Dec.  Dig.  {  236.*] 

6.  CORPOBATIONS  ({  672*)— Fob^ion  Cobpoba- 
tionb— Right  to  Sub — Waiveb. 

Tlie  fact  that  the  disability  of  a  foreign 
corporation  to  sue  because  of  its.failure  to  des- 
ignate a  resident,  as  re<]uired  by  Civ.  Code^  { 
405,  on  whom  process  might  be  served  was  not 
pleaded  before  the  cause  came  to  issue  and  trial 
might  be  taken  as  a  waiver  on  the  part  of  de- 
fendant of  such  disability. 

[Ed.  Note.— For  other  cases,  see  Oorporations, 
Dec.  Dig.  i  672.*] 

7.  Pleading  (S  261*)— Amendments— Allow- 
ances. 

It  is  not  sufficient  that  a  new  defense  pro- 
posed by  an  amended  answer  is  a  legal  defense, 
but  it  should  also  be  an  equitable  defense,  be- 
fore it  is  error  to  refuse  to  allow  it 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  i  261.*] 

a  Pleading  (}  1 06*)— Dilatory  Plkab— Con- 

STBUCnON. 

A  plea  in  abatement  or  a  dilatory  plea,  is 
not  favored,  and  must  be  strictly  construed. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  219;    Dec.  Dig.  {  106.*] 


•For  othar  cases  see  lams  topie  and  section  NUMBER  In  Dec.  *  Ajn.  Dies.  190T  t»  date,  *  Sepertw  ladexti 
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9.  CORPOBATiONs  (J  667%*)  —  FoRiciGW  Cor- 
porations—Actions— Parties. 

Where  an  action  by  a  foreign  corporation 
had  been  tried  on  the  merits,  before  the  question 
of  whether  the  corporation  had  paid  the  license 
tax  imposed  by  St  1006,  c.  386,  as  amended  by 
St  1907,  c.  403,  requiring  payment  by  corpora- 
tions of  an  annual  iicense  tax,  and  providing 
that  the  directors  in  office  of  a  foreign  corpora- 
tion, whose  right  to  do  business  is  forfeited  be- 
cause of  failure  to  pay  the  tax,  shall  be  the 
trustees  of  the  corporation,  the  court,  on  the 
testimony  of  the  directors  that  they  were  direct- 
ors, was  authorized  to  substitute  the  directors 
of  the  corporation  as  plaintiffs  in  lieu  of  the 
corporation,  though,  strictly  speaking,  the  books 
of  the  corporation  furnished  the  best  evidence. 
[Bd.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  {  667%.*] 

10.  Appeal  and  Error  (g  882*)— Invited  Bb- 
BOB— EiOHT  TO  Complain. 

A  defendant,  in  an  action  by  a  foreign  cor- 
poration, who  Introduced  the  depositions  of  di- 
rectors of  the  corporation  on  the  motion  for 
leave  to  file  a  supplemental  answer,  alleging 
that  the  corporation  had  not  paid  the  statutory 
license  tax,  may  not  complain  because  the  court 
considered  the  same  depositions  on  a  motion  to 
substitute  the  directors  as  plaintiffs,  over  the 
objection  that  the  fact  that  the  deponents  were 
directors  should  be  proved  by  the  corporate 
books. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3591^610;  Dec.  Dig.  | 
882.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  James  M.  Trout, 
Judge. 

Action  by  Beed  &  Co.,  by  trustees,  against 
Abraham  Harshall.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Joseph  Hutchinson,  for  appellant  Gavin 
McNab,  F.  H.  Gould,  and  B.  V.  Whiting,  for 
respondent. 

HART,  J.  This  action  was  Instituted  for 
the  purpose  of  recovering  Judgment  for  the 
sum  of  $403,  alleged  to  be  due  for  personal 
services  rendered  by  plaintiff  for  defendant 
The  answer.  In  addition  to  denying  the  valid- 
ity of  the  claim  set  out  In  the  complaint, 
pleads  a  counterclaim,  alleging  that  the 
plaintiff  Is  Indebted  to  defendant  In  the  sum 
of  $427.65  for  services  alleged  to  have  been 
performed  by  defendant  for  plaintiff  at  the 
latter's  "special  Instance  and  request"  The 
cause  was  tried  by  the  court,  and  the  plain- 
tiff given  Judgment,  from  which  and  the  or- 
der denying  defendant  a  new  trial  this  ap- 
peal Is  brought  to  this  court 

From  the  court's  findings  It  Is  learned  that 
the  sum  sued  for  Is  an  alleged  balance  re- 
maining unpaid  for  certain  work  done  under 
a  written  contract  by  the  plaintiff  for  defend- 
ant, and  for  which  the  plaintiff  was  to  re- 
ceive the  sum  of  $4,403,  payable  as  follows: 
Two  thousand  dollars  when  "one-half  tlie 
work  herein  agreed  to  be  done  by  said  con- 
tractor shall  have  been  fully  completed," 
$2,000  when  all  of  said  work  shall  have  been 
fully  completed,  and  $403  "35  days  after  the 
Anal  completion  and  acceptance  of  said  work 


and  the  filing,  In  the  office  of  the  recorder  of 
said  city  and  county  of  San  EYanclsco,  state 
of  California,  of  the  notice  of  completion  of 
said  work."  The  court  found  that  the  serv- 
ices had  been  performed  as  alleged  in  the 
complaint,  and  that  there  was  due  plaintiff 
the  sum  of  $403,  for  which  It  was  entitled 
to  Judgment  The  court  further  found  that, 
about  the  1st  day  of  November,  1906^  the 
contract  was  so  modified  by  agreement  of  the 
parties  that  certain  of  the  excavations  pro- 
vided for  by  said  contract  might  be  left  un- 
performed by  the  plaintiff,  and  that  "certain 
other  excavations  on  the  lot  described  in  the 
said  contract  should  be  made  to  a  greater 
depth  than  those  provided  for  In  the  said 
contract,  which  said  modifications  of  con- 
tract were  subsequently  performed  in  ac- 
cordance therewith  by  -the  said  plaintiff ;" 
that  on  the  9th  day  of  November,  1906,  the 
performance  of  the  said  contract  was  accept- 
ed by  the  said  defendant,  with  the  proviso 
that  a  certain  small  amount  of  work  remain- 
ing undone  should  be  completed  by  said 
plaintiff;  "that  thereafter,  and  prior  to  the 
commencement  of  this  action,  the  said  work 
so  provided  In  said  modification  of  said  con- 
tract was  completed  in  accordance  with  the 
terms  of  said  modification  of  said  contract; 
and  that  all  the  terms  and  provisions  of  the 
original  contract  as  modified  by  said  sub- 
sequent agreement  have  been  performed  by 
plaintiff."  The  propositions  presented  In  ap- 
pellant's briefs,  and  upon  which  a  reversal 
of  the  Judgment  and  order  Is  urged,  are:  (1) 
That  the  findings  are  not  supported  by  the 
evidence;  (2)  that  the  action  was  premature- 
ly brought;  (3)  that  the  court  omitted  to 
make  a  finding  on  the  counterclaim  pleaded 
In  the  answer;  (4  that  the  court  erred  in 
making  several  orders  granting  and  refusing 
to  grant  certain  motions  made  after  the  case 
had  been  tried,  and  wlille  It  was  yet  under 
submission. 

With  the  exception  of  a  bUl  embodying  ex- 
ceptions to  the  orders  referred  to  as  having 
been  made  by  the  court  after  the  trial  and 
Bubmisslon  of  the  Issues  Involved,  the  record 
does  not  present  any  bUl  of  exceptions  or 
statement  on  motion  for  a  new  trlaL  In 
other  words,  neither  the  evidence  nor  the 
substance  thereof,  as  taken  at  the  trial  on 
the  merits,  is  brought  up  either  through  a 
bill  of  exceptions  or  a  statement,  and  the 
appeal  here,  so  far  as  the  proceedings  had 
at  the  actual  trial  of  the  cause  are  concern- 
ed. In  effect  amounts  to  nothing  more  than 
an  appeal  from  the  Judgment  on  the  Judg- 
ment roll  alone.  Therefore  there  la  nothing 
before  us  upon  which  we  can  review  the  aa- 
Blgnment  that  the  evidence  does  not  sustain 
the  findings  and  the  alleged  error  of  the 
court  in  falling  to  find  upon  a  material  Issuer 
As  to  the  last-mentioned  point— the  failure 
of  the  court  to  make  a  finding  on  defendant's 
counterclaim — no  evidence  being  disclosed  by 


•For  other  casM  sm  lam*  topic  and  itcUoo  NUUBBR  la  Dec.  *  Am.  Digs.  UOT  to  date,  *  Raportar  ladexw 
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the  record,  the  presumption  Is  that  no  evi- 
dence upon  that  Issue  was  presented  by  the 
defendant,  and  that  he  abandoned  the  coun- 
terclaim at  the  trial.  Hlmmelman  v.  Henry, 
84  Cal.  104,  23  Pac.  10»8;  WInslow  v.  Goh- 
ransen,  88  Cal.  450,  26  Pac.  S04 ;  DoUlTer  ▼. 
DoIIIver,  94  Cal.  646,  SO  Pac.  4;  Roebllng'B 
Sons  Co.  V.  Gray,  139  Cal.  608,  73  Pac.  422 ; 
Cutting  Packing  Co.  t.  Canty,  141  Cal.  692, 
75  Pac.  664. 

The  appellant.  In  his  brief,  refers  for  veH- 
flcatlon  of  his  declaration  that  a  large  amount 
of  evidence  was  received  In  support  of  his 
counterclaim  to  folios  168,  169  of  the  tran- 
script, bnt  we  find  upon  an  examination  of 
those  folios  that  the  reference  is  to  the  re- 
citals Involved  In  one  of  bis  specifications  of 
particulars,  In  which  it  Is  alleged  that  tlie 
evidence  does  not  justify  the  decision.  Both 
the  statement  of  counsel  for  appellant  in  his 
briefs  and  the  specifications  In  the  transcript, 
being  unsupported  by  either  a  bill  of  excep- 
tions or  statement  of  the  case,  are  mere  ex- 
trajudicial declarations,  of  which  we  are  not, 
of  course,  authorized  to  take  notice. 

What  Is  said  In  the  foregoing  applies  with 
equal  force  to  the  contention  that  the  action 
was  prematurely  Instituted.  This  claim  Is 
based  upon  the  provision  of  the  contract  that 
the  payment  of  the  sum  alleged  In  the  com- 
plaint to  be  due  plalntlCT  was  to  be  postpon- 
ed until  after  35  days  after  the  final  comple- 
tion and  acceptance  of  the  work  and  the  fil- 
ing of  the  notice  of  completion  In  the  ofilce 
of  the  county  recorder.  Counsel  declares 
that  the  evidence  discloses  that  "no  such  no- 
tice was  ever  filed,"  referring  for  support 
of  the  declaration  to  the  folios  of  the  tran- 
script, at  which  are  found  specifications  of 
the  insufficiency  of  the  evidence  to  justify 
the  findings,  apart  from  which  the  tran- 
script Is  silent  as  to  any  evidence  having 
been  Introduced  upon  the  subject. 

The  authorities  cited  by  counsel  for  appel- 
lant to  the  effect  that,  "If  defendant's  pro- 
posed statement  on  motion  for  a  new  trial 
was  Incorrect,  '  thfe  respondent's  attorney 
should  have  proposed  amendments  to  It,  so 
as  to  have  It  correct,"  can,  of  course,  have  no 
application  where,  as  here^  no  such  state- 
ment was  proposed  by  the  toslng  party  in 
the  first  instance. 

The  defendant  excepted  to  the  orders  made 
on  the  following  motions,  all  said  motions 
having  been  made,  as  stated,  after  the  case 
liad  been  tried  and  submitted:  (1)  Defend- 
ant's motion  for  an  order  directing  commis- 
sion to  Issue  to  take  the  deposition  of  Charles 
B.  Ingraham,  at  Santa  F6,  N.  M. ;  (2)  de- 
fendant's motion  for  an  ordeir  permitting  him 
to  file  a  supplemental  answer;  (3)  plalntifTs 
nciotlon  to  sofostltnte  as  plalntlflts  certain 
parties  as  trustees  for  the  stockholders  of 
said  plaintiff  corporation;  (4)  plalntifTs  mo- 
tion for  settlement  pf  findings;  (6)  def«id- 
fljDt's  motion  for  an  order  permitting  him 
to  file  amended  and  supplemental  answer. 
The  first  and  fifth  of  the  motions  in  the 
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order  In  which  they  are  above  presented 
were  denied  and  the  others  granted  by  the 
court. 

The  order  refusing  to  grant  defendant's 
motion  for  permission  to  file  an  amended  and 
supplemental  answer,  alleging  plaintiff's  fail- 
ure to  file  In  the  office  of  the  Secretary  of 
State  a  designation  of  some  person  residing 
within  the  state  upon  whom  process  Issued 
by  authority  of  or  under  any  law  of  this 
state  may  be  served,  constituted  the  exer- 
cise of  a  judicial  discretion  with  which,  un- 
Aer  the  circumstances  of  this  case,  we  are 
not  Justified  in  interfering.  The  plaintiff  Is 
a  foreign  corporation  organized  and  existing 
under  the  laws  of  Arizona.  Section  405  of 
the  Civil  Code  provides  that  the  above-men- 
tioned designation  shall  be  filed  with  the 
Secretary  of  State,  and  section  406  of  the 
same  Code  provides,  as  a  penalty  for  noncom- 
pliance with  the  requirement  of  the  preced- 
ing section,  that  "no  corporation  not  created 
by  or  under  the  laws  of  this  state  is  entitled 
to  the  benefit  thereof,  nor  cad  any  such  cor- 
poration maintain  or  defend  any  action  or 
proceeding  In  any  court  of  this  state  untU 
the  corporation  has  complied  with  the  provi- 
Bions  of  the  preceding  section."  It  was,  as 
stated,  entirely  within  the  discretion  of  the 
trial  court  to  allow  or  disallow  the  proposed 
amended  answer;  but,  as  the  defense  sought 
to  be  Interposed  by  the  proposed  supplemen- 
tal answer  involved  a  mere  dilatory  plea— 
a  plea  In  abatement  of  the  action  and  not  to 
the  merits — we  doubt  not  that  had  the  mo- 
tion been  granted,  the  court  would  thereby 
have  been  guilty  of  a  clear  abuse  of  Its  dis- 
cretion. The  motion  was  made  after  the 
case  had  been  tried  upon  Its  merits  and  sub- 
mitted for  decision,  and  the  fact  that  the 
disability  of  plaintlfl  to  maintain  the  action 
was  not  pleaded  before  the  cause  had  come 
to  issue  and  trial  may  be  taken  as  a  waiver 
on  the  part  of  the  defendant  of  such  disabili- 
ty. Cal.  Sav..  &  L.  Soc.  v.  Harris,  111  OaL 
136,  43  Pac.  525 ;  Bernhelm  Distilling  Co.  v. 
BHmore  (Cal.  App.)  106  Pac.  720;  Parmele 
Co.  V.  Haas,  171  N.  Y.  583,  64  N.  B.  440. 

Referring  to  the  law  of  the  state  of  New 
York  similar  in  effect  to  the  provisions  of 
our  law  requiring  all  corporations  to  pay  an 
annual  license  tax  to  the  state,  and  prescrib- 
ing as  a  penalty  for  failure  so  to  do  the  for- 
feiture of  the  right  of  such  corporations  to 
do  business  in  this  state,  the  court  in  Its 
opinion  in  the  last-mentioned  case,  at  page 
583  of  171  N.  T.,  at  page  440  of  64  N.  E., 
says:  "The  statutes  in  themselves  give  no 
right  of  action,  and  are  not  essential  ele- 
ments of  the  cause  of  action  stated  in  the 
complaint  They  are  mere  revenue  regula- 
tions, compliance  with  which  is  made  neces- 
sary In  order  to  acquire  the  right  to  do  busi- 
ness here  and  to  enforce  causes  of  action  In 
our  courta  *  *  *  In  this  case  the  defend- 
ant may  waive  the  provisions  of  this  statute 
and  defend  the  action  brought  against  talm 
upon  the  merits,  and  unless  he  elects  to  de- 
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(end  or  raise  some  question  under  this  stat- 
ute by  some  affirmatlye  act  or  pleading,  the 
court  will  simply  look  at  the  cause  of  action 
as  stated — citing  Crane  v.  Powell,  139  N.  T. 
879  [34  N.  £.  911];  RoweU  r.  Janvrin,  151 
N.  Y.  60  [45  N.  B.  398] ;  Rima  t.  Rossie  Iron 
Works,  120  N.  Y.  483  [24  N.  B.  940).  •  •  ♦ 
In  this  case  it  appears  that  the  defendant 
has  answered,  and  the  answer  contains  mere- 
ly a  general  denial.  It  would  seem  to  be 
clear,  therefore,  that  he  has  waived  the  right 
to  raise  any  question  based  upon  the  stat- 
utes referred  to."  Besides,  "it  is  not  suflB- 
cient,"  says  the  Supreme  Court,  in  Bank  of 
Woodland  v.  Heron,  122  Cal.  109,  54  Pac. 
538,  "that  the  new  defense  proposed  be  a 
legal  defense;  it  should  also  be  an  equitable 
defense."  See,  also.  Greenwood  y.  Adams,  80 
Cal.  74,  21  Pac.  1134;  Harding  v.  Mlnear,  64 
Cal.  502,  506.  Moreover,  "pleas  in  abate- 
ment, or  dilatory  pleas,  have  never  been 
favored,  and  are  to  be  strictly  construed." 
Cal.  Sav.  &  !«.  3oc.  v.  Harris,  supra;  Tooms 
V.  Randall,  8  Cal.  438;  Larco  r.  ClemenU, 
36  Cal.  132.  In  Cooke  v.  Spears,  2  Cal.  409, 
56  Am.  Dec.  348,  the  Supreme  Court,  uphold- 
ing tbe  court  below  In  its  disallowance  of  an 
amendment  setting  up  the  statute  of  limita- 
tions, uniquely  and  forcefully  said:  "It  was 
claimed  solely  as  a  legal  advantage,  to  which 
at  one  time  he  would  have  been  entitled;  but 
it  is  a  wise  conservation  that  it  should  have 
but  Its  day  in  pleading,  and  no  grace  of  right 
after,  beyond  the  extent  of  Justice." 

Nor  did  the  court  abuse  its  discretion  in 
allowing  the  substitution  of  the  directors  of 
the  plaintiff  corporation,  as  trustees  thereof, 
as  plaintlfTs  In  lieu  of  the  corporation  itself. 
By  section  10a  of  an  act  of  the  Legislature 
of  1907  (St.  1907,  pp.  746,  747)  amendatory 
of  tbe  act  of  1905  (St.  1905,  pp.  403,  494),  re- 
quiring the  payment  by  corporations  of  an 
annual  license  tax  to  the  state.  It  Is  provided 
that  the  directors  or  managers  In  office  of  a 
domestic  corporation,  whose  charter  Is  for- 
feited, or  of  a  foreign  corporation  whose 
right  to  do  business  in  this  state  Is  for- 
feited, because  of  failure  to  pay  such  tax, 
are  deemed  to  be  the  trustees  of  such  corpo- 
ration and  the  stockholders  and  members  of 
such  corporation,  and  have  ft}ll  power,  as 
such  trustees,  to  settle  the  affairs  of  the  cor- 
poration, and  to  maintain  or  defend  any  ac- 
tion or  proceeding  then  pending  in  behalf  of 
or  against  any  of  said  corporations,  eta  The 
court,  upon  motion  of  counsel  for  plaintiff, 
allowed  the  substitution  mentioned  in  obedi- 
ence to  tbe  provisions  of  the  act  of  1907 
above  referred  to,  it  appearing  from  a  sup- 
plemental answer  which  defendant,  by  leave 
of  the  court,  had  previously  flied  that  the 
plaintiff  corporation  had  not  paid  to  the  Sec- 
retary of  State  the  required  license  tax. 

It  Is  not  pretended  by  counsel  for  appel- 
lant that.  If  tbe  corporation  had  not  paid  the 
license  tax  prescribed  by  the  law.  It  was  not 
necessary  to  substitute  as  plaintiffs  the  di- 
rectors of  said  corporation  as  tlie  trustees 


thereof  and  of  tbe  stockholders  and  members 
oC  said  corporation.  It  is  the  contention, 
however,  that  there  was  not  adduced  before 
tbe  court  competent  evidence  from  which  it 
could  be  determined  who  were  tbe  directors 
of  said  corporation,  and  therefore  the  proper 
parties  to  be  substituted  for  tbe  corporation 
as  plaintiffs.  The  record  contains  a  stipula- 
tion entered  Into  on  June  12,  1908,  by  tbe 
attorneys  for  the  plaintiff  and  the  attorney 
for  the  defendant,  by  which  it  was  mutually 
agreed  that  the  depositions  of  Walter  O. 
Hopkins,  Obarles  H.  Ingraham,  and  Howard 
S.  Reed  (the  substituted  plaintiffs)  might  be 
taken  in  the  city  of  Los  Angeles,  ajid,  in  pur- 
suance of  said  stipulation,  tbe  depositions  of 
Reed  and  Hopkins  were  taken  before  a  no- 
tary' public  in  said  city,  and  returned  to  the 
court.  Later,  by  agreement  of  the  parties, 
another  and  further  deposition  by  Reed  was 
taken  in  the  city  of  San  Francisco.  These 
depositions  were  introduced  into  the  record 
here  on  motion  of  counsel  for  the  defendant 
himself.  The  depositions  of  Reed  and  Hop- 
kins, In  substance,  show  that  tbe  corporation 
was  created  and  ■  organized  under  the  laws 
of  Arizona,  but  that  its  principal  office  is  at 
Santa  F6,  N.  M. ;  that  they  and  sold  Caiarles 
H.  Ingraham  are  the  directors  of  said  cor- 
poration, the  latter  being  secretary  thereof 
and  a  resident  of  Santa  F&  It  also  appears 
from  these  depositions  that  Hopkins  had,  on 
the  30th  day  of  December,  1906,  tendered  bis 
resignation  as  a  director  and  manager  of  the 
corporation,  and  that  his  resignation  as 
manager,  but  not  his  resignation  as  a  di- 
rector, had  been  accepted.  The  deposition  of 
Ingraham  was  not  taken,  as  he  was  not  in 
Los  Angeles  when  the  other  depositions  were 
taken,  being  then,  as  seen,  a  resident  of  New 
Mexico.  Tbe  claim  of  counsel  for  appellant 
is  tliat  parol  testimony  is  incompetent  to 
prove  who  the  directors  or  officers  of  a  cor- 
poration are ;  that  tbe  books  of  such  corpora- 
tion constitute  the  best  evidence  of  the  fact 
In  connection  with  the  point  now  under  con- 
sideration, it  Is  further  afgued  that  the  court 
erred  in  its  refusal  to  cause  a  commission 
to  be  issued  to  take  the  deposition  of  In- 
graham at  Santa  F6,  N.  M. ;  tbe  contention 
being  that,  as  secretary  of  the  corporation, 
he  had  In  his  custody  and  under  his  con- 
trol the  corporation's  books,  from  which  tbe 
only  competent  proof  of  the  directorate  could 
have  been  obtained. 

As  stated  in  tbe  outset,  these  motions  were 
initiated  and  pressed  to  the  attention  of  tbe 
court  after  tbe  cause  had  been  tried  upon 
the  merits  of  the  Issue,,  and  wbile,  strictly 
speaking,  the  books  of  the  corporation  would 
have  furnished  the  highest  and  best  evi- 
dence. In  law,  upon  the  question  of  who  were 
the  de  jure  directors  of  said  corporation,  the 
testimony  of  Reed  and  Hopkins  was  sufficient 
to  establish  at  least  thpir  de  fbcto  capacity 
as  directors,  and,  we  think,  was  sufficient  for 
tbe  purposes  of  the  motion  to  substitute  them 
as  plaintiffs  and  to  Justify  the  court  In  grant* 
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iiig  said  motion.  Dhese  wltneesee  knew 
whether  tbey  were  acting  as  directors,  and 
even  if,  in  tmth,  they  'were  only  de  facto  dl- 
rectors,  they  were,  according  to  their  testi- 
mony, "the  directors  In  office  of  the  afFairs 
of  the  corporation"  at  the  time  of  the  sub- 
stitution, and,  under  the  provisions  of  sec- 
tion 10a  of  the  act  of  1007,  were  to  be  deem- 
ed to  be  t2ie  trustees  of  the  corporation  for 
the  purpose  of  maintaining  this  action.  Fur- 
thermore, the  depositions  were  Introdnced 
Into  the  record  here  on  the  motion  of  counsel 
for  the  appellant  himself;  and.  If  the  court 
erred  In  considering  them  for  the  purpose  of 
the  motion  to  substitute  the  directors  as 
plaintiffs,  the  error  is  one  of  which  obyiously 
appellant  cannot  claim  any  advantage.  Nec- 
essarily the  foregoing  disposes  of  the  point 
against  the  contention  of  appellant  that  the 
court  erred  In  refusing  to  issue  a  commission 
for  the  taking  of  the  deposition  of  Ingraham 
at  Santa  F6,  N.  M.,  and  of  necessity  it  fol- 
lows, from  the  views  we  have  expressed  up- 
on the  rulings  of  the  court  with  regard  to 
the  depositions  that  the  court  did  only  what 
it  had  to  do  in  settling  the  findings. 

No  error  appearing  in  the  record,  the  judg- 
ment and  order  appealed  from  are  affirmed. 


We    concur: 
NETT,  J. 


OHIPMAN,    P.    J.;    BUR- 


(12  Cal.  A.  733) 

TOGNI  et  al.  v.  SLOCOMB.    (Civ.  68a) 

(Court  of  Appeal,  Third  District,  California. 
Maroh  8,  1910.) 

1.    BOTTRnABIES  (I  37*)— EVIDKNCE. 

Evidence  in  an  action  to  determine  the 
boundary  between  two  city  lots,  depending  on 
the  location  of  the  southern  line  o{  the  block 
containing  the  Iota,  held  to  show  such  southern 
line  was  marked  by  a  fence. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  I  191 ;    Dec.  Dig.  {  37.*] 
2.   BotrNnABiBs  ({  48*)  -•-  Mistake— Acquieb- 

CENCB. 

The  question  of  boundary  between  two  city 
lots,  depending  on  the  location  of  the  southern 
line  of  the  block  containing  them,  such  bound- 
ary being  fixed  by  the  deeds  conveying  them  as 
a  certain  distance  above  such  southern  line,  is 
not  affected  by  the  fact  that  the  location  of 
the  sonthem  line,  which  at  the  time  of  the  sur- 
vey was  marked  on  the  ground  and  remained 
identified  and  unquestioned  for  50  years,  was 
induced  by  a  mistake  as  to  the  northern  and 
southern  limits  of  the  land  of  the  one  platting 
the  block,  and  that  the  northern  boundary  as  so 
located  was  without  bis  lands. 

[Kd.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  (  241 ;  Dec.  Dig.  f  48.*] 

8.    AyPKAi,    AND   Bbbob    (J    lOSl*)— HABla.E8S 
Kbbob — ADiassiON  or  Evidence. 

Admission  of  a  declaration  of  a  decedent  as 
to  a  mistake  in  locating  a  line,  even  if  not  ad- 
missible as  against  interest,  as  apparently  con- 
sidered when  made,  was  tiarmless,  the  mistake 
otherwise  clearly  appearing. 

rEd.  Note.— For  other  cases,  see  Appeal  and 
TTrror,  Cent  Dig.  f§  4161-4170;  Dec.  Dig.  i 
1051.*] 


4.  Evidekck  (i  201*)  —  ADMismoir  Aoaihbx 

Intebist. 

As  an  admission  against  Interest,  and  as 
indicating  a  purchaser  andeTstood~  what  prop- 
erty he  was  buying,  the  statement  in  his  bid 
therefor  that  he  was  aware  the  northern  lintf 
of  the  property  mi^ht  be  in  dispute,  but  that  he 
would  be  satisfied  if  he  got  a  certain  amount,  is 
admissible  in  an  action  to  determine  boundary. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  S  201.*] 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty; W.  B.  Wallace,  Judge. 

Action  by  Chas.  Tognl  and  another  against 
Henry  Slocomb.  Judgment  for  plaintiffs. 
Defendant  appeals.    Affirmed. 

Larklns  &  Feemster,  for  appellant  Ed- 
wards &  Smith,  for  respondents. 

BURNETT,  J.  The  controversy  is  over  a 
small  strip  of  land  in  the  city  of  Visalia, 
county  of  Tulare.  At  the  trial  it  was  stip- 
ulated "that  the  title  to  the  property  in- 
volved was  formerly  In  A.  B.  Atwell,  a  com- 
mon grantor;  that  he  owned  the  property  at 
the  time  of  his  death;  and  that  both  parties 
got  deeds  from  the  administrator  of  his  es- 
tate, and  that  said  administrator  had  a  right 
to  make  those  deeds." 

The  deed  to  plaintiffs  qalls  for  the  follow- 
ing tract  of  land;  "Beginning  at  the  south- 
west comer  of  block  No.  1  of  Matthew's 
First  addition  to  the  town  of  Visalia,  county 
of  Tulare,  state  of  California,  as  per  the 
official  map  now  on  file  In  the  office  of  the 
county  recorder  of  the  county  of  Tulare, 
state  of  California,  thence  running  east  264 
feet  to  the  east  Une  of  said  block;  thence 
north  120  feet;  thence  west  264  feet  to  the 
west  line  of  said  block;  thence  south  120 
feet  to  the  place  of  beginning."  The  convey- 
ance to  defendant  contained  the  following 
description:  "Beginning  at  a  point  120  feet 
north  of  the  southwest  comer  of  block  No.  1 
of  Matthew's  First  addition  to  the  town  of 
Visalia,  as  per  official  map  thereof  on  file  in 
the  office  of  the  county  recorder  of  said 
county;  thence  running  east  264  feet,  to  east 
line  of  said  block;  thence  north  74  feet  more 
or  less;  thence  west  264  feet  to  the  west 
line  of  said  block;  thence  south  74  feet  more 
or  less  to  the  place  of  beginning."  As  seen, 
defendant's  land  lies  north  of  that  belonging 
to  plaintiffs,  and  the  strip  In  question  ex- 
tends across  the  block  from  east  to  west  and 
is  35  feet  in  width  from  north  to  south. 

The  settlement  of  the  controversy  depends 
upon  the  location  of  the  southern  boundary 
line  of  said  block  No.  1,  it  being  the  conten- 
tion of  respondents  that  said  line  is  marked 
by  a  fence,  which,  renewed  from  time  to 
time,  has  been  on  the  ground  for  nearly  50 
years.  On  the  other  hand,  it  is  insisted  by 
appellant  that  the  true  line  is  some  35  feet 
further  south,  and  hence  the  northern  line 
of  respondents'  property  must  be  located  the 
same  distance  south  from  what  they  claim. 
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tearing  the  disputed  strip  covered  by  appel- 
lant's deed.  The  court  found  "that  along 
the  southerly  boundary  line  as  described  in 
j)lalntlff's  complaint,  thereinbefore  mentioned 
and  forming  the  actual  boundary  line  of  said 
lot  No.  1,  Is  a  fence  which  bounds  said 
block  on  the  south,  and  which  said  fence  is 
at  the  point  of  beginning  as  aforesaid  and 
the  commencement  of  plaintiffs*  lands  here- 
inbefore ipentloned,  and  said  fence  extends 
along  the  south  boundary  line  of  said  block 
No.  1  the  entire  length  of  said  block  from 
west  to  east  and  forms  the  actual  boundary 
line  of  said  block  on  the  south."  It  Is  con- 
ceded that  If  this  finding  Is  supported  by  the 
evidence  then  the  Judgment  must  be  sus- 
tained, since  the  northern  line  of  plaintiffs' 
land  as  claimed  by  them  Is  only  120  feet 
from  this  fence. 

That  this  finding  Is  abundantly  supported 
does  not  admit  of  any  kind  of  doubt.  Cer- 
tainly, the  grantors,  If  owning  the  land,  had 
%  right  to  fix  the  boundaries  of  the  land 
which  they  conveyed.  It  Is  quite  natural 
that  they  should  mark  those  bonndaries  upon 
the  ground.  This  we  find  was  done  at  an 
early  date.  The  northern  and  southern 
boundary  lines  of  said  block  No.  1  were  defi- 
nitely fixed,  and  thereon  fences  were  erect- 
ed. It  may  be  that  the  northern  line  as  thus 
established  was  vrlthont  the  exterior  limits 
of  the  property  of  the  original  owner  of  said 
lot  but,  as  we  shall  see,  this  cannot  affect  the 
location  of  the  line  In  question  here.  When 
these  lines  were  first  located  it  was  undoubt- 
edly believed  that  the  northern  line  of  said 
block  corresponded  with  the  section  line.  In 
this  a  mistake  was  made,  but  this  mistake 
does  not  render  uncertain  the  Identity  of 
said  block.  The  northern  fence  was  original- 
ly placed  on  this  supposed  line,  and  after- 
wards, when  the  street  adjacent  thereto, 
called  "South  Street,"  was  widened  and  ex- 
tended further  south  a  distance  of  about 
36  feet,  the  fence  was  moved  south  also  cor- 
respondingly, reducing  thereby  to  the  same 
extent  the  depth  of  the  northern  segment  of 
the  block.  The  southern  boundary  line,  how- 
ever, as  we  have  stated,  has  been  identified 
and  unquestioned  for  nearly  50  years.  It 
was  marked  on  the  ground  at  the  time  of  the 
original  survey,  It  has  ever  since  been  recog- 
nized and  acquiesced  in  by  all  parties,  and 
it  has  been  attested  by  the  fence  put  there 
by  the  owners  of  the  property  with  the  In- 
tention of  having  said  fence  constitute  a 
visible  and  substantial  memorial  of  the 
southern  extremity  of  the  block.  The  find- 
ing of  the  court  in  this  regard  Is  "that  said 
fence  was  built  in  ISOO  on  the  south  line  of 
said  block  No.  .1  of  Matthews  First  addi- 
tion; that  prior  to  the  building  of  said  fence 
surveyors  were  on  the  ground  and  marked 
it  off;  that  said  fence  was  placed  on  the 
south  boundary  line  of  said  block  No.  1  after 
said  surveyors  had  surveyed  the  ground  as 
aforesaid;    that  said  fence  has  been  main- 


tained at  the  same  place  ever  since  Its  erec- 
tion in  18(10  as  aforesaid." 

Turning  to  the  evidence,  we  find  that  one 
Mary  Young  testified:  "I  have  resided  in 
Ylsalia  61  years,  and  am  acquainted  with 
block  No.  1,  Matthews  First  addition  to  the 
city  of  Visaiia,  and  tiave  been  acquainted 
with  said  property  ever  since  I  can  remem- 
ber. I  know  something  about  a  fence,  on  or 
about  the  south  line  of  said  block  No.  1. 
I  know  only  where  the  south  line  of  said 
block  No.  1  is  by  the  fence  that  Is  there.  I 
think  said  fence  has  been  there,  as  well  as  I 
can  remember,  since  1859  or  1860.  I  saw  tb« 
surveyors  surveying  there,  or  surveying  the 
line  of  course.  The  fence  was  built  shortly 
afterwards ;  could  not  tell  who  built  it,  bat  I 
think  it  was  built  by  Joshua  Lewla  •  •  • 
During  all  these  years  I  never  heard  any  of 
the  Atwells  claim  any  of  the  property  sonth 
of  the  said  fence.  I  have  always  lived  down 
near  that  community;  so  far  as  my  knowl- 
edge the  property  of  the  Atwells  as  possess- 
ed by  them  has  always  been  north  of  said 
fence.  All  the  property  south  of  that  fence 
was  in  the  possession  of  Mr.  Ctelgbton  and 
Mr.  Griffin.  •  •  •  When  that  road  (Sonth 
street)  was  extended,  they  threw  out  some- 
where in  the  neighborhood  of  30  or  85  feet. 
because  there  were  five  or  six  rows  ot  grape 
vines  thrown  out  on  the  road;  a  strip  of 
land  about  30  or  35  feet  wide  was  taken  off 
along  the  north  side  of  the  piece  of  land 
the  Atwells  claimed  inside  of  their  fence, 
and  they  moved  their  fence  back  about  30  or 
35  feet  and  that  strip  of  land  went  into  the 
street.  The  fence  they  moved  back  had  been 
there  alMut  20  years,  as  near  as  I  can  set  at 
It." 

A.  T.  QrlfBn  also  testified  that  no  one  to 
his  knowledge,  whoever  owned  any  part  of 
block  No.  1,  claimed  any  property  sonth  of 
that  fence,  and  that  "no  other  boundary 
line  was  ever  put  there  between  blocks  1 
and  2." 

Seth  Smith,  the  county  surveyor,  testified 
to  the  establishment  of  the  northeast  comer 
of  said  block  and  the  opening  of  South  street. 
which  necessitated  the  change  of  the  north- 
ern boundary  of  the  block,  and  that  the 
fence  was  moved  back  accordingly. 

What  purported  to  be  an  oflidal  map  of 
Matthews  addition,  over  the  objection  of 
appellant,  was  received  in  evidence.  But 
whether  properly  admitted  or  not  Is  of  no 
importance,  as  it  is  too  meager  to  throw  any 
light  upon  the  disputed  tract  The  identifi- 
cation of  block  No.  1,  at  least  as  far  as  the 
southern  boundary  ia  concerned.  Is  made 
complete  by  the  testimony  to  which  we  have 
already  referred,  and  the  reference  to  the 
map  may  be  disregarded.  There  can  be  no 
doubt  that  when  a  conveyance  was  made  of 
a  strip  of  land  beginning  at  the  southwest 
comer  of  said  lot  it  was  the  intention  of 
the  parties  and  so  understood  that  the  west- 
ern termination  of  said  fence  should  be  the 
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Initial  point,  as  thlB  fence  was  the  estab- 
lished southern  boundary  of  said  lot. 

In  Banks  t.  Moreno,  39  Cal.  239,  It  Is  said: 
"In  grants  of  real  estate  It  Is  not  always 
necessary  to  describe  It  by  metes  and  bounds, 
or  by  a  reference  to  actual  or  artificial  mon- 
uments, nor  by  courses  and  distances.  If 
the  tract  granted  hare  a  well-known  name, 
and  the  boundaries  of  the  tract  known  by 
that  name  are  notorious  and  well  defined, 
a  grant  of  the  tract  by  its  name  would 
doubtless  convey  the  title  to  the  whole.  In 
like  manner,  a  grant  describing  the  tract  by 
reference  to  the  known  occupation  of  the 
grantor  or  another— or  to  another  Instru- 
ment containing  a  sufficient  description  of 
the  premises — would  be  sufflcieut.  In  short, 
any  description  will  suffice  which  identifies 
the  land  granted  with  such  certainty  that 
the  specific  parcel  Intended  to  be  granted 
can  be  ascertained  either  by  the  calls  of  the 
instrument,  as  applied  to  the  land,  or  by  aid 
of  the  descriptire  features  of  the  grant. 
These  are  familiar  propositions,  too  well 
knon-n  to  the  profession  to  need  the  citation 
of  authorities." 

Appellant  objected  to  the  question  asked 
of  the  county  surveyor,  "What  did  Mr.  At- 
well  say  about  that  lost  comer?"    The  ob- 
jection was  overruled,  and  the  witness  an- 
swered:   "If  1  recollect  the  exact  words  he 
said,  it  was  about  33  feet  north  of  where  the 
true  line  would  come."    The  evidence  seems 
to  have  been  brought  within  the  rule  per- 
mitting the  declaration  of  a  deceased  per- 
son "made  against  his  Interest  In  respect  to 
his  real  property."     It  Is  probably  true,  as 
pointed  out  by  appellant,  that  the  said  At- 
well  owned  at  the  time  a  strip  of  land  on  the 
Bouth  side  of  the  lot,  but  upon  appellant's  the- 
ory of  this  case  the  mistake  in  the  location  of 
the  said  section  line  would  affect  Atwell's 
property  in  the  same  manner  as  if  it  had 
been  adjacent  to  said  South  street.    Atwell 
appeared  to  think  so,  as  he  said  "the  line 
Bhould  be  straight,  and  the  government  sni^ 
vey  should  be  straight  and  we  can  straighten 
ft  now  better  than  any  other  time;   and  it 
hurts   me  worse  than  anybody  else."     But 
the  testimony  could  not  have  affected  the  re- 
sult, as  it  otherwise  appears  clear  that  the 
zulstake  was  made  in  the  original  survey, 
and,  as  we  have  seen,  this  circumstance  has 
really  no  bearing  upon  the  conclusion  of  the 
trial  court  as  to  the  identity  of  the  south- 
ern boundary  line  of  said  lot  No.  1. 

The  bid  of  appellant  for  the  purchase  of 
tbe  property  now  owned  by  him,  addressed 
to  the  administrator  of  the  estate  of  the  said 
A.  B.  Atwell,  deceased,  >was  admitted  over 
objection.  It  was  therein  stated  that  "I  am 
Ei^v^are  of  the  fact  that  the  north  line  of  said 
property  may  be  In  dispute,  but  will  feel 
oayself  satisfied  should  I  get  39  feet  south' 
yt  that  certain  fence  which  extends  along 
:lie  north  side  of  what  is  known  as  the  A. 


B.  Atwell  tract  oa  whidi  the  brick  building 
above  referred  to  is  situated."  This  was 
clearly  admissible  as  an  admission  against 
Interest,  and  as  indicative  of  appellant's  un- 
derstanding of  what  property  he  was  purchas- 
ing and  paying  for.  At  the  time  of  his  bid, 
and  also,  we  must  assume,  at  the  time  of  the 
sale,  he  was  satisfied  with  39  feet.  The  only 
surprising  thing  is  that  he  was  dissatisfied 
with  the  ruling  of  the  court  confining  him  to 
that  tract  which  he  purchased  and  paid  for. 
All  the  points  made  by  appellant  have  re- 
ceived careful  attention,  but  we  are  convinc- 
ed that  the  decision  of  the  lower  court  Is 
correct,  and  the  Judgment  and  order  deny- 
ing the  motion  for  a  new  trial  are  affirmed. 

We  concur:    (3HIPMAN,  P.  J. ;    HART,  J. 


(12  Cal.  A.  730) 
PEOPLE  V.  WARREN.     (Cr.  144.) 
(Court' of  Appeal,  Second  District,  California. 
March  8,  1910.) 

1.  Crimikai.  Law  (8  1158*)—Appeai/— Ques- 
tions OF  Pact— VoLUNTABT  Natube  of 
Confession. 

_  Where  there  Is  a  sharp  confiict  in  the 
testimony  whether  a  confession  was  volDOtary, 
the  finding  of  the  trial  court  must,  like  its  find- 
ing on  any  other  disputed  fact,  be  deemed  con- 
clusive on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig."  J  3066;    Dec.  Dig.  g  1158.*] 

2.  Cbiuinal  Law  (J  531»)— CoNrKssiows— 
Admissibiuty. 

The  owner  of  stolen  property  applied  to 
the  police  for  assistance  in  its  recovery.  Dur- 
ing the  investigation  of  the  circumstances  and 
before  the  arrest  of  accused,  a  police  officer 
believed  that  accased  was  cognizant  of  the 
theft,  and  requested  that  he  tell  of  the  where- 
abouts of  the  property.  Several  days  later, 
after  the  property  had  been  recovered  and 
further  evidence  of  the  guilt  of  accused  obtain- 
ed, accused  made  a  confession.  The  police  de- 
nied the  testimony  of  accused  that  the  con- 
fession was  not  made  voluntarily.  Held  to 
justify  the  court  in  holding  that  the  confes- 
sion was  made  voluntarily. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8§   1212-1217;    Dec.  Dig.  { 

3.  Cbiuinai,    Law     ({    394*)    —    EWidbmoi 

WBONorui-LY    Obtained — Admissibiutt. 
A  letter  written  by  accused  while  in  Jail, 
and    strongly    tending    to    prove    bis    guilt,    is 
admissible  in  evidence,  though  the  letter  was 
procured  by  strategy  and  fraud. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  876 ;    Dec.  Dig.  S  394.»] 

Appeal  from  Superior  Court,  Los  Angeles 
County;    &  Ei  Crow,  Judge. 

Lee  B.  Warren  was  convicted  of  grand 
larceny,  and  he  appeals.     Affirmed. 

George  M.  Barker  and  EizTtt  Williams,  for 
appellant  U.  S.  Webb,  Atty.  Gen.,  and 
George  Beebe,  Deputy  Atty.  Gen.,  for  the 
People. 

SHAW,  J.  Defendant  prosecutes  this  ap- 
peal from  an  order  denying  his  motion  fer  a 
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new  trial  and  from  a  Judgment  pronounced 
against  liim  apon  conviction  of  tlie  crime  of 
grand  larceny. 

Tlie  diief  ground,  and  indeed  tlie  only  one 
worthy  of  consideration,  upon  wliich  appel- 
lant bases  his  contention  for  a  reversal  is 
that  the  admission  in  evidence  of  defend- 
ant's confession  over  his  objection  constitut- 
ed prejudicial  error.  Appellant  claims  that 
the  confession  was  not  made  voluntarily, 
but  that  he  was  induced  to  make  it  by  rea- 
son of  the  chief  of  police  and  another  officer 
assuring  him  (together  with  other  promises 
which,  if  made,  were  sufficient  to  render  the 
confession  inadmissible)  that  if  the  valu- 
ables stolen  were  returned  and  he  would 
"tell  the  whole  business,"  the  prosecution 
would  be  dropped  and  the  case  dismissed. 
Not  only  did  these  officers  deny  making  the 
several  statements  and  representations  at- 
tributed to  them  by  defendant,  and  upon  the 
strength  of  which  he  claims  to  have  made 
the  confession,  but  they  denied  using  any 
language  of  like  import.  It  thus  appears 
there  is  a  sharp  conflict  in  the  testimony  of 
tiie  -witnesses  upon  a  question  of  fact,  as  to 
which,  like  any  other  disputed  fact,  the  find- 
ing of  the  trial  court  must  be  deemed  con- 
clusive. 

Upon  discovering  that  her  diamonds  had 
been  stolen  from  the  box  wherein  they  were 
placed,  which  box  was  deposited  in  the  cus- 
tody of  the  cashier  of  the  bathhouse  where 
she  went  in  bathing,  the  owner  applied  to 
the  chief  of  police  to  assist  her  in  their  re- 
covery. During  bis  investigation  of  the  cir- 
cumstances connected  with  the  commission 
of  the  crime,  and  before  defendant  was  ar- 
rested, the  chief  of  police  said  to  him:  "I 
am  satisfied  that  you  know  exactly  where 
the  diamonds  ar^,  and  come  through  and 
tell  me  where  they  are;  thie  game  is  young." 
We  are  unable  to  perceive  how  this  language 
could  be  construed  as  a  promise  of  Immuni- 
ty. The-  words  "the  game  la  young"  have 
no  secret  or  bidden  meaning.  The  police  of- 
ficer was  engaged  in  an  effort  to  recover  the 
stolen  goods,  and  being  satisfied  that  dtfend- 
ant  was  cognizant  of  the  theft,  requested 
that  he  tell  of  their  whereabouts,  thus  reliev- 
ing the  officer  from  the  duty  of  a  further 
search.  The  cases  of  People  v.  Williams,  133 
CaL  165,  65  Pac.  323,  and  People  v.  Thomp- 
son, 84  CaL  698,  24  Pac.  384,  have  no  bearing 
upon  the  question.  In  the  former  case,  the 
defendant's  admission  was  excluded  from 
evidence  because  it  was  obtained  by  duress, 
while  in  the  latter  the  defendant  was  induc- 
ed to  confess  by  reason  of  the  sheriff  telling 
him.  In  response  to  an  inquiry.  It  would  be 
better  for  him  to  make  a  full  disclosure;  In 
the  case  at  bar  it  is  significant  that  the  con* 
fession  was  not  made  until  several  days  aft- 
er the  alleged  promise  of  immunity,  and  aft- 
er the  officer  had  recovered  possession  of 


the  stolen  property,  and  obtained  farther 
evidence  of  defendant's  guilt  Xhe  direct 
evidence  of  the  officers  contradicting  the  tes- 
timony of  defendant,  as  well  as  the  Infer- 
ences fairly  dedudble  from  circumstances, 
the  existence  of  which  was  conclusively 
shown  by  the  evidence,  or  admitted  by  de- 
fendant, fully  Justified  the  court  In  holding 
the  confession  to  have  been  made  voluntarily 
and  wlthont  promise  of  any  kind  whatso- 
ever. 

While  in  Jail  defendant  wrote  a  letter  to 
one  who  had  been  his  accomplice  in  the  com- 
mission of  the  crime.  The  contents  of  this 
letter  strongly  tended  to  prove  defendant's 
guilt  It  was  received  In  evidence  over  de- 
fendant's objection  that  It  was  procured  by 
strategy  and  fraud.  In  the  recent  case  of 
People  V.  Swaile  (Cal.  App.)  107  Pac.  134. 
this  court  in  discussing  an  objection  of  like 
character,  said:  "Though  papers  and  other 
subjects  of  evidence  may  have  been  Illegally 
taken  from  the  possession  of  the  party 
against  whom  they  are  offered,  or  otherwise 
unlawfully  obtained,  this  is  no  valid  objec- 
tion to  their  admissibility  If  they  are  perti- 
nent to  the  Issue.  1  Greenleaf  on  Evidence 
(16th  Ed.)  §  254a."  Moreover,  there  was  evi- 
dence tending  to  prove  that  defendant's  sur- 
render of  the  letter  was  voluntary. 

Other  points  urged  by  appellant  are  de- 
serving of  no  consideration,  other  than  to 
say  that  they  are  wholly  wlthont  merit. 

The  Judgment  and  order  appealed  from 
are  affirmed. 

We  concor:    ALLEN,  P.  J.;  TAQGART,  J. 

(U  Cal.  A.  44) 
SANTA  BARBARA  COUNTY  v.  YATES 
et  al.    (Civ.  760.) 

(Court  of  Appeal,  Second  District  California. 
March  15,  1910.  Rehearing  Denied  April  13, 
1810:  Denied  by  Supreme  Court  iuu  12, 
1910.)  ^^ 

BiainiRT  DoifAiN  (S  188*>— PaocEBDiitaB  to 
CoNOEUN  Right  of  Wat— Bond  of  Pkti- 

nONEBB— COIXATEBAI.  ATTACK. 

Pol.  Code,  i  2683,  requires  that  the  peti- 
tioners for  the  condemnation  of  a  ri^bt  of  way 
for  a  road  must  accompany  the  petition  with  a 
sufficient  bond,  to  be  approved  by  the  board  of 
supervisors,  in  double  the  probable  coat  of  the 
viewing  and  laying  ont  or  alterine  of  any  road, 
conditioned  that  the  bondsmen  wul  pay  all  the 
cost  of  viewing  and  surveying  in  case  the  prayer 
is  not  granted.  Section  2690  provides  tiiat  "no 
Informality  in  the  proceedinn  of  the  board  shall 
vitiate  said  suit  but  the  said  order  of  the  boani 
directing  the  district  attorney  to  bring  suit  ahall 
be  conclusive  proof  of  the  regularity  thereof 
The  bond  presented  by  petitioners  provided  that 
the  bondsmen  "will  pay  all  the  costs  of  viewinc 
and  surveying  in  case  the  prayer  of  said  peti- 
tion is  not  eranted  and  the  said  road  finally  not 
opened."  Held,  that  the  insertion  in  the  bond 
of  the  provision  "and  the  said  road  finally  not 
opened  does  not  render  the  bond  deftetive: 
and,  if  it  did,  the  defect  could  not  be  attacked 
collaterally  in  the  oondemnation  proceedings. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {  506;   Dec.  Dig.  g  188.*] 
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Appeal  from  Superior  Court,  Santa  Bar^ 
bara  C!ounty ;  Samuel  B.  Crow,  Judge. 

Proceeding  by  the  County  of  Santa  Barba- 
ra against  Mary  M.  Tates  and  others  to  con- 
demn a  right  of  way  for  a  public  road.  From 
the  Jadgment  of  condemnation,  Mary  M. 
Tates  appeals.    Affirmed. 

H.  P.  Starbuck  and  Canfleld  &  Starbuck, 
for  appellant     Wm.  S.  Day  and  Wm.  G. 

Orifflth,  for  respondent. 

SHAW,  J.  This  Is  a  proceeding  Instituted 
by  the  county  of  Santa  Barbara  to  condemn 
a  right  of  way  for  a  public  road.  Mary  M. 
Yates,  one  of  the  defendants  In  the  proceed- 
ing, appeals  upon  the  Judgment  roll  accom- 
panied by  a  bill  of  exceptions  from  the  Judg- 
ment of  condemnation. 

The  sdle  question  presented  for  considera- 
tion is  the  alleged  Insufficiency  of  the  bond, 
which,  under  the  proTlslons  of  section  2683, 
Political  Code,  is  required  to  accompany  the 
petition  for  the  opening  of  the  road.  This 
section  provides  that:  "The  petitioners  must 
accompany  the  petition  with  a  good  and  suffl- 
clent  bond,  to  be  approved  by  the  board  of 
supervisors.  In  double  the  amount  of  the 
probable  cost  of  the  viewing  and  laying  out 
or  altering  of  any  road,  conditioned  that  the 
bondsmen  will  pay  all  the  costs  of  viewing 
and  surveying  in  case  the  prayer  is  not  grant- 
ed." Gibe  bond  presented  with  the  petition 
was  conditioned  that  the  bondsmen  "will  pfty 
all  the  costs  of  viewing  and  surveying  In  case 
the  prayer  of  said  petition  is  not  granted, 
and  the  said  road  finally  not  opened."  It  is 
contended  that  the  Insertion  In  the  bond  of 
the  words  italicized  renders  the  bond  void, 
and  that  the  defect  appearing  in  the  bond 
Itself  objection  thereto  may  be  taken  collat- 
erally in  the  proceeding  to  condemn  the 
property.  Conceding  the  bond  to  be  defect- 
ive as  claimed,  we  are  nevertheless  of  the 
opinion  that  objection  thereto  upon  such 
ground  cannot  be  raised  collaterally. 

While  the  law  requires  certain  preliminary 
steps  to  be  taken  before  the  board  of  super- 
visors prior  to  the  maintenance  of  an  action 
to  condemn  the  property  of  nonconsenting 
landowners,  Jurisdiction  to  determine  the  suf- 
ficiency of  such  steps,  or  whether  they  have 
been  properly  taken,  is  vested  solely  in  the 
board  of  supervisors.   Its  determination  there- 
in must  be  deemed  the  final  Judgment  of  a 
competent  tribunal  having  Jurisdiction  In  a 
proceeding    entirely    distinct    and    separate 
from  the  action  to  condemn.    The  order  di- 
recting the  district  attorney  to  institute  the 
action  is  in  the  nature  of  a  Judgment  adjudi- 
cating upon  the  sufficiency  of  all  prior  pro- 
ceedings requisite  to  the  making  of  the  or- 
der.   If  the  pfoceedlngs  be  Irregular,  or  any 
essential    step    therein    wanting,    objection 
ttiereto  should  be  taken  by  obtaining  a  re- 
view upon  certiorari  of  such  proceedings  in 
tbe  proper  court    Not  only  is  this  rule  pre- 


scribed by  section  2600  of  the  Political  Code, 
which  provides  that  "no  informality  in  the 
proceedings  of  the  board  shall  vitiate  said 
suit  but  the  said  order  of  the  board  directing 
the  district  attorney  to  bring  suit  shall  be 
conclusive  proof  of  the  regularity  thereof," 
but  it  finds  ample  support  In  the  authorities. 
Humboldt  County  v.  Dinsmore,  75  Cal.  604, 
17  Pac.  710 ;  County  of  Siskiyou  v.  Gamlich, 
110  Cal.  94,  42  Pac.  468;  County  of  San  Luis 
Obispo  V.  Slmas,  1  Cal.  App.  175,  81  Pac. 
972;  County  of  Sutter  v.  Tlsdale,  136  Cal. 
474,  69  Pac.  141.  In  the  case  last  cited  It  is 
said:  "«  •  •  •  xhe  form  of  the  bond 
which  was  presented  with  the  petition  •  •  • 
became  immaterial,  and  evidence  in  reference 
thereto  •  ♦  •  was  properly  excluded  by 
the  court"  In  San  Luis  Obispo  v.  Slmas, 
supra,  It  Is  said  that  '^one  of  the  Intermedi- 
ate orders  or  proceedings  are  reviewable  in 
this  action,"  which  "shall  be  determined  by 
the  court  or  Jury  In  accordance  with  the 
rights  of  the  respective  parties  as  shown  In 
court.  Independent  of  said  proceedings  be- 
fore the  board."  While  the  taking  of  the 
preliminary  steps  required  should  be  alleged 
in  the  complaint,  it  seems  that  the  order  dlr 
recting  the  bringing  of  the  action  la  in  It- 
self proof  of  the  regularity  of  such  proceed- 
ings. 

Moreover,  we  are  of  the  opinlpn  that  the 
bond  In  form  is  In  substantial  compliance 
with  the  requirements  of  the  statute.  There 
Is  no  merit  in  appellant's  contention  that 
adding  the  words  "and  the  said  road  finally 
not  opened"  renders  the  bond  void,  for  the 
reason  that  It  lessens  the  liability  of  tbe 
bondsmen.  The  added  condition  la  mere 
surplusage.  The  words  neither  add  to  nor 
detract  from  the  liability  of  the  bondsmen. 
Their  obligation  is  to  pay  the  costs  of  view- 
ing and  surveying  if,  after  such  examination 
and  survey,  the  hoard  shall  deem  it  inadvis- 
able to  grant  their  petition,  the  granting  of 
which  would  be  equivalent  to  the  opening 
of  the  road.  If  the  petition  be  denied,  such 
denial  constitutes  a  final  disposition  of  the 
proceedings  thereunder  for  the  opening  of  the 
road  and  their  liability  would  attach  at  once. 
The  proceedings  being  at  an  end,  the  road 
could  not  be  finally  or  otherwise  opened  there- 
under. It  is  Idle  to  claim  that  the  bondsmen 
would  be  released  from  liability  because, 
after  their  petition  was  denied,  a  road  cover- 
ing the  same  territory  might  be  opened  va- 
der  a  dedication  or  purchase.  The  bond  could 
have  reference  to  no  road  other  than  that 
opened  in  the  proceeding  initiated  by  the 
petition  with  which  the  lx>nd  was  filed,  and 
to  which  it  referred.  At  most  the  alleged 
defect  constitutes  a  mere  irregularity,  which 
did  not  afCect  the  private  rights  of  appellant 
Bill  V.  Board  of  Supervisors,  95  Cal.  239,  30 
Pac.  385. 

The  Judgment  is  affirmed. 

We  concur:    ALLEN,  P.  J.;  TAGGART,  J. 
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(13  Cal.  A.  1) 

SAN  PBDRO  SALT  CO.  t.  HADSEIB  PACK- 
ING CO.     (Civ.  710.) 
(Court  of  Appeal,   Second  District,  Olifoniia. 
March   10,   1910.) 

1.  Sales    (|    84*)— Contracts— Renewal   at 
Election— TiuE  to  Exebgise  Election. 

A  contract  for  the  sale  and  delivery  durios 
n  ;rear  of  a  s^ciiied  quantity  of  salt  at  a  fixed 
price,  which  gives  the  Duyer  the  option  to  renew 
the  agreement  for  a  second  year,  without  spec- 
ifying the  time  within  which  the  election  mufit 
be  made,  binds  the  buyer  to  exercise  his  option 
before  the  expiration  of  the  contract,  and  an 
election  made  within  30  days  after  the  expira- 
tion of  the  contract  is  inefifcctual. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  I  84.*] 

2.  Sales   (f  84*)— Contbactb— Llabilitt  «r 

BUYEB. 

A  contract  for  the  sale  and  delivery  during 
a  year  of  200  tons  of  salt  at  $5  per  ton  gave 
the  buyer  the  option  to  renew  the  agreement  for 
a  tecond  year,  without  specifying  the  time  with- 
in which  he  should  elect  to  renew.  He  did  not 
elect  to  renew  until  after  the  expiration  of  the 
year.  During  the  following  year  be  ordered 
salt  from  the  seller  as  he  had  previously  done  un- 
der tbe  contract,  and  In  conversations  with  rep- 
resentatives of  the  seller  he  insisted  that  the 
purchases  were  made  at  the  price  stipulated  in 
tbe  contract.  Tbe  seller  never  consented  to  tbe 
sale  at  such  price,  but  he  disclaimed  any  renew- 
al by  the  buyer  of  the  contract,  and  tbe  in- 
voices accompanying  the  shipments  gave  the 
price  wbich  was  in  excess  of  the  price  fixed  in 
the  contract.  Held,  that  the  seller  could  recov- 
er the  value  of  the  salt  delivered  after  tbe  ex- 
piration of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  {  81.*) 

3.  Appeal  and  Ebbob  (|  1056*)— Habuless 
Ebbob  —  Ebroneous  Exclusion   or   Evi- 

DENCB.  , 

The  error  in  sustaining  objections  to  ques- 
tions to  witnesses  on  cross-examination  was  not 
prejudicial,  where  tbe  most  favorable  answers 
could  not  have  benefited  tbe  cross-examining 
party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4187-4193;  Dec.  Dig.  i 
lOiiO.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;   N.  P.  Conrey,  Judge. 

Action  by  tbe  San  Pedro  Salt  Company 
against  tbe  Hauser  Packing  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Isidore  B.  Dockweiler,  for  appellant  B. 
W.  Hahn  and  Hahn  &  Habn,  for  respondent. 

SHAW,  J.  On  August  26,  1906,  plaintiff 
contracted  is  writing  to  deliver  to  defendant 
during  the  ensuing  year  200  tons  of  salt  at 
the  price  of  |5  per  ton  as  therein  stipulated. 
The  contract  contained  a  provision  to  the  ef- 
fect that  the  defendant  should  have  the  op- 
tion to  renew  the  agreement  for  a  second 
year,  but  failed  to  specify  the  time  within 
which  defendant  should  elect  to  renew  the 
agreement  By  its  terms  the  contract  ex- 
pired on  August  27,  1906.  Within  the  year 
following  such  expiration  plaintiff  delivered 
to  defendant  a  certain  amount  of  salt  alleged 


to  be  of  the  reasonable  market  value  of  $2,- 
525.50,  and  for  the  recovery  of  which,  less 
payments  made,  this  suit  was  Instituted.  De- 
fendant claims  that,  pursuant  to  tbe  provi- 
sions of  the  agreement  according  such  right, 
it  renewed  the  contract  under  which  It  was 
entitled  to  the  salt  so  delivered  at  the  price 
specified  therein.  The  court  found  there  was 
no  renewal  of  the  contract  and  gave  Judg- 
ment against  defendant  for  the  value  ot  tlie 
salt.  Defendant's  motion  for  a  new  trial  was 
denied,  and  it  appeals  from  the  order  denying 
the  same. 

The  evidence  clearly  tends  to  prove  that 
defendant  did  not  elect  to  renew  the  contract 
prior  to  its  expiration  on  August  27,  1906. 
Appellant  contends,  however,  tliat  as  th» 
contract  fixed  no  time  when  it  should  exer- 
cise its  option  to  renew,  it  Iiad  a  reasonable 
time  after  tbe  expiration  thereof  wltlUn 
which  to  act,  and  that  it  did,  by  letter,  wlUi* 
In  30  days  after  its  expiration,  notify  plain- 
tiff of  its  election  to  renew  the  contract 
Where  a  contract  provides  for  its  renewal  at 
the  election  of  one  party  thereto  without  fix* 
ing  the  time  when  such  option  shall  be  exer* 
clsed,  the  time  for  giving  notice  of  such  re- 
newal cannot  be  extended  beyond  the  date  of 
the  expiration  of  the  contract  The  right  t» 
renew,  like  other  rights,  must  necessarilr 
cease  when  there  is  no  longer  a  contract  un- 
der and  by  virtue  of  which  to  claim  the  priv- 
ilege.  Shamp  v.  White,  106  <3al.  220,  39  Pac 
537;  Renoud  v.  Daskam,  34  Conn.  S12; 
Thlebaud  et  al.  v.  First  Nat  Bank,  42  Ind. 
212.  Under  the  contract  defendant  was  r^ 
quired  to  take  the  salt  so  purchased  there- 
under within  one  year  after  the  date  of  the 
contract  It  ml^t  with  equal  propriety  in- 
sist that  it  had  a  right  to  delivery  of  the  salt 
wiUiin  a  reasonable  time  after  the  expiratioa 
of  the  year  as  to  insist  upon  the  right  of  re- 
newal of  the  contract  after  it  had  expired. 

Appellant  claims  that  during  the  year  fol- 
lowing the  expiration  of  the  contract  it  order- 
ed salt  from  respondent  as  it  had  previously 
done  under  the  contract  and  that  In  conver- 
sation with  representatives  of  the  salt  'company 
it  Insisted  that  such  purchases  were  made  at 
the  price  stipulated  in  the  contract  Con- 
ceding this  to  be  true,  it  is  clear  that  plahi- 
tiff  never  assented  to  the  sale  at  such  price 
of  the  salt  so  ordered  by  defendant  On  the 
contrary,  the  evidence  clearly  tends  to  ahow 
that  plaintiff  at  all  times  disclaimed  any  re- 
newal by  defendant  of  the  contract  OThe  in- 
voices, copies  of  which  are  brought  up  in  the 
record,  included  a  large  number  of  shipments 
of  salt  Copies  of  these  invoices  accompa- 
nied each  shipment  and  the  price  of  $8.50 
per  ton  inserted  in  such  invoices  alforded 
ample  evidence  to  defendant  .that  the  price 
at  whidi  plaintiff  was  supplying  tbe  salt  wa» 
greater  than  that  of  $5  per  ton  stipulated  in 
the  contract 

The  alleged  errors  of  law  are  all  based  np- 
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m  ruliiigs  of  the  coart  In  exeludlug  certain 
luestions  asked  by  defendftBt  on  cross-ez- 
tminatlon  of  pliilntlfC'a  wltaesBes.  We  per- 
:eive  no  error  in  any  of  these  rullngls.  None 
>f  the  questions  constituted  proper  cross- 
ixanilnation.  Moreover,  the  most  favorable 
mswera  to  these  questions  could  not  have 
leneflted  defendant,  and  hence,  if  the  rulings 
ivere  Improper,  were  not  prejudicial  to  the  de- 
fendant 

The  order  denying  defendant's  motion  for 
1  new  trial  is  affirmed. 

We  concur:    ALLEN.  P.  J. ;  TAGGABT,  J. 


12  Cal.  A.  726) 

CONTINENTAL  B0ILDIN6  &  LOAN  ASS'N 

T.  WOOLP  et  al.     (Civ.  670.) 
[Court   of  Appeal,   Third   District,   California. 

March  7,  1910.) 
L  JnoouENT  (S  87*)— On  STipai.ATiON— Va- 

LIDITT. 

A  jndgment,  which  recites  that  it  was  made 
parsuant  to  stipulntion  entered  into  in  open 
;ourt  in  the  presence  of  the  attorneys  for  both 
parties,  "and  of  such  defendants,  •  *  •  it 
ippearing  to  the  satisfaction  of  the  court  that 
:he  said  stipulation  was  duly  entered  into  in 
jpen  court,'*^  is  a  valid  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  U  143-145;   Dec.  Dig.  {  87.*] 

2.  Apfeai,  and  Ebbob  (S  907*)  —  Revikw  — 

Pbksumptions. 

Where  there  is  no  bill  of  exceptions,  all  in- 
tendments in  support  of  the  judgment  appealed 
(rom  must  be  indulged,  and  all  proceedings 
necessary  to  its  validitv  will  be  presumed  to 
liave  been  regularly  taken,  and  any  matters 
which  might  have  been  presented  to  the  court 
l»elow  which  would  have  authorized  a  judgment 
irill  be  presumed  to  have  been  presented. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  »  2911-2915,  2916,  3G73. 
S674.  3C76,  3678;    Dec.   Dig.   S   907.*] 

9.  Appeal  and  Brbob  (|  931*)  —  Review  — 

Pbesumptions. 

It  will  be  presumed  on  appeal  that  findings 
were  waived,  where  there  is  nothing  to  show 
that  they  were  not  waived. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3771 ;  Dec.  Dig.  f  ^1.*] 

i.  Tbial  (5  388*)— Appeal  awd  Ebbob  (§  934*) 

—Necessity  op  Findinos. 

Where  a  judgment  la  entered  npon  an 
■greed  statement  of  facts,  no  findings  are  neces- 
lary,  and  the  same  rule  applies  where  the  judg- 
ment is  entered  upon  stipulation ;  for  it  will  be 
presumed,  if  necessary  to  support  such  judg- 
ment, that  the  stipulation  was  made  a  matter  of 
entry,  and  was  sufficiently  specific  to  authorize 
the  entry  of  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  {|  908-911,  915;    Dec.  Dig.  }  388;*    Ap- 
peal and  Error,  Cent.  Dig.  }§  3777-3781 :    Dec. 
Wg.  §  034.*) 
5.  JuDOMENi  (§  73*)— Rescission. 

Where  judgment  is  entered  in  accordance 
iritb  a  verbal  stipulation  in  open  court  that, 
3n  failure  to  make  certain  payments  at  speci- 
ieA  times,  judgment  against  defendants  might 
t>e  entered,  defendants,  having  obtained  an  ez- 
tetision  of  time  to  make  the  payments,  are  not 
It  liberty  to  repudiate  the  other  provisions  of 
the  stipulation. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  {  78.»] 


a  Attornbt  and  Client  (J  85*)— Obax  Stip- 
ulations. 

Where  an  attorney  in  open  court  vertially 
stipulates  that  an  order  or  judgment  may  be  en- 
tered, and  agreeably  thereto  the  order  or  judg- 
ment is  entered,  it  then  becomes  an  executed 
stipulation,  and  Code  Civ.  Proc.  |  283,  provid- 
ing that  an  attorney  shall  have  authority  to 
bind  his  client  in  any  of  the  steps  of  an  action 
by  his  agreement  filed  with  the  clerk  or  entered 
upon  the  minutes  of  the  court,  and  not  other- 
wise, cannot  be  invoked  to  the  prejudice  of  the 
opposing  party,  as  such  section  refers  to  exec- 
utory agreements  only. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  {  1137;    Dec  Dig.  {  85.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Action  by  the  Continental  Building  &  Loan 
Association  against  Louis  Woolf  and  Mary 
L.  Woolf.  Jndgment  for  plaintiff,  and  de- 
fendants appeal  from  an  order  refusing  to 
set  aside  the  judgment  Judgment  and  or- 
der affirmed. 

See,  also.  106  Pac.  107. 

Wm.  Hoff  Cook,  for  appellanta  Garln 
McNab,  for  respondent. 

CHIPMAN,  P.  J.  Action  for  the  recovery 
of  possession  of  real  property.  PlaintiCT  had 
judgment  Subsequently  defendants  moved 
to  set  aside  and  annul  the  judgment,  which 
was  denied.  Defendants  appeal  from  the 
Judgment,  and  from  the  order  denying  their 
motion  to  vacate  the  judgment 

The  judgment  was  as  follows: 

"This  matter  coming  on  regularly  for  trial 
In  open  court  by  the  court  both  parties  hav- 
ing waived  a  jury,  the  24th  day  of  Septem- 
ber, 1908,  In  the  presence  of  Gavin  McNab, 
Esq.,  counsel  for  plaintiff,  and  of  Joseph 
Slye,  Esq.,  of  counsel  for  the  defendants, 
Louis  Woolf  and  Mary  L.  Woolf,  and  of  said 
defendants,  and  the  parties  hereto  having  en- 
tered into  a  stipulation  in  op^i  court  and 
duly  reported  by  the  official  reporter  of  this 
court  whereby  the  amount  payable  by  the 
defendants  to  plaintiff  was  fixed  at  $1,300, 
together  with  subsequent  costs,  including 
the  calendar  fee  and  reporter's  fee,  $500  of 
said  sum  to  be  paid  by  the  28th  of  Sepitem- 
ber,  1908,  and  the  remainder  within  30  days 
from  said  24th  day  of  September,  1908,  and 
whereby  it  was  agreed  that  In  the  event  the 
said  money  should  not  be  paid  In  accordance 
with  said  stipulation  at  that  time,  then  judg- 
ment should  go  against  said  defendants  as 
asked  In  the  complaint  without  further  tri- 
al ;  and  the  cause  having  been  regularly  con- 
tinued from  time  to  time,  and  finally  until 
this  ISth  day  of  November,  1908,  and  counsel 
for  plaintiff  having,  on  this  said  18th  day  of 
November,  1908,  In  the  presence  of  counsel 
for  defendants,  moved  for  judgment  pursu- 
ant to  said  stipulation,  and  Joseph  Slye,  Esq., 
of  counsel  for  defendants,  having  moved  for 
a  further  continuance  to  permit  of  compli- 
ance  by  defendants  with  the   requirements 


'For  other  caaea  lee  lame  topla  and  section  NUMBER  In  Dec.  A  Am.  Digt.  IDOT  to  date,  t  Beportar  Indexea 


Digitized  by 


Google 


730 


108  PACIFIC  BEPORTBIB. 


<Ort. 


of  said  sUpnlatlon;  and  It  appearing  to  the 
satisfaction  of  the  court  that  the  Bald  stipu- 
lation was  duly  entered  Into  in  open  court, 
and  that  defendants,  and  each  of  them,  bad 
failed  to  comply  with  same,  and  that  plain- 
tiff Is  entitled  to  Judgment  in  accordance 
with  the  terms  of  said  stipolation,  in  all  re- 
spects aa  asked  in  the  complaint;  and  the 
law  and  the  premises  being  by  the  court  here 
understood  and  fully  considered— it  is  hereby 
ordered,  adjudged,  and  decreed,  and  this 
court  does  hereby  order,  adjudge,  and  decree, 
that  plaintiff  above  named  do  have  and  re- 
cover possession  of  the  real  property,  the 
subject,  of  this  action,  which  said  real  prop- 
erty is  particularly  described  as  follows,  to 
wit:   [Description  of  property.] 

"J.  M.  Seawell,  Judge. 

"Dated  November  18,  1908.  Recorded  Dec. 
2/08.    Book  22,  Page  12a" 

Indorsed:  "Filed  Dec.  2,  190a  H.  I.  Mul- 
crevy,  CXetk,  by  Milton  M.  Davis,  Deputy 
aerk." 

It  appears  from  what  purports  to  be  a  bill 
of  exceptions,  in  support  of  the  motion  to  an- 
nul the  judgment,  that  on  January  12.  1909. 
defendants  filed  with  the  clerk  a  notice  of 
motion  to  set  aside  and  annul  the  Judgmrat, 
on  the  grounds:  (1)  That  the  court  had  no 
Jurisdiction  to  enter  the  Judgment  and  it  is 
void ;  (2)  that  it  was  made  without  the  con- 
sent of  defendants,  and  without  a  trial  of 
the  facts  in  issue;  (3)  that  it  was  made 
through  mistake,  inadvertence,  and  excusable 
neglect  upon  the  part  of  defendants.  The 
motion  came  on  to  be  heard  on  January  29, 
1909,  upon  the  pleadings  in  the  case,  and 
upon  certain  affldarlts  filed  by  defmdants 
and  upon  certain  counter  affidavits  submitted 
by  plaintiff.  On  February  11,  1909,  the  court 
made  the  following  order:  "Ordered  that  if 
within  16  .days  defendants  pay  to  plaintiff 
the  snm  of  |1,062,  said  motion  be  granted, 
and  if  not  bo  paid,  motion  to  be  denied." 
The  bill  of  exceptions  purports  to  be  "upon 
said  motion  and  order  of  this  court,  made  in 
relation  thereto." 

Respondent  makes  the  point  that  the  or- 
der refusing  to  set  aside  a  judgment  or  order 
is  not  appealable.  It  was  held  in  Goyhinech 
V.  Goyhinech,  80  Cal.  409,  22  Pac.  175:  "The 
motion  was  not  for  a  new  trial,  but  was 
merely  to  set  aside  the  judgment,  and  the 
Judgment  was  itself  appealable.  It  is  set- 
tled that  when  a  Judgment  or  order  is  Itself 
appealable  the  appeal  must  be  taken  from 
such  Judgment  or  order,  and  not  from  a  sub- 
sequent order  refusing  to  set  aside-Kdtlng 
cases.  There  are  some  exceptions  to  this 
rule,  but  the  case  does  not  fall  within  any  of 
them.  The  plaintiff  should  have  appealed 
from  the  Judgment,  with  a  bill  of  exceptions 
upon  that  appeal."  See  Kent  v.  Williams, 
148  Cal.  3,  11,  79  Pac.  627.  Nevertheless,  we 
have  examined  the  bill  of  exceptions,  and, 
upon  a  careful  reading  of  the  affidavits  be- 
fore the  trial  court  at  the  bearing  of  the  mo- 
tion, we  think  its  order  finds  ample  Justlflca- 


tlon.  We  see  no  Inflrmlty  In  tb«  Judgment. 
It  is  there  recited  that  it  was  made  pom- 
ant  to  stipolation  entered  Into  in  open  coort, 
in  the  presence  of  the  attorneys  for  both 
parties,  "and  of  said  defendants;  •  •  • 
It  appearing  to  the  satisfaction  of  the  court 
that  the  said  stipulation  was  duly  entered 
into  in  open  court,"  etc.  There  being  no  bill 
of  exceptions  upon  the  appeal  trom  the  Judg- 
ment, all  Intendments  in  support  of  the  Jndg- 
mmt  must  be  Indulged  (Yon  Schmidt  v.  Von 
Schmidt,  104  Cal.  647,  38  Pac.  361),  and  all 
proceedings  necessary  to  Its  validity  win  t>e 
presumed  to  have  been  regularly  taken ;  and 
any  matters  which  might  have  been  present- 
ed to  the  court  below,  which  would  have  au- 
thorized the  Judgment,  will  be  presumed  to 
have  been  thus  presented  (Id.).  Appellants 
now  urge  nothing  against  the  validity  of  the 
judgment  which  might  not  have  been  present- 
ed to  the  court  below,  and  passed  upon  by 
that  court  favorably  to  respondent. 

It  will  be  presumed  that  findings  were 
waived  where  there  is  nothing  to  show  that 
findings  were  not  waived.  Goyhinech  v.  Goy- 
hinech, 80  CaL  410,  22  Pac.  175.  Where 
Judgment  is  entered  upon  an  agreed  state- 
ment of  all  the  facts  in  the  case  no  findings 
are  necessary  (Gregory  v.  Gregory,  102  Cal. 
50,  86  Pac.  364) ;  and  we  see  no  reason  why 
the  same  rule  should  not  apply  where  the 
judgment  is  entered  upon  stipulation,  for  it 
will  be  presumed,  if  necessary  to  support  the 
judgment,  that  the  stipulation  was  made  a 
matter  of  minute  entry,  and  was  sufficiently 
full  and  specific  to  authorize  the  entry  of  the 
Judgment  It  appears  from  the  recitals  In 
the  judgment  that  the  matter  came  on  to  be 
heard  September  24,  1908,  and  pursuant  to 
the  stipulation  then  made  in  open  court  the 
amount  payable  to  plaintiff  by  defendants 
was  fixed  at  $1,300,  of  which  $500  was  to  be 
paid  September  28,  1908,  and  the  remainder 
within  30  days  from  September  24,  1908,  and 
if  not  so  paid,  Judgment  should  go  against 
defendants  as  asked  in  the  complaint.  Judg- 
ment was  not  finally  entered  until  November 
28,  1908.  The  Judgment  shows  on  its  face 
that  defendants  obtained  an  extension  of 
time  in  wbl<^  to  make  payments,  and  thus 
secured  some  favor  by  it  Having  agreed  to 
the  judgment  in  open  court,  though  by  ver- 
bal stipulation,  defendants  are  not  at  liberl7 
to  repudiate  the  other  provisions  of  the  stip- 
ulation. Himmelmann  v.  Sullivan,  40  Cal. 
125;  Hawes  v.  Clark,  84  Cal.  275,  24  Pac. 
116;  Smith  v.  Whlttler,  95  Cal.  279,  287,  80 
Pac.  529.  In  Reclamation  District  v.  Ham- 
ilton, 112  Cal.  603,  609,  44  Pac.  1074,  approv- 
ing Himmelmann  v.  Sullivan,  supra,  it  was 
held  ttat  section  283,  Code  Civ.  Proa,  pre- 
scribing the  manner  tn  which  the  attorney 
may  bind  his  client  by  stipulation,  is  execu- 
tory, and  does  not  refer  to  executed  agree- 
ments. It  seems  to  us  that  when  an  attor- 
ney In  open  court  verbally  consents  or  stipu- 
lates that  an  order  or  Judgment  may  be  en- 
tered,  and   agreeably  ttiereto  the  order  or 
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Jadgment  l8  entered,  It  then  becomes  an  ex- 
ecuted agreement  or  stipulation,  and  the  rule 
last  above  stated  applies.  In  Coonan  v.  Low- 
enthal,  129  Cal.  197,  61  Pac.  940.  it  was  held 
that,  where  an  attorney  consents  orally  in 
open  court  to  the  amendment  of  a  pleading, 
section  283,  Code  Civ.  Proc.,  cannot  be  in- 
voked to  the  prejudice  of  the  opposing  party. 
To  give  section  283  a  literal  construction 
would  greatly  retard  the  business  of  the 
court,  and  lead  to  absurd  consequences.  Ev- 
ery admission,  consent,  or  agreement  made 
In  the  course  of  the  trial  would  either  hav.e 
to  be  reduced  to  writing  or  filed  with  the 
clerk  or  by  the  clerk  entered  in  his  minutes. 
It  was  never  Intended  that  the  section  should 
receive  such  a  construction. 
The  Judgment  and  order  are  affirmed. 

We  concur:   BURNETT,  J. ;   BART,  J. 

(12  Cal.  A.  760) 

PEOPLE  y.   PHILLIPS.     (Or.  162.) 

(Court  of  Appeal,  Second  District,  California' 

March  9,  1910.) 

1.  HOMiciDK  (tt  228,  231*)— SUTJTOIEKOT  or 
Evidence. 

Evidence,  in  a  prosecution  for  liomicide, 
held  sufficient,  if  believed,  to  show  that  the 
crime  was  committed,  and  that  accused  was 
guilty  of  conuuitting  it 

[Ed.  Xote.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |S  471-476,  482-493;  Dec.  Dig.  Si 
228,  234.*1 

2.  Obiuiital  Law  ({  213*)— Pbeliuinabt  Ex- 
amination— Waivbb  of  Objkctiorb. 

After  the  jury  was  sworn,  and  the  district 
attorney  had  made  his  opening  statement,  and 
the  complaining  witness  was  about  to  be  sworn, 
defendant  objected  to  the  taking  of  any  testi- 
mony on  the  ground  that  he  had  not  been  prop- 
erly committed  by  the  examining  magistrate  be- 
cause in  tbe  body  of  the  complaint  the  given 
name  of  the  complaining  witness  was  different 
from  the  given  name  signed  to  the  complaint 
Held  that,  if  this  variance  was  a  material  one, 
it  should  nave  been  presented  on  motion  to  set 
aside  the  information,  and  it  came  too  late  at 
the  time  It  was  made. 

I'Ejd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $$  431^433 ;   Dec.  Dig.  {  213.*] 

8.  Cbiminai  Law  (|  fleO*)-:-EECBPTioR  oif 
BviDENOE— Objection  to  Interpbeteb. 
AVhere,  in  a  prosecution  for  homicide,  4t 
number  of  the  witnesses  were  Indians,  who  were 
unable  to  teftify  in  English,  and  it  was  rec- 
ognized by  all  that  the  interpretation  was  likely 
to  prove  inexact  in  the  hands  of  any  one  within 
reach  of  the  court,  the  proper  time  to  question 
the  qualification  of  an  interpreter  was  before 
he  was  permitted  to  act,  and,  where  the  best  is 
made  of  the  situation  by  consenting  to  a  per- 
son acting  as  interpreter  who  was  known  not 
to  be  able  to  interpret  exactly  either  the  oath 
7r  the  evidence,  the  accused  was  not  entitled 
to  have  tbe  testimony  given  through  such  an 
interpreter  stricken  ont  without  some  showing 
tliat  in  a  particular  instance  complained  of  the 
>ath   was  not  correctly  interpreted. 

[Bd.    Note. — For    other    cases,    see    Criminal 
L,aw,   Dec  Dig.  {  660.*] 
I.   Criminal    Law    (g    707*)— Reception    oe 
Evidence— Harmless  Error. 

Tn  a  prosecution  for  murder,  many  of  the 
ritnesses  were  Indians,  who  could  not  testify 


in  Ehiglish,  and  the  court  allowed  accused  to 
introduce  the  testimony  of  bis  witnesses  with 
the  aid  of  his  stepfather  as  an  interpreter,  and 
allowed  the  district  attorney  to  have  an  Indian 
boy  as  a  check  interpreter  to  prompt  bim  when 
it  appeared  to  the  boy  that  tbe  interpretation 
had  not  been  correctly  made.  Much  of  the  de- 
fense was  introduced  in  a  leading  form.  The 
district  attorney  objected  to  one  answer  given 
by  the  interpreter,  and  said,  "Is  this  interpret- 
er giving  the  answers  to  tbe  witness,  or  is  she 
testifying?"  Held  that,  there  being  enough  in 
tbe  record  to  justify  the  remark,  the  suggestion 
that  tbe  interpreter  mi^ht  be  giving  bis  own 
version  ot  tbe  matter  was  .not  prejudicial  to  ac- 
cused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  f  707.*] 

5.  Cbiminai,  Law   (J  782*)— Instructions— 
Jttstifioatioh. 

A  requested  instruction,  in  a  prosecution 
for  homicide,  that  no  justification  or  excuse  of 
the  act  by  defendant  is  required  to  be  proven 
"by  a  preponderance  of  evidence,"  is  properly 
modified  by  striking  out  tbe  words  in  quotation 
marks. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  782.*] 

6.  Cbiminal    Law    (S    829*)  —  Inbtbdctions 
Already  Given. 

Striking  out  from  an  instruction  on  rea- 
sonable doubt  the  clause,  "which  never  shifts, 
but  remains  throughout  the  whole  case  upon 
the  prosecution,"  is  not  prejudicial  to  defend- 
ant, where  it  is  in  effect  covered  by  other  in- 
structions. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  829.*] 

7.  Cbiminal  Law  (§  1104*)— Appbai.  akd  Eb- 
bor— Pbepabation  or  Transobipts. 

The  statute  making  a  typewritten  tran- 
scription of  the  evidence  tbe  record  on  appeal 
does  not  change  the  rule  of  the  Supreme  Court 
requiring  the  transcripts  in  all  cases  to  conform 
to  certain  dimensions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  1104.*] 

Appeal  from  Superior  Court,  Kings  Coun- 
ty; John  G.  Oovert,  Judge. 

Lee  Phillips  was  convicted  of  murder,  and 
appeals.    Affirmed. 

J.  C.  C.  Russell,  for  appellant  TJ.  S. 
Webb,  Atty.  Gen.,  and  George  Beebe,  Deputy 
Atty.  Gen.,  for  the  People. 

TA6GART,  J.  Information  for  murder. 
Verdict  of  guilty  of  murder  in  the  second 
degree,  and  Judgment  ordering  imprisonment 
in  state's  prison  for  term  of  50  years. 

Tbe  defendant,  the  man  whom  he  killed, 
Jim-  Alonzo,  and  all  the  witnesses  who  testifi- 
ed, except  the  officers  «nd  the  complaining 
witness,  were  California  Indians.  The  com- 
plaining witness,  who  is  a  Mexican  and  the 
son-in-law  of  the  deceased,  was  the  only  wit- 
ness, other  than  the  officers,  who  could  make 
himself  fully  understood  In  English;  the 
others  being  assisted  more  or  less  by  an  in- 
terpreter who  was  sworn  to  Interpret  from 
English  into  Indian  and  from  Indian  into 
Elngllsh.  These  Indians  and  the  complaining 
witness  were  all  staying  at  a  sheep-shearing 
camp  at  the  time  of  the  killing  of  Jim  Alon- 
zo.   The  day  of  the  occurrence,  August  22; 
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1009,  was  Sunday,  and  some  or  all  of  these 
Indians  had  been  to  one  of  the  neighboring 
towns  and  returned  to  camp  toward  night. 
The  defendant  and  his  wife  were  the  last 
to  reach  camp,  arriving  about  dusk  or  a  little 
after  dark;  tl»e  former  bringing  with  him 
some  whisky.  The  deceased  Immediately 
upon  defendant's  arrival  asked  him  for  a 
drink,  which  was  freely  given;  the  complain- 
ing witness  and  another  Indian,  Andrew  Tip 
or  Tepe,  also  taking  a  drink.  Upon  Jim  Al- 
onzo  asking  for  another  drink  a  little  later, 
some  altercation  took  place  between  him  and 
defendant  which  ended  In  the  defendant  pull- 
ing a  pistol  'and  firing  three  shots,  one  of 
which  hit  Jim  Alonzo  and  caused  his  death. 
The  conversation  between  the  two  men  while 
quarreling  was  carried  on  principally  In  the 
Indian  language,  and  the  complaining  wit- 
ness was  unable  to  understand  the  purport 
of  It;  but  the  testimony  of  the  other  wit- 
nesses for  the  prosecution,  who  testified.  In 
part  at  least,  through  an  interpreter,  tends  to 
show  that  defendant  was  at  all  times  the 
aggressor,  and  that  the  deceased  was  acting 
in  a  conciliatory  manner.  So  far  as  the 
complaining  witness  could  understand  what 
was  said,  or  see  what  was  done,  his  testimo- 
ny snpported  the  same  view.  The  testimony 
of  the  witnesses  for  the  defense  (who  were 
relatives  and  friends  of  the  defendant,  as 
the  witnesses  for  the  prosecution  were  rel- 
atives and  friends  of  the  deceased)  tended 
to  show  that  the  deceased  was  the  aggressor, 
and  at  least  one  of  them  testified  that  the 
first  two  of  the  three  shots  fired  by  the  de- 
fendant were  fired  in  the  air  to  deter  the 
deceased  from  advancing  upon  defendant, 
and  that  the  third  and  fatal  shot  was  only 
fired  after  these  had  failed,  and  when  de- 
ceased was  making  a  demonstration  which 
might  have  Indicated  an  intention  upon  the 
part  of  Jim  Alonzo  to  pull  a  weapon.  There 
can  be  no  question  that,  if  the  evidence  of 
the  prosecution  be  believed,  it  was  shown 
by  the  testimony  of  eyewitnesses  that  the 
crime  was  committed,  and  that  defendant 
was  guilty  of  committing  it.  This  was  sup- 
plemented by  evidence  that  the  defendant 
ran  away  immediately  after  the  killing. 

After  the  Jury  was  sworn  to  try  the  cause, 
the  district  attorney  had  made  his  opening 
statement,  and  the  complaining  witness  called 
and  about  to  be  sworn,  defendant  objected  to 
the  taking  of  any  testimony  on  the  ground 
that  he  had  not  been  properly  committed  by 
the  examining  magistrate,  because  In  the  body 
of  the  complaint  the  name  of  the  complaining 
witness  was  given  as  "Marcello"  Baker, 
while  the  name  signed  to  the  complaint  was 
"Undo"  Baker.  This  Is  assigned  as  error. 
If  this  variance  was  a  material  one,  it  should 
have  been  presented  on  motion  to  set  aside 
the  information,  and  came  too  late  at  the 
time  it  was  made.  People  v.  Morley,  8  Cal. 
App.  372,  374,  97  Pac.  84. 

The  witness  Belle  Jim,  the  daughter  of 


the  deceased,  and  wife  of  the  complaining 
witness,  was  examined  through  an  Interpret- 
er named  Willie  Atwell,  to  whose  acting  In 
this  capacity  defendant  consented  before  the 
witness  was  sworn;  it  being  at  that  time  rec- 
ognized by  all  persons  interested  that  the 
Interpretation  was  a  difficult  matter  and 
likely  to  prove  inexact  In  the  hands  oC  any 
one  within  reach  of  the  court,  but  the  Inter- 
preter was  permlbted  to  proceed  without  ob- 
jection. After  the  testimony  of  this  witness 
"was  closed,  and  the  next  witness,  Josie  Al- 
onzo, the  wife  of  the  deceased,  was  being  in- 
terrogated with  respect  to  her  knowledge  of 
English  and  of  the  significance  of  an  oath, 
it  was  disclosed  that  the  interpreter,  Willie 
Atwell,  was  not  able  to  clearly  convey  to  the 
mind  of  the  Indian  witness  the  full  purport 
of  the  oath  administered  by  the  clerk. 
Thereupon  defendant  moved  that  all  the  eri- 
dence  of  the  witness  Bell«  Jim  be  atrlclc^i 
out  on  the  ground  that  she  was  not  properly 
sworn.  The  court  then  Interrogated  the  in- 
terpreter as  to  bis  qualifications  and  ability 
to  Interpret  In  the  English  and  Indian  lan- 
guages and  proceeded  with  the  examination 
of  the  witness  then  on  the  stand,  Josie  Al- 
onzo, without  objection;  and  later,  when  the 
motion  to  strike  out  the  testimony  of  Belle 
Jim  was  renewed,  the  court  said:  "The  pre- 
stunptlon  is  that  the  witness  was  properly 
sworn,  and  the  motion  to  strike  oat  ia  de- 
nied. If  there  la  a  showing  made  in  thia 
court  that  will  overcome  that  presumption, 
in  the  opinion  of  the  court,  and  tend  to 
show  the  fact  that  the  witness  wasn't  sworn, 
or  didn't  understand  the  oath  when  admin- 
istered, the  court  will  hear  stich  offered 
proof  or  testimony  if  it  be  offered;  but  the 
motion  Is  at  this  time  denied."  No  further 
showing  was  made  by  the  defendant  as  to 
the  Improper  Interpretation  gt  the  oath  to 
the  witness  Belle  Jim. 

The  trial  court  did  not  abuse  its  discre- 
tion In  denying  this  motion.  The  proper 
time  to  question  the  qualification  of  an  in- 
terpreter is  before  he  is  permitted  to  act, 
and  where,  as  In  this  case,  the  best  Is  made 
of  an  unsatisfactory  situation,  by  consenting 
to  a  person  acting  In  this  capacity  who  is 
known  not  to  be  able  to  interpret  or  trans- 
late exactly  either  the  oath  or  the  evidence. 
It  cannot  l>e  said  the  defendant  Is  entitled 
to  have  the  testimony  given  through  such  an 
Interpreter  stricken  out,  without  making 
some  showing  that  in  the  particular  Instance 
complained  of  the  oath  was  not  correctly  In- 
terpreted. There  was  no  showing  whatever 
that  the  oath  as  administered  to  Belle  Jim 
in  English  was  not  properly  interpreted  In- 
to the  Indian  language.  Neither  was  there 
any  attempt  to  negative  the  presumption 
that  might  have  arisen,  from  the  knowledge 
of  English  which  she  displayed,  that  she  un- 
derstood the  oath  when  spoken  by  the  cleric 
In  that  language.  In  other  words,  as  the 
trial  court  said,  the  record  Is  regular  on  Its 
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face,  and  no  showliig  inconsistent  with  It 
was  made. 

When  the  defendant  was  permitted  to  In- 
troduce the  testimony  of  hla  witnesses  with 
the  aid  of  his  stepfather  as  an  interpreter, 
the  conrt  allowed   the  district   attorney   to 
hare  an  Indian  boy  as  a  check  interpreter  to 
prompt  blm  when  It  appeared  to  the  boy 
that  the   Interpretation    was    not   correctly 
made.     The  calling  of  the  court's  attention 
to  the  discrepancies  reported  by  the  boy  on 
four  or  five  occasions  Is  assigned  as  miscon- 
duct on  the  part  of  the  district  attorney.    On 
the  first  occasion  the  district  attorney  stat- 
ed the  answer  of  the  question  as  interpreted 
by  the  boy,  and,  on  being  admonished  that 
he  must  not  state  what  the  boy  said,  con- 
fined himself  to  objecting  on  the  ground  that 
the  interpreter  was  not  asking  the  'question 
propounded  by  counsel,  and  in  the  last  in- 
stance inquiring:   "Is  this  Interpreter  giving 
the  answers  to  <tbe  witness,  or  is  she  testi- 
fying?"    Much   of    the   defense   was  intro- 
duced in  a  leading  and  suggestlre  form,  and 
there  is  enough  in  the  record  to  Justify  the 
remark  last  made,  and  we  do  not  see  bow 
the  defendant  could  have  been  prejudiced  by 
it.    The  trial  court  strained  its  discretion  in 
respect  to  the  admission  of  leading  and  sug- 
gestive questions  on  belialf  of  the  defense  tn 
order  that  the  defendant  might  have  the  full 
benefit  of  all  the  Justification  for  his  act  that 
ooald  be  presented.    This  is  not  said  In  crit- 
icism of  tbe  court's  action  In  this  respect,  but 
In  support  of  tbe  view  that,  under  the  condi- 
tions of  this  trial,  the  statement  of  the  dis- 
trict attorney  containing  the  suggestion  that 
the  interpreter  might  be  giving  his  own  ver- 
sion of  the  matter  could  not  have  been  prejn- 
dlclal  to  tbe  defendant. 

The  language  in  the  argument  of  the  dis- 
trict attorney,  the  use  of  which  is  assigned 
as  misconduct.  Is  found  in  the  evidence  in 
tbe  case.  One  witness  at  least  testified  that 
the  defendant  Jumped  over  a  fence  and  ran, 
after  the  shooting  occurred. 

It  was  not  error  for  the  trial  conrt  to 
make  the  modifications  of  the  two  Instruc- 
tions complained  of.  An  instruction  that  no 
Jnstiflcatlon  or  excuse  of  an  act  by  a  defend- 
ant is  required  to  be  proven  is  only  weaken- 
ed by  being  stated  tn  the  form  that  he  is 
QOt  required  to  establish  his  Justification  or 
jxCTise,  "by  a  preponderance  of  evidence." 
rbe  insertion  of  the  words  quoted  only  tends 
:o  mislead  the  Jnry  and  detract  from  such  an 
nstructl(m  given  at  the  request  of  the  de- 
rendant  The  court  properly  eliminated 
bese  words  from  the  instruction  before  glv- 
ng  it.  The  clause  stricken  out  of  the  Instruc- 
ion  on  reasonable  doubt,  "which  never 
ibifts,  but  remains  throughout  the  whole 
ase  upon  the  prosecution,"  is  covered  In  ef- 
ect  by  the  instructions  given  by  the  court, 
n<J    no  prejudice  could  have  resulted  from  I 


the  failure  to  give  it  where  requested.  We 
find  no  prejudicial  error  in  the  record. 

We  have  considered  this  appeal  upon  the 
record  presented  without  passing  upon  the 
Attorney  General's  objections  urged  in  his 
brief.  We  have  also  done  this,  notwithstand- 
ing the  record  is  not  prepared  In  accordance 
with  the  rules  of  the  Supreme  Court  The 
statute  making  a  typewritten  transcription 
of  the  evidence  the  record  on  appeal  does  not 
change  the  rule  of  the  Supreme  Court  re- 
quiring the  transcripts  in  all  cases  to  con- 
form to  certain  dimensions.  Whether  type- 
written or  printed,  there  must  be  some  uni- 
formity of  size  in  the  files  of  the  court  that 
they  may  be  preserved  in  satisfactory  form, 
and  for  this  reason  the  rules  as  to  dimen- 
sions are  applicable  to  written  and  typewrit- 
ten, as  well  as  printed,  transcripts  and 
brieft. 

Judgment  affirmed. 

We  concur:   ALLE^^,  P.  J.;   SHAW,  J. 


(13  Cal.  A.  18> 
SCHINDLBR  ▼.  YOUNG  et  al.     (Civ.   755.) 
(Conrt  of  Appeal,  Second  District,  California. 
March  10,  1910.) 

MT7NICIPAL    GOBPOBATIOKS     (J    339^— StRKET 

Impbovembntb— Contracts— Validitt. 
A  clause  in  specifications  for  street  work 
regairing  the  contractor  to  observe  all  the  ordi- 
nances as  to  the  obstruction  of  streets,  keeping 
open  passageways  and  protecting  the  same 
where  they  would  be  dangeroos  to  public  travel, 
and  making  him  responsible  for  ail  damages  the 
city  may  have  to  pay  on  his  failnre  to  i>rotect 
the  public,  does  not  Increase  the  obligation  of 
the  contractor  and  one  subject  to  an  assessment 
for  the  work  may  not  complain  on  the  ground 
that  tbe  cost  of  the  work  la  thereby  Increased. 

[Bid.  Note. — ^FoT  other  cases,  see  Municipal 
C!orporations,  Cent  Dig.  §i  868,  871 ;  Dec  Dig. 
{  339.»] 

Appeal  from  Superior  Court  Orange  Goun- 
I7 ;  Z.  B.  West,  Judge. 

Action  by  Charles  Scbindler  against  C.  C. 
Young  and  otliers.  From  a  Judgment  for  de- 
fendant C.  C.  Young,  rendered  on  sustaining 
a  demurrer  to  the  amended  complaint  plain- 
tiff appeals.    Reversed  and  remanded. 

P.  C.  Spencer,  for  appellant  F.  O.  Daniel, 
for  respondent  C.  C.  Young. 

SHAW,  J.  Action  to  recover  the  amount 
of  an  assessment  levied  for  street  Improve- 
ment against  a  lot  owned  by  defendant  O.  C. 
Young. 

Defendant  interposed  a  demurrer  upon  the 
ground  that  the  second  amended  complaint 
failed  to  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  court  sustained  the  de- 
murrer and  denied  plaintiff's  right  to  further 
amend,  stating  as  a  reason  for  such  denial 
that  it  satisfactorily  appeared  to  the  court 
that  plaintiff  could  not  amend  Ills  complaint 
so  as  to  state  a  cause  of  action.    Judgment 
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waB  thereupon  rendered  for  defendant,  from 
which  plaintiff  proaecutee  this  appeal. 

We  regret  that  respondent  has  not  deemed 
the  case  of  safflclent  importance  to  justify 
blm  In  filing  points  and  authorities,  or  other- 
wise attempting  to  aid  the  court  In  arriviDg 
at  a  decision  upon  the  appeal.  In  the  ab- 
sence of  any  suggestion  on  bis  part  directing 
our  attention  to  other  alleged  defects  In  the 
voluminous  complaint,  which,  with  exhibits, 
covers  some  35  pages  of  the  transcript,  we 
shall  assume,  as  stated  by  appellant,  that  the 
chief  ground  upon  which  the  ruling  of  the 
court  was  based  was  a  clause  in  the  speciflca- 
tlons  under  and  in  accordance  with  which 
the  proceedings  were  had  and  taken  and  the 
work  required  to  be  done.  This  clause  Is  as 
follows :  "The  contractor  will  be  required  to 
observe  all  the  ordinances  of  the  board  of 
trustees  In  relation  to  the  obstruction  of 
streets,  keeping  open  passageways  and  pro- 
tecting the  same  where  they  are  exposed  and 
would  be  dangerous  to  public  travel,  and  he 
wlU  be  held  responsible  for  all  damages  the 
city  may  have  to  pay  In  consequence  of  his 
failure  to  protect  the  public  from  lnjui7." 

The  court  no  doubt  bad  In  view  the  prin- 
ciple applied  In  Brown  v.  Jenks,  08  Cal.  10,  32 
Pac.  701,  Blochman  v.  Spreckels,  135  Cal.  662, 
67  Pac  1061,  57  L.  R.  A.  213,  and  like  cases. 
In  the  former  case  the  specifications  requir- 
ed the  contractor  to  give  a  bond  with  sureties 
conditioned  for  the  keeping  of  the  street  so 
Improved  In  thorough  repair  for  a  period  of 
five  years  from  the  completion  of  the  con- 
tract It  was  not  only  held  that  requiring 
the  bond  was  unauthorized,  but  that  such  re- 
quirement dianges  and  may  increase  the  bur- 
dens of  the  property  owner  In  that  the  con- 
tractor must  charge  a  higher  price  for  the 
work  by  reason  of  having  to  keep  the  street 
In  repair.  Clearly,  Its  effect  was  to  impose 
a  duty  upon  the  contractor  other  than  that 
which  the  law  Imposed  and  as  to  which  there 
was  no  authority  In  law  for  the  creation  of 
contractual  relations. 

The  specifications  in  Blochman  v.  Spreckels 
contained  the  following  provisions:  "The 
contractor  shall  keep  good  and  sufiicient 
guards  around  said  Improvements,  by  fence 
or  otherwise,  to  prevent  accident,  and  shall 
hang  thereon  lights,  to  burn  from  dusk  until 
daylight;  and  the  contractor  shall  hold  the 
city  harmless  for  any  and  all  suits  for  dam- 
ages arising  out  of  the  construction  of  said 
improvements.  The  contractor  shall,  when 
required  to  do  so  by  the  superintendent  of 
streets,  remove  from  the  work  any  overseer, 
laborer,  or  other  person,  who  shall  refuse  or 
neglect  to  obey  the  said  superintendent  In 
anything  relating  to  the  work,  or  who  shall 
perform  his  work  in  a  manner  contrary  to 
these  specifications  or  be  found  incompetent 
or  unfaithful.  All  loss  or  damage  arising 
from  the  nature  of  the  work  to  be  done  under 
these  speclflcatioDs  shall  be  sustained  by  the 
contractor."  The  court  In  denying  a  recovery 
based  its  conclusions  solely  upon  the  provi- 


sion requiring  the  contractor  to.  RUrtaln  all 
loss  or  damage,  which  It  Is  held  contemplated 
any  damage  which  might  subsequently  result 
from  the  nature  of  the  Improvement.  It  was 
further  held  that  the  contractual  assumption 
of  such  liability  was  unauthorized  and  Its  ef- 
fect was  to  Increase  the  burdens  imposed  ap- 
on  the  property  owner.  As  to  the  other  pro- 
visions contained  in  the  specifications,  li  was 
Intimated  a  fair  Interpretation  would  war- 
rant holding  them  all  to  relate  to  damage 
during  the  progress  of  the  work  and  before 
the  city  had  accepted  it 

In  the  case  at  bar  the  proviston,  while  it 
bad  no  proper  place  In  the  specifications,  is 
clearly  distinguishable  from  those  discussed 
In  the  above  and  like  cases.  It  does  not  con- 
template any  obligation  devolving  upon  the 
contractor  after  the  completion  and  accept- 
ance of  the  work.  Under  the  contract,  he  as- 
sumes no  duty  other  than  that  which  is  im- 
posed by  law  or  the  city  ordinances.  His  ob- 
ligations were  not  increased  by  the  contract 
requiring  him  to  take  measures  prescribed  by 
ordinance  applicable  to  all  i)ersons  for  the 
protection  of  the  public  from  dangers  Inci- 
dent to  exposed  and  unprotected  obstructions 
In  the  public  highways.  The  specifications 
Imposed  nd  additional  burdens  In  this  respect 
So,  too,  the  contractor  in  prosecuting  the 
work  was  liable  for  damages  to  persons  who 
might  receive  personal  Injuries  by  reason  of 
his  negligence  in  falling  to  observe  proper 
precautions  to  protect  the  public,  but  we 
know  of  no  provision  of  law  in  this  state 
under  which  the  city  could  be  required  to  pay 
damages  to  one  Injured  in  consequence  of  a 
defective  street  (Arnold  r.  City  of  San  Jose. 
81  Cal.  619,  22  Pac.  877;  Chope  v.  City  of 
Eureka,  78  Cal.  688,  21  Pac.  364^  4  L.  R.  A. 
325,  12  Am.  St  Rep.  113),  or  the  fact  of  the 
contractor  neglecting  a  duty  thus  enjoined 
upon  him.  As  th'e  city  could  in  no  event  be 
required  to  pay  damages  on  account  of  tbe 
contractor's  negligence  in  failing  to  observe 
tbe  ordinances,  the  requirement  Imposed  no 
new  or  additional  obligation  upon  htm.  It  la 
therefore  apparent  that  tbe  agreement  on  tbe 
part  of  the  contractor  to  do  that  which  the 
law,  in  the  absence  of  a  contract,  required 
him  to  do,  though  not  andef  the  law  a  subject 
of  contract,  and  hence  unauthorised,  added 
nothing  to  his  duties,  obligations,  or  liabili- 
ties. This  being  true.  It  would  seem  dear 
that  no  ground  exists  for  presuming  that,  by 
reason  of  such  spedflcaUon,  the  cost  of  the 
work  was  increased  to  the  detriment  of  the 
property  owner.  And,  since  his  burdens  were 
not  Increased,  the  case  Is  not  brought  within 
the  principle  announced  in  the  cases  herein- 
before cited.  The  court  erred  In  sustaining 
the  general  demurrer. 

The  court  also  sustained  the  demurrer  in- 
terposed upon  the  ground  that  the  complaint 
was  ambiguous.  An  examination  of  the  com- 
plaint discloses  that,  whatever  uncertainty 
may  exist  therein.  It  is  not  obnoxious  to  de- 
murrer on  the  ground  of  ambiguity. 
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The  Judgment  Is  reversed,  vltb  Instmc- 
tlons  to  the  trli^  court  to  orerrule  tbe  gen- 
eral demurrer  and  permit  plaintiff  to  make 
sucb  amendment  to  bis  complaint  as  he  may 
tie  advised. 

We  concur:    ALLEN,  P.  J. ;  TAG6AUT,  J. 


tl3  Cal.  A.  3>) 

iOELLS  T.  GRAY  BfeOS.  CRUSHBa>  BOCK 

CO.      (Civ.  772.) 
(Court  of  Appeal,   Second  District,  California. 

March  10,  1910.) 

1.  COBPORATIORB  (J  397*)— ACTS  OF  AOBNTS— 
APPABENT  AUTHOBITT — LlABIUTT  OV  OOB- 
PORATION. 

Where  the  secretary  of  a  corporation  had 
npparent  authority  to  act  for  the  corporation, 
the  fact  that  the  Ixwrd  of  directors  had  adopted 
no  formal  resolation  conferring  such  autliority 
was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  15»8 ;   Dec.  Dig.  |  397.»] 

2.  COBPOBATIONS  (t  425*)— ACTB  OF  AOBNTS— 
APPARENT  AXTTHOBrrr — LlABIUTT  OF  COB- 
POBATION— ESTOPFEI.. 

If  a  corporation  clothes  an  ofBcer  or  agent 
Tvith  apparent  authority  to  act  for  it  in  a  par- 
ticular matter,  it  will  be  estopped  to  deny  such 
authority  as  against  persons  dealing  with  him 
in  good  faith  and  in  ignorance  of  limitations 
upon  ills  authority. 

[£^  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {{  1697-1701 ;   Dec.  Dig.  {  425. •] 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; Z.  B.  West,  Judge. 

Action  by  George  I.  Eells  against  tbe  Gray 
Brotbers  Crushed  Rocic  Company,  a  corpora- 
tion. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed.     . 

Ames  &  Manning,  for  appellant  R.  Y.  Wil- 
liams and  Williams  &  Rutan,  for  respondent 

SHAW,  J.  Action  to'  recover  tbe  value  of 
certain  nursery  stock,  ccnslating  of  budded 
walnut  trees,  alleged  to  have  been  sold  and 
delivered  to  defendant  at  its  special  Instance 
and  request  Judgment  was  rendered  for 
plaintiff.  The  appeal  is  from  the  Judgment 
and  an  order  denying  defendant's  motion  for 
a  new  trial.  Defendant  offered  no  evidence, 
and  tbe  only  point  wblch  it  urges  as  ground 
for  reversal  is  that  the  court  erred  in  deny- 
ing defendant's  motion  for  a  nonsuit 

Defendant  is  a  corporation,  and,  as  shown 
by  tbe  evidence,  tbe  owner  of  a  24-acre  or- 
chard In  Orange  county,  which  for  10  or  12 
years  prior  to  the  commencement  of  this  suit 
had  been  In  the  care  and  under  tbe  manage- 
ment of  one  William  E.  Case.  The  trees  were 
delivered  to  defendant  at  the  request  of  Case, 
who,  pursuant  to  oral  instructions  given  him 
by  the  secretary  of  the  corporation,  and  act- 
ing on  Its  behalf,  ordered  them  delivered  at 
defendant's  orchard,  and  the  fair  inference 
from  the  evidence  is  that  upon  their  delivery 
he  planted  them  upon  defendant's  land,  as  he 
was  instructed  to  do  by  defendant's  secreta- 


ry. Subsequently,  the  bill  for  tbe  trees  was 
sent  to  defendant,  who,  on  November  27, 1908, 
returned  It  to  plaintiff  with  the  request  that 
it  be  submitted  to  "Mr.  W.  E.  Case,  who  has 
charge  of  our  place,  for  his  approval."  On 
January  6,  1909,  defendant,  in  reply  to  plain- 
tiff's demand  lor  payment  wrote:  "In  r^er- 
ence  to  the  payment  of  the  same  (tbe  bill  for 
tbe  trees),  we  would  ask  If  it  would  not  be 
satisfactory  if  we  would  send  you  a  sixty 
and  a  ninety  day  note  covering  the  amount 
as  you  want  to  close  up  the  estate."  It  fur- 
ther appears  from  the  evidence  that  It  was  and 
bad  been  the  custom  of  defendant  to  transmit 
directions  to  Case,  its  manager,  regarding 
the  care  of  the  orchard,  through  its  secretary. 
Case  testifies  that  "sometimes  it  was  one 
(the  secretary)  and  sometimes  the  other, 
whichever  one  happens  to  be  there,  and  some- 
times they  write  about  it"  It  thus  clearly 
appears  that  the  secretary,  who  directed  the 
purchase,  was  clothed  with  apparent  authori- 
ty to  act  In  tbe  matter.  The  fact  that  the 
board  of  directors  adopted  no  formal  resolu- 
tion conferring  such  authority  upon  him  is 
Immaterial ;  it  was  not  necessary.  "If  a  cor- 
poration clothes  an  officer  or  agent  with  ap- 
parent authority  to  act  for  It  in  a  particular 
matter,  it  will  be  estopped  to  deny  such  au- 
thority as  against  persons  dealing  with  iiim- 
In  good  faith,  and  in  Ignorance  of  Itmltatlons 
upon  his  authority."  Section  707,  Clark  and 
Marshall  on  Private  Corporations.  It  is  un- 
necessary to  cite  authorities  in  support  of  this 
proposition.  Suffice  It  to  say  that  we  cannot 
perceive  how  the  court  under  tbe  facts  here 
presented,  could  have  reached  any  conclusion 
other  than  that  which  resulted  in  the  judg- 
ment rendered  for  the  value  of  the  trees  so 
delivered  to  defendant  and  by  its  agent  plant- 
ed upon  its  land. 

The  judgment  and  order  appealed  from 
are  affirmed.. 

We  concur:    ALLEN,  P.  J. ;  TAGGART,  J. 


(U  Cal.  A.  12> 
MORGAN  T.  LOS  ANGELES  PAC.  00. 
(Civ.  752.) 

(Court  of  Appeal,  Second  District  California. 
March  10.  1»10.) 

1.  New  Tbiai.  (J  72*>—Gbotjnd8— Weight  ov 
BviniNOB— Ddtt  of  Tbiai.  Cotjbt. 

On  motion  for  a  new  trial  for  insufficiency 
of  .the  evidence  to  sustain  the  verdict,  the  trial 
court  cannot  merely  determine  whether  there  is 
a  conflict  in  tbe  evidence,  but  must  wei^h  it 
for  both  parties,  and,  if  the  verdict  in  his  judg- 
ment is  against  tbe  weight  of  the  evidence,  must 
grant  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  II  14&-148:   Dec.  Dig.  {  72.*] 

2.  Appeai.  and  Bbbor  (S  979*)— DrecRKnoir 
OF  Tbial  Court— Granting  New  Triai,. 

An  order  granting  a  new  trial  for  insuffi- 
ciency of  the  evidence  to  sustain  the  verdict  will 


•For  other  eases  sm  sam*  toplo  and  section  NUMBBR  In  Dec.  it  Am.  Dtca.  1907  to  date,  *  Reporter  Indexes 


Digitized  by 


Google 


736 


108  PACIFIC  REPORTER, 


(CaU 


Qot  be  KTcraedj  unless  there  was  a  manifest 
abuse  of  discretion  in  granting  iL 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3871;   Dec.  Dig.  §  979.*] 

3.  Appeal    and    Erbor    (J    983*)— Presump- 
tions—PBBeuMPiiONS  IN   Favob  of  Judo- 

UENT. 

The  language  of  an  order  granting  a  new 
trial,  as  to  the  grounds  of  granting  it,  must  be 
interpreted  by  the  appellate  court  so  as  to  sup- 
port the  order  if  possible. 

[E2d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  3425,  3(72;  Dec  Dig.  { 
933.*] 

4.  New   Tbiai.   (|   163*)— Obdeb— FiNDiNoa— 

Constructions. 

A  statement,  in  the  order  granting  a  new 
trial  after  verdict  for  plaintiff,  in  an  action  for 
injuries  by  being  thrown  from  a  street  car,  that 
the  new  trial  was  granted  because  plaintiff  as- 
sumed the  risk  of  riding  on  the  steps  where  he 
did  was  at  most  a  mixed  inference  of  fact  and 
law,  and  meant  only  that  plaintiff  assumed  all 
risks  of  riding  where  he  did  which  the  evidence 
showed  were  incurred  by  him. 

[HSd.  Note. — For  other  cases,  see  New  Trial, 
Dec  Dig.  i  163.*] 

5.  Carriers   (J   346*)— Actions— Sufucienct 
OF  Evidence. 

In  an  action  against  a  street  car  company 
for  injuries  to  plaintiff  by  being  knocked  off  a 
street  car  by  being  struck  by  the  handlebar  on 
another  car  while  he  was  riding  on  the  steps, 
evidence  held  to  support  a  finding  that  there  was 
no  risk  to  plaintiff  due  to  a  defective  rail,  or  the 
swaying  of  the  car  from  such  cause. 

[Ed.  Note. — B"or  other  cases,  see  Carriers,  Dec 
Dig.  {  346.*] 

6.  New   Trial  (|   157*)— <3bookd8— Insotti- 
cienot  or  Evidence. 

In  ruling  upon  a  motion  for  new  trial  for 
insufficiency  of  the  evidence  to  sustain  the  ver- 
dict, the  trial  court  must  assume  that  the  in- 
structions given  by  it  correctly  stated  the  law. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  317,  318 :   Dec  Dig.  {  157.*] 

7.  New  Trial  ({  157*)  —  Qboundb  —  Sum- 
ciENCT  OF  Evidence. 

In  passing  upon  a  motion  for  a  new  trial 
on  the  ground  that  the  evidence  was  insufficient 
to  sustain  the  verdict,  the  trial  court  was  bound 
to  consider  alt  testimony  introduced  without  ol>- 
jection,  whether  competent  or  not 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §  318;    Dec  Dig.  |  157.*] 

8.  Carriers   (|  2»2*)  —  Equipment  —  Safety 
Bab. 

A  street  car  company  is  not  required,  as  a 
matter  of  law,  either  by  a  statute  or  rule  of  law, 
to  keep  a  safety  bar  before  the  entrance  of  open 
street  cars. 

[EM.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  i  ffl2.*j 

9.  CARRiEBs'd  321  •)— Trial  (8  256*)— Inju- 
BiEs— Actions— Instructions— Requests. 

In  nn  action  against  a  street  car  company 
for  injuries  h^  being  knocked  off  the  step  of  a 
car  by  the  projecting  handlebar  of  a  car  going  in 
the  opposite  direction,  an  instruction  that  there 
was  no  law  requiring  the  company  to  place  a 
safety  bar  on  the  side  of  the  car  on  which  plain- 
tiff was  riding  was  correct  so  far  as  it  went, 
and  did  not  preclude  plaintiff  from  showing  neg- 
ligence in  not  providing  a  safety  bar  under  the 
circumstances,  and  plaintiff  cannot  complain 
thereof,  not  having  requested  an  appropriate  in- 
struction on  the  subject 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Dec.  Dig.  I  323:*  Trial,  Cent  Dig.  ff  628- 
t(41 ;    Dec.  Dig.  §  256.*] 


10.  Cabbikbs  a  320*)— Passbnokbs— In JUBnca 

— JURT    9UMTI0N— NEQLIOENCK. 

He  distance  between  the  "projecting  ateps 
of  passing  street  cars  on  defendant's  dbuble 
tracks  was  only  three  inches,  and  the  distance 
between  the  bodies  of  the  cars  was  18  inches,  but 
the  handlebars  of  cars  on  either  track  would 
extend  2%  inches  beyond  that  distance.  There 
was  no  safety  bar  across  the  entrance  of  tlie 
car  on  which  plaintiff  was  riding  and  injured  by 
being  struck  b;^  a  handlebar  on  another  car,  and 
plaintiff  was  riding  on  the  step  of  the  entrance 
because  of  the  crowded  condition  of  the  car. 
Held,  that  it  could  not  be  said  as  a  matter  of 
law  that  it  was  negligence  not  to  provide  a  safe- 
ty bar  on  the  car. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  i  320.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Walter  Bordwell,  Judge. 

Action  by  Harry  H.  Morgan  as'alnst  the_ 
LoB  Angeles  Pacific  Company.  From  an  or- 
der granting  defendant  a  new  trial  after  ver- 
dict for  plaintiff,  plaintiff  appeals.    AfSrmed. 

E.  B.  Drake  and  Jones  &  Drake,  for  appe- 
lant Guniey  E.  Newlin,  John  D.  Pope,  and 
J.  W.  McKinley,  for  respondent 

TAGGART,  3.  Action  to  recover  damages 
for  personal  injuries  sustalnied  l^  plaintiff 
while  a  passenger  upon  an  electric  car  of  the 
defendant  which  was  being  operated  in  the 
city  of  Los  Angeles.  The  verdict  of  the  jury- 
was  for  plaintiff  for  $5,000,  and  the  superior 
court  granted  a  motion  by  defendant  for  a 
new  trial  upon  the  ground  of  Insufficiency  of 
the  evidence  to  sustain  the  verdict  This  ap- 
peal is  from  that  order. 

Several  other  grounds  of  motion  are  stated 
in  the  notice  of  intention,  and  It  appears  to 
tte  conceded  by  appellant  that,  if  the  ruling 
of  the  trial  court  can  be  sustained  upon  any 
of  the  grounds  stated  in  the  notice,  its  order 
must  be  affirmed.  We  think,  however,  that 
under  the  rules  applicable  to  the  action  of 
the  trial  court  apon  ail  matters  relating  to 
the  weight  of  evidence  and  credibility  of  wit- 
nesses, the  order  of  the  superior  court  most 
be  sustained  on  the  ground  therein  stated. 
There  is  a  clear  and  obvious  distinction  be- 
tween the  duty  of  a  trial  court  and  the  duty 
of  an  appellate  court  with  respect  to  the 
decision  of  such  questions  on  a  motion  for  a  ' 
new  trial.  The  trial  court  cannot  rest  upov 
a  conflict  In  the  evidence,  but  must  weigl: 
and  consider  the  evidence  for  botb  parties, 
and  determine  for  itself  the  Just  conclusion 
to  be  drawn  from  it  Where  the  decision  is 
against  the  weight  of  the  evldfflice  it  is  tb« 
duty  of  that  court  to  grant  a  new  trial.  In 
considering  the  question  upon  the  motion,  the 
trial  judge  must  act  upon  his  own  Judgment 
as  to  the  effect  of  the  evidence.  In  an  action 
tried  by  a  jury,  the  parties  are  entitled  to 
the  Judgment  of  the  Jury  in  rendering  a  ver- 
dict in  the  first  instance;  but,  upon  a  motion 
for  a  new  trial  they  are  equally  entitled  to 
the  independent  Judgment  of  the  Judge  as  to 
whether  such  verdict  Is  supported  by  the  evi- 
dence.   Green  v.  Soule.  145  Cat.  96.  78  Pac. 
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337.  The  trial  court  having  discharged  thla 
daty  (Trtilcli  duty,  says  the  Supreme  Court, 
jQdges  of  the  superior  court  are  generally 
only  too  reluctant  to  perform),  and  made  Us 
order  granting  a  new  trial  on  this  ground, 
that  order  will  not  be  reversed  by  an  appel- 
late court,  unless  it  appears  that  there  has 
been  a  manifest  abuse  of  the  sound,  legal  dis- 
cretion whlcb  the  trial  court  Is  presumed  to 
ezerdee  in  passing  upon  such  a  motion.  Pico 
▼.  Cohn,  67  Cal.  258,  7  Pae.  680.  "It  is  only 
In  rare  Instances  and  upon  very  strong 
grounds  that  the  Supreme  Court  will  set  aside 
an  order  granting  a  new  trial."  Qulnn  t. 
Kenyon,  22  Cal.  82. 

Plaintiff  left  the  business  part  of  the  city 
of  Los  Angeles  on  one  of  defendant's  regular- 
ly operated  street  cars  to  go  to  bis  home  in 
the  residence  district  of  the  city,  about  the 
hour  of  5  o'clock  in  the  afternoon.  When  he 
attempted  to  board  it  he  found  the  car  was 
"jammed,"  and  be  could  not  get  in  the  car 
on  the  right-band  side,  the  proper  side  to 
enter.  The  conductor  said:  "Some  of  you 
fellows  will  have  to  get  off  of  those  steps; 
people  cannot  get  on  and  off" — so  he  walked 
around  to  the  steps  at  the  rear  of  the  car  on 
the  inside  or  left-hand  side.  According  to  his 
own  testimony,  he  stood  on  the  top  step,  hold- 
ing himself  on  by  the  emergency  brake  wheel, 
while  others  testified  that  he  was  on  the  bot- 
tom step,  and  there  was  some  testimony  tend- 
ing to  show  that  he  could  not  reach  the  brake 
wheel  from  the  position  In  which  he  stood; 
one  witness  stating  that  he  was  holding  on 
by  hooking  his  arm  around  the  post.  The  car 
upon  which  he  was  riding  was  a  wide  one, 
being  8  feet  6  Inches  across,  while  from  tip 
to  tip  of  the  projecting  steps  It  was  nine  feet 
and  nine  inches.  The  double  tracks  upon 
which  the  cars  on  this  line  were  operated 
were  of  3  feet  6  Inch  gauge  and  10  feet  from 
center  to  center,  thus  leaving  but  3  inches 
clear  between  the  steps  of  passing  cars.  The 
distance  of  18  Inches  between  the  bodies  of 
passing  cars  was  also  further  reduced  by  the 
projection  of  the  handlebars  from  each  of 
tiiem  a  distance  of  2%  Inches.  There  was 
no  safety  bar  across  the  entrance  to  the  car 
upon  the  steps  of  which  plaintiff  stood,  and 
this  Is  also  alleged  to  be  an  act  of  negligence 
upon  defendant's  part  which  contributed  to 
plalntlfTs  Injury.  The  trial  court  instructed 
the  jury  that  there  was  no  law  requiring  the 
defendant  to  have  a  safety  bar  at  such  a 
place,  and  one  of  the  witnesses  who  stood  up- 
on the  steps  with  the  plaintiff,  testified,  in 
effect,  that  if  there  had  been  one,  it  would 
only  have  rendered  the  position  of  a  person 
standing  on  the  top  step  the  more  dangerous, 
as  It  would  have  prevented  him  from  getting 
bis  body  inside  the  line  of  the  car. 

In  the  position  described  the  plaintiff  rode 
quite  a  distance  without  mishap,  quite  a 
number  of  cars  being  passed  on  the  other 
track  during  this  time,  but  when  about  a 
mile  and  a  half  from  where  he  boarded  the 
car  be  was  struck  by  the  projecting  handle- 
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bar  of  another  car  of  defendant  going  In  the 
opposite  direction,  and  thrown  from  his  place 
on  the  step  to  the  ground,  the  force  of  the 
collision  wrenching  loose  the  handlebar  which 
struck  him  and  precipitating  that  to  the 
ground  also.  Plaintiff  was  badly  injured, 
was  in  the  hospital  for  nine  weeks,  and  from 
the  character  of  his  injuries  the  verdict  could 
not  well  be  attacked  on  the  ground  that  it 
was  excessive.  The  negligence  mainly  re- 
lied upon  by  plaintiff  is  alleged  to  be  the  un- 
safe and  defective  condition  of  the  defend- 
ant's roadbed  at  this  point,  which  caused  the 
car  on  which  plaintiff  was  riding  to  give  a 
sudden  lurch  or  jerk  to  the  side,  thus  throw- 
ing plaintiff's  body  out,  and  causing  his  head 
to  project  beyond  the  side  of  the  car  at  the 
moment  the  other  car  was  passing. 

Plaintiff's  own  testimony  located  him  aa 
standing  upon  the  top  step,  with  his  head  in- 
side the  line  of  the  body  of  the  car,  until  the 
larch  or  Jerk  threw  him  against  the  project- 
ing bar.  There  was  other  evidence  to  sustain 
this  view,  as  there  was  to  support  the  theory 
of  plaintiff  that  there  was  a  lurch  or  sudden 
jerk  of  the  car  such  as  might  have  been  caus- 
ed by  a  defect  in  the  rail.  There  was,  how- 
ever, no  direct  evidence  of  any  particular  de- 
fect or  loose  rail  at  the  place  of  the  accident 
at  the  time  of  the  accident ;  there  being,  how- 
ever, evidence  as  to  the  crooked  condition  of 
the  track  at  other  times  when  excavations 
were  made  to  repair  or  relay  the  rails.  Some 
of  the  other  passengers  who  were  on  the  car 
did  not  notice  any  such  motion,  and  still 
others  stated  that  there  was  no  such  swaying 
or  rocking  motion  as  would  have  been  pro- 
duced by  a  defect  In  the  track,  but  merely 
the  jerk  caused  by  plaintiff  coming  in  con- 
tact with  the  other  car. 

Appellant,  however,  quotes  the  language 
of  the  trial  court  In  granting  the  motion  to 
show  that  the  order  was  made  "because  the 
plaintiff  assumed  all  the  risk  In  riding  where 
he  did,"  and  contends  that  it  was  the  evi- 
dence upon  the  issue  of  contributory  negli- 
gence which  the  learned  judge  who  tried  the 
cause  construed  to  support  the  order  made. 
If  It  were  necessary  for  us  in  considering  the 
order  before  us  to  read  this  language  of  the 
trial  judge  into  It,  we  would  still  be  bound 
to  interpret  the  language  In  support  of  the 
court's  action.  It  could  not  be  said  that  the 
evidence  in  the  record  would  Justify  this 
court  in  saying  as  a  matter  of  law,  that  the 
plaintiff  did  not  assume  nil  the  risks  In  rid- 
ing where  he  did,  and  it  is  not  necessary 
that  we  should  assume  for  the  purpose  of 
this  appeal  that  the  declaration  of  the  trial 
court  that  he  did  yras  a  conclusion  of  law 
alone.  At  most.  It  was  a  mixed  inference  of 
fact  and  law,  and  in  considering  the  court's 
language  we  must  so  regard  it  So  consid- 
ered, it  would  mean  only  that  the  plaintiff 
assumed  all  the  risks  of  riding  where  he  did 
which  the  facts  of  the  -case  disclosed  were 
Incurred  by  him.  Thus  the  question  of  rec- 
onciling the  conflicting  testimony  above  men- 
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tloned  would  be  before  ns,  and,  taking  the 
most  favorable  view  of  the  evidence  In  sup- 
port of  the  order,  there  was  no  risk  due  to 
a  defective  rail  or  swaylDg  or  lurch  of  the 
car  from  such  a  cause,  referred  to  by  the 
trial  court  when  it  said  the  plaintiff  assum- 
ed all  the  risks  in  riding  where  he  did. 

For  the  purpose  of  passing  upon  the  mo- 
tion for  a  new  trial  the  trial  court  was  bound 
to  assume  the  instructions  given  by  It  to  cor- 
rectly declare  the  law,  as  well  as  to  consider 
all  testimony  introduced  without  objection, 
whether  competent  or  not  Williams  v.  Haw- 
ley,  144  Cal.  102,  77  Pac.  762.  In  other  words, 
the  law  given  to  the  Jury  by  the  court,  and 
the  evidence  which  the  court  permitted  the 
Jury  to  hear,  constitute  the  law  and  evldeace 
which  must  be  considered  by  the  court  upon 
a  motion  for  a  new  trial.  The  trial  judge 
must  determine  the  sufficiency  of  the  evidence 
TO  sustain  the  verdict  in  the  light  of  the  same 
facts  and  law  that  were  before  the  Jury. 
The  Instruction  of  the  trial  court  that  "there 
is  no  law  requiring  the  defendant  to  place 
and  keep  in  place  a  safety  bar  on  the  side  of 
the  car  on  which  plaintiff  was  riding  at  the 
time  of  the  accident  which  resulted  tn  bU 
injuries"  is  therefore  not  before  tib  on  this 
appeal  except  for  the  purpose  indicated. 
Treating  this  Question  as  one  of  those  which 
we  are  called  upon  to  determine  for  the  pur- 
poses of  a  new  trial  (section  53,  Code  Oiv. 
Proc.),  we  are  of  opinion  that  the  Instruc- 
tion, as  far  as  It  went,  correctly  stated  the 
law.  There  is  neither  statute  nor  ordinance, 
nor  as  we  are  advised,  legal  precedent,  re- 
qnrlng  the  defendant  to  place  and  keep  tn 
place  a  safety  bar,  either  in  the  entrance 
where  plaintiff  was  riding,  or  in  entrances 
of  tlilB  class  generally.  The  Instruction  did 
not  preclude  the  plaintiff  from  showing,  or 
the  jury  from  considering,  whether  or  not  It 
Was  negligence  upon  the  part  of  defendant 
not  to  provide  a  safety  bar  under  such  cir- 
cumstances as  existed  here.  An  appropriate 
Instruction  in  this  regard  would  no  doubt 
have  been  given  by  the  court  had  it  been  re- 
qnested,  but  the  trial  court  would  not  have 
been  Justified  In  saying  as  a  matter  of  law 
that  the  absence  of  the  safety  bar  In  this  case 
was  negligence  per  se. 

The  order  granting  the  new  trial  is  af- 
firmed. 

We  concur:    ALLEN,  P.  J.;  SHAW,  J. 


(13  Cal.  A.  «) 

PEOPLE  V.  LER     (Or.  205.) 

(Court  of  Appeal,  First  District,  California. 
March  16,  1910.  Rehearing  Denied  April  33, 
1010;  Denied  by  Supreme  Court  May  13, 
1010.) 

1.  Criminal  Law  (J  1159*)— Appeai^— Ques- 
tions OF  Fact. 

The  (juestion  whether  the  testimony  of  a 
witness  is  improbable  and  in  contradiction  of  the 


other  testimony  In  the  record  ia  solely  for  the 
jury  below,  and  the  appellate  court  will  not 
pass  on  their  findine,  where  it  is  substantially 
Kupported. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Jaw.   Cent.   Dig.   §{   3074-3083;    Dec.   Dig.    ( 

2.  Homicide  (§  228*)— Sdfficienct  or    Evi- 
dence—Venue.  • 

Evidence  in  a  prosecutioa  for  homicide  to 
prove  venue  held  to  show  that  the  crime  was 
committed  in  the  county  where,  the  venue  was 
laid. 

[Ed.  Note.— For  other  cases,  aee  Homicide, 
Dec.  Dig.  {  22a*] 

3.  Witnesses    (|   268*)— CBOss-BxAiaHATioir 

—Scope. 

In  a  prosecution  for  homidde,  a  witness 
called  by  the  prosecution  testified  that  be  was 
a  police  officer,  that  on  the  evening  of  the  diffi- 
culty, and  after  he  had  heard  of  it,  he  savr  ac- 
cused. Held,  that  a  question  on  cross-examina- 
tion whether  the  deceased  made  any  statement 
about  not  wanting  to  prosecute  anybody,  and 
that  it  was  bis  own  fault,  was  not  vTopet  croas- 
ezaminatioo. 

[EM.  Note.— For  other  ctJseB,  see  Witnesses, 
Dec.  Dig.  {  268.*] 

4.  Witnesses  (J  236*)— BlxAMiHATioir— Qojs- 

TIONS. 

In  a  prosecution  for  homicide,  a  witness 
for  defendant  testified  that  he  was  a  police  offi- 
cer, that  he  was  present  shortly  after  deceased 
bad  been  arrested,  and  was  then  asked  if  be 
heard  deceased  make  any  statement  at  the  time 
about  the  encounter.  Held,  that  the  question  as 
asked  was  too  indefinite,  and  an  objection  to  it 
was  properly  sustained. 

[Ed.  Note.— For  other  cases,  see  Witnessea, 
Dec.  Dig.  g  236.*] 

5.  Cbiuiral   Law   (}   823*)— iNSTBtreriOKS— 

"MaNSLAUOHTEB"  —  ''INVOLUNTABT      MAN- 
SLAUOHTEB"   —   "VOLUNTABT     MaNBLAUOH- 

TEB"— Ebbob  Cubed  by  Otbeb  Instbuc- 

TION. 

In  a  prosecution  for  manslaughter,  the 
court  instructed  that  manslaughter  ia  the  un- 
lawful killing  of  a  human  being  without  malice, 
and  that  it  is  of  twu  kinds — voluntary  (that  is, 
upon  a  sudden  quarrel  or  heat  of  passion) ;  in- 
voluntary, in  the  commission  of  an  unlawful 
act  not  amounting  to  a  felony,  or  in  the  com- 
mission of  a  lawful  act,  which  might  produce 
death,  in  an  unlawful  manner,  or  without  due 
caution  and  circumspection.  The  instruction 
was  in  the  language  of  Pen.  Code,  {  192.  Held, 
that  the  portion  of  the  section  defining  invol- 
untary manslaughter  might  well  have  been  omit- 
ted, but  could  not  have  misled  the  jury,  as 
titey  were  fully  instructed  elsewhere  as  to  the 
rights  of  self-defeiuie  and  of  defendant  to  act 
upon  appearances. 

[E^d.  Note.— For  other  cases,  see  Criminal 
Law,  Dee.  Dig.  g  823.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4.338-4342;  vol.  8,  p.  7715;  vol.  4, 
p.  3762;    vol.  8,  p.  7692;   vol.  8,  p.  7330.) 

Appeal  from  Superior  Court,  CJity  and 
County  of  San  Francisco;  Frank  H.  Dunne, 
Judge. 

Benjamin  6.  Lee  was  convicted  of  man- 
slaughter, and  appeals.    Affirmed. 

See.  also,  09  Pac.  1110. 

Wm.  H.  H.  Hart  (Joseph  A.  Brown,  «f 
counsel),  for  appellant.  tJ.  S.  Webb.  Atty. 
Oen..  for  the  People. 
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COOPER,  P.  J.  The  defendant  was  charg- 
ed by  the  information  with  the  crime  of 
murder,  and  a  verdict  returned  finding  him 
guilty  of  manslaughter.  He  was  thereupon 
sentenced  to  a  term  of  five  years  In  the  state 
prison.  He  prosecutes  this  appeal  from  the 
judgment,  sad  from  the  order  denying  his 
motion  for  a  new  trial.  It  Is  claimed  that 
the  evidence  is  insufficient  to  support  the 
verdict,  and  we  have  carefully  examined  the 
same,  and  in  oar  opinion  find  it  sufficient 

The  evidence  of  the  witness  Lloyd  is  to 
the  etfect  that  the  defendant  upon  meeting 
deceased,  with  whom  be  was  not  on  good 
terms,  called  him  a  t116  name,  and  about  the 
same  Instant  aimed  his  umbrella  at  him, 
bitting  him  in  the  eye  with  it,  thus  inflict- 
ing the  wound  that  caused  bis  death;  that 
at  the  time  of  the  assault  the  deceased  had 
not  made  any  hostile  demonstration  or  any 
attempt  to  injure  defendant  Defendant's 
counsel  in  bis  brief  claims  that  the  version 
of  the  matter  as  given  by  Lloyd  was  improb- 
able and  In  contradiction  of  the  other  testi- 
mony In  the  record.  This  was  a  question 
solely  for  the  Jury,  and  it  Is  not  our  province 
to  pass  upon  the  evidence  where  it  Is  con- 
flicting, and  where  it  is  sufficient  In  sub- 
stance to  support  tbe  verdict. 

The  evidence  as  to  the  venue  is  sufflclent 
Tbe  witnesses  referred  to  the  restaurant 
near  which  the  difficulty  occurred  as  being 
next  to  Laib's  saloon  on  the  west  side  of 
Fillmore  street  tn  the  city  and  county  of 
San  Francisco.  The  deceased  was  taken  to 
the  Scobie  Hospital  In  tbe  city  and  county 
of  San  Francisco,  where  he  died.  It  Is  suffi- 
cient If  it  Is  shown  by  the  evidence  taken  all 
together  that  the  crime  was  committed  In 
the  county  where  the  venue  Is  laid. 

One  Bell  was  called  as  a  witness  for  the 
prosecution,  and  testified  that  be  was  a 
police  officer,  and  that  on  the  evening  of  the 
difficulty  and  after  he  bad  heard  of  it  be 
saw  tbe  defendant  He  was  then  cross- 
examined,  and  at  near  the  conclusion  of  the 
cross-examination  be  was  asked  by  defend- 
ant's counsel:  "Q.  Did  McCarthy  make  any 
statement  about  he  did  not  want  to  prosecute 
anybody — about  it  being  bis  own  fault?" 
Tbe  question  was  objected  to  as  being  ir- 
relevant and  incompetent  and  not  proper 
cross-examination,  and  the  court  sustained 
the  objection.  The  ruling  was  correct  The 
question  was  not  proper  cross-examination 
as  tbe  witness  had  not  even  mentioned  the 
name  of  McCarthy  In  his  direct  examination. 
If  tbe  deceased  had  made  a  dying  state- 
ment or  a  statement  which  was  part  of  the 
res  gestae,  tbe  defendant  no  doubt  would 
have  been  allowed  to  prove  It  but  be  could 
not  prove  such  a  statement  by  a  cross-ex- 
amination entirely  outside  of  any  statement 
made  by  the  witness  in  direct  examination. 
The  witness  was  not  called  by  the  defendant 
as  his  own  witness,  nor  questioned  in  any 
way  or  manner  In  regard  to  the  matter. 

One  Mitchell  was  called  by  the  defendant 


as  Us  own  witness,  and  testified  that  he 
was  a  police  officer;  that  he  was  present 
shortly  after  McCarthy,  tbe  deceased,  bad 
been  placed  under  arrest  by  Officer  Bell.  He 
was  then  asked  if  he  heard  deceased  make 
any  statement  at  the  time  about  the  encoun- 
ter. The  witness  answered:  "Yes,  sir."  Tbe 
district  attorney  then,  after  the  answer  had 
been  given  and  was  of  record,  objected  to 
the  question  upon  tbe  ground  that  it  was 
immaterial  and  Irrelevant  and  the  court  sus- 
tained the  objection.  Xo  motion  was  made 
to  strike  oat  the  answer,  and  it  was  not 
stricken  out  No  further  question  was  ask- 
ed as  to  the  particular  time  of  the  state- 
ment or  whether  it  was  a  dying  statement 
or  was  so  closely  connected  in  time  with  the 
dlffllculty  as  to  be  part  of  the  res  gestae. 
The  question  as  asked  was  too  indefinite, 
and  was  not  pointed  to  any  fact  which  would 
show  that  the  ruling  was  prejudicial.  It 
should  have  been  asked  with  sufficient  state- 
ment of  particulars  to  show  that  defendant 
was  entitled  to  the  statement  The  mere 
fact  that  the  witness  heard  deceased  make 
a  statement  after  the  trouble  is  too  Indefinite 
to  show  that  the  statement  was  admissible, 
or  that  it  would  throw  any  light  upon  the 
case.  It  Is  perfectly  consistent  with  the 
question  asked  to  conclude  that  the  state- 
ment was  a  mere  narrative  of  a  past  trans- 
action. It  was  not  shown  by  the  question 
that  tbe  statement  desired  was  contempora- 
neous with  the  transaction  or  within  so 
short  a  time  afterwards  as  to  pmclude  the- 
Idea  of  deliberate  design. 

It  Is  argued  that  tbe  court  erred  in  in- 
structing tbe  Jury  as  follows:  "Manslaugh- 
ter Is  not  murder.  It  Is  the  unlawful  killing 
of  a  human  being  vrlthout  malice.  It  is  of  two 
kinds — ^voluntary  (that  is,  upon  a  sudden 
quarrel  or  heat  of  passion);  Involuntary,  in 
the  commission  of  an  'unlawful  act  not 
amounting  to  a  felony,  or  in  the  commission 
of  a  lawful  act  which  might  produce  death, 
in  an  unlawful  manner,  or  without  due  cau- 
tion and  circumspection."  The  instruction 
Is  a  literal  copy  of  section  102  of  the  Penal 
Code.  The  portion  of  tbe  section  defining 
involuntary  manslaughter  might  well  have 
been  omitted,  but  it  could  not  have  misled 
the  Jury  as  they  were  fully  Instructed  in 
other  portions  of  tbe  charge  as  to  the  right 
of  self-defense,  and  tbe  right  of  a  defend- 
ant to  act  upon  appearances. 

Tbe  case  of  People  v.  Thomson,  145  Cal. 
717,  79  Pac.  435,  Is  not  In  point.  In  that 
case  tbe  defendant's  requested  instruction 
related  to  the  right  of  defendant  to  defend 
himself  when  in  apparent  danger  of  death 
or  great  bodily  barm,  and  that  "If  defend- 
aat  acted  in  self-defense  from  real  and  hon- 
est convictions  as  to  the  character  of  the 
danger  Induced  by  th6  existence  of  reason- 
able circumstances,  he  should  be  acquitted, 
even  though  he  was  mistaken  as  to  the  ex- 
tent of  the  danger."  The  trial  court  refused 
to  give  the  requested 'Instruction,  but  after- 
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giving  It  In  substance  added  to  It:  "But  the 
killing  must  be  done  with  due  caution  and 
drcnmspection,  and  not  lu  a  sudden  qaarrel 
or  heat  of  passion.  Vot,  If  the  killing,  under 
such  circumstances,  was  done  with  due  cau- 
tion and  circumspection,  or  was  done  in  a 
sudden  quarrel  or  heat  of  passion,  then  the 
defendant  Is  guilty  of  manslaughter."  The 
court  very  properly  held  that  the  effect  of 
the  Instruction  was  to  tell  the  Jury  that  a 
defendant  could  not  kill  his  adversary  In 
self-defense  unless  the  killing  was  done  with 
due  caution  and  circumspection,  and  that 
the  giving  of  such  instruction  under  the 
facts  of  that  case  was  prejudicial  error. 
Further,  It  clearly  appears  that  the  Instruc- 
tion was  erroneous  In  that  case,  where  the 
Jury  was  told  that  If  the  killing  was  done 
with  due  caution  and  circumspection,  or  was 
done  in  a  sudden  quarrel  or  heat  of  passion, 
"then  the  defendant  is  guilty  of  manslaugh- 
ter." In  the  case  at  bar,  the  definition  of 
involuntary  manslaughter  was  not  given  in 
connection  with  any  particular  Instmction 
or  with  the  right  of  self-defense.  The  Jury 
were  not  told  that  the  defendant  in  the  kill- 
ing must  have  acted  with  due  caution  and 
circumspection  even  If  acting  In  self-defense. 

Other  instructions  are  criticized,  but  the 
objections  to  them  are  not  sufficiently  plaus- 
ible to  merit  further  discussion.  The  court 
fally  and  fairly  Instructed  the  Jury  upon 
every  phase  of  the  case.  Their  verdict  was 
for  the  least  offense  included  within  the  in- 
formation, and  recommended  the  defendant 
to  the  mercy  of  the  court  The  court  accord- 
ingly sentenced  defendant  to  one-half  the 
term  to  which  he  might  have  been  sentenced 
tinder  the  verdict 

The  Judgment  and  order  are  affirmed. 

We  concur:   HALL.  J.;   KERRIGAN,  J. 


as  Idaho,  US) 

CBAESAFDLLI  v.  WINSTON  BROS.  CO. 
(Supreme  Ckmrt  of  Idabo.     April  29,  1910.) 

(SyOahu*  h]/  the  Court.) 

1.  Masteb  and  Servant  (8  278*)— Injurt  to 
Servant  —  Neoliobnoe  of  Masteb  — Evi- 
dence. 

Held,  under  the  facts  of  this  case,  that  it 
was  the  duty  of  the  master  to  see  that  the  scaf- 
fold from  which  the  defendant  fell  and  was  in- 
jured was  safely  erected. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  i  278.*] 

2.  Master  and  Servant  (88  189,  226,  231*)— 
Injtjbt  to  Sebvant— Assumption  of  Risk 
— Contributobt  Negligence. 

Held,  that  the  fellow-servant  doctrine,  as- 
sumption of  risk,  and  contributory  negligence 
rules  are  not  applicable  to  the  facts  of  this  case. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  88  189.  226,  231.»] 

Appeal  from  District  Court,  Shoshone  Coun- 
ty; W.  W.  Woods,  Judge. 
Action  by  Joe  CraesafuIU  against  the  Wins- 


ton Bros.  Company.    Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

Kerns  &  Ryan,  for  appellant  ■  Gray  ft 
Knight  and  Featherstone  k  Fox,  for  respond- 
ent 

SULLIVAN,  C.  J.  This  action  was  brought 
to  recover  damages  in  the  sum  of  $1,975  for 
injuries  alleged  to  have  been  sustained  by  the 
plaintiff  on  or  about  the  2d  day  of  December, 
1908,  while  in  the  employ  of  the  appellant  cor- 
poration, by  reason  of  his  having  fallen  from 
a  scaffolding  when  engaged  in  holding  a  plumb 
line  for  the  purpose  of  plumbing  a  post  used 
In  timbering  a  tunnel.  The  appellant  at  the 
time  of  the  injury  was  engaged  in  driving 
what  is  known  as  the  St  Paul  Pass  Tnnnel 
on  the  Chicago,  Milwaukee  &  St  Paul  Rail- 
way through  the  Bitter  Root  Mountains, 
which  mountains  form  the  dividing  line  be- 
tween the  states  of  Montana  and  Idaho.  The 
accident  occurred  on  the  Montana  side  of  the 
dividing  line. 

It  appears  from  the  record  that  said  tnn- 
nel was  driven  in  substantially  the  following 
manner:  There  was  what  is  known  as  the 
heading,  which  was  the  upper  or  forward  sec- 
tion. Below  this  and  several  hnndred  feet 
behind  the  face  of  the  heading  was  the  bendi 
or  lower  jrartlon.  This  tunnel  was  permanent- 
ly timbered  as  near  up  to  the  ta.ce  at  th« 
ben<A  or  lower  portion  of  the  tnnnel  as  prac- 
ticable, soihetimes  within  a  few  feet  of  the 
breast  of  the  bendi.  The  permanent  timbers 
were  set  from  two  to  four  feet  apart  as  the 
exigencies  of  the  case  demanded  and  were 
erected  as  follows :  First,  a  permanent  foot 
block  or  mud  sill  was  placed  on  the  floor  of 
the  tunnel.  Upon  this  was  set  what  is  known 
as  the  "plumb  post"  or  permanent  timber  12 
by  12  inches  square.  The  post  was  raised 
and  driven  in  at  the  top  pnder  the  wall  plate 
by  the  use  of  hammers.  In  order  then  to 
plumb  the  post  a  scaffold  or  staging  was 
erected  along  the  sides  of  the  tunnel  as  fol- 
lows :  A  piece  of  lagging  was  nailed  between 
two  plumb  posts  on  each  aide  of  the  tnnneL 
and  on  this  was  placed  what  is  known  as  a 
"spreader"  or  crosspiece  (a  piece  of  timber 
four  by  six  inches)  crosswise  of  the  tunnel 
Against  the  face  or  breast  of  the  bench  a  lad- 
der was  placed,  and  from,  this  spreader  a 
plank  (4  by  6)  was  placed,  resting  one  end  upon 
the  spreader  and  the  other  on  a  rung  of  the 
ladder.  Upon  the  staging  a  man  was  seat 
with  a  plumb  line  which  he  would  hold  np 
against  the  wall  plate  while  the  other  men 
would  hammer  the  post  Into  line.  Supervis- 
ing the  entire  construction  of  the  tunnel  was 
a  shift  boss,  who  had  authority  to  hire  and 
discharge  men  working  In  said  tunnel.  Tlie 
men  were  classified  as  machine  men,  helpers, 
muckers,  steam  shovel  engineers,  cranemen, 
skinners,  switchmen,  motormen,  breakmeo, 
nippers,  and  ditchmen.    The  respondent  was 
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a  mucker.  The  evidence  sbowa  that  tiie  shift 
boss  was  intrusted  with  the  duty  of  supervls- 
Isg  the  men,  directing  the  work,  pointing  the 
holes  f6r  the  air  drills,  and  had  general  su- 
I>ervision  of  the  work.  It  appears  that  under 
this  shift  boss  there  were  from  35  to  45  men. 
The  staging  used  for  the  purpose  of  plumbing 
the  plumb  posts  was  constructed  by  the  men 
at  work  under  direction  of  said  boss.  Th% 
shift  boss  directed  the  respondent  to  take 
the  plumb  line  and  go  upon  the  scaffolding 
and  assist  in  plumbing  the  posts,  and,  while 
engaged  in  that  work,  the  testimony  shows 
that  he  felt  the  plank  on  which  he  was  stand- 
ing move,  and  he  called  to  the  shift  boss,  in- 
forming him  of  that  fact,  and  the  shift  boss 
told  him  to  climb  on  one  of  the  crosspieces. 
Tbe  scaffolding  fell  immediately,  and  before 
he  had  time  to  do  as  directed  by  the  boss. 
The  result  to  the  respondent  was  what  the 
physicians  call  a  Pott's  fracture,  being  a  small 
fracture  of  the  lower  end  of  the  fibula;  that 
is,  the  external  bone  of  the  leg.  About  two 
Inchea  of  it  was  broken  from  the  shaft  of  the 
bone.  The  bone  was  properly  set,  the  case 
properly  cared  for,  and  the  respondent  suffer- 
ed no  permanent  injury.  The  case  was  tried 
before  a  jury  and  a  verdict  was  rendered'  in 
his  favor  in  the  sum  of  $800,  and  Judgment 
was  entered  accordingly.  A  motion  for  a  new 
trial  was  overruled  by  the  court,  and  this  ap- 
peal is  from  the  Judgment  and  order  denying 
the  new  trial. 

Eleven  errors  are  assigned  wlilch  go  to  the 
admission  and  rejection  of  certain  testimony, 
denying  the  motion  for  a  nonsuit,  the  giving 
and  refusing  to  give  certain  instructions,  and 
the  sufficiency  of  the  evidence  to  sustain  the 
verdict  It  is  alleged  in  the  complaint  that 
the  scaffold  from  which  the  respondent  fell 
was  erected  by  the  appellant,  that  It  was  un- 
safe and  insecure,  and  that  the  ladder  upon 
which  one  end  of  the  plnnk  from  which  the 
respondent  fell  was  Improperly  and  Insecurely 
set  or  fastened  thereto,  and  that  said  scaf- 
fold was  Improper  and  insufficient  for  the 
purpose  for  which  it  was  constructed.  It  is 
contended  that  respondent  failed  to  prove  said 
all^ations.  As  to  who  actually  erected  the 
scaffold,  there  is  some  conflict  in  the  evidence. 
The  plaintiff  testified  that  he  assisted  in 
erecting  the  scaffold  on  the  left-band  side  of 
the  tnnnel,  and  that  he  did  not  assist  in  erect- 
ing the  one  on  the  right-hand  side  from  which 
be  fell.  The  shift  boss.  Newhouse,  was  pres- 
ent, and,  when  the  muck  had  been  cleared 
away,  he  directed  the  men  to  erect  the  scaf- 
folds and  to  plumb  the  iK>sts.  There  is  some 
evidence  tending  to  show  that  the  shift  boss 
assisted  in  putting  up  the  scaffold  that  fell, 
but  we  think  the  evidence  all  taken  together 
shows  that  the  muckers  and  other  workmen 
there  erected  that  scaffold  under  the  direction 
of  the  shift  boss,  and  that  the  plaintiff  did 
not  assist  in  erecting  it  The  question  is  then 
presented  whether  it  was  the  duty  of  the 
•bift  boss  as  a  representative  of  the  appellant 


to  see  that  said  scaffold  was  safe,  and  wheth- 
er that  was  a  part  of  the  duty  devolving  up- 
on the  master. 

Newhouse  testified  that  he  had  35  to  45  n;ien 
under  him,  and  that  his  duties  were  to  super- 
vise the  work  in  connection  with  everything 
that  the  men  he  had  under  him  were  requir- 
ed to  do.  His  testimony  Is  a  little  indefinite 
as  to  Just  what  his  duties  were,  but  witness 
Phelan,  who  testified  on  the  part  of  the  plain- 
tiff and  had  acted  as  shift  boss,  testified  that 
the  duty  of  the  shift  boss  was  to  show  tha 
men  what  to  do,  and  that  the  duty  of  the 
mockers  was  to  do  what  the  shift  boss  told 
them;  that  the  shift  boss  had  charge  of  the 
setting  of  the  ladder  and  the  plank,  and  la 
supposed  to  look  out  for  them  and  see  that 
they  are  safe,  and  testified  as  follows:  "As 
to  what  must  be  done  in  order  to  make  that 
plank  safe  for  a  man  to  go  up  and  stand  on 
It  and  hold  the  plumb  bob,  will  say  you  are 
supposed  to  make  the  ladder  safe  in  the  fint 
place,  see  that  the  two  legs  are  set  down  on 
good,  solid  ground,  and  then  put  the  plank 
across  and  block  it  so .  that  it  can't  move. 
If  that  ladder  is  properly  placed,  as  I  have 
stated,  and  the  plank  is  proiierly  fixed,  the 
plank  cannot  slip  off  the  ladder  or  the  lad- 
der fall  down."  It  will  be  observed  that  this 
shift  boss  testified  that  it  was  the  duty  of 
the  shift  boss  to  see  that  the  ladder  and 
planks  composing  the  scaffold  were  put  up  in 
a  safe  condition.  He  also  testified  that  the 
ladders  never  looked  safe  to  him.  The  wit- 
ness Newhouse  gave  his  opinion  aa  to  what 
caused  the  board  to  fall  as  follows:  "What 
caused  the  board  to  fall  was  that  the  ];dank 
rested  about  8  or  10  Inches  on  the  top  of  the 
spreader,  and  this  here  ladder  evidently  was 
not  placed  solid  on  the  top  against  the  rocks, 
and' it  was  caught  somewhere  above  the  cen- 
ter, and  the  ladder  leaned  against  the  ro(& 
and  pressed  over  the  top,  and  therefore  pulled 
the  plank  along  with  It  and  the  end  of  the 
plank  dropped  off  that  spreader  and  dropped 
four  or  five  steps  down  the  ladder.  At  the 
same  time  the  ladder  still  remained  standing 
op."  The  evidence  also  shows  that  the  re- 
spondent had  been  at  work  in  that  tunnel  as 
a  mucker,  and  had  assisted  very  often  in 
erecting  the  scaffolds  and  in  plumbing  the 
posts  for  about  four  months.  It  also  shows 
that  on  the  day  the  accident  occurred  all 
except  two  or  three  of  the  men  who  were 
working  there  with  him  had  only  been  at 
work  there  for  two  or  three  shifts.  This 
would  indicate  that  they  were  not  very  fa- 
miliar with  the  method  of  erecting  the  scaf- 
folds for  plumbing  the  posts.  It  also  ma"y 
be  Inferred  from  the  evidence  that  the  scaf- 
fold from  which  the  plaintiff  fell  was  erect- 
ed by  those  inexperienced  men ;  this  shift 
boss  Newhouse  being  present  and  directing 
the  work.  From  the  testimony  of  Phelon  it 
appeiirs  that  with  the  exercise  of  ordinary 
care  the  shift  boss  could  have  made  the  stag 
ing  safe,  and  that  it  was  the  duty  of  the 
shift  boss  to  do  so. 
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We  condnde  from  all  of  the  evidence,  there 
being  a  conflict  upon  some  of  the  material 
points,  that  It  was  the  duty  of  the  appel- 
lant to  see  that  said  scaffold  was  safe.  If 
the  ladder  had  been  properly  set  and  the 
plank  that  formed  the  floor  of  the  scafTold 
had  been  properly  blocked,  the  evidence  shows 
that  the  accident  would  not  have  occurred, 
and  we  think  from  the  facts  as  shown  by  the 
record  that  It  was  the  duty  of  the  appellant 
to  see  that  the  scaffold  was  properly  erected. 
Had  the  respondeat  fallen  from  the  platform 
that  he  had  erected  himself,  a  diflCerent  ques- 
tion would  be  presented.  The  evidence  shows 
that  the  platform  from  which  respondent 
did  fall  was  erected  by  Inexperienced  men, 
and  under  the  facts  It  was  the  doty  of  the 
shift  boss,  for  his  principal,  to  see  that  the 
same  was  safely  erected.  The  allegations  of 
the  complaint  were  established  by  the  evi- 
dence, and  the  verdict  was  fully  supported 
by  It 

It  is  contended  that  the  fellow  servant  doc- 
trine, assumption  of  risk,  and  contributory 
negligence  rules  apply  to  the  facts  of  this 
case.  We  cannot  agree  with  counsel  In  that 
contention,  as  it  is  clear  to  us  that  the  rules 
applicable  to  the  doctrines  mentioned  are  not 
applicable  to  the  facts  of  this  case.  Under 
those  facts,  it  was  the  duty  of  the  master  to 
see  that  said  staging  was  made  safe  for  the 
purposes  for  which  it  was  erected. 

Having  arrived  at  that  conclusion,  it  will 
be  unnecessary  for  us  in  this  opinion  to  take 
np  each  specific  error  assigned  and  pass  up- 
on it  However,  we  have  examined  all  of  the 
errors  assigned,  and  fall  to  find  reversible 
error  in  the  record.  The  Judgment  is  there- 
fore affirmed,  with  costs  in  favor  of  respond- 
ent 

STEWART  and  AILSHIE,  JJ.,  concur. 


(IS  Idaho,  23S) 

BAM)BRSTON  v.  BRADY  et  al. 
(Supreme  Court  of  Idaho.     May  16,  1910.) 

Motion  to  modify  opinion.    Denied. 
Former  opinion  (107  Pac.  498)  affirmed. 

B.  S.  Crow  and  wyman  &  Wyman,  for 
plaintiff.  D.  O.  McDougall,  Atty.  Gen.,  and 
O.  M.  Van  Duyn  and  J.  H.  Peterson,  Assts. 
Atty.  Gen.,  for  defendants. 

AIIiSHIE,  J.  A  motion  has  been  made 
In  this  case  by  the  Attorney  General  for  a 
modification  of  that  portion  of  the  opinion 
which  deals  with  the  state's  rights  in  sec- 
tions 16  and  36,  and  of  the  powers  of  the 
land  board  with  reference  to  such  lands.  It 
is  said  In  support  of  this  motion  that  the 
opinion  of  the  court  is  cited  in  other  liti- 
gations as  authority  for  the  contention  that 
the  state  board  of  land  commissioners  has 
no  power  to  apply  for  or  take  title  to  any 
lands  in  lien  of  sections  16  and  36.    In  that 


respect  the  opinion  certainly  needs  no  modi- 
fication, for  the  simple  and  conclusive  rea- 
son that  the  court  has  never  so  held. 

The  question  the  court  was  dealing  with 
was  not  the  power  of  the  board  to  acquire 
title  to  lands  for  tbe  use 'of  the  state,  but 
rather  the  board's  power  of  disposition  of 
state  lands.  The  state  land  board  has  un- 
doubted power  under  the  Constitution  and 
statute  (Const  {  8,  art  9,  and  section  1561. 
Rev.  Codes)  to  acquire  title  to  any  and  all 
lands  which  the  general  government  may  at 
any  time  give  or  grant  to  the  state,  and  this 
is  true  whether  the  grant  be  general  or 
special,  or  in  lieu  of  lands  "lost"  or  "oth- 
erwise disposed  of."  And  so  the  power  and 
authority  of  the  board,  acting  as  the  agent 
of  the  state,  to  acquire  and  take  title  to 
grants  or  gifts  of  land  for  the  use  of  any 
of  the  institutions  or '  instnmientalitles  of 
the  state  Is  beyond  question  or  doubt  It 
is  the  power  of  the  board  to  dispose  of  and 
convey  away  the  lands  of  the  state  that  has 
been  guarded  and  hedged  about  by  the  peo- 
ple in  the  Constitution  itself. 

It  was  said  in  the  original  opinion  that 
the  question  of  the  state's  title  to  sections 
16  and  36  did  not  directly  arise  In  the  con- 
sideration of  the  demurrer,  and  that  it  was 
only  treated  In  view  of  the  fact  that  It 
would  arise  later  In  the  consideration  of  an- 
other phase  of  the  case.  This  question  was 
raised  and  presented  In  the  oral  argument 
on  the  original  bearing  by  comisel  who  ap- 
peared for  the  land  board,  and  was  in  this 
manner  urged  upon  the  attention  of  the 
court  It  now  appears,  however,  that  the 
case  is  to  terminate,  so  far  as  this  court 
Is  concerned,  with  our  disposition  of  the 
present  motion  to  modify  the  opinion.  Coun- 
sel on  both  sides  of  the  case  now  tAke  the 
same  position  with  reference  to  the  state's 
title  to  these  school  sections.  It  follows, 
therefore,  that  what  was  said  on  the  sub- 
lect  of  the  state's  title  to  sections  16  and 
36  would  in  the  present  status  of  the  case 
amount  to  nothing  more  than  dictum,  and 
would  determine  or  adjudicate  nothing.  In- 
deed K  was  expressly  recognised  and  stated 
in  the  original  opinion  that  the  construc- 
tion of  the  grant  of  those  lands  Is  purely 
a  federal  question,  to  be  determined  by  the 
Interior  Department,  subject  to  review  by 
the  federal  courts. 

In  view  of  what  we  previously  said  It  Is, 
perhaps,  proper  to  add  here  that  it  is  clear 
to  us,  and  has  been  admitted  by  the  learned 
counsel  on  both  sides,  that  in  order  to  reach 
the  conclusion  that  the  state  took  no  title 
under  the  admission  bill  (section  5)  to  sec- 
tions 10  and '36)  as  construed  by  Secretary 
Hitchcock  In  South  Dakota  v.  Delicate,  34 
Land  Dec.  Dep.  Int  717,  and  South  Dakota 
V.  Riley,  34  Land  Dec.  Dep.  Int  ^7,  It  Is 
necessary  to  eliminate  the  word  "unsurvey- 
ed,"  and  give  to  it  absolutely  no  meaning 
or  significance  whatever.    Whether  the  sttte 
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has  title  or  not,  aad  whatever  the  character 
.  of  that  title  may  be,  Btlll  It  la  apparently 
within  the  power  of  the  government  to  pre- 
vent the  state  taking  poesesslon  or  acqnlr- 
Ing  any  substantial .  baiefits  therefrom,  by 
withholding  the  public  survey  and  thereby 
depriving  the  state  of  tiie  evidence  and 
means  of  proof  of  the  Identity  of  those  sec- 
tions. U.  S.  V.  Montana  Lumber  &  Mfg.  Oo., 
196  U.  S.  573,  25  Sup.  Ct  367,  40  L.  Ed.  604; 
U.  S.  V.  Birdseye^  137  Fed.  516,  70  a  C.  A- 
100.  The  government  seems  to  have  reserv- 
ed the  implied  power  to  control  the  public 
surveys,  and  consequently  the  means  of  iden- 
tification of  the  thing  granted. 

No  case  has-  been  brought  to  our  attention 
wherein  the  federal  Supreme  Court  has  pass- 
ed on  the  identical  provisions  of  a  g^rant  by 
Congress  such  as  are  contained  in  our  ad- 
mission bill  as  they  refer  to  sections  16  and 
36,  "whether  surveyed  or  unsurveyed."    The 
tendency  of  the  Supreme  Court,  as  disclosed 
by  Its  decisions,  has  been  to  hold,  when- 
ever possible,  that  the  grants  by  Congress 
of  the  public  domain  are  still  subject  to  the 
control  of  the  government  until  after  the 
survey  has  been  made  and  approved.    Coun- 
sel have  fuimisbed  us  a  list  of  the  author- 
ities they  claim  tend  to  support  their  con- 
tention,   most  of  which  deal  with   floating 
grants  to  railroad  companies.    Some  of  these 
cases,  however,  deal  with  grants  to  states 
in  some  form  or, other.    The  following  are 
the  cases  cited:    Leavenworth  L.  N.  &  G. 
Co.  V.  U.  8.,  82  U.  S.  738,  28  L.  Ed.  634; 
Denver  ft  R.  G.  R.  Co.  v.  Ailing,  99  U.  S. 
463,  25  L.  Ed.  438;    Mo.,  K.  ft  T.  R.  Go.  v. 
Kan.  Pac.  R.  Co.,  97  U.  8.  481,  24  L.  Ed. 
1095;   St  Paul  &  P.  R.  Co.  v.  N.  P.  Co.,  138 
U.  S.  1,  11  Sup.  Ot  888.  36  L.  Ed.  77;   Des- 
eret  Salt  Ca  v.  Tarpey,  142  U.  S.  241,  12 
Sup.    Ct   158,   85  L^    Ed.   999;    Beecher  v. 
•Wetherby,  96  V.  S.  517,  24  L.  Ed.  440;  Min- 
nesota V.  Hitchcock,  185  U.  S.  378,  22  Snp- 
Ct.  650,  46  L.  Ed.  954;   Wisconsin  v.  Hitch- 
cock, 201  U.  8.  202,  28.  Sup.  Ct  498,  50  L. 
EM.  727;   Klssell  v.  St  Louis  Public  Schools, 
18  Horw.  19,  15  L.  Ed.  324;    West  v.  Coch- 
ran, 17  How.  408,  15  L.  Ed.  110;   Cooper  v. 
Roberts,  18  How.  173,  15  L.  Ed.  338;  Rogers 
Locomotive   M.   Works   v.   American   Eml- 
ijrant  Co.,  164  U.  S.  559,  17  Sup.  Ct.  188.  41 
O.    Ed.  562;    Michigan  L.  &  L.  Co.  v.  Rust, 
L68  V.  S.  689,  18  Sup.  Ot.  208,  42  L.  Ed.  591; 
:;]emmons  v.  Gillette,  33  Mont  321,  83  Pac. 
$79,  114  Am.  St  Rep.  814;   Hibberd  v.  Slack 
O.    O.).  84  Fed.  571;    State  of  South  Dakota 
r.    Riley,  34  Land  Dec.  Dep.  Int  657. 

f  he  question  as  to  when  a  school  section 
las  been  "lost,"  so  far  as  the  state  Is  con- 
erned,  is  one  to  be  determined  by  the  gov- 
rnment  in  every  case  where  the  state  makes 
ppUcatlon  for  lieu  lands  to  reimburse  such 
loss."  If  the  government  therefore  holds 
bat  an  unsurveyed  school  section,  included 
a   a  forest  reserve,  or  one  which  has  been 


settled  upon  prior  to  survey,  to  tiiereby 
"lost"  to  the  state,  it  Is  then  the  unmis- 
takable duty  of  the  department  to  grant 
the  state  "Heu"  land  for  such  "loss"  (D.  S, 
Gomp.  St  1901,  p.  1483;  Idaho  Adiblsslon 
Bill,  I  4),  and  the  powear  of  the  board  to 
take  title  to  lands  In  "lieu"  of  such  loss  as 
a  base  is  beyond  doubt. 

The  Attorney  General  has  stated  In  open 
court  that  the  board!  acting  under  authority 
of  the  opinion  as  prevlotisly  announced,  has 
refused  to  release  the  lands  in  question,  and 
is  proceeding  to  perfect  the  state's  title 
thereto,  and  that  the  board  does  not  wish  to 
file  an  answer  to  the  complaint  A  formal 
writ  will  therefore  not  issue.  It  Is  the  Judg- 
ment and  decree  of  the  court,  however,  that 
the  state  board  of  land  commissioners  has 
no  power  or  authority  to  relinquish  the  lands 
described  in  the  complaint 

SULLIVAN,  O.  J.,  and  STEWART,  f ,  con- 
cur. 

(18  Idaho,  104) 
BARNETT  v.  HAGAN  et  al. 
(Supreme  Court  of  Idaho.    April  21,  1910.) 

(Syllaiiu  by  the  Court.) 

1.  EvinENCB  (S  461*)— Pabol  B^rIDEKCB— ESz- 

PLAINIRO  TebU   in  CoNTBACT. 

Where  a  contract  is  made  for  the  sale  of  a 
safe  described  in  the  contract  as  a  "No.  8  F.  ft 
B.  Victor  safe^"  in  an  action  founded  upon  such 
contract  for  the  recovery  of  the  purchase  price, 
where  a  defense  is  made  upon  the  ground  of 
breach  of  warranty,  parol  evidence  may  be  re- 
ceived showing  the  statements  and  representa- 
tions of  the  seller  to  the  purchaser  at  the  time 
and  prior  to  the  execution  of  said  contract  as 
to  what  a  "No.  8  F.  ft  B.  Victor  safe."  as  des- 
ignated in  said  contract,  meant,  and  its  chalv 
acter  and  description. 

[E!d.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  U  2129-2133 ;    Dec.  Dig.  t  461.»] 

2.  Sales  ({  440*)— Waskantiks— Action  iqb 
Breach- AouissinruTV  oy  Evidence. 

Where  a  safe  is  purchased,  and  an  implied 
warranty  arises  out  of  the  transaction  to  the  ef- 
fect that  such  safe  is  fireproof,  and  is  a  new 
safe,  and  in  good  condition,  in  an  action  based 
upon  the  contract  of  purchase,  where  breach  of 
warranty  is  pleaded  as  a  defense,  it  is  error  to 
admit  evidence  tending  to  show  that  the  safe 
was  not  made  in  the  same  way  or  upon  the  same 
plan  or  theory  as  other  standard  fireproof  safes. 

FEd.  Note.— For  other  cases,  see  Sales,  Dec 
Dfg.  i  440.*] 

3.  Sales  (J  440*)— Warkakties— Action  fob 
Breach— Admissibilitt  or  Evidence. 

In  determining  whether  a  safe  warranted  to 
be  fireproof  is  in  fact  fireproof,  evidence  may  be 
received  showing  that  safes  made  by  the  same 
company,  of  like  kind  and  material  and  method 
of  construction,  had  passed  through  fires  and 
withstood  the  effects  of  heat  without  any  materi- 
al injury  to  the  contents  of  such  safes,  but  com- 
parison cannot  be  made  with  safes  made  by  oth- 
er manufacturers  of  different  kind  and  materials 
and  constructed  upon  different  plans  and  the- 
ories. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  U  1261-1276;    Dec.  Dig.  i  440.*] 
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4.  Sales  (|  440*)— Wabbantieb— Action  fob 

BbEACH— ADHI88IBILIT7  OF  EVIDENCE, 

Where  breach  of  warranty  is  pleaded  as  a 
defense,  evidence  should  not  be  admitted  which 
goes  outside  and  beyond  the  terms  of  the  war- 
ranty, and  which  tends  to  show  that  the  article 
warranted  does  not  possess  certain  other  char- 
acteristics or  qualities  which  were  not  covered 
by  the  warranty. 

TEd.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  SS  1261-1276;    Dec.  Dig.  {  440.*] 

(AddiUoma  ByUaUu  (y  Editorial  Staff.) 

6.  Sales  (J  273*)— Wabbanhes. 

Where  buyers  agree  to  purchase  a  "No.  8 
F.  &  B.  Victor  safe,''^  and  the  seller,  in  describ- 
ing the  safe,  told  the  bayers  that  it  was  burglar 
and  fire  proof,  there  was  an  implied  warranty 
that  the  safe  purchased  was  burglar  and  (ire 
proof,  as  the  term  is  usually  applied,  and  that 
the  safe  was  suitable  for  the  purpose  for  which 
it  was  purchased. 

[E!d.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  H  772-776;   Dec.  Dig.  i  273.*] 

Appeal  from  District  Court,  Latab  Coun- 
ty; Edgar  C.  Steele,  Judge. 

Action  by  R.  I.  Barnett  against  Chris  Ha- 
gan  and  another.  Judgment  for  defendants, 
and  plaintiff  appeals.    Reversed. 

0.  J.  Orland,  for  appellant  George  G. 
Pickett,  for  respondents. 


STEWART,  J.  This  is  an  action  to  re- 
cover the  contract  price  of  a  Victor  safe  sold 
by  the  Victor  Safe  &  Lock  Company  to  the 
defendants  upon  a  written  contract  assigned 
to  this  plaintiff.  The  order  for  the  safe  was 
as  follows:  "The  Victor  Safe  &  Lock  Co., 
Cincinnati,  Ohio.  Moscow,  Idaho,  January 
19,  1907.  Ship  to  Cold  Storage  Market,  town 
Moscow,  county  Latab,  state  Idaho,  our  No. 
8  F.  &  B.  Victor  safe,  for  which  I  agree  to 
pay  to  your  order  the  sum  of  three  hundred 
dollars  ($300.00)  as  follows:  One  hundred  and 
twenty  ($120.00)  net  cash  on  arrival  and  $25.- 
00  each  30  days  until  fully  paid  less  $60.00 
for  2nd  band  safe  In  excibange  In  our  oflSce, 
balance  due,  $240.00,  to  be  delivered  on  board 
<»r8  at  CinclnnatL  Paint  on  safe  the  follow- 
ing name :  Gold  Storage  Market  It  Is  agreed 
no  money  shall  be  paid  for,  or  on  account  of 
this  order  except  as  above  stated,  and  that 
the  title  to  said  property  shall  not  pass  until 
it  Is  paid  for  In  full,  but  shall  remain  the 
property  of  the  Victor  Safe  &  Lock  Co.  until 
such  payment  Is  made,  and  In  default  tberebf 
said  company.  Its  agent  or  attorney,  may 
take  possession  and  remove  said  property 
without  legal  process  and  for  which  purpose 
may  enter  In  or  upon  the  premises  without 
prejudice.  It  is  also  agreed  that  nothing  but 
shipment  shall  constitute  an  acceptance  of 
this  order,  and  that  this  paper  contains  all 
the  agreement  and  understanding  between 
the  parties  hereto  and  that  upon  default  in 
any  of  the  payments  herein  stipulated  for,  all 
of  the  remaining  payments  shall  thereupon 
become  immediately  due  and  payable.  Hagan 
&  Gushing,  By  G.  H.  Cnshlng.    Spokane  Safe 


tc  Lock  Co.,  No.  3  Bernard  St,  Spokane, 
Wash.    By  Baruett" 

The  defendants  Interposed  two  defenses: 
First  That  at  the  time  the  order  for  the  safe 
sued  upon  was  given  the  Victor  Safe  &  Ix>ck 
Company  was  a  foreign  corporation  doing; 
business  wltbln  the  state,  and  had  failed  aud 
refnsed  and  neglected  to  comply  wltb  tbe 
Constitution  and  laws  of  this  state  regulating 
and  governing  foreign  corporations.  Second. 
Breach  of  warranty;  that  the  safe  received 
was  not  the  safe  ordered;  that  the  safe  receiT- 
ed  was  defective,  and  was  not  a  No.  8  F.  & 
B.  Victor  safe  under  the  general  terms  in 
the  guaranty  of  said  number,  and  the  safe  to 
be  supplied  thereunder;  that,  upon  the  ar- 
rival of  said  safe  and  before  the  defendants 
were  allowed  to  inspect  the  same,  they  were 
compelled  to  pay  $68.44  freight,  express,  and 
moving  charges;  that  they  notified  plaintiff 
of  the  condition  the  safe  was  in,  and  that 
they  would  not  accept  the  same^  and  that  It 
was  subject  to  the  order  of  the  defendants, 
and  that  defendants  have  been  damaged  in 
the  sum  of  $45  In  caring  for  said  safe  subject 
to  the  plaintiff's  order.  Upon  the  Issues  tbus 
Joined  a  trial  was  had  to  a  Jury,  and  a  ver- 
dict rendered  for  the  defendants  in  the  sum 
of  $68.  A  motion  for  a  new  trial  was  made 
and  overruled.  This  appeal  Is  from  the  Judg- 
ment and  the  order  overruling  the  motion  for 
a  new  trial. 

The  first  defense,  that. the  Victor  Safe  & 
Lock  Company  was  a  foreign  corporation  do- 
ing business  within  the  state,  and  had  failed 
and  refused  to  comply  with  the  Gonstltntlon 
and  laws  of  the  state,  seems  to  have  been 
abandoned  by  the  defendants.  There  is  no 
evidence  in  the  record  or  any  question  ar- 
gued upon  this  appeal  involving  the  issne  {He- 
sented  by  this  part  of  the  answer,  ■nie  esa- 
tlre  defense  made  and  the  questions  raised 
upon  this  appeal  grow  out  of  the  defense  of 
breach  of  warranty.  When  tbe  safe  arrived, 
two  of  the  wheels  or  casters  were  broken, 
and  the  defendants  notified  the  plaintiff,  as 
the  agent  of  the  Victor  Safe  ft  Lock  Com- 
pany, of  such  fact  and  the  company  advised 
the  defendants  to  accept  such  safe  and  file  a 
claim  for  damages  against  the  railroad  com* 
pany  for  the  damages,  and  that  the  safe  com- 
pany would  assist  tbe  defendants  In  collect- 
ing tbe  same,  and  tiiat  tbe  fireproof  qualities 
of  the  safe  were  in  no  way  Impaired  by  such 
damage  This  defendants  refused  to  do. 
After  these  wheels  had  been  received,  they 
were  placed  on  the  safe,  and  it  was  removed 
into  tbe  defendants'  place  of  business  for  in- 
spection, when  an  examination  of  the  sanje 
was  made;  and  the  defendapt  Hagan  testified 
as  to  its  condition  as  follows:  "In  taking 
hold  of  the  door  of  the  safe,  it  being  locked, 
I  shook  It  and  it  shook  like  a  bam  door, 
and  I  went  to  work  and  took  the  combination 
and  opened  It,  and  examined,  and  found  that 
the  door  in  being  made  has  five  off-sets  or 
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what  you  would  call  steps,  and  that  the  door 
fits  against  similar  off-seta  In  the  frame,  and 
on  the  Inner  off-set,  the  off-set  No.  1,  as  I 
would  call  It,  I  could  place  eight  pennies. 

*  *  *  I  could  place  these  on  the  Inner  off- 
set and  shut  the  door  and  turn  the  combina- 
tion. On  off-set  No.  2  I  can  place  four  pen- 
nies on  and  shut  the  door.  On  off-set  No.  3 
at  one  place  I  could  place  five  pennies,  in  one 
place  a  little  farther  back  only  three.  In  off- 
set No.  4  I  can  place  at  one  place  five  pennies 
and  Shut  the  door,  and  in  another  place  on 
the  same  off -set  I  can  put  four  iwnnles,  and 
close  the  door.  Off-set  No.  8,  or  the  outer  one, 
I  can  put  at  one  place  Ave  pennies,  and  at 
another  six  pennies,  and  shut  the  door.  I 
find  that  the  safe  is  bulged,  what  I  would  call 
warped  on  top,  and  on  the  right-hand  side  I 
should  judge  the  safe  is  bulged  or  warped  to 
the  extent  of  perhaps  fire-eighths  of  an  inch, 
and  on  the  left-hand  side  it  is  warped  to  the  ex- 
tent of  about  three-stxteenths.  •  •  •  Around 
the  inside.  In  tlie  main  frames,  the  packing  or 
filling  has  penetrated,  and  It  has  penetrated 
more  especially  from  the  top  coming  down, 
and  there  is  some  on  the  left-hand  side,  not 
as  much  as  on  the  right-hand  side  and  at  the 
top,  but  it  Is  coming  down  through.  It  shows 
that  the  flUtng  was  green.  The  mold  on  the 
casing  Itself  is  a  kind  of  a  gray.  The  filling 
that  comes  through  has  an  iron  color  I  should 
say  It  was,  or  rather  dark.  •  •  *  I  find 
this  coming  through  the  walls  of  the  safe,  the 
opening  between  the  last  step  or  off-set  and 
the  inner  door,  off-set  No.  S.  The  outside 
door  Is  very  loose.  I  can  place  on  the  side  of 
the  door  that  has  the  lock  on  14  thicknesses 
of  butcher's  paper,  butcher  manila,  between 
the  door  and  the  fianges,  shut  the  door,  turn 
the  combination,  and  pull  It  out  I  did  the 
same  thing  on  the  top.  At  the  bottom  of  the 
door  I  placed  10  thicknesses  of  this  butcher 
paper,  shut  the  door,  and  the  combination  and 
pulled  It  out '  On  the  back  side,  the  side  the 
binges  are  on,  I  placed  three  thicknesses,  and 
shot  the  door  and  pulled  it  out  •  *  * 
The  filling  in  that  door  Is  cracked.  I  think 
it  has  three  cracks  leading  from  the  combina- 
tion np." 

The  defendants  wrote  the  plaintiff  about 
the  condition  of  this  safe,  and  the  plaintiff 
advised  them  as  follows:  "We  fully  under- 
stand your  idea  about  the  safe  door  being 
loose.  However,  this  is  perfectly  proper,  as 
when  attacked  by  heat  at  say  12-1500  Fah- 
renheit there  is  a  chemical  action  takes  place 
in  the  safe,  that  is,  in  the  fireproof  filling, 
and  it  throws  off  a  steam  vapor,  and  if  the 
door  fits  tight  the  safe  would  blow  up;  the 
door  expands  and  takes  up  some  of  the  slack, 
and  yet  there  must  be  sufficient  opening  for 
the  steam  to  escape.  You  need  have  no  fear 
but  tlutt  your  safe  is  in  fact  a  fireproof  safe, 
and  high  grade.  *  *  *  I  again  affirm  that 
your  Victor  safe  Is  all  right  and  fireproof. 

•  •  •  Burglar  proof  is  one  thing;  fire- 
proof Is  another.  Your  burglar-proof  door 
fits  tight ;  your  fir^roof  door  loosely.    In  the 


very  nature  of  the  construction.  If  It  fits 
tight,  it  would  prove  of  no  value."  The  evi- 
dence of  this  witness  as  to  the  condition  of 
the  safe  is  corroborated  by  other  testimony, 
and  there  is  no  substantial  confiict  In  the  evi- 
dence as  to  the  condition  of  the  safe.  This 
witness  was  asked  this  question:  "I  will  ask 
you  what  Mr.  Bamett  represented  to  yon  a 
No.  8  F.  &  B.  safe  was?"  Objection  was 
made  to  this  question  and  overruled,  and  the 
witness  answered:  "Just  before  the  signing 
of  the  contract,  Bamett  and  I  discussed  the 
quality  of  the  safe,  and  he  told  me  Just  what 
it  was  and  what  I  would  get.  A  No.  8  F.  & 
B.  Victor  safe  was  a  fire,  water,  and  burglar 
proof  safe." 

Counsel  for  appellant  contends  that  this 
evidence  was  clearly  inadmissible  and  preju- 
dicial to  the  appellant;  that  it  related  to  con- 
versations and  negotiations  had  between  the 
respondents  and  the  appellant  before  the 
written  contract  sued  upon  was  entered  into; 
and  that  all  such  conversations  and  negotia- 
tions between  the  parties  were  merged  in  the 
written  contract  Referring  to  the  contract., 
it  will  be  observed  that  the  safe  purchased  is 
described  in  such  contract  as  "one  No.  8  F. 
&  B.  Victor  safe."  This  description  stand- 
ing alone  gives  no  Information  as  to  the  char- 
acter or  description  of  the  safe  purchased, 
and  to  give  a  meaning  to  such  description 
requires  some  explanation  which  may  be 
found  in  the  representations  made  by  the 
seller  as  to  what  was  meant  by  the  use  of 
such  words,  or  by  reference  to  some  catalogue 
or  printed  matter  wherein  such  safe  was  fully 
described.  In  this  case  the  question  objected 
to  called  for  a  statement  by  the  witness  of 
what  the  seller  said  such  words  meant  or  a 
description  of  the  kind  of  safe  the  defendants 
were  to  receive  under  a  No.  8  F.  &  B.  Victor 
safe.  This  evidence  in  no  way  contradicted,, 
varied,  or  extended  the  terms  of  the  contract. 
It  merely  described  and  explained  what  wa» 
meant  by  the  language  used  in  the  contract 
as  No.  8  F.  &  B.  Victor  safe,  and  the  kind  and 
quality  of  a  No.  8  F.  &  B.  safe.  This  evi- 
dence was  clearly  admissible.  Jones  on  BM- 
dence,  St  455-156. 

One  R.  H.  Chick,  a  salesman  for  the  Norrls 
Safe  &  Lock  Company,  was  called  as  a  wit- 
ness for  the  defendant^  and  among  other 
things  testified  that  he  had  examined  the 
safe  in  controversy,  found  it  in  a  poor  condi- 
tion, and  not  np  to  grade.  He  was  then 
asked  to  describe  the  safe,  and  did  so,  show- 
ing its  condition  to  be  substantially  as  testi- 
fied to  by  the  witness  Hagan.  During  the 
course  of  the  examination  of  this  witness  he 
defined  the  term  "fireproof,"  and  said  it  was 
a  relative  term,  and  that  a  safe  might  be- 
fireproof  under  certain  conditions,  and  it 
might  not ;  that  be  could  not  tell  whether  the 
safe  was  fireproof  or  not;  that  the  word» 
"F.  &  B."  was  a  common  term  used  by  ail 
manufacturers  to  mean  a  fireproof  body  con- 
taining wlttiin  it  a  burglar-proof  chest,  the 
burglar-proof  chest  to  be  buUt  exactly  ac- 
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cording  to  spedflcations  that  become  stand- 
ard. In  other  words,  the  outside  of  the  chest 
should  be  two  and  a  half  thick  and  the  body 
shall  be  an  inch  and  a  half  thick.  That  form 
has  been  adopted  l^  varlons  companies  In  dif- 
ferent ways.  The  witness  then  testified  as  to 
methods  adopted  by  different  factories  to 
make  their  safes  fireproof  and  burglar-proof, 
and  testified  that  "all  doors  In  standard  safes 
are  either  tongued  and  grooved  or  tight  fit- 
ting." Objection  was  made  to  the  questions 
asked  this  witness  and  the  evidence  given  by 
him  In  response  thereto,  which  described  how 
other  manufacturers  make  their  safes  and 
compared  the  safe  In  controversy  with  safes 
of  other  manufacturers,  and  that  the  safe 
Involved  was  not  a  standard  safe  because  not 
made  In  accordance  with  rules  and  regula- 
tions adopted  by  st&ndard  manufacturers  of 
safes.  This  objection  was  based  upon  the 
fact  that  this  evidence  did  not  fall  within  the 
warranty  as  claimed  by  the  defendants,  and 
that  there  was  no  pretense  that  a  warranty 
had  been  given  to  the  effect  that  the  safe  sold 
the  respondents  was  made  like  other  safes, 
or  that  the  safe  was  made  under  any  mle 
adopted  by  safe  manufacturers  generally  or 
any  claim  made  that  this  particular  safe  bore 
any  similarity  of  theory  of  construction  for 
the  protection  of  its  contents  with  other  safes. 
We  think  this  objection  is  well  founded.  By 
the  contract  the  defendants  agreed  to  pur- 
chase a  No.  8  F.  ft  B.  Victor  safe,  and  the 
plaintiff  in  describing  such  safe  told  the  de- 
fendants that  it  was  a  burglar  and  fire  proof 
safe.  This  amounted  to  an  implied  warranty 
that  the  safe  purchased  was  a  fire  and  burglar 
proof  safe  as  such  term  Is  usually  applied, 
and  that  the  safe  was  suitable  for  the  pni^ 
pose  for  which  It  was  purchased.  Hunter  v. 
Porter,  10  Idaho,  72,  77  Pac.  434;  Huntington 
V.  Lombard,  22  Wash.  202.  60  Pac.  414;  Lan- 
der V.  Sheehan,  32  Mont.  28.  79  Pac.  406;  13 
Am.  &  Eng.  Ency.  of  Law,  135 :  Benjamin  on 
Sales,  t  661;  Kellogg  Bridge  Co.  v.  Hamilton, 
110  U.  S.  108.  3  Sup.  Ct.  637,  28  L.  Ed.  86. 

The  evidence  of  this  witness  to  which  par- 
ticular objection  was  made  went  very  much 
beyond  the  warranty.  The  warranty  was 
that  the  safe  was  to  be  a  fire  and  burglar 
proof  safe  and  suitable  as  a  safe,  and  the 
safe  might  have  been  in  accord  with  such 
warranty,  although  not  manufactured  like 
other  standard  safes  or  upon  the  same  the- 
ory and  method  adopted  by  other  manu- 
facturers In  order  to  make  safes  fireproof. 
If  tbe  safe  In  fact  was  a  fire  and  burglar 
proof  safe  as  such  term  is  usually  considered 
and  was  suitable  to  be  used  as  a  safe,  the 
fact  that  it  was  not  made  upon  the  same  prin- 
ciple as  other  safes  or  In  the  sam^  manner 
or  upon  the  same  theory  or  of  like  material 
would  be  wholly  Immaterial,  and  not  a 
breach  .of  the  warranty.  This  evidence  of 
this  witness  could  have  but  one  tendency, 
and  that  was  to  lead  the  Jury  to  believe  that 
there  had  been  a  breach  of  warranty  by  rea- 
son of  the  fact  that  the  safe  In  controversy 


was  not  constructed  upon  the  same  plan  as 
other  standard  safes  or  resembled  In  con- 
struction other  standard  burglar  and  fire 
proof  safes.  This  evidence  was  prejudicial 
to  the  plaintiff,  and  clearly  outside  and  be- 
yond the  warranty  given  at  the  time  the 
safe  was  sold.  30  Am.  &  Eng.  Ency.  of  Law, 
226.  Any  evidence  which  tended  to  show 
that  the  safe  received  was  not  a  fire  and  bur- 
glar proof  safe  under  ordinary  conditions  or 
was  not  according  to  the  warranty,  because 
of  its  plan  or  method  of  construction  or  be- 
cause of  its  disabled  condition  or  the  man- 
ner In  which  it  bulged  on  tbe  top  or  bottom 
or  side,  or  the  doors  closed  or  fitted,  was 
proper  and  admissible.  But  the  fact  that  the 
safe  was  made  differently  from  other  fire- 
proof safes  or  not  in  accordance  with  the 
rules  or  regulations  adopted  by  other  nuuni- 
facturers,  or  evidence  that  fireproof  safes 
of  other  makes  and  name  were  not  made-  up- 
on tbe  same  plan  and  theory  as  the  safe  in 
controversy  or  of  like  material,  was  not  ad- 
missible, and  was  clearly  outside  of  die  terms 
of  the  implied  warranty.  There  were  two 
methods  open  to  the  defendant  dtber  of 
which  could  be  pursued  in  showing  the  breach 
of  warranty:  First,  that  the  safe  received 
was  In  a  disabled  condition  and  because  of 
such  condition  was  not  a  fire  and  burglar  proof 
safe  and  fit  or  suitable  to  be  used  as  a  safe ; 
second,  that  the  particular  method  or  theory 
upon  which  said  safe  was  constructed,  and 
the  material  which  was  used  in  its  construc- 
tion, were  such  as  to  render  such  safe  unfit 
to  be  used  as  a  safe  and-  not  fireproof  as  such 
term  is  generally  recognized,  and.  If  the  pre- 
ponderance of  the  evidence  was  with  the 
defendants  upon  either  one  of  these  proposl- 
tions,  then  the  duty  of  the  Jury  was  to  find 
a  verdict  for  the  defendants.  This  same 
course  of  reasoning  also  applied  to  evidence 
offered  by  the  plaintiff  on  rebuttal. 

In  rebuttal  the  plaintiff  offered  evidence  to 
show  that  other  safes  manufactured  by  the 
Victor  Safe  &  Lock  Company  upon  the  same 
plan  and  theory  of  construction  as  the  safe 
under  consideration  had  passed  through  fires, 
and  that  the  contents  had  been  properly  and 
adequately  protected.  This  the  trial  court 
refused  to  admit  This  was  clearly  error. 
The  very  best  evidence  that  conld  possibly 
be  received  In  support  of  the  warranty  claim- 
ed was  made  by  the  Victor  Safe  &  Lock  Com- 
pany that  safes  of  similar  kind,  constructed 
upon  the  same  plan  and  theory,  and  out  or 
like  material,  had  passed  through  fires,  and 
the  contents  were  not  materially  Injured. 
The  fact  that  the  safes  to  which  such  evi^ 
dence  was  directed  were  a  different  size  or 
different  number  than  the  particular  safe  un- 
der consideration  would  not  render  such  evi- 
dence inadmissible,  provided  such  safes  were 
constructed  upon  the  same  general  plan  and 
theory  and  of  the  same  material.  The  term 
"fireproof"  as  shown  by  the  expert  witness- 
es, familiar  with  safes,  was  a  relative  term, 
and  a  safe  might  be  fireproof  under  some  coa- 
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ditions  and  not  under  otber  condlttons;  and 
in  this  case,  the  implied  warranty  being  that 
the  safe  waa  fireproof,  It  was  for  the  Jury  to 
detennlne  whether  or  not  the  safe  received 
was  fireproof  In  the  ordinary  sense  of  the 
term  and  under  ordinary  and  reasonable  con- 

ditlODR. 

Tbe  eTldenoe  received  on  bdialf  of  defend- 
ants, over  the  objection  of  tbe  plaintiff  to 
which  we  have  referred,  and  tbe  evidence  of- 
fered by  the  plaintiff  In  rebuttal  and  refused 
upon  the  objection  of  the  defendants,  went 
to  the  very  vitals  of  this  case.  We  are  un- 
able from  tbe  record  to  say  that  the  Jury 
would  have  returned  a  verdict  for  the  defend- 
nnts  If  this  evidence  had  not  been  received 
upon  the  part  of  the  defendants  or  had  been 
received  as  offered  on  'the  part  of  the  plain- 
tiff. It  is  true  the  Jury  might  Itave  found 
for  the  defeodants  because  of  a  breach  of 
the  warranty  on  account  of  the  disabled  con- 
dition of  the  safe,  but  from  the  evidence  in 
the  case  we  are  not  assured  that  this  neces- 
sarily would  have  followed. 

Several  Instructions  given  by  tbe  court 
were  also  erroneous  for  the  reasons  given 
above.  This  necessarily  leads  to  a  reversal 
of  tbis  case. 

Tbe  Judgment  Is  reversed.  Costs  awarded 
to  the  appellant. 

SULLIVAN,  C.  J.,  and  AILSHIB,  J.,  con- 
cur. 


(23  Okl.  2U) 

MNSON  V.  SPAULDING. 
(Supreme  Court  of  Oklahoma.     Feb.  23,  1900.) 

(Byllalui  iy  the  Covrt.) 
1.  Apfbai.  and  Ebbob  (J   901*)  —  Review — 

PKE8UUPTI0NS  —  BUBOEN    Or    SHOWIRO    EB- 
BOR. 

Error  is  never  presumed  by  the  Supreme 
Court.  It  must  always  be  shown  affirmatively 
by  the  record,  or  it  will  be  presumed  that  no 
prejudicial  error  was  committed  by  the  trial 
court,  and  the  judgment  will  be  sustained. 

[Ed.   Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  {  3670;  Dec.  Dig.  {  901.*] 
2.  Appeai.  and  Ebbob  ({  1072*)  —  Rbvibw — 
OvRRBVLiNO  Motion  fob  New  Tbial. 

The  overmllng  of  a  motion  for  a  new  trial 
pro  forma  by  a  trial  court  is  not  in  itself,  and 
in  the  absence  of  any  claim  that  the  judgment 
of  tbe  court  on  the  merits  of  the  cause  is  erro- 
neous, sufficient  to  require  a  reversal  of  the 
cause. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  i  4233% ;  Dec.  Dig.  i  1072.*] 

Error  from  District  Court,  Kingfisher 
Clounty. 

Action  between  J.  T.  Linson  and  D.  V. 
^pauldlng.  From  the  Judgment,  Linson  brings 
•rror.    AflSrmed. 

Wylle.  Noflsinger  &  Hlncb,  for  plaintiff  In 
MTor.  W.  A.  McCartney  and  W.  L.  Moore, 
or  defendant  in  error. 

DUNN,  J.  This  case  presents  an  appeal 
roiD    a  Judgment  of   the  district  court  of 


Kingfisher  county.  There  Is  bat  one  point 
relied  on  by  counsel  for  plaintiff  in  error  to 
secure  a  reversal,  which  Is  that  a  motion  for 
a  new  trial  was  overruled  by  the  trial  court 
pro  forma.  No  contention  or  claim  is  made 
that  In  fact  the  judgment  was  wrong  on  the 
merits. 

A  case  from  the  Supreme  Court  of  tbe  Ter- 
ritory of  Oklahoma — Board  of  Commissioners 
of  Washita  County  v.  Hubble,  8  Okl.  169,  56 
Pac.  1059 — declared  the  familiar  rule  that: 
"Error  is  never  presumed  by  the  appellate 
court  It  must  always  be  shown  aflflrmatlvely 
by  the  record,  or  it  will  be  presumed  that  no 
prejudicial  error  was  committed  by  the  trial 
court,  and  the  judgment  must  be  sustained." 
In  the  light  of  this,  It  will  be  seen  that  we 
must.  In  the  absence  of  a  showing  of  error  In 
the  case,  conclude  that  the  Judgment  of  the 
lower  court  was  correct  in  all  particulars, 
that  both  parties  had  a  fair  trial,  that  the 
court  duly  and  fully  considered  their  differ- 
ent claims,  and  for  Its  conclusion  .rendered  a 
judgment  in  strict  accordance  with  the  law 
giving  proper  relief  to  the  proper  party. 
This  being  true,  conceding  the  question  to  be 
properly  raised,  the  ends  of  justice  in  our 
judgment  would  not  be  attained  by  remand- 
ing such  a  case  for  another  trial  for  the  rea- 
son here  urged.  The  cases  of  Lewis  v.  Hall, 
11  Okl.  684,  69  Pac.  890,  and  Finson  &  Sun- 
day V.  Prentise,  8  Okl.  143,  56  Pac.  1049,  ap- 
pear to  be  in  point  on  the  question.  In  the 
case  of  Lewis  v.  H^ll,  supra.  Justice  Pancoast 
in  the  consideration  thereof  said:  "If  the 
Judgment  was  correct,  no  good  purpose  could 
be  served  by  reversing  the  case,  but,  on  the 
contrary,  great  Injury  would  be  done  to  tbe 
defendant  in  error.  The  plaintiff  In  error 
having  failed  to  bring  the  case  here  In  such 
form  as  to  enable  this  court  to  examine  the 
entire  record,  and  determine  whether  or  not 
there  was.  In  fact,  error  in  the  Judgment  of 
the  court  below,  and  the  presumption  being 
in  favor  of  the  correctness  of  the  Judgment 
of  the  trial  court,  this  case  must  be  affirmed." 
In  the  case  of  Plnson  &  Sunday  v.  Prentise, 
supra,  Mr.  Justice  palner  said:  "The  only 
question  that  should  be  considered  by  this 
court  is:  Did  the  trial  court  render  a  proper 
judgment  in  tbe  case?  And,  if  tbe  court  ren- 
dered a  proper  Judgment,  what  sound  reason 
can  be  given  that  the  overruling  of  a  motion 
for  a  new  trial,  even  pro  forma,  is  prejudicial 
to  the  substantial  rights  of  the  plaintiffs? 
We  cannot  assent  to  establish  a  rule  of  prac- 
tice in  this  territory  which  would  require 
this  court  to  reverse  a  case  upon  such  a  friv- 
olous ground,  regardless  of  the  merits  of  tbe 
case  and  the  Justness  of  the  decision  of  the 
trial  court." 

The  Judgment  of  the  trial  court  Is  accord- 
ingly affirmed. 

KANE,  C.  J.,  and  TURNER,  WILLIAMS, 
and  HAYES,  J  J.,  concur. 
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(26  Okl.  383) 

riRST  NAT.  BANK  OF  OOLIilNSVIIiLB  v. 

DANIE5LS. 
(Supreme  Coart  of  Oklahoma.    May  10,  1910.) 

(SyllalnM  by  the  Court  J 

1.  Appkai.  and  Bbbob  (I  668*)— DiBinssAi/— 
Gask-Madb  Settled  in  Party's  Absence. 

A  proceeding  in  error  brought  to  this  court 
on  a  case-made,  where  it  does  not  appear  from 
the  record  or  otherwise  that  the  defendant  was 
present  either  personally  or  by  counsel  at  the 
settlement,  or  that  notice  of  the  time  thereof 
was  served  or  waived,  or  what  amendments 
suggested,  if  any,  were  allowed  or  disallowed, 
will  be  dismissed  on  motion  of  defendant  in  er- 
ror, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent   Dig.  {{  2523-2529;    Dec.  Dig.  { 

5es.*i 

(Additional  Byllabin  by  Editorial  Staff.) 

2.  Appeal  and  Ebbob  (J  708»)— Pbocedubb— 
Heabino  or  Motions. 

It  is  the  uniform  practice  in  the  Supreme 
Court  to  take  up  all  motions  filed  in  causes  on' 
the  docket  as  soon  after  the  filing  of  the  same 
as  the  oppbsing  party  shall  have  reasonable  op- 
portunity to  make  answer  thereto,  but  there  is 
no  rule  requiring  parties  to  give  notice  of  the 
hearing  of  the  court  on  a  motion  to  dismiss. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3155 ;   Dec.  Dig.  {  798. •] 

3.  Appeal  and  Erbob  ({  568*)— Case- Made— 

An  order  that  a  further 'extension  of  30 
days  be  granted  to  defendant  to  make  and  serve 
a  case-made  on  appeal  to  the  Supreme  Court, 
and  that  plaintiCC  be  given  until  a  specified  date 
to  suggest  amendments  and  5  days  in  which  to 
settle  the  case,  contemplated  that  nlaintiS  should 
have  5  days'  notice  of  the  settlement,  of  the 
case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  568.*] 

Error  from  Rogers  County  Court;  Archi- 
bald Bonds,  Judge. 

Action  by  S.  W.  Daniels  against  the  First 
National  Bank  of  Colllusville.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Dismissed. 

William  M.  Hall  and  James  i.  Davenport, 
for  plaintiff  In  error.  J.  K.  League,  for  de- 
fendant in  error. 

• 

HATES,  J.  On  the  8th  day  of  March,  1910, 
the  court  rendered  an  opinion  in  this  case 
sustaining  a  motion  of  defendant  in  error  to 
dismiss  upon  the  ground  that  no  notice  was 
served  by  plaintiff  in  error  upon  defendant 
in  error  of  the  time  and  place  the  case-made 
would  be  presented  to  the  trial  Judge  for 
settlement,  A  petition  for  rehearing  was 
thereafter  filed,  and  the  court,  after  examin- 
ing the  briefs  filed  in  support  of  the  petition, 
has  reached  the  conclusion  reached  in  its 
former  opinion  and  adheres  to  same.  But, 
since  language  was  used  in  the  former  opin- 
ion that  might  be  misleading  to  the  bar,  in 
the  statement  of  the  general  rule  applicable 
to  the  questions  raised  by  this  motion,  the 
former  opinion  is  withdrawn,  and  this  opin- 
ion upon  the  petition  for  reheai'Ing  shall  con- 


stitute also  the  opinion  of  the  court  <»  tb« 
merits  of  the  motion  to  dismiss. 

Plaintiff  in  error  complains  in  bis  petition 
for  r^eariug  that  the  motion  to  dismiss  was 
considered  and  ruled  upon  by  the  court  with- 
out notice  to  him  of  any  hearing  thereon. 
There  is  no  statute  or  rule  of  court  requiring 
that  parties  to  a  proceeding  in  tliis  court 
shall  be  given  notice  of  the  bearing  of  the 
court  upon  a  motion  to  dismiss.  It  has  been 
the  uniform  practice  of  the  court  since  Ita 
organization  to  take  up  and  consider  all  mo- 
tions filed  in  causes  on  the  docket  as  soon  aft- 
er the  filing  of  the  same  as  the  opposing  par- 
ty shall  have  had  a  reasonable  opportunity 
to  make  answers  thereto.  Rule  8  requires  10 
days'  notice  prior  to  the  commencement  of 
each  term  of  the  court  shall  be  given  by  the 
clerk  of  the  court  to  all  the  attorneys  of  the 
day  <m  which  each  cause  shall  be  heard;  bat 
this  rule  applies  to  the  submission  of  causes 
on'  the  merits  and  has  no  application  to  mo- 
tions. No  motion  shall  be  argued  unless  by 
direction  of  the  court  Rule  4.  AH  motions 
shall  be  In  writing,  and,  when  a  motion  is 
filed  with  the  clerk,  it  must  show  service  on 
the  opposite  party  as  to  the  time  it  will  be 
filed,  and  he  shall  have  10  days  thereafter  in 
which  to  answer  the  same.  Rule  5.  A  con- 
sideration of  all  motions  as  soon  after  they 
have  been  filed  as  will  permit  the  opposing 
party  to  file  briefs  in  opposition  thereto  is 
necessary  to  the  dispatch  of  the  business  of 
the  court  and  often  results  in  saving  litigants 
useless  expense  and  avoids  delay  In  the  ad- 
ministration of  Justice. 

The  case-made  in  this  proceeding  was  sign- 
ed and  settled  by  the  trial  Judge  In  the  ab- 
sence of  defendant  in  error  and  without  no- 
tice to  him  of  the  time  and  place  the  same 
would  be  signed  and  settled.  In  Ft  Smith  & 
Western  Ry.  Co.  v.  State  Nat  Bank  of  Shaw- 
nee, 106  Pac.  647,  in  the  body  of  the  opinton, 
the  general  rule  applicable  to  this  class  of 
cases,  quoted  language  of  section  233  of 
Burdick's  Work  on  New  Trials  and  Appeals, 
is  stated  as  follows:  "It  is  a  well-established 
rule  that.  If  no  notice  of  the  time  of  settle- 
ment is  given  or  waived,  and  there  is  no  ap- 
pearance of  the  opposite  party,  either  in  per- 
son or  by  counsel,  the  case  so  settled  is  a  nulli- 
ty." There  are  exceptions  to  the  general  rule 
as  stated  in  the  language  of  the  text  Kansas 
Farmers'  Mutual  Fire  Ins.  Co.  v.  Amick,  36 
Kan.  99,  12  Pac.  338,  illustrates  the  excep- 
tion. In  that  case  it  was  held  that,  although 
the  record  did  not  affirmatively  show  that  no- 
tice had  been  given  of  the  time  when  the  case 
would  be  settled  and  signed,  if  It  appeared 
that  amendments  were  suggested  by  defend- 
ant in  error  all  of  which  had  been  allowed, 
defend-int  could  not  complain  of  want  of  no- 
tice; or,  if  some  of  the  amendments  which 
had  been  suggested  had  been  disallowed  and 
were  immaterial,  be  could  not  complain.  The 
facts  in  Ft.  Smith  k  Western  Ry.  Co.  Case, 
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Bupra,  fall  to  bring  that  case  within  the  ex- 
ception to  the  general  rule  requiring  notice, 
and  It  Is  correctly  stated  In  the  syllabus  of 
the  opinion  that:  "A  proceeding  In  error 
brought  in  this  court  on  a  case-made,  where 
it  does  not  appear  from  the  record  or  other- 
wise that  the  defendant  was  present,  either 
personally  or  by  counsel  at  the  settlement, 
nor  that  notice  of  the  time  thereof  was  serv- 
ed or  waived,  nor  the  date  of  the  signing  and 
settlement,  nor  what  amendments  suggested 
were  allowed,  or  disallowed,  will  be  dismiss- 
ed on  motion  of  defendant  in  error."  The 
Kansas  Farmers'  Mutual  Fire  Insurance  Com> 
pany  v.  A^ick,  supra,  was  approved  and  fol- 
lowed by  the  territorial  Supreme  Court  in 
Symns  Grocer  Co.  et  aL  v.  Burnbam,  Hanna, 
Hunger  &  Oo.,  5  Okl.  222,  47  Pac.  1059,  In 
which  latter  case  It  appeared  from  the  rec- 
ord that  defendant  in  error  had  suggested 
amendments,  all  of  which  had  been  allowed, 
and,  in  addition  thereto,  had  waived  notice 
of  the  time  and  place  of  settling  the  case- 
made,  and  a  notice  was  held  unnecessary. 

We  think  that  the  rule  so  as  to  include  the 
exceptions  may  be  stated  as  follows:  A  case- 
made,  which  has  been  signed  and  settled 
without  notice  to  defendant  in  error  of  the 
time  and  place  of  signing  and  settling  same, 
will  not  he  considered,  unless.lt  appears: 
First,  that  defendant  has  waived  such  notice 
or  appeared  in  person  or  by  counsel  at  the 
time  and  place  of  settling  same;  second,  that 
defendant  suggested  amendments  all  of  which 
were  allowed;  third,  that  defendant  suggest- 
ed amendments  all  of  which  were  allowed, 
except  those  that  were  immaterial.  Christie 
T.  Carter,  56  Kan.  166,  42  Pac.  708.  In  the 
case  at  bar,  notice  was  not  given  and  was  not 
waived.  It  is  not  made- to  appear  whether 
any  amendments  were  suggested,  or  whether, 
if  suggested,  they  were  allowed. 

It  Is  contended  by  plaintiff  in  error  that 
the  OTiet  extending  the  time  In  which  to 
make  and  serve  the  case-made  does  not  re- 
guire  that  notice  of  the  time  and  place  of 
settling  same  shall  be  given.  The  language 
>f  the  order  is  not  free  from  ambiguity  and 
reads  as  follows:  "  •  •  •  It  Is  hereby 
>rdered  by  the  court  that  a  further  extension 
>f  30  days  from  said  April  13, 1909,  be  grant- 
id  to  said  defendant  to  make  and  serve  a 
;ase-made  on  appeal  to  the  Supreme  Court  In 
laid  cause  and  plaintiff  be  given  until  June 
.,  1909,  to  suggest  amendments  and  five  days 
n  which  to  settle  case."  Defendant  in  error 
vas  plaintifl  below.  If  it  was  not  Intended 
>y  the  last  clause  of  that  portion  of  the  or- 
l<»r  quoted  above  to  require  that  he  should 
tave  five  days'  notice  of  the  settlement  of  the 
ase,  then  the  order  provides  that  defendant 
n  error  be  given  until  June  1,  1909,  to  suggest 
.ni<yidments  and  five  days  in  which  to  settle 
be  case.  But  defendant  in  error  was  not 
tteuipting  to  settle  the  case,  and  to  so  con- 
true  this  language  of  the  order  not  only 


leads  to  an  absurdity,  but  convicts  the  trial 
Judge  of  an  attempt  to  deprive  defendant  In 
error  of  notice  of  the  time  and  place  of  set- 
tlement of  the  case  if  he  has  such  power. 
We  think  no  such  meaning  is  contemplated 
by  the  order  but  it  was  intended  that  defend- 
ant in  error  should  have  five  days'  notice  of 
the  settlement  of  the  case. 

For  the  foregoing  reasons,  the  petition  for 
rehearing  is  denied,  and  the  cause  dismissed. 

DUNN,  C.  J.,  and  WILUAMSv  TURNDB, 
and  KANB,  JJ.,  concur. 


(25  Okl.  69) 

PAUI/TBR  V.  MANUBL, 

MANUEL  V.  PAULTER  et  aL 

(Supreme  Court  of  Oklahoma.     Not.  9,  1009. 
Rehearing  Denied  May  17,  1910.) 

(8vll<iiu»  fry  the  Court.) 

1.  Appeal  and  Ebsos  ({  14*)— Cross -Appbai. 
—Dismissal. 

A  cross-appeal  must  be  prosecuted  like 
other  appeals,  or  they  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  14.*] 

2.  Appeal  and   Ebbob   ({  407*)— Csoas- Ap- 
peal—Pailurb  TO  Serve  Citation. 

Under  the  law  in  force  in  the  Indian  Ter- 
ritory at  the  time  of  the  admission  of  the  state, 
a  citation  is  one  of  the  necessary  elements  of  a 
cross-appeal  taken  after  the  term,  and  if  it  be 
not  issued  and  served  upon  the  appellee  to  the 
cross-appeal  before  the  end  of  the  next  ensuing 
term  of  the  appellate  court,  and  be  not  waived, 
the  cross-appeal  becomes  inoperative. 

[Ei.  Note.— E\>r  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  t  407.*] 

3.  Appeal  and  Ebbob  ({  1019*)— Repobt  or 

Master— Setting  Aside. 

The  legal  presumption  where  the  evidence 
is  conflicting  is  that  the  findings  of  fact  of  a 
master  in  chancery  are  correct,  and  bis  report 
will  not  be  set  aside  unless  it  appears  with  rea- 
sonable clearness  that  be  has  faUen  into  a  mis- 
take of  fact. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Erro^  Cent  Dig.   H  4008-4010;    Dec  Dig.  | 

4.  Deeds  (8  68*)— Oancellatioh  or  Inbtbd- 
MENTs  (§  58*)— Validity. 

Where  a  grantor  is  of  a  mind  so  weak  and 
ignorant  that  she  had  no  intelligent  conception 
of  the  qaality  or  the  quantity  of  land  she  was 
undertaking  to  convey,  and  had  no  intelligent 
idea  of  the  price  offered  and  paid  her,  does  not 
understand  numbers,  and  cannot  count  money, 
and  is  so  ignorant  and  weak-minded  that  she 
does  not  know  whether  $15  is  more  than  $30, 
or  whether  $10  is  more  than  $100,  and  where 
the  consideration  was  grossly  inadequate,  a 
court  of  equity,  upon  application  of  the  injured 
party,  will  grant  relief  by  setting  aside  the  con- 
veyance ;  and,  where  the  property  has  been  con- 
veyed by  her  grantee,  and  a  reconveyance  by 
him  cannot  be  ordered,  a  court  of  equity  will  re- 
tain jurisdiction,  and  grant  the  plaintiff  judg- 
ment for  the  value  of  her  land,  less  the  amount 
actually  received  by  her  from  her  grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  §ji  140-155;  Dec.  Dig.  6  68;*  Cancella- 
tion of  In.stniments,  Cent  Dig.  §§  118-120; 
Dec.  Dig.  $  .">8.*] 
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Appeal  from  the  United  States  Coart  for 
tbe  Western  District  of  the  Indian  Territory 
at  Muskogee;  William  R.  Lawrence,  Judge. 

Action  by  Robert  J.  Manuel,  guardian  of 
Lizzie  Manuel,  against  J.  F.  Paulter  and  the 
Oklahoma  Land  Company.  Decree  for  plain- 
tiff and  defendant  Paulter  appeals,  and  plain- 
tiff brings  cross-appeal  against  the  Oklahoma 
Land  Company.    Affirmed. 

This  action  was  originally  brought  in  the 
United  States  Court  for  the  Western  Dis- 
trict of  tbe  Indian  Territory  at  Muskogee, 
by  Robert  J.  Manuel  as  guardian  of  Lizzie 
Manuel,  hereinafter  called  plaintiff,  against 
J.  F.  Paulter  and  the  Oklahoma  Land  Com- 
pamy,  hereinafter  called  defendants.  Plain- 
tiff alleges  In  his  complaint  that  Lizzie  Man- 
uel is  a  Creek  freedwoman,  and  that  as  such 
she  had  allotted  to  her,  and  has  received, 
from  the  government  of  tbe  United  States 
160  acres  of  land,  situated  a  few  miles  west- 
of  Muskogee  In  the  Creek  Nation,  as  her  sur- 
plus allotment ;  that  she  Is  now,  and  has  been 
during  all  her  lifetime,  a  person  of  unsound 
mind,  and  mentally  incapable  of  managing 
her  own  affairs,  and  Incompetent  to  contract. 
He  charges  that  on  April  28,  1904,  defendant 
Paulter,  knowing  full  well  that  Lizzie  Man- 
uel was  a  person  of  unsound  mind,  and  in- 
capable of  understanding  or  transacting  any 
kind  of  business,  especially  business  relating 
to  the  sale  of  land,  and  knowing  that  she  was 
without  sufficient  knowledge  as  to  the  value 
of  land,  by  persuasion  and  coaxing  induced 
her  to  execute  and  deliver  to  him  a  warranty 
deed  conveying  120  acres  of  land ;  that  said 
deed  expressed  a  consideration  of  $500.  while, 
as  a  matter  of  fact,  tbe  sum  of  only  $220  was 
paid  by  defendant  Paulter  to  her ;  that  on  the 
28th  day  of. May,  1004,  defendant  Paulter, 
with  full  knowledge  of  Lizzie  Manuel's  con- 
dition, by  persuasion  and  coaxing  induced 
her  to  execute  to  him  a  second  warranty  deed 
conveying  40  acres  of  such  allotment;  that 
said  deed  expressed  a  consideration  of  $150. 
He  also  charged  that  on  December  17,  1904, 
while  an  application  was  pending  In  the  Unit- 
ed States  Court  for  the  Western  District  of 
the  Indian  Territory  for  an  inquiry  as  to  the 
sanity  of  the  said  Lizzie  Manuel,  and  for  tbe 
appointment  of  a  guardian  of  her  person  and 
estate,  the  defendant  Paulter  pretended  to 
make  a  sale  to  the  Oklahoma  Laud  Com- 
pany of  a  portion  of  the  land  purported  to  be 
conveyed  by  the  deeds  from  Lizzie  Manuel  to 
him.  He  alleges  that  snid  pretended  sale  was 
made  by  the  defendant  Paulter  to  the  Okla- 
homa Land  Company  for  the  purpose  of  di- 
vesting defendant  Paulter  of  the  title  to  the 
land  before  the  court  could  adjudge  Lizzie 
Manuel  a  person  of  unsound  mind  and  ap- 
point a  guardian  of  her  estate.  Plaintiff 
prays  for  a  Judgment  of  the  court,  declaring 
the  deeds  from  Lizzie  Manuel  to  Paulter  void, 
and  for  Judgment  against  the  Oklahoma  Land 
Company,  decreeing  that  the  deed  executed 
by  Paulter  to  It  be  declared  void  and  direct- 


ing the  same  to  be  canceled,  and  for  general 
and  special  relief. 

Defendants  filed  separate  answers  to  plain- 
tiff's petition,  and  each  of  them  denies  that 
Lizzie  Manuel  was,  at  the  time  of  the  execn- 
tion  of  the  deeds  to  Paulter,  a  i>erson  of  nn- 
Bound  mind,  and  mentally  incapable  of  con- 
tracting, and  deny  that  at  the  time  of  making 
such  sale  her  conduct  and  conversation  was 
such  as  to  apprise  defendant  Paulter  of  tbe 
condition  of  her  mind,  and  each  denies  tliat 
tbe  consideration  paid  by  Paulter  to  her  was 
wholly  inadequate.  Defendant  Panlter  al- 
leges that  in  the  deed  executed  by  Lizzie 
Manuel  on  April  28,  1904,  there  was  included 
40  acres  of  land,  allotted  to  her  as  her  home- 
stead, which  should  not  have  been  in  the 
deed,  and  that  there  was  therefore  40  acres 
that  should  have  been  included;  that  the 
deed  of  May  28th  was  executed  by  her  for 
the  purpose  of  correcting  this  error,  and  that 
he  had  reconveyed  to  Lizzie  Manuel  tbe  40 
acres  that  was  included  by  mistake  In  the 
first  deed.  Both  defendants  deny  that  the 
sale  of  the  land  by  defendant  Paulter  to  the 
Oivlahoma  Land  Company  on  December  17, 
1904,  was  made  for  the  purpose  of  divesting 
tbe  title  to  said  lands  out  of  the  defendant 
Paulter  and  into  the  land  company,  and 
thereby  avoid  the  effect  of  an  adjudication  of 
Lizzie  Manuel  as  being  insane,  and  the  ai>- 
polntment  of  a  guardian  for  her  person  and 
estate ;  and  allege  that  said  sale  was  made 
in  good  faith  for  valuable  considerations,  and 
that  the  Oklahoma  Company  had  no  knowl- 
edge or  notice,  at  the  time  of  its  purchase  of 
the  land  from  Paulter,  of  the  mental  condi- 
tion of  Lizzie  Manuel,  and  no  actiral  notice 
of  the  pendency  of  the  petition  of  plaintiff  to 
have  her  adjudged  insane  and  a  guardian  of 
her  pei'son  and  estate  appointed.  The  case 
was  referred  by  the  court  to  a  special  mas- 
ter, to  report  findings  of  fact  and  conclusions 
of  law.  The  master,  by  his  report  or  findings 
of  fact,  found  the  issues  of  fact  as  to  the 
mental  condition  of  Lizzie  Manuel  at  the 
time  of  the  execution  of  said  deeds  by  her  to 
Paulter  as  alleged  In  plaintiff's  complaint 
He  further  found  that  the  consideration  paid 
by  Paulter  to  her  was  grossly  inadequate^' 
and  that,  while  the  evidence  showed  that  the 
sum  of  $250,  was  paid  by  the  defendant  Paul- 
ter for  her  land,  she  had  realized  for  her  own 
benefit  only  the  sum  of  $58.  He  farther 
found  that  the  land  at  the  time  of  its  sale 
to  the  Oklahoma  Land  Company  was  worth 
the  sum  of  $1,500;  that  the  Oklahoma  Land 
Company  did  not  know,  and  did  not  have  any 
actual  notice  of,  the  mental  condition  of  Liz- 
zie Manuel  when  it  bought  the  land  of  Panl- 
ter. He  found  as  his  conclusions  of  law  that 
the  deeds  from  Lizzie  Manuel  to  Paulter  were 
voidable;  that  the  petition  pending  in  tbe 
probate  court  asking  that  Lizzie  Manuel  b? 
declared  insane  was  not  constructive  notice 
to  the  Oklahoma  Land  Company,  and  tbnt 
the  Oklahoma  Land  Company  was  an  inno- 
cent purchaser  for  value  without  notice,  and 


Digitized  by 


Google 


OU.) 


PAULTEB  ▼.  HANUBL. 


751 


had  a  good  title  to  the  land  In  controversy, 
and  recommended  that  a  decree  be  rendered 
declaring  the  Oklahoma  Land  Company  the 
owner  of  the  land  In  controversy,  and  that 
plaintiff  recover  against  the  defendant  Paol- 
ter  the  valne  of  said  land  at  the  time  of  the 
execution  of  said  deeds,  the  sum  of  $1,500, 
less  the  earn  of  $58,  actually  used  by  Lizzie 
Manuel  for  her  benefit  A  decree  was  render- 
ed by  the  court  In  conformity  with  the  rec- 
oDunendations  of  the  master.  From  this  de- 
cree defendant  Paulter  filed  his  appeal  In  the 
United  States  Court  of  Appeals  for  the  In- 
dian Territory,  and  plaintiff  prosecutes  here- 
in his  cross-petition  against  the  Okahoma 
Land  Company,  by  which  he  seeks  to  have  re- 
versed that  portion  of  the  decree  which  d^ 
Clares  that  the  Oklahoma  Lend  Company  Is 
the  owner  of  the  land  in  controversy,  and 
that.lt  acquired  same  for  a  valuable  consid- 
eration, without  notice,  either  actual  or  con- 
structive, as  to  the  mental  condition  of  Liz- 
zie Manuel  at  the  time  she  conveyed  the  same 
to  Paulter. 

N.  A.  Gibson  and  Masterson  Peyton,  for 
appellant,  Paulter.  Gibson  &  Thurman,  for 
appellee  Oklahoma  Land  Co.  S.  B.  Daws, 
for  appellee  Manud. 

ELAYES,  J.  (after  stating  the  facts  as 
above).  The  judgment  In  this  action  was 
rendered  in  the  United  States  Court  for  the 
Western  District  of  the  Indian  Territory  at 
Muskogee  on  the  29th  day  of  June,  1907. 
On  the  lf>th  day  of  September,  1907,  appel- 
lant presented  to  the  Honorable  William  R. 
Lawrence,  Judge  of  the  United  States  Court 
of  Appeals  for  the  Indian  Territory,  bis 
petition  for  appeal,  which  was  allowed,  and 
the  transcript  was  filed  in  the  United  States 
Court  of  Appeals  for  the  Indian  Territory 
on  October  21,  1907,  where  the  cause  was 
pending  on  the  admission  of  the  state.  On 
the  17th  day  of  October,  1907,  appellee  Rob- 
ert J.  Manuel,  as  guardian  of  Lizzie  Man- 
uel, presented  to  the  said  William  R.  Law- 
rence bis  petition  for  a  cross-appeal,  which 
-was  allowed,  and  the  transcript  was  filed  in 
this  court  on  March  14,  1908.  No  citation 
was  issued  by  Judge  I.awrence  at  the  time 
he  allowed  the  cross-appeal,  and  none  has 
been  Issued  by  this  court,  or  any  member 
thereof.  By  the  cross-appeal,  appellee  in 
the  main  appeal  seeks  to  have  reversed  that 
portion  of  the  Judgiiieot  of  tbe  trial  court 
which  decrees  the  Oklahoma  Land  Company 
to  t>e  the  owner  of  the  land  In  controversy. 
The  Oklahoma  Land  Company  was  not  a 
party  to  the  appeal  taken  by  appellant,  Paul- 
ter, and  entered  no  general  appearance  in 
this  court  to  the  cross-appeal  before  the  end 
of  the  next  ensuing  term  of  this  court  after 
the  cross-appeal  was  taken.  Counsel  for  the 
Oklahoma  Land  Company  in  their  brief  have 
raised  the  question  of  this  court's  Jurisdic- 
tion to  determine  any  matters  raised  by  the 
<^o8s-appeal.    It  has  several  times  been  held 


by  this  court  that  the  act  of  ODngress  of 
March  8,  1905  (Act  March  3,  1905,  c.  1479, 
par.  12,  33  SUt  1081  [U.  a  Comp.  St  Supp. 
1900,  p.  218]),  put  In  force  in  the  Indian 
Territory  the  federal  appellate  procedure, 
and  that  such  procedure  governs  all  appeals 
taken  from  judgments  rendered  In  tbe  Unit- 
ed States  courts  of  the  Indian  Territory  be- 
fore the  admission  of  the  state.  Kelley  v. 
McCombs  et  al..  102  Pac.  188;  Parks  v.  City 
of  Ada,  103  Pac.  607.  Cross-appeals  must 
be  prosecuted  like  other  appeals.  The  S.  S. 
Osborne,  105  U.  8.  447,  26  L.  Ed.  1065;  Hil- 
ton V.  Dickinson,  108  U.  S.  165,  2  Sup.  Ct 
424,  27  Lfc  fiU.  688;  Ferrar  ▼.  CharchiU,  13S 
U.  S.  600,  10  Sap.  Ct  771.  84  Ia  Ed.  216. 
Citation  is  one  of  the  necessary  elements 
of  an  appeal  taken  after  tbe  term,  and  if  it 
be  not  Issued  and  served  before  the  end  of 
the  next  ensuing  term  of  the  appellate  court, 
and  be  not  waived,  the  appeal  becomes  In- 
operative. Parks  V.  Cnty  of  Ada,  supra; 
Jacobs  V.  George,  160  U.  S.  415,  14  Sup.  Ot 
159,  37  L.  £}d.  112T.  On  tbe  28th  day  of 
March,  1908,  appellee,  Robert  Mannd,  as 
guardian,  had  issued  by  the  clerk  of  this 
court  a  summons  in  error,  notifying  appel- 
lant, J.  F.  Paulter,  and  the  Oklahoma  Land 
Company  of  his  cross-appeal,  and  this  sum- 
mons in  error  was  served,  but  appellee  could 
not  complete  his  cross-appeal  In  this  man- 
ner. While  no  specific  form  of  citation  is 
required,  and  It  is  probable  that  tbe  notice 
contained  in  the  summons  in  error  would 
be  sufficient  if  the  clerk  of  the  court  had  had 
authority  t6  issue  citation,  yet  the  clerk  is 
without  such  authority.  Parks  v.  CJity  of 
Ada,  supra;  Freeman  v.  Clay  et  al.,  48  Fed. 
849.  1  C.  O.  A.  115;  United  States  v.  Hodge, 
3  How.  534,  11  L.  Ei  714.  The  cross-ap- 
peal, therefore,  after  the  expiration  of  the 
ensuing  terra  of  this  court  after  the  allow- 
ance thereof,  became  inoperative,  and  we 
can  review  nothing  attempted  to  l)e  presovt- 
ed  by  it 

Counsel  for  appellant,  in  the  main  appeal, 
urge  in  their  brief  several  assignments  of  er- 
ror, but  all  the  different  assignments  urged 
by  them  in  effect  present  but  one  conten- 
tion, which  is  that  at  the  time  Lizzie  Man- 
uel executed  the  deed  of  conveyance  to  ap- 
pellant, she  was  a  person  of  sound  mind, 
with  sufflcient  mental  capacity  to  make  the 
conveyance;  that  she  received  a  fair  con- 
sideration for  the  land  conveyed,  and  no 
fraud  was  perpetrated  in  the  transaction. 
Tbls  contention  presents  only  issues  of  fact. 
Many  witnesses  for  both  parties  testified 
before  the  master  upon  these  questions,  and 
tbe  master,  after  bearing  all  the  evidence, 
found  upon  all  these  Issues  against  appel- 
lant, and  the  trial  court  approved  and  con- 
firmed bis  findings,  and  entered  judgment 
accordingly.  The  master  found:  "That  Liz- 
zie Manuel  was,  at  the  time  of  signing  the 
deeds  to  J.  F.  Paulter,  and  has  been  contin- 
uously from  her  childhood,  of  a  very  weak 
mind,  and  very  ignorant     Her  mind  is.  ao 
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weak,  and  she  Is  so  Ignorant,  that  she  has 
no  Intelllgrent  conception  of  the  quantity 
nor  quality  of  the  land  she  was  undertaking 
to  convey,  nor  did  she  have  any  Intelligent 
Idea  of  the  price  offered  and  paid  to  her. 
She  does  not  understand  numbers,  nor  can 
she  count  money.  When  she  made  her  mark 
to  the  deeds,  and  had  the  same  explained  to 
her  by  members  of  the  Buck  family  who 
went  with  her  and  a  notary  public,  she  did 
not  know,  nor  bad  she  mental  capacity  to 
comprehend,  that  she  was  conveying  120 
acres  of  land,  and  was  to  receive  therefor 
$260.  She  understood  that  she  was  only 
selling  land  to  get  money;  but  what  or  how 
much  land  was  conveyed,  or  how  much  mon- 
ey she  was  receiving  or  to  receive,  was  be- 
yond her  comprehension.  She  was  then,  and 
still  is,  so  Ignorant  and  weak-minded  that 
she  does  not  know  whether  $15  Is  more  or 
less  than  $.%,  or  whether  $10  Is  greater  or 
less  than  $100.  That  her  weakness  of  mind 
was  sufficiently  apparent,  from  her  conduct 
and  conversation,  to  attract  the  attention 
of  the  purchaser,  Panlter,  and  put  him  upon 
notice  and  Inquiry  concerning  her  mental 
capacity  to  contract  •  •  •  The  sum  of 
$250  paid  by  the  defendant  Paulter  for  tsald 
land  was  grossly  inadequate."  We  have 
carefully  examined  all  the  evidence;  and, 
while  there  is  «ome  conflict,  we  believe  that 
the  master  was  fully  warranted  in  the  find- 
ing above  set  out  Under  the  rule  of  the  Ju- 
risdiction in  which  this  case  arose  and  was 
tried,  the  legal  presumption,  where  the  evi- 
dence is  conflicting,  is  that  the  finding  of 
ftict  of  the  master  in  chancery  is  correct 
and  his  report  will  not  be  set  aside,  unless 
it  appears  with  reasonable  clearness  that 
he  has  fallen  into  a  mistake  of  fact  Blake- 
more  V.  Johnson,  103  Pac.  554;  Guarantee 
Gold  Bond  Loan  A  Sav.  Co.  r.  Edwards,  164 
Fed.  80»,  90  C.  C.  A.  585. 

The  master  does  not  find  that  Lizzie  Man- 
uel Is  Insane,  or  that  she  is  without  mental 
capacity  suflJcient  to  transact  any  business 
whatever,  but  be  finds  that  her  mind  Is  so 
weak,  and  she  is  so  Ignorant  and  her  intelli- 
gence is  so  inferior,  that  she  was  unable  to 
comprehend  or  understand  the  nature  or 
character  of  the  transaction  by  which  she 
conveyed  her  land  to  appellant  This  woman 
from  childhood  has  had  a  very  weak  mind, 
bordering  on  idiocy.  She,  however,  is -not  en- 
tirely without  mental  capacity,  for  she  has 
sufficient  Intelligence  to  know  how  to  work, 
is  a  good  cook,  and  discharges  the  other  du- 
ties of  a  servant  satisfactorily  to  those  em- 
ploying her.  She  is  able  to  transact  minor 
and  unimportant  business,  such  as  buying 
clothing,  small  quantities  of  groceries,  and 
knows  the  value  thereof.  She  understood 
what  it  was  to  have  a  bank  account  and  that 
money  could  be  drawn  by  Issuing  checks 
thereon.  She  is  unable  to  read  and  write, 
but  at  several  times  after  the  sale  of  her 
land  she  requested  others  to  draw  checks  for 
her  upon  the  bank  where  she  had  her  ac- 


count for  small  amounts,  but  the  evidence 
Is  convincing  that  she  was  Incapable  of  nn- 
derstanding  the  nature  and  character  of  the 
transaction  between  her  and  appellant.  Sbe 
did  not  then  know,  and  does  not  now  know 
how  many  acres  of  land  she  bad  conveyed,  or 
Its  value,  and  Is  and  was  at  the  time  abe  ex- 
ecuted the  deed  mentally  Incapable  of  un- 
derstanding same.  She  cannot  count  10,  and 
does  not  know  which  Is  greater,  $10  or  f  100, 
and  has  no  idea  of  values  whatever  above 
small  amounts,  such  as  the  price  of  a  dress, 
pair  of  shoes,  or  small  quantities  of  gro- 
ceries. After. the  restrictions  upon  her  pow- 
er  to  sell  her  allotment  were  removed,  sbe  at 
once  became  anxious  to  sell  the  same.  Wit- 
nesses testify,  and  it  is  not  controverted  or 
denied,  that  she  gave  to  appellant  as  ber 
reason  for  wanting  to  sell  that  she  wanted  to 
sell  the  land  before  somebody  else  sold  ft 
and  she  would  not  get  the  money.  Tlie  rea- 
son assigned  by  her  to  appellant  for  wanting 
to  sell  the  land  was  sufficient  to  put  him  on 
notice  of  her  Inability  to  understand  tbe  na- 
ture and  character  ot  her  rights  and  inter- 
est in  and  to  the  land  and  her  power  to  con- 
trol the  same.  At  the  time  of  the  sale  she 
was  living  with  a  family  by  the  name  of 
Buck.  Several  members  <A.  this  family  ac- 
companied her  to  town  on  the  day  the  deed 
was  executed,  and  were  present  at  the  time 
of  the  execution  of  the  deed.  One  member 
of  this  family  received  $100  of  the  n>OD- 
ey  purported  to  have  been  paid  by  appe- 
lant to  Lizzie  Manuel  for  the  land.  This  In- 
cident, together  with  the  conduct  of  the  mem- 
bers' of  the  Buck  family,  show  them  to  have 
been  Interested  in  the  sala  Mrs.  Buck,  wbo 
received  the  money,  executed  her  note  for 
the  amount  but  the  same,  although  due,  has 
never  been  i>ald.  AU  the  members  of  the 
Buck  family  who  were  present  at  the  execu- 
tion of  the  deed  appeared  as  witnesses  for 
appellant  at  the  trial.  But  their  evidence  as 
to  what  took  place  at  the  time  of  tbe  execu- 
tion is  at  variance  vrlth  the  evidence  of  the 
notary  who  took  tiie  acknowledgment  and 
with  the  evidence  of  each  other.  The  notary 
stated  that  he  made  no  explanation  of  tbe 
deed  at  the  time  of  the  execution  thereof,  ex- 
cept that  he  read  tbe  same ;  that  Llszie  Man- 
uel said  she  understood  It  but  he  did  not 
know  whether  she  did  or  not  Some  mem- 
bers of  the  Bode  famOy  testified  that  a  full 
explanation  of  the  deed  and  Its  contents  was 
made  to  her.  Others  testified  that  nothing 
was  done  except  the  reading  of  tbe  deed  by 
tlie  notary;  and  the  members  of  the  family 
who  testify  that  the  deed  was  explained  to 
her  could  not  remember  what  parts  of  the 
deed  were  explained,  or  what  was  said ;  and. 
although  this  transaction  was  consummated 
by  appellant  in  person,  and  he  Is  in  full  pos- 
session of  all  the  details  surrounding  the 
same,  he  did  not  testify.  Tbe  consideratiOD 
paid  by  him  was  grossly  inadequate. 

It  was  not  necessary,  in  order  to  entitle 
appellee  to  relief,  to  show  that  she  was.  at 
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the  time  of  the  execution  of  tlie  deed,'  Insane, 
or  80  mentally  weak  that  she  was  entlr^ 
disqualified  to  transact  any  bosiness.    It  was 
sufficient  to  show  that  her  mental  weakness- 
es and  infirmities  were  such  that  she  was  at 
that  time  Incapable  of  understanding  the  na- 
ture and  magnitude  of  the  transaction,  and 
that  there  was  gross  Inadequacy  of  consid- 
eration for  the  conveyance.    From  these  cir- 
cumstances   imposition   or    undue  influence 
will  be  Inferred,  and  they  alone  are  sufficient 
to  secure  the  aid  of  a  court  of  equity.    Allore 
T.  Jewell,  94  U.  S.  606,  24  U  Ed.  260.     In 
the  case  of  Harding  et  al.  v.  Wheaton,  2  Ma- 
son, 378,  Fed.  Cas.  No.  6,051,  Mr.  Justice  Sto- 
ry said:    "E!xtreme  weakness  will  raise  an 
almost  necessary  presumption  of  imposition, 
even  when  It  stops  short  of  legal  Incapacity ; 
and,  though  a  contract  in  the  ordinary  course 
of  things,  reasonably  made,  with  such  a  per- 
son might  be  admitted  to  stand,  yet  if  it 
should  appear  to  be  of  such  a  nature  as  that 
such  a  person  could  not  be  capable  of  measur- 
ing its  extent  or  ImxMrtance,  its  reasonable- 
ness, or  Its  value  fully  and  fairly,  it  cannot 
be  that  the  law  is  so  much  at  variance  with 
common  sense  as  to  uphold  it"     Mr.  Chief 
Justice  Marshall,  discussing  this  same  case 
on  appeal  to  the  Supreme  Court  of  the  Unit- 
ed States,  In  Harding  v.  Handy,  11  Wheat 
103,  6  L.  Ed.,  429,  said:   "If  these  deeds  were 
obtained  by  the  exercise  of  undue  influence 
over  a  man  whose  mind  had  ceased  to  be 
the  safe  guide  of  his  actions,  it  is  against 
conscience  for  him  who  has  obtained  them  to 
derive  any  advantage  from  them.    It  is  the 
peculiar  province  of  a  court  of  conscience  to 
set  them  asld&    That  a  court  of  equity  will 
Interpose  in  such  a  case  is  among  Its  best- 
setUed  principles."    Mr.  Justice  Field,  In  Al- 
lore V.  Jewell,  supra,  after  quoting  tlie  lan- 
guage of  Mr.  Justice  Story  and  Mr.  Chief 
Justico  Marshall,  said:   "The  same  doctrine 
is  announced  in  adjudged  cases,  almost  with- 
out number;    and  it  may  be  stated  as  set- 
tled law  that  whenever  there  is  great  weak- 
ness of  mind  in  a  person  executing  a  convey- 
ance of  land,  arising  from  age,  sickness,  or 
any  other  cause,  though  not  amounting  to  ab- 
solute dIsquallflcatioD,  and  the  consideration 
given  for  the  property  is  grossly  inadequate 
a  court  of  equity  will,  upon  proper  and  sea- 
sonable application  of  the  injured  party,  or 
bis  representatives  or  heirs.  Interfere  and  set 
tile  conveyance  aside."    The  doctrine  of  this 
case   finds  recognition  and  support  In  cases 
from  the  highest  courts  of  almost  every  state 
In   tbe  Union.     Jones  v.  McGruder,  87  Va. 
£60,  12  S.  E.  702;    Flshburne  v.  Ferguson's 
Heirs,  84  Va.  87,  4  S.  B.  B75;  Turner  v.  Utah 
Title  Insurance  &  Trust  Co.,  10  Utah,  61,  37 
Pac.    91;    Taylor  v.  Atwood,  47  Conn.  498; 
Ash  mead  et  al.  v.  Reynolds  et  al.,  134  Ind. 
139,  38  N.  B.  763,  89  Am.  St  Rep.  238;  Ikerd 
et  al.  T.  Beavers,  106  Ind.  483,  7  N.  E.  326; 
WUkle.   Gdn.,  v.  Sassen,   123  Iowa,  421,  99 


N.  W.  124;  Clark  v.  Lopez,  75  Miss.  932.  23 
South.  648,  957;  Richards  v.  Donner,  72 
CaL  207,  13  Pac.  584 ;  Walling  v.  Thomas  et 
al.,  133  Ala.  426,  81  South.  982. 

The  master,  under  the  order  of  court  re- 
ported both  findings  of  fact  and  conclusions 
of  law.  He  found  that  the  Oklahoma  Land 
Company,  at  the  time  it  purchased  the  land 
in  controversy  from  appellant  had  no  knowl- 
edge or  notice  of  the  mental  condition  of 
Lizzie  Manuel  when  she  conveyed  the  land 
to  appellant  or  of  other  circumstances  sur- 
rounding the  transaction ;  that  said  company 
was  an  innocent  purchaser  for  value,  and 
has  good  title  to  the  land  in  controversy. 
This  finding  and  conclusion  of  the  master 
was  confirmed  by  the  trial  court  and  has  not 
been  assigned  or  urged  in  this  case  as  error ; 
nor  has  any  contention  been  made  by  appel- 
lant that  the  trial  court  was  without  autiiorl- 
ty  in  this  proceeding  to  award  appellee  Judg- 
ment for  the  damages  sustained  by  her  by 
reason  of  the  transaction  and  tbe  act  of  ap- 
pellant conveying  the  land  to  the  Oklahoma 
Land  Company.  His  sole  contention  is  that 
the  evidence  does  not  support  the  master's 
findings  as  to  the  condition  of  appellee's  mind 
and  the  consideration  paid  for  the  land.  Un- 
der the  aH>llcatlon  of  the  rule  that  appe- 
lant in  his  brief  shall  specify  separately  the 
errors  complained  of,  and  shall  argue  and 
support  with  authorities  each  point  relied 
upon,  we  forego  a  consideration  of  this  ac- 
tion of  the  court  and  have  made  no  exten- 
sive examination  of  the  authorities  with  rrf- 
erence  thereto,  but  the  Judgment  of  the  court 
in  this  respect  finds  sui^tort  in  Cole  v.  Getz- 
Inger  et  al.,  96  Wis.  559,  71  N.  W.  75. 

Finding  no  error  In  the  assignment  urged 
and  relied  upon  In  this  court  the  Judgment 
of  the  trial  court  is  affirmed. 

KANE,  C.  J.,  and  WILLIAMS,  DUNN,  and 
TURNER,  JJ.,  wmcur.      . 


(S  Okl.  749) 
ST.  LOUIS  &  S.  F.  R.  CO.  v.  TOWN  OF 
TROY  et  al. 

(Supreme  Court  of  Oklahoma.    March  8,  1910.) 

(Syllabut  by  the  Court.) 

Railboadb  (i  227*)— Rboui^tion  of  Sebvicb 
—Reasonableness  or  Corporation  Com- 
inssiON  Order. 

When  the  evidence  reasonably  tends  to 
show  that  a  railway  company  baa  not  provided 
adequate  and  reasonable  passenger  facilities  at 
a  certain  station,  and  the  Corporation  Commis- 
sion so  finds,  an  order  of  the  commission  reqiiir- 
ine  it  to  stop  another  train  each  day  engaged 
in  interstate  commerce,  when  the  stopping  of 
such  trains  will  not  reasonably  prevent  the 
making  of  their  interstate  connections  or  inter- 
fere with  same,  must  on  appeal  be  regarded  as 
just  reasonable,  and  correct. 

[Ed.   Note. — For   other  cases,   see   Railroads, 
Cent.  Dig.  S  741 :    Dec.  Dig.  i  227.»1 
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Appeal  from  the  Corporation  Commlaslon. 

Proceeding  by  the  Town  of  'Troy  and  oth- 
ers before  the  State  Corporation  GommlB- 
alon  to  compel  the  St  Louis  ft  San  Frandsco 
Railroad  Company  to  stop  an  interstate  train 
at  a  certain  station.  From  an  order  granting 
the  relief,  the  railroad  appeals.    Affirmed. 

W.  F.  Evans,  E.  T.  Miller,  and  R.  A. 
Kleinschmidt,  for  plaintiff  in  error.  Chaa. 
West,  Atty.  Gen.,  and  Geo.  A-  Henshaw, 
Asst  Atty.  Gen.,  for  defendants  In  error. 

KANE,  J.  The  complaint  filed  In  this  ease 
prayed  that  a  regpilar  agent  be  Installed  to 
perform  all  the  duties  usually  performed  by 
station  agents,  including  telegraph  seirlce, 
at  the  town  of  Troy,  and  also  alleged  that 
the  passenger  facilities  furnished  by  the 
plaintiff  in  error  were  inadequate,  and  prayed 
for  an  order  requiring  trains  Nos.  9  and  10, 
Known  as  the  fast  trains  on  appellant's  line 
of  road,  running  from  St.  Louis  to  Sherman, 
Tex.,  be  stopped  on  flag  to  perform  passenger 
service.  Upon  hearing,  the  commission  found 
that  Troy  was  situated  half  way  between 
Ravla  and  Mill  Creek,  on  the  line  of  the  de- 
fendant, in  Johnston  county,  being  about  six 
miles  from  either  place;  that  only  one  pas- 
senger train  a  day  each  way  stopped  there, 
one  being  a  north-bound  local  train  due  be- 
tween 7  and  8  a.  m.,  and  the  other  a  south- 
bound local,  due  between  10  and  11  p.  m. 
Upon  the  hearing  the  commission  issued  the 
following  order:  "The  complaint  alleges  in- 
adequate passenger  service,  and  asks  that  the 
defendant  be  required  to  stop  passenger  train 
No.  9,  south-bound,  and  No.  10,  north-bound, 
on  flag  at  Troy.  Also  to  require  the  defend- 
ant to  maintain  an  agent  who  Is  a  telegraph- 
er and  to  bulletin  trains,  etc.  The  commis- 
sion finds  from  the  evidence  that  Troy  Is 
situated  half  way  between  Ravia  and  Mill 
Creek,  on  the  line  of  the  defendant,  in  John- 
ston county.  The  commission  further  finds 
from  the  evidence  in  this  case  that  only  one 
passenger  train  a  day  stops  at  town  of  Ravla, 
going  south  between  nine  and  ten  o'clock  p. 
m.,  and  another,  between  eight  and  nine  a. 
m. ;  that  where  more  than  one  passenger 
train  Is  operated  a  day  over  a  line  of  road 
that  at  least  two  trains  a  day  each  way 
should  stop  and  perform  passenger  service  at 
local  stations.  The  commission  is  therefore 
of  the  opinion  that  passenger  trains  Nos.  9 
and  10  operated  on  the  defendant's  line  of 
road  should  stop  on  flag  at  the  town  of  Troy. 
As  to  the  other  part  of  this  complaint  that 
the  defendant  should' maintain  an  agent  who 
ran  bulletin  trains  it  appears  from  the  de- 
fendant's testimony  that  this  requirement 
has  alread.v  been  met,  that  it  now  has  an 
agent  who  sells  tickets,  looks  after  freight 
and  bulletins  trains.  It  Is  therefore  ordered 
that  the  defendant  the  St.  Louis  &  San  Fran- 
cisco Railroad  Company,  shall  on  and  after 
the  1st  day  of  October  stop  passenger  trains 
1<0B.  9  and  10  on  flag  at  the  town  of  Troy, 


and  that  the  defendant  bulletin  the  arrival 
of  trains  as  is  done  at  other  stationa."  To 
reverse  this  order  this  proceeding  la  error 
was  commenced. 

The  only  8»ioa8  question  presented  to  this 
court  by  counsel  In  their  respective  briefs 
is  the  right  ot  the  commission  to  enter  an 
order  stopping  these  trains.  As  stated  by 
Mx.  Hutchinson,  superintendent  of  the  rail- 
way company,  in  his  evidence:  "We  have  no 
objection  to  the  complaint  except  tlie  stop- 
ping of  the  trains."  The  evidence  showed: 
That  the  town  of  Troy  la  a  place  of  about 
300  population,  with  one  general  store,  two 
small  stores.  That  Ragon  Is  an  Inland  town 
about  four  mUee  from  Troy,  and  about  the 
same  size,  and  would  do  its  railway  bnaineas 
at  Troy  if  facilities  were  improved.  Some 
cotton  and  a  great  many  ties  are  shipped 
from  Troy,  and  considerable  cattle  would  be 
shipped  from  there  If  the  accommodations 
were  adequate  for  that  purpose.  That  two 
passenger  trains  stop  there,  one  the  north- 
bound train,  due  between  7  and  8  o'dock  a. 
m.,  and  the  loutb-bound,  doe  between  10  and 
11  o'dock  p.  m.  The  trains  that  stop  are 
local  trains.  The  only  through  trains  the 
company  runs  over  this  line  are  Nos.  9  and 
10,  between  St  Louis,  Mo.,  and  Texas  p<dnt8, 
via  Sherman,  Denlson,  and  Ft.  Worth ;  the 
south-bonnd  being  due  at  Troy  at  lliOS  a. 
m.,  and  the  north-bound  at  2:47  p.  m. 

We  think  there  is  ample  evidence  tending 
to  estaMlsh  the  inadequacy  of  the  passenger 
service  at  the  town  of  Troy ;  indeed,  there  is 
little  or  no  controversy  on  this  question. 
The  contention  of  counsel  for  plaintiff  in  er- 
ror seems  to  be  that,  evea  if  the  service  is 
Inadequate,  the  Corporation  Commission  has 
no  power  to  make  an  ord^r  requiring  these 
particular  trains  to  8t<^  because  they  are 
through  Interstate  trains.  In  support  of  this 
contention,  they  call  attention  to  Mississippi 
R.  Com.  V.  I.  C.  R.  Co.,  208  D.  S.  335,  27 
Sup.  Ct.  90,  51  L;  E3d.  200,  and  Atlantic  Coast 
Une  R.  Co.  V.  Wharton,  207  U.  S.  328.  28 
Sup.  Ct  121,  52  L.  Ed.  230.  The  following 
quotation  from  the  first  of  these  cases,  copied 
from  brief  of  counsel,  probably  states  their 
position  with  as  much  clearness  as  pos^ble: 
"The  order  cannot  be  viewed  alone  in  the 
light  of  ordering  a  stop  at  one  place  only 
which  might  require  only  three  minutes  as 
asserted.  It  is  a  question  whether  these 
trains  can  be  stopped  at  all  at  any  particular 
station  when  proper  and  adequate  facilities 
are  otherwise  afforded  such  station.  If  the 
commission  can  order  such  a  train  to  be  slop- 
ped at  a  particular  locality  under  such  cir- 
cumstances, then  It  could  do  so  as  to  other 
localities,  and  in  that  way  the  usefulness  of 
a  through  train  would  be  ruined,  and  the 
train  turned  from  a  through  to  a  local  one 
In  Mississippi.  The  Legislature  of  a  state 
could  not  itself  make  such  an  order,  and  it 
cannot  delegate  the  power  to  a  ''ommission  to 
do  so  in  its  discretion,  when  adequate  fa- 


Digitized  by 


Google 


Oolo.)       BROAD  RUN  INV.  CO.  r.  DEUEL  &  SNYDER  IMPROVEMENT  OO. 


755 


dlltles  are  otherwise  furnished.  The  trans- 
portation of  passengera  on  Interstate  trains 
as  rapidly  as  can  with  safety  be  done  Is  the 
Inexorable  demand  of  the  public  who  use  such 
trains.  Competition  between  great  trunk 
lines  Is  fierce  and  at  times  bitter.  Bach  line 
must  do  Its  best  even  to  obtain  Its  fair  share 
«f  the  transportation  between  states,  both  of 
passengers  and  freight  A.  wholly  unneces- 
sary, even  though  small,  obstacle,  ought  not 
In  fairness  be  placed  in  the  way  of  an  inter- 
state road,  which  may  thus  be  unable  to  meet 
the  competition  of  Its  rivals."  We  do  not  be- 
lieve the  order  of  the  Corporation  Commis- 
sion is  out  of  harmony  with  the  rule  laid 
down  in  the  foregoing  decisions.  We  believe 
the  rule  to  be  that,  If  proper  and  adequate 
passenger  facilities  are  otherwise  provided, 
the  Corporation  Commission  Is  without  pow- 
er to  require  interstate  trains  to  stop  at  any 
particular  station.  But  the  Supreme  Court 
of  the  United  States  has  sustained  orders  of 
Corporation  Commissions  requiring  through 
fast  trains  to  stop  where  it  was  found  that 
the  local  passenger  service  was  inadequate. 
The  Legislature  of  the  state  of  Ohio  passed 
a  law  requiring  at  least  three  passenger 
trains  each  way  to  stop  at  all  towns  contain- 
ing a  certain  population.  In  the  case  of  Lake 
Shore  &  Michigan  Sou.  Ry.  Co.  r.  Ohio,  173 
U.  S.  285,  19  Sup.  Ct  465,  48  L.  Ed.  702.  It 
was  held  that  this  was  not  an  unreasonable 
requirement,  and  that.  If  the  railroad  com- 
pany desired  to  operate  through  passenger 
trains.  It  should  operate  a  number  In  excess 
of  the  three  required  to  stop  by  the  provi- 
sions of  the  law.  In  the  case  of  Mississippi 
R.  Com.  V.  L  C.  B.  Co.,  supra,  the  court  held 
that  a  state  may,  where  the  facilities  for 
local  travel  are  inadequate,  compel  a  rail- 
way company  to  stop  through  interstate  fast 
trains.  To  the  same  effect  are  Cleveland, 
etc.,  Ry.  Co.  V.  Illinois,  177  U.  S.  614,  20  Sop. 
Ct  722,  44  L.  Ed.  868,  and  Oladson  v.  Min- 
nesota, 166  U.  S.  427,  17  Sup.  Ct  627,  41  L. 
Ed.  1064.  In  M.,  K.  &  T.  Ry.  Co.  v.  Town 
of  Witcher  et  al.  (handed  down  by  this  court 
at  the  last  term)  106  Pac.  852,  it  was  held 
that:  "Where  a  railroad  company  has  not 
provided  adequate  and  reasonable  facilities 
for  the  accommodation  of  local  traffic  to  and 
from  a  certain  place  which  is  within  11  miles 
of  the  county  seat,  a  city  of  over  30,000  inhabit- 
ants, located  on  the  same  railroad,  an  order 
of  the  Corporation  Commission  requiring  It 
to  stop  at  said  point  another  train  each  way 
engaged  in  interstate  commerce  when  the 
stopping  of  such  trains  would  not  reasonably 
prevent  the  making  of  their  interstate  con- 
nections, or  interfere  with  same,  will  not  be 
construed  on  review  In  this  court  as  unrea- 
8onabI&"  In  the  case  at  bar  it  has  not  been 
shown  that  the  stopping  of  trains  Nos.  9  and 
10  on  flag  would  materially  interfere  with 
or  hamper  Interstate  i^ssenger  traffic.  At 
least  there  is  no  such  showing  as  will  over- 


come the  presumption  that  must  be  indulged 
In  by  this  court  that  the  order  appealed  from 
is  Just  and  reasonable.  M.,  K.  &  T.  Ry.  Co. 
V.  Town  of  Norfolk  et  at  (decided  at  the 
last  term  of  this  court,  and  not  yet  offidally 
reported)  107  Pac.  172,  Is  also  In  point  on  the 
proposition  now  under  discussion.  In  that 
case,  after  careful  review  of  the  authorities, 
it  was  held:  "Where  a  railroad  company  has 
provided  adequate  and  reasonable  facilities 
for  the  accommodation  of  traffic  to  and  from. 
a  certain  place,  an  order  of  the  Corporation 
Commission  requiring  it  to  stop  another  train 
engaged  In  interstate  commerce  at  said  point 
is  unreasonable." 

Counsel  for  plalutlff  in  error  in  a  supple- 
mental brief  contend  that  the  facts  In  the 
foregoing  case  are  so  similar  to  the  facts  in 
the  case  at  bar  that  that  case  ought  to  be  de- 
cisive of  this.  We  cannot  agree  with  counsel. 
While  Norfolk  and  Troy  approximate  each 
other  In  population  and  general  commercial 
Importance,  the  evidence  showed  Norfolk  to 
have  two  railways  making  practically  the 
same  points  with  trains  stopping  as  follows: 
North-bound,  1:20  p.  m.,  local  freight  carry- 
ing passengers  and  freight  dally  except  Sun- 
day, between  12:10  p.  m.  and  1:10  p.  m. ; 
south-bound,  2:25  p.  m. ;  local  freight  carry- 
ing passengers  and  freight  daUy  except  Sun- 
days, 9:55  a.  m.  These  trains  stop  at  all  sta- 
tions. The  court  held  this  service  to  be  ade- 
quate. In  the  instant  case  we  believe  the 
evidence  reasonably  discloses  the  Inadequacy 
of  the  passenger  facilities  furnished  the  peo- 
ple of  the  town  of  Troy  and  vicinity,  and 
falls  to  show  any  material  interference  with 
interstate  traffic. 

It  follows  that  the  order  of  the  Corporation 
Commission  ought  to  be  affirmed.  It  Is  so 
ordered.  All  the  Justices  concur,  except  WIL- 
LIAMS, J.,  absent  and  not  participating. 


(47  Colo.  573) 

BROAD    RUN   INV.   CO.    t.    DEJUEL   & 
SNYDER  IMPROVEMENT  CO.  et  ol. 

(Supreme  Court  of  Colorado.     April  4,  1910.) 

1.  Waters  and   Waxes   Coubses   (8    152*)— 
AppBOPRiATiow  OF  Water  Riohtb— Detsb- 

laNATIOR   of  PbJOBITIBS. 

The  special  proceeding  outlined  by  Mills' 
Ann.  St.  I  2421,  providing  that  no  recognition 
of  any  priority  of  water  nglits  shall  be  regard- 
ed by  any  water  commiBsioner  in  distributing 
water  until  claimant  by  application  to  the  prop- 
er court  has  obtained  leave  and  made  proof 
thereof  and  received  his  decree  therefor,  is  not  a 
proper  one  to  sustain  a  claim  of  prionty  under 
seeUon  2208  (Rev.  St.  1908,  {  3176),  giving  a 
priority  to  the  owner  of  a  meadow  watered  by 
the  natural  overflow  of  the  stream  whose  sup- 
ply is  diminished  by  the  constrnction  of  irriga- 
tion ditches  by  others,  where  such  priority 
would  relate  back  to  an  earlier  date,  and  so  in- 
jure the  rights  of  others  whose  priorities  had 
been  adjudicated  in  a  statutory  proceeding. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  S  1.52.*] 
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2.  Watisbs  awd  Water  Goubsbs  (f  152*)— 
Afpbofbiation  of  Watkb  Rights— Deteb- 
lONATioN  or  Pbiobities  —  Conclusiveness 

OF  ADJUDICAnON. 

A  general  adjudication  of  water  rights  un- 
der statutory  provisions  therefor  is  conclusive  as 
to  parties  to  the  proceeding  properly  served  with 
Dotice,  and  unless  impeached  for  fraud,  or  ap- 
plication for  a  review  thereof  is  made  by  the 
Sarties  within  two  years,  the  provisions  of  the 
ecree  are  final  and  binding. 
WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  i  152.*] 

3.  Watbbs  and  Wateb  Courses  (§  152*) — 
Appkopbiatiqn  of  Water  Riohts— Pbiobi- 
ties —  Determination  —  "Matters  Abisino 
Subsequent  to  the  Decree." 

Within  the  rule  that  Mills'  Ann.  St  |  2134, 
authorizing  a  claimant  of  an  irrigation  priority 
at  any  time  within  four  years  from  a  final  de- 
cree In  a  statutory  adjudication  proceeding  to 
bring  a  suit  hitherto  allowed  by  the  proper 
court  to  determine  the  priority,  authorizes,  such 
an  action  by  parties  to  that  proceeding  only 
when  their  right  of  action  accrues  out  of  "mat- 
ters arising  subsequent  to  the  decree,"  the  quot- 
ed phrase  means  claims  of  priority  for  an  ap- 
propriation made  subsequent  to  the  lowest  ap- 
propriation included  in  the  decree. 

[Ed.  Note.— For  other  cases,  see  Watera  and 
Water  Courses,  Dec.  Dig.  i  152.*] 

4.  Waters  and  Wateb  Courses  (8  152*)— 
Appropriation  of  Water  Riqhtb— Dbteb- 
mination  of  Pbiobities. 

Mills'  Ann.  St.  |  22C8,  provides  that  the 
owner  of  a  meadow  watered  by  the  natural  over^ 
flow  of  a  stream  may,  when  such  flow  is  di- 
minished by  the  construction  of  Irrigation  ditch- 
es by  others,  construct  a  ditch  for  the  irrigation 
of  the  meadow.  Section  2434  authorizes  a 
claimant  of  an  irrigation  priority  within  four 
years  from  a  final  decree  in  a  statutory  adju- 
dication proceeding  to  bring  any  suit  hitherto 
allowed  by  the  proper  court  to  determine  the 
priority.  Section  2435  provides  that  after  four 
years  from  a  final  decree  all  parties  whose  in- 
terests are  affected  shall  be  deemed  to  have  ac- 
quiesced in  it,  and  thereafter  all  persons  shall 
be  forever  barred  from  setting  up  any  claim  to 
priority  adverse  or  contrary  to  the  effect  of 
the  decree.  Held,  that  the  claimant  of  a  right 
under  section  2268  in  favor  of  a  ditch  con- 
structed subsequent  to  a  general  adjudication 
decree  could  not,  more  than  four  years  after 
such  decree,  maintain  a  proceeding  to  establish 
his  right  relating  back  to  a  date  prior  to  the 
rights  adjudicated  in  the  general  decree. 

[Ed.  Note.— For  other  cases,  see  Watera  and 
Water  Courses,  Dec.  Dig.  {  152.*] 

Appeal  from  District  Court,  Weld  County ; 
Christian  A.  Bennett,  Judge. 

Special  proceeding  by  the  Broad  Run  In- 
vestment Company  against  the  Deuel  &  Sny- 
der Iinprovement  Company  and  others.  From 
the  decree,  petitioner  appeals.    Affirmed. 

James  W.  McCreery,  for  appellant  H.  N. 
Haynes,  for  appellees. 

CAMPBELL,  J.  The  Broad  Run  Invest- 
ment Company,  a  corporation,  claimed  an  ap- 
propriation of  water  for  irrigation  In  water 
district  No.  1  of  90  second  cubic  feet,  with  a 
priority  as  of  I>ecember  27,  1900,  the  date  of 
the  beginning  of  work  on  its  Trowel  ditch, 
which  was  thereafter  diligently  completed 
and  the  water  from  It  applied  to  a  beneficial 
use.    It  also  claimed  that  the  ditch  was  con- 


strncted,  in  part,  to  carry  and  utilize  an  ad- 
ditional appropriation,  acquired  by  Its  gran- 
tor, of  15  second  cnbic  feet  under  what  >« 
commonly  known  as  the  "meadow  act"  (sec- 
tion 2268,  Mills'  Ann.  St;  |  3170,  Rev.  St 
1908),  and  which  resulted  as  the  natural  over- 
flow of  the  waters  of  the  stream  upon  its  ad^ 
Joining  meadow  lands  as  early  as  the  year 
1875,  and  which  has  been  continuously  used 
and  enjoyed  by  It  and  its  grantor  down  to  the 
time  of  the  filing  of  Its  petition  In  June  of 
1903.  This  proceeding  was  instituted  by  pe- 
titioner by  filing  Its  petition  under  section 
2421,  Mills'  Ann.  St,  which,  among  other 
things,  declares  that  no  recognition  of  any 
priority  shall  be  regarded  by  any  water  com- 
missioner In  distributing  water  in  times  of 
scarcity  until  such  time  as  the  claimant,  by 
application  to  the  proper  court,  has  obtained 
leave  and  made  proof  thereof  and  received 
his  decree  therefor.  The  petitioner  here  con- 
tends that  as  the  original  adjudication  of  wa- 
ter priorities  In  this  water  district  was  made 
In  November,  1895,  and  as  its  ditch  was  not 
constructed  until  1900,  and  no  priority  has 
hitherto  been  Judicially  awarded  to  It,  it  la 
entitled  in  the  special  proceeding  provided  by 
section  2421  to  an  adjudication  thereof,  which 
it  prays  for,  naming  the  other  ditches  and  ap- 
propriations which  may  be  affected  by  the 
decree  which  it  asks,  even  though,  as  to  the 
16  second  feet,  the  decree  sought  would,  U 
rendered,  conflict  with  and  antedate  some  of 
the  priorities  fixed  in  the  original  decree. 
The  court  appointed  a  referee  to  take  teatl- 
mony  and  make  flndlngs  of  fact,  which  was 
done,  and  on  such  finding  the  court  rendered 
a  decree  awarding  to  petitioner  90  second 
cubic  feet  of  water,  whose  priority  was  to 
date  from  the  beginning  of  the  construction 
of  its  ditch  In  1900,  concerning  which  there 
is  no  controversy  here,  but  refused  to  allow 
the  appropriation  based  upon  the  ao-called 
"meadow  act"  The  latter  portion  only  of 
the  decree  Is  appealed  from,  and  the  only 
question  argued  here  is  wbether  petitioner  Is 
entitled  to  a  decree  for  its  ditch  of  a  priority 
of  15  second  cubic  feet,  to  date,  by  way  of 
relation,  to  the  earliest  time  it  enjoyed  and 
had  the  benefit  of  the  natural  overfiow  of  the 
stream  upon  its  meadow  lands. 

As  preliminary  to  the  main  discussion,  we 
observe  that  several  of  the  priorities,  as  fixed 
by  the  original  decree  of  adjudication  ren- 
dered in  1895,  are  of  a  date  later  than  that 
which  petitioner  claims  as  a  "meadow"  ap- 
propriation by  way  of  relation.  Necessarily, 
therefore.  If  a  decree  in  its  favor,  as  prayed 
for,  Is  granted,  it  would  materially  and  in- 
juriously affect  and  subordinate  a  number  of 
priorities  under  the  original  decree,  because 
it  would  antedate  them.  Though  objection 
has  not  been  raised  by  the  respondent  that 
this  proceeding  is  not  the  proper  remedy,  we 
notice  the  point  for  ourselves  that  we  may 
not  be  understood  as  sanctioning  the  practica 
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>f  entertaining  the  statutory  special  proceed- 
ing, when,  as  here,  it  appears  that  an  adjudi- 
:atlon  as  to  the  meadow  priority  la  InTOked 
>y  one  who  claims  that  It  was  not  a  par- 
ry to  the  original  adjudication  proceeding, 
ind  when.  If  the  decree  passes,  It  will  ma- 
:erlally  affect  and  Interfere  with  the  prlorl- 
:les  of  the  original  decree.  It  is  true  that, 
inder  sectl^on  2434  of  the  statute,  permission 
is  granted  to  persons  who  were  not  parties 
:o,  or  who  did  not  appear  in,  the  proceedings 
irhlcb  culminated  in  the  original  decree,  to 
sstablish  their  right  to  the  use  of  water  by 
9ome  appropriate  action  or  suit,  such  as  was 
illowed  in  any  court  of  competent  jurisdlc- 
Uon  before  the  so-called  "adjudicating  stat- 
ites"  were  enacted,  even  though  a  determina- 
:lon  was  sought  of  priorities  claimed  to  be 
iarller  in  time  than  any  of  those  established 
jy  the  statutory  decree.  Yet  this  la  not  au- 
:horlty  for  saying  that  in  the  special  proceed- 
ng  under  section  2421,  which  is  the  one  here 
smployed,  it  is  competent  for  the  court  to  per- 
mit a  suitor  thus  to  have  determined  his 
:laim  of  right  to  such  a  priority.  Crippeu  v. 
K.  Y.  Irr.  Co..  82  Colo.  447,  76  Pac.  794,  de- 
^lded  after  this  proceeding  was  begun,  says 
:he  section  does  not  contemplate  such  a  case. 
If  such  relief  can.  In  any  event,  be  granted  to 
me  not  a  party  to  the  original  proceeding, 
the  available  remedy  is  a  suit  In  equity,  and 
lot  a  proceeding  under  the  statute.  For  that 
reason  alone,  the  trial  court  properly  refused 
:o  award  the  priority  under  consideration, 
wholly  Irrespective  of  the  merits.  But,  since 
:he  question  of  the  proper  remedy  is  not  rals- 
jd  by  the  respondent  here,  and  the  remedy  In- 
rolied  was  the  right  one  for  establishing  one 
>f  petitioner's  priorities  of  a  date  subsequent 
:o  the  entry  of  the  decree,  we  proceed  to  de- 
ermine  the  controversy  concerning  the  other 
>rlorlty  claimed,  upon  its  merits,  and  as  if 
:he  appropriate  remedy  was  employed. 

The  facts  of  this  case  are,  as  found  by  the 
referee,  that,  beginning  with  the  year  1881, 
he  meadow  lands  of  the  petitioner,  during 
>wner8hlp  by  its  grantor,  were  irrigated  as 
:he  result  of  the  natural  overflow  of  the 
itream  on  whose  banks  the  meadows  are  slt- 
late,  and  .until  about  the  year  1886  crops  of 
lay  were  grown  as  the  result  of  that  method 
>f  natural  Irrigation.  Beginning  about  the 
rear  1886,  a  number  of  large  ditches  and  res- 
(rvolrs  were  constructed  taking  water  from 
he  stream,  with  the  result  that  so  much  of 
ts  waters  were  diverted  that  the  amount  of 
he  natural  overflow  upon  this  meadow  was 
naterlally  diminished,  and  to  such  an  extent 
:hat  its  then  owner  at  one  time  constructed 
1  ditch  through  which  waters  from  the 
itream  were  diverted  In  an  equal  quantity  for 
ts  artificial  Irrigation.  This  ditch  seems  to 
lave  been  abandoned,  at  least  its  use  was  dls- 
x)utinued,  and  the  owner  afterwards  became 
I  stockholder,  or  a  part  owner,  in  another 
lltcb,  to  which  a  dlfterent  priority  had  been 
iwarded,  and  through  which  he  Irrigated  bis 
neadow.     These  conditions  prevailed  at  the 


time  of,  and  for  a  period  of  nearly  nine  years 
before,  the  rendering  of  the  original  adjudi- 
cation decree  in  1895.  Before  that  decree 
was  rendered,  and  pending  that  proceeding,  a 
number  of  other  owners  of  meadow  lands, 
situate  with  reference  to  the  stream  the  same 
as  the  lands  of  petitioner,  after  the  natural 
overflow  was  lessened,  and  after  they  had 
constructed  ditches  through  which  to  enjoy 
their  meadow  appropriations,  appeared  in 
that  proceeding  and  ofTered  their  proofs  and 
received  for  their  ditches  decrees  as  of  a 
priority  relating  back  to  the  tUne  when  they 
first  enjoyed  the  benefits  of  the  natural  over- 
flow of  the  stream.  Petitioner's  grantor, 
however,  did  not  avail  himself  of  this  privi- 
lege, and  no  steps  were  taken  by  him,  or  by 
petitioner,  directly  to  utilize  the  meadow  ap- 
propriation through  a  ditch  until  the  month 
of  December,  1900,  more  than  three  years  aft- 
er the  decree  was  rendered,  except  through 
the  abandoned  ditch  and  from  a  third  ditch, 
as  above  mentioned.  The  referee  found,  and 
the  trial  court  approved  the  findings,  that  un- 
der sections  2434,  2435,  Mills'  Ann.  St.,  the 
petltloher's  rights.  If  any  it  ever  had,  were 
barred.  There  was  also  a  finding  that  peti- 
tioner was  guilty  of  laches  and  had  acqui- 
esced In  the  provisions  of  the  decree  to  such 
an  extent  that  it  ought  not  to  maintain  this 
proceeding.  In  substance,  section  2434,  so 
far  as  material  here,  authorizes  a  claimant 
of  an  Irrigation  priority,  at  any  time  within 
four  years  from  rendering  a  final  decree  In 
the  statutory  adjudication  proceeding,  to 
bring  any  suit  hitherto  allowed  in  a  proper 
court  to  determine  and  establish  such  priori- 
ty. Section  2435  reads :  "After  the  lapse  of 
four  years  from  the  time  of  rendering  a  final 
decree,  In  any  water  district,  all  parties 
whose  Interests  are  thereby  affected  shall  be 
deemed  and  held  to  have  acquiesced  in  the 
same,  except  In  case  of  suits  before  then 
brought,  and  thereafter  all  persons  shall  be 
forever  barred  from  setting  up  any  claim  to 
priority  of  rights  to  water  for  irrigation  in 
such  water  district  adverse  or  contrary  to  the 
effect  of  such  decree." 

The  precise  question  thus  presented  for  de- 
termination respecting  the  bar  of  the  statute 
has  not  been  directly  or  expressly,  though,  in 
principle,  we  think  it  has  been,  decided  by 
this  court.  The  graeral  adjudication  stat- 
utes have  often  been  before  this  tribunal  for 
consideration.  They  have  been  held  to  be  a 
legitimate  exercise  by  our  General  Assembly 
of  the  police  power  of  the  state,  and  the  pro- 
ceeding thereby  furnished  Is  in  the  nature  of 
a  proceeding  in  rem.  Louden  Irr.  Canal  Co. 
V.  Handy  D.  Co.,  22  Colo.  102,  113,  43  Pac. 
535.  In  this  and  other  cases  we  have  decided 
that,  as  to  parties  to  such  proceedings,  the 
decree  is  res  adjudicata,  and  unless  Im- 
peached for  fraud,  or  application  for  a  re- 
view thereof  is  made  by  the  parties  within 
two  years,  the  provisions  of  the  decree  are 
final  and  binding,  at  least  as  to  them.  Loud- 
en Irr.  Canal  Co.  v.  Handy  Ditch  Co.,  supra  # 
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Ditch  Co.  V.  Ditch  Co.,  22  Colo.  115,  43  Pac. 
540 ;  New  Afercer  Ditch  Co.  v.  Armstrong,  21 
Colo.  357,  40  Pac.  989;  Crlppen  v.  X.  Y.  Irr. 
D.  Co.,  snpra.  In  Canal  Co.  r.  Loutsenhlzer 
Ditch  Co.,  23  Colo.  233,  48  Pac.  532,  It  was 
said  that  a  decree  lu  such  proceedings  la  con- 
clusive as  to  the  parties  thereto  after  the  ex- 
piration of  two  years.  It  was  also  held  that, 
under  section  2434,  right  to  bring  Such  action 
to  establish  priorities  as  it  authorizes,  with- 
in four  years  after  a  statutory  adjudication 
has  been  made,  may  be  exercised  only  by 
those  who  were  not  parties  to  that  proceed- 
ing, or.  If  parties  thereto,  whose  right  of  ac- 
tion accrues  out  of  matters  arising  subse- 
quent to  the  decree.  See,  also,  Crlppen  Case, 
supra.  It  is  entirely  clear  that  "matters 
arising  subsequent  to  the  decree"  means 
claims  of  priority  tor  an  appropriation  made 
subseiiuent  to  the  lowest  appropriation  in- 
cluded in  the  decree.  This  Is  expressly  stated 
in  the  Cripi)en  Case,  where  It  was  said  that 
the  section,  speaking  of  section  2421,  applies 
to  an  adjudication  of  priorities  of  a  date 
later  than  the  lowest  one  fixed  by  former  de- 
crees. The  Crlppen  Case  clearly  foteshad- 
owB  the  ruling,  if  it  does  not,  in  efTect,  de- 
termine, that  the  bar  of  the  statute  (section 
2435)  applies  to  such  a  claim  as  is  here  In- 
volved. That  was  a  case  where  one  who  was 
a  party  to  the  original  proceeding,  but  of- 
fered no  proof  of  his  priority,  claimed  that 
the  two  years'  limitation  did  not  apply  to 
him,  but  the  court  said  that  It  did.  It  also 
again  said  that  section  2434— the  four  years' 
limitation — refers  to  an  independent  action 
and  may  be  Invoked  only  by  those  who  were 
not  parties  to  the  original  proceeding,  while 
section  2421  applies  to  all  persons  who  seek 
to  establish  priorities  of  a  later  date  than 
the  lowest  one  fixed  by  an  original  decrea 

We  cannot  sanction  the  claim  of  the  peti- 
tioner hera  It  is  that,  irrespective  of  the 
question  of  time,  one  who  has  acquired  an 
appropriation  for  his  meadow  lands,  as  the 
result  of  the  natural  overflow  of  the  waters 
of  the  stream,  may,  when  the  same  has  be- 
come diminished  in  quantity,  and  whenever 
thereafter  it  suits  his  convenience,  construct 
a  ditch  and  have  a  priority  awarded  to  date 
back  by  way  of  relation  to  his  meadow  ap- 
propriation, even  tbongh  such  priority  ante- 
dates the  priorities  fixed  by  a  previous  statu- 
tory decree.  We  think  Ft  Lyon  Canal  Co. 
V.  Arkansas  Valley,  'S.  B.  &  Irr.  L.  Co.,  39 
Colo.  332,  90  Pac.  1023,  the  opinion  In  which 
was  handed  down  after  the  briefs  In  this  ac- 
tion were  filed.  Is  conclusive  against  peti- 
tioner. It  was  there  held  that,  after  the 
lapse  of  four  years  from  the  time  of  render- 
ing a  water  decree  In  any  water  district,  all 
persona  are  forever  barred  from  setting  up 
any  claim  adverse  to  Its  effect,  and  that  the 
bar  applies  to  appropriations  in  difTerent  dis- 
tricts taking  waters  from  the  same  stream, 
preventing  an  Independent  action  by  an  ap- 
proprlator  In  one  water  district  against  an- 
other appropriator  in  a  ditferent  water  dis- 


trict to  determine  their  relative  rights  after 
the  lapse  of  the  period  of  four  years,  although 
these  respective  appropriations,  sought  to  be 
readjudlcated,  were  obtained  in  separate  stat- 
utory proceedings  in  different  water  districts, 
and  the  appropriator  in  neither  district  was 
a  party  or  appeared  in  the  proceedings  in 
the  other.  The  opinion  in  that  case  Is  an  ex- 
haustive discussion  of  the  subject,  and  re- 
views many  of  the  cases  In  this  court,  in- 
cluding those  which  we  have  cited  In  this 
opinion.  If  the  statute  operates  as  a  bar  in 
such  a  case,  it  certainly  does  In  the  case  at 
bar. 

The  same  conclusion  may  be  reached  by 
another  process  of  reasoning.  We  may  right- 
fully assume  that  in  the  original  decree  of 
adjudication  the  proper  notices  were  given 
and  published,  which,  If  the  statute  In  that 
respect  was  complied  with,  would  bind  this 
petitioner,  the  same  as  If  he  had  actually  ap- 
peared in,  or  participated  in,  the  original  pro- 
ceeding, since  it  was  in  the  nature  of  a  pro- 
ceeding in  rem,  the  petitioner  a  legal  resi- 
dent, and  the  priority  which  it  claimed  was 
for  lands  situate  in  this  water  district  In 
Combs  v.  Farmers'  H.  L.  C.  &  R.  Co.,  38  Colo. 
420,  at  page  426,  88  Pac.  396,  398,  it  was  said: 
"Ample  provision  is  made  for  personal  serv- 
ice of  notice  upon  ditch  owners,  and  for 
publication  of  notice  for  those  who  cannot 
thus  be  served,  and  this  notice  requires  not 
only  all  owners  of  ditches  and  other  persons 
interested  therein,  but  also  all  persons  inter- 
ested as  owners  or  consumers  of  water,  to  be 
present  at  the  hearing  provided  for,  and  pre- 
sent proofs  of  their  priority  of  rl^t  to  water 
by  appropriation."  And  it  was  further  aald 
in  that  case  that  this  statutory  proceeding 
contemplates  that  there  shall  be  an  adjudica- 
tion not  only  of  the  priorities  of  appropria- 
tion of  water  between  ditch  companies  and 
owners  of  ditches,  but  also  "an  adjudication 
of  all  other  questions  of  law  and  questions 
of  right  growing  out  of,  or  in  any  way  •  •  • 
connected  therewith."  While  it  is  true  that 
the  petitioner  here  did  not,  during  the  pend- 
ency of  the  original  adjudication  proceeding, 
file  therein  its  claim  of  priority  of  right 
through  the  ditch  in  question,  beca.use  it  was 
not  tben  constructed,  yet  it  did  claim,  and 
here  asserts,  that  It  was  then  the  owner  of  a 
priority  which  was  conferred  upon  it  by  the 
so-called  "meadow  act,"  and  which  had  l>een 
diminished  by  reason  of  other  appropriations, 
and  certainly  this  claim  of  an  appropriation 
grew  out  of,  and  was  involved  in  and  con- 
nected with,  the  claims  of  appropriation  by 
other  ditch,  canal,  and  reservoir  owners.  The 
proceeding  contemplated  not  only  an  adjudi- 
cation to  ditch,  reservoir,  and  canal  owners, 
but  an  adjudication  as  to  all  persons  who 
claim  appropriations  of  water  by  whatever 
means  or  medium  such  appropriation  was 
made  and  enjoyed.  Because  of  the  diminish- 
ed flow  of  Che  natural  waters  of  the  stream, 
petitioner  was  not  able  to  enjoy  its  meadow 
act  appropriation  to  its  full  extent  for  more 
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than  nine  years  before  the  final  decree  was 
rendered.  It,  or  Its  grantor,  Claimed  to  own 
an  appropriation  In  this  water  district  while 
these  proceedings  were  pending.  It  is  charg- 
ed with  notice  thereof,  and  though  It  was  de- 
prived of  the  natural  flow  of  the  stream,  and 
bad  constructed,  and  had  for  a  time  used,  a 
litch  with  which  to  obtain  water  for  its  mead- 
Dw  lands,  and  for  a  portion  of  the  time  used 
)ther  appropriations  for  irrigating  the  same, 
iUll  It  did  not,  as  it  might  have  done,  con- 
itTDCt  a  ditch  while  the  original  proceeding 
rag  pending  and  apply  for  and  attempt  to 
;et  a  decree  therefor  with  wbldti  to  utilize  its 
neadow  appropriation. 

Our  conclusion,  therefore,  and  for  the  rea- 
ions  given.  Is  Uiat  whether  petitioner  was, 
>r  was  not,  a  party  to  the  original  proceed- 
ng,  it  is  bound.  If  a  party,  or  properly  serv: 
!d  with  notice,  the  two  years'  limitation  op- 
trates  as  a  Jtmr.  If  not  a  party,  or  if  not  duly 
erved  with  notice,  the  four  years'  statute  is 
t  bar.  And  this  is  so  since  section  2434  pro- 
Ides  that  an  Independent  action  or  proceed- 
ng  in  a  competent  court  of  jurisdiction  may 
>e  brought  by  one  who  was  not  a  party  to 
he  original  proceedings,  within  four  years 
rom  the  rendering  of  the  final  decree,  even 
bough  in  such  action  a  Judgment  might  be 
endered  aflFectlng  or  superseding  some  one 
r  more  clauses  of  the  final  decree ;  and  as  it 
Iso  appears  that  no  such  independent  ac- 
lon,  or  other  proceeding,  statutory  or  other, 
ras  instituted  by  petitioner  within  four  years 
fter  the  rendering  of  the  original  decree,  we 
re  of  opinion  that  section  2435  bars  petltlon- 
r's  rights,  for  It  expressly  says  that,  after 
le  lapse  of  four  years  from  the  time  of  ren- 
erlng  a  final  decree,  all  persons  who  have 
at.  In  the  meantime,  by  the  Independent  ae- 
on provided  for  in  the  preceding  section, 
id  tbelr  rights  judicially  ascertained,  are, 
irever  barred  from  setting  upi  any  claim  and 
•iority  of  rights  to  water  for  Irrigation  In 
ich  water  districts,' adverse  or  contrary  to 
e  effect  of  the  decree.  Petitioner's  claim  of 
;ht  with  respect  to  his  meadow  appropria- 
)n,  If  determined  by  the  court  In  this  pro- 
eding  In  accordance  with  bis  claim,  would 
■  adverse  and  contrary  to  the  effect  of  the 
cree  of  1883;  hence  it  is  altogether  clear, 
ider  the  express  language  of  the  statute,  as 
nstrued  by  otir  previous  decisions,  that  the 
ilm  is  barred.  We  are  not  called  upon  to 
press  an  opinion  as  to  the  finding  of  the 
art  that  t>etltioner's  laches  and  acquies- 
ice  estop  it  to  assert  the  claim  which  it 
w  makes,  since  we  are  satisfied  that  the 
itute  of  limitations  is  a  complete  bar.  In 
[<hols  V.  Mcintosh,  19  Colo.  22,  34  Pac.  278, 
d  Oreer  ▼.  Heiser,  16  Colo.  306,  26  Pac. 
>,  there  may  be  expressions  inconsistent 
tb  wbat  Is  here  decided;  but,  if  so,  such 
'mcr  observations,  or  holdings,  have  been 
>dified  or  superseded  by  our  later  cases, 
De  of  which  are  referred  to  in  this  opinion. 


and  which  are  in  entire  liarmony  with  the 
conclusions  herein  reached. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

STEELE,  C.  J.,  and  MUSSEB,  J.,  concur. 


(81  Nav.  S«0) 

OIBSON  et  aL  v.  HJUL  et  al.  (MIT0HB3L]\ 

Intervener).    (No.  1,85a) 

(Supreme  Court  of  Nevada.    April  30,  1910.) 

1.  PABTIES    (S    98*) — lUFBOPEB    iNTEavBHnoic 

— Objections. 

Even  though  intervener  did  not  have  such 
an  interest  in  the  result  of  the  suit  between 
plaintiffs  and  defendants  as  would  entitle  him 
to  intervene,  yet  he  having  t>een  permitted  to  do 
so,  and,  after  plaintiffs  dismissed  their  com- 
plaint, the  case  having  gone  to  trial  between  in- 
tervener and  defendants  on  the  issues  raised 
by  their  pleadings,  intervener  having  thus  vir- 
tually become  the  plaintiff,  and  defendants,  at 
the  time  plaintiffs  dismissed  their  complaint, 
not  having  asked  to  have  the  entire  proceedings 
dismissed,  but,  without  further  objection,  pro- 
ceeded to  trial  on  the  issues  raised  by  their  an- 
swer to  intervener's  complaint,  the  court  had 
jurisdiction  of  the  parties  as  well  as  of  the  snb- 
ject-matter. 

[Ed.  Note.— For  other  cases,  see  Parties,  Dec. 
Dig.  S  93.*] 

2.  Appeal  ard   ESbbob   (|   1056*)— Habicless 

E^BOB. 

Rejection  of  evidence  to  show  acts  of  own- 
ership by  intervener's  grantor  was  harmless;  de- 
fendants not  questioning  the  ownership  of  such 
grantor  to  a  time  six  years  after  such  acts. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent.  Dig.  Jf  4187-^193;    Dec.  Dig.  | 

3.  Tbial  (S  69*)— AnifissioN  of  Evidbnob— 
Obdeb  of  Admission- DiscBBaTON. 

The  court  has  discretion  to  admit  evi- 
dence out  of  the  regular  order  subject  to  the 
later  supplying  of  other  evidence  which  will  es- 
tablish its  relevancy  or  materiality. 

[Ed.  Note— For  other  cases,  sec  Trial,  Cent 
Dig.  S§  138-145;    Dec.  Dig.  §  59.*] 

4.  Appeal  and   Ebbob   (ji   1050*)— Habxless 
Ebrob— Exclusion  of  Evidence. 

Even  if  it  was  permissible,  on  cross-exam- 
ination of  one  who  had  testified  that  be  and 
his  partner  had  given  u^  their  case,  to  asic  him 
bow  or  why  they  had  given  it  up,  exclusion  of 
the  testimony,  immaterial  on  any  issue,  was 
harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4187-4193;  Dec  Dig.  t 
1056.*] 

5.  Mines  and  Minbbals  ({  22*)— Location- 
Notice— Becobdino. 

A  notice  of  location  of  a  mining  claim  is 
not  required  by  Comp.  Laws,  g  206  et  seq.,  to  be 
recorded. 

(Ed.  Note.— For  other  cases,  see  Mines  and 
Mmerals,  Cent.  Dig.  S  45 ;   Dec.  Dig.  i  22.*] 

6.  Mines  and  Minerals  (I  38*)- Notice  of 
Location— Admission  in  Evidence. 

A  notice  of  location  of  a  mining  clainl, 
while  not  answering  the  requirements  of  Comp. 
Laws,  §  210,  for  a  certificate  of  location,  and 
so  not  evidence  of  an  act  of  location,  is  admis- 
sible in  support  of  a  claim  of  adverse  possession, 
and  to  explain  testimony. 

[ESd.  Note. — For  other  cases,,  see  Mines  and 
Minerals,  Dec.  Dig.  $  38.*1 
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7.  Mines  and  Mznxbais  ((  21*)— Cbbtifioatk 
or  Location — Rxcobd. 

Filing  of  a  defective  certificate  of  a  loca- 
tion of  a  mining  claim,  or  failure  to  file  any  cer- 
tificate, does  not  invalidate  the  claim. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  $  21.*] 

8.  Mines  and  Minerau  (|  19*)— Notice  or 
Location. 

Notice  of  location  of  a  mining  claim  is  not 
.Teqnired  to  be  strictly  exact,  and  la  not  control- 
ling; courses  and  distances  given  therein  yield- 
ing to  monuments  erected  on  the  ground. 

[Kd.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  §  19.*] 

9.  Mines  and  Minebai«  ({  17*)  —  Discoveby 
Suaft. 

Though  ore  was  not  discovered  in  a  so- 
called  "discovery  shaft"  on  a  mining  claim,  it 
is  enough  that  the  locator  subsequently  found 
valuable  ore  in  other  workings  on  the  claim, 
and  where  ore  was  unquestionably  discovered 
did  work  more  than  the  equivalent  9f  that  re- 
quired for  a  discovery  shaft. 

[EJd.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |}  24-28 ;  Dec.  Dig.  {  17.*] 

10.  Mines  and  Minebals  (i  38*)— Rights  as 
Between  Diffehent  Locatobs — B\'1dence. 

Evidence,  in  a  suit  for  mining  lands,  the 

Sarties  claiming  under  different  locations,  and 
efendants  also  claiming  under  adverse  pos- 
session, held  sufficient  to  sustain  a  judgment  for 
defendants. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  |  38.*] 

11.  Mines  and  Minebals  (i  18*)— Location 
or  Claim- End  Lines. 

That  the  end  lines  of  a  mining  claim  are 
not  parallel  does  not  invalidate  the  location,  but 
only  affects  extralateral  rights. 

[Ed.  Note. — £\>r  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  36 ;   Dec.  Dig.  8  1&*] 

Appeal  from  District  Court,  Enreka  County. 

Action  t>j  Angus  R.  OibsoD  and  another 
against  P.  H.  Bjnl,  administrator  of  John 
Pardy,  deceased,  and  another.  Henry  K.  Mit- 
cfaell  Intervened,  and,  from  a  Judgment  for 
defendant  Pardy,  appeals.     Affirmed. 

Henry  K.  Mitchell,  In  pro.  per.  C.  L.  Har- 
wood  and  Chen^,  Massey  ft  Price,  for  re- 
spondents. 

NORCBOSS,  C.  J.  This  action  concerns 
the  title  to  a  certain  piece  of  mining  ground 
on  Prospect  Mountain  in  the  Eureka  mining 
district,  Enreka  county,  Nev.  The  ground  In 
question  appears  to  have  been  embraced  with- 
in the  several  mining  claims  following,  named 
in  the  order  of  their  location :  "Grindstone," 
"Sam  Tllden,"  "Beehive,"  and  "Fannie." 
Plaintiffs  instituted  tills  action  October  13, 
1906,  basing  their  right  to  recover  upon  the 
"Fannie"  location.  Prior  to  making  this  last- 
named  location,  the  plaintiffs  bad  been  les- 
sees of  the  said  John  Pardy,  deceased,  who 
was  an  original  defendant,  and  who  died  sub- 
sequent to  the  rendition  of  Judgment  in  the 
action.  Plaintiffs  based  their  right  to  recover 
upon  the  Fannie  location  upon  the  theory 
that  the  Beehive  location  was  void  because 
of  the  fact  that  its  locator,  the  said  John 


Pardy,  was  at  the  time  of  making  the  location 
a  deputy  United  States  mineral  surveyor. 
After  the  defendants  bad  filed  their  answer 
to  plaintiffs'  complaint,  proceedings  were  sus- 
pended In  the  court  below  for  the  reason  that 
the  question  of  the  right  of  a  deputy  mineral 
surveyor  to  locate  a  mining  claim  was  then 
pending  in  this  court  In  the  case  of  Hand  ▼. 
Cook,  29  Nev.  618,  92  Pac.  8.  The  decision  of 
this  court  in  the  Hand  t.  Cook  Case,  supra, 
having  been  adverse  to  plaintiffs'  contention, 
plaintiffs  appeared  in  court  in  person  and 
dismissed  their  complaint.  Prior  to  the  dis- 
missal of  the  complaint,  Henry  K.  Mitchell, 
who  had  been  the  attorney  for  the  plaintiffs, 
was  granted  permission  to  intervene  and  filed 
a  complaint  in  Intervention,  claiming  title  to 
the  ground  In  controversy  by  virtue  of  a  deed, 
dated  March  16,  1907,  for  the  Sam  Tilden 
claim  from  one  Maurice  Hartnett  The  de- 
fendants' objection  to  the  right  of  the  said 
Henry  K.  Mitchell  to  Intervene  In  the  action 
having  been  overruled,  defendants-  filed  an  an- 
swer and  subsequently  an  amended  answer  to 
the  said  Intervener's  complaint  in  interven- 
tion. The  case  was  tried  upon  the  issues 
raised  upon  the  complaint  In  intervention 
and  the  amended  answer  thereto.  The  de- 
fendant J.  B.  Byerly  having  no  Interest  in 
the  controversy  other  than  that  of  lessee  of 
the  defendant  John  Pardy,  and  his  lease  bav- 
ing  expired  prior  to  the  entry  of  Judgment 
in  the  case.  Judgment  was  entered  in  favor 
of  the  defendant  Pardy.  The  Sam  Tllden  lo- 
cation was  made  by  the  said  Maurice  Hart- 
nett March  9,  1889.  The  Beehive  location 
was  made  by  the  defendant  Pardy  Jnly  27, 
1899,  and  covers  the  major  portion  of  the 
Sam  Tllden  claim.  These  two  locations  are 
the  only  ones  directly  Involved  In  the  action. 
The  Issues  as  made  by  the  defendants  were 
a  denial  of  the  allegations  of  the  Intervener ; 
the  allegation  of  the  location  of  the  Beehive; 
the  possession  thereunder  continuously  from 
the  time  of  such  location ;  that  such  posses- 
sion was  open,  adverse,  and  notorious;  the 
forfeiture  of  the  Sam  Tllden  claim;  and.  also, 
a  special  plea  of  the  statute  of  limitations  of 
both  two  and- five  years.  The  case  was  tried 
by  the  court;  but  the  court  deeming  certain 
equitable  features  to  be  Involved  In  the  case, 
impaneled  a  Jury  In  an  advisory  capacity. 
General  and  special  Issues  were  submitted  to 
the  Jury,  which  were  found  In  favor  of  the 
defendant  Pardy.  The  findings  were  adopted 
by  the  court,  and  a  decision  and  Judgment  en- 
tered In  favor  of  the  said  defendant  From 
the  Judgment,  and  from  an  order  denying  the 
Inten-ener's  motion  for  a  new  trial,  the  inter- 
vener has  appealed. 

The  motion  for  new  trial  was  based  upon 
the  grounds:  (1)  Insufficiency  of  the  evi- 
dence to  Justify  the  decision  of  the  court,  and 
that  such  decision  is  contrary  to  the  evidence. 
and  that  the  same  is  against  law.    (2)  E^rrors 
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lo  law  occurrlns  at  the  trial  and  excepted  to 
by  the  Intervener. 

A  preliminary  question  la  ralaad  by  conn- 
Mi  for  respondents  which  goes  to  the  Juris- 
dletion  of  the  lower  court  to  entertain  the 
complaint  in  intervention.    We  need  not,  we 
think,  determine  whether  the  intervener  had 
such  an  interest  in  the  result  of  the  suit  be- 
tween the  original  plaintiffs  and  defendants  as 
wonld  entitle  hbn  to  intervene,  or  whether 
the  situation  presented  at  that  time  falls 
within  the  rule  laid  down  in  the  case  of  Har- 
lan v.  Boreka  Mining  Co.,  10  Nev.  02,  as  con- 
tended.   Had  tite  plaintiffs  remained  in  the 
salt  and  the  Issues  raised  npon  tibe  plaintUfs' 
complaint  and  the  defendants'  answer  been 
tried  and  determined,  the  position  of  counsel 
for  respondents  might  be  correct    After  the 
plaintiffs  dismissed  their  complaint,  the  case 
went  to  trial  between  the  intervener  and  the 
defendants  upon   the  Issues  raised  by  their 
respective  pleadings.    The  Intervener  became 
virtually  the  plaintiff  in  the  case.     At  the 
time  the  plalntlflfs  dismissed  the  complaint, 
defendants  did  not  ask  to  have  the  entire  pro- 
ceeding dismissed,  but,  without  further  ob- 
jection, proceeded  to  trial  upon  the  Issues 
raised  by  their  answer  to   the  Intervener's 
complaint     We  think,   under  this   state  of 
facts,  the  court  had  Jurisdiction  of  the  par- 
ties as  well  as  the  subject-matter. 

The  statement  on  motion  for  new  trial  pre- 
sents nine  assignments  of  error,  which  we 
will  consider  In  order. 

Error  is  assigned  in  admitting  In  evidence 
the  laws  or  regulations  of  the  EJureka  min- 
ing district  These  regulations  were  offered 
in  evidence  in  support  of  defendants'  objec- 
tion to  the  admission  In  evidence  of  the  no- 
tice of  location  of  the  Sam  TUden  claim ;  de- 
fendants contending  that  audi  notice  was  not 
In  accordance  with  the  district  regulations. 
Tbe  objection  to  the  admission  of  the  notice 
In  evidence  was  overruled  and  tbe  notice  ad- 
mitted. Even  conceding,  for  the  purposes  of 
this  case,  that  those  regulations  were  erro- 
oeously  admitted,  appellant  was  in  no  way 
Injured  thereby. 

Error  is  assigned  in  tbe  ruling  of  the  court 
•xcluding  as  evidence  a  certain  notice  record- 
id  by  the  said  Maurice  Hartnett,  Deoember 
19,  1883,  in  the  office  of  the  county  recorder 
rf  Eureka  county,  which  notice  was  filed  in 
lursuance  of  the  act  of  Congress  relieving 
ocators  from  the  necessity  of  doing  anuual 
a  bor  for  the  year  1893.  This  notice  was  of- 
ered  for  the  purpose  of  proving  an  act  of 
fvnershlp  upon  the  part  of  Intervener's  gran- 
OT  at  tile  time  of  flliug  such  notice.  As  this 
otice  was  filed  nearly  six  years  prior  to  the 
ate  of  the  Initiation  of  defendants'  claim, 
iid  as  they  have  not  questioned  the  owner- 
lip  of  tbe  Sam  Tllden  claim  by  Intervener's 
rantor  prior  to  the  date  of  tbe  location  of 
le  Beehive  claim,  we  are  una'ble  to  see  where- 
t  this  proposed  evidence  was  material  and 
bereln  its  rejection  could  possibly  be  prej- 
jlcial  error. 


Error  is  assigned  In  tbe  ruling  of  the  court 
excluding  the  evidence  of  Maurice  Hartnett 
offered  for  the  purpose  of  proving  that  the 
Sam  Tllden  claim  was  one  of  a  group  of 
claims  known  as  and  called  the  "Excelsior 
Group."  It  Is  difficult  to  understand  the  mak- 
ing of  this  assignment,  in  view  of  the  fact 
that  the  record  upon  appeal  contains  the  fol- 
lowing from  the  testimony  of  the  said  Maur- 
ice Hartnett:  "Maurice  Hartnett  then  tes- 
tified :  'That  the  property  conveyed  was  and 
is  the  "Sam  Tllden"  in  suit  and  constitutes 
one  of  the  Excelsior  Oroup  which  be  convey- 
ed by  the  deed  offered. '"  Tbe  deed  which 
was  admitted  in  evidence  over  tbe  defend- 
ants' objection  also  described  tbe  claim  as 
one  of  tbe  Excelsior  Group. 

Eirror  is  assigned  In  overruling  Intervener's 
objection  to  the  testimony  of  W.  C.  Stewart 
and  A.  R.  Gibson  relating  to  a  lease  from  the 
defendant  Pardy.  This  evidence,  we  think, 
was  clearly  admissible  as  showing  or  tending 
to  show  possession  by  Pardy  and  work  done 
or  being  done  upon  the  claim  in  question. 
While,  at  the  time  this  evidence  was  offered, 
defendant  Pardy  liitd  not  offered  his  proof 
of  location  of  the  Beehive  claim,  this  evi- 
dence was  subsequently  supplied.  The  court 
has  the  discretion  to  admit  evidence  out  of 
the  regular  order,  subject  to  the  supplying 
of  other  evidence  later  wiilch  will  establish 
its  relevancy  or  materiality. 

Error  is  assigned  In  sustaining  the  objec- 
tion interposed  by  the  defendants  to  a  ques- 
tion asked  the  witness  A.  R.  Gibson  to  ex- 
plain how  or  why  he  and  bis  partner  gave 
up  their  lease.  "The  witness  had  previously 
testified  that  he  and  bis  partner,  Stewart, 
had  given  up  their  lease.  Conceding,  with- 
out deciding,  that  the  question  was  permis- 
sible In  cross-examination,  we  are  unable  to  ' 
see  wherein  the  exclusion  of  this  testimony 
could  possibly  have  been  prejudicial  to  the 
intervener,  as  it  was  not  material  to  the  is- 
sues presented. 

Error  is  assigned  in  admitting  as  evidence 
defendants'  notice  of  location  of  the  Beehive 
mining  claim.  A  notice  of  location  of  a  min- 
ing claim  is  not  required  to  be  recorded  un- 
der the  statutes  of  this  state  (Corap.  Laws, 
f  208  et  seq.)  Comp.  Laws,  {  210,  provides 
for  the  filing  of  a  certificate  of  location  which 
must  contain  certain  specified  statements.  A 
certificate  complying  with  the  provisions  of 
this  section  is  made  "prima  facie  evidence 
of  the  facts  therein  stated."  The  section  fur- 
ther provided:  "Any  record  of  the  location 
of  a  lode  mining  claim  which  does  not  con- 
tain all  the  requirements  named  In  this  sec- 
tion shall  be  void."  The  notice  admitted  in 
evidence  does  not  answer  the  requirements 
of  a  certificate  of  location,  in  that  it  falls 
to  contain  at  least  the  fifth  requirement: 
"The  dimensions  and  location  of  the  discov- 
ery shaft,  or  its  equivalent,  sunk  upon  the 
claim."  The  notice,  we  think,  was  admissi- 
ble as  evidence  of  an  act  of  location  and  in 
support  of  defendants'  claim  of  adverse  pos-° 
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session,  and,  also,  for  purposes  of  explaining 
tbe  testimony  of  defendant  Pardy  and  otiiw 
witnesses.  Defendant  did  not  rely  on  it  as 
a  certificate  of  location  or  offer  it  in  evidence 
as  a  certificate.  Jones  v.  Prospect  Tnnnti 
Co.,  21  Nev.  3S2,  81  Pac.  042.  Tbe  filing  of  a 
defective  certificate  of  location  or  tbe  failure 
to  file  any  certificate  does  not  Invalidate  tbe 
claim.  We  bad  occasion  to  go  into  tbls  quee- 
tion  very  fully  in  the  case  of  Ford  v.  Camp- 
bell, 29  Nev.  678,  92  Pac.  206.  In  that  case 
we  held  that  the  failure  to  file  a  certificate 
ot  location  In  accordance  with  the  provisions 
of  the  statute  did  not  render  a  location  void, 
but  that  the  effect  of  failure  to  file  such  cer- 
tificate was  to  Impose  upon  the  claim  owner 
the  burden  of  proof  to  establish  by  other  evi- 
dence that  a  valid  location  had  In  fact  been 
made.  In  this  case  defendants,  we  think,  es- 
tablished,  independent  of  record  proof,  the 
essential  requirements  of  a  valid  location  of 
the  Beehive  claim. 

A  further  objection  to  tbe  admission  In  evi- 
dence of  the  notice  of  location  of  tbe  Bee- 
hive claim  is  based  upon  "a  variance  be- 
tween the  allegata  and  probata,  in  this,  that 
tbe  answer  alleges  its  first  course  to  be  at  a 
point  commencing  south  30%  degrees  east, 
292  feet,  from  the  southwest  cqmer  of  Eldo- 
rado patent  No.  140,  and  its  last  course  to 
be  thence  south  90%  degrees  east,  840  feet, 
while  tbe  notice  offered  claims  in  each  course 
above  stated  32V4  degrees  east"  We  think 
this  objection  is  without  merit  Notices  of 
location  are  not  required  to  be  strictly  ex^ 
act,  and  they  are  not  controlling.  The  cours- 
es and  distances  described  in  the  notice  yield 
to  tbe  monuments  erected  on  the  ground. 
1  Lindley  on  Mines,  {{  381,  382;  Book  v. 
Justice  M.  Co.  (C.  C.)  68  Fed.  10«. 

Krror  is  assigned  in  the  finding  made  by 
the  trial  court  that  a  vein,  lode,  or  rock  in 
place  was  discovered  at  tbe  time  of  tbe  Bee- 
hive location  or  in  sinking  tbe  discovery 
shaft  It  may  be  seriously  questioned  wheth- 
er the  evidence  shows  a  discovery  in  the  so- 
called  "discovery  shaft"  The  evidence,  how- 
ever, shows  clearly  that  the  defendant  Pardy 
subsequently  found  valuable  ore  in  other 
workings  upon  the  claim,  some  of  which  ore 
was  extracted  and  shipped  and  was  of  a 
value  in  excess  of  $100  per  ton.  It  is  a  rea- 
sonable deduction  from  the  evidence  that  the 
work  done  in  other  parts  of  the  claim  where 
ore  was  unquestionably  discovered  was  more 
than  the  equivalent  of  that  required  for  a 
discovery  shaft.  Conceding,  without  decid- 
ing, that  this  finding  was  erroneous,  it  does 
not,  we  think,  affect  tbe  result  in  this  case. 

The  last  assignment  of  error  goes  to  tbe 
sufficiency  of  the  evidence  to  Justify  the  de- 
cision and  Judgment.  The  defendant  Pardy, 
after  testifying  that  he  locited  the  Beehive 
claim  at  the  time  stated  In  the  notice,  and 
that  he  built  posts  or  monuments  at  the  cor- 
ners described,  further  testified:  "I  did  $100 
worth  of  work  on  the  Beehive  mine  for  the 
year  1899,  after  my  location  of  the  claim. 


and  each  year  since,  up  to  the  present  time, 
I  have  done  $100  wortb  of  work  on  tbe 
Beehive.  When  I  located  the  Beehive  mine, 
I  was  familiar  with  the  ground  on  which 
It  is  located  and  with  tbe  sarroundlns 
ground.  The  ground  I  located  was  unocca- 
pied  and  open  to  location  as  mining  ground. 
At  the  time  of  my  locating  It,  there  had  not 
been  any  work  done  on  tbe  ground  located 
as  the  Beehive  for  a  period  of  at  least  eight 
or  ten  years.  I  examined  the  ground  and  as- 
certained that  the  annual  labor  had  not  been 
performed  on  it  since  the  time  of  my  loca- 
tion of  the  Beehive  mine.  I  have  had  the 
open  and  actual  possession  of  the  ground 
against  Maurice  Hartnett  and  his  grantee  as 
alleged,  H.  K.  Mitchell,  and  against  all  oth- 
ers up  to  tbe  commencement  of  this  suit. 
Maurice  Hartnett  nor  any  one  else,  ever  In- 
formed me  I  had  located  ground  of  his.  Mau- 
rice Hartnett  knew  I  was  working  the  ground, 
and  did  not  Interfere  with  my  so  doing. 
For  over  seven  years  Maurice  Hartnett  saw 
me  work  the  ground,  doing  tbe  annual  labor 
and  other  work,  and  did  not  prevent  me 
from  doing  the  same.  He  never  told  me  he 
owned  tbe  ground.  When  I  made  the  loca- 
tion of  the  Beehive,  there  was  what  I  call 
ore  or  mineral-bearing  matter  at  the  location 
point  or  discovery  shaft  The  mine  was  lo- 
cated on  a  zone  of  mlneml-bearing  lime. 
That  all  the  limestone  on  that  side  of  tbe 
Prospect  Mountain  be  considered  tbe  lode 
or  ledge  of  mineral-bearing  rock."  The  -wit- 
ness further  testified:  "That  after  said  lo- 
cation of  said  Beehive,  I  took  a  considerable 
quantity  of  paying  ore  from  the  said  Beehive 
mine." 

A.  R.  Oibson,  a  witness  for  defendant  Par- 
dy, testified  that  he,  together  with  W.  C. 
Stewart  had  leased  the  Beehive  claim  from 
the  defendant  Pardy  and  bad  extracted  ore 
therefrom  and  shipped  the  same  to  reduction 
works;  that  the  said  Maurice  Hartnett  was 
aware  of  the  work  being  done  by  them  upon 
the  Beehive  claim,  but  made  no  daim  what- 
ever that  he  owned  the  property.  The  wit- 
ness further  testified  that  he  had  been  fa- 
miliar with  the  property  for  a  number  of 
years,  and  that  the  annual  labor  was  not 
done  on  the  ground  for  many  years  until  the 
Pardy  location  was  made. 

W.  O.  Stewart  testified  that  be  was  asso- 
ciated with  the  witness  A.  R.  Gibeon  In  a 
lease  of  the  Beehive  mine  from  the  defend- 
ant Pardy ;  "that  Maurice  Hartnett  knew  of 
the  said  lease  and  of  tbe  work  that  the  said 
Stewart  and  Gibson  were  doing  on  the  said 
Beehive  mine;  and  that  the  said  Hartnett 
never  objected  thereto,  but  on  the  contrarj-. 
lent  them  some  tools  to  work  with  on  tho 
said  mine." 

The  contention  made  by  counsel  for  appel- 
lant that  the  proof  shows  that  the  end  line!* 
of  the  Beehive  claim  are  not  parallel  Is  of 
no  force  in  this  case,  as  audi  a  fact  If  It  be 
a  fact  does  not  make  the  location  Invalid, 
but    could   only   affect   extralateral    rlgbtb. 
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which  are  not*  involved  In  this  casei  Section 
365,  Lindley  on  Mines. 

There  Is  evidence  In  this  case  that,  at  the 
time  of  the  location  of  the  Beehive  claim,  the 
Sam  Tllden  claim  was  subject  to  forfeiture 
for  failure  to  do  the  annual  labor  required: 
that,  since  the  location  of  the  Beehive  claim, 
the  defendant  Pardy  has  heen  In  the  open, 
notorious,  and  adverse  possession  thereof 
against  the  intervener  and  his  grantor  and 
against  all  the  world. 

The  judgment  and  order  appealed  from  are 
affirmed. 

SWEBNBT,  J.,  concurs. 

TALBOT,  J.  I  concur  In  the  affirmance  of 
the  Judgment  of  the  district  court  In  favor 
of  the  defendants  for  reasons  not  relating  to 
the  invalidity  of  the  location  of  the  Beehive 
try  John  Pardy  at  the  time  that  he  was  Unit- 
ed States  deputy  mineral  surveyor.  If  the 
action  as  between  the  Intervener,  who  is  in 
the  position  of  a  plaintiff,  and  the  defend- 
ants, who  are  the  only  parties  to  this  appeal, 
depended  upon  whether  such  a  surveyor  could 
make  a  valid  location  of  a  mining  claim,  it 
mdght  be  proper  for  this  court  to  frankly  re- 
verse its  decision  ond  correct  Its  conclusion 
.  In  Hand  v.  Cook,  29  Nev.  B18,  92  Pac.  S,  be- 
cause the  federal  courts,  acting  within  the 
Jurisdiction  vested  in  them  for  finally  con- 
strnlng  federal  enactments,  as  well  as  the 
United  States  I<and  Office  and  the  Supreme 
Court  of  Utah,  have  placed  an  interpretation 
upon  the  act  of  Congress  the  reverse  of  that 
given  by  a  majority  of  the  members  of  this 
court  In  that  case. 

In  Waskey  v.  Hammer,  170  Fed.  36,  96  O. 
C.  A.  310,  the  United  States  Circuit  Court  of 
Appeals,  in  an  opinion  by  Judge  Ross,  con- 
curred in  by  Judges  QUbert  and  Morrow,  aft- 
er dUng  section  462^  U.  S.  Rev.  St  (U.  S. 
Comp.  St.  1901,  p.  257),  which  provides  that 
"the  officers,  clerks  and  employes  in  the  Gen- 
eral Land  Office  are  prohibited  from  directly 
or  indirectly  purchasing  or  becoming  interest- 
ed in  the  purchase  of  any  of  the  public  lands," 
and  stating  that  the  later  rulings  In  the  Land 
Department  were  to  the  effect  that  this  stat- 
ute is  applicable  to  a  deputy  surveyor,  said: 
"In  the  case  of  Hand  v.  Cook,  29  Nev.  518, 
92  Pac.  3,  a  majority  of  the  Supreme  Court 
of  Nevada  held  that  the  statute  in  question 
did  not  apply  to  a  deputy  mineral  surveyor; 
hat  the  reverse  was  held  by  the  Supreme 
Court  of  Utah  In  the  case  of  Lavagnlno  v. 
Uhlig,  20  Utah,  1,  71  Pac.  1016,  99  Am.  St 
Rep.  808.  It  will  not  do  for  a  court  to  take  a 
strained  and  narrow  view  of  the  language 
employed  by  Congress  in  Its  enactments,  but 
rather  give  such  a  construction  as  will  carry 
into  effect  its  obvious  Intent.  We  entertain 
no  doubt  that  a  deputy  mineral  surveyor  is 
an  employ^  'in  the  Oeneral  Land  Office,'  with- 
in the  meaning  of  the  statute.  *  •  •  Nor 
do  we  see  that  there  is  any  much  clearer  way 
to  prohibit  an  act  than  to  say  expressly  that 


It  Is  prohibited.  That  Congress  did  hi  the 
section  In  question.  In  the  case  of  Prosser  v. 
Finn,  208  U.  S.  67,  28  Sup.  Ct  225,  62  L. 
Ed.  392,  the  Supreme  Court  held  that  section 
462  applied  to  a  special  agent  of  the  Land 
Departmfflit  who  had  made  an  entry  under 
the  timber  culture  act  (Act  March  8,  1878,  c. 
277,  17  Stat  605,  as  amended  by  Act  March 
13,  1874,  c.  56,  18  Stat  21).  The  court  said: 
'The  difficulty  in  the  way  of  any  relief  being 
granted  to  the  plalntilT  arises  from  the  stat- 
ute prohibiting  any  officer,  clerk,  or  employ^ 
In  the  General  Land  Office,  directly  or  Indi- 
rectly, from  purchasing  or  becoming  Interest- 
ed in  the  purchase  of  any  of  the  public  land. 
That  a  special  agent  of  the  General  Land 
Office  Is  an  employ^  of  that  office  is,  we 
think,  too  <dear  to  admit  of  serious  doubt. 
•  •  •  It  Is  not  clear,  from  any  document  or 
decision  to  which  our  attention  has  been  call- 
ed, what  Is  the  scope  of  the  duties  of  a  spe- 
cial agent  of  the  land  office,  but  the  existence 
Of  that  office  or  position  has  long  been  recog- 
nized. Suffice  It  to  say  that  they  have  offi- 
cial connection  with  the  General  Land  Office, 
and  are  under  its  supervision  and  control 
with  respect  to  the  administration  of  the 
public  lands.  WeUfl  v.  Nlckles,  104  U.  S.  444. 
26  L.  Ed.  825;  1  Land  Dea  Dep.  Int  606,  620; 
Instructions  to  Special  Timber  Agents,  2  Land  . 
Dec.  Dep.  Int  814,  819-822,  827,  828,  832; 
Circular  of  Instructions,  12  Land  Dea  Dep. 
Int  499.  They  are  in  every  essential  sense 
employes  In  the  <3laieral  Land  Office.  They 
are  none  the  less  so,  erven  If  it  he  true,  as 
suggested  by  the  learned  counsel  for  the 
plaintiff,  that  they  have  nothing  to  do  with 
the  survey  and  sale  of  the  public  lands,  or 
with  the  Investigation  of  applications  for  pat- 
ents, or  with  hearings  before  regristers  and 
receivers.  Being  employes  In  the  General 
Land  Office,  it  is  not  for  the  court  in  defiance 
of  the  explicit  words  of  the  statute^  to  ex- 
empt them  from  its  prohibition.  Congress 
has  said,  without  qnallficatlon,  that  eanployte 
in  the  General  Land  Office  shall  not  while  In 
the  service  of  that  office,  purchase  or  become 
Interested  In  the  purchase,  directly  or  indi- 
rectly, of  public  lands.' " 

In  my  opinion,  these  decisions  of  the  high- 
est federal  courts  construing  this  act  of  Con- 
gress are  conclusive  until  or  unless  the  Su- 
preme Court  of  the  United  States  reverses 
the  case  of  Waskey  v.  Hammer,  which  la  re- 
ported to  be  pending  before  that  tribunal  at 
this  time  on  a  writ  of  certiorari,  or  unless  it 
reverses  its  own  decision  in  Prosser  v.  Finn, 
or  makes  an  Improbable  distinction  by  hold- 
ing that  a  United  States  deputy  mineral  sur- 
veyor is  not  an  officer  or  employ^  of  the  Gen- 
eral Land  Office  when  a  special  agent  Is  held 
to  be  such  an  employe. 

It  is  shown  hy  the  evidence,  and  apparent- 
ly conceded,  that  John  Pardy  posted  the  no- 
tices and  did  the  work  regularly  required  for 
making  the  location,  and  did  the  annual  work 
every  year  on  the  Beehive.  Assuming  that 
the  location  of  this  claim  was  void  because 
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John  Pardy  was  a  deputy  mineral  surveyor 
at  the  time  It  was  made,  there  are  obstacles 
which  would  prevent  a  recovery  hy  the  Inter- 
vener. 

As  to  the  Sam  Tllden  claim,  on  which  he 
relied  as  having  been  located  10  years  before 
the  Beehive,  It  appeared  that  notices  of  loca- 
tion bad  been  posted  and  recorded;  but  the 
Jury  found  that  the  location  work  required 
by  the  rules  and  regulations  of  the  mining 
district  and  the  annual  work  required  by  the 
laws  of  Congress,  had  not  been  performed. 
If  the  Sam  Tllden  bad  been  properly  located. 
It  might  be  said  that,  if  Its  locator  remained 
in  possession  and  continued  to  claim  the 
ground,  he  could  hold  it  without  doing  the 
annual  work  as  against  any  one  who  failed 
to  make  a  valid  new  location.  But  there  Is 
evidence  supporting  the  plea  of  the  statutes 
of  limitations  for  actions  for  mining  claims 
and  for  real  estate  Interposed  by  defendants 
and  tending  to  show  an  abandonment  of  the 
ground  by  the  locator  of  the  Sam  Tllden  and 
an  estoppel  against  him.  In  addition  to  any 
mere  failure  to  do  the  annual  work  which 
might  result  in  forfeiture  upon  the  making 
of  a  new  valid  location.  The  testimony  of 
the  locator  of  the  Sam  Tllden  that  he  had 
done  the  annual  work  was  contradicted  by 
witnesses  who  asserted  that  no  work  had 
been  done  on  the  ground  for  8  or  10  years  be- 
fore the  location  of  the  Beehive.  The  Jury 
found  the  special  issues  in  favor  of  the  de- 
fendants, and  the  findings  were  approved  by 
the  court 

In  the  statement,  which  is  to  be  commend- 
ed for  its  conciseness  while  apparently  fully 
and  clearly  presenting  the  Issues  raised,  evi- 
dence indicating  abandonment  of  the  ground 
and  acts  which  would  estop  the  claimant  un- 
der the  Sam  Tllden  location  from  asserting 
a  right  to  it  Is  apparently  uncontradicted. 
There  was  testimony  that  the  locator  of  the 
Beehive  had  done  the  work  for  seven  years 
with  the  knowledge  of  the  locator  of  the  Sam 
Tllden,  who  did  not  object  or  tell  him  that 
he  owned  the  ground;  that  the  locator  of  the 
Sam  Tllden  knew  that  the  lessees  were  work- 
ing on  the  Beehive  and  never  made  any  objec- 
tion, but,  on  the  contrary,  loaned  them  tools 
to  work  with  and  procured  a  tapeline  and 
helped  them  to  measure  o£F  the  land,  and  nev- 
er told  them  that  he  owned  or  claimed  the 
ground  or  not  to  work  or  trespass  there;  and 
that  he  said  he  hoped  they  would  get  ore  and 
that  he  would  not  bother  about  it 

In  view  of  the  weakness  of  the  Interven- 
er's claim  under  these  circumstances,  as  ap- 
parently found  by  the  Jury,  and  considering 
the  finding  that  the  necessary  location  work 
bad  not  been  done  on  the  Sam  Tllden  at  the 
time  the  notices  for  its  location  were  filed 
and  recorded  in  the  year  1889,  that  the  an- 
nual woi^  had  not  been  done  for  so  many 
years  prior  to  the  location  of  the  Beehive  in 
1899,  and  that  no  objection  had  been  made  by 


the  locator  of  die  Sam  Tllden  t»  the  work  be- 
ing done  on  the  Beehive  for  seven  years  after 
Its  location,  and  that.  Instead  of  objection  be- 
ing made,  assistance  and  encouragement  were 
given  by  him  to  the  lessees  working  on  the 
Beehive,  and  the  evidence  of  acts  rdating 
to  an  estoppel  and  a  bar  under  the  statute  of 
limitations,  enough  appears  to  sustain  the 
Judgment,  regardless  of  any  question  of  the 
insufficiency  or  invalidity  of  the  location  of 
the  Beehlva 


(6S  Wash.   S3T) 

MUESHLMAN  v.  8P0KANH  &  I.  El  R.  CO. 

(Supreme  Court  of  Washington.     May  13| 
1910.) 

1.  Appeal  and   Erhob   (§  846*)  —  Review  — 
Findings  Unstjppobted  by  Evidence. 

Findings  unsupported  by  evidence  must  b* 
disregarded  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  846.*] 

2.  Mabtxb  and  Sekvant  (|  185*)--8aj«  Pi^ob 

to    WOBK— DEFKCTIVK    SCArFOLD. 

Where  competent  men  were  employed  to 
erect  a  scaffold  for  the  use  of  themselves  and  co- 
emploj^s,  and  suitable  material  was  furnished 
therefor,  and  they  were  not  instructed  outside 
of  a  direction  to  construct  it,  and  a  co-empIoyC 
not  present  when  the  scaffold  was  built  thereaft- 
er fell  and  was  injured  on  account  of  defective 
construction  due  to  the  use  of  improper  materi- 
al, the  employer  is  not  liable. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  CentDig.  {S  385-421 ;  Dec.  Dig.  i  185.*) 

Department  Z  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Kennan. 
Judge. 

Action  by  Charles  H.  Muehlman  against 
the  Spokane  A;  Inland  Empire  Railroad  Com- 
pany. From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

Robertson,  Miller  &  Roeenhaupt,  for  ap- 
pellant. Graves,  Kizer  &  Graves,  for  respond- 
ent. 

CROW,  J.  This  action  was  commenced  by- 
Charles  H.  Muehlman  against  the  Spokane 
&  Inland  Empire  Railroad  Company  to  re- 
cover damages  for  personal  injuries.  A  ver- 
dict was  returned  In  his  favor,  but  thereafter 
the  defendant's  motion  for  Judgment  non  ob- 
stante veredicto  was  Bqstained  and  tbe  h.«- 
tion  vras  dismissed.  The  plaintiff  has  ap- 
pealed. 

The  sole  question  presented  for  our  con- 
sideration is  whether  the  trial  court  erred  In 
sustaining  the  motion.  The  respondent  rail- 
road company  was  erecting  depots  at  sta- 
tions along  its  line  of  road,  and  one  P.  Lu 
Peterson  was  in  general  charge  of  the  vrork. 
The  axH)ellant,  a  carpenter,  was  injured  at 
Waverly,  where  a  new  depot  was  being  erect- 
ed. Experienced  carpenters  employed  by  Pe 
terson  were  doing  the  work,  during  the  pro^r- 
ress  of  which  it  became  necessary  to  con- 
struct a  scaffold  for  their  use.  Thereupon 
the  foreman  directed  them  to  erect  the  scaf- 
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Told,  bnt  gave  ao  fnrtber  InBtructlons.  Suit- 
able material  was  on  the  ground.  The  car- 
;>enter8  without  supervision  of  appellant  or 
its  foreman  selected  such  material  as  they 
leeded,  and  built  the  scaffold  according  to 
:helr  own  plans.  Thereafter  they  used  the 
M»tfold  for  about  one  week.  During  this 
period  appellant  and  another  carpenter  had 
jeen  left  at  Spring  Valley,  one  of  respond- 
ent's stations,  to  comjilete  work  on  another 
iepot.  On  August  29,  1907,  they  reported  at 
(V^averly  to  work  with  the  carpenters  on  the 
Iepot  there.  Appellant  was  set  to  work  upon 
±e  scaffold  with  the  other  carpenters,  and 
pvhile  so  engaged  a  plank  and  cross-piece 
jroke,  causing  him  to  fall.  He  contends  that 
Jie  scaffold  was  not  properly  constructed; 
:hat  it  was  of  Insufflcient  strength ;  that  Im- 
;>roper  material  had  been  used ;  that  the  re- 
spondent was  negligent  In  failing  to  famish 
aim  a  safe  place  to  work  or  a  safe  scaffold 
>n  which  to  work ;  and  that  by  reason  there- 
>f  be  was  injured  without  any  negligence  up- 
>n  bis  own  part  The  Jury  answered  a  nmn- 
>er  of  Interrogatories,  and  appellant  relies 
ipon  the  following  answers:  "(1)  Q.  Did  the 
iefendant  have  at  Its  railway  depot  at  Wa- 
rerly  sufficient  and  proper  material  for  the 
erection  of  such  a  scaffold  as  was  necessary 
'.or  the  construction  of  the  building?  A.  No. 
;2)  Q.  Did  the  defendant  Intrust  the  erection 
>f  tbe  scaffold  to  competent  carpentws?  A. 
So."  There  is  no  evidence  to  sustain  these 
Indlngs.  E\>ur  or  five  disinterested  witness- 
SB  testified  that  the  respondent  did  have  an 
ibundance  of  suitable  material  at  its  depot 
it  Waverly  for  nse  in  the  erection  of  a  prop- 
er scaffold;  that  tbe  material  actually  used 
!raa  selected  by  tbe  carpenters  who  built  the 
icaffold;  that  one  McNulty  and  one  Jobn- 
iton,  experienced  carpenters,  built  that  por^ 
ion  from  which  the  appellant  tell,  and  that 
)ne  of  them  selected  the  particular  plank 
ind  cross-piece  which  broke  and  caused  ap- 
)ellant'8  fall,  although  it  did  not  dlsUnctly 
ippear  wWch  one  did  so.  The  evidence  fur- 
rier shows  that  respondent  did  Intrust  the 
erection  of  tihe  scaffold  to  competent,  ez- 
>erienced  carpenters,  who  built  it  for  the  use 
rt  themselves  and  of  other  carpenters  engag- 
ed in  building  the  depot  None  of  this  evl- 
lence  is  disputed.  Aiqpellant  made  no  at- 
:empt  to  meet  it  Tbe  witnesses  who  testl- 
led  to  these  facts  were  neither  parties  to 
lor  Interested  in  this  action,  and  there  was 
10  other  evidence  on  the  subject  The  flnd- 
ngs  above  quoted,  t)eing  unsupported,  mnst 
>e  disregarded. 

Auswerlng  a  further  Interrogatory,  the  Ju- 
•y  found,  and  the  evidence  shows,  that  Uie 
'espondent  did  not  exercise  any  supervision 
>ver  the  erection  of  the  scaffold,  or  give  any 
nstructlon  In  regard  to  It  other  than  to  di- 
'ect  that  It  be  constructed.  Ascribing  the 
itmost  value  to  appellant's  evidence,  it  ap- 
)ear8  that  the  falling  of  the  scaffold  was 
»nsed  by  the  carelessness  or  bad  judgment 
»f  the  carpenters  in  selecting  and  using  un- 


safe material  In  its  construction,  although  re- 
spondent had  provided  an  abundance  of  prop- 
er, safe,  and  sound  material.  In  support  of 
its  motion  for  judgment  the  respondent  cit- 
ed and  the  trial  court  followed  Metzler  v. 
McKenzie,  34  Wash.  470,  76  Pae.  114.  In  ev- 
ery essential  particular  that  case  and  this  one 
are  identical.  In  each  it  appeared  that  the 
plaintiff  had  no  part  in  building  the  scaffold ; 
that  it  was  customary  for  the  carpenters  en- 
gaged in  the  erection  of  the  building  to  con- 
struct for  use  such  scaffold  as  they  might 
need  In  ttxe  progress  of  the  work,  and  to  do 
so  without  any  direction  as  to  details  by  the 
foreman ;  that  the  master  through  the  fore- 
man retained  no  supervision  over  the  erection 
of  the  scaffold  and  gave  no  directions  with  ref- 
erence thereto ;  that  the  master  furnished  on 
Uie  ground  a  sufficient  quantity  of  suitable  ma- 
terial for  its  erection  which  he  Intrusted  to 
competent,  exi)erlenced,  and  skillful  work- 
men, and  that  the  only  negligence,  if  any, 
which  caused  the  injury,  was  that  of  the 
workmen  In  selecting  and  using  Improper 
material.  In  tbe  Metzler  Case  we  said: 
"  •  •  •  Where  the  master  retains  no  su- 
pervision In  regard  to  it,  bnt  provides  suitable 
materials  therefor,  and  Intrusts  the  duty  of 
Its  construction  to  skillful  worlunen,  he  la 
not  Uable  to  one  of  the  worlunen  for  injuries 
resulting  from  the  falling  of  the  staging, 
though  insufficiently  built.  •  *  •  The  re- 
spondent, through  his  foreman,  Thomas,  fur- 
nished suitable  and  adequate  materials  and 
competent  coservants.  He  did  not  undertake 
to  furnish  the  scaffolding,  on  which  Appel- 
lant stood  when  Injured,  In  an  adjusted  con- 
dition. It  was  usual  and  costomary  for  the 
employes.  Including  appellant,  while  at  work 
on  this  structure,  to  construct  and  adjust 
staging  out  of  'the  materials  provided  by  re- 
qtondmt  It  Is  illogical  to  compare  such 
temporary  staging  with  some  machine  which 
Is  all  adjusted,  so  that  its  sufficiency  can  be 
ascertained  before  the  employe  Is  called  upon 
to  use  it  We  think  that  the  action  at  bar 
falls  within  the  rule  announced  in  the  above 
authorities,  that,  where  competent  men  are 
employed  to  do  some  work  on  a  structure 
upon  which  scaffoldii^g,  or  some  other  appli- 
ance to  support  the  workmen.  Is  required, 
'the  employer  to  furnish  the  materials,  and 
the  employed  to  coi^truct  or  adjust  tbe  scaf- 
folding or  other  appliance,  the  employer  Is 
not  liable  to  one  of  the  employes  for  the  care- 
less act  of  another  employe  done  in  the  con- 
struction, adjustment,  or  maintenance  of  the 
structure  or  appliance.'"  In  Cheatham  v. 
Ilogan,  50  Wash.  465,  97  Pac.  499,  22  L.  R.  A. 
(N.  S.)  951,  the  scaffold  which  had  been  orig- 
inally erected  by  certain  employes  for  their 
use  in  finlstaing  a  portion  of  the  building  was 
afterwards  adopted  and  used  for  other  pur- 
poses by  the  owner  whose  foreman  directed 
the  plaintiff  to  go  upon  it  An  examination 
of  the  facts  involved  in  the  Cheatham  Case 
will  show  that  they  materially  differ  from 
those  of  the  Metzler  Case  or  the  one  now  be- 
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fore  ns.  In  the  Cbeatham  Case,  referring  to 
the  Metzler  Case,  we  said:  "But,  while  thia 
case  deddes  the  law  correctly  on  the  facts 
shown,  we  think  It  has  no  bearing  on  a  case 
like  the  one  at  bar.  The  rule  undoubtedly 
Is  that  a  master  who  retains  no  supervision 
over  the  erection  of  a  scafToId,  and  gives  no 
direction  in  regard  to  It  further  than  to  di- 
rect that  It  be  constructed,  and  provides  suit- 
able materials  for  its  construction  and  In- 
trusts the  duty  to  skillful  workmen.  Is  not 
liable  to  one  of  the  workmen  who  is  Injured 
by  the  falling  of  the  scaffold  because  of  In- 
sufficient construction— this  on  the  principle 
tb»t  the  master  Is  not  responsible  to  the 
workmen  who  construct  the  scaffold  nor  to 
one  who  is  engaged  In  a  common  employment 
with  them  in  such  a  way  as  to  be  regarded 
as  their  fellow  servant  for  the  suffldmcy  of 
their  own  work.  But  the  rule  has  no  api^l- 
cation  to  a  servant  who  did  not  construct  the 
scaffold,  and  who  is  not  a  fellow  servant  of 
the  servant  who  did  construct  it" 

The  nndliq>uted  evidence  now  before  ns 
shows  that  the  appellant,  with  the  carpenters 
who  built  the  scaffold,  was  engaged  in  such  a 
way  as  to  be  regarded  as  their  fellow  serv- 
ant, although  he,  like  the  i^alntlff  in  tlie 
Metzler  Case,  was  not  present  when  and 
where  the  scaffold  was  built  In  Cleary  r. 
General  Contracting  Company,  53  Wash.  2S4, 
101  Pac.  888,  the  doctrine  of  the  Metzler 
Case  was  held  inapplicable,  when  the  injur- 
ed plaintiff  was  a  subcontractor  for  whose 
use  the  scaffold  had  been  furnished  by  the 
defendant  corporation  whldi  had  agreed  as  a 
part  of  the  contract  of  employment  to  con- 
struct and  furnish  a  safe  scaffold  for  the 
plaintUTs  use.  There  Is  an  utter  absence  of 
evidence  here  showing  or  tending  to  show 
any  negligence  on  the  part  of  the  respondent 
in  falling  to  discharge  any  doty  wlildi  it 
owed  the  appellant 

The  Judgment  is  affirmed. 

BUDKIN,  Ot  J.,  and  MOUNT,  PABKEB, 
and  DUNBAR,  JJ.,  concur. 


(58  Wash.  697) 

LOHMAN  V.  OLAUSSEN  et  aL 
(Supreme  Court  of  Washington.    May  11, 1910.) 

Bn  banc.  On  petition  for  rehearing.  De- 
nied. 

For  former  opinion,  see  104  Pac.  624. 

PER  CURIAM.  Learned  counsel  for  ap- 
pellant, in  Iiis  petition  for  rehearing  en  banc 
in  this  case,  proceeds  upon  the  theory  that 
the  Judgment  appealed  from,  and  affirmed  by 
our  decision  of  October  29,  1909,  wag  a  per- 
sonal Judgment  against  Henry  Lohman,  and 
that  we  have  overlooked  this  fact.  In  our 
former  decision  it  was  stated  that  the  Judg- 
ment appealed  from  was  rendered  against 
appellant   as  administrator.     In  order  that 


there  may  be  no  doubt  remaining  upon  this 
question,  we  quote  from  the  language  of  the 
Judgment  as  shown  by  the  record  before  us, 
which  is:  "That  Judgment  Issue  against 
Henry  Lohman,  as  administrator  of  the  es- 
tate of  Mary  A.  Lohman,  deceased,  in  the 
sum  of  $500,  In  favor  of  Henry  Clausaen,  re- 
ceiver." 

Learned  counsel's  argument  is  in  sub- 
stance that,  since  Henry  Lohman  individual- 
ly was  not  a  party  to  the  action,  therefore 
Judgment  for  the  receiver's  compensation 
could  not  be  thus  rendered  against  him  in  the 
action;  but  since  the  record  plainly  shows 
that!  the  Judgment  was  rendered  against  him 
in  the  same  representative  capacity  in  which 
he  appeared  as  plaintiff  in  the  action,  it  is 
plain  that  the  record  furnishes  no  basis  for 
counsel's  argument 

Rehearing  is  therefore  denied. 


(58   Wash.    .1i)0 

X.  M.  C.  A.  OF  NORTH  TAKIMA  T. 

GIBSON  et  ai. 

(Supreme  CJonrt  of  Washington.    May  11.  1010.) 

1.  Pbinoipai.  and   Subety   ({   118*)  —  Dis- 

CUABGE  or  SUBETT— ACIB  (JOMSHTUTING. 

Where  an  owner  who  contracted  with  a 
firm  for  the  constniction  of  a  building,  and  ot>- 
talned  from  ttie  firm  a  bond  for  the  performaace 
of  the  contract  received  notice  of  the  dissolu- 
tion of  the  firm  prior  to  its  abandonment  of  the 
work,  and  thereafter  addressed  a  letter  to  one 
of  the  partners  iDdividually,  and  issued  to  him 
0  check,  without  naming  or  referring  to  the 
firm,  without  Intending  to  release  any  party  to 
the  contract  there  was  no  release  b;  the  owner 
of  the  copartner,  or  acquiescence  in  his  release 
by  his  partner,  bo  that  the  surety  was  not  re- 
lieved from  liability  on  the  ground  that  the  own- 
er released  one  of  the  parties  to  the  contract 

[Ed.    Note.— For   other    cases,    tee    Principal 
and  Surety,  Ont  IMg.  {  287 ;  Dec.  Dig.  |  11&*J 

2.  Pbjnoipai.   and    Subktt   (J    117*)  — Dis- 
CHAROB   o»   Surety— Patmbnt  to    Princi- 

PAI/— BtJILDlNO    C!0NTBACT8 — CONSTRUCTION. 

Where  a  building  contract  stipnlated  for 
payment  as  the  work  progressed  on  the  certifi- 
cate of  the  superintendent  of  the  work  as  the 
representative  of  the  owner,  the  superintendent 
though  nominally  and  In  fact  the  agent  of  the 
owner,  was  the  agent  of  all  parties  concerned 
to  furnish  estimates,  and  payment  by  the  own- 
er to  the  contractor  on  the  certificates  In  good 
faith  and  without  fraud  did  not  release  uom 
liability  the  surety  of  the  contractor  thoufcb 
the  superintendent  did  not  perform  his  duties, 
but  permitted  the  contractor  to  prepare  esti- 
mates, or  prepared  estimates  largely  from  the 
books  of  the  contractor,  and  included  therein 
the  value  of  material  on  the  ground,  but  not 
used  in  the  building,  so  that  (he  estimates  were 
too  high. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Dec.  Dig.  {  117.*] 

3.  Contracts  (§  106*)— Buildino  Contracts 
—CoNSTBrcTioN— "Subcontractor." 

A  building  contract  requiring  the  contractor 
to  file  receipts  with  the  superintendent  and  own- 
er showing  that  each  subcontractor  had  been 
paid  in  full  to  the  amount  of  the  estimates,  as 
per  the  certificate  of  the  previous  month,  etc.. 
does  not  require  the  superintendent  or  the  own- 
er to  exact  receipts  for  all  claims  for  labor  an<1 
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material,  a  subcontractor  being  one  who  takes 
from  the  principal  contractor  a  specific  part  of 
the  work,  and  does  not  include  laborers  or  ma- 
terialmen. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  198.» 

For  other  definitions,  see  Words  and  Phraaea, 
TOl.  7,  pp.  6704,  6705;   vol.  8,  p.  7806k] 

4.  Pbincifai.  and  Submt  (|  129*)— Dis- 
ohaboe  of  subkty— b-uiioino  coktsactb— 
constbuotion. 

Where  a  bond  for  the  performance  of  a 
building  contract  by  the  contractor  reserved  to 
the  surety  the  right  to  complete  the  building  in 
case  of  an  abandonment  by  the  contractor,  and 
the  surety  waived  such  right  after  abandonment 
on  condition  that  the  contract  for  completing 
the  building  should  be  let  to  the  lowest  of  three 
bidders  who  should  give  a  bond  for  the  faithful 
performance  of  the  contiact,  and  the  building  on 
the  abandonment  of  the  contractor  was  complet- 
ed nnder  a  special  contract  let  to  the  lowest  of 
three  bidders,  the  provision  in  the  original  con- 
tract for  anditing  the  expense  of  completion  did 
not  apply  to  the  special  contract. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Dec.  Dig.  i    129.*] 

5.  Appeal  and   Errob   (J   843*)— QtntSTioNS 

REVI1:WABI.B>— IVMATEBIAI,     QUESTIONS. 

Where,  in  an  action  on  a  building  contract- 
or's bond,  valid  claims  against  the  surety  ex- 
ceeded the  penalty  of  the  bond,  the  question  of 
the  validity  of  another  claim  was  immaterial  on 
appeal. 

[X>d.  Note.— Ey>r  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  843.*] 

6.  Pbincifai.    and    Sdbkty    (|    88*)- Dib- 

OHABOB  OF  STJBETT— GbOBNDS. 

The  surety  of  a  firm  of  building  contractors 
cannot  escape  liability  on  a  bond  for  i>erform- 
ance  of  a  contract  by  the  firm  for  the  construc- 
tion of  a  building  for  $37,904  on  the  ground 
that  the  owner  should  not  have  let  the  contract 
to  a  firm  which  had  undertaken  contracts  to  the 
amount  of  $200,000  on  a  capital  of  only  $400. 
[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Dec.  Dig.  |  38.*1 

D^tartment  2.  Appeal  from  Superior 
Court,  Yakima  County;  B.  B.  Preble,  Judge. 

Action  by  the  Young  Men's  Christian  As- 
BOCiation  of  North  Yakima  against  James 
Gibson  and  another,  copartners  as  Gibson 
&  Smith,  James  Gilbson  as  successor  of  Gib- 
son ft  Smith,  and  another.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Reversed, 
with  directions. 

Englehart  &  Rigg,  for  appellant  Wende 
&  Taylor  and  Peters  &  Powell,  for  respond- 
ents. 

BUDKIN,  C.  J.  On  the  13th  day  of  Feb- 
ruary, 1907,  the  Young  Men's  Christian  As- 
sociation of  North  Yakima,  a  corporation, 
organized  and  existing  under  the  laws  of 
this  state,  entered  into  a  contract  with  Gib- 
son &  Smith,  a  copartnership,  for  the  con- 
struction of  a  stone  building  on  certain  lots 
owned  by  the  association  in  the  city  of 
North  Yakima.  The  contract  called  for  the 
completion  of  the  building  on  or  before  the 
15th  day  of  October,  1907,  for  a  considera- 
tion of  $36,794.  A  further  consideration  of 
$1,200  was  subsequently  agreed  unon  to  cov- 


er certain  changes  in  tbe  plans  and  speci- 
fications, making  tbe  total  contract  price 
$37,994.  Tbe  only  provisions  of  the  contract 
and  specifications  deemed  material  on  this 
appeal  are  the  following:  "The  construc- 
tion of  the  entire  work  will  be  supervised  by 
a  superintendent,  wlio  shall  be  the  authoriz- 
ed representative  of  the  building  committee. 
*  *  *  Should  the  contractor  at  any  time 
refuse  or  neglect  to  supply  a  sufficiency  of 
properly  skilled  workmen,  or  of  materials 
of  the  proper  quality,  or  fail  in  any  respect 
to  prosecute  the  work  with  promptness  and 
diligence,  or  fail  in  the  performance  of  any 
of  the  agreements  herein  contained,  such  re- 
fusal, neglect,  or  failure  being  certified  by 
the  superintendent,  the  owner  shall  be  at 
liberty,  after  two  days'  written  notice  to  the 
contractor,  to  provide  any  such  labor  or  ma- 
terials, and  to  deduct  the  cost  thereof  from 
any  money  then  due  or  thereafter  to  become 
due  to  the  contractor  under  this  contract; 
and,  if  the  superintendent  shall  certify  that 
sucta  refusai,  neglect,  or  failure  Is  sufficient 
ground  for  such  action,  the  owner  shall  al- 
so t>e  at  liberty  to  terminate  the  employment 
of  tlie  contractor  for  the  said  work,  and  to 
'entet  upon  tbe  premises  and  to  take  pos- 
session, for  tbe  purpose  of  completing  the 
work  comprehended  under  this  contract,  of 
ail  materials,  tools,  and  appliances  thereon, 
and  to  employ  any  other  person  or  persons  to 
finish  tbe  work,  and  to  provide  the  mater- 
ials therefor;  and,  in  case  of  such  dtscon- 
tinnance  of  the  employment  of  the  contract- 
or, he  shall  not  be  entitled  to  receive  any 
further  payment  under  this  contract  until 
the  said  work  shall  be  wholly  finished,  at 
which  time,  if  the  unpaid  Iialance  of  the 
amount  to  be  paid  under  ttUa  contract  shall 
exceed  tbe  expense  incurred  by  the  owner  in 
finishing  the  work,  such  excess  sltali  be 
paid  by  the  owner  to  the  contractor;  Imt,  if 
such  expense  shall  exceed  such  unpaid  bal- 
ance, the  contractor  shall  i>ay  tbe  difference 
to  tbe  owner.  Tbe  expense  Incurred  by  tbe 
owner  as  herein  provided,  either  for  furnish- 
ing materials  or  for  finishing  tbe  work,  and 
any  damage  Incurred  through  such  default, 
shall  be  audited  and  certified  by  the  superin- 
tendent, whose  certificate  thereof  shall  be  con- 
clusive upon  the  parties.  •  •  •  Between  the 
1st  and  lOtfa  of  each  month  during  the  prog- 
ress of  tbe  work,  the  building  committee  will 
pay  to  the  contractor  a  sum  equal  to  80  per 
cent  of  the  value  of  the  work  done  and  ma- 
terials used  in  the  construction  of  tbe  building 
during  the  previous  month  as  assci^sed  by  the 
superintendent,  and  the  balance  thirty  days 
after  tbe  completion  of  tbe  work  herein  In- 
cluded, or  a  certain  number  of  payments  as 
may  be  agreed  upon,  each  of  said  payments 
to  be  made  on  the  certificate  of  the  super- 
intendent-signed by  him,  setting  forth  the 
amounts  estimated  for  each  part  of  the  work, 
and  that  the  payment  is  properly  due.    Said 
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certificate,  however,  Is  In  no  way  to  lessen 
the  final  responsibility  of  the  contractor,  nor 
to  exempt  him  from  liability  to  make  good 
any  work  or  materials  afterward  found  to  be 
defective.  •  •  •  After  the  first  certifi- 
cate is  glv«i  by  the  superintendent,  no  fur- 
ther certificate  will  be  Issued  until  the  con- 
tractor files  receipts  with  the  superintendent 
and  building  committee  showing  that  each 
and  every  subcontractor  has  been  paid  in 
full  to  the  amount  of  the  estimate  as  per 
the  certificate  of  the  previous  month.  Said 
receipts  shall  remain  in  possession  of  the 
building  committee  or  tts  appointed  represen- 
tative as  the  property  of  the  building  com- 
mittee. •  •  •  The  work  herein  included 
shall  be  commenced  as  soon  as  practicable 
after  the  contract  is  signed  and  the  bids  ac- 
cepted, and  shall  be  finished,  complete  In 
every  detail  and,  ready  for  acceptance  on  or 
before  October  lb,  1907;  or,  In  case  of  fail- 
ure on  the  part  of  the  contractor  so  to  do, 
be  shall  forfeit  the  amount  of  $20.00  per  day 
for  each  and  every  day  following  said  date 
nntil  said  completion,  said  amount  to  be 
retained  by  the  association  as  agreed  and 
liquidated  damages,  and  In  full  compensa- 
tion for  all  damage  by  the  association  sus- 
tained on  account  of  the  failure  of  the  con- 
tractor to  perform  bis  contract  wltliln  the 
time  In  said  contract  specified."  On  the  lOtb 
day  of  February,  1907,  the  defendant  the 
JEtna  Indemnity  Company,  a  corporation, 
executed  and  delivered  to  the  association  a 
bond.  In  the  penal  sum  of  $10,000,  condition- 
ed for  the  faithful  performance  of  the  fore- 
going contract,  subject  to  the  following  con- 
ditions: "If  the  said  principals  shall  volun- 
tarily abandon  said  contract,  or  be  lawfully 
compelled  by  the  obligee  to  cease  operations 
thereunder  by  reason  of  their  nonperform- 
ance of  any  of  its  terms  or  conditions,  then 
the  surety  shall  have  the  right.  In  Its  option, 
to  assume  the  said  contract  and  to  sublet 
or  complete  the  same,  and,  if  said  contract 
shall  be  assumed  by  the  sureity,  then,  as  such 
contract  Is  duly  performed,  any  reserve,  de- 
ferred payments,  and  all  other  moneys  pro- 
vided by  said  contract  to  be  paid  to  the 
principals  shall  be  paid  to  the  surety  at  the 
same  time  and  imder  the  same  conditions 
as  by  the  terms  hereof  such  moneys  would 
have  been  paid  to  the  principals  had  the  con- 
tract been  duly  performed  by  them.  And,  if 
said  obligee  shall  complete  or  relet  the  said 
contract,  then  any  forfeitures  provided  In 
said  contract  against  the  principals  shall  not 
be  operative  as  against  the  surety,  but  all 
reserves,  deferred  payments,  and  all  other 
moneys  provided  In  said  contract  wblch 
would  have  been  paid  to  the  principals  had 
they  completed  the  contract  in  accordance 
with  the  terms  shall  be  credited  upon  any 
claim  the  said  obligee  may  make  upon  said 
surety.  •  •  *  The  said  obligee  shall  re- 
tain the  last  payment  and  reserve  due  said 
principals  until  the  complete  performance  by 
said  prlndpnls  of  all  the  terms,  covenants. 


and  conditions  of  the  contract  on  said  prin- 
cipals' part  to  be  performed  and  until  the 
expiration  of  the  time  within  which  Hens  or 
notices  of  liens  may  be  filed,  by  reason  of 
anything  done  In  or  towards  the  perfornianc« 
of  said  contract,  and  until  the  cancellation 
and  discharge  of  such  Hens,  if  any.  and 
said  surety  shall  be  notified  in  writing  before 
said  last  payment  shall  be  made  or  said  re- 
serve paid.  •  •  •  If  any  suits  at  law 
or  proceedings  In  equity  are  brought  against 
said  surety  to  recover  any  claim  hereunder, 
the  same  must  be  Instituted  within  six 
months  after  the  completion  of  the  work 
specified  in  said  contract."  Constmctlon 
work  commenced  under  the  contract  soon 
after  Its  execution,  and  continued  until  on 
or  about  the  15th  day  of  November,  1907,  at 
which  time  the  contractors  abandoned  the 
contract  and  refused  to  complete  the  build- 
ing. Between  the  commencement  of  work 
and  the  abandonment  of  the  contract  the 
association  paid  to  the  contractors  the  sum 
of  $30,635  on  monthly  estimates  certlQed  or 
O.  K.'d  by  the  superintendent  in  charge  of 
the  work.  In  addition  to  the  amount  paid 
to  the  contractors,  the  association  was  com- 
pelled to  and  did  pay  the  sum  of  $7,308.72  to 
satisfy  and  release  certain  judgments,  Ileus, 
and  lienable  claims  against  the  property,  and 
the  further  sum  of  $11,506.44  to  complete  the 
building,  making  the  total  cost  of  the  build- 
ing to  the  association  the  sum  of  $49,535.16. 
or  $11,531.36  In  excess  of  the  contract  price. 
The  present  action  was  instituted  against  the 
contractors  and  the  Indemnity  company,  to 
recover  the  last-mentioned  sum.  together 
with  the  sum  of  $4,S20  for  241  days'  delay  in 
the  final  completion  of  the  building.  Judg- 
ment by  default  was  taken  against  the  con- 
tractors, and,  from  a  Judgment  in  favor  of 
the  Indemnity  company  after  trial,  the  asso- 
ciation has  appealed. 

The  amount  paid  by  the  appellant  to  se- 
cure a  completion  of  the  building  according 
to  the  terms  and  conditions  of  the  building 
contract  Is  not  challenged,  and  we  will  tbere- 
fore  direct  our  attention  to  the  dlflTerent  de- 
fenses interposed  and  urged  by  the  respond- 
ent 

The  answer  alleged  afllrmatlvely:  (1)  That 
the  action  was  not  commenced  within  six 
months  after  the  completion  of  the  work 
specified  In  the  contract:  and  (2)  that  tbe 
defendant  Smith  withdrew  from  the  contract 
and  released  all  his  rights  and  Interest  there- 
in to  tbe  defendant  Gibson,  and  that  the  ap- 
pellant nnd  tbe  defendant  Gibson  released 
the  defendant  Smith  from  all  liability  under 
the  contract  without  the  knowledge  or  con- 
sent of  tbe  respondent.  These  defenses  are 
not  sustained  by  the  testimony.  The  action 
was  commenced  weU  within  six  months  aft- 
er the  final  completion  of  the  building,  and 
there  is  no  competent  proof  tending  to  show 
that  the  appellant  released,  or  assented  to. 
or  acquiesced  In,  the  release  of  any  party 
to  the  contract    There  Is  testimony  tendlnc 
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to  show  tbat  tbe  copartnership  eztetlng  be- 
tween Gibson  and  Smith  was  dissolTed  by 
mutual  consent  about  two  weeks  before  the 
abandonment'  of  the  contract,  and  that  the 
appellant  had  notice  of  such  dissolution  from 
newspaper  reports  and  otherwise.  It  fur- 
ther appears  that  one  letter  was  addressed 
to  the  defendant  Gibson  Individually  by  the 
chairman  of  tbe  building  committee,  and  one 
check  Issued  to  him  individually  after  the 
dissolution,  without  naming  or  referring  to 
tbe  copartnership.  But  tbe  appellant  could 
not  prevent  a  dissolution  of  the  partnership 
or  a  release  of  one  member  of  the  firm  by  the 
other,  nor  could  it  prevent  either  of  the  par- 
ties to  the  contract  from  carrying  out  the 
contract  and  completing  the  building.  The 
writing  of  this  letter  and  tbe  giving  of  the 
check  did  not  constitute  a  release  of  one  of 
the  partners,  or  an  acquiescence  In  his  re- 
lease by  tbe  other  partner,  in  tbe  face  of  tes- 
timony on  tbe  part  of  the  appellant  that  It 
did  not,  and  did  not  intend  to,  release  any 
party  to  the  contract  There  was  no  testi- 
mony to  tbe  contrary. 

It  Is  next  contended  tbat  the  appellant 
paid  moneys  to  the  contractors  without  re- 
qnlrlng  them  to  produce  certificates  from  the 
superintendent  as  required  by  the  building 
contract  and  specifications.  Before  each 
payment  was  made  a  certificate  in  substan- 
tially the  following  form  was  presented  to 
tbe  building  committee: 

"North  Yakima,  Wash.,  1907. 
"Estimates  of  material  and  labor  used  on 
the  Y.  M.  G.  A.  Building  during  the  month 
of ,  1907. 

Pay    roll $3.029  00 

Brick 900  00 

Lime 125  00 

Sand  150  00 

Lumber   2.50  00 

Bla<^amltblng    27  00 

Back  on  labor  from  last  estimate. . .  1,626  00 

Total  16,107  00 

16.107.00  less   20   per 

cent    ....  $6,107  00 
20  per  cent...     1,221  40 

f  i;221.40  Amount  due  $4,886  60 

"O.  K. — H.  W.  Bn^es,  Supt 
'V.  K. — ^B.  F.  Barge,  Chairman. 
"Gibson  &  Smith." 

The  BDfflcIency  of  these  certificates  is  chal- 
lenged, and  It  must  be  confessed  that  the 
■uperlntendent  was  extremely  lax  in  the  dis- 
charge of  bla  duties.  One  at  least  of  the 
estimates  was  prepared  by  the  contractors, 
and  tbe  others  were  taken  largely,  if  not 
wholly,  from  the  contractors'  books.  It  fur- 
ther appears  that  the  estimates  in  some  cases, 
if  not  In  all,  included  the  value  of  material 
on  tbe  ground  and  not  used  in  tbe  building, 
and  tbat  tbe  estimates  were  too  high.  If 
this  were  an  action  by  the  contractors  to  re- 
cover the  amount  of  one  or  more  of  these 
estimates.  It  may  well  be  tbat  the  property 
owner  would  not  be  bound  by  estimates  thus 
106  P. 


made  or  obtained.  Use  t.  Mtoa.  Indemnity 
Co.,  104  Pac.  787.  But  these  estimates  were 
merely  the  bases  of  partial  paymento  under 
the  contract  and  were  not  Intended  to  be 
either  final  or  absolutely  correct  Had  tbe 
appellant  refused  to  make  payinente  on  such 
estimates,  a  release  of  the  surety  would  doubt- 
lees  be  urged  on  tbat  ground.  While  tbe  su- 
perintendent was  nominally  and  in  fact  the 
agent  of  the  building  committee  under  the 
provisions  of  tbe  building  contract  he  was 
the  agent  of  all  parties  concerned  for  the 
purpose  of  furnishing  these  estimates  and,  the 
appellant  having  acted  upon  them  in  good 
faith  and  without  fraud,  we  have  no  hesita- 
tion in  saying  that  its  conduct  in  that  behalf 
did  not  release  the  surety. 

It  is  next  contended  tbat  payments  were 
made  by  the  appellant  without  requiring  the 
contractors  to  produce  receipts  showing  that 
all  claims  for  labor  and  material  for  the  previ- 
ous month  had  been  paid.  If  such  were 
the  agreement  of  tbe  parties,  the  question 
thus  presented  is  not  free  from  difficulty,  but 
we  do  not  so  read  their  contract  Tbe  pro- 
vision above  quoted  from  the  specifications  re- 
quires the  contractors  to  file  recelpte  with  tbe 
superintendent  and  building  committee  show- 
ing that  each  and  every  subcontractor  bad 
been  paid  in  full  to  the  amount  of  the  esti- 
mates, as  per  the  certificate  of  the  previous 
month.  This  did  not  require  the  superintend- 
ent or  committee  to  exact  receipts  for  all 
claims  for  labor  and  material.  The  t«rm 
"subcontractor"  has  a  well-defined  meaning 
in  building  contracts,  and  the  word  was 
doubtless  used  here  in  its  technical  sense. 
A  subcontractor  is  one  who  takes  from  the 
principal  contractor  a  specific  part  of  tbe 
work,  and  the  term  does  not  include  laborers 
or  materialmen.  Farmers'  Loan  &  Trust  Co. 
v.  Canada  &  St.  Louis  Ry.  Co.,  127  Ind.  250, 
26  N.  B.  784,  11  L.  R.  A.  740.  The  testi- 
mony is  indefinite  as  to  what  if  any  part  of 
the  work  was  done  by  subcontract  but  there 
is  no  testimony  in  the  record  tending  to  show 
that  any  claims  were  paid  without  the  pro- 
duction of  the  requisite  recelpte  from  sub- 
contractors. 

It  Is  next  contended  that  the  superintendent 
did  not  audit  or  certify  to  the  cost  of  complet- 
ing the  building  after  the  abandonment  by 
the  contractors  prior  to  the  commencement 
of  the  present  action.  There  would  be  force 
In  this  contention  if  the  building  was  com- 
pleted t^  the  owner  after  the  abandonment 
under  the  terms  of  the  original  building 
contract  but  the  respondent  reserved  tbe 
right  to  complete  the  building  Itself  under 
the  terms  of  ite  bond  in  case  of  an  abandon- 
ment by  tbe  original  contractors,  and  waived 
that  right  after  such  abandonment  on  con- 
dition that  the  contract  for  completing  the 
building  should  be  let  to  the  lowest  of  three 
bidders  who  should  give  a  bond  for  the  faith- 
ful performance  of  the  contract  The  build- 
ing was  completed  under  this  special  con- 
tract, and  tbe  contract  as  let  fixed  the  cost  of 
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the  work.  There  was  no  claim  to  audit  un- 
der such  circumstances  and  the  provision  for 
auditing  in  the  original  contract  has  no  ap- 
plication. 

It  is  further  contended  that  the  claim  for 
demurrage  should  have  been  audited  and 
certified  by  the  superintendent,  and  this  is 
perhaps  true;  but,  inasmuch  as  other  valid 
claims  exceed  the  penalty  of  the  bond,  a  dis- 
cussion of  that  qnestion  would  serve  no  pur- 
I>ose.  Other  questions  are  discussed  in  the 
briefs,  but  they  require  no  special  consider- 
ation. The  respondent  is  disposed  to  criti- 
dse  the  appellant  for  letting  the  contract 
to  a  copartnership  that  had  undertaken  con- 
tracts to  tbe  amount  of  |200,000  on  a  capital 
of  $400,  but  It  seems  to  us  that  that  question 
concerned  the  surety  more  than  the  ovmer. 
The  surety  is  the  party  who  guaranteed  the 
faithful  performance  of  the  contract,  al- 
though it  seems  to  have  lost  sight  of  that 
fact,  and  Is  now  seeking  to  satisfy  the  obli- 
gation of  Its  bond  by  showing  slight  irreg- 
ularities on  the  part  of  tbe  owner,  rather 
than  performance  of  the  contract  by  the 
principals.  On  the  entire  record  we  are 
convinced  that  no  substantial  or  meritorious 
defense  to  the  action  exists,  and  tbe  Judg- 
ment is  accordingly  reversed,  with  directions 
to  enter  Judgment  in  favor  of  the  appellant 
and  against  the  respondent  for  the  full  penal- 
ty of  the  bond,  with  interest  from  date  of  the 
commencement  of  the  action. 

CROW,  DUNBAR,  PARKER,  and  MOUNT, 
JJ.,  concur. 


(58  Wash.  332) 

FIREMAN'S  FUND  INS.  CO.  v.  OREGON 

R.  &  NAVIGATION  CO. 
(Supreme  Court  of  WaBhington.    May  13, 19ia) 

1.  AcTion  (S  63*)— Sputtino  Oausk  of  Ac- 
tion. 

Plaintiff,  owning  at  tbe  time  part  only  of 
a  cause  of  action  for  tort  of  defendant,  com- 
menced an  action  thereon,  and  thereafter,  aa 
shown  by  the  answer,  defendant  settled,  with 
the  one  owning  the  other  part  of  the  cause  of 
action.  Held,  that  notwithstanding  a  cause  of 
action  may  not  be  split,  and  separate  actions 
maintained  thereon,  in  the  jirst  place  there  was 
only  a  defect  of  parties  plaintifC  which  could 
have  been  cured  by  omitting  the  other  owner  aa 
a  plaintiCF,  and  that,  defendant  having  settled 
with  him,  plaintiff  thereby  became  the  owner  of 
the  entire  remaining  cause  of  action,  and  could 
maintain  the  action. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  K  549-623;  Dec.  Dig.  $  53.*] 

2.  Railroads  (f  484*)— Setting  Fires— Evi- 
dence. 

Evidence  that  it  was  the  custom  of  defend- 
ant railroad  company  to  clean  the  ashes  and 
cinders  from  its  locomotives  on  its  main  track 
within  a  few  feet  of  its  depot  platform ;  that 
they  had  frequently  set  fire  to  the  cross-tics ; 
that  at  Hie  tune  of  the  burning  of  the  depot, 
which  communicated  fire  to  plaintiff's  property, 
the  wind  was  blowing  from  the  track  towards 
the  platform,  and  that  the  fire  when  first  seen 
was  in  the  platform,  a  few  feet  from  the  main 


track— is  sufficient  to  take  the  case  to  the  jury 
on  question  of  the  canse  of  the  fire,  notwitb- 
Ftanding  a  watchman  and  engine  cleaner  of  de- 
fendant testified  no  engines  were  cleaned  oo 
such  track,  or  near  the  depot,  the  day  or  even- 
ing preceding  the  fire,  and  a  fireman  testified 
enyines  were  not  cleaned  at  that  station,  the 
qupstion  of  credibility  and  memory  of  the  wit- 
nefssps  being  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  !  1742 ;    Dec.  Dig.  {  484.*] 

Department  1.  Appeal  from  Superior 
Court,  Whitman  County;  Chester  F.  Miller. 
Judge. 

Action  by  the  Fireman's  i'und  Insurance 
Company  against  the  Oregon  Railroad  & 
Navigation  Company.  Judgment  for  plain- 
tiff.   Defendant  appeals     Affirmed. 

W.  W.  Cotton,  R.  L.  McCroBkey,  and 
Ralph  E.  Moody,  for  appellant.  Miles  Poln- 
dexter  and  O.  C.  Moore,  for  respondent 

GOSE,  J.  One  L.  M.  Deeter,  the  owner  of 
a  stock  of  general  mepchnndlse  in  the  town 
of  Winona,  Insured  it  with  the  plaintiff,  a 
corporation  engaged  in  the  fire  Insurance 
business,  in  the  sum  of  $2,000,  which  was 
less  than  its  value.  On  August  3,  1907,  the 
proi)erty  was  totally  destroyed  by  fire  whlrti. 
It  Is  alleged,  originated  through  the  negli- 
gence of  the  defendant  company.  The  plain- 
tiff paid  Lester  the  amount  of  the  insur- 
ance, and  by  articles  of  subrogation  took  an 
assignment  of  his  claim  against  the  defendant 
to  the  extent  of  the  amount  paid.  Tbe  de- 
fendant, at  and  before  the  date  of  tbe  fire, 
was  operating  a  steam  railroad,  whicb  pass- 
ed through  the  town  of  Winona,  wbere  it 
owned  and  maintained  a  depot,  d^K>t  plat- 
forms, and  other  buildings.  The  goods  were 
stored  In  a  frame  building  near  the  depot. 
Winona  Is  situated  at  the  junction  of  de- 
fendant's main  line  of  road,  which  mns 
easterly  and  westerly  at  that  point,  and  its 
Pleasant  Valley  road,  which  runs  nortberly. 
The  depot  and  coalhouse  were  between  tbe 
two  lines  of  road  and  near  the  switch.  The 
coalhouse  was  some  50  feet  northeast  of 
the  depot,  and  the  store  about  the  same  dis- 
tance northwest  of  the  coalhouse.  A  plat- 
form extended  around  the  depot,  and  with- 
in about  a  foot  of  the  ties  of  ea<^  line  of 
road.  About  midnight  of  August  2,  1907. 
a  fire  was  observed  in  the  depot  platform 
a  few  feet  distant  from  the  main  line  track 
on  the  south  side  of  the  depot,  wlilcb  com- 
fnunicated  to  thtf'  depot  and  coalhonse,  and 
thence  to  the  building  containing  the  stotk 
of  merchandise,  completely  destroying  tbe 
store  and  Its  contents.  The  case  was  tried 
upon  the  issues  in  the  second  amended  com- 
plaint and  the  answer.  The  negligence  charg- 
ed is  that,  at  tbe  time  of  the  flre,  tbe  de- 
fendant had  stored  a  large  quantity  of  giant 
powder,  with  fulminating  explosive  caps. 
in  the  coalhouse;  that  the  fire  origInate«I 
from  ashes  and  cinders  containing  lire  eui- 
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ben,  whlcb  the  defendant  had  taken  from 
Its  engines  and  deposited  on  the  main  line 
track  a  few  feet  from  the  depot  platform; 
that  the  fire  commnnlcated  from  the  plat- 
form and  depot  to  the  coalhouse,  causing  the 
giant  ixtwder  and  caps  to  explode  with  such 
violence  as  to  shatter  and  destroy  the  build- 
ing, throwing  firebrands  npon,  and  setting 
Are  to,  the  store  building.  It  Is  also  alleged 
that,  before  the  commencement  of  the  action 
Lester  settled  with  the  defendant  for  the 
loss  he  had  sustained  tn  excess  of  the  sam 
paid  blm  by  the  jdalntlfl  on  the  policies.  A 
general  demurrer  to  this  complaint  was  over- 
ruled. The  defendant  joined  Issue  on  the 
charges  of  negligence,  admitted  that  It  had 
settled  with  Lester,  but  denied  that  the  set- 
tlement was  made  beffore  the  suit  was  com- 
menced. At  the  close  of  the  plalntltTs  tes- 
timony, the  defendant  challenged  Its  sufiB- 
clency,  and  moved  for  a  dismissal  of  the  case, 
and  at  the  close  of  all  the  evidence  It  moved 
for  a  directed  verdict  From  a  verdict  and 
Judgment  for  $2,000  in  favor  of  the  plaintiff, 
the  defendant  has  appealed. 
.  The  first  error  suggested  is  that  the  re- 
ef)ondent  did  not  own  the  entire  cause  of 
action  when  the  salt  waa  commenced;  that 
there  was  but  one  wrongful  act,  and  that 
but  one  suit  can  be  maintained;  that  there 
being  no  evidence  to  support  the  allegation 
that  Lester  settled  with  the  appellant  be-. 
fore  the  commencement  of  the  action,  there 
Is  a  failure  of  proof,  and  the  case  should 
have  been  withdrawn  from  the  Jury  at 
the  close  of  the  respondent's  testimony.  The 
foUowipg  authorities  are  dted  in  support 
of  this  contention:  Continental  Ins.  Co.  v. 
Loud  &  Sons  Lumber  Co.,  93  Mich.  139, 
53  N.  W.  394,  32  Am.  St  Rep.  494;  Home 
Mutual  Ins.  Co.  v.  O.  R.  &  N.  Company,  20 
Or.  669,  26  Pac.  857,  23  Am.  St  Rep.  151; 
State  Ins.  Co.  T.  O.  B.  &  N.  Co.,  20  Or.  563, 
28  Pae.  838;  Fireman's  Fund  v.  O.  R.  &  N. 
Co.,  45  Or.  63,  76  Pac  1075,  67  L.  R.  A.  161 ; 
Wunderllch  t.  a  &  N.  W.  Ry.  Co.,  93  Wis. 
132,  66  N.  W.  1144;  Mobile  Ins.  Co.  v.  Co- 
lumbia &  GreenvUIe  Ry.  Co.,  41  S.  C.  408,  19 
S.  B.  858,  44  Am.  St  Rep.  725;  Norwich 
Union  Fire  Ins.  Society  v.  Standard  Oil  Com- 
pany. 69  Fed.  9S4,  8  a  G.  A.  433 ;  Watts  t. 
Soathem  Bell  Tel.  &  TeL  Co.  (C.  C.)  66  Fed. 
453;  Southern  Ry.  Co.  v.  Blunt  &  Ward 
(O.  C.)  163  Fed.  258;  Dletz  v.  WlnehlU,  6 
Wash.  109,  32  Pac.  1056 ;  German  Fire  Ins. 
Co.  T.  Bullene,  51  Kan.  764,  33  Pac.  407.  We 
think  the  point  Is  not  well  taken.  As  we 
have  seen,  the  answer  admits  that  the  ap- 
pellant has  settled  with  Lester.  When  that 
fact  was  disclosed  it  was  apparent  that 
the  respondent  owned  the  entire  cause  of  ac- 
tion. It  Is  therefore  not  material  whether  the 
settlement  occurred  before  or  after  the  ac- 
tion was  commenced.  The  appellant  argues 
that  when  the  complaint  discloses  that  all 
the  parties  In  interest  have  not  united  as 
plaintiffs,  a  cause  of  action  Is  not  stated. 
We  think  It  would  present  a  case  of  a  defect 


of  parties  plaintiff.  If  the  appellant's  view 
Is  correct  In  the  absence  of  evidence  that 
the  settlement  was  made  with  Lester  before 
the  action  was  commenced,  it  was  the  duty 
of  the  court  to  withdraw  the  case  from  the 
Jury;  for  it  is  fundamental  that,  where  a 
cause  of  action  does  not  exist  when  the  ac- 
tion Is  commenced,  but  arises  thereafter,  that 
fact  cannot  be  shown,  either  by  amended 
or  supplemental  pleading.  The  office  of  an 
amended  complaint  is  to  correctly  state  a 
cause  of  action  that  existed  when  the  action 
was  commenced,  and  the  office  of  a  supple- 
mental complaint  is  to  state  a  breach  of  a 
legal  right  connected  with  the  subject  of 
the  action,  and  arising  after  the  action  was 
commenced.  The  record  presents  a  case 
where  the  owner  of  a  part  of  the  cause  of 
action  became  the  sole  owner  during  the 
pendency  of  the  action,  by  the  voluntary  act 
of  the  co-owner  and  the  i«rty  against  whom 
the  cause  of  action  was  asserted.  The  cases 
dted  by  the  appellant  all  btate  the  rule  that  a 
claim  or  demand  arising  out  of  a  single  trans- 
action, whether  resting  in  contract  or  tort 
cannot  be  divided  into  separate  and  distinct 
claims,  so  that  sei>arate  and  independent  ac- 
tions can  be  waged  iQ>on  the  several  imrts. 
The  reason  for  the  rule  Is  that  a  party 
against  whom  there  exists  but  one  HablUty 
cannot  be  vexed  by  a  multiplicity  of  suits 
by  the  same  or  different  parties  for  the 
breach  of  a  single  duty.  Stated  in  another 
form,  a  party  cannot  be  permitted,  even 
in  a  tort  to  split  a  cause  of  action  and  bring 
separate  actions  for  a  part  of  the  claim,  or 
sevwal  actions  where  one  would  suffice.  The 
complaint  discloses  but  one  wrongful  act, 
causing  but  one  loss,  creating  but  one  lia- 
bility, and  the  record  shows  that  the  re- 
spondent Is  the  entire  owner  of  that  liability. 
In  most  of  the  cases  cited  the  record  dis- 
doses  that  others  who  were  not  parties  still 
owned  an  interest  in  the  cause  of  action. 
None  of  the  cases  cited  present  the  predse 
question  before  us.  In  German  Fire  Ins. 
Co.  V.  Bullene,  the  court  remarked:  "If  we 
could  say  from  the  record  brought  here  that 
this  case  alone  was  pending  against  the  In- 
surance company,  and  that  all  of  the  parties 
in  any  manner  Interested  In  the  policy  were 
before  the  court,  so  that  the  rights  of  each 
and  all  of  them  could  be  fully  determined, 
it  might  foe  that  the  plaintiff's  Judgment 
could  be  upheld."  At  any  time  before  Lester 
settled  he  could  have  been  united  as  a  plain- 
tiff, and  all  the  parties  In  interest  would 
have  been  before  the  court  The  same  thing 
was  acconq;>lished  when  he  settled  with  the 
appellant.  To  hold  that  his  settlement  de- 
feated the  right  of  the  respondent  to  proceed 
with  the  case  would  be  sacrlfidng  substance 
to  form.  The  cause  of  action  was  not  then 
split,  but  was  in  the  respondent  in  its  entire- 
ty. Davis  V.  Seattle,  37  Wash.  223,  79  Pac. 
784,  is  in  point.  In  that  case  a  married  wo- 
man commenced  an  action  in  her  own  name 
to  recover  for  personal  injuries.    The  orlgi- 
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nal  complaint  did  not  dleclose  that  she  was 
a  married  woman,  but  that  fact  appeared 
from  her  evidence.  At  the  close  of  her  tes- 
timony, the  adverse  party  moved  for  a  Judg- 
ment OD  the  ground  that  the  husband  was  a 
necessary  party.  She  was  then  permitted  to 
amend  her  complaint  and  unite  her  husband 
as  a  party  plaintiff.  On  appeal  this  was 
urged  as  error,  and  It  was  contended  that 
Bhe  bad  no  cause  of  action,  and  that  she 
could  not  amend  and  make  her  husband, 
the  party  having  the  cause  of  action,  a  party 
plaintiff  after  the  submission  of  all  her 
evidence.  It  was  held  that  the  wife  suing 
alone  could  not  recover,  but  that  It  was  not 
error  to  permit  the  amendment 

The  respondent  offered  testimony  tending 
to  show  that  it  was  the  custom  of  the  ap- 
pellant to  dean  the  ashes  and  cinders  from 
the  engine  on  the  main  line  track,  south  and 
southwest  of  the  depot  and  within  a  few 
feet  of  the  platform,  and  to  permit  them  to 
remain  there;  thai  they  had  frequently  set 
fire  to  the  cross-ties,;  that  the  wind  was  blow- 
ing from  the  southwest  at  the  time  of  the 
flre;  and  that  the  fire  when  first  observed 
was  in  the  platform  on  the  south  side  of 
the  depot  a  few  feet  from  the  main  line 
track.  A  Mr.  Broylea,  a  watchman  and 
engine  cleaner  In  the  employ  of  the  appe- 
lant at  Winona,  testified  that  no  engines 
were  cleaned  on  the  main  line  or  near  the 
depot  during  the  day  or  evening  preceding 
the  flre;  and  a  Mr.  Ely,  a  fireman  on  the 
main  line,  testified  that  engines  were  not 
cleaned  at  Winona.  The  appellant's  second 
contention  Is  that  the  presumption  arising 
from  the  evidence  of  appellant's  custom  of 
cleaning  its  engines,  and  the  occurrence  of 
other  firea  at  that  point,  wad  overcome  by 
its  direct  evidence,  and  that  it  was  error 
for  the  court  to  submit  that  issue  to  the  Jury. 
We  think  the  point  is  without  merit  If 
the  respondent's  evidence  is  true,  the  ap- 
pellant had  many  times  been  guilty  of  the 
grossest  negligence.  The  question  of  the 
veracity  and  credibility  of  the  appellant's 
witnesses  was  one  of  fact  for  the  Jury  to 
determlneii  It  might  properly  have  con- 
duded  that  In  view  of  the  appellant's  past 
conduct,  the  course  of  the  wind,  and  the 
location  of  the  fire  when  first  observed,  the 
memory  of  the  appellant's  witnesses  was  de- 
fective, or  they  did  not  truthfully  relate 
the  facts.  The  flre  occurred,  as  we  have 
stated,  in  August  1907.  The  trial  was  bad 
In  December,  190S.  The  Jury  was  the  tribu- 
nal designated  by  the  Constitution  to  try 
the  facts.  The  circumstances  related  by  the 
appellant's  witnesses  were  of  sufficient  co- 
gency to  carry  the  case  to  the  Jury  upon 
this  issue.  Ireland  v.  Scharpenberg,  54  Wash. 
658,  103  Pac  801;  McCullen  v.  Chicago  & 
N.  Y.  Ry.  Co.,  101  Fed.  66,  41  C.  C.  A.  865, 
49  U  R.  A.  642.  The  authorities  cited  by 
the  appellant  are  spark  cases,  and  are  so 


different  upon  the  facta  that  they  are  not 
In  point. 

The  learned  trial  court  correctly  instruct- 
ed the  Jury  upon  the  law  applicable  to  the 
case.  Finding  the  record  free  from  err(«', 
the  Judgment  is  affirmed. 

RUDKIN,  O.  J.,  and  FULLERTON  and 
MORRIS,  JJ.,  concur.  CHADWICK,  J^  took 
no  part 

(58  Waab.    SOT* 
MORRISON  et  al.  v.  BBRNOT. 
(Supreme  Court  of  Washington.    May  10,  1910l) 

1.  Set-Oft  ard  Countebclaim  ({  29*)  — 
Ground  of  Remedy— Actions  ik  Which 
Remedies  Available  —  Actions  fob  In- 
junction—Set-Off  FOB  Dauaoes. 

Under  Ballinger's  Ann.  Codes  &  St  S  4913 
(Pierce's  Code,  |  380),  requiring  a  counterclaim 
to  arise  out  of  a  cause  of  action  arising  from  the 
transaction  alleged  in  the  complaint  aa  the 
foundation  of  plaintiff's  claim,  or  connected  with 
the  subject  of  the  action,  in  a  suit  to  enjoia 
defendant  from  filling  a  ditch  across  his  land, 
which  was  constructed  by  plaintiff  to  drain  a 
lake  owned  by  him,  a  cause  of  action  for  dank- 
ages  to  defendant's  land  from  the  ditch  waa  not 
a  proper  counterclaim. 

[Ed.  Note.— For  other  cases,  see  Set-Off  aad 
CouDterclalm,  Cent  EMg.  {(  49-61;  Dec.  Dig. 
§  2».*] 

2.  Appeal  and  Bbbob  (i  165*)— Right  of 
Review— Estoppel. 

Where,  after  dismissal  of  a  suit  over  de- 
fendant's objection,  defendant  brought  an  inde- 
pendent suit  on  the  cause  of  action  set  up  in  his 
(■oanterclalm,  he  is  estopped  from  appealing 
from  the  Judgment  of  dismissal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  996 ;    Dec.  Dig.  (  165.*1 

3.  Appeal  and  Ebbob  ({  lOO*)— Dbniai,  o* 
Tehpobabt  Injunction— Right  of  Afpkax 
— Insolvency- Neckssitt. 

Under  Ballinger's  Ann.  Codes  &  St  f  eSOb. 
sabd.  3,  prohibiting  an  api>eal  from  an  order  de- 
nying a  temporary  injunction  unless  the  superi- 
or court  judge  found  that  the  person  enjoined 
was  insolvent,  an  appeal  from  an  order  denying 
a  motion  for  temporary  injunction  will  be  dis- 
missed, where  there  was  no  finding  of  insol- 
vency. 

[E}d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  100.*] 

4.  Appeal  and  Ebbob  (f  168*)— Pbeskivta- 
tion  Below— Necessitt. 

Questions  not  considered  by  the  trial  court 
cannot  be  reviewed  by  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1018-1034;  Dec.  Dig.  | 
109.*] 

5.  Appeal  and  Ebbob  (i  102*)— Decisionb 
Appealable— Rulings  on  Demubber. 

An  order  overruling  a  demurrer  is  not  ap- 
pealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  688-698;  Dec.  Dig.  | 
102.*] 

Department  1.  Appeal  from  Superior  Court 
Spokane  County ;  J.  D.  Hlnkle  and  B.  H.  Sul- 
livan. Judges. 

Action  by  Peter  Morrison  and  others 
against  John  Bemot  in  which  defendant  filed 
a  cross-complaint  for  an  injunction,  and,  after 


*For  other  caMi  sea  uun*  tople  and  section  NUMBER  in  Dec.  A  Am.  Diss.  1907  to  data,  A  Reportar  ladaxaa 


Digitized  by 


Google 


Wash.) 


MORRISON  T.  BERNOT. 


773 


tbe  dismissal  of  the  original  action,  brought 
a  separate  suit  for  Injunction.  From  the 
Judgment  dismissing  the  original  action  and 
the  order  denying  a  temporary  Injunction  in 
the  second  action,  defendant  appeals,  and  the 
appeals  were  consolidated.  AMjeals  dis- 
missed. 

Jones  &  Salisbury,  for  appellant     R.   M. 
Barnhart  and  Fred  C.  Pugb,  for  respondents. 

RUDKIN,   0.  J.     Many  years  ago  Peter 
Morrison  and  others  owning  lands  along  the 
shore  of   Saltese  Liake,  In  Spokane  county, 
and  claiming  title  to  the  bed  of  the  lake  by 
Tlrtue  of  their  upland  ownership,  constructed 
a  drainage  ditch  from  the  foot  of  the  lake 
across  certain  lands  now  owned  by  John  Ber- 
not.    Before  the  commencement  of  the  two 
actions  hereinafter  mentioned,  Bemot  threat- 
ened to  fill  In  the  ditch  to  protect  his  lands 
from  erosion  and  other  Injuries  caused   by 
Its  construction  and  maintenance.    Morrison 
and  others  thereupon  commenced  an  action 
In    the   superior    court   of    Spokane   county 
against  Bernot  to  restrain  such  threatened 
action  on  his  part    The  defendant  Bemot  by 
answer  and  cross-complaint  alleged  that  he 
had  made  a  valid  appropriation  of  the  waters 
of  the  lake  for  Irrigation  and  other  purposes; 
that  he  proposed  to  fill  in  the  ditch  and  dam 
the  foot  of  the  lake  to  retain  the  waters  there- 
in for  the  purposes  aforesaid ;  that  his  lands 
were  damaged  by  the  past  maintenance  of  the 
ditch,  and  prayed  for  injunctive  relief  re- 
straining the  plaintiffs  from  interfering  with 
bim  in  the  prosecntlon  of  his  enterprise,  and 
for  damages  for  past  Injuries.     The  allega- 
tions of  the  answer  and  cross-complaint  were 
put  In  issue  b7  reply.    Thereafter  the  court 
dismissed  tbe  action  <«  motion  of  the  plain- 
tiffs,  without  trial,  and  against  the  objection 
and  protest  of  the  defendant    Upon  the  dis- 
missal of  this  action,  the  defmdant  Bemot 
commenced  a  second  action  against  the  plain- 
tiffs In  the  first-mentioned  action  for  injunc- 
tive relief.    The  complaint  In  the  second  ac- 
tion was  almost  Identical  with  the  cross-com- 
plaint In  the  first  action,  except  the  latter 
complaint  omitted  any  claim  for  damages. 
A.n  application  for  a  temporary  injunction  In 
:be  second  action  was  refused,  and  appeals 
lave  been  prosecuted  by  Bemot  from   the 
ludgment  of  dismissal  in  the  first  action,  and 
"Tora   the  order  denying  the  motion   for   a 
emporary  restraining  order  In  the  second  ac- 
lon.    The  two  appeals  were  consolidated  and 
trencnted  to  this  court  on  the  same  briefs  and 
irgtiments.    Important  questions  of  practice 
.nd  substantive  law  have  been  ably  present- 
rl  in  tbe  briefs  and  on  the  oral  argument  but 
or   reasons  to  be  presently  stated  many  of 
beKe  questions  are  not  properly  before  us 
or    review. 

Xhe  first  error  assigned  is  based  on  tbe  dls- 
ilKMil  of  th»  first  action.  Section  4912,  Bal- 
n^er's  Ann.  Codes  &  St  (Pierce's  Code,  { 
79).  proTldea  that  the  answer  of  the  defend- 


ant must  contain  among  other  things,  "(2) 
a  statement  of  any  new  matter  constituting  a 
defense  or  counterclaim,  in  ordinary  and  con- 
cise language  without  repetition."  The  next 
section  defines  a  counterclaim  as  follows: 
•'The  counterclaim  mentioned  in  the  preced- 
ing section  must  be  one  existing  In  favor  of  a 
defendant  and  against  a  plaintiff,  between 
whom  a  several  Judgment  might  be  had  In  the 
action,  and  arising  out  of  one  of  the  follow- 
ing causes  of  action:  (1)  A  cause  of  action 
arising  out  of  the  contract  or  transaction  set 
forth  In  tbe  complaint  as  the  foundation  of 
tbe  plaintiff's  claim,  or  connected  with  the 
subject  of  the  action.  (2)  In  an  action  aris- 
ing on  contract,  any  other  cause  of  action 
arising  also  on  contract  and  existing  at  the 
commencement  of  the  action."  Section  5085, 
BalUnger's  Ann.  Codes  &  St  (Pierces  Code,  § 
727),  provides  that  an  action  may  be  dismiss- 
ed or  a  judgment  of  nonsuit  entered:  "(1) 
By  the  plaintiff  himself,  at  any  time  before 
the  jury  retire  to  consider  their  verdict  un- 
less set-off  be  Interposed  as  a  defense,  or  un- 
less the  defendant  sets  up  a  counterclaim  to 
the  specific  property  or  thing  which  is  the 
subject-matter  of  the  action."  Under  these 
several  sections  tbe  appellant  contends  tbat 
his  answer  set  up  a  counterclaim  to  the  spe- 
cific prop^ty  or  thing  which  was  the  subject- 
matter  of  the  action,  and  that  it  was  error  to 
dismiss  the  first  action  without  his  consent 
The  respondents,  on  the  other  hand,  contend 
that  the  answer  contained  neither  a  set-off 
nor  a  counterclaim.  The  claim  for  damages 
set  forth  In  the  cross-complaint,  if  treated  as 
an  Independent  cause  of  action  In  favor  of 
the  appellant  was  not  a  proper  counterclaim 
in  an  action  for  injunctive  relief,  but  the 
claim  for  damages  was  a  mere  incident  to 
the  other  relief  sought  and  need  not  be  fur- 
ther considered.  Omitting  the  claim  for  dam- 
ages as  an  independent  cause  of  action,  as  we 
must,  the  cause  of  action  set  forth  in  the 
counterclaim  or  cross-complaint  aud  the  cause 
of  action  set  forth  In  the  complaint  in  the 
second  action  are  Identical,  and  the  com- 
mencement of  the  second  action  was  a  clear 
waiver  of  any  error  in  the  dismissal  of  the 
first  In  other  words,  the  dismissal  of  the 
complaint  in  the  first  action  carried  with  it 
the  cross-complaint  or  counterclaim,  and  the 
appellant  was  at  liberty  to  prosecute  an  ap- 
peal from  the  Judgment  of  dismissal,  or  to 
prosecute  a  new  action  for  the  same  cause, 
but  manifestly  be  could  not  do  both,  for  the 
rule  Is  well  established  that,  if  a  party  after 
judgment  against  him,  prosecutes  another  ac- 
tion based  upon  the  same  cause,  he  thereby 
estops  himself  to  appeal  from  the  first  Judg- 
ment or  bring  error  to  review  It.  Carr  v. 
Casey,  20  III.  637;  Gordon  v.  Ellison,  9  Iowa. 
317,  74  Am.  Dec.  353;  Uebuck  v.  Stable,  66 
Iowa.  749.  24  N.  W.  562 ;  EOirman  v.  Astoria 
R.  Co.,  26  Or.  877.  38  Pac,  806.  Inasmuch  as 
the  appellant  has  waived  his  right  of  appeal 
from  the  first  Judgment,  or  is  estopped  to  fur- 
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tber  prosecnte  It,  such  appeal  must  be  dis- 
missed. 

The  second  appeal  is  from  an  order  denying 
■  motion  for  a  temporary  injunction.  Subdi- 
vision 3,  S  6500,  Ballinger's  Ann.  Codes  &  St., 
I^rovldes:  "That  no  appeal  shall  be  allowed 
from  any  order  denying  a  motion  for  a  tem- 
porary Injunction  or  vacating  a  temporary  in- 
junction, unless  the  judge  of  the  superior 
court  shall  have  found  upon  the  bearing,  that 
the  party  against  whom  the  injunction  was 
sought  was  Insolvent"  There  was  no  finding 
of  insolvency  in  this  case,  and  therefore  the 
second  appeal  must  also  be  dismissed.  Near- 
ly the  entire  argument  before  this  court  was 
addressed  to  the  merits  of  the  respective  ac- 
tions, and  more  especially  to  the  title  of  the 
respondents  to  the  bed  of  the  lake,  but  these 
questions  were  not  passed  upon  by  the  court 
below,  and  cannot  properly  be  passed  upon 
by  this  court  on  appeal.  It  may  be  that  the 
merits  of  the  case  were  in  a  measure  consid- 
ered by  the  trial  court  on  the  hearing  of  the 
demurrer  to  the  complaint  and  answer  in 
Qie  first  action,  but,  if  so,  the  order  overrul- 
ing the  demurrer  is  not  appealable,  and  the 
merits  of  the  case  could  not  have  been  con- 
sidered on  the  hearing  of  the  motion  to  dis- 
miss. 

The  questions  which  the  appellant  has  pre- 
sented on  this  appeal  can  only  be  considered 
by  this  court  after  the  court  below  has  dis- 
posed of  them  on  the  final  hearing  of  the  sec- 
ond action.  For  the  reasons  stated,  the  two 
appeals  must  be  dismissed,  and  It  is  so  or- 
dered. 

OOSB.  FULI/BRTON,  CHADWICK,  and 
MORRIS,  33.,  concur. 


(58  Wash.  n6) 

T8MURA  V.  GRB.4T  NORTHERN  RT.  CO. 

(Supreme  Court  of  Washington.    May  11,  1910.) 

MaSTEB    and     SeBVANT    (j     203*)— IKJUBT    TO 

Sebvant—Liabilitt— Statutes. 

An  employ^  of  a  railroad  who  seeks  to  avail 
himself  of  Act  Cong.,  April  22,  1908,  c  l'^,  35 
SUt.  65  (U.  S.  Comp.  St.  Supp.  1909,  p.  1172), 
making  railroads,  while  engaging  in  interstate 
or  foreien  commerce,  liable  for  injuries  to  em- 
ployfo,  has  the  burden  of  showing  that  bis  du- 
ties while  an  employ^  directly  pertained  to  in- 
terstate or  foreign  commerce,  and  an  employ^ 
of  a  railroad  engaging  in  interstate  commerce, 
who  shows  that  he  was  injured  while  loading 
rails  on  a  flat  car  in  consequence  of  the  negli- 
gence of  fellow  servants,  but  who  does  not  show 
whether  the  rails  were  old  or  new,  where  they 
came  from,  where  they  were  to  be  taken,  or 
where  the  car  was  to  go  when  loaded,  is  not 
entitled  to  the  benefits  of  the  act. 

[E3d.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  265.»] 

Department  2.  Appeal  from  Superior 
Oourt,  Spokane  County;  Wm.  A.  Huneke, 
Judge. 

Action  by  Jyntaro  Tsmura  against  the 
Great  Northern  Railway  Company.     From  a 


Judgment   for   plaintiff,    defendant   appeals. 
Reversed  and  remanded. 

F.  V.  Brown  and  A.  J.  Laughon,  for  appel- 
lant McWiUiams  &  McWlUiams,  for  respond- 
ent 

CROW,  J.  Action  by  Jyntaro  Tsmura 
against  the  Great  Northern  Railway  Company, 
a  corporation,  to  recover  damages  for  person- 
al injuries.  From  a  judgment  In  bis  favor, 
the  defendant  has  appealed. 

The  appellant  contends  that  the  trial  court 
erred  In  overruling  Its  demurrer  to  the  com- 
plaint. Its  objection  to  the  introduction  of  evi- 
dence, Its  challenge  to  the  sufficiency  of  the 
evidence,  and  its  motion  for  a  directed  ver- 
dict Respondent  in  substance,  alleged  that 
the  appellant  is  a  duly  organized  railway  cor- 
poration, organized  under  the  laws  of  the 
state  of  Minnesota,  doing  business  as  a  com- 
mon carrier  by  railroad  In  that  state  and  In 
the  states  of  Washington  and  Montana ;  that 
the  respondent  was  employed  by  the  appel- 
lant at  an  agreed  wage  or  hire  In  the  capacity 
of  a  common  laborer  in  the  state  of  Mon- 
tana; that  on  July  6,  1908,  the  respondent. 
while  so  employed,  was  engaged  in  the  work 
of  repairing  appellant's  main  track  and  re- 
placing rails  thereon,  and  was  directed  by 
appellant's  assistant  roadmaster  and  assist- 
ant foreman  to  aid  in  loading  on  a  flat  car  a 
number  of  rails  which  lay  opposite  appel- 
lant's railway  track  and  which  had  been  used 
In  repairing  the  track ;  that,  while  respondent 
and  his  co-employes  were  engaged  In  raising 
one  of  the  rails  from  the  ground  and  placing 
It  on  the  car,  certain  of  such  co-employfis,  at 
the  further  end  of  the  rail,  suddenly.  vlolMit- 
ly,  and  without  due  care,  threw  their  end.  of 
the  rail  on  the  car  in  sucn  a  manner  as  to  in- 
jure the  respondent;  that  the  co-emidoyfis 
whose  negligence  Is  complained  of  were  com- 
mon laborers  engaged  In  the  same  capacity  as 
respondent  in  constructing  and  repairing  ap- 
pellant's railway  track  and  loading  the  rails: 
that  by  an  act  of  CTongress  passed  in  the  year 
1908,  and  approved  AprU  22,  1908  (Act  Feb. 
22,  1908,  c.  149,  35  Stat  65  [D.  S.  Comp.  St 
Supp.  1909,  p.  1172]),  enUUed  "An  act  relat- 
ing to  the  liability  of  common  carriers  by 
railroad  to  their  employes  In  certain  cases," 
under  the  provisions  of  which  act  this  case 
is  brought,  it  was  enacted  as  follows: 

"Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America  in  Congress  assembled:  That  every 
common  carrier  by  railroad  while  engaging 
In  commerce  between  any  of  the  several 
states  or  territories,  or  between  any  of  the 
states  and  territories,  or  between  the  Dis- 
trict of  Columbia  or  any  of  the  states  or  ter- 
ritories and  any  foreign  nation  or  nations, 
shall  be  liable  in  damages  to  any  person  suf- 
fering Injury  while  he  Is  employed  by  such 
carrier  In  such  commerce,  or,  in  case  of  the 
death  of  such  employ^,  to  his  or  her  per- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dee.  *  Am.  Diss.  1!I07  to  date,  A  Reporlar  ladsxsa 
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tonal  repreeentatiTe,  for  the  benefit  of  the 
BOTTfvtnK  widow  or  husband  and  children  of 
snch  employ^ ;  and,  If  none,  then  of  snch  em- 
ploye's parents;  and,  if  none,  then  to  the 
next  of  kin  dependent  upon  such  employe, 
for  snch  Injury  or  death  resulting  in  whole  or 
in  part  from  the  negligence  of  any  of  the  of- 
ficers, agents,  or  employes  of  such  carrier,  or 
by  reason  of  any  defect  or  insufficiency,  due 
to  Its  negligence,  in  its  cars,  engines,  appli- 
ancea,  machinery,  track,  roadbed,  works, 
boats,  wharves  or  other  equipment" 

"Sec  8.  That  in  all  actions  hereafter 
brought  against  any  snch  common  carrier  by 
railroad  under  or  by  ylrtne  of  any  of  the 
provisions  of  this  act  to  recover  damages  for 
I>ersonaI  Injuries  to  an  employe  or  where 
such  Injuries  have  resulted  In  his  death  that 
fact  that  the  employe  may  have  been  guilty 
of  contributory  negligence  shall  not  bar  a  re- 
covery, but  the  damages  shall  be  diminished 
by  the  Jury  in  proportion  to  the  amount  of 
negligence  attributable  to  such  employe ;  pro- 
vided, that  no  such  employe  who  may  be  In- 
jured or  killed  shall  be  held  to  have  been 
guilty  of  contributory  negligence  in  any  case 
where  the  violation  by  such  common  carrier 
of  any  statute  enacted  for  the  safety  of  em- 
ployes contributed  to  the  Injury  or  death  of 
such  employe." 

The  appellant  pleaded  the  defenses  of  neg- 
ligence of  fellow  servants,  contributory  negli- 
gence, and  assumption  of  risk.  From  these 
pleadings  It  is  manifest  that  the  respondent 
predicates  his  right  of  action  on  the  act  of 
Congress  approved  April  22,  1908.  The  ap- 
pellant contends:  (1)  That  the  act  Is  uncon- 
stitutional and  void;  (2)  that.  If  It  be  held 
constitutional,  its  provisions  are  not  applica- 
ble to  the  facts  of  this  case,  it  not  appearing 
that  the  respondent  when  Injured  was  engag- 
ed In  Interstate  commerce.  In  the  Employer's 
Liability  Cases,  207  U.  S.  463,  28  Sup.  Ct. 
141,  52  Zi.  Ed.  297,  the  Supreme  Court  of  the 
United  States  held  the  act  of  Congress  ap- 
proved June  11,  1906  (Act  June  11,  1906,  c. 
3073,  34  Stat  232  [U.  S.  Comp.  St  Supp.  1909, 
p.  1148]),  known  as  the  "employer's  liability 
act"  to  be  unconstitutional  and  void,  for  the 
reason  that  while  it  was  addressed  to  all 
common  carriers  engaged  In  Interstate  com- 
merce, and  Imposed  upon  them  a  liability  to 
their  servants  for  damages  for  personal  in- 
juries sustained  through  the  negligence  of 
fellow  servants,  it  did  so  without  qualifica- 
tion or  restriction  as  to  the  nature  of  the  em- 
ployment In  which  the  servants  were  actually 
engaged  at  the  time  of  the  Injury,  and  that 
It  extended  snch  liability  in  favor  of  all  serv- 
ants, whether  their  employment  did  or  did 
not  pertain  to  Interstate  commerce.  In  other 
words,  the  law  was  held  Invalid  for  the  rea- 
son that  it  was  too  broad  in  its  scope.  In  that 
It  dealt  with  and  regulated  the  liability  of  a 
master  to  all  servants  without  regard  to  the 
fact  that  many  of  them  might  be  engaged  in 
the  discharge  of  duties  which  constituted  no 
part  ot,  or  had  no  connection  with,  interstate 


commerce.  The  later  act,  approved  April  22, 
1908,  was  drawn  and  enacted  for  the  express 
purpose  of  avoiding  these  defects,  and  It  Is 
manifest  that  Congress  intended  to  make  it 
applicable  only  to  a  servant  who  might  at  the 
time  of  his  injuries  be  engaged  In  the  per- 
formance of  duties  directly  pertaining  to  in- 
terstate commerce,  or,  In  the  words  of  the  act 
Itself,  "while  he  is  employed  by  such  carrier 
in  such  commerce."  We  do  not  think  we  are 
called  upon  to  pass  upon  the  constitutionality 
of  the  latter  act  as  in  our  opinion  It  cannot 
in  any  event  be  held  applicable  to  the  facts 
before  us,  and  it  is  only  necessary  for  ns  to 
pass  upon  appellant's  second  contention. 

Assuming  that  the  second  act  approved 
April  22,  1908,  is  constitutional,  do  Its  provi- 
sions apply  to  the  facts  of  this  case?  The 
evidence  shows  that  the  respondent  with  a 
number  of  his  fellow  servants  was  engaged  In 
loading  rails  on  a  fiat  car;  that  It  was  the 
duty  of  all  these  servants  to  throw  the  rail 
on  the  car  at  a  given  signal;  that  respond- 
ent's fellow  servants  negligently  attempted  to 
throw  It  before  the  signal  was  given,  there- 
by causing  his  Injuries ;  and  that  before  load- 
ing the  rails,  respondent  and  his  fellow 
workmen  had  been  engaged  In  changing  cdd 
rails  for  new  rails  on  appellant's  main  line.' 
There  Is  no  evidence  of  negligence  on  the  part 
of  the  appellant  or  any  of  its  servants,  other 
than  respondent's  fellow  servants  engaged  In 
the  same  work  with  him.  It  ia  not  shown 
whether  the  rails  were  old  or  new,  where  they 
came  from,  where  they  were  to  be  taken,  or 
where  the  car  was  to  go  when  loaded.  Hie 
respondent's  theory  seems  to  be  that  because 
the  appellant  was  authorized  to,  and  did  at 
times,  engage  in  Interstate  commerce,  and  be- 
cause the  respondent  was  employed  in  loading 
a  flat  car  with  rails  which  had  been  used  or 
were  to  be  used  in  the  repair  of  Its  roadt>ed 
in  the  state  of  Montana,  he  was  necessarily 
engaged  In  Interstate  commerce  within  the 
meaning  of  the  act  We  cannot  assume  that 
every  employe  of  appellant  by  reason  of  his 
employment,  is  so  engaged.  Appellant  may 
have  thousands  of  employes  whose  duties  do 
not  partake  of  that  character.  If  the  act  in 
question  is  constitutional,  it  Is  so  because  it 
applies  only  to  servants  engaged  in  interstate 
commerce.  If  It  is  broad  enough  to  include 
this  case  in  Its  provisions,  It  is  In  our  opinion 
open  to  the  same  objections  which  rendered 
the  earlier  act  unconstitutional.  If  respond- 
ent is  to  avail  himself  of  its  benefits,  the  bur- 
den devolves  upon  him  to  show  that  the  du- 
ties which  he  was  performing  while  an  em- 
ploye of  the  appellant  were  of  a  character 
that  directly  pertained  to  and  were  a  part  of 
interstate  commerce.  No  such  showing  was 
made,  and  appellant's  motion  for  a  directed 
verdict  should  have  been  sustained. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  Instructions  to  dismiss  the  ac- 
tion. 

RUDKIN,  C.  J.,  and  MOUNT  and  PARK- 
ER, JJ.,  concur. 
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WHITE  ▼.   PRICES. 


(Supreme  Court  of  Oregon.     May  17,   1910.) 

1.  Contracts  ({  280*)— Pkbfobmancb— Suin- 

CIEWOT. 

Where  defendant  agreed  to  pay  plaintiff  a 
certain  sum  for  procunng  relinquishment  of  a 
claim  of  a  homestead,  so  that  his  son  might 
enter  on  it,  on  condition  that  no  contest  were 
filed  before  a  certain  date,  and  such  contest 
was  filed,  no  recovery  could  be  had  of  defend- 
ant on  the  agreement,  though  the  withdrawal 
of  the  contest  was  procured,  and  though  the 
son  entered  on  the  land  and  might  be  liable  for 
the  reasonable  value  of  the  services. 

[EJd.  Note. — For  other  cases,  see  Contracts, 
Dec.  Dig.  {  280.»] 

2.  Costs  ({  60*)— Afpobtionmsnt— Dismissal 
or  Cause. 

On  a  decree  dismissing  plaintiff's  suit  on 
defendant's  contract  to  pay  for  procuring  re- 
linquishment of  a  claim  of  homestead  so  that 
defendant's  son  might  enter  thereon,  on  condi- 
tion that  no  contest  were  filed  before  a  certain 
date,  such  a  contest  having  been  filed  but  with- 
drawn and  the  son  having  entered  the  land,  each 
party  must  bear  his  own  costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  §§  261-271;  Dec  Dig.  {  60.»] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty;  William  Galloway,  Judge. 

Action  by  B.  H.  White  against  W.  C.  Price 
and  anotlier.  From  a  Judgment  for  plaintiff, 
defendant  Price  appeals.  Reversed  and  de- 
cree entered  dismlssinK  suit 

The  complaint  tn  tbls  case  alleges:  "That 
on  or  al>out  the  6th  day  of  April,  1908,  plain- 
tiff and  defendant  W.  C.  Price,  entered  Into 
an  oral  agreement  and  contract  wherein  and 
whereby  It  was  agreed  by  and  between  plain- 
tiff and  said  defendant  Price  that  if  the 
plaintiff  would  induce  and  secure  one  George 
H.  Palmer  to  relinquish  to  the  government  of 
the  United  States  a  certain  homestead  right 
held  by  said  George  H.  Palmer  on  the  S.  W. 
%  of  section  9,  township  5  N.,  range  4  W., 
Canyon  county,  state  of  Idaho,  and  would 
otherwise  assist  said  defendant  Price  in  se- 
curing said  tract  of  land  as  a  homestead  to 
be  filed  upon,  under  the  general  laws  of  the 
United  States  regulating  the  taking  of  home- 
steads, by  Austin  Price,  a  son  of  the  defend- 
ant W.  C.  Price,  upon  said  services  being  ren- 
dered, the  said  defendant  W.  C.  Price  would 
pay  to  plaintiff  the  sum  of  $600  for  such  serv- 
ices. That  in  pursuance  of  said  agreement 
said  defendant  W.  C.  Price  deposited  the  sum 
of  $600  with  the  said  defendant  National 
Bank  as  security  for  the  performance  of  said 
agreement  on  the  part  of  said  defendant  W. 
C.  Price,  with  the  agreement  and  understand- 
ing that  said  sam  was  to  be  paid  over  and 
delivered  to  plaintiff  upon  the  performance  of 
the  agreement  aforesaid,  and  the  said  de- 
fendant National  Bank  received  said  sum  of 
$600  with  full  notice  and  knowledge  of  said 
agreement  by  and  between  plaintiff  and  de- 
fendant W.  C.  Price,  and  has  ever  since  and 
does  now  retain  said  sum  of  $600  as  a  special 
deposit  under  the  terms  of  said  agreement. 


and  that  plaintiff  is  entitled  to  be  paid  out 
of  such  sum  so  deposited.  That  In  pursuance 
of  said  agreement,  and  In  pursuance  of  said 
sum  of  $600  being  deposited  with  said  bank 
as  aforesaid,  the  said  plaintiff  secured  from 
the  said  George  H.  Palmer  a  relinquishment 
to  said  lands,  and  delivered  the  same  to  aald 
defendant  W.  C.  Price,  to  be  returned  to  the 
United  States  Land  Office  in  the  state  of 
Idaho,  In  the  district  where  said  lands  are 
situated,  and  the  said  defendant  W.  C  Price 
duly  caused  said  relinquishment  to  said  lands 
to  be  filed  in  the  said  land  office,  and  there- 
upon the  said  plaintiff  under  said  agreemoit 
accompanied  said  defendant  W.  G.  Price  and 
his  said  son  Austin  Price  to  the  state  of  Idaho, 
and  pointed  out  to  them  the  said  lands,  and 
purchased  and  bought  in  a  certain  contest 
proceeding,  which  had  been  filed  against  said 
homestead  in  the  said  land  office  in  said  dis- 
trict and  state  of  Idaho,  and  caused  the  same 
to  be  canceled  and  withdrawn,  and  otherwise 
aided  and  assisted  in  securing  said  lands,  as 
a  homestead,  to  be  filed  upon  by  said  AusUn 
Price,  according  to  said  agreement  and  un- 
der and  by  virtue  of  the  laws  of  the  United 
States  regulating  the  taking  of  public  lands 
as  a  homestead,  and  that  thereupon  the  said 
Austin  Price,  under  the  direction  of  said  de- 
fendant W.  C.  Price,  duly  made  application 
to  the  said  land  office  and  duly  filed  upon 
said  lands,  according  to  said  agreement,  and 
under  and  pursuant  to  the  provisions  of  the 
general  laws  of  the  United  States  regulating 
the  taking  of  homesteads,  and  is  now  in  the 
possession  of  said  lands  as  aforesaid.  That 
plaintiff  has  fully  performed  all  of  the  terms 
and  conditions  of  said  agreement  upon  his 
part  to  be  performed,  and  has  paid  out  and 
expended  in  acquiring  and  securing  said 
homestead  to  said  Austin  Price  under  the 
terms  of  said  agreement  the  sum  of  $370.50  In 
cash,  and,  in  addition  to  such  expenditure, 
was  absent  from  bis  place  of  business  for 
seven  days  or  thereabouts  and  suffered  great 
loss  and  inconvenience  on  accoimt  thereof, 
and  that,  by  reason  of  the  foregoing,  there  is 
now  due  and  owing  the  plaintiff  the  said  sum 
of  $600.  That  after  said  agreement  had  t>een 
performed  by  plaintiff  as  aforesaid,  and  on 

or  about  the •-  day  of  April,  1908;  the 

said  defendant  W.  C.  Price  notified  the  said 
defendant  bank  not  to  pay  over  to  plaintiff 
the  said  sum  of  $600,  and  the  said  defendant 
bank  ever  since  has,  and  does  now,  refuse  to 
pay  over  to  plaintiff  the  said  sum  of  $600  or 
any  part  thereof.  That  said  defendant  W. 
C.  Price  is  wholly  insolvent  and  has  no  prop- 
erty within  the  state  of  Oregon  subject  to 
execution  or  out  of  which  said  plaintiff  could 
secure  his  said  claim.  That  plaintiff  has  no 
adequate  or  sufficient  remedy  at  law  against 
the  said  defendant  W.  C.  Price,  and  that  the 
said  defendant  bank  threatens  to  turn  over 
said  money  to  said  defendant  Price,  and  that, 
unless  the  snid  defendant  bank  is  liumediate- 
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ly  restrained  and  enjoined  by  an  order  of  this 
court  from  delivering  or  paying  to  said  de- 
fendant W.  C.  Price  said  sum  of  money,  that 
plaintiff  will  suffer  Irreparable  Injury  and 
damage."  The  complaint  concluded  with  a 
prayer  for  an  Injunction  pendente  lite,  and 
for  a  decree  against  defendant  W.  C.  Price 
for  the  sum  of  $600  and  costs,  and  an  order 
of  the  court  directing  the  defendant  bank  to 
I>ay  over  to  plaintifT  the  sum  of  $600.  The 
answer  admitted  the  first  paragraph  of  the 
complaint,  specifically  denied  the  other  alle- 
gations thereof,  and  set  up  fraud  and  misrep- 
resentatlon  on  the  part  of  plaintiff  In  obtain- 
Ing  the  contract,  which  latter  all^atlons  are 
denied  in  the  reply. 

A.  O.  Condlt  and  Geo.  O.  Bingham,  for  ap- 
pellant Grant  Corby  and  C.  W.  Corby,  for 
respondent 

McBRIDE,  3.  (after  stating  the  facta  as 
above).  Without  passing  on  the  various  oth- 
er questions  raised  on  the  appeal,  we  are 
aatiafled  that  plaintiff  is  not  entitled  to  relief 
as  against  these  defendants..  The  evidence 
shows  conclnsively  that  Austin  Price,  son  of 
W.  C.  Price,  was  desirous  of  securing  a  home- 
stead location;  that  plaintiff  informed  him 
that  he  knew  of  a  claim  near  Notus,  Idaho, 
which  the  then  occupant  would  relinqnish  to 
him  for  |600;  that  W.  C.  Price,  the  father 
of  Anstln,  agreed  to  advance  the  money  for 
that  purpose,  providing  there  should  be  no 
contest  filed  by  April  9,  1908;  and  that  in 
pursuance  of  that  agreement  he  deposited 
with  defendant  bank  the  sum  of  $000,  which 
was  received  and  placed  In  the  general  funds 
of  the  bank,  and  a  cashier's  check  for  the 
amount  placed  in  the  safe  in  an  envelope  con- 
taining this  Indorsement,  signed  by  defend- 
ant Price:  "I,  Mr.  Price,  deposit  $600  with 
the  United  States  National  Bank,  to  pay  for 
homestead  relinquishment  #8552,  entry  of 
8.  W.  4  of  section  9  In  T.  5  N  of  range  4 
west  under  sec.  2290.  Providing  there  is  no 
contest  filed  by  Apr.  9,  1908,  against  said 
claim.  W.  C.  Price."  Defendant  and  his 
son,  Austin,  went  to  look  at  the  land,  and  the 
next  day  Austin  Price,  accompanied  by  plain- 
tiff, went  to  Boise  City,  had  an  attorney  pre- 
pare his  homestead  application,  and,  in  com- 
pany with  plaintiff,  went  to  the  land  oCBce, 
where  the  application  was  sworn  to,  and,  to- 
gether with  the  relinquishment  delivered  to 
the  register,  who  then  Informed  them  that 
one  Andrews  had  filed  a  contest  against  the 
claim  of  Palmer,  whose  relinquishment  they 
bad  Just  filed.  Thereupon  Price,  at  the  sug- 
gestion of  plaintiff,  demanded  the  return  of 
the  relinquishment  and  application,  which 
were  refused  by  the  register.  Price  then  left 
the  land  ofllce.  In  company  with  plaintiff, 
without  paying  the  fees  upon  his  application, 
and  they  returned  to  Middleton,  but  W.  G. 
Price  had  gone  to  Parma.  Austin  Price  fol- 
lowed him  to  that  place,  leaving  plaintiff  at 


Middleton.  Plaintiff  sought -Andrews  and  in- 
duced him  to  withdraw  his  contest  He  then 
returned  to  Boise  and  filed  Andrews'  relin- 
quishment and  paid  the  filing  fee  of  $16  on 
Austin  Price's  application,  taking  the  land 
office's  receipt  therefor,  which  he  subsequent- 
ly gave  to  Austin  Price.  This  was  completed 
on  the  9th  of  April.  On  the  same  day  plain- 
tiff and  Austin  Price  took  the  train  at  Cald- 
well, and  at  Parma  met  W.  C.  Price,  who  re- 
pudiated the  whole  transaction.  The  day  be- 
fore this  defendant  Price,  on  bdng  informed 
by  bis  son  of  the  contest  told  him  be  would 
not  have  anything  more  to  do  with  the  mat- 
ter, and  they  agreed  to  drop  It  But  this  was 
not  communicated  to  plaintiff,  although  de- 
fendant claims  he  notified  him  over  the  phone 
on  the  Sth  of  April  that  he  would  have  noth- 
ing further  to  do  with  the  matter. 

Defendant  Price  had  no  Interest  In  the  land, 
and  conld  have  none  without  a  violation  of 
the  laws  of  the  United  States.  His  position 
In  regard  to  the  matter  was  analogous  to  that 
of  surety  or  guarantor  for  payment  of  a  sum 
of  money  to  become  due  upon  a  consideration 
passing  from  plaintiff  to  his  son.  He  was  en- 
titled to  stand  upon  the  strict  letter  of  his 
contract  If  no  contest  was  filed  by  April 
9tli,  he  was  required  to  pay  the  money.  If 
one  was  filed  by  that  date,  he  had  a  right  to 
refuse  to  do  so.  When,  on  April  Sth,  be 
found  that  a  contest  had  been  filed,  he  was 
released  from  liability  unless  he  chose  to 
waive  the  default  which  he  certainly  did  not 
do.  Whether  or  not  Austin  Price  voluntarily 
assented  to  the  filing  of  the  application  and 
took  possession  of  the  land  can  make  no  pos- 
sible difference,  as  he  was  not  an  agent  with 
authority  to  bind  his  father. 

There  was  considerable  testimony  on  the 
part  of  the  Prices  tending  to  show  that  plain- 
tiff had  taken  advantage  of  their  Intimate 
friendship  and  church  relations  to  deceive 
them  Into  entering  Into  this  contract  In  the 
first  instance,  but  this  Is  strenuously  denied 
by  plaintiff,  and  In  our  view  of  the  case  is  not 
necessary  to  Its  decision.  Whatever  remedy 
plaintiff  may  have  against  Austin  Price  for 
services  rendered  in  the  matter  of  procuring 
his  homestead  be  Is  precluded  by  the  very 
terms  of  the  deposit  from  enforcing  any  claim 
against  the  fund  so  created  or  against  W.  C. 
Price 

Under  the  circumstancw,  however,  we  will 
not  require  plaintiff  to  pay  the  costs.  There 
will  be  a  decree  dismissing  this  suit;  each 
party  bearing  his  own  costs. 

(6«  Or.  3S1> 

DECKER  V.  DECKER. 

(Supreme   Court  of  Oregon.     May  17,  1910.> 

Divorce  rt  27*)— GROURne— Cbubl  ard  Ih-' 
HUMAN  Conduct. 

Where  a  husband,  Id  the  presence  of  hi» 
wife  and  children,  applied  vile  epithets  to  hisi 
wife,  and  on  her  showing  resentment  anaulted 
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her,  and  never  afterward  made  any  apoIogleB 
nor  ezpiessed  any  regret  for  faia  language  or  vio- 
lence, hia  oondoct  constitutes  a  ground  for  di- 
vorce. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {§  62-88;  Dec.  DlgTl  27.*] 

Appeal  from  Circuit  Oourf;  Baker  County; 
WiUiam  Smith,  Judg& 

Suit  for  divorce  by  Ida  A.  Decker  against 
J.  F.  Decker.  From  a  Judgment  refusing  a 
divorce,  phUntUf  appeals.  Reversed,  and  a 
divorce  ordered. 

This  Is  a  suit  for  divorce.  To  the  com- 
plaint,  which  charged  cruel  and  Inhuman 
treatment  and  personal  Indignities,  was  In- 
terposed a  general  denial.  Upon  the  trial  a 
stipulation  was  entered  Into,  providing  for 
the  care,  custody,  and  support  of  the  minor 
children.  The  evidence  showed  that  defend- 
ant, without  any  cause,  called  plaintiff  a 
whore,  and  other.  vUe  names.  In  the  presence 
of  their  children,  and  used  vile  language  In 
regard  to  her  mother,  whereupon  she  strudc 
trim  a  light  tap  on  the  cheek  with  the  back 
of  her  hand,  dolnig  him  no  Injury.  Enraged 
at  this,  he  struck  her  on  the  face  with  his 
flst,  cutting  her  cheek,  and  pushed  her  Into 
another  room  and  choked  her  until  one  of  his 
sons  pushed  him  aslda  He  never  afterward 
made  any  apologies  or  expressed  any  regret 
for  his  language  or  violence.  The  accusa- 
tions against  plaintiff's  chastity  were  false, 
and  defendant  never  attempted  to  Justify 
them,  and  Introduced  no  testimony  to  contra- 
dict that  above  recited.  The  circuit  court  re- 
fused a  divorce,  and  plaintiff  appeals. 

F.  M.  Sazton,  for  appellant 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  Had  defendant  expressed  any  regret 
for  his  unmanly  and  brutal  conduct,  there 
might  be  some  ground  for  concluding  that  It 
would  not  be  repeated.  A  good  woman 
should  not  be  compelled  to  live  with  a  brute 
who  applies  vile  epithets  to  her  In  the  pres- 
ence of  her  children,  and  then  beats  her  for 
resenting  them,  especially  where  he  has  ex- 
pressed no  regret  for  his  conduct. 

The  decree  of  the  lower  court  Is  reversed, 
and  plaintiff  will  be  granted  a  divorce,  with 
costs  and  disbursements.  In  other  respects 
the  decree  will  follow  the  stipulation  on  file. 


(41  Mont.  191) 

ALTWIN  V.   MORLET  et  al.     ' 
(Supreme  Court  of  Montana.     April  25.  1910.) 
1.  Contracts  (8  169*)  —  Consteuction  —  In- 
tention or  Parties. 

The  court  In  construing  an  ambiguous  and 
uncertain  contract  must' place  itself  as  near  as 
may  l>e  in  the  situation  of  the  parties  at  the 
time  of  the  making  of  the  contract,  and  con- 
strue it  in  the  light  of  the  surrounding  facts 
bearing  on  the  transaction. 

IBd.    Note.— For  other  cases,  see   Contracts, 
Cent.  Dig.  |  752 ;   Dec.  Dig.  8  160.  •! 


2.  Pabtnbrsiiip  (I  82*)  —  Evidewce  —  Stmr- 

CIZNCT. 

Evidence  held  to  warrant  construction  of  a 
contract  that  one  of  the  parties,  in  considera- 
tion of  an  advance  of  money,  was  to  have  a 
quarter  Interest  in  the  venture,  and  not  merely 
to  receive  one-fourth  of  the  profits. 

[Ed.  Note.— For  other  cases,  see  Partnersbin 
Dec.  Dig.  I  52.*] 

3.  Appeai,  and  Esbob  (I  1010*) — Findinos- 

CiONCLGSIVENESB. 

A  finding  supported  by  substantial  testi- 
mony will  not  be  disturbed  on  appeal. 

[S>1.  Note.— For  other  cases,  see  Appeal  and 
Eirror,  Cent  Dig.  S|  3979-3982;  Dec.  Dig.  { 
1010.*] 

4.  ACCOTJNT  (J  1*)— EQtnTABI.B  AonOHS— OOR- 

DITIONS  PRECEDKNI. 

One  may  not  sue  in  e<)ttity  for  an  accoaot- 
ing  where  he  has  never  given  the  adverse  party 
an  opportunity  to  account. 

[Ed.  Note. — For  other  cases,  see  Account,  Dec, 
Dig.  8  1.*) 

5.  ACCODNT    (I    12*)  —  BQinTABI.E   AoHOira  — 
SCOFX  or  R£1(EDT. 

One  knowing  the  exact  amount  claimed  to 
be  due  him  based  on  a  percentage  of  a  specified 
sum  has  an  adequate  remedy  at  Taw,  and  has  no 
occasion  to  sue  m  equity  for  an  aoconnting. 

[Ed.  Note.— For  other  cases,  see  Aocoaat, 
Cent  Dig.  88  62-70;    Dec  Dig.  8  12.*] 

0.  Plbadino    (I    149*)  — Gboss-Bux— "An- 

SWEB." 

Under  Rev.  Codes,  88  6530  6540,  defining 
an  answer  as  a  general  or  specific  denial  of  the 
complaint  controverted  by  dcitendant,  etc,  and  s 
statement  of  any  new  matter  constituting  a  de- 
fense or  counterclaim,  and  defining  a  counter- 
claim, without  making  any  mention  of  a  claim 
by  one  defendant  against  a  codefendant,  tbere 
is  no  such  pleading  as  a  crosa-bilL 

[Ed.  Note.— For  other  casea,  aee  Pleading, 
Dec  Dig.  8  149.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  408-410;  vol.  8,  p.  7576.] 

7.  Judgment   (8   18*)— Pubadino — NECESsrrr. 

A  judgment  without  a  pleading  to  support 
it  cannot  stand. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  88  34-87;  Dec  Dig.  8  !&*] 

8.  Appeal  and  E2bbob  (8  193*)  —  QtrssnoNS 
Reviewable— Sufficiency  of  Cohplaint. 

The  question  of  the  sufficiency  of  the  com- 
plaint to  state  facts  constituting  a  cause  of  ac- 
tion is  never  waived,  and  may  be  raised  for  the 
first  time  in  th^  Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  1226-1240;  Dec  Dig.  8 
193.*] 

9.  Account  (|  17*)— Stnr  in  EQumr— Pixad- 

INOS. 

Where  the  complaint  stating  facta  suffi- 
cient to  constitute  a  cause  of  action  for  an  ac- 
counting against  several  defendants  was  found 
to  be  untrue,  so  that  plaintiff  could  not  invoke 
the  aid  of  equity,  a  defendant  praying  for  an 
accounting  against  codefendants,  to  support  a 
judgment  in  his  favor,  must  allege  in  his  plead- 
ings a  cause  of  action  for  an  accounting  against 
the  codefendants. 

[Ed.  Note.— For  other  cases,  see  Account  Dec 
Dig.  8  17.*] 

10.  APPEAI,  AND  Ebrob  (8  327*)— Pabties  on 
Appeal. 

Where,  in  a  suit  for  an  accounting,  a  de- 
fendant obtained  a  judgment  against  two  cod«^ 
fendants  who  appealed  therefrom,   the  plninliff. 
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who  had  obtained  no  judgment,  and  the  remain- 
ing defendants,  were  not  necessary  parties. 

[Ed.  Note. — Tot  other  cases,  see  Appeal  and 
Eiror,  Dec.  IMg.  i  327.*] 

Appeal  from  District  Court,  Silver  Bow 
CkJiinty;  Jeremiah  J.  Lynch,  Judge. 

Action  by  F.  P.  Alywln  against  B.  A.  Mor- 
ley  and  others.  From  a  Judgment  for  defend- 
ant Estella  Conroy  against  E.  A.  Morley  and 
another,  the  latter  appeal.  Beversed  and  re- 
manded. 

Eremer,  Sanders  &  Kremer,  for  appellants. 
Maury  &  Templeman  and  J.  O.  Davles,  for 
respondent 

SJIITH,  J.  On  the  31st  day  of  July,  1007, 
the  plaintiff  brought  this  action  In  the  dis- 
trict court  of  Silver  Bow  county  against  the 
above-named  defendants,  and  In  bis  complaint 
be  alleges  that  In  the  month  of  May,  10<M,  be, 
together  with  J.  R.  Davenport,  E.  A.  Morley, 
and  Mrs.  Minnie  Bomholdt,  entered  into  an 
agreement  wherein  they  became  mining  co- 
partners for  the  purpose  of  carrying  on  a 
leasing  business  on  what  was  known  as  the 
tailings  dump  of  the  smelter  plant  of  the  Par- 
rot Silver  &  Copper  Company;  that  Slorley 
bad  secured  a  lease  or  privilege  to  work  the 
tailings  and  extract  the  valuable  metals 
therefrom,  and  said  lease  or  privilege  became 
the  property  of  the  copartnership;  that  each 
of  the  parties  owned  a  one-fourth  interest  In 
tbe  copartnership;  ttiat  Morley  assumed  and 
took  active,  charge  of  the  operations,  and 
looked  after  the  shipment  and  sale  of  the 
precipitates  on  behalf  of  the  association;  tliat, 
after  conducting  the  business  for  some  time, 
Davenport  sold  and  conveyed  his  Interest  to 
tbe  defendant  Estella  Conroy,  and  she  be- 
came, by  common  consent  of  all  the  parties,  a 
copartner  in  the  business ;  that  the  agreement 
of  ciopartnersbip  entered  into  between  the 
parties  is  as  follows:  "Butte,  Montana,  May 
25tb,  1904.  Whereas,  E.  A.  Morley  has  se- 
cured a.  lease  from  the  Parrot  Sliver  &  Cop- 
per Company  for  the  handling  of  the  tailings 
at  their  smelting  plant  and,  whereas,  tbe 
said  B.  A.  Morley  proposes  to  enter  into  an 
agreement  with  J.  R.  Davenport  and  others 
for  the  erection  of  a  precipitating  plant  at 
the  above  mentioned  tailings  dump,  it  is 
hereby  agreed  between  R  A.  Morley  and  J. 
R.  Davenport  that  the  said  J.  R.  Davenport 
is  to  famish  sofflcient  funds  for  the  erection 
of  a  plant  to  be  mutually  agreed  upon.  It  is 
also  understood  and  agreed  that  the  said  J. 
R.  Davenport  la  to  be  reimbursed  for  his  out- 
lay in  the  erection  of  tbe  plant  from  the  first 
clean-ups  of  precipitates.  In  consideration  of 
this  outlay  the  said  J.  R.  Davenport  is  to  re- 
ceive one-fourth  (^)  interest  in  the  net  pro- 
ceeds of  the  proposition,  and  is  to  have  a 
voice  In  matters  pertaining  to  the  operation 
of  tbe  plant  according  to  his  holdings.  The 
above  mentioned  E.  A.   Morley  and  others 


have  made  an  outlay  of  abont  $500  in  the 
erection  of  a  plant  on  tbe  above  mentioned 
grounds,  a  portion  of  which  wUl  be  used  in 
the  plant  to  be  constructed,  and  it  is  under- 
stood and  agreed  that  the  said  E.  A.  Morley 
and  bis  associates  are  to  be*  reimbursed  from 
the  first  clean-ups  the  full  amount  of  their 
outlay.  It  is  also  understood  and  agreed 
that  F.  P.  Alyvrln  and  Mrs.  Minnie  Bomholdt 
are  each  a  one-fourth  (\i)  owner  in  the  above 
mentioned  lease  and  are  parties  of  the  above 
contract  and  agreement  [Signed]  E.  A.  Mor- 
ley. J.  R.  Davenport  Mrs.  Minnie  Bom- 
holdt   Francis  P.  Alywln." 

Plaintiff  further  alleges  that  before  the 
commencement  of  the  action  the  defendants 
Morley  and  Bomholdt  excluded  him  from  any 
participation  in  the  business,  and  denied  that 
he  had  any  rights  therein;  that  on  the  24th 
day  of  December,  1906,  he  demanded  of  all  of 
tbe  defendants  a  full,  tme,  and  detailed  ac- 
count of  the  receipts  and  expenditures,  and 
of  all  things  pertaining  to  said  leasing  and 
precipitating  business,  and  demanded  a  com- 
plete accounting  and  settlement  of  all  of  its 
affairs,  and  payment  of  any  moneys  due  him 
therefrom,  but  that  said  demand  has  been 
refused.  Tbe  complaint  then  alleges  that  the 
copartnership  realized  a  large  amount  of 
money  from  the  precipitating  business  in 
which  It  was  engaged,  and  that  Morley  and 
Bornholdt  converted  the  greater  part  thereof 
to  their  own  use.  An  accounting  is  prayed 
for. 

The  separate  answer  of  the  defendant  Es- 
tella Couroy  reads  as  follows:  "Comes  now 
the  defendant  Estella  Conroy,  above  named, 
and  for  her  separate  answer  to  the  complaint 
of  plaintiff  on  file  herein  alleges:  (1)  That 
this  defendant  is  now,  and  ever  since  tbe  ISth 
day  of  September,  1905,  has  been,  a  copartner 
with  tbe  plaintiff  Alywln,  above  named,  and 
E.  A.  Morley  and  Minnie  Bomholdt  of  the 
defendants,  above  named.  In  and  to  that  cer- 
tain leasing  business  more  particularly  speci- 
fied and  set  out  in  the  complaint  of  the  plain- 
tiff on  file  herein  and  owning  in  said  business 
a  one-fourth  Interest  therein.  (2)  That  not- 
withstanding her  repeated  demands  from  the 
defendants  Morley  and  Bomholdt  for  an  ac- 
counting in  said  business,  the  said  Morley 
and  Bornholdt  have  not  accounted  to  her  and 
win  not  account  to  her.  (3)  That  the  copart- 
nership in  said  business  has  not  been  settled, 
and  that  this  defendant  is  entitled  to  the  sum 
of  one  thousand  ($1,000)  dollars  from  the  de- 
fendants Morley  and  Bomholdt  aforesaid  by 
virtue  of  the  profits  accming  from  said  part- 
nership business  and  to  other  snms.  Where- 
fore, this  defendant  prays  for  an  accounting 
on  said  partnership  business,  and  for  Judg- 
ment against  such  of  the  parties  hereto  in 
such  an  amount  as  her  right  and  interest 
shall  appear,  and  for  such  other  and  further 
equitable  relief  as  she  may  be  entitled  to  In 
the  premises." 
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The  defendants  Morley  and  Bomholdt  by 
their  separate  answer  denied  that  DAyeii- 
port  was  ever  a  partner  In  the  business ;  de- 
nied that  the  privilege  of  working  the  tail- 
ings of  the  Parrot  Company  ever  became  an 
asset  of  any  copartnership  in  which  the 
plaintiff  was  a  member;  denied  that  either 
the  plaintiff  or  Davenport  ever  owned  a  one- 
fourth  Interest  in  any  property  belonging  to 
the  association;  admitted  that  Davenport 
sold  his  Interest  In  the  association  to  Estella 
Conroy;  denied  that  the  agreement  be^'ween 
the  parties,  as  set  forth  in  the  complaint, 
constituted  a  copartnership  agreement  or 
was  ever  intended  as  such.  They  alleged 
that  on  the  14th  day  of  May,  1904,  Morley 
and  Bomholdt  entered  into  a  contract  in 
writing  With  plaintiff  as  follows:  I'Agree- 
ment  Whereas,  E2.  A.  Morley  has  secured  a 
lease  from  the  Parrot  Silver  &  Copper  Com- 
pany for  the  handling  of  the  tailings  at  their 
smelter  in  Butte  for  profit,  and  whereas,  F. 
P.  Alywln  has  a  process  for  leaching  and 
precipitating  which  he  claims  can  be  used 
with  success  on  tbe  tailings  above  mentioned : 
Now,  therefore,  for  and  in  consideration  of 
the  knowledge  and  use  of  said  process,  the 
said  B.  A.  Morley  hereby  agrees  to  pay  over 
to  the  said  F.  P.  Alywln  one-third  of  the  net 
proceeds  of  the  working  of  said  tailings  under 
the  process  put  into  nse  by  the  said  F.  P. 
Alywln.  It  is  further  understood  and  agreed 
that,  should  the  process  not  prove  profitable, 
the  said  P.  P.  Alywln  Is  to  stand  one-third 
of  the  expense  of  putting  in  the  plant  and 
making  the  test  Signed  and  sealed  the  day 
and  date  above  written.  [Signed]  E.  A.  Mor- 
ley. F.  P.  Alywln.  Mrs.  Minnie  Bomholdt" 
They  then  alleged  that,  pursuant  to  the  pro- 
visions of  the  said  contract,  Alywln  under- 
took to  demonstrate  and  make  a  success  of 
his  alleged  process  for  leaching;  that  Mor- 
ley and  Bomholdt  advanced  the  sum  of  $700 ; 
that  the  process  was  a  complete  failure;  that 
thereupon  Alywln  stated  that  he  could  pro- 
cure a  party  to  advance  the  money  necessary 
for  the  erection  and  construction  of  a  pre- 
cipitating plant  and  Morley  and  Bomholdt 
then  agreed  that  if  he  would  procure  such  a 
party  and  devote  his  entire  time  and  atten- 
tion to  the  oi>eration  of  the  plant  and  make 
it  a  success,  they  would  allow  him  to  par- 
ticipate in  the  net  profits  of  the  plant  sub- 
stantially on  the  terms  set  out  In  the' agree- 
ment last  quoted;  that  Alywln  agreed  to 
this,  and,  pursuant  thereto,  sent  the  defend- 
ant Davenport  to  Morley's  office  ftor  the  pur- 
pose of  entering  into  an  arrangement;  that 
"thereupon  these  answering  defendants  made 
to  the  said  Davenport  two  propositions,  name^ 
ly;  one  proposition  that  he  should  put  into 
the  enterprise  the  sum  of  $2,000,  and  by  the 
payment  of  said  sum  should  be  entitled  to  a 
one-fourth  interest  in  the  entire  enterprise, 
and  a  second  proposition  that  he  should  pay 
into  die  concern  $2,000  for  the  erection  of  a 
plant  which  said  sum  should  be  repaid  to 
bim,  and  thereafter  he  should  receive  one- 


fourth  of  the  net  profits  of  the  precipitating 
plant  and  should  have  no  further  interest 
In  the  enterprise  except  in  the  net  profits  of 
the  operations  thereof ;  that  the  said  Daven- 
port accepted  the  latter  proposition,  and 
thereupon  the  instrument  set  out  in  the  com- 
plaint was  drawn  up  by  the  defendant  Mor- 
ley;" that  the  parties  to  the  first  agreement 
always  understood  that  Alywin's  interest  was 
contingent  upon  success  and  upon  his  con- 
tinued operation  of  the  plant  and  that.  In 
the  event  of  his  quitting  the  said  plant  at 
any  time,  his  Interest  would  cease;  that  on 
or  about  the  10th  day  of  September.  1904, 
said  Alywln  quit  and  abandoned  said  en- 
terprise, and  then  and  there  stated  that  he 
had  no  further  Interest  in  the  said  plant  or 
in  said  enterprise.  It  is  then  alleged  that 
on  or  about  July,  1904,  Alywln  sold  bla  in- 
terest in  the  enterprise  to  Davenport,  and 
Morley  afterwards  bought  the  interest  from 
Davenport 

For  replication  the  plaintiff  denied  eadi 
and  every  allegation  of  the  amended  answer. 
As  a  separate  answer  to  the  affirmative  mat- 
ter set  forth  in  the  answer  of  Estella  Con- 
roy, the  defendants  Morley  and  Bomholdt  de- 
nied that  Conroy  had  any  interest  in  the  en- 
terprise except  a  one-fourth  Interest  In  the 
net  profits  thereof.  They  denied  that  she 
was  ever  a  copartner,  denied  that  she  bad 
ever  made  a  demand  for  an  accounting,  or 
that  either  of  the  defendants  had  ever  failed 
or  refused  to  account  to  her,  but,  on  the  con- 
trary, they  alleged  that  she  had  received  from 
them  all  that  she  was  entitled  *to  under  the 
agreement  They  denied  that  she  was  en- 
titled to  the  sum  of  $1,000  or  any  other  sum 
as  set  forth  in  her  answer.  They  then  al- 
leged affirmatively  "that  before  the  said  Es- 
tella Conroy  procured  any  assignment  of  any 
interest  whatever  in  the  net  profits  of  the 
operation  of  said  plant  or  any  assignment 
whatever  from  said  Davenport  she  was  fully 
Informed  by  these  answering  defendants  as 
to  the  right  of  said  J.  R.  Davenport  in  the 
net  profits  of  the  operation,  and  fully  under- 
stood and  agreed  to  all  the  matters  herein- 
above alleged  as  to  the  rights  of  the  said 
Davenport  and  agreed  that  in  the  further 
operation  of  the  said  plant,  she  was  to  par- 
ticipate in  the  net  profits  of  the  operation 
of  such  plant  to  the  extent  of  one-fourth  of 
said  net  profits,  and  had  no  Interest  whatever 
in  the  plant ;  that  thereafter,  to  wit  on  the 
15th  day  of  June,  190G,  an  account  was  stat- 
ed, settled,  and  agreed  upon  by  and  between 
Estella  Conroy,  acting  by  her  duly  authoriz- 
ed agent,  J.  H.  McQueeney,  and  the  defend- 
ant Morley,  relative  to  all  matters  pertain- 
ing to  the  operation  of  said  plant  under  said 
contract  referred  to,  and  thereupon  the  said 
defendant  Estella  Conroy,  by  her  duly  au- 
thorized agent  acknowledged  full  settlement 
and  satisfaction  of  all  claims  and  demands 
which  she  had  or  daimed  to  haTe  against 
these  answering  defendants  Morley  and 
Bomholdt"    This  latter  allegation  was  pat 
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In  issue  by  a  further  answer  on  the  part  of 
Estella  Conroy. 

The  cause  was  tried  to  the  district  court  of 
Silver  Bow  county  sitting  without  the  aid  of 
a  Jury.  The  following  findings  of  fact  were 
made: 

"(1)  That  on  the  14th  day  of  May,  1804,  the 
plaintiff,  F.  P.  Alywin,  and  the  defendants 
B.  A.  Morley  and  Mrs.  Minnie  Bomholdt,  en- 
tered Into  an  agreement  to  operate  a  pre- 
cipitating copper  plant  at  the  tailings  of  the 
Parrot  smelter  and  to  divide  the  net  profits. 
If  any,  arising  from  such  operation  equally 
amongst  them. 

"(2)  That  immediately  thereafter  the  three 
persons  named  began  the  erection  of  said 
precipitating  plant,  and  completed  it  on  or 
before  May  25,  1904. 

"(3)  That  on  the  25th  day  of  May,  1904,  the 
plaintiff,  F.  P.  Alywin,  and  the  defendants  B. 
A.  Morley,  Mrs.  Minnie  Bomholdt,  and  J.  K. 
Davenport,  entered  into  a  contract,  whereby 
It  was  agreed  that -the  said  Davenport  should 
furnish  sufficient  money  to  build  a  new  pre- 
cipitating planer  plant  at  the  tailings  of  the 
Parrot  smelter,  and  should  be  reimbursed 
from  the  first  net  proceeds  of  the  precipitat- 
ing business.  That  the  said  Alywin,  Morley, 
and  Bomholdt  had  expended  the  sum  of 
about  $500  In  the  erection  of  the  old  plant, 
and  should  also  be  reimbursed  from  the  first 
net  proceeds  of  the  said  precipitating  busi- 
ness, and  that  each  of  the  four  persons  nam- 
ed should  have  a  one-fourth  interest  therein. 

"(4)  That  the  said  Davenport  furnished  the 
money,  to  wit,  the  sum  of  $2,000,  with  which 
to  build  the  new  plant,  and  the  same  was 
built  at  and  near  the  site  of  the  old  plant  be- 
tween the  25th  day  of  May,  1904,  and  the 
15th  day  of  June,  1904,  and  was  operated 
continuously  from  Its  completion  to  the  29th 
day  of  May,  1906. 

"(5)  That  the  plaintiff  was  placed  In  charge 
of  the  said  plant  as  foreman,  and  continued 
so  in  charge  until  on  or  about  the  10th  day  of 
September,  1904,  when  he  was  discharged  by 
the  defendants  Morley  and  Bomholdt  for 
want  of  attention  to  the  duties  of  his  posi- 
tion. 

"(6)  That  on  the  Ist  day  of  June,  1904,  the 
plaintiff  mortgaged  to  the  defendant  Daven- 
port his  interest  In  said  business  to  secure 
loans  made  in  the  past  and  to  be  made  in 
the  future  by  the  latter  to  the  former. 

"(7)  That  on  or  about  the  10th  day  of  Sep- 
tember, 1804,  the  plaintiff  abandoned  said 
business,  left  the  state  of  Montana,  and  ever 
since  has  resided  outside  the  state  of  Mon- 
tana, and  during  the  continuance  of  said 
business  thereafter  took  no  interest  in  or  paid 
any  attention  to  it 

"(8)  That  from  the  25th  day  of  May,  1904, 
to  on  or  about  the  10th  day  of  September, 
1904,  the  said  business  did  not  pay,  and  no 
profits  were  derived  from  the  operation  of 
■aid  plant 

^9)  That  on  the  23d  day  of  November. 


1904,  J.  R.  Davenport  sold  and  assigned  to  B. 

A.  Morley  all  his  title  and  Interest  in  and  to 
Alywin's  interest  In  said  business. 

"(10)  That  on  the  15th  day  of  September, 

1905,  J.  B.  Davenport  sold  to  the  defendant 
Estella  Oonroy,  with  the  consent  of  the  said 
Morley  and  Bomholdt,  his  Interest  in  said 
business  and  plant,  and  thereafter  the  said 
Conroy  held  said  interest  upon  the  same 
terms  and  [as?]  the  said  Davenport  had 
held  it 

"(11)  That  on  or  about  the  29th  day  of 
May,  1906,  the  said  plant  was  sold  for  the 
sum  of  $4,000,  and  thereafter,  so  fat  as  the 
parties  hereto  are  concerned,  the  business  of 
producing  copper  from  precipitation  ceased. 

"(12)  That  the  gross  receipts  of  said  busi- 
ness from  the  25th  day  of  May,  1904,  to  the 
29th  day  of  May,  1906,  amounted  to  the  sum 
of  $48,664.40,  and  the  total  expenses  to  the 
sum  of  $30,556.90. 

"(13)  That  the  net  profits  of  said  business, 
amounting  to  the  sum  of  $18,107.50,  were  from 
time  to  time  divided  equally  among  B.  A. 
Morley,  Mrs.  Minnie  Bornholdt  J.  R.  Daven- 
port, or  his  successor  in  interest,  Bstella  Con- 
roy, and  one  John  W.  Thomas.  That  the 
sum  derived  from  the  sale  of  said  plant  was 
divided  between  B.  A.  Morley  and  Mrs.  Min- 
nie Bomholdt  and  that  Bstella  Conroy  re- 
ceived no  part  thereof." 

The  court  also  drew  the  following  conclu- 
sions of  law:  "(1)  That  the  plaintiff,  F.  P. 
Alywin,  and  the  defendants  B.  A.  Morley  and 
Mrs.  Minnie  Bornholdt,  were  copartners  from 
the  14th  to  the  25th  day  of  May,  1904. 

"(2)  That  the  plaintiff,  F.  P.  Alywin,  and 
the  defendants  E.  A.  Morley,  Mrs.  Minnie 
Bornholdt  and  J.  R.  Davenport,  became  co- 
partners on  the  25th  day  of  May,  190i,  and 
continued  to  be  such  until  on  or  about  the 
10th  day  of  September,  1904. 

"(3)  That  on  or  about  the  10th  day  of  Sep- 
tember, 1904,  the  partnership  as  to  F.  P.  Aly- 
win was  dissolved. 

"(4)  That  as  to  E.  A.  Morley,  Mrs.  Minnie 
Bomholdt,  and  J.  R.  Davenport,  the  partner- 
ship continued  until  the  15th  day  of  Septem- 
ber, 1905,  when  Bstella  Conroy  took  the  place 
of  J.  R.  Davenport  therein. 

"(5)  That  B.  A.  Morley,  Mrs:  Minnie  Born- 
holdt, and  Bstella  Conroy  continued  to  be  co- 
partners until  the  29th  day  of  May,  1906, 
when  the  partnership  was  dissolved. 

"(6)  That  the  plaintiff  Is  not  entitled  to  an 
accounting  from  the  defendants  or  either  of 
them. 

"(7)  That  the  defendant  Bstella  Conroy  is 
entitled  to  an  accounting  from  the  defendants 

B.  A.  Morley  and  Mr&  Minnie  Bornholdt  to 
receive  from  them  one-fourth  of  the  selling 
price  of  said  plant,  to  wit,  the  sum  of  $1,000, 
and  to  have  Judgment  against  them  for  said 
sum. 

"(8)  That  the  appearing  defendants  are  en- 
titled to  a  judgment  of  dismissal  against  the 
plaintiff  and  for  their  costs  expended." 
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And  afterwards  the  court  made  and  filed 
the  following  decree:  "It  is  ordered  and  ad- 
judged that  as  to  the  plaintiff,  F.  P.  Alywtn, 
the  complaint  be  dismissed  upon  the  merits 
of  the  suit,  and  that  the  defendant  Estella 
Conroy  do  have  and  recover  from  the  defend- 
ants E.  A.  Morley  and  Minnie  Bornholdt  the 
sum  of  11,000."  From  this  decree  and  an  or- 
der denying  tbem  a  new  trial,  the  defendants 
Morley  and  Bornholdt  have  appealed  to  this 
court 

1.  It  is  contended  on  the  part  of  the  appel- 
lants that  the  language  employed  by  the  par- 
ties In.  the  agreement,  which  Is  denominated 
by  the  plaintiff  and  by  the  defendant  Con- 
roy, a  partnership  agreement,  is  plain  and 
free  from  ambiguity,  and  that  its  clear  mean- 
ing Is  that  Davenport  was  to  have  simply 
a  one-fourth  Interest  In  the  net  profits  of 
the  enterprise,  and  therefore  defendant  Oon- 
roy  had  no  Interest  whatsoever  In  the  sum  of 
$4,000,  realized  by  Morley  from  a  sale  of  the 
plant  to  the  Parrot  Company.  So  far  as  the 
record  discloses,  there  Is  no  controversy  be- 
tween the  parties  to  this  appeal  over  any  of 
the  profits  of  the  business  as  such,  but  the 
sole  question  is  whether  Conroy,  through 
Davenport,  acquired  a  one-fourth  interest  in 
the  proceeds  of  the  sale  of  the  plant  The 
district  court  held  that  she  did.  and  this  Is 
the  main  point  In  controversy  between  the 
parties.  It  is  argued  on  the  part  of  the  ap- 
pellants that,  when  the  parties  agreed  that 
Davenport  was  to  have  a  voice  In  matters 
pertaining  to  the  operation  of  the  plant  ac- 
cording to  his  holdings,  he  tacitly  acliuowl- 
edged  that  without  such  provision  he  wonld 
not  have  any  voice  In  the  operation  of  the 
plant,  on  account  of  the  fact  that  his  inter- 
est pertained  solely  to  the  profits ;  and  it  is 
further  argued  that  if,  as  is  now  claimed  by 
the  defendant  Conroy,  Davenport  secured  at 
that  time  a  one-fourth  interest  in  the  entire 
enterprise,  It  would  have  been  wholly  un- 
necessary to  provide  that  he  should  have  a 
voice  in  the  matter  of  the  operation,  because 
of  the  fact  that  his  partnership  Interest 
would  give  him  such  voice  without  special 
agreement  On  the  other  hand,  It  Is  main- 
tained by  the  respondent  Conroy  that  the 
phrase  "net  proceeds  of  the  proposition"  In- 
cludes not  only  net  profits,  but  also  Includes 
a  one-fourth  interest  in  whatever  sums  were 
derived  from  the  venture,  either  in  the  way 
of  profits  or  npon  a  final  sale  of  the  proper- 
ty. We  have  given  this  clause  of  the  con- 
tract a  great  deal  of  thought  and  consider- 
ation. The  language  employed  Is  somewhat 
peculiar.  On  the  one  hand  It  may  be  argued 
that.  If  the  intention  was  to  give  Davenport 
simply  a  one-fourth  interest  In  the  profits, 
ft  would  have  been  very  easy  to  have  said 
so;  on  the  other  hand,  if  he  was  to  become 
equally  interested  with  his  associates  in  the 
entire  venture,  including  the  plant,  there 
wonld  have  been  no  difficulty  whatever  in 
simply  declaring  that  fact.  We  cannot  avoid 
the  condxiBlon  that  the  contract  on  Its  face 


Is  amtrignoos  and  nncertaln ;  that  its  mean- 
ing Is  not  clear.  This  being  the  case,  it  was 
the  duty  of  the  district  court  to  construe  it 
in  the  light  of  all  the  surrounding  facts  and 
circumstances  bearing  ni)0tt  the  transaction. 
In  other  words,  It  became  the  duty  of  the 
court  to  place  Itself,  as  near  as  might  be,  in 
the  situation  occupied  by  the  parties  at  the 
time  they  entered  into  the  agreement 
There  is  positive  testimony  on  the  part  of 
Morley  and  Bornholdt  that  the  agreement 
with  Davenport  was  as  set  forth  In  their 
separate  answer;  that  Is  to  say,  that  they 
gave  him  his  option  to  allow  his  money  to 
be  permanently  Invested,  and  receive  as 
consideration  therefor  a  one-fourth  interest 
In  the  whole  enterprise,  or  to  withdraw  the 
amount  advanced  by  him  from  the  first  pro- 
ceeds of  the  sale  of  precipitates,  and  take 
simply  a  one-fourth  Interest  In  the  net  prof- 
its of  the  concern.  This  testimony.  If  un- 
contradicted, would  have  fully  warranted  the 
court  In  believing  that  the  words  "net  pro- 
ceeds of  the  proposition,"  as  found  in  the 
written  agreement,  were  Intended  to  mean 
net  profits.  The  testimony  is  clear,  explicit 
and  reasonable.  However,  J.  B.  Davenport 
the  other  party  to  the  agreement  declared 
that  there  was  no  such  arrangement  between 
the  parties,  that  no  such  option  was  ever 
given,  and  that  the  understanding  was  that 
he  was  acquiring  a  one-fourth  interest  In 
the  entire  venture.  The  district  court  evi- 
dently credited  the  story  told  by  Davenport 
and  discredited  that  of  the  appealing  defend- 
ants. This  Is  manifested  by  the  findings  of 
fact  made  by  the  court  Under  these  cir- 
cumstances, there  being  substantial  testimo- 
ny to  warrant  the  findings,  this  court  can- 
not Interfere  with  the  result  Watklns  v. 
Watklns,  39  Mont  367,  102  Pac.  860;   White 

V.  Barling,  41  Mont ,  108  Pac.  654 ;  Quirk 

V.  Bich,  41  Mont ,  107  Pac.  821. 

2.  The  record  appears  to  disclose  the  fact 
that  Mrs.  Conroy  was  not  present  at  the 
trial,  either  personally  or  by  counsel.  No 
evidence  was  otfered  in  her  behalf.  It  Is 
significant  that  In  her  answer  she  claims  the 
sum  of  $1,000  and  other  sums,  not  as  a  part 
of  the  proceeds  of  the  sale  of  the  plant  but 
"by  virtue  of  the  profits  accruing  from  the 
partnership  buslnesp."  The  plaintiff  doe» 
not  appear  to  have  been  personally  at  the 
trial.  All  of  the  testimony  relating  to  the 
conditions  under  which  the  Morley-Borii- 
holdt-Davenport  contract  was  executed  was 
Introduced  by  counsel  for  the  plaintiff,  and 
by  the  defendants  Morley  and  Bornholdt 
without  objection.  No  objection  could  have 
been  successfully  interposed  thereto,  for  tbe 
reason  that  the  evidence  was  relevant  to  the 
controversy  between  those  parties.  So  far 
as  the  record  discloses,  no  demand  was  ever 
made  for  an  accounting  by  the  respondent 
and  no  claim  can  now  be  made,  In  view  of 
the  findings  of  the  trial  court,  that  she  is 
entitled  to  more  than  a  share  of  the  $4,000 
received  from  the  sale  of  the  plant     The 
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tesUmony  shows  conclusively,  and  tiie  court 
by  Implication  found,  that  all  of  the  profits 
derived  from  the  enterprise  had  been  fully 
accounted  for  by  Morley,  and  divided  be- 
tween the  parties  prior  to  the  commence- 
ment of  Alywln's  action.  Upon  this  state 
of  facts,  had  the  defendant  Conroy  com- 
menced the  action,  she  would  undoubted- 
ly have  failed  of  relief  In  a  court  of  equi- 
ty for  two  reasons:  (1)  That  she  had  nev- 
er glvoi  Morley  and  Bomholdt  an  oppor- 
tunity to  account  (see  Ayotte  v.  Nadeau,  32 
Mont.  498,  81  Pac.  146);  and  (2)  that  she 
knew  exactly  the  amount  claimed  to  be  due 
her,  to  wit,  a  certain  percentage  of  $4,000, 
and  therefore  she  had  no  occasion  to  Invoke 
the  aid  of  a  court  of  equity.  See  Wetzsteln 
V.  Boston  &  Mont  G.  C.  &  S.  Mln.  Co.,  28 
Mont.  451,  72  Pac.  865.  The  phrase,  "and 
to  other  moneys,"  found  In  her  answer,  Is 
meaningless  in  the  light  of  the  findings. 
She  made  no  eCTort  to  show  that  any  other 
moneys  were  due  her,  and  the  findings  dis- 
close the  fact  that  the  only  claim  she  could 
^ave  was  for  a  share  of  this  $4,000.  The 
'ecord  shows  affirmatively  that  no  account- 
ng  was  necessary  between  these  defendants. 
Vs  the  defendant  Conroy  failed  to  substan- 
:late  her  allegation  that  she  had  demanded 
in  accounting  with  her  codefendants,  and 
ihe  alleged  no  necessity  for  an  accounting, 
ler  answer.  In  the  light  of  the  findings,  dis- 
poses simply  a  claim  against  them  at  law 
'or  $1,000.    See  15  Ency.  Pi.  &  Pr.  1031. 

Counsel  for  re(q)ondent  freely  concede  in 
heir  brief  that  the  bill  or  complaint  for  an 
cconnting  should  contain  the  particular  al- 
egations  contended  for  by  the  appellants; 
ut  they  maintain  that  the  real  question  is: 
Does  the  plaintiff's  complaint  state  a  good 
ause  of  action  for  an  accounting?"  and  not: 
Is  the  defendant's  answer  sufficient  to  sup- 
ort  a  judgment?"  They  contend  that,  as 
tie  complaint  is  undoubtedly  sufficient,  It 
■as  the  duty  of  a  court  of  equity,  after  hav- 
ig  once  obtained  Jurisdiction,  to  do  com- 
iete  Justice  by  determining  the  whole  con- 
roversy  so  as  to  prevent  future  litigation 
Dd  multiplicity  of  suits.  They  cite  Ray- 
lond  V.  Came,  45  N.  H.  201,  Vierra  v. 
ontes,  135  Cal.  126,  66  Pac.  241,  section  20, 
treet's  Fed.  Equity  Practice,  and  section 
19S,  Rev.  Codes,  in  support  of  their  i)osi- 
on.  They  also  say  in  their  brief:  "We 
mcede  that  as  a  general  rule  a  cross-bill  is 
>cessary  to  entitle  a  defendant  to  afflrmo- 
ve  relief,  but  opposing  counsel  fail  to  note 
lat  a  suit  for  an  accounting  is  an  excep- 
on  to  the  rule-."  And  they  cite  1  Am.  & 
Dg.  Ency.  of  Law  &  Practice,  p.  755,  to  this 
feet:  "As  a  general  rule,  to  entitle  a  de- 
ndant  to  affirmative  relief.  It  Is  necessary 
at  be  file  a  cross-bill.  But  in  suits  for  an 
counting,  in  order  to  entitle  the  defendant 

credits  for  items  in  his  favor  in  the  ac- 
unting  and  a  decree  in  his  favor  in  case 
e  balance  on  the  accounting  is  in  his  fa- 
T,    a  croSB-biU  is  not  necessary.    •    •    • 


It  seems  that  an  accounting  may  also  be  di- 
rected as  between  codefendants  and  a  decree 
entered  settling  their  rights  inter  se  without 
the  necessity  of  a  cross-bill.  In  such  casea 
accountings  are  only  directed  where  a  case 
Is  made  out  between  the  codefendants  and  ia 
supported  by  the  evidence;"  They  also  cite 
Downes  V.  Worch,  28  R.  I.  99,  65  AU.  603,  13 
Am.  &  Eng.  Ann.  Cas.  647,  and  note. 

In  this  state  there  is  no  such  pleading  as 
a  cross-bill.  The  only  fact  pleading  allow- 
ed on  the  part  of  the  defendant  is  an  an- 
swer (Rev.  Codes,  {  6530),  which  must  con- 
tain: (1)  A  general  or  specific  denial  of  each 
material  allegation  of  the  complaint  contro- 
verted by  the  defendant,  or  of  any  knowl- 
edge or  Information  thereof  sufficient  to 
form  a  belief,  or  a  specific  admission  or  de- 
nial of  some  of  the  allegations  of  the  com- 
plaint, and  also  a  general  denial  of  all  the 
allegations  of  the  complaint  not  specifically 
admitted  or  denied  In  the  answer;  (Zf  a 
statement  of  any  new  matter  constituting  a 
defense  or  counterclaim.  Rev.  Codes,  |  6540. 
Section  6541,  Rev.  Codes,  defines  a  counts- 
claim.  No  mention  la  made-  of  a  claim 
against  a  codefendant.  Without  deciding 
whether  under  our  Code  practice  a  defend- 
ant may  obtain  affirmative  relief  in  an  action 
for  an  accounting  by  filing  a  pleading  in  the 
nature  of  a  counterclaim  against  a  codefend- 
ant, we  will  assume  that  neither  a  cross- 
bill nor  an  answer  containing  a  counterclaim 
is  a  necessary  pleading  on  the  part  of  a  de- 
fendant against  a  codefendant  in  a  case 
where  the  plaintiff  has  and  states  a  cause  of 
action.  Relying  upon  this  assumption,  it 
may  be  said  that  the  defendant  Conroy's 
case  was  properly  before  the  court  for  com- 
plete adjudication  and  relief  against  all 
other  parties  to  the  action  at  the  beginning 
of  the  trial.  It  will,  however,  be  conceded 
that  the  Judgment  In  her  favor  must  rest 
upon  some  proper  pleading,  either  her  own 
or  that  of  the  plaintiff.  A  Judgment  without 
a  pleading  to  support  it  cannot  stand ;  and 
this  is  the  reason  why  the  question  whether 
a  complaint  states  facts  sufficient  to  consti- 
tute a  cause  of  action  Is  never  waived  and 
can  be  raised  in  this  court  for  the  first  time. 

The  complaint  of  Alywin  is,  on  its  face, 
sufficient;  but  the  facts  therein  stated  are 
untrue  in  point  of  fact  The  court  so  found. 
Therefore,  if  Alywin  had,  in  his  complaint 
stated  the  facts  as  they  actually  existed,  his 
complaint  would  -not  have  set  forth  a  cause 
of  action.  It  has  been  Judicially  determined' 
that  he  was  not  entitled  to  an  accounting, 
and  therefore  the  aid  of  a  court  of  equity ' 
was  improperly  invoked  by  him.  Those  al- 
legations of  his  complaint  which  he  failed 
tp  substantiate  became  so  much  surplusage; 
and,  the  answer  of  the  respondent  being  insuf- 
ficient to  state  an  affirmative  cause  of  action 
for  an  accounting  against  the  appellants,  the 
decree  has  no  pleading  to  sustain  it.  The 
respondent  relied  upon  the  ability  of  the 
plaintiff  to  make  out  a  cause  of  action.  *.* 
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her  peril.  She  should  either  have  filed  a 
proper  pleading  in  her  own  behalf,  if  that 
can  be  done  in  an  action  like  this— one  upon 
wblch  abe  could  rely  In  case  the  plaintiff 
failed  to  make  out  a  case— or  she  should 
have  taken  part  In  the  trial  and  assisted 
Alywln  in  proving  the  allegations  of  bis  com- 
plaint She  did  neither.  The  result  is  that, 
so  far  as  the  record  discloses,  she  has  a  Judg- 
ment against  Morley  and  Bomholdt,  with- 
out a  pleading  to  support  it,  founded  upon 
an  alleged  cause  of  action  at  law,  in  the  final 
determination  of  the  merits  of  which  the  ap- 
pellants have  a  right  to  a  trial  by  Jury. 
This  right  could  not  be  taken  from  them  by 
an  assertion  on  the  part  of  the  plaintiff,  a 
third  party,  that  he  had  a  cause  of  action 
which  be  in  fact  did  not  bare.  If  Alywin 
was  not  entitled  to  an  accounting  on  the 
facts,  and  Mrs.  Conroy  was  not  entitled  to 
any  on  either  her  pleadings  or  the  facts,  then 
the  cause  should  have  been  dismissed  as  to 
both. 

In  the  case  of  Schalz  v.  Scbuiss,  138  lU. 
665,  28  N.  K.  808,  a  father  brought  an  actloat 
against  bis  Son  to  declare  and  enforce  a  re- 
sulting trust,  for  an  account,  and  for  a  de- 
cree against  d^endant  for  any  balance  of 
money  found  due  upon  the  accounting.  At 
the  bearing  the  complainant  abandoned  all 
claims  for  moneys  due  on  an  accounting,  and 
asked  for  a  decree  respecting  the  real  estate 
only.  After  a  decree  In  favor  of  the  com- 
plainant, the  defendant  In.  the  Supreme  Court 
contended  that  the  cause  should  have  been 
sent  to  the  master  to  take  and  report  an 
account  It  was  held  that,  as  the  defendant 
had  filed  no  cross-bill,  he  was  not  entitled  to 
any  aflSrmative  relief. 

In  the  case  of  Brewer  ▼.  Norcross,  17  N. 
J.  Eq.  219,  which  was  an  action  for  an  ac- 
counting between  partners,  the  defendant 
asked  to  have  the  affairs  of  another  and  dif- 
ferent partnership  between  the  same  parties 
examined  and  settled.  The  court  said:  "If 
the  balance  npon  the  settlement  of  the  ac- 
count. In  respect  to  which  the  bill  is  filed, 
should  prove  to  be  In  favor  of  the  complain- 
ant, but,  upon  the  settlement  of  both  ac- 
counts, the  balance  should  be  in  favor  of  the 
defendant  what  remedy  could  be  have,  or 
what  decree  could  be  pronounced  upon  the 
pleadings  as  they  stand?  If,  in  this  aspect 
of  the  case,  the  defendant  has  any  equity,  he 
can  have  relief  only  by  way  of  cross-bill." 

In  Oie  case  of  Wilcozon  v.  Wilcozon,  199 
III.  244,  65  N.  B.  229,  it  was  held.  In  effect, 
tliat  the  general  rule  that  affirmative  relief 
will  not  be  granted  a  defendant  unless  he 
files  a  cross-blU  applies  to  a  bill  for  disso- 
lution of  a  partnership  and  an  accounting, 
where  one  of  the  partners  desires  affirmative 
relief  npon  grounds  other  than  that  of  an 
adjustment  of  the  accounts  of  the  partners. 

The  Supreme  Court  of  Arkansas,  in  Trap- 
nail  ▼.  Byrd,  22  Ark.  10,  said:  "The  law  is 
well  settled  that  a  court  of  chancery  will 
nmk*  a  decree  between  codefendants  accord- 


ing to  the  equity  of  the  case  as  founded  npoa 
the  pleadings  and  proof  betweoi  the  com- 
plainants and  defendants,  i>ut  will  not  make 
a  decree  between  them  as  to  a  matter  out- 
side of  the  pleadings  and  proof  between  the 
complainants  and  defendants,  unless  by  cross- 
bill." 

We  understand  the  rule  to  be  In  Jurisdic- 
tions where  the  cross-bill  is  an  appropriate 
pleading  that  one  may  be  filed  whenever  the 
defendants,  or  either  of  them,  have  equities 
arising  out  of  the  subject-matter  of  the  orig- 
inal suit  which  entitle  them  to  afilnnatlve 
relief  which  they  cannot  obtain  in  that  suit 
(Whlttemore  v.  Patten  [0.  a]  84  Fed.  51); 
also,  that  In  suits  for  an  accounting  a  croas- 
biU  is  unnecessary  In  order  to  enable  the  de- 
fendant to  recover  the  amount  found  due 
him  npon  the  accounting.  If  the  subject-mat- 
ter upon  which  he  bases  his  claim  for  affirat- 
atlve  relief  is  the  same  as  that  set  forth  in 
the  complaint  or  bill ;  but  that  whenever  a 
defendant  seeks  affirmative  relief,  not  based 
upon  a  case  embodied  within  the  issues  tm- 
dered  by  the  plaintiff,  either  by  his  pleadings 
or  evidence,  he  must  show  his  right  thereto 
by  appropriate  pleadings  in  his  own  behalf. 
In  this  case  the  plaintiff  failed  to  make  out 
any  cause  of  action.  Therefore  his  entire 
case  failed.  His  pleadings  could  no  longer 
be  considered.  He  was  out  of  court  There 
was  nothing  In  the  case  presented  by  him  up- 
on which  to  predicate  a  cause  of  action  In 
favor  of  the  respondent  Therefc««  her 
cause  of  action  was  necessarily  beyond  the 
scope  of  his  case.  It  related  to  an  independ- 
ent matter,  and  must  have  had  a  pleading  to 
support  it  In  order  to  warrant  the  court  In 
entering  Judgment  in  her  favor.  He  de- 
manded an  accounting  to  which  he  was  not 
entitled.  She  made  no  demand  The  de- 
fendants were  within  their  rights  in  refus- 
ing his  demand  It  seems,  therefore,  to  fol- 
low that  she  may  not  predicate  a  right  of 
recovery  in  this  action  upon  the  unwar^ 
ranted  demand  made  by  him.  A  cross-de- 
mand cannot  be  germane  to  an  alleged  cause 
of  action  which  has  no  exist^ice  In  fact 

Whatever  has  been  said  In  this  opinion  to 
the  effect  that  the  respondent's  sole  claim 
against  the  appellants)  was  for  a  share  of  the 
moneys  derived  from  the  sale  of  the  plant  is 
not  to  be  construed  as  a  determination  that 
such  could  have  been  her  only  dalm.  It  Is 
suggested  in  the  brief  of  her  counsel  that 
she  may  have  been  entitled  to  a  larger  sum. 
But  she  is  not  an  appellant  and  no  excep- 
tions on  her  part  are  found  In'  the  record. 
The  district  court  seems  to  have  found  that 
the  profits  were  properly  divided  As  she 
does  not  complain  of  these  findings,  we  must 
assume  that  she  Is  satisfied  therewith. 
Hence  the  statement  heretofore  made  that 
the  amoun*-  allowed  her  la  die  full  extent  of 
her  claim. 

3.  It  Is  OHitended  that  the  respondoift 
answer  is  Insufficient  for  the  reason  that 
there  Is  no  proper  allegation  of  the  probative 
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facts  attempted  to  be  set  forth.  Tbere  is  ap- 
parently Borne  warrant  for  the  suggestion, 
but,  In  view  of  what  has  already  been  said. 
It  becomes  nnnecessary  to  decide  the  ques- 
tion. 

4.  It  Is  also  suggested  by  counsel  for  the 
respondent  that  the  association  formed  un- 
der the  contract  of  May  26,  1904,  was  rather 
a  "Joint  adventure"  than  a  "copartnership." 
We  do  not  decide  the  exact  nature  of  the  re- 
lation because  It  seems  unnecessary  to  do  ao. 

6.  We  are  of  opinion  that  neither  Alywin 
nor  Davenport  was  a  necessary  party  to  the 
appeal. 

The  Judgment  and  order  appealed  from 
are  reversed,  and  the  Cbuse  is  remanded  to 
the  district  court  of  Silver  Bow  county. 

Reversed  and  renuinded. 

BRANTLT,  C  J.,  and  HOLLOWAT,  J., 
concur. 

(41  Mont.  1) 

KBOAjY  r.  HYNB8  et  aL 

(Supreme  Court  of  Montana.     March  26,  1910. 

On  Motion  for  Rehearing,  May  8,  1910.) 

1.  Affeai,  and  ETebob  (J  1011*)  —  Rivnw— 
Vitmisaa  or  Confuotino  JBItidbnce. 

Where  the  evidence  is  conflicting,  but  does 
not  clearly  preponderate  against  concIusiocB 
reached  by  the  trial  court,  finding*  will  not  be 
disreguded  or  set  aside. 

[Ed.  Note.— For  other  caites,  see  Appeal  and 
Error,  Cent.  Dig.  §i  3963-^88;  Dec  Dig.  i 
1011.*] 

2.  Appkai.   and    Ebrob    (i    760*)  —  Bbiktb  — 
Failubk  to  Refeb  to  Bvidence. 

In  absence  of  definite  reference  in  appel- 
lants' brief  in  evidence  as  to  a  particular  sub- 
ject in  support  of  their  contentions,  the  Su- 
preme Court  cannot  undertake  to  examine  the 
record  to  ascertain  what  the  evidence  is,  and 
must  presume  there  was  no  evidence  on  the  inb- 
Jeet 

(E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  8096 ;   Dec.  Dig.  |  7«0.») 


3.  Watbbs  AMD   Wateb   Codbses   (I   143*)— 

APPBOPBIATION    —    IBBIQATINO     DiTCHES    — 

Rights  of  Owitebs. 

So  long  as  the  required  volume  of  water 
is  maintained  at  the  heads  of  irrigating^  ditches 
of  parties  entitled  to  water,  other  parties  dam- 
ming sources  of  the  supply  need  not  permit  any 
flow  from  their  reservoirs,  whether  it  consists 
of  the  natural  outflow  or  of  the  conserved  flood 
water. 

[EJd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Dec  Dig.  {  143.*] 

4.  Waters  and   Wateb   Coubses   ({   143*)— 

APPBOPBIATION    —    IbBIOATINO     DITOUKB   — 

Rights  of  Owners. 

The  most  that  ditch  owners  are  entitled  to 
claim  at  any  time  is  that  the  amounts  to  which 
they  are  respectively  entitled  shall  flow  to  the 
head  gates  of  their  ditches. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  g  143.*] 

Appeal  from  District  Court,  Granite  Coun- 
ty ;  Geo.  B.  Winston,  Judge. 

Action  by  Sidney  A.  Kelly  against  Annie 
M.  Hynea  and  others.  There  was  a  decree 
In  favor  of  plaintiff,  and  defendants,  Annie 
M.  Hynes,  Thomas  F.  Hynes,  and  R.  R.  Mc- 
Leod  and  the  defendants  Granite  Bi-Metallic 
Consolidated  Mining  Company  and  Fred  Burr 
&  Granite  Ditch  Company  appeal.  Modi- 
fled  and  afllrmed. 

W.  E.  Moore  and  Word  ft  Word,  for  appel- 
lants. Rodgers  ft  Bodgers  and  Wingfield  L. 
Brown,  for  respondent 

BRANTLT,  C.  J.  Onds  action  was  brought 
to  determine  the  rights  of  the  plaintiff  and 
the  defendants  Hynes  and  wife  and  McLeod 
to  the  use  of  the  water  flowing  In  Fred  Burr 
creek.  In  Granite  county,  and  to  adjust  the 
relative  priorities  and  amounts  of  Ijielr  re- 
spective appropriatlona  As  Indicated  by 
the  annexed  outline  map,  the  stream  has  Ito 
sources  on  the  west  slope  of  the  mountains, 
and  flows  Into  the  valley  toward  the  north- 
west 


*For  other  csMt  sot  lam*  tople  u4  soetioa  NCHBBB  la  Doc.  *  Am.  Digs.  i»m  to  daU,  *  Roportw  Ind»¥« 
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At  some  distance  below  the  Junction  of  Its 
tbree  principal  branches  are  situated  agri- 
caltural  lands,  owned  and  occupied  hy  tiie 
plaintiff  and  the  defendants  Hynes  and  Mc- 
Leod.  To  Irrigate  these  lands  they  have 
ditches,  diverting  water  from  the  main  stream 
near  where  It  debouches  Into  the  valley.  The 
Hynes  ditch  with  Its  laterals  is  nearest  to 
the  mountains ;  tiiose  of  the  plaintiff  and  de- 
fendant McLeod  are  a  short  distance  below, 
the  latter  being  farthest  down.  When  the  ac- 
tion was  originally  instituted,  it  presented  a 
controversy  solely  between  the  plaintiff  and 
Hynes  and  wife ;  the  allegations  of  the  com- 
plaint being  that  these  defendants  at  the 
time  were  diverting  water  to  the  use  of  which 
plaintiff  was  entitled  by  priority  of  appro- 
priation, thus  doing  him  irreparable  injury. 
McLeod  was  made  a  defendant  ostensibly 
because  he  was  and  is  entitled  to  the  Joint 
use  with  plaintiff  of  the  oldest  right  upon 
the  stream,  both  holding  under  direct  or 
mesne  conveyances  from  a  common  prede- 
cessor, and  because  he  was  and  is  the  owner 
of  other  rights  baaed  upon  appropriations 
of  later  dates.  Upon  a  prima  facie  show- 
ing made  by  Hynes  and  McLeod  that  the  de- 
fendants Granite  Bl-Metalllc  Consolidated 
Mining  Company  and  the  Fred  Burr  &  Granite 
Ditch  Company,  hereinafter  referred  to  as  the 
Mining  Company  and  the  Water  Company, 
were  causing  the  interference  complained  of 
by  the  plaintiff,  and  were  In  any  event  neces- 
sary parties  to  the  action  in  order  to  deter- 
mine all  the  conflicting  rights,  they  were 
made  parties  defendant  The  principal  issnes 
tried  and  determined  arose  upon  the  claim  of 
right  by  the  companies  to  maintain  dams  at 
the  outlets  of  the  lakes  designated  on  the 
map  as  the  Upper  and  Lower  Fred  Burr 
lakes,  the  apparent  sources  of  the  north 
branch  of  the  stream,  for  storage  of  flood 
waters,  and  incidentally  to  divert  into  the  up- 
per lake,  by  means  of  a  pipe  line,  a  portion 
of  the  water  flowing  in  the  middle  fork  of  the 
stream,  and  to  convey  the  water  thus  ob- 
tained by  means  of  a  flume  to  the  town  of 
Granite  to  supply  Its  inhabitants,  and  also  the 
mining  and  reduction  works  of  the  Mining 
Company  at  Granite  and  at  the  mill  on  Doug- 
las creek  below.  Involved  in  this  controver- 
sy was  also  the  right,  asserted  by  the  com- 
panies, to  Increase  their  supply  by  diverting 
Into  the  flume,  by  means  of  intakes,  the  wa- 
ter of  small  streams  and  springs  Issuing  from 
the  slope  of  the  mountain  above  the  line  of 
the  flume  between  the  lakes  and  the  town. 
The  contention  of  the  plaintiff  and  the  other 
defendants  was  that  the  companies  by  these 
various  devices  seriously  interfered  with 
the  n.itural  flow  of  the  stream,  and  thu.s  de- 
prived them  of  the  amount  of  water  to  which 
they  were  entitled  under  their  respective  ap- 
proprln  Hons. 

The  Mining  Company  based  Its  claim  of  a 
prior  right  to  the  use  of  the  water,  for  the 
purpose  for  which  it  and  Its  associate  Water 


Company  were  diverting  It,  mainly  upon  three 
different  appropriations:  The  first,  made  b; 
one  Degenhart,  of  100  indies,  in  March,  1878: 
a  second  made  by  one  Owens,  of  200  inches, 
in  July,  1870;  and  a  third,  of  500  Inches,  made 
by  one  3<Aax  McLeod  In  1888.  In  1888  the 
Granite  Mountain  Mining  Company,  the  im- 
mediate predecessor  of  the  defendant  Min- 
ing Company,  acquired  by  mesne  conveyances 
a  one-half  Interest  in  the  Degenhart  right, 
and  the  entire  Interests  of  the  ovraers  of  the 
other  two.  At  that  time  these  rights  were  ap- 
purtenant to  and  were  used  to  irrigate  the 
lands  now  owned  by  the  plaintiff.  These 
lands  were  also  acquired  by  the  Granite 
Mountain  Mining  Company  at  the  same  time 
it  acquired  the  water  rights  referred  to^ 
This  company  and  the  Water  Company  then 
began  to  divert  water  at  the  outlet  of  the 
Lower  Fred  Burr  Lak&  In  the  year  1889 
they  constructed  a  dam  across  the  outlet  of 
this  lake,  and  thereafter  conveyed  water  by 
means  at  the  flume  indicated  on  the  map  to 
the  town  of  Granite,  and  to  the  reduction 
works  of  the  Granite  Mountain  Mining  Com- 
pany. They  also  supplied  the  Bi-MetalUc 
mill,  then  owned  by  an  associated  corpora- 
tion known  as  the  Bi-Metalllc  Mining  Com- 
pany. None  of  the  water  which  was  so  di- 
verted to  the  town  of  Granite  or  the  works 
of  the  Granite  Mountain  Mining  Company  ev- 
er retamed  to  Fred  Burr  creek,  but  such  of 
it  as  escaped  as  waste  or  surplus  flowed  Into 
Douglas  creek.  This  condition  continued  un- 
til this  company  was  succeeded  by  the  Mining 
Company  in  1888,  which  then  became  the 
ownM>  of  all  of  Its  property,  as  well  as  that 
of  the  Bi-Metalllc  Mining  Company,  with 
which  it  'was  then  consolidated.  In  addition 
to  the  rights  thus  acquired,  the  Granite 
Mountain  Mining  Company  and  the  Water 
Company  also  made  various  other  appropri- 
ations in  different  amounts,  ranging  In  date 
from  April  11,  1887,  to  February  11,  1800,  at 
points  on  tributaries  of  the  stream,  in  the 
neighborhood  of  the  lakes.  This  company 
also  made  appropriations  on  March  6,  1886, 
and  on  February  11,  1880,  to  supply  water 
to  its  mill  at  Kumsey.  The  appropriation  of 
the  water  to  be  conveyed  by  the  pipe  line 
was  made  by  the  Water  Company  in  Janu- 
ary, 1902,  and  the  line  was  completed  during 
that  year.  The  amount  thus  conveyed  is  be- 
tween six  and  seven  Indies.  In  1889,  and  in 
the  following  years,  the  companies  also  in- 
creased the  height  of  the  dam  at  the  out- 
let of  the  lower  lake,  and  erected  another  at 
the  outlet  of  the  upper  lake  for  Qie  purpose 
of  storing  flood  waters,  in  order  to  increase 
the  supply  and  render  it  uniform.  The  water 
claimed  under  these  later  appropriations  was 
diverted,  either  through  the  pipe  line  into  the 
n|>f)er  lake,  or  through  the  intakes  into  the 
flume.  On  November  30,  1903,  the  defendant 
Mining  Company  by  deed  conveyed  to  the 
plaintiff  all  Its  right,  title,  and  interest  In 
the  lands  heretofore  m«itioned  and  now  own- 
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ed  by  him,  together  with  Ite  Interest  In  the 
Gegenbart,  Owens,  and  John  MiflJeod  water 
rights,  reserrlng,  however,  and  excluding 
from  the  grant,  certain  priTlleges  In  connec- 
tion with  the  water  rights,  which  are  describ- 
ed as  follows:  "All  the  water  of  said  Fred 
Burr  creek  which  is  tributary  to  Fred  Burr 
Lake,  and  all  the  water  of  said  Fred  Burr 
creek  or  Fred  Burr  Lake  which  may  have  been 
at  any  time  a  portion  of  or  part  of  said  water 
rights  herein  mentioned,  and  which  has  l>een 
used  or  appropriated,  or  may  be  used  or  ap- 
propriated for  any  use  whatever  by  the  Fred 
Burr  &  Granite  Ditch  Company  or  Its  pred- 
ecessors, wtilch  are  tributary  to  said  Fred 
Burr  Lake.  »  •  •  ••  The  relationship  which 
the  Mining  and  Water  Companies  sustain  to- 
ward each,  other  does  not  distinctly  appear. 
What  this  relation  is  exactly  is  not  impor- 
tant; for  though  they  answered  separately, 
and  in  the  findings  and  decree  ar^  awarded 
separate  rights  under  the  appropriations 
made  by  the  Water  Company  and  the  Gran- 
ite Mountain  Mining  Company,  the  predeces- 
sor of  the  Mluing  Company,  they  claim  -the 
right  to  the  Joint  use  of  the  water  diverted 
from  the  lakes  by  means  of  the  flume  and  the 
intakes  used  In  connection  therewith,  and 
were  treated  as  joint  owners  by  the  court  in 
its  findings.  It  is  sufilclent  to  say  that  the 
Water  Company  is  a  subsidiary  corporation, 
organized  to  supply  the  Inhabitants  of  Gran- 
ite and  the  employes  of  the  Mining  Company 
with  water,  as  well  as  the  mining  company 
in  its  mining  and  reduction  operations. 

The  plaintiff  bases  bis  claim  upon  a  one- 
half  undivided  interest  in  the  Degenhart 
right  and  in  the  Owens  and  John  McLeod 
rights,  conveyed  to  him  by  the  defendant  Min- 
ing Company.  He  avers  that  his  right  is  su- 
perior to  that  of  any  of  the  other  parties 
plalntier  and  defendant,  except  that  defend- 
ant McLeod  has  a  Joint  Interest  with  him  in 
the  Degenhart  right,  equal  in  dignity  with  his 
own  right  therein.  McLeod  bases  bis  claim 
apon  this  half  Interest  acquired  by  Iilm  in  the 
Degenhart  right  through  mesne  conveyances 
from  the  original  approprlator,  a  second  ap- 
propriation, alleged  to  have  been  made  by  a 
predecessor,  of  300  Inches,  In  1882,  and  a 
tbird,  made  by  the  same  predecessor,  of  200 
inches.  In  April,  1888.  The  defendants  Hynes 
base  th^  claim  upon  an  appropriation  of  200 
Inches,  which  is  alleged  to  have  been  made 
in  1882  by  a  predecessor  from  whom  they  ac- 
quired the  lands  they  now  occupy,  with  the 
appurtenant  water  right  The  plaintiff  and 
defendants  severally  assert,  as  against  each 
other,  right  to  the  amounts  claimed  by  tbem, 
respectively,  by  adverse  use  for  the  period 
prescribed  by  the  statute  of  limitations. 

Upon  the  evidence  the  court  made  special 
flndlngB  as  to  the  dates  and  amounts  of  the 
respective  appropriations  of  the  parties,  and 
entered  a  decree  fixing  the  relative  rights 
and  priorities,  and  enjoining  each  of  them 
from  interfering  with  the  rights  of  any  of  the 


others.  It  found  that  no  one  of  them  liad  ac- 
quired a  right  by  adverse  user.  It  awarded 
to  the  plaintiff  75  Inches  under  the  Degenhart 
appropriation,  as  of  the  date  of  March  6^ 
1876 ;  100  inches  under  the  Owens  appropria- 
tion, as  of  the  date  of  July  6,  1879 ;  and  100 
Inches  under  the  John  McLeod  appropriation, 
as  of  the  date  of  December  4,  1886.  To  'Mc- 
Leod It  awarded  75  inches  under  the  Degen- 
hart appropriation ;  75  inches  as  of  the  date 
Of  December  1,  1882;  and  150  inches  as  of 
the  date  of  April  1, 1888.  To  the  defendants 
Hynes  it  awarded  75  inches,  as  of  the  date 
of  June  1, 1883.  These  rights  amount  in  the 
aggregate  to  660  inches.  It  found  for  the 
companies  as  to  all  the  rights  claimed  by 
them  by  appropriation,  except  one  of  2,000 
Inches  of  the  water  of  Fred  Burr  Lake,  alleg- 
ed to  hare  been  made  on  April  11,  18S7,  and 
certain  ones  which  are  alleged  to  have  been 
made  to  supply  the  mill  at  Runisey.  As  to 
these  it  made  no  specific  findings.  As  to  the 
right  of  the  defendant  companies  to  maintain 
their  dams  at  the  lakes  and  divert  water 
therefrom,  the  court  found  as  follows : 

"Finding  No.  15.  That  the  average  amount 
of  water  fiowing  in  said  Fred  Burr  creek  be- 
low the  dams  constructed  across  said  Fred 
Burr  Lakes  by  the  said  Fred  Burr  &  Granite 
Ditch  Company  and  the  said  Granite  Bl- 
MetalUc  Consolidated  Mining  Company,  and 
hereinafter  In  these  findings  mentioned,  each 
year,  prior  to  and  since  the  construction  of 
said  dams,  has  been  not  less  than  650  inches 
of  water." 

"Finding  No.  20.  That  during  the  irrigat- 
ing season  of  each  and  every  year  since  said 
dams  were  constructed  by  the  said  defendant 
companies,  they  have  allowed  and  permitted 
to  flow  in  said  creek  and  out  of  said  lakes,  in- 
to and  down  the  natural  channel  of  said  Fred 
Burr  creek,  not  less  than  650  inches  of  water. 

"Finding  No.  21.  That  the  said  defend- 
ants the  Fred  Burr  &  Granite  Ditch  Company 
and  the  said  Granite  Bi-Metallic  Consolidated 
Mining  .Company  have  not  during  the  irrigat- 
ing season,  since  the  construction  of  said 
dams,  detained  or  deprived  the  plaintiff  or 
either  of  said  defendants  Annie  K.  Hynes, 
Thomas  F.  Hynes,  or  R.  R.  McLeod,  of  the  or- 
dlnary  and  natural  flow  or  discharge  of  the 
waters  of  said  Fred  Burr  creek  as  the  same 
would  naturally  flow  and  run  at  such  times. 

"Finding  No.  22.  That  the  defendants  the 
Fred  Burr  &  Granite  Bi-MetalUc  Consoli- 
dated Mining  Company  are  the  owners  of  and 
entitled  to  maintain  and  use,  for  the  purpose 
of  storing  and  conserving  therein  the  waters 
of  said  Fred  Burr  creek  and  the  said  Fred 
Burr  lakes,  the  said  dams,  and  are  entitled 
to  store  therein  the  waters  of  said  creek  and 
of  said  lakes,  provided  said  defendant  compa- 
nies use  the  water  in  such  a  manner  that  every 
appropriator  herein  named,  further  down  the 
creek,  shall  have-  during  the  irrigating  season 
of  each  year  the  use  and  enjoyment  of  said 
waters  of  said  creek  substantially  according 
to  its  natural  flow;   and  the  said  defendant 
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companies  at  all  times  during  the  Irrigating 
season  of  each  year  must  turn  down  and  per- 
mlt  to  flow  Into  the  channel  ot  said  Fred 
Bnrr  creek  below  said  lakes,  and  below  the 
said  dams  across  said  lakes,  not  less  than  650 
Inches  of  water." 

From  the  decree  entered  upon  these  find- 
ings and  from  an  order  denying  their  sepa- 
rate motions  for  a  new  trial,  the  defendant 
companies  haye  appealed. 

The  only  contention  made  is  that  the  evi- 
dence is  Insufficient  to  Justify  the  findings. 
Viewing  them  as  a  whole,  we  do  not  think  the 
contention  should  be  sustained.  The  evidence 
Is  voluminous,  and,  in  some  respects,  in  Irrec- 
oncilable conflict  It  would  serve  no  useful 
purpose  to  enter  into  an  analysis  of  It  We 
do  not  find  that  it  clearly  preponderates 
against  any  of  the  conclusions  reached  by  the 
trial  court,  except  in  one  particular  hereafter 
noted,  and,  under  the  rule  which  must  gov- 
ern this  court  upon  a  review  of  the  findings 
in  such  cases  (Bordeaux  v.  Bordeaux,  32 
Mont  159,  80  Pac.  6;  Finlen  v.  Helnze,  32 
Mont  354,  80  Pac.  918;  Pope  v.  Alexander, 
36  'Mont  82,  92  Pae  203,  565;  Watklns  v. 
Watklns,  39  Mont  367,  102  Pac.  860),  we 
do  not  feel  Justified  in  disregarding  them 
or  setting  them  aside. 

One  of  the  principal  contentions  made  Is 
that  the  court  either  misconstrued  the  deed 
from  the  Mining  Ck>mpany  to  the  plaintiff 
of  the  lands  now  occupied  by  him  and  the 
appurtenant  water  rights,  or  that  It  disre- 
garded It  Under  the  evidence,  as  we  under- 
stand it,  the  question  whether  the  reservation 
is  effective,  or  is  void,  as  Is  urged  by  the 
plaintiff  and  the  other  defendants,  because  it 
Is  Inconsistent  with  the  grant  of  the  principal 
thing  described  in  the  deed,  Is  wholly  Imma- 
terial. Prior  to  the  time  the  Oranlte  Moun- 
tain Mining  Company  acquired  the  Degen- 
hart,  Owens,  and  Mcl^eod  rights,  it  had  been 
obtaining  its  supply  of  water  from  springs 
adjacent  to  Its  mines  and  works.  As  the 
work  of  mining  progressed,  the  sohrces  of 
these  springs  were  drained,  and  they  failed. 
Thereupon  those  rights  were  acquired,  and 
the  Water  Company  was  organized  as  a  sub- 
sidiary company  to  perfect  devices  for  the 
diversion  of  water  and  for  Its  sale  to  the  in- 
habitants  of  the  town,  as  well  as  to  provide 
a  supply  to  be  used  by  the  c(»npany  In  its 
mining  and  reduction  operations.  It  wajs  Im- 
mediately found  that  if  the  supply  was  to  be 
made  sufficient  to  meet  these  requirements,  it 
would  be  necessary  to  increase  It  by  conserv- 
ing the  flood  waters  flowing  into  the  lakes, 
and  also  to  gather  together  and  make  avail- 
able the  small  streams  and  springs  along  the 
line  of  the  flume.  For  this  purpose  the  dams 
were  constructed  and  the  Intakes  were  Install- 
ed. These  devices  were  improved  during  the 
two  or  three  years  following  immediately  np- 
oa  the  acquisition  of  the  rights  now  claimed 
oy  the  plaintiff.  Finally.  In  1902,  the  pipe 
line  was  installed.     In   the   meantime  the 


Granite  Mountain  Mining  Company  and  Its 
successor,  the  Mining  Company,  were  leasing 
the  lands  now  owned  by  the  plaintiff,  and 
never  at  any  time  was  any  complaint  made 
that  the  supply  in  the  main  stream  was  not 
sufficient  to  meet  all  the  requirements  for  ag- 
ricultural purposes,  either  by  these  lessees  or 
the  defendants  Hynes  and  McLeod  or  tbelr 
predecessors.  During  all  these  years  the  de- 
fendant companies  had  a  supply  to  meet  all 
their  wants,  which  they  were  diverting  en- 
tirely away  from  the  slope  from  which  the 
stream  Is  supplied,  so  that  neither  the  sur- 
plus nor  waste  could  return  to  it  B^irtlier. 
the  evidence  tends  to  show,  as  the  court 
found,  that  never  at  any  time  did  the  diver- 
sion of  water  by  the  companies  lessen  the  nat* 
ural  flow  In  the  main  stream  at  the  heads  of 
the  ditches  of  the  plaintiff  and  the  other  de- 
fendants. It  also  tends  to  show  that  at  no 
time  during  the  irrigating  season,  even  prior 
to  the  building  of  the  dams,  did  any  appre- 
ciable amount  flow  from  the  lakes  down  to 
the  main  stream  through  its  north  fork,  but 
that  this  branch  was  supplied  mainly  by  af- 
fluents Issuing  out  of  the  slopes  below  the 
dams  and  the  flume  of  the  companies.  The 
only  Inference  possible  from  this  evidence  Is 
that  the  companies  relied  for  their  supply, 
not  upon  the  rights  acquired  by  the  purchase 
from  Degenhartand  others,  because  they  could 
not  do  so,  but  upon  the  Independent  supply 
acquired  by  the  storage  of  flood  waters,  the 
conservation  of  other  small  sources,  and  the 
small  diversion  by  means  of  the  pipe  line.  So 
far  as  appears,  tbey  would  have  been  found 
entitled  to  exactly  the  same  rights  as  were 
decreed  to  them — and  these  are  all  to  wlilCb 
they  appear  t6  have  any  Just  claim — ^If  the 
reservation  In  the  deed  bad  not  been  made. 
We  cannot  gather  deflnitely  from  anything 
In  the  record  what  view  the  trial  Judge  took 
of  this  deed,  and  what,  If  any,  effect  be  gave 
to  the  reservation.  As  we  have  said,  how- 
ever, it  la  apparent  that  the  same  conclusion 
would  have  been  reached  by  him,  whatever 
may  have  been  his  view.  We  shall  presume 
that  he  regarded  It  as  not  affecting  the  rl^ts 
of  the  defendant  companies  as  shown  by  the 
other  evidence,  and  therefore  shall  not  under- 
take to  say  whether  the  reservation  is  void 
or  not 

It  is  argued  that  the  court  erred  In  Im- 
pliedly finding  against  the  companies  as  to 
the  appropriation  which  is  alleged  to  have 
been  made  on  April  11, 1887,  and  those  made 
to  supply  the  mill  at  Rumsey.  The  first  of 
these  appropriations  was  made  at  the  outlet 
of  the  lakes,  fbr  the  purpose  of  securing  the 
right  to  divert  the  flood  water  of  the  lakes, 
Bfc  well  as  whatever  outflow  there  might  be 
after  the  flood  season  was  over.  The  flume 
was  completed  in  1889.  It  will  be  observed 
that  the  court  found  that  the  companies  have 
the  right  to  maintain  their  dams  and  divert 
water  from  the  lakes,  not  confining  them  to 
the  flood  water  merely,  bat  leaving  them  to 
divert  any   water   flowing   tberefrou;    th-> 
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only  restriction  Imposed  being  tbat  they  do 
not  Interfere  wltb  the  flow  of  the  water  In 
the  stream  below  so  as  to  decrease  the  flow 
below  6S0  Inches.  The  findings  award  to 
these  defendants  till  that  they  can  Justly 
claim  under  this  appropriation,  though  It  is 
not  expressly  mentioned. 

Connsei  for  the  companies  do  not  call  at- 
tention, In  their  brief,  to  any  evidence  which 
tends  to  show  diligence  In  prosecuting  the 
work  of  diversion  nnder  the  appropriations 
for  use  In  the  Rumsey  mill,  nor  to  any  show- 
ing that  water  was  ever  put  to  any  actual 
use  In  the  mill,  or  Is  now  In  use.  We  cannot 
undertake  an  Independent  examination  of  the 
large  record  in  order  to  ascertain  what  the 
.  (Bvldence  is.  In  the  absence  of  definite  ref- 
erence to  It,  we  must  presume  that  there  was 
no  evidence  on  the  subject. 

In  view  of  the  evidence  heretofore  referred 
to,  touching  the  outflow  from  the  lakes,  we 
think  the  court  was  in  error  In  finding  that 
the    companies   have   always    permitted   as 
much  as  6S0  Inches  to  flow  over  their  dams. 
In  fact,  the  evidence  tends  to  show  almost 
conclusively  that,  except  at  flood  seasons,  this 
outflow  Is  almost  nothing,  and  that  the  vol- 
ume of  the  stream  Is  maintained  at  the  heads 
of  the  ditches  of  the  plaintiff  and  the  other 
defendants  by  tributaries  flowing  into  It  be- 
low the  dams.    So  long  as  this  condition  ex- 
ists, the  companies  are  under  no  obligation 
to  permit  any   flow  from  their  reservoirs, 
whether  it  consists  of  the  natural  outflow  or 
of   the   conserved  flood  water.     Therefore, 
while  findings  20  and  22  are  correct  in  de- 
claring the  fact  to  be  that  the  companies 
have  not  at  any  time  interfered  with  the  flow 
of  the  waiter  below  the  dams,  and  are  there- 
fore entitled  to  maintain  them,  they  are  er- 
roneous in  requiring  these  defendants  to  per- 
mit the  amount  to  which  the  ditch  owners 
are  entitled  in  the  aggregate  to  flow  over  the 
dams.    Under  the  evidence  this  is  Impossible 
anless  the  trial  court  is  to  be  understood  as 
holding  tbat,  while  the  dams  may  be  lawful- 
ly- maintained  for  storage  purposes,  the  com- 
panies must  nevertheless  use  the  stored  water 
to  keep  up  the  flow  of  the  stream  for  the 
beneflt  of  the  ditch  owners,  before  they  are 
entitled  to  divert  any  to  their  own  uses.    The 
most  tbat  the  ditch  owners  are  entitled  to 
claim  at  any  time  Is  that  the  amounts  to 
which  they  are  respectively   entitled  shall 
flow  to  the  head  gates  of  their  ditches.    Sayre 
V.  Johnson,  33  Mont.  15,  81  Pac.  389.    They 
are  entitled  to  nothing  more.     And  since  It 
appears  tbat  the  companies  have  not  at  any 
time  lessened  this  amount,  the  ditch  owners 
have  no  Just  ground  for  complaint  so  long  as 
this   condition  Is  maintained,   whether   the 
companies  divert  water  from  the  sources  of 
the  stream  or  conflne  their  use  to  the  stored 
v<rater.    Doubtless  this  was  the  theory  enter- 
tained by  the  trial  court ;  but,  as  the  findings 
artand,  the  ditch  owners  have  the  right  to  de- 


mand the  use  of  water  which,  but  for  Oie  de- 
vices resorted  to  by  the  companies,  would 
never  under  any  condition  be  available  for 
any  purpose.  If  the  findings  are  reformed  to 
meet  the  conditions  as  they  actually  exist,  the 
companies  will  have  no  ground  to  complain, 
and  the  dltdb  owners  will  have  secured  aU 
the  rights  to  which  they  are  entitled. 

The  cause  Is  therefore  remanded  to  the 
district  court,  with  direction  to  reform  the 
findings,  so  as  to  require  nothing  further  from 
the  companies  than  tbat  they  do  not  by  their 
diversions  decrease  the  amount  of  the  flow  at 
the  heads  of  the  plaintiff's  and  defendants' 
ditches  below  650  inches.  When  the  decree 
shall  have  been  modified  In  accordance  with 
this  direction.  It  will  stand  affirmed. 

Modified  and  affirmed. 

SMITH  and  HOLIiOWAT,  JJ.,  concur. 

On  Motion  for  Rehearing. 

BRANTLT,  C.  J.  A  motion  for  a  rehearing 
has  been  submitted  by  appellants  herein; 
the  purpose  of  It  being  to  obtain  a  construc- 
tion of  the  deed  referred  to  in  the  original 
opinion,  and  to  have  the  order  modifying  the 
decree  made  more  speclfla  After  further  con- 
sideration of  the  case  we  are  of  the  opinion 
that  a  construction  of  the  deed  will  not  add 
anything  to  the  rights  of  the  appellants,  as 
they  will  be  fixed  by  the  decree  as  already 
modified.  The  order  heretofore  made  herein 
Is,  however,  changed  to  read  as  follows:  "The 
cause  is  therefore  remanded  to  the  district 
court,  with  directions  to  modify  its  findings 
In  accordance  with  the  suggestions  herein, 
and  to  modify  the  decree  accordingly,  so  as 
to  require  nothing  further  from  the  com- 
panies than  that  they  do  not  by  their  diver- 
sions decrease  the  amount  of  the  fiow  at  the 
heads  of  the  plalntllTs  and  defendants'  ditch- 
es below  650  inches.  When  the  decree  shall 
have  been  modified  in  accordance  with  this 
direction,  It  will  stand  aSirmed." 

The  motion  for  rehearing  Is  denied. 

SMITH  and  HOLLOW  AT,  JJ.,  concur. 

(82  Kan.  388) 
STATE  V.  CHANCE. 
(Supreme  Court  of  Kansas.     May  7,  1910.) 

(Syttabvt  i»  the  Court.) 

1.  FoRGEBT  (I  8*)— Misspelling  or  Name. 

Where  one  aflixes  to  a  note  a  signature 
which  he  intends  sliall  be  regarded  as  that  of 
another  person,  the  act  is  not  prevented  from 
being  forgery  by  the  circumstance  tliat  the  name 
is  not  correctly  written. 

[Ed.    Note.— For    other    cases,    see    Forgery, 
Cent.  Dig.  {  26;    Dec.  Dig.  {  8.»] 

2.  FOBGEBT    (I    47»)— POSSIBILITT    Or    DECEP- 
TION— Question  fob  Jurt. 

Where  the  name  "Henry  Heinls"  Is  signed 
to  a  note  with  the  intention  that  it  shall  be 
supposed  to  be  the  signature  of  "Henry  Hein," 
it  cannot  be  said  as  a  matter  of  law  tbat  the 
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difference  ia  so  great  as  to  prevent  the  deception 
of  any  person  of  ordinary  prudence. 

[Ed.  Note.— For  other  cases,  see  Forgery,  Cent. 
Dig.  i  123 ;  Dec.  Dig.  i  47.*J 

8.   CBIVINAI,  I^W  (J  371*)— AOMlBSIBrLITT  OF 

Evidence — OrnES  Fosoebies. 

Upon  the  tria^  of  an  employ^  on  the  charge 
of  ottering  a  note  payable  to  Us  employer  which 
he  had  foiged  for  the  purpose  of  covering  up 
a  shortage,  evidence  that  he  bad  forged  other 
notes  for  the  same  purpose  is  competent. 

[E3d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {S  830-832 ;  Dec.  Dig.  {  371.*] 
4.  Indictment  and  Infokmation   (|  161*) — 

Amendment  Before  Trial— Scope. 

By  leave  of  court  an  information  may  be 
amended  in  matter  of  substance  as  well  as  of 
form  after  a  plea  of  not  guilty  has  been  entered 
and  before  the  trial  is  begun. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  |  517;  Dec.  Dig. 
<  161.»] 

Appeal  from  District  Court,  Thomas  Coun- 
ty;   Charles  W.  Smith,  Judge. 

Alvin  C.  Chance  was  convicted  of  forgery 
and  of  uttering  a  forged  instrument,  and  he 
appeals.    Affirmed. ' 

See,  also,  108  Pac.  79L 

W.  G.  Bissell  and  Ed  McKeever,  for  appel- 
lant F.  S.  Jackson,  Atty.  Gen.,  E.  H.  Ben- 
son, flnd  Park  B.  Pulsifer,  for  the  State. 

MASON,  J.  Alvin  C.  Chance  was  convict- 
ed of  forgery  and  of  uttering  a  forged  Instru- 
ment. He  appeals.  He  claims  that  the  infor- 
mation Is  defective  in  falling  to  allege  that 
the  forgery  was  committed  with  the  Intent  to 
defraud  any  one.  It  alleges  in  detail  that  be 
forged  a  note  purporting  to  be  that  of  "Hen- 
ry Heln,"  writing  the  signature  however 
"Henry  Helnls."  It  then  adds:  "That  the 
name  'Henry  Heinis'  as  signed  to  said  note 
and  the  name  'Henry  Heln'  used  herein  repre- 
sent •  •  •  the  same  person,  and  in  sign- 
ing the  name  'Henry  Heinis'  to  the  said  in- 
strument the  said  Alvin  C.  Chance  thereby 
intended  to  sign  the  name  of  'Henry  Heln' 
thereto,  with  intent  then  and  there  unlawful- 
ly to  Injure  and  defraud  the  said  Chicago 
Lumber  &  Coal  Company."  The  contention 
is  that,  although  the  information  says  that 
Chance'  signed  another  man's  name  to  the 
note  with  intent  to  defraud  a  third  person. 
It  fails  to  say  that  be  forged  the  instrument 
with  that  Intent  If  there  Is  any  substantial 
difference,  the  last  clause  quoted  may  be  tied 
to  all  those  preceding  it,  and  be  deemed  to 
characterize  every  act  of  the  defendant  to 
which  any  of  them  refer. 

A  second  contention  is  that  the  signature 
to  the  note  (which  the  defendant  reads  Heii>' 
Heinis,  but  which  may  perhaps  be  read  Hen- 
ry Helnls)  is  not  oiough  like  Henry  Heiu 
to  be  regarded  as  a  forgery  of  that  name.  In 
State  V.  Warren,  100  Mo.  430,  433,  19  S.  W. 
191,  192,  32  Am.  St  Rep.  681,  it  Is  said: 
"Where  the  accused  attempts  to  sign  the 
name  of  a  person  really  existing,  but  does  It 
so  imperfectly  or  Inaccurately  that  one  of 


ordinary  prudence  would  not  be  deceived  by 
it  he  cannot  be  convicted  of  forgery."  TbiM 
rule  seems  to  assume  that  persons  of  less 
than  ordinary  acumen  are  fair  game  for 
sharpers  and  may  be  defrauded  with  impuni- 
ty. It  is  adapted  to  make  the  trial  on  a 
charge  of  swindling  an  Inquiry  Into  the  Intel- 
ligence of  the  person  cheated  Instead  of  into 
the  criminality  of  the  defendant  It  has 
been  announced  In  other  cases  (22  Am.  Dec. 
321,  note;  The  Law  of  Crimes,  Clark  and 
Marshall,  p.  586),  but  probably  most  courts 
would  now  bold  that  the  offense  of  forgery  as 
well  as  that  of  obtaining  property  by  false 
pretenses  may  be  committed  by  a  device  so 
crude  that  it  could  only  impose  ap<m  the 
credulous  or  careless  (13  A.  &  B.  Encycl.  of 
Law,  1085;  19  Gyc.  404).  But  the  rule  oa 
stated  cannot  benefit  the  defendant  here 
Whether  a  person  of  ordinary  observation 
might  mistake  the  words  Henry  Helnls  for 
the  signature  of  Henry  Heln  was  a  question 
of  fact.  We  cannot  say  as  a  matter  of  law 
that  a  person  of  reasonable  prudence  might 
not  fall  Into  that  error.  The  theory  of  the 
state  was  that  the  defendant  forged  the  note 
in  order  to  cover  up  a  shortage  In  his  own 
accounts  with  his  onployer,  the  Chicago  Lum- 
ber &  Coal  Company.  There  was  evidence 
that  no  one  of  a  similar  name  lived  or  was 
known  in  the  community  excepting  Henry 
Heln;  that  he  had  business  transacUons 
with  the  company  which  were  entered  in  its 
books  in  the  defendant's  handwriting  ander 
the  designation  "Henry  Heinis" ;  that  other 
entries  apparently  referring  to  the  same  per- 
son were  written  "Hrfn"  and  "Helns."  This 
was  sufficient  to  Justify  the  Jury  in  oonclud- 
ing  that,  if  the  defendant  signed  the  note,  he 
Intended  the  signature  to  be  regarded  as  that 
of  Henry  Heln,  and  that  the  fraud  was  not 
so  obvious  as  to  be  necessarily  harmless. 

A  third  complaint  is  that  the  state  was 
permitted.  In  support  of  the  charge  of  utter- 
ing the  forged  note,  to  introduce  evidence 
tending  to  show  that  the  defendant  had 
forged  the  names  of  other  persons  to  other 
notes  for  the  purpose  of  Increasing  tbe  ap- 
parent assets  of  the  business,  and  thns  cov- 
ering up  his  shortage.  This  evidence  bad  a 
tendency  to  prove  him  guilty  of  the  very  of- 
fense charged,  and  tbe  fact  that  it  also  tend- 
ed to  prove  the  c(«iml88lon  of  other  offenses 
did  not  render  It  Inadmissible.  State  v.  Cal- 
houn, 76  Kan.  259,  88  Pac.  1079;  62  L.  R.  A. 
252,  note;  6  Encyclopaedia  of  Evidence,  868; 
1  Wigmore  on  Evidence,  |{  315,  318. 

The  final  objection  urged  on  behalf  of  the 
defendant  is  that  aftw  he  had  pleaded  not 
guilty,  but  before  the  Impaneling  of  the  Jury 
was  begun,  the  state  was  permitted  to  amend 
the  Information  by  adding  a  new  count  there- 
to. The  statute  provides  that:  "An  infor- 
mation may  be  amended  In  matter  of  sub- 
stance or  form  at  any  time  before  tbe  de- 
fendant pleads,  without  leave.    The  informs 
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tion  may  be  amended  on  tbe  trial  as  to  all 
matters  of  form,  at  tbe  discretion  of  tbe 
court,  wben  tbe  same  can  be  done  wltbout 
prejudice  to  tbe  rights  of  tbe  defendant" 
Gen.  St  1900,  {  6847  (Code  Cr.  Proc  i  7?). 
Tbe  claim  is  made  that  this  provision  forbids 
tmj  amendment  except  in  matter  of  form 
after  a  plea  is  entered.  Language  to  that  ef- 
fect Is  nsed  in  State  t.  Bundy,  71  Kan.  779, 
81  Pac.  450;  but  there  tbe  substance  of  tbe 
Information  was  cbanged  after  a  Jury  bad 
been  impaneled  and  sworn,  and  Jeopardy 
had  consequently  attached.  The  decision  was 
explicitly  based  on  that  consideration,  and 
what  is  said  in  tbe  opinion  must  be  inter- 
preted in  tbe  light  of  that  fact  Tbe  force 
of  tbe  statute  is  that  prior  to  arraignment 
and  plea  tbe  state  has  an  absolute  right  to 
amend  In  any  respect,  wltbout  asking  permis- 
sion, but  that  on  the  trial  no  amendment 
may  be  made  even  by  leave  of  court  except  In 
matter  of  form.  The  fair  Inference  Is  that 
after  a  plea  has  been  entered,  but  before  tbe 
trial  has  begun,  substantial  amendments  may 
be  made,  but  only  np<Mi  order  of  the  court. 
Tbat  is  the  rule  at  common  law  (22  Cyc.  436, 
487),  and  tbe  statute  is  not  less  liberal.  Con- 
victions have  repeatedly  been  sustained  based 
upon  amended  Informations  filed  after  one 
trial  bad  been  bad.  State  ▼.  Hart,  33  Kan. 
ZIS,  6  Pac.  288 ;  State  v.  Spendlove,  47  Kan. 
100,  28  Pac.  g04.  Here  the  defendant  was 
again  arraigned  and  pleaded  not  guilty  to 
tbe  amended  information,  and  no  possible 
prejudice  could  have  resulted  to  him  from 
tbe  fact  tbat  tbe  amendment  was  made  after 
Instead  of  before  bis  first  plea  had  been  en- 
°  tered. 

Tbe  Judgment  Is  affirmed.  All  tbe  Justices 
concurring. 

(82  Kan.  S92) 

STATE  V.  CHANCE. 
(Supreme  Court  of  Kansas.     May  7,  1910.) 

(Syllatut  ly  the  Court.) 

FOBGEBT    (S   15*)— "MONETEn    COBPOBATION**— 

False  Bntbies  in  Books. 

A  company  incorporated  for  tbe  purpose 
of  pecuniary  profit,  although  having  no  power 
to  engage  in  banking,  or  in  loaning  money,  or 
in  writrng  insnrance.  la  a  "moneyed  corpora- 
tion," witbin  the  meaning  of  that  phrase  as 
o.sed  In  the  section  of  the  crimes  act  (Gen.  St. 
1909,  i  2621)  declaring  one  guilty  o(  forgery 
who  fraudulently  makes  false  entries  In  the  ac- 
count books  of  an  association  of  that  descrip- 
tion. 

[Ed.  Note.— For  other  eases,  see  Foigery,  Dec. 
Dig.  {  15.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  5,  p.  4309;    volTS,  p.  7724.] 

Appeal  from  District  Court  Thomas  Coun- 
ty;   CSiarles  W.  Smith,  Judge. 

Alvln.  C.  Chance  was  -convicted  of  making 
false  entries  in  books  of  account  and  ap- 
peals.   Affirmed. 

See,  also,  108  Pac.  789. 


W.  O.  BIseell  and  Ed  McKeever,  for  ap- 
pellant F.  S.  Jadcson,  Atty.  Gen.,  B.  H. 
Benson,  and  Park  B.  Pulsifer,  tot  the  Stata 

MASON,  J.  Alvln  O.  Chance  was  con- 
victed under  the  statute  (Gen.  St  190©,  f 
2821)  forbidding  the  making  of  false  entries 
in  a  book  of  accounts  kept  by  a  moneyed  cor- 
poration. He  appeals  upon  tbe  ground  that 
the  Chicago  Lumber  &  Ooal  Company,  whose 
books  be  was  accused  of  falsifying,  being 
merely  a  mercantile  organization,  was  not  a 
"moneyed  corporation,"  within  tbe  meaning 
of  tbe  section  under  which  he  was  prose- 
cuted, which  reads:  "Every  person  who, 
with  intent  to  defraud,  shall  make  any  false 
entries,  or  shall  falsely  alter  any  entry  made 
In  any  book  of  accounts  kept  by  any  mon- 
eyed corporation  within  this  state,  or  In 
any  book  of  accounts  kept  by  such  corpora- 
tion or  its  officers,  and  delivered  or  Intend- 
ed to  be  delivered  to  any  person  dealing  with 
such  corporation,  by  which  any  pecuniary 
obligation,  claim  or  credit  shall  be  or  shall 
purport  to  be  created.  Increased,  diminished 
or  discharged,  or  in  any  manner  afTected, 
shall  upon  conviction  be  adjudged  guilty  of 
forgery  in  tbe  third  degree."  Gai.  St  1909, 
I  2621. 

This  section  originated  In  New  York.  It 
was  adopted  by  Missouri  as  early  as 
1835s  and  transplanted  to  Kansas  In  1856. 
Mississippi  also  borrowed  It.  In  no  one  of 
tbe  four  states  does  a  prosecution  under  it 
appear  to  have  been  reported.  Tbe  phrase 
"moneyed  corporation"  has  been  long  in  use 
in  tbe  legislation  of  New  Tork,  where,  in 
the  course  of  an  elaborate  classification  of 
Incorporated  companies,  it  was  early  given 
by  express  enactment  a  peculiar  meanlug, 
limiting  its  application  to  those  companies 
having  power  to  loan  money  upon  pledges 
or  deposits,  or  to  make  Insurance.  It  has 
gained  considerable  currency  in  that  sense, 
but  evidently  by  reason  of  the  statutory 
definition.  It  long  ago  found  Its  way  into 
the  law  dictionaries,  wbere^  however,  the 
statute  was  cited  as  authority  for  tbe  mean- 
ing given.  Bouvler's;  Burrill's.  It  has  late- 
ly appeared  in  the  general  dictionaries.  Cen- 
tury;  Webster's  New  International. 

Some  provisions  of  tbe  national  bankrupt- 
cy act  of  March  2,  1867,  were  made  appli- 
cable to  "moneyed  business  or  commercial 
corporations."  14  Stat  535,  c.  176,  S  87. 
The  phrase  quoted  Is  usually  written  with 
a  comma  after  tbe  word  "moneyed,"  and 
tbat  punctuation  is  in  accordance  with  tbe 
meaning  intended,  as  appears  from  the  fact 
that  the  original  bill  read  "all  corporations," 
and  this  was  cbanged  by  amendment  first 
to  "all  moneyed  and  business  corporations," 
and  then  to  its  present  form.  Ck>ng.  Globe, 
39th  Cong.,  pt  2,  p.  1002.  The  courts  have 
held  that  the  three  adjectives  together  cover 


•For  otb*r  eaaes  see  lame  topic  and  section  NUUBBR  in  Dec.  *  Am.  D;g*.  1907  to  date,  Z  Reporter  Indexes 


Digitized  by 


Google 


792 


108  PACIFIC  REPORTER. 


(Kan. 


all  corporations  organised  for  pecuniary 
profit,  and  this  Judicial  Interpretation  b^s  tn- 
adyertently  been  said  to  bare  been  placed 
upon  the  words  "moneyed  corporation."  27 
Cyc.  824. 

In  a  federal  case  in  New  York  a  statute 
of  limitation  of  that  state  applying  to  ac- 
tions against  a  director  or  stockholder  of  a 
moneyed  corporation  was  Invoked  where  the 
corporation  Involyed  was  organized  under 
the  laws  of  Kansas.  A  question  was  raised 
as  to  what  was  meant  by  a  "moneyed  cor- 
poration," and  the  Supreme  Court,  In  pass- 
ing upon  the  matter,  showed  -a  recognition 
of  the  fact  that  the  New  York  usage  was 
peculiar  to  that  state  and  resulted  from  the 
statutory  definition,  saying:  "The  next  ob- 
jection is  that  *  •  •  the  trust  company 
Is  not  a  moneyed  corporation  within  the 
meaning  of  the  section  In  question.  What  is 
meant  by  the  term  'moneyed  corporation,'  in 
section  3&1  [Code],  is  shown  by  the  definition 
of  that  term  given  in  1  Rev.  St.  p.  598,  | 
51,  where  it  Is  said:  'Sec.  51.  The  term 
"moneyed  corporation,"  as  used  In  this  title, 
shall  be  construed  to  mean  every  corporation 
having  banking  powers,  or  having  the  pow- 
er to  make  loans  upon  pledges  or  deposits, 
or  authorized  by  law  to  make  Insurances.' 
Although  this  definition  refers  to  the  mean- 
ing of  the  term  'moneyed  corporation,'  as 
used  In  that  title  of  the  Revised  Statutes, 
we  think  it  is  plain  that  the  same  term  used 
In  section  S94  of  the  Code  means  the  same 
thing  as  defined  in  section  61.  The  Legisla- 
ture used  a  term  which  was  well  known  In 
the  legislation  of  New  York,  and  for  a  long 
period  of  years  a  definite  meaning  had  been 
given  to  it  In  that  legislation,  and,  when 
speaking  of  limitations  of  actions  in  regard 
to  moneyed  corporations,  nothing  would  lie 
more  natural  than  to  assume  that  the  term, 
when  thus  used,  should  have  the  same  mean- 
ing applied  to  it  as  had  been  defined  by  the 
Legislature  when  enacting  legislation  in  re- 
gard to  moneyed  corporations.  This  legisla- 
tion does  not  assume  to  enact  what  shall  be 
'moneyed  corporations,'  In  other  states,  but 
Its  effect  Is  that  when  actions  are  brought  in 
the  state  of  New  York,  and  the  question  aris- 
es whether  a  foreign  corporation  is  or  Is  not 
a  moneyed  corporation,  that  question  will  be 
solved  in  such  a  case  as  this  for  the  purpose 
of  construing  the  statute  of  limitations  of 
the  state,  by  reference  to  the  meaning  given 
to  the  term  by  the  Legislature  or  courts  of 
New  York,  rather  than  by  reference  to  the 
legislation  of  another  state  under  which  the 
corporation  may  have  been  formed.  The 
question  Is  not  what  the  corporation  Is,  un- 
der the  legislation  of  that  other  state,  but 
whether  what  It  Is  doing  Is  of  that  descrip- 
tion provided  for  and  designated  by  the  legis- 
laticm  of  the  state  of  New  York."  Piatt  v. 
Wllmot.  193  n.  S.  602,  610,  24  Sup.  Ct  642, 
48  L.  Ed.  809. 

In  State  of  Texas  v.  Fidelity  &  Deposit  Co., 
85  Tex.  dr.  App.  214,  230,  80  S.  W.  644,  663, 


a  statute  was  interpreted  which  provided  the 
manner  of  taxing  the  personal  estate  of 
"moneyed  corporations."  In  the  opinion  It 
was  said :  "The  expression  'moneyed  corpora- 
tion' was  evidently  Intended  to  mean  all  class- 
es of  corporations  organized  and  created  for 
business  purposes,  as  distinguishable  from 
public  or  charitable  or  other  corporations, 
which  are  exempted  by  law  from  taxation. 
This  we  believe  to  be  the  usual  meaning  ap- 
plied and  given  to  this  expression.  *  •  • 
If  the  expression  'moneyed  corporation'  is  to 
be  applied  in  a  narrow  and  restricted  sense, 
the  effect  would  be  to  create  a  taxation  upon 
those  corporations  that  handle  and  deal  in 
money  as  their  business,  and  would  exclude 
from  the  operation  of  the  law  many  corpora- 
tions engaged  In  this  state  in  business  enter- 
prises which  are  doubtless  as  profitable  to 
them  as  in  the  case  of  those  engaged  In  the 
banking  and  money  loaning  business.  We 
should  apply  this  expression  In  a  common- 
sense  way,  so  as  to  reach,  If  necessary,  the 
Intention  of  the  Legislature.  That  intentloo, 
in  our  opinion,  being,  as  evidenced  by  all  the 
laws  on  this  subject,  to  tax  the  property  of 
all  corporations  which  has  a  permanent  situi 
in  this  state.  The  expressions  'moneyed  busi- 
ness' or  'moneyed  man'  are  often  used,  and 
In  their  common  acceptation  and  g:eneTally 
understood  meaning,  we  do  not  apply  them 
solely  to  the  business  of  handling  and  loan- 
ing money,  or  to  a  man  whose  property  mere- 
ly consists  of  money;  but,  as  said  by  the  Su- 
preme Court  of  Pennsylvania  in  Jacob's  Es- 
tate, 140  Pa.  274  [21  AtL  319,  11  L.  EL  A. 
767,  23  Am.  St.  Rep.  230],  'that  the  word  mon- 
ey is  properly  known  and  used  as  indicating 
property  of  every  description  is  well  Imown.' 
Thus  It  is  very  common  to  refer  to  a  pei'son 
as  a  'moneyed  man'  because  of  his  large  pos- 
sessions, yet  those  possessions  may  consist 
exclusively  of  real  estate." 

In  Upton,  Assignee,  v.  Trlbilcock,  91  U.  S. 
45,  47,  23  L.  E]d.  203,  It  was  said:  "The  capi- 
tal stock  of  a  moneyed  corporation  Is  a  fund 
for  the  payment  of  its  debts."  Plainly  the 
word  "moneyed"  was  not  there  used  in  the 
restricted  sense.  The  particular  concern  in- 
volved happened  to  be  an  Illinois  insurance 
company,  but  the  sentence  has  been  frequent- 
ly quoted  in  connection  with  various  Idnds  of 
corporations  organized  for  profit,  but  having 
no  banking,  loaning,  or  Insurance  powers. 
Hamor  v.  Taylor-Rice  Engineering  Co.  (C.  C.) 
84  Fed.  392,  395;  State  Trust  Co.  v.  Turner. 
Ill  Iowa,  664,  673,  82  N.  W.  1029.  53  L.  R  A. 
136;  Kelly  v.  dark,  21  Mont.  291,  321,  53 
Pac.  959,  42  L.  R.  A.  621,  69  Am.  St  Rep.  668; 
Lane's  Appeal,  105  Pa.  49,  60,  51  Am.  Rep. 
168;  Oogeblc  Investment  Co.  v.  Iron  Chief 
Mining  Co.  et  aL,  78  Wis.  427,  431,  47  N.  W. 
726,  23  Am.  St  Rep.  417. 

The  question  is  not  what  the  words  "mon- 
eyed corporation"  mean  at  this  time  accord- 
ing to  approved  usage,  but  what  they  meant 
when  the  statute  containing  them  was  en- 
acted.   Clearwater  t.  Bowman,  72  Kan.  82, 
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82  Pac.  52&  The  New  York  definition  was 
not  In  terms  adopted  by  the  lieglBlatiire  of 
Htsgonrl  or  by  that  of  Eanaas.  It  cannot 
fairly  be  deemed  to  bare  been  adopted  by  im- 
plication in  either  state.  In  Missouri  in  1836 
there  was  no  general  law  whatever  In  rela- 
tion to  corporations  other  than  one  regarding 
the  service  of  snmmons  upon  them.  In  Kan- 
sas In  1855  there  was  no  statutory  classlflca- 
tlon  of  corporations  according  to  their  pur- 
poses. In  neither  state  was  there  any  sepa- 
rate class  of  business  corporations  to  which 
the  term  "moneyed"  applied.  The  section 
preceding  that  under  consideration  forbade 
the  making  of  false  entries  in  the  records  of 
public  offlcea,  concerning  demands  in  favor  of 
or  against  the  state,  or  of  any  county,  town- 
ship, or  city,  thus  protecting  the  books  of  pub- 
lic corporations.  The  natural  inference  Is 
that  In  adopting  a  similar  provision  concern- 
ing the  book  accounts  of  "moneyed  corpora- 
tions," the  expression  quoted  was  used  In  a 
broad  popular  sense,  rather  than  with  a  nar- 
row technical  meaning;  the  purpose  being  to 
cover  all  private  corporations  having  n  capi- 
tal stock  and  employing  money  for  gain,  as 
distinguished  from  those  not  designed  for 
pecuniary  profit,  such  as  religious,  benevolent, 
or  educational  organizations. 

The  Judgment  is  affirmed.    All  the  Justices 
-concurring. 


<8Z  Kan.  tfO) 

STATE  V.  JOHNSON  et  al.t 
(Snpreme  Court  of  Kansaa.    May  7,  1910.) 

(ByUaivi  hy  the  Court.) 
Bah.   (S  75*)— Forfkiture— Failure  o*  Ao- 

CT7SED  TO  Appear. 

In  a  criminal  case  pending  before  a  Jus- 
tice of  the  peace  on  a  charge  of  misdemeanor, 
where  a  continaance  has  been  granted,  and 
the  defendant  has  been  released  upon  a  bond 
given  to  secnre  his  attendance  at  a  certain  day 
and  hour,  at  which  time  the  case  Is  set  for  trial, 
it  is  witliln  the  discretion  of  the  court,  if  the 
defendant  appear  only  by  attorney  at  the  time 
and  place  specified  for  trial,  to  proceed  with 
the  trial  or  to  refuse  to  proceed  and  to  forfeit 
the   bond. 

[Eld.  Note. — For  other  cases,  see  Bail,  Cent. 
Dig.  {{  809-321 ;   Dec.  Dig.  %  75.*] 

Appeal  from  District  Court,  Franklin 
County;  0.  A.  Smart,  Judge. 

Action  by  the  State  against  H.  B.  Johnson 
and  O.  E.  Dick.  Judgment  for  defendants, 
and  the  state  appeals.  Reversed  and  re- 
manded. 

F.  8.  Jackson,  Atty.  Gen.,  and  W.  B.  Pleas- 
ant, for  the  State.    F.  A.  Waddle,  for  appel- 

SMITH,  J.  This  action  was  brought  in 
the  district  court  of  Franklin  county  by  the 
M>unty  attorney  in  the  name  of  the  state. 
me  petition  alleged  all  the  facts  stated  in 
;he  agreed  statement  of  facts  hereinafter  set 
'orth,  and  had  attached  thereto  as  an  exhibit 


the  bond,  of  which  the  following,  omittlnj;  the 
caption  and  certificate  of  approval,  is  a  copy : 
"State  of  Kansas,  Franklin  County — ss. : 
Whereas,  upon  good  cause  shown,  the  trial 
of  the  above-entitled  cause  is  this  7tb  day  of 
Decem-ber,  1908,  postponed  unto  the  15th  day 
of  December,  1908,  at  nine  o'clock  a.  m.,  at  the 
office  of  the  above-named  Justice  in  said  town- 
ship: Now,  we,  the  undersigned,  residents 
of  said  county,  bind  ourselves  to  the  state  of 
Kansas,  in  the  sum  of  two  hundred  dollars, 
that  said  defendant,  L.  N.  Burlingame,  will 
appear  before  said  Justice  at  the  time  and 
place  appointed  for  said  trial,  then  and  there 
to  answer  the  complaint  In  said  cause  alleged 
against  him.  H.  B.  Johnson.  O.  El.  Dick." 
The  answer  of  the  defendants  was:  (1)  A 
general  denial;  (2)  that  at  the  time  and 
place  appointed  for  the  trial  Burlingame  ap- 
peared by  counsel  and  demanded  a  trial,  but 
that  the  county  attorney  objected  and  refused 
to  proceed  with  the  trial  at  that  time.  Upon 
the  trial  of  the  Issues  Joined,  the  case  was 
tried  before  the  court  without  a  Jury. 

A  transcript  of  the  docket  of  the  Justice  of 
the  peace  before  whom  the  criminal  action 
had  been  pending  was  Introduced  In  evidence 
and  showed  that  the  Justice  had  before  the 
continuance  declared  the  bond  forfeited,  and 
the  facts  generally  stated  in  the  agreed  state- 
ment In  addition,  the  parties  by  their  attor- 
neys made  the  following  agreed  statement  of 
facts:  It  is  agreed  by  and  between  the  par- 
ties to  this  action :  That  on  the  7tfa  day  of 
December,  1908,  a  criminal  action  was  com- 
menced by  the  state  of  Kansas  against  one 
L.  N.  Burlingame  before  J.  W.  Simngler,  who 
was  then  and  at  all  times  hereinafter  men- 
tioned a  duly  elected,  qualified,  and  acting 
Justice  of  the  peace  of  Pomona  township, 
Franklin  county,  Kan.  That  said  action  was 
entitled  the  State  of  Kansas,  PlalntifT,  v.  L. 
N.  Burlingame,  Defendant  That  at  the  com- 
mencement thereof  the  said  county  attorney 
filed  in  said  Justice  court  of  said  Spangler, 
and  with  said  Spangler,  a  complaint  In  writ- 
ing in  six  counts,  in  each  of  which  counts  it 
was  alleged.  In  substance,  that  said  Burlin- 
game, at  a  date  mentioned  therein,  in  the 
year  1^08,  did  within  the  county  of  Franklin 
and  the  state  of  Kansas  willfully  and  unlaw- 
fully barter  and  sell  spirituous,  malt  and 
other  Intoxicating  liquors  without  taking  out 
or  having  any  permit  to  sell  intoxicating  liq- 
uors as  provided  by  law.  That  said .  com- 
plaint was  duly  sworn  to  by  said  county  at- 
torney, and  at  the  request  of  said  county  at- 
torney said  Justice  of  the  peace  thereupon 
Issued  his  warrant  In  writing  to  the  sheriff 
of  said  county  for  the  arrest  of  said  defend- 
ant Burlingame,  and  thereupon  the  said  sher- 
iff on  said  day  at  once  duly  served  said  war- 
rant by  arresting  said  Burlingame  and  bring- 
ing him  before  said  Justice  of  the  peace  and 
then  made  his  return  upon  said  warrant  and 
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filed  the  same  witb  said  Justice,  and  then  and 
there  in  fact  bad  said  Burllngame  in  actual 
custody  and  in  said  court  before  said  Justice 
on  said  December  7,  190S.  That  thereupon 
for  good  cause  shown  the  trial  of  said  cause 
was  adjourned  and  postponed  by  said  Justice 
until  9  o'clock  a.  m„  on  December  15, 1908,  and 
It  was  then  and  there  on  December  7tb  order- 
ed and  adjudged  by  the  said  court  that  said 
Burllngame  should  furnish  his  recognizance 
in  the  sum  of  $200  that  said  Burllngame 
would  appear  before  said  court  at  said  time 
and  place  appointed  for  said  trial,  then  and 
there  to  answer  the  complaint  filed  against 
him,  and  in  default  thereof  he  be  committed 
to  the  Jail  of  Franklin  county.  Whereupon, 
and  Immediately  upon  the  making  of  said  or- 
der, and  while  said  Burllngame  was  in  the 
actual  custody  of  and  held  by  said  sherUt, 
the  defendants  executed  the  bond  sued  upon 
in  this  action  for  the  appearance  of  said  Bur- 
llngame at  the  time  and  place  set  for  said 
trial,  and  said  bond  was  furnished  on  behalf 
of  said  Burllngame  and  approved  and  filed 
as  alleged  In  the  petition,  and  was  executed 
to  procure  the  release  of  said  Burllngame 
from  said  sherUT.  That  upon  the  filing  of 
said  bond  and  upon  account  of  the  execution 
of  It  said  Burllngame  was  then  and  there 
duly  released  'from  said  custody.  That  at 
the  time  to  which  said  trial  was  adjourned,  to 
wit,  on  December  15,  1908,  at  9  o'clock  a.  m., 
the  state  of  Kansas  appeared  by  said  county 
attorney  with  at  least  10  witnesses  ready  to 
try  said  cause.  That  the  said  Burllngame 
appeared  not  and  did  not  attend  said  court 
or  come  in  or  to  said  court  or  before  said 
Justice  or  to  the  office  of  said  Justice,  and 
could  not  be  found.  That,  the  hour  of  9 
o'clock  having  fully  arrived,  said  case  was 
called  for  trial,  and  immediately  thereafter 
said  Burllngame  was  called  by  the  sherlCT  by 
order  of  said  court  three  times  audibly  at 
'  the  front  door  of  the  office  of  said  Justice, 
and  each  of  said  bondsmen  was  called  by  the 
sheriff  at  said  door  and  called  to  bring  into 
court  said  Burllngame  and  save  their  recog- 
nissance;  but  said  Burllngame  did  not  come 
and  was  not  brought  into  court  and  did  not 
appear  'before  said  Justice  or  In  his  court  on 
said  day,  and  has  never  since  appeared  l>e- 
fore  him,  but  willfully  absented  himself  from 
said  court  That  at  the  time  and  place  set 
for  said  trial,  to  wit,  at  9  o'clock  a.  m.,  on  said 
December  15th  F.  A.  Waddle,  a  regularly  prac- 
ticing attorney  of  said  county,  employed  by 
said  defendant,  appeared  in  said  court  as  at- 
torney for  said  Burllngame  and  requested 
that  a  trial  of  said  cause  be  had  in  the  ab- 
sence of  said  Burllngame,  to  which  the  county 
attorney  objected,  which  objection  was  sus- 
tained by  the  court,  and  the  cause  was  then 
continued  till  December  29,  1008,  at  9  o'clock." 
It  will  be  observed  that  six  charges  were 
made  In  the  complaint  before  the  Justice  of 
the  peace  of  separate  violations  of  the  pro- 
hibitory liquor  law,  and  that,  if  the  defend- 


ant had  been  convicted  on  any  of  the  charges, 
it  would  have  been  the  duty  of  the  Justice  of 
the  peace  to  impose  a  fine  of  not  less  than 
$100  and  a  sentence  of  at  least  30  days'  Im- 
prisonment in  the  county  Jail  for  eac^  offense. 
The  bond  called  for  the  appearance  of  the  de- 
fendant at  9  o'clock  a.  m.,  December  15,  1908, 
at  the  office  of  the  Justice  of  the  peace  In  the 
township.  ^Hie  petition  alleges  that  on  the 
day  prior  to  such  15th  day  of  December  the 
defendant  had  fled  from  the  county  and  nev- 
er thereafter  appeared.  This  allegation  does 
not  appear  to  have  been  agreed  to  in  the 
agreed  statement,  nor  to  have  teen  proven. 
The  case  was  called  at  the  hour,  time,  and 
place  set  for  the  appearance  of  the  defendant 
in  the  bond,  and  neither  he  nor  his  bondsmen 
appeared  in  person,  but  the  defendant  appear- 
ed by  attorney  and  demanded  a  trial,  and  the 
court  on  the  objection  of  the  county  attorney 
refused  to  proceed  and  continued  the  case, 
and  thereafter  a  third  continuance  was  had, 
and  the  case  was  finally  dismissed;  neither 
the  defendant  nor  his  attorney  having  ap- 
peared otherwise  than  as  stated. 

The  sole  question  presented  1b  whether.  In 
such  case,  the  Justice  of  the  peace  is  bound  to 
accept  the  appearance  of  the  defendant  by 
attorney  and  to  proceed  with  the  trial  In  the 
absence  of  the  defendant,  and  the  question  is 
to  be  determined  by  the  construction  of  sec- 
tions 5649,  5690,  and  S825,  (Jen.  St  1901. 
which  read: 

"Sec.  5649.  No  person  indicted  or  InfcH^med 
against  for  a  felony  can  he  tried  unless  he 
be  personally  present  during  the  trial ;  nor 
can  any  person  indicted  or  Informed  against 
for  any  other  offense  be  tried  unless  he  be 
present  either  personally  OT  by  bis  counsel." 

"Sec.  6690.  For  the  purpose  of  Judgment 
if  the  conviction  be  for  an  offense  punishable 
by  imprisonment,  the  defendant  must  be  per- 
sonally  present;  If  for  a  fine  only,  he  must 
be  personally  present  or  some  responsible 
person  must  undertake  for  him  to  pay  the 
Judgment  and  costs ;  Judgment  may  then  be 
rendered  in  his  absence." 

"Sec.  6825.  All  proceedings,  including  the 
mode  of  procuring  and  the  grounds  for  a 
change  of  venue,  upon  the  trial  of  misde- 
meanors before  a  Justice  of  the  peace,  shall 
be  governed  by  the  provisions  of  the  Code  of 
Criminal  Procedure  so  far  as  the  same  are  in 
their  nature  applicable,  and  in  respect  to 
which  no  provision  is  made  by  statute." 

On  the  part  of  the  appellee  it  Is  contended 
that  the  appearance  by  the  defendant  by  at- 
torney, who  requested  to  proceed  with  the 
trial,  was  a  complete  satisfaction  of  the  con- 
ditions of  the  bond.  The  converse  of  the 
proposition  is  Insisted  upon  by  the  state,  and 
it  is  contended  that  at  most  It  Is  a  matter 
within  the  discretion  of  the  Justice  of  the 
peace  to  proceed  with  the  trial  or  not,  and 
that  in  a  case  like  the  one  in  point  where 
imprisonment  in  case  of  conviction  is  a  nec- 
essary part  of  the  Judgment  the  discretion 
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should  he  exercised  as  it  was  in  this  case. 
In  Kenworthy  t.  El  Dorado,  7  Kan.  App. 
643,  53  Pac.  486,  It  was  tield  that,  in  a  case 
pending  before  the  police  Judge  of  the  city,  it 
waB  error  to  take  the  forfeiture  of  the  recog- 
nizance when  the  defendant  appeared  by  at- 
torney and  demanded  a  trial;  but  that  ap- 
pears to  be  a  case  in  wlilch  only  a  fine  could 
be  imposed  as  a  penalty  in  case  of  conviction. 
That  case,  at  any  rate,  does  not  decide  the  In- 
terpretation of  the  sections  copied  above.  Con- 
struing sections  5649  and  5680,  it  simply 
holds  that  the  presence  of  the  defendant  at 
the  time  forfeiture  of  the  bond  was  taken 
was  not  necessary. 

It  does  not  appear  that  there  la  any  provi- 
sion in  the  procedure  before  Justices  of  the 
I)eace  in  misdemeanors  bearing  upon  the  ques- 
tion of  the  presence  of  the  defendant  at  the 
time  of  the  trial,  and  for  the  purposes  of  this 
case  we  shall  assume  that  section  6649  applies 
to  such  case.  Construing,  then,  section  5649 
with  section  6690,  the  question  to  be  deter- 
mined Is  whether  a  Justice's  court  on  the 
trial  of  a  case  which,  if  It  result  in  a  convic- 
tion, involves  the  immediate  imposition  of  a 
Jail  sentence  upon  the  defendant,  is  compel- 
led by  these  statutes  to  proceed  with  the 
trial  in  the  absence  of  the  defendant  when 
tie  appears  only  by  attorney  and  demands  a 
trlaL 

In  State  t.  Baxter,  41  Kan.  516,  21  Pac. 
660,  where  the  trial  In  the  district  court  was 
for  assault  and  battery,  it  is  held  that  the 
"personal  presence  of  the  defendant  during 
a  trial  for  a  misdemeanor  is  not  absolutely 
required.    •    •    • " 

In  State  v.  Ellvln,  61  Kan.  784,  33  Pa&  647, 
It  is  said:  "Where  the  defendant,  near  the 
close  of  his  trial  for  a  misdemeanor,  renders 
bimself  nnable  to  attend  the  trial  by  the  vol- 
untary use  of  intoxicating  liquors,  and  an 
application  is  made  for  a  continuance  of 
the  trial  upon  that  ground,  a  denial  of  the 
same  will  not  be  held  to  be  fatal  unless  there 
la  a  clear  abuse  of  discretion;  and  held  that, 
under  the  circumstances  of  this  case,  there 
was  no  abuse  of  discretion." 

This  was  a  trial  for  a  violation  of  the  pro- 
bibitory  liquor  law,  and  the  presence  of  de- 
fendant is  treated  as  a  matter  of  discretion  in 
the  trial  court  While  the  statutes  prohibit 
the  trial  of  a  person  on  the  charge  of  felony 
In  his  absence,  and  inferentially  permit  the 
■trial  of  a  defendant  on  a  charge  of  misde- 
meanor In  his  absence^  neither  provision  ex- 
pressly confers  upon  the  defendant  the  right 
to  be  present  at  a  trial  or  a  privilege  of  being 
at>sent  therefrom.  Inferentially  section  5649, 
'Which  prohibits  his  trial  for  a  felony  in  his 
absence,  implies  a  right  to  be  present,  and  in- 
ferentially, it  may  be  said,  this  section  im- 
plies his  right  on  a  trial  for  any  other  offense 
to  be  absent  if  he  appear  by  attorney;  but, 
as  we  have  seen  (State  v.  Ellvln,  supra),  the 
?ourt  may  in  its  discretion  proceed  with  the 
trial   In  his  absence;     For  the  purposes  of 


Judgment  under  section  5690,  If  the  conviction 
be  for  an  offense  punishable  by  imprison- 
ment, be  must  be  personally  present ;  if  by  a 
fine  only.  Judgment  may  be  rendered  in  his 
absence,  if  some  responsible  person  undertake 
for  him  to  pay  the  Judgment  and  costs.  Since 
the  statute  in  no  mUdemeanor  case  explicitly 
confers  the  right  of  the  defendant  to  be  ab- 
sent on  his  trial  for  a  misdemeanor,  and  ex- 
pressly requires  his  presence  when  Judgment 
is  rendered  therein,  if  the  Judgment  be  for 
imprisonment,  as  it  must  have  been  in  this 
case  if  a  conviction  had  been  had.  we  are  in- 
clined to  view  the  matter  of  the  right  of  the 
defendant  to  a  hearing  in  his  absence  as  with- 
in the  discretion  of  the  court.  These  statutes 
are  to  be  construed  with  reference  to  the  jnir- 
pose  sought  to  be  accomplished,  and,  in  view 
of  the  history  of  criminal  litigation,  the  stat- 
utes of  our  state  above  copied  substantially 
conform  to  the  rule  at  common  law,  and  may 
almost  be  regarded  as  a  re-enactment  of  the 
common  law.  At  common  law,  for  lessor  mis- 
demeanors punishable  only  with  fine  the  pres- 
ence of  the  defendant  at  the  trial  was  not 
essential,  but  for  misdemeanors  punisliable 
with  imprisonment  it  was  essential. 

A  pertinent  discussion  of  the  question  in- 
volved is  found  in  Warren  v.  State,  19  Ark. 
214,  68  Am.  Dec  214.  The  following  is  an  ex- 
cerpt from  the  opinion  therein :  "The  counsel 
for  the  appellant  maintains  that  under  these 
provisions  of  our  Code,  as  well  as  by  the  terms 
of  the  common  law,  Emerson,  the  defendant 
In  the  indictment,  had  a  right  to  appear  by 
his  counsel,  plead  to  the  indictment,  and  thus 
discbarge  his  recognizance;  and  we  are  cited 
to  several  Vermont  and  English  decisions  in 
support  of  this  position.  We  have  examined 
the  cases  to  which  we  have  been  referred  by 
counsel,  and  find  that  they  only  go  to  the 
extent  that  a  verdict  may  be  rendered,  and 
a  Judgment  pronounced  against  a  defendant 
upon  a  charge  of  a  slight  misdemeanor,  with- 
out his  being  personally  in  court  at  the  time ; 
and  this  is  the  purport  of  the  statute,  as 
held  in  the  case  of  Sweeden  v.  State,  19  Ark. 
205,  Just  decided.  We  presume  our  statutory 
provision  was  intended  to  be  what  It  really 
is,  declaratory  of  what  the  law  was  before 
its  passage;  or,  in  other  words,  it  la  a  legis- 
lative interpretation  of  the  law  as  It  stood 
at  the  time.  Taking  our  statute  as  being 
declaratory  of  what  the  law  was,  we  feel  no 
hesitancy  in  saying,  independent  of  other 
considerations,  that  it  is  purely  a  matter  of 
discretion  with  the  court  before  which  a 
criminal  prosecution  for  a  misdemeanor  is 
depending  whether  the  defendant  shall  or 
shall  not  be  permitted  to  answer  to  the  in- 
dictment by  attorney  or  agent,  without  per- 
sonally appearing  in  court  bimself  to  be  ex- 
ercised or  not,  according  to  the  drcumstances 
in  each  particular  case;  and  it,  being  a  mat- 
ter of  sound  discretion  in  the  court,  cannot 
be  controlled  or  reviewed  by  this  court  on 
error  or  appeal.    But  suppose,  for  the  argu- 
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ment,  that  Warren  had  been  permitted  to  ap- 
pear for  Bmerson,  and  answer  to  the  Indict- 
ment, would  that  tact  satisfy  the  condition 
of  the  recognizance  In  this  case?  We  think 
moat  (dearly  not,  and  we  are  sustained  in 
thla  conclusion  by  the  very  authorities  to 
which  we  hare  been  referred  by  the  counsel 
for  the  appellant" 

We  conclude  that  In  criminal  cases  In  this 
state,  where  the  defendant  is  under  bond  to 
appear  and  answer  the  charge  at  a  certain 
day  and  hour.  It  is  within  the  discretion  of 
the  court,  if  the  defendant  appears  by  counsel 
and  requests  a  trial,  to  proceed  with  such 
trial;  that,  if  the  offense  is  one  for  which 
imprisonment  is  to  be  Inflicted  in  case  of  om- 
Tiction,  the  discretion  should  ordinarily  be 
exercised  1>y  refusing  to  proceed  with  the  trial. 
In  any  event,  in  such  case,  the  defendant 
must  be  present  at  the  sentence.  If  the  court 
be  satisfied  that  the  nature  of  the  offense  Is 
sndi  tliat  in  case  of  conviction  imprisonment 
will  not  be  inflicted  as  a  penalty,  the  court 
may  in  its  discretion  try  the  case  in  the  ab- 
sence of  the  defendant,  and,  if  some  respon- 
sible person  appears  and  undertakes  for  the 
defendant  to  pay  the  judgment  and  costs,  the 
Judgment  also  may  be  rendered  in  his  absence. 

It  appears  in  this  case  that  the  court  ex- 
ercised. Its  discretion  properly,  and  refused 
to  proceed  with  the  trial,  and  the  facts  all 
appearing  by  agreement  and  the  record  of 
the  court,  and  it  appearing  therefrom  that 
the  case  was  one  in  which  Imprisonment  must 
have  been  inflicted  as  a  part  of  the  penalty 
in  case  of  conviction,  the  judgment  is  revers- 
ed, and  the  case  Is  remanded,  with  Instruc- 
tions to  render  Judgment  upon  the  forfeited 
bond  as  i^ayed  for.  All  the  Justices  con- 
cnrrlng. 

(n  Kan.  419) 

BAILEY  V.   RIVERSIDE  TP. 
(Supreme  Court  of  Kansas.     May  7,  1910.) 

(SvUahut  iy  the  Court.) 

1.  PI.BADIRO   (8  204*)  —  Sepabatb  Counts— 
Genebai.  Demurbeb. 

Where  a  pleading  consists  of  more  than  one 
coant,  each  coant  mast,  as  against  a  general 
demnrrer.  be  considered  as  if  standing  alone  and 
constituting  the  entire  pleading. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  Si  48fr^90;   Dec  Dig.  {  204.*] 

2.  Pleading   {|  216*)  —  Sspabate  Couhtb— 
Deucbbeb. 

In  such  a  case  neither  facta  involved  In  the 
action  nor  the  averments  of  another  count,  on- 
less  incorporated  by  reference  into  the  pleading 
demurred  to,  can  properly  be  considered  upon 
such  hearing. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |{  68JW539:   Dec.  Dig.  i  216. •] 

8.  New  Tbial  (|  157*)- Waiveb  of  Errob. 

Where,  upon  the  Bearing  of  a  motion  for 
a  new  trial,  the  court  requests  the  applicant  to 
point  out  specifically  the  defects  complained  of, 
and  such  applicant  declines  and  neglects  to  do 
80,  such  failnre  will  be  regarded  as  a  waiver  of 


any  error  conmiitted  by  the  court  in  overruliuf 
such  motion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  rWg.  I  167.»J 

Apiteal  from  District  Court,  Trego  Coun- 
ty;  J.  O.  Ruppenthal,  Judge. 

Action  by  Robert  L.  Bailey  against  River- 
side Township.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

A.  D.  Gllkeson,  John  S.  Dawson,  and  E. 
H.  Hogueland,  for  appellant  John  EL  Hes- 
sin,  for  appellee. 

GRAVES,  J.  This  action  was  commenced 
by  the  township  of  Riverside,  Trego  county. 
In  the  district  court  of  that  county,  to  re- 
cover of  appellant  moneya  received  by  him 
as  township  treasurer  and  not  accounted  for. 
The  action  was  upon  the  official  bond  of  the 
treasurer,  against  Rot>ert  L.  Bailey  and  his 
sureties  C.  P.  True  and  John  W.  Green.  Up- 
on the  trial  a  verdict  was  returned  against 
the  defenawits  for  the  sum  of  $320.C9,  and 
a  judgment  was  entered  accordingly.  From 
this  judgment  the  defendants  appeal. 

A  demurrer  to  the  petition  of  the  town- 
ship was  filed  by  the  appellants,  which  was 
overruled.  This  ruling  of  the  court  la  claim- 
ed to  be  erroneous.  The  petition  consist- 
ed of  two  counts;  one  covering  the  period 
extending  from  the  time  when  Robert  L>. 
Bailey  was  appointed  to  the  office  of  treasur- 
er until  his  subsequent  election  thereto,  and 
the  other  covering  the  term  for  which  he 
was  elected.  It  is  conceded  that  the  first 
count  when  considered  alone  Is  sufficient; 
but  it  is  insisted  that  the  averments  of  the 
other  count  and  certain  facts  disclosed  by 
the  evidence  should  have  been  considered  In 
connection  with  such  first  count  In  which 
case  that  count  would  be  so  modified  that 
a  demurrer  would  lie  against  It  and  there- 
fore the  demurrer  ought  to  have  been  sus- 
tained. Of  course,  this  theory  cannot  be  sus- 
tained, as  every  count  or  cause  of  action  in 
a  pleading  must,  as  against  a  demurrer, 
stand  or  fall  upon  its  own  averments.  But- 
ler V.  Kaulback,  8  Kan.  668;  L..  N.  &  S.  Ry. 
Co.  T.  Wllklna,  45  Kan.  674,  26  Pac  16;  Gil- 
christ V.  Schmldling,  12  Kan.  263. 

Besides,  a  demurrer  to  the  petition  Is 
heard  and  decided  before  any  testimony  Is 
presented,  and  when  It  would  be  impossible 
for  the  court  to  know  what  facts  would  be 
shown  upon  the  trial.  In  this  view  we  think 
that  the  counts,  when  considered  as  the 
court  must  have  considered  them,  are  suffi- 
cient, and  that  It  was  right  in  overruling  the 
demurrer. 

The  case  as  presented  consisted  of  a  long 
account  of  receipts  and  disbursements  «f 
cash,  and  was  peculiarly  appropriate  for 
the  consideration  and  decision  of  a  Jary, 
and  w«  are  unable  to  see  where  any  just 
criticism  can  be  made  to  the  verdict    If  we 
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were  In  any  doubt  as  to  whether  or  not  the 
Judgment  of  the  district  conrt  ahonld  be  af- 
firmed, the  action  had  upon  the  hearing  of 
the  motion  for  a  new  trial  would  remove 
that  doubt  During  this  hearing  the  defend- 
ants were  challenged  to  point  out  to  the 
conrt  wherein  the  verdict  was  excessive  or 
erroneous,  as  alleged  in  the  motion.  This 
they  declined  and  failed  to  do,  and  the  court 
for  this  reason  overruled  the  application. 
This  refusal  on  the  part  of  the  defendant's 
attorney  was  alone  sufficient  to  justify  the 
court  In  overruling  the  motion  for  a  new  trial, 
and  sufficient  to  constitute  a  waiver  of  any  er- 
ror which  the  court  might  have  committed  In 
the  decision.  It  Is  the  duty  of  every  attor- 
ney, engaged  In  the  presentation  of  a  cause 
to  a  court,  to  assist  in  reaching  a  Just  con- 
clnslon  by  stating  fully  and  frankly  to  the 
court,  when  requested,  all  that  he  knows 
about  the  question  under  consideration. 
With  such  a  statement  the  court  might  be 
able  to  grant  the  relief  at  once,  and  save  fur- 
ther delay  and  expense.  A  conrt  has  the 
right,  upon  such  an  application,  to  have  the 
errors  complained  of  pointed  out  fully  and 
clearly,  and  concealment  or  evasion  of  per- 
tinent facts  by  the  attorney  Is  a  violation  of 
professional  duty  which  will  Justify  a  refus- 
al of  the  order  requested.  State  v.  Everett, 
82  Kan.  276,  82  Pac.  657;  State  v.  BalUet,  63 
Kan.  710.  ee  Pac.  1006. 

We  see  no  error,  and  the  Judgment  of  the 
district  court  is  affirmed.  All  the  Justices 
concarring. 

(82  Kan.  S64) 

NELSON  V.  BOARD  OF  COM'RS  OP  BUT- 
LER COUNTY. 

(Supreme  Ooart  of  Kansas.     May  7,  1910.) 

(Byllaiui  it  (he  Court.) 

EsTOPPEi.  (I  68*)— GtAiM  in  Jttdioial  Pbo- 

CEEDINOS. 

In  an  appeal  to  the  district  conrt  from  an 
award  of  damages  allowed  by  the  county  com- 
missioners for  tne  establishment  of  a  highway, 
the  coonty  attorney  in  his  statement  to  the  jury 
stated  that  the  land  did  not  belong  to  the  appel- 
lant, as  a  public  highway  had  long  ago  been  es- 
tablished npon  that  same  line  by  the  Legisla- 
ture. On  the  trial  the  county  attorney  introduc- 
ed an  act  of  the  Legislature  (Laws  1872,  c.  181) 
by  which  in  1872,  a  road  was  established  on  all 
sectional  lines  in  that  and  other  counties.  At 
the  proper  time  the  appellant  requested  the 
court  to  instruct  the  jury  to  disregard  the  fact 
that  a  public  highway  had  been  established  on 
such  line,  which  was  refused.    Beld  error. 

[Ed.  Note.— For  other  cases,  see  Ejstoppel, 
Cent  Dig.  ii  165-160;   Dec  Sg.  {  ea»] 

'  Appeal  from  District  Court  Butler  County; 
G.  P.  Alkman,  Judge. 

Action  by  George  C.  Nelson  against  the 
Board  of  County  Commissioners  of  Butler 
County.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed. 


George  J.  Benson,  and  T.  A.  Kram»,  for 
appellant  P.  &  Jackson,  Atty.  Gen.  (K.  M. 
Geddes  and  O.  A.  Leland,  of  counsel),  for  ap- 
pellee. 

ORAVBS,  J.  This  is  an  action  to  recover 
damages  on  account  of  establlBhlng  a  public 
highrway  over  the  land  of  the  appellant  The 
road  was  regularly  established  under  the  stat- 
ute. The  county  commissioners  allowed  the 
appellant  $134,  and  he  appealed  from  this  al- 
lowance to  the  district  court,  wnere  the  ver- 
dict was  in  favor  of  the  county,  and  now  b« 
appeals  to  this  court 

Only  two  questions  are  presented— ^Irregu- 
larlty  of  the  court,  by  which  the  appellant 
was  prevented  from  having  a  fair  trial,  and 
misconduct  of  the  county  attorney,  which  pre- 
vented the  appellant  from  having  a  fair  trial. 
Upon  tlie  statement  of  the  case  the  county  at- 
torney made  the  following  statements  to  the 
Jury:  "There  won't  be  any  evidence  here  to 
show  that  Mr.  Nelson  ever  owned  the  land 
over  which  this  public  highway  Is  located; 
but  tbere  will  be  evidence  tbat  this  public 
highway  was  located  in  1872.  The  evidmce 
will  be  tbat  this  public  highway  was  located 
In  1872,  long  before  Mr.  Nelson  or  any  one 
else,  except  the  government  had  It  The  evi- 
dence will  be  that  the  government  and  the 
Legislature  of  the  state  of  Kansas  located 
that  public  highway  before  ever  any  iwtent 
was  issned  to  It"  To  this  the  appellant  ob- 
jected and  excepted,  and  asked  to  have  It 
withdrawn  from  the  consideration  of  the  Jury, 
which  was  refused  by  the  court  Upon  the 
Introduction  of  the  evidence  the  county  at- 
torney introduced  Chapter  181  of  the  Lews  of 
1872,  which  declared  all  section  lines  in  sever- 
al counties,  among  which  was  Butler,  to  be 
public  highways.  This  was  also  objected  to. 
At  the  proper  time  the  plaintiff  requested  the 
court  to  give  the  following  instruction  to  the 
Jury,  which  was  refused:  "The  fact  If  It  be  a 
fact,  that  prior  to  the  time  the  road  in  ques- 
tion was  located  by  the  board  of  county  com- 
missioners a  road  may  have  been  provided  for 
along  the  same  line  by  the  act  of  Congress,  or 
some  other  method,  cannot  be  taken  into  con- 
sideration by  you  in  estimating  the  damage  in 
this  case.  In  other  words,  plaintiff  is  entitled 
to  Just  as  much  damages  as  he  would  be  If 
such  road  had  not  been  previously  located  or 
provided  for."  Otherwise  the  case  was  tried 
in  the  manner  usual  in  such  cases.  On  the 
question  of  damages  It  was  undisputed  that 
2\tt  acres  of  land  were  taken  for  the  road,  and 
were  worth  at  least  $12  per  acre.  It  was  not 
pretended  that  the  landowner  received  com- 
pensation for  this  by  benefits  or  otherwise. 
There  was  nothing  in  the  evidence  sufficient 
to  Justify  a  verdict  for  the  plaintiff  for  less 
than  $30,  and  a  much  larger  verdict  was  Jus- 
tifiable. It  was  clearly  erroneous  for  the 
court  to  permit  the  county  attorney  to  call  the 
attention  of  the  jury  to  this  act  of  the  Legls- 


•iTor  othar  maw  ■««  um*  topie  and  aactloii  NUMBER  In  Dec.  *  Am.  DUa.  WVJ  to  date,  A  Raporter  Indezei 


Digitized  by 


Google 


798 


108  PACIFIC  BEPORTEB. 


lature.  No  purpose  Is  apparent  for  doing  so 
other  than  to  influence  and  mislead  the  Jury. 
The  error  in  making  the  statement  was  em- 
phasized by  the  refusal  to  exclude  it  from  the 
Jury  upon  request  The  instruction  to  the 
Jury  requested  by  the  plaintiff  was  proper, 
and  ought  to  have  been  given.  Commission- 
ers of  Lyon  Co.  v.  Kiser,  28  Kan.  279;  Com- 
missioners of  Wabaunsee  Co.  v.  Blsby,  37 
Kan.  253, 15  Pac.  241;  Brlggs  v.  Commission- 
ers  of  Labette  Co.,  39  Kan.  90,  17  Pac.  331; 
Cowley  County  v.  Hooker,  70  Kan.  372,  78 
Pac.  847. 

In  the  case  of  Wabaunsee  County  v.  Blsby, 
supra,  it  was  said  In  the  opinion  :  "The  coun- 
ty was  treating  this  matter  as  If  no  road  had 
ever  been  located  there.  Whatever  proceed- 
ings tiad  taken  place  prior  to  that  time  the 
county  commissioners  were  entirely  Ignoring; 
they  were  saying  to  the  defendant:  We  are 
about  to  locate  and  establish  a  road  over  your 
land,  and,  if  you  claim  damages,  you  must 
present  your  claim.  And  after  the  county 
board  has  done  this,  It  cannot  be  heard  to 
say:  A  public  road  Is  already  established 
over  this  same  route,  and  therefore  the  plain- 
tiff Is  not  damaged."  Page  255  of  37  Kan., 
page  242  of  15  Pac. 

The  only  thing  that  can  be  said  to  avoid  a 
reversal  here  Is  that  no  prejudice  resulted 
from  the  error  committed.  This  conclusion, 
however,  is  not  apparent.  The  verdict  Is  er- 
roneous. '  It  cannot  be  Justified  under  the  evi- 
dence, and  therefore  something  must  have 
misled  the  Jury.  No  other  reason  appearing 
for  the  conduct  of  the  Jury,  we  conclude  that 
it  was  the  result  of  this  error,  and  therefore 
the  Judgment  is  reversed.  All  the  Justices 
concurring. 

(82  Kan.  476) 

GILBERT  V.  GRUBBU 
(Supreme  Court  of  Kansas.    May  7,  1910.) 

(Byllahui  by  the  Court.) 

1.  Pabtnebship  (J  105*)— Breach— Right  of 

Action. 

G.  owned  a  business  located  in  Kansas 
City,  Kan.  He  wished  to  dispose  of  a  one-half 
interest  therein  to  some  person  who  was  famil- 
iar with  it  and  capable  of  becoming  manager 
thereof,  and  with  whom  he  might 'subsequently 
form  a  partnership.  B.,  who  claimed  to  ander^ 
stand  the  business,  proposed  to  purchase  one- 
half  thereof,  and  they  entered  into  an  agree- 
ment, which  was  in  substance  as  follows: 

B.  was  to  manage  the  business  and  receive  out 
of  the  profits  thereof  the  sum  of  $15  per  week 
for  his  services.  When  the  profits  amounted  to 
the  sum  of  $800,  G.  was  to  have  the  whole 
amount  thereof,  which  was  to  be  in  full  satis- 
faction for  the  one-half  interest  sold  to  B. 

The  contract  was  carried  out  as  contemplated 
nntil  the  profits  amounted  to  $779.52.  when 
O..  without  cause,  forcibly  ousted  B.,  and  ter- 
minated the  contract.  Beld,  that  a  cause  of 
action  for  damages  accrued  in  favor  of  B.  im- 
mediately. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  i  168 ;   Dec.  Dig.  j  105.*] 


2.  Dakaoes  d  124*)— Breach  or  Comtbaot— 
Mbabuhe  of  Dauaoes. 

In  an  action  by  B.,  founded  upon  the  facta 
above  described,  the  measure  of  nis  damages 
would  be  such  sum  as  would  fairly  compensate 
him  for  the  loss  sustained.  In  estimating  this 
amount  it  would  be  proper  to  consider  the 
value  of  the  property  to  which  he  would  have 
been  entitled  when  die  contract  was  completed, 
and  how  much  of  the  agreement  was  unfinished 
at  the  time  be  was  ousted  therefrom. 

[EM.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  $|  326-338 ;   Dec.  Dig.  f  124.*] 

3.  CoNTBACTS  (§  332*)— Action  fob  Bbkach 
-Pleading. 

Where,  in  such  an  action  by  B.,  his  peti- 
tion alleges  the  execution  of  the  contract,  its 
performance  in  good  faith  by  him  until  prac- 
tically finished,  and  his  wrongful  exclusion  from 
the  opportunity  to  complete  the  contract  and 
receive  the  benefit  of  the  property  thereunder 
as  stipulated,  a  demurrer  to  such  petition  shoald 
be  overruled. 

[E!d.  Note. — For  other  cases,  see  Contracts, 
Dec  Dig.  {  332.*] 

Porter,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Wy- 
andotte County;    H.  J.  Smith,  Judge. 

Action  by  William  P.  Gilbert  against 
George  Grubel,  Jr.  Judgment  for  plaintiff, 
and  defendant  appeals.    Afllrmed. 

J.  E.  McFadden  and  O.  Q.  Claflln,  Jr^  for 
appellant    John  T.  Sims,  for  appellee. 

GRAVES,  J.  This  action  was  commenced 
for  the  purpose  of  recovering  damages  for  a 
breach  of  contract  The  facts  are  sulBclent- 
ly  stated  In  the  petition,  which  reads: 

"The  plaintiff  for  his  cause  of  action 
against  the  defendant  says:  (1)  That  on  the 
day  of  December,   1906,  for  a  valu- 


able consideration  moving  between  them, 
the  plaintiff  and  defendant  duly  executed  the 
written  .contract  a  copy  of  which  is  hereto 
attached,  marked  'E^Xhiblt  A,'  and  made  a 
part  of  this  petition.  (2)  That  at  the  time 
the  defendant  was  engaged  in  several  kinds 
of  business,  one  branch  of  which  was  being 
conducted  in  the  name  of  the  iTaiigag  Olty, 
Kan.,  Gravel  Roofing  Company,  of  which  the 
defendant  was  the  owner  and  sole  propri- 
etor. That  the  teams,  wagons,  tools,  pat- 
terns, and  implements  belonging  to  and  used 
In  said  business  were  of  the  value  of  $800. 
(3)  That  by  the  terms  of  said  agreement  the 
defendant  employed  the  plaintiff  to  take 
charge  of  and  manage  said  business,  and 
agreed  that  be  (the  defendant)  would  take 
all  the  net  profits  of  the  business,  and  out  of 
the  same  would  pay  the  plaintiff  the  sum  of 
$15  per  week  until  such  time  as  the  profits 
should  equal  the  sum  of  $800,  and  then  he 
would.  In  addition  to  paying  the  aforesaid 
sum  of  $15  per  week,  give  the  plaintiff  for 
his  said  services  a  half  Interest  In  said  com-' 
pany.  and  thereafter  the  profits  should  be 
divided  equally  between  them.  (4)  That 
thereupon  the  plaintiff,  at  the  request  of 
the   defendant,    and   pursuant  to    said    con- 
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tract  took  charge  of  saM  gravel  roofing 
boslneaa  and  tbe  aforesaid  property  used 
tbernln,  and  managed  ttae  same  successfully 
and  profitably  until  on  or  about  the  1st  of 
July,  1907,  when  the  defendant,  In  violation 
of  said  agreement,  and  without  any  cause 
for  80  doing,  took  the  business  and  property 
nsed  therein  out  of  the  possession  and  charge 
of  the  plalntur,  and  refused  to  carry  out  his 
said  contract,  against  the  will  and  without 
the  consent  of  the  plaintiff.  (5)  That  the 
said  business  was  well  established,  In  good 
territory.  In  Kansas  City,  Kan.,  and  had  a 
good  line  of  patrons.  That  said  company  did 
a  large  amount  of  business  at  a  fair  profit, 
and  had  no  losses  at  any  time.  That  the 
defendant  kept  all  accounts  relating  to  the 
bnslness.  That  he  collected  all  bills  for 
work,  and  out  of  the  proceeds  thereof  fur- 
nished all  material  to  be  used  in  the  prosecu- 
tion of  the  work,  and  the  plaintiff  simply 
received  his  $15  per  week  from  the  defendant, 
but  was  not  permitted  to  see  and  know  the 
state  of  accounts,  except  as  he  could  keep 
tbem  partially  In  memory.  (6)  The  plaintiff 
says  that  said  company  made  net  profits  on 
its  contracts,  and  that  during  the  time  It 
was  operated  as  aforesaid  the  same  amount- 
ed to  1779.52,  or  within  $20.48  of  the  full 
amount  It  was  necessary  to  earn,  net,  to  en- 
title the  plaintiff  to  a  half  interest  hi  said 
business  and  the  property  used  therein  un- 
der the  terms  of  said  contract,  when  the  de- 
fendant wrongfully  and  forcibly  ousted  the 
plaintiff  and  refused  to  permit  him  to  com- 
plete bis  contract.  (7)  The  plaintiff  says 
that  said  company  was  a  going  concern,  and 
had  a  well-established  growing  business,  and 
a  half  Interest  therein  would  have  been 
worth  more  than  half  the  value  of  the  prop- 
erty of  the  company,  which  had  been  in- 
creased by  tbe  addition  of  a  horse  and  bug- 
gy, paid  for  out  of  the  proceeds  of  the  busi- 
ness at  a  cost  of  $166,  making  the  value  of 
the  property  $966,  one-half  of  which  the 
plaintiff  has  been  deprived  of  by  the  afore- 
said wrongful  conduct  of  the  defendant;  and 
the  plaintiff  has  In  like  manner  been  depriv- 
ed of  bis  Interest  in  the  good  will  of  said  es- 
tablished buBlness,  which  was  worth  $500. 
(8)  Plaintiff  further  says  that  he  has  at  all 
times  been  ready,  able,  and  willing  to  per- 
form said  agreement  in  good  faith  on  his 
part,  and  would  have  done  so  if  he  had  not 
been  prevented  by  the  defendant,  as  herein- 
before stated.  That  since  he  was  ousted 
from  said  bnstness  he  has  lost  the  stipulated 
palary  of  $15  per  week,  to  his  further  dam- 
age $150.  Wherefore  by  reason  of  the  prem- 
ises the  plaintiff  demands  Judgment  against 
the  defendant  for  the  sum  of  $1,134,  the  ag- 
gregate of  his  damages  so  as  aforesaid  sus- 
tained, and  for  costs." 

"Sxhlblt  A. 
"This  agreement  entered  Into  this  


day  of  December,  1906,  between  George  Gru- 
bel,  Jr.,  of  the  first  part  and  W.  P.  Gilbert, 


party  of  the  second  part,  witnesseth  said 
party  of  the  first  part  owner  and  sole  pro- 
prietor of  business  known  as  Kansas  City, 
Kan.,  Gravel  Roofing  Company  of  its  prop- 
erty and  rights;  to  the  value  of  eight  hun- 
dred dollars,  wishing  to  dispose  of  one-half 
Interest  of  said  business  to  said  party  of  sec- 
ond part  under  the  following  conditions: 
First:  That  there  shall  be  eight  hundred 
dollars  with  Interest  at  etx  per  cent,  per  an- 
num paid  to  party  of  first  part  out  of  profits 
of  the  business.  (Said)  party  of  second  part 
for  good  and  efllclent  service  as  manager 
shall  receive  fifteen  dollars  per  week  as  sal- 
ary until  the  profits  of  the  business  has  paid 
to  party  of  the  first  part  eight  hundred  dol- 
lars with  Interest  at  six  per  cent  per  an- 
num as  above  said.  Then  party  of  the  sec- 
ond part  is  to  be  considered  as  having  one- 
half  interest  in  the  company  and  to  receive 
one-half  of  the  profits. 

"Witness   our  hands  this  day  of 

December,  190a" 

To  this  petition  the  defendant  filed  a  de- 
murrer, on  the  ground  that  It  did  not  state 
facts  suBiicient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  overruled.  This 
ruling  of  the  court  te  claimed  to  be  errone- 
ous. 

It  is  contended  that  a  cause  of  action  did 
not  and  could  not  accrue  upon  the  contract 
until  the  profits  arising  from  the  bnslness 
had  reached  the  sum  of  $800,  and  according 
to  the  petition  they  amounted  to  only  $779.52. 
The  petition,  however,  further  alleges  that 
when  the  profits  had  reached  the  latter  sum, 
the  defendant  "without  any  cause,  and 
against  the  will  and  without  tbe  consent  of 
the  plaintiff,  wrongfully  and  forcibly  oust- 
ed the  plaintiff,  and  refused  to  permit  him 
to  complete  bis  contract"  The  defendant 
having  wrongfully  and  forcibly  rendered  It 
impossible  for  the  plaintiff  to  complete  his 
contract  cannot  take  advantage  of  bis  fail- 
ure to  do  so;  he  cannot  be  permitted  thus 
to  profit  by  his  own  wrong.  We  think  the 
demurrer  was  properly  overruled.  The  an- 
swer was,  first,  a  general  denial;  second,  an 
admission  of  the  contract;  and,  third,  an  al- 
legation that  plaintiff  did  not  understand  the 
business,  and  by  bis  mismanagement  operat- 
ed it  at  a  constant  loss.  Tbe  reply  was  a 
general  denial.  The  case  was  tried  to  a 
jury. 

It  Is  claimed  that  there  was  error  com- 
mitted by  the  court  in  permitting  the  plain- 
tiff to  establish  his  case  by  secondary  and  in- 
competent evidence.  The  compUiInt  as  stnt- 
ed  In  the  brief  of  the  appellant  reads:  "The 
evidence  of  the  plaintiff  was  from  the  be- 
ginning to  the  end  made  up  of  conclu- 
sions, mere  guesses  and  assumptions,  and 
was  secondary.  There  was  a  regular  set  of 
books  kept  In  which  all  of  the  transactions 
pertaining  to  the  business  were  recorded — 
books  from  which  It  could  be  shown  the  ex- 
act amount  of  business  done  and  the  cost  of 
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all  labor  and  material  employed  In  carrying 
on  the  work.  The  platntUT,  as  well  as  tbe  de- 
fendant, had  access  to  these  txMks  at  any 
and  all  times,  and  yet,  without  any  effort 
by  the  plaintiff  to  haye  these  books  brought 
Into  conrt,  without  any  knowledge  on  the 
part  of  tbe  plaintiff  as  to  what  they  contain- 
ed, without  any  showing  that  they  had  been 
lost  or  destroyed,  or  that  they  were  beyond 
his  control,  the  court,  over  repeated  objec- 
tions, allowed  the  plaintiff  to  give  evidence 
of  his  own  manufacture  concerning  the  very 
essential  things  he  was  obliged  to  prove  In 
order  to  recover."  This  statement  la  some- 
what overdrawn,  but  not  entirely  without 
foundation.  The  court  doubtless  anticipat- 
ed that  when  the  defendant  made  his  case, 
the  testimony  would  be  sufficiently  supple- 
mented and  corrected  to  cure  whatever  de- 
fects had  occurred.  It  ought  to  be  said  in 
this  connection  that  the  defendant  had  pos- 
session of  all  the  books  of  account,  and  was 
familiar  with  them,  while  the  plaintiff  had 
nothing,  not  even  his  own  memoranda,  which 
he  had  from  time  to  time  turned  over  to  tbe 
defendant,  from  which  to  make  np  the  ac- 
counts of  the  business.  He  was  compelled 
to  testify  from  memory,  and  to  estimate 
quantities  and  values.  The  defendant  In 
making  his  case  produced  the  books  contain- 
ing a  complete  history  of  tbe  business,  whlcb 
he  had  kept,  and  testified  fully  concerning 
the  same.  The  evidence  of  the  plaintiff  and 
the  defendant  constitutes  the  whole  of  the 
material  and  Important  testimony  In  the 
case.  We  think  the  evidence  when  consid- 
ered as  a  whole  was  sufficient,  and  that  no 
material  or  prejudicial  error  was  committed 
In  its  admission. 

Tbe  evidence  concerning  the  plaintiffs 
management  of  the  business  was  not  admit- 
ted for  the  purpose  of  showing  whether  It 
had  been  profltable  or  not  The  plaintiff 
did  not  agree  to  manage  the  business  so  as 
to  make  it  profitable;  he  only  imdertook  to 
give  "good  and  efficient  service  as  manager." 
The  purpose  of  this  evidence  was  therefore 
to  show  whether  or  not  the  plaintiff  was  so 
Ineflicient  and  incompetent  as  to  justify  the 
defendant  tn  terminating  the  contract  as  he 
had  done.  In  establishing  a  fact  of  this  na- 
ture, the  distinctions  between  tbe  best  and 
secondary  evidence  and  between  the  Intro- 
duction of  books  of  original  entry  and  the 
personal  memory  of  witnesses  are  not  so  Im- 
portant as  they  would  be  were  a  different 
subject  being  investigated.  Here  the  ac- 
curate ascertainment  of  accounts  between 
the  parties,  the  price  of  materials,  a  detail- 
ed statement  of  receipts  and  disbursements, 
while  proper,  were  not  controlling.  The  real 
question  was  whether  or  not  the  plaintiff 
bad  been  grossly  Incompetent,  indifferent,  or 
reckless  In  his  management.  Upon  this  ques- 
tion evidence  not  technically  In  accordance 
with  strict  legal  rules  might  be  permitted 
without  committing  prejudicial  error. 


It  Is  claimed  that  the  conrt  erred  In  its 
Instructions  given  to  the  jury  and  in  the  re- 
fusal of  those  requested  by  the  defendant. 
These  Instructions  because  of  their  length 
cannot  be  reproduced  here,  and  will  be  con- 
sidered generally.  Some  of  the  Instmctlona 
given,  if  considered  alone,  might  seem  to  be 
misleading;  but,  when  considered  as  a  whole 
and  with  reference  to  the  theory  upon  which 
the  case  was  tried,  they  seem  to  state  the 
law  clearly  and  correctly.  The  controlling 
questions  in  the  case  were  these:  If  the  de- 
fendant wrongfully  and  forcibly  terminated 
the  contract  just  when  it  was  about  complet- 
ed on  tbe  part  of  the  plaintiff  as  claimed  hf 
him,  and  thereby  made  Its  completion  Impos- 
sible, the  defendant  would  be  liable  to  tbe 
plaintiff  for  damages  which  would  compeai- 
sate  him  for  his  loss.  On  the  other  hand. 
If  as  the  defendant  claims,  tiie  plaintiff  waa 
Ignorant  of  tbe  business,  and  by  his  mlsnuuk- 
agement  caused  continuous  losses  instead  of 
profits,  then  the  defendant  might  terminate 
tbe  contract  at  any  time.  The  Instrnctloiiia 
of  tbe  court  presented  these  questions  to  tbe 
jury  in  a  manner  that  cannot  be  falriy  crib- 
Idsed. 

As  to  the  me&sure  of  damages,  it  was 
agreed  by  the  parties  that.  If  the  contract 
was  carried  out  as  contemplated,  the  plain* 
tiff  should  have  one-half  of  the  buslneaa, 
which  was  valued  by  them  at  the  time  the 
contract  was  entered  into  at  the  sum  of  $300. 
Assuming  that  the  contract  was  so  carried 
out  on  the  part  of  the  plaintiff,  nntil  it 
had  yielded  the  amount  of  profits  stipulated 
less  $20.48,  and  then  the  defendant  wrong- 
fully terminated  the  contract,  it  seems  that 
the  reasonable  value  of  the  property  wbicfa 
plaintiff  was  to  receive,  and  whldi  he  had 
earned  within  a  mere  trifle,  would  not  be 
unreasonable  compensation  for  his  loss.  It 
is  about  what  the  ordinary  mind  would  re- 
gard as  fair  and  just  It  is  urged  however, 
that  Inasmuch  as  the  full  amount  of  $800, 
the  sum  stipulated,  had  not  been  earned  In 
profits,  the  plaintiff  was  without  remedy. 
If  the  deficiency  had  been  only  20  cents,  we 
suppose  the  same  rule  would  apply.  It  Is 
said  that  the  contract  does  not  say  anything 
about  a  substantial  compliance  with  the 
agreement,  but  only  that  when  the  profits 
equal  $800.  True,  but  neither  does  the  con- 
tract say  that  the  defendant  may  at  bis 
pleasure  terminate  the  agreement  at  a  time 
when  the  plaintiff  will  suffer  great  loss,  for 
which  he  cannot  recover  compensation;  on 
the  contrary,  the  time  Is  unlimited  within 
which  the  stipulated  profits  shall  be  earned. 
Where  parties  in  their  contracts  do  not  cov- 
er contingencies  which  are  liable  to  occur, 
they  will  be  presumed  to  have  intended  that. 
If  an  unexpected  contingency  should  arise, 
they  will  each  do  whatever  under  the  cir- 
cumstances will  be  fair  and  just  When 
courts  are  called  upon  to  adjust  differences 
between  parties  In  such  a  case,  they  must  be 
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SuMed  In  tb«lr  deliberations  by  the  nniver- 
lally  recognized  principles  of  jtistlce  and 
common  fairness  between  man  and  man.  A 
technical  and  literal  interpretation  of  the 
contract  which  violates  manifest  Justice  will 
not  he  adopted,  but  Its  language  will  be  ex- 
tended or  restricted  so  as  to  render  It  Just 
and  fair  upon  the  presamptlon  that  the  par- 
ties so  Intended. 

We  cannot  concur  with  the  Interpretation 
contended  for  by  the  appellant  in  this  case. 
Otljer  questions  are  discussed  by  counsel; 
but,  as  those  discussed  dispose  of  the  case, 
none  other  need  be  considered. 

The  Judgment  of  the  trial  court  Is  termed. 

JOHNSTON,  a  J.,  and  BURCH,  MASON, 
SMITH,  and  BENSON,  JJ.,  concurring. 

PORTEB,  J.  (dissenting).  There  were  two 
sides  to  this  lawsuit.  I  cannot  agree  that 
the  plaintiff's  BTldence  was  admitted  for  the 
purpose  of  showing  that  be  had  not  been  In- 
efficient In  the  management  of  the  business. 
That  be  had  not  been  efficient  was  a  matter 
of  defense.  It  Is  true,  the  petition  alleges 
that  he  had  been  efficient  and  competent,  but 
the  relief  was  demanded  on  the  ground  that 
the  profits  of  the  business  amounted  to  $779.- 
52,  a  sum  so  near  the  amount  stipulated  In 
the  contract  that  equity  would  regard  the 
condition  as  substantially  compiled  with. 
He  undertoolc  to  show  that  the  profits  bad 
amounted  to  this  sum,  and  was  permitted 
to  introduce  secondary  evidence  for  that  pur- 
pose, without  any  attempt  to  procure  the 
)est  evidence,  and  other  Incompetent  testl- 
nony  was  admitted  In  support  of  the  same 
K>ntentlon.  It  is  true  that  he  stated  that  In 
lis  opinion  the  profits  approximated  the 
imoiint  claimed,  but  there  was  no  competent 
evidence  offered  showing  that  the  profits  of 
:be  business  amounted  to  as  much  as  $1. 
['be  plaintiff  knew  nothing  of  the  cost  of  the 
naterial,  except  In  a  few  instances;  he  knew 
lothing  about  the  amount  required  by  the 
Irm  to  keep  contract  work  In  repair,  and 
t  was  Impossible  for  him,  or  for  the  Jury 
rom  his  evidence,  to  determine  that  there 
lad  been  any  profits.  He  testified  to  the 
.mount  expended  for  labor  during  a  portion 
t  tbe  time  the  contract  was  in  force,  and 
e  stated  that  the  business,  from  its  nature, 
raa  generally  considered  a  profitable  busi- 
ess.  Of  course,  equity  would  not  deny  him 
alief  because  the  profits  did  not  amount  to 
800,  but,  on  the  theory  of  bis  petition,  it 
'a.s  necessary  for  him  to  establish  by  a  pre- 
onderance  of  the  evidence  that  there  bad 
sen  some  profits;  it  was  also  necessary  in 
rder  to  determine  the  proper  measure  of 
is  damages.  He  may  be  entitled  to  recover 
amages,  but  tbe  case  should  be  reversed, 
ad  a  new  trial  ordered  because  of  the  er- 
irs   In  tbe  admission  of  evi'^p-re. 


(ft  Kan.  4U) 
HOTHAM  ▼.  BBRRT. 
(Sapreme  Court  of  Kansas.    May  7,  1910.) 

(Syllabnt  by  the  Court.) 

1.  PUINCIPAI.     ANO     SUBETT     (|     194*)— COW- 

TRiBuTioN  Between  Sureties. 

Where  two  persons  become  sureties  upon 
a  promissory  note,  and  one  of  tbem  pays  the 
note  two  days  before  maturity,  the  prmcipal 
being  then  and  for  some  time  before  and  aft^r 
unable  to  pay,  such  premature  payment  will 
not  of  itself  relieve  the  other  surety  from  con- 
tribution. 

[Ed.  Note.— Por  other  cases,  see  Principal  and 
Surety,   Cent.   Dig.    ii   606-to;    Dec  Dig.   | 

2.  Pbincipal   ano    Surety   (5    194*)— Con- 
tribution—Release  OF  Surety. 

In  audi  a  case  where  one  of  the  sureties 
fumiahes  the  money  to  pay  the  note  and  in- 
tniats  it  to  another,  to  b«  ased  for  that  pur^ 
pose  and  such  other  for  his  own  purposes  ob- 
tains tlie  check  of  a  third  person  in  exchange 
for  the  money  received  from  the  surety  and 
with  such  check  pays  the  note,  such  payment 
will  not,  because  made  'in  that  manner,  release 
the   other  surety   from  contribution. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.   |f  605-823;    Dec.  Dig.   | 

Appeal  from  District  Court,  Atchison  Coun- 
ty;   B.  F.  Hudson,  Judge. 

Action  by  J.  C.  Hotham  against  B.  M.  Ber- 
ry, lodgment  for  defendant,  and  plaintiff 
appeals.     Reversed,   with   directions. 

James  W.  Orr,  W.  P.  Waggener,  and  James 
M.  Chains,  for  appellant  J.  h.  Berry,  for 
appellee. 


ORAVE8,  J.  This  action  was  commenced 
in  the  district  court  of  Atchison  county  by 
the  appellant  to  compel  contribution  from 
the  appellee  for  money  paid  by  the  appellant 
in  the  discharge  of  promissory  notes  upon 
which  they  were  co-sureties.  The  plaintiff 
was  not  satisfied  with  the  Judgment  of  the 
district  court  and  appeals.  Tbe  case  was 
tried  In  the  district  court  upon  the  written 
statemrats  of  the  witnesses,  and  the  same 
testimony  Is  presented  here. 

The  notes  were  executed  by  J.  W.  Buls  as 
principal  to  Qeorge  Storcb  as  payee,  and  by 
J.  C.  Hotham  and  B.  M.  Berry,  the  parties 
hereto,  as  sureties.  There  were  four  notes 
all  dated  March  30,  1903.  One  for  $200  was 
payable  four  months  after  date,  another  tar 
$200,  payable  six  months  after  date ;  cine  for 
$334.70  and  one  for  $65.30,  eadr  payable  nine 
months  after  date.  The  last-named  note  was 
payable  to  Oscar  Ups  as  payee  instead  of 
Oeorge  Storch.  About  the  time  the  first  note 
became  due,  the  principal  being  unable  to 
pay  it,  the  appellant  furnished  the  money 
with  which  it  was  paid.  It  is  claimed  that 
the  payment  was  made  two  days  before  It 
became  due  and  the  district  court  so  found, 
and  upon  this  finding  held  that  it  was  a  pay- 
ment before  default  by  the  principal  and  <^ 
erated  as  a  release  of  the  co-surety  from  con- 
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trlbutlon.  As  we  understand  the  law  of  con- 
tribution. It  Is  founded  upon  tbe  rules  of  eq- 
uity. Co-sureties  have,  under  these  rules, 
been  held  to  share  the  burdens  of  the  obli- 
gation equally  except  where  the  rule  of  equal- 
ity has  for  some  substantial  reason  been 
broken.  No  mere  technical  legal  rule  should 
be  permitted  to  override  the  rules  of  Justice 
and  fairness  which  have  always  been  recog- 
nized as  existing  between  sureties.  Under 
the  circumstances,  we  think  the  time  of  pay- 
ment immaterial.  It  was  evident  some  time 
before  the  payment  of  Hotham  that  Bnis, 
the  principal,  would  be  unable  to  pay  the 
note  at  maturity.  It  was  apparent  that  no- 
body's rights  could  be  injuriously  affected  by 
payment  two  days  before  maturity,  and  it 
has  been  since  shown  that  no  harm  was  done 
by  this  premature  payment.  It  would  have 
been  a  vain  and  useless  thing  for  the  appel- 
lant to  have  waited  until  the  expiration  of 
the  two  days  upon  the  possibility  that  the 
principal,  who  was  known  to  be  hopelessly 
unable  to  pay,  might  not  make  default.  The 
law  does  not  require  the  performance  of  a 
vain  and  useless  act.  Berry,  the  co-surety, 
lost  nothing  by  Hotham's  prompt  action. 
Why  lie  should  be  released  from  the  per- 
formance of  his  obligation  to  pay  his  pro- 
portion of  this  Joint  liability  we  are  tmable 
to  see.  No  reason  has  been  suggested.  It 
seems  to  us  to  be  a  case  where  a  naked  tech- 
nical rule  of  law  is  invoked  to  avoid  the  per- 
formance of  a  Just  and  equitable  duty.  No 
fair  and  reasonable  excuse  has  been  stated 
for  this  refusal  tQ  pay. 

We  also  think  that  Hotham  ought  to  be 
credited  with  the  payment  of  the  last  two 
notes.  While  the  check  of  the  De  Kalb  Tele- 
phone Company  was  actually  used  to  make 
the  payment,  It  was  simply  the  form  in 
which  the  money  furnished  by  Hotham  had 
reached  the  exchange.  The  check  was  by 
errery  reasonable  intendment  the  property  of 
Hotham,  and  the  mere  fact  that  the  money 
while  on  Its  way  from  the  hands  of  Hotham 
to  Storch  had  become  transferred  Into  this 
check  does  not  change  the  real  substantial 
fact  that  Hotham's  money  paid  the  notes. 
The  De  Kalb  Telephone  Company  was  under 
no  obligation  to  pay  these  notes,  and  the 
check  was  issued  by  it  because  of  the  benefit  it 
had  received  from  the  money  furnished  by 
Hotham.  The  money  of  Hotham  in  this 
roundabout  manner  paid  the  debt  of  Berry. 
It  seems  that,  under  the  equitable  considera- 
tions by  which  the  relations  between  sureties 
are  supposed  to  be  controlled,  no  Just  reason 
exists  for  the  technical  distinction  drawn  by 
appellee  between  direct  payment  by  Hotham 
made  personally,  and  payment  by  another  for 
him  with  a  check  obtained  with  his  money 
from  a  third  person.  The  fact  remains  that 
the  debt  was  paM  and  that  Hotham  furnish- 
ed the  money  by  which  it  was  extinguished. 

Berry  does   not  seem  to   have  any  Just 


cause  of  complaint  because  Hotham  did  not 
personally  pay  Storch  with  cash  out  of  bis 
own  hand.  It  does  not  seem  Just  that  this 
whole  burden  should  be  borne  by  Hofbam 
and  Berry  escape  from  the  performance  of 
his  fair  and  Just  portion  thereof.  It  has 
been  said  that  one  surety  cannot  require  con- 
tribution from  another  until  the  debt  has 
been  actually  paid,  and  yet  as  a  general  rule 
one  co-surety  may  enforce  contribution  from 
another  without  having  paid  anything  if  he 
by  some  arrangement  with  the  creditor  has 
assumed  and  satisfied  the  debt  of  his  prin- 
cipal. In  this  way  equity  regards  the  sub- 
stance of  the  transaction  and  ignores  its 
form.  1  Brandt  on  Guaranty  and  Suretyship, 
$811. 

The  conclusions  here  reached  will  make  it 
unnecessary  to  consider  other  questions  dis- 
cussed by  counsel. 

The  judgment  of  the  district  court  Is  re- 
versed, with  direction  to  •  enter  Judgment 
in  favor  of  the  appellant  against  the  appellee 
for  an  amount  equal  to  one-half  the  gross 
sum  paid  by  Hotham  less  payments  made  to 
him  by  Buis.    All  the  Justices  concurring. 


(82  Kan.  641) 

PBDNTI  et  al.  ▼.  CONSOLIDATBD  FDBb 
&  LIGHT  CO. 

GAUBLG  et  al.  v.  SAME. 

(Supreme  Court  of  Kansas.     May  7,  1910.) 

1.  Pixi-oma  (1 123*)— Answeb— Genekax.  D«- 

NIAI,. 

The  usual  form  of  a  general  denial  la  tiiat 
defendant  denies  each  and  every  allegation  of 
fact  in  the  petition ;  but  an  answer  in  whldi 
defendant  "denies  each  and  every  allegation  in 
the  second  amended  petition  herein  that  is  preju- 
dicial to  defendant"  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  i  265;    Dec.  Dig.  S  123.*] 

2.  WoRns    AND    Phrases  —   "Adverse"   — 
"Pbejddiciai,." 

The  word  "adverse"  is  defined  as  "oppo- 
site," "hurtful,"  "unfavorable";  and  as  syno- 
nyms of  "prejodlcial"  are  given  "hurtful,"  "in- 
jurious,"  'disadvantageous." 

[For  other  definitions,  see  Words  and  Phrasea. 
vol.  1,  p.  223;  vol.  6,  pp.  5501,  5502;  toL  8. 
p.  7760.J 

Burcb,  X,  dissenting. 

Appeal  from  District  Court,  Wilson  Coun- 
ty ;  James  W.  Flnley,  Judge. 

Actions  by  O.  R.  Prunty  and  Nettle  B. 
Prunty  against  the  Consolidated  Fuel  &  Light 
Company,  and  by  William  Oauble  and  Lydla 
Cauble  against  the  same  defendant.  Judg- 
ments for  plaintiffs,  and  defendant  appeals. 
Reversed  and  remanded. 

Atwood  Cady,  for  appellant  B.  F.  Carter 
and  C.  W.  Shinn,  for  appellees. 

PER  CURIAM.  The  appellees  In  eadi  of 
these  cases  filed  their  petition  against  the  ap- 
pellant for  the  purpose  of  canceling  in  eadi 
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case  an  oil  and  gas  lease.  The  appellant  filed 
a  demurrer  In  each  case,  which  was  by  the 
oonrt  overruled.  Thereupon  the  appellant  in 
one  case  filed  an  answer  In  which  it  "denies 
each  and  every  all^atlon  in  the  second 
amended  petition  herein  that  Is  prejudicial  to 
the  rights  of  the  defendant" ;  and  in  the  oth- 
er case  the  appellant  filed  an  answer  which 
"denies  each  and  every  allegation  in  the 
plalntifiTs'  petition  herein  that  is  adverse  to 
the  rights  of  the  defendant"  Thereupon  the 
appellant  in  each  case  filed  a  motion  for  a 
Judgment  in  its  favor  on  the  pleadings,  and 
the  appellees  in  each  case  filed  a-  motion  for 
Judgment  on  the  pleadings  in  their  favor. 
After  argnmoit,  the  court  in  each  case  over- 
ruled the  motion  of  the  appellant  and  sus- 
tained the  motion  of  the  appelleesu 

It  must  t)e  observed  that  this  was  not  a 
submission  of  either  case  to  the  decision  of 
the  court  upon  the  pleadings;  but,  while 
each  motion  called  for  a  Judgment  upon  the 
pleadings,  the  motions  were  adversary,  each 
party  claiming  Judgment  In  Ills  favor,  the  ap- 
pellant contending  that  the  petition  stated  no 
cause  of  action  against  it,  and  the  appellees 
contending  that  the  answer  was  a  nullity  and 
raised  no  issue,  that  the  answer  denied  no 
fact  specifically,  but  left  to  the  court  to  de- 
termine what  was  "adverse"  and  "prejudi- 
cial" and  to  consider  sudi  matter  traversed. 
We  have  examined  the  petitions  and  think 
the  court  was  correct  in  overruling  the  de- 
murrer and  motion  for  Judgment  on  the 
pleadings  directed  thereta 

As  to  whether  the  motion  of  the  appellees 
for  Judgment  on  the  pleadings  was  correctly 
decided  depends  upon  whether  the  answer  in 
eadi  case  was  sufficient  to  put  the  plaintiffs 
therein  upon  their  proof ;  whether  in  fact  the 
answer  raised  any  issue.  The  usual  form  of 
a  general  denial  to  a  petition  in  this  state  is 
that  defendant  denies  each  and  every  allega- 
tion of  fact  In  the  petition  contained.  In 
Mnim  r.  Taulman.  1  Kan.  254,  81  Am.  Dec. 
606,  a  denial  In  this  form,  "denies  each  and 
every  allegation  in  plaintiff's  petition  alleged 
against  him,"  whUe  not  approved  as  good 
form,  was  held  sufficient  to  apprise  the  plain- 
tiff what  defense  was  intended  to  be  set  up 
in  bar  of  his  claim.  In  Webster's  Cnlversal 
iJictionary,  in  the  definition  of  "adverse," 
among  the  synonyms  given  are  "opposite," 
"hurtful,"  "unfavorable";  and  as  synonyms 
«rf  "prejudicial"  are  given  "hurtful,"  "InJuri- 
ons,"  "disadvantageous."  In  so  simple  a 
matter  as  a  general  denial  there  is  no  occa- 
sion to  depart  from  the  well-recognized  form, 
and  probably  the  court  could  without  prej- 
udice have  sustained  a  motion  to  make  these 
answers  more  definite  and  certain ;  but  we 
do  not  think  the  answers  were  nullities  and 
so  defective  as  to  raise  no  issue,  but  were 
sufficient  to  apprise  the  appellees  what  de- 
fense was  intended  to  be  maintained  in  bar 
of  their  claims. 


The  judgment,  therefore,  In  each  case  Is 
reversed,  and  each  case  remanded  for  further 
proceedings  in  -  accordance  with  these  views. 

BUBCB.  J„  dIssenUnc 


m  Kan.  548) 
HUGHES  V.  DBLAUTBB. 
(Supreme  Court  of  Kansas.    May  7,  1010.) 
Bjkctmbnt  (!  108*)  —  EviDKHcs— DiBEcnna 

VERDICT. 

Id  an  action  to  recover  land,  where  the 
title  appeared  to  be  In  plaintiff,  but  there  was 
evidence  tending  to  show  that  defendant  was  by 
purchase  the  equitable 'owner  of  at  least  one- 
half  of  the  property  and  entitled  to  its  posses- 
sion, and  that  plaintiff  knew  of  all  these  trans- 
actions when  be  purchased  the  property,  and 
knew  that  defendant  had  been  in  possession  of 
the  property,  paying  taxes  and  claiming  own- 
etship,  for  years  before  the  transfer  of  the  legal 
title  to  him,  it  was  error  to  sustain  a  demurrer 
to  defendant's  evidence,  and  give  judgment  for 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  EUectment, 
Dec.  Dig.  I  10&*} 

Appeal  from  District  Court,  Seward  Oonn- 
ty ;   William  H.  Thompson,  Judge. 

Action  by  A.  J.  Hughes  against  John  De- 
lautre.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

Thomas  A.  Scales  and  Albert  H.  Watkins, 
for  appellant  J.  P.  Mctaugblin  and  OL  O 
Messerly,  for  appellee. 

PER  CURIAM.  Action  to  recover  two  lot* 
in  Liberal.  In  1901  the  lots  were  owned  by 
Hughes  and  his  son-in-law,  Naylor.  Naylor 
gave  a  mortgage  on  his  half  to  Beasley  for 
$421.  There  is  testimony  that  afterwards, 
and  before  March  2,  1902,  Hughes  sold  his 
half  interest  to  Naylor.  On  that  date  Naylor 
sold  the  property  to  McMains,  who  gave  a 
new  mortgage  on  the  whole  to  Beasley  for 
$668.85.  The  mortgage  covered  $191.45  of 
debt  belonging  to  Naylor,  and  this  interest 
Naylor  assigned  to  Hughes,  who  collected  the 
money  in  August  1903.  When  Naylor  sold 
the  property  to  McMalns,  he  surrendered  pos- 
session of  the  same.  In  December,  1902,  Mc- 
Malns sold  the  property  to  Delautre  and 
Blake,  and  soon  afterwards  Blake  conveyed 
his  interest  to  Delautre.  Since  that  time  De- 
lautre has  been  in  continuous  possession  of 
the  property.  The  deeds  from  Hughes  to 
Naylor,  and  later  from  Naylor  to  McMalns, 
were  not  recorded,  and  It  Is  claimed  that  they 
were  lost.  In  1008  Hughes  obtained  a  war- 
ranty deed  to  the  lots  from  Naylor,  aad  a 
quitclaim  deed  from  McMalns,  and  then 
brought  this  action.  On  the  trial  Hughes  pro- 
duced an  abstract,  which  it  was  admitted 
showed  the  state  of  the  record  and  the  record 
title  to  the  lots  to  be  In  Hughes.  Delautre 
then  offered  evidence  tending  to  tbow  that 
Hughes  had  sold  his  interest  to  Naylor,  and 
of  the  sale  of  the  property  by  Naylor  to  'Mc- 
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Mains,  also  the  mortgages  mentioned,  some 
evidence  tending  to  show  knowledge  by 
Hughes  of  the  transfers  and  the  mortgage 
which  purported  to  cover  the  whole  property, 
u  well  as  admissions  and  statements  of  bis 
that  be  had  formerly  parted  with  his  Interest 
in  the  property,  and  also  proof  that  Delautre 
had  heen  in  possession  of  the  property  for 
about  five  years,  and  bad  paid  the  taxes  on 
it  except  for  one  year.  The  court  sustained 
a  demurrer  to  Delautre's  evidence,  and  gave 
Judgment  for  Hughes. 

This  was  error.  While  the  legal  title  ap- 
peared to  be  in  Hughes,  there  was  evidence 
tending  to  show  that  l)elautre  was  the  equl- 
t&ble  owner  of  at  least  one-half  of  the  prop- 
erty, and  entitled  to  the  possession  of  the 
sama  The  testimony  tends  to  show  that 
Hughes  knew  of  all  these  transactions  and 
transfers.  If  Naylor  had  not  conveyed  the 
lots  to  Hughes,  he  could  hardly  have  claimed 
ownership  as  against  Delautre,  because  his 
deed  to  McMalns  was  not  recorded ;  and  from 
some  of  the  testimony  it  appears  that  Hughes 
is  In  no  better  position,  at  least  as  to  the  half- 
interest  formerly  owned  by  Naylor.  He  Is 
bound  to  know  that  Delautre  had  been  in  pos- 
session of  the  property,  paying  taxes  and 
claiming  ownership,  for  years  before  the  trans- 
fer from  Naylor  to  himself,  and  must  be  held 
to  know  what  an  Inquiry  would  have  disclos- 
ed. The  testimony  of  appellant  cannot  be  Ig- 
nored. It  tended  to  show  an  Interest  and 
right  of  possession  in  Delautre,  and  a  de- 
murrer to  his  evidence  should  not  have  been 
sustained. 

Judgment  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 


(82  Kan.  406) 

DODT  T.  STATE  BANK  OP  COMMBROH. 
(Supreme  Court  of  Kansas.     May  7,  1910.) 

(Syllahut  iy  the  Court.) 
Garnishment  (|  251*)— Wrongful  Gabnish- 

MENT— MEASDRB   OF  DaMAOES. 

In  an  action  to  recover  damages  for  the 
wrongful  attachment  of  money  and  notes  by 
way  of  garnishment,  where  there  is  no  malice 
nor  grounds  for  the  recovery  of  exemplary  dam- 
ages, the  measure  of  damages  ia  interest  on  the 
money  and  notes  during  the  time  they  were  held 
under  the  garnishment  process  and  the  neces- 
sary expenses  incurred  m  regaining  possession 
of  the  property.  Neither  the  loss  of  prospective 
profits  in  the  general  business  of  the  owner  be- 
cause a  part  of  his  property  was  garnished  nor 
injury  to  his  credit  are  elements  of  damage. 

(Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  {  475;   Dec.  Dig.  S  251.»] 

Appeal  from  District  Court,  Marlon  Coun- 
ty;   O.  L.  Moore,  Judge. 

Action  by  W.  A.  Dody  against  the  State 
Bank  of  Commerce.  Judgment  for  plaintiff 
for  less  than  the  amount  claimed,  and  he  ap- 
peals.    Affirmed. 

W.  H.  Carpenter,  for  appellant  H.  8. 
Martin,  for  appellee. 


JOHNSTON,  C.  J.  This  was  an  action  to 
recover  damages  for  the  wrongful  garnish- 
ment of  the  funds  and  property  of  appellant. 
It  Is  alleged  that  the  State  Bank  of  Com- 
merce filed  an  affidavit  for  attachment  and 
caused  a  garnishment  summons  to  be  is- 
sued and  served  on  the  Marion  State  Bank, 
thus  tying  up  a  deposit  of  appellant  In  that 
bank  as  well  as  two  promissory  notes,  and 
that,  when  certain  checks  on  the  deposit 
which  came  Into  the  hands  of  the  State  Bank 
of  Commerce  prior  to  the  g^amlshment  pro- 
ceeding were  presented,  they  were  necessari- 
ly refused.  It  was  alleged,  too,  that  wbm 
the  garnishment  proceeding  was  tried  the 
district  court  decided  in  favor  of  appelant 
dissolving  the  garnishment,  and  that  upon 
appeal  this  decision  was  affirmed.  Bank  r. 
Dody,  71  Kan.  98,  79  Pac.  1092.  In  the  pres- 
ent action  the  conrt  instructed  the  Jury  tbat 
appellant  was  entitled  to  recover  any  dam- 
ages necessarily'  Incurred  in  releasing  his 
property  from  the  garnishment,  that  is,  be 
could  recover:  First,  his  personal  expenses. 
Including  the  value  of  his  time.  If  any  had 
been  proven ;  second,  he  could  recover  a  rea- 
sonable attorney's  fee  Incurred  by  him  In  se- 
curing the  release  of  Ms  property  and  the 
necessary  expenses  of  his  attorney;  and, 
third,  he  might  recover  the  Interest  xspon  the 
money  as  well  as  the  valne  of  the  property 
Impounded  by  the  garnishment.  In  tbe  find- 
ings the  Jury  allowed  him  $245.35  as  Interest 
on  the  notes ;  $185.40  as  Interest  on  the  mon- 
ey; and  $80  as  attorney's  feesi  Appellant, 
who  was  a  country  merchant  and  alsm  en- 
gaged in  the  cattle  business,  insisted  that  he 
had  sustained  a  loss  of  profits  by  reason  of 
the  wrongful  garnishment,  and  also  that  hia 
credit  was  impaired  by  the  same  cause,  for 
both  of  which  he  was  entitled  to  recover. 
The  court,  however,  Instructed  the  Jury  tbat 
these  things  were  too  remote^  speculative, 
and  uncertain  to  form  the  basis  of  a  reoor- 
ery,  and  of  this  ruling  complaint  Is  made. 

In  this  there  was  no  error.  No  malice  was 
shown,  and  there  was  no  claim  that  appel- 
lant was  entitled  to  exemplary  damages.  In 
the  absence  of  malice,  appellant  was  entitled 
to  the  actual  damages  resulting  from  being 
dispossessed  of  his  property  during  the  time 
it  was  detained,  together  with  the  necessary 
expenses  Incurred  in  gaining  possession  of 
the  same.  Aa  the  money  and  notes  were  re- 
stored to  him,  the  material  injury  suffered 
was  the  deprivation  of  their  use  while  they 
were  Impounded  by  the  garnishment.  If 
there  had  been  deterioration,  a  loss  of  part, 
or  some  special  damage,  proximately  and 
naturally  resulting  from  the  garnishment, 
this  might  have  been  recovered;  but  In  view 
of  the  character  of  the  property,  and  that  all 
taken  was  recovered,  the  valne  of  the  use  as 
well  as  the  necessary  expenses  was  a  fair 
measure  of  damages.  The  Injury  to  credit 
and  the  loss  of  profits  in  appellant's  genera: 
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business  alleged  to  have  arisen  from  the  ty- 
ing up  of  some  of  bis  capital  for  a  time  are 
collateral  disadvantages  and  are  too  specu- 
lative and  remote  to  afford  a  basis  for  assess- 
ing damages.  While  the  aathoritles  are  not 
nniform,  they  are  generally  to  the  effect  that 
the  loss  of  prospective  profits  is  not  an  ele- 
ment of  damage  in  cases  of  this  kind.  In 
some  Instances  where  the  loss  of  profits  is 
the  direct  and  proximate  result  of  a  wrong, 
and  It  can  be  measured  with  certainty,  it  Is 
allowed.  For  Instance,  In  Hoge  v.  Norton, 
22  Kan.  S74,  where  a  herd  of  cattle  were 
wrongfully  attached  and  placed  in  an  Inferi- 
or pasture  and  given  Improper  care,  which 
operated  to  prevent  the  ordinary  increase  in 
weight  and  value,  and  where  the  loss  was  the 
direct  result  of  the  wrong  and  was  suscep- 
tible of  reasonably  certain  measurement,  it 
was  held  that  the  gains  so  prevented,  might 
be  recovered.  In  somewhat  similar  cases  the 
same  measure  has  been  employed.  Brown  v. 
Hadley,  43  Kan.  267,  23  Pac.  492 ;  Enlow  ▼. 
Hawkins,  71  Kan.  633,  81  Pac.  189 ;  Gas  Go. 
V.  Bailey,  77  Kan.  296,  04  Pac.  258.  Other 
cases  furnish  examples  of  losses  of  profits 
which  were  deemed  to  be  too  remote,  con- 
tingent, and  uncertain  to  warrant  their  al- 
lowance. M.,  K.  ft  T.  Rly.  Co.  v.  City  of 
Ft,  Scott  15  Kan.  435;  Walrath  v.  Whltte- 
klnd.  26  Kan.  482;  Harvester  Works  Co.  v. 
Cummings,  26  Kao.  367;  Gas  Co.  v.  Glass 
Co.,  66  Kan.  614.  44  Pac.  621 ;  States  v.  Dur- 
kln,  65  Kan.  101,  68  Pac.  1091 ;  Hallway  Co. 
V.  Thomas,  70  Kan.  409,  78  Pac.  861. 

The  appellant  was  a  merchant  and  was 
also  engaged  in  carrying  on  a  farm  as  well 
IS  the  cattle  business.  How  far  the  deten- 
tion of  the  money  and  notes  may  have  lessen- 
id  his  profits  as  a  merchant  farmer  and 
stockman  is  largely  a  matter  of  conjecture 
Sow  mudi  of  the  losses  in  bis  general  busi- 
less  were  attributable  to  a  tying  up  of  a  part 
>t  bis  capital,  and  bow  much  to  other  causes, 
^ould  have  taken  the  jury  into  the  region  of 
ipeculatlon.  It  Is  altogether  too  remote  and 
incertaln  to  form  a  safe  basis  of  recovery, 
md  tbe  same  is  true  of  the  alleged  Injury  to 
redlt  Casper  v.  Kllppen,  61  Minn.  353,  63 
J.  W.  737,  62  Am.  St  R^.  604;  Union  Na- 
lonnl  Bank  of  Chicago  v.  Cross  and  another, 
00  Wis.  174,  75  N.  W.  992;  Myers  v.  Far- 
ell,  47  Miss.  281;  Trawlck  v.  Martin  Brown 
k>mpany,  79  Tex.  461,  14  S.  W.  564;  Mitchell 
.  Harcourt  et  al.,  62  Iowa,  349,  17  N.  W. 
81 ;  Davidson  v.  Oberthler,  42  Tex.  Civ. 
.pp.  337,  93  S.  W.  478;  Crymble  v.  Mulva- 
ey,  21  Colo.  203,  40  Pac.  499 ;  4  Sutherland 
Q  Damages,  {  1101.  See,  also,  monographic 
ote  to  Tisdale  v.  Major,  68  Am.  St  Rep. 
72. 

Tbe  value  of  tbe  use  of  the  property  may 
3  recovered,  and  where,  as  here,  it  consisted 
:  money  and  notes  that  were  withheld  from 
Dpellant  the  Interest  thereon  from  the  time 
ley  were  detained  under  tbe  garnishment  is 


a  fair  measure  of  such  value.  Apiiellant  in- 
vokes tbe  rule  of  liability  which  is  applied 
where  a  bank  refuses  to  pay  money  to  a  de- 
positor; but  AS  appellant  had  no  deposit 
with  appellee,  that  rule  does  not  apply. 

In  its  cross-petition  In  error  appellee  com- 
plains of  a  ruling  of  the  trial  court  as  to  the 
allowance  of  attorney's  fees;  but  as  its  pro- 
ceeding was  brought  under  the  old  Cod^  and 
not  within  a  year  from  the  time  tbe  motion 
for  a  new  trial  was  overruled  and  tbe  final 
judgment  rendered,  this  complaint  is  not 
open  to  our  consideration. 

The  judgment  of  the  district  court  will  be 
aflBrmed.  All  the  Justices  concurring,  exc^t 
GRAVES,  J.,  who  did  not  sit 

(82  Kan.  63» 

HAWKINS  V.   WINDHORST.t 
(Supreme  Court  of  Kansas.     May  7,  1910.) 

(Byllabut  (y  the  Court.) 

BiU3  AND  Notes  ({  92*)— Saus  (|  174»)^ 

Check— Consideration. 

The  mutual  and  concuneDt  promises  of 
parties  in  tbe  sale  and  purchase  of  cattle  where- 
m  a  check  was  given  by  tbe  purchaser  as  a 
partial  payment  for  tbe  cattle  sold  constitnte 
sufficient  consideration  for  the  check;  and, 
when  an  action  is  brought  by  the  payee  against ' 
the  drawer  on  the  protested  check,  the  drawer 
cannot  defend  on  the  ground  that  no  cattle  were 
received  by  the  purchaser,  when  It  appears  that 
the  cattle  were  tendered  to  him,  and  that  die 
nondelivery  of  them  was  due  to  the  failure  of 
the  purchaser  to  perform  bis  part  of  the  agree- 
ment 

(Kd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  i  92  ;*  Sales,  Cent  Dig.  | 
434 ;   Dec.  Dig.  j  174.»] 

Appeal  from  District  Court  Edwards  Coun- 
ty;  Charles  E.  Lobdell,  Judge. 

Action  by  Mlley  Hawkins  against  B.  C 
Windhorst  Judgment  for  defendant  and 
plaintiff  appeals.     Reversed  and  remanded. 

F.  Dnmont  Smith  and  A.  C.  Dyer,  for  ap- 
pellant G.  Polk  Cllne  and  W.  G.  Fairchild, 
for  appellee. 

JOHNSTON,  C.  J.  This  was  an  action  by 
Miley  Hawkins  to  recover  from  E.  C.  Wind- 
horst tbe  proceeds  of  a  bank  check  drawn  up- 
on her  account  by  ber  husband,  Fred  Wind- 
horst There  is  testimony  to  tbe  effect  that  - 
Fred  Windhorst  purchased  92  bead  of  cattle 
from  Hawkins,  and  as  part  payment  gave  the 
check  in  suit  to  Hawkins,  that  tbe  cattle  were 
taken  to  Wlndborst's  in  accordance  with  tbe 
agreement  but  be  declined  to  receive  them, 
and,  the  check  having  been  received  and  pro- 
tested, this  action  was  brought  It  appeared 
in  tbe  trial  that  Fred  Windhorst  had  acted  as 
agent  of  his  wife  in  business  transactions,  in- 
cluding the  Issuance  of  checks,  but  to  what 
extent  and  for  what  purposes  were  matters  of 
dispute.  The  scope  of  the  agency  of  Fred 
Windhorst  and  the  means  of  establishing  it 
were  matters  of  contention  at  the  first  trial. 
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«nd  the  Judgment  then  rendered  was  revera- 
cd  because  of  rulings  rejecting  evidence  which 
tended  to  show  that  he  was  the  agent  of  bis 
wife,  with  authority  to  sign  her  name  to  a 
check  on  her  account  Hawkins  y.  Windhorst, 
77  Kan.  674,  96  Paa  48,  17  L.  R.  A.  (N.  8.) 
219,  127  Am.  St.  Rep.  445.  On  the  second 
trial  evidence  was  received  tending  to  show 
that  Fred  Windhorst  acted  for  Ills  wife  in 
banking  matters,  that  he  d^oslted  money  in 
the  bank  in  her  name,  and  drew  checks 
against  the  account,  which  were  sometimes 
signed  E.  a  Windhorst  by  Fred  Windhorst, 
and  sometimes  signed  with  his  name  alone. 
But  checks  signed  In  either  way  were  acc^t- 
ed  by  the  bank  and  paid  from  her  deposit  and 
charged  to  her  account  This  course  of  deal- 
ing was  known  to  Hawkins  at  the  time  the 
transaction  was  had  and  the  check  delivered 
to  him  on  the  contract  Be  states  that  he 
carried  out  his  part  of  the  agreement  on 
which  the  check  was  paid  by  taldng  the  cattle 
over  to  Windhorst  and  offering  to  deliver 
them  to  him. 

At  the  close  of  the  testimony  the  court  in- 
structed the  Jury,  and  the  following  consti- 
tutes the  entire  charge,  the  latter  paragraph 
.of  which  Is  the  subject  of  complaint: 

"For  plaintiff  to  recover  In  this  case,  he 
must  prove  to  your  satisfaction  by  a  prepon- 
derance of  the  evidence  that  Mr.  Fred  Wind- 
horst had  authority  to  check  on  his  wife's  ac- 
count for  his  own  transactions;  second,  that 
he  gave  this  check  in  question  for  a  valuable 
consideration. 

"If  be  has  proven  both  of  these  facts  your 
verdict  should  be  for  the  sum  of  the  check 
with  interest  at  the  rate  of  6  per  cent  from 
Its  date. 

"If  you  believe  from  the  evidence  that  the 
check  in  question  was  given  as  a  part  of  the 
purchase  price  of  the  cattle,  which  Mr.  Wind- 
horst or  his  wife  never  received,  and  that 
they  never  actually  received  anything  for  the 
check,  then  your  verdict  should  be  for  the  de- 
fendant." 

The  contention  is  that,  as  the  cattle  were 
never  accepted  by  the  Wlndhorsts,  the  last 
paragraph  of  the  instruction  practically  ad- 
vised the  Jury  to  find  In  favor  of  the  defend- 
ant In  effect,  the  Jury  were  Instructed  that, 
unless  the  cattle  were  accepted  by  the  appel- 
lee or  her  husband,  there  was  no  considera- 
tion for  the  check.  It  was  a  written  contract, 
a  negotiable  instrument,  and  by  virtue  of  the 
statute  it  imports  a  consideration.  Gen.  St 
1909,  ii  1644,  5277.  According  to  some  of  the 
testimony,  the  check  for  $500  was  Issued  and 
delivered  to  appellant  in  the  execution  of  mu- 
tual agreements  between  the  parties.  There 
was  testimony  that  it  was  Issued  by  one  hav- 
ing authority  to  make  contracts  and  to  issue 
checks  upon  appellee's  bank  account  The 
sale  of  the  cattle  including  the  giving  of  the 
check  resulted  in  an  obligatory  contract  As- 
suming that  Fred  Windhorst  had  the  author- 


ity claimed,  and  which  be  appeared  to  have, 
the  check  was  a  pro  tanto  payment  on  tlie 
cattle  purchased.  If  it  was  given  and  taken 
for  that  purpose  and  without  other  condi- 
tions, it  was  as  much  a  payment  as  If  a  prom- 
issory note  had  been  accepted  or  as  if  cash 
had  been  paid.  As  between  the  parties,  it 
was  a  valid  Instrument  when  It  was  given  and 
accepted  because  th^e  was  not  only  the  pre- 
sumption of  consideration,  which  arises  under 
the  law,  but  there  were  the  mutual  concur- 
rent promises  between  the  parties  and  these 
constitute  a  good  consideration.  It  is  fun- 
damental that,  an  agreement  to  do  something 
as  well  as  mutual  promises  between  parties 
affords  a  sufficient  consideration  for  the  giv- 
ing of  commercial  paper.  9  Cyc.  323;  1  Parsons 
on  Notes  &  Bills,  191.  Of  course,  if  appellant 
after  taking  the  check,  had  failed  to  delirer 
the  cattle  for  which  payment  had  been  made 
by  the  check,  appellee  might  have  defended 
against  appellant's  action  on  the  ground  al 
an  entire  or  partial  failure  of  consideration, 
but  appellee  cannot  by  nonperformance  on 
her  part  destroy  the  consideration  of  the 
check  or  invalidate  the  contract.  Ai^ellant 
it  appears,  performed  his  part  of  the  contract 
and  the  other  party  cannot  as  we  have  ae«i, 
base  a  failure  of  consideration  ui>on  bis  own 
failure  to  perform. 

For  the  error  In  the  Instruction,  the  Judg- 
ment will  be  reversed,  and  the  cause  remand- 
ed for  a  new  trial.  All  the  Justices  concur- 
ring. 

(S:  Kan.   432) 
KAMEBA  V.  MISSOURI  BOILER  WORKS. 
(Supreme  Court  of  Kansas.    May  7,  1910.) 

(SyUahut  J>y  th«  Court.) 

MASTEB   and    SERVAWT    (I    293*)— INJURIEB    TO 

Servant — Instedotions— "NEOuaKNta." 
In  a  case  where  strict  accuracy  of  expres- 
sion required  an  instruction  that  it  is  the  duty 
of  an  employer  to  exeroite  ordinary  care  to  fur- 
nish his  employ^  with  a  reasonably  safe  place 
in  which  to  work,  the  omission  of  tiie  words 
italicised  is  not  groand  of  a  reversal,  where  the 
jury  were  also  told  that  the  employer  is  Uable 
only  for  such  inluriea  to  bis  employes  as  re- 
sult from  his  negligence,  and  that  "negligence" 
is  the  failure  to  use  ordinary  care. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1148;   Dec  Dig.  |  293." 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4743-47CS;  vol.  &  pp.  772^-7731.] 

Appeal  from  Court  of  Common  Pleas,  Wy- 
andotte County;   H.  J.  Smith,  Judge. 

Action  by  Fred  Kamera  against  the  Mis- 
souri Boiler  Works.  Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

Dana,  Cowherd  &  Ingraham  anjd'  J.  McCahe 
Moore,  for  appellant  Enright  &  Screech- 
field  and  E.  C.  Little,  for  appellee. 

MASON,  J.  The  Missouri  Boiler  Works, 
a  corporation,  appeals  from  a  Judgment  re- 
covered against  it  by  Fred  Kamera  on  ac- 
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count  of  personal  Injnrles  recelyed  while  In 
ItB  employ.  He  was  hurt  by  the  falling  of 
a  scaffold  on  which  he  stood  while  at  work. 
The  defendant  maintains  that  there  was 
sottiiag  in  the  evidence  tending  to  show  that 
It  knew  of  any  defect  in  the  scaffold,  or  that 
it  had  any  better  opportnnity  than  the  plain- 
tiff to  acquire  snch  knowledge.  We  con- 
clude, however,  there  was  Justification  for 
a  finding  that  the  original  construction, 
which  was  the  work  of  the  defendant,  was 
negligent,  and  that  the  resulting  Insecurity 
was  not  obvious  to  the  plaintiff.  Another 
ground  upon  which  a  reversal  is  asked  Is 
that  the  court  gave  an  Instruction  which  In- 
cluded the  statement  that  "it  Is  the  duty 
of  an  employer  *  *  *  to  furnish  his  em- 
ldoy£M  with  a  reasonably  safe  place  in  which 
to  work."  Doubtless  this  definition  was  in- 
accurate, for  the  courts  are  agreed  that  the 
employer  is  not  an  Insurer  of  the  safety 
of  the  place  In  which  his  employes  work,  but 
is  only  bound  to  use  ordinary  diligence  to 
make  tt  safe.  Tet  the  rule  has  often  been 
stated  in  substantially  the  form  adopted  by 
the  trial  court  In  a  note  In  6  L.  R.  A.  (N.  S.) 
602,  603,  in  which  the  cases  bearing  upon  ev- 
ery phase  of  the  matter  are  fully  collected 
and  classified,  it  Is  said  of  this  diversity  of 
expression:  "An  examination  of  the  opinions 
of  the  courts  on  the  subject  discloses  that 
these  different  forms  of  statement  of  the  rule 
are  often  used  interchangeably  and  as  meaning 
practically  the  same  thing.  The  tendency 
to  disregard  or  ignore  the  difference  between 
these  two  forms  frequently  manifests  Itself 
in  different  cases  decided  by  the  same  court 
Sometimes  a  single  case  even  will  afford  in- 
herent evidence  that  the  court  regarded  these 
different  statements  merely  as  different 
forms  of  the  same  rule,  and  did  not  regard 
the  variation  in  phraseology  as  affecting  the 
measure  of  the  master's  duty."  That  note 
(page  605)  cites  many  decisions  reversing 
Judgments  on  account  of  the  instruction  here 
complained  of,  and  others  (page  608)  refus- 
ing to  do  BO  because  the  rule  was  accurate- 
ly stated  elsewhere  In  the  charge.  In  the 
case  annotated  (Armour  &  Co.  v.  Russell, 
75  C.  C.  A.  416,  144  Fed.  614,  6  L.  R.  A.  [N. 
S.]  002)  that  consideration  was  held  Ineffec- 
tual to  cure  the  error;  the  court,  making  an 
extreme  application  of  the  doctrine  of  pre- 
sumed prejudice,  saying:  "The  presumption 
•  •  •  is  that  error  produces  prejudice. 
It  is  only  when  the  fact  so  clearly  appears 
as  to  be  beyond  doubt  that  an  error  chal- 
lenged did  not  prejudice,  and  could  not  have 
prejudiced,  the  complaining  party  that  the 
rule  that  error  without  prejudice  is  no 
ground  for  reversal  Is  applicable."  Page  417 
of  76  C.  a  A.,  page  615  of  144  Fed.  (6  L. 
R.  A.  [N.  S.]  602). 

In  the  present  case  the  Jury  were  told  in 
effect  that  a  recovery  depended  upon  the 
proof  of  negligence  In  the  construction   or 


maintenance  of  the  scaffold,  and  that  by 
negligence  was  meant  a  failure  to  exercise 
ordinary  care.  We  cannot  believe  they  were 
misled  as  to  ttie  true  measure  of  the  de- 
fendant's responsibility.  An  Instruction  ask- 
ed by  the  defendant  contained  the  phrase 
"under  the  law  defendant  was  only  obligated 
to  furnish  plaintiff  with  a  reasonably  safe 
place  to  work."  A  new  trial  ought  not  to 
be  granted  merely  because  the  instructions 
include  an  expression  which,  although  not 
strictly  accurate,  has  been  repeatedly  used 
by  reviewing  courts. 

The  Judgment  Is  affirmed.  All  the  JnsticeB 
concurring. 

(82  Kan.  4m 
HOLLINGSWORTH  v.  WESTERN  UNION 
TELEGRAPH  CO. 
(Supreme  Court  of  Kansas.    May  7,  1910.) 

(BvUahut  ly  th«  Oourt.) 

Teleobaphs  and  Teuthones  (SI  66,  71*)— 
Failtjbe  to  Deliveb  Messaqe— Damages. 
In  an  action  for  damages  for  the  failure 
to  deliver  a  death  message,  held,  that  the  evi- 
dence shows  such  wanton  and  reckless  disre- 
gard of  the  rights  of  the  plaintiff  as  warrant 
exemplary  damages,  and  that  the  sum  of  $700 
allovred  by  the  jury  is  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Telegraphs' 
and  Telephones,  Cent  Dig.  |  74;  De&  Dig.  H 
66,  71.»] 

Porter,  J.,  dissenting. 

Appeal  from  District  Oourt  Shawnee 
County ;   A,  W.  Dana,  Judge. 

Action  by  Merle  Hollingswortb  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.. 
Affirmed. 

Charles  Blood  Smith,  Samuel  Bamum,  and 
George  H.  Fearons,  for  appellant  J.  B.  Lar- 
imer and  C.  F.  Spencer,  for  appelleew 

PORTER,  J.  Plaintiff  stied  for  damages 
occasioned  by  the  failure  of  the  defendant  to 
deliver  a  telegram  informing  her  of  the  dan- 
gerous illness  of  her  father.  The  telegram 
was  sent  from  Carthage,  Mo.,  March  7, 1008, 
at  0  '.30  p.  m.  It  was  addressed  to  the  plaintiff 
at  her  residence.  No.  626  Tyler  avenue,  Tope- 
ka,  and  was  received  at  Topeka  at  9 :40  p.  m. 
It  was  not  delivered  until  about  10  o'clock  the 
next  morning,  and  the  plaintiff  failed  to  reach 
the  bedside  of  her  father  until  several  hours 
after  bis  death,  which  occurred  after  midnight 
March  8th.  If  the  telegram  had  been  prompt- 
ly delivered  on  the  night  that  it  was  sent 
she  could  have-  taken  an  earlier  train  and 
reached  her  father's  bedside  about  nine  hours 
before  his  death.  On  account  of  not  having 
.received  an  answer  to  the  first  telegram,  a 
second  was  sent  from  Carthage  on  the  morn- 
ing of  the  8th,  and  the  plaintiff  repaid  her 
sister  the  toll  for  both,  amounting  to  $1.60. 
The  Jury  awarded  her  $700  damages.  The 
defendant  appeals. 
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We  find  nothing  rabstantlal  tn  any  of  the 
dalms  of  error  with  respect  to  the  Introduc- 
tion of  evidence  or  the  instructions.  The  oa 
ly  real  question  In  the  case  Is  whether  the 
damages  are  excessive.  The  testimony  of  the 
dtfendant  was  that  the  message  was  sent  out 
for  delivery  within  10  minutes  after  It  was 
received;  that  It  was  taken  to  the  bouse 
where  the  plaintiff  lived.  She  and  her  sister 
occupied  only  a  part  of  the  house  at  No.  626 
Tyler  avenue,  and  It  was  admitted  that  nel' 
ther  of  them  was  at  home  at  the  time,  and  that 
they  did  not  return  until  some  time  after  10 
o'<dock  that  night  The  rules  of  the  company 
do  not  provide  for  the  delivery  of  messages 
between  midnight  and  8  o'clock  a.  m.  This 
message  was  sent  out  on  the  first  delivery  the 
next  morning,  which  was  Sunday,  and  was 
delivered  to  the  plaintiff  about  10  o'clock  in 
the  forenoon. 

The  evidence  tending  to  show  that  an  at- 
tempt was  made  to  deliver  the  telegram  on 
the  night  It  was  received  consisted  of  the 
testimony  of  the  delivery  clerk,  who  testified 
that  he  remembered  the  message  coming  in 
«nd  knew  he  sent  it  out  by  a  boy.  The  de- 
livery sheet  was  Introduced  in  evidence  show- 
ing that  it  was  sent  out  at  9 :45  p.  m.  and  re- 
turned at  10  p.  m.  The  witness  who  made 
the  entries  on  this  sheet  testified  to  them. 
He  also  testified  that  this  was  the  only 
message  he  sent  with  the  l>oy  on  that  trip. 
The  messenger,  a  boy  17  years  old,  testified 
that  he  took  the  message  and  went  first  to 
No.  624  Tyler  avenue,  and  was  told  on  In- 
quiry that  No.  626  was  next  door  south ;  that 
he  went  there  and  knocked  four  or  five  times, 
but  was  unable  to  raise  any  one ;  that  it  was 
a  double  house;  that  be  then  went  to  the 
south  half  of  the  house,  and  inquired  if  they 
could  tell  him  where  the  party  was  that  liv- 
ed at  No.  626;  that  be  was  Informed  there 
that  the  party  bad  not  been  home  for  several 
days ;  that  be  made  other  inquiries,  but  was 
unable  to  deliver  the  message  and  returned 
it 

On  the  part  of  the  plaintiff  Mrs.  Oarrigus 
testified  that  she  lived  in  a  part  of  the  house 
at  No.  626  Tyler  avenue ;  that  she  was  alone 
in  the  house  that  night;  that  there  was  a 
light  In  the  front  room  and  in  the  dining 
room ;  that  no  one  came  to  the  bouse  inquir- 
ing for,  the  plaintiff  or  left  any  word  or  any 
message  for  her  that  evening.  The  testimony 
of  the  plaintiff  also  shows  that  the  place  to 
which  tbe  telegram  Is  addressed  Is  only  about 
five  blocks  from  the  telegraph  office  where  it 
was  received;  that  the  plaintiff  and  her  sM- 
ter  had  lived  at  No.  626  Tyler  avenue  for  1% 
years;  that  the  plaintiff  for  about  4  years 
prior  thereto  hod  been  employed  In  the  mil- 
linery business  at  Paxton  &  Paxton's  store, 
and  was  acquainted  with  all  the  employ^  of 
that  firm,  and  with  the  people  living  on  the 
east  side  of  the  street  in  her  block ;  and  that 
at  the  time  the  telegram  was  received  her 


name  appeared  In  the  dty  directory  with  her 
occupation  given  as  that  of  a  milliner  with 
Paxton  &  Paxton,  and  her  address  as  No.  626 
Tyler  avenue.  It  was  also  shown  In  evidence 
that,  it  being  Saturday  night,  the  store  where 
plaintiff  was  employed  remained  open  for 
business  until  10  o'clock,  at  which  time  the 
plaintiff  left  the  store  and  went  to  her  home. 
The  defendant  does  not  claim  to  have  made 
any  effort  to  deliver  the  telegram  at  the  place 
where  plaintiff  was  employed. 

Inasmuch  as  the  Jury  may  have  disbelieved 
the  testimony  of  the  defendant  tending  to 
show  an  .honest  effort  to  deliver  the  message 
on  the  night  It  was  received,  and  In  view  of 
the  fact  that  no  effort  was  made  to  deliver  it 
at  plaintiff's  business  address  which  conld 
have  been  easily  ascertained  by  referring  to 
the  ci^  directory,  the  amount  awarded  by  the 
Jury  cannot  be  considered  excessive. 

The  Judgment  is  therefore  affirmed. 

JOHNSTON,  C.  J.,  and  BURGH,  MASON. 
SMITH,  GRAVES,  and  BENSON,  JJ,  con- 
curring. 

PORTER,  J.  (dissenting).  In  this  case 
there  is  an  absence  of  evidence  disclosing  any 
such  aggravated  circumstances  or  wanton  dis- 
regard of  the  rights  of  the  parties  na  waa 
shown  in  the  case  of  Telegraph  Co.  ▼.  Gil- 
strap,  77  Kan.  191,  94  Pac.  122,  and  In  Tele- 
graph Co.  V.  Lawson,  66  Kan.  660,  72  Pac 
2S3.  The  writer  Is  therefore  of  the  opinion 
that  the  plaintiff  should  be  required  to  remit 
one^balf  of  the  Judgment  As  said  by  the 
court  in  Telegraph  Co.  v.  Bodkin,  79  Kan. 
702,  796,  101  Pac.  052,  654 :  "The  award  of 
exemplary  damages  should  be  measured  ac- 
cording to  the  circumstances  of  aggravation 
or  mitigation,  and  made  reasonable  in  view  of 
the  conduct  of  the  wrongdoer  In  the  partlcn- 
lar  case.  The  amount  should  not  be  so  small 
as  to  be  trifling,  nor  so  large  as  to  be  unjust 
but  such  as  candid  and  dispassionate  minds 
can  approve  as  a  punitive  example  to  warn 
against  similar  lapses  from  duty." 

(Sa  Kan.  S«) 
ROLAND  T.  ST.  JOSE^PH  te  G.  I.  RT.  Oa 
'   (Supreme  Court  of  Kansas.     May  7,  1910.) 

Waters  and  Wateb  Codrses  (|  1T9*)  — 
BaiDQES— Obstruction  of  Wateb  Couaes. 
A  petition,  alleging  that  defendant  railroad 
crossed  a  river  at  a  point  where  the  waters  oc- 
casionally overflowed  the  low  ground  on  each 
side,  and  that  to  prevent  an  obstruction  it  was 
necessary  to  have  an  opening  several  hundr^ 
feet  on  each  side  of  the  river,  but  that  defend- 
ant constructed  its  roadbed  on  an  embankment 
with  only  a  short  bridge  over  the  river,  which 
was  insufficient  to  carry  off  the  water  at  or- 
dinary high-water  mark,  and  that  the  embank- 
ment obstructed  the  water  and  the  overflow  of 
the  low  ground  to  plaintiff's  damage,  showed  a 
violation  of  the  railroad  company's  obligation 
to  provide  for  the  overflow  water,  and  was  not 
demurrable. 

[EM.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  S  170.*] 
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Appeal  from  District  Court  Doniphan 
County;  William  I.  Stuart,  Judge. 

Action  by  John  O.  Roland  against  the  St. 
Joseph  ft  Grand  Island  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed. 

8.  M.  Brewster  and  Ryan  ft  Ryan,  for  ap- 
pellant J.  J.  Baker  and  R.  A.  Brown,  for 
appellee. 

PER  CURIAM.  John  C.  Roland  brought 
an  action  against  the  St  Joseph  &  Orand 
Island  Railway  Company  to  recover  damages 
on  account  of  the  flooding  of  his  lands,  oc- 
casioned by  Its  bridge  across  a  stream.  His 
petition  was  held  to  be  fatally  defective,  and 
he  appeala  Its  allegations,  so  far  as  here 
Important  are  In  substance  that  the  de- 
fendant's railroad  crosses  Wolf  river  at  a 
point  where  the  waters  of  that  stream  occa- 
sionally overflow  the  low  ground  on  each 
aide,  the  roadbed  being  upon  an  embankment 
some  six  feet  high,  measured  from  the  lev- 
el of  such  low  ground;  that  "said  defendant 
•  •  •  knew  •  •  •  that  said  stream 
overflowed  as  aforesaid  and  widened  out  on 
^tber  side,  and  that  it  required,  and  was 
necessary  to  have,  an  opening  of  several  hun- 
dred feet  on  either  side  of  said  Wolf  river 
to  carry  off  the  water  In  time  of  heavy  rains 
and  floods,  yet  said  defendant  constructed 
said  roadbed  as  aforesaid,  and  as  a  part 
thereof  constmcted  a  short  bridge,  not  to 
exceed  90  feet  In  length,  with  piling  driven 
down  In  the  stream  and  timbers  extending 
down  about  30  Inches  below  the  top  •  •  • 
of  said  roadbed,  entirely  insufficient  to  carry 
off  the  water  at  ordinary  high-water  mark, 
and  insufficient  to  let  the  water  of  said  Wolf 
river  pass  through  or  under  said  roadbed; 
that  said  embankment  roadbed,  and  bridge 
were  so  constructed  as  aforesaid  that  the 
'same  formed  *  *  *  a  dam  and  obstruc- 
tion to  the  water  of  said  Wolf  river  and  the 
overflow  water  of  the  low  ground  on  either 
Bide  thereof;  that  the  said  roadbed,  bridge, 
and  railroad  were  so  constructed  •  •  • 
negligently,  carelessly,  and  willfully,  and 
with  full  knowledge  that  the  same  would 
dam  up  the  water  of  Wolf  river,  and  the 
overflow  water  therefrom,  in  times  of  high 
water  and  floods,  damage  plalntitT's  lands 
and  crops."  The  defendant  claims  that  the 
petition  shows  that  the  water,  the  obstruc- 
tion of  which  is  alleged  to  have  caused  the 
plaintiff's  Injury,  had  overflowed  the  banks 
of  the  stream,  and  was  therefore  surface 
water,  which  could  be  obstructed  without 
occasioning  liability.  The  allegation  Is  that 
the  embankment  and  bridge  operated  as  a 
dam  to  the  water  of  the  river,  as  well  as 
to  the  overflow,  so  that  the  contention.  If 
otherwise  good,  would  not  apply  to  the  en- 
tire pleading.  The  record,  however,  fairly 
presents  the  question  whether  the  obligatlcm 
of  a   railroad   company  In  la.ving  Its  track 


over  a  stream  and  the  adjacent  low  ground 
Is  merely  to  allow  room  for  the  passage  of 
so  much  water  as  can  be  carried  within  the 
banks.  This  question  has  already  been  an- 
swered In  the  negative  In  Manufacturing  Co. 
V.  Bridge  Co.,  81  Kan.  616,  106  Pac.  1034,  and 
upon  the  authority  of  that  case  the  Judgment 
must  be  reversed. 


(n  Kao.  tsn 
WA  KEBNET  LAND  ft  INVESTMENT  CO. 
V.  ANDREW  et  al. 
(Sapreme  Court  of  Kansas.    May  7,  1910.) 

Taxation  (i  762*)— Tax  Deed— Sdbsequkrt 

Taxes— DiSTBiBUTioN. 

Where  a  five  year  old  compromise  tax  deed 
which  was  void  on  its  face  for  failure  to  ledte 
how  much  of  the  total  consideration  was  ap- 
plied to  each  of  the  several  tracts  conveyed  stat- 
ed the  amount  tor  which  each  tract  was  orig- 
inally sold  and  also  for  which  the  taxes  weie 
compromised,  but  did  not  recite  what  part  of  the 
amount  which  was  paid  as  subsequent  taxes  for 
one  year  accrued  against  each  tract.  It  will  be 
presumed  that  the  total  payment  on  that  amount 
was  distributed  in  the  proportion  indicated  by 
the  original  selling  prices,  and  this  presump- 
tion will  not  be  altered  by  the  fact  that  the 
amonnts  fixed  by  the  compromise  did  not  bear 
the  same  relation  to  eadi  other. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  7e2.»] 

Appeal  from  District  Court  Greeley  Coun- 
ty ;   Charles  B.  Lobdell,  Judge. 

Action  by  the  Wa  Keeney  Land  &  Invest- 
ment Company  against  George  H.  Andrew 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants anieal.    Reversed  and  ronanded. 

D.  R.  Beckstrom,  for  appellants.  W.  M. 
Glenn,  Lee  Monroe,  and  Geo.  A.  KUna^  for  ap- 
pellee. 

PER  CURIAM.  The  sole  question  present- 
ed in  this  case  is  whether  a  five  year  old 
compromise  tax  deed  which  was  Iield  to  be 
void  upon  its  face  for  a  failure  to  recite  how 
much  of  the  total  consideration  was  applied 
to  each  of  the  several  separate  tracts  convey- 
ed can  be  validated  by  a  presumption  to  be 
drawn  from  the  other  recitals.  In  Gibson  ▼. 
Kueffer,  69  Kan.  534,  77  Paa  282,  the  court 
decided  that  the  statute  required  a  tax  deed 
covering  several  separate  tracts  to  show  not 
only  how  much  each  was  originally  sold  for, 
but  also  for  how  much  It  was  conveyed.  The 
deed  there  Involved  was  held  Invalid  because 
the  amounts  paid  for  subsequent  taxes  were 
stated  merely  In  gross,  but  whether  these 
amounts  could  have  been  apportioned  upon 
any  presumption  to  be  derived  from  otiier 
parts  of  the  deed  was  not  considered.  In  Na- 
gle  V.  Tleperman,  74  Kan.  63,  85  Pac.  941,  8S 
Pac.  969,  a  somewhat  similar  deed  was  In- 
volved, but  there  the  taxes  upon  the  several 
tracts  happened  to  have  originally  been  equal, 
and  the  suggestion  naturally  arose  out  of  that 
situation  that.  In  the  absence  of  anything  to 
indicate  the  contrary,  the  presumption  would 
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be  that  the  equality  contlnnetL  In  Kessler 
T.  Polkoeky,  81  Kan.  69,  105  Pac.  7,  although 
the  amoUBts  for  which  the  tracts  were  sold 
were  unequal,  it  was  held  that  upon  the  pre- 
eumption  of  continuity  the  subsequent  taxes 
should  be  deemed  to  have  accrued  against 
each  in  the  same  proportion.  In  Van  Hall  t. 
Ooertz,  82  Kan.  142,  107  Pac.  634^  the  prin- 
ciple was  applied  to  a  compromise  tax  deed. 

Here  the  deed  states  the  amount  for  which 
each  tract  was  originally  sold,  and'  also  the 
amount  for  which  the  taxes  against  It  were 
compromised.  It  does  not  recite,  however, 
what  part  of  an  amount  which  was  paid  as 
subsequent  taxes  for  one  year  accrued  against 
each  tract  In  accordance  with  the  cases 
cited,  it  will  be  presumed  that  the  total  pay- 
ment on  this  account  was  distributed  In  the 
proportion  indicated  by  the  original  selling 
prices.  That  the  amounts  fixed  by  the  com- 
promise did  not  bear  the  same  relation  to 
each  other  will  not  alter  the  presumption. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance herewith. 

(82  Kan.  648) 

LBXIOMPTB  v.  SMITH  et  al. 
(Supreme  Court  of  Kansas.    May  7,  1910.) 

1.  Taxation  (S  762*)— Tax  DBaH>— Skpakatb 
Tbacts — Consideration. 

Where  land  covered  bv  a  tax  deed  was  sold 
in  four  separate  tracts  and  the  deed  showed  the 
price  of  each  tract,  the  aggregate  of  which  was 
the  exact  consideration  recited  in  the  granting 
clause,  the  deed  was  not  objectionable  for  fail- 
ure to  show  the  amount  for  which  each  tract 
was  conveyed. 

[Bd.  Note.— For  other  cases,  see  Tazatjon, 
Dec  Dig.  8  762.*] 

2.  Taxation  (§  762*)— Tax  bsKn— Rbcitals 
— SuBSKquBNT  Taxes. 

Since  payment  of  subsequent  taxes  is  no 
part  of  tlie  consideration  for  a  tax  deed,  it  need 
not  recite  the  amount  of  such  taxes  paid  by 
the  purchaser. 

[Ed.    Note.— For   other   cases,    see   Taxation, 
Cent  Dig.  I  1514 ;   Dec.  Dig.  i  702.*] 
8.  Taxation   ({  762*)— Tax   Deei>— Highest 

BiDDEH. 

Since  the  highest  bid  that  can  be  received 
at  a  tax  sale  is  the  entire  amount  of  taxes,  in- 
terest, penalties,  and  costs,  and  the  only  higher 
bid  is  the  entire  amount  thereof  for  a  portion 
of  the  tract,  a  tax  deed  reciting  that  no  one 
oCfered  to  take  a  less  quantity  of  land  than  the 
description  sufficiently  showed  that  the  purchas- 
er was  the  best  bidder  at  the  tax  sale. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Dea  Dig.  {  762.*] 

4.  Taxation    (S   761*)— Tax    Deed— Sevebax 
Description's— CpRTtFicATE  of  Sale. 

A  tax  deed  for  four  separate  lots  recited 
tiiat  "the  said  property  was,  seyoially  as  afore- 
said, struck  oCf  to  him  [the  purchaser]  at  the 
prices  aforesaid  and  a  certificate  of  purchase 
issued  to  him  by  the  treasurer."  Held  that, 
though  the  recital  of  the  certificate  is  in  the 
singular  number,  the  deed  having  been  of  record 
for  five  years,  tii?  recital  would  be  construed  as 
though  the  word  "severally"  was  repeated  aft- 
er the  word  "and,"  making  it  read  "and  sev- 
erally a  certificate  of  purchase  was  issued   to 


falm  by  the  purchaser,"  and,  as  so  construed,  the 
deed  was  not  objectionfible  for  failure  to  show 
the  issuance  for  a  sepiarate  certificate  of  sale 
for  each  tract 

[Ed.  Note.— For  otlier  cases,  see  Taxation, 
Dec.  Dig.  I  761.*1 

Appeal  from  District  Court,  Kearny  Coun- 
ty;  W.  H.  Thompson,  Judg& 

Action  by  W.  F.  Lecompte  against  I*.  V. 
Smith  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    AiBrmed. 

Lee  Monroe  and  Qeorge  A.  Kline,  for  ap- 
pellant O.  H.  Foster,  Fred  J.  BTaofl^  and 
Edgar  Foster,  for  appelleeB. 

PER  CDRIAM.  The  aK>eUant  brougtit 
this  action  to  set  aside  a  tax  deed  Issued  to 
the  appeUeeU  V.  Smith.  At  the  time  of 
bringing  the  action,  the  tax  deed  had  been  at 
record  more  than  five  years,  and  the  appel- 
lees were  In  possession  of  the  land.  The 
question  involved  is  whether  the  tax  deed  is 
void  upon  its  face.  If  valid  upon  ita  face, 
the  judgment  of  the  court  most  be  affirmed. 

Three  objections  are  made  to  the  validity  of 
the  deed.  The  first  is  for  a  failure  to  atate 
in  the  deed  the  amount  for  which  eadi  tract 
was  conveyed.  The  land  In  question  was 
sold  in  four  separate  tracts.  Aa  shovni  by 
the  face  of  the  deed,  the  first  tract  No.  1. 
was  sold  for  (18.20;  No.  2,  for  (10.88;  No. 
3,  for  $6.76;  No.  4,  for  $6.92.  The  aggregate 
of  these  amounts  is  $37.74,  which  la  the 
exact  consideration  recited  In  the  granting 
clause  of  the  deed  for  the  conveyance.  The 
deed  on  its  face  alao  undertakes  to  recite  the 
amount  of  taxes  paid  by  the  purchaser  on 
each  tract  for  the  four  years  following  the 
sale;  but  this  is  not  a  necessary  redtal,  as 
the  payment  of  subsequent  taxes  was  no  part 
of  the  consideration  for  which  the  deed  was 
made.  Jones  v.  Garden  City,  SI  Kan.  69,  106 
Pac.  997. 

The  second  objection  is  that  the  deed  fails 
to  show  with  certainty  that  the  appellee  was 
the  best  bidder  at  the  tax  sale.  We  think 
the  deed  is  not  open  to  this  objection.  It  re- 
cites: "And  whereas,  at  the  place  aforesaid. 
as  they  were  as  aforesaid  severally,  and  In 
due  course,  offered  for  sale,  and  sold  to  Ij. 
V.  Smith  of  the  county  of  Finney  and  atate 
of  Kansas,  •  •  •  having  ofTered  to  pay 
the  whole  amount  of  taxes,  interest  penalty, 
and  costs  then  due  and  remaining  unpaid  on 
each  of  the  sa.Id  parcels,  tracts,  and  lota  of 
said  property  hereinbefore  described  and  sev- 
erally numbered,  to  wit  on  the  parcel,  tract 
or  lot  in  said  description  numbered  1,  the 
sum  of  thirteen  dollars  and  twenty  cents 
($13.20);  on  that  numbered  2,  ten  dollars 
and  eighty-six  cents  ($10.80) ;  on  that  num- 
bered 3,  six  dollars  and  seventy-six  cents 
($6.76) ;  on  that  numbered  4,  six  dollars  and 
ninety-two  cents  ($6.92);  tot  the  whole  of 
each  of  said  parcels,   tracts,   and   lots,  re- 
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BpectiTely,  wUch,  as  to  eacb  of  them  was 
the  least  quantity  bid  for,  and  payment  of 
said  several  snms,  aggregating  the  sum  of 
thirty-seven  dollars  and  seventy-four  cents, 
having  been  made  by  him  to  the  treasnrer, 
the  said  property  was,  severally  as  aforesaid, 
Btrnck  off  to  him  at  the  prices  aforesaid,  and 
a  certificate  of  purchase  Issued  to  him  by  the 
treasnrer."  The  deed  shows  that  the  appellee 
Smith  bid  the  whole  amount  of  taxes.  Inter- 
est, penalty,  and  costs  on  each  tract,  which 
as  to  each  of  them  was  the  least  qnantlty 
bid  for.  The  highest  bid  that  can  be  rec^ved 
at  a  tax  sale  la  the  entire  amount  of  taxes, 
interest,  penalties,  and  costs,  and  the  only 
better  bid  there  can  be  is  that  some  one 
should  bid  to  take  a  portion  of  a  tract  at  the 
entire  amount  The  tax  deed  recites  that  no 
one  offered  to  take  a  less  quantity  of  land; 
hence  It  appears  the  land  was  sold  for  the 
highest  bid  possible,  and  it  is  not  to  be  pre- 
sumed that  there  were  two  best  bids. 

The  third  objection  is  that  the  deed  shows 
affirmatively  that  the  treasurer  failed  to  Is- 
sue a  separate  certlfl<?ate  of  sale  for  each 
tract  of  land.  The  recital  of  the  deed  is  "the 
said  property  was,  severally  as  aforesaid, 
struck  off  to  him  at  the  prices  aforesaid,  and 
a  certificate  of  purchase  issued  to  him  by 
the  treasurer."  It  was  the  duty  of  the  treas- 
urer to  Issue  a  separate  certificate  for  each 
tract  of  land  sold,  although  several  tracts  of 
land  may  be  embraced  in  one  tax  deed,  and 
the  recital  here  is  that  the  tracts  were  sever- 
ally struck  off  to  the  purchaser  and  a  certifi- 
cate of  purchase  issued  to  him  by  the  treas- 
urer. While  this  recital  of  certificate  is  In 
the  singular  number,  indulging  the  presumi> 
tlon  which  should  be  indulged  to  support 
every  tax  deed  which  has  been  of  record 
more  than  five  years,  we  should  repeat  the 
word  "severally"  after  "and,"  making  it  read, 
"and  severally  a  certificate  of  purchase  was 
Issued  to  him  by  the  treasurer." 

Indulging  the  presumptions  which  it  has 
been  rei>eatedly  held  by  this  court  should  be 
Indulged  to  sustain  a  tax  deed  under  the 
provisions  of  section  7680,  Oen.  St  1901,  this 
deed  should  be  held  valid  on  Its  face;  and 
the  Judgment  Is  affirmed. 


(82  Kao.  468) 
WArr  V.  MISSOURI,  K.  4  T.  RT.  CO. 
(Supreme  Coart  of  Kansas.     May  7,  1910.) 

(Bvttabut  by  the  Court.) 

1.  Cabbierb   (S   230*)— Injuries   to   Stock- 
Questions    FOB    COUBT    AND    JURT  —  CON- 

rucTiNo   Evidence. 

In  an  action  by  a  shipper  against  a  rail- 
road company  to  recover  damages  for  injariea 
to  stock  alleged  to  have  been  caused  by  delay  in 
transportation,  \^'be^e  the  principal  gaestion  in 
dispute  was  whether  the  shipment  was  made  un- 
der a  written  contract  as  the  defendant  claim- 
ed, or  under  the  common  law  as  the  plaintiff 


claimed,  and  the  evidence  was  conflictinf.  It 
was  error  for  the  court  to  hold  as  a  matter  of 
law  that  the  contract  was  not  binding  on  tba 
plaintiff. 

(E}d.  Note.— For  other  cases,  see  Oanlen, 
Dec  Dig.  I  230.*] 

2.   PaiNCIPAI,  AND  AQETT  (I  170*)— CONTRACft 

— Ratification. 

Upon  the  evidence  in  this  case.  It  was  error 
to  deny  a  request  for  an  instruction  to  the  ef- 
fect that,  if  the  plaintiff  used  the  contract  upon 
which  the  defendant  claimed  the  stock  was  ship- 
ped in  order  to  secure  a  return  pass  from  the 
point  of  destination,  and  thereby  obtained  from 
the  defendant  Bomething  of  value  which  he 
would  not  otherwise  have  obtained,  he  must  be 
held  to  have  ratified  the  execution  and  signing 
of  the  contract,  although  he  may  not  have  ex- 
pressly authorized  any  one  to  sign  it  for  him. 

fEd.  Note. — ^For  other  cases,  see  Principal  and 
Acent  Cent  Dig.  {!  638-643;  Dec.  Dig.  | 
170.*) 

3. .  BviDENCB  (S   208*)  —  Admissions— PtEAD- 

INOS. 

While  an  abandoned  pleading  no  longer 
serves  to  define  the  issues,  It  has  some  eviden- 
tiary force  in  the  nature  of  an  admission  on  the 
part  of  the  pleader,  and  should  be  received  in 
evidence  tor  what  it  is  worth. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §{  713-725 ;    Dec.  Dig.  |  20a*] 

Appeal  from  District  Court,  Bourbon  Coun- 
ty;   John  C.  Cannon,  Judge. 

Action  by  D.  M.  Watt  against  the  Missou- 
ri, Kansas  A  Texas  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

John  Madden  and  W.  W.  Brown,  for  ap- 
pellant   John  H.  Craln,  for  appellee. 


PORTER,  3.  Plaintiff  sued  to  recover  for 
Injuries  to  a  car  load  of  horses  shipped  from 
Ft  Scott,  Kan.,  to  Ft  Worth,  Tex.  The  pe- 
tition alleged  that  the  shipment  was  under  a 
written  contract,  a  copy  of  which  was  at- 
tached thereto.  The  horses  were  shipped  on 
the  afternoon  of  September  14,  1906,  and  It  is 
Claimed  that  they  should  have  arrived  at  Ft 
Worth  In  about  36  hours,  which  would  have 
been  Sunday  morning ;  that  In  fact  they  ar- 
rived Monday  morning;  that  they  wore  en 
route  about  27  hours  longer  than  they  should 
have  been;  that  the  car  was  left  standing 
at  different  places  on  the  road  for  several 
hours,  and  was  switched  around  to  such  an 
extent  that  the  horses  were  crowded  and 
several  of  them  were  injured.  The  court 
sustained  a  demurrer  to  the  petition,  pre- 
sumably on  the  ground  that  there  was  no  al- 
legation that  the  plaintiff  had  given  written 
notice  of  the  Injuries,  as  provided  In  the  writ- 
ten contract  The  plaintiff  then  filed  an 
amended  petition,  setting  up  a  common-law 
shipment,  and  alleging  that  the  averment  in 
the  former  petition,  to  the  effect  that  the 
horses  were  shipped  under  a  written  oontract 
was  a  mistake  of  fact  made  by  his  attorney, 
and  that  there  was  no  contract  in  writing. 
The  answer  was  a  general  denial,  and  an 
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arerment  that  the  shipment  was  made  under 
a  written  contract,  a  copy  of  which  was  at- 
tached to  the  answer  as  "Exhibit  A,"  which 
is  identical  with  the  contract  set  out  In  the 
flrst  petition.  The  answer  then  alleged  as 
a  defense  the  failure  of  the  plaintiff  to  give 
written  notice  of  the  claim,  and  also  that  the 
plaintiff  by  the  terms  of  the  contract  re- 
leased the  value  of  the  horses  to  $100  per 
head.  There  was  a  further  defeause  that,  in 
accordance  with  the  United  States  statutes, 
the  defendant  was  compelled  to  unload  the 
horses  for  water,  feed,  and  rest,  which  it  did. 
The  rq>ly  was  a  verified  denial  of  the  writ- 
ten ezecuti<m  of  the  contract,  or  that  the 
same  was  signed  by  any  one  having  authority 
from  the  plaintiff  to  sign  his  nama  On  the 
trial  the  evidence  showed  that  D.  M.  Watt, 
the  plaintiff,  had  bought  and  shipped  horses 
and  mules  for  several  years;  that  In  1900 
he  made  from  25  to  30  shipments  to  Texas; 
that  be  ordered  the  car  for  the  horses  In 
question  through  an  employ^  of  the  horse  and 
mule  market  at  Ft  Scott  This  employs  gave 
the  order  to  the  station  agent  of  the  defend- 
ant by  telephone.  The  company  set  the  car 
out  at  the  place  requested,  and  it  was  loaded 
and  the  shipment  made. 

The  plaintiff  testified  that  he  usually  made 
his  shipments  under  contracts  similar  to  Ex- 
hibit A ;  that  he  went  to  the  railway  station 
on  the  day  of  the  shipment  in  question  for 
the  purpose  of  signing  a  contract;  that  be 
found  no  one  at  the  station,  and  came  away 
without  seeing  the  agent  He  did  not  go  with 
the  horses,  but  took  a  passenger  train  to  Ft 
Worth.  After  the  horses  were  shipped,  and 
on  the  same  day,  be  sent  one  McLaughlin, 
an  employ^  of  the  horse  and  mule  market,  to 
the  station  agent  to  procure  the  contract  and 
mail  It  to  him  at  Ft  Worth  so  that  he  might 
get  a  return  pass.  The  evidence  is  that  when 
McLaughlin  asked  the  agent  for  the  contract 
the  agent  requested  hfm  to  sign  the  same  and 
to  sign  it  P.  M.  Watt  Instead  of  D.  M.  Watt, 
because  that  was  the  name  of  the  shipper  as 
the  agent  understood  it  over  the  telephone. 
MtiLaughlin  signed  it  P.  M.  Watt,  and  re- 
ceived a  duplicate  copy,  which  he  sent  to  the 
plaintiff  at  Ft  Worth.  Across  the  face  of  It 
appeared  the  words,  in  red  ink,  "Contract  sign- 
ed by  Ed  McLaughlin."  At  Ft  Worth  the 
I^aintiff  took  the  duplicate  sent  to  him  to  the 
live  stock  agent  of  the  company,  and  by 
means  of  It  received  transportation  from  Ft 
Worth  to  Pt  Scott  which  he  used.  The  de- 
fendant offered  in  evidence  the  plaintiff's 
first  petition,  with  Exhibit  A  thereto  at- 
tached. The  court  sustained  an  objection  to 
this  on  tbe  ground  that  there  was  no  evidence 
to  show  that  i^alntiff  had  ever  had  anything 
to  do  with  the  contract,  or  was  bound  by  It 
In  any  way.  This  was  manifestly  error. 
While  the  alMindoned  pleading  no  longer  serv- 
ed to  define  the  issues.  It  was  some  evidence 
in  tbe  nature  of  an  admission  on  the  part  of 
die  plaintiff,  and  should  have  been  received 


for  what  It  was  worth.  Reemsnydar  r. 
Reemsnyder,  75  Kan.  565,  570,  89  Paa  1014; 
1  Bncyc.  PI.  &  Pr.  625,  626 ;  16  Cyc.  971,  97Z 

The  defendant  also  offered  In  evidence  a 
copy  of  the  order  of  the  railroad  commis- 
sioners, permitting  railroads  to  limit  their 
common-law  liability  on  shipments  of  freight 
The  copy  was  properly  certified  by  the  secre- 
tary of  the  board.  An  objection  to  this  was 
sustained.  In  the  same  connection  tbe  de- 
fendant offered  to  prove  by  the  agent  at  Ft 
Scott  that  he  was  In  possession  of  the  tariffs 
which  governed  the  rates  of  stock  shipments 
at  the  time  the  horses  were  shipped,  and  tbat 
there  were  two  rates  in  force  over  the  defend- 
ant's line — one  for  shipments  made  under  oon- 
tract  like  Exhibit  A,  and  another  20  per  cent 
higher  under  tbe  common  law— that  these 
tariffs  had  been  duly  filed  with  the  Interstate 
Commerce  Commission  and  duly  published  in 
accordance  with  the  laws  of  the  United 
States.  To  this  evidence  an  objection  was 
also  sustained.  The  court  appears  to  have 
held  as  a  matter  of  law  that  there  had  been 
no  proof  offered  by  the  defendant  showing  the 
execution  of  a  written  contract  binding  upon 
the  plaintiff.  Apparently,  for  the  same  reason, 
the  court  denied  a  request  for  an  instruction 
asked  by  the  defendant,  to  the  effect  that  if 
the  plaintiff  used  the  contract  known  as  £:x- 
hiblt  A  after  the  shipment  was  made,  in  order 
to  secure  a  tetura  pass  from  F^  Worth,  and 
thereby  obtained  from  defendant  somettaing  of 
value  which  he  would  not  otherwise  have  ob- 
tained,, be  must  be  held  to  have  ratified  the 
execution  and  the  signing  of  the  contract,  al- 
though he  may  not  have  expressly  authorized 
any  one  to  sign  It  for  him. 

We  think  the  court  erred  in  sustaining  the 
objection  to  the  evidence  and  in  refusing 
the  instruction.  Whether  the  written  con- 
tract under  which  the  defendant  claimed  the 
horses  were  shipped  was  the  contract  of  the 
plaintiff  was  a  disputed  question  of  fact 
The  Issue  was  squarely  raised  by  the  plead- 
ings. The  plaintiff  does  not  appear  to  have 
produced  any  evidence  at  the  trial  that  hg 
attorney  was  mistaken  in  tbe  facts  at  tbe  time 
the  flrst  petition  was  drawn.  On  the  con- 
trary, there  is  evidence  tbat  before  the  peti- 
tion setting  up  the  written  contract  was  filed 
the  plaintiff  and  his  attorney  secured  copies 
of  tbe  contract  from  the  agent  of  the  defend- 
ant at  ^t  Scott.  The  abandoned  pleading, 
as  we  have  seen,  contained  some  erldenca 
tending  to  show  a  written  contract  binding 
on  the  plaintiff.  In  addition  to  this  there 
was  evidence  which  tended  to  show  that  the 
plaintiff  had  ratified  the  act  of  bis  agent  tn 
signing  the  contract  There  is  no  question 
that  it  was  tbe  intention  of  the  plaintiff  to 
execute  a  contract  with  the  form  and  char- 
acter of  which  he  was  familiar,  and  that  he 
was  only  prevented  from  doing  so  by  being 
unable  to  find  the  station  agent  He  author- 
ized another  person  to  get  the  contract  for 
him,  knowing  that  In  order  to  do  so  it  most 
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)«  signedv  and  afterwards  used  It  knowing 
lU  the  facts  with  respect  to  Its  execution, 
Its  terms  and  conditions,  and  by  means  of  It 
received  a  return  pass  which  be  could  not 
!iaTe  obtained  except  for  the  contract  These 
Facts  were  all  In  evidence,  and  from  them  a 
lury  would  have  been  justified  In  finding  that 
le  ratified  what  his  agent  did,  and  was  as 
aauch  bound  by  It  as  If  he  had  signed  the  con- 
tract himself.  Ehrsam  v.  Mahan,  52  Kan. 
245,  34  Pac.  800;  McKlnstry  v.  Citizens' 
Bank,  57  Kan.  279,  46  Pac.  302;  Aultman  Co. 
7.  Knoll,  71  Kan.  109,  79  Pae  1074. 

It  is  said  to  the  syllabus  of  McKlnstry  t. 
:71tizen8'  Bank,  supra :  "One  who  accepts  the 
leneflts  of  a  contract,  made  without  authority 
n  his  behalf,  after  being  fully  Informed  of 
ill  Its  terms,  must  also  accept  the  burdens 
mposed  on  him  by  the  contract."  The  court 
ihonld  have  admitted  In  evidence  the  original 
»i)tract,  as  well  as  the  abandoned  pleading 
ind  the  other  evidence,  offered  for  the  purpose 
)f  showing  that  the  plaintiff,  with  full  knowl- 
klge  of  the  terms  and  conditions  of  the  con- 
rnct,  had  ratified  it  by  accepting  the  benefits 
vhlch  it  conferred.  The  court  could  not  say 
IS  a  matter  of  law  that  there  was  no  evidence 
ihowlng  that  a  contract  In  writing  was  ex- 
icuted  which  was  binding  upon  the  plaintiff. 
Tor  the  same  reason  the  evidence  offered  by 
;he  defendant  for  the  purpose  of  showing  au- 
horlty  from  the  board  of  railroad  commis- 
iioners,  permitting  the  defendant  to  limit  Its 
•ommon-law  liability  on  shipments  of  freight, 
md  the  fact  that  there  were  two  tariffs  in 
existence  covering  shipments  of  the  kind  In 
inestion,  should  have  been  admitted.  The  In- 
itructlon  asked  correctly  stated  the  law  as 
o  the  ratification  of  the  unauthorized  acta 
)f  an  agent,  and  should  have  been  given. 
Quitman  Co.  ▼.  Knoll,  supra,  and  cases  cited. 

There  Is  a  further  complaint  because  the 
«Hrt  refused  to  submit  to  the  jury  the  fol- 
owlng  special  questions:  "(1)  Did  plaintiff, 
>r  some  one  for  him,  sign  and  deliver  to  the 
lefendant  company  a  written  contract  cover- 
ng  the  shipment?  (2)  Did  the  plaintiff,  or 
lome  one  for  blm,  execute  the  written  con- 
ract  offered  to  evidence  as  Exhibit  A?  (3) 
Did  the  plaintiff  take  Exhibit  A  at  Ft.  Worth 
ind  obtain  thereby  a  pass  from  Ft  Worth 
o  Ft.  Scott  for  himself?  (4)  Did  the  plaintiff 
ly  the  use  of  EJxhibit  A.  at  Ft  Worth,  Tex., 
ibtain  from  the  defendant  the  service  of  pass- 
ng  him  back  to  destination  free  of  charge?" 
rbe  questions  relate  to  facts  which  were  dl- 
ectly  to  Issue,  and  the  defendant  was  en- 
itled  to  have  the  finding  of  the  Jui7  thereon. 

Other  questions  are  argued  in  the  brief 
rbich  are  not  deemed  necessary  at  this  time 
o  i>a88  upon,  for  the  reason  that-  on  another 
rial  they  may  not  be  raised. 

For  the  reasons  stated,  the  Judgment  must 
>e  reversed,  and  the  cause  remanded  for  an- 
>ther  trial.    All  the  Justices  concurring. 


(82  Kan.  $57) 
HOWERTON  et  al.  v.  KANSAS  NATURAL 
GAS  CO.t 
(Supreme  Court  of  Kansas.     May  7,  1910.) 

(Byllahiu  Iv  tlie  Court.) 

1.  Mines  and  Minebalb  ({  78*)— Canobixa- 

TIOW    0»    INSTBITMBNTS    (i    45*)— BEEAOH     OF 

Lease  bt  Lessee— Bttbden  of  Pboof— Con- 
STBUCTiON  or  Oil  and  Gas  Lease. 

An  oil  and  gas  lease  provided  that  the 
lessee  should  pay  $50  i>er  year  for  each  ^as  well 
upon  the  leased  premises  during  the  time  gas 
should  be  marketed  therefrom.  Adhering  to  the 
decision  on  a  former  hearing  (Howerton  v.  Gas 
Co.,  81  Kan.  553,  106  Pac.  47)  that  the  contract 
contemplated  that  other  wells  should  be  drilled 
with  reasonable  diligence  to  utilize  this  lease, 
it  is  further  held,  that  the  butden  of  proof  is 
upon  the  plaintiff  to  show  that  a  remedy  in 
damages  is  not  an  adequate  remedy  for  the  fail- 
ure of  the  lessee  to  proceed  to  drill  other  wells 
to  protect  the  land  nom  drainage  and  to  obtain 
gas  therefrom. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  f  78;*  Cancellation  of  In- 
struments, Dec.  Dig.  {  45.*] 

2.  Cancellation  of  Instruments  (|  10*)— 
Oil  and  Gas  Lease— Breach. 

Having  failed  to  make  this  showing,  the  de- 
cree for  cancellation  cannot  be  sustained. 

[E}d.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Gent  Dig.  H  7,  9,  18-22 ;  Dec 
Dig.  {  10.  •] 

3.  Mines  and  Minerals  (I  78*)- Bbeacii  or 
Oil   and  Gas   Lease— Mea80be  or   Dam- 

AOES. 

The  measure  of  damages  Is  the  gum  of  $50 
per  year  for  each  well  from  the  time  it  ought 
to  have  been  drilled. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  IMg.  }  78.*] 

Benson  and  Graves,  JJ.,  disaenting. 

On  rehearing.  Former  opinion  ovemiled 
and  case  reversed  and  remanded. 

For  former  opinion,  see  81  Kan.  663,  106 
Pac.  47. 

Eugene  Mackey,  John  3.  Jones,  and  Jones 
&  Reed  (Mackey  &  Scully,  of  coansel),  for  ap- 
pellant Baxter  D.  McClaln  and  Farrelly  & 
Evans  (amicus  coriee),  for  appellees. 

BENSON,  J.  This  action  has  been  re- 
considered by  the  court  after  argument  upon 
a  rehearing  heretofore  allowed.  Tbfi  facts 
are  stated  to  the  first  opinion.  Howertop  v. 
Gas  Co.,  81  Kan.  553,  106  Pac.  47. 

Upon  a  careful  consideration  of  the  argu- 
ments made  upon  the  rehearing  and  of  the 
authorities,  the  court  Is  satisfied  with  the 
former  opinion  except  in  one  particular.  It 
was  held  that  there  was  no  adequate  rem- 
edy in  damages  for  the  default  of  the  de- 
fendant. Upon  a  review  of  the  findings  of 
the  district  court,  and  of  the  evidence,  upon 
which  the  conclusions  of  law  of  that  court 
were  based,  we  now  bold  that  the  plaintiff 
failed  to  show,  as  he  was  required  to  do  In 
order  to  obtain  equitable  relief,  that  dam- 
ages would  not  afford  an  adequate  remedy. 
The  default  consisted  In  the  failure  to  prop- 
erly develop  the  leased  territory  by  drilling 
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and  operating  a  reasonable  number  of  wells 
neoessary  for  tbat  purpose,  and  the  failure 
to  market  gas  and  make  the  payments,  stipu- 
lated for  th€  well  completed.  No  reason 
Is  shown  why  witnesses  of  experience,  ac- 
quainted with  the  gas  Add,  may  not  testify 
with  reasonable  accuracy  as  to  the  number 
of  wells  which  should  have  been  drilled  on 
the  leased  land  both  for  protection  from 
drainage  by  neighboring  leaseholds  and  to 
obtain  ■  the  gas,  underneath  the  land.  No 
Insurmountable  obstacle  to  such  proof  la 
perceived  by  the  court,  and,  In  the  absence 
of  evidence  that  it  cannot  be  produced.  It  Is 
concluded  that  the  plaintiff  Is  not  entitled 
to  a  remedy  by  forfeiture  or  cancellation  of 
the  lease.  This  conclusion  Is  supported  by 
Harris  v.  Ohio  Coal  Co.,  67. Ohio  St.  11«.  48 
N.  B.  502.  cited  in  the  first  opinion,  and  oth- 
er adjudicated  cases  which  have  followed 
that  decision.  It  needs  no  authority,  how- 
ever, to  support  the  proposition  that,  if  there 
is  an  adequate  remedy  In  damages,  no  other 
relief  can  be  obtained.  The  burden  was  up- 
on the  plaintiff  to  show  either  by  the  nature 
of  the  case,  or  by  proper  evidence,  that  such 
damnges  could  not  be  ascertained  with  rea- 
sonable certainty.  Palling  in  this,  the  judg- 
ment of  cancellation  cannot  be  sustained. 

It  should  be  observed  that  this  is  not  a  case 
where  royalties  payable  in  a  share  of  the 
product  are  provided  for,  but  Is  an  agreement 
to  pay?50  per  annum  for  each  gas  well.  The 
measure  of  damages  therefore  is  the  sum  the 
plaintiff  has  lost  or  may  lose  by  the  failure 
of  the  defendant  to  complete  the  number  of 
producing  wells  reasonably  necessary  to  de- 
velop the  resources  of  the  leased  land  and  to 
protect  its  lines.  When  plaintiff  has  re- 
ceived $50  per  year  for  each  well  from  the 
time  it  should  have  been  drilled,  be  will 
have  received,  the  full  compensation  agreed 
upon  in  the  lease.  Under  the  terms  of  the 
lease,  he  has  no  share  in  the. product  of  the 
wells,  no  concern  as  to  the  disposition  which 
shall  be  made  of  that  product,  and  the  rules 
to  be  applied  in  leases  where  the  lessor  Is 
given  a  royalty  are  not  entirely  applicable 
here.  Penalties  and  forfeitures  are  not  fa- 
vorites of  the  law,  and  if,  in  this  case,  tbe 
damages  which  tbe  lessor  sustains  from  tbe 
breach  of  the  contract  can  be  ascertained 
with  reasonable  certainty,  no  forfeiture  -can 
be  adjudged.  It  should  also  be  observed 
that  the  plaintiffs  during  all  this  long  delay 
for  which  they  now  seek  a  forfeiture  made 
no  complaint  other  than  that  the  test  well 
was  leaking.  Some  affirmative  action  ought 
at  least  to  have  been  taken  by  them  Indlcat- 
mg  a  purpose  to  Insist  upon  a  forfeiture  be- 
fore summarily  declaring  it. 

If  it  shall  be  ascertained  upon  another 
trial  that  such  a  rule  cannot  be  applied,  an 
alternative  decree  may  be  entered  upon 
proper  proof  adduced  to  support  It,  provid- 
ing that  the  defendant  shall  proceed  within 
a  reasonable  time,  fixed  by  the  court,  to 
drill  wells,  and  develop  and  protect  the  land 


leased,  as  before  indicated,  and  pay  the 
amounts  stipulated  in  the  lease  for  micb 
wells,  as  well  as  for  the  well  already  com- 
pleted, or,  failing  to  do  so,  'that  the  lease  be 
canceled.  To  this  end  pr(H>er  amendments 
of  the  pleadings  should  be  allowed  If  re- 
quested or  found  to  be  necessary. 

The  Judgment  Is  reversed  and  the  cause 
remanded  for  further  proceedings  In  accord- 
ance with  these  views. 

JOHNSTON,  C.  J.,  and  BURCH,  J1A80N, 
and  SMITH,  JJ.,  concurrhig. 

BENSON,  J.  (dissenting).  A  re-examina- 
tion of  this  case  has  confirmed  the  views 
expressed  In  th(e  first  opinion.  I  am  unable 
to  see  how  the  rule  of  damages  announced 
by  the  court  can  be  applied  to  afford  ade- 
quate relief.  How  many  wells  should  be 
drilled  and  when  they  should  be  drilled  will. 
I  believe,  result  in  mere  conjecture,  even  aft- 
er the  most  patient  Judicial  Inquiry.  The 
plaintiffs  had  a  right  to  expect  an  actual 
demonstration  by  a  reasonably  diligent  use 
of  the  drill.  The  opinions  of  witnesses,  how- 
ever confidently  given,  must  necessarily  be 
speculations.  The  evidence  shows  that  wdls 
were  drilled  around  this  tract  during  the 
year  before  the  trial,  some  of  which  were 
dry.  Who  can  say  how  many  wells  to  be  drill- 
ed on  this  tract  will  produce  gas  in  market- 
able quantities?  The  result  of  drilling  each 
successive  well  may  change  the  prospect  and 
consequently  vary  tbe  obligation  of  tbe  les- 
see. If  a  new  well  or  wells  should  dimlnlsb 
the  pressure  in  the  others,  the  prospect 
would  be  affected  unfavorably.  If  that  re- 
sult should  not  follow,  tbe  prospect  might  be' 
Improved.  If  the  operations  should  result  in 
several  dry  wells,  tbe  situation  would,  be 
again  changed.  In  each  contingency  an  es- 
timate of  the  number  reasonably  necessary 
would  be  varied.  If  It  be  suggested  that  in 
case  the  probable  result  cannot  be  foretold 
the  plaintiff  has  no  equity  to  be  preserved, 
the  answer  Is  that  in  just  such  cases  equity 
furnishes  the  only  adequate  relief.  The 
plaintiffs  had  sufiSiclent  faith  in  the  resources 
of  the  land  to  contract  for  its  development 
and  incumber  it  with  a  lease.  The  defend- 
ant has  sufficient  faith  to  agree  to  make  snch 
exploration  and  operate  tbe  wells  tor  the 
benefit  of  both  parties.  That  there  is  gas  to 
be  utilized  is  shown  by  the  test  well;  but 
the  defendant  now  refuses  to  go  further,  and, 
when  summoned  to  answer  for  its  default, 
stood  entirely  upon  Its  supposed  legal  rights, 
claiming  that  it  was  Justified  under  the  con- 
tract in  refusing  to  <9>erate  or  pay  for  tbe 
one  well  or  to  drill  others.  The  lease  pro- 
vides for  its  own  Indefinite  extension  if  gas 
is  found  In  paying  quantities.  Such  gas  has 
been  found.  Can  the  lessee  delay  wox-k  and 
defer  payment  indefinitely?  It  has  pursued 
and  is  pursuing  active  operations  in  drllltng 
gas  wells  on  adjacent  leases  with ,  varying 
success,  and  other  parties  are  also  drilling 
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In  the  BaoM  vicinity  and  marketing  gas 
therefrom.  The  effect  these  oi>eration8  may 
have  upon  this  lease  seems  not  to  affect  the 
views  or  conduct  of  the  defendant,  although 
the  migratory  character  of  oil  and  gas  Is 
well  known  and  has  been  often  referred  to 
In  Judicial  decisions,  and  made  the  bases  of 
requirements  for  prompt  action.  The  right 
of  the  plaintiffs  to  reasonable  returns  from 
their  property  under  this  lease  Is  disregard- 
ed, and  no  promise  Is  given  to  proceed.  In 
this  situation  the  remark  of  the  Pennsyl- 
vania Supreme  Court  in  Munroe  y.  Arm- 
strong, 96  Pa.  307,  Is  pertinent,  via.,  that  the 
lessee  Is  "bound  <to  operate  oe  quit." 

While  the  terms  of  the  lease  referred  to  In 
that  case  were  different  from  the  one  now 
under  consideration,  in  view  of  the  obliga- 
tion of  the  parties  here,  as  interpreted  by 
the  court,  the  above  language  seems  appli- 
cable. The  alternative  decree  provided  for 
will,  I  fear,  be  found  dlflScnlt  to  frame,  and 
difficult  to  enforce,  and  may  only  serve  to 
perpetuate  litigation.  It  Is  hoped,  however, 
that  it  will  be  the  means  of  administering 
Justice,  in  case  that  end  is  not  reached  by 
an  award  of  damages,  which  seems  to  the 
writer  improbable. 

ORAYES,  J.,  concurs  in  this  dissent 

PORTER,  J.  (Specially  concurriog).  I 
think  the  court  should  declare  as  a  matter  of 
law,  from  its  knowledge  of  conditions  In  the 
oil  and  gas  territory,  that  witnesses  of  exper- 
ience caQ  testify  with  reasonable  accuracy 
what  number  of  wells  would  be  required 
properly  to  develop  the  land  embraced  In  the 
lease  Including  such  wells  as  would  rcnson- 
.nbly  be  necessary  to  protect  the  land  from 
drainage  from  other  wells,  and  that  since 
Judicial  knowledge  takes  the  place  of  proof 
we  should  hold  that  the  action  to  forfeit  or 
cancel  the  lease  cannot  be  maintained  be- 
cause it  appears  that  the  plaintiff  has  an 
adequate  remedy  In  an  action  for  damages. 


(S2  Kan.  SOO) 

BRICB  et  al.  v.  SATLER  et  uz. 

(Supreme  Court  of  Kansas.    May  7,  1010.) 

(SvUaiu*  bv  the  Court.) 

I.  Taxation  (§  796*)— Salb  for  TAXBaj— Peb- 

80NS  Entitled  to  Attack. 

The  state  issued  to  a  purchaser  a  certifi- 
cate of  purchase  of  school  land.  A  forfeiture 
was  attempted  and  a  certificate  was  issued  to 
a  second  purchaser,  for  the  forfeiture  proceed- 
ings were  void.  The  land  was  sold  for  taxes,  a 
tax  deed  was  issued,  and  the  tax  purchaser  paid 
out  the  first  school  land  certificate  BDd  obtain- 
ed a  patent.  The  tax  proceedings  were  defect- 
ive. In  an  action  by  the  patentee  to  quiet  his 
title,  the  two  holders  of  school  land  certificates 
.■>et  np  their  titles  and  aslced  for  afiirmatiTe  re- 
lief. Judgment  was  rendered  for  the  patentee, 
nod  the  second  certificate  holder  only  appealed, 
Hrld,  it  Is  no  Ioni;er  material  whether  the  plain- 
liiT  proceeded  under  the  statute  or  in  equity,  and 


appellant  cannot  oom^ain  of  defects  in  the  tax 
proceedings. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  S  7«6.*] 

(Additional  SyUaiiu  hy  Editorial  Staff.) 

2.  Taxation  (J  WT*)— Sal*  for  Taxes— R«- 
DKJtPTioN— Tender  of  Amount  Due— Per- 
son Entitled. 

Land  held  by  an  assignee  of  a  school  land 
contract  was  resold  under  void  forfeiture  pro- 
ceedings. Subsequently  the  land  was  sold  for 
taxes  and  the  bolder  of  the  tax  deed  paid  out 
the  contract  of  the  assignee,  and  obtained  a 
patent.  Held  that,  as  the  assignee  was  the  only 
person  who  could  redeem  from  the  tax  sale,  a 
tender  by  the  certificate  holder  through  the  for- 
feiture proceedings  of  the  amount  of  the  tax 
lien  to  the  tax  purchaser  was  of  no  avail. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  687.*] 

Appeal  from  District  Court,  Gray  Cbunty; 

Oordon  L.  Finley,  Judge. 

Action  by  Harry  Brlce  and  others  against 
E.  T.  Sayler  and  wife.  Judgment  for  plain- 
tiffs, and  defendants  appeaL    Affirmed. 

B.  F.  Milton,  James  B.  Naylor,  Robert 
Stone,  and  George  T.  McDermott,  for  appel- 
lants.   Scales  &  Watklns,  for  aM>ellee& 

BURCH,  J.  Bettelhelm  held  the  land  in 
controversy  as  the  assignee  of  a  valid  school 
land  contract  Issued  in  1885.  An  attempt 
was  made  to  forfeit  his  rights  In  1895,  but 
the  proceedings  were  void.  The  land  was  re- 
sold In  1901,  and  Sayler  became  the  assignee 
of  the  contract  issued  upon  the  second  sale. 
The  taxes  on  the  land  were  not  paid,  and  it 
was  sold  to  the  county  at  tax  sale  in  1903. 
Brlce  took  an  assignment  of  the  certificate  of 
sale  in  1906,  procured  a  tax  deed,  paid  out 
Bettelhelm's  contract,  and  obtained  a  patent 
in  1009.  It  may  be  conceded  for  the  purpose 
of  the  decision  that  the  assignment  of  the  tax 
sale  certificate  and  the  tax  deed  were  inval- 
id. Before  the  patent  was  Issued,  Bettelhelm 
tendered  to  the  county  treasurer  the  amount 
due  on  his  contract,  and  Sayler  tendered  to 
Brlce  the  amount  of  the  tax  Hen.  Both  ten- 
ders were  refused.  After  receiving  his  pat- 
ent, Brlce  brought  suit  to  quiet  his  title. 
Bettelhelm  answered,  claiming  title  under  the 
first  school  land  contract  Sayler  answered, 
claiming  title  under  the  second  school  land, 
contract  Judgment  was  rendered  for  Brlce, 
and  Sayler  appeals. 

In  this  court  Sayler  derides  the  tax  pro- 
ceedings under  which  Brlce  claitfis.  Brlce 
scoffs  at  the  forfeiture  proceedings  which 
support  Sayler's  contract  Brtce  says  he 
stands  in  Bettelhelm's  shoes.  Sayler  says 
Bettelhelm's  shoes  were  lost  and  that  Brice 
must  recover  on  the  strength  of  the  tax  pro- 
ceedings, and  not  on  the  weakness  of  the  for- 
feiture proceedings.  Bettelhelm,  having  been 
sent  out  of  court  barefoot  made  no  attempt 
to  come  up,  and  consequently  cannot  be 
heard.  The  key  to  the  solution  of  this  prob- 
lem lies  here:'  Sayler  did  not  rest  content 
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with  dlaputlng  the  strength  of  Brlce's  title. 
Ha  became  as  aggressor,  put  his  own  tlUe  In 
Isaae,  and  asked  affirmatlTe  relief  against 
Brlce  and  Bettelheim.  Betteltaeim  adopted 
the  same  course  against  Brlce  and  Sayler, 
and  the  court  was  called  upon  to  adjudicate, 
not  the  relative  strength,  but  the  actual  va- 
lidity, of  each  man's  claim  to  the  property. 

Bettelheim  claimed  the  elder  title,  and  the 
first  question  was:  Did  the  forfeiture  pro- 
ceedings cut  blm  off?  Sayler  does  not  under- 
take to  defend  the  service  of  the  notice  of 
forfeiture.  It  had  no  legal  force.  The  second 
sale  was  a  nullity.  Sayler  has  no  shadow  of 
title,  and  consequently  he  went  out  of  the 
case.  The  remaining  question  was:  What 
effect  did  the  tax  proceedings  have  upon  Bet- 
telheim's  unforfelted  contract  rights?  Say- 
ler had' no  Interest  in  this  question  or  Its  an- 
swer. The  court  deeded  In  favor  of  Brlce, 
and  Bettelheim  does  not  complain. 

Since  Bettelheim  was  the  only  person  who 
oonid  redeem  from  the  tax  sale,  Sayler's 
tender  to  Brice  amounted  to  nothing.  It  is 
not  now  material  to  Sayler  whether  the 
petition  upon  which  Brlce  recovered  was 
based  uiK>n  the  statute  or  conformed  to  the 
procedure  In  equity.  Sayler  was  defeated  on 
his  own  pleading,  and  cannot  be  prejudiced 
by  Brlce's  recovery  from  Bettelheim. 

The  Judgment  of  the  district  court  Is  af- 
firmed.   All  the  Justices  concurring. 


(82  KaA.  563) 

BROWN  T.  WILKBRSON  et  al. 
(Supreme  Court  of  Kansas.    May  7,  1910.) 

Appbal  and  Ekrob  ({  488*) — Supebsedbas— 

Effect  of  Appeal. 

Gen.  St  1909,  |  6190  (Code  Civ.  Proc.  | 
596),  providing  that,  where  an  order  discharging 
a  temporary  Injunction  shall  be  made  and  the 
party  obtaining  the  inlunction  shall  appeal  from 
the  order,  the  court  shall  fix  a  time  not  exceed- 
ing 10  days  from  the  discharge  within  which  the 
appeal  shall  be  perfected,  and  during  such  time 
the  execution  of  the  order  ^all  be  suspended 
nntil  the  decision  of  the  case  on  appeal,  does 
not  apply  where  the  temporary  injunction  is  not 
vacated  till  a  hearing  on  the  merits  and  the 
rendition  of  a  final  judgment  setting  aside  the 
injunction,  and,  till  such  a  final  judgment  is 
stayed,  the  preliminary  injunction  is  not  in 
force '  pending  an  appeal. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2277-2278;  Dec  Dig.  {. 
48a*] 

Appeal  from  District  0>urt,  Shawnee 
County;   A.  W.  Dana,  Judge. 

Action  by  Frank  J.  Brown  against  J.  M. 
Wllkerson  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Appellant's 
application  denied. 

A.  B.  Qnlnton  and  Edwin  A.  Austin,  for 
appellant    J.  xC  Larimer,  for  appellees. 

PER  CURIAM.  The  plaintiff  In  an  In- 
junction action  obtained  a  temporary  in- 
junction and  gave  a  bond.    On  a  final  hear- 


ing Judgment  was  rendered  for  the  defend- 
ant; the  preliminary  order  being  set  asld*. 
The  plaintiff  appealed  within  a  time  fixed  by 
the  court,  not  exceeding  10  days,  and  daims 
that,  by  virtue  of  this  appeal,  his  temporary 
injunction  and  the  bond  supporting  it  remain 
in  force.  The  statute  (Gen.  St  1900.  |  6190 
[Code  Civ.  Proc.  {  505])  provides:  "When  an 
order  discharging  *  *  *  an  attachment 
or  temporary  Injunction  shall  be  made  in 
any  case,  and  the  party  who  obtained  snck 
*  *  *  injunction  shall  appeal  from  such  or- 
der to  the  Supreme  Court,  the  court  or  Judge 
granting  such  order  shall,  upon  appilcatioo 
of  the  appellant,  fix  the  time,  not  exceeding 
10  days  from  the  discharge  or  modification 
of  such  attachment  or  Injanctlon,  within 
which  the  appeal  shall  be  perfected,  and  dur- 
ing such  time  the  execution  of  said  order  shall 
be  suspended  and  until  the  decision  of  the  case 
upon  appeal.  If  the  appeal  be  taken ;  and  the 
undertaking  given  upon  the  allowance  of  the 
attachment  shall  be  and  remain  in  full  force 
until  the  discharge  shall  take  effect  If  the 
appeal  be  not  taken  within  the  time  limited, 
the  order  of  discharge  shall  become  operative 
and  be  carried  Into  effect" 

Here  the  temporary  injunction  was  not 
vacated  until  the  hearing  on  the  merits,  but 
assuming  that  the  order  of  vacation  may  be 
treated  as  a  separate  ruling  preceding  the 
judgment  and  that  the  plaintiff  by  his  ap- 
peal has  stayed  the  operation  of  that  ruling, 
the  final  judgment  itself  supersedes  the  i>rior 
proceedings,  and,  until  it  is  stayed  by  some 
court  or  order,  no  Injunction  is  In  toroe. 

Appellant's  application  denied. 


(82  Kan.  VU 

KELLY   &  LYSLB  MILLING  CO.   T- 

SCHREIBEIR. 

(Supreme  Court  of  Kansas.    May  7,  1910.) 

(Byttatmi  by  the  Court.) 

1.  Reference  (S  100*)— Exceptions  to   He- 
port  OF  Referee— Necessity. 

Under  the  provisions  of  the  old  0>de  (sec- 
tions 293,  29S:  Gen.  St  1901,  U  4740.  4742), 
a  report  of  a  referee  appointed  by  the  district 
court  could  be  assailed  by  a  motion  to  set  it 
aside  or  by  proper  exceptions  thereto  filed  upon 
the  coming  in  of  the  report,  and  it  was  not  es- 
sential that  exceptions  be  taken  to  errors  oc- 
curring on  the  trial  before  him  if  such  errors 
appeared  of  record. 

[Ed.  Note. — For  other  cases,  see  Reference. 
Cent.  Dig.  H  157-168;  Dec.  EHg.  i  100.*] 

2.  EKCEPT10N8,   Bnx  OF  (J  2*)— Statctokt 
Provisions. 

The  amended  Code  makes  no  provision  for 
exceptions  or  for  bills  of  exception.  Laws  19M, 
c.  182;    Gen.  St  1909,  c.  95. 

[Ed.  Note. — For  other  cases,  see  BxceptioBSL 
Bill  of.  Cent  Dig.  {  2 ;    Dec.  IMg.  |  2.*] 

Appeal  from  District  Court  Wyandotts 
County;    J.  McCabe  Moore,  Judge. 

Action  by  the  KeUy  &  Lysle  MUling  Com- 
pany  against  L.   Schreil>er.    From  an  order 
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■etting  aside  findings  of  referee  and  granting 
■  new  trial,  plaintiff  appeals.    Affirmed. 

Adrian  F.  Sherman,  John  H.  Atwood,  and 
W.  W.  Hooper,  for  appellant  Angeylne,  Onb» 
bison  &  Holt  and  S.  I.  Hale,  for  appellee. 

PORTEB,  J.  The  plalntlfl  sned  to  recover 
a  balance  alleged  to  be  due  on  account  of 
sales  of  several  car  loads  of  wheat  shipped 
to  the  plaintlflC  by  the  defendant  after  credit- 
ing him  with  the  market  value  of  the  wheat, 
and  charging  him  with  drafts  drawn  against 
the  same  and  with  freight.  Interest,  and  stor- 
age charges.  Issues  were  Joined  and  the 
cause  was  referred  to  a  referee.  The  ref- 
eree's report  was  duly  filed  with  his  findings 
of  fact  and  conclusions  of  law.  The  defend- 
ant moved  to  set  aside  the  findings  of  fact 
and  conclusions  of  law,  and  for  a  new  trial, 
and  also  for  an  order  directing  the  referee  to 
return  all  the  evidence  introduced  at  the 
hearing.  The  plaintiff  filed  a  motion  to  con- 
firm the  report  and  for  Judgment  in  accord- 
ance therewith.  The  district  court  ordered 
the  referee  to  return  the  evidence,  and,  after 
this  order  had  been  complied  with,  overruled 
the  plaintiffs  motion  to  confirm  the  report, 
and  made  an  order  setting  aside  the  referee's 
findings  and  granting  a  new  trial.  The  plain- 
tiff brings  the  case  here  for  review,  and  al- 
leges that  the  court  erred  in  setting  aside  the 
findings  and  in  granting  a  new  trial. 

Plaintiff  claims  that  the  district  court  had 
no  power  to  review  the  flndtogs  of  the  ref- 
eree, except  on  a  bill  of  exceptions  signed  by 
the  referee  and  filed  in  the  cause.  This  is  the 
only  question  to  be  determined.  It  is  purely 
one  of  practice,  and,  moreover,  a  question 
which  can  only  arise  in  a  case  tried  before 
the  amendment  to  the  Code  because  the  new 
Code  does  awa;^  with  all  exceptions  and  bills 
of  exceptions.  Under  the  provisions  of  the 
Code  In  force  when  the  case  was  tried,  it  was 
always  considered  good  practice  for  a  party 
wishing  to  except  to  the  rulings  of  a  referee 
to  prepare  a  bill  of  exceptions  and  have  the 
same  allowed  by  the  referee  before  the  report 
was  filed.  De  Long  v.  Stahl,  18  Kan.  658; 
Davis  V.  Finney,  87  Kan.  166;  14  Pac.  460; 
Newton  V.  Toevs,  82  Kan.  15,  107  Paa  643. 
Section  296  of  the  Code  (Oen.  St.  1901,  }  4742) 
made  It  the  duty  of  the  referee  to  sign  any 
exceptions  taken  to  any  order  or  decision 
made  by  blm  and  return  the  same  to  the 
court  making  the  reference.  But  the  only 
purpose  of  a  bill  of  exceptions  is  to  preserve 
and  present  objections  to  rulings  made  during 
the  progress  (rf  the  hearing  which  otherwise 
would  not  appear  of  record,  such  as  the  ad- 
mission or  rejection  of  testimony  or  like 
matters.  No  bin  of  exceptions,  however,  was 
necessary  when  there  was  no  dispute  as  to 
^hat  the  rulings  were  or  what  the  evidence 
WEB  upon  which  they  were  based.  This  is 
undoubtedly  true,  although  no  cases  will  be 
found  in  which  the  court  has  passed  upon  the 
I>rccise  question.  The  referee's  report  could 
be  assailed  by  a  motion  to  set  It  aside  or  by 
106P.-<B 


proper  exceptions  thereto  filed  In  the  case  up- 
on the  coming  in  of  the  report,  and  It  was  not 
essential  that  exceptions  be  taken  to  errors 
occurring  on  the  trial  before  him,  if  such  er- 
rors appeared  of  record.  When  the  court 
passed  upon  the  defendant's  motion  and  set 
aside  the  report  and  granted  a  new  trial,  it 
had  before  it  all  the  evidence  presented  to  the 
referee  together  with  bis  findings,  and  it  was 
the  duty  of  the  court  to  set  the  report  aside 
if  the  findings  were  not  supported  by  the  evi- 
dence or  if  the  conclusions  of  law  were  er- 
roneous. Owen  V.  Owen,  9  Kan.  91;  Jones  v. 
Franks,  88  Kan.  497,  6  Pac.  789;  Chandler, 
Adm'r,  v.  Dye,  37  Kan.  765,  15  Pac.  925; 
Krapp  V.  Aderholt,  42  Kan.  247,  21  Pac.  1063; 
Bank  v.  Showers,  65  Kan.  431.  70  Pac.  332.  In 
the  syllabus  of  Krapp  v.  Aderholt,  supra,  it 
Is  said:  "A  referee  is  an  officer  of  the  court 
appointing  him,  and  the  court  has  full  au- 
thority to  supervise  and  control  his  report  It 
can  set  aside,  and  confirm,  and  modify  the  re- 
port, as  the  facts  and  law  require."  It  was 
within  the  power  of  the  court  to  refer  the 
case  again  either  to  the  same  or  another  ref- 
eree or  to  hold  the  case  for  trial  before  the 
court 

The  plaintiff's  contention  is  based  upon  a 
misconception  of  the  relations  between  the 
court  and  the  referee.  The  latter  is  merely 
an  officer  of  the  court  with  limited  powers  de- 
fined by  the  order  appointing  him.  He  is  not 
a  court  from  which  an  appeal  lies  to  the  dis- 
trict court  His  report  has  no  force  or  effect 
until  It  is  confirmed  by  the  court  The  power 
exercised  by  the  court  In  passing  upon  the 
referee's  report  is  not  appellate,  and  therefore 
the  rule  that  exceptions  are  necessary  to  au- 
thorize a  review  by  an  appellate  court  of  the 
rulings  by  a  referee  has  no  application.  The 
following  decisions  from  other  courts  hold 
that  exceptions  may  be  first  taken  in  the 
court  which  appointed  the  referee:  Edwards 
&  Beardsley  v.  Cottrell  tc  Babcock  et  al.,  43 
Iowa,  194;  Washington  Counly  v.  Jones,  45 
Iowa,  260;  Hodgin  v.  Toler  et  al.,  70  Iowa, 
21,  30  N.  W.  1,  69  Am.  Rep.  436 ;  Walton  v. 
Walton's  Estate,  63  Vt  513,  22  AU.  617; 
Abernathy  v.  Withers,  99  N.  C.  520,  6  8.  B. 
376. 

It  is  the  general  rule  that  exceptions  are 
not  necessary  where  the  error  Is  apparent  on 
the  face  of  the  record.  On  the  contrary,  some 
decisions  will  be  found  which  hold  tliat  ex- 
ceptions are  necessary  to  raise  any  question 
as  to  the  correctness  in  conclusions  of  law 
(Amboy,  Lansing  &  Traverse  Bay  R.  R.  Co.  v. 
Byerly,  18  Mich.  439)  but  this  is  not  the  law 
in  Kansas  (Martsolf  v.  Barnwell,  15  Kan.  612 ; 
Cemetery  Association  v.  HansUp,  82  Kan.  20, 
107  Pac.  785).  For  the  purpose  of  such  a 
review  the  evidence  Is  not  necessary,  as  the 
findings  of  fact  are  taken  as  true.  Cemetery 
Association  v.  Bansllp,  supra. 

It  Is  not  deemed  necessary  to  consider  any 
of  the  other  questions  discussed  In  the  briefs, 
ns  the  Judgment  granting  a  new  trial  must  be 
afllrmed.    All  the  Justices  concurring. 
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AIVrOONA  EKTATB  BANK  v.   HART. 
(Sapreme  Ooart  of  Eaosas.    May  7,  1910.) 

(Bvttabut  iv  tf^e  Court.) 

1.  FBAUD  (i  13*)— FBACDUI.ENT   REPBESEHTA- 

noNS. 

Falstt  representations  are  actionable  vhen 
made  fraudulently — that  is,  to  induce  another  to 
part  with  his  money  or  property — if  believed  and 
acted  upon,  and  made  with  knowledge  of  their 
falsity,  or  when  made  for  such  purpose  by  one 
who  has  no  knowledge  upon  the  subject,  but  who 
intends  to  convey,  and  does  convey,  the  impres- 
sion that  he  does  have  actual  knowledge  that 
they  are  true,  and  thereby  deceives  the  other  to 
bis  Injury. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  {}  3-5;    Dec  Dig.  (  13.  •] 

2.  FBAtJD   (I  4»»)-TBiAl,  (J  352»)— Fbatidu- 

LENT       R^RESENTATIONS     —     CONDTJOT      OV 

JuDOE— Submission  of  Speciai,  Questions 
.   — Admissibility  of  Evidence. 

Questions,  concerning  the  sufficiency  of  a 
petition,  the  competency  of  evidence,  the  prac- 
tice In  submitting  special  questions  to  a  jury,  and 
the  surrender  of  notes  given  for  money  obtained 
by  fraudulent  representations,  are  considered. 

[Ed.  Note. — E\)r  other  cases,  see  Fraud,  Cent. 
Dig.  II  ■H  45;  Dec.  Dig.  f  49  ;•  Trial,  Cent 
Dig.  If  840,  812:   Dec  Dig.  f  352.*] 

Appeal  from  District  Court,  Wilson  Coun- 
ty; James  W.  Flnley,  Judge. 

Action  by  tbe  Altoona  State  Bank  against 
I.  M.  Hart  and  others.  Judgment  for  plain- 
tiff, and  the  mentioned  defendant  appeals. 
Affirmed. 

Howard  J.  Hodgson,  for  appellant  Hud- 
son &  Sheedy,  for  app^lee. 

BENSON,  J.  The  appellant.  Hart,  sold  a 
laundry  plant  to  J.  W.  Mordy  on  August  1, 
1905,  and  took  from  him  a  chattel  mortgage 
upon  the  property  to  secure  the  considera- 
tion. Mordy  was  at  that  time  an  employe 
of  appellant  In  the  laundry,  and  immediate- 
ly took  possession  of  It.  On  June  1,  1906,  he 
asked  the  hank  for  a  loan  of  $600  to  pay  off 
the  mortgage.  Hart  went  with  him  to  the 
bank,  and  to  Induce  its  officers  to  loan  the 
money  stated  to  them  that  $600  would  clear 
the  plant  of  all  Indebtedness,  and  pay  all 
that  Mordy  owed  thereon,  and  that  he  (Hart) 
would  release  the  mortgage  on  receiving  that 
sum.  He  also  said  that  the  laundry  was 
worth  from  $1,200  to  $1,500,  and  was  doing 
a  good  business.  In  the  course  of  the  ne- 
gotiations It  was  proposed  that  V.  R.  Mordy, 
a  brother  of  J.  W.  Mordy,  should  Join  with 
the  last-named  person  and  his  wife  in  sign- 
ing notes  for  the  money.  As  a  further  in- 
ducement to  the  bank  to  make  the  loan,  Hart 
stated  that  the  name  of  V.  R.  Mordy  would 
make  the  notes  absolutely  good;  that  V.  R. 
Mordy  was  good  for  the  amount  Relying 
upon  these  representations,  and  believing 
them  to  be  true,  the  bank,  upon  the  release 
of  the  chattel  mortj;nge,  made  the  loan,  and 
took  three  promissory  notes,  signed  by  J.  W. 
Mordy  and  wife  and  V.  R.  Mordy,  for  $200 


each,  payable,  respectively,  in  5,  10,  and  IS 
months  thereafter,  and  paid  the  $600  to  Hart 
The  statement  that  $600  was  the  amount  un- 
paid on  the  mortgage  was  untrue  After  ap- 
plying that  amount  on  the  mortgage  $450  still 
remained  due  upon  It,  for  which  J.  W.  Mordy 
and  wife  gave  their  notes  to  Hart,  but  with- 
out the  knowledge  of  the  bank.  About  Au- 
gust 1,  1907,  Hart  took  back  the  laundry 
from  Mordy,  surrendered  the  notes  for  $450, 
and  In  a  few  days  sold  It  to  Chas.  Lopeman. 
Learning  of  this  transfer,  the  bank  sought 
pa^-ment  of  Its  notes.  Y.  R.  Mordy,  the  sure- 
ty, refused  to  pay,  and  declared  that  they 
could  not  be  collected.  .  J.  W.  Mordy  and 
wife  had  left  Altoona,  their  former  residence, 
and  they  were  Insolvent  V.  R.  Mordy  was 
likewise  insolvent  This  action  was  then 
brought  by  the  bank  against  Hart  and  Lope- 
man and  the  Mordys  for  false  representa- 
tions In  obtaining  the  $600.  The  Jury  found 
for  the  plaintiff,  and  judgment  was  rendered 
against  Hart  for  that  amount,  with  Interest 
He  appeals.    The  Mordys  made  default 

In  answer  to  special  questions  the  Jury 
found  that  the  plaintiff  had  made  no  effort 
by  legal  proceedings  to  collect  the  notes,  that 
the  plaintiff  bad  not  tendered  them  back  to 
Hart  or  the  Mordys,  and  that  J.  W.  Mordy 
and  wife  and  T.  R.  Mordy  were  Insolvent 
when  the  money  was  obtained.  The  appe- 
lant. Hart,  by  his  answer,  and  In  hia  testi- 
mony denied  making  any  of  the  representa- 
tion above  stated,  but  the  Jury  found  for 
the  plaintiff  upon  all  the  issues,  and  there 
was  evidence  to  sustain  the  finding.  The 
facts,  substantially  as  stated  above,  having 
been  alleged  in  the  petition,  apd  established 
by  the  findings  and  verdict,  must  be  con- 
sidered as  proven.  The  representations  that 
the  $600  so  borrowed  paid  the  indebtedness 
of  J.  W.  Mordy,  and  that  V.  R.  Mordy  was 
financially  good,  were  material  representa- 
tions. They  were  made  to  Induce  the  bank 
to  loan  the  money.  They  were  relied  upon, 
and  the  money  was  paid  over  In  the  belief 
that  they  were  true,  when  In  fact  they  were 
false.  These  facts  are  also  established  by 
the  verdict.  False  representations  are  ac- 
tionable when  made  fraudulently — that  Is, 
to  Induce  another  to  part  with  his  money  or 
property — If  believed  and  acted  upon  and 
made  with  knowledge  of  their  falsity  or  when 
made  for  such  purpose  by  one  who  has  no 
knowledge  upon  the  subject,  but  who  Intends 
to  convey,  and  does  convey,  the  impression 
that  he  does  have  actual  knowledge  that  they 
are  true,  and  thereby  deceives  the  other  to 
his  Injury.  20  Oyc.  24.  Do  Lee  v.  Black- 
burn, 11  Kan.  190.  The  appellant,  of  course, 
had  knowledge  of  the  amount  dne  upon  the 
mortgage.  Whether  be  had  knowledge  of 
the  financial  condition  of  the  surety  or  not 
he  made  positive  assertions  as  though  pos- 
sessed of  such  knowledge,  the  effect  of  wblcb 
was  for  the  Jury  to  determine. 
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An  objection  wftp  made  to  the  Introdnction 
oC  any  testimony  on  the  ground  that  the  peti- 
tion was  Insufficient  to  disclose  a  cause  of  ac- 
tion. A  motion  was  also  made  for  an  order 
requiring  the  plaintiff  to  elect  upon  which  of 
two  supposed  causes  of  action  it  relied.  The 
petition  contained  a  statement  of  facts  suf- 
ficient to  constitute  a  good  cause  o'f  action 
tor  damages  for  fraudulent  misrepresenta- 
tion. It  stated  only  one  cause  of  action.  It 
is  true  that  the  notes  were  set  out,  and  In- 
debtedness upon  them  was  alleged,  and  some 
other  details,  perhaps  unnecessary  to  be  stat- 
ed, were  given,  but  the  defendant  could  not 
have  been  prejudiced  by  a  mere  history  of 
the  transaction.  The  facts  constituting  the 
cause  of  action  were  stated,  and  the  petition 
was  sufficient. 

Complaint  is  made  because  the  court  per- 
mitted evidence  to  be  given  of  the  subsequent 
transfer  of  the  plant  from  Mordy  back  to 
Hart,  and  the  transfer  by  Hart  to  Lopeman. 
These  transactions  were  alleged  in  the  peti- 
tion as  a  part  of  a  scheme  to  place  the  prop- 
.erty  beyond  the  reach  of  the  bank.  The  is- 
sue against  Lopeman  was  determined  in  his 
favor,  but  the  evidence  was  properly  receiv- 
ed. The  finding  in  favor  of  Lopeman  could 
not  make  the  admission  of  the  evidence  er- 
roneous. The  testimony  was  proper  to  be 
considered  by  the  Jury  in  support  of  the 
charge  of  a  fraudulent  purpose  and  conspira- 
cy. The  fact  that  Lopeman  was  free  from 
guilty  knowledge  does  not  relieve  Hart 
against  whom  the  issue  was  determined. 

The  court  informed  the  Jury  that  the 
special  questions  were  submitted  by  the  de- 
fendant, Hart.  He  complains  of  this  as  indi- 
cating to  the  Jury  that  he,  and  not  the  court, 
desired  the  Jury  to  answer  them.  The  force 
of  this  objection  Is  not  easily  discoverable. 
Besides,  the  questions  so  submitted  contain- 
ed a  recital  that:  "The  defendant,  I.  M.  Hart, 
requests  the  court  ♦  •  •  to  submit  to 
the  Jury  •  »  •  the  following  special 
questions."  The  language  of  the  court  was 
only  a  confirmation  of  what  was  written  on 
the  paper  banded  to  the  Jury. 

Several  instructions  were  excepted  to ;  but 
when  all  the  Instructions  are  read  together 
th^  are  not  erroneous. 

In  compliance  with  the  request  of  the  de- 
fendant. Hart,  the  Jury  were  directed  to  re- 
turn more  definite  answers  to  certain  ques- 
tions, to  which  they  had  responded  by  an- 
swers commencing,  "We  believe,"  and  like 
expressions.  The  court  informed  the  Jury 
that  they  could  answer  "Tes"  or  "No"  to  these 
questions,  which  they  afterwards  did  to  some 
of  them.  The  defendant.  Hart,  complains 
of  this  direction  to  the  Jury,  but  the  court 
only  informed  the  Jury  what  form  of  answer 
would  be  definite,  without  indicating  any 
opinion  whether  the  answer  should  be  nega- 
tive or  affirmative.  The  province  of  the  Jury 
was  not  invaded.    The  court  is  not  bound  to 


leave  a  Jury,  without  information,  to  grope 
in  the  darlmess  to  ascertain  in  such  a  sitoa- 
tlon  what  is  meant  by  a  definite  answer. 

It  Is  urged  that  a  failure  to  tender  back 
the  notes  before  suit  was  fataL  The  notes 
were  in  the  liands  of  the  payee  after  maturi- 
ty, and  were  produced  in  evidence.  No  sug- 
gestion was  made  to  the  district  court,  and 
none  is  made  here,  that  the  appellant  can  b« 
injured  because  the  notes  are  still  held  by 
the  bank.  He  did  not  ask  for  their  surrender 
or  delivery  on  payment  by  him  of  the  Judg- 
ment. The  makers  are  insolvent,  and  upon 
tlie  evidence  the  notes  appear  to  be  worth- 
less. What  the  rights  of  the  appellant  may 
be  with  respect  to  the  notes  In  case  he  pays 
the  Judgment  is  immaterial  upon  the  issues 
tried. 

Further  comment  upon  the  assignment  of 
errors  is  unnecessary.  The  verdict'  and  find- 
ings of  the  Jury  upon  conflicting  evidence, 
approved  by  the  trial  court,  concludes  the 
inquiry  as  to  the  facts,  and  no  errors  are 
found  in  the  proceedings. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(82  Kan.  509) 
SHEPPARD  V.  WICHITA  ICB  &  COLD 

STORAGE  CO. 
(Supreme  Court  of  Kansas.     May  7,  1910.) 

(Syllabus  iy  the  Court.) 

1.  Appeal  and  Ebrob  (i  1001*)— Rxvisw— 

Questions  of  Fact. 

Where  there  is  some  evidence  tending  to 
support  a  verdict  to  justify  an  appellate  court 
in  overturning  it  on  the  ground  that  it  ia  con- 
tradicted by  the  settled  and  unquestioned  laws 
of  nature  or  by  some  established  principle  of 
mathematics,  mechanics,  physics,  or  the  like, 
the  undisputed  physical  facts  must  demonstrate 
beyond  any  reasonable  doubt  that  the  evidence 
is  false,  and  that  the  verdict  is  without  support 
in  fact  or  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  1001.*] 

2.  Master  and  Servant  (|  276*)— Evtdbncb 
— StrmciENCY  TO  Support  Vkbdict. 

The  evidence  in  this  case  examined,  and 
held,  that  the  phytical  facts  are  not  shown  to  be 
such  as  to  authorize  the  court  to  say  that  the 
story  told  by  the  plaintitTs  witnesses  is  false  or 
improbable. 

[Hid.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  276.*] 

Appeal  from  District  Conrt,  Sedgwick 
County ;   Thomas  C.  Wilson,  Judge. 

Action  by  L.  H.  Sheppard  against  the  Wich- 
ita Ice  &  Cold  Storage  Company.  Judgment 
for  plaintiff,  and  defendant  ai^eals.  Af- 
firmed. 

Stanley,  Vermilion  Sc  Evans,  for  aroellant 
O.  V.  Ferguson,  for  appellee. 

PORTER,  J.  The  plaintiff  sued  to  recov- 
er damages  for  injuries  caused  by  his  falling 
into  an  open  tank  of  hot  water  while  in  de- 
fendant's employ.     The  Jury   awarded  him 
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damages  In  tbe  sum  of  $2,000.    The  defendant 
appeals. 

Th«  defense  was  contributory  negligence. 
The  platntlfT  had  been  In  the  employ  of  the 
defendant  6%  days.  He  had  only  been  at  work 
In  and  about  the  room  where  the  accident  oc- 
curred a  half  day.  The  room  was  undergo- 
ing repairs,  and  the  floor  was  being  taken  up, 
and  the  plaintiff  w&s  engaged  in  carrying  out 
the  lumber.  The  defendant  sought  to  show 
that  tbe  room  was  so  light  that  the  plaintiff 
should  have  seen  the  tank  before  he  stepped 
Into  it  The  evidence  shows  that  there  were 
two  skylights  in  the  roof  over  the  room  each 
six  feet  long  and  three  feet  wide ;  that  there 
were  several  doors  and  windows  including 
two  windows  In  the  north  about  18  or  20  feet 
away,  and  an  opening  in  the  north  waU  7 
feet  by  4  feet,  distant  about  12  feet  from  the 
tank.  In  addition,  the  floor  betrween  tbe 
opening  and  the  tank  had  been  taken  up. 
The  plaintiff  testified  that  at  the  time  of  the 
accident  he  was  looking  on  the  floor  for  a 
pinch  bar,  and  was  feeling  along  with  one 
hand  trying  to  find  it;  that  it  was  so  dark 
where  be  was  that  he  did  not  see  the  tank, 
and  walked  into  it  He  also  testified  that  a 
pile  of  lumber  on  the  floor  obstructed  to  some 
extent  tbe  light  from  a  door  back  of  him,  and 
that  the  skylights  were  obscured  by  dirt  and 
smoke.  He  was  corroborated  by  a  witness 
who  was  present,  and  testified  that  it  was 
dark  near  the  tank,  Sfid^that  there  was  a 
weak  vapor  of  steam  escaplng^TreaiJt  at  the 
tlma  There  was  also  testimony  that  anoS^r 
tank  called  the  brine  tank  had  been  raised 
about  four  feet  from  the  floor  on  account  of 
the  repairs  which  were  being  made,  and  that 
this  tended  to  shut  off  a  part  at  least  of  the 
light  from  the  windows  and  openings. 

There  is  only  one  proposition  argued  in  the 
brief,  which  is   that  the  testimony  of  the 
plaintlfTs  witnesses  is  not  to  be  credited  or 
giv«n  any  weight  whatever  because  of  the 
physical   facts;    that,  the  size  of  the  room 
and  the  number  of  doors  and  openings  from 
which  light  was  admitted  being  conceded,  it 
is  physically  impossible  that  the  testimony  of 
the  plaintiff's  witnesses  can  be  true.     It  is 
said  in  the  defendant's   brief  that,   "before 
this  verdict  can  be  sustained,  this  court  must 
feel  satisfied  that,   notwithstanding  all  the 
windows  and  openings,  it  was  so  dark  about 
the  vat  that  the  plaintiff  could  not  see  his 
danger."    We  do  not  so  understand  the  law 
or  the  functions  and  authority  of  the  court 
We  may  have  grave  doubts  whether  it  was  so 
dark  about  the  vat  as  to  prevent  the  plaintiff 
from  seeing  his  danger.    The  Jury  have  said 
that  it  was.   The  question  for  us  to  determine 
Is  whether  there  is  legal  evidence  in  the  rec^ 
ord  to  support  this  finding.     The  defendant 
urges  that,  In  order  to  sustain  the  verdict,  the 
court  would  be  required  to  ignore  the  evi- 
dence of  its  own  senses  and  its  own  experi- 
ence in  like  matters.   The  question  is  square- 
ly presented,  therefore,  whether  the  physical 


facts  in  this  case  are  such  that  we  can  say 
there  is  no  legal  evidence  to  support  the  ver- 
dict A  similar  contention  was  raised  in  the 
"wool  case"  (Insurance  Office  ▼.  WooIen-MUl 
Co.,  72  Kan.  41,  82  Pac  61S),  <where  the  conrt 
declined  to  dlstnrb  the  verdict  of  a  jury  far 
more  at  variance  with  the  undisputed  phys- 
ical facts  and  well-known  laws  of  nature 
than  is  the  verdict  here.  It  was  urged  again, 
but  unsuccessfully,  upon  another  state  of 
facts  and  circumstances  in  the  recent  case  of 
Smith  V.  Railway  Co.,  82  Kan.  136,  107  Pac: 
635. 

Appellate  courts  do  not  hesitate  to  reverse 
a  Judgment  where  a  principle  of  law  judici- 
ally known  to  tbe  court  requires  it  notwith- 
standing the  trial  court  may  not  have  taken 
judicial  notice  thereof.     It  is  equally  clear 
that  appellate  courts  will  take  judicial  notice 
of  the  unquestioned  laws  of  nature,  of  the 
laws  of  mathematics,  and  of  physics;    and, 
where  the  trial  court  has  refused  to  re««- 
nize  them  and  has  approved  a  verdict  sap- 
ported  by  some  evidence,  but  so  far  at  yarl- 
ance  with  the  undisputed  physical  facts  ai 
to  demonstrate  that  the  evidence  is  false  and 
the  verdict  unjust,  it  becomes  the  duty  of  the 
appellate  court    to    reverse    the   jadg:ment 
Speaking  of  the  duty  of  an  appellate  court 
In  this  respect,  Mr.  Elliott  in  his  work  on 
Evidence  (section  39)  says:    "Even  thongh  It 
may  not  be  authorized  to  weigh  evidence  and 
pass  upon  the  facts,  it  may,  and  should,  so  use 
its  judicial  knowledge  as  to  bring  about  jus- 
tice.   Thus,  there  are  often  undisputed  phys- 
ical facts  clearly  shown  in  evidence,  and,  by 
^jT^Mng  to  them  a  well-known  law  of  nature; 
of  math(Sn?tics,  or  the  like,  it  is  demonstrated 
beyond  contrSr^^  ^"*  *''®  verdict  or  finding 
is  based  upon  w2?»t  •»  ""t™®  »>»*  <*""*>*  ^ 
true.    In  such  casei"  f«  r''^/^°!"'i^M'^"! 
that  the  appellate  coi"^  ^^"''^^  take  judicial 
notice  of  the  law  of  ai^""'^  «"■  in«*e™»ti« 
or  quality  of  matter.  OT^t^^^f  ^7f  "  "*L^ 
that  rules  the  case,  and  IESIJ  "  "^f  *'•** 
court  should  have  done."  ^^  prindple  was 
recognized  by  the  court  in  T^^F^  \^  \^ 
Co.,  57  Kan.  144,  45  Pac  683,  ^^ere  «ie  plain- 
tiff who  was  injured  at  a  rafi'f  ^  "°!^ 
testified  that,  when  within  a  di^'"if„°',Jrr 
feet  from  the  crossing,  she  lookF^ 
ened  for  tbe  train,  and  then  st 
and  looked  and  listened,  but  did 
train  until  she  was  struck.    It  was 
her  testimony  contradicted  herself 
if  she  had  looked,  she  must  have  seei^ 
it  was  in  plain  view.    Again,  upon 
principle,  in  Railroad  Co.  v.  Holland, 


th? 


eoi 


209,  56  Paa  6,  a  judgment  for  the  plalL^T 
was  reversed  with  directions  to  enter  j3lL 
ment  for  the  defendant  That  was  a  cro^ 
Ing  case,  and  the  plaintiff  testified  that  s* 
looked  and  listened,  but  did  not  see  the  train 
The  jury  made  a  finding  that  she  was  not  • 
negligent  The  finding  was  held  to  be  "little 
less  than  absurd"  because  her  evidence  was 
In  plain  contradiction  of  the  physical  facta. 
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The  same  doctrine  has  freqnently  been  recog- 
nized and  followed  by  other  conrts.  Lake 
EIrle  &  Western  Railroad  Company  v.  Stick, 
143  Ind.  449,  41  N.  E.  365 ;  Cleveland,  etc.,  R. 
Co.  ▼.  Berry.  152  Ind.  607,  53  N.  B.  415,  46 
L.  R.  A.  33;  BornscheoCT  t.  Traction  Co.,  198 
Pa.  332,  47  AtL  872;  Payne  v.  C.  &  A-  R.  Co., 
136  Mo.  562,  38  S.  W.  308;  Hudson  v.  R.  W. 
ft  O.  R.  Co.,  145  N.  Y.  408,  40  N.  B.  8;  Med 
calf  V.  St.  Paul  City  Ry.  Co.,  82  Minn.  18,  84 
X.  W.  633;  Hunter  v.  N.  Y.,  O.  ft  W.  R.  R. 
Co.,  116  N.  T.  615,  23  N.  B.  0,  6  L.  K.  A.  246. 
In  the  case  last  dted  the  plaintiff,  who  was 
a  brakeman,  was  Injured  by  striking  his  bead 
against  an  arch  of  a  tunnel.  The  car  upon 
which  be  was  riding  was  Identified,  and  its 
height  above  tJie  rails  and  the  height  of  the 
arch  In  the  tunnel  established  by  the  plain- 
tiff's evidence,  so  that  It  was  undisputed  that 
the  space  between  the  top  of  the  car  and  the 
arch  of  the  tunnel  was  four  feet  and  seven 
Inches.  He  testified  that  at  the  time  he  re- 
ceived the  Injury  he  was  sitting  down  on  the 
top  of  the  box  car.  There  was  a  cut  or  gash 
on  his  forehead,  and  It  was  undisputed  that. 
In  order  to  have  received  the  blow  at  that 
point,  bis  head  must  have  been  at  least 
four  feet  eight  inches  above  the  top  of  the 
car.  The  trial  Judge  submitted  to  the  Jury 
the  question  of  the  possibility  of  the  acci- 
dent happening  In  this  way,  saying:  "If 
the  plaintiff  was  sitting  down.  It  is  for  yon 
to  say  whether  his  head  would  reach  to  that 
height."  In  the  opinion  it  is  said :  "Courts 
are  not  bound  to  take  Judicial  notice  of 
matters  of  fact  Whether  they  will  do  so 
or  not  depends  on  the  nature  of  the  sub- 
ject, the  Issue  Involved,  and  the  apparent  jus- 
tice of  the  case.  The  rale  that  permits  a 
court  to  do  so  1b  of  practical  value  in  the  law 
of  appeal,  where  the  evidence  is  clearly  insuf- 
ficient to  support  the  Judgment  In  such  case. 
Judicial  notice  may  be  taken  of  facts  which 
are  a  part  of  the  general  knowledge  of  the 
country,  and  which  are  generally  known  and 
have  been  duly  authenticated  In  repositories 
of  facts  open  to  all,  and  especially  so  of  facts 
of  official,  scientific,  or  historical  character.", 
There  was  no  evidence  showing  the  height 
of  the  plaintiff,  but  the  court  took  Judicial 
notice  that  the  average  height  of  man  is  less 
than  six  feet,  that  the  average  length  of  the 
body  from  the  lower  end  of  the  spine  to  the 
top  of  the  head  is  less  than  thlrty-slx  Inches, 
and  came  to  the  conclusion  that  a  man  whose 
forehead  would  be  four  feet  seven  Inches 
above  the  seat  upon  which  he  was  sitting 
must  be  at  least  nine  feet  high,  and,  since 
history  affords  no  Instance  of  man  attaining 
such  height,  the  court  took  judicial  notice 
of  the  fact  that  a  man  could  not  strike  his 
bead  nnder  those  circumstances,  and  reversed 
the  judgment. 

In  the  case  at  bar  the  undisputed  physical 
conditions  surrounding  the  plaintiff  at  the 
time  he  received  his  injuries  furnished  a 
strong  argument  against  the  credibility  of 


his  testimony,  but  this  Is  as  far  as  the  record 
authorizes  us  to  go.  Where  there  is  some 
evidence  tending  to  support  a  verdict,  to  Justi- 
fy an  appellate  court  In  overturning  It  on  the 
ground  that  It  Is  contradicted  by  the  settled 
and  unquestioned  laws  of  nature  or  by  some 
established  principle  of  mathematics,  mechan- 
ics, physics,  or  the  like,  the  undisputed  phys- 
ical facts  must  demonstrate  beyond  any  rea- 
sonable doubt  that  the  evidence  Is  false,  and 
that  the  verdict  Is  without  support  in  fact  or 
law.  To  Justify  such  a  conclusion  In  this  case 
would  require  Information  on  a  numbei  of 
matters  of  more  or  less  Importance  concerning 
which  the  record  Is  silent  For  instance,  we 
have  Information  as  to  the  number  of  windows, 
doors,  and  openings  and  their  size,  but  the  di- 
mensions of  the  room  are  not  stated,  although 
the  abstract  contains  a  blue  print,  from  whldi 
if  It  be  drawn  to  a  scale  we  may  assume  that 
the  building  was  32  feet  square.  There  are  no 
directions  marked  on  the  plat  but,  assuming 
that  the  top  of  the  map  is  north,  the  iceroom, 
which  Is  10  feet  square,  is  in  the  northeast 
corner  of  the  building.  The  room  in  which 
the  accident  occurred  is  16  feet  east  and  west 
by  32  feet  north  nnA  south,  with  an  "L"  ex- 
tension on  the  south  and  east  16  feet  square. 
There  are  no  windows  in  the  south,  one  win- 
dow and  one  door  on  the  west,  and  two  doors 
on  the  east  side  of  the  "L"  extension.  In  that 
part  of  the  room  where  the  dip  tank  appears 
to  be  located  the  openings  are  In  the  north, 
and  consist  of  two  windows  and  an  opening 
in  the  wall  seven  feet  by  four  feet.  The  plat 
shows  four  tanks  in  addition  to  the  one  In 
which  the  plaintiff  was  injured,  or  two  tanks 
extending  across  the  room.  It  is  Impossible 
to  tell  which.  Nor  is  it  possible  to  tell  from 
the  plat  either  the  location  or  dimensions  of 
the  brine  tank  which  was  raised  up  about 
four  feet  and  which  the  plaintiff  claimed  ob- 
structed the  light.  It  Is  stated  in  the  brief 
that  this  tank  Is  east  of  the  Iceroom,  with  a 
passage  between  them,  but  1'  we  are  correct 
In  our  assumption  as  to  the  directions  on  the 
map.  It  would  be  a  physical  Impossibility 
for  it  to  be  located  east  of  the  Iceroom. 
Again,  we  know  from  the  record  that  the  ac- 
cident occurred  Just  after  the  noon  hour,  Jan- 
uary 17th,  but  whether  it  was  a  bright  clear 
day,  or  a  dark,  gloomy  one,  we  are  not  ad- 
vised. In  answer  to  special  questions,  the 
jury  found  that  the  doors,  windows,  sky- 
lights, and  other  openings  in  the  room  where 
the  hot  water  vat  was  located  did  not  admit 
snfllclent  light  to  enable  the  plaintiff  to  see 
it  The  vat  Itself  appears  to  have  been  In 
the  main  room  Immediately  north  of  the  an- 
gle formed  by  the  southwest  corner  of  the 
Iceroom.  The  vat  was  level  with  the  floor. 
It  was  3  feet  long  and  20  Inches  wide,  and 
there  was  a  slight  mist  or  vapor  of  Ptpani 
rising  from  it  It  is  reasonable  to  suppose 
that  the  brine  tank  which  was  raised  up 
about  four  feet  cast  some  shadow  on  the  floor. 
Just  as  a  table,  desk,  or  any  solid  article  of  fur- 


Digitized  by 


Google 


622 


108  PACIFIC  REPORTBB. 


(Kan. 


niture  will  do  In  an  ordinary  room.  Wltb  no 
Information  as  to  the  size  or  dimensions  of 
this  tanlE  or  its  location  with  respect  to  any 
particnlar  door  or  window,  we  are  nnable 
to  say  that  the  story  told  by  the  plaintiff's 
witnesses  Is  either  improbable  or  untrue. 

The  Judgment  will  therefore  be  affirmed. 
All  the  Justices  concurring. 


(82  Kan.  638) 

YURANN  et  al.  ▼.  HAMII/TON  et  nz. 
(Supreme  Court  of  Kansas.    Afay  7,  1910.) 

(Syllabut  &y  the  Court.) 

1.  Plkadino  (f  271*)— Amkwdment  of  Aw- 
swER  Afteb  Judgment. 

Where  a  petition  is  filed  in  the  district 
court  and  an  answer  is  filed  thereto  purporting 
to  be  the  answer  of  the  defendants  but  entire- 
ly unsigned,  and  the  case  is  set  for  trial,  and 
tried  in  all  respects  as  if  the  answer  had  been 
signed,  and  the  attention  of  the  court  is  not 
called  to  the  failure  of  the  defendants  to  sign 
their  answer  until  after  judgment,  it  is  not  er- 
ror to  permit  the  answer  to  be  amended  by 
signing  the  same. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  {  819;    Dee  Dig.  S  271.*] 

2.  Appeal  and  BIrbob  ({  1015*)— Review— ' 
Findings. 

On  a  motion  for  a  new  trial  based  on  al- 
leged accident  and  surprise  growing  out  of  an 
alleged  agreement  as  to  a  waiver  of  evidence 
lietween  the  attorneys  for  the  parties  plaintiff 
and  defendant,  the  finding  of  the  court  as  to  the 
existence  of  such  agreement  made  upon  conflict- 
ing affidavits,  and  the  overruling  of  the  motion 
in  accordance  with  such  finding,  cannot  be  re- 
viewed here. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3860-3875;  Dea  Dig.  | 
1016.*] 

3.  Landlord  and  Tenant  (5  67*)— Sale  ron 
Taxes— Right  to  Pubohask— Estoppel  or 
Tenant. 

Land  in  the  hands  of  the  receiver  of  a  cor- 
poration was  sold  for  delinquent  taxes  in  Sep- 
tember, 1900,  to  F.  In  May,  1902,  F.  sold  the 
tax  certificate  to  H.  March  1,  1903,  H.  rented 
the  land  of  the  receiver,  and  took  possession  of 
it  as  tenant.  In  September,  1903,  H.  received 
a  tax  deed  to  the  land,  and  thereafter  claimed 
possession  and  right  to  the  land  under  the  tax 
deed,  but  paid  his  rent  according  to  contract. 
HeUij  that  as  such  tenant  he  was  under  no  ob- 
ligation to  pay  the  taxes,  and  was  not  estopped 
from  taking  the  tax  deed  and  holding  thereun- 
der. 

[ESd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  197,  198;  Dec.  Dig.  i 
67.*1 

4.  COBPOBATIONS  (I  550*)  —  Receivkbs  —  Re- 

BTBAININO    CBEDITOBB— PEBSONB    BOUND    BT 

Obdkb. 

By  buying  the  tax  certificate  H.  did  not  be- 
come a  creditor  of  the  corporation,  and  was  not 
barred  by  an  order  of  the  court  appointing  the 
receiver  which  restrained  creditors  of  the  cor- 
poration from  interfering  with  the  property  of 
the  corporation. 

[Eld.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  {  550.*] 

Appeal  from  District  Court  Marshall 
County;  Sam  Kimble,  Judge. 


Action  by  Jason  Yurann  Indlyidnally  and 
as  trustee  against  John  L.  Hamilton  and 
wife.  Judgment  for  defendants,,  and  plain- 
tiffs appeal.    Affirmed. 

W.  W.  Redmond  and  W.  S.  Glass,  for  ap- 
pellants.   E.  A.' Berry,  for  appellees. 

SMITH,  J.  In  1899  and  for  some  time  pri- 
or and  subsequent  thereto,  the  Blue  Rapids 
Company,  a  corporation,  owned  the  40-acre 
tract  of  land  which  is  In  dispute  and  which 
is  located  In  Marshall  county,  Kan.  The  tax- 
es levied  against  the  land  for  1899  were  not 
paid.  Litigation  having  been  commenced  be- 
tween certain  of  the  stockholders  of  the  cor- 
poration, and  the  corporation  Itself  In  the 
district  court  of  that  county,  the  court  in 
March,  1900,  appointed  one  Russell  receiver 
of  all  the  real  and  personal  property  of  the 
corporation.  Russell  was  succeeded  as  re- 
ceiver in  February,  1901,  by  one  Winter.  At 
the  tax  sale  In  1900  the  land  was  sold  for 
the  taxes  of  1899  to  one  Frazler,  and  in  May, 

1902,  Frazier  assigned  the  tax  certificate  to 
the    appellee   J.-  L.    Hamilton.     In    March, 

1903,  Hamilton  leased  the  land  of  the  receiv- 
er Winter  under  a  verbal  lease  for  one  year 
for  $20,  and  took  possession  of  the  same. 
September  12,  1903,  the  county  clerk  issued 
and  delivered  to  Hamilton  a  tax  deed  to  the 
land,  which  was  filed  for  record  on  the  same 
day.  Some  time  after  the  issuance  of  the 
tax  deed,  Hamilton  paid  the  receiver  the  $2() 
rent  of  the  land  for  one  year,  and  thereafter 
held  possession  of  the  land  under  the  claim 
of  ownership,  refusing  to  rerent  at  the  close 
of  the  year,  but  continuing  In  possession 
thereof  until  the  trial  of  this  action.  The 
appellant  Yurann  was  a  stockholder  In  the 
Blue  Rapids  Company,  and  as  a  result  of 
the  litigation  In  the  company  the  land  In 
question  was  by  decree  or  otherwise  convey- 
ed to  Yurann  as  an  individual  and  as  trustee 
for  six  other  stockholders  of  the  corporation. 
In  August,  1906,  Yurann,  for  himself  and  as 
trustee  as  aforesaid,  began  this  action 
against  Hamilton  and  wife  by  filing  a  iietl- 
tton  in  the  district  court  of  Marshall  county 
to  set  aside  the  tax  deed  issued  to  Hamilton. 
In  due  time  Hamilton  filed  an  answer  there- 
to, which  for  some  reason  was  not  signed  by 
himself  or  by  attorney.  In  addition  to  dis- 
closing the  facts  heretofore  recited.  It  ap- 
peared that  the  order  of  the  court  directing 
the  receiver  to  take  charge  of  the  real  and 
personal  property  of  the  corporation  contain- 
ed the  following:  "All  creditors  of  said  Bine 
Rapids  Company  are  hereby  enjoined  from  In 
any  way  Intermeddling  with  the  property 
hereby  directed  to  be  turned  over  to  said  re- 
ceiver, and  all  ofilcers,  directors,  agents,  and 
tenants  of  said  the  Blue  Rapids  Company 
are  hereby  enjoined  from  interfering  with  or 
disposing  of  said  property  of  said  company 
and  described  herein  In  any  way  except  to 
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transfer,  conTej,  and  turn  orer  the  same  to 
said  recelyer."  The  case  was  set  for  trial 
and  tried  at  the  October,  1906,  term  of  the 
court,  and  resulted  In  a  Judgment  in  faror 
of  the  defendants,  the  appellees. 

The  appellant  in  the  progress  of  the  trial 
offered  numerous  objections  to  the  Introduc- 
tion of  evidence  by  the  appellees,  but  no  ob- 
jection appears  to  have  been  made  on  the 
ground  that  no  answer  had  been  filed.  The 
case  was  tried  as  if  at  Issue.  In  due  time 
after  the  Judgment  was  rendered  in  favor  of 
the  appellees,  the  appellant  filed  a  motion 
for  a  new  trial  on  the  statutory  grounds, 
and  also  set  forth  that  the  cause  was  In  de- 
fault, no  answer  having  been  filed  therein, 
and  alleged  error  in  permitting  defendants 
to  Introduce  testimony  without  the  filing  of 
an  answer.  Thereupon,  upon  the  applica- 
tion of  the  appellees,  the  court  allowed  the 
answer  to  be  signed  by  the  attorney  for  the 
appellees.  In  the  motion  of  the  plaintiff  for 
a  new  trial  an  affidavit  was  introduced  on 
the  part  of  the  plaintiff  tending  to  show  ft 
verbal  agreement  between  the  attorneys  of 
the  parties  in  regard  to  certain  evidence,  or 
the  submitting  of  the  case  without  certato 
evidence,  which  agreement  was  said  to  liave 
been  made  before  the  parties  announced 
themselves  ready  for  trial,  and,  in  response 
thereto,  the  attorney  for  the  defendants  ask- 
ed time  to  prepare  his  counter  affidavit  deny- 
ing the  statements  made  in  the  affidavit  of 
the  plaintiff,  and,  at  the  suggestion  of  the 
court,  be  was  allowed'  to  state  the  substance 
of  his  prox>osed  affidavit,  which  would  be 
considered  by  ttie  court,  and  be  was  given 
leave  to  reduce  it  to  writing  afterward, 
-which  was  done. 

The  order  of  the  court  allowing  the  an- 
swer to  be  signed  and  the  order  allowing  the 
defendant's  attorney  to  make  a  statement  of 
facts  and  afterward  to  reduce  the  same  to 
writing  in  an  affidavit,  and  considering  the 
oral  statement  on  the  motion  for  a  new  trial, 
are  alleged  as  error.  An  answer  was  really 
Hied,  lacking  the  signature  of  defendant's 
attorney,  and  the  case  was  tried  as  if  it 
were  in  fact  a  valid  answer.  The  order  al- 
lowing the  answer  to  be  signed  should  have 
been  allowed  as  a  matter  of  course.  The  ac- 
cepting of  an  oral  statement  on  the  hearing 
of.  the  motion  was,  of  course,  Irregular,  but 
the  statement  was  afterward  reduced  to 
-writing,  and  is  certified  by  the  court  in  the 
case-made;  and  that  it  accords  with  the  oral 
statement  is  not  questioned.  The  two  affi- 
davits relating  to  accident  and  surprise  aris- 
ing out  of  an  agreement  l>etween  the  attor- 
neys presoited  an  Issue  of  fact  which  the 
court  decided  in  favor  of  the  defendants  on 
tb«  conflicting  evidence,  and  we  cannot  say 
tbat  the  court  erred  in  its  determination. 

It  is  contended  on  behalf  of  appellant  that 
tbe  orde<"  of  the  court  above  copied  enjoin- 
InK  <tlt  creditokB  of  the  corporation  from  in- 
termeddling with  the  property  of  the  com- 
pany turned  oi^er  to  tbe  receiver  is  decisive 


of  this  case;  that  Hamilton  by  purchasing 
the  tax  sale  certificate  became  a  creditor  of 
tbe  company,  and  that  the  acceptance  of  the 
assignment  of  the  certificate  and  the  tax 
deed  and  holding  possession  of  the  land 
thereunder  -were  in  violation  of  this  order. 
We  cannot  concur  in  this  view.  The  tax 
proceeding  was  not  instituted  by  Hamil- 
ton, but  by  the  state.  In  fact,  the  corpora- 
tion had  allowed  the  taxes  on  the  land  to 
become  overdue  before  the  appointment  of 
the  receiver,  and  It  cannot  be  contended 
that  the  state  could  be  enjoined  from  pro- 
ceeding to  sell  the  land  for  -unpaid  taxes 
as  in  other  cases.  If  the  state  had  the  right 
to  sell  the  land  for  the  taxes,  Hamilton,  or 
his  grantor,  Frazler,  or  any  other  person, 
had  the  right  to  purchase  at  tbe  tax  sale. 
The  corporation,  the  appellant,  or  any  one 
else  interested  in  the  land,  had  a  right  to 
redeem  it  from  the  tax  sale  at  any  time  be- 
fore the  issuance  of  the  deed. 

Again,  it  is  argued  that  Hamilton  did  not 
take  possession  of  the  land  under  the  tax 
deed,  but  as  tenant  of  the  receiver,  and  that 
at  the  time  the  tax  deed  was  issued  he  was 
Indebted  to  tbe  receiver  for  rent,  which  he 
soon  thereafter  paid,  for  a  sum  greater  than 
the  amount  due  upon  his  tax  certificate,  and 
inferentially  it  is  claimed  that  he  should 
have  paid  the  amount  due  to  himself  on  the 
tex  certificate  and  accounted  to  the  recover 
only  for  tbe  balance  of  rent  due.  This  also 
is  untenable.  Neither  bis  contract  with  the 
receiver  nor  his  relation  to  any  of  the  par- 
ties interested  in  the  land  imposed  upon  him 
the  duty  to  pay  tbe  taxes,  and  a  tenant  who 
is  under  no  obligation  to  pay  taxes  may  pur- 
chase the  leased  premises  sold  for  taxes  and 
assert  his  title  thus  acquired  against  his 
landlord  in  defense  of  a  claim  for  rent 
Weichselbaum  v.  Curlett.  20  Kan.  700,  27 
Am.  Bep:  204;  Smith  v.  Newman,  62  Kan. 
318,  e2  Pac.  1011,  53  U  R.  A.  934. 

It  must  also  be  borne  in  mind  that  neither 
the  accruing  of  the  taxes  nor  the  sale  of  the 
land  for  taxes  was  during  the  time  that 
Hamilton  was  the  tenant  of  the  receiver  on 
the  land.  The  toxea  accrued  In  1899.  The 
tax  sale  was  in  September,  1000,  to  Fra- 
zler, and  Frazler  sold  the  tax  certificate  to 
Hamilton  In  1902.  Hamilton  became  tenant 
of  the  receiver  March  1,  1903. 

We  are  unable  to  see  that  either  the  case 
of  Railway  Co.  ▼.  pove,  61  Kan.  437,  60  Pac. 
1072,  or  that  of  Cramer  y.  Her,  63  Kan.  683, 
66  Pac.  617,  is  relevant  to  the  questions  here 
involved.  The  right  of  Hamilton  to  acquire 
the  land  by  tax  deed  and  the  two  quesUons 
of  practice,  the  allowing  of  the  amendment 
to  the  answer,  and  the  overruling  of  the  mo- 
tion for  a  new  trial  on  conflict  of  evidence 
are  the  only  questions  presented  in  the  case. 
No  attack  is  made  upon  the  validity  of  the 
tax  deed  as  snch. 

As- we  flnd  no  error  in  the  three  questions 
raised,  the  Judgment  is  affirmed.  All  the 
Justices  concurring.' 
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BEOWN  T.  HOME  INS.  CO.  OF  NEW 

YORK. 
(Supreme  Oonrt  of  Kansas.    Ma;  7,  1910.) 

(Byllalui  it/  tAe  Court.) 

1.  IHBUBANCE     (g     145*)  —  RENBWAI- —  PaBOL 
AOBEEMENT — VALIDITY. 

A  parol  contract  to  renew  an  existing  con- 
tract of  inauranoe  between  those  iiaving  au- 
thority to  contract  by  wiiich  tlje  same  property 
was  to  be  insured  again  upon  the  same  terms 
and  conditions  as  in  the  original  policy  is  bind- 
ing upon  the  i>artie8,  although  a  policy  for  the 
new  insurance  was  not  issued  nor  the  premium 
paid  when  the  loss  occurred,  providing  a  credit 
U  given  and  the  payment  of  tub  premium  is  not 
a  condition  precedent  to  the  validity  of  the  con- 
tract 

[Bid.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  276-291 ;    Dec  Dig.  |  145.*] 

2.  IMSUKANCK    (8    145»)— RJENKWAL    CONTaAOT 

— Construction. 

A  stipulation  in  a  renewal  contract  that 
the  property  shall  be  insured  on  the  same  terms 
and  conditions  as  in  the  former  contract  is  in- 
terpreted to  include  the  essential  elements  of  a 
contract  of  indemnity,  and  does  not  refer  to  the 
steps  or  methods  by  which  the  original  contract 
was  reached  or  executed. 

rE>J.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  81  27&-291 ;   Dec.  Dig.  {  145.»] 

3.  IW8TJBANCK     (I     146»)— RlHEWAI,     POLIOY— 

Validity. 

The  fact  that  the  representative  of  the  in- 
surance company  bad  no  authority  to  consum- 
mate the  original  contract  of  insurance,  and 
that  the  approval  of  the  home  office  was  neces- 
sary to  its  validity,  is  no  reason  why  the  re- 
newal contract  made  by  the  same  agent  should 
be  likewise  approved,  where  it  appears  that 
such  agent  had  in  the  meantime  been  clothed 
with  authority  to  consummate  contracts  and  to 
issue  policies. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  88  276-291 ;   Dec.  Dig.  8  145.»] 

Appeal  from  District  Court,  Franklin 
County;  O.  A.  Smart,  Judga 

Action  by  Orpha  Brown  against  the  Home 
Insurance  Company  of  New  York.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Fyke  &  Snider  and  F.  M.  Harris,  for  ap- 
pellant. O.  li.  Randall  and  S.  T.  Seaton,  for 
appellee. 

JOHNSTON,  O.  J.  This  was  an  action  to 
recover  on  a  preliminary  parol  contract  of 
insurance.  In  1904  the  Home  Insurance 
Company  of  Nevr  York  issued  a  policy  of  in- 
surance on  a  bam  and  other  property  belong- 
ing to  Orpha  Brown.  In  August,  1907,  the 
insured,  thinking  tliat  her  policy  was  about 
to  expire,  applied  to  F.  E.  Flehler,  the  agent 
of  the  company  at  Wellsville,  for  a  renewal 
of  the  contract  of  Insurance,  and,  although 
the  former  contract  did  not  expire  for  about 
four  months,  the  agent  agreed  to  renew  the 
insurance  on  the  same  conditions  and  for  tbe 
same  premium  as  in  ttie  former  contract  On 
January  8,  190S,  before  a  written  policy  had 
been  executed  and  delivered,  the  bam  was 


burned.  Later  Mrs.  Brown  tendered  the 
agreed  premium  and  also  proof  of  tbe  loss, 
but  the  Insurance  company  denied  the  exist- 
ence of  a  contract  of  insurance,  or  that  Its 
agent  bad  authority  to  make  one.  This  ac- 
tion was  then  brought,  and  it  resulted  in  a 
verdict  for  tbe  full  amount  claimed  by  tbe 
plaintiff.  About  the  existence  of  tbe  original 
contract  of  insurance  there  is  no  question, 
nor  is  there  any  dispute  that  negotiations 
were  had  between  the  agent  of  the  company 
and  Mrs.  Brown  for  tbe  renewal  of  tbe  in- 
surance. There  is,  in  fact,  no  claim  that  » 
renewal  contract  with  an  authorized  agent 
of  the  company  in  which  the  terms  and  condi- 
tions of  the  contract  were  agreed  upon  would 
not  be  binding,  even  although  no  premium 
had  been  paid  or  policy  issued.  Tbe  conten- 
tion is  that  the  appellee  based  her  action  up- 
on an  agreement  tliat  the  terms  and  condi- 
tions of  tbe  new  contract  were  to  be  the 
same  as  the  old  one,  and  that  one  of  tbe  con- 
ditions of  the  old  contract  was  that  it  should 
not  go  into  effect  until  It  was  approved  by  the 
home  office  in  Chicago.  It  appears  that,  when 
the  first  contract  was  made,  Fiebler  was  only 
a  sub  or  soliciting  agent,  without  authority 
to  complete  contracts  or  issue  policies  of  in- 
surance. Before  the  renewal  contract  was 
made,  be  had  been  vested  with  tbe  authority 
of  a  local  agent  and  empowered  to  issue  pol- 
icies the  same  as  other  representatives  of  In- 
surance companies,  and,  upon  request  of  tbe 
comiiany,  a  license  liad  been  issued  to  him  by 
tbe  state  superintendent  of  insurance.  When 
the  renewal  contract  was  made,  no  intima- 
tion was  given  to  appellee  that  the  approval 
of  the  home  office  of  the  company  was  re- 
quired, or  that  Flehler  was  acting  in  any 
other  capacity  than  as  a  general  agent  of  tbe 
company. 

The  contention  that  one  of  the  conditions 
of  the  renewal  contract  was  the  approval  of 
tbe  home  office  because  that  step  was  neces- 
sary to  the  completion  of  the  original  one  is 
not  sound.  It  is  true  that  tbe  terms  and  con- 
ditions of  both  contracts  were  to  be  alike,  but 
approval  by  tbe  borne  office  was  not  written 
in  tbe  policy,  nor  made  a  part  of  tbe  first 
contract  of  indemnity.  In  the  application 
for  tbe  original  insurance  tbere  was  a  state- 
ment that  the  action  of  the  agent  was  not 
binding  on  the  company  before  the  contract 
bad  been  approved,  but  that  was  only  a  pre- 
liminary step  towards  the  completion  of  a 
contract  made  necessary  because  tbe  com- 
pany bad  then  no  one  In  Wellsville  with  au- 
thority to  consummate  a  contract  The  es- 
sential elements  of  tbe  original  contract  im- 
ported into  the  renewal  contract  were  that 
the  identical  property  originally  Insured,  in 
which  there  appears  to  have  been  no  change^ 
should  be  reinsured  upon  the  same  valuation, 
for  tbe  same  time  and  for  tbe  same  premium 
as  In  the  original  contract  Tbe  terms  and 
conditions  to  which  the  parties  referred  re- 
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Ut«d  to  Indemnity,  and  not  to  the  methods 
of  reaching  or  executing  the  contract.  The 
authority  of  the  agent  was  no  longer  a  mat- 
ter of  concern  to  any  one.  When  the  renewal 
contract  was  made,  the  company  was  repre- 
sented by  an  agent  clothed  with  apparent  aai 
real  authority  to  make  a  complete  and  bind- 
ing contract.  He  dealt  with  appellee  as  one 
having  authority,  and  not  as  a  mere  solicit- 
ing agent,  and  appellee  had  the  right  to  as- 
sume that  he  had  the  aathorlty  which  be  ap- 
peared to  have.  All  of  the  essential  elements 
of  a  contract  were  agreed  upon.  No  restric- 
tions of  authority  were  mentioned,  and  there 
was  no  suggestion  that  a  subsequent  approv- 
al of  the  contract  by  any  one  else  wonld  be 
necessary.  No  policy  had  been  Issued,  it  Is 
true,  but  a  binding  contract  of  Insurance 
may  be  made  without  the  Issuance  of  a 
policy.  Insurance  Co.  t.  Stone,  61  Kan.  48, 
58  Pa6.  986;  Insurance  C5o.  v.  Corbett,  69 
Kan.  564,  77  Pac.  108.  It  Is  for  a  breach  of 
the  parol  contract  and  the  resulting  loss  that 
the  action  was  brought  and  damages  award- 
ed. The  premium  was  not  paid  when  the 
contract  was  made,  but  it  appears  that  a 
credit  was  given,  at  least  a  cash  payment 
was  not  exacted.  Probably  the  agent  intend- 
ed to  collect  the  premium  when  the  policy 
was  delivered.  The  acceptance  of  a  promise 
to  pay  or  an  arrangement  to  allow  the  pre- 
mium to  stand  as  a  charge  against  appellee 
Is  enough  to  complete  the  contract,  and  It 
was  therefore  as  binding  upon  the  parties  as 
If  payment  bad  in  fact  been  made.  King 
V.  Cox,  63  Ark.  204,  37  S.  W.  877;  Baldwin  v. 
Phoenix  Ins.  Co.,  107  Ky.  365,  54  S.  W.  13, 
21  E:y.  Law  Rep.  1090,  92  Am.  St  Rep.  362; 
Richards  on  Insurance  Law,  pp.  205,  281. 

No  error  being  found,  the  Judgment  of  the 
aistrict  court  will  be  aflarmed.  All  the  Jus- 
:ices  concurring. 


82  Kan.  4«) 

HUTTO  V.  KNOWLTON  et  al. 
(Supreme  Court  of  Kansas.    May  7,  1910.) 

(Bytlabut  &y  (he  Court.) 
[jImitatioit   of   Actions    (}   lOO*)— Fba0I>— 

NOTICB. 

The  rule  that,  if  an  examination  of  the 
rablic  records  would  reveal  a  fraud,  the  records 
Lemselves  furnish  sufficient  constructive  notice 
>f  the  fraud  to  set  the  statute  of  limitations  in 
notion,  does  not  obtain  in  favor  of  a  vendee  of 
"eal  estate  who  procured  his  conveyance  by 
neans  of  false  and  fraudulent  representations 
■especting  the  state  of  the  record,  upon  which 
he  vendor  innocently  relied. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  }  492 ;   Dec.  Dig.  |  100.*] 

.\ppeal  from  District  Court,  Pratt  County ; 
».  B.  Glllett,  Judge. 

Action  by  Daisy  Hutto  against  Bmtly  Irene 
Cnowlton  and  others.  Judgment'  for  plain- 
iflf,  and  defendant  Knowlton  appeals.  Re- 
ersed  and  remanded. 


George  L.  Hay,  for  appellant.    R.  F.  Orldc 
and  William  Barrett,  for  appellees. 

BUROH,  J.  The  appellant,  a  resident  of 
the  state  of  Illinois,  was  made  a  defendant 
in  an  action  to  quiet  title^  and  answered, 
praying  that  a  conveyance  she  had  made  of 
the  land  in  controversy  be  set  aside  because 
Induced  by  false  and  fraudulent  representa- 
tions. A  demurrer  was  sustained  to  the  an- 
swer, which  stated  a  cause  of  action,  unless 
relief  were  barred  by  the  statute  of  limita- 
tions. The  portions  of  the  answer  now  ma- 
terial read  as  follows:  "That  during  the 
month  of  January,  1903,  the  said  A.  W.  Bllia, 
for  the  purpose  of  deceiving  and  defraudlqg 
this  defendant,  represented  to  this  defendant 
that  a  tax  deed  had  been  issued  upon  the 
above-described  land,  and  that  he,  the  said 
A.  W.  Ellis,  was  acting  for  and  representing 
the  said  tax  deed  holder;  that  the  said  tax 
deed  holder  had  been  in  the  possession  of 
said  lands  under  said  tax  deed  for  more  than 
five  years,  and  that  said  tax  deed  and  the  pos- 
session of  said  lands  under  said  tax  deed  for 
a  period  of  five  years  and  more  gave  to  such 
tax  deed  holder  a  good  and  incontestable  title 
to  said  lands,  and  that,  by  reason  thereof, 
this  defendant  was  fully,  completely,  and  for- 
ever barred  from  any  and  all  interest  that 
she  may  have  had  or  claimed  in  and  to  said 
lands;  that  said  tax  deed  holder  to  said 
lands  desired  to  perfect  his  'chain  of  title'  to 
said  lands  by  procuring  a  quitclaim  deed 
from  this  defendant,  and  that,  if  this  defend- 
ant would  execute  a  quitclaim  deed,  he  would 
pay  her  the  sum  of  $25,  but  that,  if  she  failed 
and  refused  to  give  such  quitclaim  deed,  said 
tax  deed  holder  could  easily  and  would  pos- 
itively institute  legal  proceedings  against  this 
defendant,  and  thereby  perfect  his  title;  that 
the  said  A.  W.  Ellis,  In  furtherance  of  said 
plan,  scheme,  and  conspiracy  of  said  A.  W. 
Ellis  and  A.  S.  Fay  to  deceive  and  defraud 
this  defendant,  sent  this  answerlug  defend- 
ant a  deed  for  said  lands  already  prepared 
for  execution  to  be  signed  by  this  defendant 
conveying  her  interest  In  and  to  said  lands 
to  one  O.  B.  Bock  of  Pratt,  Kan.,  and  direct- 
ed her  to  execute  said  deed,  and  then  at  once 
forward  said  deed  after  execution  to  the 
National  Bank  of  Pratt,  Kan.,  for  delivery, 
and  thereby  did  represent  to  this  defendant 
that  the  said  O.  H.  Bock  was  the  holder  of 
said  tax  deed;  *  *  •  that  the  said  0.  H. 
Bock  had  no  Interest  in  said  transaction  and 
no  Interest  In  said  lands  and  no  Interest  in 
the  money  that  was  remitted  to  this  defend- 
ant for  said  quitclaim  deed  more  than  to  re- 
ceive the  record  title  to  said  lands  under  and 
by  virtue  of  said  quitclaim  deed  for  the  con- 
venience and  accommodation  of  the  said  A.  W. 
Ellis  and  A.  S.  Fay.  This  defendant  further 
alleges  that  the  said  O.  H.  Bock  on  or  about 
the  11th  day  of  February,  1903,  and  since 
the  execution  and  delivery  of  said  quitclaim 
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deed  as  aforesaid,  transferred  and  conTeyed 
wltbont  consideration  all  his  interest  In  and 
to  said  lands  to  the  said  A.  W.  Ellis,  and  the 
said  A.  W.  Ellis  now  holds  the  record  title 
to  said  lands.  •  *  *  This  defendant  fur- 
ther alleges  that,  in  troth  and  in  fact,  the 
said  O.  H.  Bock  is  not  now  and  never  has 
been  the  holder  of  a  tax  deed  upon  said  lands 
or  any  part  thereof,  that  the  said  A.  W.  Ellis 
was  not  then,  and  is  not  now  and  never  has 
been,  representing  or  acting  for  said  O.  H. 
Bock  with  reference  to  any  tax  deed  which 
may  have  been  issued  upon  said  lands;  that 
the  said  A.  W.  Ellis  Is  not  now,  and  never  has 
been,  representing  or  acting  for  any  tax  deed 
bolder  upon  said  lands  or  any  part  thereof; 
that  no  tax  deed  holder  was  intending  to 
institute  legal  proceedings  against  this  de- 
fendant based  upon  a  tax  deed,  and  that  no 
tax  deed  had  been  Issued  upon  said  lands 
that  was  incontestable,  and  that  there  was 
no  tax  deed  upon  said  lands  that  fully,  com- 
pletely, and  forever  barred  this  defendant 
from  her  Interest  in  said  lands,  and  that  the 
said  A.  W.  Bills  knew  at  the  time  the  afore- 
said statements  and  representations  were 
made  and  the  aforesaid  acts  were  done  and 
performed  that  be  was  not  acting  In  any 
capacity  whatever  for  any  tax  deed  holder 
npon  said  lands,  and  that  no  tax  deed  holder 
was  intending  to  Institute  legal  proceedings 
against  this  defendant  based  upon  a  tax 
deed,  and  that  said  tax  deed  or  any  tax  deed 
on  said  lands  was  not  incontestable,  and  that 
tbe  same  did  not  fully,  completely,  and  for- 
ever bar  this  defendant  from  any  or  all  Inter- 
est in  and  to  said  lands." 

The  answer  was  filed  in  November,  1906, 
within  two  years  after  the  actual  discovery 
of  the  fraud,  but  almost  four  years  after  it 
was  committed.  Tbe  contention  is  that  tbe 
public  record  aftorded,  constructive  notice  of 
the  fraud  sufficient  to  start  the  statute,  un- 
der the  authority  of  Black  v.  Black,  64  Kan. 
689,  68  Pac.  662.  The  second  paragraph  of 
the  syllabus  of  that  case  enunciates  the  fol- 
lowing principle  of  law:  "Where  the  means 
of  discovery  lie  in  public  records  required  by 
law  to  be  kept,  which  involve  the  very  trans- 
action in  hand  and  tbe  interests  of  the  parties 
to  the  litigation,  the  public  records  them- 
sdves  are  sufficient  constructive  notice  of 
the  fraud  to  set  the  statute  In  motion."  Tills 
doctrine  has  been  approved  and  applied  in 
the  cases  of  Lewis  v.  Duncan,  66  Kan.  306, 
71  Pac.  5T7,  Donaldson  v.  Jacobltz,  67  Kan. 
244,  72  Pac.  846,  and  Rogers  v.  Richards,  67 
Kan.  706,  74  Pac.  255. 

In  Black  V.  Black  the  fraud  imputed  re- 
lated to  the  management,  settlement,  and 
distribution  of  the  estate  of  a  deceased  per- 
son. The  party  charged  was  the  administra- 
trix. The  law  required  her  to  make  manifest 
her  conduct  by  reports  and  accounts  which 
were  published  upon  the  probate  court  rec- 
ords for  tbe  express  purpose  of  affording 
information  to  parties  interested.    She  made 


this  record,  concealing  nothing  and  making 
no  independent  representations,  and  tbe  court 
held  It  gave  constructive  notice  to  everybody 
concerned  of  what  was  done.  The  fule  it- 
self was  admirably  expressed,  but  the  found- 
ation of  it  was  not  so  definitely  stated,  and 
may  be  said  to  consist  In  this:  Where  a  pub- 
lic record  is  required  by  law  to  be  kept  as  a 
source  of  Information  respecting  property 
rights  and  interests,  a  duty  rests  upon  any 
one  to  whom  the  information  Is  material  to 
Improve  with  diligence  the  opportunity  of 
learning  that  which  the  record  discloses.  It 
follows  that,  if  die  opportunity  be  neglected, 
the  Interested  person  will  be  bound  to  the 
same  extent  as  if  he  had  in  fact  examined 
the  record.  But  the  rale  la  no  broader  than 
its  basis,  and  if  for  any  reason  no  obligation 
exists  to  consult  the  record,  or  if  tbe  Interest- 
ed person  be  circumvented  from  taking  ad- 
vantage of  his  opportunity,  the  rule  does  not 
obtain. 

There  Is  no  obligation  resting  upon  a  land- 
lord to  watch  the  record  for  tax  deeds  fraud- 
ulently taken  out  by  his  tenant.  Duffitt  v. 
Tuham,  28  Kan.  292;  St  Clair  v.  Craig,  77 
Kan.  3M,  94  Pac.  790,  101  Pac.  3.  Where 
fiduciary  relations  exist  requiring  tbe  dis- 
closure of  the  true  state  of  facts,  there  is 
no  reason  to  anticipate  unfaithfulness,  and 
the  obligation  to  search  the  records  la  relax- 
ed. Hlnze  V.  Hinze,  76  Kan.  169,  90  Pac  762, 
12  L.  R.  A.  (N.  S.)  493.  And  see  Donaldson 
y.  Jacobltz,  67  Kan.  244,  72  Pac  846.  Like- 
wise, if  a  party  be  prevented  by  fraud  from 
availing  himself  of  the  benefit  of  tbe  record, 
or  be  led  by  such  means  to  forego  an  investi- 
gation of  the  record,  no  one  participating  in 
the  fraud  can  insist  upon  the  enforcement 
of  the  duty  to  do  so.  We  have  here  just 
such  a  case.  The  records  were  not  accessible 
to  the  appellant,  who  lived  Jn  a  distant 
state  Ellis  undertook  to  impart  the  very  in- 
formation which,  if  his  statements  were  true^ 
the  records  would  have  furnished.  The  ap- 
pellant had  no  reason  to  question  bis  veraci- 
ty, and  the  law  did  not  oblige  her  to  do  so. 
She  had  the  right  to  accept  his  representa- 
tions as  true,  and  to  rely  upon  them  as  faith- 
ful disclosures  of  what  she  would  discover 
from  tbe  records  if  she  consulted  them.  Mat- 
lack  V.  Shaffer,  51  Kan.  208,  32  Pac  890,  37 
Am.  St  Rep.  270;  Carpenter  v.  Wright  62 
Kan.  221,  34  Pac.  798.  Since  he  presumed  to 
report  to  her  the  state  of  the  record  at  the 
time  she  made  her  deed,  she  was  not  .then  re- 
quired to  go  to  the  record  Itself.  After  she 
parted  with  title,  she  could  have  no  occasion 
to  consult  the  record.  Therefore  the  merely 
constructive  notice  which  It  imparted  was 
not  sufficient,  and  the  statute  did  not  begiu 
to  nm  until  the  fraud  was  otherwise  discov- 
ered. 

Tbe  judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  overrule  the  demurrer  to  the  an- 
swer.   All  tbe  Justices  concurring. 
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<8Z  Kan.  440) 

McDOUOUEB-CBAIG  ft  CO.  y.  OBBENLSBS. 
(Sapreme  Court  of  Kansas.    Uajr  7>  1010.) 

(SyUabiit  hy  the  Court.) 
Jusncis  or  the  Peacb  (|  32*)— Jubibdio- 

TION— ''Cm    COUBTS." 

The  term  "city  courts"  in  the  proviso  of 
section  1  of  the  Justices'  Code  (Gen.  St  1009,  S 
6361),  limiting  the  jurisdiction  of  justices  of  the 
peace  in  counties  where  city  coarts  are  estab- 
lished, does  not  include  the  county  court  of 
Douglas  county,  and  the  jurisdiction  of  justices 
in  that  county  was  not  affected  by  that  pro- 
viso. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Kg.  |f  72,  73;  Dec.  Dig.  | 
32.» 

For  other  definitions,  sea  Words  and  Phraoes, 
vol.  2,  p.  mo.] 

Appeal  from  District  Court,  Doaglas  Coun- 
ty;   C.  A.  Smart,  Judge. 

Action  by  'McDougle-Cralg  &  Co.  against 
J.  R.  Greenlees.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

A.  C.  Mitchell  and  S!  D.  Bishop,  for  appel- 
lant W.  B.  Brownell  and  Fred  A.  Clark, 
for  appellee. 

BENSON,  J.  The  question  to  be  deter- 
mined in  this  case  is  whether  a  justice  of  the 
.peace  in  Grant  township,  Douglas  county,  had 
jurisdiction  of  an  action  for  the  recovery  of 
money  not  exceeding  $300  where  the  defend- 
ant was  a  resident  of  the  city  of  Lawrence. 
When  the  action  was  commenced  and  tried, 
chapter  165,  Laws  1901,  creating  the  Douglas 
county  cOurt,  was  in  effect  The  defendant's 
contention  is' that  the  amendment  of  1899  to 
section  1  of  t&e  Justices'  Code  deprived  the 
justice  of  jurisdiction.  The  amendment  pro- 
vides: "That  in  any  county  in  which  a  city 
court  has  been  or  shall  be  created,  justices  of 
the  peace  outside  of  the  city  wherein  such 
court  is  located  shall  not  have  jurisdiction  of 
cases  in  which  any  defendant  resides  in  sucb 
city.  •  •  • "  Gen.  St  1909,  |  6301.  It  is 
argued  that,  as  the  provisions  of  the  act 
creating  the  county  court  are  similar  to  vari- 
ous acts  creating  city  courts  in  several  cities, 
the  above  proviso  should  be  construed  to  in- 
clude this  court  also. 

The  similarity  of  the  acts  creating  various 
city  courts,  and  some  of  their  points  of  dif- 
ference, are  noted  in  State  v.  Nation,  78  Kan. 
3M.1  The  Douglas  county  court  was  given 
Jnrisdlctlon  somewhat  different  from  the  city 
courts,  although  in  its  principal  features  not 
differing  from  that  given  to  some  of  them. 
The  rules  of  practice  provided  were  taken 
from  both  the  Justices'  and  the  Civil  Codes, 
and  some  from  neither.  The  clerk  of  the  dis- 
trict court  was  ex  officio  its  clerk,  and  the 
judge  was  elected  by  the  voters  of  the  entire 
county.  Its  title  of  county  court  was  an  apt 
designation,  viewed  In  the  light  of  its  organ- 
ization and  jurisdiction.  As  the  Legislature 
referred  only  to  city  courts  in  limiting  the  ju- 


risdiction of  justices,  and  created  both  city 
and  county  courts,  we  cannot  presume  that 
it  intended  to  include  the  latter  in  the  limita- 
tion. If  the  legislative  purpose  had  been  to 
include  county  courts  in  the  limitation,  they 
would  also  have  been  named  in  the  proviso. 
The  judgment  is  affirmed.  All  the  Justices 
concurrlDC. 

(82   Ku.   4«4) 

BLAIR  V.  BLAIR  et  al. 
(Supreme  Court  of  Kansas.     May  7,  1910.) 

(ByUahut  ly  the  Court.) 

L  Wills  (f  455*)— CowsTRUonou— Iptoent  of 

Testatob. 

In  construing  a  will,  the  meaning  of  the 
words  used  will  be  expanded  or  restricted  so  as 
best  to  express  the  purpose  and  intent,  of  the 
testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  972,  073,  976;    Dec:  Dig.  {  455.*] 

2.  Wills  (S  460*)— Constbuction. 

Where  a  testator  having  ample  means 
makes  a  liberal  provision  for  the  "support  and 
maintenance"  of  his  widow,  those  words  will  be 
given  a  broad  and  liberal  significance  when  no 
lanjruage  is  used  in  connection  therewith  which 
tends  to  restrict  or  limit  their  meaning. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  I  46a*] 

3.  Wills  (i  685*)— Constbdotiow. 

The  provision  made  by  a  testator  for  the 
support  and  maintenance  of  his  widow  cannot 
be  used  or  diverted  to  uses  or  purposes  wholly 
foreign  to  her  maintenance  or  personal  expenses. 
[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  f  685.*] 

4.  Wills  (|  684*)  —  CoNsiBUonoir  —  "Bb- 

QUIBE." 

Where  it  is  provided  in  the  will  that  the 
widow  may  draw  from  the  estate  all  the  money 
required  for  her  support  and  maintenance,  the 
word  "require"  will  not  be  interpreted  to  mean 
an  amount  needed  or  necessary  for  such  pur- 
pose, but  it  will  be  held  to  include  such  sum  or 
sums  as  she  may  request  or  wish  to  use  for  such 
purpose. 

[Ed.  Note.— For  other  cases,  see  Wills,  (3ent. 
Dig.  {f  1627-1628;    Dec.  Dig.  {  684.* 

For  other  definitinns,  see  Words  and  Pfaiases, 
vol.  7,  pp.  6122-«125.] 

Appeal  from  District  Court,  Atchison  Coun- 
ty;  B.  F.  Hudson,  Judge. 

Action  by  Barbara  A.  Blair  against  Wil- 
liam A.  Blair  and  others.  Judgment  for 
plaintiff,  and  William  A.  Blair  and  certain 
other  defendants  appeal.    Reversed. 

B.  P.  Waggener,  James  W.  Orr,  and  James 
M.  Challls,  for  appellants.  C.  D.  Walker  and 
Ashley,  Gilbert  &  Dunn,  for  appellee. 

CRAVES,  J.  This  is  an  action  to  obtain 
the  construction  of  a  will.  Edward  K.  Blair, 
a  citizen  and  resident  of  Atchison,  died  April 
7,  1898,  in  that  city,  leaving  an  estate  which 
largely  exceeded  in  value  $100,000.  His  sur- 
viving heirs  at  law  consisted  of  his  widow, 
Barbara  A.  Blair,  and  five  children,  William 
A.  Blair,  John  W.  Blair,  Edward  G.  Blair, 
Elwln  B.  Blair,  and  Fanny  Blair  Hackney. 


•For  other  eases  lea  tame  topic  and  lection  NUMBER  Is  Dec.  A  Am.  Dlgi.  1907  to  data,  *  Reporter  ladezes 
'»ePac.6SS. 
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He  died  testate,  and  hla  will  vms  duly  probat- 
ed In  Atcbison  connty  June  29,  189&  Wil- 
liam A.  Blair,  Harry  H.  Hackney,  and  John 
W.  Blalr,  bavlng  been  named  by  the  testator 
as  his  executors,  were  duly  appointed  and 
legally  qualified ;  and  they  entered  upon  the 
discharge  of  their  duties  as  sndi.  Harry  H. 
Hackney  is  the  husband  of  Fanny  Blalr  Hack- 
ney, the  testator's  daughter.  The  heirs  at 
Uw  now  disagree  as  to  the  meaning  of  the 
will  and  have  commenced  this  action  to  ob- 
tain a  construction  thereof.  The  portion  of 
the  will  which  they  desire  construed  reads: 

"Second,  I  give,  devise  and  bequeath  to  my 
belov«d  wife,  Barbara  A.  Blair,  should  she 
survive  me,  all  my  property  and  estate,  real, 
personal  and  mixed,  to  have  and  to  hold  the 
same  during  her  natural  Itfe,  subject  to  the 
provisions  hereinafter  contained. 

'TDilrd.  It  is  my  will  that  at  my  death,  my 
esecutors,  hereinafter  named,  shall  immedi- 
ately take  possession,  charge  and  control,  of 
my  property  and  estate  above  mentioned,  and 
of  my  business,  and  hold  and  keep  my  said 
estate,  property  and  efTects  Intact,  and  con- 
tinue the  milling  business  and  all  my  business 
as  It  is  now  carried  on  and  conducted,  col- 
lecting rents,  making  necessary  repairs,  loan- 
ing money,  and  managing  and  conducting  the 
same  in  all  respects  as  I,  myself,  have  con- 
ducted the  same;  my  object  being  that  all 
my  estate  and  property  shall  be  kept  togeth- 
er and  intact  and  all  my  business  be  contin- 
ued as  it  now  is  nntll  sudi  time  as  herein- 
after provided. 

"Fourth.  It  is  my  will  and.  I  direct  that  my 
said  executors,  out  of  the  net  proceeds  of  my 
business  and  earnings  of  my  estate  and  prop- 
erty pay  over  to  my  said  wife,  from  time  to 
time,  for  her  support  and  maintenance,  such 
amounts  thereof  and  at  such  times  as  she 
may  desire  and  request,  and  If  such  earnings 
exceed  the  amount  required  by  my  wife  for 
her  maintenance  and  accumulate  In  the  hands 
of  my  said  executors.  It  Is  my  will  that  they 
reinvest  the  same,  as  fast  as  they  so  accumu- 
late, as  part  of  my  estate,  and  that  the  same 
be  divided  among  my  children  as  the  balance 
of  my  estate." 

There  are  no  other  clauses  in  the  will  which 
modify  these  provisions  or  can  be  useful  in 
determining  their  meaning.  The  contention 
between  the  parties  seems  to  be  concerning 
the  rights  of  the  widow  under  the  will,  she 
claiming  that  she  Is  entitled  to  receive  ai>on 
request,  if  she  so  desires,  the  whole  of  the 
income  of  the  estate  to  use  as  she  may  desire 
without  restraint  from  the  executors,  while 
the  executors  contend  that  tliey  are  limited 
in  their  disbursements  to  her  to  such  amount 
as  may  be  reasonably  necessary  for  her  main- 
tenance and  support,  or,  otherwise  express- 
ed, what  may  be  required  for  her  living  ex- 
penses. 

The  intent  o(  the  testator  upon  this  subject 
does  not  seem  obscure  or  difficult  to  ascertain. 
The  words  "support  and  maintenance,"  used 


In  the  fourth  clause  of  the  will,  which  reads : 
"It  is  my  will  and  I  direct  that  my  said  ex- 
ecutors, out  of  the  net  proceeds  of  my  busi- 
ness and  earnings  of  my  estate  and  property, 
pay  over  to  my  said  wife,  from  time  to  time, 
for  her  support  and  maintenance,  such 
amounts  thereof  and  at  such  times  as  she 
may  desire  and  request,  and  if  such  eamlnga 
exceed  the  amount  required  by  my  wtfe  for 
her  maintenance  and  accumulate  In  the  hands 
of  my  said  executors.  It  Is  my  will  that  they 
reinvest  the  same,  as  fast  as  they  so  ac- 
cumulate, as  part  of  my  estate,  and  that  the 
same  be  divided  among  my  children  as  the 
balance  of  my  estate"— are  not  to  be  ander- 
stood'  in  a  narrow  or  limited  sense,  but  were 
used  in  their  broad  and  liberal  meaning  to 
Indicate  the  general  scope  and  purpose  for 
which  the  provision  was  made,  rather  than 
to  point  out  or  limit  its  amount  This  intent 
is  further  indicated  by  the  subsequent  clause, 
which  reads:  "If  such  earnings  exceed  the 
amount  required  by  my  wife  for  her  mainte- 
nance," etc  This  seems  to  convey  the  Idea 
that  the  testator  thought  the  probability  that 
she  would  require  all  the  income  to  furnish 
her  with  such  maintenance  as  he  Intended 
h«r  to  have  sufficiently  strong  to  warrant  a 
special  suggestion  that,  In  case  she  did  not 
require  that  amount,  then  the  executors, 
should  use  the  excess  for  another  purpose. 

It  -seems  evident  that  the  testator  had  a 
decided  purpose  to  {provide  his  widow  with 
means  sufficient  to  enable  her  to  live  in  such 
comfort,  elegance,  and  style  as  was  befltting 
a  widow  who  had  resources  equal  to  the  in- 
come of  his  estate  to  use  for  that  purpose. 
But  it  was  not  his  intent  or  purpose  to  pro- 
vide her  with  means  to  engage  In  any  en- 
terprise of  business  or  to  inromote  any  object 
wholly  foreign  to  her  maintenance  in  this 
liberal  sense;  within  these  limits,  however, 
she  is  the  sole  Judge  of  her  expenses.  If  the 
executors  think  she  Is  extravagant  la  her 
expenses  socially,  for  pleasure,  or  otherwisev 
they  may  not  limit  her  in  means  on  that  ao 
count  She  Is  mistress  of  her  own  life  and 
Indepmdent  of  them  In  this  respect  The  tes- 
tator evidently  reposed  full  confidence  in  the 
Judgment  and  Intelllgeuce  of  his  wife,  and  de- 
sired to  place  her  in  such  a  position  finan- 
cially that  she  could  freely  live  a  life  of  com- 
fort, unlimited  in  her  manner  of  living  ex- 
cept by  her  own  wlshee^  and  he  seems  by  his 
wUl  to  have  accomplished  this  purpose.  In 
the  clause,  "the  amount  required  by  my  wife 
for  the  maintenance^"  the  words,  "the  amoont 
required,"  are  not  used  in  the  sense  of  the 
amount  necessary  or  needed,  bnt  they  indi- 
cate the  amount  which  she  may  request  or 
demand  for  such  purpose. 

This  indicates  sufficiently  the  views  of  the 
court  We  do  not  understand  that  any  real 
specific  request  of  the  widow  has  been  fms- 
trated  by  the  r^usal  of  the  executors  to 
comply  with  her  wishes ;  but  an  exces8.of  in- 
come having  accumulated,  the  question  was 
presented  as  to  wliat  her  rights  would  be  la 
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case  she  should  demand  funds  for  a  purpose 
other  than  maintenance  and  support,  and  for 
their  mutual  guldams  in  the  future  this  ap- 
plication was  made  as  a  friendly  suit  For 
the  purpose  of  this  action,  the  widow  de- 
manded of  ithe  executors  the  sum  of  $2,500 
for  the  purpose  of  distributing  it  among  the 
diildren.  This  we  do  not  think  Is  within  the 
scope  of  her  rights  under  the  will  and  cannot 
be  enforced. 

The  district  court  held  that  the  entire  net 
Income  from  the  estate  was  the  absolute 
property  of  the  widow,  regardless  of  the  pur- 
pose for  which  she  desired  to  use  It  We 
cannot  concur  in  this  conclusion. 

The  Judgment  of  the  district  court  is  re- 
versed.   All  the  Justices  Qcocurring. 


(82  Kan.  618) 

MIKESHLL  T.  BOARD  OF  COlfRB  OF 
WILSON  COUNTY. 

(Supreme  Court  of  Kansas.    Hay  7,  1010.) 

(St/llabui  by  the  Court.) 

1.  COWBTITDTIONAI,    L.AW    (8*    191,    272*)— PA- 

Boue  Law — Retboactivb  Bnacjtmkkt. 
The  parole  law  (article  6,  c.  28,  Oen.  St 
1909),  as  applied  to  this  case,  is  not  retroactive, 
nor  is  it  in  -violation  of  article  1  of  the  fonr- 
teeath  amendment  to  the  Constitution  of  the 
United  States,  but  is  valid. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  K  584,  761;  Dec.  Dig.  ii 
191,  272.*] 

2.  Pabdon  (I  »•)— Costs— PowiB  ot  Govsbn- 

Where  a  person  convicted  of  violations  of 
the  prohlbiton  liquor  law  is  sentenced  to  a 
term  of  impruonment  in  the  countv  jail,  and 
also  a  fine  is  imposed  as  the  penalty,  and  is 
adpadged  to  pay  the  costs  and  to  stand  com- 
mitted till  the  fine  and  costs  are  paid,  and 
where,  after  the  commitment  to  Jail,  the  Gov- 
ernor of  the  state  issues  to  the  prisoner  a  full 
pardon  so  far  as  he  has  the  power,  but  the  pris- 
oner is  held  in  jail  for  nonpayment  of  costs, 
the  district  court  may  parole  the  prisoner,  and 
six  months  thereafter  may  finally  discharge 
such  prisoner. 

[Ed.  Note.— For  other  cases,  see  Pardon,  Cent 
Dig.  i  19;    Dec.  Dig.  <  9.*] 

8.  Costs  (|  295*)— CnnnwAi,  Pboseodtions— 

LiABiUTT  or  County. 

If  the  prisoner  be  found  insolvent  and  un- 
able to  pay  or  give  security  for  the  same.  Such 
costs  must  be  paid  by  the  county,  and  the  coun- 
ty shall  Ijecome  liable  therefor  at  the  expiration 
of  one  month  from  such  release  if  such  costs 
are  not  paid  by  the  defendant.  Sections  4378, 
246S,   Gen.  St.   1909. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  H  1109-1123;   Dec.  Dig.  (  295.*] 

(Additional  8yll<ibu$  hy  the  Editorial  Staff.) 

4.  Attobwet  Genebal  (S  2*)— Assistant  At- 
TOBNitT  General — Title  to  Office. 

Where,  in  proceedings  to  collect  the  costs 
arising  in  certain  prosecutions  under  the  liquor 
law,  plaintiff  alleges  he  was  assistant  attorney 
general,  the  legality  of  his  appointment  and  his 
title  to  office  cannot  be  determined  in  such  case. 

[Ed.  Note. — Fon  other  cases,  see  Attorney 
General,  Dec.  Dig.  I  2.*] 


Appeal  ftom  District  Court,  Wilson  Coun- 
ty;   James  W.  Flnley,  Judge. 

Action  by  SI  D.  Mikesell  against  the  Board 
of  Commissioners  of  Wilson  County.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Frank  M.  Woodard  and  W.  H.  Edmund- 
son,  for  appellant  E.  D.  Mikeseli,  for  ap- 
pellee. 

SMITH,  J.  Mikeseli  filed  his  petiUon  in 
the  district  court  of  Wilson  county.  In  which 
he  alleged:  The  formal  facts  requisite,  and 
In  substance  further  alleged  that  in  August, 
1905,  at  which  time  he  was  the  legally  ap- 
pointed, duly  qualified,  and  acting  Assistant 
Attorney  General  In  and  for  Wilson  county, 
and  was  empowered  to  Inform  of  and  pros- 
ecute violations  against  the  prohibitory  liq- 
uor law,  he  filed  in  the  district  court  there- 
of an  information  charging  one  George  El- 
lis with  having  committed  52  separate  and 
distinct  violations  of  such  law.  That  there- 
after Ellis  was  regularly  tried  in  said  court 
by  a  Jury,  and  was  found  guilty  upon  each 
count  of  the  Information.  That  thereupon 
said  court  adjudged  that  Ellis  be  confined 
in  the  county  Jail  for  1,566  days  and  pay 
fines  aggregating  $5,200,  that  be  pay  the  costs 
of  the  action,  and  stand  committed  to  the 
county  Jail  until  the  fines  and  costs  be  paid. 
That  Ellis  was  committed  to  Jail  pursuant 
to  the  Judgment  That  in  June,  1900,  the 
Governor  of  the  state  pardoned  Ellis  from 
the  Jail  sentence  and  fines,  but  that  Ellis 
remained  In  Jail  on  account  of  the  nonpay- 
ment of  costs  assessed  against  him  Jn  the 
action.  That  In  September,  1907,  he  was 
released  by  the  Judge  of  the  district  court 
on  parole  without  being  required  to  pay  the 
costs  or  give  bond  for  the  i>ayment  there- 
of, for  the  reason  that  be  was  Insolvent  and 
unable  to  pay  the  costs  or  furnish  security 
for  the  payment  thereof.  That  in  Septem- 
ber, 190S,  said  court  granted  to  Ellis  an  ab- 
solute discharge  from  custody  without  being 
required  to  pay  the  costs  or  give  bond  to 
secure  the  payment  thereof.  That  as  a  part 
of  the  costs  in  the  action  there  was  taxed 
the  sum  of  $25  on  each  count  on  which  El- 
lis was  convicted,  amounting  in  all  to  $1,- 
300,  as  a  fee  to  the  plaintiff  as  Assistant 
Attorney  General  for  the  prosecution  of  the 
action.  That  more  than  one  month  had  elap- 
sed since  Ellis  was  granted  an  absolute  dis- 
charge from  custody,  and  that  the  fee  of 
$1,300  has  not  been  paid  by  Ellis,  nor  by 
the  board  of  county  commissioners  of  Wil- 
son county,  nor  by  any  other  person,  but  re- 
mains due  and  unpaid.  Judgment  was  pray- 
ed for  'in  the  sum  of  $1,300,  with  Interest 
at  6  per  cent  from  October  1,  1908.  and 
for  costs.  The  petition  was  verified.  There- 
upon the  county  attorney  filed  a  motion  to 
require   the   plaintiff   to   make  his  petition 
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more  specific,  definite,  and  certain  In  this: 
(1)  To  shotr  by  what  tribunal,  court,  or  per- 
son the  plaintiff  was  appointed  assistant  as 
alleged;  (^  to  show  authority  to  represent 
the  state,  and  If  such  authority  was  general 
or  special;  (3)  to  show  a  copy  of  such  ap- 
pointment, give  the  office,  book,  and  page 
where  a  record  of  the  appointment  was 
found;  (4)  to  show  a  copy  of  the  pardon 
mentioned  In  the  petition.  This  motion  was 
by  the  court  overruled,  and  upon  the  ap- 
plication of  the  county  attorney  additional 
time  was  given  to  plead  to  the  petition. 

Thereafter  the  county  attorney  filed  a  de- 
murrer to  the  petition  on  several  grounds, 
only  one  of  which  is  argued  namely,  that 
the  petition  does  not  state  facts  sufficient 
to  constitute  a  cauSe  of  action  in  favor  of 
the  plalntifT  and  against  the  defendant 
for  the  following  reasons:  (1)  That  Ellis 
was  not  released  from  Jail  in  the  manner 
provided  In  sections  2476  and  5698  of  the 
General  Statutes  of  1901;  (2)  that  chap- 
ter 178,  Laws  1907,  Is  unconstitutional  and 
In  violation  of  section  7,  art.  1,  Const,  which 
vests  the  pardoning  power  In  the  Governor, 
also  In  violation  of  section  10,  art  1,  Const 
n.  8.,  which  provides  that  no  state  shall 
pass  any  law  Impairing  the  obligation  of 
contracts;  also  in  violation  of  section  1  of 
the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States.  This  demurrer 
was  overruled,  and,  the  defendant  declining 
further  to  plead,  Judgment  was  rendered  in 
favor  of  the  plaintiff  for  the  amount  claimed. 

As  to  the  motion  to  make  the  petition 
more  definite  and  certain,  it  required  only 
that  the  plaintiff  plead  his  evidence  and  set 
forth  a  copy  of  his  written  appointment.  If 
any  he  bad.  It  need  hardly  be  said  that  the 
ruling  of  the  court  was  proper  as  to  each 
ground.  The  plaintiff  alleged  what  he  claim- 
ed to  be  the  facts  In  plain  and  concise  lan- 
guage and  without  repetition,  and  bis  cause 
of  action  was  not  based  upon  his  appoint- 
ment to  office. .  His  appointment  was  merely 
Incidental.  Hence  It  was  not  requisite  to 
set  forth  a  copy  thereof  In  his  petition.  His 
appointment  was  sufficiently  alleged  under 
section  110  of  the  Code  (Gen.  St  1909,  { 
5703),  and  was  duly  verified,  and  could  not 
be  controverted  In  this  action,  if  at  all,  ex- 
cept by  a  verified  denial.  Indeed,  it  seems 
that  the  validity  of  the  appointment  could 
not  have  been  brought  In  Issue  by  any  plead- 
ing or  motion  whatever  in  this  action.  In 
a  very  analogous  case — In  re  Gllson,  Peti- 
tioner, 34  Kan.  641,  644,  9  Pac.  763,  765— 
referring  to  the  appointment  of  an  Assistant 
Attorney  General,  it  is  said:  "If  the  legal- 
ity of  his  appointment  Is  to  be  Inquired  In- 
to, other  proceedings  must  be  institut'ed.  The 
title  to  his  office  cannot  be  determined  in 
this  case."  See  State  v.  Bowles,  70  Kan. 
821,  79  Pac.  726,  69  L.  R.  A.  176;  State  v. 
Williams,  61  Kan.  741.  60  Pac.  1050.  The 
statute  expressly  authorizes  the  appointment 
of  an   Assistant  Attorney   General   for  the 


prosecution  of  cases  tn  violation  of  the  pro- 
hibitory liquor  law.  The  plaintiff  assumed 
to  act  as  such  Assistant  Attorney  General 
in  the  prosecution  of  this  case.  The  court 
recognized  him  as  such  officer,  and  for  the 
purposes  of  this  case  this  Is  sufficient 

We  pass  to  the  consideration  of  the  demur- 
rer. It  Is  insisted  that  the  parole  law  (sec- 
tions 2459-2172,  Gen.  St  1909)  has  no  ap- 
plication to  this  case,  for  the  reason  that  by 
the  title  of  the  act  and  its  provisions  it 
applied  only  to  "persons  convicted  of  a  vio- 
lation of  the  criminal  laws  of  this  state," 
and  it  is  thereby  evident  that  It  was  in- 
tended to  apply  only  to  persons  sentenced 
to  fine  and  imprisonment;  that  at  the  time 
the  district  court  undertook  to  parole  Ellis 
be  had  been  pardoned  by  the  CSovemor  of 
the  state;  and  that  such  pardon  had  reliev- 
ed him  of  the  Jail  sentence  Imposed  upon 
him  by  the  court  It  may  be  conceded  that 
the  pardon  of  the  Governor  had  relieved  El- 
lis of  the  fine  and  Jail  sentence  imposed  up- 
on him  by  the  Judgment,  but  such  parole 
did  not  and  could  not  discharge  him  from 
jail  for  the  nonpayment  of  costs.  In  re 
Boyd,  Petitioner,  34  Kan.  570,  9  Pac.  240. 
He  was  still  lawfully  confined  In  Jail,  and  he 
was  confined  by  reason  of  being  convicted  of 
a  violation  of  the  criminal  laws  of  the  state 
— ^not  confined  as  a  punishment,  but  "  •  •  • 
merely  as  a  means  of  enforcing  the  legal  ob- 
ligation resting  upon  him  to  pay  the  costs 
which  he  by  his  original  wrongful  act  and 
bis  subsequent  acts  has  caused  to  be  made, 
and  which  have  accrued  in  the  prosecution 
subsequent  to  the  act  for  which  he  is  pun- 
ished, and  have  accrued,  not  to  the  public 
merely,  but  to  Individuals,  and  are  given  to 
such  individuals  as  compensation  for  their 
services  performed  In  the  prosecution."  In 
re  Boyd,  supra  (syllabus).  The  Judgment  for 
costs  against  him  and  the  order  that  be  be 
confined  in  the  county  Jail  until  such  costs 
should  be  paid  are  necessary  Incidents  of 
his  conviction.  It  is  a  statutory  require- 
ment that  such  Judgment  and  order  be  made 
upon  the  conviction  of  a  person  for  a  vio- 
lation of  the  laws  of  the  stat&  Prior  to  the 
enactment  of  the  parole  law  (chapter  178, 
Laws  1907),  the  county  commissioners  only 
had  power  to  discharge  the  convicted  person 
confined  in  Jail  for  the  nonpayment  of  costs, 
but  the  terms  of  the  parole  law,  oa  well  as 
the  title,  clearly  confer  this  authority  upon 
the  district  and  common  pleas  courts  of  the 
state. 

In  the  appellant's  brief,  much  stress  is  laid 
upon  the  expression  used  In  the  syllabus  in 
Re  Ellis,  Petitioner,  76  Kan.  368.  91  Pac.  81 ; 
"The  board  of  county  commissioners  alone 
has  authority  to  order  the  release  of  a  pris- 
oner committed  to  the  county  jail  for  a  fail- 
ure to  pay  a  fine  and  costs."  This  decision. 
it  is  true,  was  rendered  twp  or  three  months 
after  the  parole  law  took  effect  But  no 
question  was  pending  in  that  case  under  the 
parole  law,  and  the  attention  of  the  court 
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was  not  therein  called  to  the  fact  that  the 
parole  law  had  been  adopted.  The  expres- 
sion was  purely  obiter  dicta  In  that  case, 
and  Is  not  to  be  regarded  In  any  sense  as  a 
construction  of  the  parole  law.  The  applica- 
tion of  the  parole  law  b.elng  now  directly  In- 
Tolred  in  this  case,  It  is  held  applicable  to 
this  case — that  is,  that  this  law  authorizes 
the  courts  designated  in  the  law  to  parole 
persons  convicted  of  a  violation  of  the  crim- 
inal laws  of  the  state  and  sentenced  to  pay 
a  fine  and  to  a  t«in  of  imprisonment  in  the 
county  Jail  and  adjudged  to  pay  the  costs  and 
to  be  confined  In  the  Jail  until  the  fine  and 
costs  are  paid,  even  after  a  full  pardon  has 
been  granted  by  the  Governor,  so  far  as  it  Is 
within  Ills  power  to  pardon  the  convicted  per- 
son, and  the  iwnvicted  person  la  held  in  Jail 
for  the  nonpayment  of  costs  only. 

Ellis  was  convicted  and  sentenced  before 
the  enactment  of  the  parole  law,  and  it  is 
contended  that  the  parole  law,  so  far  as  it  at- 
tempts to  affect  the  liability  of  Wilson  coun- 
ty for  costs  growing  out  of  the  prosecution 
of  Ellis,  violates  article  1  of  the  fourteenth 
amendment  to  the  Constitution  of  the  Unit- 
ed States,  is  retrospective,  null  and  void,  that 
it  attempts  to  create  and  impose  on  Wilson 
county  a  liability  that  did  not  exist  at  the 
time  of  the  arrest  and  conviction  of  EUlis. 
The  parole  law,  so  far  as  it  affects  this  case, 
Is  simply  remedial.  At  the  time  of  the  con- 
viction of  Ellis,  Wilson  county  was  morally 
bound  at  least  to  pay  the  costs  of  his  prose- 
cution, if  they  could  not  be  recovered  from 
him.  This  moral  obligation  by  the  then  ex- 
isting law  would  become  a  legal  obligation 
whenever  the  commissioners  of  the  county 
saw  fit  to  discharge  him,  if  as  is  presumable 
he  should  remain  unable  to  discharge  the  ob- 
ligation himself.  If  be  should  not  become 
able  to  pay  the  co^ts,  it  is  not  to  be  presumed 
that  the  county  commissioners  of  the  county 
would  have  kept  him  in  the  Jail  for  his  whole 
lifetime  because  he  did  not  do  what  he  was 
unable  to  do.  Upon  the  enactment  of  the  pa- 
role law  and  the  discharge  of  Ellis  by  the 
district  court  thereunder,  the  moral  obliga- 
tion of  the  county  likewise  became  a  legal  ob- 
ligation. The  law  is  not  invalid  for  the  rea- 
son that  it  is  retrospective,  or  that  it  is  in 
violation  of  the  Constitution  of  the  state  or 
of  the  United  States.  Com'rs  Sedgwick  Co. 
V.  Bunker,  16  Kan.  498;  Board  of  Education 
V.  State,  64  Kan.  6,  67  Pac.  559. 

Authority  has  existed  In  the  boards  of 
county  commissioners  to  discharge  from  Jail 
persons  confined  therein  for  nonpayment  of 
fines  and  costs  ever  since  1862.  The  parole 
law  also  authorized  certain  courts  to  make 
such  discharge  after  six  months'  parole.  Such 
discharge  is  In  no  sense  a  pardon  of  the 
crime,  nor  does  it  discharge  the  obligation  of 
the  prisoner  to  pay  the  costs,  but,  on  the  con- 
trary, expressly  provides  for  the  collection 
of  the  costs  by  execution. 


It  la  contended  that  this  action  cannot  be 
sustained  for  the  reason  that  the  act  fixes  no 
time  when  the  claim  for  costs  shall  accrue. 
When  the  person  discharged  is  found  unable 
to  pay  or  to  secure  the  payment  of  costs,  the 
provision  is  that  "the  costs  shall  be  paid  by 
the  state  or  county  as  in  other  cases."  Plain- 
ly this  means  other  cases  provided  by  law, 
namely,  the  provisions  compiled  in  sectioni 
6831,  4378,  Gen.  Bt  1900. 

The  petition  states  a  cause  of  action,  and, 
upon  the  overruling  of  the  demurrer  thereto 
and  the  refusal  of  the  defendant  to  plead, 
Judgment  against  the  defendant  followed  as 
a  matter  of  course  without  evidence. 

We  find  no  error  in  the  proceedings,  and 
the  Judgment  la  afllrmed.  All  the  Justices 
concurring. 

(82  Kan.  420) 
MORRISON  V.   PENCE. 
(Supreme  Court  of  Kansas.    May  7,  1910.) 

(Si/Uabut  1y»  the  Court.) 

1.  Apfeai,  and  Ekbob  (f  1039*}— Habulkbs 
Ebbob— RuuNQ  ON  Motion  Kelatino  to 
Pleading. 

The  failure  of  an  officer  in  his  answer  jos- 
tifying  an  alleged  illegal  arrest  and  detention 
to  state  particularly  the  offense  with  which  tlu> 
plaintiff  was  charged,  and  the  grounds  for  which 
the  arrest  was  made,  is  not  material  error, 
where  it  appears  that  the  plaintiff  was  fully 
informed  as  to  the  nature  of  the  charge  and 
the  cause  of  bis  arrest,  and  was  not  deprived 
of  any  right  because  of  a  lack  of  such  informa- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  4075-4088;  Dec.  Dig.  { 
1089.»] 

2.  False  Imfbisonuent  (J  11*)— Justifica- 
tion BT  Officbb. 

A  city  marshal  was  regularly  appointed  and 
confirmed  by  the  mayor  and  council,  and  was 
sworn  into  office  by  a  competent  officer,  but 
no  commission  was  given  to  him,  nor  did  he 
subscribe  to  an  oath.  Be  entered  upon  the  dis- 
charge of  bis  duties  and  later  arrested  without  a 
warrant  one  who  was  committing  a  public  of- 
fense in  bis  presence.  Held,  tbat  the  failure  of 
the  officer  to  receive  a  commission  and  to  sub- 
scribe to  an  oath  did  not  diminish  bis  autbority 
nor  prevent  him  when  sued  for  false  imprison- 
ment to  justify  the  arrest  on  the  ground  that  he 
was  an  officer. 

{Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  |  75;   Dec.  Dig.  |  11.*] 

Appeal  from  District  Court,  Gray  County; 
Gordon  L.  Flnley,  Judge. 

Action  by  Edward  Morrison  against  Thom- 
as H.  Pence.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

L.  A  Madison  and  B.  F.  Milton,  for  appel- 
lant Thomas  A.  Scates  and  Albert  Watkins, 
for  appellee. 


JOHNSTON,  0.  J.  Edward  Morrison,  who 
owned  and  operated  a  livery  bam  In  Cimar- 
ron, staked  down  a  mare  on  a  railroad  right 
of  way   which  was  used  as  a  street,  and 
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which  was  1b  plain  Tlew  of  the  principal  ho- 
tel In  the  dty.  His  declared  purpose  was  to 
cure  the  mare  of  the  habit  of  lying  down 
when  they  attempted  to  drive  her  past  the 
bam.  The  mare  was  thrown  to  the  ground, 
her  head  staked  down,  and  her  feet  were 
stretched  out  and  each  tied  to  a  stake,  and 
In  this  position  she  was  left  for  about  30 
mlnutea  There  was  a  city  ordinance,  which, 
among  other  things,  prohibited  the  obstmc- 
tlon  of  streets,  the  disturbance  of  the  peace, 
and  the  crud  treatment  of  animals.  Com- 
plaint was  made  by  a  number  of  citizens  of 
the  action  of  Morrison  In  staking  down  the 
mare  and  he  was  told  of  the  complaints  and 
of  a  contemplated  arrest  by  the  dty  marshal. 
When  the  marshal  ca&ie  up,  he  asked  him  to 
unloose  the  mare,  and  this  Morrison  refused 
to  do.  Three  or  four  such  demands  were 
made  and  refused  when  the  marshal  arrested 
Morrison  without  a  warrant,  and  after  some 
resistance  compelled  him  to  go  to  the  court- 
honse,  and,  not  finding  the  police  judge  there, 
Morrison  was  released.  To  recover  damages 
for  the  arrest  and  imprisonment  Morrison 
brought  this  action  against  Pence,  the  mar- 
shal. In  his  answer  Pence  alleged  that  he 
was  the  duly  appointed  and  acting  marshal 
of  the  city,  that  the  arrest  was  made  by  him 
in  that  capacity  without  violence,  and  that 
no  more  force  was  used  In  making  the  arrest 
than  was  necessary,  and  that  the  force  actu- 
ally used  was  due  to  the  resistance  made  by 
Morrison.  The  verdict  of  thfe  jury  was  In 
favor  of  Pence,  and  Morrison  complains  of 
several  rulings  made  during  the  trial. 

A  motion  was  made  by  appellant  to  require 
appellee  to  make  his  answer  more  definite 
and  certain  by  stating  particularly  the  of- 
fense for  which  the  arrest  was  made,  but  the 
motion  was  denied.  In  this  respect  the  an- 
swer was  Incomplete.  Appellee,  who  was  as- 
serting that  the  arrest  was  not  unlawful, 
should  have  Informed  appellant  of  the  cause 
of  the  arrest — ^that  Is,  that  he  found  the  ap- 
pellant In  the  act  of  committing  an  offense 
— and  was  therefore  warranted  In  making 
the  arrest  with  or  without  a  warrant.  The 
motion  might  very  well  have  been  allowed, 
but  the  testimony  dlsclost.4  that  appellant 
knew  well  enough  the  cause  of  the  complaint 
against  his  action  and  the  ground  for  his  ar- 
rest. It  Is  plain  that  there  was  no  lack  of 
Information  why  the  marshal  took  him  into 
custody,  and  there  was  no  limit  to  the  scope 
of  the  Inquiry  because  of  the  incomplete  an- 
swer. It  is  only  prejudicial  error  that  justi- 
fies the  reversal  of  a  judgment 

Th^re  is  also  complaint  of  an  Instruction 
by  the  court  to  the  effect  that  appellee  as 
marshal  had  the  right  to  arrest  upon  view 
without  a  warrant  any  person  found  violat- 
ing any  ordinance  of  the  city.  In  this  con- 
nection, It  Is  contended  that  appellee  was 
only  a  de  facto  city  marshal,  and  that,  as 
such,  he  can  claim  no  privilege  or  protection 


because  of  his  office.  Tite  trial  conrt  In  Its 
charge  referred  to  the  marshal  as  a  de  facto 
officer,  but  It  appears  that  he  was  that  and 
more  too.  He  was  appointed  by  the  mayor 
and  his  appointment  confirmed  by  the  city 
council,  and  a  record  of  the  same  was  mada 
He  was  then  sworn  Into  office  and  assumed 
the  performance  of  his  duties,  but  It  does  not 
appear  that  a  formal  commission  was  Issued 
to  him,  nor  that  he  subscribed  to  a  written 
oath.  His  title  to  the  office  was  not  affected 
by  the  lack  of  a  commission.  It  waa  the  ap- 
pointment and  confirmation  which  conferred 
the  right  to  the  office,  and  the  commission  la 
only  evidence  of  that  right  He  should  have 
subscribed  to  the  oath  of  office  which  he  to(^ 
as  that,  too,  furnishes  evidence  that  he  was 
sworn  Into  office.  He  was  regularly  appoint- 
ed and  confirmed,  and  therefore  clothed  wltli 
all  the  authority  whtdi  the  mayor  and  coun- 
cil could  confer  on  him,  and,  when  be  was 
sworn  into  office,  there  was  a  substantial 
compliance  with  the  law.  From  that  time  he 
was  required  to  perform  the  duties  of  the  of- 
fice and  entitled  to  plead  his  official  diaracter 
when  his  acts  were  challenged.  The  omis- 
sions mentioned  would  not  have  excused  him 
If  he  had  failed  to  preserve  the  peace,  enforce 
the  law,  or  arrest  one  who  committed  a  public 
offense  In  his  presence.  The  public  has  an 
interest  In  the  performance  of  duties  of  the 
character  mentioned,  and  also  that  the  offico' 
shall  have  the  protection  of  the  law  in  the 
performance  of  such  duties.  The  right  to 
justify  as  an  officer  Is  not  for  the  benefit  of 
the  officer  alone,  and  In  this  Instance  his  Jus- 
tification did  not  rest  merely  upon  the  fact 
that  he  was  an  officer,  but  upon  the  added 
fact  that  he  did  that  which  the  law  required 
of  him,  namely,  to  arrest  appellant  when  he 
found  him  committing  an  offense  which  made 
him  subject  to  arrest  and  pi^oeecutlon. 

We  find  nothing  prejudicial  In  the  rulings 
on  the  instructions,  and  the  evidence  appears 
to  be  sufficient  to  sustain  the  verdict  and 
judgment.  Judgment  affirmed.  All  the  Jus- 
tices concurring. 


(8S  Kan.  SX) 
FUNK  V.  SHAWNEE5  FIRE  INS.  CO.t 
(Supreme  Court  of  Kansas.    May  7,  1910l) 

(SyUabut  Ity  tk»  Court.} 

Insubancb  (i  19»;»  {  206Vi,  New.  voL  9,  Key 
No.  Series)  —  CoNSi  debatiok  —  Mortgaqkd 
Property. 

A  mortgage  clause  in  the  usual  form  was 
attached  to  a  policy  Insuring  the  owner  of 
property  against  loss  by  fire.  The  owner  then 
assigned  the  policy,  with  the  assent  of  the  In- 
surer, to  a  vendee  of  the  property.  Held,  tht 
original  premium  supported  the  insurance  of  the 
two  interests,  that  of  the  owner  and  that  of 
the  mortgagee,  and  the  policy  waa  sustained 
by  that  consideration  in  the  hands  of  the  as- 
signee. Held,  further,  that,  since  the  mortga^ 
clause  reserved  do  right  to  the  mortgagee  to 
approve  assignments  of  the  policy,  the  want  at 
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■ach  approval  did  not  aifect  the  nUidi^  of  the 
policy  In  th«  hand*  of  the  assignee. 

UM.  Note.—For  other  cases,  see  Insarance, 
Cent  Dig.  I  468;   Dec.  Dig.  |  199.*] 

Appeal  from  District  Conrt,  Marion  Ckinn- 
ty;  R.  L.  King,  Judge. 

Action  by  John  D.  Fnnk  against  the  Shaw- 
nee E^re  Insurance  Company.  Judgment  for 
defendant,  and  plalntifT  appeals.     Reversed. 

H.  S.  Martin  and  V,  Williams,  for  aj^el- 
lant  D.  W.  Mulrane^  0.  BL  Gault,  and  D.  R. 
Hite,  for  appellee^ 


BURCH,  J.  The  Shawnee  Fire  Insumnce 
Company  issued  to  Nuss,  the  owner,  a  policy 
Insuring  bis  farm  buildings  against  flre.  A 
mortgage  clause  was  attached  making  loss, 
if  any,  payable  to  the  Mutual  Benefit  Life 
Insurance  Company,  mortgagee,  as  Its  Inter- 
est might  appear,  and  providing  that  upon 
payment  to  the  mortgagee  the  mortgage 
should  be  assigned  to  the  insurer.  Nuss  sold 
the  farm  and  Insured  property  to  Fnnk,  and 
as  a  part  of  the  consideration  orally  agreed 
to  transfer  the  Insurance  policy  to  Funk. 
The  papers  incident  to  the  sale  were  made 
out  for  the  parties  by  Fast,  who  was  also 
the  Insurance  company's  agent  The  trans- 
fer of  the  policy  was  specifically  called  to 
his  attention,  and  he  was  directed  to  make 
the  necessary  duuige.  He  assured  the  i>ar- 
tics  at  the  time  that  ererythlng  was  all 
right  Afterward  Fnnk  Inquired  of  him: 
"How  it  is  about  that  insurance  on  my  prop- 
er^? Are  my  bnlldings  insured?"  Fast  re- 
plied, "Yes,  they  are  insured."  The  policy 
provided  that,  unless  an  agreement  to  the 
contrary  rtkould  be  indorsed  thereon  or  add- 
ed thereto.  It  should  be  void  if  change  should 
take  place  in  the  title  or  possession  of  the 
property,  or  if  the  policy  should  be  assigned 
before  loss.  It  further  provided  that  no  of- 
ficer or  agent  of  the  company  had  power  to 
waive  conditions  except  by  writing  indorsed 
on  the  policy  Itself.  The  policy  had  been  de- 
Hrered  to  the  mortgagee,  remained  in  the 
mortgagee's  possession,  and  no  written  as- 
signment of  it  was  ever  made  or  noted  in 
writing  on  the  instrument  The  buildings 
were  burned,  and  the  loss  was  paid  to  the 
mortgagee,  who  assigned  the  mortgage  to  the 
Insurance  company.  Funk  tendered  to  the 
tnrarance  company  the  amount  of  the  mort- 
gage, leas  the  amount  of  the  insurance,  and 
demanded  a  release.  The  tender  was  reject- 
ed, and  the  demand  was  refused.  Funk  then 
brought  an  action  to  cancel  the  mortgage  and 
to  recover  statutory  damages  for  the  refusal 
to  release.  A  demurrer  was  sustained  to  the 
plaintiff's  evidence,  and  be  appeals. 

The  usual  question  is  raised  respecting  poli- 
cy restrictions  upon  the  authority  of  offlcers 
and  agents ;  but  the  evidence  was  sufficient  to 
warrant  a  finding  that  Fast  was  the  insur- 
ance company  itself  for  all  purposes  of  the 


transaction  la  oonttovetay.    It  teOomu  tbrnt 

the  regularity  of  the  assignment  of  the  policy 
to  Funk  Is  not  open  to  qaestlon  by  the  compa- 
ny. With  this  matter  aside,  the  argument  to 
sustain  the  demurrer  Is  directed  to  two  proi>- 
osltlons:  First,  there  was  no  consideration  to 
support  the  policy  in  the  bands  of  the  as- 
signee; and,  second,  the  assignment  was  in- 
valid without  the  consent  of  the  mortgagee. 
Neither  one  is  sound. 

The  premium  supported  the  Insurance  of 
two  Intereata,  that  of  the  owner  and  that  of 
the  mortgagee.  These  interests  were  so  far 
distinct  that  the  situation  may  be  regarded  as 
If  two  policies  had  been  Issued,  one  to  the 
owner  and  one  to  the  mortgagee.  But  the 
consideration  for  botb  was  not  absorbed  by 
either  one.  The  mortgage  clause  did  not 
eliminate  the  owner  or  bis  Interest  He  could 
discbarge  the  mortgage  and  in  the  event  of 
loss  collect  all  the  indemnity.  His  substan- 
tial rights,  paid  for  and  protected  by  the  pol- 
icy during  Its  life,  he  could  assign  to  his  sno- 
cessor  in  ownersblpb 

The  mortgage  clause  reserved  to  the 'mort- 
gagee no  right  to  approve  or  disapprove  as- 
signments of  the  owner's  insurance,  although 
changes  in  the  ownership  of  the  property  In- 
sured are  contemplated  by  the  following  lan- 
guage: "And  this  Insurance,  as  to  the  mort- 
gagee only  therein,  shall  not  be  Invalidated 
*  •  *  by  any  change  In  the  title  or  ovnier- 
ship  of  the  property."  Without  such  a  reser- 
vation the  mortgagee  could  not  restrict  the 
owner's  right  to  assign.  The  mortgage  clause 
further  provided  that  the  mortgagee's  insui^ 
ance  should  not  be  invalidated  by  any  act  or 
neglect  of  "the  mortgagor,  or  owner" ;  that  Is, 
any  other  owner,  including  one  In  succession 
to  the  mortgagor.  Consequently  the  mort- 
gagee could  have  no  interest  in  who  became 
owner  besides  the  mortgagor.  The  Insurer 
might  well  have  such  an  interest,  and  conse- 
quently it  reserved  the  right  to  approve  aa- 
glgmnents  of  the  policy  by  the  owner. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new 
trial.   An  the  Joatices  conconlng. 


(n  Kan.  EU) 
WOLFB  V.  STEWART  «t  aL 
(SnprenM  Court  of  Kansas.    May  7,  1010,) 

(BvlUihm  &y  tU  Oowrt.) 

1.  Clebks  or  OouBTS  d  11*)— Fees. 

Under  the  provision  of  section  8090  of  the 
General  Statutes  of  1901,  a  clerk  of  the  dis- 
trict court  in  a  county  having  a  population  of 
more  than  20,000,  and  not  more  than  80,000,  Is 
entitled  to  receive  all  the  fees  of  bis  office  charg- 
ed and  collected  for  services  rendered  by  him 
if  such  fees  do  not  exceed  the  amount  of  |l,400 
per  annum.  If  they  do  excMd  that  amount 
then  he  is  entitled  to  receive  one-half  of  the 
additional  fees  charged  for  servloes  rendered  by 
him. 

ISA.   Note,— For  other  eases,   see   Clerks  of 
Courts,  Cent  Dig.  !  33;  Dec.  Dig.  {  11.*] 
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2.  G1.EBK8  or  CouBiB  (f  11*)— FxES. 

In  BQch  a  county  the  clerk  retired  from 
office  at  the  exiMration  of  his  term.  He  had 
received  the  sam  of  $1,400  per  annum  during 
the  time  be  was  in  office.  He  left  a  lar^e 
amount  of  fees  charged  upon  the  books  of  his 
office  for  services  rendered  by  him.  These  fees 
were  collected  by  his  successor  from  time  to 
time,  and  paid  to  the  county  treasurer.  Held, 
that  one-half  of  such  fees  belongr  to  the  retir- 
ing clerk,  one-half  thereof  to  the  county. 

[Ed.  Note. — For  other  casM,  see  Glerka  of 
Courts,  Cent.  Dig.  J  33;  Dec  Dig.  S  11.*] 

Appeal  from  District  Court,  Ijyon  County ; 
F.  A.  Meckel,  Judge. 

Action  by  U.  S.  Wolfe  against  J.  O.  Stew- 
art and  others.  Judgment  for  plaintiff  and 
defendant  tlie  Board  of  County  OommlBBlon- 
ers  of  Lyon  County  appeals.  Beversed,  with 
direction& 

O.  S.  Samuel  and  W.  O.  Harris,  for  aK>ei- 
lant.  Kellogg  &  Hugglns  and  O.  M.  Kellogg, 
for  appellees. 


OBAVEJS,  J.  This  Is  an  action  against 
the  board,  of  county  commissioners  of  Ityon 
county  commenced  by  a  former  clerk  of  the 
district  court  to  collect  fees  claimed  to  be  due 
him  for  services  rendered  while  in  office,  but 
collected  by  his  successor.  The  action  was 
tried  in  the  district  court  of  that  county 
where  Judgment  was  rendered  in  favor  of  the 
plaintiff,  and  the  county  has  appealed  to  this 
court 

The  plaintiff  daims  that  all  the  fees  col- 
lected by  his  successor  belong  to  him,  while 
the  county  claims  that  he  is  entitled  to  only 
one-half  thereof.  The  question  involves  an 
interpretation  of  the  statute  relating  to  fees 
and  salaries,  being  section  3030  of  the  Gener- 
al Statutes  of  1901,  which  reads: 

"The  clerk  of  the  district  court  in  the  re- 
spective counties  of  this  state  shall  charge 
as  full  compensation  for  their  services  as  re- 
quired by  law  to  be  peirformed  by  clerks  of 
the  district  courts  the  fees  as  hereinafter 
provided: 

For  filing  each  paper,  five  cents r  .$  .06 

Docketing  each  action  on  appearance  dock- 
et, or  execution  docket,  each,  fifteen 
cents  .15 

"[Here  follows  a  list  of  the  specific  fees 
the  cleik  is  allowed  to  charge  and  collect] 
•  ♦  *  Provided,  further,  that  the  clerk  of 
the  district  court  in  counties  having  the  fol- 
lowing population  may  retain  all  fees  col- 
lected as  hereinafter  specified:  *  •  •  In 
counties  having  a  population  of  not  less  than 
20,000  and  not  more  than  80,000,  per  annum, 
$1,400.  •  •  •  And  if  in  any  year  the  fees 
collected  shall  be  more  than  the  sums  above 
specified  the  said  district  clerks  shall  pay  to 
the  county  treasurer  one  half  of  such  excess 
when  collected  taking  duplicate  receipts 
therefor  one  of  which  they  shall  file  with 
the  county  clerk;   and  such  money  shall  be- 


come part  of  the  general  fond  of  the  oonnty." 
It  is  conceded  that  the  i>opulatIon  of  I^yon 
county  is  such  that  this  statute  applies  to  tt 
The  money  in  controversy  represents  the 
fees  earned  by  appellee  while  he  was  in  ofiSce. 
and  by  liim  charged  upon  the  books  of  bis 
office.  His 'Successor  in  office  collected  it  and 
deposited  It  with  the  county  treasurer.  A 
small  sum  was  paid  to  the  county  derk.  It 
seems  clear  that  the  fees  and  salary  law  in- 
tended that  the  clerk  should  receive  all  the 
fees  of  his  office  if  they  did  not  exceed  the 
sum  of  $1,400  per  annum;  and,  if  tbey  did 
exceed  that  sum,  that  he  should  receire  In 
addition  to  the  sum  of  $1,400  per  annum 
one-half  of  all  other  fees  earned  by  him.  H>e 
clerk  received  the  sum  of  $1,400  per  annum 
while  he  was  in  office,  and  the  fees  in  contro- 
versy are  In  excess  of  that  amount  The 
clerk  is  therefore  entitled  to  one-half  of 
such  fees  only.  The  remainder  belongs  to 
the  county. 

We  are  unable  to  concur  In  the  condaslan 
reached  by  the  district  court  Its  Judgment 
is  reversed,  with  direction  to  divide  the  fund 
in  controversy  between  the  clerk  and  county 
equally,  taxing  the  costs  to  the  appellee.  AU 
the  Justices  concurring. 


(82  Kan.  U4) 
McNDTT  «t  aL  t.  NBLIJLNa 
(Supreme  Court  of  Kansas.    Hay  7,  ISlOi) 

(Bvttalu*  ly  the  Court.) 

1.  SPEOIFIO   PERFOaifARCB   ({   05*)— DOUBllUJ. 

Title  to  Land. 

Equity  will  not  compel  a  purahaser  under 
an  executory  contract  for  the  sale  -of  land  to  ac- 
cept the  title  if  doubtful  or  unmarketable. 

[Ed.  Note.— For  other  cases,  see  Spedflc  Fer- 
formance.  Cent  Dig.  SS  257-277;   Dea  Dig.  • 

95.*] 

2.  Veroob  and  Pubohasxb  (|  128*)— "Doust- 

FUL  TiTLB." 

A  title  Is  "doubtful"  if  it  exposes  the  party 
holding  it  to  the  hazard  of  litigation. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  23S-244;   Dec  Dig.  | 

For  other  definitions,  see  Words  and  PhiaMs, 
vol.  3,  pp.  2187,  2188.] 

3.  Vendob  and  Pubohaskb  (I   129*)  —  Etar* 

FOBCEUENT  OF  CONTBAOT— DOCBTFUI.  TlTLS. 

In  an  action  to  recover  money  paid  on  the 
purchase  price  of  land  on  account  or  the  fitllnn 
of  the  vendor  to  furnish  an  atatiact  showing 
clear  title,  it  appeared  that  the  vendor's  title 
rested  upon  a  deed  executed  by  a  foreign  as- 
signee solely  bv  virtue  of  an  order  of  a  coart 
in. the  state  of  Iowa.  Before  the  action  was 
tried,  the  vendor  obtained  a  Judgment  qnietiDg 
his  title  upon  service  by  publication  against 
the  foreign  assignor,  the  assignee,  and  the  party 
to  whom  the  assignee  had  conveyed,  and  asked 
for  specific  performance  against  the  plaintiS. 
Held,  that  the  title  tendered  is  so  doubtful  that 
the  plaintiff  should  not  be  compelled  in  eqoi^ 
to    accept   the   same. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {{  238-244;  Dec  Dig.  i 
129;*    Specific  Performance,  Cent  Dig.  f  273.) 
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1.  PuuDUf o  a  03*)  —  IirooRsiBTKiiT  DznciT- 

SI8. 

In  sncb  an  action,  where  the  defendant  an- 
iwen  alleging  a  full  compliance  with  the  terms 
>f  the  contract,  and  asks  for  specific  perform- 
ing and  judgment  for  the  balance  of  the  pur- 
:hase  money,  and  offers  t>roof  showing  the  eze- 
nition  by  himself  and  wife  of  a  deed  convey- 
ng  the  land  to  the  plaintiff,  iie  ia  estopped  to 
^laim  in  the  same  action  that  the  contract  for 
he  sale  of  the  land  is  void,  on  the  ground  that 
he  land  comprises  a  homestead  occupied  by 
limself  and  wife  and  tliat  the  wife  failed  to 
oin  in  the  contract 

[Eld.  Note.— For  other  caaea,  see  Pleading, 
)ent  Dig.  §  188:    Dec.  Dig.  i  93.*] 

Appeal  from  District  Ooart,  Decatnr  Ooon- 
y;  W.  H.  Pratt,  Judge. 

Action  by  M.  EI  HcNutt  and  O.  W.  McNntt 
gainst  John  L.  Nellana.  Judgment  for  plaln- 
IffB,  and  defendant  appeals.    Affirmed. 


J.  F.  Peters,  for  appellant 
on,  far  appellees. 


L.  a  uu  & 


PORTEB,  J.  The  McNntt  Bros,  sued  John 
L  Nellans  to  recover  $500  paid  him  on  a 
jntract  for  the  purchase  of  160  acres  of 
ind  In  Decatur  county,  alleging  a  failure  on 
Is  part  to  fuqaish  an  abstract  showing  a 
ear  title  according  to  the  terms  of  the  con- 
tict  The  defendant  contended  that  he  had 
lily  compiled  with  his  contract  and  asked 
>r  specific  performance  and  a  Judgment 
itiinBt  the  plalntlfTs  for  the  balance  of  the 
irchase  price  and  damages.  The  court 
>nnd  the  facts  and  conclusions  of  law  sepa- 
itely  and  gave  Judgment  for  the  plaintifls. 
be  defendant  appeals. 

The  contract  for  the  sale  of  the  land  was 
ade  April  11,  1907.  At  that  time  the  Mc- 
ntts  paid  to  Nellans  $300  and  agreed  to  pay 
e  balance  of  $5,500  July  1,  1907,  when  the 
!ed  and  abstract  of  title  were  to  be  deliver- 
L  The  deed  to  the  land  was  executed  by 
sllans  and  wife  In  June  and  deposited  in  a 
nk  agreed  tipon  as  a  depository.  At  the 
me  time  the  abstract  of  title  was  sent  to 
e  McNutts,  who  retained  it  until  July 
th,  when  It  was  returned  with  a  request 
r  certain  affidavits  and  requiring  the  pay 
mt  of  taxes.  These  requests  were  complied 
tb  some  time  In  July.  The  abstract  show- 
title  in  the  Lewis  Investment  Company  of 
s  Moines,  Iowa,  which  took  a  conveyance  of 
i  fee  October  12, 1889.  Afterwards,  in  1895, 
)  Investment  company,  which  was  a  corpo- 
tlon  organized  under  the  laws  of  the  state 
Iowa,  made  a  voluntary  assignment  for  the 
leflt  of  its  creditors.  June  1,  1897,  the  as- 
nee  obtained  an  order  of  the  district  court 
Polk  county,  Iowa,  authorizing  him  to  con- 
r  the  land  in  question,  and  the  tlUe  of  the 
'endant  rests  upon  a  deed  executed  by  the 
ilgnee  solely  by  virtue  of  the  order  of  the 
va  court  August  3,  1907,  the  attorneys 
the  plaintiffs  notified  the  defendant  that 
I  abstract  was  not  sufficient  for  the  reason 
:t  It  failed  to  show  a  decree  or  order  of  a 


Kansas  court  authorizing  the  foreign  as- 
signee to  convey  the  land.  In  the  same  letter 
the  defendant  was  notified  that  unless  the 
abstract  was  perfected  in  this  respect  on  or 
before  August  8th,  the  contract  would  be  ter- 
minated, and  plaintiffa  would  demand  the  re- 
turn of  the  $500._ 

There  is  no  serious  contention  here  that  the 
deed  of  the  foreign  assignee  conveyed  any  ti- 
tle. Tbompklns  v.  Adams,  41  Kan.  88,  20  Pac. 
530;  Watson  v.  Holden,  58  Kan.  657,  60  Pac. 
883.  The  defendant  concedes  that  his  title 
was  defective,  but  insists  that  he  was  entitled 
to  a  reasonable  time  within  which  to  per* 
feet  It  In  this  we  concur,  and  it  may  be 
said  that  the  five  days  {^iven  him  by  the  lettw 
of  August  Sd  was  not  a  reasonable  time  to 
perfect  his  title.  Bell  v.  Sternberg,  53  Kan. 
671,  574,  36  Pac.  105a  The  main  contention 
of  the  defendant  Is  that  before  the  judgment 
was  rendered  in  this  action  be  had  commenc- 
ed a  suit  in  the  same  court  to  quiet  his  title 
and  had  obtained  a  Judgment  which  perfect- 
ed it;  and  the  court  finds  that  such  suit  was 
duly  commenced,  that  service  was  obtained 
on  the  several  defendants  therein  by  publica- 
tion, and  a  decree  was  duly  rendered  quiet- 
ing the  title  in  J.  L.  Nellans.  That  decree 
was  rendered  on  the  18th  day  of  October. 
1907,  several  months  before  the  Judgment  In 
this  case,  and  the  defendant  relies  upon  the 
doctrine  that  equity  will  not  relieve  against 
a  sale  of  land  for  a  defect  in  the  title  of  the 
vendor  If  at  the  time  of  the  decree  he  Is  able 
to  make  a  good  title.  The  soundness  of  the 
general  rule  may  be  granted.  Frederick  v. 
Birkett  37  Kan.  336,  15  Pac  610;  BeU  t. 
Sternberg,  supra.  But  equity  will  not  hy  a 
decree  for  specific  performance,  compel  a 
party  to  accept  a  title  which  Is  so  doubtful 
that  It  may  be  exposed  to  litigation.  The 
court  will  not  cast  upon  him  the  risk  of  liti- 
gation and  the  embarrassment  of  a  question- 
able title.  Townshend  v.  Goodfellow,  40  Minn. 
312,  41  N.  W?  1056,  3  L.  E.  A.  739,  12  Am. 
St  Eep.  7^6;  Danlell  v.  Shaw,  166  Mass.  582, 
44  N.  E.  991;  Conley  v.  Finn,  171  Mass.  70, 
50  N.  E.  460,  68  Am.  St  Rep.  399;  26  A.  & 
E.  Enc.  of  li.  Ill;  Vought  et  al.  v.  Williams, 
120  N.  Y.  253,  24  N.  E.  195,  8  L.  B.  A.  591,  17 
Am.  St  Rep.  634;  Morrison  v.  Waggy  et  al., 
43  W.  Va.  405,  27  S.  E.  314;  Fleming  et  al.  v. 
Bumham  et  al.,  100  N.  T.  1.  2  N.  B.  905; 
Simon  V.  Vanderveer,  155  N.  T.  377,  49  N.  B. 
1043,  63  Am.  St  Bep.  683. 

The  objection  which  the  plaintiffs  still 
make  to  the  title  is  that  the  Judgment  was 
rendered  upon  service  by  publication  and  may 
be  vacated  at  any  time  within  three  years. 
The  doctrine,  however.  Is  established  by  nn-° 
merous  decisions  that  the  title  of  a  purchas- 
er In  good  faith  who  relies  upon  a  Judgment 
quieting  title  to  the  land  in  his  grantor  can- 
not be  affected  or  disturbed  by  the  vacation 
of  the  Judgment  but  is  protected  by  the  ex- 
press provisions  of  the  statute.     Section  77, 
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Old  Code;  section  83,  New  Code  (Oen.  St. 
1909,  i  6676);  Howard  v.  Bntreken,  24  Kas. 
428;  Loan  Co.  t.  Cable,  65  Kan.  306,  68  Pac. 
1127;  Randall  r.  Barker,  67  Kan.  77^  74  Pac. 
240. 

If,  therefore,  the  plalntUfs  had  taken  a 
conTeyance  from  the  vendor,,  their  title  wonld 
not  be  affected  by  the  vacation  of  the  Judg- 
ment provided  they  could  prove  that  they 
purchased  in  good  faith  and  in  reliance  upon 
the  Judgment  But  could  they  establish  th^r 
Innocence  as  purchasers  in  the' face  of  a  rec- 
ord disclosing  that  they  had  objected  to  the 
title  for  the  same  defect  both  before  and  after 
the  Judgment  and  had  finally  accepted  It,  not 
In  reliance  on  the  Judgment,  but  because  com- 
pelled to  do  so  by  the  decree  of  a  court  in 
another  proceeding  to  which  none  of  the  de- 
fendants In  the  first  action  were  parties? 
Moreover,  the  title  they  agreed  to  accept  by 
the  terms  of  their  contract  was  to  be  a  clear 
title,  not  a  donbtfnl  one  wtaldi  might  ulti- 
mately be  made  clear  by  litigation. 

There  is  another  feature  of  the  Judgment 
which,  though  not  suggested  in  the  briefs.  In 
our  opinion,  adds  to  the  doubtful  character 
of  the  title,  mie  Judgment  binds  no  one  ex- 
cept those  who  were  parties  to  it  and  their 
privies.  The  court  finds  that  the  only  de- 
fendants were  the  Lewis  Investment  Com- 
pany, Nelson  Boyal,  its  assignee,  and  H.  Gard- 
ner Talcott,  to  whom  the  assignee  conveyed 
the  land.  While  the  foreign  assignee  and  all 
creditors  of  the  assignor  who  participated  In 
the  assignment  are  bound  by  the  Judgment 
so  far  as  the  rights  of  a  purchaser  relying 
upon  it  are  concerned,  it  binds  no  one  else. 
Creditors  of  the  assignor  who  were  citizens 
and  residents  of  Kansas  and  who  did  not  par- 
ticipate in  the  assignment  would  not  be  bound 
by  the  Judgment;  and  whether  there  were 
such  creditors  does  not  appear.  It  is  mani- 
fest, therefore,  that  the  title  is  not  free  from 
reasonable  doubt  Whether  courts  shall  de- 
cree specific  ijerf ormance  alwayjs  rests  •  in 
their  sound  Judicial  discretion,  and  where 
the  title  is  doubtful  the  vendee  will  not  be 
compelled  to  take  it  In  determining  wheth- 
er a  title  is  so  doubtful  that  equity  will  re- 
fuse to  compel  a  purchaser  to  accept  it,  the 
court  is  not  required  to  pass  upon  the  valid- 
ity of  the  title  itself.     The  parties  whose 


possible  claims  may  affect  the  tide  are  not  be- 
fore the  court,  and  no  Judgment  which  the 
court  could  render  would  bind  them.  It  is  a 
general  rule  that  under  a  contract  for  a  clear 
title  equity  will  not  compel  the  acceptance 
of  a  title  which  Is  not  a  marketable  one.  A 
"marketable  title"  tn  equity  is  one  In  which 
there  is  no  doubt  involved  either  as  to  mat- 
ter of  law  or  fact  Maupin  on  Marketable 
Title,  c  31.  Herman  v.  Somers  et  al.,  Ap- 
peUants,  158  Pa.  424,  27  Atl.  1050,  38  Am. 
St  Bep.  851;  Fleming  et  aL  y.  Bnmham  et 
aL,  supra;  Vought  et  al.  v.  Williams,  snpra. 
"And  every  title  is  doubtful  which  Invites  or 
exposes  the  party  holding  it  to  litigation. 
*  *  *  If  there  be  a  color  of  an  oatstand- 
ing  title  which  may  prove  substantial,  though 
there  is  not  enough  tn  evidence  to  enable  the 
chancellor  to  say  so,  a  purchaser  will  not  be 
held  to  take  it,  and  encounter  the  hazard  of 
litigation  with  an  adverse  daimant.''  Speak- 
man  v.  Forepaugh,  44  Pa.  363,  871. 

The  defendant  set  op  as  a  further  defense 
that  the  land  in  controversy  is  a  homestead 
occupied  by  himself  and  his  wife,  and  con- 
tends that  because  his  wife  did  not  Join  In 
the  contract  of  sale  It  was  void,  relying  niwn 
the  doctrine  of  Thlmes  v.  Stumpff,  S3  Kan. 
63,  6  Pac.  481,  and  Hodges  v.  Famham,  49 
Kan.  777,  81  Pac.  606,  where  It  was  held  that 
money  given  in  part  payment  of  an  agreement 
to  convey  a  homestead  In  which  contract  the 
wife  does  not  Join  cannot  be  recovered  back 
by  the  purchaser.  The  defendant  is  not  In  a 
situation  to  take  advantage  of  this  doctrine 
of  the  law.  He  cannot  be  permitted  to  blow 
hot  and  cold— to  seek  the  specific  perform- 
ance of  a  contract,  and  in  the  same  action 
claim  that  the  contract  Itself  Is  void.  Be- 
sides, his  wife  Joined  with  him  in  the  execu- 
tion of  the  deed,  and,  so  far  as  the  record 
shows,  makes  no  objection  to  carrying  out  the 
terms  of  the  contract 

The  court's  findings  that  the  plaintUBs  had 
fully  complied  with  their  part  of  the  contract, 
and  that  the  defendant  had  failed  to  fnmlsh 
an  abstract  showing  clear  title,  were  sastaln- 
ed  by  the  evidence,  and  It  necessarily  foUowa 
that  the  plaintiffs  were  entitled  to  lecoTor 
the  purchase  money  paid. 

The  Judgment  is  afilrmed.  AH  the  Jtwtloea 
concurring. 
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STATE   T.   KENNEDY. 
(Sapreme  Court  of  Kansas.    May  7,  1910.) 

(Syllahut  hy  the  Court.) 

1.  Bridges  (5  21*)— Maintbwancb— Powkb  of 
County  Couuiesioners. 

t'nder  the  provisions  of  article  2,  c  14, 
Gen.  St.  1909,  the  board  of  county  commission- 
i;is  must  determine  what  bridges  shall  be  re- 
paired at  the  expense  of  the  county,  the  plana 
to  be  followed,  the  material  to  be  used,  and  the 
:;08t  of  the  work,  and  must  make  appropriations 
to  pay  for  the  work.  It  may  appoint  a  super- 
intendent of  repair  for  each  bridge,  but  is  not 
3bliged  to  do  so,  and  may  itself  exercise  general 
»rersight  and  supervision  of  the  execution  of 
:M>ntract8  for  such  work. 

[Ed.  Note. — For  other  cases,  see  Bridges,  Cent 
Dig.  I  60;  Dec.  Dig.  S  21.*] 

2.  Counties  (|  49*)— Boabd  or  Gouuission- 
EB8— Power  or  Simoub  Meubbb  as  Com- 
mittee. 

The  efficient  discharge  of  its  duties  may, 
tnd  frequently  does,  require  the  board  of  county 
mmmissioners  to  perform  official  services  out- 
lide  of  board  meetings.  In  some  instances  tlie 
oint  observation  and  combined  participation  of 
ill  the  members  may  not  be  necessary,  and  in 
luch  a  case  a  single  member,  acting  as  a  com- 
nittee  of  the  board,  may  render  lawful  services 
18  a  commissioner.  Bridge  repair  work  and 
>ver8igbt  of  the  poor  farm  may  afford  oppor- 
unity  for  such  service. 

[Ed.    Note.— For   other   cases,    see   Counties, 
Tent  Dig.  H  56-40;   Dec.  Dig.  {  4ft*] 

t.  COTTNTIEa  (S  40*)— BOABD  OV  GOUMIBSIOR- 
EBS— GOMPKRBATIOII. 

The  statutes  of  this  state  do  not  limit  the 
sompensation  of  members  of  the  board  of  coun- 
7  commissioners  to  pay  for  services  rendered 
it  board  meetings,  and  single  members  perform- 
Dcr  services  of  the  kind  described  in  paragraph 
!  may  be  paid  therefor  the  per  diem  compen- 
ation  provided  by  statute,  and  statutory  mile- 
ige. 

[Ed.    Note.— For   other   cases,   see   Conntiea, 
:^nt  Dig.  i  54;   Dec.  Dig.  {  46.*] 

i.  Counties  (J  45*)— County  Commissioned- 
Forfeiture  or  OmcB— "Corruption." 
Corruption,  within  the  meaning  of  section 
S09,  Gen.  St  1909,  providing  Uat  if  any 
ouu^  commissioner  shall  corruptly  perform 
ny  duty,  he  shall  forfeit  his  office  and  be  re- 
loved,  involves  the  intentional  disregard  of  law 
rom  improper  motives ;  and,  in  order  that  the 
ayment  of  excessive  or  illegal  demands  against 
be  county  may  be  corrupt,  the  -commissioner 
lust  have  purposed  to  violate  his  official  duty, 
efrqud  the  county  by  misappropriating  its 
ands,  and  secure  to  himself  or  to  some  one  else 
nlawfui  gain. 

[Ed.    Note.— For   other   cases,    see   Counties, 
ient.  Dig.  S  53 ;   Dec.  Dig.  (  45.* 
For  other  definitions,  see  Words  and  Phrases, 
oL  2,  p.  1629.] 

.  Couirmts  (8  45*)  —  OmoEBS  —  Rekotai.  — 

Burden  or  PBoor. 

In  an  action  to  remove  a  county  commis- 
ioner  on  the  ground  that  he  corruptly  per- 
>rnied  his  duties,  the  burden  of  showing  cor- 
iption  rests  upon  the  state.  The  law  presumes 
onesty  and  good  faith  until  the  contrary  is 
lade  to  appear  by  evidence,  and  the  commis- 
oner  is  not  called  upon  to  justify  himself  un- 
1  something  evidencing  corruption  is  offered. 

[Ed.    Note.— For   other   cases,    see   Counties, 
•ec.  Dig.  (  4o.*] 


6.  Counties    ({    45*>—0»ficebb— Action    to 
REJtovE- Evidence. 

In  such  an  action  record  proof  of  the  num- 
ber of  board  meetings  attended  by  the  commis- 
Bioner  in  a  given  month  merely  snowa  what  his 
compensation  for  attending  board  meetings  in 
that  month  should  be.  It  does  not  tend  to  prove 
that  other  services  were  not  performed,  or  cast 
the  burden  upon  the  commissioner  of  justifying 
the  receipt  of  more  compensation  for  that  month 
than  he  was  entitled  to  for  attending  board 
meetings. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Dec.  Dig.  §  46.*] 

7.  Counties  (J  45*)— OmcERS— Corruption. 

Occasional  departures  by  the  board  of  coun- 
tyh  commissioners  from  the  statute  relating  to 
the  allowance  of  claims  against  the  county,  as 
that  claims  were  not  verified,  occurring  through 
mere  inadvertence,  without  wrongful  intent,  and 
under  circumstances  exposing  the  county  to  no 
imposition  or  injury,  do  not  constitute  oormi>- 
tion. 

[BM.  Note.— For  other  cases,  see  Conntiea, 
Dec  Dig.  {  45.*] 

8.  Counties  (|  45*)— Officers— Corruption. 

^e  payment  of  daims  which  are  not  soffi- 
cientljr  itemized,  occurring  through  a  misinter- 
pretation of  the  statute  relating  to  that  sub- 
ject, does  not  constitute  corruption  where  the 
board  acts  in  good  faith  and  relies  npon  the 
advice  of  the  county  attorney  that  the  daims 
are  suSdently  iteoUzed. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  S  45.*] 

9.  Counties  (|  45*)  —  OrnoESS  —  Neoleot  — 
Statutory  Provisions. 

Under  section  2309,  Oen.  St  1909,  provid- 
ing that  if  any  commissioner  or  other  county 
officer  shall  neglect  or  refuse  to  perform  any  act 
which  it  is  his  duty  to  perform,  he  shall  forfeit 
his  office  and  l>e  removed,  the  duty  must  he  per- 
sonal, and  the  act  must  he  one  which  the  officer 
has  the  legal  capacity  and  authority  to  perform, 
or  he  cannot  be  guilty  of  neglect 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  i  45.*] 

10.  Counties  (J  45*)— Oftioers- "Neoleot." 

It  is  not  every  oversight  or  omission  within 
the  strict  letter  of  the  law  which  will  entail 
forfeiture  of  office.  The  purpose  of  the  statute 
is  to  prevent  persons  from  continuing  to  bold 
office  whose  inattention  to  duty,  either  because 
of  its  habitualness  or  its  gravity,  endangers  the 
public  welfare:  and  the  '^eglect^'  contemplated 
must  disclose  either  willfulness  or  indifference  to 
duty  so  persistent  or  in  affairs  of  such  impor- 
tance that  the  safety  of  the  public  interests  is 
threatened. 

[Ed.  Note.— For  other  cases,  see  Conntles, 
Dec.  Dig.  I  45.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4740,  4741 ;   vol.  8,  p.  7729.] 

11.  Counties  Q  45*)— OmcEBs— Neouhjt. 

Under  the  circumstances  of  this  case,  it  is 
held  that  irregularities  in  the  publication  of 
statements  of  sums  of  money  allowed  and  in 
advertisements  for  bids  for  bridge  repair  work, 
failure  to  publish  estimates  of  expenditures 
upon  which  tax  levies  were  made,  and  failure 
to  advertise  for  bids  for  the  repair  of  a  bridge, 
do  not  constitute  legal  causes  for  the  removal 
of  a  county  commissioner  from  office  on  the 
ground  of  neglect  of  duty. 

[Ed.  Note.— For  other  cases,  see  Coonties, 
Dec.  Dig.  i  45.*] 

Quo  Warranto  by  the  State  against  M.  C 
Kennedy.    Judgment  for  defendant 
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F.  S.  Jackaon,  Atty.  Gen.,  Lee  Bond,  and 
Kepllnger  &  Trlckett,  for  the  State.  William 
Dill  and  A.  R  Dempsey,  for  defendant. 

BUECH,  J.  This  proceeding  was  Institut- 
ed to  remove  tlie  defendant  from  the  office 
of  county  commissioner  of  Leavenworth  coun- 
ty on  the  ground  that  he  corruptly  perform- 
ed his  duties.  The  petition  was  amended  to 
include  a  ctiarge  of  neglect  and  refusal  to 
perform  acts  which  it  was  his  official  duty  to 
perform.  A  commissioner  was  appointed  who, 
after  hearing  the  evidence  and  the  arguments 
of  counsel,  has  returned  findings  of  fact  and 
conclusions  of  law  exonerating  the  defend- 
ant The  plaintiff  attacks  the  commission- 
er's report  on  numerous  grounds.  The  find- 
ings of  fact  cover  every  issue  raised  by  the 
pleadings,  and  It  was  unnecessary  to  extend 
them  further.  Some  of  those  which  are  most 
important  are  based  upon  the  testimony  of 
witnesses  whom  the  commissioner  chose  to 
believe  In  preference  to  others.  From  an  ex- 
amination of  the  abstracts  It  appears  that  a 
choice  was  unavoidable,  that  it  was  not  ar- 
bitrarily made,  and  that  in  some  instances  it 
necessarily  rested  in  part  upon  considerations 
which  a  printed  record  cannot  present.  A 
number  of  matters  were  covered  by  testimony 
bringing  them  within  the  proved  custom  and 
practice  regularly  governing  the  transaction 
of  county  business.  The  commissioner  ap- 
pears to  have  relied  upon  this  testimony  in 
opposition  to  some  evidence  to  the  contrary, 
the  weight  and  credibility  of  which  he  was 
obliged  to  determine.  Some  of  the  testimony 
for  the  state  was  of  such  a  character  that,  in 
the  light  of  all  the  evidence,  the  commissioner, 
did  not  credit  it  This  observation  applies  to 
some  matters  which  the  defendant  did  not 
notice  in  his  testimony.  The  commissioner's 
method  in  dealing  with  the  evidence  had  been 
tested  In  other  respects,  and  was  plainly  such 
as  any  trial  Judge  would  have  been  obliged 
to  pursue.  One  of  the  chief  controversies  re- 
lated to  the  value  of  bridge  work.  By.  con- 
sent of  the  parties,  and  accompanied,  by  rex>- 
resentatlves  of  the  parties,  the  commissioner 
visited  and  inspected  all  of  the  larger  bridges 
in  question  and  30  of  the  smaller  ones.  State- 
ments and  explanations  were  made  by  rei>- 
resentatives  of  the  parties  at  the  time  of 
tiiese  inspections,  and  the  bridges  were  ex- 
amined In  the  light  of  such  statements  and 
explanations,  and  in  connection  with  the  evi- 
dence already  taken.  Hie  course  adopted 
was  wise,  was  consented  to,  no  objections 
were  Interposed  at  the  time  to  anything  that 
occurred,  and  criticism  upon  the  commission- 
er's conduct  in  this  respect  comes  now  with 
poor  grace  and  no  force.  The  court  has  tak- 
en pains  to  search  the  record  for  proof  of  the 
burden  of  the  petition — willful  corruption, 
dishonesty,  conspiracy  to  rob  and  defraud  the 
county,  and  like  charges.  There  is  none. 
Without  discusslug  the  evidence,  which  is 
voluminous  and  conflicting,  it  is  sufficient  to 


say  that  it  sustains  the  flndlngs  of  fact  The 
only  questions  to  be  considered  are  whether 
the  commissioner  misapprehended  the  law  at 
any  material  point,  and  whether  his  conclu- 
sions of  law  are  correct. 

The  action  is  prosecuted  under  chapter  25, 
{  ISO,  Gen.  St.  1868  (section  2309,  Gen.  St 
1900),  which  reads  as  follows:  "If  any  board 
of  county  commissioners,  or  any  commission- 
er, or  any  other  county  officer,  shall  negleci 
or  refuse  to  perform  any  act  which  It  is  his 
duty  to  perform,  or  shall  corruptly  or  oppres- 
sively perform  any  such  duty,  he  shall  forfeit 
his  office,  and  shall  be  removed  therefrom  by 
civil  action  in  the  manner  provided  In  the 
Ck)de  of  Civil  Procedure."  The  defendant  is 
charged  with  corruption  In  the  matter  of  bis 
salary  and  mileage  for  the  years  1907  aad 
100&  The  statute  reads  as  follows:  "Eadi 
member  of  the  board  of  county  commissioners 
of  the  several  counties  of  the  state  shall  re- 
ceive as  full  compensation  for  his  services  for 
the  county  the  sum  of  three  dollars  per  day, 
and  shall  eadb  be  allowed  and  receive  five 
cents  per  mile  for  each  mile  actually  and.  nec- 
essarily traveled  in  the  transaction  of  any  of 
the  duties  of  said  office,  to  be  paid  out  orf  the 
county  treasury  In  quarterly  installments: 
Provided,  That  the  salary  of  each  commis- 
sioner shall  not  exceed  In  any  one  year  the 
following  amounts:  "In  counties  having  a. 
population  of  •  •  •  more  than  35,000  and 
not  more  than  45,000,  per  annnm,  $700; 
•  •  •  Provided,  that  the  salary  herein  pro- 
vided slpall  be  in  full  for  all  services  of  every 
kind  performed  by  such  commissioners."  Oen. 
St  1909,  I  3676.  The  population  of  Leaven- 
worth county  was  about  40,000.  Consequent- 
ly the  board  was  governed  In  the  matter  of 
building  and  repairing  bridges  by  article  2, 
c.  14,  Gen.  St  1909.  Under  this  statute  It  Is 
the  duty  of  the  board  to  determine  what 
bridges  shall  be  built  aind  what  repaired  at 
the  expense  of  the  county,  and  to  make  a]>- 
proprlatlons  therefor.  When  the  board  deems 
it  necessary  to  build  a  bridge.  It  must  deter- 
mine upon  the  plan  and  the  material  to  be 
used  and  estimate  the  cost  He  board  may 
appoint  the  township  trustee,  or  the  road 
overseer  of  the  district,  or  some  oth»  per- 
sons, to  superintend  the  work  of  construction. 
This  provision  of  the  statute,  however,  is  per- 
missive. The  board  is  not  compelled  to  ap- 
point a  superintendent  of  construction,  and 
is  at  liberty  to  adopt  any  other  method  of 
supervision  which  shall  be  to  the  interest  of 
the  county,  under  the  circumstances.  When 
a  bridge  is  completed  according  to  contract 
the  statute  provides  that  it  must  be  accepted 
and  paid  for.  Substantially  the  same  proce- 
dure governs,  and  the  same  functions  must  be 
performed,  in  repairing  as  in  constructing 
bridges.  If  a  superintendent  of  construction 
or  repair  be  appointed,  he  is  paid  $1.50  per 
day  for  the  time  necessarily  consumed. 

There  are  about  700  bridges  and  culverts 
in  Leavenworth  county  maintained  by  the 
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county.  Owing  to  ordinary  depreciatloD  and 
saccesslve  floods  In  1908  and  the  following 
years,  a  very  large  amount  of  repair  work 
was  necessary  during  the  time  covered  by  the 
petition.  The  board  adopted  a  mle  making 
each  commissioner  from  outside  the  city  of 
Leavenworth  chairman  of  the  committee  on 
roads  and  bridges  for  his  district  As  sudi 
he  gave  special  attention  to  the  duties  of  the 
board  relating  to  bridge  matters  In  his  dis- 
trict In  case  of  a  demand  for  repairs  he 
would  ascertain  the  need,  and,  If  necessary, 
would  visit  the  bridge  for  that  purpose.  If 
repairs  were  required,  he  would  notify  the 
•county  surveyor,  who  by  general  order  would 
make  an  estimate  of  the  cost  of  the  work. 
The  action  taken  would  be  reported  to  the 
board.  If  the  cost  were  less  than  $100,  In- 
formal direction  for  the  work  to  be  done 
would  be  given,  and  a  contract  would  be  let 
Usually  contracts  for  repairs  were  performed 
under  supervision  of  the  county  surveyor,  but 
the  committee  chairman  frequently  visited 
bridges  In  his  district  undergoing  repairs,  for 
the  purpose  of  scrutinizing  the  work  or  final- 
ly approving  It  When  the  bills  came  In  they 
were  approved  by  the  county  surveyor  and 
audited  by  the  county  auditing  board,  consist- 
ing of  the  board  of  county  comndlssioners,  the 
?ounty  clerk,  and  the  county  attorney.  In 
making  Its  recommendations  this  board  relied 
argely  upon  the  information  possessed  by 
;he  committee  chairman  in  whose  district  the 
ivork  was  done,  and  upon  the  county  survey- 
)r.  After  bills  were  audited  they  were  pre- 
lented  to  the  board  of  county  commissioners 
)roper  for  allowance  and  payment  The  de- 
'endant  received  the  statutory  compensation 
'or  services  outside  board  meetings  of  the 
haracter  described,  and  mileage. 

The  advantages  of  the  method  .outlined  for 
Uspatchlng  county  bridge  repair  work  are 
ibvious.  It  was  simple,  reliable,  and  busi- 
essllke.  No  attempt  was  made  at  the  hear- 
ag  to  show  that  It  Increased  the  cost  to  the 
ounty.  True,  It  might  be  abused  by  a  dls- 
onest  board  Into  a  scheme  to  furnish  llleglt- 
uate  employment  to  its  members,  but  there 
I  no  proof  of  such  misconduct  in  this  case. 
'b.e  services  rendered  by  the  defendant  were 
ot  performed  by  him  as  a  private  Individual 
>r  the  board,  or  as  an  employ^  of  the  board, 
he  board  Itself  acted  for  the  county  by  and 
irougb  blm.  He  acted  solely  In  the  capacity 
r  a  county  commissioner,  representing  the 
>unty  in  the  conduct  and  management  of  Its 
aslness  affairs.  He  was  not  usurping  any 
'.  the  functions  of  road  overseer  or  township 
ustee,  or  performing  any  of  the  duties  of  a 
red  superintendent  of  repair.  The  efficient 
scbarge  of  its  duties  requires  the  board  of 
•unty  commissioners  to  perform  numerous 
aclal  services  outside  of  board  sessions.  The 
atute  quoted  does  not  restrict  compensation 
salary  for  services  rendered  at  board  meet- 
ga  only,  and  there  la  no  statute  of  that 
aracter  In  this  state,  as  there  is  in  some 


states.  Therefore  the  def aidant  was  entitled 
to  $3  per  day  for  whatever  time  he  necessarily 
consumed,  and  five  cents  per  mile  for  each 
mile  actually  and  necessarily  traveled.  In 
looking  after  county  bridge  repairs.  There 
is  no  doubt  that  the  board  of  county  commis- 
sioners is  an  oitlrety,  and  must  act  as  such. 
Its  authority  caimot  be  delegated  to  a  single 
member,  and  an  individual  member  cannot 
bind  the  county.  But  these  principles  are  be- 
side the  question.  As  a  practical  matter  a 
certain  division  of  labor  Is  indispensable  to 
the  transaction  of  the  public  business  at  board 
meetings,  and  if  done  In  absolute  good  faith, 
the  same  division  may  be  extended  to  certain 
classes  of  work  which  must  be  performed 
outside  of  board  meetings.  In  this  case  the 
defendant  had  general  oversight  of  the  poor 
farm.  Another  member  had  general  super- 
vision of  the  courthouse,  the  courthouse 
grounds,  and  the  jail.  On  a  given  day  these 
two  members  may  be  separately  occupied  ■ 
with  these  duties,  whUe  the  third  visits  a  re- 
ported bridge  to  ascertain  what,  if  any,  re- . 
pairs  are  needed.  Action  by  the  board  is  re- 
quired In  each  instance,  but  the  Joint  obser- 
vation and  combined  participation  of  all  the 
members  would  be  superfluous.  If  in  such  a 
case  the  board  be  guided  by  the  sole  motive 
of  rendering  faithful  and  efficient  public  serv- 
ice within  the  scope  of  its  lawful  powers, 
each  member  is  entitled  to  compensation  ac- 
cording to  the  statute. 

During  the  time  covered  by  the  petition 
the  board  expended  for  brldgework  and  ma- 
terial nearly  $36,000.  The  commissioner  found 
that  the  board  paid  a  total  of  $196.80  more 
than  the  work  was  worth  for  the  repair  of 
seven  small  bridges,  the  excess  for  each 
bridge  being  from  $10  to  $49.  The  defendant 
voted  to  pay  these  bills.  The  state  does  not 
point  out  how  many,  if  any,  of  the  several 
bridges  were  in  the  defendant's  district  It 
may  be  assumed  that  some  of  them  were. 
The  defendant  also  joined  with  his  associates 
in  paying  a  bill  for  the  printing  of  primary 
election  ballots  which  had  been  approved  by 
the  county  clerk  and  by  the  auditing  board. 
Afterward  a  question  arose  concerning  the 
proper  method  of  computing  the  printer's., 
compensation.  The  county  attorney  was  con- 
sulted, and  the  opinion  of  the  Attorney  Gen- ' 
eral  was  taken.  The  board  then  demanded 
that  the  printer  refund  a  portion  of  the 
amount  he  had  received  to  conform  to  the  At- 
torney General's  interpretation  of  the  law, 
which  the  printer  did.  The  original  bill  was 
$1,246  and  the  amount  refunded  was  $770. 
The  commissioners  were  not  familiar  with 
the  decision  of  this  court  in  the  case  of  Honey 
V.  Jewell  County,  65  Kan.  428,  70  Pac.  383, 
and  made  the  same  mistake  the  commission- 
ers of  Jewell  county  made,  which  occasioned 
that  suit 

There  is  no  evidence  whatever  that  the 
appropriations  enumerated  were  corruptly 
made.  Corruption  In  the  sense  of  the  statute 
quoted  Involves  the  int^tional  disregard  of 
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law  from  Improper  motlTes.  The  defend- 
ant mnst  have  purposed  to  violate  bis  official 
duty,  defraud  the  county  by  misappropriating 
Its  funds,  and  secure  to  himself  or  to  some 
one  else  unlawful  gain.  The  principle  is  well 
Illustrated  in  two  decisions  from  Idaho  ren- 
dered under  a  statute  providing  for  the  re- 
moval of  an  officer  for  charging  and  collect- 
ing Illegal  fees.  In  that  state  county  commis- 
sioners are  entitled  to  compensation  for  serv- 
ices rendered  at  board  meetings  only.  Mem- 
bers of  certain  boards  parceled  out  among 
themselves  road  and  bridgework  which  none 
but  road  overseers  could  legally  perform,  for 
which  they  charged  and  collected  compensa- 
tion and  mileage.  In  the  case  of  Miller  v. 
Smith,  7  Idaho,  204,  61  Pac.  824,  collusion, 
fraud,  and  corruption  were  proved,  and  the 
guilty  commissioner  was  removed  and  fined. 
In  the  subsequent  case  of  Pontlng  v.  Isaman, 
7  Idaho,  581,  65  Pac.  434,  it  was  found  that 
the  commissioner  there  prosecuted  had  acted 
honestly  and  in  good  faith.  The  syllabus  by 
the  court  reads:  "When  proceedings  under 
section  7459  of  the  Revised  Statutes  are- 
brought  to  remove  a  county  officer,  and  the 
court  finds  that  such  officer  acted  honestly  in 
making  such  charges  against  his  county,  and 
honestly  believed  at  the  time  he  presented  his 
claim  for  allowance,  and  when  he  collected 
the  same,  that  such  charges  were  legal.  It  is 
error  to  remove  him  from  office,  and  enter 
Judgment  against  him  for  the  penalty  pro- 
vided by  said  section."  Even  if,  therefore, 
the  charges  made  by  the  defendant  for  serv- 
ices and  for  mileage  In  connection  with  bridge 
repairs  had  been  illegal,  his  innocence,  good 
faith,  and  integrity  would  protect  him  from 
removal  on  the  ground  of  corruption.  The 
same  rule  applies  to  other  appropriations  of 
money.  The  defendant  presented  Itemized 
and  verified  claims  for  salary  and  mileage 
showing  the  days  on  which  he  rendered  serv- 
ices and  the  number  of  miles  traveled  in  each 
month.  The  state  introduced  the  records 
showing  the  number  of  board  meetings  the 
defendant  attended  in  each  month  and  prov- 
ed the  distance  he  Uvea  from  the  courthouse. 
Computing  salary  and  mileage  from  these 
data,  the  amounts  were  less  than  the  defend- 
ant received.  It  Is  argued  that  he  should 
have  explained  the  remainder.  The  state 
brought  the  action,  and  the  burden  rested  up- 
on it  to  prove  corruption  on  the  part  of  the 
defendant  sufficient  to  warrant  his  removal 
from  office.  The  law  presumes  he  regulated 
his  conduct  according  to  bis  oath  until  the 
contrary  is  made  to  appear  by  proof.  State  v. 
Trinkle,  70  Kan.  396,  78  Pac.  854.  He  was 
not  called  upon  to  Justify  himself  until  some- 
thing evidencing  corruption  was  offered.  If 
he  did  not  consume  the  time  or  travel  the 
miles  for  which  he  charged,  the  state  should 
have  shown  the  facts.  The  proof  offered  had 
no  tendency  of  that  kind.  Aside  from  mere 
presumption,  however,  the  defendant's  offi- 
cial probity  was  fully  established. 
Id  a  number  of  instances  bridge  bills  were 


paid  which  bad  not  been  verlfled  according  to 
law.  The  vouchers  were  approved  by  the 
county  surveyor  and  by  the  auditing  board, 
und  blank  forms  for  verlflcatiou,  which  the 
board  provided,  were  attached,  but  not  filled 
out  The  omission  of  proper  verifications 
upon  the  bills  was  simply  overlooked.  Such 
occasional  departures  from  the  statute  relat- 
ing to  the  allowance  of  claims,  occurring  as 
they  did  through  mere  Inadvertence  and  with- 
out wrongful  Intent,  and  under  circumstan- 
ces exposing  the  county  to  no  imposition  or 
Injury,  do  not,  of  course,  constitute  corrupUon 
as  it  has  been  defined.  The  same  subject  is 
brought  forward  in  the  petition  under  an  al- 
legation of  neglect  and  failure  to  require  the 
verification  of  accounts.  The  commissionera 
have  no  mandatory  power  to  compel  parties 
to  verify  claims.  They  merely  have  author- 
ity to  reject  unverified  claims.  The  subject 
of  neglect  of  official  duty  will  be  considered 
later  in  this  opinion. 

Numerous  bridge  bills  approved  bj  the 
county  surveyor  and  by  the  auditing  board 
were  paid  wtkidi  it  Is  charged  were  not  item- 
ized according  to  law.  The  work  waa  done 
under  contracts  based  on  estimates  made  by 
the  county  surveyor,  was  done  under  the  su- 
pervision of  the  surveyor  and  members  of 
the  board,  was  Inspected  by  the  county  sur- 
veyor when  completed,  and  the  county  survey- 
or approved  the  vouchers  before  they  were 
presented.  The  vouchers  Indicated  the  bridge 
on  which  the  work  was  done,  and  the  amoiinta 
of  the  bllK  The  members,  of  the  board  con- 
sidered with  the  county  attorney  the  question 
whether  such  bills  were  sufficiently  itemized, 
and  accepted  his  advice  that  they  were.  If  any 
mistake  were  made,  which  is  not  decided.  It 
consisted  in  the  misinterpretation  of  a  stat- 
ute as  applied  to  a  particular  state  of  facts. 
There  is  no  doubt  of  the  ability  and  the  sin- 
cerity of  the  county  attorney,  or  of  the  good 
faith  of  the  board.  In  such  cases  advice  by 
the  county  attorney  and  honesty  of  purpose 
on  the  part  of  the  board  protect  members  of 
the  board  from  forfeiture  of  office  on  the 
ground  of  corruption.  "Where  a  board  of 
county  commissioners,  upon  the  advice  of  able 
and  oompetent  attorneys  at  law,  allows  cer- 
tain claims  which  are  not  strictly  legal  char- 
ges against  the  county,  Its  official  action  in 
so  doing  will  not  render  the  commissioners 
liable  to  the  charge  of  corruption,  or  forfei- 
ture of  office,  If  the  allowances  were  honestly 
made,  and  the  board  acted  merely  upon  a 
mistake  or  error  of  law  as  to  the  liability  of 
the  county."  State  ex  reL  v.  Scates,  43  Kan. 
330,  23  Pac.  479.  "When  it  is  shown  tliat 
such  officer,  a  county  commissioner,  acted  in 
perfect  good  faith,  and  under  an  honest  con- 
viction that  he  was  entitled  to  the  compensa- 
tion claimed  and  collected,  and  was  acting 
under  the  legal  advice  of  the  county  attor- 
ney, it  is  error  to  remove  him  from  his  of- 
fice." Pontlng  V.  Isaman,  7  Idaho,  581,  6S 
Pac.  434.  Charges  of  corruption  in  drawing 
salary  monthly  and  In  making  correcttons  of 
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covered  by  the  principles 
1  applied, 
•es  to  effect  that  the  de- 
h  others  to  rob  and  de- 
"at,  to  accomplish  the 
nspirators,  he  ueg- 
■sh  monthly  state- 
to  publish  esti- 
<ch  tax  levies 
-^e  had  been 
to  include 
.id  refusal  to 
.e  and  in  some 
0  reads  as  follows: 
••         ^  commissioners  shall 

lid  a  statement,   at  the 
alar  or  special  meeting,  of 
.ey  allowed,  and  for  what  pur- 
atement  to  be  published  once  In 
1-  of  general  circulation  in  the  coun- 
.ey  shall  also  publish  a  statement  ot 
estimate  of  expenditures  for  the  various 
jrpoaea  npon  which  they  based  their  levy  of 
t  tax  for  the  various  purposes  of  revenue." 
Sen.  St  1909,  S  2099.     Another  statute  pro- 
libits  the  allowance  of  any  claims  or  accounts 
It  a  special  or  adjourned  meeting,  except  elec- 
ion  expenses  and  jury  fees.    Formerly  the  law 
)rovided  that  the  Leavenworth  county  board 
hould  meet  quarterly.    At  the  close  of  each 
«ssion  a  proper  statement  was  duly  publish- 
d.   Later  the  law  was  changed,  and  monthly 
essions  were  required.    The  full  consequence 
f  this  change  was  not  noted,  and  the  board 
ontinned  to  publish  statements  quarterly  as 
efore,  but  not  monthly.    This  practice  was 

I  vogue  when  the  defendant  came  into  office 
nd  continued  through  the  years  of  1907  and 
908b    It  will  be  observed  that  statements  for 

II  monthly  allowances  were  in  fact  publish- 
i,  and  that  a  statement  of  allowances  made 
t  the  last  meeting  in  each  quarter  was  pub- 
shed  at  the  proper  time.  Therefore  all  that 
I  left  of  this  charge  is  that,  because  of  fail- 
re  to  take  note  of  an  amendment  of  the  stat- 
tes,  publication  of  the  allowances  at  two 
leetlngs  In  each  quarter  was  delayed.  The 
lilare  to  publish  estimates  of  expenditures 
pon  which  tax  levies  were  based  is  of  more 
•nseqnence.  Such  estimates  were  always 
tread  in  full  upon  the  records  of  the  meet- 
gs  at  which  they  were  made,  and  were  aft- 
ward  printed  on  the  backs  of  tax  receipts, 
id  so  were  niade  public  in  a  way,  but  the 
atute  prescril>es  publication  in  a  newspaper. 
t  tbe  time  of  the  hearing  the  county  clerk 
id  held  his  office  for  some  30  years.  The 
fendant  believed  It  was  the  clerk's  dut7  to 
mplle  financial  statements  and  publish  them, 
td  that  the  clerk  knew  his  duties  under  or- 
rs  In  force  prior  to  the  time  defendant  he- 
me commissioner.  The  defendant  was  un- 
r  tbe  Impression  that  the  estimates  for 
08  bad  been  pnbllahed,  and  never  knowing- 
omitted  to  perform  any  duty  required  of 

I). 

The  neglect  feature  of  tbe  removal  atatute 


upon  which  the  prosecution  is  based  Is  in- 
volved only  so  far  as  it  deals  with  individual 
responsibility.  The  penalty  denounced  can- 
not be  inflicted  on  an  individual  officer  be- 
cause of  neglect  of  duty  unless  be  has  neg- 
lected to  perform  some  "act  which  it  Is  his 
duty  to  i>erform."  Manifestly  the  duty  must  . 
be  personal,  and  the  act  must  be  one  which 
he  Is  able  to  perform,  or  he  cannot  be  at 
fault  He  cannot  be  guUty  of  neglect  In  fail- 
ing to  perform  an  act  which  he  tias  no  legal 
capacity  or  authority  to  perform.  The  duty 
to  publish  estimates  of  expenditures  like  the 
duty  to  publish  monthly  statements  rested 
upon  the  board  as  a  board.  It  was  impossible 
for  the  defendant  alone  to  make  a  valid  or- 
der for  publication  or  to  authorize  a  valid 
publication  In  the  official,  or  In  any  other, 
newspaper.  Those  acts  were  beyond  his  law- 
ful power,  and  his  neglect  must  consist.  If  at 
all.  In  participating  in  an  omission  of  tbe 
board.  It  Is  not  every  oversight  or  omission 
within  the  strict  letter  of  the  law  which  will 
entail  forfeiture  of  office.  The  statute  must 
be  Interpreted  In  the  lig^t  of  the  mischief  It 
was  intended  to  remedy.  State  v.  Bush,  4T 
Kan.  201,  27  Pac.  834,  13  L.  R.  A.  607.  The 
purpose  was  to  prevent  persons  from  continn- 
Ing  to  hold  office  whose  inattention  to  duty, 
either  because  of  its  habltualness  or  its  gravi- 
ty, endangers  the  public  welfare.  Therefore 
the  neglect  contemplated  must  disclose  either 
willfulness  or  indifference  to  duty  so  persist- 
ent or  in  affairs  of  such  Importance  that  tbe 
safety  of  the  public  Interests  is  threatened. 
Under  all  the  circumstances  stated  It  Is  held 
that  a  case  of  neglect  within  the  purview  of 
the  statute  has  not  been  established. 

The  condition  of  the  bridges  in  Leaven- 
worth county  has  been  referred  to.  Because 
of  the  interruption  of  travel  and  lnterfM«nee 
with  mail  routes  the  people  were  clamoring 
for  bridge  repairs  and  roadwork.  Under  the 
bridge  law  if  repairs  cost  more  than  $100  the 
procedure  for  boUding  bridges  must  be  fof- 
lowed,  and  this  requires  an  advertisement 
for  bids  for  20  days.  Under  the  stress  of  the 
circumstances  stated  the  board  often  short- 
ened tbe  time  of  advertisement,  and  In  a 
few  Instances  did  so  because  of  other  emer- 
gencies. It  acted  deliberately,  and  with  fall 
knowledge  of  the  law.  The  motive  was  to 
protect  the  property  and  promote  tbe  beet 
Interests  of  the  people  of  the  county.  In 
one  instance  a  bridge  lay  In  tbe  creek,  and 
was  In  immediate  danger  of  bdng  lost  and 
destroyed.  On  the  other  hand,  in  one  Instance 
the  board  was  misled,  and  consequently  was 
mistaken  as  to  the  necessity  for  prompt  ac- 
tion. There  was  credible  evidence  that  all 
short-time  advertisements  produced  competi- 
tive bids.  The  commissioner  finds  that  all 
contracts  under  such  advertisements  were  for 
the  fair  and  reasonable  value  of  tbe  work. 
There  was  no  advertlaement  at  all,  and  there 
were  no  competitive  bids  for  tbe  rebuilding 
of  one  bridge.    Tbe  bridge  was  an  Important 
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one  on  the  line  between  Leavenworth  and 
Wyandotte  counties,  and  was  In  a  dangerous 
condition.  Under  the  law  the  duty  to  adver- 
tise for  bids  rested  with  Wyandotte  county. 
It  declined  to  proceed  In  the  regular  way,  but 
agreed  to  pay  Its  share  of  the  joint  expense  If 
Leavenworth  county  repaired  the  bridge.  The 
defendant  protested  against  making  a  contract 
without  advertisement,  but  finally  deferred  to 
the  judgment  of  his  associates,  because  the 
welfare  of  the  county  required  that  the 
bridge  be  rebuilt  at  once.  One  of  the  mem- 
bers maintained  that  they  always  had  the 
right  to  proceed  without  advertisement  when 
life  and  property  were  at  stake.  It  Is  undls- 
pul;ed  that  the  work  was  well  done,  and  the 
amount  paid  was  reasonable  and  just  There 
was  no  corruption  In  any  of  these  cases. 

The  law  relating  to  advertisement  for  bids 
is  general  in  Its  terms.  It  makes  no  provi- 
sion for  exceptions  and  emergencies.  This 
may  be  from  oversight,  but  more  likely  it  Is 
because  In  the  judgment  of  the  Legislature  It 
would  be  dangerous  to  the  public  to  allow  all 
county  boards  to  act  upon  whatever  they 
n)lght  deem  to  be  emergencies.  The  court 
does  not  propose  to  abate  the  force  of  the 
statute,  but  it  requires  a  very  savage  insist- 
ence on  the  letter  of  the  law  to  demand  the 
defendant's  removal  from  office  for  what  he 
did.  It  is  expected  that  boards  of  county 
commissioners  will  be  diligent  in  taking  af- 
firmative action  to  protect  and  to  promote  the 
general  welfare.  Checks  upon  their  conduct 
are  collateral  means  to  the  same  ultimate 
end,  but  in  a  particular  instance  they  may  op- 
erate as  embarrassments.  Here  advertise- 
ments were  made  in  all  cases  except  that  of 
the  county  line  bridge,  where  the  defendant 
protested,  and  the  duty  devolved  upon  anoth- 
er board;  The  purpose  of  the  statute,  competi- 
tive bids  and  fair  contracts,  was  in  fact  at- 
tained through  the  advertisements  made. 
While  the  course  pursued  departed  slightly 
from  that  prescribed,  it  Is  free  from  culpabili- 
ty of  the  character  the  statute  denounces. 
Besides  this,  the  law  of  quo  warranto  author- 
izes the  court  to  Uke  a  broad  view  of  motives 
and  circumstances  In  the  case  of  an  official 
who  has  assumed  the  responslbiilty  of  render- 
ing the  pubUc  a  genuine  service  in  a  some- 
whit  Irregular  way;  and,  although  not  sanc- 
tlbnlng  the  defendant's  conduct  as  legal,  the 
court  Is  not  obliged  to  deprive  him  of  his  of- 
fice on  accotmt  of  it  State  v.  Bowden,  80 
Kan.  49,  101  Pac.  654. 

The-  foregoing  contains  a  review  of  the 
principal  charges  made  against  the  defendant 
Others  are  embraced  within  the  same  consid- 
erations. The  findings  of  fact  and  conclu- 
sions of  law  returned  by  the  commissioner 
are  approved.  Restraining  orders  heretofore 
made  m  the  case  are  set  aside,  and  judgment 
« 'tt^ndered  in  favor  at  the  defendant,  with 
■<t«ite.''  All  the  .Tustlces  concurring. 


(S2  Kan.  U6) 
AHB5RNEJ   v.    WA-KEESNBY    LAND   ft    IN- 
VESTMBNT  CO.  et  ai 
(Supreme  Court  of  Kansas.     May  7,  1810.) 

(ByUabut  hy  th€  Court,) 

1.  PaocESs  (S  98*)— Sbbvict  bt  Publicaiioh 
—Affidavit— Order. 

An  affidavit  such  as  Is  prescribed  by  chap- 
ter 326  of  the  laws  of  1906,  was  presented  tu 
the  district  court  for  the  purpose  of  obtaininj; 
an  order  to  serve  defendants  by  publication. 
The  court,  after  examination  of  the  affidavit 
found  It  in  all  respects  in  compliance  with  the 
law,  and  thereupon  made  the  order.  Notice  by 
publication  was  ^ven  in  accordance  with  such 
order,  and  at  the  proper  time  a  decree  to  quiet 
title  was  entered  against  all  the  defendants  up- 
on default.  Thirty-Seven  days  intervened  be- 
tween the  date  when  the  affidavit  was  sworn  to 
end  ^ben  the  order  was  made.  Held,  that  this 
lapse  of  time  alone  does  not  make  the  decree 
void. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
I>ig.  a  121-124;    Dec.  Dig.  {  98. •] 

2.  Apfeabancb  (S  26*)— Motion  to  Open  De- 

FAUI.T— WAIVSB  of  DEFECTS  IN  BBBVIOK  OV 

Pbocbss. 

Where,  a  judgment  has  been  entered  in  an 
action  against  defendants  over  whom  the  court 
did  not  have  jurisdiction,  and  such  defendants 
voluntarily  request  the  court  to  open  arnch  judge- 
ment under  section  77  of  the  Code  of  Civil  Pro- 
cedure (Gen.  St  1901,  I  4511),  and  permit  them 
to  plead  In  the  action,  which  request  is  granted  ; 
and  the  pleadings  are  filed,  and  the  issnea  made 
thereby  are  litigated  by  sndi  parties,  all  ques- 
tions of  jurisdiction  are  thereby  waived,  and 
the  parties  are  in  court  for  all  me  purposes  of 
the  action. 

(Ed.  Note.— For  other  cases,  see  Appearaiice, 
Cent  Dig.  S|  154-169;   Dec.  Dig.  |  26.*] 

Appeal  from  District  Court,  Kearny  Coun- 
ty; William  H.  Thompson,  Judge. 

Action  by  John  Aheme  against  the  Wa- 
Keeney  Land  &  Investment  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ant land  company  appeals.    Affirmed. 

Lee  Monroe  and  Geo.  A.  Kline,  for  appel- 
lant   Holmes  &  Yankey,  for  appellee. 


GRAVES,  J.  An  action  to  quiet  title 
commenced  in  the  district  court  of  Kearny 
county  October  11,  1906^  by  John  Aheme, 
who  was  in  posseBsioa  and  Claimed  title  un- 
der a  conveyance  from  F.  C.  Pnckett,  -who 
held  a  tax  deed  to  the  land.  James  U.  Ma- 
son owned  the  fee  title.  He  had  executed  a 
promissory  note  for  the  sum  of  $600  to  A. 
C.  Wilcox,  and  secured  it  by  'a  trust  deed  to 
the  premises,  in  which  trust  deed  B.  Hellker 
was  named  as  trustee.  The  note  was  trans- 
ferred by  Wilcox  to  the  Wa-Keeney  Land 
&  Investment  Company.  In  the  action  to 
quiet  title  there  were  numerous  defendants 
and  many  tracts  of  real  estate.  Service  up- 
on all  the  defendants  was  made  by  pnblioa- 
tlom  notice  under  the  provisions  of  chapter 
826  of  the  Laws  of  1905.  The  plaintiCT  caus- 
ed an  affidavit  to  be  prepared  in  accordance 
with  the  requirements  Of  this  statute,  wliicb 
was  sworn  to  September  17,  1905,  and  plain- 
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tur  presented  It  to  the  court  October  24th 
thereafter,  and  obtained  an  order  of  the 
court,  which  reads:  "Now,  on  this  24tb  day 
of  October,  1906^  this  cause  comes  on  for 
bearing  upon  the  application  of  the  plaintifr 
for  an  order  for  service  by  publication  here- 
in, and  presents  to  the  court  his  petition 
against  the  above-named  defendants,  and  al- 
so presents  to  the  court  an  affidavit  of  said 
plaintiff  showing  that  each  and  every  one 
of  the  above-named  defendants  are  neces- 
sary parties  defendants  in  the  above-entitled 
action,  and  that  the  unknown  heirs  and  dev- 
isees and  the  unknown  administrators,  ex- 
ecutors, and  trustees  of  all  of  said  persons 
are  necessary  parties  defendant  In  this  ac- 
tion, which  said  plaintiff  desires  to  have  ren- 
dered against  the  said  defendants  and 
against  the  unknown  heirs  and  devisees  and 
the  unknown  administrators,  executors,  and 
trustees  of  said  defendant?,  and  affidavit  al- 
so sets  forth  that  the  plaintiff  has  diligently 
endeavored  to  find  the  residence  or  place  of 
abode  of  the  said  defendants,  and  each  of 
them,  and  has  endeavored  to  find  wbether  or 
not  the  said  defendants  or  any  of  them  be 
alive.  And  also  setting  forth  that  said 
plaintiff  has  been  unable  to  ascertain  wheth- 
er said  defendants  be  alive,  and  the  court, 
having  Inspected  said  affidavit,  filed  In  the 
office  of  the  clerk  of  the  district  court  of  this 
county,  in  said  action,  finds  and  orders  that 
the  matters  and  things  set  forth  In  said  affi- 
davit are  true,  and  tbat  the  said  affidavit  is 
In  due  form  and  sets  forth  the  facts  requir- 
ed by  statute.  .It  Is  therefore  by  the  court 
ordered  that  service  by  publication  be  made 
upon  the  said  defendants  and  each  of  them 
as  though  the  said  defendants  and  eacb  of 
them  were  alive,  and  also  In  the  alternative 
for  service  by  publication  upon  the  unknown 
belrs  and  devisees  and  the  unknown  admin- 
istrators, execntors,  and  trustees  of  said  de- 
fendants and  each  of  them  that  said  notice 
by  publication  be  published  in  the  Lakin 
Investigator,  the  same  being  a  weekly  news- 
paper printed  and  published  in  Kearny 
county,  Kan.,  and  that  the  said  notice  sball 
be  published  not  less  than  three  consecutive 
wedES  In  such  weekly  newspaper,  and  tbat 
date  fixed  for  the  answer  of  the  defendants 
shall  be  not  less  than  forty-one  (41)  days 
from  the  date  of  the  first  publication;  said 
notice  of  publication  to  be  in  conformity  to 
section  2,  chapter  326,  Session  Laws  of  1905. 
It  is  further  ordered  and  adjudged  that  the 
■aid  notice  of  publication  on  such  unknown 
heirs  and  devisees  and  the  unknown  admin- 
istrators, execntors,  and  trustees  of  the. said 
defendants  be  published  and  embraced  In 
the  said  publication  as  the  notice  of  publica- 
tion on  the  other  defendants  herein."  In 
the  part  of  the  affidavit  which  states  the 
names  of  the  defendants  who  were  nonresi- 
dents of  the  state  the  na.mes  of  A.  O.  Wilcox 
and  BS.  Heliker,  trustee,  were  omitted.  Pub- 
lication was  made  as  ordered  by  the  court, 
the  first  publication  being  made  October  27, 


1905,  the  time  for  defendants  to  answer  on 
or  before  December  11,  1905.     January  24, 

1906,  a  decree  was  entered  in  favor  of  the 
plaintiff  against  all  of  the  defendants  upon 
default  After  the  decree  was  entered,  the 
plaintiff,  Aberne,  sold  the  land  to  one  M.  L. 
Moore,  who  afterwards  conveyed  It  to  W.  H. 
Cramer.  Both  of  these  parties  purchased  in 
good  faith  for  a  valuable  consideration  and 
In   reliance   upon   the   decree.     On   May   7, 

1907,  more  than  a  year  after  the  decree  had 
been  rendered,  the  Wa-Keeney  Land  &  In- 
vestment Company  as  the  owner  and  hold- 
er of  the  note  obtained  from  A.  C.  Wilcox 
moved  to  have  the  decree  opened  and  be  per- 
mitted to  plead  under  the  provisions  of  sec- 
tion 77  of  the  Code  of  Civil  Procedure  (Gen. 
St  1901,  S  4511).  It  also  moved  that  W.  H. 
Cramer  be  made  a  party  defendant  These 
motions  were  allowed,  and  both  the  appellant 
herein  and  Cramer  appeared  and  filed  an- 
swers. The  Wo-Keeney  Land  &  Investment 
Company  prayed*  for  a  judgment  upon  Its  note 
and  a  foreclosure  of  Its  trust  deed.  Cramer 
claimed  to  be  a  purchaser  In  good  faith,  re- 
lying upon  the  judgment  In  favor  of  his 
grantor,  and  prayed  tbat  he  might  be  pro- 
tected under  the  provisions  of  said  section  77 
as  a  purchaser  in  good  faith.  In  this  contro- 
versy the  Wa-Keeney  Land  &  Investment 
Company  insisted,  and  now  Insist,  tbat  the 
decree  is  void  for  the  reason  that  the  affi- 
davit upon  which  the  order  for  publication 
notice  was  obtained  la  void  because  it  was 
stale  with  age  when  used  for  that  purpose. 
The  affidavit  was  sworn  to  September  17, 
1005.  It  with  the  petition,  was  filed  in  the 
office  of  the  clerk  of  the  district  court  Octo- 
ber 11,  1906.  The  order  of  the  court  direct- 
ing publication  to  be  made  was  obtained  Oc- 
tober 24,  1905. 

It  is  insisted  that  the  statute  contemplates 
that  the  order  sball  be  made  upon  facts  then 
shown  to  exist,  and  not  npon  facts  shown  to 
have  existed  37  days  prior  to  the  making 
of  the  application.  Several  decisions  have 
been  called  to  our  attention  which  seem  to 
bold  that  the  date  of  the  order.  If  not  simul- 
taneous with  the  date  of  the  affidavit,  must 
be  as  nearly  so  as  the  circumstances  will 
permit  The  statutes  under  which  these  de- 
cisions were  rendered  do  not  appear,  how- 
ever, to  be  the  same  as  the  law  of  this  state. 
The  law  of  1905  prescribes  the  facts  which 
the  affidavit  shall  contain,  and  requires  the 
court  to  Inspect  the  same  carefully  and  cause 
the  truth  thereof  to  be  established  and  its 
form  such  as  the  law  prescribes.  When  the 
court  with  all  the  facts  before  it  adjudicates 
that  the  affidavit,  both  In  form  and  sub- 
stance, is  in  full  compliance  with  the  law,  it 
may  make  an  order  directing  that  the  de- 
fendants be  notified  by  publication,  prescrib- 
ing the  time  such  notice  shall  be  published, 
when  the  defendants  sball  answer,  and  that 
the  notice  contain  such  other  facts  as  the 
statute  requires. 

When  a  judgment  has  been  rendered  up<H> 
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aervlce  obtained  In  pursuance  to  such  careful 
precautionary  steps,  It  should  not  be  lightly 
overthrown.  The  court  had  full  Jurisdiction 
to  make  the  order  requiring;  service  by  publi- 
cation, and,  however  irregularly  that  jurisdic- 
tion may  have  l>een  exercised,  the  order  can- 
not be  held  to  be  void. .  The  question  has  lost 
much  of  its  Importance,  however,  since  the  ac- 
tion of  the  appellant,  who  holds  the  promisso- 
ry note  of  defendant  Mason,  assigned  to  it 
by  A.  C.  Wilcox,  whose  name  was  omitted 
from  the  platntifTs  affidavit  as  being  a  non- 
resident of  the  state,  and  of  the  defendant 
W.  H.  Cramer,  who  claims  to  be  a  purchaser 
In  good  faith,  of  the  land  in  controversy  un- 
der the  decree.  These  parties  caused  the 
decree  to  be  opened  up  under  section  77  of 
the  Code,  and  obtained  permission  to  plead 
In  the  case.  The  appellant  filed  an  answer 
and  cross-petition  asking  for  Judgment  up- 
on its  promissory  note  and  a  foreclosure 
of  the  trust  deed.  W.  H.  Cramer  claimed 
to  have  purchased  the  land  In  good  faith 
and  in  reliance  upon  the  decree  obtained  by 
the  plaintiff,  Aherne,  and  prayed  that  he  be 
protected  under  the  provisions  of  section  77 
of  the  Code.  The  appellant  by  Its  reply  chal- 
lenged the  Jnrisdlctiou  of  the  court,  and  de- 
nied the  good  faith  of  Oramer.  Under  these 
issues,  the  sufficiency  of  plaintift's  affidavit 
was  the  chief  question  litigated.  The  court 
held  the  affidavit  sufficient,  and  refused  any 
relief.  From  this  Judgment,  the  Wa-ICeeney 
Land  &  Investment  Company  appeals  to  this 
court  We  are  unable  to  see  any  material 
error  in  the  action  of  the  court  The  affi- 
davit may  have  been  irregular,  but  it  was 
not  void.  The  appellant  is  not  in  a  very 
good  position  to  complain,  however,  for  its 
voluntary  application  to  be  let  into  the  case, 
and  its  filing  an  answer  and  cross-petition 
asking  for  a  foreclosure  of  its  trust  deed 
amounted  to  a  complete  waiver  of  any  want 
of  Jurisdiction  on  the  part  of  the  court  ei- 
ther as  to  it  or  to  W.  H.  Cramer,  and  the 
validity  of  the  entire  Judgment  Is  no  longer 
assailable  by  the  appellant 

This  disposes  of  the  case.  The  other  ques- 
tions discussed,  and  there  are  several  of 
them,  need  not  be  considered.  The  Judgment 
of  the  district  court  is  affirmed.  All  the  Jus- 
tices concurring. 


(83  Kan.  496) 

HOWESLIi  V.  GARTOJT. 
.'Supreme  Court  of  Kansas.     May  7,  1010.) 

(ByllahiM  &y  the  Court.) 
PBOCISS  a  87*)  —  PrBLICATION  —  "Dnkwoww 

Heirs.'' 

The  term  "unknown  heirs,"  aa  used  in  the 

sections  of  the  Code   providing  for  service   by 
publication    in   cases    relating   to   real    property 
and  where  the  relief  demanded  is  to  exclude  de- 
fendants from  any  interest,  title,  or  estate  in| 
real  property,  means  all  kinds  of  heirs,  includ-' 


ing  heirs  of  heirs  of  such  defendants  aa  well  as 
the  legatees  of  heirs. 

VEA.  Note.— For  other  cases,  see  Frooess,  Dec. 
Dig.  t  87.*]  ^^ 

Appeal  from  District  Court  Gray  County; 
Gordon  L.  Flnley,  Judge. 

Action  by  George  S.  Howell  against  James 
W.  Garton.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Thomas  A.  Scates  (Albert  H.  Watklns  and 
E.  H.  Madison,  of  counsel),  for  appellant 
Wheeler  &  Switzer,  for  appellee. 


JOHNSTON,  C.  J.  This  case  involves  the 
meaning  of  the  term  "unknown  heirs"  as 
used  in  the  sections  of  the  Code  which  pro- 
vide for  service  by  publication  in  cases  relat- 
ing to  real  property,  and  where  the  relief 
demanded  Is  to  exclude  defendants  from  any 
interest  title,  or  estate  In  the  real  property. 
The  contention  arises  over  the  effect  to  be 
given  a  Judgment  which  purports  to  quiet  the 
title  to  a  tract  of  land  formerly  owned  by 
Abbie  A.  Little.  She  died  intesUte  in  18S3, 
leaving  her  daughter,  Hattie  A.  Davis,  as  her 
sole  heir.  Hattie  died  in  Peuusylvauia  in 
1903,  leaving  a  will  in  which  she  gave  all  her 
property  to  her  husband,  James  M.  Davis. 
In  1903  the  will  was  admitted  to  probate  In 
Pennsylvania,  but  no  record  of  it  was  made 
in  Kansas  until  after  the  Judgment  referred 
to  had  been  rendered,  nor  until  Septemlier  30. 
1907.  On  July  1,  1SN05,  F.  M.  Lutb^,  who 
had  obtained  a  tax  deed  to  the  land,  brought 
an  action  to  qniet  his  title  as  against  Abbie 
A.  Little,  if  living,  or,  if  dead,  against  \iiet 
unknown  heirs,  and  on  September  1,  1905,  a 
Judgment  as  prayed  for  was  rendered.  In 
1906  Luther  conveyed  the  land  to  James  W. 
Garton,  who  purchased  without  notice  of  the 
death  of  Mrs.  Little  or  the  existence  of  the 
will  of  her  daughter.  On  Angust  1,  1907, 
James  M.  Davis  made  a  quitclaim  deed  to  the 
land  to  George  S.  Howell,  who  brought  this 
action  of  ejectment  on  October  3,  1907.  If 
the  Judgment  quieting  title  is  ,valid,  Davis 
had  nothing  to  convey,  and  Howell  acquired 
no  Interest  in  the  land.  Instead  of  applying 
to  the  court  to  set  aside  the  Judgment  and  let 
him  in  to  defend  under  section  77  of  the 
Code  of  CivU  Procedure  (Gen.  St  1909.  I 
6676),  he  chose  to  treat  the  Judgment  as  void. 
His  contention  is  that  as  Hattie  A.  Davis,  the 
immediate  heir  to  Abbie  Little,  was  dead 
when  the  action  against  Mrs.  Little  and  ber 
unknown  heirs  was  begun,  no  one  was  brought 
into  court  no  interest  was  affected  by  the  ac- 
tion, and,  as  tb»  Judgment  reached  no  one.  It 
was  therefore  op«i  to  collateral  attack  by 
Davis  or  his  grantee.  The  statute  app11cal>Ie 
to  service  by  publication  in  cases  of  this  chai^ 
acter  at  the  time  this  action  was  brongbt  pro- 
vides, among  other  things,  that  "the  plalutlfl 
may  have  service  by  publication  upon  said  de- 
fendants or  any  of  them  as  though  the  dp- 


•Tor  •thar  cu«s  ■••  same  topio  and  section  NUMBER  In  Dsc.  *  Am.  Dies.  1M7  to  daU,  *  R«part«r  ladoxc* 


Digitized  by 


Google 


BCan.) 


HOWELL  r.  QARTON, 


84fi 


tendants  or  any  of  tbem  were  allre  at  the 
:lme  of  the  commencement  of  such  action, 
md  may  also  have  service  upon  the  unknown 
lelrs,  devisees,  administrators,  executors  and 
rrustees  of  any  such  defendants  as  though  the 
lefendants  were  dead  at  the  beginning  of 
such  action,  and  the  service  shall  be  had, 
)roof  made,  and  decree  rendered  as  herelnaf  t- 
»r  set  oijt."  Laws  1905,  c.  326,  |  1.  Does 
:he  term  "unknown  heirs,"  as  used  in  the 
itatute,  apply  to  an  heir  of  an  heir  or  rather 
M  any  one  in  the  line  of  succession  from  the 
deceased  i>ersou?  The  word  is  sometimes 
ised  in  its  strict  primary  sense  as  including 
>niy  one  to  whom  an  estate  had  already  de- 
icended  from  a  deceased  ancestor,  while. In 
>ther  cases  it  Is  applied  to  one  whose  ancestor 
8  living.  It  Is  sometimes  held  to  mean  those 
who  take  only  by  right  of  blood  relationship 
ud  In  other  cases  covers  adopted  children 
ind  persons  not  heirs  of  the  body  who  take 
>y  operation  of  law.  It  has  been  used  in  a 
imited  sense  to  designate  children  alone,  or, 
n  a  more  comprehensive  sense,  to  Include 
ihiidren  and  grandchildren,  and  also  husband 
ind  wife.  It  has  been  held  to  include  lega- 
:ees,  and  next  of  kin  as  well  as  other  classes 
>f  those  wlio  may  become  entitled  to  the  prop- 
irty  of  another  upon  his  death,  the  coustmc- 
:lon  in  each  case  depending  upon  the  Inten- 
lon  with  which  the  term  was  used  In  the 
nstrument  or  statute,  and  that  Is  to  be  de- 
:ermlned  largely  from  the  context  of  the  In- 
itrument  or  statute  and  the  circumstances 
lurrouuding  or  inducing  the  execution  or  eu- 
ictment  of  the  sam&  21  Cyc.  408.  The  con- 
ext  and  purpose  of  an  instrument  or  a  stat- 
ite  In  which  the  term  Is  used  may  indicate 
dearly  that  It  is  used  In  a  limited  sense,  or  It 
nay  show  plainly  that  it  is  used  In  a  com- 
>rehen8lve  sense,  including  heirs  of  all  de- 
frees.  So  it  was  decided  that  "the  word 
heir*  is  not  llniited  in  its  meaning  to  one  to 
vhom  an  estate  of  inheritance  has  descended 
'rom  his  immediate  ancestor,  but  a  person  is 
lie  heir  of  one  from  whom  he  has  inherited 
»y  several  successive  descents."  Castro  v. 
Cennent,  44  Cal.  2a3.  In  interpreting  an 
[Ulnols  statute  which  prohibited  a  party 
torn  testifying  In  a  case  where  a  party  sues 
>r  defends  as  heir  of  a  deceased  person,  it 
vas  held  that  the  word  "heirs"  should  be 
aken  In  Its  general  and  comprehensive  sense, 
md  that  it  Included  "the  heirs  of  heirs  ad  in- 
Inltum."  MerrUl  et  al.  v.  Atkin,  59  111.  19. 
;ee,  also,  McKlnn^  y.  Steward,  5  Kan.  384 ; 
>odge  T.  Beeler,  12  Kan.  624;  Bwing  t. 
Jarnes,  156  111.  61,  40  N.  B.  325;  Bt-ooks  v. 
Evetta,  3S  Tex.  732 ;  Barber  ▼.  Pittsburgh,  etc.. 


Railway,  166  U.  8.  83,  17  Sup.  Ct  488,  41  I* 
Ed.  925;  Howell  v.  Ackerman,  etc.,  89  Ky. 
22,  11  S.  W.  819,  11  Ky.  Law  Hep.  251 ;  15  A. 
&  B.  Encyc.  of  Law,  320. 

The  history  and  purpose  of  the  statute  Indi- 
cates that  the  Legislature  used  the  term  "un- 
known heirs"  In  its  broader  and  more  com- 
prehensive meaning.  At  first  the  Code  pro- 
vided for  service  by  publication  on  unknown 
heirs  of  any  deceased  person  without  naming 
them.  Gen.  St  1868,  c.  80,  |  78.  Then  there 
was  a  later  provision  that,  if  it  could  not  be 
ascertained  whether  the  owners  of  the  record 
title  to  land  were  living  or  dead,  service  might 
be  made  as  though  they  were  alive  and  upon 
the  unknown  heirs  of  such  defendants  as 
though  defendants  were  dead.  Laws  1903,  C 
385.  Afterwards,  and  in  1906,  the  statute 
was  amplified,  and,  as  the  title  indicates,  was 
Intended  to  cover  not  only  nonresidents  of 
the  state,  but  persons  whose  residence  is  un- 
known, whether  they  were  within  or  without 
the  state.  Laws  1903,  c.  326.  Some  modifica- 
tions of  these  provisions  were  made  in  chap- 
ter 267  of  the  Laws  of  1907,  and  that  statute 
appears  to  have  been  substantially  re-enacted 
In  the  new  Code  of  1909.  New  Civ.  Code 
Proa  {§  79,  80  (Gen.  St  1909,  |§  6672,  5073). 
The  manifest  purpose  of  these  changes  was 
to  enable  the  parties  to  effectually  clear  up 
and  adjust  the  titles  to  real  property,  and  to 
that  end  facilitate  the  bringing  into  court  of 
those  claiming  or  who  might  claim  an  inter- 
est adverse  to  the  occupying  plalnttflT.  If  the 
statute  only  applies  to  immediate  heirs.  It 
would  be  inetrectoal  in  all  cases  where  the 
Immediate  heir  was  dead,  and  plalntilf  was 
unable  to  ascertain  that  fact  The  more  rea- 
sonable view  is  that  the  act  was  intended  to 
cover  an  who  were  in  line  of  inheritance, 
those  entitled  to  take  by  succession  from  genr 
eratlon  to  generation,  and  includes  the  heirs 
of  heirs.  Following  this  liberal  rule  of  in- 
terpretation, the  term  includes  all  who  take 
real  property  by  reason  of  the  death  of  the 
owner,  and  it  therefore  fairly  includes  lega- 
tees as  well  as  those  who  take  by  descent 
All  the  property  of  Hattie  A.  Davis  passed  by 
her  will  to  her  husband,  and,  there  being  no 
children,  all  of  her  property  would  have  pass- 
ed to  him  if  she  had  died  intestate.  The 
court  acquired  jurisdiction  by  the  construc- 
tive service  which  Justified  it  in  the  Judg- 
ment that  was  rendered,  and  by  which  both 
he  and  his  grantee  are  bound. 

It  follows  that  the  Judgment  must  be  re- 
versed, with  directions  to  enter  Judgment  In 
favor  at  appellant  All  the  Justices  concur- 
ring. 
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(82  Kan.  533) 

STATE  ex  rel.  ATTT.  GEN.  t.  DOLLET  et  al. 
(Supreme  Court  of  Kansas.     May  7,  1910.) 

(Sgllabui  'by  the  Court.) 

1.  Mandamus  (§  152*)— Parties  Defendant. 

In  mandamus  it  is  proper  to  malce  persons 
defendants  from  whom  tlie  performance  of  no 
duty  is  souglit,  but  wlio  might  be  affected  by  the 
judgment. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  {  293;   Dec.  Dig.  {  152.*] 

2.  Mandamus  (§  157*)— Pabties  Defendant- 
Notice— Pebsons  FBOM  Whom  Perkobmance 
OF  No  Duty  is  Sought. 

The  character  of  notice  to  be  served  upon 
such  defendants  is  immaterial,  so  that  they  are 
Informed  of  the  pendency  of  the  proceeding. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Dec.  Dig.  i  157.*] 

8.  Mandamus  (§  140*)— State  as  Plaintiff 
—Refusal  of  Officer  to  Perform  Statu- 
tory Duty. 

When  the  individual  to  be  benefited  requests 
a  public  officer  to  perform  a  statutory  duty  and 
is  met  with  a  retusal,  the  state  is  a  proper 
plaintiff  in  mandamus  proceedings  to  compel  its 
performance. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  §  287 ;    Dec  Dig.  §  140.*] 

i.  Statutes  (J  58*)— Determination  of  Va- 
lidity—Actual  Controversy. 

A  court  will  undertake  to  pass  upon  the 
validity  and  effect  of  a  statute  only  when  nec- 
essary to  the  determination  of  an  actual  and 
concrete  controversy. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  !  53;   Dec.  Dig.  {  58.*] 

5.  Action  (§  8*)— Fictitioos  Actions. 

Where  a  request  is  made  of  a  public  officer 
to  perform  an  act  under  a  statute,  and  be,  al- 
though believing  that  the  law  requires  its  per- 
formance, refuses  because  of  a  doubt  on  the 
subject,  and  because  he  wishes  the  question  to 
be  quickly  and  finally  settled  by  the  decision  of 
a  court,  a  proceeding  brought  by  the  state  to 
compel  such  action  on  hispart  is  not  fictitious. 
■    [Ed.  Note. — For  other  cases,  see  Action,  Dec. 

Dig.  i  a*] 

(Additional  Syllahut  by  Editorial  Staff.) 

8.  Mandamus  (j  154*)— Pleading. 

The  only  formal  pleadings  in  mandamus 
are  the  alternative  writ  and  answer,  but  there 
may  be  others  if  they  will  serve  to  define  the 
controversy. 

[Bid.  Note. — For  other  cases,  *ee  Mandamus, 
Dec.  Dig.  %  154.*] 

7.  Action  (g  6*)— "Moot  Case." 

A  "moot  case"  is  one  which  seeks  to  get  a 
Jud^ent  on  a  pretended  controversy  when  in 
reality  there  is  none,  or  a  decision  in  advance 
about  a  right  before  it  has  been  actually  assert- 
ed and  contested,  or  a  judgment  upon  some  mat- 
ter which,  when  rendered,  cannot  have  any 
practical  legal  effect  upon  a  then  existing  con- 
troversy. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  §40;   Dec.  Dig.  i  6.* 

For  other  definitions,  see  Words  and  Phrases, 
yol.  5,  p.  4577.] 

Mandamus  by  the  State,  on  the  relation  of 
the  Attorney  General,  against  J.  N.  Dolley 
and  others.  Motion  to  strike  a  plea  In  abate- 
ment from  the  flies.     Motion  denied. 


F.  8.  Jackson,  Atty.  6ea,  for  the  State: 
G.  H.  Buckman,  A.  a  Mitchell,  A.  M.  Har- 
vey, Gleed,  Hunt,  Palmer  &  Gleed,  J.  S. 
Dean,  B.  P.  Waggener,  Chester  I.  Long, 
Wells  &  Wells,  Emery  &  Emery,  J.  E.  Hee- 
sln,  W.  L.  Hugglns,  H.  S.  Ganse,  J.  T.  Prin- 
gle,  McAnany  &  Alden,  Homer  Kennett,  and 
Cornelius  Gant,  for  defendauts. 

MASON,  J.  The  state,  on  the  relation  of 
the  Attorney  General,  began  proceedings  in 
mandamus  against  the  bank  commissioner 
and  the  State  Treasurer,  alleging  that  they 
had  denied  to  national  banks  the  privilege 
of  participating  in  the  benefits  of  the  act 
(Ijiws  1909,  c.  61;  Gen.  St.  1009,  §|  537  to 
552)  providing  for  the  creation  of  a  deposi- 
tors' guaranty  fund,  and  asking  an  order 
requiring  them  to  recognize  such  right.  The 
bnnk  commissioner  filed  an  answer,  stating 
tbnt,  upon  the  strength  of  an  opinion  of  the 
Comptroller  of  the  Currency  to  the  effect 
tlmt  national  banks  could  not  take  part  in 
said  guarauty  fund,  he  had  refused  to  allow 
them  any  participation  therein,  and  assert- 
ing as  a  reason  why  he  should  not  he  re- 
quired to  do  so  that  the  part  of  the  act  re- 
lating to  national  banks  is  void.  A  large 
number  of  national  and  state  banks  were 
made  pprtles  defendant.  Some  of  them  filed 
a  plea  in  abatement,  asking  that  the  action 
be  dismissed  on  the  ground  that  no  real 
controversy  exists  between  the  plaintilT,  rep- 
resented by  the  Attorney  General,  and  the 
defendauts,  agalust  whom  the  writ  Is  asked. 
The  state  moved  that  this  plea  be  strickeu 
from  the  files,  and  this  motion  has  t>een  ar- 
gued and  submitted  for  decision. 

While  strictly  speaking  nothing  is  now 
before  the  court  for  action  excepting  the 
motion  to  strike  the  plea  In  abatement  from 
the  files,  various  other  matters  were  inci- 
dentally discussed  at  the  hearing,  and  it 
seems  desirable  at  this  time  so  far  as  pos: 
Bible  to  settle  all  questions  of  practice  so 
as  to  facilitate  a  final  decision. 

Doubts  have  been  suggested  concerning 
the  propriety  of  malting  the  banks  defend- 
ants, and  concerning  the  character  of  process 
to  be  served  upon  them,  the  matters  upon 
which  they  are  to  be  heard,  and  the  manner 
of  the  hearing.  The  practice  in  mandamus 
is  well  settled  to  make  persons  defendants 
of  whom  the  performance  of  no  duty  is  ask- 
ed, but  who  have  an  interest  in  t^e  subject- 
matter.  26  Cyc.  415.  "Technically  In  man- 
damus the  only  necessary  parties '  are  the 
plaintilf,  who  asserts  the  right  to  have  aii 
act  done,  and  the  defendant,  upon  whom  the 
public  duty  rests  to  perform  IL  The  prac- 
tice Is  common  and  commendable  to  bring 
in  other  persons  who  are  likely  to  be  in- 
juriously affected  by  the  Judgment  in  ord^^ 
that  they  may  have  an  opportunity  to  be 
heard  in  their  own  behalf,  and  in  a  proper 
case  the  conrt  will  suspend  proceedings  until 


*For  other  cases  see  lame  topic  and  section  NUMBER  In  Dec.  It  Am.  Diss.  1907  to  date,  Ji  Reporter  Indexoa 
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this  Is  done.  Livingston  t.  McCarthy,  41 
!van.  20  [20  Pac.  478]."  State  v.  Railway  Co., 
Bl  Kan.  435,  105  Pac.  704.  How  snch  de- 
fendants stiall  be  brought  Into  court  cannot 
}e  of  any  real  consequence.  The  service  of 
I  writ  of  mandamus  upon  them  seems  In- 
ipproprlate.  A  rule  to  show  cause  why  a 
Peremptory  writ  should  not  be  Issued  may 
}e  proper,  but  any  method  of  notifying  them 
>f  the  pendency  of  the  action  should  be 
leemed  Bnfflclent,  since  they  are  brought  in 
Tor  their  own  protection.  The  plaintiff's 
}leadlng  also  contains  allegations  regarding 
:he  conduct  of  these  additional  defendants, 
>ut  as  they  do  not  constitute  a  cause  of  ac- 
^on,  and  are  obviously  Inserted  as  the  basis 
tot  an  application  for  an  ancillary  order, 
uid  snch  application  has  not  been  presented 
to  the  court,  they  are  immaterial,  present- 
ng  no  issue  and  requiring  no  answer. 

The  bank  commissioner  in  his  answer 
raises  no  issue  of  fact,  but  seeks  to  present 
I  question  as  to  the  effect  of  the  statute, 
rhe  language  of  the  writ  is  indefinite,  but 
>y  a  liberal  interpretation  it  perhaps  al- 
eges  Inferentially  that  national  banks  have 
isked  the  commissioner  to  take  some  ac- 
:ton  under  the  bank  guaranty  law  looking 
:o  their  becoming  guaraitteed  banks;  and  that 
le  has  refused.  If  that  is  the  case,  and  if 
(bp  law  makes  it  the  duty  of  the  commis- 
iioner  to  perform  the  act  demanded,  a  pro- 
ceeding to  require  its  performance  may  be 
)rought  by  the  state,  since  it  has  an  Interest 
n  seeing  that  the  will  of  the  Legislature  is 
lot  disregarded  by  public  oflScers.  State  v. 
Lawrence,  80  Kan.  707,  103  Pac.  839.  If 
ite  banks  that  have  been  made  parties  con- 
tend that  upon  the  face  of  the  papers  no 
peremptory  writ  ought  to  issue,  their  oon- 
:ention  can  be  heard  without  their  flilug 
iny  pleading.  If  they  maintain  that  any 
>f  the  allegations  in  the  writ  or  answer  are 
intrue,  or  that  other  facts  e.^ist  that  are 
naterlal  to  the  controversy,  it  is  proper  that 
:hey  should  file  a  written  statement  of  such 
natters.  The  name  by  which  such  state- 
jient  is  designated  is  immaterial.  The  only 
'ormal  pleadings  in  mandamus  are  the  alter- 
latlve  writ  and  answer,  but  there  can  be 
10  objection  to  others  if  they  will  serve  to 
lefine  the  controversy.  We  think  it  inex- 
pedient to  have  a  separate  trial  of  the  ques- 
:ions  sought  to  be  presented  by  the  plea  in 
ibatement  The  cause  has  already  been  set 
'or  final  hearing  in  June.  If  the  defendant 
)anks  so  desire,  they  may  be  heard  then 
ipon  the  pleadings  already  filed.  If  they 
vlsh  to  present  at  that  time  other  matters, 
^bey  lAay  file  a  statement  thereof  prior  to 
tfay  15th. 

The  claim  presented  by  the  plea  in  abate- 
nent  is  that  no  decision  should  be  made  in- 
i^olvlng  an  interpretation  of  the  bank  guar- 
mty  statute,  because  the  proceeding  is  col- 
usive.  It  will  doubtless  simplify  matters 
'or  the  court  to  express  its  views  as  to  bow 


far  the  attitude  of  the  parties  toward  each 
other  is  a  matter  for  inquiry.  Of  course, 
the  court  cannot  undertake  to  interpret  a 
statute  because  doubts  exist  as  to  Its  mean- 
ing in  advance  of  a  situation  having  arisen 
requiring  action  thereunder.  In  order  for 
judicial  power  to  be  exercised  with  regard  to 
the  statute,  there  must  be  an  actual  and 
concrete  controversy  regarding  it— a  definite 
act  demanded  under  it  on  the  one  hand  and 
refused  on  the  other.  But,  if  these  condi- 
tions exist,  the  fact  that  the  demand  or 
the  refusal  or  both  may  have  been  prompted 
by  a  purpose  to  make  what  is  called  a  test 
case  does  not  defeat  jurisdiction.  It  la 
not  uncommon  or  objectionable  for  an  offi- 
cer to  refuse  to  act  upon  a  doubtful  con- 
struction of  a  statute,  irrespective  of  lUs 
own  judgment  as  to  its  true  meaning,  in  or- 
der that  the  question  may  be  speedily  and 
finally  settled  in  the  court  An  action  brought 
for  that  purpose  under  such  circumstances 
Is  not  fictitious,  though  it  may  in  a  sense 
be  "friendly."  Encyc.  PI.  &  Pr.  720.  "A 
moot  case  is  one  which  seeks  to  determine 
an  abstract  question,  which  does  not  rest 
upon  existing  facta  or  rights.  Where  a  con- 
crete case  of  fact  or  right  is  shown,  we 
know  of  no  principle  or  policy  of  law  which 
will  deprive  a  party  of  a  determination  sim- 
,ply  because  his  motive  in  the  assertion  of 
such  right  is  to  secure  such  determination.!' 
Adams  V.  Union  Railroad  Co.,  21  R.  I.  140, 
42  Atl.  517,  44  L  R.  A.  273.  "It  is  univer- 
sally understood  by  the  bench  and  bai 
*  *  *  that  a  moot  case  is  one  which 
seeks  to  get  a  Judgment  on  a  pretended  con- 
troversy, when  in  reality  there  is  none,  or  a 
decision  in  advance  about  a  right  before  it 
has  been  actually  asset-ted  and  contested,  or 
a  Judgment  upon  some  matter,  which,  when 
rendered,  for  any  reason,  cannot  have  any 
practical  legal  effect  upon  a  then  existing 
controversy.  •  *  *  when  there  is  an  ac- 
tual, bona  fide  contest  as  to  a  legal  right,  an 
agreement .  to  put  the  case,  when  made,  by 
actual  exercise  of  the  right  and  resistance  to 
it,  in  such  shape  that  the  right  can  be 
readily  determined  by  the  court,  especially 
when  the  dispute  concerns  a  matter  of  pub- 
lic moment,  which  should  be  speedily  set- 
tled, has  never  been  condemned  by  the  courts. 
It  is  a  common,  everyday  praotlce  in  every 
state  of  the  Union.  The  noted  Legal  Tender 
Cases  were  made  up  in  that  way."  Ex  parte 
Steele  (D.  C.)  1C2  Fed.  694,  70L 

If  a  resolution  of  the  directors  of  a  na- 
tional bank  asking  that  it  become  a  guaran- 
teed bank  under  the  state  law  has  been  ten- 
dered to  the  commissioner  for  his  action  and 
he  has  refused  to  receive  It,  a  Justiciable 
controversy  has  arisen,  notwithstanding  he 
may  believe  that  the  Attorney  General's  in- 
terpretation of  the  law  is  correct,  and  may 
desire  that  the  court  so  declare.  The  stat- 
ute is  valid,  or  It  is  Invalid.  It  imposes  an 
ofilclal  duty  or  it  does  not.     The  personal 
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belief  or  wish  of  the  officer  cannot  affect  tbe 
matter  one  way  or  the  other.  If  there  Is 
reasonable  ground  for  a  difference  of  opin- 
ion as  to  Whether  he  should  act,  his  refusal 
to  do  so  until  the  question  is  Judicially  de- 
termined cannot  be  regarded  as  collusive  or 
capricious.  The  fact  that  here  the  plaintiff 
has  joined  as  defendants  all  persons  sup- 
posed to  have  an  Interest  in  defeating  Its 
contention  precludes  any  suggestion  of  a 
purpose  to  mislead  tbe  court  into  making 
a  ruling  without  both  sides  of  the  question 
baring  been  fairly  presented.  Pleadings 
have  been  filed  other  than  those  referred  to, 
but  they  present  nothing  requiring  action 
at  this  time.  Tbe  plea  in  abatement  will 
not  be  stricken  fi-om  the  flies,  since  It  may  be 
regarded  as  in  effect  an  answer;  but  It  will 
not  be  treated  as  a  preliminary  matter,  and 
the  court  will  not  try  any  issue  it  presents 
In  advance  of  tbe  final  bearing.  Tbe  parties 
filing  it  may  at  tbelr  election  stand  upon  the 
matters  there  presented,  or  add  anything  fur- 
ther tbey  may  desire.  The  plea  Includes  an 
allegation  that  no  national  bank  has  erer 
applied  for  admlaalon  to  the  benefit  of  the 
bank  depositor's  guaranty  fund,  or  of  the 
act  in  relation  thereto,  and  no  additional 
pleading  Is  necessary  to  present  the  Issue 
of  fact  In  that  regard. 

As  baa  already  been  said,  defendants  In 
a  mandamus  proceeding,  of  whom  tbe  per- 
formance of  no  duty  is  asked,  are  brought 
In  that  they  may  have  opportunity  to  show 
that  tbe  act  demanded  would  be  prejudicial 
to  their  rights  aud  ought  not  to  be  per- 
formed. In  the  present  case  tbe  allegations 
of  the  alternative  Writ  concerning  the  con- 
duct of  the  defendant  banks,  having  rela- 
tion only  to  an  Interlocutory  order  which  has 
^not  been  asked,  will  be  considered  aban- 
doned, if  they  so  desire,  to  show  reasons 
why  no  writ  should  issue  against  tbe  bank 
commissioner.  If  they  do  not  care  to  contest 
this  matter,  they  may  refrain  from  further 


npiiejirance  herein  with  the  assurance  that 
they  will  not  be  held  for  any  costs,  and 
tbnt  no  Judgment  will  be  rendered  ngninst 
them,  unless  an  adjudication  of  the  issue  be- 
tween the  plaintiff  and  tbe  bank  commission- 
er may  be  regarded  as  of  that  character. 
All  the  Justices  concurring. 

(82  Ksn.   Si») 
HOPPER  v.  LEARNED. 
(Supreme  Court  of  Kansas.    May  7,  1910.) 

Appeal  from  District  Court,  Stafford  County; 
J.   W.   Brinclierhoff,   Judge. 

Artion  by  M.  G.  Hopper  aeaiost  Wilmer  M. 
Learned.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Ray  H.  Beals,  for  appellant.  Robert  Garvin, 
for  appellee. 

PER  CURIAM.  Tbe  appellant  asks  to  bare 
the  judgment  reversed  upon  the  sole  ground 
that  tbe  verdict  was  against  the  weight  of  tbe 
evidence.  The  action  grew  out  of  a  horse  trade, 
and  the  evidence  was  conflicting. 

The  verdict  is  supported  by  competent  and 
substantial  testimony,  and  was  approved  by  the 
trial  court;  and  tbe  judgment  is  therefore  Af- 
firmed. 

(82  Kan.  SEI] 

STARR  T.  MAUPIN  et  al.t 
(Supreme  Court  of  Kansas.    May  7,  1010.) 

Appeal  from  District  Court,  Shawnee  Coun- 
ty:  A.  W.  Dana,  Judge. 

Action  by  Susie  A.  Starr  against  A.  W.  Man- 
pin  and  Mary  ii.  Maupin.  Judgment  for  de- 
fendants, and  plaintiff  appeals.     Affirmed. 

J.  R.  McNary  and  J.  S.  Ensminger,  for  ap- 
pellant.   D.  H.  Branaman,  for  appellees. 

PER  (XTRIAM.  Giving  to  the  evidence  tbe 
strongest  Interpretation  of  which  it  is  suscepti- 
ble in  the  plaintiff's  favor,  it  is  legally  iusoffi- 
cient  to  establish  want  of  legal  capacity.  Tbis 
bcinj;  true,  the  action  was  barred  by  the  statute 
of  limitations.  Likewise  the  charges  of  fraud 
and  undue  influence  were  not  proved.  Part  of 
the  rejected  evidence  was  improper,  and  the 
remainder  was  sufficiently  covered  by  other 
questions  and  answers. 

Judgment  affirmed. 


t  Rebearing  denied  Jane  17,  1910. 
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HULSMAN  T.  DBAU 
(Supreme  Court  of  Kansas.     Ma;  7,  1910.) 

(Syllabus  by  the  Court.) 

Taxation    (g   699*)— Redemption   fbom   Tax 

Sale— Statutobt  Pkovisions. 

The  right  of  a  person,  Kiven  by  statute,  to 
redeem  his  land  from  a  sale  for  taxes  during 
the  period  of  his  minority,  and  -  for  one  year 
thereafter  is  not  limited  bj;  the  provisions  of 
another  statute,  vhich  requires  that  a  suit  to 
avoid  a  sale  or  conveyance  for  taxes,  except 
in  cases  where  the  taxes  have  been  paid  or  the 
land  redeemed,  shall  be  commenced  within  five 
years  from  the  time  of  recording  the  tax  deed. 

[£:d.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  1403 ;   Dec.  Dig.  |  699.*] 

-  Appeal  from  District  Court,  Finney  Coun- 
ty ;  William  H.  Tbompson,  Jndga 

Action  by  Cbarlea  B.  Huleman  against 
Jennie  Deal.  A  demurrer  to  the  petition  was 
sustained,  and  plaintiff  appeals.  Reversed 
and  remanded,  wltb  directions  to  overrule 
tbe  demurrer. 

O.  H.  Foster,  Edgar  Foster,  and  Fred  J. 
Evans,  for  appellant  Hosklnson  &  Hoskln- 
■on,  for  appellee. 

BENSON,  J.  The  question  to  be.  decided 
arises  upon  tbe  right  of  a  person  to  redeem 
his  real  estate  from  a  sale  and  conveyance 
for  taxes  more  than  five  years  after  tbe  tax 
deed  bad  been  recorded,  but  within  one  year 
after  attaining  tbe  age  of  21  years.  Tbe  ap- 
pellant became  tbe  owner  of  the  land  on  June 
80,  1894.  He  was  then  a  minor.  He  became 
21  years  of  age  on  October  10,  1906.  The  ap- 
pellee claims  to  own,  and  Is  In  possession  of, 
tbe  land  under  a  tax  deed  dated  June  22, 
1900,  for  tbe  delinquent  taxes  of  1893.  On 
September  24,  1907,  tbe  appellant  tendered 
to  tbe  county  treasurer  a  sufficient  sum  for 
tbe  redemption  of  the  lands  from  the  tax  sale 
and  conveyance,  as  provided  by  law.  Gen.  St 
1909,  I  9465.  This  tender  was  refused.  He 
filed  his  petition  October  7,  1907,  alleging 
these  facts,  including  other  allegations  neces- 
sary in  an  action  of  ejectment.  The  appellee, 
defendant  In  this  action,  demurred  to  the  pe- 
tition. The  demurrer  was  sustained  and  the 
plaintiff  appeals.  The  reason  for  the  declBion 
Is  thus  stated  in  the  Judgment:  "And  tbe  court 
*  *  *  sustained  said  demurrer  for  the 
reason  that  the  petition  shows  upon  its  face 
that  tbe  tax  deed  under  which  the  defendant 
claims  has  been  of  record  for  more  than  five 
years  prior  to  the  commencement  of  this  ac- 
tion, and  for  more  than  five  years  prior  to  the 
making  of  the  tender  pleaded  by  the  plaintiff 
Id  this  action,  and  because  no  action  was 
commenced,  or  tender  made,  prior  to  the  ex- 
piration of  Ave  years  from  the  recording  of 
tbe  deed." 

Tbe  plaintiff  bases  bis  right  to  redeem  up- 
on the  statute  (Gen.  St  I  9466).  providing 
that:  "The  lands  of  minors  •  •  •  may 
be  redeemed  at  any  time  before  such  minor 


becomes  of  age,  and  during  one  year  there- 
after." This  case  falls  clearly  within'  the 
terms  of  this  statute,  but  It  is  claimed  that 
section  141  of  the  tax  law  is  a  limitation  uit- 
cn  tbe  minor's  right  of  redemption.  This 
section  is:  "Any  suit  or  proceeding  against 
the  tax  purchaser,  his  heirs  or  assigns,  for  the 
recovery  of  lands  sold  for  taxes,  or  to  defeat 
or  avoid  a  sale  or  conveyance  of  lands  for  tax- 
es, except  in  cases  where  the  taxes  have  been 
paid  or  tbe  land  redeemed  as  provided  by  law, 
shall  be  commenced  within  five  years  from 
the  time  of  recording  the  tax  deed,  and  not 
thereafter."  Gen.  St  1909,  {  9483.  While 
these  sections  must  be  read  together,  being 
parts  of  the  same  chapter,  and  relating  to  the 
same  subject,  full  effect  should  be  given  to  the 
provisions  of  each  if  not  inconsistent  or  con- 
tradictory. It  will  be  noticed  that  from  the 
limitation  In  the  last  section  quoted,  cases  are 
excepted  where  the  taxes  have  been  paid  or 
the  land  redeemed  as  provided  by  law.  In 
cases  other  than  those  excepted  the  five-year 
limitation  applies.  In  the  excepted  cases  it 
does  not;  therefore  a  minor  may  redeem  his 
lands  during  his  minority  and  for  one  year 
afterwards.  No  conflict  is  perceived  in  these 
provisions. 

It  is  Insisted,  however,  that  this  court  has 
held  otherwise.  Cartwright  v.  Korman,  45 
Kan.  515,  26  Pac.  48,  and  Goodman  v.  Wilson, 
64  Kan.  709,  89  Pac.  704,  are  cited  in  sup- 
port of  this  contention.  In  the  first  of  these 
cases  the  question  related  to'the  redemption 
of  the  lands  of  an  insane  person  and  It  was 
held  that  section  17  of  the  dvU  Ck>de  (Gen. 
St  1889,  {  4094)  did  not  enlarge  the  five- 
year  limitation  provided  In  the  tax  law. 
In  the  opinion,  after  quoting  section  141  of 
the  tax  law  (Gen.  St  1889,  |  6995),  It  was 
said:  "The  limitation  begins  to  run  Immedi- 
ately upon  tbe  recording  of  the  tax  deed,  and 
against  all  persons,  except  in  such  cases,  and 
against  such  persons  as  are  expressly  except- 
ed from  Its  operation.  The  only  exception 
provided  Is  where  the  taxes  have  been  paid 
or  the  lots  redeemed  as  provided  by  law. 
*  •  •  It  has  been  determined  that  it  (sec- 
tion 141)  is  complete  in  itself,  except  so  far  as 
It  Is  modified  by  other  provisions  of  the  tax 
law."  Thus  the  force  of  the  exceptions  was 
clearly  recognized.  In  Goodman  v.  Wilson, 
54  Kan.  709,  89  Pac.  704,  the  opinion  dis- 
cussed the  right  of  minors  to  redeem  from 
tax  sales,  and  decided  that  section  141  Is  not 
modified  or  limited  by  tbe  code  provision  be- 
fore referred  to.  The  person  in  whose  right 
redemption  was  there  sought  had  become  of 
age  more  than  one  year  before  tbe  suit  was 
commenced.  His  case  was  therefore  not 
within  the  exception  of  the  statute,  and  the 
time  could  not  be  extended  by  tbe  two-year 
period  for  commencing  actions  after  disabili- 
ty Is  removed,  as  provided  in  the  Code.  In 
the  argument  reference  was  made  to  Doug- 
lass V.  Lowell,  55  Kan.  574.  40  Pac.  917,  but 
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tn  that  dediton  effect  was  glren  to  the  ez- 
ceptloD  in  favor  of  minors.  Langviagc  In  the 
opinion  not  necessary  to  the  decision,  which 
it  is  claimed  imports  a  different  conclusion, 
has  been,  it  seems,  erroneously  construed  to 
limit  the  right  of  redemption  expressly  given 
to  minors  by  the  statute.  The  plaintiff,  hav- 
ing tendered  the  amount  due  for  taxes  with- 
in the  time  allowed  therefor,  must  t>e  consid- 
ered as  haviDg  redeemed  the  land  under  the 
provisions  of  the  statute  first  quoted. 

Another  contention  of  the  defendant  Is  that 
the  plalntifC  in  order  to  state  a  cause  of  ac- 
tion, ought  to  have  alleged  tliat  the  land  was 
not  necessary  for  the  payment  of  the  debts 
of  his  parents,  through  whom  he  derived  title 
by  inheritance.  This  contention  is  without 
merit. 

The  petition  stated  a  cause  of  action.  The 
judgment  is  reversed,  and  the  cause  remand- 
ed, w^th  directions  to  overrule  the  demurrer. 
All  the  Justices  concurring. 


(82  Ku.  486) 

READ  V.  L0FTU8  et  al.t 
(Supreme  Court  of  -Kansas.    May  7.  1910.) 

(SyUahu*  bff  the  Court.) 

1.  Vendor  and  PtracnASEB  (|  140*)  —  Con- 
tract—Merger  OF  Stipulation   m  Deed 

AND    MORTOAOE. 

Whether  a  stipulation  in  a  contract  for 
the  sale  and  conveyance  of  real  estate,  to  de- 
liver at  a  future  date  an  abstract  showing  good 
title,  satisfactory  to  the  attorney  for  the  vendee, 
is  merged  in  a  warranty  deed,  and  mortgage 
given  for  the  purchase  money,  executed  cotem- 
poraneously  with  the  contract,  is  a  question  to 
be  determined  by  an  examination  of  the  instru- 
ments, and  the  situation,  conduct,  and  inten- 
tion of  the  parties. 

[Ed.   Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  {  140.*] 

2.  Vendor  and  PimcHASEB  (§  140*)  —  Con- 
tract—Merger  OF  Stipulation  in  Deed 
AND  Mortgage. 

If  the  deed  is  accepted  as  performance  of 
the  conditions  of  the  contract,  it  supersedes 
the  stipulation ;  but,  if  the  parties  agree  and 
intend  that  the  stipulation  is  to  remain  in  full 
force  and  effect,  it  will  not  I>e  considered  aS 
merged  in  the  deed. 

(Eld.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  §  140.»] 

3.  Vendor  and  Pcrctiaseb  (|  143*)— Con- 
tract—Stipulation  as  TO  Title — Waiver. 

Talcing  possession  and  improving  the  prop- 
erty is  not  conclusive  evidence  of  a  waiver  of 
the  stipulation  of  the  contract  as  to  title,  es- 
pecially where  the  improvements  are  made  in 
pnrguance  to  an  express  provision  of  the  agree- 
ment. 

•     [Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser.  Dec.  Dig.  §  143.*]. 

4.  Vendor  and  Purchasee  ({  119*)— Rescis- 
sion OF  Contracts-Caches. 

Where  objections  to  the  title  shown  by  the 
abstract  delivered  in  accordance  with  the  con- 
tract are  made  by  the  vendee's  attorney  in  good 
faith,  and,  to  obviate  one  of  them,  the  vendor 
promises  to  prosecute  an  action  to  quiet  the  ti- 
tle, the  continuance  of  possession  by  the  vendor 
for  a   reasonable   time   in    reliance   upon   such 


promises,  without  demanding  lesdasion.  is  not 
such  proof  of  laches  as  will  necessarily  defeat  a 
rescission  which  was  demanded  after  a  refusal 
to  take  any  step  to  remove  the  objection. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaaer,  Cent.  Dig.  H  212-214;  Dec  Dig.  } 
119.  •] 

5.  Vendor  and  Purchaser  (SS  119,  143»)— 
Contract  —  Stipulation  as  to  Title  — 
Waiver. 

The  possession,  so  taken  and  held;  the 
making  of  improvements ;  and  the  delay  in  ask- 
ing for  rescission,  so  induced  by  the  conduct 
and  promises  of  the  vendor — do  not,  as  matter 
of  law,  amount  to  a  waiver  of  the  stipulatiou 
relating  to  the  title,  hut  are  proper  matters  to 
be  considered  in  determining  whether  a  rescis- 
sion should  be  adjudged. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  267-270 ;  Dec.  Dig.  U 
119,   143.»] 

(Additional  Svllabut  ly  Editorial  Btaf.) 

6.  Vendor  and  Purchaser  (|  127*)— Rescis- 
sion OF  Contract— Measure  of  Damages. 

Upon  rescission  of  a  contract  for  the  sale 
of  land  for  failure  of  the  vendor  to  perform,  the 
purchaser,  not  in  default,  is  entitled  to  recover 
the  necessary  expenditures  properly  made  by 
him  upon  the  faith  of  performance  of  the  con- 
tract by  the  vendor  j  especially  where  the  con- 
tract expressly  provided  that  sucli  expenditures 
should  be  made. 

[Ed.  Note.— For  other  cases,  tee  Vwdor  and 
Purchaser,  Cent.  Dig.  t  231 ;  Dec.  Dig.  I  127.*] 

Appeal  from  District  Court,  Leavenworth 
County;   J.  H.  Gilpatrlck,  Judge. 

Action  by  William  S.  Read  against  Mary 
R.  Loftus  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeaL    Affirmed. 

This  was  an  action  brought  by  William  S. 
Read  against  Mary  R.  Loftus  and  TbouuiB  J. 
Loftus  for  the  cancellation  of  a  note  and 
mortgage  and  the  rescission  of  a  contract  un- 
der which  they  were  given.  This  contract 
was  made  by  letter  as  follows:  "Leavenworth, 
Kansas,  Mar.  19,  1906.  Mrs.  Mary  R.  Loftus 
and  Thomas  J.  Loftus,  Leavenworth,  Kansas 
— Dear  Sir:  This  will  formally  advise  you 
that  I  will  accept  a  warranty  deed  for  real 
estate  described  as  lots  number  twenty-two 
(22)  and  twenty-three  (23)  in  blocl£  seventy- 
two  (72),  Leavenworth  City,  proper,  and  iu 
settlement  of  same  will  deposit  in  the  hands 
of  the  cashier  of  the  Leavenworth  National 
Bank  five  hundred  dollars  ($500.00),  to  be 
paid  to  Mary  R.  Loftus  on  the  deUverance  of 
abstracts  of  title  to  above  mentioned  prop- 
erty, abstracts  to  show  good  title,  to  be  satis- 
factory to  my  attorney  on  or  before  Novem- 
ber 25,  1906.  In  further  consideration  of  the 
delivery  to  me  of  the  above  mentioned  deed. 
I  will  give  upon  said  property  a  mortgage 
as  security  for  the  payinent  of  nine  thousand 
five  hundred  dollars  ($9,500),  said  amount  to 
be  paid  in  installments  of  five  hundred  dol- 
lars ($500.00),  to  be  paid  on  the  first  day  of 
December  and  the  first  day  of  June  of  each 
year  until  all  is  paid;  the  first  payment  to  be 
made  on  December  1st,  1906,  provided  that 
the  above  mentioned  abstract  of  title  has 
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been  delivered  and  such  abstract  abows  good 
and  sufficient  title  In  you  aatlsfactoiy  to  my 
attorney.  It  being  understood  that  I  may 
have  the  liberty  to  pay  an  additional  anm  of 
one  bundred  dollars  ($100.00)  or  any  multiple 
thereof  in  advance  of  or  at  the  time  of  any 
of  the  above  mentioned  installments.  Unpaid 
amount  of  above  mentioned  principal  to  bear 
Interest  at  the  rate  of  Ave  per  cent  (5%)  per 
annum  until  paid.  Insurance  for  the  benefit 
of  Mary  R.  Loftns  will  be  carried  on  said 
property  for  such  an  amount  as  is  represent- 
ed in  obligation  unpaid.  I  also  agree  to 
make  Improvements  consisting  of  macblnery, 
repairs  on;  buildings,  labor  and  material  to 
the  extent  of  not  less  than  three  thousand 
dollars  ($3,000.00).  Yours  very  truly,  Wm.  S. 
Read."  The  defendants  accepted  this  otter 
by  signing  and  Indorsing  the  same  thus :  "Ac- 
cepted March  19, '06.  Mary  R.  Loftus.  Thom- 
as J.  Loftus."  A  copy  of  this  contract  was 
deposited  in  the  bank  referred  to  therein,  to- 
gether with  a  certified  check  for  $500,  with 
direction  Indorsed  upon  the  agreement  as 
follows:  "I  deposit  herewith  five  hundred 
($500.00)  dollars;  which  you  are  to  hold  and 
pay  over  to  Mary  R.  Loftus  whenever  she 
shall  have  compiled  with  the  terms  and  con- 
ditions of  the  within  proposition.  Wm.  S. 
Read." 

From  the  findings  of  the  court  the  follow- 
ing facts  appear :  A  warranty  deed  and  mort- 
gage were  executed  about  the  same  time  that 
the  contract  was  made.  The  intention  of  the 
parties  was  to  leave  these  papers  with  the 
bank;  but  in  the  Interval  that  elapsed  before 
all  the  signatures  could  be  obtained  this  was 
overlooked,  and  the  papers  were  delivered  to 
the  respective  grantees  and  appear  upon  rec- 
ord, not  however  in  pursuance  of  any  new  ar- 
rangement or  understanding,  nor  with  the 
intention  to  change  or  modify  the  conditions 
of  the  contract.  •  An  ice  and  cold  storage 
plant  was  upon  the  lots  described  in  the  con- 
tract, but  was  out  of  repair  with  many  parts 
missing,  and  it  was  necessary  to  repair.  Im- 
prove, and  overhaul  the  building  and  machin- 
ery to  put  them  In  running  order.  Read  Im- 
mediately took  possession  under  the  contract, 
repaired .  the  building,  and  made  many  im- 
provements upon  the  plant,  expending  there- 
for the  sum  of  $4,456.49.  He  paid  the  first  in- 
stallment of  Interest,  $237.50,  due  September 
1,  1906,  on  the  note  accompanying  the  mort- 
gage, and  $100.30  for  Insurance,  and  per- 
formed the  conditions  of  the  contract  on  his 
part.  A  few  days  before  November  25,  1906, 
be  requested  the  defendants  to  submit  the 
abstract  of  title  for  examination;  but  It  was 
not  submitted  until  about  December  1,  1906, 
when  It  was  handed  to  the  plaintiff's  attor- 
ney for  examination.  On  December  7th  this 
attorney,  after  examining  the  abstract,  re- 
fused to  approve  .  the  title,  and  submitted 
written  objections,  as  follows :  "(1)  There  are 
three  tax  deeds  on  the  property  from  the 
city  to  J.  C  Douglass,  issued  March  28,  1875, 
July  19,  1880,  and  AprU  20,  1882,  respecUve- 


ly.    (2}  There  Is  a  deed  from  Higglnbotham 

to  Douglass  dated  June  18,  1881.  (3)  There 
is  unpaid  a  sale  certificate  from  the  city  to 
Thos.  Qulnn,  for  special  taxes  for  the  year 
1868.  No  deed  issued  on  certificate.  (4)  Sale 
of  lots  by  county  to  W.  D.  Kelley  for  delin- 
quent taxes,  1883.  (5)  Special  tax  for  pav- 
ing and  curbing  Cherokee  in  the  sum  of  $119.- 
07,  not  marked  paid.  (6)  A  life  estate  In  one- 
sixth  said  lots  is  outstanding  In  Dacotah  S. 
Ryan.  (7)  Mary  R.  loftus  was  (apparent- 
ly) the  owner  of  a  life  estate  on  March  20, 
1906.  (8)  The  fee  In  remainder  is  outstand- 
ing in  the  heirs  of  the  body,  bom  and  to  be 
bom  of  Kate  V.  Sheedy,  Jeptha  D.  Ryan,  Mary 
R.  Loftus,  Thomas  C.  Ryan,  and  Ethan  Ryan. 
(9)  On  March  20,  1900,  the  following  suits 
were  (and  still  are)  pending  in  the  district 
court  of  Leavenworth  county,  which  may  ri- 
pen into  Judgment  liens  on  said  lots:  Fred 
Woolfe  &  Co.  V.  Mary  R.  Loftus  et  al.;  Wal- 
ter S.  Gregg  V.  Mary  R.  Loftus  et  al.;  James 
B.  Welch  V.  Mary  R.  rx)ftus  et  al.  (10)  The 
taxes  of  1906  are  unpaid." 

These  objections  were  made  in  good  faith. 
Whatever  title  the  defendants  had  in  the 
premises  came  through  the  will  of  Mrs.  Lof- 
tus' father,  in  which  she  and  her  brothers 
and  sisters  were  devisees,  and  by  conveyances 
made  by  the  other  devisees  to  her.  The  de- 
fendants promised  to  remove  the  objections, 
one  of  which  was  that  a  fee  in  remainder  was 
outstanding.  As  the  defendants  contended 
that  such  was  not  the  effect  of  the  will,  they 
promised  to  have  the  question  determined  to 
the  satisfaction  of  the  examining  attorney  - 
by  a  suit  to  quiet  title  or  otherwise.  The 
defendants  then  took  back  the  abstract  of 
title,  and  have  since  retained  it.  Relying  up- 
on the  promise  to  make  the  title  satisfactory 
to  his  attorney,  plaintiff  continued  In  the  pos- 
session of  the  plant  and  continued  to  make 
necessary  improvements  thereon,  but  made  no 
further  payments  on  the  consideration.  The 
defendants  left  for  New  York,  where  they  re- 
mained for  the  greater  part  of  the  following 
months,  during  which  time  there  were  nego- 
tiations between  the  parties  looking  toward  a 
different  contract  or  disposition  of  the  prop- 
erty, but  nothing  resulted.  The  plaintiff  did 
not  Intend  to  waive  bis  objections  to  the  title 
or  to  accept  any  title  not  satisfactory  to  his 
attorney,  nor  did  the  defendants  rely  upoD 
any  waiver,  and,  although  inducing  the  plain- 
tiff to  believe  that  the  title  would  be  made 
satisfactory,  took  no  steps  to  do  so,  and  the 
defects  were  not  removed.  In  the  fall  of 
1007,  the  defendants  gave  notice  that  they 
would  do  nothing  further  with  respect  to  the 
title.  Thereupon,  on  October  6,  1907,  the 
plaintiff  served  upon  them  a  written  notice  of 
his  election  to  rescind  the  contract  because 
of  their  failure  to  comply  with  Its  conditions. 
The  rental  value  of  the  premises  without  the 
repairs  and  Improvements  made  by  the  plain- 
tiff from  the  time  be  began  the  operation  of 
the  plant  until  he  gave  notice  of  the  rescis- 
sion—a    period  ot    17    months— is    $75   per 
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month;    with  the  ImproTementa,  the  rental 
value  Is  $150  per  month. 

Upon  the  foregoing  facts  a  Judgment  was 
entered  rescinding  the  contract  and  for  the 
cancellation  of  the  note  and  mortgage  upon 
the  delivery  to  the  clerk  of  a  conveyance  of 
the  premises  to  Mary  R.  Loftus.  Tbe  court 
charged  the  plaintiff  with  the  rent  of  the 
premises  at  $75  per  month,  and  credited  him 
with  the  interest  paid,  and  insurance,  and  the 
sum'  expended  for'  repairs  and  Improvements, 
and  found  that  there  was  due  to  him  $4,109.- 
29,  which  was  charged  as  a  Hen  upon  the 
premises. 

James  P.  Getty,  F.  D.  Hutchlngs,  and  Da- 
vid F.  Carson,  for  appellants.  A.  SL  Demp- 
sey,  for  appellee. 

BENSON,  J.  (after  stating  the  facts  as 
above).  The  defendants  predicate  error  upon 
the  orders  overruling  an  objection  to  evi- 
dence under  the  petition,  a  demurrer  to  the 
evidence,  and  a  motion  to  set  aside  the  find- 
ings of  fact  It  Is  argued  that  the  contract 
was  merged  In  the  deed  and  mortgage,  and 
that  the  only  remedy,  In  case  the  title  Is  de- 
fective or  should  fall,  is  upon  the  covenants 
of  the  deed;  also,  that  the  plaintiff  waived 
any  right  to  rescission  by  long-continued  de- 
lay. It  is  further  urged  that  the  amount  al- 
lowed for  Improvements  was  excessive,  and 
that  the  defendants  were  entitled  to  rent  of 
the  property  as  Improved  by  the  expenditures 
with  which  they  are  charged. 

The  principal  question  Is  whether  the  pro- 
visions of  the  contract  concerning  the  title 
were  waived  by  the  acceptance  of  the  deed. 
It  is  urged  In  support  of  the  alleged  merger 
that  the  contract  was  sui)er3eded  and  extin- 
guished by  the  deed,  and  that  all  its  stipula- 
tions were  merged  therein.  That  this  is  the 
effect  of  a  deed  when  subsequently  accepted 
In  satisfaction  of  the  conditions  of  an  execu- 
tory contract  must  be  conceded.  This  con- 
veyance, however,  was  made  cotemporaneous- 
ly  with  the  contract,  which  contained  provi- 
sions for  the  future  delivery  of  an  abstract 
to  show  a  good  title  satisfactory  to  the  plain- 
tiff's attorney.  No  payment  was  made  at  the 
time;  even  the  $500  deposited  remained  In  the 
bank  to  be  delivered  only  when  the  abstract 
should  be  approved.  The  provision  for  an  ab- 
stract to  be  furnished  in  the  future,  and  the 
clanse  requiring  an  expenditure  of  $3,000  for 
Improvements,  Indicate  that  the  transaction 
was  not  considered  or  treated  by  either  par- 
ty as  finally  closed  by  the  delivery  of  the  deed 
and  mortgage.  In  addition  to  this,  the  court 
found  that  these  papers  were  delivered  con- 
trary to  the  Intention  of  the  parties,  and  not 
with  any  intention  to  waive  or  modify  the 
terms  of  the  agreement 

It  was  held  In  Hampe  v.  Higglns,  74  Kan. 
298,  85  Pac.  1019  (syl.),  that:  "A  written  con- 
tract for  the  sale  of  real  estate  is  superseded 
and  extinguished  by  a  subsequent  deed  of 
conveyance  between  the  same  parties  which 
coven  In  Its  provisions  all  of  the  stipulations 


contained  in  the  contract-"  In  the  optalon  It 
was  said:  (page  298,  74  Kan.,  page  1020.  85 
Pac):  "In  our  view  the  evidence  furnished 
by  the  face  of  the  two  instruments  and  also 
the  extrinsic  circumstances  shown  indldate 
that  the  parties  Intended  the  deed  as  a  com- 
plete settlement  of  all  further  controversy 
concerning  the  sale  and  conveyance  of  tbA 
land.  The  transaction  was  Initiated  by  the 
contract  of  sale  and  closed  with  the  deed." 
In  this  case  the  deed  did  not  cover  the  Bttp- 
ulatlons  contained  in  the  contract,  and  the 
circumstances  do  not  conclusively  show,  as 
they  Were  held  to  do  In  that  case,  that  the 
transaction  was  closed.  On  the  contrary, 
both  parties  treated  it  as  still  open,  and  the 
contract  as  being  In  force. 

In  various  cases  cited  In  support  of  the  al- 
leged merger  it  will  be  observed  that  the  doc- 
trine rests  npon  the  acceptance  of  the  con- 
veyance as  a  performance  of  the  contract. 
Thus  it  is  said.  In  2  Devlin  on  Deeds,  i  850a. 
that:  "The  rule  applicable  to  all  contracts 
that  prior  stipulations  are  merged  in  the  final 
and  formal  contract  executed  by  the  parties 
applies,  of  course,  to  a  deed  based  npon  a 
contract  to  convey.  When  a  deed  Is  d^iv- 
ered  and  accepted  as  performance  of  a  con- 
tract to  convey,  the  contract  is  merged  in  the 
deed."  It  was  held  In  Slocnm  v.  Bmcy,  55 
Minn.  249,  56  N.  W.  826,  48  Am.  St  B^.  48». 
where  this  question  of  merger  was  consid- 
ered, that  it  is  competent  to  prove  by  parol 
that  the  deed  was  not  accepted  as  a  perform- 
ance of  the  contract  The  court  said:  "There 
would  be  a  very  clear  distinction  •  •  • 
between  plaintiffs  merely  scenting  the  In- 
strument as  a  conveyance  and  their  accepting 
It  as  performance  of  defendant's  contract 
We  therefore  think  that  it  would  have  been 
competent  for  plaintiffs  to  have  proved  by  pa- 
rol the  allegation  of  their  reply  that  their  ac- 
ceptance of  the  deed  as  performance  of  de- 
fendants' contract  was  only  condltionaL  Sacb 
evidence  would  not  contradict  the  terms  of 
the  deed,  or  tend  to  prove  that  it  was  not 
to  be  operative  as  a  conveyance  according  to 
Its  terms." 

It  cannot  be  said,  as  a  matter  of  law,  tbat 
the  contract  was  merged  In  the  deed.  No  In- 
consistency appears  between  the  contract  and 
the  deed,  and  the  provisions  of  the  former 
were  not  necessarily  superseded  by  the  lat- 
ter. Witbeck  V.  Walne,  16  N.  T.  532;  Nottae 
V.  Nomer,  64  Conn.  326^  8  AU.  1S4;  Close  y. 
Zell,  141  Pa.  390,  21  AU.  770,  23  Asa.  St.  Rep. 
296.  The  court  found  that  no  merger  was 
Intended.  It  is  insisted,  however,  that  this 
finding  Is  not  supported  by  any  evidence. 
The  conduct  of  the  parties  was  a  proper  mat- 
ter to  be  considered,  as  well  as  the  language 
of  the  Instruments,  and.  In  addition  to  this, 
there  was  the  testimony  of  the  plaintiff  that 
it  was  agreed  that  the  mortgage  and  deed 
should  remain  in  the  bank,  but  that  careless- 
ly or  unintentionally  the  exchange  was  made. 
Instead  of  leaving  them  there  as  Intended. 
In  the  light  of  this  testimony,  and  of  all  the 
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drcnmstances,  we  cannot  say  that  tbe  flndln^r 
iB  not  supported  by  any  erldenca 

The  question  whether  the  plaintiff  waived 
the  objections  to  the  title  was  clearly  one  of 
fact.  The  mere  circumstance  that  he  took 
and  held  possession  of  the  property  Is  not 
condusive.  Possession  was  expressly  stipu- 
lated for  in  the  contract,  and  his  continuance 
in  holding  It  is  explained  by  the  repeated 
promises  of  the  defendants  to  remove  the  ob- 
jections. The  nature  of  the  remedy  which 
they  proposed,  namely,  a  snit  to  quiet  title, 
would  necessarily  require  time,  and  a  reason- 
able delay  for  that  purpose  should  not  be 
construed  as  a  waiver  until  some  act  was 
done,  or  notice  given,  evincing  an  intention 
to  refuse  to  comply  with  the  promise.  When 
■nob  notice  was  given,  the  plaintiff  acted 
promptly  by  serving  his  notice  of  rescission, 
offering  to  reconvey  the  premises,  and  de- 
manding a  return  of  the  note  and  mortgage. 

The  court  is  not  cafled  upon  to  determine 
the  validity  of  the  objections  made  to  the 
title.  The  parties  by  their  contract  agreed 
that  tbe  title  should  be  made  satisfactory  to 
the  vendee's  attorney.  This  was  not  done. 
Objections  which  appear  upon  their  face  to 
be  substantial  were  made,  and  were  not  re- 
moved, and  a  final  refusal  to  obviate  them 
was  given.  That  they  were  made  in  good 
faith  is  found  by  the  court  That  such  a 
atipTilatlon  is  valid  and  will  be  enforced  is 
not  an  open  question  in  this  state.  HolHugs- 
worth  V.  Colthurst,  78  Kan.  455,  96  Pac.  851, 
18  li.  R.  A.  (N.  S.)  741.  The  vendee  was 
not  required  to  accept  a  title  which  he  bad 
been  advised  was  defective,  and  Incur  the 
risk  of  litigation,  expense,  and  loss.  He  bad 
provided  against  such  hazards  by  a  stipula- 
tion that  the  title  should  be  satisfactory  to 
bis  attorney. 

Again,  It  is  urged  that  there  should  be  no 
recovery  because  the  appellee  failed  to  intro- 
duce the  abstract  In  evidence.  This  was  un- 
necessary. It  was  in  the  hands  of  the  de- 
fendants, and  it  was  not  necessary  for  tbe 
onrt  to  examine  It  for  tbe  sufficiency  of 
fhe  title  was  not  in  issue.  It  was  only  nec- 
essary to  show  that  it  had  been  examined  by 
the  attorney,  and,  in  the  absence  of  bad  faith, 
Ills  objections  were  sufficient. 

The  petition  contained  allegations  that 
frandalent  representations  concerning  the  title 
bad  been  made.  As  there  was  no  finding  of 
fact  supporting  tbese  allegations,  It  is  ar- 
gued that  there  can  be  no  recovery.  Notwith- 
standing these  averments,  the  cause  of  action 
was  not  for  fraudulent  representations,  but 
tbe  failure  to  make  title  as  provided  In  tbe 
contract. 

Another  contention  of  the  defendants  Is 
that  tbe  evidence  disclosed  tbe  fact  that  the 
vendee,  before  entering  Into  the  contract, 
consulted  with  an  attorney  concerning  the 
condition  of  the  title,  and  that  he  must  have 
relied  upon  the  advice  of  the  attorney.    It  Is 


sufficient  to  say  that,  notwithstanding  such 
consultation,  he  made  these  stipulations  with 
reference  to  the  title.  Whatever  advice  he 
may  have  received,  he  had 'a  right  to  secure 
such  guarantees  and  make  such  conditions 
as  the  other  party  was  willing  to  concede. 

It  is  contended  that.  Instead  of  allowing  the 
expenditures  made  for  Improvements,  the 
court  should  only  have  allowed  the  value  of 
the  improvements;  but  this  Is  not  the  rule  in 
such  cases.  Upon  the  rescission  of  such  a 
contract,  the  party  not  in  default  is  entitled 
to  recover  the  necessary  expenditures  he  has 
properly  made  upon  the  faith  of  the  perform- 
ance of  the  agreement  by  the  other  party. 
King  V.  Machine  Co.,  81  Kan.  809,  106  Pac. 
1071;  8  Am.  &  Eng.  Bncyc.  of  Law,  637,  638. 
Esi>ecially  should  this  be  so  in  a  case  where 
the  contract  expressly  provides  that  he  shall 
make  such  expenditures.  Besides,  it  is  said 
In  tbe  argument  for  the  appellant  that:  "We 
are  not  controverting  the  amounts  paid,  but 
we  are  seriously  controverting  the  question 
as  to  whether  they  went  into  repairs  and  Im- 
provements, or  operating  expenses,  and  we 
make  our  objections  upon  that  ground."  The 
amount  expended  for  improvements  and  re- 
pairs was  determlued  by  the  court  upon  com- 
petent evidence,  and  the  finding  thereon  can- 
not now  be  disturbed. 

Finally,  It  is  urged  that  tbe  court  should 
have  allowed  rent  for  tbe  property  in  its  Im- 
proved condition.  Manifestly  this  would  be 
true  if  the  appellants  had  been  charged  with 
Interest  upon  tbe  expenditures,  but,  as  they 
were  not,  they  should  only  recover  the  rent 
of  the  property  as  it  was  wltlu>nt  tbe  im- 
provements. 

That  an  agreement  to  purchase  real  estate 
may  be  rescinded  where  the  vendor  refuses 
or  is  unable  to  convey  a  merchantable  title, 
as  agreed,  will  not  be  controverted.  Tbe  facts 
found  by  the  court  bring  the  case  within  the 
operation  of  this  principle.  The  considera- 
tion had  not  been  paid  except  a  little  inter- 
est, the  improvements  made  in  pursuance  of 
the  agreement  are  upon  the  property  of  the 
vendor,  and  the  rights  of  both  parties  were 
protected  by  the  decree. 

Finding  no  error  in  the  proceedings,  the 
Judgment  is  affirmed.  All  the  Justices  con- 
curring. 


(82  Kan.  410) 
DAVIS  V.  NATION.  State  Auditor. 
(Supreme  Court  of  Kansas.    May  7,  1910.) 

(BvlUibtu  5y  the  Court.) 

P7BU0  Imndb  (i  54*)— ScHooi.  LANns— Ac- 
tion TO  Bnfobce  Riohts— Liuitations. 
Section  4  of  chapter  373  of  the  Iawb  of 
1907,  providing  that  no  action  shall  be  brought 
b^  any  purchaser  of  school  land  or  by  bis  a«- 
signee  to  enforce  bis  right  to  an  interest  there- 
in, unless  the  same  be  broueht  within  six  months 
from  the  time  the  act  takes  effect,  is  not  un- 
constitutional on    the  ground    that  It   fails  to 
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give  a  reasonable  time  within  which  to  begin 
sach  aciion. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  {  54. •] 

Action  by  J.  M.  Davis  against  James  M. 
Nation,  State  Auditor  and  register  of  land 
office,  for  mandamus.     Writ  denied. 

Richard  EL  Bird,  for  plainUS.  F.  S. 
Jackson,  Atty.  Gen.,  John  Marshall  and 
Charles  D.  Shukers,  for  defendant. 

PORTER,  J.  This  la  an  original  proceed- 
ing in  mandamus  to  compel  the  State  Au- 
ditor to  issue  patents  to  certain  school  lands 
in  Meade  county.  J.  M.  Davis,  the  plaintiff, 
is  an  assignee  of  the  original  purchasers, 
and  has  paid  the  full  amount  due  on  the 
original  contracts.  The  auditor  refuses  to 
issue  the  patents,  because  it  is  claimed  that 
the  rights  of  the  original  purchasers,  through 
whom  the  plaintiff  claims^  were  forfeited  for 
the  nonpayment  of  interest.  He  sets  up  as 
a  further  defense  that  the  action  Is  barred 
by  the  limitations  of  the  law  of  1907.  In 
our  opinion  the  action  is  barred  by  the  lim- 
itations contained  in  section  4  of  chapter 
373  of  the  Laws  of  1907,  which  reads:  "No 
action  shall  be  brought  by  any  purchaser 
of  school  land,  or  by  the  assignee  of  such 
purchaser,  in  any  court  of  this  state,  to  re- 
cover any  tract  of  school  land,  or  to  enforce 
the  purchaser's  right  to  or  Interest  in  the 
same,  when  a  forfeiture  thereof  has  been 
declared,  unless  such  action  be  commenced 
within  six  months  after  such  forfeiture  was 
declared,  or,  when  such  time  has  already 
elapsed,  within  six  months  after  this  act 
takes  effect."  The  act  took  effect  January 
25,  1907,  and  this  action  was  not  commenced 
until  more  than  six  months  thereafter.  The 
plaintiff  questions  the  constitutionality  of 
the  act,  and  claims  that  it  infringes  on  bis 
vested  rights  because  it  foils  to  give  a  rea- 
sonable time  within  which  to  begin  his  ac- 
tion. The  plaintiff  does  not  indicate  wliat 
be  would  regard  as  a  reasonable  limitation, 
and  cites  no  cases  in  support  of  his  claim 
that  six  montlis  Is  unreasonable.  We  have 
no  hesitation  in  declaring  that  a  six-month 
period  allowed  by  the  act,  is  a  reasonable 
limitation.  Plow  Co.  v.  Witham,  52  Kan. 
185,  192,  84  Pac.  751;  National  Bank  v. 
Clark,  55. Kan.  219,  224,  40  Pac.  270.  This 
is  an  action  brought  by  the  assignee  of  a 
purchaser  of  school  land  to  enforce  his  In- 
terest in  the  same,  and  therefore  comes 
wlthio  the  limitation. 

The  only  remaining  question  is  whether 
a  forfeiture  of  the  school  land  in  question 
Iiad  be^i  declared.  The  evidence  shows 
that  there  was  an  attempted  forfeiture. 
The  tax  rolls  in  the  Treasurer's  office  show- 
ed the  land  to  be  forfeited,  and  not  sub- 
lect  to  taxation;  and  the  former  sheriff  tes- 
tified, that  he  served  notices  of  default  for 
nonpayment  of  interest,  although,  if  a  re- 


turn in  writing  was  ever  made,  it  was  not 
filed  in  the  ofllce  of  the  county  clerk.  This, 
with  the  other  evidence  showing  that  pat- 
ents had  been  issued  to  the  pnrciiasers,  was 
sufficient  evidence  that  a  forfeiture  bad 
been  declared.  It  must  be  ol>served  that 
the  question  of  the  validity  of  the  forfei- 
ture proceedings  is  not  involved.  That  is 
the  question  which  the  plaintiff  is  barred 
from  litigating. 

Since  the  action  cannot  be  maintained  be- 
cause of  the  limitation  of  the  act  of  1907, 
the  vrrit  is  denied.  All  the  Justices  concni^ 
ring. 


(a  Kan.  41i) 
DOTY  V.  MADDUX  et  aL 
(Supreme  Court  of  Kansas.    May  7,  1910.) 

(ByUahut  ly  the  Court.) 
MUNICIPAI.      O0BPOBATI0I7S      ({      483*)  —  TaX 
SaI,ES— VaLIDITT— IaBEOUI.ABITIEB. 

After  the  tax  roll  of  1888  had  been  de- 
livered to  a  countji  treasurer,  an  assessment  up- 
OD  two  lots  for  building  a  sidewalk  in  a  city  of 
the  second  class  was  certified  to  the  county 
clerk,  who  certified  it  to  the  treasurer,  who  en- 
tered it  upon  the  tax  roll  against  each  lot  thus: 
"S.  Walk  6025."  Other  tares  upon  the  prop- 
erty for  that  year  were  paid  in  due  time,  but 
each  lot  was  sold  at  the  tax  sales  of  1889,  for  a 
delinquent  sidewalk  tax  of  $00.25,  and  in  1893 
a  tax  deed  was  issued  thereon  to  an  assignee 
of  the  certificate  who  was  in  possession  under 
it  when  this  suit  was  brought  by  the  owner  of 
the  lots  for  possession.  The  tax  deed  was  void 
upon  its  face ;  judgment  was  rendered  for  the 
plaintiff  for  possession,  but  a  lien  was  given  to 
the  defendants  for  all  taxes  paid,  with  interest 
and  costs.  Held,  that  the  plaintiff,  who  appeal- 
ed from  the  judgment  allowing  the  lien  for  tax- 
es, should  not  he  relieved  therefrom. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec,  Dig.  (  483.*] 

Appeal  from  District  Court,  Finney  Coun- 
ty;  Wm.  H.  Thompson,  Judga 

Action  by  Dennis  D.  Doty  against  J.  W. 
Maddux  and  another.  Judgment  for  de- 
fendants,   and   plaintiff    appeals.     Afflrmed. 

A.  Hosklnson,  R.  W.  Hoskinson,  W.  R 
Hopkins,  and  R.  J.  Hopkins,  for  appellant 
Wm.  B.  Hutchison  and  C  £L  Vance,  for 
appellees. 

BEINSON,  3.  The  plaintiff,  Doty,  In  an 
action  of  ejectment  sought  to  recover  lots 
6  and  7  in  block  7  in  Gard«i  City  from  the 
defendants,  Maddux  and  Jessup,  who  were 
in  possession  under  a  tax  deed.  Judgment 
was  rendered  for  the  plaintiff,  but  tbe  de- 
fendants were  given  a  lien  for  taxes;  the 
tax  deed  being  set  aside  as  void  npon  its 
face.  The  plaintiff  appeals  from  tbe  Judg- 
ment awarding  a  Hen  for  taxes  paid,  with 
interest  and  costs. 

The  land  was  regularly  assessed  for  taxa- 
tion fqr  the  year  188&  On  December  28, 
1S8S,  payment  for  one-half  of  the  taxes. 
4U0.97,  was  made,  and  a  rec^pt  in  the 
usual  form  was  given  by  the  cotmty  treasur- 
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9r.  On  Jane  18^  1889,  paTinent  was  made 
'or  the  remaining  one-balf  of  sncb  taxeB,- 
md  the  nsual  recent  was  given.  A  tax 
leed  was  issued  for  tbese  lots  and  other 
jroperty,  dated  January  7, 1893,  reciting  the 
!a1e  of  the  lots  in  qnestlon  at  the  tax  sales 
>r  1889,  for  the  unpaid  taxes  of  1888.  The 
:ax  sale  certificate  upon  which  the  deed  was 
Jased  recites  an  unpaid  tax  of  $60.25  on 
>ach  lot  for  the  year  1888,  and  that  the 
property  was  bid  off  to  a  purchaser  for 
Ihat  sum.  The  tax  roll  of  1888  contains 
:he  following  entries  concerning  these  lots: 


I  9390).  The  county  deilc  te  authorised  to 
correct  errors  in  the  description  or  quanti- 
ty of  lands  on  the  tax  roll  before  or  after 
it  has  been  delivered  to  the  treasurer.  Id. 
{  9328.  He  is  also  authorized  to  place  upon 
the  roll  after  its  delivery  to  the  treasurer 
property  which  is  about  to  be  removed,  and 
which  has  not  been  assessed.  Id.  (  9240. 
In  the  case  of  a  false  statement  or  refusal 
to  give  a  statement  of  personal  property  for 
taxation  the  clerk,  upon  due  notice  and 
proceedings  taken,  is  authorized  to  charge 
the  proper  person  upon  the  tax  roll  ttiere- 
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The  register  of  tax  receipts,  under  the 
>roper  headings  shows  the  payment  of  the 
axes  of  $21.94  In  semiannual  payments,  as 
entered  in  the  tax  roll.  The  person  who 
vas  county  clerk  in  the  year  1888  testified 
bat  the  tax  roll  of  that  year  was  in  the 
tandwrlting  of  his  deputy,  except  the  en- 
rles  "S.  Walk"  and  "6025,"  and  that  such 
tntries  were  not  upon  the  roll  when  it  was 
timed  over  to  the  treasurer.  This  wit- 
less also  testified  that  sidewalk  taxes  were 
certified  to  him  at  different  times  in  the 
'ear  1888,  which  he  certified  to  the  county 
reasurer.  and  that  It  was  Ills  custom  to  so 
ertify  such  taxes  after  the  tax  roll  had 
leen  delivered  to  the  treasurer.  The  evi- 
ence  also  shows  that  the  entries  referred 
o,  "S.  Walk,"  "6026,"  are  in  the  handwrit- 
og  of  the  person  who  was  county  treasur- 
r  at  that  time.  From  the  foregoing  it  may 
le  fairly  found  that  the  authorities  of 
harden  City  certified  sidewalk  taxes  upon 
bese  lots  to  the  county  clerk  in  the  year 
888,  after  the  tax  roll  of  that  year  had 
leen  delivered  to  the  treasurer;  that  the 
ounty  clerk  certified  such  taxes,  to  the 
ounty  treasurer,  who  thereupon  made  the 
ntrles  referred  to,  which  appear  in  red 
nk;  that  tbese  entries  were  intended  to 
epresent  a  sidewalk  tax  on  each  lot  for 
60.25;  and  that  the  lots  were  sold  there- 
or  as  recited  in  the  tax  certificate  and  tax 
eed. 

The  mayor  and  city  council  had  authority 
J  make  assessments  for  sidewalks  against 
he  lots  and  certify  the  same  to  the  coimty 
lerk  (Gen.  St.  1909,  §|  1374,  1387,  9388), 
nd  the  copnty  clerk-  is  required  to  make  up 
he  tax  roll:  attach  his  certificate  thereto, 
nd  deliver  it  to  the  county  treasurer  on 
tie  1st  day  of  November  in  each  year  (Id. 


for.  Id.  I  9381.  He  is  also  authorized  to 
assess  any  real  property  which  the  assess- 
or has  omitted.  Id.  i  9328.  Referring  to 
some  of  these  provisions,  and  to  the  sec- 
tion providing  tliat  taxes  shall  become  a 
Hen  on  the  1st  day  of  November  (Id.  {  9391^ 
it  was  said  in  Ritchie  v.  Mulvane,  39  Kan 
241,  262,  17  Pac.  830,  836:  "Observe  th« 
foregoing  language:  'A  lien  for  all  taxes 
shall  attach  to  the  real  property  subject  t« 
the  same.*  No  reference  is  here  made  to 
any  assessment.  This  means  that  whenever 
a  tax  is  levied,  and  the  first  day  of  th« 
next  November  has  arrived,  a  Hen  shaU  at- 
tach to  all  property  subject  to  the  tax, 
whether  any  assessment  has  yet  been  made 
or  not  If  no  assessment  has  yet  been 
made,  the  county  clerk  may  make  it  aft- 
erward. Tax  Law,  !§  18,  52-54,  70  (Gen. 
St  1909,  §§  9231,  9265-9267,  9283).  Of 
course  the  amount  of  the  lien  cannot  be  as- 
certained until  some  assessment  or  val- 
uation of  the  property  is  made,  but  the 
county  clerk  can  make  it  at  any  time.  It 
will  be  seen  that  the  law  Is  careful  to  pre- 
vent the  escape  from  taxation  of  any  per- 
son. AH  must  bear  their  fair  share  of  the 
public  burdens;  and  no  one  is  permitted  to 
escape  taxation  merely  because  of  some 
irregularity  in  the  assessment  or  else- 
where. All  must  pay  their  taxes."  No  ir- 
regularity in  the  assessment  roll  or  proceed- 
ing, or  mere  irregularities  of  any  kind,  will 
Invalidate  tax  proceedings.  '  Gen.  St  1909, 
{  9481.  The  public  must  not  be  deprived  of 
its  revenue,  or  the  cltizoi  escape  his  fair 
share  of  the  public  burden  through  such 
irregularities  or  omissions.  If  one  parcel 
of  property  is  released  of  its  share,  the 
amount  must  be  added  to  the  proper^  of 
others,  who  are  already  charged  with  their 
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proper'  part.  The  failure  of  the  county 
clerk  to  make  the  proper  entries  upon  the 
roll  at  the  proper  time  -were  irregularities. 
It  was  also  an  Irregularity  for  the  treasur- 
er to  make  such  entries.  But  these  Irreg- 
ularities will  not  relieve  the  defendants 
from  paying  their  taxes.  The  evidence 
was  sufficient  prima  facie  to  show  that  the 
assessment  had  been  made,  and  had  been 
duly  certified  to  the  county  clerk,  and  that 
it  should  have  been  entered  on  the  tax  roll 
and  collected.  The  fact  that  the  entry  was 
made  by  the  treasurer  instead  of  the  clerk 
could  not  prejudice  the  defendants. 

Whether  the  sidewalk  tax  had  been  en- 
tered upon  the  roll  before  the  payment  of 
the  other  taxes  the  evidence  does  not  show, 
and  we  may  presume  that  it  was  entered 
afterward.  Still  the  defendants  had  ample 
notice  by  the  publication  of  delinquent 
sales,  as  well  as  by  the  improvement  of 
their  property,  that  the  tax  existed.  They 
have  no  equitable  claim  to  have  the  lien  re- 
moved, and  the  burden  cast  upon  other  tax- 
payers. 

The  Judgment  is  affirmed.  All  the  Jus- 
tices concurring. 

(«Z  Kan.  IBS) 

KRUSB  T.  CONKLIN. 
(Supreme  Court  of  Kansas.     May  7.  1910.) 

(8vHaiu»  by  the  Court.) 

1.  Vendor  ard  Purchaseb  (J  233»)— Bfteot 
or  Failijbe  to  Record. 

An  unrecorded  conveyance  of  real  estate 
Is  good  except  as  against  a  person  who  pur- 
cbaBca  without  notice  thereof  and  for  a  valuable 
consideration. 

[£d.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent   Dig.  {   563^ ;    Dec.  Dig.   | 

2.  VbKdob  and  Purchaseb  (f  242*)— Deeds 
(I  90*)— Bona  Fide  PnBcnABE;^— Burden 
OF  Proof. 

Where,  after  the  execution  of  a  conveyance 
which  is  not  recorded,  the  grantor  conveys  the 
same  property  to  another,  the  latter,  in  order 
to  be  protected  by  the  recording  act,  must  as- 
sume the  burden  of  proving  that  he  was  a  pur- 
chaser for  a  valuable  consideration.  Recitals 
in  the  conveyance  itself  of  the  payment  of  con- 
sideration are  no  evidence  thereof  as  against 
strangers. 

(Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  603-605;  Dec.  Dig. 
1242;*   Deeds,  Cent  Dig.  f  260;    Dec  Dig.  f 

3.  VXNDOB  AND  PDRCRABER  (f  242*)— BONA 
B*IDB  PUBCHASEB — PBEBtniPTION. 

As  soon  as  it  appears  that  a  valaable  con- 
sideration has  been  paid,  the  presumption  arises 
that  the  pnrchaser  acted  in  good  faith  and  with- 
out notice  of  the  rights  of  those  who  claimed 
under  the  unrecorded  deed.  Until  there  is 
proof  that  he  paid  a  valuable  consideration, 
there  is  no  presumption  of  good  faith. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  003-606;  Dec  Dig. 
I  242.*] 

Appeal  from  District  Court,  Kiowa  Coun- 
ty;   E.  H.  Madison,  Judge  Pro  Tem. 


Action  by  Adolph  Kruse  against  J.  B.  Conk- 
lin.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed,  and  new  trial  ordered. 

This  was  an  action  in  ejectment  to  recover 
the  possession  of  160  acres  of  land  in  Kiowa 
county.  After  issues  were  Joined  a  Jury  wa» 
waived.  The  court  made  findings  of  fact 
which  are,  in  substance:  (1)  C.  L.  Davidsoo 
held  a  mortgage  on  the  land  dated  July  2, 
1887,  payable  five  years  after  date.  (2)  Soon 
after  the  execution  of  the  mortgage  the  land 
was  abandoned  by  the  owner  of  the  fee.  (3) 
In  1890  the  Fullington  Live  Stock  Company 
included  the  land  in  a  large  pasture  owned 
by  It  in  which  there  were  several  tracts  of 
land  to  which  it  had.no  title.  The  company 
leased  the  l«nd  from  Davidson,  the  owner 
of  the  mortgage,  and  paid  rent  to  him  for 
several  years.  Afterwards  It  purchased  the 
note  and  mortgage  from  him  and  retained 
X>ossession  of  the  land  under  the  mortgage, 
paying  rent  to  no  one  The  mortgage  debt 
has  never  been  paid.  (4)  On  March  3,  1900, 
the  Fullington  Xilve  StQck  Company  was  ad- 
Judged  a  bankrupt  and  J.  £1  Conklln  of 
Wichita  became  the  trustee  of  the  estate  and 
took  possession  of  the  property  of  the  bank- 
rupt, including  the  pasture  in  which  the  land 
In  question  was  located.  Afterwards  the 
trustee  leased  the  pasture  to  W.  G.  FalrchOd 
for  one  year.  In  April,  1901,  some  difficul- 
ties arose  between  the  trustee  and  Faircblld 
and  J.  B.  Conklln,  the  defendant  herein.  J. 
E.  Conklln,  the  trustee,  and  J.  E.  Conklln, 
the  defendant,  are  different  persons.  The 
trustee  began  proceedings  in  the  federal  court 
to  oust  Faircblld  and  the  defendant  from  the 
land.  While  these  proceedings  were  pending; 
Conklln,  the  defendant,  made  an  otter  to  the 
court  to  purchase  all  the  interest  of  tbe  trna- 
tee  in  the  lands  of  the  bankrupt  for  the  sum 
of  $3,000.  This  offer  was  accepted  by  the 
court,  and  the  trustee  ordered  to  convey  all 
the  Interest  of  the  bankrupt  in  the  lands  by 
a  deed  which  should  be  in  substance  and  ef- 
fect a  quitclaim  deed.  Conklln,  the  trustee^ 
was  not  present  when  the  offer  was  made, 
nor  was  he  consulted  about  It  or  advised  of 
it  at  the  time.  (5)  In  pursuance  wltta  this 
order,  W.  O.  Falrdiild,  attorney  for  defend- 
ant, Conklln,  prepared  a  deed  to  be  executed 
tfy  the  trustee  and  Included  therein  the  land 
in  qneBtl<Hi.  The  tnutee  afterwards  executed 
the  deed  as  prepared  by  Falrdiild  with  the 
description  of  this  land  Included,  and  deliv- 
ered the  same  to  defendant,  Conklln.  The 
trustee  made  rery  little  examination  of  the 
deed  to  ascertain  Its  contents.  (6)  At  the 
time  the  trustee  qualified,  he  took  posseeslon 
of  the  note  and  mortgage  which  had  been 
purchased  by  the  Fullington  Live  Stock  Com- 
pany from  the  mortgagee  and  listed  the  same 
as  personal  property,  had  the  same  appraised 
as  such,  and  In  May,  1900,  offered  the  mort- 
gage and  note  for  sale  at  public  auction.  In 


•f>or  otber  casei  Bee  wuu«  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  U07  to  data,  *  Raportor  Indeua 


Digitized  by 


Google 


Kan.) 


ERU8B  T.  CONELIN. 


857 


pursnance  with  the  court's  order  to  sell  the 
personal  property  of  the  bankrapt.  But  no 
sale  of  the  note  and  mortgage  was  made  on 
acconnt  of  the  lack  of  bidders.  At  the  time 
of  the  execution  of  the  deed  by  the  trustee 
conveying  the  Interest  of  the  bankrupt  In  the 
lands  of  the  defendant,  Conklln,  the  note,  and 
mortgage  were  in  the  possession  of  the  trus- 
tee, and  no  demand  of  any  kind  was  made 
on  him  personally  for  the  delivery  of  the 
note  and  mortgage  to  the  defendant  At  the 
time  of  the  preparation  of  the  deed,  some  con- 
versation occurred  between  the  attorney  for 
the  trustee  and  W.  G.  Fairchild  In  which  it 
was  said  that  the  mortgage  bad  been  mis- 
laid, could  not  be  found  at  the  time;  and 
It  was  agreed  between  the  attorneys  that  the 
Insertion  of  the  description  of  the  land  in 
the  deed  would  convey  the  title  to  the  trus- 
tee. (7)  The  defendant,  Conklln,  has  been  In 
actual  and  exclusive  possession  of  the  land 
under  his  deed  from  the  trustee  from  the  22d 
of  April,  1901,  until  the  present  time.  He  has 
had  the  same  inclosed  in  a  large  pasture  with 
other  lauds,  some  of  which  are  owned  by  him 
and  some  of  which  he  has  leased  from  the 
owners.  The  deed  from  the  trustee  was  not 
recorded  until  the  3d  day  of  December,  1901. 
(8)  In  May,  1901,  J.  B.  Conklln,  trustee,  being 
in  the  possession  of  the  note  and  mortgage, 
assigned  and  delivered  the  same  to  one  Cyrus 
Ritchie.  There  is  no  evidence  as  to  the  ac- 
^nal  consideration  for  the  assignment  or  any 
ividence  showing  whether  Ritchie  had  actual 
lotice  of  the  trustee's  deed  to  the  defendant, 
I^onklin.  Soon  after  the  assignment  to  him 
>f  the  note  and  mortgage,  Ritchie  assigned 
ind  delivered  the  same  to  M.  P.  Hocking, 
ind  there  is  no  evidence  as  to  the  actual  con- 
tlderation  paid  by  Hocking  or  whether  he 
tad  actual  notice  of  the  trustee's  deed.  In 
Fnly,  1901,  Hocking  brought  an  action  to 
foreclose  the  mortgage  against  the  Fulllng- 
on  Live  Stock  Company  and  the  original 
aortgagors  and  the  former  owner  of  the  fee. 
I«  obtained  a  Judgment  of  foreclosure  and 
•nrchased  the  land  at  sherifTs  sale  Septem- 
er  20,  1902.  Whatever  title  Hocking  took 
y  the  sherilTs  deed  now  belongs  to  the  plaln- 
\tt,  Kmse. 

^8  conclusions  of  law,  the  court  found: 
CD  The  Fulllngton  Uve  Stock  Company 
'BLB  a  mortgagee  In  possession  of  the  land  in 
^ntroversy  after  the  purchase  of  the  note 
ad  mortgage  from  C.  L.  Davidson.  -  (2)  The 
rustee  of  the  estate  of  the  Fulllngton  Live 
tock  Company,  after  he  took  possession  of 
le  ranch  and  pastures  of  the  said  company, 
a.s  a  mortgagee  in  possession  of  the  said 
.nd.  (3)  By  the  execution  and  delivery  of 
le  trustee's  deed  the  note  and  mortgage 
ere  assigned  to  J.  R  Conklln,  defendant 
>  The  defendant,  Conklln,  by  falling  to  ob- 
in  possession  of  the  note  and  mortgage 
out  the  trustee  and  withholding  his  deed 
Cfin  record,  was  guilty  of  negligence.  (5) 
•"c-us  Ritchie  was  a  purchaser  of  the  note 
id  mortgage  for  value,  and  without  notice 


of  the  Interests  of  defendant,  Conklln.  (6) 
The  plaintiff  is  entitled  to  Recover  the  posses- 
sion of  the  land  in  controversy." 

In  accordance  with  these  findings,  Judg- 
ment was  rendered  for  the  plaintiff,  and  the 
defendant  J.  E.  Conklln,  appeals. 

W.  G.  Faircblld  (H.  S.  Lewis,  of  counsel), 
for  appellant    J.  W.  Davis,  for  appellee. 

PORTER,  J.  (after  stating  the  facta  as 
above).  The  defendant  challenges  the  cor- 
rectness of  the  fourth,  flf tti,  and  sixth  conclu- 
sions of  law.  The  challenge  must  be  sus- 
tained. The  fourth  and  fifth  condosions  up- 
on which  the  court  predicates  the  Judgment 
In  substance  amounts  to  this:  Cyrus  Ritchie 
having  purchased  the  note  and  mortgage  for 
value  and  without  notice,  he  and  the  plain- 
tiff, who  claims  under  him,  are  protected  by 
the  recording  act  and  because  of  the  failure 
of  the  defendant  to  record  his  deed  the  plain- 
tiff's title  is  superior.  But  that  part  of  the 
fifth  conclusion  of  law  which  holds  that  Rit- 
chie purchased  the  note  and  mortgage  for 
value  is  not  supported  by  the  findings  of  fact 
In  the  eighth  finding  of  fact  it  Is  said: 
"There  Is  no  evidence  as  to  the  actual  con- 
sideration for  said  assignment  and  no  evi- 
dence as  to  whether  Ritchie  had  actual  no- 
tice of  the  conveyance  to  Conklln,  defendant" 
The  court's  error  was  In  holding  that  In  the 
absence  of  any  evidence  to  the  contrary,  Rit- 
chie must  be  presumed  to  have  purchased  for 
value  and  without  notice.  While  there  is 
some  conflict  in  the  authorities,  the  rule  ap- . 
pears  to  be  settled  by  the  better  reasoning, 
as  well  as  the  weight  of  authority,  that  the 
burden  of  proof  as  to  the  payment  of  a  valu- 
able consideration  rests  upon  the  subsequent 
purchaser.  Coon  v.  Browning,  10  Kan.  85; 
Morris  V.  Daniels,  35  Ohio  St  406;  Roseman 
et  al.  V.  Miller,  84  HI.  297;  J.  D.  and  D.  Hal- 
stead  V.  President  Directors  &  Company  of 
Bank  of  Kentucky,  4  J.  J.  Marsh.  (Ky.)  554; 
Lake  v.  Hancock,  Use  of  Payne,  38  Fla.  53, 
20  South.  811,  56  Am.  St  Rep.  159;  Nicker- 
son  V.  Wells-Stone  Mercantile  Co.,  71  Minn. 
230,  73  N.  W.  959,  74  N.  W.  891;  23  A.  &  B. 
Enc.  of  L.  522,  523;  24  A.  &  El  Ekic  of  L. 
140. 

Although  the  language  of  our  recording  act 
has  been  changed  since  the  decision  In  Coon 
V.  Browning,  supra,  the  present  statute  has 
exactly  the  same  force  and  effect  as  the  for- 
mer. This,  In  effect  was  held  in  Holden  v. 
Garrett  23  Kan.  98.  The  reason  of  the  rule 
that  the  burden  of  proof  as  to  the  payment 
of  a  valuable  consideration  rests  upon  a  sub- 
sequent purchaser  is  that  while  the  recital 
in  a  deed  that  the  consideration  has  been 
paid  Is  prima  fade  evidence  as  between  the 
parties,  it  is  no  evidence  against  a  stranger. 
King  V.  Mead,  60  Kan.  539,  57  Paa  113;  Doty 
V.  Bltner  (decided  at  this  setting),  108  Pac. 
85S.  Other  reasons  given  for  the  rule  are 
that  the  knowledge  and  means  of  proving  the 
consideration  are  more  reasonably  and  nat- 
urally In  the  possession  of  the  grantee  and 
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the  difficulty  which  ordlnarDy  arises  where 
an  attempt  Is  made  to  prove  the  negattve 
rather  than  the  afflrmatlre  of  a  proposition. 

As  to  notice,  it  will  be  observed  that  the 
rule  is  equally  well  established  that  the  bur 
den  is  on  the  one  who  claims  under  the  prior 
unrecorded  deed.  At  least,  this  Is  true  as 
soon  as  it  Is  established  that  the  subsequent 
purchaser  parted  with  value.  Many  of  the 
courts  take  the  view  that  the  btirden  of  proof 
as  to  the  good  faith  of  the  subsequent  pur- 
chaser shifts  as  soon  as  the  last  purchaser 
has  shown  that  he  paid  a  valuable  considera- 
tion. Morris  v.  Daniels,  supra:  Iron  Co.  v. 
Iron  Co.  et  al.,  105  Iowa,  624,  75  N.  W.  499, 
67  Am.  St  Rep.  319;  23  A.  &  B.  Enc  of  L. 
523,  and  cases  cited  in  note. 

As  soon  as  it  appears  that  a  valuable  con- 
sideration has  been  paid,  the  presumption 
arises  that  the  purchaser  acted  in  good  faith 
and  without  notice  of  the  rights  of  the  par- 
ties who  claimed  under  the  unrecorded  deed. 
In  Morris  v.  Daniels,  supra.  It  la  said :  "The 
rale  In  such  case  is  entirely  analogous  to 
that  which  obtains  in  relation  to  commercial 
paper,  and  rests  on  the  same  principle.  The 
Indorsee  of  negotiable  paper  before  due  must 
prove  the  payment  of  a  valuable  considera- 
tion as  soon  as  it  is  shown  that  the  Instru- 
mmt  was  made  without  consideration,  or 
was  obtained  by  fraud." 

In  the  present  case  the  court  assumes.  In 
the  absence  of  evidence  to  the  contrary,  that 
the  subsequent  purchaser  paid  value  and  took 
the  title  to  the  note  and  mortgage  without 
notice  of  the  defendant's  Interests.  This  was 
error.  Until  there  was  proof  that  the  pur- 
chaser paid  a  valuable  consideration,  there 
was  no  presumption  of  good  faith.  Of  course, 
before  the  subsequent  purchaser  can  take  ad- 
vantage of  the  failure  of  the  prior  purchaser 
to  record  his  deed,  he  must  be  himself  a  pur- 
chaser for  value  and  without  notice.  Qrocer 
Co.  V.  Alleman,  81  Kan.  543,  106  Pac.  460; 
Morris  v.  Wicks,  81  Kan.  790,  106  Pac.  1048; 
Doty  V.  Bitner,  supra. 

From  the  findings  of  fact  it  appears  that 
the  bankruptcy  court  ordered  the  note  and 
mortgage  sold  as  personal  property  at  public 
sale  in  May,  1900,  and  that  it  was  oflTered 
for  sale  at  that  time  in  pursuance  of  the 
court's  order,  but  no  sale  of  it  made  by  rea- 
son of  lack  of  bidders.  It  does  not  appear 
by  what  authority  the  trustee  proceeded  to 
sell  the  same  more  than  a  year  afterwards  at 
private  sale,  and  the  question  of  his  author- 
ity to  sell  it  when  he  did  may  have  a  bear- 
ing In  determining  the  good  faith  of  the 
plaintiff  in  the  transaction. 

The  whole  case  turns  upon  this  proposition, 
and,  since  there  was  no  evidence  to  support 
the  conclusion  of  law  that  the  plaintiff  pur- 
chased for  a  valuable  consideration  and  with- 
out notice,  the  Judgment  must  be  reversed, 
and  a  new  trial  ordered.  All  the  Justices 
concurring. 


at  Kao.  ni) 

DOTY   T.   BITNEB. 
(Supreme  Court  of  Kansas.     May  7,  1910.) 

1.  Taxation  (|  762*)— Tax  Deed— Sau  Cbb- 
.  tificatb— Requisites. 

A  tax  deed,  stating  as  a  consideration  for 
the  assignment  of  a  certificate  what  was  prob- 
ably the  amount  paid  at  the  tax  sale,  was  de- 
fective. 

[£)d.  Note.— For  other  cases,  see  Tsxation, 
Dec  Dig.  I  762.»1 

2.  Vendor  awd  PtmcHASEB  (|  236*)— Bona 
Fide  Pttbchaseb  — Considebation— Cnbe- 
coRDBD  Deed. 

Where  plaintiff  in  ejectment  claimed  nndei 
a  quitclaim  deed  from  one  who  had  in  fact 
parted  with  the  title,  he  could  take  no  advantage 
of  the  defendant's  failure  to  record  an  earlier 
deed  from  the  same  grantor  unless  he  was  a 
purchaser  for  a   valuable   consideration. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f  570;  Dec.  Dig.  {  236.*1 

3.  Deeds  (J  96?)  —  Evidkkcb  —  Recitai.s  is 
Deed. 

A  recital  in  a  deed  that  it  was  made  for 
$1  and  other  valuable  considerationa  was  not 
evidence  of  the  consideration  as  against  a 
stranger. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  a  ^0-260;    Dec.  Dig.  §  96.*] 

Appeal  from  District  Court,  Stanton  Coun- 
ty;   William  H.  Thompson,  Judge. 

Ejectment  by  Dennis  D.  Doty  against 
John  W.  Bitner.  Judgment  for  defendant, 
and   plaintiff   appeals.     Affirmed. 

R,  W.  Hoskinson  and  Albert  H.  Hoskln- 
son,  for  appellant  G.  Porter  Craddock, 
William  Easton  Hutchison,  and  0.  B.  Vance, 
for  appellee. 

PER  CURIAM.  The  defendant  in  eject- 
ment relied  upon  a  tax  deed  over  five  years 
old  and  an  unrecorded  conveyance  from 
the  former  owner.  The  plaintiff  relied  up- 
on a  subsequent  quitclaim  deed  from  the 
same  grantor.  Judgment  was  rendered  for 
the  defendant   and  the  plaintiff  appeals. 

The  tax  deed  was  defective,  particularly 
in  stating  as  the  consideration  for  the  as- 
signment of  tlie  certificate  what  was  prob- 
ably the  amount  paid  at  the  tax  sale.  It 
la  somewhat  like  the  deed  involved  In  Van 
Busklrk  v.  I/awrence,  82  Kan.  76,  107  Pac 
538;  but  whether  sufficiently  so  to  make 
that  case  decisive  of  this  need  not  be  de- 
termined. The  plaintiff  claimed  under  a 
quitclaim  deed  from  one  who  had  In  fact 
parted  with  the  title.  He  could  take  no 
advantage  of  the  defendant's  failure  to 
record  the  earlier  deed  from  the  same  gran- 
tor unless  be  was  a  purchaser  for  a  vain- 
able  consideration.  Grocer  Co.  v.  Alleman, 
81  Kan.  543.  106  Pac.  460;  Morris  v.  Wicks, 
81  Kan.  790,  106  Pac.  1048.  And  the  bur- 
den of  proof  In  this  respect  rested  on  the 
plaintiff.      Krnse    v.    Conklln    (decided    at 

this  sitting),  82  Kan. ,  108  Pac.  856_  The 

conveyance  to  him  recited  that  It  was  made 
for  $1   and  other  valuable  considerations; 
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but  the  recital  was  not  evidence  against  a 
stranger.  King  v.  Mead,  00  Kan.  539,  57 
Pac.  113.  Having  failed  to  show  any  In- 
Jury  resulting  to  himself  from  the  omis- 
sion, be  had  no  standing  to  complain  of 
the  defendant's  failure  to  record  the  deed 
from  their  common  grantor. 
The  Judgment  Is  affirmed, 

(%  Kan.  4(8) 

WAGNER  V.  BEADLE  et  al. 
(Supreme  Court  of  Kansas.     May  7,  191(X) 

(Btlltbu*  by  the  CovrU) 

1.  JuDQMENT  (J  443*)— Vacation— "Fbaud." 

The  "fraud  for  which  a  judgment  may  be 
set  aside  must  be  actual  fraud,  involving  in- 
tentional wrong,  as  distinguished  from  legal  or 
constructive  fraud. 

[EU.  Note.— For-  other  cases,  see  Judgment, 
Dec.  Dig.  I  443.* 

For  other  de6nition8,  see  Words  and  Phrases, 
▼ol.  3,  pp.  2043-2954 ;   vol.  .8,  p.  7606.] 

2.  JVDOMENT  (S  416*)— Vacation— GBOuwn. 

Assuming,  but  by  no  means  deciding,  that 
the  rule  forbidding  a  judgment  to  be  set  aside 
for  fraud  in  a  matter  thereby  adjudicated  does 
not  apply  where  the  defendant  bad  no  actual 
notice  of  the  pendency  of  the  action,  no  ground 
for  its  vacntion  is  eRtablished  by  a  showing  that 
it  was  based  on  a  claim  insafScient  In  law,  but 
admitting  of  assertion  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  t  416.»] 

8.  Taxation  (§  805*)— Quieting  TrrtB— Ao- 
TioN— Time— Settinq  Abide— Grounds. 
One  against  whom  a  decree  quieting  title 
iias  been  rendered  upon  publication  service  and 
Tvithout  actual  notice  cannot,  after  the  lapse 
of  three  years,  have  the  judgment  set  aside  as 
fraudulent,  merely  by  showing  that  the  plain- 
tifTs  title  was  based  solely  upon  a  tax  deed 
which  showed  upon  its  face  that  it  was  not 
effective  as  a  conveyance. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  I  805.*] 

Appeal  from  District  Conrt,  'Kearny  Coun- 
ty;  Wm.  H.  Thompson,  Judge. 

Action  by  Charles  H.  Wagner  against  J. 
O.  Beadle  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    AflSrmed. 

Lee  Monroe  and  George  A.  Kline,  for  ap- 
pellant   Foster,  Evans  &  Foster,  for  appel- 

BIASON,  J.  On  April  18,  1903,  F.  0.  Pnck- 
ett  began  an  action  to  quiet  title  against 
Charles  H.  Wagner,  upon  whom  service  was 
made  by  publication.  The  petition  was  In 
the  statutory  form,  alleging  merely  title  and 
possession  in  the  plaintiff  and  an  adverse 
claim  by  the  defendant.  Judgment  by  de- 
fault was  rendered  June  23,  1903.  On  April 
28,  1009,  Wagner  began  an  action  (against 
J.  G.  Beadle,  a  purchaser  from  Puckett)  to 
set  aside  the  Judgment  on  the  ground  that 
it  had  been  obtained  by  fraud.  He  was  de- 
nied relief,  and  appeals.  The  facts  upon 
wliich  he  relies  for  a  recovery,  as  deTeloped 
by  the  evidence,  are  that  he  knew  nothing 
of  the  judgment  until  more  than  three  years 


after  its  rendltloii,  and  that  Puckett  had  no 
title  except  under  a  tax  deed,  issued  Novem- 
ber S,  1902,  which  was  so  defective  that  the 
Are  years'  statute  of  limitation  could  not  be 
invoked  in  Its  behalf.  .  His  argument  is  that, 
as  the  deed  showed  on  its  face  that  It  did  not 
convey  a  good  title,  Puckett  necessarily  knew 
that  he  was  not  entitled  to  a  decree  against 
Wagner,  and  was  guilty  of  fraud  and  Imposi- 
tion upon  the  court  in  asking  and  obtaining 
one. 

Whether  the  tax  deed  conveyed  a  title  was 
the  very  question  involved  in  the  action 
brought  by  Puckett.  If  Wagner  had  had 
actual  notlc6  of  the  proceeding,  he  could  not 
avail  himself  of  any  false  representatiou  in 
that  regard,  under  the  familiar  rule  that  the 
fraud  for  which  a  Judgment  may  be  set  aside 
must  be  external  to  the  matter  adjudicated. 
Plaster  Co.  v.  Blue  Bapids  Township,  81 
Kan.  730,  106  Pac.  1079.  But  he  maintains 
that  tliat  rule  applies  only  where  the  defend- 
ant knew  of  the  pendency  of  the  suit,  and 
so  had  a  real  opportunity  to  interpose  a  de- 
fense. This  contention  is  supported  by  what 
Is  said  in  Dunlap  v.  Steere,  92  Cal.  844,  28 
Pac.  563,  16  L.  R.  A.  861,  27  Am.  St  Rep. 
143,  where,  however,  the  constructive  serv- 
ice was  based  on  a  willfully  false  affidavit 
That  case  quotes  a  statement  to  the  same 
effect  from  the  opinion  in  Irvine  v.  Leyh, 
102  Mo.  200,  14  S.  W.  715,  16  8.  W.  10:  but 
the  view  there  expressed  seems  in  fact  to 
have  been  that  of  but  a  minority  of  the 
court  Rube  v.  Buck,  124  Mo.  178,  203,  27 
8.  W.  412,  25  L.  R.  A.  178,  4  Am.  St  Rep. 
439;  Irvine  v.  Leyh,  124  Mo.  361,  27  8.  W. 
612.  Other  cases  cited  by  the  California 
court  including  Adams  v.  Secor,  6  Kan.  542, 
tend  to  Justify  its  conclusion.  Schroer  v. 
Pettibone,  163  lU.  42,  45  N.  E.  207,  has  the 
same  tendency.  If  a  defendant  who  knows 
nothing  of  an  action  until  after  Judgment 
has  been  rendered  is  barred  from  challen- 
ging its  good  faith,  injustice  may  often  re- 
sult; but  If,  under  such  circumstances,  he 
may  question  the  truth  of  the  petition,  a  de- 
cree rendered  upon  constructive  service  must 
always  lack  finality.  The  statute  (Gea  St 
1909,  i  5676  [Code  CXv.  Proc.  !  83])  guards 
against  the  practical  ill  elfects  of  treating 
such  a  decree  as  an  actual  adjudication,  by 
preventing  it  from  becoming  absolute  until 
the  expiration  of  three  years.  But  we  need 
not  now  determine  whether  one  who  has  had 
no  actual  notice  of  the  pendency  of  an  action 
against  him  may  attack  the  Judgment  for 
fraud  in  a  matter  directly  involved  therein. 
Assuming  such  to  be  the  case,  the  appellant 
can  derive  no  benefit  front  the  principle,  for 
he  has  failed  to  bring  himself  within  its 
operation.  The  fraud-  for  which  a  Judgment 
may  be  set  aside  by  action  must  be  of  the 
same  kind  referred  to  in  the  statute  (Gen. 
St  1909,  §  6191,  subd.  4  [Code  Civ.  Proc.  | 
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596,  Bubd.  41),  permitting  snch  rell^  on  mo- 
tion, of  wtiich  it  Is  said  In  Lalthe  t.  McDon- 
ald, 7  Kan.  254:  "The  word  'fraud'  in  this 
statute  is  used  in  Its  common,  direct  sense. 
It  means  'fraud  In  fact,'  not  'fraud  in  law.' 
It  embraces  only  intentional  wrong — those 
acts  done  by  the  successful  party  with  a 
knowledge  of  their  criminality,  and  with  the 
purpose  of  thereby  depriving  his  adversary 
of  some  right."    Page  2&i. 

Puckett's  tax  deed,  as  has  been  said,  was 
upon  Its  face  ineffective  as  a  conveyance  of 
title.  But  It  does  not  follow  that  he  knew 
this.  Indeed,  If  he  had  been  aware  of  the 
requirements  of  the  law  la  that  regard,  it 
may  fairly  be  supposed  that  he  would  not 
have  accepted  the  deed,  or  that  he  would 
have  surrendered  It  and  asked  for  a  better 
one.  The  presumption  that  every  one  knows 
the  law  does  not  extend  so  far  as  to  make 
one  guilty  of  fraud  who  asserts  that  to  be 
the  law  which  a  court  of  last  resort  has  de- 
clared to  be  otherwise.  Wagner  had  for  six 
years  failed  to  pay  taxes  on  his  land.  If  the 
county  officers  had  complied  with  the  stat- 
utes, his  title  would  have  been  annulled,  and 
a  deed  would  have  been  executed  cutting  off 
his  interest  absolutely.  The  right  to  the 
property  which  he  still  retained  rftsulted 
solely  from  technical  defects  in  the  proceed- 
ings for  the  enforcement  of  his  obligation  to 
pay  taxes  thereon.  He  cannot  maintain  that 
a  denial  of  his  title  necessarily  Involved  bad 
faith.  Puckett  paid  the  taxes,  and,  if  the 
statutes  had  been  pursued,  would  have  be- 
come the  owner  of  the  land.  He  took  the 
deed  that  was  furnished  him  and  began  an 
action  to  quiet  title.  His  assertion  In  his 
petition  that  he  owned  the  land,  although 
untrue  as  a  legal  proposition,  was  not  a 
fraud  in  Itself,  nor  was  it  evidence  of  a 
fraudulent  purpose.  After  the  Judgment  had 
been  rendered,  Wagner  had  a  right  to  have 
it  ieoi>ened  upon  a  showing  that  he  had  re- 
ceived no  actual  notice  of  the  action,  and 
that  he  had  a  valid  defense,  provided  he 
made  application  therefor  within  three  years. 
His  present  action  is  In  effect  an  applica- 
tion of  that  character,  and  to  allow  a  recov- 
ery upon  it  would  be  to  permit  him  to  have 
the  Judgment  vacated  after  three  years  upon 
the  very  grounds  which  the  statute  requires 
to  be  presented  before  the  expiration  of  that 
period. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(82  Kan.  E39) 

SMITH  et  al.  v.  UNITED  STATES  SUGAR 

&  LAND  CO.  et  al. 
(Supreme  Court  of  Kansas.     May  7,  1910.) 

1.  Taxation  (i  761*)— Tax  Deed— Validitt. 

A  tax  deed  reciting  a  sole  in  bulk  of  three 

■eparate  tracts  for  a  gross  consideration  ii  void. 

[Ed.   Note. — For   other   cases,    see   Taxation, 

Cent.  Dig.  S{  1510-1513;   Dec.  Dig.  |  761.*] 


2.  Pbocebs  (8  96*)— SKEvro»  bt  Pobucatioh 

— Atfidavh. 

The  omission  of  an  allegation  in  an  affi- 
davit for  service  by  publication  that  servioa 
could  not  be  had  "by  due  diligence"  is  imma- 
terial. 

[Ed.  Note.— For  other  casestt  see  Ptoceas, 
Cent  Dig.  i  118;   Dec.  Dig.  |  96.*] 

Appeal  from  District  Court,  Kearney  Coun- 
ty; W^illiam  H.  Thompson,  Judge. 

Action  by  W.  B.  Smith  and  others  against 
the  United  States  Sugar  &  Land  Company 
and  others.  Judgment  for  defendants,  and 
plaintiffs  appeal.     Affirmed. 

EX  R.  Thorpe,  for  appellants.  Lee  Mon- 
roe, Geo.  A.  Kline,  William  Easton  Hutchi- 
son, and  C.  EL  Vance,  for  appellees. 

PORTER,  J.  The  court  rightly  held  the 
tax  deed  void.  It  recites .  a  sale  in  bulk 
of  three  separate  tracts  of  land  for  a  gross 
consideration.  Worden  v.  Cole,  74  Kan. 
226,  86  Pac.  464,  and  cases  dted.  The  Judg- 
ment quieting  title  in  the  plaintiffs  was 
not  void.  The  affidavit  for  service  by  pub- 
lication was  a  sufficient  compliance  wlih 
the  statute;  it  states  that  the  defendants 
are  foreign  corporations,  and  that  personal 
service  cannot  be  l>ad  upon  them  withia 
the  state  of  Kansas.  All  the  other  aver- 
ments are  mere  surplusage.  The  omissian 
of  an  allegation  that  such  service  could 
not  be  had  "by  due  diligence"  has  beat  held 
Immaterial  in  a  similar  case.  Washburn  v. 
Buchanan,  52  Kan.  417,  34  Paa  lOffl.  The 
United  States  Sugar  A  Land  Company  is 
admitted  to  be  a  purchaser  in  good  faith  re- 
lying upon  the  Judgment  quieting  title 
This  admission  means  what  it  says,  and, 
therefore,  the  fact  that  the  Immediate  gran- 
tor of  the  company  held  by  quitclaim  title 
only  does  not  remove  the  company  from  the 
protection  of  flection  77  of  the  old  Code.  It 
is  useless  to  say  that  the  quitclaim  in  its 
chain  of  title  was  notice  of  defects  in  the 
record  title  In  the  face  of  the  admission  that 
the  company  purchased  in  good  faith  rely- 
ing upon  the  Judgment  Besides,  an  exami- 
nation of  the  record  of  the  proceedlogs 
would  not  have  disclosed  that  the  judgment 
was  void  on  the  ground  that  the  tax  deed 
upon  which  it  rested  was  void  on  Its  face. 
Wagner  v.  Beadle  (No.  16,625,  Just  decided), 
106  Pac  859.  As  the  vacation  of  the  Judg- 
ment could  not  affect  the  title  of  the  sugar 
company  to  the  land,  it  was  proper  for  the 
court  to  give  Judgment  In  favor  of  the  In- 
vestment company  for  the  value  of  the  land, 
less  the  lien  for  taxes  under  the  void  deed. 

The  Judgment  is  affirmed. 


(«2  Kan.  SM) 

WALL  T.  CULP. 

(Supreme  Court  of  Kansas.    May  7,  lOlOi) 

Appeal  from  District  Court,  Shawnee  County ; 
A.  W.  Dana,  Judge. 
Action  by  James  Wall  against  C.   H.  Gulp. 
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Jadcment  for  plaintiff,  and  defendant  appeali. 
IfCotion  for  restraining  order  denied. 

A.  B.  Quinton,  for  appellant.  W.  ;B!.  Atdii- 
■on  and  Hazen  &  Gaw,  for  appellee. 

PER  CURIAM.  The  application  for  a  re- 
straining order  was  not  made  until  the  second 
case  had  been  tried  in  the  city  court,  and  before 
it  had  reached  the  district  court.  It  may  be 
assumed  that  the  district  court  will  refuse  to 
proceed  with  the  trial  of  the  second  case  until 
the  first  case  involving  the  same  question  is 
determined  in  the  Supreme  Court.  Until  it  ap- 
pears the  district  court  is  ignoring  the  appeal, 
and  is  proceeding  to  a  trial  of  the  second  case, 
a  restraining  order  should  not  be  granted.  Ail 
the  Justices  concurring. 


(30  Or.  »S) 

STATE  ▼.  WARNER  VALLEY  STOCK  C». 
et  al. 

(Supreme  Court  of  Oregon.    May  17,  1910.) 

1.  LmiTATioii   or  Actions   ({  11*)— Limita- 
tion AS  AOAINST  STATB. 

The  statute  of  limitations  (B.  &  C.  Comp. 
IS  3-2^  cannot  apply  to  the  state  except  by 
virtue  of  section  13,  which  provided  that  the 
limitations  ;prescribed  in  such  title  shall  so  ap- 
ply, and  which  has  been  repealed  by  the  amend- 
ment of  1903  (Laws  1903,  p.  18). 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  U  35-36 ;   Dec.  Dig.  S  11.*] 

2.  LiifiTATiON  OF  Actions  ({  11*)— Ijuita- 

TIONS  AS  AOAIRBT  STATE. 

The  statute  of  limitations  (B.  &  O.  Comp. 
SS  3-26)  applies  only  to  actions,  and  section 
i92.  providing  as  to  suits  in  equity  that  they 
ihall  only  be  commenced  within  the  time  limited 
:o  commence  actions,  does  not  make  tiie  statute 
ipply  to  suits  by  the  state,  and  neither  does 
lection  13  apply  to  suits,  and  hence  the  state  is 
tot  barred  by  limitation  as  to  a  suit  in  equity. 
[Ed.  Note.— For  other  cases,  see  limitation  of 
i.ctions.  Cent.  Dig.  §|  85-36 ;   Dec  Dig.  {  11.*] 

t.  Limitation  of  Actions  (J  11*)— Canoiix- 

i^ATiON  of  Patents— Action  by  State. 

The  clause  of  B.  &  C.  Comp.  {  392,  provid- 

Dg  no  suit  shall  be  maintained   to  set  aside, 

ancel,  or  annul  a  patent  to  land  issued  by  the 

Jnited  States  or  tne  state,  unless  commenced 

.-itbin  10  years,  refers  to  persons  claiming  land 

.Tongfully  patented  to  another  by  the  United 

itates  or  the  state;    and,  to  make  it  apply  to 

be  state,  the  statute  must  expressly  so  provide. 

IK6.  Note. — For  other  cases,  see  Limitation  of 

.ctions.  Cent,  Dig.  !{  35-36;   Dec.  Dig.  |  11.*] 

.   QuiETiNO  TnxB  (J  12*)— Right  to  Sub- 
Possession  as  Condition  Pbecedbnt. 

Plaintiff  need  not  be  in  possession  to  main- 
lin  suit  to  cancel  deeds,  as  the  relief  sought  is 
le  subject  of  the  court's  general  equity  powers, 
bich  existed  prior  to  and  independent  of  B.  & 
.  Comp.  I  516,  permitting  one  claiming  an  in- 
rest  in  land  not  in  the  actual  possession  of  an- 
faer  to  sue  in  equity  one  claiming  an  adverse 
terest  therein. 

[£d.  Note.— For  other  cases,  see  Quieting  Ti- 
:.    Cent.  Dig.  {{  8-12,  44,  46;    Dec.   Dig.  g 

Quikting  Tmjt  (f  4*)— Equity  Juwsdic- 
rioN — Adequate  RiMEDY  at  Law— Posses- 
sion OF  Plaintiff— EIpfeot. 

If   plaintiff  is  out  of  possession,   and  his 
medy  by  ejectment  is  adequate,  equity  will  not 
tertain  jurisdiction  to  remove  a  cloud. 
'Ed.  Note.— For  other  cases,  see  Quieting  "R- 
■,    Cent.  Dig.  §  6;   Dec.  Dig.  {  4.*] 


6.  Equity  (S  43*)— Gbounds  of  Jukisdioitor 
-Inadequate  Remedy  at  Law. 

If  the  relief  is  such  that  equity  alone  can 
grant  it,  and  the  remedy  at  law  is  inadequate, 
that  is  sufficient  to  give  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent, 
Dig.  is  121-140,  164-166 ;    Dec.  Dig.  {  43.*] 

7.  Cancellation   of   Instruments   (f  4*)  — 
Suit  Thebbfob— Jurisdiction  of  Equity. 

That  a  deed,  valid  on  its  face,  is  void  does 
not  take  a  suit  to  cancel  it  out  of  the  jurisdic- 
tion of  equity ;  but,  as  the  invalidity  can  only 
be  made  apparent  by  extrinsic  evidence,  it  is 
the  duty  of  equity  to  sweep  it  away,  and  equity 
jurisdiction  will  be  exercised  to  cancel  a  void 
deed,  except  where  its  invalidity  is  apparent  on 
its  face. 

[Ed.  Note.— For  otiier  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  |  1 ;   Dec.  Dig.  {  4.*] 

On  DQOtlon  for  rehearing.    Motion  denied. 
For  former  opinion,  see  106  Pac.  780. 

A.  M.  Crawford,  Atty.  Gen.,  and  I.  H.  Van 
Winkle,  Asst.  At^.  Gen.,  for  the  State.  Coo- 
vert  &  Stapleton  and  Carey  &  Kerr,  for  re- 
spondent.   William  D.  Fenton,  amicus  curlse. 

BAKIN,  J.  By  this  motion  counsel  for  de- 
fendant again  urge  that  the  statute  of  lim- 
itations bars  this  suit,  and  question  our  con- 
struction of  section  892,  B.  &  C  Comp.  As 
supplementary  to  w:hat  is  said  in  the  opinion, 
we  may  add  that  there  can  be  no  doubt  that 
our  statute  of  limitations  (sections  8-26,  B. 
&  C.  Comp.)  can  have  no  application  to  the 
state,  except  by  virtue  of  the  provision  of 
section  13,  which  has  been  repealed  by  the 
amendment  of  1903  (Laws  1903,  p.  18),  and 
provides  that  the  limitations  prescribed  in 
this  title  shall  apply  to  the  state.  It  is  a 
common-law  maxim  "Nullum  tempus  occnrrit 
regi."  1  Wood  on  Limitations,  g  52,  states 
that:  "EJxcept  the  statute  otherwise  express- 
ly provides,  it  [the  statute  of  limitations]  can- 
not be  set  up  as  a  bar  to  any  right  or  claim 
of  the  state."  Those  sections  of  the  Code 
only  apply  to  actions,  and  section  392  pro- 
vides that  suits  shall  only  be  commenced 
within  the  time  limited  to  commence  actions, 
as  provided  in  chapter  2,  tit  1,  of  this  Code 
(sections  3-26).  This  does  not  make  the  stat- 
ute of  limitations  apply  to  suits  by  the  state, 
nor  does  section  13  apply  to  suits.  And  the 
state  is  not  barred.  The  clause  of  section  392 
of  the  Code,  which  provides  that  no  suit  shall 
be  maintained  to  set  aside,  cancel,  or  annul 
a  patent  to  land  Issued  by  the  United  States 
or  this  state,  unless  commenced  within  10 
years,  refers  to  persons  claiming  land  wrong- 
fully patented  to  another  by  the  United  States 
or  this  state.  To  make  it  apply  to  the  state 
the  statute  must  expressly  so  provide. 

Again,  defendant  urges  that  the  suit  cannot 
be  maintained  unless  plaintiff  is  In  possession 
of  the  land.  This  contention  is  fully  answer- 
ed in  the  opinion,  where  we  hold  that  the  re- 
lief sought  Is  the  subject  of  general  equity 
powers  of  the  court,  which  existed  prior  to 
and  Independent  of  section  516,  B.  &  C. 
Comp.,  authorizing  suits  to  quiet  title.     If 


>r  other  cases  lee  same  topic  Uid  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  A  Reporter  Indaxer 


Digitized  by 


Google 


862 


108  PAOIFIC  BEPORTBR. 


(Or. 


plaintiff  is  out-of  possession  and  his  remedy 
by  ejectment  is  adequate,  then  equity  will 
not  entertain  Jurisdiction  to  remove  a  cloud, 
bat  there  are  many  qnia  timet  actions  In 
which  the  remedy  at  law  is  not  adequate, 
and  of  which  equity  will  entertain  Jurisdic- 
tion whether  plaintiff  is  in  or  out  of  posses- 
sion. If  the  relief  la  such  that  equity  alone 
can  grant,  and  the  remedy  at  law  is  Inade- 
quate, that  Is  sufficient  to  gire  Jurisdiction. 
This  principle  Is  recognized  in  O'Hara  v. 
Parker,  27  Or.  156,  168,  39  Pac.  1004,  1006, 
where  Pomeroy  is  quoted  and  approved,  to 
the  effect  that:  "Where  •  *  •  a  party 
out  of  possession  has  an  equitable  title,  or 
where  he  holds  the  legal  title  under  such 
circumstances  that  the  law  cannot  furnish 
him  full  and  complete  relief,  his  resort  to 
equity  to  have  a  cloud  removed  ought  not  to 
be  questioned."  In  Hoopes  v.  De  Vaughn,  43 
W.  Va.  447,  452,  27  S.  E.  251,  2.53,  It  is  held 
that:  "A  suit  in  equity  to  annul  a  forged 
deed,  •  •  •  brought  by .  the  legal  owner 
•  •  •  while  out  of  possession  of  the  land, 
is  not  taken  out  of  equitable  Jurisdiction  by 
the  fact  that  the  deed  is  void."  To  the  same 
effect  are  De  Camp  v.  Carnaban,  26.  W.  Va. 
839,  and  Bunce  v.  Gallagher,  4  Fed.  Cas.  No. 
2,133.  In  the  latter  case  it  is  held  that  It  is 
not  enough  that  there  is  a  remedy  at  law;  It 
must  be  plain  and  adequate.  The  fact  that 
the  deed  is  void  does  not  take  it  out  of  the 
Jurisdiction  of  equity.  As  the  Invalidity  of 
the  deed  does  not  appear  on  Its  face,  but  can 
only  be  made  apparent  by  extrinsic  evidence, 
It  is  the  duty  of  equity  to  sweep  It  away. 
And  the  question  of  possession  has  no  legal 
relation  to  the  object  now  sought  to  be  at- 
tained. Story's  Eq.  Jur.  J  700;  17  Ency.  PI. 
&  Pr.  284.  In  Booth  v.  Wiley.  102  111.  84,  it 
is  held  that  the  rule  that  a  bill  to  quiet  title 
and  remove  a  cloud  upon  a  party's  title  lies 
only  when  the  complainant  is.  In  possession 
of  the  land  applies  only  when  the  object  of 
the  bill  Is  purely  to  remove  a  cloud  from  the 
title,  and  not  where  the  primary  relief  sought 
is  upon  other  and  wellrestablished  grounds. 
The  rule  has  no  application  when  a  deed  is 
sought  to  be  set  aside  upon  the  ground  of 
fraud.  In  Pier  v.  City  of  Pond  du  Lac,  Imp., 
38  Wis.  470,  481,  It  is  said:  "In  those  ac- 
tions quia  timet,  which  may  be  brought  in- 
dependently of  the  statute,  we  find  no  author- 
ity for  holding  that  possession  by  the  plain- 
tiff is  essential  to  the  cause  of  action;  and, 
unless  an  averment  of  such  possession  is  nec- 
essary to  show  that  the  plaintiff  has  no  ade- 
quate remedy  at  law,  no  valid  reason  is  per- 
ceived why  it  should  be  required."  In  4  Pom- 
eroy Eq.  Jr.  i  1377.  It  is  said  a  doubt  was 
formerly  entertained  as  to  whether  a  court 
of  equity  ought  to  exercise  its  Jurisdiction  to 
order  instruments,  absolutely  void  at  law  and 
not  merely  voidable,  to  be  delivered  up  and 
canceled,  since  the  legal  remedy  of  a  party 
was  adequate.  But  it  is  now  well  settled  that 
Jurisdiction  will  be  exercised  in  such  cases, 
except  where  the  invalidity  of  the  instru- 


ment is  aiqparent  on  Its  face;  and  In  a  note 
to  section  1399  he  says  that  when  the  Inter- 
est to  be.  protected  is  equitable,  the  Jurisdic- 
tion should  be  exercised  whether  the  plain- 
tiff Is  in  or  out  of  possession;  for  under  those 
circumstances  legal  remedies  are  not  possible. 
In  Kennedy  ▼.  Northup,  IB  111.  148,  152,  the 
bill  was  filed  for  the  purpose  of  setting  aside 
certain  deeds  alleged  to  be  fraudulently  ob- 
tained. It  was  objected  that  defendant  was 
in  possession,  and  that  therefore  plaintiff 
could  not  maintain  the  suit  The  court  said : 
"We  think  the  complainant  has  a  right  to 
have  the  defendant's  title  set  aside,  •  •  • 
although  it  may  be  true  that  the  fraud.  If 
proved,  might  defeat  that  title  In  a  conrt  of 
law,  yet  the  courts  of  equity  have  ever  claim- 
ed to  possess  superior  facilities  for  investigat- 
ing such  questions  to  the  courts  of  law,  and 
certainly  the  rdlef  which  they  can  give  is.  In 
many  cases,  more  satlsfkictory.  When  the 
fraud  Is  once  established,  they  can  cut  up 
the  fraudulent  conveyance  or  contract  by  the 
very  roots,  and  leave  the  party  In  as  secure 
a  position  as  if  It  bad  never  existed."  As 
said  In  Bunce  v.  Gallagher,  supra,  there  is 
no  question  of  title  involved  in  this  suit,  ex- 
cept that  Involved  In  whether  the  deeds  are 
void;  their  Invalidity  does  not  aiH>ear  on 
their  face,  but  can  only  be  made  to  appear 
by  extrinsic  evidence,  and  the  qaesUon  of 
possession  has  no  legal  relation  to  the  object 
now  sought  to  be  attained. 

Again  counsel  urge  that,  in  ruling  upon  the 
demurrers,  the  court  has  taken  Into  considera- 
tion facts  disclosed  on  the  trial  as  to  the 
deed  of  date  June  23, 1899,  but  the  facts  dis- 
dosing  the  invalidity  of  the  deeds  are  set 
out  in  the  complaint,  viz.,  that  H.  C.  Owen 
received  no  recognition  from  the  board  until 
he  acquired  the  rights  of  Beekman  and  oth- 
ers nnder  application  No.  90,  when  be  filed 
his  own  application  of  date  March  12.  18S4. 
to  which  was  attached  application  No.  30. 
upon  which  certificate  No.  144  Is  based,  and 
recites  that  It  is  Issued  to  H.  C  Owen,  suc- 
cessor to  G.  O.  Beekman  and  others,  and  this 
precludes  any  Inference  that  certificate  No. 
144  may  have  been  Issued  upon  applications 
for  more  than  320  acres  each.  It  is  expressly 
alleged  that  the  deeds  were  issued  nnder  and 
in  accordance  with  certificate  of  sale  No.  144. 
and  the  decision  here  is  not  in  conflict  with 
the  opinion  in  Warner  v.  Morrow,  48  Or.  238, 
86  Pac.  3C9. 

In  remanding  the  case  to  the  lower  court 
we  bad  in  mind  that  all  parties  woald  prefer 
to  have  the  whole  case  await  the  final  decree 
as  to  all  the  deeds.  And  the  proceedings  in 
the  trial  court  are  subject  to  the  control  of 
that  court  As  to  the  deeds  of  date  August 
21,  1891,  and  the  one  of  March  3,  1893.  no 
doubt  the  defendant  is  entitled  to  have  leave 
to  answer.  As  to  the  deed  of  date  Janaary 
18,  1883,  It  is  for  the  lower  cburt  to  deter- 
mine whether  the  plaintiff  should  be  allowed 
to  amend;  and,  as  to  the  deed  of  date  June 
23,  1899,  findings  are  made  by  this  court  in 
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favor  of  plaintiff.  Bnt  since  plaintiff,  by  the 
complaint,  offers  to  reimburse  defendant  War- 
ner Valley  Stock  Company,  for  all  sums  of 
money  paid  by  It  and  Its  predecessors  In  In- 
terest to  the  state  upon  the  attempted  pur- 
chase, which  In  equity  and  good  conscience  It 
ought  to  do,  an  accounting  must  be  had 
thereon,  and  the  decree  rendered  accordingly. 
The  motion  for  a  rehearing  Is  denied. 


(157  Cal.  «49) 

CHORMIC5LB  T.   SOUTHWEST  WAK& 

HOUSE  CO.,  Inc.     (L.  A.  2,38a) 

(Supreme  Court  of  California.    April  23,  1910. 

Rehearing   Denied   May   23,    1910.) 

1.  Sales   (S  447*)— Special  Findings— Oon- 
rLicTiKO  Findings. 

In  an  action  for  damages  by  breach  of  an 
oral  warranty  that  barley  sold  was  of  a  cer- 
tain kind,  the  jury  found  in  answer  to  special 
interrogatories  that  defendant's  agent,  8.,  was 
absent  in  another  city  when  the  oral  sale  was 
made,  bnt  that  the  sale  was  made  by  him,  and 
that  J.,  another  agent,  did  not  make  the  sale, 
but  received  the  price,  but  did  not  warrant  the 
barley.  Held,  that  the  findings  were  conflicting. 
[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  {  447.*] 

2.  Trial  (S  350*)— Special  Interbogatorieb 
—Questions  Submitted. 

Where,  in  an  action  for  damages  by  breach 
of  an  oral  warranty  made  when  barley  was 
sold,  that  it  was  of  a  certain  kind,  the  plead- 
ings admitted  the  sale,  but  did  not  contain  an 
adinlssion  as  to  which  of  defendant's  agents 
made  it,  a  special  interrogatory  as  to  who  made 
it  was  proper,  and  the  CGading  thereon  is  bind- 
ing. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  350.*] 

3.  Sales  (§  447*)— Action— Findings— Find- 
ings   Inconsistent  with   Obnebal  Veb- 

DICT. 

In  an  action  for  damages  by  breach  of  an 
oral  warranty  on  the  sale  of  barley  that  it  was 
of  a  certain  kind,  a  finding,  implied  from  a 
general  verdict  for  plaintiff,  that  a  warranty 
was  made,  was  overcome  by  special  findings 
that  the  person  whom  plaintiff  claimed  made 
the  warranty  was  not '  at  the  place  of  sale 
when  it  was  made. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  I  447.*] 

Department  2.  Appeal  from  Superior  Court, 
Orange  County;  F.  E.  Densmore,  Judge. 

Action  by  William  H.  Chormlcle  against 
the  Southwest  Warehouse  Company,  Incorpo- 
rated. From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded  for 
new  trial. 

Percy  R.  Wilson  and  W.  W.  Middlecoff, 
for  appellant  J.  L.  'Murphey  and  Horace  C. 
Head,  for  respondent 

HENSHAW,  J.  This  action  was  brought 
by  plaintiff,  claiming  la  his  own  right  and 
as  the  assignee  of  two  others,  against  the  de- 
fendant corporation  for  damages  for  breach 
of  warranty  which  plaintiff  claims  defendant 
made  to  the  effect  that  certain  seed  barley 
purchased  by  plaintiff  and  his  assignors  from 


defendant  was  bearded  barley,  when.  In  fact. 
It  was  beardless  barley.  It  Is  alleged  that 
plaintiff  planted  the  seed,  but  had  no  crop, 
and  that  the  sole  reason  for  the  failure  of 
the  crop  was  that  the  seed  was  of  the  beard- 
less variety,  instead  of  the  bearded  variety, 
which  latter  would  have  yielded  good  re- 
turns. Defendant  for  answer  admitted  the 
sale  of  the  barley,  but  denied  the  warranty. 
The  only  evidence  of  warranty  was  the  tes- 
timony of  plaintiff  and  his  son  that  Harry 
Spencer,  defendant's  warehouse  foreman,  in 
a  conversation  represented  and  stated  to 
plaintiff  that  the  seed  barley  was  bearded 
barley;  that  this  conversation  took  place  on 
December  7,  1906,  at  defendant's  warehouse 
at  Irvine  at  the  time  when  the  grain  was 
bought  and  paid  for.  The  case  was  tried  be- 
fore a  Jury,  which  rendered  a  general  verdict 
In  favor  of  plaintiff  for  $2,000.  It  also  re- 
turned certain  special  verdicts  and  findings- 
of  fact.  By  reason  of  the  Irreconcilable  con- 
flict and  inconsistency  between  these  specloi 
verdicts  ond  findings  and  the  general  verdict, 
the  Judgment  must  be  reversed. 

The  evidence  of  the  Chormides,  father  and 
son,  was  to  the  effect  that  they  with  Elmer 
Porter  rented  the  land  which  was  to  be  sowed 
to  barley;  that  on  December  7,  1906,  they 
bought  15  tons  of  barley  for  which  a  check 
was  given  to  Mr.  Spencer  whom  they  Identified 
In  the  courtroom.  The  receipt  for  their  pay- 
ment was  made  out  by  J.  0.  Jenkins,  who  was 
present  at  the  time,  but  their  conversation 
was  with  the  foreman,  Spencer,  who  made 
warranty  as  to  the  kind  and  Quality  of  the 
seed  grain.  Elmer  Porter,  who  accompanied 
the  Chormides,  testified  that  he  took  no  part 
In  the  conversation,  but  saw  the  plaintiff 
talking  with  Jenkins  and  probably  with  some 
other  person,  upon  December  7tb,  the  day 
when  the  sale  was  made,  the  check  In  pay- 
ment dated,  and  the  receipt  sighed  by  Jen- 
kins given.  Spencer  and  Jenkins  testified 
that  Spencer  was  not  at  the  warehouse  upon 
that  day,  and,  In  answer  to  special  Interroga- 
tories, the  jury  found  that  Spencer  was  ab- 
sent from  defendant's  warehouse  and  In  the 
dty  .of  Santa  Ana  on  December  7, 1900,  "when 
plaintiff  and  his  associates  were  at  said  ware- 
house and  purchased  said  seed  barley" ;  that 
Jenkins  did  not  make  the  sale  of  the  seed 
barley,  but  took  the  check  and  gave  the  re- 
ceipt for  the  same ;  that  the  sale  of  the  bar- 
ley was  made  by  Spencer;  that  Jenkins  did 
not  warrant  that  the  seed  barley  was  bearded 
barley. 

The  result  of  these  special  findings  Is  In- 
extricable confusion.  The  Jury  finds  that 
Jenkins  made  no  warranty  and  did  not  sell 
the  barley.  It  finds  that  Spencer  sold  the 
barley,  but  It  finds  that  Spencer  was  not  at 
the  warehouse  where  the  sale  took  place  up- 
on the  day  when  it  finds  that  the  sale,  did 
take  place.  There  is  no  suggestion  In  the 
evidence  that  the  sale  was  upon  any  other 
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day  or  tb&t  representatlonB  wer^  made  at  any 
time  prior  to  the  time  of  the  sale.  If  Spencer 
was  In  Santa  Ana,  miles  away  from  the  ware- 
house on  the  day  of  the  sale  and  at  the  time 
of  the  sale  which.  It  will  be  remembered  was 
orally  efFected  (according  to  the  testimony  of 
the  plaintiff)  with  Spencer  at  the  warehouse, 
certainly  Spencer  could  not  have  made  the 
sale,  though  the  special  verdict  upon  this 
point  by  the  Jury  is  that  be  did.  Saving  for 
these  special  findings  in  support  of  the  Judg- 
ment, It  would  be  permissible  to  conclude 
that  the  plaintiff  mistook  Jenkins  for  Spen- 
cer, and  that  the  sale  was  actually  constim- 
mated  with  Jenkins  who  took  the  check  and 
gave  the  receipt,  but  we  are  forbidden  to  In- 
dulge in  this  construction,  not  because  plain- 
tiff's testimony  positively  IdeDtifles  Spencer 
as  the  person  with  whom  the  sale  was  made, 
but  because  the  Jury  Itself  specifically  finds 
In  accordance  with  that  testimony  that  Jen- 
kins did  not  make  the  sate  and  that  Spencer 
did.  The  pleadings  admit  the  sale,  but  we 
cannot  for  this  reason  disregard  the  special 
finding  that  defendant's  sale  was  made  by 
Spencer,  since  the  admissions  of  the  plead- 
ings do  not  declare  who  the  particular  agent 
of  the  defendant  was  through  whom  the  sale 
was  effected,  and  a  special  finding  upon  this 
matter  was  therefore  pertinent  and  proper. 
Moreover,  there  Is  no  special  verdict  to  the 
effect  that  the  warranty  was  ever  made  by 
any  one.  A  finding  to  this  effect  Is  embraced 
in  the  general  verdict,  but  the  special  verdicts 
are  destructive  of  this  finding,  in  that  from 
them  it  appears  that  no  such  warranty  could 
have  been  given,  since  Jenkins  did  not  give 
It,  and  Spencer,  who  plaintiff  says  gave  it, 
was  not  present  at  the  time  of  the  sale,  which 
was  the  time  when  the  warranty  was  given. 
By  reason  of  this  conflict  and  Inconsistency 
between  the  general  verdict  and  the  special 
verdicts.  It  is  impossible  for  this  court  upon 
the  record  to  do  other  than  decree  that  the 
Judgment  appealed  from  be  reversed  and  the 
cause  remanded  for  a  new  trial. 
It  Is  ordered  accordingly. 

We  concur:    LORIGAN,  J.;  MELVIN,  J. 


<1S7  Cat.  662) 

STANTON  ▼.  HOTCHKISS.    (8.  V.  6,29a) 
(Supreme  Court  of  California.    April  27,  1910.) 

1.  Taxation  ({  788*)— Tax  Deeds— Effect  as 

Evidence. 

Tax  deeds,  if  valid,  are  primary  evidence 
of  the  regularity  of  the  assessment  upon  wbioli 
they  are  founded^  equalization  as  required  by 
law,  levy  of  tax  m  accordance  with  law,  noo- 
pajrment  of  tax,  regular  sales  for  such  nonpay- 
ment, nonredemptioQ  from  sucb  sales,  and  that 
the  person  who  executed  the  deed  was  the  prop- 
er officer,  under  the  express  provisions  of  Pol. 
Code,  i  3786,  and  conclusive  evidence  (except  as 
against  actual  fraud)  of  the  regularity  of  all 
other  proceedings  under  the  express  provisions 
of  section  3787. 

[Bd.    Note.— For   other   cases,   see   Taxation, 
Cent.  Dig.  a  1,V>5-1309:   Dec.  Dig.  {  788.»] 


2.  Taxation  (|  T79*)— Tax  X>wbdb—'Btwkcz. 

Valid  tax  deeds  made  to  the  state  after 
failure  to  redeem,  convey  the  absolute  title  to 
the  property  described  therein,  under  the  ex- 
press provisions  of  Pol.  Code,  {  3787. 

[Eld.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {  1647;   Dec  Dig.  {  T79.»] 

3.  BVIDENCB  (8   23*)— JDDICIAL  NOIICB— GOV- 

KBNMENT    SUBVETS— MEBIDIANS. 

Courts  will  take  judicial  notice  of  govern- 
ment surveys  of  the  public  lands,  and  that  the 
meridian  of  Mt.  Diablo  is  the  only  meridian  fot 
the  townships  and  ranges  in  Fresno  county. 

[Ed.  Note.— For  other  cases,  see  Kvidence, 
Cent  Dig.  {  30;   Dec.  Dig.  I  23.*] 

4.  Taxation  (J  764*)— Tax  DEEoa— Soffioi- 
KNCT  OF  Description  of  Pbopebtt. 

A  description  of  land  in  a  tax  deed  as 
"lying  and  being  within  said  county  of  Fresno, 
state  of  California,  and  described  thus:  "B.  1 
of  N.  W.  1,  Sec.  23,  Twp.  16  S.  R..  15  E.,"  is 
sufficient  In  view  of  the  fact  that  there  is  only 
one  meridian  in  that  county,  the  description  be- 
ing clearly  one  by  government  subdivision,  "B. 
a"  and  "N.  W.  i*^  plainly  meaning  "E.  W'  and 
"N.  W.  %." 

[Ed.  Note.— For  other  caaes,-  see  Tbzatioo, 
Dec.  Dig.  {  764.*] 

5.  Taxation  (S  764*)— Tax  Deeds  — Sum- 
ciBNCT  or  Description  of  Pbopebtt. 

A  description  in  a  tax  deed  of  land  "situate^ 
lying  and  being  within  the  said  County  of 
Fresno,  State  of  California,  and  described  thus 
W.  %  of  N.  W.  i  of  Sec  23-16-15,"  was 
sufficient,  being  a  description  by  government 
sul>division,  the  term  "16"  denoting  township 
and  "15"  ran^e,  it  appearing  that  in  the  coanty 
named  there  is  only  one  meridian  for  the  town- 
ships and  ranges,  and  that  all  townships  are 
"south"  and  all  ranges  "east"  of  the  base  and 
meridian. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  i  764.*] 

6.  Taxation  (J  688*)— Cebtificate  of  Sale- 
Incorrect  Date— Cdrative  Act. 

St.  1903,  c.  59,  declaring  that  all  certif- 
icates of  tax  sales  which  failed  to  recite  the 
correct  date,  or  any  date,  when  the  right  of 
redemption  shall  expire,  or  had  expired,  or  re- 
cited an  incorrect  date  when  the  state  would  be 
entitled  to  a  deed,  were  thereby  coofinned  and 
legalized,  cured  the  error  in  a  previous  certif- 
icate of  sale  to  the  state  which  incorrectly 
stated  the  date  of  expiration  of  time  for  redemp- 
tion. 

[EkI.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {  1390 ;    Dec  Dig.  {  688.*] 

7.  Taxation  ({  656*) — Cebtificate  of  &ai»— 

TlVE. 

Where  the  first  publications  of  notice  of 
tax  sales  were  made  on  June  3d,  and  the  sale 
was  had  on  June  24tb,  there  was  a  sufficient 
compliance  with  Pol.  Code,  (  3767,  providing 
that  a  tax  sale  must  not  be  less  that  21  nor 
more  than  28  days  from  the  time  of  the  first 
publication  of  the  notice  required  thereby. 

Ed.  Note'.— For  other  cases,  see  Taxation, 
Cent  Dig.  (  1347;    Dec.  Dig.  f  656.*1 

Department  1.  Appeal  from  Snperlo' 
Court,  Fresno  County;    H.  Z.  Austin,  Judga 

Action  by  P.  A.  Stanton  against  W.  J. 
Hotcbkiss.  Judgment  for  defendant,  and 
plaintiff  appeals  from  an  order  denjing  a 
new  trial.    Affirmed. 

A.  M.  Drew  and  J.  R.  Webb,  for  app^ 
lant  Stanton  L.  Carter  and  Carter  &  Car- 
ter, for  resitondent 
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ANOBLXiOm,  J.  Tbte  Is  an  appeal  frcmi 
«n  order  denying  plaintiff's  motion  for 
a  new  trial  In  an  action  brought  to  quiet  bis 
title  to  a  parcel  of  land  in  Fresno  county, 
being,  as  described  in  the  complaint,  the 
N.  W.  %  of  section  23,  township  16  S.,  range 
15  EL.  Mt.  Diablo  base  and  meridian.  The 
judgment  was  In  favor  of  defendant,  de- 
creeing that  defendant  was  the  owner  in 
fee  of  all  of  said  land,  and  that  plaintiff 
has  no  interest  therein. 

It  was  stipulated  on  the  trial  that  plain- 
tiff was  the  owner  of  said  property,  except 
in  80  far  as  his  title  thereto  had  been  di- 
vested by  certain  purported  sales  and  con- 
veyances of  the  same  to  the  state  of  Cal- 
ifornia by  the  tax  collector  of  Fresno  coun- 
ty for  delinqnent  taxes,  and  that,  if  the 
state  had  acquired  the  title  by  reason  of 
said  sales  and  conveyances,  the  same  bad 
since  vested  by  mesne  conveyances  In  de- 
fendant. The  case  was  thus  made  to  de- 
pend uiton  the  validity  of  two  purported 
conveyances  l)y  the  tax  collector  of  Fresho 
county  to  the  state  of  California,  one  claim- 
ed to  be  for  the  W.  %  of  said  N.  W.  %,  and 
the  other  claimed  to  be  for  the  E.  %  of  said 
N.  W.  %.  These  conveyances  were  received 
in  evidence  over  the  objection  of  plaintiff, 
and  except  for  the  stipulation  already  re- 
ferred to,  constlttited  all  of  the  evidence  giv- 
en on  the  trial.  If  valid,  these  deeds  consti- 
tuted primary  evidence  of  the  regularity  of 
the  assessment  upon  which  they  were 
founded,  equalization  as  required  by  law, 
levy  of  tax  In  accordance  with  law,  non- 
payment of  tax.  regular  sales  for  such  non- 
payment, nonredemption  from  such  sales, 
and  that  the  person  who  executed  the  deed 
was  the  proper  oflScer  (PoL  Code,  {  SlSti). 
and  conclusive  evidence  of  the  regularity 
of  all  other  proceedings,  and  conveyed  to 
the  state  the  absolute  title  to  the  property 
described  therein  (Pol.  Code,  (  3787). 

The  principal  objection  by  plaintiff  to 
these  deeds  is  that  they  do  not  sufficiently 
describe  the  property  attempted  to  be  con- 
veyed. As  to  the  deed  of  the  E.  V^  of  said 
N.  W.  %  this  objection  does  not  appear  to 
be  Insisted  upon  in  the  briefs.  The  descrip- 
tion was:  "lying  and  being  within  said 
county  of  Fresno,  state  of  California,  and 
described  thus:  B.  £  of  N.  W.  *  Sec.  23, 
Twp.  16  8.  R.,  15  E."  Our  courts  take  judi- 
cial notice  of  government  surveys  of  the 
public  lands  (Rogers  v.  Cady,  104  Cal.  288, 
291,  38  Pac.  81,  43  Am.  St  Rep.  100),  and 
also  that  the  meridian  of  Mt.  Diablo  is 
tbe  only  meridian  for  the  townships  and 
ranges  in  the  county  named  in  the  descrip- 
tion, Fresno  county  (Harrington  v.  Gold- 
smith, 136  Ckl.  168,  68  Pac.  694.  Banlc  of 
Lemoore  v.  Fulgham,  151  Cal.  238,  90  Pac. 
936).  The  description  set  forth  in  this  deed 
was  plainly  one  by  government  subdivi- 
sion. "B.  ?"  and  "N.  W.  i"  plainly  meant 
"east  one-half  and  "northwest  one-quar- 
ter," and  the  other  abbreviations  were  ab- 
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breviatlons  in  common  nse  siHKeptlble  of 
but  one  meaning.  Thus  we  have  clearly 
designated  the  east  one-half  of  the  parcel 
described  in  the  complaint. 

The  description  in  the  deed  of  the  west 
one-half  is  somewhat  more  meager,  but  un- 
der the  circumstances  we  think  sufficient. 
It  was  "situate,  lying  and  being  within  the 
said  county  of  Fresno,  State  of  California, 
and  described  thus  W.  %  of  N.  W.  V4  of 
Sec.  23-16-16."  If  this  denotes  a  descrip- 
tion by  government  subdivision,  it  is  clear- 
ly sufficient.  We  know  that  it  Is  an  invari- 
able rule  to  immediately  follow  the  number 
of  the  section  with  the  description  of  the 
township,  and  the  description  of  the  town- 
ship with  the  description  of  the  range.  As 
said  in  regard  to  the  former  description, 
we  must  take  judicial  notice  that  the  merid- 
ian of  Mt.  Diablo  is  the  only  meridian  for 
townships  and  ranges  in  Fresno  county.  It 
is  not  denied  .by  plaintiff  that  in  EYesno 
county  all  townships  are  "south"  and  all 
ranges  "east"  of  Mt  Diablo  base  and  merid- 
ian. If  that  be  the  fact,  we  must  likewise 
take  judicial  notice  thereof.  If  it  can  be 
held  that  "16"  denotes  the  township  and 
"16"  the  range,  we  would  thus  have  a  suf- 
ficient description.  We  are  of  the  opinion 
that  the  description  can  reasonably  be  taken 
in  no  other  way  than  as  one  by  government 
subdivision,  and  that  the  terms  "16"  and 
"15"  clearly  indicate  respectively  town- 
ship and  range.  A  case  in  point  is  that  of 
McChesney  v.  City  of  Chicago,  173  111.  75, 
60  N.  El  191,  involving  the  question  of  the 
sufficiency  of  a  description  in  an  assessment 
proceeding,  exactly  like  the  one  under  con- 
sideration. It  was  "Sec.  23,  38,  14."  The 
claim  was  that  it  could  not  be  told  what 
the  figures  "38,  14"  mean  or  refer  to.  The 
court  said:  "There  can  be  no  doubt  that 
the  abbreviation  'Sec.'  means 'section.'  This 
being  so,  the  figures  which  follow  the  des- 
ignation of  the  section  clearly  refer  to  the 
township  and  range,  as  if  the  word  'town- 
ship* was  Inserted  before  '38,'  and  the  word 
'range'  before  '14.'  The  court  will  take 
judicial  notice  of  the  meaning  of  such  ab- 
breviations as  are  here  used."  While  we 
are  not  to  be  understood  as  commending 
such  strenuous  efforts  at  abbreviations  in 
descriptions  as  were  apparently  made  in 
this  matter,  we  believe  that  the  description 
sufficiently  identified  the  property,  and  that 
the  deed  cannot  be  held  Ineffectual  on  the 
ground  of  want  of  proper  description.  The 
cases  cited  by  learned  counsel  for  plaintiff 
are  not  in  point,  for,  as  we  view  the  de- 
scription, it  was,  in  the  light  of  facts  of 
which  the  courts  must  take  judicial  notice, 
certain  and  definite  and  sufficient  in  itself 
to  identify  the  land. 

It  is  claimed  that  the  certificates  of  sale 
to  the  state  specified  the  wrong  date  on 
which  the  state  would  be  entitled  to  a  deed; 
section  3776  of  the  Political  Code  prescrib- 
ing that  such  certificate  stiall  specify,  among 
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otlier  things,  when  the  state  will  be  entitled 
to  a  deed,  and  that  the  deeds  to  the  state 
faiU>d  to  state  the  correct  time  when  the 
right  of  redemption  had  expired  as  re- 
tailed by  section  3785  of  the  Political  Code. 
The  certificate  as  to  the  W.  %  of  the  N. 
W.  %,  as  recited  in  the  deed,  stated  the 
day  of  sale,  June  24,  1898,  and  that,  un- 
less the  property  was  redeemed  within  flye 
years  from  the  date  of  sale,  the  purchaser 
would  be  entitled  to  a  deed  thereof  on  the 
24th  day  of  June,  1903.  The  deed  recited 
that  the  time  for  redeeming  said  property 
expired  on  the  24th  day  of  June,  1003.  It 
is  conceded  by  counsel  for  defendant  that 
the  date  when  the  purchaser  would  l>e  en- 
titled to  a  deed  was  Incorrectly  stated  by 
one  day  In  the  certificate.  So  assuming, 
the  error  In  the  certificate  in  this  regard 
was  cured  by  the  curative  act  thereafter 
enacted.  St  1903,  p.  63.  See  Bank  of  Le- 
moore  v.  Fulgham,  151  Oal.  234,  239,  90 
Pac.  936;  Balrd  v.  Monroe,  150  Oal.  560,  89 
Pac.  352.  The  recital  in  the  deed  made 
June  25,  1903,  which  was  subsequent  to 
the  enactment  of  the  curatlre  act,  was  cor- 
rect. June  24,  1903,  was  certainly  the  last 
day  on  which  redemption  could  be  effected 
within  five  years  from  the  date  of  sale. 
While  in  the  matter  of  the  certificate  and 
deed  of  the  B.  %  of  the  N.  W.  %  the  dates 
are  diCTerent,  the  difference  is  not  such  as 
to  affect  the  question  and  what  we  hare 
said  in  regard  to  the  other  deed  is  equally 
applicable. 

We  do  not  tbhik  that  It  is  established 
by  allegations  of  the  complaint  undenied 
by  the  answer  that  the  first  Installment 
of  taxes  for  the  year  1888  on  the  E.  % 
of  said  N.  W.  %  was  paid,  or  that  the  sale 
by  the  tax  collector  was  for  the  second  In- 
stallment only.  The  record  shows  no  erl- 
doice  or  stipulation  to  this  effect  Hence 
it  cannot  be  held  that  It  has  been  shown 
that  there  was  any  error  In  the  deed  in  its 
statement  regarding  nonpayment  of  the 
taxes.  Both  deeds  sufficiently  recite  that 
the  property  was  sold  for  delinquent  taxes. 

Section  3767  of  the  Political  Code  pro- 
rides  that  the  tax  sale  "must  not  be  less 
than  twenty-one  nor  more  than  twenty- 
eight  days  from  the  time  of  the  first  pub- 
lication" of  the  notice  required  thereby.  In 
the  case  of  the  W.  %  of  such  N.  W.  %,  the 
first  publication  was  on  June  3,  1898,  and 
the  day  fixed  in  the  notice  for  the  sale  was 
June  24,  1898,  the  sale  being  made  at  that 
time.  So,  In  the  case  of  the  E  ^,  the  first 
publication  was  on  June  3,  1889,  and  the 
day  fixed  for  the  sale  June  24,  1889.  This 
was  a  sufficient  compliance  with  the  stat- 
ute in  each  case.  Bank  of  Lemoore  v.  Fulg- 
ham, 151  Cal.  238,  90  Pac.  836. 

There  Is  no  other  point  requiring  notice. 

The  order  denying  a  new  trial  is  affirmed. 

We  concur:     SHAW,  J.;    SLOSS,  J. 


(157  C»I.  «871 

DAVIS  et  al.  t.  MARTIN  et  al.    (Sac.  1.724.t 

(Supreme  Court  of  California.     April  28,  I91<). 

Rehearing  Denied  May  26,  1910.) 

1.  Appeal  and  Error  (|  931*)— Rbview— 
Findings— Presomptions. 

The  court  on  appeal  must  reconcile  the 
findings,  if  possible,  and  must,  if  reasonable, 
give  them  such  an  interpretation  as  will  support 
the   judgment. 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3768;   Dec.  Dig.  |  831  *] 

2.  Waters  and  Water  Codrses  (§  40*)  — 
Riparian  Rights— Rights  of  Appsopria- 

TOR. 

Ripariaji  rights  which  attach  to  land  abut- 
ting on  a  stream  are  paramount  to  the  rights 
of  any  appropriator. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  $  40.*] 

3.  Waters  and  Water  Coubbes  (J  138*)— 
Appropriation  of  Water — Prbbcriptjon. 

Defendant  owned  a  ranch  bordering  on  a 
stream  and  used  the  waters  thereof  for  Irriga- 
tion by  a  ditch  to  carry  the  waters  to  portiona 
of  the  ranch  adjoining  the  ranch  of  a  third 
person,  who  by  the  consent  of  defendant  extend- 
ed the  ditch  to  his  ranch  and  used  a  part  of 
the  water.  Plaintiff,  owning  an  adjacent  ranch, 
extended  the  ditch  to  bis  lands,  and  used  the 
waters  with  the  consent  of  defendant.  Defend- 
ant had  complete  control  of  the  waters  and  of 
the  ditch  so  far  as  it  extended  over  his  ranch, 
and  plaintiff  never  used  the  waters  under  a 
claim  of  right.  Held,  that  plaintiff  did  not  ac- 
quire any  ri^ht  to  the  waters  by  prescription, 
notwithstanding  a  special  finding  that  the  wa- 
ters were  used  oy  the  interference  of  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §(  150,  151;  Dec. 
Dig.  f  138.*J 

4.  Adverse  Possession  ({  60*)— Hosnut  Pos- 

SESSION— NECEBSITT. 

No  length  of  time  of  use  by  permissioD 
will  gain  a  title  or  right  by  prescription. 

[Bd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  282-314;  Dee.  Dig.  I 
60.*1 

6.  Waters  and  Water  Courses  ($  157*>— 
Acquisition  or  Right  to  use  Waters- 
Estoppel. 

An  owner  of  land  bordering  on  a  stream, 
who,  by  means  of  ditches,  nsed  the  waters  there- 
of for  irrigation  and  allowed  the  waters  to  run 
through  his  own  ditch  across  his  land  and  per- 
mitted his  neighbors  to  make  use  of  it  as  they 
desired,  hut  who  did  not  by  any  act  give  bis 
neighbors  reason  to  l>elieve  that  such  pennissioo 
was  to  be  permanently  continued,  or  that  it 
would  be  recognized  as  a  right,  was  not  estop- 
ped from  denying  that  his  neighbors  had  any 
right  to  the  ditch  or  waters. 

[Rd.  Note. — ^For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  185;  Dec.  Dig.  I 
157.*J 

6.  Trial  ({  370*)— Submission  of  Issues  to 

Jdrt. 

Error  cannot  be  predicated  on  the  refusal 
of  the  court  In  a  suit  in  equity  to  submit  to 
the  jury  requested  interrogatories,  the  jury 
being  merely  advisory,  and  the  questions  to  bv 
submitted  within  the  discretion  of  the  trial 
court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  881;   Dec.  Dig.  {  370.*] 

Department  1.  Appeal  from  Superior 
Court  Siskiyou  County;  J.  S.  Beard,  Judge. 

Action  by  Henry  Ij.  Davis  and  others 
against  Ann   Martin  and  others.     From  a 
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Jadgment  for  defendants,  plaintiffs  appeal. 
Affirmed, 

Jas.  F.  Farraher  and  A.  h.  Shlnn,  for  ap- 
pellants. Ginis  &  GlUis,  B.  S.  Taylor,  and 
Jas.  R.  Tapscott,  for  respondents. 

SHAW,  J.  The  controvenq'  In  this  action 
Involves  the  respective  rights  of  the  parties 
to  the  use  of  the  waters  of  a  stream  known 
as  "Martin  Creek,"  which  rises  In  the  eastern 
part  of  the  lands  of  the  defendants  Ann  Mar- 
tin and  Brlce  M.  Martin  known  as  the  "Mar- 
tin Ranch,"  and  flows  westerly  through  said 
ranch  to  the  Little  Shasta  river,  having  a 
maximum  flow,  during  the  irrigating  season, 
of  300  miner's  Inches  measured  under  a  1- 
Inch  pressure. 

The  plaintlfll  iH.  I«.  Davis  Is  the  owner  of  a 
tract  of  land  containing  something  over  TOO 
acres,  situated  about  a  mile  south  of  the  Mar- 
tin ranch.  The  plaintiffs  J.  B.  Beaudrolt, 
Jennie  Beaudrolt,  and  Louisa  Beaudrolt  own 
a  tract  of  land  adjoining  that  of  Davis,  con- 
taining a'bout  380  acres.  The  defendants 
Chnrchlil  Company  and  Milton  F.  Martin 
>wn  a  large  tract  of  land  Immediately  south 
of  and  adjoining  the  Martin  ranch  aforesaid, 
and  known  as  the  "Walbrldge  Ranch."  In 
1652  R.  M.  Martin,  the  predecessor  in  inter- 
est «f  Ann  Martin  and  Brice  M.  Martin,  set- 
tled upon  the  lands  known  as  the  Martin 
rancb,  and  from  and  after  the  year  1856  be 
and  bis  successors  used  the  waters  of  the 
stream  for  the  Irrigation  of  sa|d  lands.  For 
that  purpose  they  constructed  a  ditch  to  car- 
ry the  waters  of  the  stream  southerly  there- 
from to  portions  of  the  Martin  ranch  adjoin- 
ing the  said  Walbrldge  ranch.  Prior  to  1859, 
by  consent  of  the  owners  of  the  Martin  ranch, 
the  owners  o>f  the  Walbrldge  ranch  extended 
the  ditch  to  said  Walbrldge  ranch,  and  there- 
after, with  the  consent  and  permission  of  the 
owners  of  the  Martin  ranch,  they  used  a  por- 
tion of  the  waters  of  said  stream  for  the  Irri- 
gation of  portions  of  the  said  Walbrldge 
ranch.  In  1859,  the  owners  of  the  Davis  and 
Beaudrolt  ranches  aforesaid  extended  the 
ditch  from  its  termination  on  the  Walbrldge 
randi  southerly  to  the  lands  owned  by  them, 
and  thereafter,  at  times  when  it  was  not  used 
on  either  the  Martin  rancb  or  Walbrldge 
rancb,  they  used  some  of  the  waters  of  said 
stream,  usually  one-fourth  thereof,  for  the 
Irrigation  of  their  lands,  obtaining  it  through 
and  by  means  o^said  ditch,  with  the  consent 
and  permission  of  the  owners  of  the  Martin 
ranch.  The  plaintiffs  Davis  and  the  Beau- 
droits  now  claim  a  right  by  appropriation  to 
a  part  of  the  waters  of  said  stream,  and  the 
right  to  maintain  the  said  ditch  from  the 
point  of  diversion  upon  the  stream  to  their 
lands  for  the  purpose  of  carrying  to  said  land 
their  portion  of  the  waters  of  said  stream. 
Defendants  Ann  Martin  and  Brice  M.  Mar- 
tin deny  this  right  and  assert  that  Davis  and 
the  Beandroits  have  no  right  or  interest  In 
the  water.     The  owners  at  the  Walbrldge 


ranch  seem  to  stand  indifferent  between  the 
other  two  parties.  Whatever  claim  they  may 
have  In  and  to  the  waters  of  the  stream  is 
derived  from  the  owners  of  the  Martin  ranch, 
and  between  these  two  there  is  no  contro- 
versy. 

Although  the  action  was  equitable  in  its 
nature,  the  court  called  a  Jury,  and  submit- 
ted certain  Issues  of  fact,  in  the  form  of 
questions,  which  were  answered  by  the  Jury, 
and  adopted  as  part  of  the  findings  of  the 
court  It  was  found  that  the  ditch  leading 
from  the  stream  was  extended  from  the  Wal- 
brldge ran<di  to  the  lands  of  the  plaintiffs 
about  the  year  1860,  with  the  knowledge  and 
consent  of  the  owners  of  the  Martin  ranch, 
and  that  thereafter  until  the  present  action 
was  begun,  whenever  the  water  could  be  ob- 
tained from  the  Martins,  the  ditch  was  used 
by  the  plaintiffs  tn  common  wltb  the  owners 
of  the  Walbrldge  ranch,  but  that  the  plain- 
tiffs did  not  purchase  or  otherwise  obtain  any 
right  from  the  defendants  or  their  predeces- 
sors to  enter  upon  the  ditdi,  or  to  extend 
the  same.  It  was  further  found  that  the  use 
of  the  water  of  the  said  stream  by  the  plain- 
tiffs was  with,  the  consent  and  permission  of 
the  owners  of  the  Martin  ranch,  and  that 
during  ail  this  time  the  defendants  Ann  Mar- 
tin and  Brice  M.  Martin,  and  their  predeces- 
sors in  Interest,  owners  of  the  Martin  ranch, 
had  complete  control  of  the  ranch,  of  the  wa- 
ter of  the  stream,  and  of  the  ditch  so  far  as 
it  extended  over  said  rancli,  and  used  the 
same  in  common  with  plaintiffs,  but  that  the 
plaintiffs  did  not  make  use  of  the  waters  of 
the  stream  under  a  claim  of  right.  On  these 
findings.  Judgment  was  given  in  fiivor  of  the 
defendants. 

In  addition  to  the  facts  above  found,  the 
court  adopted  a  question  put  to  the  Jury  and 
an  answer  thereto,  which  are  as  follows: 
"32.  To  what  extent,  if  any,  have  the  plain- 
tiffs, or  their  successors  in  interest,  by  act 
or  word  or  otherwise,  recognized  or  conceded 
the  right  of  R.  M.  Martin  and  his  successor 
In  interest  to  use  the  waters  of  said  Martin 
creek,  in  excess  of  90  inches  thereof,  meas- 
ured under  a  4-lnch  pressure,  on  the  Martin 
premises,  and  about  80  Inches,  measured  un- 
der a  4-inch  pressure,  on  the  Walbrldge  prem- 
ises? Answer.  It  was  used  by  the  consent  of 
the  Martins  and  by  the  interference  of  the 
plaintiffs."  Plaintiffs  claim  that  by  this  an- 
swer an  adverse  use  was  established  su£9- 
cient  to  give  them  title  to  the  waters  in  ex- 
cess of  the  amounts  mentioned.  We  do  not 
think  It  has  this  effect  Findings  are  to  be 
reconciled  if  possible,  and  they  are  to  be  giv- 
en that  interpretation  which  wUl  support  tlie 
Judgment  if  such  Interpretation  is  reasonable. 
It  is  somewhat  difficult  to  understand  exactly 
what  was  meant  by  this  question  and  answer. 
But  it  is  dear  that  it  cannot  be  construed  as 
a  contradiction  of  the  other  JSndings  to  the 
effect  that  the  use  of  the  water  was  by  the 
consent  and  permission  of  the  owners  of  the 
Martin  ranch. 
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XJipon  these  facts  Judgment  was  rlgbtfolly 
given  against  the  plaintiffs.  The  Martin 
ranch  abutted  upon  the  stream  and  the  ripa- 
rian rights  attaching  to  said  lands  by  rea- 
son of  this  contiguity  were  paramount  to  the 
rights  of  any  approprlator.  Being  the  own- 
ers of  the  land  bordering  Its  banlcs,  they 
could  control  Its  flow  and  prevent  others 
from  diverting  it  at  any  point  on  their  lands. 
There  was  no  evidence  or  finding  that  the 
plaintiffs  ever  obtained  iby  purchase  or  grant 
from  the  owners  of  the  Martin  ranch  any 
right  whatever  either  to  maintain  the  ditch 
over  that  ranch,  or  to  use  the  water  of  the 
stream.  They  could  not  obtain  It  in  any  oth- 
er way  except  by  prescription  or  pos8il)ly  by 
way  of  estopi)el.  No  length  of  time  of  use 
by  permission  will  gain  a  title  or  right  by 
prescription.  The  facts  are  insufficient  to 
constitute  an  estoppel,  either  as  to  the  ditch 
or  the  water.  In  Stoner  v.  Zuclcer,  14^  Cal. 
616,  83  Pac.  808,  113  Am.  St.  Rep.  301,  Zucb:- 
er's  right  to  the  water  was  not  disputed.  He 
had  constructed  a  ditch  to  carry  it  through 
the  land  of  Stoner,  under  a  parol  license  from 
Stoner,  at  an  expense  of  more  than  $7,000. 
The  revocation  of  the  license  would  cause 
Zucicer  to  lose  the  use  of  the  ditch.  It  was 
held  that,  after  such  expenditure  upon  the 
faith  of  a  license  which  from  its  very  nature 
was  to  be  continuous  in  use  it  could  not  be 
revolted  by  the  owner  of  the  land  over  which 
the  ditch  passed.  In  this  case  the  plaintiffs 
did  not  construct  any  ditch  over  the  lands 
of  the  defendants^  There  was  no  license  to 
mal^e  such  ditch,  and  no  license  to  use  the 
water  that  was  of  a  continuing  nature.  The 
finding  is  that  the  water  was  used  by  per- 
mission. The  evidence  tends  to  show  that 
R.  M.  Martin,  the  owner  of  the  Martin  ranch, 
was  a  man  of  generous  nature,  and  that  at 
times  when  he  did  not  find  it  necessary  or  con- 
venient to  use  the  water  of  the  stream,  he 
freely  allowed  It  to  run  through  his  ditch 
across  his  land  and  permitted  his  neighbors, 
including  the  plaintiffs,  to  malce  use  of  it  as 
they  desired.  There  Is  no.  evidence  that  he 
ever  promised  that  he  would  continue  to  al- 
low this  use,  or  that  he  would  allow  them  to 
use  it  at  all  when  the  water  was  required  on 
his  own  land.  It  does  not  appear  that  the 
plaintiffs  were,  by  any  act  of  the  owners  of 
the  Martin  ranch,  given  reason  to  believe 
that  this  permission  was  to  be  permanently 
continued,  or  to  believe  that  it  was  or  would 
be  recognized  as  a  right  There  was  some 
evidence  tending  to  show  that  the  plaintiffs 
and  their  predecessors  always  succeeded  in 
obtaining  some  water  from  the  creelc  when- 
ever they  desired  it  It  api)ears  however, 
that  application  therefor  was  always  made  to. 
the  owners  of  the  Martin  ranch  when  they 
were  using  the  water  at  the  time,  that  some- 
times the  plaintiffs  were  refused  any  part 
of  the  water,  and  from  all  the  evidence  it  is  a 
fair  inference  that  the  plaintiffs  and  their 


predecessor  always  recognized  die  soperior 
right  of  the  Martins  to  the  water  and  yielded 
to  their  wishes.  In  addition  to  this  there  is 
direct  evidence  that  for  many  years  immedi- 
ately preceding  the  action  the  owners  of  the 
Martin  ranch  had  exercised  complete  control 
over  the  diversion  of  the  water  from  the 
stream,  and  that  the  only  part  thereof  which 
the  plaintiff)!  succeeded  In  obtaining  for  use 
on  their  land  was  such  waste  waters  as  the 
ownet^  of  the  Martin  ranch  allowed  to  pass 
through  the  ditch  'beyond  their  boondaries. 

The  plaintiffs  complain  that  the  court  re- 
fused to  put  to  the  jury  certain  Interroga- 
tories requested  by  the  plaintiffs.  No  error 
can  be  predicated  upon  such  a  mllns  In  a 
case  of  this  character.  It  w«s  a  salt  In  equi- 
ty, and  the  Jury  was  merely  advisory.  It  was 
within  the  sound  discretion  of  the  court  to 
put  to  the  Jury  such  questions  as  it  saw  fit 
It  was  neither  compelled  to  call  a  Jury  at 
the  demand  of  the  plaintiffs,  nor  to  put  to 
them  any  questions  of  fiict  for  their  deter- 
mination. We  find  no  prejudicial  error  in 
the  record. 

The  Judgment  and  order  denying  a  new 
trial  are  afllrmed. 

We  concur:    ANGEJULOTTI,  J. ;  SLOSS,  J. 

(u  caL  A.  rat 
PEOPM)  V.  BARTI/ET.    (CJr.  147.) 
(Court  of  Appeal,  Second  District,  Califoniia. 
March  9,  1910.) 

1.  CannRAi.  -Law  ({  lOZS.*)—KtVKAX^—Jxmo- 

VENTS   APPEAI.ABIX— OBDKB   DCVTIKa    PBO- 

BATIOH. 

Tbe  eranting  or  denial  of  a  petition  for 
probation  oy  one  convicted  of  crime  is  entirely 
within  tbe  trial  court's  discretion,  and  an  or- 
der denying  probation  is  not  appealable. 

lEH.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1023.*1 

2.  IWDICTMENT    AMD    INFOBICATIOR    (|    111*)— 

Allegations— Pi.KADiNa    Exceptiows— Ca- 

FACITT     TO     CoUMrr     CBIHS— NBCE88ITT     OF 

Showing. 

The  information  need  not  negative  the  ex- 
ception contained  in  Pen.  Code,  |  26,  excepting 
children  under  14  yean  old  from  the  class  of 
persons  eapable  of  committing  crimes ;  the  in- 
formation on  its  face  not  preventing  the  ao- 
plication  of  the  presumption  that  one  intenoi 
tbe  ordinary  consequences  of  his  voluntary  act, 
as  provided  by  Code  Civ.  Proc.  {  1963. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  M  295-298;  Dec 
Dig.  {  lll.»] 

3.  CannNAi.  Law  (|  1144*)— BIvidexcb— Pu- 
8UMPTI0N8— Discharge  of  Final  Dutt. 

The  presumption  that  the  trial  conrt  did  its 
dnty  in  sentencing  one  convicted  of  barglary  t« 
state's  prison  would  negative  any  inference  in 
the  record,  which  referred  to  accused  l>otb  aa  a 
"i)oy"  and  a  "man,"  that  accused  was  not  over 
14  years  old,  so  as  to  be  incapable  of  com- 
mitting crime. 

[E)d.  Note.— For  other  cases,  see  Criminal 
Low,  Dec.  Dig.  i  1144.*] 

4.  Burglary  (J  19*)- Inpormatiok— Aixeoa- 

TI0N8— Intent— SuFFiciBNCT. 

An  information,  alleging  that  accused  fe 
loniously  and  burglariously  entered  a  building. 
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with  the  Intent  then  and  there  to  commit  the 
crime  of  larceny,  sufficiently  alleged  the  intent 
of  accused  to  coounit  the  offense  charged. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  §§  40-47;   Dec.  Dig.  i  19.*] 

R  Criminal   Law    (§   603*)— Oontinuanob— 

SUFFICIERCT  OF  APPLICATION. 

Where  accused's  motion  for  continuance 
■was  not  supported  by  affidavit,  and  his  counsel 
expressed  a  willingness  to  proceed  without  the 
witness  to  procure  whom  the  continuance  was 
asltpd,  upon  the  district  attorney's  statement 
that  such  person  was  a  fugitive  from  justice, 
the  motion  was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  608.*) 

a  Criminal  Law  (S  1159*)— Appeai^Pikd- 

ING6— Conclusiveness. 

A  jury  finding  upon  substantially  conflict- 
ing evidence  cannot  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {$  8074-3083:  Dec.  Dig.  { 
1150.*] 

7.  Witnesses  (J  388*)— Impeachment— Fodh- 

OATION. 

The  rule  that  a  witness  must  be  shown  a 

S articular  thing  or  statement  of  his  claimed  to 
e  in  the  record,  before  acquiring  his  assent 
thereto,  is  not  applicable,  where  the  witness  is 
asked  whether  he  made  a  certain  statement  dur^ 
ing  a  lon^  examination  by  a  question  assuming 
that  he  did  not  make  it,  as  a  negative  answer 
would  avoid  the  necessity  of  producing  the  rec- 
ord ;  bnt,  where  the  question  assumes  that  the 
language  stated  therein  was  the  testimony  of 
the  witness  at  the  preliminary  examination  for 
the  purpose  of  having  him  assent  thereto,  the 
witness  should  be  permitted  to  see  the  tran- 
script, or  have  his  testimony  on  the  preliminary 
examination  read  him  from  the  record,  and  that 
course  was  properly  pursued  where  the  question 
to  the  witness  was,  I  believe  you  said  in  your 
direct  examination  before  the  committing  maeia- 
trate  that  you  went  out  and  looked  around?" 
[Eld.  Note. — ^For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1233-1242;   Dec.  Dig.  {  38a*] 

a  Cbtminal  Law  (f  098*)— Tbial— DoxT  of 

COUBT. 

It  is  the  trial  court's  duty  to  see  that  the' 
trial  is  conducted  according  to  the  rules  of  evi- 
dence and  law,  whether  an  objection  is  taken  or 
not ;  so  that  the  trial  court  properly  called  coun- 
sel's attention  to  the  fact  that  certain  questions 
evaded  a  former  ruling  of  the  court,  though  no 
objection  was  made  to  such  qnestion. 

[B)d.  Note. — For  other  cases,  see  Criminal 
Lew.  Cent.  Dig.  §  1652 ;    Dec.  Dig.  f  698.*] 

9.  Witnesses  (j  358*)— Impeachment  of  Rsp- 

UTATION. 

One  testifying  to  the  ^neral  reputation  of 
accused  may  be  cross-examined  as  to  bis  knowl- 
edge of  pfirticular  instances  and  statements  re- 
lating to  particular  acts  of  accused  testified 
to  by  witness  so  as  to  discredit  his  opinion. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  (  1159;   Dec  Dig.  |  35a*] 

Appeal  from  Superior  Court,  Santa  Bar- 
bara County;  S.'  B.  Crow,  Judge. 

Charles  Bartley  was  convicted  of  burglary, 
and.  from  the  judgment  of  conviction  and  an 
order  denying  a  petition  for  probation,  he  ap- 
peals.   Affirmed. 

Jesse  P.  Osborne,  for  appellant  D.  S. 
Webb,  Atty.  Gen.,  and  George  Beebe,  Deputy 
Atty.  Gen.,  for  the  People. 


TAGGART,  J.  Information  for  burglary. 
Verdict  of  guilty  and  sentence  of  five  years 
in  the  state  prison.  There  Is  an  appeal  from 
the  Judgment  and  also  from  an  order  deny- 
ing defendant's  petition  for  probation.  The 
latter  order  rests  entirely  within  the  dis- 
cretion of  the  trial  court  and  is  not  made 
appealable  by  tbe  statute. 

The  Information,  after  stating  the  name, 
place,  and  date  of  tbe  otfense,  charges  that 
defendant  did  "willfully,  unlawfully,  felo- 
niously, and  burglariously  enter  a  building 
located  at  No.  15  Bast  Haley  street  In  the 
city  of  Santa  Barbara,  which  said  building 
then  and  there  belonged  to  one  BYank  Lousta- 
lot,  and  was  tben  and  there  used  by  the 
said  Frank  Loustalot  as  a  saloon  and  bar> 
room,  with  the  Intent  then  and  tbere  to  com- 
mit tbe  crime  of  larceny,"  etc.  In  support 
of  the  demurrer  to  this  Information,  it '  la 
urged  that  It  Is  insufficient.  In  that  It  no- 
where alleges  that  the  i)er8on  charged  was 
a  competent  person  or  one  capable  of  commit- 
ting a  crime ;  and  that  the  Intent  alleged  by 
the  Information  is  the  Intent  of  the  owner 
of  the  building,  and  not  the  Intent  of  the 
person  charged  with  the  offense.  The  flrat 
objection  appears  to  be  based  upon  the  theory 
that,  the  defendant  having  been  characterized 
as  "a  t>oy"  by  some  of  the  witnesses  at  the 
trial,  the  Information  should  have  contained 
some  allegation  negativing  the  Inference  that 
he  lacked  capacity  to  commit  crime.  Sec- 
tion 26  of  the  Penal  Code  says:  "All  persons 
are  capable  of  committing  crimes,  except" 
certain  enumerated  classes,  among  which  are: 
"(1)  Children  under  the  age  of  fourteen,"  etc. 
It  Is  not  necessary  to  negative  this  exception 
In  the  Information  any  more  than  It  Is  each 
of  the  other  seven  classes  of  persons  men- 
tioned who.'Upon  their  want  of  capacity  being 
shown,  would  be  held  not  responsible  for  of- 
fenses committed  by  them.  It  is  always  pre- 
sumed that  a  person  Intends  the  ordinary 
consequences  of  his  voluntary  act  (Code  Cly. 
Proc.  §  1963),  and  upon  the  face  of  this  In- 
formation there  Is  nothing  to  prevent  the 
application  of  this  presumption. 

If  the  evidence  could  be  considered  in  this 
connection,  we  would  stlU  be  called  upon  to 
say  that  there  Is  nothing  in  the  record  to 
show  that  tbe  "boy"  is  a  child  under  the  age 
of  14  years.  His  age  does  not  appear,  and, 
while  some  witnesses  speak  of  him  as  a  boy, 
he  Is  also  mentioned  as  a  man.  And  the  pre- 
sumption that  the  trial  court  did  Its  duty  in 
sending  him  to  state's  prison  would  negative 
any  Inference  from  the  record  that  he  was 
not  over  14  years  of  age. 

There  Is  nothing  In  the  other  point  raised 
on  the  demurrer  to  the  complaint ;  the  Intent 
is  sufficiently  clear. 

The  record  gives  no  support  to  appellant's 
objection  to  the  trial  court's  ruling  denying 
his  motion  for  a  continuance.  No  showing 
by  affidavit  was  made,  and  upon  the  state- 
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meot  by  tbe  district  attorney  that  the  wit- 
ness, to  procure  whose  attendance  the  con- 
tinuance was  sought,  was  a  fugitive  from 
justice,  counsel  for  defendant  expressed  his 
willingness  to  proceed  without  the  witness. 
The  record  does  not  sustain  the  contention  of 
appellant  that  the  court  would  not  permit 
him  to  file  an  affidavit  making  a  showing  in 
this  regard. 

The  verdict  Is  fully  supported  by  the  evi- 
dence in  the  record.  It  Is  unnecessary  to 
state  -either  the  facts  or  a  summary  of  them. 
Every  element  of  burglary  In  the  flrst  degree 
was  established.  If  the  use  of  the  term  "boy" 
by  counsel  and  some  of  the  witnesses  could 
be  considered  as  evidence  tending  to  show 
that  defendant  had  not  reached  the  age  at 
which  he  could  be  held  legally  responsible  for 
crime,  the  use  of  the  term  "man"  would  be 
equally  available  to  show  the  contrary,  and 
thus  there  would  be  a  substantial  conflict  up- 
on this  Issue,  which  the  verdict  of  the  jury 
has  settled,  against  appellant's  contention, 
beyond  disturbance  by  this  court. 

The  rulings  of  the  court  upon  the  admis- 
sion of  evidence  which  are  com^dained  of 
were  not  erroneous.  The  proper  practice 
when  cross-examining  a  witness  by  aslciug 
him  what  his  testimony  was  upon  a  former 
trial  of  the  cause,  or  at  the  preliminary  ex- 
amination upon  a  felony  charge,  is  well  es- 
tablished. Where  an  attempt  is  made  to 
put  into  the  witness'  mouth  language  which 
is  stated  to  be  his  testimony  given  at  the  pre- 
liminary examination  for  the  purpose  of  hav- 
ing him  assent  thereto,  it  Is  only  fair  and  just 
to  the  witness  that  he  should  be  permitted 
to  see  the  transcript,  or  have  tbe  testimony 
read  to  him  froth  the  record,  If  there  be  such 
a  record  at  band,  and  tbe  court  properly  re- 
quired this  to  be  done  in  this  case.  The 
distinction  between  the  question  presented 
here  and  that  passed  upon  by  the  Supreme 
Court  in  People  v.  Bart,  153  Gal.  261,  94  Pac. 
1042,  Is  dear  and  evident.  The  questions 
to  which  objections  of  the  people  were  sus- 
tained in  that  case  were  distinguished  by  the 
court  as  merely  preliminary,  but  they  were 
also  of  such  a  character  that  they  could  not 
have  been  effectively  and  conveniently  aslsed 
by  reading  the  record  of  the  testimony  of  the 
witness  given  at  the  preliminary  examina- 
tion. In  the  case  before  us  the  question  is: 
"Now,  Mr.  Brusatort,  I  believe  you  said  in 
your  direct  examination  before  the  commit- 
ting magistrate  that  you  went  out  and  look- 
ed around?"  In  the  Hart  Case,  after  the 
witness  had  testified  on  direct  «camlnation 
that  a  certain  statement  had  been  made,  he 
was  asked  on  cross-examination:  "Tou  did 
not  make  this  statement  on  the  preliminary 
examination,  did  you?"  An  objection  to  this 
being  sustained,  he  was  asked:  "Why  did 
you  not  malce  this  statement  on  the  prelimi- 
nary examination?"  And  again:  "In  your 
testimony  on  the  preliminary  examination 
did  you  then  and  there  tell  all  you  knew 
about  the  case?'*    The  rule  requiring  that  a 


witness  must  be  shown  a  particular  thing 
claimed  to  be  in  the  record  before  assentlns 
to  its  presence  cannot,  for  reasons  of  con- 
venience, be  applied  where  the  witness  is  call- 
ed upon  to  remember  whether  or  not  he 
made  a  particular  statement  during  the 
course  of  a  lengthy  examination,  which  makes 
a  voluminous  record,  which  statement  the 
question  assumes  not  to  be  in  the  record.  In 
the  latter  Instance  a  negative  answer,  that 
desired  and  expected  by  the  cross-examiner, 
would  avoid  tbe  necessity  of  Introducing  tbe 
entire  record  for  the  purpose  of  showing  that 
no  such  testimony  had  been  given  by  the 
witness  on  the  former  occasion.  This  rule 
In  relation  to  the  establishing  of  a  negative 
Is  well  recognized.  The  ruling  of  the  court 
upon  this  matter  might  well  have  been  assum- 
ed to  t>e  acquiesced  in  by  appellant,  were  It 
not  for  the  preservation  of  the  objection  by 
the  amendment  to  section  647,  Code  Civ. 
Proc.,  made  in  1909  (St.  1909,  c.  355).  This 
view  is  strengthened  by  tbe  pursuit  of  tbe 
Information  sought  to  be  elicited  by  the  ques- 
tion by  the  adoption  of  the  course  suggested 
by  the  court,  which  rendered  the  rtdlng  with- 
out prejudice. 

It  was  not  improper  for  the  trial  judge 
to  call  the  attention  of  counsel  for  defoad- 
ant  to  the  fact  that  his  questions  were  an 
evasion  of  a  former  ruling  of  the  court  where 
the  district  attorney  made  no  objection.  It 
is  the  duty  of  a  judge  to  see  that  a  trial  is 
conducted  in  accordance  with  the  roles  of 
evidence  and  law  as  these  appear  to  him. 
whether  counsel  object  or  not.  The  trial  of 
a  cause  Is  not  to  be  conducted  as  if  It  were 
the  playing  of  a  game  by  the  parties  and 
tbieir  attorneys,  at  which  the  jud^e  sits  to 
arbitrate  disputed  questions  of  law  or  prac- 
tice only  When  called  upon  by  one  or  the  oth- 
er or  both  of  tbe  parties,  but  as  an  adminis- 
tration of  the  law  for  the  purpose  of  secur- 
ing a  hearing  on  the  merits  of  the  cause,  and 
It  Is  the  duty  of  the  judge  trying  the  cause 
to  assume  the  directing  hand  whenever  this 
end  is  not  being  accomplished,  assuming  to 
net,  however,  only  within  his  constitutional 
province  of  stating  the  testimony  and  declar- 
ing the  law.  There  was  no  intimation  in 
the  conduct  of  the  judge  in  this  cause  that 
could  in  any  manner  have  conveyed  to  the 
jury  that  he  had  an  opinion  as  to  tb6  guilt  or 
Innocence  of  tbe  defendant 

We  see  nothing  in  the  other  assIgnmoitB 
of  error,  in  relation  to  the  admission  and 
rejection  of  evidence,  prejudicial  to  the  de- 
fendant The  examination  of  the  witnesses 
by  the  district  attorney  assigned  as  miscon- 
duct was  within  the  scope  of  proper  exami- 
nation In  the  case  of  the  sheriff,  and  of  prop- 
er cross-examination  in  the  case  of  the  wit- 
ness McCaughey.  A  witness  who  testlfles  to 
the  general  reputation  of  a  defendant  may 
be  asked  on  cross-examination  as  to  his  or 
her  knowledge  of  particular  Instances  and 
statements  made  by  the  witness  relating  to 
particular  acts  of  the  defendant  tending  to 
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discredit  tbe  opinion  given.  Wliere  sadi 
qnestlons  are  asked  in  good  faith  by  a  dis- 
trict attorney,  there  la  no  misconduct,  and 
sud)  was  tbe  case  here. 

There  being  no  prelndiclal  error  in  the 
record,  the  judgment  is  affirmed. 

ife  concur:    ALLEN,  P.  J. ;  SHAW,  J. 


(U  Cal.  A.  22) 

HUGHES  MFG.  &  LUMBER  CO.  t.   WIL- 
COX.    (Civ.  764.) 

(Conrt  of  Appeal,  Second  District,  CaJiforDia. 
March  10,  1910.  Rehearing  Denied  April  4, 
1910:  Denied  by  Supreme  Court,  May  9, 
1910.} 

1.   OORPOKATIONS     (§     76*)  —  STOCKHOLDBBB — 

CoNTBAOT— Acceptance. 

Any  agieement  showiog  an  intention  to  be- 
come a  stockholder  in  a  corporation  is  suffi- 
cient, though  there  is  no  formal  agreement; 
and,  where  a  number  of  persons  already  stock- 
holders agree  among  themselves  in  writing  to 
take  up  the  unissued  stock  of  a  corporation,  pur- 
suant to  a  proposal  of  the  board  of  directors  to 
issue  the  stock  to  them  on  certain  terms,  the 
Selivery  of  the  agreement  to  the  secretary  of 
the  corporation  constituted  an  acceptance  of 
the  proposal  of  the  board,  so  as  to  make  such 
persons  stockholders  as  to  the  anissued  stock. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  {  76.*] 

i.  CoBPORATioNB  (8  76*)— Subscription  fob 

Stock— Modification. 

Where  certain  stockholders  agreed  to  take 
ip  the  unissued  stock  of  a  corporation,  under 
m  agreement  by  which  they  were  to  receive 
corporate  bonds  as  a  bonus,  a  subsequent  resolu- 
ion  of  such  stockholders  to  receive  corporate 
lotes  instead  of  the  bonds  was  a  modification  of 
be  subscription  agreement  by  consent. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
>ec.  Dig.  i  76.*] 

;.  Corporations  (5  04»)—Stookhoi,deb8— Ex- 
istence or  Relation. 

Payment  for  corporate  stock  and  the  volun- 
ary  acceptance  of  bonus  notes  of  the  corpora- 
ion,  which  were  given  to  induce  the  subserip- 
ion,  made  the  persons  paying  therefor  and  ac- 
epting  the  notes  stockholdeis,  though  no  stock 
ertiiicates  were  issued. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
!ent  Dig.  I  435;  Dec.  Dig.  §  94.*] 

.   Corporations  (8  81*)— Subscription  fob 
Stock- Waiver  op  Provisions. 

Even  if  an  agreement  between  the  directors 
t  a  corporation  and  certain  persons  for  the 
suance  of  bonus  bonds  to  induce  such  persons 
t  purchase  stock  was  a  condition  precedent  to 
le  enforcement  of  the  agreement  to  take  the 
:ock,  the  voluntary  acceptance  of  corporate 
3  tea  in  lieu  of  the  bonds  waived  such  condi- 
on. 

rEid.  Note.— For  other  cases,  see  Corporations, 
ec.  Dig.  {  81.»] 

Corporations  (J  243*)  —  LiABitrrr  of 
Stockholders  —  Statutory  Liabiutt  — 
••Owner"— "Stockholder." 

Const,  art  12,  {  3,  and  Civ.  Code,  g  322, 
afce  each  stockholder  of  a  corporation  individ- 
illy  liable  for  such  proportion  of  its  debts  in- 
rced  while  he  waa  a  stockholder  as  the  shares 
roed  by  him  bear  to  the  whole  of  the  sub- 
ribed  shares  of  the  corporation,  and  the  Code 
rtion  also  provides  that  the  term  "stockhold- 
"     as  used  therein   applies,  not  only  to  such 

appear  by  the  corporate  books  to  be  such. 


but  to  every  equitable  owner  of  stock  though 
it  is  on  the  books  in  another's  name.  Const 
art  12,  {  14.  requires  books  to  be  kept  by 
the  corporation  wherein  shall  be  recorded  the 
amount  of  the  capital  stock  subscribed,  the 
names  of  tbe  owners,  and  the  amount  of  stock 
owned  by  each.  Held,  that  the  stockholders 
were  not  bound  to  see  that  not  only  their  own 
names,  but  also  the  names  of  all  other  stodc- 
holders,  were  entered  on  the  books  as  such, 
and  that  it  would  not  be  presumed  that  the  cor- 
poration had  entered  the  names  of  all  stock- 
holders on  its  books,  so  as  to  prevent  a  stock- 
holder from  showing  other  subscriptions  than 
those  shown  by  the  corporate  books,  when  sued 
on  his  statutory  liability  under  section  322,  so 
as  to  reduce  the  amount  of  such  liability;  the 
terms  "owner"  and  "stockholder"  in  the  statute 
including  the  real  owner,  though  bis  name  does 
not  appear  on  the  corporate  books  as  owner. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  8  243.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6.  pp.  5134-6151:  vol.  8,  p.  7744;  vol.  7, 
pp.  ^7,  6668;  vol.  6,  p.  7804.1 

6.  Corporations  (8  243*)— Statutort  Lia- 
bilitt— llabilitt  of  one  not  owheb— 
Grounds  of  Liability— Estoppel. 

The  statutory  liability  of  one  not  the  real 
owner  of  stock,  but  who  appears  on  the  cor- 
porate books  as  an  owner,  is  based  upon  bis  es- 
toppel to  deny  ownership. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  8  243.*] 

7.  Corporations  (S  94*)—Stookholdkbs— Is- 
sue OF  Certificates— Necessity. 

The  issuance  of  certificates  of  stock  is  not 
necessary  to  make  one  a  stockholder  in  a  cor- 
poration. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  8  "435;    Dec  Dig.  8  94.*] 

8.  B\'idence  (|  157*)  — Parol  Evidence — 
Corporate  Records  —  Proceedings  —  Ab- 
sence OF  Minutes. 

The  minutes  of  the  proceedings  of  the 
board  of  directors  of  a  corporation  are  at  most 
prima  facie  evidence  thereof,  and  such  proceed- 
ings may  be  shown  by  parol  evidence  in  absence 
of  minute  entries. 

[Ed.  Note. — FV>r  other  cases,  see  EMdence, 
Dec;  Dig.  8  157.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   George  H.  Button,  Judge. 

Action  by  tbe  Hugbes  Manufacturing  & 
Lumber  Company  against  Fred  E.  Wilcox. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.    Affirmed. 

W.  G.  Van  Pelt  and  Gray,  Barker,  Bowen, 
Allen,  Van  Dyke  &  Jutten,  for  appellant 
W.  S.  Wright,  for  respondent 

.SHAW,  J.  Tbls  is  an  action  to  enforce 
defendant's  statutory  liability  as  a  stockhold- 
er of  tbe  Brand  Manufacturing  Company,  a 
corporation,  for  tbe  value  of  certain  lumber 
and  building  materials  sold  and  delivered  to 
said  corporation  by  plaintiff.  The  only  point 
in  controversy  Is  the  extent  of  defendant's 
liability.  Plaintiff  contends  that  at  tbe  time 
of  the  transaction  had  with  the  Brand  Man- 
ufacturing Company  only  530  shares  of  Its 
authorized  capital  stock  of  $100,000  had  been 
issued  or  sold,  of  which  number  defendant 
was  the  owner  of  105  shares  of  the  par  val- 


or otber  caaea  see  same  topic  and  section  NDMBBR  in  Dec.  *  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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ne  of  $100  each,  thos  fixing  th«  defendant's 
statutory  liability  at  »»»/bso  of  the  amount 
due  plaintiff  from  the  corporation.  On  the 
other  hand,  defendant  contends  that  at  the 
time  the  corporation  became  indebted  to 
plaintiff  the  outstanding  and  subscribed  cap- 
ital stock  consisted  of  1,000  shares  of  the  par 
value  of  $100  each,  of  which  be  owned  135 
shares,  thus  making  the  amount  for  which  he 
was  liable  >»»/iooo  ot  such  indebtedness,  in- 
stead of  'o»/b3o,  as  contended  for  by 
plaintiff.  The  court  rendered  judgment  In 
accordance  with  the  contention  of  defendant, 
from  which  plaintiff  appeals. 

The  case  was  tried  upon  an  agreed  state- 
ment of  facts,  from  which  it  appears  the  au- 
thorized capital  of  the  corporation  was  $100,- 
000,  divided  Into  1,000  shares  of  the  par  val- 
ue of  $100  each,  and  that  at  the  time  the  in- 
debtedness was  created,  to  wit,  January  1, 
1907,  the  journal,  ledger,  and  stock  book  of 
the  corporation  showed  that  certificates  for 
630  shares  of  such  stock,  and  no  more,  had 
been  issued,  and  that  defendant,  as  shown  by 
said  books,  was  the  owner  and  holder  of  105 
shares  thereof,  and  no  more;  that  the  min- 
ute book  of  the  Brand  Manufacturing  Com- 
pany disclosed  that  during  the  summer  of 
1906  the  board  of  directors  discussed  plans 
tar  disposing  of  the  unissued  stock  of  the  cor- 
poration, and  at  a  meeting  of  the  board  held 
on  August  29,  1906,  decided  that  all  the  treas- 
ury stock  should  be  sold,  and  offered  the  same 
for  sale  to  Its  stockholders.  On  December 
6,  1906,  at  a  meeting  of  the  board  of  direct- 
ors, it  was  proposed  to  create  a  bonded  In- 
debtedness of  $50,000.  out  of  which  there 
should  be  Issued  to  the  subscribers  for  the 
470  shares  of  the  unissued  stock  of  the  cor- 
poration bonds  in  an  amount  equal  to  the 
par  value  of  the  stock  for  which  they  sub- 
scribed; that  thereupon,  on  December  8, 
1906,  defendant  and  others  agreed  among 
themselves  In  writing  to  take  the  entire 
amount  of  unissued  treasury  stock  of  470 
shares  upon  the  terms  and  conditions  of 
said  proposal,  each  subscribing  for  the  num- 
ber of  shares  set  opposite  his  respective 
name;  defendant  subscribing  for  30  shares 
of  the  stock.  This  agreement  was  delivered 
to  the  secretary  of  the  company,  and  at  a 
meeting  held  on  December  8th  the  board  of 
directors  agreed  that  the  subscribers,  on 
paying  the  money  under  their  subscriptions, 
should  receive  interim  notes  from  the  com- 
pany to  hold  until  the  bonds  could  be  finally 
printed  and  delivered,  but  no  minute  entry 
of  this  agreement  appears  In  the  minute 
book.  Defendant  subscribed  for  30  shares  of 
the  stock,  and  he  and.  the  other  signers  of 
the  agreement  in  due -course  paid  the  amount 
of  their  respective  subscriptions,  covering 
the  entire  470  shares  of  stock,  and  part  of 
them,  including  defendant,  received  the  in- 
terim notes  referred  to  covering  the  amount 
of  their  respective  subscriptions,  hut  no  cer- 
tificates of  stock  were  ever  issued.    On  May 


14,  1907,  at  a  meeting  of  the  board  of  dIrec^ 
ors,.lt  was  resolved  that  the  company  go  Into 
liquidation,  and  at  a  subsequent  meeting  of 
the  stockholders  of  the  company,  held  on 
May  24,  1907,  at  which  all  of  the  subscribers 
of  the  470  shares  of  stock,  together  with 
two-thirds  of  the  old  stockholders,  were  pres- 
ent, it  was  resolved  by  said  stockholders 
that,  instead  of  issuing  the  bonds  authorized 
by  the  board  of  directors  at  the  meeting 
held  on  December  S,  1906,  the  president  and 
secretary  be  authorized  and  directed  to  is- 
sue the  company's  notes  payable  on  demand 
to  such  stockholders  as  had  not  already  re- 
ceived notes  to  cover  cash  advanced  by  them 
to  the  company  upon  subscriptions  for  stock 
for  which  they  liad  expected  the  company's 
bonds,  the  said  notes  to  be  dated  as  of  even 
date  with  the  dates  on  which  such  subscrib- 
ers had  paid  In  the  amounts  of  their  subscrip- 
tions to  the  stock  of  said  company,  which 
notes  were  Issued  and  delivered  In  accord- 
ance with  such  resolution;  and  it  was  fur- 
ther unanimously  resolved  that  said  meeting 
ratify  and  confirm  all  the  acts  of  the  board 
of  directors  done  subsequent  to  tbe  last 
stockholders'  meeting.  Subsequently,  the 
company  was  by  its  creditors  thrown  into 
bankruptcy,  which  proceedings  are  still  pend- 
ing. 

Appellant  contends  that  the  corporation 
was  not  a  party  to  the  agreement  signed  by 
defendant  and  others,  who  "agreed  together 
to  join  in  taking  up  the  treasury  stock  of 
the  corporation,"  upon  the  understanding 
that  they  should  have  a  bonus  in  7  per  cent, 
bonds  of  the  corporation.  Delivery  to  the 
secretary  of  the  company  of  the  agreement 
whereby  the  subscribers  agreed  to  take  the 
470  shares  of  stock  constituted  an  accept- 
ance of  the  proposal  made  by  tbe  board  of 
directors.  The  substitution  of  notes  of  the 
corporation,  which  the  subscribers  accepted 
In  lieu  of  bonds,  was  to  such  extent  a  modi- 
fication of  the  agreement  by  consent  A» 
thus  modified,  the  contract  was  fully  execut- 
ed. No  formal  contract  is  required  to  con- 
stitute one  a  stockholder  in  a  corporation. 
"Any  agrreement  by  which  a  person  shows 
an  intention  to  become  a  stockholder  is  suf- 
ficient" Cook  on  Corporations,  $  52.  In 
this  case,  disregarding  the  ag;reement  pay- 
ment for  the  stock  and  voluntary  acceptance 
of  the  bonus  agreed  upon  in  the  form  of 
notes  executed  and  delivered  by  the  corpora- 
tion was  clearly  sufficient.  In  tbe  absence  of 
other  obje^lon,  to  constitute  defendant  and 
his  associates  owners  of  the  shares  of  stock 
to  the  extent  of  their  respective  subscrip- 
tions. Conceding  the  subscription  to  have 
been  conditional  upon  the  issuance  of  the 
bonds,  as  claimed  by  appellant,  and  that 
without  complying  with  the  condition  the 
corporation  could  not  have  enforced  the  con- 
tract, nevertheless,  this  condition  was  waiv- 
ed by  the  voluntary  acceptance  of  the  note* 
In  lieu  of  the  proposed  bonds. 
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No  «»try  appears  In  the  books  of  the  cor- 
poratloD  showing  defendant  to  be  the  holder 
of  these  30  shares  of  stock,  for  which  he  had 
subscribed  and  paid  the  purchase  price  there- 
of. Appellant  contends  that  by  reason  of  this 
fact  defendant  cannot  as  regards  these  shares 
be  deemed  a  stockholder  In  the  company ;  In 
other  words,  that  we  must  Indulge  In  the  con- 
clusive presumption  that  the  corporation 
compiled  "with  the  provisions  of  section  14, 
art.  12,  of  the  Constitution,  which  requires 
that  books  be  kept  by  the  corporation  where- 
in "shall  be  recorded  the  amount  of  capital 
stock  subscribed  and  by  whom,"  together  with 
"the  names  of  the  owners  of  Its  capital  stock 
and  the  amount  owned  by  tbem  respectively," 
and  that  the  statutory  liability  of  a  stock- 
holder mast  be  based  upon  the  ownership 
and  amount  of  capital  stock  subscribed  as  ap- 
pears from  the  entries  In  the  books.  We 
find  no  authority  In  support  of  this  position. 
It  Is  contrary  to  section  3,  art  12,  of  the  Con- 
stitution, and  In  direct  conflict  with  the  pro- 
Tlsions  of  section  322,  Civ.  Code,  which  pro- 
Tides:  "Each  stockholder  of  a  corporation  Is 
Ipdivldually  and  personally  liable  for  such 
proportion  of  all  Its  debts  and  liabilities  con- 
tracted or  Incurred  during  the  time  he  was 
a  stockholder  as  the  amount  of  stock  or 
shares  owned  by  him  bears  to  the  whole  of 
the  subscribed  capital  stock  or  shares  of  the 
corporation.  •  •  •  xhe  term  stockholder, 
as  used  In  this  section,  applies  not  only  to 
such  persons  as  appear  by  the  books  of  the 
corporation  to  be  such,  but  also  to  every 
equitable  owner  of  stock,  although  the  same 
appears  on  the  books  in  the  name  of  another." 
Neither  section  3,  art.  12,  nor  said  section  322, 
limits  the  ownership  of  shares  of  stock  to  one 
whose  name  appears  upon  the  books  of  the 
corporation  as  the  owner"  thereof.  The  Con- 
stitution (section  14,  art.  12)  imposes  upon  a 
corporation  the  duty  of  entering  In  books 
kept  for  that  purpose  the  amount  of  Its  sub- 
scribed capital  stock,  by  whom  subscribed, 
the  names  of  the  owners  of  its  stock,  and 
number  of  shares  owned  by  them,  respective- 
ly. Failure  to  perform  such 'duty  by  the  cor- 
poration, however,  cannot  be  Imputed  to  the 
owner  of  the  stock,  who  has  a  right  to  as- 
sume that  the  proper  book  entries  are  made. 
No  duty  devolves  upon  the  purchaser  of  stock 
to  see  that,  not  only  bis  name,  but  the  names 
of  all  other  purchasers,  together  with  the 
number  of  shares  owned  by  them,  respective- 
ly, are  entered  In  the  corporate  books.  Hence, 
In  the  absence  of  facts  constituting  an  es- 
toppel— and  none  appears  here — his  liability 
is  unaffected  by  such  neglect  of  duty  on  the 
part  of  the  corporation.  The  term  "stock- 
holder" or  "owner,"  as  used  In  the  statute,  is 
not  confined  to  one  who  appears  upon  the 
books  of  the  corporation  as  such,  but  to  the 
real  owner,  notwithstanding  the  fact  that 
the  stock  as  shown  by  the  books  appears  in 
the  name  of  another.  While  the  latter, 
though  not  the  owner  may  be  required  to  re- 


spond to  a  creditor  of  the  corporation,  such 
liability  is  based,  not  upon  ownership,  but 
upon  grounds  of  estoppel  to  deny  ownership. 
O'Connor  v.  Wltherly,  111  Cal.  523,  44  Pac. 
227;  Balnea  v.  Babcock,  95  Cal.  581,  27  Pac. 
674,  30  Pac.  776,  29  Am.  St.  Rep.  158;  Abbott 
V.  Jack,  136  Cal.  510,  69  Pac.  257;  Hurlburt 
V.  Arthur,  140  Cal.  103,  73  Pac.  734,  98  Am. 
St.  Rep.  17.  To  hold  that  a  creditor  of  a  cor- 
poration cannot  recover  from  an  owner  of 
stock  upon  a  statutory  liability  because  the 
corporation  has  neglected  to  make  the  proper 
book  entries  of  his  holdings,  showing  him 
to  be  a  stockholder,  would  nullify  the  pro- 
visions of  both  the  Constitution  and  statute. 
This  being  true,  then,  In  the  absence  of  acts 
constituting  an  estoppel,  the  converse  of  the 
rule  must  likewise  be  true,  namely,  that 
where  the  corporate  books  fall  to .  disclose 
an  Increased  subscription  of  stock,  by  reason 
of  which  increase  (whether  his  own  subscrip- 
tion or  that  of  another,  or  both)  the  stock- 
holder's liability,  as  In  the  case  at  bar.  Is 
less  than  It  would  otherwise  be,  be  is  enti- 
tled to  establish  such  fact  and  insist  upon 
his  statutory  liability  being  fixed  upon  such 
basis. 

Appellant  has  cited  a  number  of  cases  In 
support  of  its  contention.  As  examination 
of  these  cases  will  disclose  the  fact  that  the 
creditor  was  pursuing  one  whose  name  ap- 
peared upon  the  books  of  the  corporation  as 
a  stockholder,  but  who  denied  liability  upon 
the  ground  that  be  was  not  the  owner  of  the 
stock,  and  where  recovery  was  bad  It  was 
based  upon  grounds  of  estoppel.  See  cases 
above  cited.  *  And  where  recovery  was  de- 
nied against  one  who  was  not  In  fact  the 
owner,  but  appeared  upon  the  books  to  be  a 
stockholder.  It  was  due  to  a  finding  that  he 
was  not  guilty  of  acts,  either  of  omission  or 
commission,  which  would,  as  against  the 
creditor  of  the  corporation,  estop  him  from 
denying  ownership.  Welch  v.  Gillelen,  147 
Cal.  571,  82  Pac.  248;  Shattuck  v.  GlUelen, 
154  Cal.  779,  99  Pac.  348. 

The  fact  that  no  stock  was  issued  to  de- 
fendant and  the  other  subscribers  is  Immate- 
rial. Issuance  of  the  certificates  of  stock  is 
not  necessary  to  constitute  one  a  stockholder 
or  o-wner  of  shares  in  a  corporation.  Garret- 
son  V.  Crude  Oil  Co.,  146  CaL  188,  79  Pac 
838;  California  S.  Hotel  Co.  v.  Callander, 
94  Cal.  120,  29  Pac.  859,  28  Am.  St  Rep.  «9; 
Pacific  Prult  Co.  v.  Coon,  107  Cal.  447,  462. 
40  Pac.  542.  It  Is  likewise  inmiaterlal  that 
the  minutes  failed  to  disclose  the  action  of 
the  board  taken  in  regard  to  certain  matters. 
At  most,  the  minutes  of  the  proceedings  of 
the  board  of  directors  are  prima  facie  evi- 
dence only  of  Its  acts.  In  the  absence  of 
minute  entry  of  Its  proceedings  they  may 
be  proved  by  parol  evidence.  The  agreed 
statement  of  facts  upon  which  the  esse  was 
submitted  shows  the  amount  of  the  subscrib- 
ed capital  stock  of  the  corporation  to  have 
been  $100,000  divided  Into  1,000  shares  of 
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the  par  value  of  $100  each,  of  which  defend- 
ant was  the  owner  of  135  sharea. 
The  Judgment  Is  afBrmed. 

We  concur:    ALLEN,  P.  J.;  TAGGART,  J. 


(U  Cal.  A.  29) 

BROWN  V.   CALDWELL  et  al.     (Ciy.  775.) 

(Court  of  Appeal,   Second   District,  California. 
March  10,  1910.) 

1.  Judgment  (J  279*)— JuDairewT  Boli>-Con- 
_  TENTS— Notice  of  Appearance. 

The  notice  of  appearance  which  defendant 
may  give  to  plaintiff  or  which  his  attorney  may 
ciTe,  as  authorized  by  Code  Civ.  Proc.  i  1014, 
18  no  part  of  the  judgment  roll  defined  by  sec- 
tion 670. 

(Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  iS  546-651 ;   Dec.  Dig.  {  279.»J 

2.  Appeal  and   Ebrob   (|  664*)  —  Recobd  — 
JuDOMKNT  Roll. 

The  failure  to  serve  a  defendant  with  a 
gammons  and  the  absence  of  an  answer,  demur- 
rer,  or  other  appearance  on  his  part,  all  of 
which  appears  from  the  judgment  roll,  is  not 
inconsistent  with  the  ncital  in  the  judgment 
tliat  be  appeared  in  one  of  the  other  modes 
authorized  by  law,  evidence  of  which  is  no  part 
of  the  judgment  roll,  and  on  appeal  by  defendant 
on  the  judgment  roll  alone  the  recital  in  the 
judgment  must  be  taken  as  at  least  prima  facie 
true,  so  that  the  judgment  will  not  be  reversed 
for  want  of  jurisdiction  over  the  person  of  de- 
fendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  G64.*] 

8.  Appeal  and  Ebbob  (f  934*)  —  Recobd  — 

Pbesuhptions. 

All  presumptions  on  appeal  are  in  favor  of 
the  correctness  of  the  judgment,  and,  where  a 
recital  in  the  judgment  on  appeal  on  the  judg- 
ment roil  alone  finds  support  in  other  portions 
of  the  record  which  under  any  condition  of 
facts  could  exist,  it  will  be  presumed,  in  the  ab- 
sence of  any  contradictory  showing,  that  such 
condition  of  facts  existed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3777-37S1;  Dea  Dig.  ( 
934.*] 

4.  Appeal  and  Bbbob  (|  907*)  —  Recobd  — 

Presumptions. 

Where  the  trial  court  found  that  defendant 
appeared  by  attorney,  the  court  on  appeal  on  the 
judgment  roll  alone  must  presume,  in  the  at>- 
sence  of  a  contrary  showing,  that  the  evidence 
supported  the  finding. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
EJrror,  Cent  Dig.  §{  2911-2916,  3G7S,  3G74, 
3676,  3678;   Dec.  Dig.  §  907.*] 

6.  Judgment  (§  120*)— Detault  Judoment— 

Appearance  of  Defendant. 

Where  the  court  obtained  jurisdiction  of 
the  person  of  defendant  by  reason  of  his  ap- 
pearance, no  formal  entry  of  his  default  was 
necessa^  to  enable  it  to  render  judgment 
against  him. 

[Eld.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  210;  Dec.  Dig.  S  120.*] 

6.  Judgment  ($  118*)— Default  Judombnt— 
Extent  of  Relief. 

Under  Code  Civ.  Proc.  $  580,  providing 
that  the  relief  granted  to  plaintiff,  where  there 
la  DO  answer,  cannot  exceed  that  which  be  shall 
have  demanded  in  bis  complaint,  a  recovery 
against  a  defendant  who  appears  by  attorney. 


but  who  does  net  answer,  cannot  exceed  the 
sum  prayed  for  in  the  complaint 

[Ed.  Note. — For  other  cases,  see  Jndgmeot 
Cent  Dig.  {  234;   Dec.  Dig.  {  lia*] 

7.  Judgment  (I  118*)— Default  Judgment- 
Extent  OF  Relief. 

Where  a  defendant  by  his  answer  raiaea  no 
issue  as  to  the_  sum  claimed  to  be  due  and  un- 
paid in  an  action  on  a  note,  the  recovery  can- 
not exceed  the  sum  prayed  for  in  the  complaint 
[E3d.  Note.— For  other  casea,  see  Judgment 
Cent  Dig.  {234;  Dec.  Dig.  {  118.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frederick  W.  Honser,  Judge. 

Action  by  John  Brown  against  H.  J.  Cald- 
well and  another.  From  a  judgment  for 
plaiutiif,  defendants  appeal.  Modified  and 
affirmed. 

Watklns  ft  Blodget,  for  appellants.  T.  M. 
Stewart  and  Hester,   Merrill  &  Craig,  for 

respondent 

SHAW,  J.  Action  to  recover  from  defend- 
ants on  their  joint  and  several  promissory 
note.  The  appeal  is  from  a  Judgment  ren- 
dered against  both  defendants,  and  Is  prose- 
cuted upon  the  Judgment  roll  alone. 

On  belialf  of  appellant  Tungate^  It  Is  con- 
tended that  the  Judgment  as  to  him  should 
be  reversed  for  the  reason  that  It  does  not 
appear  that  any  summons  was  ever  Issued 
or  served  upon  him ;  nor  does  the  Judgment 
roll  disclose  any  answer,  demurrer,  or  other 
appearance  filed  on  his  part  The  Judgment 
however,  recites  that  defendant  Tungate  ap- 
peared by  Watkins  &  Blodget,  as  attorneys 
for  himself  and  his  codefendant,  CaldwdL 
Section  1014,  Code  Civ.  Proc,  provides  that 
"a  defendant  appears  In  an  action  when  he 
answers,  demurs,  or  gives  the  plalntiflT  writ- 
ten notice  of  his  appearance,  or  when  an 
attorney  gives  notice  of  appearance  for  blm." 
While  under  the  provisions  of  section  670. 
Code  Civ.  Proc.,  his  answer  or  demurrer  Is 
made  a  part  of  the  Judgment  roll,  the  no- 
tice of  appearance  which  he  may  give  to 
plaintiff,  or  which  his  attorney  is  authorized 
to  give  under  the  provisions  of  section  1014. 
supra,  constitutes  no  part  o'  such  roll ;  hence, 
failure  to  serve  Tungate  with  a  summons, 
and  the  absence  of  an  answer,  demurrer,  or 
other  api)earance  on  his  part,  all  of  which 
appears  from  the  Judgment  roll,  Is  not  incon- 
sistent with  the  fact  recited  in  the  Judgment 
that  be  did  appear  in  one  of  the  other  modes 
authorized  by  law,  evidence  of  which,  under 
the  statute,  constitutes  no  part  of  the  Judg- 
ment roll.  "The  Code  does  not  require  such 
appearance  to  be  made  part  of  the  Judg- 
ment roll ;  and  as  appellant  appeals  upon  the 
Judgment  roll  alone,  which  shows  nothiug 
contradictory  of  or  Inconsistent  with  said 
recital  (which  was  that  defendant  regularly 

appeared  In  said  action  by an  attorney 

of  the  court).  It  must  be  taken  as  at  least 
prima  facie  true."  Lyons  v.  Roach.  84  Gal. 
29,  23  Pac.  1026.    In  the  case  of  Slchler  v 
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Look,  83  Gal.  606,  29  Pac.  221,  Oie  court.  In 
discuBSiiig  a  like  qnestlon,  says:  "Tbe  re- 
citals In  a  Judgment  are  the  court's  record 
of  Its  own  acts,  and  althoagb  upon  a  direct 
nppeal  the  Jurisdiction  of  the  court  Is  not  to 
he  established  by  Its  mere  assertion  In  the 
Judgment  that  It  had  acquired  Jurisdiction, 
yet  If  such  recital  finds  support  In  other  por- 
tions of  the  record,  which  under  any  condi- 
tion of  facts  could  exist.  It  will  be  presumed, 
In  the  absence  of  any  contradictory  showing, 
that  such  condition  of  facts  existed."  All 
presumptions  are  in  favor  of  the  correctness 
of  the  Judgment.  Parker  v.  Altschul,  60  Cal. 
380.  While  defendant  claims  the  recital  of 
appearance  is  not  sustained  by  the  facts,  he 
offers  nothing  in  contradiction  of  the  fact  so 
recited,  other  than  the  Judgment  roll,  which, 
as  we  have  seen,  is  insufficient  for  the  rea- 
son that  the  Code  does  not  require  the  fact 
of  defendant's  appearance  to  be  shown  in 
such  roll.  Since  the  court  has  found  that 
be  did  appear  by  attorney,  we  must  presume, 
in  the  absence  of  a  contrary  showing,  that 
the  evidence  presented  to  the  court  fully  sup- 
ports such  finding.  See,  also,  In  re  Elchhoff, 
101  Cal.  GOO,  36  Pac.  11.  In  the  case  of 
Weeks  v.  Gold  Mining  Co.,  73  Cal.  599.  15 
Pac.  302,  and  other  cases  cited  by  appellant, 
the  Judgment  attacked  did  not  contain  a  re- 
cital of  appearance  by  defendant,  but  re- 
citals of  facts  required  to  be  shown  by  the 
Judgment  roll,  which  recitals  were  contra- 
dicted by  the  facts  thus  shown. 

If  the  Judgment  against  Tungate  was  In 
fact  rendered  without  Jurisdiction  of  the 
person,  he  is,  of  course,  entitled  to  relief 
therefrom,  but  not  In  tbis  proceeding  nor 
upon  the  record  before  us. 

The  court  having  obtained  Jurisdiction  of 
the  person  of  defendant  by  reason  of  bis  ap- 
pearance, no  formal  entry  of  his  default  was 
necessary  to  enable  it  to  render  Judgment 
against  him.  Drake  v.  Duvenick,  45  Cal. 
455;  Hibernla  S.  &  L.  Soc.  v.  Matthai,  IIG 
Cal.  424,  48  Pac.  37a 

On  behalf  of  appellant  Caldwell,  It  Is 
claimed  that,  as  the  Judgment  is  against 
both  himself  and  Tungate,  it  must,  if  revers- 
ed as  to  the  latter,  fail  also  as  to  him.  The 
foregoing  views  render  It  unnecessary  to  dis- 
cuss his  rights  from  such  standpoint 

The  note  sued  upon  was  for  the  sum  of 
|1,000,  t>earing  interest  at  the  rate  of  10  per 
cent  per  annum  from  date,  payable  semi- 
annually, and  dated  February  1,  1907.  The 
complaint  alleges:  "That  said  promissory 
note  has  not  been  paid,  nor  any  part  there- 
of, or  the  interest  thereon,  save  and  except- 
ing the  sum  of  $50;  that  there  is  now  due, 
owing,  and  unpaid  to  the  said  plaintiff  on 
said  promissory  note  the  whole  of  the  prin- 
cipal sum  of  $1,000,  United  States  gold  coin, 
together  with  interest  thereon  at  the  rate  of 
10  per  cent  per  annum  from  April  1,  1908." 


The  prayer  of  the  complaint  follows  this  al- 
legation, praying  for  Judgment  for  $1,000 
and  Interest  at  10  per  cent  per  annum  from 
April  J,  1908.  No  issue  was  raised  by  either 
defendant  as  to  the  amount  alleged  to  be 
due.  In  no  event  could  recovery  against 
Tungate  exceed  the  sum  prayed  for  in  the 
complaint.  Section  580,  Code  Civ.  Proc. 
The  allegation  of  the  complaint  as  to  the 
amount  unpaid  on  the  note  Is  somewhat  am- 
biguous. Construing  It  most  strongly  against 
the  pleader,  the  sum  alleged  to  be  unpaid 
upon  the  note  is  $1,000,  with  interest  from 
April  1,  1908,  for  which  plaintiff  prays  Judg- 
ment. Since  defendant  by  his  answer  rais- 
ed no  issue  as  to  the  sum  claimed  to  be  due 
and  unpaid,  we  think  the  rule  applicable  to 
one  not  answering  is  likewise  applicable  to 
one  admitting  such  allegation.  The  court 
however,  in  rendering  Judgment  computed 
Interest  from  August  1, 1907,  instead  of  from 
April  1,  1908.  To  the  extent  of  the  interest 
accruing  prior  to  April  1,  1908,  amounting  to 
$73.55,  the  Judgment  is  erroneous. 

It  is  therefore  ordered  that  upon  the  going 
down  of  the  remittitur  the  trial  court  modi- 
fy the  Judgment  by  deducting  therefrom  as 
of  the  date  of  its  rendition,  the  sum  of  $73.- 
55,  and  as  thus  modified  the  Judgment  is  af- 
firmed. It  is  further  ordered  that  appel- 
lants recover  costs  of  this  appeal. 

We  concur:    ALLEN,  P.  J.;  TAGGART,  J. 


(13  Cal.  A.  S» 

FOSTEK  V.  BEAU  DE  ZART.    (Civ.  766.) 

(Court  of  Appeal,  Second  District  California. 
March  16,  1910.) 

1.  Appeal  and  Ebbob  ({  1010*)— Rbvikw— 

FlNDINQS. 

A  finding  of  fact  by  the  court  supported  by 
some  evidence  will  be  anstained  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ({  3979-3982;  Dec.  Dig.  f 
1010.*] 

2.  Bills  and  Notes  (|  82*)— Gonsidbxation 
— Gauino  Contbactb. 

Plaintiff  having  in  good  faith  advanced 
money  to  defendant  'with  which  to  complete  • 
contract  for  purchase  of  stock  with  a  third  per- 
son, bis  recovery  on  a  note  given  for  the  loan 
secured  by  the  stock  could  not  be  defeated  on 
the  ground  that  the  consideration  therefor  was 
a  gamine  contract  simply  because  plaintiff  bad 
a  general  knowledge  that  the  contract  between 
defendant  and  the  tliird  peison  was  for  a  sale 
upon  margin. 

-   (EM.   Note.— For  other  cases,   see   Bills  and 
Notes,  Dec  Dig.  f  92.*] 

3.  Bills  and  Notks  (|  397*)— Demand  Notes 
— Necessitt  fob  Demand  Bbfobc  Bbinq- 
iNG  Suit. 

Demand  of  payment  of  a  note  payable  on 
demand  before  sning  thereon  is  not  required 
where  it  appears  that  it  would  have  been  on- 
availing,  and  hence  would  not  be  required  where 
the  maker  before  suit  refused  payment  and  de- 
manded return  of  the  stock  deposited  as  ool- 
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lateral  with  the  note,  together  with  payments 
made. 

[Ed.  Note. — For   other  cases,   see    Bills   and 

Notes,  Cent  Dig.  {{  102&-1(K4;    Dec.  Dig.  { 
397.*J 

4.  Bills  and  Notes  (g  630*)— Demand  Notes 

— IHTEBEST. 

In  an  action  on  a  demand  note,  interest 

was  properly  allowed  where  plaintiff  recovered. 

[Ed.    Note. — For   other    cases,    see    Bills    and 

Notes,  Cent   Dig.  {9  1941-1044;    Dec.  Dig.  i 

530.*] 

Api>eal  from  Sui)erlor  Court,  Los  Angeles 
County;  George  R.  Dayls,  Jndge. 

Action  by  E.  K.  Foster  against  Fred  W. 
Bean  de  Zart.  From  a  Judgment  for  plain- 
tKF  and  an  order  denying  a  new  trial,  defend- 
ant appeals.    Affirmed. 

Jones  &  Weller,  for  appellant  H.  0.  Mill- 
sap,  for  respondent 

ALLEN,  P.  J.  The  action  was  one  to  re- 
cover the  unpaid  balance  upon  a  promissory 
note  executed  by  defendant  to  plaintiff.  De- 
fendant, admitting  the  execution  of  the  note, 
alleged  tbat  there  was  no  consideration  there- 
for, and  that  the  same  was  executed  by  de- 
fendant to  plaintiff  to  secure  certain  margins 
on  stocks.  By  way  of  cross-complaint  defend- 
ant set  up  the  purchase  from  plaintiff  by  de- 
fendant of  34,000  shares  of  mining  stock  on 
a  margin,  and  tliat,  pursuant  to  an  agree- 
ment that  it  would  be  necessary  for  defend- 
ant to  pay  additional  margins  from  time  to 
time,  the  note  set  out  In  the  complaint  was 
executed  and  63,500  shares  of  mining  stock 
were  deposited  with  plaintiff  as  collateral 
thereto,  that  plaintiff  keeps  and  retains  said 
stock,  notwithstanding  the  Invalidity  of  the 
note  and  of  the  transaction  and  refuses  to 
surrender  the  same  upon  demand,  and  he 
prays  judgment  for  the  value  of  such  stock. 
In  various  other  separate  counts  of  the 
cross-complaint  defendant  sets  up  the  pay- 
ment by  him  to  plaintiff  of  various  sums  by 
way  of  margins  upon  the  stock  transaction 
between  them,  and  asks  for  Judgment  for  the 
amount  of  such  margin  payments.  Issue  is 
tendered  by  the  plaintiff  on  all  the  matters 
set  out  In  the  cross-complaint 

Upon  the  trial  the  court  found  that  the 
note  was  executed  for  a  valuable  considera- 
tion ;  that  It  was  not  executed  or  delivered  to 
secure  the  payment  of  any  margin  or  mar- 
gins on  stock,  but,  on  the  contrary,  was  exe- 
cuted in  consideration  of  money  loaned;  that 
no  sums  by  way  of  margin  or  margins  were 
ever  paid  by  defendant  to  plaintiff;  that  no 
stock  or  stocks  were  deposited  as  security  by 
defendant  for  any  margin  or  margins;  that, 
while  the  stock  set  forth  was  delivered  by  de- 
fendant to  plaintiff  as  collateral  security  for 
the  note,  plaintiff  under  the  terms  of  the 
note,  before  commencement  of  the  action,  sold 
the  stock  80  hypothecated  as  security ;  and 
that  the  sum  remaining  as  the  proceeds  of 
■aid  sale  after  payment  of  costs  of  sale  was 


$1,365,25  and  no  more,  wfalcb  amount  wa5 
duly  credited  upon  said  note;  that  the  price 
at  which  such  stock  was  sold  was  the  highest 
market  value  of  said  stock  on  said  date ;  that 
the  stock  mentioned  In  the  cross-complaint 
had  not  been  converted  by  plaintiff ;  and  that 
a  balance  of  $1,771.30  remained  unpaid  upon 
said  note,  for  which  sum,  with  attorney's  fees 
amounting  to  $171.80,  judgment  was  rendered. 
Defendant  moved  for  a  new  trial,  which  was 
denied,  and  this  appeal  Is  prosecuted  from 
the  Judgment  and  an  order  denying  a  new 
trial. 

It  appears  from  the  statement  that  defend- 
ant had  bought  from  one  Blagge,  a  broker, 
on  margin  certain  shares  of  stock  and  bad 
paid  to  Blngge  certain  sums  by  way  of  mar- 
gin upon  such  purchase,  and  that  the  amount 
of  $2,957.56  remained  unpaid  on  account  of 
the  stock  purchased.  Plaintiff  testifies  that 
he  knew  nothing  of  the  detaUs  of  the  pur- 
chase, but  did  know  In  a  general  way  that  the 
stock  had  been  purchased  upon  margins  and 
had  seen  a  memorandum  showing  the  various 
amounts  paid  to  Blagge;  that  defendant  rep- 
resented to  plaintiff  that  it  would  be  neces- 
sary for  him  to  have  the  amount  mentioned 
in  the  note,  which  was  then  owing  to  Blagge, 
In  order  to  take  up  the  stock.  Plaintiff  agreed 
with  defendant  that  If  he  would  deposit  the 
stock  so  purchased,  with  certain  other  stock 
as  collateral,  he  would  advance  the  amount 
of  money  necessary  to  take  up  the  stock  from 
Blagge.  Pursuant  to  this,  plaintiff  did  ad- 
vance the  amount  of  money  mentioned  In  the 
promissory  note,  the  stock  was  taken  np,  and 
the  transaction  with  Blagge  closed.  Plaintiff 
actually  paid  out  the  sum  mentioned  In  the 
note  on  account  of  the  delivery  of  the  stock 
to  him;  plaintiff  testifying  that  tlte  whole 
transaction  was  In  good  faith  and  a  bona  fide 
loan  of  the  amount  mentioned  in  the  promis- 
sory note  to  defendant  to  enable  him  thus  to 
complete  the  purchase  of  the  stock  so  origi- 
nally purchased  upon  margin.  Fliom  this  it  is 
claimed  by  appellant  that  the  contract  be- 
tween plaintiff  and  defendant  was  founded 
on  an  illegal  consideration,  that  it  was  a 
gambling  contract,  and  no  recovery  can  be 
had  under  it,  and  In  this  connection  he  at- 
tacks the  testimony  of  plaintiff,  which  is  un- 
contradicted, as  being  Insufficient  to  support 
the  finding  of  the  court  As  to  this  last  prop- 
osition, it  Is  sufficient  to  say  that  there  is 
some  testimony  In  the  record  warranting  the 
finding  of  the  court,  and  the  same  will  there- 
fore be  sustained.  We  are  not  of  the  opin- 
ion that,  under  the  facts  disclosed,  the  trans- 
action between  plaintiff  and  defendant  is  pro- 
hibited by  statute,  or  that  the  same  may  be 
regarded  as  a  gambling  contract  Plaintiff 
having  in  good  faith  advanced  to  defendant 
money  with  which  to  complete  the  contract 
for  the  purchase  of  the  stodc,  recovery  of 
such  advancement  could  not  be  defeated  sim- 
ply for  the  reason  that  plalntlfl  had  a  gen- 
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eral  knowledge  of  the  marginal  character  of 
the  contract  as  between  defendant  and  the 
broker.  There  is  nothing  in  the  record  indi- 
cating any  Irregularity  or  Invalidity  of  the 
contract  entered  into  between  plaintiff  and 
defendant. 

The  note  set  out  In  the  complaint  was  pay- 
able on  demand,  and  It  is  claimed  that  there 
is  no  evidence  in  the  record  showing  a  de- 
mand before  suit  was  brought.  There  is  evi- 
dence in  the  record,  however,  tending  to  show 
that,  before  the  suit  was  brought.  Beau  de 
Zart  refused  payment  of  the  note  and  de- 
manded a  return  of  the  stock  with  the  money 
he  had  paid  on  it.  Demand  is  not  required 
when  It  appears  that  It  would  have  been  un- 
availing. In  addition  to  this,  plaintiff  tea- 
tifles  that  be  did  make  a  demand. 

There  Is  in  the  record  a  point  sought  to  be 
made  with  relation  to  the  regularity  of  an 
assignment  of  the  note  by  plaintiff  to  one 
Wagy  and  by  Wagy  back  to  plaintiff.  There 
is  sufficient  in  the  record  to  warrant  the  find- 
ing of  the  court  that  such  assignments  were 
made,  and  that  plaintiff  was  the  holder  and 
owner  of  the  note  at  the  time  suit  was 
brought 

There  was  no  error  In  the  court  rendering 
judgment  for  Interest.    O'Xell  v.  Magner,  81 
Cal.  631,  22  Pac.  876,  15  Am.  St  Rep.  88. 
.    We  see  no  prejudicial  error  In  the  record, 
and  the  judgment  and  order  are  affirmed. 

Wo  concur:    TAGGART,  J. ;  SHAW,  J. 


(13  Cal.  A.  SO 

ATDBLOTTB  v.  BLOOM.     (Civ.  708.) 

(Court   of   Appeal,    First    District,   California. 

March  17,  1910.) 

L  Affeai,  and   Erbob   ({   1002*)— Vebdiot— 
Conflicting  Evidbnce— Review. 

A  verdict  based  on  conflicting  evidence  will 

not  be  interfered  with  on  appeal. 
(Ed.  Note. — ^For  other  cases,  see  Appeal  and 

Brror.  Cent  Dig.  i  3935;   Dec.  Dig.  {  1002.*] 

Z  Attobnet   and    Clibnt   (|    165*)— Aotioh 

FOB  Fees— Issuia  and  Proof. 

Where,  in  an  action  for  attorney's  services, 
plaintiff  furnished  a  bill  of  particulars  includ- 
ing various  items  of  disbursements  and  one  item 
detailing  various  services  rendered  and  making 
one  lump  charge  for  all  the  services,  no  further 
bill  of  particulars  having  been  called  for,  evi- 
dence as  to  the  amount  of  a  reasonable  retain- 
ing fee  and  the  reasonable  value  of  the  services 
was  competent,  though  no  charge  for  retainer 
was  pleaded. 

[Bd.  Note.— For  other  cases,  see  Attorney 
and  Client   Cent   Dig.   i  366;    Dec.    Dig.   { 

Appeal  from  Superior  Court  Santa  Cruz 
Ootmty;    Lucas  F.  Smith,  Judge. 

Action  by  William  M.  Aydelotte  against 
L  T.  Bloom.  From  a  judgment  denying 
defendant's  motion  for  a  new  trial,  he  ap- 
peals.   AfBrmed. 

Hagh  B.  Ostrom,  for  appellant  Wm.  M. 
Aydelotte,  in  pro.  per.  (A.  H.  Jarman,  of 
counsel),  for  respondent 


KERRIGAN,  J.  This  is  an  action  to  re- 
cover the  reasonable  value  of  services  ren- 
dered as  an  attorney  at  law.  The  case  was 
tried  with  a  Jury,  and  in  accordance  with 
its  verdict  a  judgment  was  entered  in  favor 
of  the  plaintiff  and  against  the  defendant 
for  the  sum  of  $600.  This  appeal  is  from 
an  order  denying  defendant's  motion  for 
a  new  trial. 

The  evidence  upon  both  sides  presented 
has  been  read  and  considered.  Very  brief- 
ly, the  facts  are  as  follows:  The  plaintiff 
testified  that  be  rendered  the  defendant  cer- 
tain' services  as  an  attorney  at  law;  that 
the  reasonable  compensation  for  such  serv- 
ices was  $1,000.  He  rendered  a  bill,  how- 
ever, for  $760^  and  sued  for  this  amount 
His  testimony  as  to  the  services  rendered 
and  as  to  their  value  was.  corroborated. 
The  defendant  did  not  dispute  that  the 
plaintiff  bad  rendered  the  services,  but 
daimed  that  they  were  performed,  not  as 
an  attorney  at  law,  but  as  an  expert  bo(A- 
keeper,  and  that  they  were  not  so  exten- 
sive as  claimed  by  plaintiff,  and  that  the 
reasonable  value  of  the  same  was  $265,  and 
Introduced   evidence   to   that   effect. 

It  thus  appears  that  there  is  a  conflict  in 
the  evidence;  and,  as  there  is  evidence  to 
sustain  the  verdict  of  the  jury,  this  court 
as  has  been  repeatedly  held,  will  not  Inter- 
fere. Berger  v.  Horlock,  10  Cal.  App.  352, 
101  Pac.  918;  Ernest  v.  McCauley,  155  Cal. 
739,  102  Pac.  924.'  In  the  case  of  Long  v. 
Saufley,  89  Gal.  437,  26  Pac.  902,  it  was 
said:  "This  court  has  repeatedly  held  that 
the  decision  of  the  trial  court  upon  con- 
flicting evidence  Is  conclusive,  and  that 
when  that  court  upon  a  motion  for  a  new 
trial  has  refused  to  set  aside  such  decision, 
this  court  will  not  reverse  or  even  review 
its    action." 

One  of  plalntifTs  witnesses,  an  attorney 
at  law,  in  testifying  as  to  what  in  bis  opin- 
ion plaintiff's  services  were  reasonably 
worth,  said:  "I  should  say  he  should  be 
entitled  to  a  retainer  of  $500,  and  his  serv- 
ices should  be  worth  In  addition  to  that 
from  $700  or  $750  to  tlfiOf).  I  should  say 
that  he  should  have  $1,250  for  those  serv- 
ices including  the  retainer."  Defendant  ob- 
jected to  that  part  of  the  answer  referring 
to  the  retainer,  and  now  claims  that  as 
the  plaintiff  did  not  sue  for  or  demand  a  re- 
tainer, the  testimony  was  erroneously  ad- 
mitted. It  is  true  that  the  plaintiff  does 
not  in  his  complaint  in  terms  mention  a 
retaining  fee,  but  merely  alleges  that  the 
amount  sought  to  be  recovered  is  the  rea- 
sonable value  of  the  services  rendered;  hut 
It  has  been  decided  that  upon  such  an  al- 
legation an  attorney  may  In  proving  such 
value  Include  therein  the  amount  of  a  rea- 
sonable retaining  fee.  Knight  v.  Russ,  77 
Gal.  410,  19  Pac.  69S;  Roche  v.  Baldwin, 
143  Cal.  186k  76  Pac.  956.     In  the  former 
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case  the  coart  aaid:  "When  an  action  is 
brought  to  recover  the  value  of  an  attor- 
ney's services,  the  retainer,  It  not  having 
been  paid,  constitutes  a  part  of  the  plain- 
tiff's cause  of  action;  but  it  is  not  neces- 
sary to  set  forth  the  items  of  the  account  in 
the  complaint  It  is  sufficient  to  state  the 
facts  constituting  the  cause  of  action  in 
ordinary  and  concise  language,  and  if  the 
defendant  desires  further  particulars  be 
may  call  for  them,  and  they  must  be  giv- 
en to  him  -within  a  reasonable  time.  Code 
Civ.  Proc.  S$  428,  454.  At  the  trial,  if  an 
issue  has  been  tendered  as  to  the  value  of 
the  services,  their  value  must  be  proved, 
and  that  will  include  the  value  of  the  re- 
tainer." In  the  case  at  bar,  on  the  demand 
of  defendant,  a  bill  of  particulars  was  fur- 
nished, which  Included  various  Items  of 
disbursements,  and  one  item  detailing  the 
various  services  rendered,  and  making  one 
lumping  charge  for  the  whole  of  those  serv- 
ices. No  further  bill  of  particulars  was 
called  for.  It  was  in  proving  the  value  of 
the  services  detailed  in  this  last-mentioned 
item  that  the  testimony  was  received  as 
to  the  amount  of  a  reasonable  retaining 
fee;  and  we  think,  under  the  authority  of 
the  two  cases  last  cited,  that  the  evidence 
was  properly  received. 
The  order  appealed  from  is  affirmed. 

We  concur:     COOPER,  P.  J.;    HALL,  J. 


(13  Cal.  A.  SS) 

FRANK  CO.  V.  LEOPOLD  ft  FBRRON  CO. 

(Civ.  750.) 

(Court  of   Appeal,    First    District,    Callfomia. 
March    17,   1910.) 

1.  Appeal   and    Bbbob    (J    834*)— Presump- 
tions— Validity  of  Ordeb  of  Coubt. 

Where  the  record  on  appeal  does  not  dis- 
close when  a  default  judgment  was  entered,  it 
will  be  assumed  as  against  appellant,  on  whom 
the  burden  of  showing  error  lies,  and  who  con- 
tends that  a  motion  to  vacate  the  judgment 
came  too  late  to  permit  the  use  of  proof  aliunde, 
the  judgment  roll  to  show  its  mvalidity  for 
want  of  jurisdiction  over  defendant,  in  that  the 
motion  was  made  more  than  six  months  after 
the  judgment  was  taken,  and  in  support  of  the 
order  of  the  court  granting  the  motion,  that 
the  entry  was  within  six  months  preceding  the 
notice  of   motion. 

'    [Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3778;   Dec.  Dig.  i  034.*] 

2.  Judgment   ((   lo3»)  —  Vacatiok  —  Void 
Judgment — ^Timk. 

The  right  to  have  a  void  judgment  vacated 
exists  independent  of  statute,  and,  while  a  mo- 
tion to  vacate  a  void  judgment,  the  invalidity 
of  which  must  be  shown  by  extrinsic  proof, 
must  be  made  within  a  reasonable  time,  a  judg- 
ment appearing  to  be  void  upon  its  face — that 
is,  by  Inspection  of  the  judgment  roll — may  be 
vacated  upon  motion  at  any  time. 

[Ed    Note. — For  other  cases,   see   Judgment, 
Cent  IMg.  g  300;   Dec.  Dig.  f  163.*] 


a.  JUDOMKRT     CI     1163*)— VAOATIOir— BKAWH- 

ABLE  Time. 

A  motion  to  vacate  a  default  Judgment, 
void  in  fact,  but  not  so  appearing  on  the  record, 
made  six  months  and  one  day  after  rendition  of 
the  judgment  was  made  within  a  reasonable 
time. 

[JB!d.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {  300 ;   Dec  Dig.  i  153.*] 

Appeal  from  Superior  Court  Santa  Clara 
County;   J.  R.  Welch,  Judge. 

Action  by  the  Frank  Company  against  the 
LeoiMld  &  Ferron  Company.  From  an  order 
vacating  a  default  judgment  against  defend- 
ant plaintiff  appeals.    Affirmed. 

Will  M.  Beggs,  tor  appellant  Campbell, 
Metson,  Drew,  Oatman  &  Mackenzie,  for  re- 
spondent. 

HALL,  J.  This  is  an  appeal  from  an  or- 
der vacating  and  setting  aside  a  default  Judg- 
ment entered  against  defendant  as  damages 
for  an  unlawful  and  malicious  attachment 

The  action  is  purely  a  personal  one,  and 
was  brought  in  October,  190(5.  The  defend- 
ant is  a  foreign  corporation,  organized  and 
existing  under  the  laws  of  the  state  of  Illi- 
nois. It  liad  never  filed  in  the  office  of  the 
Secretary  of  State  of  this  state  a  copy  of  its 
articles  of  incorporation,  or  a  designation  of 
an  agent  upon  whom  process  might  be  served, 
as  is  required  by  the  statute  of  this  state 
of  all  foreign  corporations  doing  business  in 
the  state.  Civ.  Code,  if  408,  405.  Service  of 
summons  was  made  upon  defendant  by  serv- 
ing a  copy  of  the  summons  and  complaint  up- 
on the  Secretary  of  State. 

Upon  the  16th  day  of  November,  1906,  a 
Judgment  upon  default  against  defendant  for 
the  sum  of  $25,000  was  signed  by  the  Judge 
of  the  court  and  filed  with  the  clerk.  On  the 
17th  day  of  May,  1907,  Just  six  months  and 
one  day  after  tlie  rendition  of  tbe  Judgment 
the  defendant  specially  «ppeared  in  the  ac- 
tion for  the  purpose  of  its  motion  only,  and 
gave  and  filed  a  notice  of  motion  to  vacate 
and  set  aside  said  Judgment  upon  the  ground 
that  the  court  never  obtained  Jurisdiction  of 
the  defendant  in  that  no  service  of  summons, 
as  required  by  law,  had  been  made  on  defend- 
ant, and  that  it  hsd  never  appeared  in  said 
action  or  submitted  itself  to  the  Jurisdiction 
of  the  court  Upon  tbe  hearing  tbe  court 
granted  the  motion,  and  it  is  from  this  order 
that  the  plaintiff  has  appealed.  At  tbe  hear- 
ing the  court  allowed  defendant  to  read  In 
evidence  an  affidavit  served  with  the  notice 
and  other  affidavits  replying  to  affidavits 
read  by  plaintiff.  From  the  affidavits  read  by 
defendant  it  appears  that  defendant  was  not 
at  tbe  time  of  bringing  the  action,  and  had 
not  for  over  a  year  prior  thereto,  or  since, 
been  engaged  in  business  in  tbe  state  of  Cali- 
fornia, nor  had  it  at  that  time,  nor  for  over 
a  year  prior  thereto,  nor  since,  any  officer. 
managing  or  business  agent  cashier,  or  sec- 
retary,   officer,    representative,   or   agent  in 
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said  state  of  California.  In  other  words,  the 
facts  disclosed  by  these  affidavits  show  that 
service  of  summons  on  this  defendant  could 
not  be  had  In  this  action  by  service  of  such 
summons  on  the  Secretary  of  State,  and  in 
consequence  the  judgment  is  void.  We  do  not 
understand  that  this  is  disputed  by  appel- 
lant.  Its  contention  is  that  the  motion  came 
too  late  to  permit  the  use  of  proof  aliunde 
the  Judgment  roll  to  show  its  invalidity  for 
want  of  Jurisdiction  over  the  defendant,  in 
that  the  motion  was  made  more  than  six 
months  after  the  Judgment  was  taken.  The 
record  does  not  disclose  when  the  Judgment 
was  entered  other  than  the  notice  of  the  mo- 
tion recited  that  the  Judgment  was  entered 
on  the  17th  day  of  November,  1906;  but,  If 
the  date  of  Its  entry  be  Important,  we  would 
assume  as  against  an  appellant,  upon  whom 
the  burden  of  showing  error  lies,  and  In  sup- 
port of  the  order  of  the  trial  court,  that  the 
entry  was  within  six  months  preceding  the 
notice  of  motlcm. 

The  fallacy  of  appellant's  position  lies  In 
the  assumption  that  the  time  within  which  a 
motion  to  set  aside  a  Judgment  void  in  fact, 
bat  not  so  appearing  upon  the  Judgment  roll, 
is  limited  by  section  473,  Code  Civ.  Proc. 
This  motion  Is  not  made  under  this  section 
at  all.  The  right  to  have  a  rold  Judgment 
vacated  and  set  aside  exists  Independent  of 
and  outside  of  any  statutory  provision.  Wal- 
ler V.  Weston,  125  Cal.  201,  57  Pac.  892;  Nor- 
ton y.  Atchison,  etc.,  R.  R.  Co.,  97  Cal.  388, 
30  Pac.  685,  32  Pac.  462.  33  Am.  St.  R^. 
198;  Mott  Iron  Works  v.  West  Coast  Plumb- 
ing Co.,  113  Cal.  341,  45  Pac.  683.  Where  the 
Judgment  appears  to  be  void  upon  Its  face- 
that  Is,  by  inspection  of  the  Judgment  roll — 
it  may  be  vacated  upon  motion  at  any  time; 
but,  where  its  invalidity  must  be  shown  by 
extrinsic  proof,  it  Is  well  settled  that  such 
motion  can  only  be  entertained  when  made 
within  a  rea.sonabIe  time.  In  this  connection 
api>ellant  Insists  that  it  has  been  settled  in 
this  state  by  authoritative  decisions  that  such 
reasonable  time  cannot  e\'ceed  the  maximum 
tim^  allowed  for  the  motions  authorized  by 
section  473.  Code  Civ.  Proc.  and  that  the 
time  allowed  by  that  section  cannot  exceed 
six  months  from  the  rendition  of  the  Judg- 
ment as  contradistinguished  from  the  entry 
thereof. 

We  have  examined  all  the  cases  cited  by 
appellant  as  well  as  all  those  cited  by  re- 
spondent npon  this  point,  and  we  are  of  the 
opinion  that  the  result  Of  the  decisions  Is 
that  a  motion  to  vacate  a  void  Judgment,  not 
appearing  to  be  such  upon  its  face,  must  be 
'  made  within  a  reasonable  time.  So  much  has 
been  authoritatively  settled.  But  in  none  of 
the  cases  has  it  been  decided  whether  the 
time  shall  run  from  the  rendition  of  the  Judg- 
ment or  from  the  entry  thereof.  In  none  of 
the  cases  has  it  been  necessary  to  fix  precise- 
ly what  is  a  reasonable  time.  It  being  estat^- 
llsbed  that  the  motion  may  be  made  within 
a  reasonable  time.  It  would  seem  to  follow 


on  principle  that  what  is  a  reasonable  time, 
in  the  absence  of  a  statutory  limitation, 
should  be  largely  left  to  the  determination  of 
the  trial  court.  We  have  Just  said  that  in 
none  of  these  cases  has  it  been  necessary  to 
fix  precisely  what  is  a  reasonable  time  for 
such  a  motion  as  this.  Norton  v.  Atchison, 
etc.,  R.  R.  Co.,  97  Cal.  388,  30  Pac.  585,  32 
Pac.  452,  33  Am.  St  Rep.  198,  may  be  con- 
sidered a  leading  case  in  this  state  upon  the 
right  to  vacate  a  judgment,  void  In  fact,  but 
not  so  appearing  upon  the  record  by  motion. 
The  right  to  vacate  such  a  judgment  upon 
motion  at  all  was  attacked,  and  it  was  held 
that  the  right  existed,  but  must  be  exercised 
within  a  reasonable  time.  It  was  there  said : 
"Under  our  present  system,  terms  of  court 
are  abolished,  and  a  motion  to  set  aside  a 
Judgment  would  have  to  be  made  within  a 
reasonable  time,  and  perhaps,  following  'the 
analogy  of  section  473,  six  months  might  be 
considered  the  extent  of  a  reasonable  time 
for  the  motion;  but,  however  that  may  be, 
there  is  no  question  in  the  case  at  bar  as  to 
reasonable  time  because  the  motion  was  made 
within  10  days  after  the  Judgment  •  •  • 
We  hold,  therefore,  that,  when  a  nonresident 
has  not  been  personally  served  within  the 
state,  the  court  has  power,  within  a  reason- 
able time,  when  It  finds  that  it  has  been  de- 
ceived by  a  false  return  of  snch  service  with- 
in the  state,  to  quash  the  service  of  summons 
and  vacate  the  Judgment  This  Is  as  broad 
a  statement  of  the  rule  as  the  facts  of  this 
case  require."  It  is  thus  apparent  that  it 
was  only  decided  In  that  case  as  to  the  time 
of  such*  motion  that  it  must  be  made  within 
a  reasonable  time,  and  that  10  days  was  such 
reasonable  time.  The  suggestion  that  the 
time  fixed  by  section  473,  Code  Civ.  Proc., 
should  be  adopted,  cannot  mean  anything 
more  than  that  approximately  such  time 
should  not  be  exceeded,  in  view  of  the  fact 
that  it  Is  laid  down  authoritatively  that  such 
motion  may  be  made  within  a  reasonable 
time,  and  In  view  of  the  rule  that  what  is  a 
reasonable  time,  in  4he  absence  of  a  statutory 
limitation,  is  a  question  largely  within  the 
discretion  of  the  trial  court. 

In  People  v.  Temple,  103  Cal.  433,  37  Pac. 
415,  cited  by  appellant  the  motion  was  made 
more  than  12  years  after  the  Judgment  was 
entered,  and  it  was  held  that  it  came  too 
late.  It  was  there  said  "that  a  Judgment 
which  is  in  fadt  void  for  want  of  Jurisdiction 
over  the  person  of  the  defendant,  bnt  where 
its  invalidity  does  not  appear  from  the  Judg- 
ment roll,  may  be  set  aside  upon  motion  with- 
in a  reasonable  time  after  its  entry."  (Ital- 
ics are  ours.)  The  court  further  said :  "And 
what  is  a  reasonable  time  within  which  a 
motion  may  be  made  to  set  aside  a  Judgment, 
not  void  upon  its  face,  must  depend  some- 
what upon  the  circumstances  of  each  particu- 
lar case,  and  is  not  definitely  determined  fur- 
ther than  that  it  will  not  extend  beyond  the 
limit  fixed  by  section  473  of  the  Code  of  Clvfl 
Procedure^"    This  reference  to  what  has  been 
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"determined,"  so  far  as  we  are  advised  has 
ao  greater  justification  than  the  suggestion 
concerning  the  effect  of  section  473  In  Norton 
V.  Atchison,  etc.,  R.  R.  Co.,  snpra.  No  such 
point  was  there  definitely  determined  or  de- 
termined at  all.  Wliether  or  not  .the  exact 
time  limited  for  motions  under  section  473, 
Code  ClT.  Proc,  was  the  maximum  limit  for 
a  motion  to  vacate  a  Judgment  void  dehors 
the  record,  was  not  involved  in  the  Temple 
Case.  The  gist  of  the  decision  is  contained 
In  the  concluding  paragraph,  which  is:  "The 
Judgment  was  not  void  upon  its  face,  and 
could  not,  upon  that  ground,  be  set  aside  on 
motion.  The  motion  was  made  more  than  It 
years  after  the  judgment  ica»  entered,  and 
was  not  witlUn  a  reasonable  time.  The  court 
had  no  power,  therefore,  to  grant  the  motion, 
and  its  action  in  doing  so  must  be  held  void 
and  of  no  effect."  (Italics  are  ours.)  When 
this  case  Is  carefully  read  In  the  light  of  Its 
facts.  It  will  be  seen  to  only  authoritatively 
decide  that  such  a  motion  as  was  there  in- 
volved must  l>e  made  within  a  reasonable 
time,  and  that  12  years  after  the  entry  of 
Judgment  Is  not  a  reasonable  time. 

People  T.  Harrison,  107  Cal.  641,  40  Pac. 
966,  cited  by  appellant.  Involved  rights  of 
conflicting  purchasers  of  state  lands.  Inci- 
dental reference  Is  made  to  an  order  vacating 
a  Judgment  not  void  upon  the  record,  made 
three  years  after  the  rendition  of  the  Judg- 
ment, and  the  Temple  Case  is  cited  as  de- 
termining that  such  a  motion  must  be  made 
within  six  months  after  the  rendition  of  the 
Judgment.  But  all  that  was  said  on  .this  sub- 
ject is  obiter,  as  the  case  was  decided  upon 
another  point  and  in  favor  of  the  party  rely- 
ing on  the  order.  People  v.  Norrls,  144  Cal. 
422,  77  Pac.  998,  also  cited  by  appellant,  de- 
cides that  on  a  motion  made  six  years  after 
Judgment  evidence  dehors  the  record  cannot 
be  used  to  prove  the  invalidity  of  the  judg- 
ment. On  the  other  hand,  there  are  expres- 
sions In  cases  to  the  efi'ect  that  the  time  runs 
from  the  entry  of  the  Judgment.  But  In 
none  of  the  cases  was  any  point  being  made 
as  to  whether  or  not  the  time  should  be 
counted  from  the  rendition  or  entry  of  the 
Judgment  So,  too,  in  none  of  tt^e  cases  cited 
on  either  side  was  it  important  for  the  court 
to  fix  accurately  what  should  be  the  maxi- 
mum limit  for  a  reasonable  time  within  which 
a  motion  to  vacate  a  Judgment,  void  in  fact, 
bnt  not  so  appearing  on  the  record,  must  be 
made.  In  no  case  did  the  time  involved  ap- 
proximate near  to  six  months,  either  from 
the  rendition  or  entry  of  the  Judgment  The 
fundamental  rule  recognized  in  all  the  cases 
is  that  such  motion  must  be  made  within  a 
reasonable  time.  That  Is  as  much  as  has 
been  authoritatively  decided.  The  section  of 
the  Code  relied  on  by  appellant  does  not  deal 
with  the  matter  of  vacating  void  judgments 
at  all.  In  the  state  of  the  authorities  on  the 
subject  we  are  not  prepared  to  say  that  a 


motion  made  six  months  and  one  day  after 
the  rendition  of  a  Judgment  void  In  fact.  Is 
not  made  within  a  reasonable  time,  or  that 
the  court  had  no  power  under  such  circum- 
stances to  vacate  such  Judgment  upon  proof 
dehors  the  record  that  the  court  never  obtain- 
ed jurisdiction  over  the  person  of  the  de- 
fendant 
The  order  is  afilrmed. 


We    concur: 
6AN,  J. 


COOPER,    P.    J.;     KBRRl- 


(U  Cal.  A.  78S) 

LOUD  T.  COLLINS  et  al.  (Qv.  747.) 

(Court  of  Appeal,  Second  District  (California. 
Maivh  10,  1910.) 

1.  Limitation  of  Actions  (S  197*)— Actios 
ON   NoTB  —  Findings  —  Evidbncb  —  Soffi- 

CIENCY. 

In  an  action  upon  a  note,  evidence  keM 
to  support  a  finding  that  the  note  was  executed 
out  of  the  Btate,  so  that  the  cause  of  action  was 
barred  by  Code  Civ.  Proc.  \  339,  snbd.  1,  which 
provides  that  actions  upon  written  instruments 
executed  out  of  the  state  must  be  begun  within 
two  years. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  }  197.»] 

2.  CoNTBACTS   ({   146*)  —  Dklivkbt  —  EJxicn- 

TION. 

Under  Civ.  Oide,  I  16a&  providing  that  a 
contract  in  writing  takes  effect  upon  its  de- 
livery to  the  party  in  whose  favor  it  is  made,  or 
to  his  agent,  the  plaoe  where  a  contract  was 
written,  signed,  or  dated  does  not  necesearily 
fix  or  determine  the  place  where  it  was  exe- 
cuted ;  delivery  being  the  final  act  essential  to 
its  consummation  as  an  obligation. 

[Ed.  Note.— For  other  cases,  see  Oontiacts, 
Cent  Dig.  |  728;  Dec.  Dig.  S  145.*] 

3.  Evidence  (§  413*)— Contracts  (§   145*>— 
PI.ACE  OF  DELIVERY— Parol.  Evidence. 

The  place  of  delivery  of  a  written  contract 
is  the  place  of  execution,  and,  in  the  abeeace 
of  an  estoppel,  this  fact  may  be  established  by 
parol  evidence,  notwithstanding  another  venue 
Is  designated  in  the  date  line;  such  designatioD 
being  only  prima  fade  evidence  of  the  &ict 

[Ed.  Note. — For  other  casea,  see  Evidence, 
Dec.  Dig.  I  413  ;*  Ontracts,  Cent  "Dig.  \  728 ; 
Dec.  Dig.  {  145.*] 

4.  Bills  and  Notes  (S  127*)— Place  of  Exe 

CDTION— ItePOSITtNO  IN  POBI   OFFICE— B^B- 

noN  State. 

Under  Civ.  Code,  |  1626^  providing  that  a 
contract  in  writing  takes  effect  upon  its  delivery, 
where  a  note  was  sent  by  mail  to  another  state 
by  two  of  the  makers,  with  the  knowledge  of 
the  payee,  so  that  another,  whom  the  payee  in- 
sisted should  sign  the  note,  could  afiix  his  sig- 
nature, and  the  note  was  so  signed  and  mailed 
to  the  payee,  and  received  by  him  in  due  time, 
the  note  was  delivered  and  executed  in  the  other 
state. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f  282;    Dec  Dig.  {  127.*] 

6,  Evidence  (|  65*)- Pbeshmption*— Knowl- 
edoe  OF  the  Law. 

Where  a  note  was  sent  by  mall  to  another 
state  by  two  of  the  signers  In  order  to  obtain 
the  signature  of  a  third  person  whom  the  payee 
insisted  diould  also  sign,  and  the  third  penon 
signed  the  note  and  mailed  it  to  the  payee,  who 
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received  it  in  due  course,  the  payee  is  preBumed 
to  have  knowledge  that  the  place  of  execution 
of  the  note  was  in  the  other  state. 

[Ed.  Note.— For  other  cases,  see  Bvidence, 
Cent.  Dig.  I  85;  Dec.  Dig.  {  65.*] 

Appeal  from  Superior  Coort,  Los  Angeles 
County;  Chas.  Monroe,  Judge. 

Action  by  A.  S.  Loud  against  James  R. 
Golllos  and  John  W.  Kemp  and  another. 
Judgment  for  plaintiff  against  Collins  and 
for  defendants,  Kemp  and  another,  and  plain- 
tUT  appeals.    Affirmed. 

H.  S.  Rollins,  for  a^iellant  Frank  O. 
Flnlayson,  Elon  O.  Oalusha,  and  W.  A.  Alder- 
son,  for  respondents. 

SHAW,  J.  This  Is  an  action  to  recover 
11,300  and  Interest  at  the  rate  of  5  per  cent 
per  month,  compounded  monthly,  alleged  to 
be  due  and  unpaid  upon  a  promissory  note 
dated,  "Los  Angeles,  Oal.,  January  17,  1903," 
made  payable  generally  to  Watson  &  Co.,  by 
whom  It  was  transferred  for  collection  to 
plaintiff.  Judgment  went  against  defendant 
Collins  by  d^anlt  Defendants  Kemp  and 
Alderson  answered,  alleging,  among  other  de- 
fenses, that  the  action  was  barred  by  section 
839,  subd.  1,  Code  Civ.  Proc.  Among  other 
things,  the  court  found:  "The  note  sued  on  In 
this  case  and  set  out  In  the  complaint  was 
not  executed  until  it  was  deposited  by  the 
defendant  Alderson  In  the  post  office  In  Chi- 
cago, in  an  envelope  directed  to  John  W.  Wat^ 
son,  and  was  therefore  executed  out  of  the 
state  of  California,  and  in  the  state  of  Illi- 
nois, and  is  barred  by  section  339,  sabdivlsion 
1,  of  the  Code  of  Civil  Procedure  of  the  state 
of  Caltfomla."  Judgment  followed  in  favor 
of  defendants  Kemp  and  Alderson.  From 
thip  Judgment,  and  an  order  denying  his  mo- 
tion for  a  new  trial,  plaintiff  appeals. 

Appellant's  contention  for  a  reversal  is  bas- 
ed solely  xipoji  the  ground  that  this  finding  of 
the  court  is  unsupported  by  the  evidence; 
bis  claim  being  that  the  note  was  executed  in 
this  state.  Section  339,  subd.  1,  Code  Civ. 
Proc.,  prescribes  the  time  for  the  commence- 
ment of  actions  founded  upon  instruments  of 
writing  executed  out  of  the  state  to  be  with- 
in two  years.  The  complaint  herein  was  fil- 
ed a  few  days  prior  to  the  expiration  of  four 
years  after  the  note  matured.  If,  therefore, 
it  was  executed  out  of  the  state,  as  claimed 
by  respondents,  then,  clearly,  the  cause  of 
action  thereon  was  barred.  Hlgglns  v.  Gra- 
ham, 143  Cal.  131,  76  Pac.  89a 

While  there  is  some  conflict  in  the  evidence, 
it  clearly  tends  to  show  the  following  facts: 
Collins  desired  to  borrow  $1,100,  and  he  and 
Kemp  went  to  the  office  of  Watson  &  Co., 
whose  calling  was  that  of  lending  money,  and 
applied  for  the  loan.  As  security  for  the  pay- 
ment of  same,  Collins  proposed  to  assign  to 
Watson  an  Interest  in  a  certain  oil  venture, 


which  he  held  with  'Alderson,  and  also  have 
Alderson,  who  resided  In  Chicago,  sign  the 
note.  Watson  declined  to  make  the  loan  upon 
the  security  then  offered,  but  during  the  ne- 
gotiations proposed  to  loan  the  money  upon 
a  note  signed  by  all  three  of  the  defendants, 
provided  be  received  an  assignment  of  an  In- 
terest equal  to  the  sum  of  $oOO  in  the  oil 
venture,  and.  In  addition  to  this  and  the  in- 
terest reserved  in  the  note,  received  also  a 
bonus  of  $200.  Collins  and  Kemp  assented  to 
this  proposition,  and  in  accordance  with  this 
agreement  Collins  and  Kemp,  at  Los  Angeles, 
Cal.,  signed  and  delivered  to  Watson  a  note 
identical  in  form  with  the  one  set  out  in  the 
complaint,  and  Collins  attached  his  signa- 
ture to  an  Instrument  whereby  he  assigned 
to  Watson  the  said  Interest  in  the  oil  venture, 
which,  however.  It  seems,  had  to  be  approv- 
ed or  accepted  by  Alderson.  At  the  same 
time  with  the  making  and  delivery  of  this 
note  so  executed  by  Collins  and  Kemp,  they 
also  signed  the  note  upon  which  this  actl(Hi 
is  based,  and  this  last-mentioned  note,  to- 
gether with  the  assignment  of  the  oil  inter- 
est, and  letters  written  by  Collins  and  Kemp 
to  Alderson,  requesting  him  to  sign  the  note 
and  return  same  to  Watson,  were,  with  an 
envelope  addressed,  "John  W.  Watson,  322 
Los  Angeles  Trust  Building,  Los  Angeles, 
Cal.,"  all  inclosed  in  an  envelope  which  was 
addressed  to  Alderson  at  Chicago  and  by 
Watson  deposited  In  the  United  States  post 
office  at  Los  Angeles.  At  the  same  time  Wat- 
son paid  to  Kemp  for  Collins  the  sum  of 
$1,100,  the  amount  agreed  to  be  advanced  on 
the  $1,300  note.  Alderson  received  the  note 
and  other  papers  so  forwarded  to  him  through 
the  United  States  mail,  and,  after  signing  his 
name  to  the  note,  inclosed  it  in  the  self-ad- 
dressed envelope  to  John  W.  Watson,  which 
had  been  sent  to  him  for  such  purpose,  and 
deposited  it  In  the  post  office  at  Chicago,  all 
in  accordance  with  the  understanding  and 
agreement  had  between  Collins,  Kemp,  and 
Watson.  Watson  received  it  in  due  course  of 
mall,  and  thereupon  delivered  to  Collins  and 
Kemp  the  note  which  they  alone  bad  signed, 
as  above  stated.  Says  Mr.  Kemp  in  his  testi- 
mony: "The  agreement  with  Mr.  Watson  and 
Mr.  Collins  was  that  Mr.  Collins  should  sign 
the  note,  that  I  should  sign  the  note,  and 
that  It  should  be  sent  to  Mr.  Alderson  in 
Chicago  to  be  signed  by  him  and  then  return- 
ed to  Mr.  Watson."  In  our  opinion,  this  ev- 
idence fully  sustains  the  finding. 

The  place  where  the  contract  was  written, 
signed,  or  dated  does  not  necessarily  fix  or 
determine  the  place  where  it  was  executed. 
Delivery  of  the  instrument  is  the  final  act 
essential  to  Its  consummation  as  an  obligation. 
Civ.  Code,  §  1626;  Barrett  v.  Dodge,  16  H.  I. 
740,  19  AH.  530,  27  Am.  St.  Rep.  777.  The  place 
of  delivery  is  the  place  of  execution,  and.  In 
the  absence  of  matters  constituting  an  es- 
toppel, this  fact  may  be  estahlished  by  parol 
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evidence,  notwithstanding  a  venue  other  than 
that  shown  to  exist  Is  designated  In  the  date 
line  of  the  Instrument.  Such  designation  Is 
prima  facie  evidence  only  of  the  fact  when 
disputed.  Wells*  Fargo  &  €o.  v.  Vanslckle 
(G.  C.)  64  Fed.  044.  It  Is,  therefore.  Imma- 
terial tbat  Kemp  and  Collins  signed  the  note 
in  this  state. 

The  general  rule  is  that  depositing  a  note 
In  the  post  oflSce  addressed  to  the  payee  with 
his  assent  is. a  sufflclent  delivery  thereof. 
Daniel  on  Negotiable  Instruments,  |  67 ;  Bar- 
rett V.  Dodge,  16  B.  I.  740,  19  AO.  530,  27 
Am.  St  Rep.  777 ;  Ivey  v.  Kern  County  Land 
Co.,  115  Cal.  196,  46  Pac.  926;  Bank  of  Yolo 
V.  Sperry  Flour  Ct».,  141  Cal.  314,  74  Paa 
855,  65  L.  R.  A.  90.  Appellant  concedes  this 
proposition,  but  insists  that  it  should  be  lim- 
ited to  those  transactions  directly  conducted 
by  the  parties  through  the  medium  of  the 
post  office;  that  is,  where  one  party  makes 
the  proposal,  and  the  other  accepts  by  signing 
and  transmitting  the  contract.  Accepting 
his  view,  the  facts  do  not  bring  this  case 
within  the  exception  for  which  he  contends. 
Watson  proposed  to  lend  the  money  In  con- 
sideration that  each  of  the  parties  should 
obligate  himself  by  written  contract  to  repay 
the  same  with  the  agreed  interest  The  fact 
that  he  did  not  directly  communicate  this 
proposal  to  Alderson  is  immaterial.  It  was 
sufScient  that  It  was  commnnicated  to  him, 
as  Intended  by  Watson,  through  Kemp  and 
Collins,  as  a  proposition  made  by  Watson  to 
all  three  defendants,  and  which,  in  order  to 
constitute  a  contract  must  be  accepted  by  all 
three.  While  Watson  himself  did  not  write 
the  letters  to  Alderson,  submitting  his  pro- 
posal, the  action  talien  by  Kemp  and  Collins 
In  submitting  it  was  with  his  knowledge  and 
consent  It  was  clearly  his  intention,  Implied 
from  Us  acts,  that  If  his  offer,  which  had 
been  agreed  to  hy  Collins  and  Kemp,  was  ac- 
cepted by  their  codefendant  Alderson,  the  lat- 
ter, at  Chicago,  111.,  should  attach  his  signa- 
ture to  the  note  theretefore  signed  by  Kemp 
and  Collins,  but  not  delivered,  and  inclose  the 
same  In  the  self-addressed  envelope  sent  with 
the  note  for  such  purpose,  and  deposit  It  in 
the  United  States  post  office  at  Chicago,  111. 
Upon  receipt  of  the  note  Alderson  signed  it — 
however  reluctantly,  or  by  what  inducements 
prompted  so  to  do,  is  immaterial— and  inclos- 
ed It  in  the- envelope  and  mailed  It  to  Wat- 
son, by  whom  it  was  received  in  due  course. 
With  full  knowledge  of  all  the  facts  and  cir- 
cumstances connected  with  the  signing  and 
delivery  of  the  note,  Watson  accepted  It  in 
lieu  of  the  note  of  Kemp  and  Collins  which 
he  held  pending  the  action  of  Alderson  in 
joining  with  his  codefendants  In  accepting 
the  offer  made  by  him.  Under  these  clrcum- 
Ktauces,  the  deposit  of  the  note  In  the  post 
office  at  Chicago,  111.,  constituted  the  delivery 
thereof  to  Watson  In  the  state  of  Illinois. 
The  note  was  executed  out  of  this  state,  of 


which  fact  plaintiff's  assignor  must  be  deem- 
ed to  have  had  full  knowledge. 
Judgment  and  order  affirmed. 

We  concur:  ALLBN,  P.  J. ;  TAGGART,  J. 


(U  Cal.  A.  65) 

CALIFORNIA  PINB  BOX  ft  LUMBER  CO. 
V.  MOGAN,  Jadge.     (Cir.  795.) 

(Coart   of   Appeal,    First   District,   California. 

March  17,  1910.     Rehearine  Denied  by 

Supreme  Court  May  18,  1910.) 

1.  Appeabanck  (I  24*)  —  Oehebai.  Apfkab- 

ANCK— WAIVM. 

A  general  appearance  by  a  defendant 
waives  all  question  as  to  service  of  proceaa  and 
is  equivalent  to  personal  service. 

IBd.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  {  118;   Dec  Dig.  i  24.»J 

2.  Affearangb  ({  8*)  — Acts  CoNSTrrunMO 
"Appeabance."*^ 

An  "appearance"  is  generally  defined  as  the 
formal  proceeding  by  which  a  defendant  sab- 
mits  himself  to  the  jurisdiction  of  the  court, 
and  under  Code  Civ.  Proc.  {  1014,  a  defendant 
appears  when  he  answers,  demurs,  or  gives 
plaintiff  written  notice  of  his  appearance,  or 
when  an  attorney  gives  notice  of  an  appearance 
for  him. 

[Eid.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  Sj  26,  27;    Dec.  Dig.  {  8.* 

For  other  definitions,  see  Words  and  Phnues, 
vol.  1,  pp.  449-401.] 

3.  COBPOBATIONS  ({  669*)— FORStON  COKPORA- 

TioN  — Gbnebal  Appearance  —  Acts  Coh- 

STITUTING. 

A  summons,  In  an  action  against  a  foreign 
corporation  having  no  place  of  business  in  the 
state  or  agent  therein,  was  served  on  its  presi- 
dent temporarily  in  the  state.  Thereafter  an 
attorney  wrote  to  plaintiS's  attorney  inclosing 
a  stipulation  extending  the  time  to  answer. 
Plaintiff's  attorney  signed  and  returned  the 
stipulation.  Subsequently  the  attorney  made 
an  affidavit  entitled  in  the  conrt  and  cause  to 
procure  an  order  of  court  giving  the  corporation 
further  time  in  which  to  answer.  The  court 
granted  further  time.  Held,  that  the  corpora- 
tion appeared  generally  in  the  action. 

[M.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  i  2041 ;    Dec.  Dig.  {  GCO.*] 

4.  Mandamus  (i  28*)— Subjects  or  Rsuxr— 
■  Mattebs  of  Discbbtion. 

Where  the  facts  are  undisputed,  and  the 
law  establishes  the  right  of  a  party  to  an  order 
or  to  relief  which  the  court  refuses,  mandamus 
lies  to  compel  action,  and  while  in  many  cases 
the  discretion  exercised  by  the  trial  court  is 
conclusive,  especially  where  the  evidence  is  con- 
flicting, mandamus  lies  to  control  judicial  ac- 
tion involving  discretion  when  the  discretion 
has  been  abused. 

[Ki.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  {  04 ;    Dec.  Dig.  |  28.*] 

5.  Mandamus  ((  51*)— Subjects  or   Relief 
—Mattebs  of  Discretion. 

Where  the  time  within  which  a  defendant, 
appearing  genenilly  in  an  action,  may  answer  or 
demur,  has  expired,  and  no  answer  or  demurrer 
tias  been  interposed,  the  trial  court  must  enter 
his  default,  and  the  refusal  so  to  do  is  a  refusal 
to  perform  a  duty,  and  mandamus  lies  to  com- 
pel performance  thereof. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  {  98;   Dec.  Dig.  (  51.*) 
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S.  MAIVDA.MT78    (|    61*)— AdBQTTAOT   OT   OTHXB 

Reueot. 

Where  the  court  set  aside  the  eerrice  of 
commons  aUer  defendant  bad  appeared  een- 
erally  and  then  refused  to  enter  the  default  of 
defendant,  who  did  not  answer  or  demur  with- 
in the  time  fixed  therefor,  plaintiff  baa  no  ade- 
quate remedy  at  law,  and  mandamus  lies  to 
compel  the  trial  court  to  enter  the  default  of 
defendant. 

[Ed.  Note. — ^For  other  cases,  see  Mandamus, 
Cent.  Dis-  I  98;    Dec.  Dig.  |  SI.*] 

Application  for  a  writ  of  mandate  by  the 
California  Pine  Box  &  Lumber  Company 
against  E.  P.  Mogan,  Judge  of  tlie  Superior 
Court  in  and  for  the  City  and  County  of  San 
Francisco,  Department  7  Tbereof,  to  compel 
tlie  malcing  of  an  order  directing  the  cierk 
of  the  court  to  enter  a  default  In  an  action. 
Writ  issued. 

Joseph  0.  Meyerstein,  for  petitioner.  W. 
T.  Ftilpps  and  Percy  B.  Towne,  for  respond- 
ent 

COOPER,  P.  J.  This  is  an  application  for 
a  writ  of  mandate  to  compel  the  superior 
court  of  the  city  and  county  of  San  Fran- 
cisco and  Hon.  E.  P.  Mogan,  one  of  the 
judges  thereof,  to  make  an  order,  directing 
the  clerk  of  said  court  in  the  department 
presided  over  by  such  Judge  to  enter  the  de- 
fault of  the  defendant  in  an  action  pending 
In  said  court,  entitled  "California  Pine  Box 
&  Lumber  Co.,  a  Corporation,  PlaintltF,  v.  Des 
Moines  Casket  Company,  a  Corporation,  De- 
fendant" 

The  facts  of  the  case  are  substantially  as 
follows:  In  October,  1009,  the  petitioner  com- 
menced an  action  in  said  court  against  said 
Des  Moines  Casket  Company,  as  defendant, 
to  recover  upon  an  alleged  express  contract 
for  goods  sold  and  delivered  by  the  plaiutitf 
therein  to  said  defendant  The  defendant 
was  a  foreign  corporation,  existing  and  doing 
business  under  the  laws  of  the  state  of  Iowa, 
and  had  no  place  of  business  In  the  state  of 
California,  and  no  agent  upon  whom  sum- 
mons could  be  served.  A  summons  was  duly 
issued  and  attempted  to  be  served  by  per- 
sonally delivering  the  same  to  one  Antes,  the 
president  of  said  defendant  who  was  then 
temporarily  In  the  state  of  California  on  busi- 
ness, but  not  engaged  in  any  business  in  con- 
nection with  the  said  coriK>ration.  After  the 
summons  had  been  left  with  said  Antes,  and 
on  November  1, 1909,  W.  T.  Phipps,  an  attor- 
ney at  law,  wrote  to  the  plaintiff's  attorneys 
In  said  action  Inclosing  a  stipulation,  and  re- 
guesting  that  It  be  signed,  which  letter  is  as 
follows:  "In  the  two  cases,  one  of  the  Cali- 
fornia Pine  Box  &  Lumber  Company  v.  Des 
Moines  Casket  Company,  and  the  other  Cali- 
fornia Pine  Box  &  Lumber  Company  v.  Wich- 
ita Casket  Company,  in  which  you  are  at- 
torneys for  plaintiff,  I  wish  you  to  give  me 
the  inclosed  stipulation  extending  time  for 
answer.  The  president  of  these  two  compa- 
nies has  not  yet  got  back  from  his  recent  trip 


to  this  coast,  and  I  want  a  report  from  blm 
before  I  can  put  In  an  answer.  If  this  ex- 
tension is  granted  I  hope  to  avoid  the  neces- 
sity of  putting  in  any  demurrer,  and  I  think 
time  will  be  saved  by  granting  It  Yours  re- 
spectfully, W.  T.  Phipps."  In  answer  to  this 
letter,  the  attorneys  for  the  plaintiff  signed 
and  Inclosed  a  stipulation  in  said  cause,  which 
is  as  follows:  "It  is  hereby  stipulated  that 
the  time  for  answering  in  the  above  case 
shall  be  and  Is  hereby  extended  to  and  in- 
cluding the  20th  day  of  November,  1909.  This 
stipulation  shall  be  effective  without  being 
filed.  J.  C.  Meyerstein  and  J.  V.  B.  Flllpplnl, 
Attorneys  for  plaintiff.''  Afterwards,  on  the 
17th  day  of  November,  1909,  said  Phipps 
made  an  affidavit,  in  which  he  stated  and  set 
forth  that  he  was  attorney  for  the  defend- 
ant in  said  action;  that  the  summons  was 
served  upon  the  president  of  the  defendant 
while  he  was  temporarily  traveling  In  the 
state  of  California ;  that  said  president  had 
returned  to  the  state  of  Iowa,  and  was  the 
only  person  In  position  to  furnish  afiBant 
"with  the  necessary  data  from  which  to  pre- 
pare and  file  the  answer  in  the  above-entitled 
matter."  The  affidavit  further  stated:  "That 
said  president  of  said  defendant  has  not  as 
yet  had  sufficient  time  In  which  to  furnish  af- 
fiant with  said  data,  and  it  Is  therefore  nec- 
essary that  affiant  for  the  benefit  of  said  de- 
fendant, get  an  extension  of  time  herein  for 
answering  or  demurring  to  said  complaint 
That  defendant's  time  for  answering  or  de- 
murring will,  unless  extended,  expire  on  No- 
vember 20,  1900.  Whferefore  affiant  prays 
that  said  court  make  an  order  extending  the 
time  for  answer  or  demurrer  herein,  to  and 
including  December  20,  1909."  Upon  the 
above  affidavit  being  so  filed  In  said  court  by 
said  attorney  for  the  defendant,  and  at  his 
request,  the  court  and  the  said  Judge  thereof 
made  an  order  extending  the  time  for  said 
defendant  to  demhr  or  answer  to  and  includ- 
ing the  20tb  day  of  December,  1909,  and  no 
other  or  further  extension  of  time  has  been 
granted  by  stipulation  or  otherwise.  After 
the  attorney  for  said  defendant  had  so  pro- 
cured the  stipulation  as  aforesaid,  and  filed 
the  affidavit  as  hereinbefore  stated,  on  which 
he  procured  the  order  of  court  giving  him  to 
and  including  December  20, 1009,  in  which  to 
answer  or  demur,  and  on  December  3,  1909, 
he  made  a  motion  in  said  court  in  said  cause 
for  an  order  setting  aside  the  attempting  serv- 
ice of  summons  therein,  upon  the  ground  that 
It  had  not  been  served  upon  any  person  upon 
whom  service  could  be  legally  made  under 
the  laws  of  California.  The  said  court  there- 
after, on  the  7th  day  of  December,  1909,  made 
an  order  granting  said  motion  and  setting 
aside  and  quashing  the  said  service  of  sum- 
mons. The  defendant  in  said  action  has  filed 
no  pleading  or  demurrer  therein.  Thereof  ter 
upon  due  notice  petitioner,  on  the  7th  day  of 
January,  1910,  made  a  motion  for  an  order 
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directing  the  clerk  of  the  said  court  to  enter 
the  default  of  the  said  defendant,  and  the 
court  thereupon  made  an  order  denying  said 
motion,  and  refusing  to  order  the  clerk  of 
said  court  to  enter  the  default  of  said  de- 
fendant, holding  that  It  had  no  Jurisdiction 
of  defendant.  Thereafter,  on  the  10th  day  of 
February,  1910,  the  petitioner  applied  to  the 
clerk  of  said  court  for  entry  of  default 
against  defendant,  and  the  derk,  in  view  of 
the  order  so  made  by  the  court,  refused  to  en- 
ter th»  same. 

The  first  question  for  determination  here 
is  as  to  whether  or  not  the  defendant,  by  rea- 
son of  the  facts  above  set  forth,  appeared- In 
the  action.  The  Judge  of  the  superior  court 
concluded  that  the  defendant  bad  not  ap- 
peared, and  that  the  court  bad  no  Jurisdiction 
of  it,  and  no  doubt  t>a8ed  its  order  denying 
the  motion  for  entry  of  default  upon  this 
ground.  The  question  as  to  the  service  of  the 
summons  and  the  order  setting  aside  the 
same  may  be  eliminated,  for  the  reason  that, 
if  the  facts  appearing  of  record  show  an  ap- 
pearance as  a  matter  of  law,  It  was  the  duty 
of  the  court  to  order  the  entry  of  default.  It 
is  elementary  that  a  general  appearance  by 
a  defendant  waives  all  question  as  to  the 
service  of  process,  and  Is  equivalent  to  per- 
sonal service.  An  "api)earance"  Is  generally 
defined  as  the  formal  proceeding  by  which  a 
defendant  submits  himself  to  the  Jurisdiction 
of  the  court  Our  Code  provides  (Code  Civ. 
Proc.  i  1014)  that  a  "defendant  appears  In 
an  action  when  he  answers,  demurs  or  gives 
the  plaintUC  written  notice  of  bis  appearance, 
or  when  an  attorney  gives  notice  of  an  ap- 
pearance for  him."  In  this  case  the  question 
is:  Did  Phlpps  give  petitioner  notice  of 
appearance  for  the  defendant?  In  our  opin- 
ion he  did.  When  he  wrote  to  plaintUT's  at- 
torneys and  procured  a  stipulation  giving 
more  time  to  answer  or  demur,  he  gave  writ- 
ten notice  of  his  appearanc^.  He  stated  that 
he  hoped  to  avoid  the  necessity  of  putting  In 
a  demurrer,  and  that  time  would  be  saved 
by  the  stipulation.  This  was  written  infor- 
mation to  the  plaintiff's  attorneys  giving 
them  notice  that  Phlpps  was  the  attorney  for 
the  defendant  Plaintiff's  attorneys  acted 
upon  the  notice  when  they  signed  and  return- 
ed the  desired  stipulation.  Defendant's  at- 
torney then  made  an  aflQdavlt,  entitled  in  the 
court  and  cause,  for  the  purpose  of  procuring 
the  affirmative  action  of  the  court  in  giving 
it  further  time.  This  atfldavlt  was  filed, 
and  the  court  made  an  order  granting  the 
further  time.  There  was  nothing  in  the  let- 
ter, stipulation,  affidavit,  or  order  made  by 
the  court  as  to  a  special  appearance.  The 
court  could  not  have  granted  the  defendant 
an  extension  of  time  in  which  to  plead  un- 
less the  defendant  was  before  the  court  In 
our  opinion  the  defendant  appeared  in  said 
action,  and  comes  within  the  reason  and 
principle  of  the  ruling  in  Cooper  v.  Gordon, 
125  Cal.  296,  57  Pac.  1006,  and  Roth  v.  Su- 
yeriur  Court,  147  Cal.  604,  82  Pac.  246. 


The  next  question  is  as  to  whether  or  not 
the  writ  of  mandate  will  lie  to  compel  the 
court  to  make  a  particular  order.  It  Is  con- 
ceded that  the  writ  will  not  He  to  contrtd 
the  discretion  of  the  court  where  the  facta 
are  such  that  the  court  may  use  Its  discre- 
tion. In  many  cases  the  discretion  exerdsed 
by  the  trial  court  la  conclusive,  partlenlarly 
where  the  evidence  Is  conflicting;  but  the 
rule  Is  now  more  liberally  extcinded  in  re- 
gard to  the  writ  of  mandate  and  Its  use  to 
control  Judicial  action,  and  even  Judicial  dis- 
cretion when  such  discretion  has  been  abused. 
Where  the  facts  are  undisputed,  and  the  law 
establishes  the  right  of  a  party  to  an  order 
or  to  the  relief  which  the  court  has  refused, 
the  writ  win  11&  Now  in  this  case  It  Is  the 
law  that  when  defendant's  time  for  answer- 
ing or  demurring  expired,  plaintiff  was  «i- 
titled  to  have  Its  default  entered.  It  was 
the  duty  of  the  court  under  the  law  to  order 
the  entry  of  such  default,  and  the  denial  of 
the  order  Is  a  refusal  to  perform  a  duty. 

In  Wood  on  Mandamus,  p.  4S,  it  is  stated: 
"The  rule  Is  that  a  mandamus  vrlll  Issue  to  an 
inferior  court  to  compel  the  performance  of 
an  official  duty,  to  which  a  party  is  clearly 
entitled  and  which  .Is  refused  to  him,  when 
no  other  effectual  remedy  exists,  and  to  com- 
pel a  Judicial  officer  to  perform  an  act  which 
it  Is  his  imperative  duty  to  perform,  and  with 
reference  to  the  manner  of  the  performance 
of  which  he  has  no  reasonable  discretion." 

In  Temple  v.  Superior  Court,  70  Cal.  211, 
11  Pac.  699,  the  petitioner  sought  a  writ  ot 
mandate  tg  compel  the  superior  court  to  bear 
a  contempt  proceeding  which  it  bad  refused 
to  do,  and  the  Supreme  Court  said:  "Under 
such  circumstances  the  court  cannot,  by  hold- 
ing without  reason  that  It  has  no  Jurisdiction 
of  the  proceeding,  divest  Itself  of  Jurisdiction, 
and  avoid  the  duty  of  hearing  and  determin- 
ing It" 

In  Johnston  y.  Superior  Court,  105  CaL 
666,  39  Pac.  86,  the  superior  court,  being  sat- 
isfied that  due  notice  to  creditors  had  not 
been  given,  ordered  additional  notice  to  be 
given,  and  refused,  to  make  an  order  that  due 
notice  to  creditors  had  been  given.  Upon  ap- 
plication for  a  writ  of  mandate  to  compel 
the  court  to  make  Its  decree,  showing  that 
due  notice  had  been  given,  the  facts  were  re- 
viewed, and  a  writ  of  mandate  was  issued, 
directing  the  court  to  make  such  decree. 

In  Hensley  v,  Superior  Court,  111  Cal.  541, 
44  Pac.  232,  it  appeared  that  the  court  had 
refused  to  make  an  order  or  decree  of  due 
notice  to  creditors  uiwn  the  ground  that  the 
order  of  notice  to  creditors  was  not  In  con- 
formity with  the  law.  The  Supreme  Court 
held  that  it  was,  and  directed  the  writ  to  is- 
sue, and  in  the  opinion  said:  "Where  as  here 
the  law  affixes  a  right  to  specific  relief  from 
certain  facts,  and  there  is  no  question  made 
as  to  the  existence  of  such  facts,  the  court 
has  no  discretion  to  refuse  the  relief.  In 
such  a  case  the  limit  of  the  discretionary 
power  ot  the  court  has  been  reached,  and 
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nothing  bat  a  clear  duty  remalos ;  and  if  the 
relief  la  refused,  and  there  is,  as  in  this  in- 
stance, no  appeal  or  other  plaii>,  speedy,  and 
adequate  remedy,  mandamus  will  lie  to  com- 
pel It." 

For  a  very  clear  discussion  of  the  law  on 
this  subject,  see  the  opinion  of  the  Supreme 
Court  in  the  late  case  of  Inglin  v.  Hoppln  et 
al.,  105  Pac.  582  (November  19,  1900).  It 
was  there  said  by  Mr.  Justice  Henshaw 
in  his  usual  clear  style:  "While  of  course 
It  is  the  general  rule  that  mandamus  will 
not  lie  to  control  the  discretion  of  a  court 
or  otGcer,  meaning  by  that  that  it  will 
not  lie  to  force  the  exercise  of  discretion 
In  a  particular  manner,  the  above  cases 
abnndantly  show  that  mandamus  will  lie  to 
correct  abuses  of  discretion,  and  will  lie  to 
force  a  particular  action  by  the  Inferior  tri- 
bunal or  officer,  when  the  law  clearly  estab- 
lishes the  petitioner's  right  to  such  action." 

It  cannot  be  said  that  petitioner  in  this 
case  has  a  plain,  speedy,  and  adequate  rem- 
edy In  the  ordinary  course  of  law.  He  can- 
not appeal,  as  there  is  no  Judgment  or  order 
from  which  an  appeal  will  He.  Under  the 
ruling  of  the  superior  court  he  cannot  pro- 
ceed, although  the  defendant  has  appeared 
and  submitted  itself  to  the  Jurisdiction  of  the 
court  The  court,  having  jurisdiction,  holds 
that  it  has  not,  and  refuses  further  relief  in 
the  cause. 

What  we  have  said  in  this  opinion  Is  not 
to  be  understood  as  precluding  the  court  from 
hearing  an  application  by  the  defendant  to 
be  relieved  of  the  default  upon  a  proper 
showing. 

Let  the  writ  issue  as  prayed. 

We  concur:   UXLli,  J. ;   KERRIGAN,  J. 


(13  Cftl.  A.  72) 

8A0CHI  T.  BAYSIDE   LUMBER  CO. 
(Civ.  654.) 

(Conrt  of   Appeal,   Third   District,   California. 

March  21,  1910.    Rehearing  Denied  by 

Supreme  Conrt  May  10,  1910.) 

1.  Landlobd  awd  Tenant  (§  142*)— IwjtraiES 
TO  Demised  Pkemibes— Evidence. 

In  an  action  by  a  tenant  against  a  third 
peison  for  injuries  to  the  demised  premises  by 
obstructing  a  stream,  and  causing  an  overflow, 
evidence  held  to  support  a  verdict  for  plaintiff. 
[EM.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  f  614 ;   Dec.  Dig.  i  142.*] 

2.  Waters  and  Water  Coubses  (|  179*)— 
Injuries  fbom  Flowaob— Pboxiuate  Cause 
— Question  for  Jdby. 

In  an  action  for  Injur;  to  land  caused  by 
an  overflow  due  to  the  obstmction  of  a  stream, 
the  qnestion  whether  the  overflow  was  caused 
by  the  acts  of  the  defendant  in  loosening  lodged 
refuse,  or  by  the  operators  of  a  quarry  by  throw- 
ing debris  Into  the  stream,  held,  under  the  evi- 
dence, for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  J  258;  Deo.  Dig.  { 
179.»J 


8.  Master  and  Servant  (|  332*)— Indkpend- 
ENT  Contractors— Question  fob  Jubt. 
In  an  action  by  a  tenant  for  injnry  to  the 
demised  premises  caused  by  the  obstruction  of 
a  stream,  the  question  whether  the  operator  of 
a  quarry  on  the  Imnk  of  the  stream  and  a  per- 
son engaged  in  removing  a  log  jam  from  the 
stream,  both  of  whom  were  employed  by  defend- 
ant, were  independent  contractors  so  as  to  re- 
lieve defendant  from  liability  for  thel;  acts 
in  obstructing  the  stream,  held,  under  the  evi- 
dence, a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1276;   Dec.  Dig.  {  332.*] 

4.  Master  and  Servant  (|  318*)— Independ- 
ent Contractor— Supervision  of  Wobk 
BT  Master. 

That  a  person  employed  to  do  particular 
acts  receives  a  specified  compensation  for  his 
services,  not  in  the  nature  of  wages,  does  not 
make  him  an  independent  contractor  where  his 
work  is  performed  under  the  direct  superintend- 
ence of  the  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  1257,  1258 ;  Dec.  Dig.  ( 
318.*] 

6.  Waters  and  Water  Courses  (|  171*)- 
Injuriks  from  Overflow  of  Land — Proxi- 
mate Cause  of  Injury. 

Where  a  jam  had  existed  In  a  stream  for 
a  number  of  years,  but  had  not  obstructed  the 
flow  of  the  water,  and  a  lumber  company  re- 
moved logs  from  the  jam  to  obtain  material 
for  shingle  bolts,  as  a  result  of  which  portions 
of  the  jam  floated  down  the  stream  and  made 
a  jam  at  a  lower  point  causing  plaintiff's 
land  to  overflow,  the  lumber  company's  act  in 
loosening  the  jam  was  the  proximate  cause  of 
the  injury. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {$  216-221;  Dec. 
Dig.  §  171.*] 

6.  Apfbai,  and  Bbrob  (J  84JJ*)— Review- 
Questions  of  Fact. 

In  an  action  by  a  tenant  against  a  lumber 
company  for  injury  to  the  demised  premises  by 
an  overflow  caused  by  the  obstruction  of  a 
stream,  whether  the  act  of  the  lumber  company 
in  loosening  a  log  jam  so  that  portions  of  it 
floated  down  the  stream  and  formed  the  obstruc- 
tion was  the  proximate  cause  of  the  Injury  was 
a  question  of  fact,  the  determination  of  which 
by  the  jury  was  conclusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  3316-3330;  Dec.  Dig.  f 
842.*] 

7.  Landlord  and  Tenant  (f  142*)- Injubt 
to  I>emised  Premises  —  Dauaoes  —  Evi- 
dence. 

In  an  action  by  a  tenant  engaged  in  the 
dairy  business,  for  injury  to  the  demised  prem- 
ises, caused  by  the  overflow  of  a  stream,  evi- 
dence as  to  what  the  land  produced  the  year 
previous  to  the  year  in  whicb  the  damage  was 
sustained,  was  admissible  as  tending  to  show  the 
adaptability  of  the  land  to  cultivation  of  the 
crops  customarily  grown  thereon,  and  Its  capac- 
ity for  producing  such  crops  in  such  quantity 
as  was  essential  to  the  dairy  business. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {§  514,  515;  Dec.  Dig.  { 
142.»] 

8.  Landlord  and  Tenant  (S  142*)- Injubt 
to  Demised  P.remises  —  Damages  —  Evi- 
dence. 

In  such  case,  it  wos  proper  to  show  the 
diminished  value  of  the  leasehold  during  the 
remainder  of  the  term,  and,  to  that  end,  prove 
the  rental  value  of  the  damaged  land  per  acre 
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and  the  cost     of  restoring  it  to  tbe  condition 
in  which  it  was  at  tbe  time  it  was  submerged. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §{  514,  515;  Dec.  Dig.  i 
142.»] 

9.  Landlobd  and  Tenant  (J  142*)— Injury 

TO      DEUIBED      PbEMISES  —  DAJf  AQES  —  EVI- 
DENCE. 

In  BQch  case,  evidence  as  to  the  number 
of  dairy  cows  kept  by  plaintiff,  and  the  quantity 
of  butter  fat  produced  the  same  year,  and  the 
cost  of  maintaining  his  cows  on  other  land 
which  he  was  compelled  to  rent  for  that  par- 
pose  after  the  flood  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §S  514,  516;  Dec.  Dig.  i 
142.*] 

10.  Waters  and  Wateb  Courses  (j  179*)— 

iNJDBT    rnOM    FLOWAOE— INBTBTJCTIONS. 

In  an  action  against  a  lumber  company 
for  injury  to  land  resulting  from  an  overflow 
caused  by  tbe  act  of  defendant  in  loosening  a 
jam  of  refuse  which  had  existed  for  years,  but 
had  not  interfered  with  the  flow  of  the  water, 
such  loosening  causing  debris  to  float  down  the 
stream  and  obstruct  it  at  a  point  opposite  plain- 
tiff's land,  it  was  not  error  to  refuse  an  instruc- 
tion requested  by  defendant  on  the  theory  that 
the  Injury  was  caused  by  an  act  of  God. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  257 ;  Dec.  Dig.  { 
179.*J 

11.  Landi,obd  and  Tenant  (f  142*)  — In- 
JUBIES  TO  Deuised  Pbemises  —  Eleuents 
OF  Daitage. 

In  an  action  by  a  tenant  against  a  lnmt>er 
company  for  injuries  to  tbe  demised  premises, 
cansed  by  an  overflow  of  a  stream,  plaintiff  was 
entitled  to  recover,  as  an  element  of  his  damage, 
for  tbe  destruction  of  bridges  bnilt  across  a 
slough  to  permit  his  cattle  to  pass  from  one 
field  to  another,  thouprh  the  briflares  were  im- 
bedded in  the  soil,  and  he  testified  that  he  In- 
tended to  leave  them  there  at  the  termination 
of  his  lease. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  }  515 ;   Dec.  Dig.  S  142.*] 

12.  Watebs  and  Wateb  Cottbsbs  (§  179*)  — 
INJOBT  fbom  Flowaqb— Instructions. 

An  Instruction  requested  by  defendant  that 
if  the  jam  endangered  a  trestle  of  a  bridee 
owned  by  defendant,  defendant  had  the  ri^ht 
to  remove  the  jam,  was  properly  refused  as  too 
general  and  indefinite,  since  it  omitted  tbe  necea- 
sary  qualification  that  defendant,  in  removing 
the  jam,  was  bound  to  do  so  with  reference 
to  the  rights  of  lower  riparian  owners. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {  257j    Dec.  Dig.  { 
179.*1 

Appeal  from  Superior  Court,  Humboldt 
County;  G.  W.  Hunter,  Judge. 

Action  by  Charles  E.  Sacchl  against  the 
Bayslde  Lumber  Company.  From  a  Judg- 
ment for  plaintiff,  and  an  order  denying  a 
new  trial,  defendant  appeals.    Affirmed. 

Denver  Sevier,  for  appellant  Gep.  D.  Mur- 
ray and  Gregor  &  Connlck,  for  respondent. 

HART,  J.  This  is  an  action  for  damages 
for  injuries  alleged  to  have  been  inflicted  up- 
on the  leasehold  of  plalntlCT  through  the  neg- 
ligence of  the  defendant  The  complaint  ask- 
ed for  damages  in  the  sum  of  $5,200,  but  tbe 
jury  by  whom  the  cause  was  tried  assessed 
the  damages  at  the  sum  of  $3,500,  for  which 


amount  the  court  subsequently  cansed  judg- 
ment to  be  entered  in  favor  of  plaintiff.  TlUs 
appeal  is  frotn  the  judgment  so  entered  and 
tbe  order  denying  defendant's  motion  for  a 
new  trial.  The  injuries  alleged  to  have  been 
sustained  to  plaintiff's  property  were  the  re- 
sult of  the  overflow  upon  bis  land  of  tbe  wa- 
ter from  Jacoby  creek,  in  Humboldt  county, 
and  it  is  charged  that  said  overflow  and  the 
consequent  snbmerglng  and  damaging  of  plaln- 
tifTs  land  was  caused  by  the  negligent  acta 
of  the  defendant. 

Tiie  defendant  is  a  corporation,  and  tbe 
purpose  for  which  it  was  organized  as  such 
was  to  carry  on  and  conduct  the  logging  and 
lumbering  business,  in  which,  for  many  years 
prior  to  the  institution  of  this  action,  it  and 
its  predecessor,  the  Bayslde  Mill  &  Lumber 
Company,  were  engaged  on  Jacoby  creek,  in 
Humboldt  county. 

The  plaintiff,  at  the  time  the  injuries  com- 
plained of  were  sustained,  and  for  some  years 
prior  thereto,  was  the  lessee  and  in  the  pos- 
session of  something  over  900  acres  of  land 
bordering  on  said  Jacoby  creek,  and  through 
and  over  the  southwesterly  portion  of  which 
the  channel  of  said  creek  passed.  Said  creek 
is  described  in  the  complaint  as  "a  natorol 
water  course  in  said  Humboldt  county,  about 
12  miles  in  length,  and  flowing  in  a  north- 
westerly direction  and  emptying  into  the 
northern  portion  of  Humboldt  Bay  •  •  •  ; 
that  said  Jacoby  creek  is  a  stream  amply  suf- 
ficient in  width,  size,  and  flow  of  water  to 
carry  and  bear  along  and  float  in  its  waters 
to  said  Humt)oldt  Bay,  while  flowing  along 
from  its  source  to  said  Humboldt  Bay,  all 
natural  dCbris,  refuse,  and  drift,  if  unre- 
strained, which  would  naturally  float  or  fall 
into  and  be  carried  along  by  the  waters  there- 
of and  the  natural  current  of  said  Jacoby 
creek."  The  complaint  further  states  that, 
for  more  than  a  year  prior  to  tbe  time  at 
which  the  allied  Injuries  were  inflicted  up- 
on plaintiff's  leasehold,  the  said  land  of  plain- 
tiff was  "protected  by  a  good  and  substantial 
dike  and  embankment  theretofore  construct- 
ed and  built  on  and  along  said  bank  by  said 
plaintiff  and  his  said  lessors,  and  that,  at 
the  said  time  of  said  hereinafter  mentioned 
overflow  of  said  Jacoby  creek,  and  for  a  year 
or  more  prior  thereto,  said  dike  and  embank- 
ment was  of  sufl[iclent  width,  height,  and 
strength  to  fully  protect,  and  the  same  would 
have  fully  protected  and  did  fully  protect, 
said  land  leased  to  said  plaintiff  as  aforesaid 
from  and  against  any  encroachment  ot  or 
overflow  by  the  salt  tidewaters  of  said  Hum- 
boldt Bay  and  the  waters  of  said  Jacoby 
creek  in  the  natural  rise  and  fall  and  flow 
of  said  waters  of  said  Humboldt  Bay  and  of 
said  Jacoby  creek."  Said  land  so  under 
lease  to  plaintiff,  it  Is  allefjed,  was  prior  to 
and  at  the  time  of  the  infliction  of  the  dam- 
age complained  of.  Improved  and  valuable 
farming  and  dairy  land  "and  prior  thereto 
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had  been  properly  seeded  to  tame  grasseB  by 
Bald  plaintiff,  and  was  then  valuable  grazing 
land  and  producing  an  abundant  stand  of 
tame  grasses  for  pasturing  purposes  and  was 
then  used  by  aald  plaintiff  as  dairy  and  graz- 
ing land." 

It  is  averred  that,  for  more  than  six  years 
prior  to  the  27th  day  of  January,  1905,  the 
predecessor  of  defendant,  Baytdde  Mill  & 
Lumber  Company,  a  corporation,  was  the  own- 
er and  In  the  possession  of  a  large  tract  of 
land  situated  on  both  sides  of  Jacoby  creek, 
"and  lylhg  along  said  creek  up  said  creek 
from  and  above"  the  land  leased  to  plaintiff; 
that  said  corporation  was  for  many  years  en- 
gaged in  cutting  and  logging  the  timber  stand- 
ing on  Its  said  tract  of  land  and  removing  the 
same  therefrom;  that,  "while  said  timber 
was  being  so  cut  and  removed  from  said 
tract  of  land  and  by  reason  thereof,  great 
quantities  of  debris  and  refuse  logs,  timber, 
and  material  were  worked  up  from  said  tim- 
ber so  cut,  logged,  and  removed  as  aforesaid, 
and  remained  and  were  left  upon  said  tract 
of  land  and  thereby  accumulated  thereon  and 
were  placed  In  and  left  upon,  along  and  ad- 
jacent to  the  banks  of  said  Jacoby  creek  and 
In  such  manner  that  said  dfibrls  and  refuse 
logs,  timber,  and  materialr  placed  in  and  left 
upon,  along,  and  adjacent  to  said  banks  of 
Jacoby  creek  as  aforesaid,  would  be  and 
were,  prior  to  the  2d  day  of  January,  1906,  in 
large  and  excessive  quantities  carried  and 
floated  by  the  elements  and  the  natural  flow 
and  current  of  said  Jacoby  creek  into  the  wa- 
ters of  said  Jacoby  creek." 

It  is  further  shown  by  the  complaint  that 
said  corporation,  la  order  to  restrain  and  keep 
said  debris,  drift,  refuse  logs  and  timber, 
etc.,  from  being  carried  further  down  said 
creek,  and  to  thereby  prevent  the  bed  of  said 
creek  from  being  filled  therewith,  and  the  wa- 
ter therein  from  running  over  and  Inundat- 
ing the  lands  of  lower  riparian  owners,  caus- 
ed to  be  formed  out  of  said  natural  debris, 
drift,  logs,  etc.,  "an  Immense  and  compact 
Jam  and  obstruction  in  and  across  said  Ja- 
coby creek  and  which  extended  up,  in  and 
along  said  Jacoby  creek  for  a  distance  of  400 
yards  or  thereabouts  and  completely  filled 
and  obstructed  said  Jacoby  creek  for  said 
distance  from  bank  to  bank,  and,  as  so  de- 
tained and  restrained  by  said  Bayside  Mill  Sc 
Lumber  Company,  •  •  •  gaid  Jam  and 
obstruction  was  Qien  and  there  so  compact  in 
cliaracter  and  so  fastened  and  secured  by  said 
Bayside  Mill  &  Lumber  Company,  ♦  ♦  » 
that  said  d6bris  and  refuse  logs,  timber,  and 
material  and  natural  debris  contributing  and 
forming  the  same  would  not  be,  and  no  part 
tbereof  would  be,  thereafter  carried  down- 
stream by  the  current  and  waters  of  said 
Jacoby  creelc,  and  that  said  Jam  and.  obstruc- 
tion, if  not  disturbed  or  interfered  with  or 
loosened  or  opened  up  by  any  person,  would 
thereafter  permanently  remain  intact  and  in 
tbe  same  place  and  condition  as  the  same  was 
toen  in."     The  complaint  discloses  that,  on 


the  27tb  day  of  January,  1906,  the  defendant 
became  the  owner  of  all  the  property  and 
rights  of  the  Bayside  Mill  &  Lumber  Com- 
pany heretofore  mentioned,  and  thereafter,  as 
stated,  continued  to  carry  on  and  conduct  the 
logging  and  lumbering  business  on  said  Ja- 
coby creek. 

It  is  charged  that  the  defendant,  after  suo- 
ceeding  to  the  business  of  said  Bayside  Mill 
&  Lumber  Company,  negligently  caused  the 
"big  Jam"  to  b^  so  disturbed  and  loosened 
as  that  the  drift,  debris,  refuse  logs,  and  oth- 
er materials  of  which  it  was  composed  float- 
ed lower  down  -the  creek  and  formed  other 
Jams  at  different  points,  one  of  which  being 
opposite  the  dike  erected  on  plaintiff's  land 
for  Its  protection  against  overflow  from  said 
creek.  It  Is  declared  that  these  latter  Jams 
became  compact  in  form,  and  in  that  condi- 
tion would  not  have  interfered  with  the  natr 
ural  capacity  of  the  creek  to  carry  to  the 
Humboldt  Bay  all  the  waters,  dSbrls,  etc, 
naturally  flowing  therein,  but  that  defendant 
carelessly  and  negligently  caused  said  Jams 
to  be  loosened,  with  the  result  that  said  de- 
bris and  refuse  logs,  timber,  and  material  and 
drift  were  forced  further  down  the  stream, 
forming,  at  a  point  where  said  creek  passes 
through  the  southwesterly  portion  of  plain- 
tiff's land,  an  Immense  Jam  and  an  obstruc- 
tion to  the  free  and  natural  passage  of  the 
waters  of  said  creek.  This  last-mentioned 
Jam,  It  is  averred,  caused  the  waters  of  said 
creek  to  be  restrained  from  their  natural  flow 
and  impounded,  so  that  when  the  winter  rains 
of  1906-07  came,  said  obstruction  or  Jam  caus- 
ed the  waters  of  said  creek  to  "back  up  in 
great  and  imnatural  volume  and  rise  to  a 
great  and  unnatural  height  and  break  through 
and  destroy  said  dike  and  embankment  and 
overflow  the  banks  of  said  Jacoby  creek,"  and 
overflow  and  submerge  a  large  portion  of 
plaintiff's  land,  thereby  destroying  said  land 
for  pasturage  and  dairy  business  purposes  for 
which  plaintiff  had  leased  and  to  which  he 
had  put  the  use  of  said  land.  The  complaint 
further  charges  that  the  defendant  bad  main- 
tained railroad  trestles  at  several  different 
points  across  Jacoby  creek  and  that  "said 
trestles  obstructed  the  otherwise  free  pas- 
sage of  all  kinds  of  drift  while  being  carried 
downstream  In  said  Jacoby  creek  by  the  cur- 
rent thereof."  The  answer  specifically  de- 
nies all  the  important  and  essential  aver- 
ments of  the  complaint  The  appellant  con- 
tends that  the  evidence  is  insufllcient  to  Jus- 
tify the  verdict,  and  that  the  court  erred  in 
its  rulings  receiving  and  excluding  certain 
evId^nce  and  in  giving,  refusing  and  modify- 
ing certain  instructions. 

1.  That  the  evidence  conclusively  shows 
that  in  the  month  of  January,  1007,  the  high 
waters  of  Jacoby  creek  "backed  up"  and 
broke  through  the  embankment  or  dike  which 
had  been  constructed  and  maintained  on 
plaintiff's  leasehold,  and  that  by  reason 
thereof  a  large  iwrtion  of  plaintiff's  land  was- 
inundated  and  seriously  damaged,  'is  not^  and. 
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manifestly,  could  not  be,  confuted  by  tbe  de- 
fendant It  Is  tbe  contention  of  tbe  appel- 
lant, bowerer,  tbat  tbe  defendant  was  In  no 
manner  or  degree  resiransible  for  tbe  break- 
ing of  tbe  plaintiff's  dike  by  tbe  high  waters 
of  Jacoby  creek  and  the  consequent  submerg- 
ing and  damaging  of  plaintiff's  land.  Tbe 
facts  developed  by  tbe  evidence  may  be  epit- 
omized as  follows: 

The  plaintiff,  by  an  Instrumoit  In  writing, 
leased  the  land  Involved  here  for  'the  term 
of  six  years,  beginning  with  the  1st  day 
of  November,  1004.  By  the  terms  of  said 
lease,  he  agreed  to  pay  for  the  use  of  said 
land  tbe  sum  of  $1,800  per  year  for  the  first 
two  years  of  said  term  and  $2,000  per  year 
for  tbe  remaining  four  years.  It  was  stipu- 
lated that  said  rent  should  be  paid  to  the  les- 
sors in  monthly  Installments  equal  to  one- 
twelftb  of  the  annual  rent  on  tbe  first  of 
each  and  every  month  during  the  term.  It 
was  further  covenanted  on  the  part  of  the 
pUIntlff  that  be  would  "keep  all  buildings, 
fences,  dikes,  floodgates,  etc.,  In  good  repair 
during  the  continuance  of  said  lease."  The 
land  leased  by  plaintiff  was  reclaimed  tide 
and  marsh  lands,  and  on  It  were  a  num- 
ber of  sloughs  across  which  small  bridges 
bad  been  erected  and  maintained  by  plaintiff 
to  enable  the  dairy  stock  to  pass  from  one 
part  of  tbe  land  to  another.  Tbe  plaintiff 
conducted  a  dairy  business  on  said  land,  hav- 
ing leased  it  expressly  for  that  purpose.  Tbe 
evidence  shows  that  the  land  damaged  was 
capable  of  feeding  and  accommodating  about 
30  head  of  cows.  This  number  of  cows.  It 
was  shown,  was  In  fact  kept  on  the  land  up 
to  the  time  tbat  it  was  overflowed  by  the  wa- 
ters from  tbe  creek.  The  "big  jam,"  to 
which  reference  has  been  made,  was  the  re- 
sult of  the  gradual  accumulation  for  many 
years  of  logs,  timber,  debris,  drift,  etc.,  and 
was  in  existence  before  and  at  tbe  time  tbe 
defendant  acquired  tbe  property  and  rights 
of  tbe  Bayslde  Mill  &  Lumber  C6mi>any.  In 
the  years  1895  and  1896,  one  Monahan  caus- 
ed a  boom  to  be  placed  across  tbe  creek  at' 
the  point  where  said  "big  jam"  was  located, 
for  the  purpose  of  restraining  said  jam,  or 
preventing  It  from  becoming  loosened  and 
floating  down  tbe  stream.  Tbe  boom  was 
fastened  by  a  wire  rope.  Tbe  jam  remained 
In  this  condition  for  many  years  and  until 
after  the  defendant  became  tbe  owner  of  the 
logging  and  lumbering  business  of  its  prede- 
cessor. According  to  tbe  testimony,  bad  said 
jam  remained  in  this  condition— that  is,  in 
compact  form  and  so  restrained  as  to  have 
prevented  it  from  floating  down  with  the 
current  during  the  high  waters  of  the  winter 
—it  could  have  produced  no  harm.  In  tbe 
year  1906  the  defendant  entered  into  a  con- 
tract with  one  De  Lucca,  by  tbe  terms  of 
whidk  the  latter  agreed  to,  and  In  pursu- 
ance of  said  contract  did,  cut  up  and  convert 
into  shingle  bolts  the  timber  suitable  for  that 
purpose  of  which  said  "big  jam"  was  largely 
constitated.    The  result  of  thus  handling  said 


timber  was  to  so  loosen  the  jam  as  to  cause 
tbe  remaining  materials  of  which  it  was  part- 
ly formed  to  float  down  the  stream.  The 
complaint  charges  and  the  proof  shows  tbat 
other  jams  were  formed  in  the  creek  from 
the  materials  which  came  from  tbe  "big  jam" 
and  floated  down  tbe  creek.  In  January, 
1906,  tbe  plaintiff  served  upon  the  superin- 
tendent of  defendant  a  written  notice,  calling 
his  attention  to  the  probable  damage  whicb 
would  result  to  plaintiff's  land  If  the  defend- 
ant did  not  take  proper  care  of  tbe  tree  tops 
and  timber  refuse  from  Its  logging  operations 
and  prevent  the  same  from  being  carried  in- 
to Jacoby  creek. 

As  alleged  In  the  complaint,  tbe  evidence 
discloses  that  an  Immense  jam  was  formed 
near  plaintiff's  land  from  the  refuse  and  other 
materials  of  which  the  "big  Jam"  was  orig- 
inally In  part  formed,  and,  additionally,  as 
the  result  generally  of  the  logging  operations 
of  defendant.  There  was  also  formed  a  Jam 
around  one  of  the  railroad  trestles  of  defend- 
ant It  was  these  last-mentioned  jams  wblcb 
finally,  through  the  rise  of  the  waters  of  Ja- 
coby creek  from  the  rains  of  the  winter  of 
1906-1907,  which  were  directly  responsible 
for  the  gathering  of  the  water  in  said  cre^ 
opposite  plaintiff's  dike  in  such  a  large  and 
unusual  volume  as  that  said  creek  was  in- 
capable of  accommodating  and  carrying  off 
the  same  in  and  through  its  natural  diannet 
The  result  was,  as  the  complaint  alleges,  tbat 
said  water  "backed  up"  and  broke  through 
plaintiff's  dike,  flooding  approximately  80 
acres  of  his  land,  forming  a  new  channd  of 
said  creek  through  a  portion  of  said  land, 
and  practically  destroying  for  the  purposes 
for  which  plaintiff  bad  leased  it  that  portion 
so  flooded  and  Inundated. 

Tbe  immediate  effect  of  the  submergence 
of  plaintiff's  land  in  the  manner  thus  describ- 
ed was,  according  to  tbe  testimony,  to  leave 
a  large  portion  thereof  covered  with  refuse, 
debris,  drift,  gravel,  sediment,  and  salt  tide- 
water. Some  of  the  witnesses  testified  that 
about  seven  acres  were  covered  with  gravd, 
from  3  inches,  In  some  places,  to  over  2  feet 
deei^  in  other  places;  that  about  16  acres 
were  covered  with  sediment  of  sufficient 
depth  to  kUl  the  vegetation  growing  thereon 
at  the  time,  and  that  approximately  60  acres 
were  covered  with  salt  tidewater,  the  effect 
of  which  was  to  destroy  the  grass  then  grow- 
ing thereon.  It  was  shown  that  the  loud 
Inundated  could  not  be  restored  to  its  orig- 
inal condition,  or  to  a  condition  in  which  it 
could  be  utilized  for  dairying  purposes  under 
two  years.  There  were  remaining,  at  the 
time  of  the  flood,  two  years  of  the  term  stipu- 
lated for  in  the  lease,  so  that  that  portion  of 
the  leasehold  affected  by  the  overflow  was 
completely  destroyed,  so  far  as  plain  tifTs 
rights  under  tbe  lease  were  concerned.  Tbe 
evidence  shows  that  De  Lncca  cut  the  timber 
of  which  the  "big  jam"  was  largely  formed 
and  transformed  the  same  into  shingle  bolts 
under  a  contract  with  defendant. 
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On  behalf  of  the  defense,  (»e  Mewell  testi- 
fied that  for  many  years  prior  to  the  flooding 
of  plalntlfTs  land,  he  was  engaged  In  the 
logging  Ijuslnees  on  Jacoby  creek.  It  appears 
that  he  had  a  contract  with  the  defendant  by 
■which  he  did  all  the  logging  for  that  corpora- 
tion. He  testified  that  the  bank  of  said  creek 
was  yery  steep  at  the  points  where  he  carried 
on  the  logging  and  that  refnse  from  the  log- 
ging operations  was  natorally  carried  and 
precipitated  into  the  bed  of  the  creek  by  the 
winter  rains  and  high  water.  The  object  of 
this  testimony  was,  undoubtedly,  to  show 
that  the  overflow  of  plaintitTB  land  was  caus- 
ed primarily  by  the  refnse  from  the  logging 
operations  prosecuted  by  Newell  under  his 
contract  with  defoidant  -as  an  Independent 
contractor,  and  not,  as  alleged  and  contended 
by  plaintiff,  by  the  formation  and  disturb- 
ance of  the  jams  In  the  manner  described  In 
the  complaint. 

It  further  appears,  from  evidence  produced 
by  the  defendant,  that,  for  many  years,  a 
large  rock  quarry  was  operated  by  certain 
parties  on  land  bordering  upon  Jacoby  creek. 
The  obvious  purpose  of  this  testimony  was 
to  show,  if  It  could  be  done  to  the  satisfac- 
tion of  the  Jury,  that  the  bed  of  the  creek  was 
filled  with  debris  or  rocks  and  other  refuse 
as  the  result  of  the  operation  of  said  quarry, 
and  that  thus  the  channel  of  the  creek  was 
Bo  filled  up  as  to  interrupt  and  greatly  in- 
terfere with  the  natural  flow  or  passage  of 
the  waters  of  said  creek ;  that  the  "backing 
up"  of  the  water  and  the  consequent  flooding 
of  plalntlfTs  land  was  primarily  and  proxi- 
mately occasioned  by  the  operations  of  said 
rock  quarry,  and  not  due  to  any  act  or  acts 
of  the  defendant.  We  have  thus  briefly  stat- 
ed the  facts  brought  out  by  the  evidence  In- 
troduced by  the  plaintlfT,  and  have  referred 
to  some  of  the  evidence  presented  by  the  de- 
fendant Involving  the  defenses  upon  which  It 
appeared  to  have  relied  against  the  claims 
of  the  complaint 

At>pellant  points  out  a  large  number  of  par- 
ticulars in  which  It  insists  that  the  verdict 
Is  not  justified  by  the  evidence.  These  we 
shall  not  give  specific  examination.  We  have 
satisfied  ourselves,  from  a  painstaking  exam- 
ination of  the  whole  record,  that  the  jury' 
were  fully  warranted  In  returning  the  verdict 
upon  which  the  judgment  is  founded.  The 
questions  whether  the  damage  was  caused  by 
the  operations  of  the  rock  quarry  or  by  the 
logging  operations  conducted  by  Newell  were 
for  the  jury  to  determine.  The  verdict  is,  of 
course,  indubitable  evidence  that  the  Jury 
were  satisfied  from  the  proofs  that  the  dam- 
age was  the  direct  result  of  the  negligence  of 
the  defendant 

So  it  is  true  as  to  the  question  whether 
De  l/ucca  and  Newell  were  Independent  con- 
tractors. While  It  Is  true  that  both  De  Lucca 
and  Newell  performed  the  work  assigned  to 
them  under  contracts  by  which  they  were  to 
receive  a  certain  specific  compensation  for 
such  services,  not  in  the  nature  of  wages, 


each,  nevertheless,  prosecuted  his  work  In 
conformity  with  the  general  directions  of  the 
defendant.  Tte  work  in  which  De  Lucca  en- 
gaged was,  in  fact  done  under  the  direct  su- 
perintendence of  one  Monahan,  an  employ^ 
of  defendant  Moreover,  the  court  submitted 
for  the  Jury's  decision  the  questions  whether 
Newell  and  De  Lucca  were  independent  eon- 
tractors,  and.  If  so,  whether  the  perform- 
ance of  the  work  done  by  them  for  defendant 
In  the  ordinary  mode  of  doing  such  work 
would  and  did  necessarily  and  naturally  re- 
sult In  producing  the  defect  or  condition 
which  caused  the  injury.  The  jury,  there- 
fore, passed  upon  these  questions,  and,  as  the 
the  verdict  shows,  against  the  theory  advanc- 
ed and  contended  for  by  the  defendant 

It  is  scarcely  necessary  to  remark  that  it 
is  plainly  manifest  that  the  necessary  and 
natural  result  of  the  removal  from  the  "big 
jam"  of  the  large  quantity  of  timber  out  of 
which  from  140  to  150  cords  of  shingle  bolts 
were  manufactured  by  De  Lucca  would  be 
the  disturbance  of  said  jam  so  that  the  re- 
mainder of  the  materials  of  which  It  consist- 
ed would  not  remain  in  their  original  posi- 
tion, but  would,  upon  the  first  heavy  rains 
and  consequent  rising  of  the  waters  of  the 
creeic  naturally  flow  down  the  stream  with 
the  current  And,  in  this  connection,  it  may 
well  be  observed  that  such  result  must  neces- 
sarily have  been  known  to  and  anticipated  by 
defendant  or  its  officers. 

Appellant  advances  the  further  proposition 
that,  in  removing  the  jam  which  had  formed 
nbont  one  of  Its  railroad  trestles,  it  only  did 
what  was  absolutely  necessary  to  be  done  in 
order  to  protect  its  property  from  destruc- 
tion. This  question,  too,  was  submitted  to  the 
jury  by  the  court  and  upon  that  as  well  as 
upon  all  the  questions  of  fact  submitted  for 
determination  the  jury's  verdict  Is  conclusiye. 

2.  Many  errors  are  Imputed  to  the  rulings 
of  the  court  In  admitting  and  rejecting  cer- 
tain evidence.  Most  of  these  Involve  ques- 
tions bearing  upon  the  elements  which  the 
court  permitted  to  be  shown  as  forming  the 
basis  upon  which  the  amount  of  damages 
should  be  determined.  The  following  may  be 
given  as  examples  of  ttie  rulings  to  which 
we  refer:  Permitting  proof  of  the  kind  and 
character  of  the  crop  grown  on  the  damaged 
land  in  the  year  immediately  preceding  that 
in  which  the  damage  was  sustained;  proof  of 
the  number  of  cows  plaintiff  had  and  which 
grazed  on  said  land  the  previous  year;  proof 
of  what  plaintiff  did  with  his  cows  after  the 
flood — that  is,  that  he  was  compelled  by  rea- 
son of  the  flood  to  rent  other  land  on  which 
to  keep  and  feed  said  cows;  proof  of  the  cost 
of  floodgates  destroyed:  proof  of  steps  taken 
and  work  necessary  to  divert  the  waters  of 
the  creek  to  its  old  or  original  channel;  that 
plaintiff  had  to  buy  feed  for  his  cows  subse- 
quently to  the  flood;  the  number  of  pounds 
of  butter  fat  obtained  from  said  cows  In  the 
years  1006  and  1907;  the  number  of  cows 
he  bad  on  the  land  In  1907;  the  amount  of 
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rent  he  was  reqalred  to  pay  for  the  oee  of 
other  lands  after  the  flood;  the  effect  of  the 
gravel  left  on  the  ground  by  the  flood;  the 
rental  value  of  the  flooded  land;  the  cost  per 
acre  "to  place  the  land  back  Into  the  same 
condition  It  was  before  the  sediment  was  on, 
and  to  seed  it  to  clover  or  rye  grass";  the 
valne  of  the  crop  raised  on  the  land  In  1906, 
the  year  Immediately  preceding  that  of  the 
flood,  etc.,  etc.  The  testimony  shows,  as  the 
complaint  alleges,  that  the  flooded  and  dam- 
aged land  was  under  a  state  of  cultivation  at 
the  time  of  the  overflow,  and  that  It  had 
formerly  produced  a  sufficient  quantity  of 
grasses  for  the  proper  sustenance  of  the 
dairy  cattle  kept  by  plaintiff  on  said  land. 
We  i>erceive  nothing  hi  the  testimony  upon 
the  question  of  damages  allowed  by  the  court 
over  the  objections  of  the"  defendant  which 
was  not  competent  and  relevant. 

Evidence  of  what  the  land  produced  the 
year  previous  to  the  year  in  which  the  dam- 
age was  sustained  was  proper  as  tending  to 
show  the  adaptability  of  the  land  to  the  cul- 
tivation of  the  crops  customarily  grown  there- 
on and  its  capacl^  for  producing  such  crops 
in  such  quantity  as  was  essential  to  the  dai- 
ry business.  It  will  not  be  denied,  we  sup- 
pose, that  it  was  proper  to  show  the  diminish- 
ed value  of  the  leasehold  during  the  remain- 
der of  the  term  by  reason  of  the  damage  to 
the  land,  and  to  that  end  prove  the  rental 
value  of  the  damaged  land  per  acre  and  like- 
wise the  cost  of  restoring  the  tend  to  the  con- 
dition in  which  it  was  at  the  time  It  was  sub- 
merged. In  short,  all  this  testimony,  as  well 
as  that  relating  to  the  number  of  dairy  cows 
kept  by  plaintiff  and  the  quantity  of  butter 
fat  produced  the  previous  year  and  the  cost 
of  maintaining  his  cows  on  other  land  which 
he  was  compelled  to  rent  for  that  purpose 
after  the  flood,  competently  furnished  as  fair 
a  foundation  as  can  be  shown  or  approximate- 
ly laid  in  such  cases  upon  which  the  jury 
might  be  enabled  to  reach  an  Intelligent,  just, 
and  satisfactory  conclusion  as  to  the  prob- 
able extent  of  the  actual  damage  suffered  by 
the  plaintiff  and  thus  to  arrive  at  a  just  and 
reasonable  assessment  of  damages. 

Appellant  declares  that  much  of  this  testi- 
mony is  too  remote  and  speculative;  but  it  Is 
always  permissible,  in  cases  of  alleged  tor- 
tious Injury  to  land.  In  order  to  reach  a  rea- 
sonably fair  and  equitable  estimation  of 
damages,  to  prove  that  It  Is  peculiarly  adapt- 
ed to  the  production  of  a  particular  kind 
of  crop,  and  what  it  Is  capable,  under  or- 
dinary circumstances,  of  growing,  both  as 
to  quality  and  quantity.  Therefore,  It  Is 
proi)er  to  show  what  the  land  has  ordinarily 
produced  within  a  reasonable  time  in  the 
past  as  bearing  upon  what  it  might  reason- 
ably be  expected  to  have  produced  when 
destroyed,  when,  as  here,  such  destruction 
has  taken  place  before  the  maturity  of  the 
crop  and  what  it  is  probable  that  it  might 
yield  (In  this  case)  during  the  remainder 
of  the  unexpired  term  of  the  lease.    This, 


too,  together  with  evidence  of  wliat  luu  been 
the  ordinary  yield  of  butter  and  other  prod- 
ucts from  the  dairy,  would  serve  as  a  rea- 
sonable criterion  by  which  the  fatnre  profits 
might  reasonably  be  expected  to  be.  And 
it  1b  always  permissible  to  prove  and  re- 
cover "prospective  profits,"  where  It  la 
shown  that  such  profits  would  naturally  and 
directly  flow  from  a  business  which  had 
been  damaged  had  such  business  not  been 
destroyed  or  Impaired  by  the  damage  so  as 
to  obstruct  its  prosecution  in  the  usual  and 
ordinary  way  in  which  it  had  always  been 
conducted.  Hawthorne  v.  Slegel,  88  Oal. 
159,  25  Pac.  1114,  22  Am.  St  Rep.  291;  Glac- 
comlni  V.  Bulkeley,  51  Cal.  260 ;  Shoemaker 
V.  Aker,  116  Cal.  240,  48  Pac.  62 ;  Barnes  v. 
Berendes,  139  Cal.  32,  69  Pac.  491,  72  Pac. 
406.  In  other  words,  the  damages  which.  In 
the  ordinary  course  of  things,  would  be 
likely  to  result  from  a  wrongful  or  tortloas 
Injury  to  property,  must  be  taken  as  the 
basis  or  measure  of  the  compensation  to 
which  the  complaining  party  would  be  enti- 
tled for  the  Injury  so  Inflicted.  Civ.  Code. 
i  3300. 

That  evidence  of  the  diminished  value  of 
the  leasehold  by  reason  of  the  injury  thereto 
was  competent.  Is  a  proposition  so  obvious 
that  authorities  need  not  be  cited  in  its  sup- 
port, although  many  may  be  found  in  which 
the  doctrine  Is  asserted  and  applied.  Ellis  v. 
Tone,  58  Cal.  289 ;  Ft.  Worth  &  N.  O.  R.  On. 
V.  Wallace,  74  Tex.  581,  12  S.  W.  227;  Ridley 
V.  Seaboard  A  R.  R.  Co.,  118  N.  C.  990.  24 
S.  B.  730,  32  L.  R.  A.  708;  Ft  Worth  *  D.  G 
Ry.  Co.  V.  Hogsett,  67  Tex.  6K,  4  S.  W.  365; 
Pennsylvania  Co.  v.  Hunsley,  23  Ind.  App.  37. 
54  N.  E.  1071;  Fremont  Ry.  Co.  v.  Harlln, 
50  Neb.  698,  70  N.  W.  263.  36  L.  R,  A.  417,  61 
Am.  St  Rep.  578;  Baltimore  4  0.  S.  W.  R. 
Co.  et  al.  V.  Qulllen,  34  Ind.  App.  330,  72  N. 
B.  661,  107  Am.  St  Rep.  183;  Wichita  Oas  & 
Elec.  Light  &  Power  Co.  v.  Wright,  9  Kan. 
App.  730,  59  Pac.  1085.  Some  other  mllngs 
than  those  to  which  we  have  devoted  some 
special  attention  are  complained  of,  but  tbey 
were.  In  our  opinion,  without  prejudice,  as- 
suming that  they  were  erroneous. 
.  3.  Appellant  challenges  the  correctness  of 
the  action  of  the  court  in  refusing  to  give 
certain  instructions  requested  by  It,  and  in 
modifying  certain  other  instructions  proposed 
by  it,  and,  as  so  modified,  submitting  the 
same  to  the  jury.  We  shall  notice  only  a 
few  of  these  assignments  In  detail.  Bnt  we 
may  here  say  that  we  have  given  the  entire 
charge  of  the  court  careful  consideration,  and 
that  therein,  in  our  judgment  every  principle 
applicable  to  the  issues  raised  by  the  plead- 
ings and  developed  by  the  proofs  was  cor- 
rectly declared  and  explained  to  the  Jury  by 
the  court  In  singularly  clear  language,  it 
may  be  added  that  in  all  Instances  where  In- 
structions, containing  correct  and  pertinent 
declarations  of  principles  of  law,  were  pro- 
posed by  defendant  and  disallowed,  the  court 
In  other  Instructions  submitted  to  the  Jury 
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such  principles;  and  where  instructions  pro- 
po8«>d  by  defendant  were  modified,  It  was  ei- 
ther because  the  principle  Involved  In  the 
p&rt  modified  was  not  applicable  or  not  cor- 
rectly stated,  or  was  announced  in  some  other 
ot  the  given  instructions. 

There  was  no  evidence  Justifying  the  giving 
of  instruction  No.  6,  requested  by  defendant, 
wherein  it  was  proposed  to  tell  the  Jury  that 
if  they  found  that  the  Injuries  to  plaintiff's 
property  were  caused  by  the  "act  of  God"  the 
defendant  would  not  be  liable. 

Instruction  15,  requested  by  defendant  and 
disallowed  by  the  court,  was  properly  refus- 
ed. It  would  have  declared  to  the  jury  that, 
If  the  bridges  referred  to  In  the  complaint  as 
spanning  some  small  sloughs  on  plalntitTs 
leasehold  were  "Imbedded  In  the  real  estate 
and  was  considered  by  plaintiff  as  a  part 
thereof  not  to  be  removed,"  that  such  bridges 
must  be  considered  by  them  as  part  of  the 
realty,  and  that  plaintiff  could  not  recover 
for  their  destruction.  As  we  have  seen,  the 
plaintiff  built  these  bridges  for  the  purpose  of 
permitting  bis  cattle  to  pass  from  one  field  to 
another,  and,  while  he  testified  that  they 
were  built  with  the  intention  that  they  should 
remain  permanently  on  the  land,  it  Is  no  de- 
fense to  a  recovery  for  their  loss  or  destruc- 
tion to  say  that  they  became  and  were  a  per- 
manent part  of  the  realty.  By  the  terms  of 
bis  lease  it  was  his  duty  to  keep  the  bridges 
and  other  fixtures  on  the  premises  in  repair. 
But  the  bridges  were  an  essential  and  neces- 
sary ptitt  of  plaintiff's  leasehold,  and  as  well 
could  it  be  maintained  that  he  could  not  re- 
cover for  the  crops  growing  on  the  land  and 
destroyed  by  the  water. 

The  several  iitstructions  expounding  the 
principle  that  a  person  may  take  such  steps 
as  may  be  reasonably  necessary  to  protect 
his  own  property  from  Injury  or  destruction, 
where  he  exercised  ordinary  care  In  so  doing, 
were  properly  refused.  There  was,  as  seen, 
some  evidence  that  the  defendant  had  remov- 
ed a  jam  which  had  formed  around  one  of  its 
railroad  trestles,  and,  as  to  this  Jam  and  the 
act  of  the  defendant  in  removing  it,  the  court 
Instructed  the  Jury  that.  In  order  to  protect 
said  trestle  or  any  other  of  its  property  from 
destruction  or  injury,  the  defendant  had  the 
right  to  remove  said  Jam,  if  it  did  so  in  view 
of  "the  rights  of  others  below"  and  by  the 
exercise  of  ordinary  care.  The  rejected  in- 
structions were  entirely  too  general  and  in- 
definite and  would  perhaps  have  tended  to 
mislead  the  Jury  Into  the  belief  that  the  de- 
fendant caused  the  "big  Jam"  to  be  disturbed 
In  order  to  protect  its  property,  when  the 
truth  is  the  disturbance  of  the  "big  Jam" 
was  for  the  sole  pnrxKise,  as  seen,  of  enabling 
the  defendant  to  profitably-  utilize  a  quantity 
of  the  timber  of  which  said  Jam  was  com- 
posed. Had  said  Jam  been  allowed  to  remain 
intact,  it  is  probable  that  the  high  waters  of 
Jacoby  creek  brought  about  by  the  rains  of 


the  winter  of  1006-1007  could  have  been 
easily  carried  through  its  natural  channel  to 
Humboldt  Bay  and  thus  the  injury  to  plain- 
tiff's leasehold  avoided. 

Some  complaint  is  made  of  the  verdict,  the 
claim  being  that  it  is  so  excessive  or  far 
beyond  a  reasonable  admeasurement  of  dam- 
ages under  the  circumstances  as  revealed  by 
the  evidence,  that  the  same  must  have  been 
given  under  the  Infiuenee  of  passion  or  prej- 
udice. Section  657,  subd.  6,  Code  Civ.  Proc 
We  cannot  say,  from  the  face  of  the  record, 
that  this  contention  has  any  merit  It  ap- 
pears to  us  that  the'  evidence  amply  Justifies 
the  amount  of  damages  awarded.  In  any 
event,  there  is  nothing  In  the  record  which 
would  warrant  this  court  in  substituting  its 
Judgment  upon  that  proposition  for  that  of 
the  jury  and  of  the  trial  judge,  to  whom  the 
question  was  no  doubt  fully  presented  on  the 
motion  for  a  new  trial. 

The  judgment  and  order  appealed  from  are, 
for  the  reasons  herein  expressed,  affirmed. 


We    concur: 
NETT,  J. 


OHIPMAN,    P.    J.;    BUR- 


(U  Cat.  A.  4) 
WESTERN  LUMBER  &  MILL  CO.  v.  MER- 
CHANTS' AMUSIOMENT  CO.  et  al. 
PACIFIC     ORNAMENTAL    DROORATTNG 
CO.  V.  SAMa     (Civ,  740.) 

(Court  Of  Appeal,  Second  District,  California. 
March  10,  1910.  Rehearing  I>enied  Anril  4, 
1910;  Denied  by  Supreme  Court  May  0, 
1910.) 

1.  Appbal  and  Ehhob  (U  911,  934*)— Pbk- 
SDMPTioNS— Jurisdiction  of  Trial  Coubt. 

Where  the  record  on  appeal  Is  silent  on  the 
subject,  it  win  be  presumed  that  the  court  had 
jurisdiction  of  the  subject-matter  and  of  the 
person  of  defendant  before  renderinK  judgment, 
and,  in  support  of  the  judgment,  that  the  court 
acted  on  evidence  of  some  kind. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  3682-3688,  3777-3781; 
Dec.  Dig.  S§  911,  934.*] 

2.  Appeai,  ahd  Ebbob  (f  911*)  —  Pbesitiip- 
TioNS— Jurisdiction  of  Trial  Coubt. 

Where  the  record  on  appeal  discloses  a  re- 
cital in  the  judgment  or  judgment  roil  that 
jurisdiction  has  been  acqnired  or  of  facts  from 
which  jurisdiction  may  be  inferred,  the  presump- 
tion of  jurisdiction  of  the  trial  court  of  the  sub- 
ject-matter and  of  the  person  of  defendant  need 
not  be  invoked. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  f  911.*] 

3.  Appeal   and   Bbbob   (f   Oil*)— Pbksuup- 

TIONS— JUBISDIOTION   OF  TRIAL  COUBT. 

The  court  on  appeal  never  presumes  that 
a  court  of  record  heard  a  controversv  before 
determining  that  it  had  juri.sdiction  of  the  cause 
and  the  parties,  for  to  do  so  would  involve  the 
presumption  that  the  court  failed  to  do  its  duty. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  Oil.*] 

4.  Appeal  and  Error  (8  Oil*)  —  Presump- 
tions—Jurisdiction  OF  Trial  Court. 

On  appeal  from  a  domestic  judgment  the 
party  seeking  to  sustain  it  must  show  by  the 
record   that  the  court  had  jurisdiction   of  de- 
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fendant,  for  on  a  direct  attack  there  is  no  pre- 
sumption in  favor  of  the  existence  of  any  fact 
essential  to  the  jurisdiction  over  defendant,  but 
in  all  matters  of  which  the  judgment  contains 
a  record,  its  verity,  in  the  absence  of  contradic- 
tory evidence,  will  be  presumed,  and  defendant 
may,  by  bill  of  exceptions,  present  evidence 
outside  the  record  to  show  that  the  court  did 
not  have  jurisdiction  over  him,  and  the  recitals 
in  the  record  may  be  aided  by  facts  on  which, 
if  they  appeared  in  the  judgment  roll,  a  finding 
of  jurisdiction  might  be  predicated. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  911.*] 

6.  JuDoiiBNT  ({  495*)— Collateral  Attack- 
Jurisdiction— Pbesumptions. 

On  a  collateral  attack  of  a  domestic  judg- 
ment, the  entry  of  the  judgment  is  itself  con- 
clusive of  the  jurisdiction  of  defendant,  and, 
in  all  matters  in  which  the  judgment  contains  a 
record,  its  verity  is  presumed,  and  the  objec- 
tion of  want  of  jurisdiction  over  defendant  is 
available  only  when  it  appears  from  the  record 
iUelf. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  M  933,  934;-  Dec.  Dig.  i  495.*] 

9.  JuDGMBWT  (J  279*)— Judgment  Roll. 

An  appearance  made  by  a  defendant  in 
either  of  the  manners  authorized  by  Code  Civ. 
Proc.  I  1014,  need  not  be  made  a  part  of  the 
judgment  roll. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  SI  546-^51 ;  Dec.  Dig.  {  279.*] 

7.  AFPKAL  and  ElRBOB  ({  911*)  —  Prssuicp- 
TIONB— JUBISDICTION. 

Where  there  is  a  recital  in  the  judgment 
roll  that  a  defendant  appeared  in  the  action, 
and  uncontradicted  evidence  in  the  bill  of  ez- 
.  ceptions  sustains  the  recital,  the  contention  that 
the  court  was  without  jurisdiction  to  render 
judgment  in  favor  of  plaintiff  against  defendant 
cannot  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  911.*] 

8.  Appeal  and  EyBROR  (§  193*)— Presentation 
OF  Grounds  or  Review— Objections  to 
Complaint. 

Where,  in  a  suit  to  foreclose  a  mechanic's 
lien,  the  court  found  that  the  contract  was  to 
erect  a  building  for  a  price  exceeding  $1,000, 
and  that  the  contract  was  not  recorded,  and  the 
issue  was  tried  without  objection  by  the  par- 
ties or  limitation  by  the  court,  objection  on 
appeal  to  the  complaint  based  on  its  failure  to 
allege  that  there  was  anything  due  from  the 
owner  to  the  contractor  at  the  time  the  lien 
was  filed,  or  that  the  contract  was  for  an  amount 
exceeding  $1,000  and  not  recorded,  came  too 
late. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1226-1240;  Dec.  Dig.  | 
193.*] 

9.  Mechanics'  Ljerb  (|  78*)— Notices— Stat- 
utes. 

Where  an  owner  ased  a  lessee  as  an  agent 
to  construct  a  building,  and  be  had  knowledge  of 
the  intention  to  build  as  early  as  there  was  such 
an  intention,  and  the  lease  was  given  for  the 
purposes  of  the  lessee  erecting  the  building,  the 
finding  that  the  owner  did  not  post  notices 
under  Code  Civ.  Proc.  §  1192,  within  three  days 
after  he  obtained  knowledge  of  the  intended  con- 
struction of  the  building  was  immaterial,  for 
the  owner  was  not  entitled  to  give  such  notices. 
[Ed.  Note. — For  other  cases,  see  Mechanics' 
Laens,  Cent  Dig.  {  111;    Dec.  Dig.  $  78.*] 

10.  Mechanics'  Liens  ({  78*)  —  Notices — 
Statutes. 

Code  Civ.  Proc.  i  1192,  providing  for  the 
giving  of  notice  by  the  owner  after  obtaining 
knowledge   of   the   construction    of  a   building 


on  his  land  that  he  will  not  be  responsible  there- 
for, does  not  give  to  the  owner  two  periods  at 
whi(A  he  may  give  the  notice,  and  where  be 
has  knowledge  o;  the  intention  to  build,  he 
must  act  on  that  knowledge,  and  at  once  post 
the  notice,  and  where  he  has  no  knowledge  of 
the  intention,  he  must  move  with  like  prompV 
ness  on  learning  of  the  fact  of  construction. 

[Ed.  Note.— For  other  cases,  see  Mechanical 
Uens,  Dec.  Dig.  {  78.*] 

11.  Mechanics'  Iiiens  (|  290*)  —  Enforce- 
ment—Findings-^Conformitt  TO  Issues. 
A  pleading  in  a  suit  to  enforce  a  mechanic's 
lien  which  alleges  that  defendant  was  the  own- 
er of  the  premises,  and  that  a  codefendant  was 
the  lessee,  and  a  finding  that  the  lessee  was 
the  mere  agent  of  the  owner  in  the  construction 
of  the  building,  are  not  inconsistent,  because 
neither  the  ownership  of  defendant  nor  the  hold- 
ing of  the  lease  by  codefendant  prevented  the 
latter  from  acting  as  agent  of  the  former  in 
constructing  the  building. 

[EkI.  Note. — For  other  cases,  see  Mechanic^ 
Liena,  Dec.  Dig.  |  290.*] 

Appeal  from  Superior  Court,  Lob  Angeles 
County ;   George  H.  Hntton,  Judge. 

Consolidated  actions  by  the  Western  Lum- 
ber &  Mill  Company  and  by  the  Pacific  Orna- 
mental Decorating  Company  against  the  Mer^ 
chants'  Amusement  Company  and  others. 
From  a  Judgment  for  plaintiffs  in  each  action. 
defendant,  J.  .R.  Gager,  in  each  actl<m  ai»- 
peals.    Affirmed. 

Elon  O.  Oalusha  and  Gray,  Barker  ft  Bow- 
en,  for  appellant  Scarborough  &  Bowen,  for 
resx>ondent  Western  Lumber  &  Mill  Co.  Lloyd 
W.  Moultrie,  for  respondent  E.  6.  Judah. 
Borden  &  Carhart,  for  respondents  City  Mill 
&  Mfg.  Co.,  Whlttler-Cobnm  Co.,  and  L.  J. 
Smith.  G-  P-  Adams,  for  respondent  Howe 
Bros.  Hickcoz  &  Crenshaw,  for  respond- 
ent United  Casting  Co.  Haas,  Garrett  & 
Dunnigan,  for  respondent  Pacific  Ornamen- 
tal Decorating  Co.  John  W.  Kemp  and  Kemp 
&  Collier,  for  respondents  J.  B.  Dawson  and 
Merchants'  Amusement  Co. 


TAGGART,  J.  Consolidated  action  to  fore- 
close mechanics'  liens.  Complaints  were  filed 
by  W^estern  Lumber  &  Mill  Company  and  Pa- 
cific Ornamental  Decorating  Company.  In 
the  former  action,  the  owner  of  the  land, 
Gager,  the  lessee  in  whose  name  the  building 
was  constructed.  Merchants'  Amusement  Com- 
pany, the  contractor,  J.  B.  Dawson,  and  all 
persons  claiming  liens.  Including  the  plaLntUT 
In  the  other  action,  the  Pacific  Ornam^ital 
Decorating  Company,  were  named  as  defend- 
ants. In  the  action  last  entitled  only  the 
owner,  lessee,  and  contractor  and  two  fictl^ 
tiouB  persons  were  made  defendants.  Of  the 
defendant  lienors,  In  the  first  action,  Wbittl- 
er-Cobum  Company,  B.  G.  Judah,  City  Mill 
&  Manufacturing  Company,  Mutual  (United) 
Casting  Company,  Howe  Bros.,  and  L.  J. 
Smith  filed  answers  and  cross-complaints. 
The  defendants  owner,  lessee,  and  contractor 
answered  to  each  of  the  cross-complaints,  ex- 
cept that  of  Howe  Bros.,  and  to  the  complaint 
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of  the  Western  Lumber  &  Mill  Company,  but 
did  not  answer  the  complaint  of  the  Pacific 
Ornamental  Decorating  Company,  and  no  an- 
swers or  cross-complaints  were  filed  by  any 
one  in  the  action  instituted  by  the  last-named 
plaintiff.  Neither  did  the  Pacific  Ornamen- 
tal Decorating  Company  file  an  answer  or 
cross-complaint  in  the  other  action.  Judg- 
ment was  given  for  both  plaintiffs  and  all 
the  lien  claimants  who  appeared,  and  a  sale 
of  the  premises  to  satisfy  the  liens  ordered. 

This  appeal  is  by  Gager,  the  owner  of  the 
land  upon  which  the  building  was  construct- 
ed. It  is  contended  that  as  to  the  action  of 
the  Padflc  Ornamental  Decorating  Company 
the  record  fails  to  show  that  Jurisdiction 
was  ever  acquired  of  the  person  of  the  ap- 
pellant, and  that  as  to  him  the  complaint 
filed  by  that  corporation  states  no  cause  of 
action.  A  reversal  of  the  entire  Judgment  is 
also  asked  xtpon  the  grounds  that  the  evi- 
dence does  not  sustain  the  finding  of  the  trial 
conrt  that  appellant's  attempt  to  post  a  no- 
tice of  nonliability  under  section  1192  of  the 
Code  of  Civil  Procedure  was  Ineffective  be- 
cause not  posted  In  accordance  with  the  pro- 
▼isions  of  the  section,  or  the  finding  that  the 
Merchants'  Amusement  Company  was  merely 
the  agent  of  appellant  in  the  construction  of 
the  building  on  his  premises,  and  that  there- 
fore appellant  was  not  entitled  to  give  the  no- 
tice provided  by  that  section. 
•  The  copy  of  the  Judgment  roll  in  the  tran- 
script, which  Is  certified  to  be  full,  true,  and 
correct,  contains  no  evidence  of  any  service 
of  summons  or  of  the  complaint  of  the  Pa- 
cific Ornamental  Decorating  Company  upon 
any  of  the  defendants  therein  named,  of  any 
appearance  by  either  or  any  of  them,  or  of 
any  issue  Joined  upon  any  of  the  allegations 
of  the  complaint,  and  the  only  finding  or  re- 
cital in  this  respect  is  found  in  the  findings 
of  fact,  that  "the  plaintiffs  and  cross-com- 
plainants, and  the  various  defendants  appear- 
ing by  their  respective  attorneys,"  etc.  The 
bill  of  exceptions  recites  that  upon  the  trial 
of  the  consolidated  actions  the  attorneys  for 
the  Western  Lumber  &  Mill  Comi)any  appear- 
ed for  the  plaintiff,  while  the  names  of  the 
attorneys  signing  the  complaint  in  the  other 
action  appear  as  attorneys  "for  the  defend- 
ant the  Pacific  Ornamental  Decorating  Com- 
Itany."  Appellant  was  represented  at  the 
trial  by  counsel,  and  it  was  stipulated  by  the 
parties,  and  ordered  by  the  court,  that  "any 
testimony  introduced  in  the  case  will  be  in- 
troduced for  the  benefit  of  all  the  parties  to 
the  suit  represented  upon  the  trial" ;  and 
also,  "that  it  may  be  deemed  that  the  de- 
fendants Gager  and  Dawson  and  Merchants' 
Amusement  Company  specifically  deny  each 
of  the  allegations  in  each  of  the  cross-com- 
plaints, exc^t  the  allegation  that  Gager  is 
the  owner  of  the  property,  •  •  •  except 
also  where  answers  are  filed  to  such  cross- 
complaints  the  case  will  stand  on  such  an- 
swere."  Unless  the  complaint  of  the  Pacific 
Ornamental  Decorating  Company  Is  assumed 


to  have  been  treated  the  same  as  a  cross- 
complaint  In  the  other  action,  the  latter  stipu- 
lation would  affect  only  the  defendant  Howe 
Bros.  It  is  apparent  from  the  stipulation  as 
to  the  evidence,  and  the  introduction  of  the 
notice  and  lien  of  the  Pacific  Ornamental 
Decorating  Company  without  objection,  that 
all  parties  assumed  that  corporation  to  be 
properly  before  the  court  to  present  its  lien 
and  obtain  a  Judgment,  if  otherwise  entitled. 
The  question  of  Jurisdiction  was  not  raised 
at  the  trial,  and  seems  to  hinge  upon  whether 
or  not  the  recital  in  the  findings  that  thei-e 
was  such  an  appearance  by  Gager  is  sufficient 
to  sustain  the  Judgment  against  the  attack 
here  made. 

The  fact  that  a  Judgment  was  rendered 
against  Gager  in  favor  of  the  Pacific  Orna- 
mental Decorating  Company  implies  that  the 
court  ascertained  that  it  had  Jurisdiction  of 
l>oth  the  subject-matter  of  the  complaint  and 
the  person  of  appellant  before  rendering  such 
Judgment.  It  will  be  presumed  in  support 
of  the  Judgment  of  a  court  of  record  that  the 
court  acted  upon  evidence  of  some  kind.  If 
the  record  discloses  a  recital  in  the  Judgment 
or  Judgment  roll  that  Jurisdiction  has  been 
acquired,  or  facts  from  which  Jurisdiction 
may  be  Inferred,  there  is  no  occasion  to  in- 
voke the  presumption;  It  Is  only  when  the 
record  is  silent  that  the  necessity  for  the  pre- 
sumption arises.  To  assume  that  a  court  has 
proceeded  to  hear  a  controversy  before  deter- 
mining that  it  had  Jurisdiction  of  the  cause 
and  the  parties  to  the  controversy  would  In- 
volve the  presumption  that  the  court  bad 
failed  to  do  its  duty,  and  such  a  presumption 
is  never  indulged.  In  re  Eichhoff,  101  Gal. 
600,  36  Pac.  11.  While  the  attack  upon  the 
Judgment  in  the  case  cited  was  a  collateral 
one,  it  was  said  by  the  Supreme  Court  in  an- 
other case  in  which  the  Jurisdiction  of  the 
trial  court  to  enter  a  Judgment  was  ques- 
tioned on  a  direct  appeal:  The  presumption 
of  verity  which  attaches  to  the  record  of  a 
domestic  Judgment  is  the  same  upon  a  direct 
appeal  therefrom  as  exists  in  the  collateral 
attack,  the  only  difference  being  that  upon  a 
direct  appeal  it  is  essential  for  the  party 
seeking  to  sustain  the  Judgment  to  show  by 
the  record  itself  that  the  court  had  Jurisdic- 
tion of  the  defendant,  whereas  in  a  collateral 
attack  the  entry  of  the  Judgment  is  itself 
conclusive  of  such  Jurisdiction.  Upon  a  di- 
rect attack  there  is  no  presumption  in  favor 
of  the  existence  of  any  fact  essential  to  the 
Jurisdiction  of  the  court  over  the  defendant ; 
but  in  all  matters  of  which  the  Judgment  con- 
tains a  record,  its  verity,  in  the  absence  of 
any  contradictory  evidence,  will  be  presumed 
as  fully  as  upon  collateral  attack.  The  de- 
fendant may,  upon  a  direct  appeal,  by  bill 
of  exceptions,  present  evidence  outside  of  the 
record  for  the  purpose  of  showing  that  the 
court  did  not  have  Jurisdiction  over  him, 
while  in  a  collateral  attack  such  objection 
is  available  only  when.lt  appears  from  the 
record  itself.    In  both  cases  the  record  is  con- 
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elusive  aa  to  all  matters  as  to  which  it  speaks, 
unless  Impeached  in  the  foregoing  manner. 
SlcUler  V.  Look,  93  Cal.  600,  606,  29  Pac.  220. 
No  effort  was  made  to  impeach  the  recital 
of  the  trial  conrt  that  the  appellant  appeared 
by  attorney  at  the  trial  of  the  Issues  raised 
by  the  Pacific  Ornamen'tal  Decorating  Com- 
pany's complaint  The  same  rule  which  per- 
mits the  record  to  be  impeached  also  allows 
a  showing  to  be  made  in  support  of  the  re- 
citals in  the  record,  and  the  latter  may  be 
aided  by  the  presentation  of  any  facts  upon 
which,  if  they  appeared  in  the  Judgment  roll, 
a  finding  of  Jurisdiction  might  be  predicated. 
The  recital  in  the  Judgment  roll  that  appel- 
lant appeared  by  attorney,  impliedly  to  con- 
test the  claim  of  the  Pacific  Ornamental  Dec- 
orating Company,  Is  supported  by  the  record 
of  the  proceedings  at  the  trial,  while,  on  the 
other  hand,  no  attempt  Is  made  to  impeach 
either  the  recital  or  the  evidence  tending  to 
establish  its  truth.  The  voluntary  appear- 
ance of  a  defendant  is  equivalent  to  person- 
al service  of  summons  and  complaint  Code 
Civ.  Proc.  S  416.  A  defendant  appears  in  an 
action  when  he  answers,  demurs,  or  gives  the 
plaintiff  written  notice  of  his  appearance,  or 
when  an  attorney  gives  notice  of  an  appear- 
ance for  him  (Code  Civ.  Proc.  { .1014).  The 
Code  does  not  require  such  an  appearance  to 
be  made  a  part  of  the  judgment  roll  (Lyons 
v.  Roach,  84  Cal.  27,  29,  23  Pac.  1026) ;  and  if 
the  Judgment  roll  were  silent  the  presump- 
tion that  the  court  had  some  evidence  to  sus- 
tain it  in  assuming  Jurisdiction  would  be  sup- 
•ported  by  the  facts  in  the  bill  of  exceptions 
above  mentioned,  and  there  is  no  evidence  In 
conflict  with  this.  There  being,  however,  a 
recital  in  the  Judgment  roll  that  appellant 
appeared  in  both  actions,  and  uncontradict- 
ed evidence  tending  to  sustain  the  recital  in 
the  bill  of  exceptions,  the  contention  that  the 
court  was  without  Jurisdiction  to  render  Judg- 
ment in  favor  of  the  Pacific  Ornamental  Dec- 
orating Company  cannot  be  sustained. 

It  la  contended  that  the  complaint  of  the 
Pacific  Ornamental  Decorating  Company  docs 
not  state  a  cause  of  action  because  it  neither 
alleges  that  there  was  anything  due  from  the 
owner  to  the  contractor  at  the  time  the  lien 
was  filed,  nor  that  the  contract  was  for  an 
amount  exceeding  one  thousand  dollars  and 
not  recorded.  No  demurrer  to  the  complaint 
was  filed,  and  the  evidence  at  the  trial  dis- 
closed, and  the  court  found,  that  the  contract 
was  to  erect  a  bnildlng  for  a  price  exceeding 
one  thousand  dollars,  and  that  the  contract 
was  not.  recorded.  This  Issue  having  been 
tried  and  a  general  finding  made  thereon  as 
to  all  the  parties  to  both  actions,  without  ob- 
jection by  appellant  or  limitation  by  the  court 
It  must  be  presumed  that  the  trial  was  bad 
and  the  finding  made  in  support  of  the  claim 
of  the  decorating  company.  It  is,  therefore, 
too  late  to  object  to  the  absence  of  this  al- 
legation, tf  necessary  (which  we  are  not  to 


be  understood  aa  holding)  at  this  time.  It  Is 
conceded  that  if  It  bad  been  alleged  that 
there  was  a  contract  for  an  amount  exceeding 
$1,000,  which  was  not  recorded.  It  would  have 
been  unnecessary  to  allege  there  was  any- 
thing due  on  the  contract  In  order  to  bhid 
the  owner. 

The  finding  of  the  trial  court  that  appellant 
did  not  post  notices  under  section  1192  with- 
in three  days  after  he  had  obtained  knowl- 
edge of  the  intended  construction  of  the  build- 
ing thereon,  and  not  within  three  days  after 
be  obtained  knowledge  of  the  actual  work  o( 
construction,  etc.,  is  rendered  Immaterial  by 
the  other  finding  that  the  corporation  lesse<; 
was  the  mere  agent  of  the  owner  of  the  land 
In  the  erection  and  construction  of  the  build- 
ing, and  that  such  an  owner  was  not  entiUetl 
to  give  the  notice  under  section  1192,  Code 
Civ.  Proc.  No  other  inference  could  well  be 
drawn  from  the  evidence  than  that  Gager 
had  full  knowledge  of,  and  participated  In, 
all  the  acts  of  the  corporation,  either  In  per- 
son or  by  representative.  He  bad  knowledge 
of  the  intention  to  build  as  early  aa  there 
was  such  an  intention,  and  the  lease  was  giv- 
en to  the  defendant  corporation,  and  the  cor- 
poration was  formed  for  the  purpose  of  erect- 
ing the  building  in  question.  We  do  not  un- 
derstand tbat  the  law  gives  to  an  owner  two 
periods  at  which  he  may  give  the  notice  pro- 
vided by  section  1192.  If  he  has  knowledg<; 
of  the  Intention  to  build,  he  must  act  on  that 
knowledge  and  at  once  (within  three  days) 
post  the  notice  tbat  all  materialmen,  artisans, 
and  laborers  may  luiow  tbat  he  will  not  be 
responsible.  If  be  has  no  knowledge  of  the 
intention  upon  which  to  act  he  must  move 
with  like  promptness  upon  obtaining  knowl- 
edge of  the  construction.  As  above  said,  bow- 
ever,  this  is  rendered  Immaterial,  as  the  evi- 
dence Justifies  the  finding  that  Gager  was 
himself  merely  using  the  corporation  as  an 
instrument  to  carry  out  the  venture  in  which 
that  body  was  engaged. 

We  do  not  think  the  latter  finding  Is  Incon- 
slErtent  with  the  pleadings.  It  is  true  that 
It  was  both  alleged  and  stipulated  tbat  Gager 
was  the  owner  of  the  premises,  and  tbat  the 
amusement  company  was  the  lessee,  but  nei- 
ther the  ownership  of  the  former  nor  the 
holding  of  the  lease  by  the  latter  prevented 
the  latter  from  acting  as  the  agent  of  the 
former  in  constructing  the  building.  If  it 
were  alleged  that  Gager  was  the  owner,  and 
the  evidence  disclosed  that  the  work  waa 
done  in  the  name  of  a  corporation  wbldi  ho 
organized  and  controlled  and  through  which 
he  acted,  a  finding  that  he  acted  through 
such  corporation  as  his  agent  would  be  sus- 
tained. Shorb  V.  Beaudry,  56  Cat  446 ;  Cor- 
nell V.  Corbin,  61  Ol.  197,  30  Paa  629 ;  Hunt 
V.  Davis,  135  Cal.  31,  66  Pac.  937. 

Judgment  and  order  affirmed. 

We  concur:    ALLEN,  P.  J. ;  SHAW,  J. 
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SULMVAN  T.  MORTON  DRATING 

ft  WARBHOnSE  CO.  et  al. 

(Civ.  755,  767.) 

Court  ot  Appeal,  I^rat  District,  California. 
March  11,  WlOi  Rehearing  Denied  April  8, 
1910:  Denied  by  Supreme  Court  May  9, 
1910.) 

.  Master  and  Sebvamt  ({  304*)  —  Ikjubies 
TO  TiiiBD  PERSons— Neoligence  of  Sebv- 
ANT— Liability  or  Mabtk»— Violation  or 
Ordinance. 

Where  the  driver  of  a  dray  left  hia  team 
D  a  public  street  without  first  securing  the 
heels  on  the  dray,  in  violation  of  ordinance. 
Is  employer  ia  guilty  of  statutory  negligence, 
lougb  a  suitable  chain  tor  locking  the  wheels 
as  attached  to  the  body  of  the  dray. 
[Ed.  Note.— For  other  cases,  see  Master  and 
ervant,  Dec.  Dig.  {  304.*] 

Municipal  Cobpobations  (J  705*)— Use  or 
Streets— Looking  Wheels— Leaving  Ve- 
HICI-E8  Without  Lock — "Leave." 

Defendant's  dray  driver  finished  loading 
is  dray  from  a  car,  drove  away  from  the  car 
om  four  to  six  feet  and  stopped  the  team, 
id  was  tying  the  load  on  the  dray  without 
iviog  hold  of  the  lines,  when  another  team 
ightened  his  horses  and  they  backed  against 
le  car,  crushing  plaintiff.  Held,  that  the  driver 
as  not  negligent  as  having  left  his  team, 
ithin  an  ordinance  making  it  unlawful  to 
ave  an  animal  attached  to  a  dray  npon  a  pub- 
:  street  without  locking  the  wheels  of  the  ve- 
cle ;  to  "leave,"  within  the  ordinance,  meaning 

depart  or  abandon  for  the  time,  to  go  away 
om  the  immediate  charge  and  supervision  of 
e  animals. 

[Ed.   Note.— For  other  caseg,   see   Municipal 
^rporations,  Dec.  Dig.  i  706.« 
For  other  definitions,  see  Words  and  Phrases, 
1.  6,  pp.  4050-4053;  vol.  8,  p.  7703.] 

Municipal  Cobpobations  (|  703*)-Obdi- 
wances-<!on8tbuction— Use  or  Stbeets— 
Fastening  Wheels  or  Wagon. 

An  ordinance  making  it  a  misdemeanor  to 
ive  an  animal  attached  to  a  dray  on  a  public 
reet  without  locking  the  wheels  of  the  vehicle, 
d  to  drive  a  dray,  etc.,  without  having  attach- 
a  suitable  chain  for  locking  to  the  body  there- 
is  penal  in  its  nature,  and  cannot  be  extend- 
beyond  the  plain  meaning  of  Its  words. 
"Ed.  Note.— For  other  cases,  see  Municipal 
rporations,   Dec.  Dig.  |   703.*] 

Neoltoence  (8  121*)— Bttrden  or  Paoor. 

The  burden  is  upon  plaintiff  to  prove  neg- 
c'nce,  either  by  direct  or  circumstantial  evi- 
ice. 

Ed.  Note. — For  other  cases,  see  Negligence, 
at.  Dig.  SJ  224-228 ;  Dec.  Dig.  §  121.*] 
Municipal  Corporations   (|   706*)  — In - 

TJRiEs  —  Actions  —  Admissibiutt  or  Evi- 

>ENOB. 

In  an  action  against  two  defendants,  B. 
1  M.,  for  injuries  by  the  team  of  M.  being 
^htened  by  B.'s  team  and  backing  against  a 
•,  crushing  plaintiff,  evidence  was  admissible 
B.  that  the  space  between  the  horses  attach- 
by  M.'s  dray  and  the  railroad  tracks  was  suf- 
cnt  for  its  own  team  to  pass. 
Ed.  Note.— For  other  cases,  see  Municipa! 
rporations,  Dec.  Dig.  S  70G.*] 
AprEAL  AND  Error  (8  1057*)—H ashless 
IRPOR — Exclusion  or  Evidence. 

Where,  in  an  action  against  two  defend- 
s.  M.  and  B..  for  injuries  by  M.'s  team  being 
ihtencd  by  B.'s  team  and  backing  aRainst  a 
,  crushing  plaintiff,  ample  evidence  was  ad- 
ted  as  to  whether  there  was  room  for  B.'s 
tn    to  pass  in  front  of  M.'s  horses,  and  the 


evidence  sustained  a  finding  that  B.'i  team 
was  negligently  driven  into  M.'s  team,  causing 
it  to  back,  error  in  excluding  other  evidence 
offered  by  B.  as  to  the  space  in  front  of  M.'s 
horses  to  show  that  there  was  sufficient  space 
for  its  team  to  pass  between  the  tracks  and 
the  horsee,  was  not  reversible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4194-4199;  Dec.  Dig.  i 
1057.^] 

7.  Evidence  ({  607*)-Opinion  Evidbnc*— 
Expert  Testimont— Mattebs  or  Cokhon 
Knowledge. 

The  question  of  how  near  the  driver  of  a 
team  can  approach  the  heads  of  horses  of  an- 
other team  without  danger,  in  the  exercise  of 
due  care,  depends  on  various  circumstances 
which  are  matters  of  common  knowledge  and 
experience  and  not  of  science,  so  that  expert 
testimony  on  the  question  is  not  admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  2310 ;   Dec.  Dig.  $  607.*] 

8.  Appeal  and  Errob  (S  1041*)— Habulbss 
E.RR0B— RuLiNOS    on    (Plbadings-HAkend- 

IfENTS. 

In   an   action   against   two  defendants  for 
negligent  injuries,  one  defendant  could  not  com-  . 
plain  of  an  amendment  to  the  complaint  tend- 
ing to  show  negligence  of  the  other  defendant 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  $S  4106-4109;  Dec.  Dig.  i 
1041.*] 

9.  Trial  (J  252*)— Inbtbuctions— Applioa- 
TiON  TO  Facts. 

In  an  action  against  two  defendants,  M. 
and  B.,  for  injuries  by  M.'s  team  backing  over 
plaintiff  and  crushing  him  because  frightened 
by  B.'s  team  claimed  to  have  been  caused  by 
the  Violation  of  an  ordinance  making  it  unlaw- 
ful to  leave  a  dray  without  locking  the  wheels, 
an  instruction  requested  by  B.  that  men  in 
governing  their  conduct,  in  absence  of  contrary 
knowledge,  may  assume  that  others  have  not 
violated  the  law,  was  properly  refused  as  inap- 
plicable, where  M.'s  driver  did  not  leave  the 
dray,  within  the  meaning  of  the  ordinance. 

[Ed.  Note. — For  other  cases,  see  Trial,  Dec. 
Dig.  S  252.*] 

10.  Municipal  Cobpobations  (§  705*)— Use 
or  Streets— Negligent  Dbivino— Proxi- 
mate Cause  or  Injury. 

While  the  driver  of  M.'s  team  had  gotten 
down  to  fasten  his  load,  B.'s  team  was  negli- 
gently driven  so  as  to  friRhten  M.'s  team,  which 
backed  up  and  crushed  plaintiff's  intestate. 
Held,  that  the  fact  that  the  accident  would  not 
have  happened  if  the  wheels  ot  M.'s  dray  had 
been  locked  was  no  excuse  tor  the  negligent  driv- 
ing of  B.'s  team,  where  the  act  of  M.'s  driver 
in  getting  down  did  not  amount  to  a  leaving  of 
his  team  within  an  ordinance  requiring  wheels 
to  be  locked  in  snch  cases,  the  condition  and 
equipment  of  M.'s  dray  being  immaterial  on  the 
question  of  B.'s  liability,  unless  M.'s  driver 
violated  the  ordinance  and  by  the  fact  of  so 
doing  was  negligent 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  705.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  Frank  J.  Sullivan,  administrator 
of  the  estate  ot  Michael  P.  Sullivan,  against 
the  Morton  Draylng  &  Warehouse  Company 
and  another.  From  a  Judgment  for  plaintiff 
and  an  order  denying  a  motion  tor  a  new 
trial,  and  an  order  denying  a  motion  to  va- 
cate the  Judgment,  each  defendant  appeals. 
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Reversed  as  to  defendant  named,  and  afflrm- 1 
ed  as  to  the  other  defendant. 

In  No.  755:  Myrlck  &  Deerlng,  for  atipel- 
lant  WUllam  J.  Herrin,  for  respondent 
Jesse  W.  Lillenthal,  for  Morton  Draylng  9c 
Warehouse  Co. 

In  No.  757:  Jesse  LiUenthal  and  Albert 
Raymond,  for  appellant  Morton  Drayiug  & 
Warehouse  Co.  William  J.  Herrin,  for  re- 
spondent Sullivan.  Myrlck  &  Deerlng,  for 
respondent  Bocarde  Drayage  Co. 

COOPER,  P.  J.  This  action  was  brought 
against  defendants  to  recover  damages  caus- 
ed by  reason  of  their  alleged  joint  negligence 
in  causing  the  death  of  plaintiff's  Intestate. 
The  Jury  returned  a  verdict  in  favor  of  plain- 
tiff against  both  defendants,  and  Judgment 
was  accordingly  entered.  Each  defendant 
appeals  in  a  separate  record  from  the  Judg- 
ment and  the  order  denying  its  motion  for  a 
new  trial,  and  from  an  order  denying  its  mo- 
tion to  vacate  the  Judgment,  but  both  appeals 
will  be  considered  together.  In  this  opinion 
the  appellants  will  be  referred  to  as  the  Mor- 
ton Company  and  the  Bocarde  Company  re- 
spectively. Upon  an  examination  of  the 
record  we  are  of  the  opinion  that  the  motion 
of  the  Morton  Company  for  a  nonsuit  should 
have  been  granted,  and  that  the  evidence  Is 
not  sufficient  to  sustain  the  verdict  as  to  it. 

"The  evidence  shows  that  while  deceased 
was  standing  at  the  door  of  a  railroad  box 
car,  with  his  back  toward  the  dray  of  the 
Morton  Company,  in  a  place  of  apparent 
safety,  where  be  was  following  his  usual 
avocation,  the  dray,  which  was  from  four  to 
six  feet  from  the  car,  and  which  had  Just 
been  loaded  with  freight,  consisting  of  boxes, 
tent  poles,  tents,  and  government  supplies,  was 
backed  up  by  the  team  Jerking  backward  to- 
ward the  car,  thus  catching  deceased  between 
the  dray  and  the  car,  crushing  and  killing  blm. 
The  evidence  tended  to  show  that  while  the 
Morton  dray  was  standing  in  the  street,  and 
about  four  to  six  feet  from  the  said  car,  with 
two  horses  attached,  a  team  with  the  dray 
attached  belonging  to  the  Bocarde  Company 
was  carelessly  and  negligently  driven  Into 
the  Morton  Company's  team,  thereby  fright- 
ening the  team  and  causing  it  to  back  the 
dray  against  the  car.  There  is  no  claim 
made  as  to  negligence  on  the  part  of  the  Mor- 
ton Company  except  that  it  was  guilty  of 
statutory  negligence  in  violating  an  ordi- 
nance of  the  city  and  county  of  San  Fran- 
cisco, which  ordinance  is  as  follows: 

'^Section  1.  It  shall  be  unlawful  for  any 
person  using  or  having  control  of  any  animal 
to  leave  the  same  upon  any  public  street 
without  being  securely  fastened,  unless  it  be 
attached  to  a  dray,  truck  or  water-cart;  or, 
If  attached  to  a  dray,  truck  or  water-cart,  to 
leave  such  animal  upon  the  public  street 
without  first  securely  locking  the  wheels  of 
the  vehicle  to  which  it  Is  attached. 


"2,  It  shall  be  unlawful  for  any  person  to 
drive  or  use  any  truck,  dray  or  water-cart 
without  having  attached  to  the  body  thereof 
a  suitable  chain  for  locking  the  wheels 
thereof. 

"3.  Any  person  who  shall  violate  any  of  the 
provisions  of  this  ordinance  shall  be  guilty 
of  a  misdemeanor." 

It  is  admitted  that  the  Morton  Company^ 
dray  did  not  have  attached  to  the  body  there- 
of a  suitaible  chain  for  locking  the  wheels, 
and  that  the  wheels  were  not  locked  at  the 
time  of  the  accident  In  so  far  as  the  Morton 
Company  violated  the  ordinance  by  not  hav- 
ing a  suitable  chain  attadied  to  its  dray,  that 
is  a  matter  entirely  with  the  city  authori- 
ties In  a  proper  proceeding,  aid  In  no  way 
applies  to  the  facts  here.  If  the  driver  ot 
the  Morton  Company's  team  left  It  upon  a 
public  street  without  first  securely  locldog 
the  wheels  of  the  dray  the  company  would  be 
guilty  of  statutory  negligence,  and  this  would 
be  so  even  if  a  suitable  chain  had  been  at- 
tached to  the  body  of  the  dray.  The  question 
then,  as  to  the  Morton  Company,  Is  narrowed 
down  to  the  single  one  as  to  whether  or  not 
its  driver  left  the  team  upon  the  public  street 
within  the  meaning  of  the  ordinance. 

The  evidence  shows,  without  conflict,  that 
the  Morton  Company's  driver  Sorensen,  had 
Just  finished  loading  the  dray  with  freight, 
tent  poles  and  tents  in  cases;  that  he  then 
pulled  away  from  the  car  from  four  to  six 
feet  stopping  the  team  and  heading  the  hors- 
es towards  Sixth  street;  that  he  then  toolc 
a  rope  and  was  engaged  in  fastening  the  load 
and  tying  the  cases  when  he  heard  some  one 
give  the  alarm  and  immediately  he  observed 
that  his  team  was  backing  from  the  fright 
caused  by  the  approach  of  the  Bocarde  team 
and  dray.  Sorensen  did  not  then  have  hold 
of  the  lines,  but  he  was  right  at  the 'dray 
and  engaged  in  fastening  the  load.  Immedi- 
ately upon  hearing  the  alarm  and  seeing  the 
team  backing  he  Jumped  on  the  footlKtard 
and  drove  the  horses  up  so  as  to  release  de- 
ceased. In  our  opinion  the  driver  had  not 
left  the  team  within  the  meaning  of  the  ordi- 
nance. The  meaning  of  the  word  "leave"  as 
used  In  the  ordinance  is,  to  depart  or  go  from, 
to  quit  We  use  the  word  "leave"  In  sadi 
sense  when  we  say,  "He  has  Just  left  the 
house,"  or  "He  left  his  plow  in  the  furrow." 
or  "He  has  left  his  wife  and  children."  Thus 
Milton  says  (P.  L.  XI,  1,  269): 

"Must  I  leave  tbee.  Paradise?  thns  leave 
"Thee,    native    soil;    these    happy    wallca    and 


The  ordinance  means,  to  depart  from,  to 
abandon  for  the  time,  to  go  away  from  the 
Immediate  charge  and  supervision  of  the 
animal  or  animals  so  left  It  Is  penal  in  Its 
nature  and  cannot  be  extended  tieyond  Its 
plain  words  and  its  ordinary  common  sense 
meaning.  No  one  in  the  ordinary  walks  of 
life  would  say  that  a  teamster,  while  tying 
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vp  hla  load,  had  left  big  team.  If  tbe  ordi- 
nance had  Bald  that  no  one  should  let  loose 
of  the  lines  by  which  his  horses  are  held  with- 
out first  securely  locking  the  wheels  the 
meaning  would  be  very  different;  but  If  the 
respondent's  contention  Is  correct  the  driver 
who  should  attach  his  lines  to  the  seat  or 
lever  of  the  i>rake,  and  gret  down  on  the 
ground  to  lock  the  wheels,  would  be  guilty  of 
leaving  his  team,  at  least  while  going  from 
bis  seat  to  the  wheels.  Such  Is  not  tbe  mean- 
ing of  the  ordinance. 

In  Wasmer  v.  Del.,  Lacka.  &  W.  R.  R.  Co., 
80  N.  Y.  212,  36  Am.  Rep.  608,  tbe  ordinance 
of  tbe  city  made  it  unlawful  for  any  person 
to  leave  a  horse  in  the  street  unless  securely 
tied.  The  court,  in  passing  upon  the  mean- 
log  of  the  ordinance,  said:  "It  cannot  be 
supposed  that  It  was  intended  by  this  ordi- 
nance to  require  all  vendors  or  peddlers  of 
commodities  in  the  streets  to  tie  their  horses 
or  have  some  one  bold  them  while  they  are 
momentarily  engaged  in  delivering  the  com- 
modities to  persons  In  the  streets  or  at  the 
doors  of  the  bouses  along  tbe  streets.  Nor 
can  H  be  supposed  that  it  was  intended  to 
inflict  a  penalty  upon  every  person  who  should 
fail  to  tie  or  hold  his  horses  in  the  streets 
while  standing  near  them.  The  ordinance 
was  manifestly  Intended  to  reach  the  cases 
of  persons  who  might  leave  their  horses  In 
the  streets  not  tied,  and"  go  away  from  them 
out  of  slgbt,  or  to  such  a  distance  as  to  lose 
that  control  which  persons  may  usually  ex- 
ercise over  horses  when  near  them." 

In  Oddie  v.  Mendenhall,  84  Minn.  58,  86 
N.  W.  881,  the  ordinance  provided  that  it 
Bhonld  be°  "unlawful  for  any  person  to  leave 
any  horse  attached  to  a  vehicle  In  a  street 
without  fastening  such  animal  in  the  manner 
provided  for  herein."  The  court  said:  "A 
reasonable  construction  must  be  given  to 
this  ordinance.  Its  object  was  evidently  to 
prevent  drivers  from  leaving  horses  standing 
In  the  streets  without  control.  It  cannot  be 
held  that  this  ordinance  most  be  construed 
to  require  a  person  getting  out  of  a  wagon 
or  carriage  to  hitch  the  horse  attached  there- 
to, even  though  occupants  of  the  carriage 
remain  therein."  See,  also,  Monroe  v.  Hart- 
ford, etc.,  Co.,  76  Conn.  201,  56  Atl.  498; 
Rowe  V.  Reneer,  30  Ky.  Law  Rep.  545,  99  S. 
W.  250. 

It  is  lncnml)ent  upon  a  party  seeking  to 
recover  against  a  defendant  by  reason  of  al- 
leged negligence  to  prove  such  negligence, 
and  this  proof  may  be  either  direct,  or  by 
tbe  proof  of  facts  and  circumstances  from 
which  negligence  may  be  inferred.  In  this 
case  there  is  no  attempt  to  prove  any  fact 
or  circumstance,  as  to  the  Morton  Company, 
except  the  fact  that  Its  team  attached  to  the 
dray  was  standing  on  one  of  the  public 
streets  of  the  city  and  county  of  San  Fran- 
cisco, and  that  the  driver  of  the  team,  was 
not  holding  tbe  lines,  but  was  with  the  dray 
or  truck  engaged  in  fastening  the  load,  and 
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near  to  and  within  easy  access  to  tbe  team. 
In  such  case  we  cannot  bold  that  tbe  Morton 
Company  is  liable  under  the  ordinance.  As 
to  the  Bocardb  Company,  other  errors  are  al- 
leged, which  we  will  consider  In  their  order. 

The  court  excluded  certain  testimony  of- 
fered by  tbe  Bocarde  Company  for  tbe  pur- 
pose of  showing  the  space  between  tbe  hors- 
es of  the  Morton  Company,  and  the  tracks  of 
the  Southern  Pacific  Railroad  Company  to 
tbe  south  on  King  street  It  is  claimed  by 
tbe  Bocarde  Company  that  tbe  offered  testi- 
mony was  material,  and  that  it  should  have 
been  permitted  in  order  to  show  that  there 
was  plenty  of  room  for  its  team  to  pass  be- 
tween the  team  of  tbe  Morton  Company  and 
the  railroad  track.  While,  in  our  opinion,  it 
would  have  been  better  for  tbe  court  to  have 
admitted  the  testimony  and  to  have  allowed 
the  cross-examination  more  scope  In  order 
that  tbe  Jury  might  be  fully  informed  upon 
each  and  eVery  phase  of  the  case,  yet  we  do 
not  think  the  rulings  of  sufficient  Importance 
to  Justify  a  reversal  of  the  case.  The  wit- 
ness Ryan  testified  to  this  point,  and  when 
asked  by  counsel  what  was  the  space,  an- 
swered "I  think  tbe  width  of  this  room." 
The  question  as  to  the  space  was  fully  cov- 
ered by  the  evidence  of  tbe  witnesses  Rt<di, 
F^ee,  and  Arcbibold.  Not  only  this,  but 
there  is  testimony  in  the  record  amply  suffi- 
cient to  sustain  the  finding  of  the  Jury  that 
the  Bocarde  Company's  team  was  negligent- 
ly driven  into  the  team  of  the  Morton  Com- 
pany, thus  causing  it  to  back,  and  In  such 
case  It  is  not  very  material  as  to  whether 
the  space  was  8  feet  or  15  feet  In  width.  If 
the  driver  of  the  Bocarde  team  had  plenty  pf 
space  and  yet  drove  Into  or  against  tbe  horses 
of  the  Morton  team,  it  would  tend  to  show  a 
still  greater  degree  of  negligence. 

The  court  did  not  err  in  excluding  tbe  tes- 
timony of  experts  as  to  how  near  in  the  ex- 
ercise of  care  and  skill  the  driver  of  a  team 
can  approach  the  heads  of  tbe  horses  of  an- 
other team  and  drive  past  without  danger, 
or  as  to  the  custom  or  peculiarities  of  horses 
in  settling  back  in  their  breeching.  The 
question  was  not  one  relating  to  science,  art, 
or  trade.  As  to  bow  near  the  driver  of  one 
team  can  approach  the  horses'  beads  of  an- 
other team  without  danger  necessarily  de- 
pends upon  a  variety  of  circumstances,  such 
as  the  location,  tbe  kind  of  team  being  driv- 
en, and  the  kind  of  team  being  approached, 
and  the  kind  of  vehicle  to  which  the  team  is 
attached.  These  were  matters  of  general, 
every  day  knowledge,  observation,  and  ex- 
perience, and  tbe  Jurors  hearing  the  evidence 
and  all  the  facts  were  as  capable  of  forming 
correct  conclusions  as  any  so-called  experts 
could  be.  We  all  know  that  most  animals 
will  shrink  or  retire  from  approaching  dan- 
ger, and  that  a  team  of  horses  upon  being 
run  into  or  struck  by  the  harness  or  wagon 
of  an  approaching  team  would  be  very  likely 
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to  pull  back  or  retire  so  as  to  &vett  the  dan- 
ger. 

It  was  not  error  for  the  court  to  allow  the 
plaintiff  to  amend  his  complaint  by  alleging, 
as  an  act  of  negligence  on  the  part  of  the 
Morton  Company,  that  It  drove  Its  truclc 
without  having  attached  thereto  a  suitable 
chain  for  locking  the  wheels.  Ryan  v.  Oak- 
land Gas  Light,  etc.,  Co.,  10  Cal.  App.  484, 
102  Pac.  558.  Not  only  this,  but  the  Bocarde 
Company  has  no  right  to  complain  of  an 
amendment  tending  to  show  negligence  on 
the  part  of  the  Morton  Company. 

The  Bocarde  Company  was  not  Injured  by 
the  refusal  of  the  court  to  Instruct  the  Jury 
tliat  "men  In  governing  their  conduct.  In  the 
absence  of  knowledge  to  the  contrary,  are 
entitled  to  assume  that  others  have  not  vio- 
lated the  law."  The  proposition  as  stated 
in  the  abstract  may  be  correct,  but  it  has  no 
application  to  the  facts  here.  It  was  evi- 
dently Intended  to  be  considered  in  connec- 
tion with  the  claim  that  the  driver  of  the 
Morton  learn  had  left  his  dray  without  lock- 
ing the  wheels;  but,  as  has  been  before  stat- 
ed, the  driver  bad  not  left  his  team  within 
the  meaning  of  the  ordinance.  The  court 
gave  other  Instructions  fully  and  fairly  cov- 
ering every  material  phase  of  the  case,  and 
as  favorable  to  the  Bocarde  Company  aa  it 
was  entitled  to  under  the  law. 

The  Instruction  numbered  36,  requested 
by  the  Bocarde  Company,  was  properly  re- 
fused. The  evidence  did  not  warrant  It,  as 
it  did  not  show  that  the  Morton  Company 
had  omitted  to  perform  any  duty  Imposed 
by  ordinance. 

The  findings  of  the  Jury  in  regard  to  the 
special  Issues  submitted  to  it  are  not  incon- 
sistent with  each  other  or  with  the  general 
verdict.  It  was  found  upon  sufficient  evi- 
dence that  the  driver  of  the  Bocarde  team 
carelessly  and  negligently  drove  his  team  in 
front  of  the  horses  of  the  Morton  Company; 
that  this  caused  the  horses  of  the  Morton 
Company  to  back,  and  that  this  was  the 
proximate  cause  of  the  injury  to  deceased. 
The  finding  to  the  effect  that  if  the  Morton 
Company  had  supplied  its  dray  with  a  suit- 
able chain,  and  that  if  the  chain  had  been 
used,  and  the  wheels  of  the  Morton  truck 
locked,  the  accident  would  not  have  occur- 
red is  not  material,  nor  does  it  in  any  way 
tend  to  excuse  the  negligence  of  the  Bocarde 
Company.  Unless  the  Morton  Company  was 
guilty  of  negligence  by  reason  of  the  viola- 
tion of  the  ordinance,  the  condition  and 
equipment  of  its  dray  was  wholly  immate- 
rial. 

We  conclude  that  the  Judgment  and  or- 
ders as  to  the  Morton  Company  must  be  re- 
versed, and  as  to  the  Bocarde  Company  af- 
firmed, and  it  is  so  ordered. 

We  concur:    HAIiL,  J,;    KERRIGAN,  J. 


'   (U  Idaho,  i«) 
CUNNINGHAM  v.  THOMPSON  et  at. 
Board  of  County  Com'rs. 
(Supreme  Court  of  Idaho.     April  28,  1910.) 

(SvUabiui  bv  the  Court.) 

1.  HiOBWATS  (8  122*)— Spbciai,  Tax— Valid- 
iTv  OF  Statute. 

A  section  of  a  statute  which  provides  for 
raising  a  fund  to  pay  bonds  by  a  special  tax, 
and  which  provides  no  machinery  or  metbod 
for  carrying  into  effect  such  section,  will  be 
held  to  be  inoperative  and  void. 

[Ed.   Note.— For  other  cases,   see   Highways, 
Cent.  Dig.  {  380;    Dec.  Dig.  $  122.*] 

2.  Highways  (5  122*)— Speciai,  Taxes— Va- 
lidity OF  Statute. 

Section  21  of  an  act  approved  Mareh  19 
1909  (Laws  1909,  p.  285),  commonly  known  •• 
the  "good  roads  law,"  imposes  no  duty  upon  the 
board  of  county  commissioners  to  levy  the  spe- 
cial tax  referred  to  in  such  section,  and  pro- 
vides no  metbod  or  manner  of  levying  such  tax 
or  the  collection  of  the  same,  and  provides  no 
machinery^  for  carrying;  said  section  into  execu- 
tion, and  is  therefore  inoperative  and  void. 

[Ed.   Note.— For  other  cases,  -see   Highways, 
Cent.  Dig.  8  380 ;   Dec.  Dig.  {  122."] 

S.  Statutes  (i  S4*)— Effbct  or  Paktiai,  In- 
validity. 

It  is  tbe  law  in  this  state  that  if  the  pro- 
visions of  an  act  are  connected  in  subject-mat- 
ter, dependent  on  each  other,  and  designed  to 
operate  for  the  same  purpose,  or  are  otherwise 
so  dependent  in  meaning  that  it  cannot  be  pre- 
sumed that  the  Legislature  would  have  passed 
one  without  tbe  other  then,  if  one  part  falls, 
the  entire  act  must  fail. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent.  Dig.  §  58;   Dec.  Dig.  \  64*] 

4.  Statutes  ({  64*)— EIffeoi  or  Pabtiai.  In- 
validity. 

Beld.  that  section  21  of  the  act  of  March 
16,  1909  (Laws  1909,  p.  285),  is  an  essential  and 
necessary  part  of  said  act,  and  that  it  clearly 
appears  that  the  Legislature  would  not  liave 
passed  said  act  without  section  21  having  been 
made  a  part  thereof,  and  that  section  21  and 
section  20  were  designed  by  the  Legislature  to 
operate  for  the  same  purpose;  that  is,  to  pro- 
vide the  method  of  creating  a  fund  for  tbe  con- 
struction and  maintenance  of  the  roads  of  the 
county,  and  that  each  section  depends  upon  the 
other. 

[Ed.    Note. — For   other    cases,    see    Statntea, 
Cent.  Dig.  88  02,  65;    Dec.  Dig.  8  64.*] 

5.  Statutes  (8  64*)— Effect  or  Pabtiai.  In- 
validity. 

Held,  that,  section  21  (Laws  1909,  p.  2SS) 
being  inoperative  and  void,  tbe  entire  act  is 
void.    ' 

[Ed.    Note.— For   other   cases,    see    Statntea, 
Cent.  Dig.  §8  62,  65 ;   Dec.  Dig.  |  «.*] 

0.  Counties  (S  161*)- Transfer  or  Fuhds— 

Statutory  rBovisioNS. 

Tbe  emergency  contemplated  by  Rev.  Codes, 
8  037,  which  authorizes  the  board  of  county 
commissioners  to  transfer  funds  from  the  cur- 
rent expense  fund  to  the  road  fund,  was  such 
emergency  as  might  arise  out  of  the  actions  of 
the  elements  in  destroying  or  injuring  roads  or 
bridges,  and  not  emergencies  arising  by  the 
failure  of  tbe  Legislature  to  authorize  the  levy- 
ing of  an  adequate  tax  to  keep  the  roads  in 
such  condition  as  the  lx>ard  of  commissioners 
deem  they  should  )x  kept  in,  or  emergencies 
arising  because  of  inoperative  and  void  acts  of 
tlie  Legislature  in  creating  such  road  fund. 

[Ed.    Note.— For   other    cases,    see    Connties, 
Cent.  Dig.  8  220:    Dec.  Dig.  8  161.*] 


•For  other  cues  see  same  topic  and  sectloa  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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Appeal  from  District  Conrt,  Ada  County; 
Fremont  Wood,  Judge. 

W.  H.  Thompson  and  others,  as  the  Board 
of  County  Commissioners  of  Ada  County, 
transferred  money  from  the  current  expense 
fund  to  the  road  fund,  and,  from  a  Judgment 
afiBrming  their  order  of  transfer,  Arch  Cun- 
ningham appeals.    Reversed. 

B.  J.  Frawley,  for  appellant  Chas.  P.  Mc- 
Carthy and  Cavanah  &  Blake,  for  respond- 
enta    McCready  Sykes,  amicus  cnrlK. 

STEWART,  J.  The  appellant,  a  resident 
taxpayer  of  Ada  county,  appealed  to  the  dis- 
trict court  from  the  following  order  made  by 
the  board  of  county  commissioners:  "Where- 
as, it  appears  to  this  board  of  county  com- 
missioners that  the  maximum  amount  of 
eighty  cents  on  one  thousand  dollars  on  the 
assessable  property  In  Ada  county,  which  can 
be  levied  for  road  purposes  for  the  fiscal  year 
beginning  on  the  second  Monday  in  January, 
1910,  will  yield  approximately  the  sum  of 
$8,000.00;  and,  whereas,  it  appears  that  dur- 
ing the  fiscal  year  beginning  on  the  second 
Monday  in  January,  1910,  It  will  be  necessary 
for  this  board  of  county  commissioners  in 
keeping  the  public  highways  within  said  Ada 
county  in  repair  and  in  a  safe  condition  for 
public  travel  to  expend  not  less  than  the  sum 
of  $20,000.00;  and,  whereas.  It  appears  that 
the  amount  of  money  that  can  be  raised  by 
levying  the  maximum  rate  provided  for  by 
law  for  road  purposes  will  be  entirely  insufii- 
cient  to  keep  the  public  highways  of  Ada 
county  in  repair  and  in  a  safe  condition  for 
public  travel,  and  that  it  will  be  necessary 
for  this  board  to  cause  to  be  transferred 
from  the  current  expense  fund  of  said  Ada 
county  to  the  road  fund  the  sum  of  at  least 
$12,000.00  for  road  purposes:  Now,  therefore, 
be  It  resolved:  That  for  the  purpose  of  pro- 
viding sufficient  finances  to  keep  the  roads 
and  bridges  of  Ada  county,  state  of  Idaho, 
in  repair,  and  In  a  safe  condition  for  public 
travel  during  the  fiscal  year  beginning  on  the 
second  Monday  In  January,  1910,  the  amount 
of  $12,000.00  be,  and  the  same  is  hereby, 
transferred  from  the  current  expense  fund  of 
aald  Ada  county  tor  said  fiscal  year  for  the 
county  road  fund  for  said  year.  The  said 
ernm  of  $12,000.00  so  transferred  to  the  county 
road  fund  to  be  used  to  meet  the  necessary 
cost  and  expenses  of  constructing,  maintain- 
ing, and  repairing  roads  and  bridges  during 
the  said  fiscal  year.  And  be  it  further  re- 
solved that  a  special  tax  not  to  exceed  one- 
balf  of  one  per  cent  on  the  taxable  property 
of  said  Ada  county  be  levied  annually  until 
the  said  amount  of  $12,000.00  so  transferred 
from  the  current  expense  fund  to  the  county 
road  fund  is  raised  and  paid."  The  cause  was 
tried  in  the  district  court,  and  the  order  of 
the  board  of  county  commissioners  was  sus- 
tained and  affirmed.  From  that  judgment 
this  appeal  was  taken. 

It  Is  contended  by  appellant  that  the  board 


of  county  commissioners  bad  no  authority  to 
make  the  order  appealed  from  for  the  reason 
that  such  order  was  made  by  reason  of  the 
provisions  of  an  act  approved  March  16,  1909 
(Laws  1909,  p.  274),  commonly  known  as  the 
"good  roads  law,"  which  act  Is  Inoperative 
and  void. 

It  may  be  conceded  that,  if  what  is  Icnown 
ns  the  "good  roads  law"  is  void,  then  the 
county  commissioners  had  no  authority  to  en- 
ter the  order  appealed  from,  and  the  same 
should  be  annulled  and  set  aside.  Referring 
to  this  act,  it  will  be  observed  that  two  meth- 
ods are  provided  for  raising  revenue  for  road 
purposes.  The  first  is  by  levying  a  road  tax 
which  shall  not  exceed  80  cents  on  each  $1,- 
000  of  the  assessed  valuation  of  the  property 
taken  from  the  assessment  roll  for  the  pre- 
ceding year;  the  second,  by  issuing  bonds 
of  the  county  upon  a  two-third's  vote  of  the 
electors  of  the  county,  and  the  creation  of 
special  taxing  districts  extending  along  the 
course  of  a  road  or  highway,  and  by  levying 
a  special  tax  upon  the  lands  within  said  dis- 
trict to  pay  such  proportion  of  such  bonded 
indebtedness  as  the  board  may  determine. 
The  second  method  thus  provided  for  is  em- 
braced in  the  provisions  of  section  21  of  this 
act,  and  it  is  the  contention  of  appellant  that 
this  section  is  so  indefinite^  uncertain,  and  in- 
capable of  execution  that  it  is  void,  and  be- 
cause such  section  is  void  the  entire  act  is 
void.  By  the  provisions  of  this  section  it,  no 
doubt,  was  the  Intention  of  the  Legislature  to 
provide  a  method  by  which,  when  bonds  were 
authorized  to  be  issued  by  a  vote  of  the 
electors  of  the  county  for  the  purpose  of  con- 
structing or  improving  a  particular  line  of 
road  or  a  bridge,  the  cost  of  constructing  or 
improving,  such  road  should  be  partly  assum- 
ed and  paid  by  the  county  as  a  whole  and 
partly  assumed  and  paid  by  a  taxing  district 
Including  certain  lands  especially  benefited 
by  the  construction  of  such  road.  After  pro- 
viding for  the  method  of  voting  bonds,  said 
section  provides:  "And  In  addition  may  pro- 
vide for  the  creation  of  a  special  taxing  dis- 
trict, extending  along  the  course  of  such  road, 
or  highway;  such  taxing  or  assessment  dis- 
trict shall  consist  of  the  land  and  property 
which  shall  abut  such  highway,  when  it  shall 
have  been  constructed,  and  all  other  lands 
nearby,  which,  in  the  Judgment  of  the  com- 
missioners, wm  be  especially  benefited  by 
such  highway.  Such  special  taxing  or  assess- 
ment district  shall  be  subject  and  liable  to 
such  proportion  of  the  Indebtedness  created 
by  such  bond  Issue,  and  in  such  degree  as  the 
board  shall  designate  in  such  resolution,  and 
such  bonds  shall  constitute  a  lien  on  all  tax- 
able property  therein,  as  to  such  proportion 
so  designated  by  the  board  of  county  com- 
missioners. The  board  shall  direct  the  road 
supervisor  to  prepare  a  map,  to  be  filed  with 
the  clerk  of  the  board,  showing  the  tracts 
of  land  therein  included,  and  the  assessed 
owners  thereof,  and  giving  the  definite  bound- 
aries of  such  district  with  reference  to  the 
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legal  sabdlTlslons,  which  map  shall  be  In- 
corporated by  reference  Into  the  resolution 
authorizing  the  bond  Issue.  And  such  bound- 
aries, and  the  land  Included  therein,  shall 
thereafter  constitute  such  special  taxing  or 
assessment  district." 

It  will  be  observed  that  this  section  pro- 
Tides  for  the  creation  of  a  special  taxing 
district,  and  that  such  district  shall  be  sub- 
ject and  liable  to  such  proportion  of  the  In- 
debtedness created  by  such  bond  issue  and  in 
such  degree  as  the  board  shall  designate  in 
such  resolution;  and  such  bonds  shall  con- 
stitute a  Hen  on  all  taxable  property  there- 
in. There  Is  no  provision,  However,  made  In 
said  section,  which  requires  or  malres  it  the 
duty  of  the  board  of  county  commissioners  to 
levy  a  special  tax  to  discharge  such  lien. 
No  method  Is  provided  for  or  designated  as 
to  the  manner  of  levying  this  tax  or  the  col- 
lection of  the  same,  and  no  machinery  Is  out- 
lined for  carrying  Into  execution  the  levying 
or  collecting  of  the  special  tax  to  be  levied 
against  the  lands  within  said  taxing  district. 
It  is  Impossible  to  determine  how  the  special 
tax  shall  be  levied  or  distributed,  and  how  or 
In  what  manner  it  shall  be  collected,  or  by 
whom,  or  what  shall  be  done  with  the  money 
to  be  thus  collected.  In  other  words,  the  sec- 
tion standing  alone  fails  to  provide  any  ma- 
chinery for  carrying  Into  execution  the  provi- 
sions with  reference  to  the  special  tax  to  be 
levied  in  the  taxing  district.  This  is  the  only 
section  found  in  the  act  which  deals  with 
the  subject  of  assessment  districts  or  the 
levying  of  a  special  tax  within  such  district 
If  bonds,  therefore,  were  voted  by  the  county, 
there  Is  no  method  provided  for  paying  the 
proportion  of  the  Indebtedness  created  by 
such  bond  Issue,  designated  to  be  paid  by  the 
taxing  district,  in  the  order  or  resolution  of 
the  board  authorizing  a  vote  to  be  taken  as 
to  the  Issuance  of  such  bonds.  It  requires  no 
extended  argument  to  prove  that  this  section 
provides  no  means  for  Its  execution.  A  cas- 
ual reading  of  such  section  is  sufficient  proof. 

It  was  conceded  upon  the  argument  by 
counsel  for  respondent,  as  well  as  special 
counsel  who  presented  a  brief  upon  behalf 
of  the  good  roads  association  as  amicus  cu- 
rise,  that  such  Is  a  fact.  But  It  Is  argued  by 
counsel  for  respondent  and  also  by  counsel 
for  the  "Ada  County  Good  Roads  Associa- 
tion" that,  even  though  section  21  be  void, 
still  it  is  the  duty  of  the  court  not  to  declare 
the  statu'.e  as  a  whole  void  unless  the  null- 
ity and  Invalidity  are  beyond  reasonable 
doubt.  This  is  now  the  settled  law  of  this 
state.  GUlesby  v.  Board  of  Com'rs,  107  Pac. 
71. 

It  la  also  settled  in  this  state  that  if  the 
provisions  of  an  act  are  connected  In  sub- 
ject-matter, dependent  on  each  other,  and  de- 
signed to  operate  for  the  same  purpose,  or  are 
otherwise  so  dependent  In  meaning  that  it 
cannot  be  presumed  that  the  Legislature 
would  have  passed  one  without  the  other, 
then  if  one  part  falls  the  entire  act  must  fall. 


Ballentlne  v.  Wllley,  8  Idaho  (Hasb.)  496,  31 
Pac.  994,  95  Am.  St  Rep.  17;  Knight  v.  Trigg, 
16  Idaho,  256,  100  Pac.  1060;  Glllesby  v. 
Board  of  Com'rs,  107  Pac.  71.  If,  therefore, 
taking  this  statute  as  a  whole,  it  clearly  ap- 
pears that  section  21  was  considered  and  rec- 
ognized by  the  Legislature  as  an  Important 
and  Integral  part  thereof,  and  so  connected 
In  subject-matter  with  other  provisions  of 
the  act  and  other  provisions  were  bo  depend- 
ent upon  section  21,  that  It  cannot  be  pre- 
sumed that  the  Legislature  would  have  pass- 
ed said  act  with  such  section  omitted,  then 
the  entire  act  must  fall. 

Under  the  road  law  as  it  existed  prior  to 
the  adoption  of  the  act  now  under  considera- 
tion, the  board  of  county  commissioners  were 
authorized  to  levy  a  tax  for  road  purposes 
of  not  less  than  10  nor  exceeding  60  cents  on 
each  $100  of  valuation.  Under  the  good  roads 
law  now  under  consideration,  the  board  Is  au- 
thorized to  levy  a  tax  for  road  purposes  to 
not  exceed  80  cents  on  each  $1,000  of  volna- 
tion.  There  must  have  been  some  reason  for 
this  decided  and  great  reduction  in  the  gen- 
eral levy  the  board  were  authorized  to  make, 
and  an  examination  of  section  21  dearly  dis- 
closes such  reason.  This  section  provides  for 
the  creation  of  special  taxing  districts  and 
authorizes  the  Issuance  of  bonds  upon  a  vote 
of  the  electors  of  the  county  for  the  construc- 
tion of  roads  and  bridges  within  such  dis- 
trict and  the  levying  of  a  special  tax  within 
said  district  to  aid  In  paying  such  bonds. 

The  Legislature  no  doubt  were  of  the  opin- 
ion that  the  creation  of  special  taxing  dis- 
tricts and  the  issuing  of  bonds  as  provided 
by  this  section  would  make  it  unnecessary  to 
authorize  the  board  of  commissioners  to  levy 
so  high  a  tax  for  general  road  purposes.  In 
other  words,  the  general  levy  was  reduced  in 
contemplation  of  the  bond  Issue  and  the  crea- 
tion of  the  special  taxing  districts,  and  sec- 
tion 21  Is  Intended  to  supplement  section  20, 
each  depending  upon  the  other,  and  so  con- 
nected that  if  section  21  faltt  the  purpose  of 
the  Legislature  in  enacting  said  good  road 
law  has  been  defeated.  These  two  sections 
were  clearly  designed  by  the  Legislature  to 
operate  for  the  same  purpose;  that  is,  to  pro- 
vide the  method  of  creating  a  fund  for  the 
construction  and  maintenance  of  the  roads  of 
the  county.  In  our  opinion,  these  two  sec- 
tions are  so  dependent  in  meaning  that  It 
clearly  appears  that  the  Legislature  would 
not  have  passed  one  without  the  other.  If 
these  two  sections  are  obliterated,  then  the 
act  has  no  force  whatever  because  no  provi- 
sion Is  left  for  raising  funds  for  road  work. 

It  is,  however,  argued  by  counsel  for  re- 
spondent that,  although  section  21  Is  void,  yet 
the  remainder  of  the  act  should  be  upheld 
because  Rev.  Codes,  i  937,  provides  means  by 
which  sufficient  funds  can  be  covered  into  the 
road  fund  to  supply  the  loss  occasioned  by 
reason  of  the  defeat  of  the  bond  proposition. 
This  section,  among  other  things,  provides: 
"Whenever  It  appears  to  the  board  of  conn- 
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ty  commissioners  that  tbe  road  fund  is  or 
would  be  unreasonably  burdened  by  tlie  ex- 
pense of  constructing,  or  of  maintaining  and 
repairing,  any  bridge  or  road,  *  •  •  tlie 
laid  board  may,  in  Its  discretion,  cause  a  por- 
tion of  such  cost  or  expense  to  be  paid  out  of 
tbe  current  expen^  fund  of  the  county,  and 
may  levy  a  special  tax"  to  pay  the  same. 
rhls.  however,  does  not  answer  the  conten- 
tion that  section  21  of  the  good  roads  law  is 
an  eFsentlal  part  thereof,  and  was  an  Induce- 
ment which  led  the  Legislature  to  enact  such 
law,  because,  If  that  t>e  true,  then  the  entire 
act  must  fall,  and  the  provisions  of  Rer. 
Codes,  i  1)37.  cannot  save  the  law.  This  sec- 
tion was  Intended  as  an  emergency  provision 
and  authorizes  the  board  of  county  commis- 
sioners to  cause  a  portion  of  the  cost  of  con- 
structing, maintaining,  .and  repairing  any 
bridge  or  road  to  be  paid  out  of  tbe  current 
expense  fund  when  the  road  fund  would  be 
unreasonably  burdened  by  such  e.vpense.  The 
emergency,  however,  contemplated  by  this 
section,  was  such  as  arises  by  reason  of  de- 
struction or  injury  to  roads  or  bridges  previ- 
ously constructed.  It  was  not  Intended  to 
authorize  the  transfer  of  funds  from  the  cur- 
rent expense  fund  to  the  road  fund  for  the 
purpose  of  creating  n  sufficient  road  fund  to 
Inaugurate  a  new  plan  or  system  of  con- 
structing or  building  ronds  throughout  the 
;onnty.  Neither  was  It  intended  that  the 
t>oard  should  be  authorized  to  make  such 
transfer  to  replace  funds  lost  to  tbe  road 
Fund  by  reason  of  Inoperative  or  void  acts  of 
be  I/eglslature.  When  this  section  was  en- 
icted,  the  Legislature  certainly  did  not  an- 
ticipate that  the  road  fund  of  the  county 
tvould  be  burdened  on  account  of  the  Legisla- 
ture passing  inoperative  or  void  acts  affecting 
the  means  and  method  of  providing  a  road 
Fund,  but  rather  had  in  mind  emergencies 
)vblch  might  arise  out  of  the  action  of  the  ele- 
nents  In  destroying  or  injuring  roads  or 
jridges.  It  was  clearly  within  the  power  of 
:be  T/eglslature  to  autliorlze  the  board  of 
x>mmissloner8  to  levy  n  higher  rate  of  taxes 
For  general  road  purposes,  and  tbe  Leglsla- 
:ure  has  the  constitutional  power  to  deter- 
nlne  the  extent  of  such  levy.  The  mere  fact 
that  the  levy  provided  by  the  Legislature  will 
lot  raise  a  sufficient  amount  of  money  to 
ceep  the  roads  of  the  county  in  that  state  of 
*epair  in  which  the  board  of  commissioners 
jelleve  they  should  be  kept  would  not  be  a 
'eason  why  the  board  of  commissioners  could 
Iraw  upon  the  current  expense  fund,  and  was 
lot  the  emergency  contemplated  by  the  pro- 
rlslons  of  section  937,  supra. 

We  have  carefully  examined  tbe  act  In- 
rolved  In  this  case  with  a  view  of  giving  it 
>efect,  as  It  appears  to  have  been  the  inten- 
ion  and  desire  of  the  Legislature  in  enacting 
lucb  statute  to  provide  means  for  better 
■onds,  but  we  cannot  do  so  without  trespass- 
ng  upon  the  powers  of  the  Legislature.    As 


said  by  the  court  in  State  v.  Partlow,  91  K 
C.  550,  49  Am.  Rep.  652:  "A  statute  must  be 
capable  of  construction  and  Interpretation; 
otherwise,  It  will  be  inoperative  and  void. 
The  court  must  use  every  authorized  means 
to  ascertain  and  give  it  an  intelligible  mean- 
ing; but  if,  after  such  effort,  it  is  found  to  be 
impossible  to  solve  the  doubt  and  dispel  the 
obscurity,  if  no  Judicial  certainty  can  be  set- 
tled upon  OS  to  the  meaning,  the  court  is  not 
at  liberty  to  supply— to  make — one.  The 
court  may  not  allow  conjectural  interpreta- 
tion to  usurp  the  place  of  Judicial  exposition. 
There  must  be  a  competent  and  efficient  ex- 
pression of  the  legislative  will."  And  as  was 
said  by  the  Supreme  Court  of  Montana  In 
Hilbum  V.  St.  Paul,  M.  &  M.  Ry.  C!o.,  23  Mont. 
229,  58  Pac.  551:  "So,  if  an  act  of  the  Legis- 
lature is  so  vague  and  uncertain  in  its  terms 
as  to  convey  no  meaning,  or  if  the  means  for 
carrying  out  its  provisions  are  not  adequate 
or  effective,  or  if  it  is  so  conflicting  and  In- 
consistent In  its  provisionB  that  it  cannot  be 
executed,  it  Is  Incumbent  upon  the  courts  to 
declare  It  void  and  inoperative."  State  t. 
West  Side  Srt.  Ry.  Co.,  146  Mo.  155,  47  S.  W. 
059;   1  T.«wis'  Sutherland,  Stat.  Const  i  86. 

From  what  has  been  said,  it  follows  that 
the  Judgment  of  the  district  court  is  revers- 
ed.   Costs  awarded  to  appellant 

SULLIVAN,  C.  J.,  and  AILSHIB,  J.,  con- 
cur. 

OS  Idalio,  124) 
MIUiER  V.  LEWISTON  NAT.  BANK  et  al. 

(Supreme  Court  of  Idaho.    April  27,  1910.) 

(Bvnabu*  ly  the  Court.) 

1.  Executors  and  Administbatobs  (§  5135— 
FiNAi,  Report— Appro V At— SooPB  op  Or- 
der. 

Where  an  administrator  has  tendered  his 
resignation  and  makes  his  final  report  as  such 
(idministrator,  an  order  made  by  the  probate 
judge  approving  snch  report  and  discharging 
him  as  administrator  and  appointing  his  succes- 
sor approves  all  that  is  contained  in  such  final 
report,  bat  does  not  approve  and  allow  claims 
against  the  estate  which  are  under  contest  up- 
on objections  of  the  heirs  to  a  former  report 
li.sting  such  claims,  and  the  allowance  of  which 
claims  upon  tbe  hearing  of  tbe  former  report 
was  expressly  ordered  by  the  probate  Judge  to 
be  continued  for  farther  consideration. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  !S  22C7-2291; 
Dec.  Dig.  {  513.*] 

2.  Executors  and  Aduinistrators  ({  513*)— 
Final  Report  —  Afpbovai.  —  Scope  of  Or- 
der. 

Where  an  administrator  allows  certain  claims 
against  the  estate  and  thereafter  renders  a  report 
listing  snch  claims,  and  heirs  of  the  deceased  ob- 
ject to  snch  report  and  the  allowance  of  such 
rlnlms.  on  the  ground  that  the  administrator  is 
interested  in  such  claims  aa  a  joint  debtor  with 
the  decedent,  and  npon  the  hearing  of  such  report 
the  probnte  court  approves  the  same  except  as  to 
sucb  claims  and  coatinnes  such  claims  for  future 
consideration,  and  the  administrator  tenders  his 
resignation  as  administrator  and  renders  his 
final  report,  and  the  probate  court  accepts  sudi 
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resignation  and  appoints  his  successor,  the  ap- 
proval b;  the  probate  court  of  the  final  report 
of  such  administrator  does  not  approve  and  al- 
low such  contested  claims. 
'  [Ed.  Note. — For  other  cases,  see  Eiiecutors 
and  Administrators,  Dec.  Dig.  |  513.*] 

3.  EScECUTOHS  AND  Administbatoes' (5  236*)— 
Claims— Failure  to  Indobse  Allowance 
OB  IlEJECTioN— Effect. 

Where  claims  are  pending  against  an  estate 
before  the  probate  court  upon  an  order  setting 
aside  their  former  allowance  by  the  administra- 
tor and  the  probate  Judge  upon  objections  b; 
,the  heirs,  the  probate  judge  is  not  required  to 
indorse  upon  said  claims  bis  allowance  or  rejec- 
tion of  the  same  within  ten  days  after  such  or- 
der, nor  does  his  failure  to  do  so  amount  to  a 
rejection  of  said  claims,  and  defeat  his  jurisdic- 
tWD  to  set  said  claims  for  hearing  xipon  the  ob- 
jections made  by  the  heirs. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  §  23t>.*J 

4.  Executors  and  Administrators  (§  256*)— 
Allowance  op  Claims  —  Appeal  to  Dis- 
trict CouHT— Judgment. 

Where  claims  are  filed  against  an  estate 
and  objections  are  made  by  heirs  of  the  decedent 
to  their  allowance,  and  such  objections  are 
heard  and  tried  by  the  probate  court  and  there- 
after appealed  to  and  heard  and  tried  in  the  dis- 
trict court,  a  judgment  rendered  in  the  district 
court  against  the  administrator  of  said  estate 
for  the  aggregate  amount  due  upon  said  claims, 
with  direction  that  said  judgment  be  paid  by 
the  administrator  in  due  course  of  administra- 
tion, is  in  proper  form,  and  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Adtninistrators,  Dec  Dig.  $  %6.*] 

6.  IdMITATION   of  ACTIONS  (S  83*)— DEATH  OF 

Person  Liable. 

The  provisions  of  Rev.  Codes,  §  4071,  were 
not  intended  to  shorten  the  time  within  which 
an  action  may  be  brought,  under  the  general 
prqvisions  of  the  statute,  but  were  intended  to 
extend  such  time  in  certain  cases;  that  is, 
where  at  the  time  of  a  party's  deatb  there  is  not 
one  year  left  of  the  period  of  limitation  pre- 
scribed by  the  general  statutes  after  the  issuing 
of  letters,  the  claimant  shall  have  at  least  one 
year  therefrom-;  aAd  to  this  extent  this  section 
extends  rather  than  shortens  the  period.  If, 
however,  at  the  time  of  issuing  letters  more 
than  one  year  is  left  of  the  period  of  limitation 
priescribed  by  the  general  statute,  then  this  stat- 
ute does  not  shorten  that  period,  and  in  such 
case  has  no  effect. 

'  [Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  §§  426,  431^38 ;  Dec.  Dig. 
i  83.*] 

6.  EXEOUTOBS  AND  AOMINISTBATOBS  ({  241*)— 

Allowance  or  Claim- Interest  of  Admin- 

ISTBATOB. 

The  fact  that  an  administrator  allows  a 
claim  against  the  estate,  based  upon  promissory 
notes  upon  which  the  administrator  and  the  de- 
ceased guaranteed  the  payment  does  not  ren- 
der void  or  uncollectible  such  claim. 

[Ed.  Note. — For  other  cases,  see  Ebcecotors 
and  Administrators,  Cent.  Dig.  8  849 :  Dec.  Dig. 
I  241.*] 

7.  GuABANTT  (t  81*)— Joint  and  Several 
Obligation. 

A  contract  of  guaranty  indorsed  upon  the 
beck  of  a  promissory  note  in  the  following 
words:  "For  value  received  I  hereby  guarantee 
the  payment  of  the  within  note  and  waive  pro- 
test, demand  and  notice  of  nonpayment  thereof 
— is  a  several,  as  well  as  a  joint,  obligation  of 
each  person  who  executes  such  contract. 

[Eil.  Note. — For  other  cases,  see  Guaranty, 
Cent  Dig.  §$  33,  34 ;  Dec.  Dig.  |  31.*) 


8.  GUABANTT  (I  47*)— Natuei  OF  Skvkral 
Obligation. 

Such  contract  of  guaranty  being  several, 
the  obligation  of  each  person  who  executed  sach 
guaranty  becomes  absolute  upon  default  of  the 
maker  of  such  note. 

[Ed.  Note. — For  other  cases,  see  Gaaranty. 
Cent.  Dig.  §  58;  Dec.  Dig.  {  47.*] 

9.  Guaranty  (§|  46,  70*)— Necessity  foe  No- 
tice OF  Nonpayment  by  Principal. 

Under  the  provisions  of  such  contract  of 
guaranty,  the  holder  of  sudi  note  was  under  no 
obligation  to  pursue  the  malier  or  use  any  dili- 
gence whatever  to  enforce  the  collection  of  said 
note  against  the  maker,  or  to  give  notice  to  the 
guarantors  of  the  nonpayment  of  said  note. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  {f  66,  S7,  78-^ ;  Dec.  Dig.  S|  46. 
70.*] 

10.  Executobs  ahd  Admiribtbatobs  (I  234*) 
—Allowance  of  Claim  —  Collusion  Be- 
tween Administbatob  and  Claimant. 

The  fact  that  an  administrator,  jointly  lia- 
ble with  the  deceased  upon  a  contract  of  guar- 
anty, allows  a  claim  against  such  estate  founded 
upon  such  contract  of  guaranty,  does  not  show 
or  tend  to  show  a  collusion  between  the  admin- 
istrator and  the  claimant  to  allow  or  enforce 
such  claim  against  the  estate  in  fraud  of  the 
rights  of  the  heiis  of  said  estate. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  {  234.*] 

11.  Gdabanty  (I  77*)— Remedies. 

The  holder  of  a  promissory  note  is  under  no 
obligation  in  equity  to  pursue  the  maker  of 
such  note  rather  than  a  guarantor  of  the  pay- 
ment of  such  note,  upon  default  being  made  m 
the  payment  of  such  note  according  to  ita 
terms,  but  may  rely  wholly  upon  the  contract 
of  guaranty  and  resort  to  such  in  enforcing  the 
payment  of  such  obligation. 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent.  Dig.  Si  87-90;   Dec.  Dig.  {  77.*] 

(Additional  CTyUabiM  by  Editorial  Staff.) 

12.  Guabantt  (I  1*)— Definition. 

"A  'guaranty'  is  a  contract  by  which  one 
person  is  bound  to  another  for  the  due  fulfill- 
ment of  a  promise  or  engagement  of  a  third 
party." 

[EM.  Note. — For  other  cases,  see  Guaranty, 
Cent.  Dig.  {  1 ;  Dec  Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phraaes, 
vol.  4,  pp.  3179-3186;    vol.  8,  p.  7076.] 

Appeal  from  District  Court,  Nez  Pace 
County;    Edgar  O.  Steele,  Judge. 

Proceedings  for  settlement  of  the  estate 
of  Cary  A.  CoryeU.  From  a  judgment  al- 
lowing claims  of  the  Lewlston  National 
Banic  and  others,  George  T.  Miller,  admin- 
istrator, appeals.     A£9rmed. 

John  O.  Bender,  for  appellant  James  E!. 
Babb  and  John  R.  Becker,  for  respondoits. 

STEWART,  J.  On  March  2,  1907.  Cary 
A.  Coryell  died  In  Nez  Perce  county,  this 
state,  and  on  April  30,  1907,  J.  Howard 
Howe  was  appointed  administrator  with  tlie 
will  annexed.  On  November  6,  1907,  there 
were  presented  to  J.  Howard  Howe^  as 
such  administrator,  claims  in  favor  of  the 
Lewlston  National  Bank  as  follows:  A 
note  dated  April  1,  1904,  payable  to  the  or- 
der of  the  said  bank  for  the  sum  of  $8,61 6.- 
75  and  interest,  executed  by  0.  W.  Colby, 


•For  other  casea  aea  same  topic  and  section  NVMBER  In  Deo.  *  Am.  Dies.  U07  to  data.  *  Reportsr  Udexn 
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J.   Howard  Howe,   and  C.   A.   Coryell,  tm 

which  note  It  was  alleged  there  was  still 
due  the  sum  of  $6,016.75  and  interest  A 
note  dated  December  29,  1906,  payable  to 
the  order  of  said  bank  for  the  sum  of  $10,- 
000  and  Interest,  ezecated  by  the  Colby- 
Coryell  &  Howe  Lumber  Company,  and  up- 
on the  back  of  which  was  written  the  fol- 
lowing guaranty:  "For  value  received  I 
hereby  guarantee  the  payment  of  the  with- 
in note  and  waive  protest,  demand  and  no- 
tice of  nonpayment  thereof.  C.  W.  C!olby. 
J.  Howard  Howe.  C.  A.  Coryell."  A  note 
dated  March  30,  1906,  payable  to  the  order 
of  said  bank  for  the  sum  of  $10,000  and  in- 
terest, executed  by  the  Colby-Coryell  & 
Howe  Lumber  Company,  and  indorsed  with 
the  following  guaranty  written  on  the  back 
thereof:  "For  value  received  I  hereby  guar- 
antee the  payment  of  the  within  note  and 
waive  protest,  demand  and  notice  of  non- 
payment thereof.  O.  W.  Colby.  C.  A. 
Coryell.  J.  Howard  Howe.  Louis  DIether." 
A  note  dated  June  13,  1906,  payable  to  the 
order  of  said  bank  for  the  sum  of  $5,000 
and  Interest,  executed  by  the  Colby-Coryell 
&  Howe  Lumber  Company,  and  upon  the 
back  of  which  was  indorsed  the  following 
written  guaranty:  "For  value  received  I 
hereby  guarantee  the  payment  of  the  with- 
in note  and  waive  protest,  demand  and  no- 
tice of  nonpayment  thereof.  J.  Howard 
Howe.  &  A.  Coryell.  Louis  DIether.  C. 
W.  Colby."  Thereafter,  and  on  November 
16,  1907,  said  administrator  indorsed  upon 
each  of  said  dalms  an  allowance  thereof, 
and  on  the  same  date  they  were  presented 
to  and  Indorsed  as  allowed  by  the  probate 
judge.  On  November  21,  1907,  said  admin- 
istrator returned  an  inventory  and  ap- 
praisement On  February  14,  I0OS,  Howe 
filed  an  account  which  after  notice  was  ap- 
proved February  24,  190S,  withoat  objec- 
tion. In  this  report  is  found  the  follow- 
ing recitation:  "All  claims  that  have  been 
presented  against  said  estate  are  on  file  In 
said  conrt  except  the  claim  In  favor  of  the 
M.  B.  Church  for  $100,  which  has  been  re- 
turned to  claimant  for  correction."  On 
February  29,  1908,  Fred  D.  CoryeU  filed  a 
petition  for  the  removal  of  J.  Howard 
Howe  as  administrator.  Citation  was  is- 
sued returnable  March  10th.  On  March 
10th  the  administrator  filed  an  answer  to 
the  petition,  and  asked  leave  to  resign  as 
such  administrator.  On  March  14th  be  fil- 
ed bis  final  account  and  resignation.  On 
the  same  day  an  order  was  entered  setting 
said  final  account  and  resignation  for  hear- 
ing on  March  23,  1908.  On  March  27th 
Norah  B.  McDole,  Alice  E.  Denberger,  and 
laia  F.  Phillips,  children  of  the  deceased, 
Cary  A.  Coryell,  filed  exceptions  to  the  ac- 
count of  the  administrator,  one  of  which 
was  to  the  effect  that  the  administrator 
had  not  returned  a  statement  of  claims 
against  the  estate  containing  names  of 
creditors,  nature  of  each  daim,  when  due 


or  when  to  become  due,  and  whether  al- 
lowed or  rejected.  On  April  4th  the  admin- 
istrator filed  a  verified  statement  listing 
claims  and  containing  the  Information  on 
acconnt  of  which  the  exceptions  to  the  ad- 
ministrator's accoont  were  made  by  Mc- 
Dole et  al.  Among  the  claims  thus  listed 
were  the  claims  of  the  Levrlston  National 
Bank  heretofore  referred  to.  On  April  4tb 
heirs  of  the  deceased  filed  a  motion  to  va- 
cate and  set  aside  the  order  made  by  the 
probate  judge  approving  as  allowed  by  the 
administrator  the  claims  presented  by  the 
Lewlston  National  Bank.  This  motion  was 
based  upon  the  claim  that  J.  Howard  Howe, 
C.  W.  Colby,  Louis  DIether,  and  0.  A. 
Coryell,  deceased,  were  jointly  liable  <m 
said  notes  as  guarantors,  and  were  not 
jointly  and  severally  liable  or  severally '  lia- 
ble thereon,  and,  for  that  reason,  upon  the 
death  of  said  Cary  A.  CoryeU,  said  obliga- 
tions abated  and  the  estate  of  the  deceased 
was  not  liable,  and  J.  Howard  Howe,  the 
administrator,  C.  W.  Colby,  and  Louis 
DIether,  were  alone  liable  for  the  payment 
of  such  clalm& 

On  April  4th  the  probate  conrt  made  an 
order  to  the  efTect  that  the  account  filed 
March  14th  having  been  heard  on  the  ob- 
jections filed,   said  account  Is   settled  and 
approved  and  allowed,  except  that  the  va- 
lidity and  amount  of  the  claims  allowed  In 
favor  of  the   Lewlston   National   Bank   not 
having  been  passed  upon  or  allowed  or  ad- 
judicated by  a  foregoing  order,  and  the  va- 
lidity thereof  and  the  amount  dne  thereon 
having  been  reserved  for  future  considera- 
tion, and  right  having  been  reserved  to  the 
heirs,  creditors,  and  succeeding  administra- 
tor to  take  such  proceeding  as  they  might 
deem  proper  against  said  claims  of  Lewl^ 
ton  National  Bank,   at  any   time  prior  to 
final  settlement  of  the  estate,  but  that  the 
foregoing    statement    shall    not    delay    the 
final  settlement  of  the  account  of  the  pres- 
ent administrator  or  the  acceptance  of  fats 
resignation.     On  April  10th  a  citation  wtts'' 
issued   addressed    to    Howe,    administrator, ' 
and  James  E.  Babb  and  the  Lewlston  Na-' 
tional  Bank,  directing  them  to  show  cdu6e 
on  April  20th  why  the  motion  of  Phillips,' 
Denberger,  McDole,  and  Coryell  should  not 
be  allowed;    and  attached   to  the   citation; 
was  a  copy  of  the  motion,  which.  In  addl-' 
tion  to  the  grounds  stated  In  the  original 
motion,   alleged  that   the  claims  were  the 
claims  of  the  administrator,  and  had   not ' 
been  presented  or  allowed  as  provided  by 
law,  and  because  the  administrator  was  Ha- ' 
ble  for  the  claim  of  $6,016.75,   which  had 
not  been  presented  or  allowed  as  provided 
by  law.     On  April  23,  1908,  the  administra- 
tor filed  an  answer  to  the  order  to  show 
cause,  and  the  bank  also  filed  an  answer. ' 
On  April  30th   the  court  made  an  order, 
which,    among   other   things,    accepted   tiie 
resignation  of  J.  Howard  Howe  as  admin- 
istrator,  and  directed  that  upon  the  pay- 
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ment  by  htm  to  his  sncceseor  of  the  balance 
on  hand  as  per  a  previous  order,  together 
with  such  other  sums  as  shall  have  come 
Into  his  hands  since  the  filing  of  his  final 
account,  be  should  be  discharged  and 
George  T.  Miller  appointed  administrator 
as  bis  successor ;  that  the  order  yacating  an 
order  approving  as  allowed  certain  claims 
to  the  Lewlston  National  Bnnk  and  speclfic- 
aUy  reciting  "that  the  exhibit  of  J.  How- 
ard Howe,  administrator,  marked  'State- 
ment of  J.  Howard  Howe,  administrator 
with  the  will  annexed,  in  re  presentation 
and  disposition  of  claims,'  filed  April  4, 
1906,  In  the  probate  court  of  Nez  Perce 
county,  Idaho,  be,  and  the  same  is  hereby, 
approved  and  allowed  as  rendered  and  pre- 
sented, save  and  except  as  to  the  items 
numbered,  respectively,  8,  9,  10,  and  11 
thereof,  relating  to  claims  of  the  Lewiston 
National  Bank  for,  respectively,  $10,000 
15,000,  110,000,  and  $6,016.76,  which  said 
Items  are  not  allowed  and  approved  as  ren- 
dered and  presented  by  said  administrator 
in  said  exhibit,  but  on  which  the  order  of 
apfproval  has  as  to  each  thereof  been  va- 
cated, set  aside,  and  held  for  nought  by  an 
order  this  day  made  and  entered  herein." 
On  May  4th  Howe  filed  a  report  showing 
the  status  of  bis  account  with  such  estate 
accompanied  with  a  receipt  of  Miller,  his 
.  successor,  for  all  the  property  belonging  to 
said  estate.  This  report,  however,  contain- 
ed no  lists  of  any  claims  filed  against  said 
estate  either  allowed  or  rejected.  No  men- 
tion whatever  was  made  of  any  claims  filed 
or  pending  against  said  estate.  The  report 
Is  brief,  recites  the  cash  on  hand,  the  sourc- 
es from  which  it  was  received,  the  amount 
paid  out,  the  amount  claimed  as  commis- 
sion, and  the  amount  of  his  certificate  of 
deposit  showing  the  balance  in  the  hands 
of  the  administrator.  Then  follows  a  re- 
ceipt from  his  successor.  An  order  was 
made  fixing  a  day  for  settlement  of  this  ac- 
count and  notice  given  as  required  by  law, 
and  on  May  25th  the  probate  court  made  an 
order  approving  and  allowing  the  resigna- 
tion of  the  administrator  and  the  accept- 
ance and  approval  of  his  final  account  No 
mention,  however,  was  made  in  this  order 
with  reference  to  the  claims  of  the  Lewis- 
ton  National  Bank,  or  whether  the  same 
had  been  allowed  or  rejected  or  were  still 
pending  against  said  estate. 

The  Lewlston  National  Bank  appealed  to 
the  district  court  from  certain  orders  made 
by  the  probate  court,  and  the  cause  was 
heard  In  the  district  court  and  a  Judgment 
entered  therein  reversing  certain  orders  of 
the  probate  court,  and  from  which  Judgment 
the  administrator  appealed  to  this  court 
The  case  was  heard  In  this  court  and  was 
reported  In  Lewlston  National  Bank  v.  Mil- 
ler, 16  Idaho,  201,  101  Pac.  723.  In  that 
opinion  this  court  held:  "We  therefore  con- 
clude in  this  case  that  the  district  court  did 
not  err  In  dismissing  the  appeal  from  the 


probate  coart,  and  that  the  claims  of  the  Lew- 
lston National  Bank  and  the  final  account  of 
J.  Howard  Howe,  administrator,  with  ref- 
erence to  such  claims,  are  still  pending  in 
the  probate  court  upon  the  objections  and 
exceptions  of  the  heirs  and  parties  appear- 
ing against  the  allowance  of  such  claims." 
After  the  opinion  was  rendered  in  that  case 
by  this  conrt,  and  on  June  12,  1909,  the  pro- 
bate court  of  Nez  Perce  county  ordered  that 
the  claims  of  the  Lewlston  National  Bank 
against  said  estate  and  that  part  of  the  ac- 
count of  J.  Howard  Howe  as  administrator 
with  reference  to  said  claims  be  set  for  hear- 
ing on  June  28,  1909.  Objections  -were  filed 
by  children  and  heirs  of  the  deceased,  Gary 
A.  Coryell,  to  the  probate  court  proceeding 
further  under  the  order  that  was  made  June 
12,  1909.  This  motion  is  quite  elaborate, 
but  in  the  main  assigned  as  a  reason  that 
it  appears  from  the  records  that  on  May  % 
190S,  Howe  was  finally  discharged  as  admin- 
istrator, and  that  he  had  rendered  a  full, 
true,  and  correct  final  account,  and  because 
this  court  in  the  opinion  heretofore  referred 
to  held  that  on  April  30,  1908,  the  date  when 
the  orders  of  the  probate  court  were  made 
from  which  appeals  were  taken,  the  claims 
of  said  bank  were  still  pending  against  said 
estate,  and  under  that  decision  the  claims 
stood  on  April  30,  1908,  the  same  fis  If  they 
had  been  presented  to  said  probate  Judge  for 
his  approval  as  provided  by  section  5466. 
Rev.  Codes,  and  that  said  claims  remained 
pending  against  said  estate  for  a  period  of 
10  days  or  more  after  said  April  30tb,  and 
said  probate  judge  refused  and  neglected  to 
indorse  on  said  claims  his  refusal  of  allow- 
ance or  rejection,  and  that  his  fallate  to  act 
amounted  to  a  rejection  of  said  clalma  by 
operation  of  law,  and  Inasmuch  as  the  pro- 
bate court  thereafter  on  May  25th  approved 
the  final  account  of  Howe  and  thereby  dis- 
posed of  said  claims  of  said  bank,  and  no  ap- 
peal having  been  taken  from  said  order,  the 
probate  court  thereby  lost  Jurisdiction  of 
said  matter  without  first  vacating  and  set- 
ting aside  said  order  of  May  25tb. 

This  matter  came  on  for  hearing  before 
the  probate  court,  and  the  probate  ooart 
made  an  order  to  the  effect  that  the  order  of 
May  25,  1908,  approving  said  final  account 
of  said  Howe  and  discharging  blm  as  admin- 
istrator of  said  estate,  embraced  all  matters 
of  said  administrator  lu  his  administration 
of  said  estate  which  had  not  theretofore 
been  passed  upon  by  said  court  that  the 
claims  of  said  Lewlston  National  Bank  were 
not  approved  by  the  probate  Judge  of  said 
court  at  any  time  after  the  making  of  said 
orders  on  April  90,  1906,  from  which  said 
appeal  was  taken  to  the  district  court  and 
that  said  claims  upon  the  expiration  of  10 
days  from  the  date  of  said  orders  became  re- 
jected, under  the  provisions  of  section  !V16A 
of  the  Revised  Codes,  and  stood  rejected  In 
said  account  of  said  administrator  thereaft* 
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«r,  and  at  tbe  time  of  tfae  approval  of  aald 
account  by  said  court  on  May  2S,  190S,  that 
said  order  of  May  2Sth  has  not  been  vacat- 
ed, but  remains  in  full  force  and  effect,  and 
tbat  the  claims  of  the  bank  are  denied,  re- 
jected, and  disallowed  and  the  proceedings 
dismissed.  From  this  order  of  the  probate 
judge  an  appeal  was  taken  to  the  district 
court 

When  this  case  was  called  for  trial  In  the 
district  court,  the  heirs  of  Coryell  made  a 
motion  to  dismiss  the  appeal  on  the  follow- 
ing grounds:  First.  That  this  appeal  Is  not 
taken  from  a  judgment  or  order  of  the  pro- 
bate court  granting,  refusing,  or  revoking 
letters  testamentary  or  of  administration  or 
of  guardianship,  admitting  or  refusing  to  ad- 
mit a  will  to  probate,  acceptance  or  In  fa- 
vor of  the  validity  of  a  will  or  revoking  the 
probate  thereof,  acceptance  or  In  favor  of 
Ketting  apart  property  or  making  an  allow- 
ance for  a  widow  or  child,  acceptance  or  in 
favor  of  directing  the  partition,  sale,  or  con- 
veyance of  real  property,  settling  an  account 
Df  an  executor  or  administrator  or  guardian, 
refusing,  allowing,  or  directing  the  distribu- 
tion or  partition  of  an  estate  or  any  part 
Jiereof,  or  the  payment  of  a  debt,  claim,  leg- 
icy,  or  distributive  share,  confirming  the  re- 
>ort  of  appraiser  setting  apart  the  home- 
itead.  Second.  That  the  probate  court  had 
lo  jurisdiction  because  the  matter  had  been 
Lnally  determined  in  the  order  of  May  25th 
.pproving  the  final  account  of  Howe.  This 
notion  was  denied,  and  thereafter  counsel 
or  the  heirs  objected  to  the  court  hearing 
be  matter  on  the  ground  that  the  court  had 
to  jurisdiction  because  the  matter  had  been 
:etermined  by  the  decree  of  the  probate 
oart  on  May  25,  1908.  This  objection  was 
verruled  by  the  district  court,  after  which 
ounsel  for  the  bank  made  a  motion  for 
udgment  in  favor  of  the  bank  and  against 
-eorge  T.  Miller  as  administrator  of  the  es- 
ite  of  Gary  A.  Coryell,  deceased,  upon  tran- 
:rript  of  the  record  from  the  probate  court, 
bis  motion  was  also  overruled.  Whereupon 
transcript  certified  by  the  clerk  of  the  pro- 
ate  court  on  September  28,  1900,  and  filed 
I  tbe  district  court  on  the  same  day,  was 
fered  and  received  in  evidence.  The  bank 
so  introduced  in  evidence  each  of  the  prom- 
sory  notes  heretofore  referred  to,  and  up- 
I  which  tbe  bank  based  Its  claim  against 
e  administrator  of  the  Coryell  estate.  No 
ejection  whatever  was  made  to  the  intro- 
iction  of  these  notes,  and  no  question  urged 

to  tbe  genuineness  of  tbe  signatures.  J. 
award  Howe  was  then  sworn  as  a  witness, 
d  testified  that  tbe  several  claims  referred 

were  presented  to  bim  as  administrator 

tbe  estate  of  O.  A.  Coryell  on  November 
,  1907,  and  that  the  notes  bad  not  been 
Id  and  stated  tbe  amount  due.  F.  W.  Ket- 
ibach  was  also  sworn,  and  testified  that 
tblng  had  been  paid  upon  these  notes  since 
air  preeentatlon  to  Howe  as  administrator. 


The  court  made  Its  findings  of  fact  and  con- 
clusions of  law,  and  entered  judgment  in  fa- 
vor of  the  Lewiston  National  Bank  v.  George 
T.  Miller,  Administrator  De  Bonis  Non  of 
tbe  Estate  of  Gary  A.  Coryell,  Deceased,  for 
$38,865.58. 

There  was  no  error  in  overruling  the  mo- 
tion to  dismiss  respondent's  appeal  from  the 
probate  to  the  district  court  Section  4831, 
Rev.  Codes,  clearly  authorized  tbe  appeal 
from  the  order  made  by  the  probate  judge, 
which,  in  eCTect,  amounted  to  a  disallowance 
of  tbe  respondent's  claims  against  said  es- 
tate The  question  upon  which  this  appeal 
necessarily  turns  is :  Was  the  objection  made 
to  the  jurisdiction  of  the  probate  court  to 
proceed  under  the  order  made  on  June  12, 
1000,  setting  the  claims  of  the  Lewiston  Na- 
tional Bank  against  said  estate  and  the  ac- 
count of  Howe  as  administrator  for  hearing 
on  June  28,  1009,  weU  taken?  This  objection 
was  based  upon  two  propositions :  First  Tbat 
this  court  having  decided  US  Idaho,  201,  101 
Pac.  72S)  that  the  claims  of  the  respondent 
were  in  the  status  of  pending  and  undeter- 
mined claims  on  April  30, 1908,  the  date  of  the 
order  from  which  the  appeal  was  taken  In 
that  case,  under  the  provisions  of  Bev.  Codes, 
i  6466,  the  probate  judge  was  required  to 
approve  or  disallow  said  claims  within  10 
days  after  such  date,  and,  the  probate  judige 
not  having  Indorsed  his  approval  of  said 
claims  within  the  aald  ten  days,  such  neglect 
amounted  to  a  rejection  of  said  claims.  Sec- 
ond. The  administrator,  having  made. a  re- 
port on  May  25,  1908,  and  subsequent  to  the 
date  this  court  in  the  former  opinion,  held 
that  said  claims  were  in  the  status  of  pend- 
ing claims,  and,  said  report  liavlng  been  ap- 
proved and  no  appeal  having  been  taken 
from  the  order  of  approval,  the  action  of  the 
probate  court  in  approving  said  account  be- 
came final  and  condusive  as  to  such  claims. 

The  status  of  these  dalms  at  tbe  time  tbe 
order  of  April  80,  1908,  was  made  and  from 
which  the  appeal  was  taken,  is  very  fully 
discussed  in  the  former  opinion  in  this  case, 
(16  Idaho,  201,  101  Pac.  723,  snpra),  and  in 
that  opinion  this  conrt  says:  "It  appears 
tbat  the  Lewiston  National  Bank  presented 
claims  to  the  administrator  on  November  6^. 
1907;  that  on  November  16,  1907,  the  admin- 
istrator allowed  said  claims,  and  on  the  same 
day  they  were  presented  to  the  probate  judge 
and  by  him  allowed.  On  the  14tb  of  March 
the  administrator  filed  his  account  and  resig- 
nation, and  the  same  was  set  for  bearing  on 
tbe  23d  of  March.  On  April  4th,  after  ezcq>- 
tlons  had  been  filed  to  the  failure  of  tbe  ad- 
ministrator to  return  a  list  of  claims,  and 
.after  a  motion  had  been  filed  to  vacate  tbe 
allowance  of  the  claims  by  the  court  the 
probate  court  filed  an  order  to.  the  effect  that 
tbe  claims  of  the  Lewiston  National  Bank 
had  not  been  passed  upon  and  allowed  and 
were  reserved  for  future  consideration;  and 
on  April  SOtb  the  reslgnatlou  of  the  admin- 
istrator   was   allowed,    a    new    adminlstra- 


Digitized  by 


Google 


906 


106  PACIFIC  BEFORTDB. 


([d«ho 


tor  was  appointed,  and  an  order  was  made 
vacating  and  setting  aside  tbe  order  made 
by  the  probate  judge  on  the  16th  day  of  No- 
vember, 1907,  approving  -and  allowing  the 
claims  of  the  Lewlston  National  Bank,  and 
the  report  of  Howe  administrator,  made  on 
April  4, 1908,  of  a  re-presentation  and  disposl- 
tlot  of  claims  against  the  estate  was  approv- 
ed,  except  as  to  the  claims  of  the  Lewlston 
National  Bank,  which  were  not  allowed  and 
approved  as  rendered  and  presented  by  the 
administrator."  It  thus  appears  that  tbe 
claims  of  the  respondent  were  presented  to  J. 
Howard  Howe,  the  original  administrator, 
and'byblm  allowed,  and  that  their  allowance 
was  approved  also  by  the  probate  jndge;  aft- 
erwards objection  being  made  to  such  allow- 
ance by  the  heirs  of  Gary  A.  Coryell,  on  the 
ground  that  Howe  as  such  administrator  was 
Interested  in  such  claims  by  reason  of  bis 
contract  of  guaranty,  and  therefore  not  qnal- 
lOed  to  act  as  administrator  or  allow  such 
claims  as  administrator.  Upon  this  objec- 
tion being  made,  the  probate  court  set  aside 
the'  allowance  previously  made  and  continued 
such  claims  for  future  consideration,  and  up- 
on this  condition  of  the  record  this  court  held 
in  the  former  opinion  that  on  April  30,  1908, 
such  claims  were  In  the  status  of  pending 
claims  against  such  estate.  The  statute  reg- 
ulating the  presentation  of  claims  for  allow- 
ance does  not  require  that  said  claims  shall 
be  presented  to  each  administrator  who  may 
act  as  such  during  the  administration  of  such 
estate.  One  presentation  of  a  claim  is  suf- 
ficient, and,  if  ■  objections  are  made  to  its  al- 
lowance. It  becomes'  a  contested  claim,  but 
the  -statute  doee  not  require  a  representation 
of  such  claim  after  It  becomes  a  contested 
claim.  The  claims  Involved  In  this  case  were , 
presented  to  botb  the  administrator  and  the 
probate  judge.  The  fact  that  the  allowance 
indorsed  upon  such  claims  at  the  time  of  pres- 
entation was  afterwards  set  aside  by  the  pro- 
bate judge  upon  objection  being  made  by 
heirs  of  the  deceased  ^would  not  necessitate 
any  further  presentation  of  such  claims  to 
the  administrator  or  the  probate  judge.  The 
Indorsement  of  the  time  of  presentation  and 
the  allowance  or  rejection  of  a  claim  Is  a 
requirement  for  the  purpose  of  fixing  the 
time'  from  which  the  statute  of  limitations 
begins  to  run.  but  is  not  a  requirement  which 
in  any  way  affects  the  validity  of  the  claim. 
One  of  the  methods  specifically  pointed  out 
by  statute  by  which  the  heirs  of  a  decedent 
may  contest  a  claim  presented  against  tbe 
estate  is  by  objections  to  the  report  of  the 
administrator  which  shows  tbe  allowance  of 
such  claim;  and  It  was  this  method  the  heirs 
of  Gary  A.  Coryell  pursued  in  this  case,  and 
It  was  uiwn  such  procedure  that  this  court 
held  in  the  former  opinion  that  the  claims  of 
the  respondent  were  pending  claims  on  April 
So;  l'90i8,  the  date  of  the  order  from  which 
the  appeal  was  taken  in  that  case.  Upon  the 
second  proposition  it  would  seem  that  a  dis- 
cussion  l8  whoHy   unnecessary,  because.   If 


appellant  is  correct  In  Us  oontraitlon  that  the 
approval  of  the  report  made  on  May  25th 
disposed  of  tbe  claims  of  the  respondent,  thai 
the  approval  of  such  report  approved  such 
claims,  and  appellant  has  no  standing  in  this 
court. 

Counsel  for  appellant,  however,  contends 
that  It  was  necessary  for  respondent  to  pre- 
sent the  claims  involved  in  this  case  to  the 
administrator  and  the  prolMte  Judge  for  In- 
dorsement within  10  days  after  April  30, 
1908,  and  that,  this  not  having  been  done, 
such  claims  were  rejected  by  law  and  after 
that  date  stood  as  rejected  claims,  and,  when 
the  report  of  May  25th  was  approved,  tbe  re- 
jection of  such  claims  was  also  approved. 
But  we  do  not  believe  that  this  contention  ta 
correct  The  report  made  on- May  25th  was 
merely  a  supplemental  report  covering  the 
acts  of  the  administrator  subsequent  to  hia 
former  report,  and  in  no  way  alluded  to  or 
gave  an  account  of  or  reported  on  tbe  claims 
of  the  respondent  Tbe  heirs  had  objected  to 
Howe  as  administrator  allowing  such  claims, 
and  it  was  upon  this  objection  that  Howe 
tendered  his  resignation  as  such  adnainlstra- 
tor,  and-  the  orders  of  the  probate  court  show 
conclusively  that  the  claims  of  the  respond- 
ent were  continued  and  no  disposition  what- 
ever made  of  them  for  the  express  purpose  of 
leaving  such  claims  pending  for  conBlderatlon 
by  the  administrator  to  be  appointed  as  tbe 
successor  of  Howe.  For  this  reason  no  men- 
tion whatever  was  made  of  these  claims  in 
the  final  report  of  Howe  made  on  May  25th, 
and  which  was  afterwards  approved.  The 
approval  of  that  account  in  no  way  diq)osed 
of  the  respondent's  claims.  Tbey  bad  been 
expressly  reserved  by  the  orders  of  the  pro- 
bate court,  for  future  consideration,  and  the 
report  shows  conclusively  that  no  hearing 
was  bad  subsequent  to  April  30th  upon  these 
claims,  or  did  the  probate  court  take  any  ac- 
tion upon  such  claims  subsequent  to  that  date. 
If,  then,  the  report  of  the  administrator  made 
on  May  25th  did  not  embrace  these  claims, 
and  the  approval  of  such  report  in  no  way  ap- 
proved or  disposed  of  such  claims,  then  such 
claims  were  In  the  status  of  pending  claims 
against  said' estate  and  in  the  same  condition 
in  which  they  were  on  April  30,  1908,  the 
(\i\te  tbe  order  was  entered  from  which  the 
former  appeal  was  taken. 

Counsel  for  appellant  however,  contends 
that  either  the  order  made  on  April  30th  or 
the  order  made  on  May  25th  revoked  the 
letters  of  administration  issued  to  Howe  and 
determined  every  matter  which  was  neces- 
sary to  be  determined,  including  the  settle- 
ment of  all  the  accounts  of  such  administra- 
tor including  tbe  claims  of  the  respondent 
and  that  such  order  relleased  such  adminis- 
trator from  any  further  duties  to  the  estate, 
and  ousted  the  probate  court  of  Jurisdiction 
over  him  and  over  the  affairs  and  accoonta 
of  his  administration.  Returning  to  tbe  or- 
der of  April  30th  we  find  that  such  order 
accepted  the  resignation  of  J.  Howard  Howe 
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as  administrator,  and  appointed  Oeorge  T. 
Miller  as  his  successor,  and  directed  that 
Howe  tarn  over  to  MUIer  all  moneys  and 
property  belonging  to  said  estate,  and  then 
expressly  recited:  "That  the  exhibit  of  J. 
Howard  Howe,  administrator,  marked  'State- 
ment of  J.  Howard  Howe,  administrator 
with  the  win  annexed,  in  re  presentation  and 
disposition  of  claims,'  filed  April  4,  1908,  la 
the  probate  court  of  Nez  Perce  county,  Idaho, 
be,  and  the  same  Is  hereby,  approved  and  al- 
lowed as  rendered  and  presented,  save  and 
except  as  to  the  Items  •  •  •  relating  to 
claims  of  the  Lewlston  National  Bank  for, 
respectively,  $10,000,  $5,000,  $10,000,  and  $6,- 
01G.7S,  which  said  items  are  not  allowed  and 
approved  as  rendered  and  presented  by  said 
administrator  In  said  exhibit,  but  on  which 
the  order  of  approval  has  as  to  each  thereof 
been  vacated,  set  aside,  and  held  for  nought, 
by  an  order  this  day  made  and  entered  here- 
in." This-  order  then  accepted  the  resigna- 
tion of  Howe,  appointed  his  successor,  di- 
rected him  to  turn  over  the  property  of  the 
estate  to  his  successor  and  approved  all  of 
his  account  except  the  matters  relating  to 
the  claims  of  the  Lewlston  National  Bank, 
respondent  herein.  In  reviewing  this  order 
In  connection  with  previous  orders  made  by 
the  probate  court,  this  court  held  that  such 
claims  were  pending  claims  upon  the  making 
of  such  order.  16  Idaho,  201,  101  Pac.  723. 
Referring  also  to  the  report  made  by  Howe 
on  May  2Sth,  it  shows  that  It  embraced  mat- 
ter and  acts  of  the  administrator  subsequent 
to  his  former  report,  and  was  a  final  account 
showing  the  receipt  of  his  successor  for  the 
proxierty  belonging  to  said  estate,  and  was 
made  in  accordance  with  the  provisions  of 
the  order  of  April  30th,  and  In  no  way  re- 
ferred to  the  claims  of  the  bank,  thus  leav- 
ing snch  claims  In  the  same  condition  in 
which  they  were  at  the  time  the  order  of 
April  30th  was  made.  The  approval  of  the 
report  filed  May  25th  ended  Mr.  Howe's  con- 
nection as  administrator  with  such  estate, 
and  was  final  as  to  his  accounts,  except  on 
such  matters  as  had  not  been  disposed  of  and 
were  continued  for  future  consideration. 
The  probate  court  in  approving  the  report  of 
Howe  as  administrator  and  accepting  his  res- 
ignation and  appointing  his  successor  did  not 
thereby  approve  claims  filed  against  said  es- 
tate which  were  expressly  reserved  for  future 
cooBlAeration.  Neither  was  It  necessary  for 
the  probate  court  to  finally  dispose  of  pend- 
ing claims  against  such  estate  before  the 
court  had  power  to  accept  the  resignation  of 
the  administrator  or  appoint  his  successor. 

It  is  next  contended  that  the  district  court 
erred  in  rendering  Judgment  against  the  ap- 
pellant estate  in  the  aggregate  sum  found 
due  upon  the  contested  claim.  Under  this 
contention,  it  is  claimed  that  the  only  Judg- 
ment the  district  court  could  render  was  to 
order  the  probate  court  to  allow  such  claims, 
and  that  any  heir  or  creditor  of  said  estate, 
notwithstanding  such  order  or  ludgment  of 


the  district  court,  would  have  tbe  right  to 
contest  said  claims  ai  any  time  before  they 
were  passed  upon  In  settling  the  final  account 
of  the  administrator.  In  the  case  of  In  re 
McVay's  Estate,  14  Idaho,  64,  93  Pac.  31,  this 
court  very  fully  discussed  the  question  of 
practice  on  appeal  to  the  district  court  from 
the  probate  court  In  probate  matters,  and 
said:  "Whatever  Judgment  may  be  entered 
in  the  district  court  is  to  be  certified  back  to 
the  probate  court  for  execution  In  accordance 
therewith."  When  an  account  rendered  by 
^n  administrator  comes  on  for  hearing,  ev- 
erything contained  In  such  account  also 
comes  on  for  hearing,  Including  listed  dalms, 
and,  when  an  order  Is  entered  approving  such 
account,  such  order  approves  everything  con- 
tained In  such  account  If,  however,  sucb 
account  is  not  approved  in  tot'o,  and  claims 
listed  in  such  account  are  rejected  and  dis- 
allowed upon  objection  and  protest  of  heirs 
or  creditors  of  said  estate,  and  such  matter 
is  thereafter  appealed  to  the  district  court 
and  there  litigated  and  tried,  and  a  Judgment 
rendered  In  favor  of  the  claimants,  such  Judg- 
ment establishes  the  claim  in  the  same  man- 
ner as  If  it  had  been  allowed  by  the  executor 
or  administrator  and  the  probate  Judge ;  and 
the  Judgment  must  be  that  the  executor  or 
administrator  pay  in  due  course  of  adminis- 
tration the  amount  ascertained  to  be  due. 
A  certified  transcript  of  the  Judgment  must 
be  filed  in  the  probate  court  No  execution 
must  issue  upon  such  Judgment  ner  shall  it 
create  any  lien  upon  the  property  of  the  es- 
tate, or  give  to  the  Judgment  creditor  any 
priority  of  payment  In  other  words,  such 
claim  by  passing  to  Judgment  becomes  an 
aclcnowledged  d«bt  of  the  estate  to  be  paid 
in  due  coarse  of  administration. 

Referring  to  the  Judgment  in  this  case,  it 
is  for  the  aggregate  amount  found  by  the  dis- 
trict court  to  be  due  the  respond^it  npon 
such  daima,  and  is  rendered  against  the  ap- 
pellant as  administrator  for  such  sum,  and 
directs  that  such  Judgment  is  to  be  paid  in 
due  coarse  of  administration  of  said  estate. 
We  see  no  reason  why  this  Judgment  is  not 
correct  In  form  or  why  it  would  have  been 
necessary  to  render  a  separate  Judgment  on 
each  one  of  the  specific  claims.  They  were 
all  alleged  to  be  due  the  same  claimant  by 
tbe  same  estate,  and,  while  the  findings  of  the 
court  specified  the  amount  due  upon  each, 
yet  there  is  no  reason  why  the  Judgment 
should  l>e  a  separate  Judgment  upon  each 
claim.  In  any  ev&it,  we  are  unable  to  see 
how  the  appellant  could  in  any  way  have 
been  prejudiced  by  the  form  of  the  Judgment 

It  Is  also  contended  that  the  claims  in- 
volved in  this  case  are  l>arred  under  the 
provisions  of  section  4071  of  the  Revised 
Codes.  This  section  in  part  is  as  follows: 
"If  a  person  against  whom  an  action  may  tte 
brought  die  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  and 
the  cause  of  action  survive,  an  action  may 
be  commenced  against  bia  representatives. 
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after  tbe  expiration  of  that  time,  and  wltb- 
In  one  year  after  the  Issuing  of  letters  tes- 
tamentary or  of  administration."  It  Is  ap- 
parent that  the  provisions  of  this  section 
were  not  Intended  to  shorten  the  time  within 
which  an  action  may  be  brought,  under  the 
general  provisions  of  the  statute,  but  were 
intended  to  extend  such  time  In  certain  cas- 
es; that  is,  where  at  the  time  of  a  party's 
death  there  Is  not  one  year  left  of  the  period 
of  limitation  prescribed  by  the  general  stat- 
utes after  the  Issuing  of  letters,  the  claim- 
ant shall  have  at  least  one  year  therefrom, 
and  thus  to  this  extent  this  section  extends 
rather  than  shortens  the  period.  If,  how- 
ever, at  the  time  of  Issuing  letters  more  than 
one  year  Is  left  of  the  period  of  limitation 
prescribed  by  the  general  statpte.  then  this 
statute  does  not  shorten  that  period,  and  in 
such  a  case  it  has  no  effect  whatever.  In 
the  case  of  McMillan  v.  Hayward,  94  Cal. 
367,  29  Pac.  774,  the  Supreme  Court  of  that 
state  had  under  consideration  section  353  of 
the  Code  of  Civil  Procedure  of  that  state, 
which  Is  Identical  with  section  4071,  supra, 
and  held:  "The  evident  purpose  of  section 
3S3  Is  to  secure  to  a  party  who  has  a  cause 
of  action  against  a  decedent  one  year  after 
the  appointment  of  a  legal  representative 
within  which  to  bring  his  action.  This  may 
or  may  not  have  the  effect  of  extending  the 
time.  If  It  be  necessary  in  order  that  such 
person  stiall  have  one  year  after  the  appoint- 
ment of  a  legal  representative,  then  suit  may 
be  brought  after  the  expiration  of  the  gen- 
eral limitation;  otherwise  this  section  does 
not  have^  nor  was  it  Intended  it  should  have, 
any  eljCect  whatever  upon  bis  rights.  Such 
construction  does  not  shorten  bis  time,  as 
limited  by  the  general  statute.  It  simply 
leaves  blm  to  that  statute,  because  it  was 
not  necessary  to  extend  the  time  In  order  to 
give  blm  his  year."  Referring  to  the  notes 
upon  which  the  claims  Involved  in  this  case 
are  based,  we  find  that  the  first  note  was 
dated  April  1,  1904,  and  payable  on  demand; 
the  second,  March  30,  1906,  payable  on  de- 
mand; the  third,  dated  June  13,  1906,  pay- 
able on  demand;  the  fourth,  dated  Decem- 
ber 29,  1906,  payable  on  demand.  The  limi- 
tation for  commencing  an  action  founded  up- 
on these  notes  is  five  years,  as  provided  by 
Rev.  Codes,  (  4052.  The  record  in  this  case 
shows  that  tbe'deceased  died  March  2,  1907. 
Letters  testamentary  were  issued  April  30, 
1907.  Notice  to  creditors  was  ordered  May 
11,  1907,  and  the  first  publication  was  made 
May  12,  1907,  and  the  claims  were  presented 
and  allowed  by  the  administrator  and^udge 
on  November  16,  1907.  The  order  vacating 
the  allowance  of  the  Judge  was  made  April 
SO,  190a  The  claims  were  listed  by  the  ad- 
ministrator supplementary  to  his  account  of 
March  14,  1908,  such  supplementary  list  filed 
April  4,  1908.  Objections  were  made  to  the 
allowance  of  these  claims  and  they  were  set 
tor  hearing  and  have  been  under  contest  ever 


since.  From  this  record  it  appears  that  on 
November  16,  1907,  at  the  time  such  claims 
were  allowed  by  the  administrator  and  the 
probate  Judge,  the  general  statute  of  limita- 
tions bad  not  run  against  any  of  these  notes: 
nelther  had  such  statute  run  at  the  time  ob- 
jections were  made  by  the  appellants  to  the 
allowance  of  such  claims  and  the  claims  were 
set  for  hearing.  We  are  unable  to  find  any 
statutory  authority  for  the  contention  of  the 
appellant  that  it  was  the  duty  of  the  re- 
spondents to  have  their  claims  either  allow- 
ed or  rejected,  and  suit  brought  thereon 
within  one  year  from  the  date  of  the  Issuing 
of  the  letters  of  administration.  That  is  not 
what  Is  meant  by  the  provisions  of  section 
4071,  supra. 

It  is  next  contended  that  the  allowance  of 
the  claims  In  controversy  by  J.  Howard 
Howe  while  he  was  administrator  was  a 
nullity  because  he  was  a  co-guarantor  with 
the  deceased  for  their  payment  and  was  also 
a  stockholder  in  the  lumber  company,  the 
principal  debtor,  and  by  reason  of  such  facts 
his  Interest  was  adverse  to  the  interests  of 
the  estate,  and  the  approval  of  his  account 
as  administrator  would  be  equivalent  to  the 
payment  of  bis  own  obligation.  It  will  be 
observed  that  the  allowance  of  respondent's 
claims  by  Howe  as  administrator  was  set 
aside  by  reason  of  objections  made  by  heirs 
of  the  deceased,  and  that  such  claims  there- 
after were  beard  upon  trial  both  In  the  pro- 
bate and  the  district  court,  and  the  respond- 
ent was  required  to  prove  its  claims.  The 
allowance,  therefore,  of  Howe,  whether  valid 
or  invalid,  In  no  way  affected  the  req[>ond- 
ent's  right  to  recover  upon  said  claims  against 
said  estate.  As  said  by  this  court  (16  Idaho. 
201,  101  Pac.  723,  supra):  "The  mere  fact 
that  such  claim  has  been  previously  allowed 
by  the  probate  judge  would  not  aifect  such 
claim  upon  such  hearing  except  to  cast  upon 
the  heir  the  burden  of  proof  as  the  former 
allowance  of  such  claims  would  I>ecome  evi- 
dence prima  facie  of  the  claim.  The  order, 
however,  of  the  probate  Judge  setting  aside 
the  former  allowance,  was  not  equivalent  to 
a  disallowance  of  such  claim,  but  left  such 
claim  as  still  pending  against  said  estate." 
But,  in  addition  to  this  reason,  we  do  not  be- 
lieve that  the  allowance  of  such  claims  by 
Howe  rendered  said  claims  void  or  uncol- 
lectible. Howe  was  appointed  administra- 
tor upon  petition  of  the  heirs.  He  had  no 
claim  against  the  estate  and  made  no  claim 
by  reason  of  the  notes  in  controversy  in  this 
case.  He  had  not  paid  said  notes;  therefore, 
was  not  a  creditor  or  a  claimant  against 
said  estate.  Before  he  could  have  been  a 
claimant  against  said  estate  on  account  of 
such  notes,  it  would  have  been  necessary 
for  him  to  have  paid  such  notes;  and,  even 
If  it  be  conceded  that  he  was  a  creditor  or 
might  have  become  a  creditor  of  said  ^:tate, 
still  such  fact  would  not  bave'  disqualified 
him  from  acting  as  administrator  or  render^ 
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ed  said  clalnui  void  or  aacollectlble.    Bar. 
Oodel^  I  5351. 

It  la  next  contended  that  the  presentation 
of  anch  claims  to  Howe  and  bis  allowance  of 
the  same  in  toto  while  he  was  equally  liable 
as  guarantor  and  also  as  a  stockholder  of  the 
principal  debtor,  the  lumber  company,  and 
the  fact  that  the  bank  as  claimant  and  Howe 
as  administrator  had  the  same  attorney,  In 
resisting  the  motion  of  the  heirs  to  vacate 
such  allowance,  amounted  to  a  collusion  to 
defraud  the  estate  of  its  rights  to  Indemnity 
against  the  principal  debtor,  and  the  right  to 
contribution  against  Howe  as  co-guarantor. 
We  think  that  there  can  be  no  question  but 
that  the  contract  of  guaranty  indorsed  upon 
the  claims  in  controversy  in  this  case  and 
signed  by  Colby,  Coryell,  and  Howe  Is  a  Joint 
and  several  obligation  of  said  guarantors. 
The  contract,  "For  value  received  I  hereby 
guarantee  the  payment  of  the  within  note 
and  waive  protest,  d«uand  and  notice  of  non- 
payment thereof,"  is  a  several  as  well  as  a 
Joint  obligation  of  each  person  who  executed 
such  contract  It  Is  expressly  provided  by 
subdivision  7  of  section  3474  of  the  Bevised 
Codes  as  follows:  "Where  an  Instrument 
containing  the  words,  'I  promise  to  i>ay'  Is 
signed  by  two  or  more  persons,  they  are 
deemed  to  be  Jointly  and  severally  liable 
thereon."  In  construing  such  promises  the 
courts  have  as  a  rule  reached  the  same  con- 
clusion as  is  announced  in  this  statutory 
provision.  14  Am.  &  Eng.  Ency.  of  Law,  1160 ; 
1  Daniel  on  Neg.  Instruments,  f  104;  2  Page 
oil  Contracts,  {  1134:  1  Parson  on  Contracts. 
p.  27.  If,  then,  the  contract  of  guaranty  was 
several,  the  obligation  of  Coryell  to  pay  be- 
came absolute  upon  d^ault  of  the  principal, 
the  lumber  company.  Armstrong  v.  Slick,  14 
Idaho,  206,  93  Pac.  775 ;  Bagley  v.  Cohen,  121 
Cal.  604,  53  Pac.  1117.  The  signere  of  this 
guaranty  were  under  an  absolute  agreement 
to  see  that  the  maker  paid  the  notes  at  ma- 
turity. The  contract  of  guaranty  was  abso- 
lute, and  not  conditional.  If  the  maker  failed 
to  pay  the  note  when  due,  the  contract  of 
guaranty  was  broken,  and  the  holder  of  such 
notes  liad  a  right  of  action  against  each  or 
all  of  said  guarantors.  The  bolder  of  such 
note  was  under  no  obligation  to  pursue  the 
maker  or  use  any  diligence  whatever  to  en- 
force the  collection  of  said  note  against  the 
maker  or  to  give  notice  to  the  guarantors  of 
the  nonpayment  of  said  note.  Boberts  v. 
Hawkins,  70  Mich.  666,  38  N.  W.  675.  In 
this  latter  case  the  court  very  exhaustively 
deals  with  the  nature  and  extent  of  a  con- 
tract of  guaranty,  and  in  the  course  of  the 
<4>inlon'  says :  "A  guaranty  Is  held  to  be  a 
contract  by  wlilcb  one  person  Is  bound  to  an- 
other for  the  due  fulfillment  of  a  promise  or 
engagement  of  a  third  party.  2  Pars.  Cont 
620."  And  the  court  also  quotes  with  ap- 
proval from  the  case  of  Brown  v.  Gurtlss,  2 
N.  T.  226,  as  follows:  "The  undertaking  of 
the  defendant  was  not  conditional,  like  that 
of  an  indorser.  nor  was  It  upon  any  condition 


whatever.  It  was  an  absolute  agreement 
that  the  note  should  be  paid  by  the  maker  at 
maturity.  When  the  maker  failed  to  pay.  the 
defendant's  contract  was  broken,  and  the 
plalntlft  had  a  complete  right  of  action 
against  tilm.  It  was  no  part  of  the  agree- 
ment that  the  plaintiff  should  give  notice  of 
the  nonpayment,  nor  that  he  should  sue  the 
maker,  or  use  any  diligence  to  get  the  money 
from  him."  In  the  case  of  Hungerford  v. 
O'Brien.  87  Minn.  806,  34  N.  W.  161,  the  Su- 
preme Court  of  (Minnesota  had  under  consid- 
eration a  guaranty  In  the  following  language: 
"For  value,  I  hereby  guaranty  the  payment 
of  the  within  note  to  Gassle  Hungerford  or 
bearer."  The  court  says:  "The  guaranty  of 
'the  payment  of  the  within  note'  Imported  an 
undertaking,  without  condition,  that,  in  the 
event  of  the  note  not  being  paid  according  to 
lt8  terms — that  is,  at  maturity — the  guaran- 
tor should  t>e  responsible.  The  nonpayment 
of  the  note  at  maturity  made  absolute  the 
liability  of  the  guarantor,  and  an  action  might 
at  once  have  hem  maintained  against  him 
without  notice  or  demand."  The  principle 
thus  announced  is  In  accord  with  the  general 
weight  of  authority.  Delsman  v.  Friedland- 
er,  40  Or.  33,  66  Pac.  297;  Johnson  v.  Charles 
D.  Norton  Co.,  159  Fed.  361,  86  C.  C.  A.  361 ; 
Hoyt  V.  Quint,  105  Iowa,  443,  75  N.  W.  342. 
When,  therefore,  claims  based  upon  said  notes 
were  presented  to  Howe  as  administrator  of 
the  estate  of  Coryell,  and  Howe  allowed  the 
same,  he  did  no  more  than  recognize  the 
legal  liability  of  the  estate  of  Coryell  under 
the  contract  of  guaranty.  There  was  no  rea- 
son why  such  claims  should  not  have  been  al- 
lowed. In  so  far  as  the  contract  of  guaranty 
was  concerned,  and  in  making  such  allowance 
the  administrator  merely  recognized  the  lia- 
bility of  the  estate  under  the  contract  of 
guaranty. 

The  statement  embraced  in  the  last  objec- 
tion, to  the  effect  that  the  l>ank  as  claimant 
and  Howe  as  administrator  had  the  same  at- 
torney in  resisting  the  motion  of  the  heirs  to 
vacate  such  allowance,  is  not  borne  out  by 
the  record.  The  uncontradicted  evidence  in 
this  case  shows  that  James  E.  Babb  was  the 
attorney  for  J.  Howard  Howe,  administrator, 
and  that  he  had  nothing  whatever  to  do  with 
the  presentation  or  allowance  of  the  claims 
of  the  respondent;  that,  after  Mr.  Howe's 
resignation  as  administrator  and  the  appoint- 
ment of  Miller,  then  Mr.  Babb  became  attor- 
ney for  the  bank  in  prosecuting  such  claims. 
There  Is  nothing  In  the  record  in  this  case 
which  even  tends  to  show  any  coUnsion  or 
fraud  in  the  allowance  or  prosecution  of  the 
respondent's  claims. 

The  fifth  contention  of  appellant,  as  to  the 
contract  l)eing  Joint  and  not  several,  has  here- 
tofore received  attention. 

It  is  next  contended  that,  before  the  bank 
could  recover  upon  the  claims  Involved  In 
this  case.  It  was  necessary  to  prove  that  ttie 
principal  debtor,  the  lumber  company,  was 
Insolvent  and  unable  to  pay  said  claims,  and 
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Uiat  It  was  also  necessary  to  Avw  tbat  the 
claims  conld  not  be  collected  from  either  the 
lumber  company  or  Howe  In  order  to  refute 
the  evidence  of  collusion  between  the  re- 
spondent and  Howe.  This  is  a  most  remarka- 
ble contention,  and,  as  we  view  the  case.  Is 
foundea  upon  surmise  rather  than  the  facts 
as  disclosed  by  the  record.  As  heretofore 
shown,  the  contract  of  guaranty  entered  Into 
by  Coryell,  as  one  of  the  guarantors,  became 
absolute  npon  the  failure  of  the  lumber  com- 
pany, the  principal  debtor,  to  pay  the  note; 
and,  when  such  obligation  became  absolute, 
no  duty  was  Imposed  upon  the  bank  to  pursue 
the  principal  debtor,  but  the  bank  had  Its  op- 
tion to  resort  to  the  contract  of  guaranty  and 
this  It  did,  and  the  fact  that  Howe  as  admin- 
istrator recognized  this  contract  of  guaranty 
does  not  establish  the  fact  that  he  was  acting 
in'coUuslon  with  the  bank  In  order  to  injure 
the  estate  of  Coryell  or  take  from  such  es- 
tate property  for  which  It  was  not  legally 
Uabla 

There  Is  no  eQultable  principle  to  which  our 
attention  has  been  directed,  and  none  sug- 
gested by  the  facts,  which  would  rjequlre  the 
bank  to  pursue  the  principal  debtor,  the  lum- 
ber company,  before  it  attempted  to  enforce 
the  contract  of  guaranty.  No  doubt  when 
the  bank  loaned  the  money,  to  secure  which 
the  notes  Involved  In  this  case  were  given 
and  the  contracts  of  guaranty  entered  into, 
the  bank  relied  upon  such  contracts  of  guar- 
anty to  the  extent  of  the  flnauclal  responsi- 
bility of  the  guarantors  as  security  for  such 
debts ;  and  the  bank  had  a  legal  right  to  pur- 
sue such  contracts  in  order  to  recover  the 
amount  due  upon  such  obligations,  and  no 
duty  was  Imposed  upon  them  to  select  any 
one  of  the  debtors  rather  than  any  other  one 
against  whom  to  enforce  such  obligations. 
There  Is  no  pretense  In  this  case  that  the  ap- 
pellant was  not  legally  obligated  to  pay  the 
claims  involved  in  this  case  upon  the  contract 
of  guaranty,  unless  they  have  been  released 
therefrom  by  the  fact  that  Howe,  a  co-guar- 
antor acting  as  administrator  of  the  appel- 
lant estate,  allowed  such  dalms  against  said 
estate,  or  because  a  collusion  was  shown  to 
exist  between  the  bank  and  Howe,  for  the 
purpose  of  compelling  the  estate  to  pay  such 
claims,  or  because  the  contract  of  guaranty 
was  joint,  and,  upon  the  death  of  Coryell,  be 
thereby  became  released  from  said  obligation. 
Whether  Howe  and  Colby  as  Joint  guarantors 
with  Coryell  are  liable  to  the  appellant  es- 
tate for  their  contrlbutlve  share  is  not  In- 
volved in  this  case.  The  death  of  *Coryell 
would  not  release  his  estate  from  its  lia- 
bility, under  the  contract  of  guaranty,  or  pay 
the  debt 

Counsel  for  appellant  has  exhaustively  pre- 
sented this  case  both  in  oral  argument  and 
brief.  The  questions  upon  which  he  relies 
for  a  reversal  are  in  the  main  theoretical  and 
technical.    We  have  made  an  exhaustive  ex- 


amination of  tills  case,  and  ilnd  no  «tor  1b 

the  record  which  calls  for  a  reversal. 

^The  Judgment  is  affirmed.    Costs  awarded 
to  respondent 

SULLIVAN,  O.  J.,  and  AILSHIE,  J.,  con- 
cur. 


(41  Mont  an 
VON  TOBEL  V.  CITY  OF  LE5WISTOWN. 
(Supreme  Court  of  Montana.    April  28,  1910.) 

1.  Appeal  and  Erbob  (|  987*)— Equitt  Cash 
— constdbbation  of  evidence. 

In  an  equity  suit,  where  ail  the  evidence  is 
before  the  Supreme  Court  on  appeal,  it  will 
make  such  disposition  of  the  questions  involved 
as  the  case  requires. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3895 ;   Dec.  Dig.  |  987.*] 

2.  Dedicatiob  (i  39*)— Estoppel  to  Assert— 
Mu.NiciPAL  Corporations. 

Where  a  City  permitted  plaintiff  to  occupy 
a  tract  for  20  years  without  objection,  during 
which  time  be  placed  valuable  improvements 
thereon,  and  plaintiff  would  l>e  compelled  to 
remove  bis  barns  and  other  outbuildings  and  sus- 
tain great  injury  in  having  a  part  of  his  prem- 
ises segregated  by  opening  a  street  through  such 
tract,  and  his  trees,  etc.,  would  be  thereby  de- 
stroyed, the  city  was  estopped  from  opening  np 
a  street  through  such  tract  under  a  claim  that  a 
pa  rt  of  it  was  dedicated  as  a  street ;  the  doc- 
trine of  estoppel  in  pais  being  applicable  to  mu- 
nicipal corporations  in  exceptional  cases. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  |  77 ;   Dec.  Dig.  f  39.*] 

Appeal  from  District  Court,  Fergus  Coun- 
ty ;    Frank    Henry,   Presiding  Judge. 

Suit  by  Rudolf  Von  Tobel  against  the 
City  of  Lewistown.  From  a  decree  for 
plaintiff  and  an  order  denying  a  new  trial, 
defendant   appeals.     Affirmed. 

Wm.  M.  Blackford,  for  appellant  O.  W. 
Belden  and  Bndolf  Von  Tobel,  for  respond- 
ent 

HOIiLOWAT,  J.  This  salt  was  bronght 
to  obtain  an  injunction  restraining  the  city 
of  Lewistown  from  opening  or  attempting 
to  open  a  public  street  through  certain 
premises  claimed  by  the  plaintljE.  The 
plaintiff  alleges  that  he  Is,  and  for  more 
than  20  years  last  past  has  been  contlna- 
ously,  the  owner  and  In  possession  of  cer- 
tain lands  situated  within  the  corporate 
limits  of  the  city  of  Lewistown  (then  fol- 
lows a  description  by  metes  and  bounds), 
that  Third  avenue  In  said  city  abuts  on 
his  property,  and  that  about  August  16. 
1907,  the  city,  without  any  right  and 
against  the  will  of  the  plaintiff,  twe  down 
bis  fence  Inclosing  his  property,  and  threat- 
ens to,  and,  unless  restrained,  will,  open 
and  extend  Third  avenue  through  his  prop- 
erty for  a  distance  of  about  300  feet  The 
answer  admits  tbat  defendant  tore  down 
plalntifT's  fence,  that  unless  restrained  It 
will  open  and  extend  Third  avenue  through 
bis  premises ;    but  denies  that  in   so  doing 


•For  other  cues  lee  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Dlgg.  1907  to  date,  A  Reporter  IndaiCk 
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it  has  acted  or  wUI  act  wrongfully.  The 
answer  then  contains  new  matter  by  way 
of  defense,  to  the  effect  that  in  18S2  Fran- 
cis A.  Janeauz  and  wife  were  the  owners 
of  the  S.  W.  %  of  the  N.  B.  %  of  section 
15,  township  15  N.,  range  18  C,  In  Meagher 
(now  Fergus)  county;  that  they  then  caus- 
ed a  portion  of  said  land  to  be  surveyed 
and  platted  as  a  town  site,  and  a  plat  there- 
of to  be  duly  filed  in  the  office  of  the  county 
clerk  and  recorder;  that  one  of  the  ave- 
nues surveyed,  staked  out,  and  made  to  ap- 
pear on  said  plat  was  and  is  the  Third 
avenue  mentioned  above;  that  thereafter. 
In  1884,  the  said  Janeauz  and  wife  again 
caused  the  said  lands  to  be  surveyed,  stak- 
ed out,  marked,  and  platted  and  a  plat 
tb««of  to  be  filed  in  the  office  of  the  coun- 
ty clefk  and  recorder,  but,  by  mistake,  the 
plat  and  Indorsements  thereon  made  It  ap- 
pear that  the  land  so  surveyed  and  platted 
was  the  S.  W.  %  of  the  N.  W.  ^  of  said 
section  15,  whereas  it  was  Intended  to  rep- 
resent the  &  W.  %  of  the  N.  E.  \i  of  said 
section ;  that  thereafter,  on  August  20,  1890, 
for  the  purpose  of  correcting  the  erroneous 
description,  an  amended  map  or  plat  was  fil- 
ed ;  that  in  making  the  surveys,  marking  and 
designating  the  lots,  blocks,  streets,  avenues, 
and  alleys,  and  in  filing  the  plats,  it  was  the 
Intention  of  the  owners  to  "devote,  remise, 
grant,  quitclaim,  convey  and  dedicate  the 
streets,  avenues,  and  alleys  thus  staked  off, 
laid  out,  marked,  and  designated  to  the 
public  for  Its  use  and  benefit  forever."  It 
is  then  alleged  that  in  1886  the  plaintiff 
purchased  from  Frfinds  A.  Janeaux  and 
wife  the  land  now  claimed  by  him,  and 
received  a  deed  therefor  which  described 
the  land  by  metes  and  bounds,  which  de- 
scription concludes:  "Except  the  streets  and 
alleys  contained  thereon."  It  Is  further  al- 
;leged  that  within  the  exterior  boundaries 
as  given  in  the  deed  above  there  was  a 
portion  of  Third  avenue,  a  portion  of  Wa- 
ter street,  and  a  portion  of  the  alley  which 
passes  through  block  S22,  and  that  the  re- 
spectire  portions  of  said  avenue,  street,  and 
alley  were  expressly  exceirted  fj-om  the 
grant  contained  In  the  deed  to  plaintiff.  It 
is  then  alleged  that  the  public  accepted  the 
dedication  of  the  streets,  avenues,  and  al- 
leys, and,  as  rapidly  as  the  same  could  be, 
they  were  improved  and  used  by  the  pub- 
lia  Most  of  these  affirmative  allegations 
were  put  In  issue  by  reply.  There  Is  In  the 
reply  also  a  plea  of  the  bar  of  the  statute 
of  limitations,  a  plea  of  estoppel  in  pals, 
and  an '  attempt  to  plead  title  by  adverse 
possession.  The  trial  court  found  in  favor 
of  plaintiff  on  his  plea  of  adverse  posses- 
sion, and  further  found  that  the  evidence 
was  not  sufficient  to  show  that  any  of  that 
portion  of  Third  avenue  In  question  had 
ev^  been  dedicated  to  the  public  as  a 
street,  highway,  or  otherwise.  From  the 
'Endings  made  the  court  concluded  that  the 
-acts  of  tbe.4efendant  city  in  attempting  to 


extend  Third  ayenne  Vtirongh  plalntltTs 
property  were  wrongful,  and  that  plaintiff 
was  entitled  to  a  permanent  Injunction  re-, 
straining  the  city  from  further  interfering 
with  his  possession  of  that  particular  por- 
tion of  his  property.  From  the  decree  en- 
tered in  favor  of  plaintiff,  and  from  an  or- 
der denying  it  a  new  trial,  the  city  appeals. 

Much  of  the  argument  of  counsel  for  the 
respective  parties  is  devoted  to  a  considera- 
tion of  two  questions:  (1)  What  is  necessary 
to  constitute  a  valid  and  effective  dedication 
of  a  street;  and  (2)  does  the  statute  of  limi- 
tations run  against  a  municipal  corporation 
with  respect  to  property  held  in  trust  for  the 
public  use?  While  a  discussion  of  these  ques- 
tions would  involve  many  interesting  legal 
propositions,  we  do  not  deem  it  necessary  to 
consider  either  of  them  to  any  great  extent 
This  is  a  suit  in  equity,  and  the  evidence  li 
all  before  us.  It  therefore  devolves  upon  us 
to  make  such  disposition  of  the  questions  in- 
volved as  the  exigency  of  this  particular  case 
requires. 

The  record  discloses  that  In  1882  Janeaux 
and  wife  filed  the  first  plat  of  the  original 
town  site  of  Lewlstown.  At  that  time  there 
wns  not  any  statute  authorizing  such  pro- 
cedure. Therefore  the  acts  done  by  the  own- 
ers of  the  property  In  that  year  could  not 
amount  to  a  statutory  dedication  of  the 
.streets,  avenues,  and  alleys ;  furthermore,  the 
18S2  plat  does  not  embrace  the  premises  now 
in  controversy,  and,  so  far  as  this  case  Is  con- 
cerned, all  evidence,  touching  that  survey  and 
the  proceedings  had  thereon  Is  of  little  or  no 
value.  In  1884,  after  the  passage  and  approv- 
al of  the  act  of  February  19,  1883,  authoriz- 
ing the  laying  out  of  town  sites  on  private 
property,  Janeaux  and  wife  caused  a  portion 
of  40  acres  to  be  surveyed,  staked  out,  and 
platted,  and  a  pint  thereof  to  be  filed  with 
the  county  clerk  and  recorder,  but  by  a  mis- 
take the  plat  and  indorsements  thereon  are 
made  to  describe  and  represent  land  a  quar- 
ter of  a  mile  away  from  the  original  town 
site  of  Lewlstown.  In  several  minor  partic- 
ulars the  proceedings  taken  at  that  time  did 
not  conform  to  the  statutory  requirements. 
This,  then,  was  the  condition  of  affairs  when, 
in  ISSG,  this  plaintiff  purchased  the  land  now 
claimed  by  him,  went  Into  possession,  and 
commenced  improving  the  same.  In  1890  the 
mistake  in  the  1884  plat  was  discovered,  and 
an  attempt  was  made  by  the  administratrix 
of  the  Janeaux  estate  to  correct  the  same 
°by  having  another  plat  filed ;  but  the  evidence 
fails  to  show  that  any  authority  was  sought 
or  obtained  from  the.  probate  court  for  the 
proceedings  taken.  From  the  evidence  pre- 
sented in  this  record  we  are  left  somewhat 
in  doubt  as  to  whether  Third  avenue,  where 
It  passes  through  the  property  claimed  by 
plaintiff,  was  ever  actually  surveyed.  Mc- 
Farland,  who  made  the  survey  for  Janeaux 
and  prepared  the  1884  and  1890  plats,  testi- 
fied that  he  could  not  remember  whether  be 
established  the  corners  along  that  portion  of 
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Third  avenne.  Bat  these  facta  are  recited 
only  for  the  purpose  of  showing  that  at  the 
>tlme  plaintiff  purchased  his  property,  and 
went  into  irassesslon  of  it.  it  was  at  least 
doubtful  whether  any  attempt  had  been 
made  to  dedicate  that  portion  of  Third  ave- 
nue to  the  public  use.  In  view  of  these  con- 
ditions, and  the  fact  of  the  proximity  of  this 
property  to  the  business  center  of  the  city; 
the  fact  that  Third  avenue,  before  it  reaches 
the  boundaries  of  plaintiff's  property,  has 
been  during  all  these  years  practically  cut  off 
and  terminated  by  a  creek  and  slough,  and 
that  it  will  require  great  expenditure  of  time 
and  money  to  improve  It;  the  further  fact 
that  there  is  some  evidence  that  the  survey 
of  the  original  town  site  did  not  extend  to 
the  east  line  of  the  40-acre  tract,  and  there- 
fore the  city  would  be  without  authority  to 
connect  this  avenue  with  any  other  street  or 
alley,  or,  to  speak  more  accurately,  would  be 
confronted  with  a  strip  of  land  from  30  to  35 
feet  In  width,  extending  diagonally  across 
this  avenue^  to  which  strip  of  laud  the  plain- 
tiff appears  to  have  a  good  title — all  lead  us 
to  entertain  a  serious  doubt  whether  the  city 
ever  Intended  to  assert  any  claim  to  this  par- 
ticular portion  of  Third  avenue,  so  called, 
until  this  controversy  arose.  And  In  view  of 
the  fact  that  for  more  than  20  years  the  city 
has  Iain  by  and  without  objection  lias  per- 
mitted plaintiff  to  occupy  this  portion  of  the 
Bo-called  Third  avenue  and  at  considerable 
expense  to  place  permanent  Improvements 
thereon,  and  the  fact  that  the  plaintiff  must 
sustain  great  injury  in  having  a  portion  of 
his  premises  segregated  from  the  rest,  by  the 
opening  of  this  avenue,  that  he  would  be 
compelled  to  remove  his  bam  and  other  out- 
buildings, and  would  suffer  his  trees,  vines, 
and  shrubbery  to  be  destroyed,  it  would  seem 
extremely  inequitable  for  the  city  at  this  late 
date  to  assert  its  right  to  devote  to  public 
use,  without  compensation  to  the  plaintiff,  a 
portion  of  this  property  which  be  has  so 
long  claimed  and  the  undisputed  possession 
of  which  he  has  so  long  enjoyed.  Under  these 
circumstances,  we  think  the  city  should  be, 
and  is,  estopped  to  assert  the  claim  which  it 
now  makes. 

In  2  Dillon  on  Municipal  Corporations  (4tb 
Ed.)  i  675,  it  is  said:  "The  author  cannot 
assent  to  the  doctrine  that,  as  respects  public 
rights,  municipal  corporations  are  impliedly 
within  ordinary  limitation  statutes.  It  is  un- 
safe to  recognize  such  a  principle.  But  there 
is  no  danger  in  recognizing  the  principle  of 
an  estoppel  in  pals  as  applicable  to  excep- 
tional cases,  since  this  leaves  the  courts  to 
decide  the  question,  not  by  the  mere  lapse  of 
time,  but  upon  all  the  circumstances  of  the 
case,  to  hold  the  public  estopped  or  not,  as 
right  and  Justice  may  require."  Acting  ui>on 
the  doctrine  of  this  text,  the  courts  have  re- 
peatedly applied  to  municipal  corporations 
the  doctrine  of  equitable  estoppel,  and  we 


think  it  peculiarly  applicable  here.  Jolm 
Monat  Lumber  Co.  v.  City  of  Denver,  21  Oola 
1,  40  Pac.  237;  Baldwin  v.  Trimble,  85  Md. 
396,  37  Atl.  176,  36  I/,  a  A.  489;  Orr  v. 
O'Brien,  77  Iowa.  253,  42  N.  W.  183,  14  Am. 
St.  Rep.  277,  and  note;  Chicago  &  N.  W.  R.r. 
Co.  V.  Elgin.  91  111.  251;  Piatt  County  v. 
Goodell,  97  IIL  84;  Hamilton  v.  State,  106 
Ind.  361,  7  N.  E.  9;  Paine  Lumber  Co.  ▼.  Osh- 
kosh,  89  Wis.  449,  61  N.  W.  1108. 

Without  determining  whether  the  trial 
court  was  correct  upon  the  theory  which  it 
adopted,  we  approve  the  result,  but  prefer 
resting  onr  decision  upon  the  application  of 
the  doctrine  of  estoppel  in  pais.  The  Judg- 
ment and  order  are  affirmed. 

Affirmed. 

BRANTLY,  0.  J.,  and  SMITH,  J.,  concur. 


(41  KoDt  2«) 

UNITED  MISSOURI  RIVER  POWER  OO.  v. 

TODEiR. 
(Supreme  Court  of  Montana.     April  29,  1910.) 
States  (|  60*)— Offictrs— Pees. 

Under  Rev.  Codes,  |  165,  providiar  that 
the  Secretary  of  State  shall  charge  certain  feei 
for  recording  "each  certificate  of  increase  of 
capital  stock,"  where  two  foreign  corpora tiona 
filed  their  certificates  of  Incorporation  and  paid 
the  fees  thereon,  and  subsequently  one  of  the 
corporations  absorbed  the  other  and  issned  its 
stock  to  the  stockholders  of  the  absorbed  corpo- 
ration and  increased  Its  capital  stodc  in  an 
amount  larger  than  the  amount  of  capital  stock 
of  the  absorbed  corporation,  the  Secretary  of 
State,  on  the  Sling  of  the  certificate  of  increase 
of  capital  stock,  would  charge  fees  for  the  en- 
tire amount  of  the  increase,  and  need  not  de- 
duct from  the  amount  of  such  increase  the  cap- 
ital stock  of  the  absorbed  corporation  on  whidi 
fees  were  already  jiaid. 

TEd.  Note.— For  other  cases,  see  States.  Dec 
Dig.  i  60.*] 

Appeal  from  District  Court,  Lewis  and 
Clark  County;    J.  Miller  Smith,  Judge. 

Action  by  the  United  Missouri  River  Pow- 
er Company  against  A.  N.  Yoder.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Wm.  Wallace,  Jr.,  for  appellant  Albert 
J.  Galen,  Atty.  Gen.,  and  E.  M.  Hall,  AssL 
Atty.  Gen.,  for  respondent 

HOLLOW  AT,  J.  Prior  to  January,  1910. 
the  United  Missouri  River  Power  Company 
and  the  Capital  City  Power  Conipany  were 
New  Jersey  corporations,  doing  business  in 
this  state,  the  former  with  a  capital  stock 
of  $10,250,000,  and  the  latter  with  a  capital 
stock  of  $2,000,000.  The  former  company 
owned  a  majority  of  the  stock  of  the  latter, 
and  by  an  agreement  made  on  January  26, 
1910,  pursuant  to  a  statute  of  New  Jersey, 
there  was  effected  a  merger  of  the  two  com- 
panies, by  which  the  Capital  City  Power 
Company  was  literally  absorbed  by  the  oth- 
er  concern.     The    agreement   provides   for 
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tb«  purchase,  by  the  United  Missouri  Riv- 
er Power  Company,  of  all  the  property, 
rights,  prlTlleges,  and  franchises  of  the 
Capital  City  Power  Company,  the  surrender 
and  cancellation  of  the  certificates  repre- 
senting the  capital  stock  of  the  Capital  City 
Power  Company,  and  the  Issuance,  to  the 
holders  thereof,  of  certificates  representing 
shares  of  stock  in  the  United  Missouri  Riv- 
er Power  Company.  The  agreement  further 
provides  that  thereiifter  the  capital  stock  of 
the  United  Missouri  River  Power  Compa- 
ny shall  be  $14,000,000.  On  March  3,  1910, 
a  duly  authenticated  copy  of  the  agreement 
WEB  tendered  to  the  Secretary  of  State  of 
Montana  for  filing,  together  with  the  sum 
of  $380  as  the  filing  fee.  Upon  demand  of 
the  Secretary  of  State,'  an  additional  sum 
of  $200  was  paid  under  protest,  and  this 
action  was  commenced  to  recover  back  said 
sum  of  $200.  The  cause  was  submitted  to 
the  district  court  upon  an  agreed  state- 
ment of  facta,  and  Judgment  was  rendered 
and  entered  In  favor  of  the  defendant,  dis- 
missing the  action.  From  that  judgment 
the  plaintiff  appeals. 

The  question  presented  to  ua  Is:  Upon 
what  basis  should  the  Secretary  of  State 
compute  his  fees  for  filing  this  paper, 
which  amounts  to  a  certificate  of  increase 
of  capital  stock?  Section  165,  Rev.  Codes, 
provides:  "The  Secretary  of  State,  'for 
services  performed  in  his  office,  must  charge 
and  collect  the  following  fees :  ♦  •  • 
(4)  For  recording  and  filing  each  certificate 
ct  Incorporation  and  each  certificate  of  in- 
crease of  capital  stock,  the  following 
amounts  shall  be  charged:"  Then  follows  a 
schedule  of  fees  graduated  according  to  the 
amount  Involved.  By  section  4413  these 
provisions  are  made  applicable  to  foreign 
corporations  doing  business  In  this  state. 
If  this  paper,  then,  discloses  that  the  capi- 
tal stock  of  the  United  Missouri  River  Pow- 
er Company  was  increased  to  the  extent  of 
$3,750,000,  the  Secretary  of  State  was  en- 
titled to  receive  $580  in  fees;  if,  however, 
the  increase  was  only  $1,750,000,  then  he 
was  entitled  to  only  $380.    This  Is  conceded. 

Upon  entering  this  state  to  transact  busi- 
ness each  of  the  two  corporations  mention- 
ed above  paid  the  full  legal  fees  for  filing 
Its  articles  of  Incorporation,  the  United 
Missouri  River  Power  Company  upon  its 
capital  stock  of  $10,250,000,  and  the  Capi- 
tal City  Power  Company  upon  its  capital 
stock  of  $2,000,000;  and  It  is  now  insisted 
by  counsel  for  appellant  that,  since  the  fees 
have  been  paid  upon  this  $2,000,000,  and 
this  amount  of  capital  8to<^  has  been  mere- 
ly absorbed  by  the  other  company,  an  addi- 
tional fee  Imposed  upon  this  same  $2,000,000 
should  not  be  exacted.  In  other  words,  the 
contention  Is  that  the  Legislature  never  in- 
tended that  a  company  should  pay  more 
than  one  filing  fee  uiK>n  the  same  capital 
stock.     Whatever  may  be  said  of  this  ar- 
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gument,  it  Is  manifest  at  once  that  the  Leg- 
islature never  contemplated  any  such  con- 
ditions as  have  arisen  In  this  case.  We 
have  a  very  elaborate  system  of  laws  gov- 
erning the  organization  and  management  of 
domestic  corporations  and  prescribing  the 
conditions  upon  which  foreign  corporations 
may  do  business  in  this  state.  But  there 
is  not  any  provision  whatever  authorizing 
two  or  more  domestic  corporations  to  con- 
solidate or  one  to  be  merged  in  the  other, 
except  section  3896,  Rev.  Codes  (substan- 
tially duplicated  by  section  4408),  which  re- 
lates to  certain  mining  corporations  ex- 
clusively, and  House  Bill  160,  approved 
March  6,  1900  (Laws  1009,  p.  146),  author- 
izing one  corporation  to  acquire  shares  of 
stock  in  another  corporation;  and  neither 
of  these  statutes  has  any  reference  to  the 
subject  before  us.  Under  these  circumstan- 
ces, of  course,  the  Legislature  did  not  make 
any  provision  for  filing  the  articles  of  con- 
solidated corporations,  as  such,  and  neither 
did  it  prescribe  the  fees  for  filing  the  certi- 
ficate of  consolidation  or  merger  of  for- 
eign corporations  which  may  have  thus  unit- 
ed under  the  laws  of  the  state  of  their  cre- 
ation. 

When  the  certificate  was  presented  to 
'the  Secretary  of  State,  we  think  he  did 
not  have  aay  authority  to  inquire  by  what 
means  or  for  what  purpose  the  capital 
stock  of  the  United  Missouri  River  Power 
(Company  had  been  augmented.  The  only 
legitimate  Inquiry  he  could  make  was:  To 
what  extent  does  this  certificate  indicate 
that  the  capital  stock  of  the  corporation 
has  been  increased?  The  records  in  his  of- 
fice and  this  certificate  Itself  show  that 
prior  to  January  26th  the  capital  stock  of 
the  United  Missouri  River  Power  Company 
was  $10,250,000,  and  this  certificate  dis- 
closes that  after  that  date  the  capital  stock 
was  $14,000,000,  an  Increase  of  $3,750,000. 
Under  the  mandate  of  the  statute,  the  sec- 
retary .charged  and  collected  the  fees  Im- 
posed upon  this  amount  of  increase,  and 
the  fact  that  of  this  amount  $2,000,000  r^- 
resented  the  capital  stock  of  the  Capital 
City  Power  (Company,  for  which  the  capital 
stock  of  the  United  Missouri  River  Power 
had  been  substituted,  was  not  a  matter 
with  which  he  could  concern  himself.  The 
argument  which  counsel  for  appellant  make 
might  be  convincing  to  the  legislative  as- 
sembly; but,  under  the  law  as  It  now 
stands,  we  think  the  Secretary  of  State  Is 
not  warranted  in  looking  beyond  the  ulti- 
mate fact  of  Increase  as  disclosed  by  the 
certificate  which  is  tendered  for  filing. 

Counsel  have  not,  and  neither  have  we, 
found  any  decided  cases  bearing  directly 
upon  the  subject  We  have  proceeded  upon 
the  theory,  which  we  deem  correct,  that  in 
matters  of  this  character  the  Secretary  of 
State  is  controlled  altogether  by  statute, 
and  for  every  act  done  by  him  the  author!- 
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(y  for  his  act  must  be  found  written. In  the 
statute. 

We  tblnlc  the  judgment  of  tlie  district 
court  is  correct,  and  it  is  affirmed. 

Affirmed. 

BRANTLT,  O,   J.,   and    SMITH,   J.,   con- 
a. 

(U  Hont.  219) 

STATE  BANK   OF  MOORE  v.  FORSYTH. 

(Supreme  Court  of  Montana.     April  30,  1910.) 

1.''Bili.8  and  Notes  (g  452*)— NKCErisiTT  fob 

Consideration. 

It  is  a  valid  defense  to  the  enforcement  of  a 
note  against  the  maker,  by  the  party  to  whom  it 
was  deliTered,  that  the  note  was  without  con- 
sideration and  was  delivered  on  condition  that 
the  malcer  should  not  be  held  liable  thereon. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {$  1307-1370;  Dec.  Dig.  I 
452.*] 

2.  Banes  and  Barsino  ({  109*)— AumoRiTY 
or  Cashieb. 

Defendant  was  Induced  by  the  cashier  of  a 
tmnk  to  sign  a  note  and  deliver  it  to  the  bank, 
in  order  that  the  cashier  might  substitute  the 
note  for  the  notes  of  the  cashier  held  by  the 
bank  and  some  charges  against  bim  by  the  bank, 
and  signed  the  note  under  the  assurance  of  the 
cashier  that  he  would  not  be  liable  upon  it,  and 
would  never  be  asked  to  pay  it.  The  cashier 
turned  the  note  in  to  the  bank  and  withdrew, 
his  own  notes,  and  received  the  excess  of  the 
note  over  bis  indebtedness  to  the  bank  in  mon- 
ey. There  was  no  evidence  that  the  officers  or 
directors  of  the  bank  authorized  the  cashier  to 
make  any  such  arrangement  with  plaintiff,  and 
it  was  the  first  note  of  the  kind  which  he  had 
given  the  bank.  Held,  that  the  cashier  had  no 
authority  by  virtue  of  his  office,  to  make  such 
an  arrangement,  that  defendant  was  chargeable 
with  notice  that  the  arrangement  was  not  au- 
thorized, and  that  defendant  acted  upon  the 
rashicr's  statement  at  his  peril. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Uanking,  Dec.  Dig.  i  109.»] 

3.  Bills  and  Notes  ({  452*)— Necessitt  fob 
considebation. 

Where  defendant  was  induced  to  sign  a 
note  and  give  it  to  the  cashier  of  a  bank  under 
an.  agreement  with  the  cashier  that  plaintiff 
was  not  to  be  held  liable  on  the  same,  plaintiff 
will  not  be  held  liable  if  there  was  no  consid- 
eration for  the  note,  as  long  as  it  is  held  by  the 
bank,  although  the  cashier  bad  no  authority  to 
promise  defendant  that  he  would  not  t>e  called 
upon  to  pay. 

[Ed.  Note. — For  other  cases,  sec  Bills  and 
Notes,  Cent.  Dig.  H  1361,  13C7-1370;  De& 
Dig.  i  452.*] 

t.  Banks  and  Banking  (|  227*)— AurnoBrrr 

or  Cashier — Evidence. 

In  an  action  by  a  bapk  on  a  note,  evidence 
^eld  to  show  that  defendant  in  giving  the  note 
was  aware  that  the  cashier  was  to  withdraw 
his  own  notes  from  the  assets  of  the  bank  and 
substitute  plaintiff's  obligation  instead. 

[EA.  Note. — For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  §  227.*] 

5.  Bills  and  Notes  (8  92*)— Sufficiency  of 
Consideration. 

Plaintiff  was  induced  by  the  cashier  of  a 
bank  to  give  his  note  to  be  substituted  by  the 
cashier  for  notes  of  the  cashier  held  by  the 
bank.  The  note  was  so  substituted,  the  casnier's 
notes  withdrawn,  and  the  excess  of  the  amount 
of  the  plaintiff's  note  over  the  cashier's  obliga- 


tiooB  was  paid  by  tlie  bank  to  the  cashier. 
Beld,  that  the  note  was  supported  by  a  sofficient 
consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  {  92.*] 

6.  Banks  and  Banking  ({  116*)— ArrrHOBrrt 
of  Cashier— Knowledge  or  Cahhieb  Im- 
puted  TO  Bank. 

Defendant,  at  the  request  of  the  cashier  of 
a  bank  who  was  defendant's  partner  in  a  real 
estate  business,  gave  his  note  to  the  caaliier  to 
be  But)stituted  in  the  bank's  assets  for  notes  of 
the  cashier.  He  was  told  by  the  cashier  that 
the  bank  would  not  want  the  cashier's  paper, 
and  that  it  would  not  look  well  to  the  bank  ex- 
aminer, and  he  told  defendant  that  he  would 
never  be  called  upon  to  pay  the  note.  Bev. 
Codes,  {  4001,  makes  it  a  penal  offense  to  know- 
ingly make  false  entries  in  the  books  of  a  bank, 
or  to  knowingly  Bubscril>e,  or  exhibit  false  pa- 
pers with  intent  to  deceive  the  state  bank  ex- 
aminer. Ileld,  that  defendant  was  chargeable 
with  notice  of  ,the  statute,  and  that  it  was  the 
cashier's  purpose  to  violate  it,  and  therefore  the 
knowledge  possessed  by  the  cashier  would  not 
be  imputed  to  the  Imnk,  and  thus  give  it  notice 
that  defendant  received  nothing  for  the  note,  as 
notice  to  an  agent  will  not  be  imputed  to  the 
principal,  where  the  conduct  of  the  agent  is  such 
as  to  raise  a  clear  presumption  tliat  he  would 
not  communicate  the  &ct  in  controversy  to  his 
principal. 

[EM.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  f  116.*] 

Appeal  from  District  Court,  Fergus  Coun- 
ty;  J.  Miller  Smith,  Presiding  Judge. 

Action  by  the  State  Bank  of  Moore  against 
John  B.  Forsyth.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed  and  remand- 
ed, with  directions  to  enter  judgment  In  fa- 
vor of  plaintiff. 

O.  W.  Belden,  for  appellant  Bladcford  & 
Blackford,  for  respondent. 

SMITH,  J.  The  plaintiff  began  this  action 
in  the  district  court  of  Fergus  county  to  re- 
cover judgment  against  the  defendant  on  a 
certain  promissory  note  for  $1,550,  dated 
June  20,  1907,  due  four  months  after  date, 
with  interest  after  maturity  at  the  rate  of 
10  x>er  cent  per  annum.  The  defendant  an- 
swered, admitting  the  corporate  capacity  of 
the  plaintiff,  and  that  the  latter  was  the  own- 
er and  bolder  of  the  note.  He  also  admitted 
the  making  and  delivery  of 'the  note,  but  de- 
nied that  It  was  given  for  a  valuable  consid- 
eration, or  for  any  consideration  whatever. 
By  way  of  affirmative  defense  be  alleged  that 
the  note  was  made  at  the  express  instance 
and  request  of  the  plaintiff,  without  consid- 
eration, and  for  plaintifTs  accommodation. 
He  further  pleaded  in  his  answer  that  at  the 
time  the  note  was  made  and  delivered,  it  was 
agreed  between  him  and  the  plaintiff  that 
he  should  not  be  required  to  pay  the  note, 
and  that  he  should  not  be  in  any  manner  lia- 
ble thereon.  As  a  further  affirmative  defense 
he  alleged  that  the  note  was  procured  by 
plaintiff  through  false  and  fraudulent  rep- 
resentations on  the  part  of  plaintiff's  cashier, 
with  Intent  to  deceive  and  defraud  him.  This 
latter  defense  was  abandoned  at  the  trial. 


•For  other  cuei  lee  same  topic  and  section  NUMBER  in  Doc.  A  Am.  Digs.  19t)7  to  data,  A  Reportor  Ind«z« 
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Tbe  p]alntur  by  replication  denied  Ote  new 
matter  set  fortjb  in  ttie  answer.  Tbe  cause 
was  tried  to  the  district  court  of  Fergus  coun- 
ty sitting  with  a  jury.  A  verdict  was  re- 
turned in  favor  of  tbe  defendant,  and  Judg- 
ment was  entered  thereon.  From  that  Judg- 
ment and  an  order  denying  a  new  trial  tbe 
plaintiff  has  appealed  to  this  court 

Tbe  note  purported  to  have  been  made  for 
value  received.  After  tbe  same  was  Intro- 
duced in  evidence  tbe  plaintiff  rested.  There- 
upon the  defendant  testified,  in  part,  as  fol- 
lows: "This  note  was  made  In  the  bank  at 
Moore,  at  0.  W.  Thurston's  bank.  Thurston 
was  at  that  time  cashier  of  the  banli.  Q. 
How  came  you  to  make  this  note?"  This 
question  was  objected  to  on  the  ground  that 
any  oral  contemporaneous  agreement  would 
tend  to  vary  and  change  tbe  tenor  of  the  note, 
and  because  it  had  not  been  shown  that 
Thurston  was  acting  within  tbe  scope  of  bis 
authority  as  cashier.  The  objection  was  over- 
ruled, and  tbe  witness  continued:  "Well, 
Mr.  Thurston  asked  me  to  make  a  note,  sign 
a  note,  for  $1,500,  and  I  told  him  that  I  did 
not  want  to  siga  tbe  note,  and  he  asked  me 
why,  and  I  told  him  I  could  not  pay  tbe  note 
If  I  was  called  upon  to  do  so.  He  said  that 
tbe  l>ank  would  not  bold  me  responsible.  He 
said  that  bis  paper  would  not,  that  tbe  bank 
would  not  want  bis  paper  in  there,  and  that 
it  would  not  look  well  to  tbe  bank  examiner, 
and  I  told  him  that  was  tbe  condition  un- 
der which  I  would  sign  it;  that  the  bank 
would  not  bold  me  liable  or  responsible  on 
tbe  note,  and  be  said  the  bank  would  never 
ask  me  to  pay  it,  and  that  he  would  look  aft- 
er it  and  that  I  never  need  bother  about  it 
And  I  signed  the  note,  and  be  took  it  and 
turned  it  in  to  the  teller.  I  did  not  receive 
any  of  the  proceeds  of  the  note.  I  was  not 
railed  upon  to  pay  tbe  note  at  tbe  time  of 
maturity.  It  must  have  been  a  month  after 
tbe  note  matured  before  anything  was  said 
about  it  Mr.  Thurston  was  not  still  cashier 
of  tbe  bank.  Mr.  Hedrick,  tbe  cashier  that 
went  In  afterwards,  called  upon  me  to  pay 
the  note.  It  is  supposed  Thurston  got  tbe 
proceeds  of  tbe  note.  Of  course,  at  that  time 
I  didn't  know  whether  be  did  or  not  What 
makes  me  think  he  did  is  because  it  has  been 
shown  that  he  did  to  my  mind.  It  is  through 
matters  subsequently  learned  that  I  imse  my 
answer  that  Thurston  got  the  proceeds  of  the 
note.  Of  my  own  knowledge  I  don't  know 
anything  about  the  matter.  I  had  no  deal- 
ings of  that  sort  with  Thurston  before.  He 
and  I  were  In  tbe  real  estate  business  togeth- 
er at  that  time.  We  were  partners  at  that 
time  in  the  Judith  Basin  Realty  Company.  At 
that  time  I  was  occupying  an  office  in  the 
State  Bank  of  Moore;  I  had  a  back  room. 
The  Judith  Basin  Realty  Company  did  not 
share  any  of  the  proceeds  of  that  note.  I 
did  most  of  tbe  work  of  the  realty  company." 

John  N.  Phillips,  a  former  bookkeeper  and 
teller  of  the" bank,  testified:  "Mr.  Thurston 
was  cashier  of  the  tmnk  until  September  8, 


1007.  When  this  note  wmt  Into  tbe  bank  it 
took  up  three  of  Mr.  Thurston's  cash  items, 
aggregating  $480.48,  which  had  been  running 
some  little  time;  also  two  notes  carried  in 
the  bank  by  Mr.  Thurston,  aggregating  $423.- 
07.  These  notes  were  given  to  the  ba,nk  by 
Thurston,  and  the  proceeds  of  the  Forsyth 
note^  or  part  of  it  took  up  those  two  notes. 
Four  drafts  issued  by  tbe  bank  on  June  20, 
1907,  through  Mr.  Thurston,  aggregating  $51.- 
40,  were  also  paid  by  Thurston  from  the  pro- 
ceeds of  tbe  note.  Part  of  the  other  proceeds 
of  this  note  went  to  the  credit  of  Mr.  Thurs- 
ton's account  and  be  took  cash  for  some  of  it. 
Under  date  of  June  20,  1907,  Thurston's  ac- 
count shows  a  credit  of  $400.  That  $400  came 
from  the  proceeds  of  the  Forsyth  note.  Tbe 
balance  was  taken  in  cash.  While  I  was  em- 
ployed in  tbe  bank,  Mr.  Thurston  had  charge 
of  making  tbe  loans;-  that  was  principally 
his  work.  He  made  all  kinds  of  loans.  He 
made  loans  as  large  as  the  capital  of  the  bank 
would  stand.  I  don't  think  be  consulted  any 
of  the  directors  of  the  bank.  I  know  posi- 
tively that  on  certain  loans  he  did  not  con- 
sult with  other  directors  of  tbe  bank.  As 
long  as  he  bad  charge  of  tbe  bank  he  pursued 
that  line  of  conduct,  or  making  loans  of  that 
character  and  size  without  consulting  the 
other  directors  or  officers  of  tbe  bank.  He 
bad  charge  of  the  promissory  notes  taken  by 
the  bank.  In  making  payments  of  notes  no 
one  was  consulted  but  the  cashier.  I  didn't 
consult  any  one  except  Thurston.  If  be  was 
away  I  used  my  own  Judgment  In  the  mat- 
ters. The  bank  bad  a  manager.  Mr.  Thurs- 
ton was  tbe  manager.  The  directors  of  tbe 
bank  held  meetings  once  a  year,  6n  the  1st 
of  January.  Tbey  never  held  any  meetings 
after  that,  until  September  of  the  year  1907. 
Mr.  Hauck,  the  president  of  tbe  bank,  was 
about  the  bank  there  quite  often,  protuibly 
twice  a  week,  or  once.  He  usually  came  into 
the  bank  and  talked  a  little  while  and  wait 
out  again.  Mr.  Thurston  issued  tbe  drafts 
of  the  bank  exclusively.  He  made  the  loans 
if  he  was  there.  If  be  was  away,  I  made 
them  In  his  place.  Mr.  Thurston  used  his 
own  Judgment  in  making  loans.  There  was 
no  one  there  for  him  to  consult  with.  It  wax 
the  custom  to  make  loans  immediately  upon 
application.  A  great  many  promissory  notes 
were  taken  without  security.  Notes  were 
usually  taken  by  Thurston  without  consult- 
ing any  one  else.  The  president  of  the  bank 
resided  10  miles  from  Moore,  and  the  vice 
president  resided  60  miles  away.  Thurston 
was  in  charge  of  the  bank  as  manager  on 
June  20,  1907.  This  note  came  to  tbe  bank 
In  tbe  usual  course  of  business.  Thurston 
brought  It  to  me.  The  rest  of  the  banking 
force  were  working  under  him.  He  over- 
looked their  work.  He  had  charge  of  the 
moneys." 

At  the  close  of  defendant's  case  tbe  plain- 
tiff moved  for  a  directed  verdict  in  Its  favor. 
The  motion  was  overruled.  Thereupon  John 
C.  Hauck,  tbe  president  of  tbe  bank,  was 
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called  as  a  witness  for  the  plaintiff.  Be  said : 
"I  was  superrlsor  of  the  affairs  of  the  bank 
during  the  year  1907.  Every  once  in  a  while 
we  woQld  go  over  the  accounts  and  check 
them  all  up,  I  and  Mr.  Warr,  the  cashier  of 
the  Bank  of  Fergus  County.  'We  did  that  for 
about  four  months  after  the  bank  was  start- 
ed, and  then  we  done  It  off  and  on  ever  since 
up  to  the  time  Thurston  left  I  went  through 
ererythlng  that  was  In  the  bank  several  times 
in  the  two  years,  about  five  or  six  times  I 
should  Judge.  That  was  when  Thurston  had 
charge  of  the  bank.  I  never,  as  president, 
authorized  Thurston  to  make  any  collateral 
agreements  that  the  paper  of  the  bonk  should 
not  be,  or  was  not  to  be,  collected.  I  don't 
think  we  directors  had  any  meetings  in  the 
spring  and  summer  of  1007." 

At  the  close  of  all  the  testimony,  the  plain- 
tiff's counsel  requested  the  court  to  charge 
the  Jury  that,  if  the  State  Bank  of  Moore 
paid  any  consideration  for  the  note,  their 
verdict  must  be  for  the  plaintiff,  and  also 
that  the  alleged  oral  agreement  of  Thurston 
that  the  defendant  would  not  be  called  upon 
to  pay  the  note  was  no  defense  to  the  action. 
The  court  refused  the  requests.  Over  ap- 
propriate objection  by  the  plaintiff,  the  court 
advised  the  Jury  that,  as  between  the  maker 
and  payee  of  a  promissory  note,  oral  evidence 
touching  the  consideration  thereof  could  be 
considered  by  them,  and  that  if  they  found 
that  the  defendant  received  no  consideration, 
and  that  the  note  was  made  for  the  accom- 
modation of  the  plaintiff,  their  verdict  should 
be  for  the  defendant.  The  Jury  was  also  In- 
structed, without  objection,  that:  "If  Thurs- 
ton owed  to  or  borrowed  from  the  plaintiff 
the  amount  of  the  note  sued  upon,  and  If, 
at  the  request  of  Thurston,  the  defendant 
gave  to  the  plaintiff  the  note  sued  upon  In 
satisfaction  of  such  indebtedness  of  Thurs- 
ton, to  the  plaintiff,  and  the  plaintiff  accepted 
the  note  as  such  satisfaction,  then  the  note 
was  given  upon  sufficient  consideration,  and 
the  plaintiff  ts  entitled  to  recover  the  amount 
due  on  the  note." 

The  court  also  gave  to  the  Jury  Instruction 
No.  3,  as  follows:  "The  court  Instructs  the 
Jury  that  the  burden  of  proof  was  on  the 
plaintiff  to  show  that  the  note  was  given  up- 
on a  valuable  consideration,  and  that,  if  that 
was  doubtful  upon  the  whole  evidence,  plain- 
tiff could  not  recover ;  that  the  admission  by 
the  defendant  of  the  execution  of  the  note 
and  Its  production  In  evidence  made  a  prima 
fade  case  for  the  plaintiff  upon  which  the 
Jury  might  find  a  verdict  for  plaintiff,  un- 
less the  defendant  Introduced  evidence  which 
showed  that  it  was  not  given  for  a  valuable 
consideration,  or  evidence  to  render  it  doubt- 
ful In  the  minds  of  the  Jury  whether  it  was 
given  on  a  valuable  consideration,  and  that 
If  not  so  given,  or  If  it  was  doubtful  whether 
it  was  given  for  a  valuable  consideration,  the 
plaintiff  could  not  recover."  Plaintiff  object- 
ed to  this  instruction,  for  the  reason  that  It 
placed  the  burd^i  of  proving  the  considera- 


tion for.  the  note  npon  plaintiff,  whereas  the 
burden  of  showing  a  failure  of  consideration 
was  upon  defendant;  also  because  the  in- 
struction is  in  conflict  with  Instruction  No.  9, 
which  reeds  as  follows:  "(9)  Too  are  In- 
structed that  the  note  sued  upon  In  this  case 
imports  a  consideration,  and  the  burden  of 
showing  a  want  of  consideration  suffld^it  to 
support  a  written  instrument  lies  with  the 
party  seeking  to  invalidate  It" 

Instruction  No.  7  reads  as  follows:  "The 
court  Instructs  the  Jury  that,  If  you  find  from 
the  evidence  that  the  defendant  signed  the 
note  sued  npon  in  this  case  as  an  accommo- 
dation maker  for  the  plaintiff,  and  delivered 
the  note  to  the  plaintiff,  or  one  of  Ita  officers 
for  the  bank,  the  defendant  cannot  be  held 
liable  thereon,  no  matter  how  the  bank  may 
have  dealt  with  the  note,  so  long  as  it  re- 
tained ownership  and  control  thereof;  and, 
even  though  you  find  that  the  bank,  after  the 
note  was  delivered  to  it  gave  Thurston  the 
benefit  of  the  whole  or  a  part  of  it,  this  foct 
would  not  render  defendant  liable  on  the 
note."  This  instruction  was  also  objected  to 
for  several  reasons;  among  others,  that  It 
conflicts  with  Instructions  8, 10,  and  11,  givei 
by  the  court  These  latter  Instmctlons  read 
as  follows: 

"No.  8.  If  you  find  from  the  evidence  that 
the  note  in  question  was  made,  executed,  and 
delivered  to  the  State  Bank  of  Moore  by 
John  Forsyth,  for  the  accommodation  of  Mr. 
Thurston,  and  that  Thurston  received  the 
benefits  therefrom,  then  you  must  find  for  the 
plalnUff." 

"No.  10.  The  plaintiff  In  this  acUon  to  a 
corporation,  and  you  are  Instructed  that  a 
corporation  Is  bound  by  the  acta  of  ita  offi- 
cers or  agents  only  so  far  as  they  act  vrlthin 
the  scope  of  their  authority.  In  this  action, 
the  burden  is  upon  the  defendant  to  prore 
by  a  preponderance  of  the  evidence  that  in 
making  the  oral  agreement.  If  yon  believe 
that  -such  oral  agreement  was  made^  Thnrs- 
ton,  the  cashier  of  the  plaintiff,  was  acting 
within  the  scope  of  his  authority  as  such 
cashier,  or  that  such  agreement  was  subse- 
quently ratified  by  the  plaintiff  In  the  action. 
If  the  defendant  has  failed  to  prove  these 
allegations  by  a  preponderance  of  the  testi- 
mony, your  verdict  should  be  for  the  plaintiff. 

"No.  11.  In  this  action  the  defendant 
dalms,  among  other  things,  that  the  note 
sued  upon  was  made  for  the  accommodation 
of  the  plaintiff.  Jon  are  Instructed  that  an 
accommodation  party  Is  one  who  has  signed 
the  instrument  as  maker,  drawer,  acceptor, 
or  Indorser  without  receiving  any  viuns  there- 
for, and  for  the  purpose  of  lending  his  name 
to  some  other  person.  Such  a  person  is  lia- 
ble on  the  instrument  to  a  holder  for  value 
notwithstanding  such  holder,  at  the  time  of 
taking  an  instrument,  knew  him  to  be  only 
an  accommodation  party." 

We  think  the  fosegoing  extracts  from  the 
instructions  fairly  Illustrate  the  theory  upoa 
which  the  case  was  tried,  and  that  the  mo- 
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Ions  and  exceptions  of  counsel  for  appellant 
ire  sufficient  to  raise  the  vital  questions  ar- 
^ed  in  tills  court.  We  sball  not  analyze  the 
nstruetlons,  bat  -will  content  onrselves  with 
he  statement  that,  assuming  tliat  they  cor- 
■ectly  state  the  law,  the  Jury  failed  to  follow 
hem.  The  testimony,  however.  Is  practically 
incontradlcted.  There  Is  no  conflict  In  es- 
«ntial8,  and,  in  our  judgment,  but  one  in- 
erence  may  be  drawn  from  It.  Therefore 
he  cause  should  not  llare  been  submitted  to 
he  Jury.  The  court  should  have  directed  a 
erdict  for  the  plaintiff. 

1.  The  first  question  arising  is  whether  the 
Icfeuse  of  want  of  consideration  in  the  note, 
>leaded  and  attempted  to  be  Interposed  by 
he  defendant,  was  a  valid  one.  In  the  case 
>f  Hlggins  V.  Ridgway,  153  N.  T.  180,  47  N. 
S.  32,  the  Court  of  Appeals,  after  a  review 
f  the  New  York  cases  on  the  subject,  held 
hat  it  was  a  valid  defense  to  the  enforce- 
aent  of  a  promissory  note  against  the  maker, 
(y  the  party  to  whom  It  was  delivered,  that 
he  note  was  without  consideration,  and  was 
lelivered  upon  the  condition  that  the  maker 
hould  not  be  held  liable  thereon.  To  the 
ame  effect  are  the  rulings  of  the  courts  tn 
{reneman  v.  Furnlss,  90  Pa.  186.  35  Am.  Rep. 
SI;  Burke  v.  Duhiney,  153  U.  S.  228,  14 
;up.  Ct.  8i6,  38  I*  Ed.  898 ;  Benton  v.  Mar- 
In,  52  N.  Y.  570;  Garfield  National  Bank  v. 
JolweU,  57  Hun,  169,  10  N.  Y.  Supp.  864; 
Simmons  v.  Thompson,  29  App.  Div.  559,  51 
r.  Y.  Supp.  1018;  McFarland  v.  Sikes,  54 
tenn.  250,  7  Atl.  408,  1  Am.  St  Rep.  Ill; 
uilllard  v.  ChafTee,  92  N.  Y.  529;  Schlndler 
;  Muhlhelser,  45  Conn.  153.  In  the  case  of 
'acoma  Mill.  Co.  v.  Sherwood,  11  Wash.  492, 
0  Pac.  977,  cite^  by  appellant  In  opposition 
o  the  principle  laid  down  in  the  foregoing 
ases,  it  appeared  that  there  was  a  consider- 
tlon  for  the  note  In  question,  and  the  court 
aid:  "The  law  will  not  permit  the  maker  of 

note,  where  there  Is  a  consideration,  to 
how  an  oral  agreement  that  he  was  not  to 
e  liable  at  all  on  the  note."  Appellant  also 
Ites  the  case  of  Dolson  v.  De  Ganahl,  70  Tex. 
20.  8  S.  W.  321,  but  In  that  case  the  court 
aid:  "The  note  fixes  the  obligation  of  the 
ppellant  to  pay,  and  his  pleadings  leave 
pen  to  blm  only  the  defense  that  It  was  ex- 
cuted  without  consideration.  Evidence  tend- 
ig  to  support  that  defense  Is  admissible.'' 
'be  court  then  proceeded  to  show  that  there 
aa  a  valid  consideration  for  the  note.  The 
ase  of  Davy  v.  Kelley,  66  Wis.  432,  29  N.  W. 
32,  Is  also  called  to  oar  attention.  In  that 
&se  It  was  held  that  evidence  of  a  contem- 
oraneous  oral  agreement  between  the  par- 
es to  a  note  that  it  was  not  to  be  enforced 
3  between  them  Is  Inadmissible.  But  the 
pinion  of  the  court,  by  Mr.  Justice  Taylor, 
Iscloses  the  fact  that  It  was  finally  deter- 
ilned  tbat  the  note  In  suit  was  given  upon 
jfBclent  consideration.  We  are  of  opinion 
int.  In  view  of  the  authorities,  and  In  prin- 
iple.  the  rule  laid  down  by  the  New  York 
ourt  of  Appeals,  In  Hlggins  v.  Ridgway,  su- 


pra. Is  founded  In  sound  reason,  and  that  the 
court  below  properly  followed  the  same. 

2.  Was  the  bank  bound  by  the  representa- 
tions of  its  cashier  that  defendant  should  not 
be  called  upon  to  pay  the  note?  The  Su- 
preme Court  of  the  United  States,  in  Martin 
v.  Webb,  110  U.  S.  7,  3  Sup.  Ct.  428,  28  L. 
Ed.  49,  held  that,  although  a  cashier  of  a 
bank  ordinarily  has  no  power  to  bind  the 
bank  except  In  the  discharge  of  his  custom- 
ary duties,  and  although  the  ordinary  busi- 
ness of  a  bank  does  not  comprehend  a  con- 
tract made  by  a  cashier,  without  delegation 
of  power  from  the  board  of  directors.  Involv- 
ing the  payment  of  money  not  loaned  by  the 
bank  In  the  customary  way,  nevertheless  It 
may  be  Inferred  from  the  general  manner 
In  which,  for  a  period  sufficiently  long  to  es- 
tablish a  settled  course  of  business,  he  has 
been  suffered  by  the  directors,  without  inter- 
ference or  inquiry,  to  conduct  the  affairs  of 
the  bank ;  and,  when  during  a  series  of  years, 
or  in  numerous  business  transactions,  he  has 
been  permitted,  in  his  official  capacity  and 
without  objection,  to  pursue  a  particular 
course  of  conduct^  It  may  be  presumed,  as  be- 
tween the  bank  and  those  who  in  good  faith 
deal  with  it  upon  the  basis  of  his  authority 
to  represent  the  corporation,  that  he  has  act- 
ed In  conformity  with  instructions  received 
from  those  who  have  the  right  to  control  its 
operations.  The  matter  involved  was  a  legit- 
imate transaction,  from  which  the  bank  de- 
rived an  advantage.  It  will  be  observed  that 
the  principle  of  estoppel  in  pais  was  thus  in- 
voked against  the  bank. 

Again,  the  Supreme  Court  of  the  United 
States,  in  Savings  Bank  t."  County  Bank,  95 
U.  S.  557,  24  L.  Ed-  490,  said:  "OrdlnarUy 
the  cashier,  being  the  ostensible  executive 
officer  of  a  bank,  is  presumed  to  have,  in  the 
absence  of  positive  restrictions,  all  the  power 
necessary  for  such  an  officer  in  the  transac- 
tion of  the  legitimate  business  of  banking; 
•  •  •  but  certainly  he  is  not  presumed  to 
have  power,  by  reason  of  his  official  position, 
to  bind  his  bank  as  an  accommodation  in- 
dorser  of  his  own  promissory  note.  Such  a 
transaction  would  not  be  within  the  scope  of 
his  general  powers;  and  one  who  accepts  an 
indorsement  of  that  character,  if  a  contest 
arises,  must  prove  actual  authority  before 
he  can  recover.  There  are  no  presumptions 
in  favor  of  such  a  delegation  of  power."  Mr. 
Thompson  in  his  work  on  Corporations  (vol- 
ume 2  [2d  Ed.]  S  1532)  says:  "The  principal 
limitation  upon  the  powers  of  a  cashier  is 
that  his  acts  must  be  within  his  ordinary 
duties.  It  cannot  be  assumed  that  he  is  au- 
thorized to  do  every  act  within  the  powers  of 
the  bank.  His  Implied  authority  is  limited 
to  acts  done  in  the  usual  and  ordinary  course 
of  business,  and  cannot  be  extended  to  cover 
unusual'  and  extraordinary  transactions.  For 
the  transaction  of  such  business,  special  au- 
thority must  be  conferred  upon  blm  by  the 
directors."  In  volume  1  of  Morse  on  Banks 
&  Bankhig  (4th  Ed.,  Parsons)  |  167,  we  find 
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this  statement:  "It  can  never  be  pretended 
that  be  [the  cashier]  has  any  incidental  pow- 
ers to  bind  the  bank  by  declarations  or  ad- 
missions which  are  made  beyond  the  scope  of 
bis  duties.  Thus,  his  statement  or  promise 
glv«i  to  a  person  who  Is  about  to  put  his 
name  aa  Indorser  upon  a  note  which  the 
bank  has  agreed  to  discount,  to  the  effect  that 
such  person  will  not  be  held  liable  or  shall 
not  be  looked  to  by  the  bank,  is  altogether 
Inoperative  and  void  as  an  undertaking  of  the 
bank."  See,  also,  Bolles,  Modem  Law  of 
Banking,  p.  301. 

In  the  case  of  Bank  of  the  United  States 
V.  Dunn,  6  Pet  51,  8  L.  Ed.  310,  the  defend- 
ant offered  to  prove  that  the  cashier  and 
president  of  the  bank  gave  him  to  understand 
that  if  he  indorsed  the  note  in  suit,  he  would 
incur  no  risk'  or  responsibility.  The  court 
said:  "The  most  decisive  objection  to  the 
evidence  is  that  the  agreement  was  not  made 
with  those  persons  who  have  power  to  bind 
the  bank  in  such  cases.  It  Is  not  the  duty 
of  the  cashier  and  president  to  make  such 
contracts,  nor  have  they  the  power  to  bind 
the  bank  except  In  the  discharge  of  their 
ordinary  duties."  In  Bank  of  the  Metropolis 
V.  Jones,  8  Pet.  10,  the  court  said:  "It  is  un- 
necessary to  add.  in  this  case,  as  was  stated 
by  the  court  In  Bank  v.  Dunn,  that  the  offi- 
cers of  the  bank  had  no  authority,  as  agents 
of  the  bank,  to  bind  it  by  the  assurances 
which  they  gave."  In  the  Jones  Case  It  ap- 
peared that  the  president  of  the  plaintiff 
bank  had  assured  the  indorser,  through  the 
maker,  that  he  would  Incur  no  responsibility 
on  the  note  on  account  of  the  fact  that  cer- 
tain property,  which  could  be  subjected  to 
its  payment,  was  very  valuable.  In  the  case 
of  Thompson,  as  Receiver,  v.  McKee,  Q  Dak. 
172,  87  N.  W.  367,  the  facts  were  these:  Mc- 
Kee went  to  the  First  National  Bank  of 
SIouz  Falls  to  identify  one  Wolf,  and  at  the 
request  of  the  cashier  wrote  his  name  on 
the  back  of  a  draft,  the  cashier  assuring 
him  that  he  should  not  be  liable  on  It;  his 
name  being  wanted  merely  to  show  who 
identified  Wolf.  McKee  afterwards  gave  his 
note  to  the  Imnk.for  the  amount  of  the  draft 
it  had  cashed,  with  an  understanding  with 
the  cashier  that  bis  liability  on  the  note 
should  not  be  greater  than  it  was  on  the 
draft,  and  he  subsequently  renewed  this  note, 
with  a  similar  understanding  with  the  presi- 
dent and  cashier.  The  court  held  that  the 
facts  constituted  no  defense,  for  the  reason 
that  the  president  and  cashier  had  no  au- 
thority to  make  any  such  contract.  Mr.  Jus- 
tice Spencer,  speaking  for  the  court,  said: 
"It  has  been  repeatedly  held  by  the  liighest 
Judicial  tribunals  that  officers  of  banlcs  have 
not  the  power  to  excuse  or  limit  the  legal 
obligations  of  persons  to  the  banks  they  rep- 
resent,  by  agreeing  with  them  that  they 
shall  not  be  held  liable  or  called  upon  to  pay 
the  obligations  which  they  make,  either  as 
principal  debtors  or  accommodation  makers' 


or  indorsers,  and  on  the  credit  of  which  tlie 
bank  lias  parted  with  its  funds."  In  the 
case  of  Claflin  v.  Farmers'  &  Citizens'  Bank, 
25  N.  y.  293,  It  was  held  that  the  general 
authority  of  tbe  president  of  a  bank  to  cei^ 
tify  checks  drawn  upon  it  does  not  extend 
to  checks  drawn  by  himself.  The  Supreme 
Judicial  Court  of  Massachusetts,  in  InsUtn- 
tlon  y.  Slack,  6  Gush.  (Mass.)  408,  held  that 
the  treasurer  of  an  Incorporated  Institution 
for  savings  has  no  a\itborIty,  as  such,  and 
without  being  specially  authorized  thereto, 
to  execute  a  release  in  the  name  of  tlie  cor- 
poration. In  Gallery  v.  Bank,  41  Mich.  109, 
2  N.  W.  Ids,  32  Am.  Bep.  149,  it  was  shown 
that  one  Irwin  was  president  of  the  bank 
and  also  of  a  railway  company.  With  other 
directors  of  the  railway  company  be  made  a 
note  to  tbe  bank.  Evidence  was  introduced 
tending  to  prove  that  the  note  was  not  to  be 
paid  by  tbe  makers  thereof,  but  only  from 
the  assets  or  funds  of  the  railroad  company. 
It  was  claimed  that  Irwin,  as  president  of 
the  bank,  consented  to  an  arrangement  by 
which  the  debt  was  assumed  by  a  third  per- 
son and  the  makers  released.  The  court 
said:  "Even  had  he  [Irwin]  assumed  to  act 
for  and  represent  the  bank,  being  liable  as 
maker  and  indorser,  he  could  not  consent 
to  bis  own  release  and  that  of  his  co-makers 
and  bind  tbe  bank  thereby.  That  he  could 
not  act  in  such  a  double  and  antagonistic 
capacity  is  well  settled  in  this  state."  See. 
also,  Payne  v.  Bank,  0  Smedes  &  M.  Qliss.) 
24;  Bank  v.  Hart;  37  Neb.  197,  55  N.  W.  631. 
20  L.  R.  A.  78%  40  Am.  St  Rep.  479 ;  Bank 
T.  Reed,  Watts  &  S.  (Pa.)  101;  Hodge's  Ex- 
ecutor V.  Bank,  22  Ornt  (Va.)  51;  Bank  v. 
Haskell,  51  N.  H.  116,  1^  Am.  Rep.  68;  Sav- 
ings Ass'n  V.  Sailor,  63  Mo.  24;  Sandy  River 
Bank  v.  Merchants',  etc..  Bank,  1  Blss.  146, 
Fed.  Cas.  No.  12,309;  Ellis  v.  Bank,  22  R  L 
565,  48  Atl.  036;  German  Savings  Bank  v. 
Des  Moines  National  Bank,   122  Iowa,  737, 

98  N.  W.  606;  Mendel  v.  Boyd,  71  Neb.  667, 

99  N.  W.  493. 

The  testimony  shows  that  the  transaction 
in  controversy  was  an  isolated  one.  The  de- 
fendant testified  that  he  had  previously  liad 
no  dealings  of  the  kind  with  Thurstoo.  No 
question  of  estoppel  is  involved.  Hauck  tes- 
tified that  he,  as  president,  had  never  an- 
thorized  the  cashier  to  make  the  arrangement 
testified  to  by  the  defendant,  and  tb^e  Is  no 
evidence  that  the  board  of  directors  did  so. 
We  conclude,  therefore,  that  the  promise  of 
Thurston  was,  on  its  face,  beyond  the  scope 
of  his  authority,  and  that  tbe  defendant  was 
chargeable  with  notice  thereof.  We  hold  that 
the  cashier  of  a  bank,  by  virtue  of  Ids  office, 
has  no:  authority  to  make  such  an  arrange- 
ment as  that  testified  to  by  the  defendant, 
and  that  whoever  accepts  such  an  agreement 
and  acts  upon  it  does  so  at  his  iierll. 

3.  But  it  is  contended  that  the  note  was  in 
fact  given  without  consideration.  If  so,  tlda 
was  an  available  defense  against  the  payee, 
regardless  of  whether  the  cashier  tiad  ao- 
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tborlty  to  proioiee  that  defendant  should  not 
be  called  npon  to  pay.  The  testimony  Bbows 
conclusively  that  the  plaintiff  in  fact  parted 
with  full  consideration  for  the  note,  and,  to 
onr  minds,  the  evidence  of  the  defendant  him- 
self proves  that  a  valid  consideration  passed, 
and  that  he  was  aware  of  the  fact  that  cer- 
tain assets  of  the  bank  were  to  be  withdrawn 
and  his  note  snbstltuted  in  place  thereof  at 
the  time  he  executed  and  delivered  the  same. 
How  otherwise  can  his  statement  that  "the 
twnk  would'  not  want  to  have  Thurston's  pa- 
per In  there"  be 'explained?  The  only  rea- 
sonable construction  to  be  placed  npon  bis 
testimony  is  that  be  knew  that  Thurston  was 
personally  desirous  of  withdrawing  bis  pa- 
per. But  it  is  immaterial  what  phraseology 
was  employed.  The  very  fact  that  Thurston 
proposed  to  withdraw  his  own  paper  was  no- 
tice to  the  defendant  that  he  was  acting  for 
himself. 

And  there  are  other  reasons  why  the 
judgment  cannot  stand.  The  whole  trans- 
action shows  on  its  face  that  Thurston  was 
in  fact  acting  for  himself,  and  not  for  the 
bank,  and  that  the  defendant  either  knew 
the  fact,  or  should  have  known  it.  Thurs- 
ton was  engaged  In  a  palpable  attempt  to 
defraud  the  bank  of  which  be  was  cashier, 
and  the  defendant  by  his  acts  made  it  pos- 
sible for  blm  to  consummate  the  fraud. 
In  the  case  of  Pauly  v.  O'Brien  (G  O.)  69 
Fed.  460,  Judge  Ross  said:  "It  is  said  for 
■the  defendant  that  the  note  sued  on  was 
without  consideration.  Not  so,  according  to 
the  agreed  statement  of  facts,  for  it  is 
there  stated  that  it  was  executed  In  place 
of  and  to  take  up  the  note  of  Naylor,  then 
represented  by  the  bank  officers  to  be  past 
due  and  to  be  secured  by  collaterals  which 
were  believed  to  be  ample  to  pay  It,  and 
which  they  represented  the  bank  wanted  to 
get  'out  of  the  past-due  notes,'  and  which 
together  with  the  collaterals  were  to  -stand 
as  collateral  to  the  note  executed  by  the 
defendant,  upon  the  execution  of  "which  the 
Naylor  note  was  entered  as  paid  on  the 
books  of  the  bank,  and  the  defendant's  note 
was  entered  thereon  'as  a  discount  for  Its 
face.'  It  thus'  appeared  that  the  defendant 
executed  his  first  note,  subsequently  renew- 
ing It  from  time  to  time,  and  ultimately  by 
the  note  in  suit,  for  the  purpose  of  hav- 
ing It  take  the  place  of  the  Naylor  note, 
which,  together  with  the  collaterals,  'were 
to  be  collateral  to  the  note'  given  by  him. 
If,  however,  this  was  not  really  the  case, 
but  that,  in  truth,  the  transaction  was  a 
mere  trick  to  make  It  appear  to  the  gov- 
ermnent  and  to  the  creditors  and  stock- 
holders of  the  bank  that  It  had  a  valuable 
note  ■wbea  In  fact  it  did  not  have  one,  the 
result  most  be  the  same;  for,  when  par- 
ties employ  legal  instruments  of  an  oblig- 
atory character  for  fraudulent  and  deceit- 
ful purposes,  it  is  sound  reason,  as  well  as 
pure  justice,  to  leave  him  bound  who  has 
bound  himself.     It  will  never  do  -  for  t^e 


courts  to  hold  that  the  ofScers  of  a  bank, 
by  the  connivance  of  a  third  party,  can 
give  to  it  the  semblance  of  solidity  and  se- 
curity, and,  when  its  insolvency  is  disclos- 
ed, that  -the  third  party  can  escape  the  con- 
sequences of  his  fraudulent  act.  It  would 
require  more  credulity  than  I  possess  to  be- 
lieve that  the  defendant,  when  bis  brother, 
who  was  the  bookkeeper  of  the  bank,  came 
to  him  with  the  proposition  of  its  vice  pres- 
ident, in  its  every  suggestion  and  essence 
dec^tive  and  fraudulent,  did  not  know  its 
true  character  and  purpose.  So  far  as  ap- 
pears, Naylor  was  a  total  stranger  to  him. 
Why  shonid  he  execute  his  note  to  take  up 
the  note  of  Naylor?  What  moved  him  to 
do  It,  except  to  enable  the  officers  of  the 
bank  to  supplant  the  overdue  note  of'  Nay- 
lor with  a  live  note,  which  he  now  insists 
was  without  consideration  and  purely  vol- 
untary, but  which  enabled  the  bank  officers 
to  make  a  deceptive,  and  therefore  frav>d- 
ulent,  showing  of  assets?" 

In  the  case  of  Allen  v.  First  National 
Bank.  127  Pa.  51,  17  AU.  886,  14  Am.  St  Bep 
829,  the  facts  were  these:  The  bank  brought 
an  action  to  recover  the  sum  of  $5,000  al- 
leged to  be  due  on  a  promissory  note.  The 
defendant  offered  to  prove  that  Beecher,  tb» 
cashier  of  the  bank,  came  to  him  at  the  post 
office  and  said  that  the  bank  was  carryinf 
for  hla  firm  of  Beecher  &  Copeland  a  quan- 
tity of  oil  certificates.  In  excess  of  what  they 
were  permitted  to  carry  for  one  firm  under 
the  laws  of  the  United  States,  and  that  the 
bank  desired  to  have  the  oil  carried  In  the 
name  of  other  parties,  so  as  to  make  an  ap- 
pearance of  compliance,  with  the  law,  and  for 
that  purpose  he  asked  the  defendant  to  be 
come  the  maker  of  a  note  for  $5,000,  to  be. 
secured  by  5,000  barrels  of  oil  that  the  bank 
was  carrying  for  Beecher  &  Copeland;  and, 
In  compliance  with  this  request,  Allen  execut- 
ed the  note  without  other  consideration,  and 
with  the  express  agrreement  that  he  should 
not  be  held  liable  thereon.  The  trial  court 
directed  a  verdict  for  the  plaintiff  bank.  On 
appeal  the  Supreme  Court  said:  "Assuming 
all  the  facts '  covered  by  the  offers  to  have 
been  proved,  they  would  not  have  amounted 
to  a  defense  as  against  the  bank.  The  whole 
confusion  in  the  case  grows  out  of  the  fact 
that  Mr.  Beecher  was  at  the  same  time  a 
member  of  the  firm  of  Beecher  &  Copeland 
and  cashier  of  the  bank.  The  effort  here  is 
to  make  the  bank  responsible,  not  merely  for 
matters  done  In  the  scope  of  his  duties  as 
cashier,  or  by  authority  of  the  bank,  but  also 
for  his  acts  and  declarations  done  or  made  in 
the  pursuit  of  his  private  business.  His  In- 
terview with  the  defendant  at  the  post  office 
can  only  be  taken  as  an  effort  on  his  part  to 
procure  accommodation  paper  to  the  amount 
of  $5,000  to  take  up  a  like  amount  of  his 
firm's  paper  at  the  bank.  In  some  way  his 
firm  had  obtained  a  larger  line  of  discount 
at  the  bank  than  Is -permitted  by  the  general 
banking  law;  the  bank  examiner  was  expect- 
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ed  soon,  and  It  became  necessary  for  defend- 
ant's firm  to  retire  some  of  its  paper.  It  was 
equally  necessary,  perbaps,  for  tbe  bank;  and 
(the  defendant  as)  its  easbter  must  bave 
been  fully  aware  of  tbe  Importance  of  getting 
tbe  account  of  his  own  Arm  in  proper  condi- 
tion. He  succeeded  in  procuring  from  the  de- 
fendant bis  note  for  $5,000  to  replace  a  like 
amount  of  his  Arm's  paper,  with  an  assurance 
that  tbe  defendant  should  never  t>e  called  up- 
on to  pay  it."  The  case  of  Simmons  t. 
Thompson,  29  App.  DIt.  539,  51  N.  T.  Supp. 
1018,  is  called  to  our  attention  by  the  learned 
counsel  for  the  respondent.  In  that  case, 
however,  the  court  held  that  the  vice  presi- 
dent of  tbe  Loan  &  Trust  Company  who  in- 
duced the  defendant  to  make  the  note  in  suit, 
by  representations  that  he  should  not  be  held 
liable  upon  It,  was  apparently  clothed  with 
authority  in  the  premises;  the  facts  show 
that  he  was  actually  engaged  in  carrying  for- 
ward a  transaction  which  was  benehcial  to 
bis  principal,  and  also  that  the  corporation 
had  ratified  his  acts.  Tbe  question  of  con- 
sideration as  arising  from  the  detriment  to 
the  trust  company  which  advanced  money  on 
tbe  note  is  not  mentioned  In  the  majority 
opinion,  but  is  quite  clearly  shown  by  the  dis- 
senting opinion  of  Mr.  Justice  Ingiuham. 
Aside  from  this,  we  do  not  regard  tbe  doc- 
trine laid  down  by  tbe  court  in  that  case  as 
a  healthy  one.  It  loses  sight  of  the  rights  of 
Innocent  stockholders  and  depositors  in  banks 
altogether,  and  relieves  a  party  who,  by  af- 
firmative action,  has  brought  about  tbe  un- 
fortunate condition  in  which  be  finds  him- 
self. 

But  It  is  contended  that  the  knowledge  pos- 
sessed by  Thurston  is  to  be  imputed  to  the 
l>ank,  and  therefore  the  latter  had  notice  that 
Forsyth  received  nothing  for  the  note.  The 
correct  rule  on  this  subject  is,  we  think,  laid 
down  in  Innerarity  t.  Bank,  139  Mass.  332,  1 
N.  E.  282,  52  Am.  Rep.  710,  as  follows: 
"While  the  knowledge  of  an  agent  Is  ordi- 
narily to  be  imputed  to  tbe  principal,  it  would 
appear  now  to  be  well  established  that  there 
Is  an  exception  to  the  construction  or  imputa- 
tion of  notice  from  the  agent  to  the  principal 
in  case  of  such  conduct  by  the  agent  as  raises 
a  clear  presumption  that  he  would  not  com- 
municate the  fact  in  controversy,  as  where 
the  communication  of  such  a  fact  would  nec- 
essarily prevent  the  consummation  of  a  fraud- 
ulent scheme  which  the  agent  was  engaged 
in  perpetrating.  •  •  *  A  bank  •  •  • 
can  only  act  through  agents,  and  it  is  gener- 
ally true  that,  if  a  director  who  has  knowl- 
edge of  the  fraud  or  illegality  of  the  transac- 
tion acts  for  the  bank,  as  in  discounting  a 
note,  his  act  is  that  of  the  twnk,  and  it  is 
affected  by  his  knowledge.  •  •  •  But  this 
principle  can  have  no  application  where  the 
director  of  the  bank  is  tbe  party  himself  con- 
tracting with  it.  In  such  case  tbe  position 
bn  assumes  conflicts  entirely  with  the  idea 
that  h^e  represents  the  Interests  of  the  bank. 
To    bold    otherwise    might    sanction    gross 


frauds,  by  imputing  to  the  bank  a  knowledge 
those  properly  representing  it  could  not  have 
possessed."  See,  also.  State  Savings  Bank  of 
loula  V.  Montgomery,  126  Mich.  327,  85  N.  W. 
879. 

In  tbe  case  at  bar  we  have  only  to  consid- 
er the  effect  of  the  testimony  to  determine 
that  the  defendant  is  not  in  a  position  to 
dispute  his  liability  on  this  note.  It  would 
be  a  most  dangerous  holding  if  we  should  de- 
cide, upon  the  facts  disclosed  by  the  record, 
that  he  could  do  so.  We  find  no  evidence 
that  be  bad  any  Idea  or  {>urpose  of  accom- 
modating the  bank.  It  does  not  appear  that 
Thurston  was  present  at  tbe  trial.  It  does 
appear,  however,  that  be  used  the  funds  of 
tbe  bank  from  time  to  time,  that  he  resigned 
his  position  there,  and  that  It  was  necessary 
to  prove  his  handwriting  by  another  person. 
Tbe  whole  record  seems  to  show  that  bis 
management  of  tbe  bank  was  at  least  open  to 
criticism,  and  it  is  not  a  violent' conclusion, 
perbaps,  that  he  was  not  available  aa  a  wit- 
ness. The  defendant  was  his  partner  at  the 
time  the  note  was  given,  and  bad  his  office  in 
the  rear  of  the  bank.  Upon  being  requested 
to  sign  a  note  for  $1,600,  on  account  of  the 
fact  that  his  (Thurston's)  paper  In  the  bank 
would  not  look  well,  he  did  so  without  In- 
quiry as  to  the  amonnt  of  such  paper,  which 
it  was  proposed  to  take  up,  and  without  ask- 
ing what  disposition  was  to  be  made  of  the 
balance,  if  any,  of  the  proceeds  of  the  note. 
He  thus  made  it  possible  for  Thurston,  not 
only  to  take  up  two  of  his  own  notes  for 
$200  each,  which  were  assets  of  the  liank. 
but  to  also  draw  out  a  large  amount  in  cash. 
It  seems  to  us  that  the  request  of  Tliurston 
bore  on  Its  face  conclusive  evidence  that  some 
fraud  was  projected.  The  defendant  knew 
that  his  note  was  to  pass  through  the  regu- 
lar diannels  of  the  bank.  He  saw  Thurston 
hand  It  to  the  teller.  It  is  a  penal  offense 
in  this  state  to  knowingly  make  false  entries 
in  the  books  of  a  bank,  or  to  knowingly  sub- 
scribe or  exhibit  false  papers  with  Intent  to 
deceive  tbe  state  bank  examiner.  Rev.  Codes, 
{  4001.  The  defendant  was  chargeable  with 
knowledge  of  this  statute,  and  with  notice 
that  it  was  Thurston's  purpose  to  violate  It. 
How  can  it  be  possible  for  a  man  of  ordinary 
intelligence  to  suppose  that  a  request  for  an 
accommodation  note  for  a  large  amount,  made 
by  a  cashier,  Is  Intended  to  be  for  the  bene- 
fit of  the  bank?  Notes  are  ordinarily  given 
to  a  bank  for  the  purpose  of  borrowing  mon- 
ey therefrom.  We  can  conceive  of  no  cir- 
cumstances under  which  a  bank  can  require 
an  accommodation  note  on  its  own  account 
for  any  legitimate  purpose.  It  seems  to  us 
that  the  mere  request  carries  notice  that  the 
purpose  for  which  such  paper  is  Intended  to 
be  used  is  not  a  lawful  one.  What  legitimate 
end  could  possibly  be  served  by  carrying  in  a 
bank  commercial  imper  which  was  not  to  be 
paid  under  any  circumstances?  Obviously 
none.  The  only  possible  design  would  be  to 
deceive  some  one^  either  the  stockboldera,  the 
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lepositora,  or  the  bank  examiner,  who  acts 
Tor  them  in  the  name  of  the  stat&  It  is 
>nly  an  innocent  party  who  may  take  ad- 
rantage  of  such  a  defense  as  that  attempted 
:o  be  Interposed  In  this  case,  when  other  In- 
locent  parties  have  suftered.  The  defendant 
»nnot  claim  to  occupy  such  position.  The 
itockholders  in  the  plaintiff  bank  have^ 
ihrougb  his  connivance,  suffered  a  loss  of  $1,- 
i50,  and  a  case  might  arise,  as  it  often  does, 
vhere  the  loss  would  fall  upon  the  still  more 
nnocent  depositors.  We  cannot  give  our  as- 
lent  to  the  proposition,  whatever  may  have 
)een  the  holdings  of  other  courts  upon  the 
ubject,  that  a  part7  who  has  been  guilty  of 
uch  gross  negligence  as  has  the  defendant  in 
his  case  can  escape  liability  on  account  of 
echnlcal  rules  of  law,  and  compel  other  per- 
ons  to  stand  the  loss  caused  by  bis  total  lack 
>t  care.  The  presumption  that  Thurston  in- 
ormed  the  bank,  through  Its  proper  officers, 
f  bis  fraudulent  intention  to  withdraw  its 
nnds  for  his  own  personal  use,  through  the 
ledlum  of  defendant's  note,  is  fully  removed 
y  the  reflection  that,  had  he  done  so,  bis 
nrpose  would  have  been  defeated. 

The  order  and  Judgment  appealed  from 
re  reversed,  and  tbe  cause  is  remanded  to 
be  district  court  of  Fergus  county,  with  dl- 
actions  to  enter  judgment  in  favor  of  the 
laintlff  as  prayed  for. 

Reversed  and  remanded. 

BRANTLT,  C.  J.,  and  HOIiIX)WAT,  X, 
>ncur. 


II  Mont.  lOS) 

►GliBJNTT  ▼.    ROCKY   MOUNTAIN    BEIiL 

TELEPHONE  CO. 
Supreme  Conrt  of  Montana.     April  18,  1910.) 

Qabnishment  (S   110*)— Riohto  o»  Oab- 
KiSHEE— Payment  of  Claims. 

Where  a  garnishee  had  retained  a  part  of 
le  purchase  price  of  certain  property  of  the 
ibtor  with  which  to  pay  liens  on  the  property, 
id  in  fact  had  parted  with  its  money  to  re- 
ase  the  property  from  such  liens,  it  was  en- 
tled,  aa  against  the  plaintiff  in  garnishment, 
I  credit  for,  the  full  amount  paid  by  it  on  each 
'  the  claims. 

[Ed.  Note.— For  other  cases,  see  Gamishment, 
ent.  Dig.  Si  230,  231 :    Dec  Dig.  {  110.*] 

GABWISHMENT     (I     110*)— RlOHTS    OT    Gab- 
NI8HEE— PATMENT  OF  CLAIMS. 

Where  a  garnishee  had  retained  part  of  the 
•ice  of  property  purchased  from  the  debtor, 
itli  which  to  satisfy  liens,  and  without  excuse 
id  permitted  a  lien  claim  to  he  Increased  by 
sts,  expenses,  and  interest  after  judgment,  it 
ia  only  entitled,  as  against  the  garnishing 
aintiff,  to  credit  for  the  amount  of  the  judg- 
ent. 

[S^.  Note.— For  other  cases,  see  Garnishment, 
.Dt.   Dig.  U  230,  231;    Dec.  Dig.  §  110.*1 

OARNISIfMENT    (J     190*)— RiOHTS    OF    GAB- 

NisiiEE— Burden  of  Pboof. 

Where  a  garnishee,  having  retained  part  of 
e  purchase  price  of  property  purchased  from 
e  debtor,  with  which  to  pay  Hens,  did  not  pay 
judgment  foreclosing  the  lien,  amounting  to 


fl,913,  until  after  a  sale  had  l>eeD  bad  and  the 
amount  increased  to  $2,109.40,  and  plaintiff, 
in  an  action  against  tbe  garnishee,  proved  that 
the  garnishee  had  money  in  its  possession  with 
which  to  pay  such  liens,  and  showed  the  amount 
thereof,  the  burden  was  on  the  garnishee  to  ex- 
cuse the  delay  and  show  that  it  was  entitled  to 
more  than  the  amount  of  tbe  original  judgment. 
[EM.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  {  370;    Dec.  Dig.  {  190.*] 

4.  Set -Off  and  Countebclaim  (i  7*)— Rioht 
TO  Set-Off. 

A' set-off,  as  such.  Is  not  recognized  under 
the  Montana  Codes. 

[Ed.  Note.- For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  {  8 ;   Dec  Dig.  S  7.*) 

5.  GARRlsnMENT  (I   190*)— Action   Against 

OaBNISHEE— COUNTEBCLAIM. 

In  a  suit  against  a  garnishee  by  the  at- 
taching creditor,  the  garnishee  cannot  assert  a 
counterclaim  under  a  general  denial  of  indebt- 
edness, but  must  plead  the  same  as  a  counter- 
claim aa  in  an  action  by  the  original  debtor. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  |  370;    Dec.  Dig.  |  190.*] 

6.  Garnishment  (S  190*)— Plbadino  —  Bill 
OF  Pabticulaks. 

In  an  action  bv  an  attaching  creditor 
against  a  garnishee,  the  furnishing  of  a  bill  of 

Sarticulars  in  which  a  claim  against  the  original 
ebtor  is  listed,  for  deduction,  does  not  consti- 
tute'a  pleading  of  the  claim  as  a  counterclaim 
as  required  by  Rev.  Codes,  {  6540. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  I  870;    Dec  Dig.  $  190.*] 

7.  Garnishment   (I   110*)— Rights   of  Oab- 

NISHEE- UNAUTHOBIZBD    PAYMENTS. 

Where  a  contract  for  the  sale  of  a  debtor 
corporation's  assets  to  tbe  garnishee  provided 
that  the  garnishee  should  deposit  $20,000  of 
the  price  with  a  bank  to  be  applied  by  the 
bank  to  the  payment  of  the  debtors  bonds,  the 
debtor  agreemg  to  pay  all  costs  and  charges  of 
redeeming  tbe  bonds,  and  the  garnishee  retain- 
ing $5,000  more  with  which  to  pay  liens  on  the 
property,  it  was  not  entitled  to  an  allowance 
out  of  the  amount  so  retained  as  against  plain- 
tiff for  expenses,  incurred  by  it  in  discharging 
the  outstanding  bonds. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  Si  230,  231;    Dec  Dig.  t  110.*] 

8.  Garnishment  ({  190*)— Rights  of  Gar- 
nishee—Payment  of  Outstandino  Claims 
—Modified   Contract— Evidence. 

Where  a  garnishee  by  agreement  had  re- 
tained part  of  uie  price  of  certain  property  pur- 
chased from  the  debtor  with  which  to  pay  liens, 
evidence  in  an  action  against  tbe  garnishee, 
held  insufficient  to  show  a  subsequent  parol 
modification  of  the  contract  authorizing  the 
garnishee  to  pay,  out  of  the  amount  so  retained, 
claims  which  were  not  liens  against  the  prop- 
erty. 

[Bid.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  t  370 ;    Dec  Dig.  S  190.*] 

9.  Gabnishment  (S  42*)  —  Immaturity  of 
Debt. 

In  order  that  a  garnishee  may  be  charged, 
there  must  be  an  existing  debt  at  the  time  of  the 
service  of  the  garnishment  and  not  a  mere  con- 
ditional or  contingent  liability. 

[ESd.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  SS  83-88;    Dec.  Dig.  {  42.*) 

10.  Garnishment  (S  40*)— Nature  of  Debt- 
Uncertainty  OF  AMOUNT. 

,  Rev.  Codes,  {  6667,  authorizes  the  charging 
of  a  garnishee,  where  his  liability   is  certain. 


or  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  U07  to  date,  ft  Raporter  Indaxes 


Digitized  by 


Google 


108  PACIFIC  RBPOBTER. 


OtOOL 


and  the  only  uncertainty  is  aa  to  the  amount 
thereof. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Digr.  I  82;   Dec.  Dig.  I  40.*] 
11.  GAKNismanr  (i  40*)— Liabiutt  or  Oab- 

RIBHEE. 

Where  a  garnishee,  under  a  contract  of 
purchase,  retained  part  of  the  price  of  the  prop- 
erty from  the  debtor,  with  whicli  to  pay  off 
liens,  the  garnishee  was  chargeable  for  the  en- 
tire balance  above  the  amount  of  the  claims  in- 
cluded in  the  contract,  though  at  the  time  of 
the  service  of  the  writ  the  amount  of  the  bal- 
ance was  not  definitely  fixed. 

[Bd.  Note.— For  other  cases,  see  Garnish- 
ment, Cent  Dig.  {  82;    Dec.  Dig.  {  40.*] 

Appeal  from  District  Court,  Lewis  and 
Clark  County ;  J.  Miller  Smith,  Judge. 

Action  by  W.  B.  Dolenty  against  the  Rocky 
Mountain  Bell  Telephone  Company.  Judg- 
ment for  defendant,  and  plaintlflT  appeals. 
Reversed  and  remanded. 

Walsh  &  Nolan  and  Miller  &  O'Connor,  for 
appellant  B.  6.  &  S.  H.  Mclntire,  for  re- 
spondent ^ 

HOLLOWAT,  J.  On  June  14,  1905,  tbls 
plaintiff  commenced  an  action  in  the  district 
court  of  Park  county  against  the  Yellowstone 
Park  Telephone  &  Telegraph  Company  (here- 
inafter referred  to  as  the  "Park  Company"), 
and  Frank  A.  Hall,  to  recover  $4,982,  with  at- 
torney's fees  and  costs,  on  a  contract  for  the 
direct  payment  of  money.  A  writ  of  attach- 
ment was  issued,  and  on  June  2eth  served  up- 
on the  Rocky  Mountain  Bell  Telephone  Com- 
pany (hereafter  referred  to  as  the  "Bell  Com- 
pany"), as  garnishee.  Such  further  proceed- 
ings were  had  In  the  action  that  on  February 
8,  1906,  a  Judgment  in  fiivor  of  plaintiff  and 
against  the  Park  Company  and  Hall  was  duly 
given  and  made  for  $8,405.26  and  costs.  Up- 
on this  Judgment  execution  was  issued  and 
placed  In  the  bands  of  the  sheriff  of  Park 
county,  who  thereupon  demanded  of  the  Bell 
Company  that  it  pay  over  to  him  all  sums  of 
money  owing  by  it  to  the  Park  Company  or 
Hall.  The  Bell  Company  having  failed  and 
rOFused  to  pay  over  any  sum,  this  action  was 
brought  by  the  Judgment  plaintiff  against  the 
Bell  Company  as  garnishee.  The  complaint 
In  this  action,  after  setting  forth  the  forego- 
ing facts,  which  are  admitted  to  be  true,  fur^ 
ther  alleges  that  at  all  the  times  since  the 
commencement  of  the  action  of  Dolenty 
against  the  Park  Company  and  Hall,  the  Bell 
Company  has  been  Indebted  to  the  Park  Com- 
pany In  the  sum  of  $5,000,  for  which  amount 
Judgment  is  demanded.  The  amended  answer 
denies  any  Indebtedness  to  the  Park  Com- 
pany, and  alleges  that,  prior  to  the  levy  of 
the  writ  of  attachment,  the  Bell  Company 
had  purchased  from  the  Park  Company  cer- 
tain property,  and  that  the  parties  agreed 
that  the  Bell  Company  should  pay  $20,000  of 
the  purchase  price  in  the  discharge  of  a  cer- 
tain mortgage  then  upon  the  property  pur- 
chased, and  that  the  further  sum  of  $5,000 


should  be  withheld  by  the  Bell  Company,  to 
be  applied  by  it  to  the  payment  of  certain 
other  debts  and  liabilities  of  the  Park  Com- 
pany, not  including  the  claim  of  this  plaintiff, 
and  that  such  debts  and  liabilities  exceed  the 
sum  of  $5,000.  These  afiSrmatlve  allegations 
were  put  In  Issue  by  reply.  The  canse  was 
tried  to  the  court  without  a  Jury.  Bindings 
of  fact  and  conclusions  of  law  were  made, 
and  Judgment  entered  in  t&vor  of  the  defend-. 
ant,  from  which  Judgment,  and  an  order  desiy- 
ing  him  a  new  trial,  plaintiff  appealed. 

There  is  not  any  conflict  in  the  evidence. 
Before  trial  the  idaintiff  demanded  a  bill  of 
particulars  which  would  show  the  debts  and 
liabilities  of  the  Park  Company,  to  pay  which 
the  $5,000  was  withheld  by  the  defendant  In 
compliance. with  this  demand,  a  bill  of  par- 
ticulars was  furnished,  the  items  of  which 
are  as  follows : 

1.  Lten  Claim  ot  Bronson |  m  «i 

».     "          "       "    Cory  U9W 

«.      "          •<       "    Miller  inw 

i,     -         M       •■    ]^o„tfiQ|i   Electric   Com- 

paD7    S,U9  4ft 

5.     "          "       '■    Enoch   8ZS» 

«.      "          "       ••    Ludwlgsoo  107 » 

1.     "  "       "    Montana      U      *      Mfg. 

Company    mn 

t.      "          "       '•    Hickman    ZSW 

(.  Claim  ot  Rocky  Mt.  Bell  Tel.  Co SM  n 

10.  Expense  redeeming  Bonds S87  SS 

U.  Claim  ot  Cbicago  Tel.  Co 543  44 

12.  "        "    John   Walsh CSS 

13.  "        "    ThompROD  Falls  Merc.  Co.....  46S  00 

14.  "        "    Ludwigson    10170 

16.     "        "    Miles    4SS 

18.     "        "    Turners  MS 

IT.     "       **   Fransham n  «l 

Total  „ «5.«49B 

The  evidence  discloses  that  on  June  23. 
1905,  the  Bell  Company  purchased  from  the 
Park  Company  certain  telephone  and  tele- 
graph lines,  and  the  instruments,  easements, 
and  fixtures  used  in  connection  therewith,  for 
the  sum  of  $25,000 ;  and  at  the  same  time  the 
parties  entered  into  a  contract  in  writing,  l^ 
the  terms  of  which  it  was  agreed  that  $20.- 
000  of  the  purchase  price  should  be  deposited 
with  the  American  Trust.  &  Savings  Bank,  of 
Cbicago,  to  be  by  that  bank  applied  to  the 
payment  of  certain  bonds  of  the  Park  Com- 
pany, then  outstanding  and  secured  by  trust 
deed  or  mortgage.  The  Park  Company  agreed 
to  have  the  trust  deed  or  mortgage  satisfied 
of  record,  and  "to  pay  all  costs  and  charges 
by  way  of  premiums  or  otherwise  of  redeem- 
ing said  outstanding  bonds  and  satisfying 
said  mortgage."  The  contract  further  pro- 
vides: "The  balance  of  said  purchase  price, 
to  wit,  $5,000.00  shall  be  paid  by  the  party  of 
the  second  part  [Bell  Company]  and  by  It  ap- 
plied to  the  payment  of  any  and  all  liens, 
claims,  or  Judgments  which  are  or  may  be 
Incumbrances  upon  the  property  herein  agreed 
to  be  sold,  and  It.  after  all  said  Hens,  claims, 
or  Judgments  shall  have  been  paid,  there  shall 
remain  any  balance  of  said  sum  of  $5,(XX).O0i 
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the  party  of  the  second  part  agrees  to  pay 
such  balance  to  tbe  party  of  the  first  part 
[Park  Company].  It  Is  the  purpose,  spirit, 
and  Intention  of  the  parties  hereto  by  these 
presents  ihat  the  property  hereinabove  men- 
tioned Is  to  be  sold  and  delivered  by  the 
party  of  the  first  part  to  the  party  of  the 
second  part  for  the  said  sum  of  $25,000.00, 
free  and  clear  of  all  Hens,  charges,  and  In- 
cumbrances." Provision  Is  then  made  for  an 
indemnity  bond,  and  for  the  transfer  of  the 
Immediate  possession  of  the  property  to  the 
Bell  Company,  and  these  last  provisions  were 
carried  into  effect 

The  defendant  having  admitted  the  posses- 
sion of  the  $5,000,  the  plaintiff,  to  make  out  a 
prima  facie  case,  Introduced  evidence  show- 
ing the  claims  outstanding  against  the  Park 
Company  which  were  incumbrances  upon  the 
property,  and  that  but  $50  had  been  paid  in 
»atisfactlon  of  the  Brbnson  claim,  and  but 
170  In  satisfaction  of  the  Enoch  claim,  and 
■ested.  The  defendants  then  Introduced  evl- 
lence  showing:  That  it  had  paid  full  value 
in  satisfaction  of  the  Bronson  and  Enoch 
.Malms.  That  it  bad  paid  $2,109.40  in  satis- 
'action  of  the  claim  of  the  Montana  Electric 
Company.  That  It  had  paid  $461.40  as  ex- 
jeoses  incident  to  the  discbarge  of  the  out- 
itandiug  bonds  of  the  Paris  Company.  That 
t  had  retained  $394.71  in  satisfaction  of  a 
>laim  which  it  had  against  the  Paric  Com- 
viny.  And  further  that  in  July,  1906,  Frank 
V.  Hall,  president  of  the  Park  Company,  bad 
luthorlzed  it  to  pay  out  of  the  $5,000  the 
'ollowlng  claims:  Chicago  Telephone  Com- 
»any,  John  Walsh,  Thompson  Falls  Mercan- 
ile  Company,  A.  Ludwlgson,  A.  W.  Miles, 
'auline  and  Lillian  Turner,  and  W.  J.  Fran- 
ibam.  And  that  the  balance  of  the  $5,000 
vas  retained  by  it  to  discharge  these  claims, 
>r  80  much  thereof  as  such  balance  would 
my. 

The  trial  court  found  that  the  claims 
vhich  were  incumbrances  against  the  proper- 
y  aggregated  $3,374.47 ;  that  the  claim  of  the 
lefendant  company  for  $394.71  was  a  valid 
et-oflf ;  that,  to  pay  the  outstanding  bonds  of 
he  Park  Company,  the  Bell  Company  was 
oxnpelled  to  incur  an  additional  expense  of 
4G1.41;  and  that  this  last-mentioned  sum 
nd  the  aggregate  amount  of  the  Hen  claims 
rere  covered  by  the  written  contract  of  June 
3d.  In  its  finding  No.  8  the  conrt  found 
iiat  by  an  agreement  between  the  Park  Com- 
any  and  the  Bell  Company  it  was  further 
rovided  that  the  Park  Company  should  fur- 
isb  to  the  Bell  Company  a  list  of  other 
I  aims  then  owing  by  the  Park  Company, 
rbicb  should  also  be  paid  out  of  this  $5,000, 
nd  that  such  list  was  furnished,  the  claims 
ticrein  scheduled  amounting  to  $1,504.80,  and 
f  these  the  claims  of  the  Chicago  Telephone 
!oinpany,  Ludwlgson,  Thompson  Falls  Mer- 
iiitile  Company,  Jhe  Turners,  and  Fransham 
-ere  Intended  to  be  paid  "under  and  by  vlr- 
,io  of  said  contract  of  June  23,  1905" ;  and 
[tat,  after  paying  the  first  10  claims  men- 


tioned In  the  bill  of  particulars,  the  Bell 
Company  should  pay  the  claims  listed  by 
Hall  in  July,  1905,  as  shown  above ;  and  final- 
ly the  court  found  that  the  Bell  Company  was 
not  indebted  to  the  Park  Company  at  the 
time  of  the  levy  of  the  writ  of  attachment, 
or  thereafter,  in  any  amount  whatever.  From 
these  findings  the  court  concluded  that  the 
defendant  company  was  not  liable  to  plaintiff, 
and  rendered  and  entered  Judgment  in  Its 
behalf. 

1.  The  claims  scheduled  In  the  bill  of  par- 
ticulars fall  into  two  groups;  the  first  eight 
claims  comprising  the  first  group.  Every 
claim  of  that  group  was  a  lien  upon  the  prop- 
erty for  some  amount,  and  of  those  claims 
only  three  are  contested  by  plaintifT.  It  is 
contended  that  the  claim  of  Bronson  was 
discharged  for  $50,  and  the  claim  of  Enoch 
for  $70,  and  such  appears  to  be  the  fact;  that 
is  to  say,  Bronson  received  only  $50  for  his 
claim,  and  Enoch  only  $70  for  his.  But  It 
does  satisfactorily  appear  that  the  Bell  Com- 
pany was  compelled  to  pay  full  value  for  each. 
Some  one  profited  by  the  transaction,  but  the 
record  is  so  meager  that  we  are  unable  to 
determine  the  real  facts;  and,  since  the  de- 
fendant company  parted  with  its  money  in 
order  to  release  the  property  from  these  liens, 
we  think  It  should  be  given  credit  for  the 
full  amount  paid  by  It  on  each  of  these  two 
claims. 

Claim  No.  4,  of  the  first  group,  presents 
some  complications.  On  October  1, 1904,  the 
Montana  Electric  Company  filed  its  claim 
against  the  property  of  the  Park  Company  for 
$1,463.80.  On  May  4,  1905,  it  commenced  A 
suit  to  foreclose,  claiming  the  principal  sum 
with  interest,  costs,  and  attorney's  fees  for 
foreclosure.  On  July  IS,  1905,  it  recovered 
judgment  for  $1,585,  together  with  costs,  tax- 
ed at  $28  and  an  attorney's  fee  of  $300,  a 
total  of  $1,913.  Upon  this  Judgment  execu- 
tion or  order  of  sale  was  Issued,  and  the 
property  of  the  Park  Company  sold  to  the- 
Montana  Electric  Company  for  $1,977.54.  On 
May  5,  1900,  the  Bell  Company  satisfied  this 
Judgment  by  the  payment  of  $2,109.40.  With 
respect  to  the  payment  of  this  claim,  P.  R. 
Ferguson,  the  auditor  of  the  Bell  Company 
and  a  witness  in  its  behalf,  testified:  "I  do 
not  know  why  we  did  not  pay  that  Judgment 
as  soon  as  it  was  entered.  I  do  not  know 
why  we  allowed  it  to  go  into  Judgment  at  all 
and  didn't  pay  it  immediately  after  the  23d 
of  June,  1905."  This  Is  the  only  evidence 
in  the  record  touching  the  payment  of  this 
dalm.  When  we  recall  that  the  Bell  Com- 
pany purchased  the  property  from  the  Park 
Company  on  June  23,  1905,  and  retained  the 
money  to  pay  these  claims,  its  delay  in  dis- 
charging this  i>articular  claim  for  nearly 
eleven  months,  during  which  time  costs,  ex- 
penses, and  interest  were  permitted  to  ac- 
cumulate, is  wholly  Inexcusable.  To  permit 
It  now  to  be  credited  with  the  $2,109.40  which 
it  paid  for  the  redemption  of  this  claim.  In 
May,  1906,  in  the  absence  of  any  excuse  what- 


Digitized  by 


Google 


924 


108  PACIFIC  BBPOBTBB. 


(Uont 


ever  for  the  delay,  would  be  tantamount,  to 
.  saying  that  It  might  have  deferred  payment 
of  all  of  these  lien  claims  until  by  the  ac- 
cumulation of  costs  and  expenses  they  con- 
sumed the  entire  $5,000.  But  that  was  not 
the  Intention  of  the  parties  to  the  contract, 
and  as  against  the  claim  of  an  attaching  cred- 
itor it  could  not  be  done.  The  pendency  of 
this  action  was  not  any  excuse  for  the  delay. 
'The  Bell  Company  was  obligated  to  pay  the 
lien  claims,  of  which  this  was  one.  There 
is  not  anything  in  the  record  that  would'  jus- 
tify a  court  In  crediting  the  Bell  Company 
with  more  than  the  face  of  the  Judgment,  $!,• 
913. 

In  the  brief  of  respondent  it  is  suggested 
that  the  appellant  did  not  prove  that  the  en- 
tire $2,109.40  was  not  properly  allowed;  but, 
as  we  said  above,  the  plaintiff  made  out  his 
prima  facie  case  by  the  admission  of  the  de- 
fendant that  It  had  the  $5,000  in  its  posses- 
sion and  by  showing  the  amount  of  the 
claims  which  were  incumbrances  on  the  prop- 
erty; and  as  to^this  particular  claim  he  show- 
ed the  amount  of  it  and  that  foreclosure  suit 
had  been  brought;  in  other  words,  that  an 
amount  substantially  the  same  as  the  face  of 
the  Judgment  was  necessary  to  discharge  It 
Having  made  this  showing,  it  is  not  imposing 
any  hardship  upon  the  defendant  to  require 
it  to  assume  the  burden  of  showing  that  it 
was  entitled  to  credit  in  a  greater  amount, 
since  the  facts  constituting  its  excuse  for  the 
delay  in  making  payment  were  peculiarly 
within  Its  own  knowledge.  Under  the  evi- 
dence  the  defendant  is  entitled  to  credit  for 
each  claim  of  the  first  group  as  returned  in 
the  bUl  of  particulars,  except  that  the  claim 
«t  the  Montana  Electric  Company  should  be 
limited  to  $1,913,  the  amount  of  the  Judg- 
ment 

2.  The  second  group  embraces  the  remain- 
ing nine  claims,  listed  in  the  bill  of  partlo 
ulars.  The  first  of  these  is  the  claim  of  this 
defendant,  for  $394.71.  This  was  for  tele- 
phone services  furnished  by  the  Bell  Compa- 
ny to  the  Park  Company,  and  was  not  a  lien- 
able  dalm.  It  was  not  reduced  to  Judgment 
prior  to  the  date  of  the  levy  of  the  writ  and 
was  not  an  incumbrance  upon  the  property 
of  the  Park  Company.  But  it  is  insisted  that 
it  constitutes  a  valid  set-ofF  against  a  claim 
by  the  Park  Company  for  the  balance  of  the 
$5,000,  and,  since  the  plaintiff  as  attaching 
creditor  virtually  stepped  into  the  shoes  of 
the  Park  Company,  It  can  be  asserted  against 
this  plaintiff.  A  set-off,  as  such,  is  not  rec- 
ognized by  our  Codes,  and  this  is  an  action 
at  law.  It  is  true,  as  against  a  claim  of  the 
Park  Company,  this  defendant  could  have  as- 
serted its  demand  as  a  counterclaim,  if  it 
had  pleaded  it ;  otherwise  it  could  not  have 
done  so.  This  is  elementary.  The  amended 
answer  In  this  action  denies  generally  any 
indebtedness  by  the  Bell  Company  to  the 
Park  Company  at  the  time  of  the  service  of 
the  writ  of  attachment,  or  subsequently,  but 
does  not  set  forth  any  counterdemaud  and 


ask  to  be  permitted  to  retain  a  sum  sufficient 
to  discharge  it  It  cannot  be  disputed  that 
any  defense  which  the  Bell  Company  could 
interpose  as  against  an  action  by  the  Park 
Company  for  the  balance  of  the  $5,000  it  can 
now  interpose  as  garnishee  in  an  action  by 
the  attaching  creditor  (30  Cyc  1073);  but 
the  rule  which  requires  it  to  plead  a  coun- 
terclaim as  against  the  Park  Company  like- 
wise requires  it  to  plead  such  counterclaim 
in  an  action  against  It  as  garnishee,  at  the 
suit  of  the  attaclitng  creditor,  and  it  cannot 
assert  such  counterclaim  under  a  general  de- 
nial of  indebtedness.  9  Ency.  PI.  &  Pr.  835, 
and  note ;  14  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
846,  and  note ;  20  Cyc.  1007,  and  note;  KUng 
V.  TunstaU,  109  Ala.  608,  19  South.  907.  Fur- 
nishing a  bill  of  particulars  in  which  this 
claim  is  listed  is  not  pleading  a  counterclaim 
within  the  meaning  of  section  6540,  Rev. 
Codes.  In  finding  that  this  claim  was  a  valid 
set^)ff  in  favor  of  th^  Bell  Company,  In  the 
absence  of  any  pleading  asserting  it,  and  In 
the  absence  of  any  directions  to  the  Bell 
Company,  given  prior  to  the  levy  of  the  writ 
to  pay  such  claim,  the  trial  court  erred. 

The  next  item  in  the  second  group  Is  one 
for  $587.30,  and  this  was  reduced  upon  the 
trial  to  $461.41,  for  expenses  incurred  in  dis- 
charging the  ontstaodlng  bonds  of  the  Park 
Company.  It  will  be  remembered  that  by  the 
terms  of  the  writtoi  contract  of  June  23d 
$20,(X)0  of  the  purchase  price  was  to  be  de- 
posited with  the  American  Trust  &  Savings 
Bank,  to  be  by  the  bank  applied  to  the  pay- 
ment of  those  bonds,  and  that  the  Park  Com- 
pany agreed  to  pay  all  costs  and  charges  of 
redeeming  the  bonds.  The  authority  of  the . 
Bell  Company  to  pay  $20,000  towards  the 
discharge  of  those  bonds  is  at  least  an  Im- 
plied prohibition  against  the  expenditure  of 
any  greater  amount,  and  we  are  not  informed 
by  what  authority  the  Bell  Company  assum- 
ed to  increase  its  liability.  If  the  contract 
had  provided  that  the  Bell  Company  should 
pay  off  the  bonds,  then  it  would  have  had 
authority  to  use  such  sum  as  was  necessary 
for  that  purpose;  but  that  Is  not  the  con- 
tract. The  Bell  Company  may  have  a  valid 
claim  against  the  Park  Company  for  this  ad- 
ditional outlay;  but  this  record  not  only 
faUs  to  disclose  any  authority  for  asserting 
it  against  the  attaching  creditor,  but  does 
show  a  want  of  such  authority.  The  Bell 
Company  was  limited  by  the  contract  to  the 
expenditure  of  $20,000  for  that  single  pur- 
pose; and  since  it  was  not  authorized,  prior 
to  the  levy,  to  make  such  additional  expendi- 
ture, flndhig  No.  S  made  by  the  trial  court  is 
erroneous  as  to  the  excess  over  $20,000  ex- 
pended in  redeeming  those  bonds. 

The  other  claims  in  this  second  group  may 
be  considered  together.  There  Is  not  a  word 
of  evidence  to  indicate  whether  any  of  these 
claims  were  or  might  becgme  lienable.  The 
witness  Ferguson,  the  only  one  who  testified 
in  regard  to  them,  did  not  know  anything  as 
to  their  character.    If  the  claim  of  the  Obi- 
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cago  Teleplione  Company  was  ever  a  lienable 
claim,  tbe  evidence  affirmatirely  shows  that 
a  lien  for  It  has  never  been  filed,  and  that 
the  time  for  filing  a  lien  bad  expired  long 
prior  to  the  date  of  tbe  levy  of  tbe  writ  of 
attachment.  There  is  not  any  evidence  that 
any  of  these  claims  were  for  materials  which 
went  into  tbe  property  of  tbe  Park  Company 
or  for  labor  done  upon  its  property,  nor  is 
there  any  efvldenc^  to  show  when  any  of  such 
claims  matured;  and  therefore  finding  No. 
10,  made  by  the  trial  court,  that  tbe  claim 
"of  the  Chicago  Telephone  Company  for  $477.- 
15,  Anton  Ludwlgson  for  $101.70,  the  Thomp- 
son Falls  Mercantile  Company  for  $459,  Paul- 
ine and  Lillian  Turner  for  $34.65,  and  W.  J. 
Fransbam  for  $51,  aggregating  $1,123.50,  were 
for  materials  furnished  to  and  work  done 
for  said  Yellowstone  Park  Telephone  &  Tele- 
graph Company,  and  were  referred  to  and  in- 
tended by  said  last-named  company  under 
and  by  virtue  of  said  contract  of  June  23, 
1906,  to  be  paid  out  of  tbe  aforesaid  price  of 
Its  said  property,  in  addition  to  tbe  Hens,  in- 
cumbrances, and  mortgages  hereinbefore  re- 
ferred to  In  so  far  as  the  purchase  price  for 
its  said  property  would  pay  the  same,"  has 
not  any  support  in  the  evidence  whatever,  if 
tbe  reference  is  to  tbe  written  contract  of 
June  23,  1905. 

Bnt  it  Is  insisted  that  all  of  the  claims  of 
this  second  group,  excepting  claims  Nos.  9 
and  10  above,  were  properly  allowed  under 
a  parol  agreement  of  June  23,  1905,  made 
subsequently  to  the  execution  of  tbe  written 
contract  Tbe  written  agreement  provides 
for  tbe  payment  out  of  this  $5,000,  of  claims 
which  were  or  might  become  incnmbrances 
upon  the  property.  It  is  now  urged  that  un- 
der this  parol  agreement  such  other  claims 
were  to  be  paid  as  might  be  embraced  in  a 
schedule  then  agreed  to  be  furnished  by  Hall, 
the  president  of  the  Park  Company.  Tbe 
evidence  touching  this  alleged  parol  agree- 
ment is  submitted  in  full:  "H.  L.  Burdick, 
being  recalled  for  further  examination,  testi- 
fied as  follows:-  [Direct  examination:]  I  was 
present  when  this  contract  between  tbe  two 
companies  and  Mr.  Hall  was  signed.  Mr.  S. 
H.  Mclntire  was  also  present  Q.  Now  was 
there  anything  said  about  what  claims  were 
outstanding  against  tbe  Yellowstone  Tele- 
graph Company  after  the  making  of  the  con- 
tract? A.  I  Inquired  of  Mr.  Hall,  after  he 
bad  signed  the  contract,  if  be  was  quite  sure 
that  tbe  amount  of  claims  outstanding  would 
not  exceed  $5,000.  Mr.  Hall  stated  that  he  did 
not  at  that  time  know,  but  would  submit  to 
us  a  list  of  claims  which  could  be  paid  as 
against  tbe  Yellowstone  Park  Telephone  & 
Telegraph  Company.  He  submitted  such  a 
list  as  that  to  Salt  Lake,  not  to  me.  Q.  Do 
you  know  whether  or  not  the  list  submitted 
by  him  is  the  list  that  is  contained  in  the  bill 
of  particulars  attached  to  the  answer  in  this 
case?  You  know  the  bill  of  particulars,  you 
can  look  at  it  A.  A  good  deal  of  the  corre- 
spondence was  sent  to  me  with  reference  to 


these  claims.  Tbe  liens  were  submitted  by 
me  to  Salt  Lake.  They  were  first  handed  to 
me.  I  can  designate  on  that  bill  of  particu- 
lars what  claims  I  discovered  myself  to  be 
against  the  property,  and  that  Mr.  Hall  sent 
on  to  me.  Tbe  claims  submitted  by  Mr.  Hall 
to  me  were  Harry  Bronson,  C.  L.  Cory,  Lew 
Miller,  Montana  Lumber  &  Manufacturing 
Company,  Montana  Electric  Company,  J.  C. 
Ebioch,  Anton  Ludwlgson,  and  C.  C.  Rlckman. 
[Cross-examination:]  It  seems  quite  evident 
from  the  contract  which  I  made  that  I  was 
a  little  aijprehensive,  even  before  the  con- 
tract was  signed,  that  the  claims  might 
amount  to  more  than  $5,000 ;  and  I  practical- 
ly protected  myself  against  such  deficiency 
as  that  by  requiring  and  obligating  them  to 
put  up  a  bond  to  the  amount  of  $10,000,  to 
tbe  effect  that  it  should  not  be  more  than 
that  Mr.  Wallace,  the  president  of  tbe  com- 
pany, instructed  me  to  find  out  as  far  as  I 
could  what  liens  lay  against  the  Yellowstone 
Park  Telephone  &  Telegraph  Company.  That 
was  before  the  contract  was  signed.  I  start- 
ed the  procedure,  but  was  not  satisfied  that 
we  had  found  everything  that  might  lie 
against  the  company.  Therefore  we  had  some 
discussion  as  to  whether  we  were  free  and 
clear  as  to  the  amount  So  as  to  be  sure  to 
be  protected  in  tbe  matter,  we  put  this  clause 
in  tbe  contract  requiring  a  bond  that  there 
should  not  be  more  than  $5,000.  We  asked 
Mr.  Hall  to  submit  to  us  a  list  of  claims  that 
In  his  knowledge  lay  against  the  company. 
I  found  the  lien  of  Harry  Bronson,  Cory, 
Montana  Electric  Company,  Lew  Miller,  J.  C. 
Enoch,  Anton  Ludwlgson,  on  file,  and  I  be- 
lieve tbe  Montana  Lumber  &  Manufacturing 
Company  was  also  on  file.  Mr.  Hall  really 
did  not  submit  any  claims  to  me  personally. 
There  were  some  claims  sent  to  me  for  sub- 
mission to  the  Salt  Lake  office,  by  Mr.  Hall 
to  me;  but  I  don't  remember  what  claims 
they  were.  [Redirect  examination:]  I  have 
designated  the  liens  that  were  first  submit- 
ted to  me." 

When  we  consider  the  subject-matter  of 
this  conversation,  the  purpose  to  be  accom- 
plished, and  tbe  efforts  that  bad  already 
been  put  forth,  It  appears  to  us  that  there 
is  not  any  room  for  a  difference  of  opinion 
as  to  the  effect  of  this  evidence.  Tbe  written 
agreement  bad  Just  been  executed.  It  pro- 
vides for  the  payment  of  such  claims  as  w«re 
or  might  become  Incumbrances  upon  tbe  prop- 
erty then  purchased.  The  contract  in  terms 
declares  that  it  was  tbe  intention  of  the  par- 
ties that  tbe  property  should  be  turned  over 
to  tbe  Bell  Company  free  from  any  incum- 
brances. Mr.  Wallace,  tbe  president  of  tbe 
Bell  Company,  had  instructed  Burdick,  who 
was  local  superintendent,  to  ascertain  what 
claims  were  outstanding  that  were  liens  upon 
the  property,  and  Burdick  bad  made  an  ef- 
fort to  comply ;  but,  not  being  fully  satisfied, 
this  discussion  arose,  resulting  in  Hall's 
agreement  to  furnish  "a  list  of  claims  that  in 
his   knowledge   lay    against    the   company.'' 


Digitized  by 


Google 


926 


108  PACIFIC  BBPOBTDB. 


(Mont 


Since  It  was  wholly  Immaterial  to  the  Bell 
Company  what  Indebtedness  the  Park  Com- 
pany had  aside  from  claims  which  were  or 
might  become  Incumbrances  upon  the  proper- 
ty, it  Is  Impossible  to  suppose  that  any  in- 
debtedness other  than  such  llenable  claims 
was  ever  In  contemplation  of  the  parties 
when  this  conTersatlon  was  bad.  The  rec- 
ord discloses  that  the  Bell  Company  has  not 
paid  these  additional  nonllenable  claims,  and 
It  cannot  hare  any  Interest  in  paying  them. 
As  to  any  balance  of  the  $5,000  It  Is  the  mere 
trustee,  and  as  to  the  final  disposition  of  the 
balance  it  cannot  hare  any  Interest.  In  view 
of  the  fact  that  a  written  agreement  had  just 
been  executed,  which  fully  seta  forth  the  in- 
tention of  the  parties,  it  seems  altogether  un- 
reasonable that  the  parties  would  proceed  im- 
mediately to  enter  into  a  parol  agreement 
which  would  have  the  effect  of  enlarging  the 
scope  of  the  written  contract,  and  that  such 
parol  contract  should  be  called  into  existence 
at  the  Instance,  not  of  Hall,  who  might  have 
had  some  interest  in  seeing  these  nonllenable 
■Jalms  paid,  but  of  the  Bell  Company,  which 
was  not  interested  in  them  to  any  extent 
whatever.  We  are  thoroughly  convinced  that 
Burdlck  desired  a  list  of  llenable  claims,  such 
itlalms  as  Mr.  Wallace  had  directed  him  to 
investigate,  and  that  Hall's  agreement  to  fur- 
nish -a  list  of  claims  which  lay  against  the 
-iompany  was  Intended  to  and  did  refer  to 
the  very  claims  with  regard  to  which  Mr. 
Wallace  was  solicitous;,  and  the  fact  that 
in  July  following  Hall  approved  these  other 
claims,  and  directed  the  Bell  Company  to 
pay  them,  cannot  be  invoked  to  the  prejudice 
of  this  plaintiff,  whose  rights  attached  as  of 
the  date  of  the  levy  of  the  writ  The  evi- 
dence falls  to  support  finding  No.  8  made  by 
the  trial  court,  and  fails  to  Justify  the  court 
in  holding  that  the  Bell  Company  was  enti- 
tled to  be  credited  with  any  of  the  claims  com- 
prising this  second  group,  referred  to  above. 
But  there  ie  a  suggestion  found  in  the  brief 
of  respondent,  that,  at  the  date  of  the  levy 
of  the  writ,  the  $5,000  was  retained  to  meet 
the  payment  of  outstanding  claims  against 
the  Park  Company,  and,  until  the  amount  of 
such  claims  was  determined,  the  Bell  Com- 
pany did  not  owe  to  the  Park  Company  any- 
thing whatever;  in  other  words,  that  the 
Bell  Company's  liability  was  then  so  far  con- 
tingent that  it  was  not  subject  to  garnish- 
ment; and  Cowell  v.  May,  26  Mont  163,  68 
Pac.  843,  is  cited,  and  the  following  quoted 
from  the  opinion:  "Although  the  immaturity 
of  a  debt  at  the  time  of  garnishment  is,  of  it- 
self, unimportant  In  so  far  as  the  ultimate 
liability  of  the  garnishee  is  concerned,  yet,  in 
order  to  charge  him,  there  must  be  an  exist- 
ing debt  at  the  time  of  the  service — a  con- 
tract under  which  a  debt  may  or  may  not 
arise  la  not  sufllcient  There  must  be  at  the 
time  of  the  service  a  debt  due  or  to  become 
due,  and  not  a  contingent  liability  or  a  coudl- 
tional  contract  merely."  And  this  Is  followed 
by  a  quotation  from  section  551,  Drake  on  At- 


tachment TbAt  this  la  a  correct  statement 
of  the  rule  is  evidenced  by  the  authorities 
generally ;  but  if  the  liability  of  the  garnishee 
is  certain,  and  the  only  uncertainty  which 
exists  is  as  to  the  amount  of  such  liability, 
then  the  debt  whatever  it  may  be,  is  subject 
to  attachment  This  is  the  meaning  of  sec- 
tion 6667  of  the  Revised  Codes,  and  is  the 
rule  recognized  by  the  authorities.  20  Gyc. 
1008,  and  note;  14  Am.  &  Eug.  Ency.  Law 
(2d  Ed.)  769;  2  Wade  on  Attachment  S  450; 
Wagon  Co.  v,  Peterson,  27  W.  Va.  314 ;  Mil- 
ler V.  Scoville,  85  lU.  App.  383;  Downer  v. 
Topllff,  19  Vt  399.  In  2  Shlnn  on  Attach- 
ment &  Garnishment,  {  481g,  it  is  said:  "The 
contingency  which  will  prevent  the  property 
or  debt  from  being  attached  must  be  such  a 
contingency  as  affects  the  property  or  debt 
Itself,  and  not  simply  one  which  affects  the 
liability  of  the  garnishee  to  have  the  effects 
or  credits  taken  from  him  In  a  particular 
manner.  It  must  be  such  a  contlng;ency  as 
may  preclude  the  principal  from  any  right  tw 
call  the  garnishee  to  account"  Ihvinel  t. 
Stone,  30  Me.  384. 

There  is  not  any  difference  in  principle, 
and  little,  if  any,  in  the  facts,  between  the 
present  action  and  the  case  of  New  England 
Marine  Insurance  Co.  T.  Chandler  &  Bar- 
roughs,  16  Masa  275.  In  the  latter  case 
Chandler  was  Indebted  to  the  Union  Bank 
and  to  other  parties,  including  the  insurance 
company.  He  transferred  to  Burroughs,  as 
trustee,  certain  certificates  of  stock,  with  the 
understanding  that  Burroughs  should  sell  the 
stock,  pay  the  bank,  and  turn  over  any  sur- 
plus to  Chandler.  Before  the  securities  were 
sold.  Burroughs  was  served  with  garnish- 
ment process  in  an  action  by  the  insurance 
company  against  Chandler.  Burroughs  an- 
swered setting  forth  the  facts,  from  which  it 
appeared  that  the  value  of  the  available  as- 
sets in  his  hands  exceeded  Chandler's  indebt- 
edness to  the  bank,  and  the  court  properly 
held  that,  though  the  Insurance  company's 
case  would  have  to  be  delayed  until  Bur- 
roughs could  sell  the  securities  and  account 
for  the  surplus  over  the  amount  due  the  bank, 
such  surplus,  whatever  it  might  be,  was  a 
garnlshable  debt  The  Massachusetts  case  Is 
cited  with  approval  in  Cutter  v.  Perkins,  47 
Me.  557. 

If  in  this  present  case  the  Bell  Company 
had  made  answer  to  the  garnishment  imme- 
diately after  service  of  the  writ  it  would 
have  been  compelled  to  set  forth  that  it  had 
in  its  hands,  as  trustee  for  the  Park  Com- 
pany, $5,000,  out  of  which  it  was  obligated 
to  pay  all  claims  against  the  Park  Company 
which  were  then  or  might  become  incumbran- 
ces upon  the  property  transferred  by  the 
agreement  of  June  23d;  that  the  amount  of 
incumbrances  then  on  the  property,  was  $3,- 
178.07;  that  there  were  the  outstanding 
claims  of  Walsh,  Thompson  Falls  Mercantile 
Company,  Ludwigson,  Miles,  the  Turners,  and 
Fraiisham,  aggregating  $749.25,  which  might 
or  might  not  be  llenable,  dependent  ui>cn  th« 
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laracter  and  the  claims  and  the  time  when 
icb  matured.  Such  would  have  been  a  full 
lid  fair  return  by  the  garnishee,  and  It  wonld 
ive  shown  a  substantial  balance  in  its  hands, 
bleb  under  the  contract  belonged  to  the 
ark  Company.  That  amount  was  certain, 
id  there  was  a  further  balance  which  might 
•  might  not  be  subject  to  garnishment,  de- 
eding upon  the  result  of  an  Investigation 
'  the  claim  last  mentioned,  and.  If  such  in- 
stigation had  disclosed  the  nonllenable 
laracter  of  those  claims,  the  entire  balance 
er  and  above  |3,178.07  would  have  been  sub- 
ct  to  garnishment.  Apparently  the  Bell 
impany  did  not  make  any  answer  to  the 
irnisbment  until  long  after  the  time  for  fll- 
g  lieus  for  these  claims  Just  mentioned  had 
:plred,  and  no  Hens  were  filed,  and,  since 
e  written  contract  of  June  23d  does  not  pro- 
ie  for  the  payment  of  these  claims,  the  en- 
'e  balance  over  and  above  the  amount  of 
e  claims  which  were  included  In  the  con- 
act  of  June  23d  is  subject  to  garnishment, 
en  tbough  at  the  date  of  the  service  of  the 
:it  the  exact  amount  of  such  balance  was 
t  definitely  fixed. 

Since  there  la  not  any  dispute  as  to  the 
cts  of  this  case,  a  new  trial  is  not  neces- 
ry;  but  the  cause  Is  remanded  to  the  dis- 
ot  court,  with  directions  to  set  aside  its 
dings  and  Judgment,  and  enter  Judgment 
favor  of  the  plaintiff  for  $1,821.93  and 
Its. 
Reversed  and  remanded. 

BRANTLT,  a  J.,  and  SMITH,  J.,  concur. 


Vtah.  428) 

In  te  JENSEN'S  ESTATE. 

GREEN  V.  JENSEN. 

Supreme  Court  of  Utah.    April  29,  1910.) 

LT.8  (J  72*)— Pbobate— Nature  of  Papbk. 
I>ecedent  wrote  a  letter  to  petitioner,  dla- 
sing  in  a  general  way  their  plans  after  tfaey 
re  married,  stating  therein  that  be  would 
ke  petitioner  hia  sole  heir  whether  the;  were 
rried  or  not,  and  if  he  died  before  they  were 
rried  would  make  her  his  legal  heir,  but  "I 
>e  I  will  enjoy  your  company  and  association 
ore  that,  now  this  is  only  talk.  I  don't  ez- 
t  to  die,  but  I  am  just  telling  you  what  I 
in."  Held,  that  the  letter  was  not  intended 
a  present  disposition  of  decedent's  property, 
naerely  expressed  an  intention  to  dispose  of 
.t  some  future  time,  and  was  not  admissible 
irobate  as  a  will. 

Cd.   Note.— For  other  cases,  see  Wills,  Cent. 
.  §  189;   Dec.  Dig.  {  72.*) 

ppeal  from  District  Court,  Uintah  Coun- 

J.  B.  Booth,  Judge, 
'etitlon    by    Millie    Green    against    Jens 
sen  to  probate  an  alleged  will.    From  a 
gment    denying   probate,    proponent    ap- 
is.    Affirmed. 

[ansen  &  Meredith  (Goodwin  ft  Van  Pelt, 
counsel),  for   appellant.     John  T.  Pope 

M.  Warner,  of  counsel),  for  respondent. 


FRICK,  J.  The  appellant  filed  her  peU- 
tlon  In  the  district  court  of  Uintah  county, 
Utah,  and  with  it  presented  for  probate  a 
certain  writing  which  she  alleged  was  the 
last  will  and  testament  of  one  John  Jensen, 
late  of  Uintah  county,  deceased.  The  al- 
leged win  was  In  the  form  of  a  letter  writ- 
ten by  the  deceased  and  directed  to  the  ap- 
pellant, who  was  his  flancS.  The  letter  is 
full  Is  as  follows:  "John  Jensen  &  Co., 
Dealers  in  Miners'  and  Ranchers'  Supplies. 
Dragon,  Utah,  Jan.  26,  1909.  My  Dear 
Millie:  I  had  Just  written  a  letter  to  you 
when  I  received  your  most  Interesting  letter 
I  ever  got  from  you.  I  am  glad  to  hear 
that  you  favor  our  union  this  spring.  Yes, 
my  dear  Millie,  we  will  try  to  get  our  union 
sealed  as  soon  as  we  can.  I  need  you  here 
and  I  want  you  here  to  comfort  me  and  be 
a  helpmate  to  me,  and  that  we  both  may  be 
benefited  and  blessed.  (This  is  a  kiss.)  I 
am  surprised  to  see  your  thoughts  corre- 
spond with  mine.  Tou  need  not  worry 
about  your  travel  across  the  country.  I  will 
come  and  get  you,  and  we  will  go  right 
on  to '  Salt  Lake  and  back  to  Dragon  and 
never  mind  the  reception,  we  will  have  that- 
some  other  time.  I  appreciate  your  senti- 
ments and  I  am  fully  in  sympathy  with 
them,  as  I  am  with  all  you  propose,  but  we 
must  economize  as  much  as  we  can.  We 
are  not  mllllonarys  and  you  and  I  must 
live,  and  so  we  will  make  things  match  as 
much  as  we  can,  and  when  we  get  well  off 
then  we  will  spread  It  on  (do  you  see). 
Sweet  Millie,  I  do  not  know  if  you  like  this 
or  not,  but  I  think  you  a  sensible  girl.  I 
will  make  you  my  sole  heir  whether  we  get 
married  or  not,  and  if  I  die  before  you  and 
me  are  married  I  will  make  you  my  legal 
heir,  but  I  hope  that  I  will  enjoy  your  com- 
pany and  association  before  that,  now  this 
Is  only  talk.  I  don't  expect  to  die,  but  I  am 
Just  telling  you  what  I  mean.  If  we  were 
together  we  could  talk  all  this  thing  face  to 
face — I  will  be  other  there  some,  time  this 
spring;.  I  will  let  you  know  later  and  we 
will  arrange  things.  We  may  get  married 
In  Vernal,  and  then  go  to  Salt  Lake  City, 
but  I  have  to  see  the  State  President  about 
that  Tou  Just  keep  your  ears  stiff  and 
trust  in  the  Lord.  Pray  for  me  and  your- 
self and  we  will  be  all  right.  Yes,  my  dear, 
I  hope  all  saloons  will  be  closed  and  whis- 
key Imnlshed  from  the  face  of  the  earth. 
Tou  shall  not  think  that  those  post  cards 
Is  of  any  consequence.  It  was  only  to  show 
you  what  the  store  looks  like.  I  will  send 
you  some  more  to  show  you  Dragon  from 
different  points.  We  don't  want  to  stay 
here  all  our  lives,  but  we  will  stay  here  till 
we  can  do  better  or  worse.  I  like  to  make 
a  few  dollars  and  go  in  the  chicken  busi- 
ness. God  bless  you,  my  dear  Millie.  From 
your  loving  John."  The  district  court  held 
that  the  writing  was  not  Intended  as  a  will. 
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and  that,  in  legal  effect.  It  was  not  sncb, 
and  hence  refused  to  admit  it  to  probate, 
and  entered  Judgment  accordingly.  The  ap- 
peal is  from  the  ruling  and  Judgment. 

It  is  urged  that  the  district  court  erred 
in  its  conclusions  and  Judgment.  Conced- 
ing, for  the  purposes  of  this  decision,  that 
the  writing  In  question  is  in  form  and  exe- 
cution sufficient  as  a  holographic  will  un- 
der the  proTlsions  of  section  2736,  Comp. 
Laws  1907,  yet.  the  writing  laclcs  the  ele- 
ments of  substance  which  are  requisite  to 
constitute  it  «  will  whether  holographic  or 
regular.  It  is  manifest,  from  the  face  of 
the  writing  Itself,  that  the  writer  did  not 
intend  it  as  constituting  a  disposition  of  his 
property,  or  any  part  of  his  property.  True, 
the  writer  says,  "I  will  make  you  my 
sole  heir,  •  •  •  and  If  I  die  before  you 
and  me  are  married  I  will  make  yon  my 
legal  heir."  These  are  the  only  words  that 
even  the  most  liberal  constructionist  could 
claim  had  any  tendency  towards  manifest- 
ing an  intention  on  the  part  of  the  writer 
to  make  a  post  mortem  disposition  of  prop- 
erty. It  is,  however,  clear  from  the  lan- 
guage used  that  the  writer  did  not  Intend 
to  presently  bequeath  or  devise  any  proper- 
ty, but  that  he  merely  expressed  an  inten- 
tion to  do  so  at  some  future  time.  This  Is 
not  only  the  unavoidable  conclusion  to  .be 
deduced  from  the  language  itself,  but  such 
a  conclusion  Is  fortified  by  the  fact  that  the 
writer  does  not  mention  or  specify  any  prop- 
erty of  any  kind  whatever.  If  the  writer 
had  intended  the  letter  as  a  present  disposi- 
tion of  his  property,  or  any  part  of  It,  he 
no  doubt  would  have  said  something  about 
property  of  some  kind.  To  our  minds  It  Is 
very  clear  that  the  letter  In  question  was 
not  Intended  as  a  will,  but  that  It  was  in- 
tended for  what  It  purports  to  be,  namely, 
a  letter  by  which  the  writer  communicated 
his  thoughts  and  plans,  in  a  general  way  at 
least,  to  one  with  whom  It  was  bis  intention 
to  establish  the  closest  social  relations  in 
the  near  future.  Such  a  writing,  therefore, 
falls  far  short  of  being  a  present  disposition 
of  property. 

The  Judgment  Is  therefore  affirmed,  with 
costs  to  respondent. 


STBAUP,  O.  J., 
cut. 


and  Mccarty,  J.,  con- 


(37  Vtab,  m) 

SARGENT  v.  ONION  FUEH:.  CO. 

(Supreme  Court  of  Utah.     April  20,  1010.) 

1.  Dismissal  and  Nonsuit  (S  50*)— Grounds 
— estoppei.. 

Decedent  died,  leaving  n  widow,  and  she 
sued  as  widow  and  sole  heir  fur  wrongful  death. 
Thereafter  she,  having  been  nppointed  admin- 
istratrix of  decedent's  estate,  moved  to  amend 
bv  adding  herself  as  administratrix  as  party 
piaintiS.      This    was    allowed,    and    defendant 


again  answered  the  amended  complaint,  and, 
after  the  jury  was  impaneled,  plaintiff,  with- 
out objection,  was  permitted  to  again  amend  bf 
striking  her  individual  name  as  a  party  plain- 
tiff from  the  record.  Held,  that  defendant,  hav- 
ing permitted  such  amendments  without  objec- 
tion, was  estopped  to  demand  a  dismissal  of  the 
action  on  the  ground  that  one  party  had  tjeen 
substituted  for  another. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  U  100-102;  Dec.  Dig.  i 
50.»] 

2.  Parties  (J  60*)— Substitution. 

In  an  action  for  wrongful  death,  the  rab- 
stitution  of  decedent's  personal  representative 
for  decedent's  widow  as  plaintiff  was  not  a  vio- 
lation of  the  rule  forbidding  a  substitution  of 
parties  which  operates  to  change  the  original 
causes  of  action.i 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  H  93,  »1;   Dec.  Dig.  (  59.  *J 

3.  Appeal  and  Ebbob  ({  197*)  —  Rxvibw  — 
Questions  Not  Made  at  Trial. 

Where,  in  an  action  for  death,  the  amend- 
ed complaint  alleged  that  the  widow  was  the 
sole  heir,  but  no  objection  was  made  at  the 
trial  that  the  evidence  showed  that  decedent 
left  surviving  his  widow  and  his  father,  it 
could  not  be  first  claimed  on  appeal  that  the 
court  should  have  granted  a  motion  to  dismiss 
because  of  such  variance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  197  ;•  Pleading,  Cent  Dig. 
!  1438.] 

4.  Pleading  (I  248*)— Amendment— New  la- 

SUES. 

Where,  in  an  action  for  death  of  a  servant 
in  a  mine,  the  complaint  alleged  that  defendant 
permitted  the  roof  to  be  dangerous,  and  negli- 
gently failed  to  timber  it  or  in  any  manner 
support  the  roof  or  provide  against  its  dan- 
gerous condition,  by  reason  of  which  a  large 
mass  of  rock  fell  and  killed  deceased,  the  court 
did  not  err  in  permitting  a  trial  amendment 
by  inserting  the  words  "and  because  the  pillars 
of  the  mine  had  been  and  were  being  with- 
drawn therefrom,"  objected  to  on  the  theory 
that  such  language  interposed  a  new  issue,  de- 
fendant not  having  claimed  surprise,  or  that  it 
was  unprepared,  and  not  having  asked  for  a 
continuance  or  postponement. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i  694 ;  Dec.  Dig.  {  248.*) 

5.  Master  and  Servant  ({  270*)- Death  or 
A  Servant— Mines — Action — Evidence. 

In  an  action  for  the  death  of  a  miner  who 
was  struck  by  rock  falling  from  the  roof  of 
a  tunnel,  evidence  that  rock  and  earth  had 
fallen  from  the  roof  at  different  times  prior 
to  the  accident  and  at  other  places  was  admis- 
sible to  show  the  character  of  the  ground  and 
the  necessity  of  timbering  or  otherwise  sujniort- 
ing  the  roof,  and  notice  to  defendant  of  the 
defective  and  dangerous  conditions. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  919;  Dec.  Dig.  {  270.*] 

6.  Appeal  and  E>bbob  (J  231*)— Evidence— 
Hypothetical  Questions — Review. 

Where  error  was  assigned  on  the  admission 
of  evidence  in  answer  to  hypothetical  questions 
over  an  objection  that  the  questions  assumed 
facts  not  in  evidence  and  that  facts  in  evidence 
were  not  embraced  in  the  action,  but  coun- 
sel, after  the  question  bad  been  reformed  to 
meet  his  objections,  did  not  point  out  either  at 
the  trial  or  on  appeal  what  facts  were  erro- 
neously included  or  omitted,  the  assignment 
would  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
iCrror.  Dec.  Dig.  §  231.*] 
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T.  ApPBAt  AifD  Bbboe  ({  204*)  —  Objbctiow 
Not  Madk  at  Triai,  —  Rulings  on  Evi- 
dence. 

Ad  objection  to  evidence  not  made  at  the 

trial  will  not  be  considered  on  appeal. 
[EJd.  Note. — For  otiier  cases,  see  Appeal  and 

Error,  Cent.  Dig.  i  1258 ;    Dec.  Dig.  |  204.»1 

8.  Appeal  and  Ebrob  (8  237*)— Rulings  on 
Evidence — Motion  to  Stkikb— Necessity. 
Where  the  cross-examination  disclosed  that 
an  expert's  opinion  was  based  partially  on 
what  plaintiFs  counsel  had  toid  him  out  of 
court,  as  well  as  the  facts  assumed  in  a  hypo- 
thetical question,  but  no  motion  was  made  to 
strilce  the  testimony  at  the  trial,  its  admissi- 
bility could  not  be  reviewed  on  appeal. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  f  237;*  Tnal,  Cent.  Dig.  | 
235.} 

».  Tbial  (g  252*)  — INSTBUCTIONB  — Applica- 
bility TO  Evidence. 

Where  there  is  no  evidence  on  which  to 
predicate  a  request  to  charge,  it  may  be  prop- 
erly refused.  , 

[Bid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  596;    Dec.  Dig.  8  232.»] 

10.  Appeal  and  Ebrob  ({  1004*)— Questions 
Available— Excessive  Verdict. 

Ttiat  the  verdict  was  excessive  and  was 
given  under  the  inSuence  of  passion  and  prej- 
udice cannot  be  reviewed  on  appeal. 

[EH.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  8  3S)44 ;   Dec  Dig.  8  1004.*] 

Appeal  from  District  Court,  Summit  Coun- 
ty; T.  D.  Lewis,  Judge. 

Actioii  by  Rose  C.  Sargent,  as  administra- 
trix of  the  estate  of  George  Lorenzo  Sargent, 
deceased,  against  the  Union  Fuel  Company. 
Judgment  for  -  plaintiff,  and  defendant  ap- 
peala    Affirmed. 

Mathonlah  Thomas  and  W.  J.  Barrette,  for 
appellant.  Evans  &  Evans  and  David  Ev- 
ans, for  respondent. 

STRAUP,  C.  J.  1.  This  is  an  action  to  re- 
cover damages  for  wrongful  death.  From  a 
Judgment  entered  upon  a  verdict  rendered 
in  favor  of  the  plaintiff  the  defendant  ap- 
peals. The  deceased  was  a  married  man 
and  left  no  Issue.  By  section  2912,  Comp. 
Laws  1907,  it  Is  provided  that,  "when  the 
death  of  a  person  not  a  minor  is  caused  by 
the  wrongful  act  or  neglect  <>f  another,  his 
heirs,  or  his  personal  representatives  for  the 
benefit  of  his  heirs,  may  maintain  an  action 
for  damages  against  the  person  causing  the 
death."  The  action  was  commenced  In  the 
name  of  Rose  C.  Sargent,  the  deceased's  wid- 
ow. It  was  alleged  In  the  complaint  that  the 
deceased  left  no  Issue,  and  that  she  was 
bis  widow  and  sole  heir.  A  demurrer  was 
interposed  to  the  complaint  on  the  ground, 
among  others,  that  the  plaintiff  had  not  the 
legal  capacity  to  sue.  The  demurrer  was 
overruled.  The  defendant  answered,  plead- 
ing to  the  merits.  Thereafter  the  plain- 
tiff proposed  an  amended  complaint  whjereln 
Rose  C.  Sargent  administratrix  of  the  estate 
of  the  deceased  was  added  as  a  party  plain- 
tiff. In  the  amended  complaint  it  was  al- 
leged that  she  was  the  duly  appointed,  quali- 


fied, and  acting  administratrix  of  Uie  estate^ 
and  that  she  was  the  widow  of  the  deceased 
and  his  sole  heir.  The  amended  complaint 
was  allowed  and  filed  with  the  consent  of 
the  defendant.  The  defendaut  again  an- 
swered, pleading  a  general  denial,  contribu- 
tory negligence,  and  assumption  of  risls. 
After  the  Jury  was  Impaneled  the  plaintiff 
again  proposed  an  amendment  to  the  amend- 
ed complaint  by  striking  out  the  Individual 
name  of  Rose  C.  Sargent  as  a  party  plaintiff. 
In  response  to  an  Inquiry  from  the  court,  the 
defendant's  counsel  stated  that  there  was  no 
objection  to  the  amendment,  and  thereupon 
it  was  allowed.  The  complaint,  as  amended, 
then  stood  in  the  name  of  the  administratrix 
In  her  representative  capacity,  and  contained 
the  allegations  that  she  was  the  widow  of 
the  deceased  and  the  sole  heir  and  bene- 
ficiary of  the  estate  The  defendant  then 
moved  to  dismiss  the  action  "on  the  ground 
that  an  entirely  different  plaintiff  has  been 
substituted  for  the  one  that  originally 
brought  the  suit"  The  court  denied  the  mo- 
tion.   Complaint  is  made  of  this  ruling. 

No  complaint  is  made  of  the  proceedings 
by  which  the  administratrix  was  made  a 
party  to  the  action,  nor  the  individual  name 
of  the  widow  stricken  as  a  party;  nor  could 
the  defendant  well  complain  of  them  be- 
cause of  its  consent  to  the  rulings  in  that  re- 
gard. If  the  defendant  had  cause  for  com- 
plaint, it  ought  to  have  made  It  when  leave 
was  asked  to  make  the  administratrix  a 
party  to  the  action.  The  defendjint,  having 
consented  to  the  amendments  making  the 
administratrix  in  her  representative  capacity 
a  party,  and  striking  the  individual  name  of 
the  widow  as  a  party,  cannot  thereafter  be 
heard  to  assert  that  one  party  has  been  sub- 
stituted for  another,  and  seek  to  dismiss  the 
action  on  snch  ground.  To  allow  that  is  to 
permit  It  to  take  inconsistent  positions.  If 
there  was  a  substitution  of  parties,  the  de- 
fendant consented  to  it  when  it  consented  to 
the  amendments.  Furthermore,  in  the  case 
of  Pugmlre  v.  Diamond  Coal  &  Coke  Co.,  26 
Utah,  115,  72  Pac.  885,  it  was  held  by  this 
court  that,  in  an  action  for  wrongful  death, 
the  personal  representative  could  be  substi- 
tuted in  place  of  the  widow  and  children, 
and  that  such  substitution  was  not  in  viola- 
tion of  the  general  rule  forbidding  a  substi- 
tution of  parties  which  operates  to  change 
the  original  cause  of  action.  While  it  was  al- 
leged in  the  original  and  amended  complaint 
that  the  widow  was  the  sole  heir,  it  was, 
however,  shown  by  the  evidence  that  the 
deceased  left  surviving  him  his  widow  and 
his  father.  But  «io  complaint  was  made  of 
that  to  the  court  below,  and  no  action  of  the 
court  invoked  in  respect  of  It.  Counsel,  how- 
ever, in  argument  here  attempt  to  make 
much  of  it  in  support  of  their  contention 
that  the  court  erred  in  denying  the  motion 
to  dismiss  the  action.    Such  observations  have 
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no  pertinency  to  the  guestion  in  band.  A  de- 
fendant might  as  well  before  trial  move  tho 
court  to  dismiss  the  action  upon  alleged 
grounds  that  the  atlegatlong  of  the  complaint 
are  untrue.  We  think  no  error  was  commit- 
ted In  the  ruling  complained  of. 

2.  The  defendant  was  engaged  In  opera- 
ting a  coal  mine  and  in  mining  and  removing 
coal  therefrom.  The  deceased  was  in  its 
employ,  engaged  iu  hauling  cars  loaded  with 
coal  along  an  underground  tunnel  from  the 
place  where  the  coal  was  dug  to  the  place 
where  It  was  hoisted  to  the  surface.  It  was 
alleged  in  the  complaint  that  the  ground 
above  the  tunnel  was  loose,  broken,  and  inse- 
cure, and  that  timbers  were  required  to  pro- 
tect the.  roof  of  the  tunnel  and  to  prevent 
earth  and  rock  from  caving  and  falling  there- 
from, and  that  the  defendant  suffered  and 
permitted  the  roof  to  be  Insecure  and  danger- 
ous and  "negligently  and  carelessly  failed 
to  timber  or  in  any  manner  support  said 
roof,  or  In  any  manner  provide  against  the 
dangerous  condition  thereof,"  by  reason  of 
which  a  large  mass  of  earth  and  rock  fell 
from  the  roof  and  struck  the  deceased  and 
killed  blm.  On  the  day  of  the  trial,  and  be- 
fore the  Jury  was  impaneled,  the  plaintiff 
asked  leave  to  amend  the  complaint  by  In- 
serting the  words  "and  Decause  the  pillars 
of  said  mine  had  been  and  were  being  with- 
drawn therefrom."  With  such  amendment 
the  complaint  then  read  to  the  effect  that 
the  rock  and  earth  which  struck  the  de- 
ceased fell,  by  reason  of  the  negligence  of 
the  defendant  in  failing  "to  timber  or  in  any 
manner  support  said  roof,  or  In  any  manner 
provide  against  the  dangerous  condition 
thereof  (as  stated  In  the  complaint  before 
the  proposed  amendment),  "and  because  the 
pillars  of  said  mine  had  been  and  were  being 
withdrawn  therefrom,"  as  added  by  and 
stated  in  the  amendment  The  defendant 
objected  to  the  amendment  on  the  ground 
lliat  It  introduced  a  "new  and  different 
charge  of  negligence."  The  court.  In  over- 
ruling the  objection  and  allowing  the  amend- 
ment, observed  that  "that  evidence  could  be 
Introduced  without  the  amendment."  Com- 
plaint Is  made  of  this  ruling.  It  is  urged  by 
the  appellant  that  "It  should  not  have  been 
forced  to  the  trial  of  an  Issue  withheld  from 
its  knowledge  and  then  sprung  at  the  mo- 
ment of  trial."  We  think  the  ruling  was 
right  ■  No  new  issue  was  presented  by  the 
amendment.  Furthermore,  the  defendant 
did  not  then  claim  that  It  was  taken  by 
surprise,  or  that  It  was  unprepared,  nor  did 
it  ask  for  a  continuance  or  postponement  It 
cannot  be  heard  to  make  sVich  claim  now. 

8.  Over  defendant's  objections,  plaintiff 
was  permitted  to  show  that  rock  and  earth 
had  fallen  from  the  roof  of  the  tunnel  at 
different  times  prior  to  the  accident,  and  at 
places  other  than  the  place  of  the  accident. 
We  see  no  error  in  those  rulings.  Such  evi- 
dence was  admissible  as  tending  to  show 
the  character  of  the  ground,  the  necessity  of 


timbering  or  otherwise  supporting  the  roof, 
and  notice  to  the  defendant  of  the  defective 
and  dangerous  conditions. 

4.  Lengthy  hypothetical  questions  were 
propounded  by  plaintiff  to  expert  witnesses 
examined  in  her  behal/  and  their  opinions 
asked  with  respect  to  the  nsual  method  of 
timbering  under  the  conditions  assumed,  and 
they  were  asked  "What  in  your  Judgment  as 
an  experienced  miner  should  have  been  done 
in  order  to  render"  the  roof  "reasonably  safe 
so  that  rock"  sloughing  or  breaking  off 
"would  not  be  falling,"  and  to  prevent  rock 
and  earth  from  falling?  Over  the  objections 
of  defendant,  the  witnesses  were  permitted 
to  answer,  to  the  effect  that  the  usual  method 
was  "by  putting  square  sets  of  timbers  in 
and  lagging  over  the  top."  The  objections 
made  at  the  trial  were  that  the  hypothetical 
questions  proposed  were  Indefinite,  Included 
some  things  not  in  evidence,  excluded  others 
in  evidence,  and  that  the  witnesses  had  not 
qualified.  No  objection  was  made,  nor  is  It 
contended,  that  the  questions  called  for  opin- 
ions or  conclusions  of  an  Issue  to  be  tried, 
and  upon  which  the  decision  of  the  case  de- 
pended, nor  is  it  here  claimed  that  the  wit- 
nesses had  not  properly  qualified,  except  that 
they  had  not  been  in  the  mine,  and  had  no 
personal  knowledge  of  the  conditions  assum- 
ed In  the  questions.  We  therefore  pass  that 
When  the  objection  was  Interposed  to  the 
question  propounded  to  the  first  witness,  the 
court  inquired  of  counsel  for  the  defendant 
"what  facts  are  assumed  In  the  hypothetical 
question  of  which  there  Is  no  evidence?" 
Counsel  replied:  "Perhaps  I  would  better 
put  It  that  it  bears  on  the  Indeflniteness"  with 
respect  to  the  frequency  of  the  falling  of  the 
rock,  and  that  "no  condition  is  involved  as  to 
the  kind  or  character  of  the  rock,  conditions 
with  relation  to  coal,  the  relation  of  the  soil. 
Its  dryness  or  dampness,  seams  or.no  seams, 
hardness  or  softness  of  the  rock."  The  ques- 
tion was  then  reframed,  embracing  such  con- 
ditions. The  defendant  still  objected  on  the 
same  grounds.  The  objection  wos  overruled, 
and  the  court  took  the  answer  of  the  witness. 
Upon  an  objection  made  to  the  question  pro- 
pounded to  the  second  witness,  the  court 
again  Inquired  of  counsel  what  facts  were 
assumed  In  the  question  which  were  not  In 
evidence.'  Counsel  replied:  "I  do  not  think 
that  we  are  called  upon  to  suggest  wtiat  it 
should  be  or  In  what  respect  it  falls."  The 
court  Indicating  a  different  view,  counsel 
suggested  that  there  was  not  any  evidence 
"as  to  the  consistency  and  the  character  of 
the  soli  and  the  rock  In  that  place,  and  as  to 
Its  condition  with  relation  to  cracks  and 
crumbling."  Again,  the  question  was  re- 
framed  embracing  such  conditions.  The  de- 
fendant still  objected  on  the  same  grounds, 
which  objection  was  overruled  and  the  an- 
swer of  the  witness  received.  These  rulings 
are  also  complained  of. 

The  appellant  still  asserts  that  "the  ques- 
tions did  not  Include  all,  or  even  substantial- 
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ly  all,  of  the  facts  brought  out  In  the  ert- 
dence."  No  attempt  is  made  to  Inform  us 
wbat  facts  were  assumed  In  the  question 
which  were  not  In  evidence,  or  what  facts 
in  evidence  were  not  embraced  in  the  ques- 
tion. If  after  the  questions  were  reframed 
counsel  were  unable  to  point  out  any  to  the 
trial  court  and  are  unable  to  so  now,  we 
thinli  they  no  longer  have  cause  for  com- 
plaint In  that  regard. 

Further  complaint  is  made  with  respect  to 
the  testimony  of  one  of  these  witnesses  upon 
the  alleged  ground  that  his  answer  was 
based  "not  upon  the  alleged  facts  in  the  hy- 
pothetical question,  but  a  statement  of  al- 
leged conditions  made  to  him  out  of  court" 
No  such  complaint 'was  made  to  the  court 
below.  It  Is  here  made  for  the  first  tlm& 
The  witness  on  cross-examination  was  aslced 
If  the  attorneys  for  the  plaintiff  had  not 
talked  with  and  described  to  him  the  con- 
ditions of  the  toirnel  and  entryway,  and 
asked  his  opinion.  He  replied  that  they  had, 
and  that  be  told  them  his  opinion.  He  was 
then  asked  if  he  did  not  come  into  court 
with  that  opinion,  and  If  his  answer  which 
he  made  In  response  to  the  hypothetical  ques- 
tion propounded  to  him  was  not  partly 
based  on  what  was  told  him  out  of  court, 
and  partly  upon  the  question  propounded  to 
him,  and  he  replied  tbat.it  was.  Ck>un8el, 
however,  made  no  motion  to  strike  the  testi- 
mony of  the  witness,  nor  did  they  otherwise 
aak  any  ruling  of  the  court  or  raise  any  ques- 
tion in  respect  of  the  testimony  in  such  par- 
ttcnlar,  nor  was  the  court  in  any  manner 
given  an  opportunity  to  rale  thereon.  If 
counsel  at  the  trial  were  content  to  let  the 
testimony  of  the  witness  remain  notwith- 
standing such  showing  on  the  cross-examina- 
tion, they  must  be  content  now. 

5.  It  Is  also  urged  that  the  defendant's 
motion  of  nonsuit  ought  to  have  been  granted 
on  the  ground  that  the  evidence  was  insuf- 
ficient to  show  negligence  on  the  part  of  the 
defendant,  and  that  It  conclusively  appeared 
that  the  deceased  assumed  the  risk.  All 
counsel  have  to  say  in  support  of  the  first  is 
that  the  substance  of  the  evidence  on  behalf 
of  the  plaintiff,  except  the  testimony  of  the 
experts,  "was  a  narrative  of  the  occurrence 
of  the  accident  and  a  description  of  the 
physical  conditions  in  the  mine.  There  was 
no  hint  In  any  of  that  testimony  that  these 
conditions  were  other  than  the  usual  condi- 
tions in  coal  mines,  or  that  the  accident  was 
other  than  one  of  the  unfortunate  occur- 
rences In  wbat  is  recognized  by  all  as  an 
extremely  hazardous  employment,"  and  that 
the  plaintiff  tried  but  failed  "to  supply  the 
deficiency  by  testimony  of  the  experts."  In 
support  of  the  second,  all  that  Is  said  Is  "it 
appeared  from  plalntlCTs  own  evidence  that 
the  hazards  of  the  business  were  open  and 
apparent,  and  that,  If  the  deceased  had  the 
intelligence  claimed  for  him,  be  could  not 


help  realizing  them,  and  therefone  assumed 
the  risk  of  them."  Counsel  have  not  refer- 
red us  to  any  evidence  where  these  things 
are  made  to  appear,  nor  have  they  attempt- 
ed to  do  so;  nor  have  they  attempted  to  point 
out  in  what  particular  the  evidence  lacked 
In  essential  facts  to  show  negligence  on  the 
part  of  the  defendant,  except  to  urge  us  that 
the  conditions  of  the  defmdant's  mine  as 
shown  by  plaintiff's  evidence  were  no  worse 
than  those  found  In  other  mines.  Notwith- 
standing the  failure  of  counsel  in  such  par-  ' 
tlculars,  and  of  the  additional  burden  cast 
upon  us  in  consequence  of  It,  we  have  never- 
theless examined  the  record,  and  find  that  all 
the  essential  averments  of  the  complaint 
with  respect  to  the  defendant's  negligence 
are  sufficiently  supported  by  the  evidence  to 
carry  the  case  to  the  Jury,  and  that  the  ques- 
tion of  assumption  of  risk  was  also  one  of 
fact.  No  error  was  therefore  committed  in 
submitting  the  case  to  the  jury. 

6.  Brror  Is  also  assigned  upon  the  ruling 
of  the  court  in  refusing  to  give  certain  re- 
quests of  the  defendant.  They  are  to  the 
effect  that  If  the  deceased  was  not  at  the 
place  where  the  rock  and  earth  fell  upon  him 
in  the  discharge  of  duties  assigned  to  him, 
and  if  he  voluntarily  assumed  to  labor  at 
such  place  when  he  was  required  and  in- 
structed by  the  defendant  to  labor  elsewhere, 
the  plaintiff  could  not  recover.  We  find  no 
evidence  upon  which  to  predicate '  such  a 
charge.  The  requests  were  therefore  prop- 
erly refused. 

7.  It  is  afso  contended  that  the  verdict  is 
excessive,  and  was  given  under  the  Influence 
of  passion  and  prejudice.  We  have  so  fre- 
quently held  such  a  question  not  reviewable 
here  that  It  is  useless  to  longer  urge  It 

We  are  of  the  opinion  that  the  judgment 
of  the  court  below  ought  to  be,  and  it  ac- 
cordingly Is,  affirmed,  with  costs. 

FEICK  and  McOARTT,  JJ.,  concur. 

(IT  Utah,  460) 
GRANT  V.  LAWRENCil. 
(Supreme  Court  of  Utah.     April  29,  1910.) 

1.  PhOCESS   (8  69*)  —  SrSSTITDTED   Sbrviok  — 

Bffbct— "Personai,  Sesvick." 

Sulwtituted  service  of  summons  if  properly 
made  by  leaving  copy  at  defendant's  usual  place 
of  abode  with  some  suitable  person  of  at  least 
14  years  of  age,  as  authorized  by  Comp.  Laws 
1907,  I  2918,  Bubd.  8,  constitutes  personal  serv- 
ice. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  !  83;    Dec.  Dig.  {  69.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  e,  p.  5363.] 

2.  Dotacn.8  (I  8*)  —  Pbesumptiows  —  PtACB 

OF  ABODE. 

The  presumption  that  a  man's  place  of 
abode  is  prima  facie  where  his  family  lives  is 
one  of  fact^  and  not  of  law,  and  may  be  over- 
come by  evidence  to  the  contrary. 

[EJd.  Note.— For  other  cases,  see  Domicile, 
Cent  Dig.  fS  36,  37 ;  Dec.  Dig.  {  8.*] 
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8.    PBOCMB     (I     79*)— SUBSTITTTTED     SiaviCB— 

"Placi:  of  Abodk"— "Domicile." 

Plaintiff  In  May,  1884,  was  married  to 
A.,  and,  while  .she  was  still  bis  wife,  during 
the  same  month  he  married  £}.,  she  being  his 
plural  wife.  Thereafter  he  went  to  England  as 
a  missionary,  and  took  with  him  bis  wife  E. 
and  her  children,  and  resided  and  worked  there. 
During  his  absence  in  England,  his  wife  A. 
built  a  house  in  Salt  Lake  Cit^  with  money 
furnished  by  plaintiff,  and  during  plaintiff's 
absence  lived  therein.  Plaintiff  never  saw  the 
house  nor  lived  in  it  until  after  his  return  from 
England,  during  which  time  summons  wag  at- 
tempted to  be  served  on  him  in  an  action 
brought  by  defendant  by  leaving  a  copy  at  such 
house  with  his  wife  A.,  on  which  judgment  was 
rendered  against  him  by  default,  concerning 
which  he  had  no  knowledge  until  he  returned 
from  England.  Held,  that  such  house  was  not 
plaintiff's  "usual  place  of  abode"  within  Comp. 
Laws  1907,  i  2948  subd.  8,  authorizing  sub- 
stituted service  by  leaving  a  copy  of  the  pror 
cess  at  the  defendant's  usual  place  of  abode 
with  a  suitable  person  at  least  fourteen  years 
of  age ;  the  term  "place  of  abode"  as  so  used 
being  the  place  where  defendant  lives  or  abides, 
his  then  present  residence,"  and  is  not  synony- 
mons  with  "domicile." 

[Ed.  Note. — For  other  cases,  see  Process,  Cent. 
Dig.  i  91 ;   Dec.  Dig.  {  79.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5388,  5389:  vol.  3,  pp.  2168,  2179; 
vol.  8,  pp.  7041.  7642.] 

Appeal  from  District  Court,  Salt  Lake 
County;    a  W.  Morse,  Judge. 

Suit  by  Heber  J.  Grant  against  Franklin 
Lawrence.  Decr'ee  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

C  S.  Patterson,  for  appellant  Toung  & 
Snow,  for  respondent 

FRICK,  J.  Respondent  Institnted  this  ac- 
tion In  equity  to  set  aside  a  judgment  render- 
ed against  him  In  a  former  action.  Ttie  pres- 
ent action  is  based  on  the  alleged  ground 
that  the  court  In  the  former  action  had  no 
jurisdiction  of  the  person  of  respondent  for 
the  reason  that  summons  was  not  served 
upon  him  In  that  action  as  required  by  the 
statutes  of  this  state.  The  former  action 
was  also  an  action  in  equity  to  quiet  the 
title  to  certain  real  estate  of  which  respond- 
ent claims  to  be  the  owner,  or  in  which  he 
has  an  Interest. 

The  undisputed  facts  which  are  deemed 
material,  in  substance,  are:  That  with  the 
exception  of  two  years  as  a  resident  of 
Tooele  county,  this  state,  and  two  years 
while  on  a  mission  in  Japan,  and  three  fur- 
ther years  while  on  a  mission  In  England 
(seven  years  In  all),  the  respondent  has  been 
a  resident  of  Salt  Lake  City,  in  Salt  Ijake 
county,  Utah,  all  his  life.  That  at  the  time 
of  trial  and  for  many  years  prior  thereto 
he  was  engaged  in  the  insurance  business  in 
Salt  Lake  City,  and  that  there  was  no  in- 
terruption In  the  conduct  of  said  business 
while  respondent  was  absent  in  Japan  and 
England  as  aforesaid.  That  respondent  in 
May,  1884,  married  one  Augusta  W.  Grant, 
and  thereafter,  and  while  said  Augusta  was 


BtlU  llYing  and  continued  to  be  his  wife,  he 
also  married  one  Emily  W.  Grant,  the  latter 
becoming  his  plural  wife.  That,  when  re- 
spondent went  to  England,  he  took  with  him 
said  Emily  W.  Grant  and  her  six  children, 
and  she  and  respondent  established  house- 
keeping In  tlie  city  of  Liverpool,  and  lived 
together  with  said  children  as  a  family. 
That  Augusta  W.  Grant  remained  in  Salt 
Lake  City,  and  after  respondent  tiad  depart- 
ed from  this  state,  and  while  he  was  so- 
journing In  E2Dgland  for  the  purpose  afore- 
said, said  Augusta  W.  Grant  erected  a  dwell- 
ing house  at  No.  174  East  South  Temple 
street,  in  Salt  Lake  City.  That  said  house 
was  paid  for  by  money  furnished  by  re- 
spondent. That  said  Augusta  and  her  child 
during  respondent's  absence  in  England  mov- 
ed into  said  house  and  lived  therein,  bat 
respondent  bad  never  seen  the  same  nor  liv- 
ed therein  when  the  sununons  hereinafter 
referred  to  was  served,  but  when  he  should 
be  released  from  his  services  as  a  missionary 
In  England,  he  intended  to,  and  when  he 
returned  did,  go  to  and  live  with  said  Au- 
gusta W.  Grant  In  said  bouse.  That  on  the 
2oth  day  of  April,  1906,  and  while  respond- 
ent was  absent  from  Utah  and  in  Blngland 
as  before  stated,  a  certain  action  was  com- 
menced In  the  district  court  of  Salt  Lake 
county  by  one  Franklin  Lawrrace  to  quiet 
the  title  to  certain  real  estate  In  Salt  Lake 
county,  In  which  a  judgment  or  decree  was 
entered  quieting  the  title  to  said  real  estate 
in  said  Lawrence.  That  respondent  was 
made  defendant  in  said  action,  and  the  only 
service  of  summons  that  was  made  on  him 
was  made  by  one  Brunner,  who  was  not  a 
party  to  said  action  nor  an  ofDcer  authorized 
to  serve  process,  and,  as  his  return  made 
under  oath  shows,  service  was  made  on  re- 
spondent as  follows:  "I  further  depose  and 
say  that  the  within  summons  came  into  my 
hands  for  service  on  the  2ath  day  of  April, 
A.  D.  1906,  and  that  on  the  same  day  I  serv- 
ed the  same  as  follows:  On  the  defendant 
Heber  J.  Grant  by  leaving  a  true  copy  there- 
of at  the  usual  place  of  abode  of  the  said  de- 
fendant at  Salt  Lake  City,  Utah,  with  Mrs. 
Heber  J.  Grant,  wife  of  the  said  defendant 
she  being  a  suitable  person  and  more  than 
fourteen  years  of  age."  That  said  summons 
was  served  as  aforesaid  on  said  Augusta  W. 
Grant  at  the  house  aforesaid,  to  wit  No.  174 
East  South  Temple  street  It  is  also  con- 
ceded that  respondent  had  no  knowledge  of 
the  entry  of  the  Judgment  aforesaid  until 
more  than  a  year  after  It  was  entered,  that 
the  present  action  was  commenced  within  a 
reasonable  time  after  he  had  obtained  knowl- 
edge of  said  judgment,  and  that  said  re- 
spondent "had  a  probable  defense  to  said 
action"  to  quiet  title  as  aforesaid.  Upon  the 
foregoing  facts  the  district  court  made  con- 
clusions of  law,  by  which  It  was,  in  sub- 
stance, found  that  the  service  of  summons  as 
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set  forth  in  the  foregoing  statement  was  not 
a  legal  service,  and  that,  therefore,  the  dis- 
trict court  In  the  action  to  quiet  title  did 
not  acquire  Jurisdiction  of  the  person  of  re- 
spondent. Upon  these  conclusions  the  court 
entered  judgment  setting  aside  the  former 
Judgment  quieting  the  title  In  so  far  as  It 
affected  the  respondent.  The  appeal  is  upon 
the  judgment  roll. 

While  various  errors  are  assigned,  the 
only  ones  that  it  Is  necessary  to  consider  are 
that  the  court  erred  In  its  conclusions  of 
law,  and  In  entering  Judgment  vacating' the 
former  Judgment  and  decree.  The  only 
question  is:  Did  the  court  acquire  jurisdic- 
tion of  the  person  of  respondent  in  the  ac- 
tion to  quiet  title  by  the  service  of  summons 
made  on  him  in  the  manner  set  forth  in  the 
statement  of  facts? 

The  service  was  what  is  usually  designat- 
ed as  substituted  service.  That  is,  it  is  a 
substitute  for  service  on  the  defendant  by 
delivering  to  him  personally  a  copy  of  the 
summons.  Such  service,  when  properly 
made.  In  legal  eCtect  constitutes  personal 
service  under  our  statutes.  Such  a  service 
may  be  made  in  all  actions,  and  Is  not  as  in 
some  states,  upon  the  condition  that  the  de- 
fendant cannot  be  found.  Section  2948, 
Comp.  t<aws  1907.  provides  on  whom  service 
of  summons  shall  be  made.  The  introductory 
part  of  the  section  provides:  "The  summons 
must  be  served  by  delivering  a  copy  thereof 
as  follows."  This  statement  is  followed  by 
various  subdivisions  in  which  it  is  prescribed 
on  whom  the  summons  shall  be  served  when 
the  action  Is  not  against  an  Individual  or 
natural  person.  When  the  action  is  against 
a  natural  person,  the  service  of  summons 
must  be  made  on  said  person  as  provided  In 
subdivision  8  of  said  section,  which  must 
be  made  by  delivering  a  copy  "to  the  de- 
fendant personally,  or  by  leaving  such  copy 
at  his  usual  place  of  abode  with  some  suit- 
able person  of  at  least  the  age  of  fourteen 
years."  From  the  foregoing  statement  of 
facts,  it  is  apparent  that  service  was  at- 
tempted to  be  made  on  respondent  at  his 
"usual  place  of  abode."  Respondent  con- 
tends, and  the  court  found,  that  No.  174 
East  South  Temple  street,  where  Augusta  W. 
Grant,  the  wife  of  respondent,  and  her  child, 
lived  when  the  service  of  summons  was  made 
In  the  former  action,  was  not  his  usual  place 
of  abode  within  the  purview  of  our  statute, 
but  that  at  said  time  his  usual  place  of  abode 
was  In  Liverpool,  England,  where  he  lived 
with  Emily  W.  Grant  and  the  children  as 
aforesaid.  The  question  of  what  constitutes 
or  what  is  intended'  by  the  phrase  "usual 
place  of  abode"  is  not  always  free  from 
doubt;  and  the  courts  have  arrived  at  differ- 
ent conclusions,  depending  somewhat,  how- 
ever, on  the  nature  of  the  proceeding  and  the 
subject-matter  which  gave  rise  to  the  deci- 
sions. It  may  be  accepted  that  as  a  general 
rule  a  man's  place  of  abode,  prima  facie  at 


I  least,  is  presumed  to  be  where  his  family 
lives.  10  A.  *  B.  Bncy.  L.  (2d  Bd.)  23;  Mis- 
souri K.  ft  T.  Trust  Co.  v.  Norrls,  61  Minn. 
2.')C,  ii3  N.  W.  634.  "This  presumption,  how- 
p\«i-,  is  one  of  fact  and  not  of  law,  and  may 
be  overcome  by  evidence  showing  the  fact  to 
be  otherwise."  10  A.  ft  E.  'iJncy.  L.  (2d  Ed.) 
24;  Schlawlg  V.  De  Peyster,  83  Iowa,  323,  49 
N.  W.  843,  13  L.  R.  A.  785,  32  Am.  St  Rep. 
308;  W^olf  V.  Shenandoah  Nat.  Bank,  84 
Iowa,  138,  50  N.  W.  561.  Usual  place  of 
abode  is  sometimes  referred  to  as  being 
synonymous  with  domicile  or  permanent 
residence.  In  our  Judgment  there  is  a  broad 
distinction  between  dimlclle  and  usual  place 
of  abode  as  the  latter  term  is  used  in  our 
statute.  Such  also  seems  to  be  the  conclu- 
sion reached  by  the  authorities,  as  Is  demon- 
strated by  the  following  cases:  In  Mygatt 
V.  Coe,  63  N.  J.  Law,  612,  44  AU.  199,  the 
Supreme  Court  of  New  Jersey,  in  construing 
a  statute  authorizing  substituted  service  in 
terms  similar  to  ours,  says:  "The  statute 
does  not  direct  service  to  be  made  at  the 
'residence'  of  the  defendant  but  at  his  dwell- 
ing house  or  usual  place  of  abode,  which  Is  a 
much  more  restricted  term.  As  was  said  in 
Stout  V.  Leonard,  37  N.  J.  Law,  492,  many 
persons  have  several  residences  which  they 
permanently  maintain,  occupying  one  at  one 
period  of  the  year  and  another  at  another 
period.  Where  such  conditions  exist  a  sum- 
mons must  be  served  at  the  dwelling  house  ii^ 
which  the  defendant  is  living  at  the  time 
when  the  service  Is  made."  That  is,  where 
a  person  abides — lives — at  the  particular 
time  when  the  summons  Is  served,  constitates 
his  usual  place  of  abode.  A  similar  ques- 
tion was  before  the  Supreme  Court  of  the 
United  States  In  Earle  v.  McVeigh,  91  U.  S., 
where,  at  page  508  (23  L.  Ed.  898),  it  Is  held 
that,  where  service  of  summons  is  required 
to  be  made  at  the  "usual  place  of  abode," 
such  service,  in  order  to  constitute  legal 
service,  must  be  made  at  the  defendant's 
"then  present  residence."  In  other  words, 
at  the  place  where  the  defendant  then  lives 
or  abides.  The  same  conclusion  was  reached 
by  .the  Supreme  Court  of  Missouri  In  the  case 
of  Bank  V.  Suman,  79  Mo.  527,  where  the 
case  of  Earle  v.  McVeigh,  supra,  is  reviewed 
and  approved. 

It  will  be  observed  that  In  the  case  at  bar 
there  is  no  finding  that  the  respondent  be- 
fore going  to  England,  had  bis  usual  place  of 
abode  either  with  Augusta  W.  or  with  Emily 
W.  Grant  All  that  appellant  relies  on  Is  the 
fact  found  by  the  court  namely,  that  re- 
spondent "was  married  to  Augusta  W.  Grant 
In  May,  1884,  and  afterward.  In  the  same 
month,  while  Augusta  W.  Grant  was  still  his 
wife,  was  married  to  Emily  W.  Grant." 
From  this  finding  appellant  contends  the  pre- 
sumption arises  that  respondent  lived  with 
Augusta  W.,  because  she,  as  he  contends,  was 
bis  legal  wife.  We  have  already  pointed  out 
that  the  presumption  that  a  man  lives  with 
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bis  family  Is  merely  one  of  fact,  and  is  thus 
a  rebuttable  presumptlori.  In  view,  therefore, 
of  the  further  finding  that  In  the  same  month 
In  which  respondent  married  Augusta  W.  be 
also  married  Emily  W.  and  in  the  absence  of 
any  finding  with  respect  to  where  Aug^usta  W. 
lived  at  the  time  of  her  marriage;  or  that  she 
ever  lived  In  the  state  of  Utah,  how  can  the 
presumption  be  Indulged  that  respondent  hnd 
III  fact  hlB  "usual  place  of  abode"  with  Au- 
gusta W.  at  any  time  before  he  went  to  Eng- 
land? The  ntter  failure  of  such  a  presumption 
becomes  still  more  apparent  when  we  remem- 
ber the  conceded  fact  that  the  summons  in 
the  former  action  was  In  fact  served  at  a 
place  where  the  respondent  had  never  made 
his  usual  place  of  abode.  The  house,  as  a 
place  of  abode,  had  no  existence  when  re- 
spondent departed  from  the  state,  and.  If  It 
were  conceded  that  he  at  some  time  in  the 
future  intended  to  make  It  his  place  of  abode, 
yet  It  manifestly  was  not  such  at  the  time 
the  summons  was  served.  If  the  court  had 
found  that  at  the  time  respondent  went  to 
England  he  was  married  to  Augusta  W.,  that 
she  at  that  time  was  his  wife,  and  that  he 
actually  lived  with  her  In  Salt  Lake  City  up 
to  the  time  of  his  departure,  it  might  be  In- 
ferred that  his  home  continued  to  be  at  such 
place  as  she  mnde  her  home  In  said  city. 
Under  all  the  facts  as  found,  and  in  the 
absence  of  other  findings  to  which  we  have 
referred.  It  seems  to  us  that  no  presumption 
can  be  indulged  in  this  case  that  at  the  time 
the  summons  was  served  in  the  former  ac- 
tion respondent  had  his  usual  place  of  abode 
at  No.  174  Bast  South  Temple  street  in  Salt 
Lake  City.  In  order  to  so  hold,  the  conclu- 
sion would  have  to  be  based  upon  a  fiction 
which  In  our  Judgment  is  entirely  overcome 
by  all  the  facts  found  in  the  case. 

Counsel  for  appellant  has  referred  ns  to  a' 
number  of  cases  in  which,  as  he  contends,  the 
courts  have  arrived  at  a  conclusion  different 
from  that  arrived  at  by  us.  We  do  not  deem 
It  either  necessary  or  profitable  to  review 
those  cases  at  length,  for  the  reason  that  all 
of  them,  except  the  case  of  Missouri  K.  &  T. 
Trust  Co.  v.  Norris,  supra,  and  to  which  we 
have  ref»red,  pass  upon  the  question  of 
residence  or  usual  place  of  abode  in  the  light 
of  local  statutes  and  In  connection  with  the 
pleas  of  the  statute  of  limitations,  or  of  the 
exercise  of  the  franchise  by  a  citizen,  or 
where  a  claim  of  homestead  was  Invoked, 
or  where  the  question  arose  of  what  constl- 
tnted  the  usual  place  of  abode  or  resideace 
of  persons  who  were  sentenced  to  be  Im- 
prisoned at  a  place  or  county  other  than 
where  they  lived  at  the  time  sentence  was  Im- 
posed. Those  cases,  therefore,  have  but 
little,  If  any.  Influence  upon  this  case.  In  view 
of  the  undisputed  facts. 

Under  all  the  facts  and  circumstances  of 
this  case,  we  are  constrained  to  hold  that  the 
district  court  committed  no  error  either  In 


the  conclusions  of  law  or  in  setting  aside  the 
Judgment  entered  against  the  respondent  In 
the  former  action.  The  Judgment  is  there- 
fore affirmed,  with  costs  to  respondent 

8TBAUP,  a  J.,  and  ilcCAKTY,  J.,  concur. 


(S2  Ner.  384) 
STATE  V.  PETTI.    (No.  L850.) 
(Supreme  Court  of  Nevada.    May  10,  1910.) 

1.  Criminai.  Law  ({  393*)— Coupellino  Ac- 
cused TO  Testift  Aoaimbt  Himself— Phys- 
ical Examination. 

Where  the  defense  in  a  homicide  case  was 
sadistic  insanity,  and  accused  was  examined  by 
a  physician  for  the  purpose  of  testifying  for  ac- 
cused as  to  his  physical  condition  as  bearing 
upon  the  question  of  insanity,  accused's  exam- 
ination npon  an  order  of  court  by  physicians 
appointed  by  it  upon  the  state's  request  to  eo- 
able  them  to  testily  as  to  the  same  facta  did  not 
compel  accused  to  become  a  witness  against  him- 
self contrary  to  Const,  art.  1,  {  8. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent.  Dig.  H  871-874;    Dec.  Dig.  {  393.*] 

2.  Crivinai.  Law  (|  670^J-^videnoe  Askib- 

BIBIX  FOB  PaBTICCLAB  PtTBPOBE. 

Where,  in  a  prosecution  for  uxoricide,  in 
which  the  defense  was  sadistic  iosauity,  ac- 
cused's medical  witness  testified  as  to  the  con- 
dition of  accused's  heart  and  genital  organs, 
and  did  not  state  until  cross-examination  that 
he  did  not  base  his  conclusions  upon  the  condi- 
tion of  the  heart  and  genital  organs,  the  state 
could  introduce  evidenci,  zt  the  condition  of  such 
or^ns;  and  hence  an  objection  aa  to  its  pro- 
priety as  impeaching  testimony  was  not  veil 
taken. 

[Ed.    Note. — For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  {  1595;    Dec.  Dig.  f  670.*] 

3.  Chtminai,  Law  (|  396*)— Admission  of  Ev- 
idence —  SlMII,AB    EVIOENCB    BT    ADVKBBK 

Party. 

The  overruling  of  an.  objection  to  the  state's 
medical  testimony  as  to  the  condition  of  ac- 
cused's heart  and  genital  organs,  given  in  con- 
nection with  testimony  on  the  concedediy  ma- 
terial questions  of  the  condition  of  his  head, 
etc.,  on  the  ground  that  it  was  immaterial,  was 
not  error,  unless  accused  withdrew  or  struck 
the  testimony  offered  by  himself  on  the  condi- 
tion of  such  organs. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  H  861,  862 ;   Dec.  Dig.  i  306.*] 

4.  WoBDs  and  Pubases — "Sadism." 

Sadism  is  a  mental  disease  in  which  the 
sexual  instinct  is  abnormal  or  perverted. 

5.  OiMiNAL  Law  (J  730*)— Tbial— Impbopeb 
Aboument— ;Action  of  Court. 

In  a  prosecution  for  uxoricide,  in  which  the 
defense  was  sadistic  insanity,  in  objecting  to 
accused's  medical  witness  detailing  statements 
mnde  by  accused  during  a  physical  examination 
of  him  before  trial  by  the  witness,  the  state's 
attorney  stated  that  he  objected  to  a  conversa- 
tion occurring  in  a  jail  three  or  four  days  be- 
fore trial,  as  it  was  highly  Improper,  and  no 
doubt  was  manufactured  for  the  physician's  ben- 
efit, and  that  be  knew  there  were  eyewitnesses 
to  the  killing,  and  that  a  legitimate  defense  of 
insanity  would  not  avail  accused.  Held,  that 
striking  out  such  remarks  and  instructing  the 
jury  to  disregard  them  cured  any  injury  that 
might  have  resulted  to  accused  therefrom,  they 
l>eing  merely  the  expression  of  the  state's  attor- 
ney's opinion. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent.  Dig.  {  1693;   Dec.  Dig.  {  7S0.*] 


•For  other  casea  ace  same  topic  aad  section  NUMBER  In  Dec.  ft  Am.  DIga.  1907  to  date,  &  Reporter  Indexce 


Digitized  by 


Google 


Ner.) 


STATE  T.  PETTY. 


935 


0.  Gbiminai.  I<&w  d  1171*)— Affcai/— Hakk- 

IXSB  Ebrob. 

An  assertion  by  an  attorney  in  argument, 
either  directly  or  by  innnendo,  of  the  existence 
of  a  fact  tending  to  prejudice  the  jnr^  against 
accused,  when  stich  fact  is  not  In  evidence,  is 
generally  held  prejndicial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  3126,   3127;    Dec.  Dig.  | 

7.  Criminal  Law   (f  730*)  —  Tbiai.  —  Anou- 

MENT— Action  o?  Court. 

The  limits  of  argument  before  the  jury  is 
necessarily  a  matter  for  the  trial  court's  dis- 
cretion, and  an  instruction  to  disregard  improp- 
er argument  will  be  held  not  to  cure  such  argu- 
ment only  where  the  remarks  are  clearly  prej- 
udicial. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1683;  Dec.  Dig.  {  730.*] 

Appeal  from  District  Court,  Washoe 
County. 

C.  C.  Petty  was  convicted  of  murder  In 
the  first  degree,  and  appeals.    AflBrmed. 

F.  B.  Mayers,  for  appellant  R.  C.  Stod- 
dard, Atty.  Gen.,  L.  B.  Fowler,  Deputy  Atty. 
Gen.,  W.  Woodburn,  Jr.,  Dlst  Atty.,  and  M. 
B.  Moore,  Asst  Dlst  Atty.,  for  the  State. 

NORCROSS,  C.  J.  On  the  9th  day  of 
March,  1909,  upon  a  public  street  In  the 
town  of  Sparks,  "Washoe  county,  defendant 
killed  his  wife.  May  Petty,  by  shooting  her 
Are  times  with  a  pistol.  He  was  Indicted  for 
this  uxoricide,  and  upon  trial  a  verdict  was 
returned  of  murder  in  the  first  degree,  with 
punishment  fixed  at  death.  Judgment  was  en- 
tered in  accordance  with  the  verdict.  From 
the  Judgment  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial,  defendant 
has  appealed. 

Upon  the  trial  defendant  relied  upon  the 
defense  of  sadistic  insanity.  In  support  of 
this  defense,  the  defendant  went  upon  the 
stand  and  testified  In  his  own  behalf.  He 
also  called  as  a  witness  Dr.  A.  H.  Hepner, 
who  qualified  as  an  expert,  and  testified, 
among  other  things,  to  having  made  a  phys- 
ical examination  of  the  defendant  prior  to 
the  trial,  and  detailed  certain  physical  con- 
ditions existing  in  the  defendant,  which.  In 
part,  formed  a  basis  for  his  opinion  that  at 
the  time  of  the  killing  the  defendant  was  in- 
sane. For  the  purposes  of  rebuttal,  counsel 
for  the  state  requested  the  court  to  appoint 
three  physicians  and  to  order  that  the  de- 
fendant be  submitted  to  an  examination  by 
them  relative  to  the  physical  conditions  de- 
tailed in  the  testimony  of  Dr.  Hepner.  Over 
the  objection  of  counsel  for  defendant,  the 
order  as  requested  was  made,  and  the  fol- 
lowing named  physicians  were  appointed  by 
the  court  for  the  purpose  of  making  the 
examination:  Dr.  B.  F.  Cunningham,  Dr.  W. 
H.  Hood,  and  Dr.  L.  T.  Ritchie.  The  examl- 
nfltlon  was  made  in  a  suitable  room  in  the 
county  Jail  in  the  presence  of  counsel  for 
the  state  and  for  the  defendant  Each  of 
the  said  physicians  so  appointed  by  the  court 


subeequentiy,  upon  rebuttal  and  over  Uie  ob- 
jection of  defendant,  testified  to  the  facts 
disclosed  by  tbelr  examination  of  the  person 
of  defendant  wlthtn  the  limits  specified  In 
the  order  of  the  court  E2xceptlons  to  the 
ordo*  directing  the  examination,  and  to  the 
testimony  of  the  appointed  physicians,  were 
based  upon  the  contention  that  the  constitu- 
tional guaranty  that  no  person  shall  be  com- 
pelled, 'in  any  criminal  case,  to  be  a  witness 
against  himself,"  was  violated.  Const  Nev. 
art  1,  I  8.  We  think  the  court  did  not  err 
In  the  order  or  in  the  admission  of  the  tes- 
timony. 

Considering  this  constitutional  provision, 
this  court  by  Hawley,  J.,  in  State  v.  Ah 
Chuey,  14  Nev.  88,  33  Am.  Rep.  530,  said: 
"The  Constitution  means  just  what  a  fair 
and  reasonable  interpretation  of  its  language 
imports.  No  person  shall  be  compelled  to  be 
a  witness — that  is,  to  testify — against  him- 
self. To  use  the  common  phrase.  It  'closes 
the  month'  of  the  prisoner.  A  defendant  in 
a  criminal  case  cannot  be  compelled  to  give 
evidence  under  oath  or  affirmation  or  make 
any  statement  for  the  purpose  of  proving  or 
disproving  any  question  at  issue  before  -any 
tribunal,  court,  Judge,  or  magistrate.  This 
is  the  shield  under  which  be  is  protected  by 
the  strong  arm  of  the  law,  and  this  protec- 
tion was  given,  not  for  the  purpose  of  evad- 
ing the  truth,  but,  as  before  stated,  for  the 
reason  ^hat  in  the  sound  judgment  of  the 
men  who  framed  the  Oonstltutlon  It  was 
thought  that,  owing  to  the  weakness  of  hu- 
man nature  and  the  various  motives  that  ac- 
tuate mankind,  a  defendant  accused  of  crime 
might  be  tempted  to  give  testimony  against 
himself  that  was  not  true.  »  •  »  From 
whatever  standpoint  this  question  can  be 
considered,  the  truth  forces  Itself  upon  my 
mind  that  no  evidence  of  physical  facts  can 
be  upon  any  established  principle  of  law,  or 
upon  any  substantial  reason, -be  held  to  come 
within  the  letter  or  spirit  of  the  Constitu- 
tion. The  question  of  whether  or  not  the 
court  erred  in  compelling  the  defendant,  Ah 
Chuey,  to  exhibit  bis  arm  must,  in  my  opin- 
ion, be  determined  upon  other  grounds.  Was 
the  defendant  compelled  to  exhibit  himself 
in  such  a  manner  as  to  unjustly  or  improp- 
erly prejudice  his  case  before  the  jury?  Did 
the  act  in  question  tiave  a  tendency  to  de- 
grade, humiliate,  insult,  or  disgrace  the  de- 
fendant? Did  the  Judge,  by  the  act  In  ques- 
tion, convey  to  the  jury  the  idea  that  he 
believed  the  defendant  to  be  guilty  of  the  of- 
fense chorged  against  him?  If  either  of 
these  questions  ought  to  be  answered  in  the 
affirmative,  then  I  think  the  defendant 
should  be  granted  a  new  trial.  A  defendant 
in  a  criminal  case  is  entitled  to  a  fair  and 
Impartial  trial,  free  from  insult  or  obloquy, 
and  courts  oonnot  be  too  particular  in  guard- 
ing his  personal  rights  and  privileges.  He 
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shonld  never  be  compelled  to  make  any  Inde- 
cent or  offenBlVe  exhibition  of  his  person 
for  any  purpose  whatever.  The  Judge  pre- 
Bldlng  at  the  trial  should  not  express  any 
opinion  upon  the  facts  (State  v.  Tickel,  13 
N«v.  502,  and  the  authorities  there  cited), 
or  compel  the  defendant  to  do  any  act  which 
would  clearly  convey  to  the  Jury  an  Intima- 
tion that  the  defendant  was  guilty  of  the 
offense  charged,  or  to  exhibit  himself  in  such 
a  manner  as  to  prejudice  his  case  before 
the  Jury."  While  this  opinion  was  rendered 
more  than  30  years  ago,  it  is  recognized  as 
a  leading  case  construing  this  provision 
which  exists  in  most  of  the  state  Constitu- 
tions and  In  the  federal  Constitution.  Not 
all  of  the  au&orltles  are  in  harmony  with 
the  Ah  Chuey  Case,  but  the  weight  of  au- 
thority is.  The  reasons  supporting  the  con- 
clusions reached  in  that  case  are  convincing, 
and  need  not  be  repeated  here.  In  this  case 
the  defendant  bad  Interposed  the  defense  of 
Insanity,  had  offered  himself  as  a  witness 
solely  in  support  of  this  defense,  had  been 
phydcally  examined  by  a  physician  for  the 
purpose  of  enabling  such  physician  to  tes- 
tify concerning  his  physical  condition  as 
bearing  on  his  alleged  insanity,  and  such 
physician  had  testified  in  regard  thereto. 
He  could  not  therefore  Interpose  any  legal 
objection  to  the  state  having  the  benefit  of 
the  same  character  of  expert  examination 
which  he  had  through  the  testimony  of  his 
physician  submitted  to  the  Jury. 

The  recent  case  of  People  v.  Furlong,  187 
N.  Y.  198,  79  N.  E.  978,  presents  a  situa- 
tion somewhat  ^mllar  to  that  here  involved. 
We  quote  from  the  opinion  the  following: 
"The  only  exceptions  taken  by  the  defend- 
ant that  are  urged  before  us  relate  to  the 
examination  of  the  defendant  by  Dr.  Flint 
during  one  of  the  adjournments  of  the  court, 
while  the  defendant  was  on  trial,  and  also 
to  the  subsequent  testimony  of  Dr.  Flint,  In 
which  he  related  to  the  Jury  the  conversa- 
tion which  he  had  with  the  defendant,  and 
described  what  he  found  upon  a  physical  ex- 
amination. It  is  claimed  In  behalf  of  the 
defendant  that  such  examination  was  obtain- 
ed by  entrapping  the  defendant,  and  that  It 
was  generally  unfair  and  prejudicial  to  him, 
and  that  he  was  thereby  compelled  to  give 
testimony  against  himself  In  violation  of  his 
cwistltutlonal  rights.  •  *  •  The  defend- 
ant was  distinctly  told  that  he  might  decline 
to  answer  any  questions  that  were  put  to 
him,  and  that  anything  that  he  said  in  an- 
swer to  questions  might  be  used  against  him. 
•  •  •  The  record  does  not  disclose  any 
jnstlflcatlon  for  the  claim  that  Dr.  Flint  was 
used  to  entrap  the  defendant  into  making  a 
statement  for  use  against  him  on  the  trial. 
There  la  no  denial  of  the  testimony  that  Dr. 
Flint  examined  the  defendant  after  being 
told  that  it  was  requested  by  the  court,  and 
Uiat  the  examination  was  made  without  the 
knowledge  or  presence  of  either  counsel. 
We  are  not  to  pass  upon  the  question  wheth- 


er due  coilvtesy  was  shown  to'  the  counsel  en- 
gaged In  the  trial  in  holding  the  examinadoa 
without  notifying  them.  •  •  *  xhe  state- 
ment made  to  Dr.  Flint  was  not  within  the 
constitutional  prohibition  against  compelling 
a  defendant  to  give  testimony  against  him- 
self. People  V.  Truck,  170  N.  T.  203  [C3  N. 
E.  281);  People  v.  Gardner,  144  N.  Y.  119 
[38  N.  EI  1003,  28  L.  R.  A.  699,  43  Am.  St. 
Rep.  741];  People  v.  Van  Wormer,  175  N.  Y. 
188  [67  N.  E.  299];  People  v.  Adams,  85  App. 
Div.  390  [83  N.  Y.  Supp.  481],  affirmed  170 
N.  Y.  851  [68  N.  B.  636,  63  L.  R.  A.  406, 
98  Am.  St  Rep.  675],  afiirmed  [Adams  v. 
New  York]  192  U.  S.  585  [24  Sup.  Ct  372, 
48  li.  Ed.  575];  People  v.  Mills,  178  N.  Y. 
274  [70  N.  E.  786,  67  L.  R.  A.  131]."  See. 
also.  State  v.  Tettaton,  159  Mo.  354,  60  S. 
W.  743;  O'Brien  t.  State.  125  Ind.  38,  25 
N.  E  137,  9  I*  R.  A.  323;  Gordon  v.  SUte, 
68  Ga.  814;  Commonwealth  v.  Bucclerl,  153 
Pa.  550,  26  Atl.  228;  People  v.  Hock,  150 
N.  Y.  303,  44  N.  E  976. 

Counsel  for  appellant  further  contends 
that  it  was  error  to  order  the  examination 
of  defendant's  person  or  to  permit  the  physi- 
cians appointed  by  the  court  to  testify  to 
facts  disclosed  by  such  examination,  for  the 
reason  that  the  purpose  of  such  examination 
was  to  contradict  the  witness  Dr.  Hepner  for 
purposes  of  Impeachment,  and,  as  Dr.  Hep- 
ner had,  upon  cross-examination,  testified  that 
he  bnd  not  based  his  opinion  on  the  physical 
symptoms  of  defendant  testified  to  by  bim, 
"except  the  typical  degeneracy  written  on 
bis  face  and  bead,"  his  testimony  relative 
to  defendant's  heart  and  genitals  was  as  to 
an  Immaterial  matter,  and  hence  could  not 
be  contradicted  for  purposes  of  Impeach- 
ment We  do  not  think  the  testimony  of  the 
physicians  appointed  by  the  court  can  be 
regarded  solely  in  the  light  of  impeaching 
evidence.  Dr.  Hepner  had  testified  at  length 
as  to  the  condition  of  defendant's  heart  and 
genital  organs,  and  it  was  not  until  cross-ex- 
amination that  he  stated  that  be  did  not 
take  Into  consideration  the  condition  of  these 
Organs  In  reaching  his  conclusions  as  to  de- 
fendant's mental  condition.  Counsel  for  de- 
fendant never  withdrew  this  portion  of  Dr. 
Hepner's  testimony  from  the  case  or  offered 
to  have  It  stricken  out  It  was  all  includ- 
ed in  the  hypothetical  question  propounded 
to  the  witness  by  defendant's  counsel.  Sa- 
dism Ifl  a  mental  disease  In  which  the  sexual 
Instinct  Is  abnormal  or  perverted.  Where 
this  character  of  insanity  is  relied  on,  the 
physical  facts,  now  claimed  to  be  immaterial, 
would  very  naturally  be  given  some  weight 
by  the  Jury  In  defendant's  favor  where  It 
was  shown  by  uncontradicted  testimony  that 
they  were  abnormal.  The  testimony  of  Dr. 
Hepner  was  that  defendant's  heart  and  gen- 
ital organs  were  abnormal,  while  that  of  the 
physicians  appointed  by  tiie  court  was  that 
they  were  normal.  The  court  In  ordering 
the  physical  examination  of  defendant  was 
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careful  to  limit  it  to  tbe  points  testified  to  by 
defendant's  own  expert.  If  counsel  for  de- 
fendant deemed  tbese  physlcnl  facts  imma- 
terial, he  should  not  have  offered  testimony 
concerning  them,  but,  baring  offered  testimo- 
ny of  the  existence  of  certain  physical  cliar- 
acteristlcs  of  defendant,  he  was  not  in  a 
position  to  object  to  tbe  state  offering  testi- 
mony in  reference  to  the  same  physical  facts, 
and.  as  before  stated,  such  testimony  could 
hardly  he  held  to  be  governed  by  the  rules 
relating  to  impeaching  testimony.  At  the 
time  tbe  order  was  made,  it  could  not  be 
told  whetber  tbe  investigations  of  the  physi- 
cians 'appoint^  by  tbe  court  would  confirm 
tbe  testimony  of  Dr.  Hepner  or  not.  Tbe 
purpose  of  making  the  order  was  to  enable 
tbe  court  to  arrive.  If  possible,  at  tbe  tmth 
of  the  existence  or  nonexistence  of  certain 
physical  facts,  wbtcb  tbe  defendant  bad  in- 
troduced into  tbe  case  in  his  defense,  and 
not  to  impeach  the  defendant's  witness.  The 
mere  fact  that  one  expert  witness  may  reach 
a  conclusion  dltferent  from  that  of  another 
expert  witness  does  not  of  itself  impeach 
the  former  witness.  In  any  event  tbe  phys- 
ical examination  of  the  defendant  went  to 
all  tbe  points  testified  to  by  Dr.  Hepner 
wblcb  be  found  as  a  result  of  his  examina- 
tion, all  of  which  were  considered  by  him  in 
reaching  his  conclusion  that  the  defendant 
was  Insane  at  the  time  of  tbe  homicide,  with 
tbe  exception  of  those  abov^  mentioned. 

The  objection  to  tbe  testimony  of  tbe  pbysi- 
'  elans  appointed  by  tbe  court  was  general. 
and  went  to  all  of  their  testimony,  without 
specifying  any  certain  portion  thereof  that 
was  claimed  to  be  immaterial.  The  exami- 
nation also  went  to  tbe  head,  including  tbe 
mouth,  teeth,  and  tongue,  of  the  defendant, 
which  are  conceded  to  be  material  points. 
No  specific  objection  to  the  testimony  rela- 
tive to  tbe  other  alleged  inunaterlal  points 
was  ever  made.  If  such  objection  bad  been 
made,  its  overruling  could  not.  we  think, 
constitute  prejudicial  error,  unless  defend- 
ant withdrew  or  caused  to  be  stricken  out 
tbe  testimony  offered  In  bis  behalf  concern- 
ing tbe  same  facts. 

Counsel  for  appellant  also  contends  that 
prejudicial  error  was  committed  because  of 
certain  remarks  of  tbe  deputy  district  attor- 
ney embraced  in  an  objection  to  certain  testi- 
mony offered  upon  the  part  of  the  defendant, 
and  because  of  certain  remarks  of  tbe  dis- 
trict attorney  during  his  argument  to  the 
Jury.  During  tbe  progress  of  the  examination 
of  Dr.  Hepner  by  defendant's  counsel,  tbe 
witness  was  asked  to  describe  bis  examina- 
tion of  tbe  person  of  the  defendant  made 
prior  to  tbe  trial,  and  to  detail  statements 
made  b.v  tbe  defendant  during  such  examina- 
tion. To  tbe  witness  detailing  these  state- 
ments objection  was  interposed  by  the  deputy 
district  attorney,  and  as  a  part  of  such  objec- 
tion be  said:  "But  I  do  object  to  his  stating 
a  conversation  that  occurred  three  or  four 
days  ago  in  the  Jail  down  here  Just  before 


this  trial  commenced,  as  it  is  highly  improper, 
and  may  be,  and  no  doubt  la,  and  was,  manu- 
factured for  tbe  doctor's  benefit."  During  the 
course  of  his  ai-gument  to  the  Jury,  the  dis- 
trict attorney  made  the  following- remarks 
"He  Jcnew  that  there  were  eyewitnesses  to 
tbe  killing  that  night,  and  that  thereby  an  en- 
deavor to  establish  an  alibi  would  be  futile.' 
And  he  knew  also,  gentlemen,  that  a  legiti- 
mate defense  of  insanity  would  not  avail  bim 
anything  in  this  case."  Both  these  remarks 
were  but  the  expression  of  tbe  opinion  of  the 
state's  attorney,  and,  conceding  that  they 
were  improper,  we  think  the  order  of  tbe 
court  striking  them  out  and  Instructing  tbe 
Jury  to  disregard  them  obviated  any  injury 
that  might  possibly  otherwise  have  been  done 
to  defendant.  Counsel  during  the  beat  of  a 
trial  occasionally  express  opinions  and  make 
unwarranted  statements,  but  tbe  courts  gen- 
erally hold  that  these  statements  are  not 
sufficient  to  warrant  a  new  trial  where  they 
are  either  withdrawn  or  ordered  stricken 
out  as  was  tbe  case  here,  and  the  Jury  direct- 
ed  to  disregard  them.  Where  an  attorney  as-. 
serts  either  directly  or  by  innuendo  the  exist- 
ence of  a  fact  that  would  tend  to  prejudice 
tbe  minds  of  the  Jury  against  tbe  defendant, 
and  there  is  nothing  in  the  evidence  tending 
to  establish  the  existence  of  such  fact,  courts 
generally  hold  such  statement  to  be  prejudi- 
cial, and  the  striking  of  it  out  and  the  in- 
struction to  disregard  it  may  not  be  held  to 
cure  it.  Such  a  situation  is  illustrated  in  the 
case  of  State  v.  Rodrlquez,  81  Nev.  — ,  102 
Pac.  863,  recently  decided  by  this  court — a 
case  in  which  the  Judgment  of  conviction  was 
reversed  for  remarks  of  the  district  attorney 
which  were  held  not  to  have  been  cured  by 
tbe  order  and  instruction  of  tbe  court.  Tbe 
limits  which  counsel  may  go  In  addressing  a 
Jury  or  In  the  conduct  of  a  case  must  neces- 
sarily be  left  to  tbe  discretion  of  the  trial 
court,  and  it  Is  only  In  cases  where  remarks 
are  clearly  prejudicial  that  an  instruction  to 
disregard  will  be  held  not  to  cure.  No  hard 
and  fast  rule  can  be  laid  down,  and  each 
breach  of  professional  propriety  must  be  de- 
termined upon  the  particular  facts  of  the 
particular  case.  Courts  have  frequently  been 
called  upon  to  reverse  cases  because  of  the  . 
remarks  of  attorneys  for  tbe  prosecution, 
who  through  a  misguided  zeal  appear  to 
have  forgotten  that  they  owe  a  duty  to  the 
defendant  as  well  as  to  the  state.  This  case, 
however,  does  not  present  a  situation  of  this 
kind,  and  we  think  it  clearly  falls  within  that 
class  of  cases  where  the  error  If  any  is  cured 
by  the  action  of  the  court.  Sawyer  v.  United 
States,  202  U.  S.  150,  26  Sup.  Ct.  675,  50  L. 

Ed.  972;   State  v.  Simpson,  31  Nev.  ,  104 

Pac.  244;  People  v.  Owens,  132  Cal.  471,  64 
Pac  770;  People  v.  Pope,  108  Mich.  361, 
66  N.  W.  213;  Palmer  v.  People,  138  111.  856. 
28  N.  B.  130,  82  Am.  St  Rep.  146;  Gnibb  v. 
State,  117  Ind.  277,  20  N.  E.  257,  725;  People 
V.  Smith,  180  N.  Y.  126,  72  N.  B.  931;  People 
V.  Matthews,  139  Cal.  528,  73  Pac  416. 


Digitized  by 


Google 


108  PACIFIC  RBPORTBR. 


(Wasb. 


Ibe  Judgment  and  order  denying  the  motion 
for  a  new  trial  are  affirmed,  and  the  district 
court  la  directed  to  fix  a  time  and  malse  all 
necessary  and  proper  orders  for  having  Its 
sentence '  carried  Into  effect  by  the  warden 
of  the  state  prison. 

SWEENET  and  TALBOT,  JJ.,  concur. 


(68  Wash.  8<0) 

NORTHERN  PAC.  RT.  CO.  t.  RAILROAD 

COMMISSION  OF  WASHINGTON. 
(Supreme  Court  of  Washington.    May  18,  1910.) 

Constitutional    Law    (|    297*)— Dub    Pbo- 

CESS— Regulation  of  Railboad. 

An  order  of  the  Railroad  Commission,  re- 
quiring a  railroad  company  to  construct  a  spur 
track  between  stations  to  a  private  mill  and 
fnmish  cars  and  facilities  to  the  mill  owner  for 
loading  the  produce  of  his  mill  thereat  for  ship- 
ment, 18  a  taking  of  its  property  without  due 
process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitution* 
al  Law,  Cent.  Dig.  f{  832-834;  Dec.  Dig.  i 
297.*] 

Fullerton,  J.,  dissenting  in  part 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County ;  W.  O.  Chapman,  Judge. 

H.  A.  Bumham  petitioned  the  Railroad 
Commission  for  an-  order  to  the  Northern 
Pacific  Railway  Company,  which  was  granted, 
and  It  appeals    Reversed  and  dismissed. 

B.  S.  Grosseup,  for  appellant  W.  P.  Bell 
and  W.  V.  Tanner,  for  respondent 

GOSE<,  X  This  appeal  is  prosecuted  from 
a  Judgment  of  the  superior  court  of  Pierce 
county,  affirming  an  order  of  the  Railroad 
Commission  requiring  the  appellant  to  con- 
struct and  operate  a  spur  track  from  Its  main 
line  road  to  the  sawmill  of  one  H.  A.  Burn- 
ham.  The  appellant  owns  and  operates  a 
line  of  railroad,  extending  from  Tacoma  east- 
erly hnd  southeasterly  through  the  state  and 
southerly  through  Rainier  and  Mcintosh  to 
the  Columbia  river.  Rainier  and  Mcintosh 
are  stations  about  four  miles  apart  Mr. 
Burnham  owns  and  operates  a  sawmill  about 
midway  between  the  stations  and  about  300 
feet  from  the  appellant's  maln-Une  track.  He 
manufactures  about  6  car  loads  per  week  of 
lumber  and  other  sawed  timbers,  for  ship- 
ment over  appellant's  lines  of  road,  and  hauls 
It  by  means  of  wagons  and  teams  to  Rainier, 
a  distance  of  about  2%  miles  by  wagon  road, 
at  an  expense  of  about  $40  a  car  load  for 
hauling  and  loading.  With  a  spur  track  to 
his  mill,  he  could  put  bis  products  aboard 
the  car  for  about  $5  per  car  load.  He  has 
demanded  of  the  appellant  that  it  furui^ 
him  with  a  spur  track  to  the  mill,  has  offered 
to  furnish  a  right  of  way  for  tue  track,  grade 
the  track,  and  furnish  and  lay  the  ties  under 
the  direction  of  the  appellant ;  but  it  has  re- 
fused to  comply  with  his  demand.  Upon  a 
complaint  alleging;  those  facts,  and  also  al- 


leging that  a  spur  track  can  be  constructed 
at  small  expense  to  the  at)peUant,  extending 
from  the  main  line  of  Its  road  to  the  mill, 
without  endangering  or  rendering  difficult 
the  operation  of  trains,  the  case  was  beard 
before  the  Railroad  Commission.  The  com- 
mission found  the  facts  stated,  and  that  a 
necessity  exists  for  the  spur  track.  There- 
after It  entered  an  order  requiring  Bnrnham 
to  construct  the  grade  and  furnish  proper 
and  necessary  ties,  and  requiring  appellant 
to  furnish  and  lay  the  rails,  construct  the 
spur  track,  provide  proper  connections  with 
its  main  line,  and  fnmish  Bumham  with 
cars  and  facilities  for  loading  Jils  lumber  at 
his  mill  for  shipment  over  the  aK>eUknfB 
lines.  The  order  makes  no  provision  for  a 
right  of  way,  and  the  evidence  does  not  dis- 
close who  owns  the  land  over  which  the  spur 
track  Is  to  be  constructed.  A  compliance 
with  the  order  would  require  switching  to 
the  extent  of  about  a  mile,  and  would  con- 
sume from  a  quarter  to  a  half  hour  every 
time  a  car  was  taken  to  or  from  the  mill. 

The  appellant  contends  that  the  order  is  a 
taking  of  Its  property  without  due  process  of 
law,  and  that  it  contravenes  the  fourteenth 
article  of  amendment  to  the  federal  ConsU- 
tution.  We  think  this  view  must  prevalL 
The  sawmill  is  a  private  industry,  and  the 
effect  of  the  order  is  to  take  the  private  prop- 
erty of  the  appellant  and  devote  it  to  the 
private  use  of  Bumham.  Healy  Lumber  Co. 
V.  Morris,  33  Wasb.  491,  74  Paa  681,  68  L. 
R.  A.  820,  99  Am.  St  Rep.  964.  A  railroad 
is  a  public  highway  and,  as  such.  Is  subject 
to  regulation;  but  the  regulation  must  be 
promotive  of  the  public  Interest  Notwith- 
standing the  fact  that  it  is  a  public  highway, 
its  property  Is  private.  In  Missouri  Pacific 
Railway  Co.  v.  Humes,  115  U.  8.  512,  6  Supt 
Ct.  110,  29  L.  Ed.  463,  speaking  of  the  four- 
teenth amendment,  it  is  said;  "It  would  be 
difficult  and  perhaps  Impossible  to  give  to 
those  words  a  definition,  at  once  accurate, 
and  broad  enough  to  cov«r  every  case.  The 
difficulty,  and  perhaps  Impossibility  was  re- 
ferred to  by  Mr.  Justice  Miller,  in  Davidson 
V.  New  Orleans,  96  U.  S.  97  [24  L.  Ed.  616J, 
where  the  opinion  was  expressed  that  it  is 
wiser  to  ascertain  their  intent  and  a^lica- 
tion  by  the  'gradual  process  of  Judicial  in- 
clusion and  exclusion,  as  the  cases  presented 
for  decision  shall  require,  with  the  reasoning 
on  which  such  decisions  may  be  founded.'" 
It  is  true  that  railroad  companies  may  be 
required  to  fence  their  tracks,  establish  prop- 
er crossings  at  points  of  intersection  with 
public  roads,  patrol  their  tracks  at  thickly 
populated  points,  establish  depots  and  sta- 
tions, provide  suitable  connection  with  inter- 
secting lines,  adopt  suitable  safety  appliances 
for  the  coupling  of  cars,  properly  light  and 
heat  their  cars  and  depots,  and  many  other 
things  which  touch  the  public  business.  The 
sawmill  of  Mr.  Bumham,  while  an  important 
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Industry,  la  no  more  a  public  business  than  a 

flouring  mill,  a  dairy,  a  farm,  a  IlTory  bam, 
or  a  manufacturing  plant  of  any  other  char- 
acter or  description. 

The  case  at  bar  falls  squarely  within  the 
principle  announced  and  applied  in  Missouri 
Padfic  Railway  Company  t.  Nebraslca,  164 
U.  S.  403,  17  Sup.  Ct  130,  41  L.  Ed.  489.  In 
that  case  the  Supreme  Court  of  the  state  of 
Nebrasica  had  awarded  a  writ  of  mandamus 
to  compel  the  railway  company  to  comply 
with  an  order  of  the  State  Board  of  Trans- 
portation, which  directed  the  company  to 
grant  to  certain  private  persons  the  right 
and  privilege  of  erecting  an  elevator  upon 
the  grounds  of  the  railway  company  at  one 
of  its  stations.  The  complaint  upon  which 
the  order  was  based  recited  that  the  elevator 
would  be  used  to  store  the  cereal  products 
of  the  farms  and  leaseholds  of  the  complain- 
ants as  well  as  the  products  of  other  neigh- 
boring farms.  Upon  a  writ  of  error  to  review 
the  Judgment,  the  court  said:  "  »  »  •  The 
order  in  question,  so  far  as  It  required  the 
railroad  corporation  to  surrender  a  part  of 
its  land  to  the  petitioners,  for  the  purpose  of 
buUding  and  maintaining  their  elevator  upon 
it,  was  in  essence  and  effect  a  taking  of  pri- 
vate property  of  the  railroad  corporation 
for  the  private  use  of  the  petitioners.  The 
taking  by  a  state  of  the  private  property  of 
one  person  or  corporation,  without  the  own- 
er's consent,  for  the  private  use  of  another. 
Is  not  due  process  of  law,  and  Is  In  violation 
}f  the  fourteenth  article  of  amendment  of  the 
Constitution  of  the  United  States." 

In  Northwest  Warehouse  Company  v.  Ore- 
gon Ry.  &  Nav.  Co.,  32  Wash.  218,  73  Pac. 
iSS,  a  mandamus  proceeding  to  require  the 
■ailroad  company  to  extend  Its  track  250  feet 
:o  a  grain  warehouse,  to  afford  it  loading 
acuities,  this  court  said:  "Under  any  view 
't  the  requirements  of  the  statute,  it  certaln- 
y  cannot  be  contended  that  appellant  could 
lave  been  required  to-  build  a  track  over 
and  it  did  not  own,  or  that  it  was  under  the 
luty  to  go  out  and  buy  a  right  of  way  for 
hat  purpose.  •  •  ♦ "  in  that  case  the 
ecord  shows  that  a  deed  to  the  right  of  way 
3r  the  extension  of  the  track  was  tendered 
tie  railroad  company  at  the  time  of  the 
:lal. 

In  Harp  v.  Choctaw,  O.  ft  Q.  Ry.  Co.  (C. 
.)  118  Fed.  169,  the  railroad  company  had 
>r  a  time  permitted  the  owners  of  coal  mines 
>  load  their  coal  from  wagons  onto  the 
trs  on  its  commercial  switches.  It  was  lu- 
sted that,  if  this  method  were  discontinued, 

was  the  du^  of  the  company  to  put  in  a 
>ar  track  for  the  benefit  of  the  mineowner. 
1  considering  that  question  the  court  said: 
;t  must  be  remembered  that  the  plaintiff  in 
lis  case  was  not  engaged  in  any  public  busi- 
es, bat  was  simply  a  private  citizen  operat- 
ic the  coal  mine  on  his  own  account" 
In  Missouri  Pacific  Railway  Co.  v.  Nebras- 
1,  decided  by  the  United  States  Supreme 
>urt  since  the  case  at  bar  was  argued,  a 


statute  providing  that:  "Every  railroad  com- 
pany or  corporation  operating  a  railroad  In 
the  state  of  Nebraska  shall  afford  equal  facil- 
ities to  all  persons  or  associations  who  d» 
sire  to  erect  or  operate,  or  who  are  engaged 
in  operating  grain  elevators,  or  in  handling  oi 
shipping  grain  at  or  contiguous  to  any  sta- 
tion of  its  road,  and  where  an  application 
has  been  made  in  writing  for  a  location  or 
site  for  the  building  or  construction  of  an 
elevator  or  elevators  on  the  railroad  right 
of  way  and  the  same  not  having  been  grant- 
ed within  a  limit  of  sixty  days,  the  said  rail- 
road company  to  whom  application  has  been 
made,  shall  erect,  equip  and  maintain  a  side 
track  or  switch  of  suitable  length  to  approach 
as  near  as  four  feet  of  the  outer  edge  of  their 
right  of  way  when  necessary  and  in  all  cases 
to  approach  as  near  as  necessary  to  approach 
an  elevator  that  may  be  erected  by  the  ap- 
plicant or  applicants  adjacent  to  their  right 
of  way  for  the  purpose  of  loading  grain 
Into  cars  from  said  elevator,  and  for  handling 
and  shipping  grain  to  all  persons  or  associa- 
tions so  erecting  or  operating  such  elevators, 
or  handling  and  shipping  grain,  without  fa- 
voritism or  discrimination  In  any  respect 
whatever.  Provided,  however,  that  any  eleva- 
tor hereafter  constructed,  In  order  to  receive 
the  benefits  of  this  act,' must  have  a  capacity 
of  not  less  than  fifteen  thousand  bushels"— 
and  making  railroads  liable  for  a  fine  for 
failure  to  obey  the  command  of  the  statute, 
was  held  unconstitutional.  The  case  arose 
out  of  tw^o  suits  based  upon  the  statute.  The 
first  was  brought  by  the  state  of  Nebraska 
to  recover  a  fine  of  $500.  The  second  wat> 
brought  on  the  relation  of  the  interestec 
party,  to  compel  the  extension  of  a  side  trad, 
and  the  granting  of  shipping  facilities;  t^e 
railroad  company  having  refused  an  app'iCft- 
tlon  for  a  site  for  an  elevator  on  its  rigf<t  «f 
way.  State  v.  Missouri  Pacific  Railway  Co., 
81  Neb.  15,  115  N.  W.  614,  and  Farmers' 
Elevator  Co.  ▼.  Same,  81  Neb.  174,  115  N.  W. 
757,  were  reversed;  the  court  saying:  "We 
are  of  the  opinion  that  this  statute  is  un- 
constitutional in  its  application  to  the  pres- 
ent cases,  because  it  does  not  provide  in- 
demnity for  what  it  requires."  The  same 
principle  is  announced  in  Chicago,  B.  &  Q.  R. 
Co.  y.  State,  60  Neb.  399,  69  N.  W.  955,  and 
State  ▼.  Chicago,  Milwaukee  &  St  Paul  Ry. 
Co.,  36  Minn.  402,  81  N.  W.  865. 

However  desirable  it  may  be  for  Mr.  Bum- 
ham  and  others  engaged  In  a  like  business 
to  have  switches  and  sidings  extended  ta 
their  mills,  the  fourteenth  amendment  to 
the  federal  Constitution,  as  construed  by  th» 
highest  federal  court  and  by  this  court  as 
well,  presents  an  Insuperable  barrier  against 
compelling  such  accommodations. 

The  contention  of  the  Attorney  Oenera> 
that  the  order  is  promotive  of  the  public 
convenience,  and  within  the  recognized  po- 
lice power  of  the  state,  cannot  be  upheld.  We 
are  persuaded,  upon  both  principle  and  au- 
thority, that  the  Bumham  mill  Is  a  private 
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buBlnesB,  and  that  on  order  requiring  the 
railroad  company  to  extend  a  switch  or  spur 
track  beyond  its  right  of  way  to  afCord  him 
better  and  cheaper  shipping  facilities  is,  In 
substance  and  effect,  requiring  the  company 
to  devote  its  property  to  the  private  use  of 
another,  and  is  within  the  protective  clause 
of  the  federal  Constitution. 

The  judgment  Is  reversed,  with  directions 
to  dismiss  the  peUticm. 

KUDKIN,  O.  J.,  and  CHADWICK  and 
MORRIS,  JJ.,  concur. 

FULLERTON,  J.  Since  the  Supreme  Court 
of  the  United  States  holds  that  a  railroad 
company  cannot  be  compelled  without  com- 
I>ensatlon  to  afford  facilities  to  a  private 
shipper  other  than  it  offers  at  its  general 
public  stations,  I  am  constrained  to  concur 
in  the  Judgment  the  majority  have  directed 
to  be  entered  In  this  case.  I  cannot  concur, 
however,  in  all  that  is  said  in  the  opinion. 
I  cannot  concur  in  the  view  that  to  compel 
a  railway  company  to  stop  at  points  other 
than  its  public  stations  and  take  on  for  car- 
riage the  property  of  a  private  shipper  is 
taking  Its  property  for  the  private  use  of 
another  in  violation  of  the  due  process  of 
law  clauses  in  the  state  and  federal  Consti- 
tutions. As  I  understand  it,  the  principal 
purjwse  for  which  a  railroad  is  constructed 
1b  to  carry  from  one  point  to  auother  the  pri- 
vate property  of  the  individual;  that  it  Is 
for  this  purpose  It  has  its  existence  and  Is 
given  the  vast  powers  and  rights  it  possesses. 
This  function,  then,  the  state  may  compel  it 
to  fulfill.  If,  therefore,  its  public  stations 
do  not  afford  an  adequate  facility  for  the 
shipment  of  the  property  of  a  particular  In- 
dividual, I  know  of  no  legal  reason  why  the 
company  cannot  be  compelled,  on  due  com- 
pensation, to  furnish  that  particular  individ- 
ual with  additional  facilities,  even  to  the 
extent  of  putting  In  an  additional  side  track 
for  him.  For  this  reason  I  dissent  from  the 
■holding  that  to  do  so  is  to  take  private  prop- 
erty for  a  private  use. 

(58  Wash.  410) 

.OLYMPIA  LIGHT  &  POWER  CO.  t.  HAR- 
RIS et  al. 
(Supreme  Court  of  Washington.    May  20,  1910.) 
1.  Eminbnt   Domain    (J   126*)— Acquisition 

OP  LiAND — ^RjOHT  TO  RSSTRICT  DSB— EFFECT. 

A  power  company  seeking  to  condemn  land 
bordering  on  a  lake  to  cany  out  Its  sctieme  to 
•  use  the  Take  as  a  storage  basin  by  constructing 
dams  and  thereby  increasing  the  waters  of  the 
lake,  so  as  to  flood  the  land  sought  to  be  taken 
may,  during  the  trial,  limit  its  appropriation 
by  giving  to  the  owners  of  the  land  and  their 
successors  the  right  of  access  to  the  lake  raised 
or  lowered  over  the  lands  appropriated  for  the 

gnrpose  of  watering  their  stock,  boating,  fishing, 
unting,  and  domestic  purposes,  provided  such 
rights  snail  be  exercised  without  damage  to  the 
dikes  constructed  by  the  company,  and  the  com- 


pany may  also  hold  Itself  to  any  specified  meth- 
od of  constructing  the  dikes,  which  method  shall 
be  embodied  in  the  decree,  and  such  limitation 
must  be  given  due  weight  in  determining  the 
damages  to  be  awarded. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Dec.  Dig.  i  126.*) 

2.  Eminent  Douaih  (§  219*)— Tbiai,  of  Cacs- 
ES  Together. 

Where  actions  to  condemn  lands  separately 
owned  were  for  convenience  tried  as  one,  be- 
cause the  facts  Involved  in  each  action,  except 
as  to  their  application  to  distinct  lands,  were  the 
same,  the  court  mast  limit  the  inquiry  in  each 
case  to  the  value  of  the  land  taken  in  that  ease, 
and  the  damages,  if  any,  to  the  remainder,  and 
must  keep  the  questions  to  be  submitted  to  the 
jury  as  separate  as  the  nature  of  the  case  will 
permit. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec  Dig.  I  219.*] 

3.  Evidence  (fj  271,  474*)— Admissibii-ity— 

OONJECTUBES. 

In  proceedings  to  condemn  land  bordering 
on  a  lalie  to  carry  oat  a  scheme  to  make  the 
lake  a  storage  basin  by  means  of  dams  and 
a  natural  ridge  1,000  feet  wide  at  its  base  as 
a  retention  wall  on  the  raising  of  the  wateis 
of  the  lake,  evidence  of  nonexperts  as  to  whether 
the  ridge  will-Buccessfnlly  retain  the  waters  of 
the  lake  when  raised  is  inadmissible  because  con- 
jectural, and  when  it  is  ascertained  that  the 
ridge  is  ineffectual,  the  owners  of  the  land  may 
pursue  their  remedy  in  an  action  Tor  the  dam- 
ages sustained. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Dec.  Dig.  11  271,  474.*] 

Department  1.  Appeal  from  Superior 
CJourt,  Thurston  County;  W.  O.  Chapman, 
Judge. 

Actions  by  the  Olympia  Light  tc  Power 
Company  against  Henry  Harris  and  others 
and  against  Henry  Harris  alone.  From  Judg- 
ments awarding  compensation  for  the  land 
taken,  plaintiff  appeals.  Reversed  and  re- 
manded. 

T.  N.  Allen,  A.  3.  Falknor,  and  Troy  &' 
Sturdevant,  for  appellant  James  M.  Ashtou 
and  Thomas  M.  Vance,  for  respondents. 

MORRIS,  J.  The  appellant  brought  two 
actions  to  condemn  certain  lands  in  Thurston 
county  bordering  on  Lake  Lawrence.  In  the 
one,  Henry  Harris  and  others  were  made  de- 
fendants; in  the  other,  Henry  Harris  was  the 
sole  defendant.  For  the  convenience  of  trial 
the  actions  were  tried  together  before  the 
same  Jury,  but  two  separate  verdicts  were 
submitted  and  returned.  Upon  entry  of  Judg- 
ment appeal  was  taken,  and  the  two  appeals 
are  here  consolidated  and  beard  together,  the 
same  questions  being  Involved  In  each.  The 
purpose  of  the  actions  was  the  appropriation 
of  lands  bordering  upon  the  lake  which  ap- 
pellant desired  to  flood,  in  its  scheme  to  use 
the  lake  as  a  storage  basin  for  the  waters  of 
the  Des  Chutes  river,  taking  the  surplus  wa- 
ter from  the  river  In  the  wet  season,  and,  by 
means  of  an  aqueduct  or  ditch,  conveying  It 
to  the  lake,  and  there  holding  it  until  the  dry 
season,  when  it  would  be  returned  to  the  riv- 
er for  use  in  appellant's  power  plant  further 
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down  the  stream.    In  order  to  use  the  lake  as 
such  storage  basin,   it  will  be  necessary  to 
construct  certain  dams  and  dikes,  as  tbe  wa- 
ters of  the  lake  when  so  used  will  at  times 
be  raised  to  a  height  of  30  feet  above  tbe 
present  leva.    Between  the  lake  and  the  riv- 
er is  a  natural  divide  or  ridge  of  land,  which 
it  is  purposed  to  use  as  a  wall  or  dam  to  con- 
fine the  water  In  the  lake  when  the  same  is 
raised  to  the  30-foot  line,  the  water  when  so 
raised  being  on  an  average  200  feet  from  tbe 
summit  of  the  ridge.    During  the  trial,  some 
question  arose  as  to  the  damage  to  foe  sus- 
tained by  respondents  because  of  what  was 
contended  to  be  the  loss  of  their  riparian 
rights  in  the  lake;    the  right  to  fish,  hunt, 
water  their  sto(^,  boating,  and  other  domes- 
tic uses;  whereupon  appellant  ofTered  the  fol- 
lowing :   "The  plaintiff  and  i)etitioner  herein 
hereby  offers  that  tbe  claimants    or    their 
grantees  or  successors  in  interest  to  the  lands, 
a  part  of  which  is  appropriated  in  these  pro- 
ceedings, shall  at  all  times  and  at  any  place 
have  access  to  the  lake  as  it  is  raised  or  low- 
ered over  the  lands  appropriated  herein,  for 
the  purposes  of  watering  their  stock,-  using 
boats,  fishing,  hunting,  and  all  other  domes- 
tic purposes;   provided,  however,  that  those 
rights  shall  be  exercised  without  damage  to 
the    dikes    constructed    by    the    petitioner. 
These  rights  to  be  exercised  without  cost  or 
compensation  and  to  l>e  embodied  In  tbe  de- 
cree herein.    L.  B.  Faulkner,  Manager  of  the 
Petitioner.     Troy  &  Falknor,   Attorneys  for 
Petitioner."    This  offer,  being  objected  to  by 
respondents,  was  denied  and  refused  by  the 
court,  and  petitioner  excepting  raises  there- 
in its  first  assignment  of  error.    Further  on, 
a  second  offer  was  made  as  to  the  character 
of  the  dikes,  with  reference  to  their  safety 
and  security,  which  offer  was  also  refused  by 
the  court  upon  respondents'  objection. 

We  think  each  of  these  rulings  erroneous. 
Appellant  could  undoubtedly  have  the  dam- 
ige  estimated  with  reference  to  any  partlcu- 
ar  method  it  sought  to  adopt  in  the  taking 
ind  use  of  respondents'  lands.  And,  if  in  any 
lense  the  use  sought  to  be  appropriated  was 
I  restricted  or  limited  use,  and  one  which 
vould  still  reserve  to  the  landowner  any  use 
:o  which  such  lands  were  put  or  adapted, 
ben  such  restriction  or  limitation  should 
lave  been  made  a  part  of  the  record  and  em- 
todied  in  the  decree,  and  If  appellant  held 
tself  to  any  specified  or  particular  method  of 
onstructlng  the  dikes,  such  method  should 
.Iso  be  embodied  in  the  decree  and  such  lim- 
tatlons  given  their  due  weight  by  the  Jury  In 
letermining  the  damages  to  be  awarded.  Or- 
gon  Ry.,  etc.,  Co.  v.  Owsley,  3  Wash.  T.  38, 
3  Pac.  186;  Seattle  &  Montana  R.  Co.  v.  Roe- 
er,  30  Wash.  244,  70  Pac,  498,  94  Am.  St 
tep.  864,  Spokane  Valley  Land  &  Water  Co. 
.  .Tones  &  Co.,  53  Wash.  37,  101  Pac  616: 
.leberman  y.  Chicago  Rapid  Transit  R.  Co., 
41  III.  140,  30  N.  B.  544. 


The  court  below,  for  the  purpose  of  ascer- 
taining the  damages,  if  any,  to  the  part  of 
tbe  land  not  taken,  treated  the  lands  involved 
in  the  two  actions  as  one  tract,  and  In  effect 
so  instructed  the  Jury.  This  was  error.  The 
actions  were  separate,  and  the  ownership  of 
the  lands  involved  was  separate  and  distinct. 
The  actions  were  tried  as  one  for  the  conven- 
ience of  all  parties,  as  the  same  facts  were  in- 
volved In  each  action  except  as  to  their  appli- 
cation to  distinct  lands;  separate  verdicts 
were  to  be  rendered,  and  It  became  the  duty 
of  the  court  to  keep  the  questions  to  be  sub- 
mitted to  the  Jury  as  separate  as  the  nature 
of  the  case  would  permit  In  each  action  the 
value  of  the  lands  taken  in  that  action,  and 
tbe  damage,  if  any,  to  the  remainder,  should 
have  been  ascertained.  The  same  error  was 
permitted  to  creep  into  the  evidence  in  ascer- 
taining the  value  of  the  lands  taken.  The  in- 
quiry in  each  case  should  have  been  the  value 
of  the  land  taken  In  that  proceeding,  and  the 
damage,  if  any,  to  the  remainder,  and  in  as- 
certaining that  fact  it  would  only  be  proper 
to  ascertain  the  fair  market  value  of  the 
land  taken  Irrespective  of  any  benefit,  and  the 
condition  and  effect  of  the  taking,  and  the 
purpose  of  the  taking  upon  the  lands  remain- 
ing, to  enable  the  Jury  to  ascertain  if  such  re- 
maining lands  were  damaged,  and,  if  so,  to 
fix  the  amount  of  such  damage  to  be  deter- 
mined by  them  in  considering  any  item  or  ele- 
ment of  damage  that  might  be  suggested  in 
the  testimony. 

Another  error  complained  of  was  in  permit- 
ting nonexpert  witnesses  to  give  their  opin- 
ion as  to  whether  tbe  ridge  would  successfully 
retain  the  waters  of  the  lake  when  raised  to 
the  30-foot  contour  line.  This  was  Improper. 
The  base  of  this  ridge  Is  given  as  about  1,000 
feet  wide,  and  the  petitioner,  in  purposing  to 
use  it  as  a  retaining  wall  or  dam  for  the  wa- 
ters of  the  lake,  when  raised,  does  so  upon 
the  theory  that  it  will  be  sufficient  for  that 
purpose  and  permit  of  no  leakage  or  seepage. 
As  to  whether  it  will  or  not  is  now  conject- 
ural, and  must  be  until  It  is  put  to  the  desired 
use.  If  it  tben  should  be  ascertained  that  it 
Is  ineffectual,  respondents  have  their  remedy 
In  an  action  where  the  damage  can  be  readily 
and  easily  determined  from  the  physical  facts 
then  existing,  and  not  as  a  matter  of  specur 
latlon  and  conjecture  as  It  must  now  be. 

The  Judgments  are  reversed,  and  the  cause 
remanded  for  a  new  trial. 

RUDKIN,  O.  J.,  and  CHADWICK  and 
GOSE,  33.,  concur. 

(SS  Wash.  3SS) 
PITT  et  al.  t.  LITTLE. 
(Supreme  Court  of  Washington.    May  16, 1910.) 

1.   EVIOENCB    (§    81*)  —  PBESUMPTIONS  —  POR- 

EioN  Law. 

The  court  in  an  action  on  a  note  executed 
in  a  foreign  country  will  assume,  in  the  absence 
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of  anjr  pleading  or  evidence  to  the  contrary,  that 
the  law  of  the  foreign  country  on  the  subject 
is  the  same  as  the  law  of  the  forum. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |  102 ;    Dec.  Dig.  §  81.»J 

2.  Bills  and  Notes  (§  94*)— Consideration. 

A  note  executed  by  the  president  of  a  cor^ 
poration  in  consideration  of  a  debt  due  from  it 
and  an  extension  of  time  for  the  payment  there- 
of is  supported  by  a  sufficient  considerntion. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,   Cent.    Dig.    i§    1C6-212;    Dec.    Dig.    i 

3.  Evidence  (8  441*)— Bxtbinbic  Evidence 
—Collateral  Acbeeuert. 

In  the  absence  of  fraud  or  mistake,  one 
signing  a  note  as  principal  may  not  predicate 
a  defense  on  any  collateral  agreement  exempting 
him  from  linbility,  especially  where  be  fails  to 
show  that  the  note  was  withoat  consideration. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  Si  2043,  2045;    Dec.  Dig.  i  441.*] 

4.  Alteration  or  Instbovents  (g  2*)— Ma- 

TBKIALITY. 

Alterations  of  a  note  which  make  no 
change  in  its  date,  the  sum  payable  either  as 
principal  or  interest,  the  time  of  payment,  the 
nnmber  or  relation  of  the  parties,  or  the  medium 
in  which  paympnt  ia  to  be  made,  and  which  do 
not  add  the  place  of  payment,  where  none  was 
specified,  or  which  do  not  affect  the  note  in  any 
respect,  are  immaterial,  and  do  not  avoid  the 
note  within  Rem.  &  Bal.  Code.  §S  3ol4,  S.'il.^,  de- 
fining material  alterations  and  tbe  effect  thereof. 
[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent.  Dig.  {§  1-4;   Dec.  Dig.  |  2.*] 

5.  Bills  and  Notes  (|  52*)— Release- "Re- 
nunciation." 

Rom.  &  Bal.  Code,  I!  3512,  providing  that 
the  holder  of  a  negotiable  instrument  may  re- 
nounce his  rights  against  any  party  thereto,  but 
that  a  renunciation  must  be  in  writing,  unless 
the  instrument  is  delivered  up  to  tbe  person 
primarily  liable,  refers  to  a  release,  for  the  word 
"renunciation"  is  used  in  the  sense  of  release, 
and,  in  tbe  absence  of  any  written  release  or 
surrender  of  the  note  to  the  maker,  tbe  maker 
is  not  relieved  from  liability. 

(Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  S  52.* 

'  For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  0096.] 

Department  2.  Appeal  from  Superior 
Court,  Pacific  County;    A.  E.  Rice,  Judge. 

Action  by  Thomas  Pitt  and  another,  co- 
partners as  Pitt  &  Peterson,  against  A.  C. 
Little.  From  a  Judgment  for  defendant, 
plaintiffs  appeal.     Reversed  and  remanded. 

H.  W.  B.  Hewen,  for  appellants.  Welsh, 
Welsh  ft  O'Phelan,  for  respondent 

CROW,  J.  This  action  was  commenced  by 
Thomas  Pitt  and  A.  H.  Peterson,  copartuers 
as  Pitt  &  Peterson,  against  A.  G.  Little,  to 
recover  an  Indebtedness  claimed  to  be  due  on 
a  promissory  note  executed  and  delivered  by 
the  defendant  The  Jury  returned  a  verdlc* 
in  favor  of  tbe  defendant,  and  the  plaintiffs 
have  appealed  from  the  final  Judgment  enter- 
ed thereon. 

The  appellants'  controlling  contention  is 
that  the  trial  court  erred  In  refusing  to  di- 
rect a  verdict  and  Judgment  In  their  favor. 
The  original  note  read  as  follows:   "Vlctorisi, 


B.  C.  Febr.  iBt,  1803.  Due  Oot.  Ist/oa 
|206s*/io«.  Eight  months  after  date  I 
promise  to  pay  to  the  order  of  Messrs.  Pitt  ft 
Peterson,  Duncan's  Station,  two  hundred  and 
six  **/ioo  dollars  at  interest  8  per  cent,  per 
annum.  Payable  at  the  Canadian  Bank  of 
Commerce,  Victoria,  B.  C.  Value  received. 
A.  C.  Little.  No. Given  on  act  of  In- 
ternational M.  ft  D.  Co."  Although  It  appears 
upon  the  face  of  the  note  that  it  was  executed 
in  British  Columbia,  no  contention  or  claim 
predicated  upon  British  Columbia  laws  has 
been  made.  We  will  therefore  consider  the 
laws  of  this  state  only ;  It  being  presumed.  In 
the  absence  of  any  pleading  or  evidence  to  the 
contrary,  that  foreign  laws  are  the  same. 
Gunderson  v.  Guuderson,  25  Wash.  458,  65 
Pac.  791 ;  Daniel  v.  Gold  Hill  Mining  Co.,  28 
Wash.  411,  68  Pac.  884. 

The  complaint  Is  In  usual  form.  The  re- 
spondent, answering,  admitted  the  execution 
and  delivery  of  the  note,  but  denied  that  he 
had  promised  to  pay  the  appellants  $200.39, 
or  any  other  sum.  For  his  first  affirmative  de- 
fense he,  in  substance,  alleged  that  some  time 
prior  to  February  1,  1903,  the  International 
Mining  &  Development  Company,  a  corpora- 
tion organized  and  existing  under  tbe  laws  of 
the  state  of  Washington,  was  Indebted  to  the 
appellants  In  tbe  sum  of  $206.39 ;  that  on  said 
date  respondent  at  their  request  signed  and 
delivered  the  note;  that  he  himself  was  not 
indebted  to  tUem  In  any  sum ;  that  the  note 
was  without  consideration ;  that  be  did  nut 
receive  anything  of  value  therefor ;  and  that 
prior  and  subsequent  to  Its  execution  tbe  ap- 
pellants agreed  with  him  that,  they  would  not 
attempt  to  collect  the  note  from  him,  but 
would  look  solely  to  the  International  Mliilng 
ft  Development  Company  for  payment  For  a 
further  affirmative  defense  the  resjiondent  al- 
leged: "That  after  the  execution  of  said  note, 
and  some  time  during  the  year  1003,  tbe  exact 
date  being  to  defendant  unknown.  In  the  city 
of  Victoria,  British  Columbia,  the  plaintiffs 
and  each  of  them,  for  a  valuable  considera- 
tion, released  defendant  from  all  liability,  on 
said  promissory  note,  and  Informed  the  de- 
fendant that  they  would  look  to  the  Interna- 
tional Mining  ft  Development  Company  solely 
and  exclusively  for  the  payment  of  said  note, 
which  said  release  was  oral  and  was  made  in 
consideration  of  the  said  defendant  promising 
and  agreeing  with  the  plaintiffs  to  use  his  In- 
fluen(?e  with  and  endeavor  to  persuade  the  In- 
ternational Mining  ft  Development  Company 
and  one  T.  J.  Relnhart  and  other  persons, 
whose  names  are  at  this  time  unknown  to  de- 
fendnnt,  and  who  were  Indebted  to  plaintiffs, 
to  i)By  to  plaintiffs  their  said  indebtedness; 
and  defendant  alleges  that  thereafter  and  In 
coini>liance  with  said  agreement  be  did  use- 
bis  Influence  with  and  endeavor  to  persuade 
the  said  International  Mining  ft  Development 
Company  and  said  T.  J.  Relnhart  and  said 
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other  persona  >to  pay  plaintiffs  the  amount  of 
tbeir  said  Indebtedness  to  plaintiffs." 

The  evidence  falls  to  sustain  respondent's 
contention  that  the  iH>te  was  without  con- 
sideration. It  appears  that  the  International 
Mining  &  Development  Company,  of  which 
the  respondent  was  president,  was  indebted 
to  the  appellants  in  the  sum  of  $206.39  for 
merchandise  sold;  that  the  appellants  en- 
deavored to  collect  the  same ;  that  respondent 
executed  and  delivered  the  note  In  considera- 
tion of  such  debt  and  an  extension  of  time  for 
payment,  which  appellants  granted  by  accept- 
ing the  note.  The  debt  of  the  corporation  and 
the  extension  of  time  constitated  a  snfilclent 
consideration.  A  negotiable  promissory  note 
is  not  void  for  want  of  consideration,  if  given 
for  the  matured  debt  of  a  third  party;  the 
time  of  payment  being  thereby  extended. 
Daniel  on  Negotiable  Instruments  (oth  Ed.) 
I  18S;  Galena  National  Bank  v.  Ripley,  55 
Wash.  615,  101  Pac.  807;  Mechanics',  etc., 
Bank  v.  Wixson,  42  N.  T.  43&  The  respondent 
did  not  plead  any  fraudulent  act  on  the  part 
of  the  appellants  by  which  he  was  wrongfully 
induced  to  execute  the  note,  nor' did  he  allege 
any  mistake  upon  his  own  part  He  not  only 
admitted  the  execution  of  the  note,  but  his  own 
evidence  ebowa  that  his  acts  were  intentional 
and  voluntary.  In  Anderson  v.  Mitchell,  51 
Wash.  265,  98  Pac.  751,  we  said:  "It  has  been 
repeatedly  held  by  this  court  that,  in  the  ab- 
sence of  frand  or  mistake.  It  is  incompetoit 
for  one  who  signs  a  promissory  note  as  prin- 
cipal to  set  up  an  Independent  collateral 
agreement  limiting  or  exempting  him  from  li- 
ability. He  ts  bound  by  the  terms  of  his  ob- 
'ligatlon."  The  respondent  has  failed  to  make 
any  showing  that  the  note  was  without  con- 
sideration, and  he  cannot  be  permitted  to 
predicate  a  defense  on  any  alleged  collateral 
agreement  exempting  him  from  liability. 

Respondent's  next  contention  was  that  the 
note  had  been  avoided  by  reason  of  material 
alterations  appearing  upon  its  face,  made 
after  its  execution  and  without  bis  knowledge 
or  consent.  The  alleged  alterations  are  im- 
material memoranda  or  notations.  They  made 
no  change  in  the  date,  the  sum  payable  either 
principal  or  interest,  the  time  of  payment,  the 
number  or  relation  of  the  parties,  or  the  me- 
dium or  currency  in  which  payment  was  to  be 
made.  Nor  does  any  other  alteration  appear 
which  added  a  place  of  payment  where  none 
was  specified,  or  which  altered  the  effect  of 
the  note  in  any  respect.  The  note  was  not 
avoided  by  alteration.  Rem.  &  Bal.  Code,  }§ 
8514,  3515. 

By  his  last  defense  the  respondent  in  sub- 
stance contended  that  the  appellants  had  re- 
leased him  from  personal  liability,  and  he  In- 
troduced parol  evidence  to  sustain  this  con- 
tention. Section  3512,  Rem.  &  Bal.  Code,  be- 
ing section  122  of  the  negotiable  instruments 
act  of  1899  (Laws  1899,  c.  149),  reads  as  fol- 
lows:   "The  holder  may  expressly  renounce 


his  lights  against  any  party  to  the  Instra- 
ment,  before,  at,  or  after  its  maturity.  An  ab- 
solute and  unconditional  renunciation  of  his 
rights  against  the  principal  debtor  made  at 
or  after  the  maturity  of  the  instrument  dis- 
charges the  instrument  But  a  renunciation 
does  not  affect  the  rights  of  a  holder  in  due 
course  without  notice.  A  renunciation 'must 
be  in  writing,  unless  the  instrument  is  de- 
livered up  to  the  person  primarily  liable 
thereon."  In  Baldwin  v.  Daly,  41  Wash.  416, 
83  Paa  724,  construing  this  section  of  the 
statute,  we  said:  "This  plainly  provides  that 
the  renunciation  of  a  debt  must  be  in  writing 
where  the  debt  is  evidenced  by  a  negotiable 
Instrument,  and,  If  'renunciation'  is  used 
therein  In  the  sense  of  'release,'  there  can 
be  no  question  that  the  appellant  must  show  a 
written  renunciation  In  order  to  prove  the  al- 
legations of  his  answer.  Counsel  for  the  ap- 
pellant argues  that  the  word  is  used  in  a 
sense  different  from  that  of  release,  and  that 
while  a  renunciation  must  be  by  a  writing,  a 
release  may  be  proved  by  parol.  But  we  can- 
not think  the  statute  permits  of  this  distinc- 
tion. The  words,  "The  holder  may  expressly 
renounce  his  rights  against  any  party  to  the 
Instrument'  must  refer'  to  the  release  and  dis- 
charge of  a  party  to  the  Instrument  from  his 
obligation  to  pay  it,  else  they  can  have  no 
legitimate  meaning."  There  was  no  written 
evidence  of  any  renunciation  or  release  of 
their  claim  by  the  appellants,  nor  had  the 
note  been  surrendered  to  respondent  Con- 
struing all  of  the  evidence  most  favorably  to 
the  respondent,  we  find  that  he  has  failed  to 
sustain  any  defense  to  the  note,  the  execution 
and  delivery  of  whldi  he  has  admitted. 

The  trial  court'erred  in  denying  appellants' 
motion  for  a  directed  verdict 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  instructions  to  enter  judg- 
ment in  favor  of  the  appellants. 

RUDKIN,  C.  J.,  and  DUNBAR,  PARKER, 
and  MOUNT,  JJ.,  concur. 

(58  Wash.  402) 
MOSES  V.  8UMMERSBTT,  County  Treasurer, 

et  al. 
(Supreme  Court  of  Washington.    May  20, 1910.) 

AORICDLTURB      (S     3*)— FAIBS— PUBUO     AlD— 

Statutory  Pbovibionb. 

Laws  1903,  c.  174,  entitled  "An  act  to  en- 
courage county  agricultural  fairs  and  to  provide 
funds  therefor,"  provides  that  any  association 
which  has  a  corporate  existence  for  the  purpose 
of  holding  a  fair  and  agricultural  exhibition  may 
apply  to  the  county  commissioners  for  a  grant 
to  pay  expenses  and  premiums,  and  that  the 
commissioners  shall  be  ex  officio  members  of  the 
fair  association  in  counties  where  appropriations 
are  made  under  the  act.  Laws  1909,  c.  62, 
amends  the  act  of  1903.  and  provides  that  any 
buildings  erected  with  funds  appropriated  shall 
become  the  property  of  the  county,  and  that 
vouchers  for  all  expenditures  of  money  appropri- 
ated by  the  county,  shall  be  made  to  the  coun- 
ty commissioners  before  the  close  of  each  cai- 
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endar  year.  Laws  1909,  c.  237,  established  a 
state  institation  to 'be  known  ag.  the  "South- 
west Washington  Fair  Association,"  declares  its 
objects,  provides  for  the  inclusion  of  certain 
counties  as  the  fair  district,  and  (or  its  manage- 
ment by  commissioners  to  be  appointed  by  the 
Governor,  fixes  its  location,  and  'makes  an  ap- 
propriation to  carry  out  the  law.  Held,  that 
Jav-R  eranting  aid  to  agricultural  societies  should 
be  strictly  construed,  and  no  appropriation  can 
be  made  by  a  county  (or  the  support  of  the 
Southwest  Washington  Fair  Association. 

lEJd.  Note.— For  other  cases,  ace  Agriculture, 
Cent.  Dig.  81  2,  3;    Dee.  Dig.  g  3.»] 

Department    1.     Appeal    from    Superior 
Court,  Lewis  County ;   A.  B.  Rice,  Judge 

Action  by  E.  M.  Moses  against  P.  Sum- 
'mersett,  Treasurer  o(  Lewis  County,  and  the 
Southwest  Washington  Fair  Association. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Forney  &  Ponder,  Reynolds  ft  Stewart,  and 
O.  E.  Hamaker,  for  appellant  C.  D.  Cun- 
ningham and  J.  B.  Buxton,  for  respondents. 

CHADWICK,  3.  Chapter  2S7,  Laws  1909, 
after  reciting  that,  "Whereas,  the  public 
welfare  reqnires  that  there  be  established  a 
state  Institution  to  be  known  as  the  Southwest 
Washington  Fair  As^clation,"  declares  the 
objects  and  puriKwes  of  such  association,  pro- 
vides for  the  Inclusion  of  certain  counties  to 
be  known  as  a  "fair  district,"  provides  for  its 
management  by  certain  commissioners  to  be 
appointed  by  the  Qovernor,  fixes  their  terms  of 
office,  their  duties  and  responsibilities,  defines 
their  powers,  fixes  a  location  at  which  the  fair 
is  to  be  held,  provides  for  the  acquisition  of 
land,  and  makes  an  appropriation  to  carry  out 
the  provisions  of  the  law.  As  provided  by 
the  terms  of  the  law,  the  state,  or  possibly 
the  counties  comprising  the  district,  acquired 
title  to  certain  lands  located  between  the 
cities  of  Chehalls  and  Centralia  In  Lewis 
county.  On  June  22, 1909,  the  board  of  coun- 
ty commissioners  of  Lewis  county  passed  a 
resolution  appropriating  out  of  the  .current 
expense  fund  of  the  county  the  sum  of  $5,000 
in  aid  of,  and  for  the  use  of,  the  fair 
association.  Warrants  in  denominations  of 
$500  each,  payable  to  the  order  of  the  treas- 
urer of  the  fair  association,  were  drawn  by 
the  county  auditor.  These  have  been  present- 
ed to,  and  registered  by,  the  treasurer  of  the 
county,  and  will  be  paid  in  the  regular  order 
unless  that  officer  Is  restrained.  Plaintiff 
brought  this  action  setting  up  the  t&cta  as 
briefly  stated  by  us.  A  demurrer  was  filed 
by  the  defendants  and  sustained  by  the  court, 
upon  the  grounds  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.    Plaintiff  has  appealed. 

As  we  read  the  record,  the  only  question 
calling  for  our  opinion  is  whether  the  appro- 
priation can  be  sustained  by  reference  to  chap- 
ter 174,  p.  363,  Laws  1903,  entitled  "An  act 
to  encourage  county  agricultural  fairs,  and 
to    provide    funds    therefor,"    section    1    of 


which  reads  as  follows:  "That  any  agricultur- 
al fair  association  which  has  a  corporate  ex- 
istence for  the  purpose  and  object  of  holding 
a  fair  and  agricultural  exhibition  of  stock, 
cereals  and  agricultural  produce  of  all  kinds, 
including  dairy  produce  as  well  as  arts  and 
manufactures  In  any  county,  may  apply  to  the 
board  of  county  commissioners  of  such  county 
for  grant  to  pay  expenses  and  premiums 
awarded."  It  Is  also  provided  that  the  board 
of  county  commissioners  shall  be  ex  officio 
members  of  the  county  fair  association,  in  ail 
counties  where  appropriations  are  made  un- 
der the  provisions  of  the  act  This  act  was 
amended  by  the  last  Legislature.  Chapter  62, 
p.  113,  Laws  1909.  As  amended,  the  act  pro- 
vides that  any  and  all  buildings  and  struc- 
tures erected  with  the  funds  so  appropriated 
shall  become  the  property  of  the  county  mak- 
ing such  appropriation,  and  that  foil  and 
complete  vouchers,  covering  all  expenditures 
of  public  money  appropriated  by  the  county, 
shall  be  made  to  the  board  of  county  com- 
missioners before  the  close  of  each  calendar 
year. 

Altbongh  It  ia  contended  that  the  Booth- 
west  Washington  Fair  Association  has  a  cor- 
porate existence  within  the  meaning  of  the 
law  of  1903 — a  contention  which  may  well  b* 
questioned — ^we  think  the  Judgment  of  the 
lower  court  must  nevertheless  be  reversed. 
It  is  admitted  that  the  right  to  use  or  appro- 
priate public  moneys  must  be  given  by  stat- 
ute ;  but  it  is  insisted  that  we  should  follow 
the  Intent  rather  than  a  literal  interpreta- 
tion of  the  law.  If  such  be  the  mle,  there  is 
absolutely  nothing  in  the  law  of  1903,  or  the 
amendments  thereto,  to  indicate  that  the 
Legislature  intended  to  give  the  county  com- 
missioners the  right  to  appropriate  county 
funds  in  aid  of  a  state  Institution.  It  is  only 
in  cases  where  the  statute  is  ambiguous  or 
doubtful  and  requires  construction  that 
courts  are  warranted  in  leaving  the  plain 
mandate  of  the  law  and  speculating  upon  the 
intent  of  the  legislative  body.  "When  the 
means  for  the  exercise  of  a  granted  power 
are  given,  no  other  or  different  means  can  be 
Implied  because  more  effectual  or  conven- 
ient" Bloomer  v.  Todd,  3  Wash.  T.  S99,  19 
Pac.  135,  1  L.  R.  A.  111. 

Aside  from  this,  the  law  of  1903  and  the 
amendment  of  1909  antedated  the  law  creat- 
ing the  Southwest  Washington  Fair  As- 
sociation, so  that  to  impute  an  intent  to 
permit  an  appropriation  of  connty  funds  to 
this  fair  association,  we  would  have  to  pre- 
sume that  it  had  in  mind  a  general  applica- 
tion of  the  statute,  when  upon  its  face  it  is 
special  In  the  sense  that  it  applies  to  a  certain 
defined  object  If  the  commissioners  can  ap- 
propriate the  funds  of  s  coimty  at  all,  it  must 
be,  as  contended,  under  the  act  of  1903.  This 
being  so,  the  appropriation  must  also  be  sub- 
ject to  expenditure  under  the  terms  of  that 
act    The  law  does  not  work  piecemeal.    Cn- 
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der  respondents'  theory  the  Southwest  Wash- 
ington Fair  Association  could  expend  the 
moneys  without  regard  to  the  objects  of  the 
grant ;  whereas,  the  law  Is  that  the  county 
commissioners  shall  be  ex  officio  trustees  of 
the  association  receiving  the  grant,  implying, 
if  not  expressly  providing,  that  the  funds 
should  be  expended  under  their  direction.  In 
any  event,  the  right  of  auditing  all  acconnts 
and  expenditures  Is  reserved  to  them.  Nor 
does  the  law  of  1903  Intend  a  free  gift,  as  this 
appropriation  must  be  If  sustained,  but  pro- 
vides in  terms  that  all  buildings  and  structures 
erected  with  the  funds  appropriated  shall  be 
the  property  of  the  county.  But  for  these 
conditions,  the  validity  of  the  act  might  well 
be  doubted.  Laws  granting  aid  to  agricul- 
tural societies  have  been  generally  upheld, 
but  have  always  been  strictly  construed. 
Harding  v.  Bader,  75  Mich.  316,  42  N.  W.  942 ; 
Agricultural  Society  v.  Mclntyre,  17  Johns. 
(N.  T.)  87;  Warren  County  Agricultural  Co. 
v.  Barr,  55  Ind.  80;  Hogleskamp  v.  Weeks, 
87  Mich.  422;  Hall  v.  Kellogg,  16  Mich.  135; 
Sllsbee  v.  Stockle,  44  Mich.  562,  7  N.  W.  160, 
367. 

Finding  no  warrant  in  the  statute  for  ex- 
tending the  terms  of  the  1903  statute  to  cover 
this  appropriation,  the  Indgment  of  the  lower 
court  Is  reversed.  This  cause  will  be  remand- 
ed, wltii  instructions  to  overrule  the  demur- 
rer, and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

RTTDEIN,  C.  J.,  and  FULLEBTON,  MOR- 
RIS, and  OOSE,  JJ.,  concur. 


(58  Wash.  SeS) 

CITI  OP  ABERDEEN  v.  LTTLB  LOGGINO 

&   MERCANTILE   CO. 
(Supreme  Court  of  Washington.    May  18,  1910.) 

1.  Waters  and  Wateb  Coubsks  (I  75*)— Pol- 
lution OF  Stbeam— Riparian  Rights. 

_  Under  the  rule  that  the  use  of  each  ri- 
parian owner  of  the  waters  must  be  consistent 
'With  the  rights  of  the  others,  a  riparian  owner 
may  be  restrained  from  polluting  a  stream  form- 
ing the  water  supply  of  a  city  maintaining  a 
pumping  station  on  its  banks,  where  to  obviate 
the  pollution  it  is  only  necessary  to  lift  a 
bridge  at  a  trifling  expense. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  i  75.*] 

2.  Watebs  and  Wateb  Courses  (8  76*)— Pol- 
lution OF  Streams — Relief. 

Where  a  lumber  company  maintained  a 
bridge  across  a  stream  in  such  a  condition  as  to 
pollute  the  water  when  hauling  logs  over  the 
bridge,  and  the  bridge  could  be  lifted  at  a 
trifling  expense  and  thereby  obviate  the  pollu- 
tion, equity  would  restrain  the  pollution  at  the 
suit  of  a  city  using  the  stream  for  its  water 
supply  on  the  ground  that  the  pollution  results 
from  the  use  by  the  company  of  its  lands. 

fEd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  §  75.*] 

Department  1.      Appeal     from     Superior 

Court,  Chehalls  Coun^;  Mason  Irwln,  Judge. 

Action  by  the  City  of  Aberdeen  against  the 


Lytle  Logging  &  Mercantile  Company.  From 
a  Judgment  for  plaintltF,  defendant  appeals. 
Affirmed. 

W.  H.  Abel  and  C.  W.  Hodgdon,  for  appel- 
lant    Austin  M.  Wade,  for  respondent. 

CHADWICK,  J.  The  present  source  of 
water  supply  of  the  city  of  Aberdeen  Is  Stew- 
art creek,  upon  the  banks  of  which  a  pump- 
ing station  has  been  maintained  by  the  city 
for  the  past  15  years.  Stewart  creek  flows 
across  section  31,  township  18  N.,  range  9  W., 
Willamette  meridian.  A  tributary  rises  and 
flows  into  th«  creek  on  the  said  section. 
Section  31  is  owned  by  the  Lytle  Logging 
Company,  a  corporation,  and  It  is  complained 
that  It  has  located  and  is  maintaining  its 
camps  and  is  logging  the  lands,  so  that  quan- 
tities of  brush,  d4brl8,  and  surface  soil  are 
dragged  Into  the  waters  of  Stewart  creek,  so 
that  they  are  polluted  and  contaminated  and 
rendered  unfit  for  domestic  use.  The  trial 
court  found  that  in  the  prosecution  of  its  log- 
ging operations  the  company  has  constructed 
a  logging  road,  or  fore  and  aft  bridge  or  pole 
road,  acrom  a  portion  of  section  31  atid 
across  Stewart  creek;  that  the  bridge  Is  so 
constrncted  that  it  rests  in  the  waters'  of, 
and  in  the  bed  of,  the  creek;  and  that  the 
injury  complained  of  has  resulted  because  of 
the  improper  construction  and  use  of  the  log- 
ging road.  The  court  also  found  that  the 
defendant  was  logging  in  the  way  sacb  opera- 
tions are  usually  carried  on  in  Western  Wash- 
ington, and  in  a  reasonably  prudent  and 
careful  manner.  The  court  decreed  that  the 
logging  company  be  perpetually  enjoined  and 
prohibited  from  hauling  or  transporting  any 
logs  across  Stewart  creek,  and  prohibited 
from  hauling  or  transporting  logs  across  the 
fore  and  aft  bridge  maintained  across  the 
creek,  until  the  bridge  be  reconstructed  In 
such  way  that  the  bridge  will  not  Interfere 
with  the  natural  flow  of  the  creek;  the 
court  having  theretofore  fonnd  that  the 
bridge  could  be  raised  about  one  foot  above 
the  water  at  a  very  slight  expense.  Defend- 
ant has  appealed. 

The  only  question  in  the  case  is  stated  by 
counsel  for  appellant  as  follows:  "Whether, 
since  appellant  is  carrying  on  Its  logging  op- 
erations in  an  prdidarlly  prudent  and  care- 
ful manner,  it  can  be  enjoined  at  the  suit  of 
the  city  on  account  of  the  slight  incidental 
disturbance  of  the  waters  of  Stewart  creek 
from  which  the  city  derives  its  water  supply. 
*  *  *  The  determination  of  this  case  de-. 
pends  upon  whether  our  use  of  the  stream  is 
reasonable."  Both  parties,  so  far  as  It  Is 
made  to  appear,  are  rightfully  occupying  the 
land,  and,  if  the  court's  findings  could  be  lim- 
ited to  the  one  holding  that  the  logging  oper- 
ations were  carried  on  In  a  reasonably  pru' 
dent  and  careful  manner,  nothing  would  be 
left  for  our  consideration.    But    the  court 
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having  also  foond  that  the  defendant  had 
after  the  issuance  of  the  restraining  order 
hauled  some  of  its  heavy  equipment  over  the 
fore  and  aft  bridge,  causing  the  bridge  to 
settle  and  lower  Into  the  creeli,  that.  If  used 
In  Its  present  condition,  the  water  would  be 
made  muddy  and  somewhat  polluted,  and 
that,  to  obviate  this  possibility,  the  bridge 
should  be  elevated — we  tbiuk  a  case  is  pre- 
sented calling  for  the  equitable  interference 
of  the  court,  opening  as  it  were  the  legal 
question  whether  one  of  two  Joint  or  com- 
mon occupants  of  the  land  can  so  use  the 
stream  as  to  annoy  or  Injure  the  other  when 
It  can  reasonably  be  avoided. 

The  cases  cited  by  appellant  go  no  further 
than  to  hold  that  every  man  had  the  right 
to  the  natural  use  and  enjoyment  of  his  prop- 
erty, and  If,  as  an  Incident  to  that  use  and 
enjoyment,  he  does  not  unreasonably  tres- 
pass upon  the  rights  of  others,  no  action  will 
lie.  But  It  does  not  follow  that  others  may 
not  compel  a  reasonable  regulation  of  that 
use.  Such  mischief  as  appellant  Is  likely  to 
feel  from  the  Insistence  of  respondent  that 
its  water  supply  be  kept  pure  and  clear  can 
be  obviated  at  an  expense  so  trifling  that 
compliance  with  the  order  of  the  court  can- 
not be  called  a  hardship  or  work  a  loss  of 
property  rights.  On  the  other  hand,  any  ob- 
stractioD  tending  to  the  pollution  of  the  wa- 
ters of  Stewart  creek  might  work  irrepara- 
ble mischief,  reaching  far  beyond  the  incon- 
venience of  the  landowner.  Eveti  In  the  case 
of  Helfrlch  v.  Catonsvllls  Water  Co.,  74  Md. 
2C9,  22  AH.  72,  IS  L.  R.  A.  117,  28  Am.  St. 
Rep.  245,  cited  by  counsel,  an  exception  to 
thegeneial  rule  that  the  pollution  of  a  stream 
by  a  riparian  owner  could  not  be  restrained 
where  It  was  a  natural  incident  to  the  prop- 
er and  reasonable  use  is  admitted  where 
there  Is  a  necessity  founded  upon  "grave  pub- 
lic considerations."  The  whole  subject  is 
covered  by  the  case  of  McEvoy  v.  Taylor,  105 
Pac.  851,  where  this  court  said:  "Each  ripa- 
rian owner  is  entitled  to  a  reasonable  use  of 
the  waters  as  an  Incident  to  bis  ownership, 
and,  as  all  owners  upon  the  same  stream 
have  the  same  right  of  reasonable  use,  the 
use  of  each  must  be  consistent  with  the 
rights  of  others,  and  the  right  of  each  Is  qual- 
ified by  the  rights  of  others."  We  have  met 
this  case,  as  it  has  been  presented  to  us,  up- 
on the  theory  of  riparian  ownership.  But  It 
seems  to  us  that  the  Judgment  of  the  lower 
court  may  be  sustained  upon  the  further 
ground  that  the  use  of  the  stream  by  the  log- 
ging company  is  not  In  any  way  Involved 
within  the  meaning  of  the  authorities  cited, 
or  In  any  way  necessary  to  the  logging  op- 
erations of  appellant.  That  Is  to  say,  the 
fouling  of  the  water  results,  not  from  the 
use  of  the  stream  for  any  purposes  Incident 
to  the  ownership  of  the  land,  but  from  the 
use  of  the  land  itself;  and,  this  being  so,  the 


condition  put  upon  appellant  by  the  court — 
that  Is,  that  it  raise  its  bridge  one  foot  above 
the  flowing  water — Is  a  reasonable  regula- 
tion in  favor  of  the  one  who  Is,  and  who 
alone  is,  using  the  waters  of  Stewart  creek. 
In  other  words,  appellant  Is  using  the  land, 
and  not  the  water,  and  its  pollution  is  not  a 
necessary  Incident  to  the  business  it  Is  car- 
rying on. 
The  Judgment  is  affirmed. 

RUDKIN,  C.  J.,  and  FULLERTON,  MOR- 
RIS, and  GOSE,  JJ.,  concur. 


(ES  Wash.  SB^ 
JACKSON  V.   LAMAR  et  al. 
(Supreme  Court  of  Washington.    May  18,  1910.) 

1.  Deeds  rt  211*)  —  Validitt  —  Mkntai.  Ca- 

PACITT— B  VI DENCE. 

Evidence  held  not  to  show  grantor's  lack 
of  mental  capacity  when  he  executed  a  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  i  211.*] 

2.  Deeds  (f  194*)  —  Deuvkrt— PassoifFTioif 
FBOM  Possession  of  Grantee. 

The  mere  possession  of  a  deed  by  the  e lan- 
tee  carries  with  it  a  presumption  of  delivery 
which  can  only  be  overcome  by  clear  and  con- 
vincing  evidence. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S§  514,  583,  023;   Dec.  Dig.  {  194/^ 

8.  Deeds   (I   58*)  —  Dbuvkbt— Dkuvkbt   to 

AOBNT. 

Delivery  of  a  deed  to  an  agent  designated 
by  the  grantee  to  receive  it  Is  a  delivery  to  his 
principal. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  If  130-135;    Dec.  Dig.  i  58.*] 

4.  Deeds  (|  208*)— Deliveet- Evidence. 

Evidence  held  not  to  show  that  a  deed  was 
not  delivered. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  I  203.*] 

Morris,  Fnllerton,  and  Parker,  JJ.,  dissenting. 

En  Banc.  Appeal  from  Superior  Court, 
Walla  Walla  County ;  Thos.  H.  Brents,  Judge. 

Action  by  H.  S.  Jackson,  administrator  of 
James  C.  Lamar,  against  Dnvld  Lnmnr  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Reversed  and  remanded. 

Sharpsteln  &  Sharpeteln  and  Jas.  H.  Hull, 
for  aiipellants.  Cary  M.  Bader.  EUhu  F. 
Barker,  T.  P.  Gose,  C.  C.  Gose,  and  James  W. 
Boyd,  for  resiwndent 

RUDKIN,  C.  J.  James  G.  Lamar  and  Jo- 
seph Lamar,  bis  brother,  lived  for  many  years 
in  Walla  Walla  county,  wbere  they  accumu- 
lated real  and  personal  property  of  consider- 
able value,  which  they  held  In  common.  The 
brothers  never  married,  but  lived  together 
in  bachelor  quarters,  at  a  place  called  Lamar 
Station.  It  appears  that  James  C.  Lamar, 
the  elder  brother,  was  strongly  opposed  to 
making  a  testamentary  disposition  of  his 
property,  fearing  that  his  will  would  be  con- 
tested and  overthrown  after  his  death.  To 
avoid  such  a  contingency,  the  two  brothers 
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bad  an  agreement  or  nndentaiMUng  between 
themselves  that  whlchevra:  one  should  die 
first  would  convey  bis  Interest  In  the  com- 
mon property  to  the  survivor  before  the  eod 
came.  On  the  4tta  day  of  October,  1901, 
James  G.  Lamar  was  taken  to  St  Mary's 
Hospital  at  Walla  Walla,  suffering  from 
some  malady,  the  nature  of  which  Is  not 
disclosed  by  the  record.  On  the  10th  day  of 
October,  1901,  he  executed  a  deed  of  the  prop- 
erty now  In  controversy  In  favor  of  his 
brother  Joseph  Lamar,  pursuant  to  the  agree- 
ment above  referred  to,  and  thereafter  died 
Intestate  on  the  11th  day  of  November  fol- 
lowing. On  the  24th  day  of  October,  1907, 
the  plaintiff  was  appointed  administrator  of 
his  estate,  and  by  this  action  sought  to  re- 
cover the  property  described  In  the  above 
deed  from  the  grantees  of  Joseph  L,amar. 
From  a  Judgment  In  favor  of  the  plaintiff, 
this  appeal  is  prosecuted. 

The'  rights  of  creditors  are  not  involved, 
and.  If  the  deed  of  October  10,  190T,  was 
valid  as  between  the  parties,  the  Judgment 
of  the.  court  below  is  erroneous,  and  must 
be  reversed.  The  .validity  of  that  deed  Is  chal- 
lenged on  two  grounds:  (1)  Because  of 
mental  incapacity  of  the  grantor  at  the  time 
of  Its  execution ;  and  (2)  for  want  of  a  valid 
delivery.  At  the  date  of  the  execution  of 
the  deed,  the  grantor  was  85  years  of  age, 
and  was  suffering  from  the  Illness  or  disease 
that  caused  or  resulted  In  his  death  about 
a  month  later.  There  was  considerable  tes- 
timony tending  to  show  that  the  grantor 
was  weak,  had  no  expression  In  his  face,  did 
not  care  to  talk,  was  Indifferent  and  uncon- 
cerned, was  not  competent  to  attend  to  ordi- 
nary business,  and  the  like  during  his  stay 
in  the  hospital.  This  testimony  all  came 
from  nonexpert  witnesses,  some  of  whom  at 
least  manifested  no  little  bias  in  favor  of  the 
respondent  Their  testimony  was  based  on 
appearances  only.  They  testified  to  no  act 
or  statement  of  the  grantor  tending  to  show 
that  his  mind  was  unbalanced,  or  that  he 
was  bereft  of  reason.  The  appearances  and 
conditions  described  by  these  witnesses  were 
not  at  all  unusual  when  we  consider  that 
the  grantor  was  an  eccentric  old  man  on  his 
deathbed.  On  the  other  hand,  the  testimony 
of  the  two  witnesses  who  were  present  at 
the  execution  of  the  deed  shows  clearly  and 
convincingly  that  the  grantor  was  then  in 
full  possession  of  his  faculties,  and  under- 
stood the  nature  and  quality  of  his  act  and 
the  business  In  hand.  Their  testimony  is 
strongly  corroborated  by  the  signature  to  the 
deed,  and  by  a  witness  for  the  respondent 
who  claims  to  have  appeared  on  the  scene 
at  the  moment  of  the  transmission  of  the 
deed..  The  latter  witness  testified  that  the 
grantor  gave  certain  Instructions  as  to  the 
final  disposition  of  the  deed  showing  clearly 
that  he  fully  understood  the  nature  of  the 
business  under  consideration.  The  respond- 
ent relies  largdy  on  the  testimony  of  this 


witness  to  show  a  nondelivery  of  the  deed, 
and,  if  the  grantor  had  sufficient  mind  and 
memory  to  give  these  instructions,  Us  also 
had  suflBdent  reason  and  intelligence  to  en- 
able him  to  execute  and  make  an  absolute 
delivery  of  the  deed.  On  the  entire  record 
we  are  convinced  that  the  Judgment  cannot 
be  sustained  on  the  ground  of  mental  inca- 
pacity on  the  part  of  the  grantor  at  the  time 
of  Its  execution,  for  there  is  no  substantial 
testimony  in  the  record  tending  to  establish 
that  fact  The  circumstances  attending  the 
execution  and  delivery  of  the  deed  are  these: 
The  deed  was  prepared  by,  or  at  the  Instance 
of,  the  grantee,  who  Informed  one  Max  Bau- 
melster  of  the  agreement  between  himself 
and  his  brother,  and  requested  him  to  go  to 
the  hospital  and  procure  the  deed.  Bau- 
melster  repaired  to  the  hospital  and  had  a 
social  talk  with  the  grantor  for  a  few  mo- 
ments, after  which  he  informed  the  grantor 
of  his  mission  and  of  the  agreement  with 
his  brother  relating  to  th^  final  disposition 
of  their  property.  The  grantor  admitted 
that  such  was  their  agreement,  and  stated 
that  he  was  ready  and  willing  to  execute  the 
deed.  The  deed  was  thereupon  signed  by  the 
grantor  before  Baumeister  and  one  Blauch- 
ard  as  witnesses,  and  acknowledged  before 
Baumeister  as  a  notary  public.  The  deed 
was  then  handed  to  Baumeister,  who  returned 
to  his  office  and  delivered  It  to  the  grantee. 
After  the  death  of  the  grantor,  the  deed  was 
returned  to  Baumeister  for  the  purpose  of 
having  It  recorded.  The  mere  possession 
of  a  deed  by  the  grantee  carries  with  it'  a 
strong  presumption  of  delivery,  which  can 
only  be  overcome  by  clear  and  convincing 
evidence.  Tunison  v.  Chamblin,  88  III.  379; 
Richmond  v.  Morford,  4  Wash.  338,  30  Pac. 
241,  31  Pac.  513;  1  Devlin  on  Deeds  (2d  Ed.) 
i  294. 

The  evidence  relied  upon  to  show  a  non- 
delivery is  the  following:  Baumeister  testi- 
fied: "A.  I  Just  went  Into  the  room,  and 
afterwards  I  got  social  with  him  for  perhaps 
a  few  minutes,  had  a  social  chat  with  him, 
and  then  I  questioned  him  regarding  that 
deed  and  what  Joe  had  told  me,  and  he  ad- 
mitted that  that  was  the  case,  and  that  he 
was  ready  to  sign  and  willing  to  sign,  and 
he  did  sign.  Q.  And  that  Is  all  there  was  to 
it?  A.  Yes.  Of  course,  he  said  that  Joe 
and  he  had  had  an  understanding  to  that 
effect,  and  he  wanted  Joe  to  have  the  Interest 
In  It  in  case  Jie  passed  on,  to  ke^  him  from 
being  annoyed  by  the  heirs  in  the  East" 
Mrs.  De  Orucby,  a  witness  for  the  respondent 
testified:  "A.  I  left  the  room,  and  after 
awhile  my  attention  was  called  that  Mr. 
Baumeister  was  going,  and  I  went  to  see  if 
their  business  was  concluded,  and  I  heard 
Mr.  I>amar  say,  as  best  he  could,  he  spoke 
up  and  said,  'Take  care  of  the  deed  until  I 
shall,  ask  yon  for  it  which  I  will  as  soon 
as  I  get  well.'  And  Mr.  Baumeister  said: 
'Very  well,  James,  I  will  take  care  of  it'" 
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Also:  "Q.  I  will  ask  yon,  Mrs.  De  Gruchy, 
speaking  of  the  conTersatlon  that  you  bad 
with  James  C  Lamar,  how  soon  was  that 
after  Mr.  Baumelster  went  out  of  the  room? 
A.  One  of  the  sisters  came  In  and  gave  him 
a  stimulant,  and,  after  the  medicine  had  com- 
forted him,  then  he  told  me  that  he  had 
deeded  his  land  to  Joseph  after  his  life,,  but 
not  until  I  am  dead,  and  I  said,  'What  then, 
James?'  'Then,'  he  said  'It  must  go  back  to 
Missouri  to  the  poorer  portion  of  my  rela- 
tives.'" A  special  Interrogatory  was  sub- 
mitted to  the  jury,  embodying  the  substance 
of  the  testimony  of  the  last-named  witness 
flrst  above  mentioned,  but  the  Jury  were  un- 
able to  agree  upon  an  answer.  There  is  noth- 
ing whatever  in  the  testimony  of  the  wit- 
ness Baumelster  tending  to  defeat  the  opera- 
tion of  the  deed.  The  mere  statement  of  the 
grantor  that  he  wanted  his  brother  to  have 
his  interest  in  the  property  in  case  he  passed 
on,  to  keep  him  from  being  annoyed  by  the 
heirs  in  the  East,  has  no  tendency  to  estab- 
lish a  nondelivery  of  the  deed  or  to  overcome 
the  presumption  arising  from  its  possession 
by  the  grantee.  The  conversation  referred 
to  the  agreement  between  the  brothers,  and 
not  to  the  delivery  of  the  deed.  If,  there- 
fore, the  deed  was  not  delivered,  the  fact 
of  nondelivery  must  rest  on  the  testimony  of 
Mrs.  De  Gruchy,  and  If  her  testimony  is 
sufficient,  if  believed,  to  show  a  nondelivery, 
the  case  must  be  remanded  for  a  new  trial, 
because  the  special  finding  of  the  jury  shows 
that  the  goieral  verdict  was  not  based  on 
h^r  testimony  or  on  the  statements  she  at- 
tributed to  the  deceased  grantor,  and  there 
Is  no  other  theory  upon  which  the  judgment 
can  be  sustained.  If,  on  the  other  hand,  the 
testimony  of  this  witness  was  incompetent 
or  Is  insufficient  as  a  matter  of  law  to  show 
a  nondelivery  of  the  deed,  a  final  judgment 
should  be  directed  by  this  court  It  may  be 
that  the  grantor  did  not  Intend  to  divest 
himself  of  all  bis  property  during  his  life- 
time, or  that  he  expected  to  recall  the  deed 
In  the  event  of  his  recovery;  but  are  we 
permitted  to  speculate  as  to  his  probable  In- 
tentions? Does  not  the  law  on  grounds  of 
public  policy  attach  certain  consequences  to 
his  overt  acts  against  which  his  intentions 
cannot  prevail? 

In  Braman  v.  Bingham,  26  N.  T.  483,  ap- 
proved by  this  court  in  Richmond  ▼.  Morford, 
supra,  the  court  said:  "If  the  grantor  do 
not  intend  that  his  deed  shajl  take  effect 
untU  some  condition  is  performed,  or  the 
happening  of  some  future  event,  he  should 
either  keep  it  himself  or  leave  it  with  some 
third  person  as  an  escrow  to  be  delivered  at 
the  proper  time,  If  he  deliver  it  as  his  deed 
to  the  grantee,  it  will  operate  immediately 
without  any  reference  to  the  performance 
of  the  condition,  although  such  a  result  may 
be  contrary  to  the  express  stipulation  of  the 
parties  at  the  time  of  the  delivery.  This 
Is  one  of  the  cases  in  which  the  law  falls 


to  give  effect  to  the  honest  Intention  of  the 
parties,  for  the  reason  that  they  have  not 
adopted  the  proper  legal  means  of  accom- 
plishing their  object"  See,  also,  Dyer  v. 
Skadan,  128  Mich.  848,  87  N.  W.  277,  92  Am. 
St  Rep.  461;  DarUng  v.  Butler  (C.  C.)  43 
Fed.  332,  10  L.  R.  A.  469;  Duncan  v.  Pope, 
47  Ga.  445;  Ordinary  v.  Thatcher,  41  N.  J. 
Law,  403,  32  Am.  Rep.  225 ;  Hubbard  r.  Gree- 
ley. 84  Ale.  340,  24  Atl.  799,  17  L.  R.  A.  511. 
And  delivery  to  an  agent  designated  or  ap- 
pointed by  title  grantee  to  receive  the  deed  la 
a  delivery  to  his  principal.  Ordinary  v. 
Thatcher,  supra;  Hubbard  v.  Greeley,  supra. 
Under  these  authorities  it  is  extremely 
doubtful  whether  a  grantor  may  make  the 
grantee  t^o  depositary  of  his  deed  for  any 
purpose,  or,  if  he  does,  whether  the  law 
will  not  give  full  effect  to  the  deed  contrary 
to  his  intentions.  But,  If  we  concede  that 
the  testimony  of  this  witness  was  sufficient 
to  defeat  the  deed,  if  believed,  it  is  not  the 
clear,  convincing  proof  that  the  law  exacts 
in  such  cases.  The  Jury  was  not  satisfied 
with  the  truth  of  her  testimony.  The  wit- 
ness was  sorely  disappointed  because  she  did 
not  receive  a  portion  of  the  estate  herself, 
and  was  an  extreme,  if  not  a  bitter,  partisan. 
She  was  attempting  to  give  the  details  of  a 
couversation  that  occurred  more  than  seven 
years  before,  and  her  testimony  was  denied 
by  other  witnesses.  It  seems  to  us  that  such 
testimony  as  this  is  utterly  Insufficient  to 
defeat  a  deed  seven  years  after  it  has  been 
given  .over  to  the  grantee,  and  several  years 
after  the  death  of  both  parties  to  the  in- 
strument As  said  by  the  court  In  Tunison 
V.  Gbamblin,  supra:  "When  a  deed,  duly  exe- 
cuted. Is  found  in  the  hands  of  a  grantee, 
there  Is  a  strong  implication  that  it  has  been 
delivered,  and  only  clear  and  convincing 
evidence  can  overcome  the  presumption.  Oth- 
erwise, titles  could  be  easily  defeated,  and 
no  one  could  be  regarded  as  being  secure  in 
the  ownership  of  the  land.  It  cannot  be  that 
a  grantor  may  assail  a  conveyance  16  or  20 
years  after  a  deed  has  been  made,  and  re- 
cover the  land  by  merely  swearing  that  be 
never  delivered  the  deed.  The  unsupported 
evidence  of  the  grantor  surely  cannot  be  per- 
mitted to  have  such  effect  especially  wh«i 
the  evidence  of  such  a  grantor  is  in  many 
material  matters  contradicted,  and  he  seems 
to  act  on  a  low  moral  plana  To  so  hold 
would  render  all  titles  Insecure,  and  would 
be  disastrous  in  the  extreme.  Any  system 
of  jurisprudence  adopting  rules  for  the  at- 
tainment of  Justice  can  never  sanction  a  rule 
fraught  with  such  unjust  and  iniquitous  re- 
sults." 

Believing,  therefore,  that  the  deed  under 
which  the  appellants  daim  Is  valid  in  all 
respects,  the  Judgment  of  the  court  below 
must  be  reversed,  with  directions  to  dismiss 
the  action.  It  may  be  that  the  law  does  vio- 
lence to  the  immediate  Intentions  of  the 
grantor  in  this  case^  but  his  ultimate  intea- 


Digitized  by 


Google 


Wash.) 


JACKSON  V.  LAMAR. 


949 


Uons   are  griven   sway.     Reversed   and   re- 
manded. 

CROW,    DUNBAR,   MOUNT,  and   CHAD- 
WICK,  JJ.,  concur. 

MORRIS,  J.  I  dissent  As  suggested  In 
the  mnjority  opinion,  the  main  questions  In- 
volved in  this  appeal  are  (1)  the  sufficiency 
of  the  evidence  to  establish  mental  incapac- 
ity of  the  grantor  at  the  time  of  the  execu- 
tion of  the  deed:  and  (2)  Its  delivery.  Up- 
on the  allegation  of  mental  Incapacity,  it 
was  not  necessary  to  show  an  entire  loss  of 
mental  power.  It  was,  however,  in  the  ab- 
sence of  any  undue  Influence,  necessary  to 
show  that  at  the  time  of  the  execution  of  the 
deed,  October  10,  1901,  the  mind  of  James 
C.  Lamar  was  in  such  a  feeble  condition, 
arising  from  either  mental  or  physical  weak- 
ness, that  he  could  not,  and  did  not,  under- 
stand the  nature,  character,  and  consequences 
of  bis  act.  This,  however,  under  the  Issues, 
was  a  question  of  fact  for  the  jury,  and  we 
should  not  disturb  their  verdict  if  there  Is 
substantial  evidence  to  support  it.  Where 
there  Is  evidence  tending  to  support  a  given 
contention,  its  weight  is  for  the  Jury.  James 
O.  Lamar  entered  the  hospital  October  4th. 
The  deed  was  executed  October  10th,  and  he 
died  November  11th.  During  all  this  time  he 
was  a  very  sick  man,  and  a  number  of  per- 
sons who  saw  blm  during  that  time  gave 
their  opinion  as  to  his  mental  capacity,  based 
upon  what  they  then  and  there  observed. 
This  evidence  was  received  without  any 
objection  as  to  its  competency  or  the  compe- 
tency of  the  witnesses,  and  the  Jury  bad  a 
right  to  consider  It.  I  refer  to  some  of  this 
evidence:  "He  didn't  have  any  expression 
in  his  face  at  all.  He  was  too  weak.  He 
didn't  care  for  anything.  •  •  ♦  He  was 
unconcerned.  He  didn't  pay  any  attention 
to  any  one.  *  *  *  He  Just  looked  as  if 
he  was  about  through  with.  He  didn't  care 
to  talk.  You  could  see  that  he  was  giving 
out  He  was  not  capable  of  attending  to  any 
business.  •  •  •  He  didn't  have  any  use 
of  his  body.  He  was  too  weak  to  raise  his 
hands.  He  was  Just  a  weak,  worn-out  man. 
•  •  •  He  was  very  weak.  He  seemed  to 
be  prostrated  and  languid.  He  seemed  to  be 
growing  weak,  and  he  didn't  seem  to  be  in 
his  right  mind,  and  be  didn't  seem  like  him- 
self some  way.  *  *  *  It  seemed  that 
his  mind  wandered,  and  he  didn't  seem  his 
old  self  at  all.  It  was  difficult  for  bUn  to 
talk.  His  speech  seemed  to  be  thick.  He 
couldn't  get  his  voice.  He  didn't  seem  to 
have  control  of  his  voice.  •  •  •  He 
seemed  to  have  a  vacant  expression.  He 
didn't  seem  to  be  natural.  *  *  *  He  was 
growing  weaker  all  the  time.  He  was  swollen 
all  over.  His  bowels  were  awfully  swollen. 
He  couldn't  stand  the  cover  on  his  bowels. 
His  feet  hands,  and  arms  were  swollen. 
His  Umbs  were  helpless.  •  *  ♦  He  would 
be  lying  there  a[>parently  onconscious,  couldn't 


lift  his  hands  to  his  mouth,  couldn't  handle 
a  spoon,  couldn't  get  anything  out  of  him. 
It  does  not  seem  that  he  was  ever  capable 
of  attending  to  business.  His  mind  was  per- 
fectly blank;  could  not  get  anything  out  of 
him ;  don't  know  whether  his  mind  wandered 
or  not ;  seemed  to  be  a  blank.  He  lay  with 
his  eyes  closed,  and,  when  he  looked  out  of 
them,  they  were  wild."  Other  witnesses  gave 
it  as  their  opinion  that  he  was  capable  of 
understanding  and  appreciating  what  was 
going  on.  With  such  evidence  submitted  to 
the  Jury  under  proper  Instructions,  I  cannot 
say  there  was  no  substantial  evidence  to 
Justify  the  verdict  It  Is  true  that  the  evi- 
dence outside  of  the  opinions  given  is  largely 
of  his  physical  condition;  but  there  was  suf- 
ficient to  Justify  the  Jury  in  finding  that  his 
mind  was  in  such  a  feeble  condition  from  his 
bodily  Infirmities  that  he  had  no  understand- 
ing or  appreciation  of  the  character  and  ex- 
tent of  bis  act  at  the  time  of  the  signing  ot 
the  deed. 

The  second  question  submitted  to  the  Jury 
was  as  to  the  delivery  of  the  deed.  To  sub- 
stantiate this  contention,  respondent  relied 
mainly  upon  the  testimony  of  Mrs.  De  Gru- 
ch'y,  who  .testified  that  she  came  to  Mr. 
Lamar's  room  Just  as  Mr.  Baumelster,  who 
bad  brought  the  deed  to  the  hospital  and 
taken  Mr.  Lamar's  acknowledgment  to  it 
was  leaving,  and  she  heard  Mr.  Lamar  say: 
"Take  care  of  the  deed  until  I  shall  ask  you 
for  It,  which  I  will  as  soon  as  I  get  well." 
And  Mr.  Baumelster  said:  "Very  well,  James, 
1  will  take  care  of  it"  If  the  Jury  believed 
this  testimony,  it  is  ai^arent  to  my  mind 
there  was  no  delivery  of  the  deed.  Mr. 
Baumelster  does  not  anywhere  in  his  testi- 
mony specifically  deny  this  testimony  of  Mrs. 
De  Gruchy,  although  he  does  Inferentlally 
by  detailing  all  the  conversation  he  had  with 
Mr.  Lamar,  which  does  not  include  what  Mrs. 
De  Gruchy  testified  to  having  beard.  He 
says:  "I  Just  went  into  the  room  and  after- 
wards I  got  social  with  him  for  perhaps  a 
few  minutes,  had  a  social  chat  with  him, 
and  then  I  questioned  him  regarding  that 
deed  and  what  Joe  had  told  me,  and  he  ad- 
mitted that  that  was  the  case,  and  that  he 
was  ready  to  sign  and  willing  to  sign,  and  he 
did  sign.  Q.  And  that  is  all  there  was  to  it? 
A.  Yes.  Of  course,  he  said  that  Joe  and  he 
had  an  understanding  to  that  effect,  and  he 
wanted  Joe  to  have  the  interest  in  it  in  case 
he  passed  on,  to  keep  him  from  being  annoy- 
ed by  the  heirs  in  the  East"  Mrs.  De 
Gruchy  also  testified  that  she  was  in  the 
room  Just  prior  to  Mr.  Baumeister's  coming 
in;  while  Mr.  Blanchard,  a  witness  to  the 
deed,  says  he  was  there  before  and  after  its 
signing,  and  there  was  no  one  else  presoit 
exc^t  Baumelster ;  that  he  did  not  hear  what 
was  said,  as  he  was  hard  of  hearing;  that 
all  that  be  heard  was  Mr.  Lamar  asked  him 
to  sign  the  deed  as  a  witness.  Baumelster 
also  says  Blanchnrd  was  the  only  other  per- 
son present  at  the  time.    The  Jury  was  re- 
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qnested  to  make  a  spedal  flndlng,  coverins 
this  phase,  and  Instructed  to  answer  "Tea" 
or  "No."  The  finding  submitted  to  the  Jury 
was  as  follows:  "Q.  Did  James  C.  Lamar 
at  the  time'  be  gave  the  deed  in  question  to 
Max  Baumeister  say  to  Baumeister,  Take 
care  of  the  deed  until  I  shall  ask  .you  for 
It,  which  I'  will  as  soon  as  I  get  well,'  or 
words  to  that  effect,  and  did  Max  Baumeis- 
ter there  say  to  James  Lamar,  'Very  well,  I 
will  take  care  of  it  and  you  can  have  It 
when  you  want  it,'  or  words  to  that  effect? 
A.  We,  the  Jury,  cannot  agree  to  answer  the 
above  question  by  'Yes'  or  'No.' "  It  Is  there- 
fore imposBlble  to  say  what  the  belief  of 
the  Jury  was  as  to  that  conversation— wheth- 
er they  meant  by  their  answer  that  they  were 
divided,  or  whether  there  was  some  qualifica- 
tion. They  did  not  answer  it,  and  hence  it 
can  have  no  bearing  one  way  or  the  other. 
It  is  difflcult  to  see  what  effect  It  could  have 
had  upon  the  general  verdict,  in  case  they  had 
answered  It.  It  was  by  no  means  a  special 
verdict  or  finding  of  any  ultimate  fact  In 
the  case.  It  was  simply  an  attempt  to  dis- 
cover what  the  view  of  the  jury  was  as  to 
this  item  of  evidence,  which  in  my  Judgment 
was  not  proper.  Questions  submitted  to  a 
Jnry  should  be  restricted  to  ultimate  facts 
upon  which  the  rights  of  the  parties  directly 
depend,  and  should  not  relate  to  mere  evi- 
dentiary facts.  20  Enc.  Pi.  &  Pr.  330.  "How- 
ever nntiiral  the  curiosity  parties  may  have' 
to  know  the  precise  course  of  reasoning  by 
which  jurors  arrive  at  verdicts,  they  have  no 
right  under  guise  of  submitting  questions  of 
fact  to  require  them  to  give  their  views  upon 
each  item  of  evidence,  and  thus  practically 
subject  them  to  a  cross-examination  as  to 
the  entire  case."  Chicago  &  N.  W.  Ry.  Co.  v. 
Dunleavy,  129  111.  145,  22  N.  E.  15.  "It  to 
the  controlling  fact  or  facts  that  should  be 
ascertained  by  the  special  finding,  and  not 
the  testimony  establishing  these  facts." 
Adams  T.  Louisville  &  N.  R.  Co.,  82  Ky.  003. 
I  cannot  therefore  hold,  as  contended  for  by 
appellants,  that  the  failure  of  the  jury  to 
answer  this  interrogatory  in  the  affirmative 
should  be  taken  as  a  finding  on  their  part 
that  James  C.  Lamar  and  Max  Baumeister 
did  not  have  the  conversation  attributed  to 
them  by  Mrs.  De  Grucby;  nor,  as  contended 
by  the  majority,  that  the  rerdlct  was  not 
based  upon  her  testimony.  The  general  ver- 
dict is  susceptible  of  a  finding  that  it  did 
occur,  and  showed  a  i^ain  purpose  and  in- 
tent on  the  part  of  James  C.  Lamar  that 
the  deed  was  not  then  to  be  delivered  to  Jo- 
seph Lamar,  but  was  to  be  kept  aubject  to 
his  control.  It  needs  no  citation  of  authority 
to  establish  the  law  to  be  that  there  is  no 
delivery  of  a  deed  until  the  grantor  has  so 
dealt  with  it  as  to  lose  control  and  dominion 
over  it  There  can  be  no  delivery  until  there 
Is  a  surrender  of  possession  by  the  grantor, 
either  absolute  or  conditional— absolutely.  If 
the  effect  of  the  deed  is  to  be  immediate  and 
the  title  to  pass;  conditionally,  If  the  opera- 


tion of  the  deed  is  to  be  postponed  or  made 
dependent  on  the  happening  of  some  subse- 
quent event,  In  which  case  the  delivery  can 
be  made  by  placing  the  deed  in  the  hands 
of  some  third  person  to  be  retained  by  him 
until  the  happening  of  the  event  But  even 
in  Budi  a  case  it  is  an  essential  characteris- 
tic and  Indispensable  feature  that  there  must 
be  a  parting  with  the  possession  and  with  aU 
control  and  dominion  over  it  Prutsman  v. 
Baker,  30  Wis.  044,  11  Am.  Rep.  592;  Os- 
borne V.  Elringer,  155  Ind.  351,  58  N.  B.  439, 
80  Am.  St.  Rep.  240;  Porter  v.  Woodbouse, 
59  conn.  668,  22  Atl.  299,  13  L.  R.  A.  64,  21 
Am.  St  Rep.  131 ;  Hoffmire  v.  North,  29  Or. 
240,  45  Paa  754;  Fisher  v.  Hall,  41  N.  Y. 
416;  Co<*  V.  Brown,  34  N.  H.  400;  Walter 
V.  Way,  170  III.  96,  48  N.  E.  421. 

In  this  connection  I  quote  the  testimony 
of  Baumeister  above  set  out  to  the  effect 
that  James  C.  Lamar,  at  the  time  of  the 
signing  of  the  deed,  said  "he  wanted  Joe 
to  have  an  interest  in  It  In  case  he  passed 
on,  to  keep  him  from  being  annoyed  by  the 
heirs  in  the  East"  This  evidence,  coupled 
with  the  fact  that  five  days  after  the  death 
of  James  <X  Lamar  this  deed  was  filed  for 
record  at  the  request  of  Baumeister,  was  a 
circumstance  from  which  the  Jury  were  Jus- 
tified in  believing  that  James  C.  Lamar  never 
intended  to  surrender  the  control  of  that 
deed,  nor  to  part  with  the  title  to  his  prop- 
erty until  his  death,  and  that  his  very  pur- 
pose in  making  the  deed  was  to  have  It 
take  the  place  of  a  will.  This  view  is 
strengthened  by  the  testimony  of  Harv^ 
Shaw,  a  witness  for  appellants,  who  testi- 
fied that  he  had  a  conversation  with  James 
C  Lamar,  in  which  he  told  him  "be  had 
better  make  up  his  mind  abont  his  property, 
and  he  (Lamar)  said  that  this  man  Senator 
Tllden  made  a  will,  and  they  broke  It  and 
It  la  of  no  use  for  a  Missonrlan  like  me  to 
make  a  will.  As  far  as  the  property  was 
conc«ned  be  said  that  if  he  died  first  he 
wanted  Joe  to  have  it,  and  that  Joe  could 
settle  with  them  Missourions."  John  Hoff- 
man, another  witness  for  appellants,  testi- 
fied to  talking  with  James  C.  Lamar  about 
making  a  will,  in  which  conversation  Lamar 
said:  "That  Is  no  way  to  da  That  is  not 
the  way  I  am  going  to  do.  I  am  going  to 
give  a  deed  to  the  man  that  I  want  to  give 
it  to  my  brother  or  my  brother  will  give  It 
to  me.  That  Is  the  way  to  do.  It  la  more 
substantial,  for  the  lawyers  get  so  smart 
If  you  make  a  will,  they  always  find  a  looi>- 
hole  In  It  and  they  will  throw  it  out  of 
courts,  and  your  will  will  not  go  through." 
This  evidence  was  offered  by  appellants  to 
show  It  was  the  intention  of  James  C.  Lamar 
to  give  his  property  to  his  brother  Joe;  but 
it  was  also  evidence  to  show,  and  under  the 
instructions  of  the  court  the  Jury  were  justi- 
fied in  l>elleving  it  showed,  an  Intention  on 
the  part  of  James  C.  Lamar  not  to  part  with 
the  possession  and  title  to  his  property  until 
his  death,  and  then  have  his  deed  take  the 
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;>lace  of  a  will.  In  other  words,  it  was  his 
Intention  at  the  time  he  signed  the  deed  to 
make  a  disposition  of  his  property  of  a  tes- 
lamentary  character,  which  would  take  effect, 
lot  In  his  IKettme,  but  at  his  death.  Such 
}elng  the  case,  there  was  no  delivery,  and 
:be  deed  could  not  operate  as  a  will  unless 
t  was  executed  with  all  the  statutory  for- 
nalltles  pertaining  to  wills.  Cllne  t.  Jones, 
111  111.  563 ;  Bovee  v.  Hlnde,  135  111.  137,  25 
»I.  B.  694;  Walter  v.  Way,  170  111.  96,  48  N. 
9.  4Zl ;  Allen  ▼.  De  Groodt,  105  Ho.  442,  16 
i.  W.  494,  1049;  Patterson  ▼.  Snell,  67  Me. 
i59. 
The  Judgment  should  be  affirmed. 

FULLERTON  and  PARKER,  JJ.,  concur 
n  the  dissenting  opinion  of  Judge  MORRIS. 


»  Wasb.  407) 
BUELL  ▼.  ABERDEEN   STATB  BANS. 
Supreme  Conrt  of  Washington.    May  20, 1910.) 

.    BVIDENCK   (i   120*)— SiMILAB  FaOTS— FOBO- 

XD  Instruments. 

Where,  in  an  action  for  a  bank  balance, 
ilaintiff  claimed  that  a  chedc  charged  against 
t  was  a  forgery  made  by  M.,  evidence  that 
bout  the  time  the  check  was  drawn  witness 
ashed  a  similar  check  for  him.  payment  of 
^bich  was  refused  by  defendant  bank,  and  that 
ome  months  thereafter  an  officer  of  the  bank 
old  witness  that  payment  was  refused  because 
f  the  claim  that  the  check  in  controversy  was 
isputed  as  a  forgery,  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
:ei!t.  Dig.  I  38S;    Dec.  Dig.  $  129.*] 

.  Banks   and    Banking    ({    154*)— Fokqkd 

Instbuuents— Evidence. 

In  an  action  to  recover  a  bank  deposit,  on 
n  issue  as  to  the  forgery  of  a  check  charged 
gainst  it,  evidence  that  plaintiff  caused  a  war- 
ant  to  issue  for  the  person  charged  with  the 
>rgery,  and  that  one  of  the  bank's  officers  had 
>fused  to  contribute  to  a  reward  for  the  arrest 
f  the  forger,  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
;aoking,  Dec.  Dig.  {  154.*] 

.  Banks  and  Banking  ({  154*) — Chicks— 

Forgery— Evidence. 

On  an  issue  as  to  the  forgery  of  a  check 
larged  against  a  bank  deposit,  evidence  that 
le  drawer  was  skillful  in  the  imitation  of  sig- 
atures,  that  years  before  in  Alaska  he  went 
ader  an  alias,  that  he  could  imitate  the  wit- 
ess'  signature  so  closely  that  witness  could 
ot  detect  the  real  from  the  assumed,  was  in- 
Imissible. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
anking,  Dec.  Dig.  f  154.*] 

Department  1.  Appeal  from  Superior 
ourt,  Ghehalls  County;  Mason  Irwin,  Judge. 

Action  by  R.  A.  Buell  against  the  Aberdeen 
tate  Bank.  Judgment  for  plaintiff,  and  de- 
sndaut  appeals.     Reversed  and  remanded. 

Boner  &  Boner,  for  appellant  E.  J.  Adams 
id  A.  Emerson  Cross,  for  respondent 

MORRIS,  J.  Respondent  brought  the  ae- 
on to  recover  the  sum  of  $310,  claimed  by 
im  as  a  deposit  to  his  credit  in  the  appellant 
ink,  and  which  the  bank  refused  to  pay,  de- 


nying that  respondent  was  entitled  to  credit 
in  such  sum.  Upon  the  trial  the  determina- 
tion of  this  issue  depended  upon  whether  a 
check  for  $310,  dated  March  10 ,1900,  purport- 
ing to  be  drawn  by  respondent  to  the  order  of 
N.  Ia  Marois,  and  paid  by  the  bank  on  presen- 
tation by  Marois,  was  genuine  or  a  forgery. 
It  was  respondent's  contention  that  this  check 
was  not  a  genuine  instrument,  but  had  been 
forged  by  Marois,  and  upon  this  theory  the 
Jury  returned  a  verdict  in  his  favor,  and  the 
case  is  brought  here  upon  numerous  assign- 
ments of  error.  We  will  only  refer  to  those 
we  deem  material  and  to  be  well  taken. 

F.  P.  Porter,  a  witness  for  respondent,  was 
permitted  over  objection  to  testify  that  on  the 
9th  of  March,  or  a  day  or  two  thereafter 
Marois  presented  a  check  to  witness  at  his 
store;  that  the  same  was  cashed  and  was  de- 
I>b8lted  in  the  bank  of  Hayes  &  Hayes,  and 
that  payment  of  such  check  was  refused; 
that  some  months  thereafter  witness  had  a 
conversation  with  Mr.  Bradley,  an  officer  of 
appellant,  in  which  he  says  he  understood 
the  reason  for  the  nonpayment  of  his  check 
was  that  the  $310  check  was  in  dispute  as  a 
forgery.  The  Porter  check  was,  like  the  one 
In  question,  purporting  to  be  drawn  by  re- 
spondent to  the  order  of  Marois,  and  was  also 
repudiated  as  a  forgery.  We  think  such  evi- 
dence was  Incompetent,  and  its  admission  was 
error.  The  issue  was  the  genuineness  of  the 
$310  check,  and  evidence  that  led  the  Jury  to 
believe  that  Marois  had  forged  the  Porter 
check  was  prejudicial,  as  by  its  admission  the 
Jury  might  argue  that  Marois,  having  forged 
the  Porter  check  which  was  not  an  Issue  to 
be  determined  by  them,  had  likewise  forged 
the  $310  check,  and  thus  reached  a  determi- 
nation upon  an  issuable  matter  based  upon 
conclusions  derived  in  a  nonissuable  matter. 
State  V.  Gottfreedson,  24  Wash.  398,  64  Pac. 
523;  State  v.  Oppenhelmer,  41  Wash.  630,  84 
Pac.  588. 

Respondent  was  also  permitted  to  testify 
that  he  caused  a  warrant  to  issue  for  Marois, 
in  which  he  was  charged  with  forgery.  This 
was  error,  as  it  could  prove  nothing  other 
than  respondent's  belief  that  Marois  had 
committed  the  crime  of  forgery,  and  his  de- 
sire to  apprehend  and  punish  him.  If  this 
check  was  forged  by  Marois  such  fact  must 
be  established  by  competent  proof,  and  re- 
spondent's belief  in  Marois'  guilt  was  not 
proof,  of  such  a  character.  Mr.  Bradley, 
one  of  appellant's  officers,  was  interrogated 
over  objection  as  to  whether  he  had  not  re- 
fused to  contribute  to  a  sum  to  be  offered  as 
a  reward  for  the  arrest  of  Marois.  This,  we 
think,  was  incompetent  If  the  l>ank  had 
made  such  a  contribution,  the  fact  might  have 
been  admissible  as  an  admission  or  declara- 
tion on  its  part  that  the  check,  was  a  forgery, 
but  an  attempt  to  show  that  respondent  de- 
sired the  bank  to  offer  a  reward  and  its  re- 
fusal was  not  permissible  for  any  purposa 
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Another  witness  for  respondent  testified, 
over  objection,  that  Marois  was  slcillful  In 
the  Imitation  of  signatures;  that  years  before 
In  Alaska  be  went  under  an  alias;  and  that 
he  could  imitate  the  witness'  signature  so 
closely  that  witness  could  not  detect  the  real 
from  the  assumed.  This,  we  believe,  was 
error.  The  effect  of  such  evidence  would 
hedge  in  appellant  with  Inferential  and  prej- 
udicial clr^ujiistances,  and  would  only  seek 
to  establish  Marois'  ability  to  successfully 
forge  respondent's  signature,  were  he  dispos- 
ed to  do  so.  Dow'8  E!iecutor  r.  Spenny's  Ex- 
ecutor, 29  Mo.  8S6. 

Other  testimony  is  complained  of,  to  the 
effect  that  Marois.  prior  to  the  alleged 
forgery,  spent  money  freely,  that  he  spent 
bis  time  in  a  manner  objectionable  to  respond- 
ent, and  when  be  left  was  indebted  to  re- 
spondent We  do  not  pass  upon  these  alleged 
errors,  as  the  record  Is  not  such  as  to  entitle 
them  to  review. 

The  Judgment  Is  reversed,  and  cause  re- 
manded for  a  new  trial. 

RUDKIN,  C.  J.,  and  CHADWICK  and 
GOSE,  JJ.,  concur. 


(6S  Wash.  89C) 

PHCE3NIX  PACKING  CO.  t.  HUMPHRET- 

BAL,L  CO. 
(Supreme  Court  of  Washington.    May  19,  1910.) 

1.  Saxes  (8  345*)— Action  fob  Price— Pbb- 
FOBMANCE  OF  Conditions  Precedent  — 
Statutory  Provisions. 

Civ.  Code  Cal.  f  1440,  providing  that  if  a 
party  to  an  obligation  gives  notice  to  another 
before  the  latter  is  in  default  tliat  he  will  not 
perform,  and  does  not  retract  the  notice  before 
the  performance  is  due,  the  other  party  is  en- 
titled to  enforce  the  obligation  without  perform- 
ing any  conditions  on  his  part,  does  not  apply 
in  favor  of  a  seller  who  was  notified  by  the  buy- 
er that  he  would  not  accept  the  goods,  whereup- 
on the  seller  notified  the  buyer  that  the  cancel- 
lation of  the  contract  would  not  tie  permitted, 
and  that  the  seller  would  insist  on  perform- 
ance. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  958 ;   Dec  Dig.  {  345.»] 

2.  Contracts  (8  144*)— Performance— What 
Law  Governs. 

The  rights  of  parties  to  a  contract  are  de- 
termined by  the  law  of  the  place  where  the  con- 
tract is  entered  into,  in  the  absence  of  an  agtee- 
m^nt  to  the  contrary. 

[Ed.   Note. — For  other  cases,   see   Contracts, 
Cent  Dig.  88  724r-727;    Dec.  Dig.  8  144.*] 

3.  Sauis  (8  36*)— JPerfobmahoe  of  Contract 
—What  Law  Governs. 

As  affecting  the  question  of  what  law 
governs  the  rights  of  the  parties,  a  contract  of 
sale  which  was  signed  by  the  purchaser  and  de- 
livered to  the  seller's  agent  in  Wasliington,  and 
after  acceptance  by  the  seller  in  California  was 
returned  to  the  buyer  by  the  agent  in  Wash- 
ington, was  a  Washington  contract. 

(Ed.  Note. — For  other  cases.. see.  Sales,  Cent 
Dig.  88  2,  153;    Dec.  Dig.  8  66.*] 

4.  Sales  (S  56*)— Performance  of  Contract 
— What  Law  Governs. 

Where,  under  a  contract  of  sale,  the  goods 
are  to  be  shipped   from  one  state  to  another. 


and  the  purchaser  is  allowed  three  days  in 
which  to  examine  the  goods  before  accepting 
them,  title  to  the  goods  does  not  pass  until 
acceptance,  so  that  the  law  of  the  place  of 
delivery  to  the  buyer  governs. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  8  154;   Dec.  Dig.  {  56.*] 

5.  Sales  (8  77*) — Construction  of  Contract 
— "F.  O.  B.'' 

In  a  contract  of  sale,  the  phrase  "these 
prices  are  f.  o.  b.  California"  means  that  the 
purchaser  is  to  pay  the  freight  from  California 
to  the  place  of  destination. 

[Ed.  Note. — For  other  cases,  see  Sales.  Cent 
Dig.  8  212;   Dec.  Dig.  8  77.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2636;   vol.  8,  p.  7659.] 

6.  Sales  (|  56*)— Perforuancb  of  Contract 
—What  Law  Governs. 

Where,  under  a  contract  of  sale  of  goods 
to  be  shipped  from  one  state  to  another,  they 
were  not  to  be  delivered  to  the  buyer  until  paid 
for,  the  title  did  not  pass  until  the  goods  were 
delivered,  so  that  the  contract  was  governed  by 
the  law  of  the  place  of  delivery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  8  154 ;   Dec.  Dig.  8  56.*] 

7.  Evidence    (8   450*)  — Parol    Evidence  — 
Construction  of  Contract. 

In  a  contract  of  sale,  the  phrase  "Terms 
— cash  with  documents  attached*'  is  a  proper 
subject  of  explanation  by  parol  testimony. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  I  2069 ;   Dec.  Dig.  8  450.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  Ooun^;  H^iry  L.  Koman, 
Judge. 

Action  by  the  Phoenix  Packing  Company 
against  the  Humphrey-BaU  Company.  From 
a  Judgment  in  favor  of  defendant,  plalntUT 
appeals.    Affirmed. 

E.  C.  Macdonald,  for  appellant  R.  B.  Por- 
terfleld,  for  respondent 

DUNBAR,  J.  On  the  15th  day  of  June, 
1907,  the  respondent  ordered  at  Spokane. 
Wash.,  through  appellant's  broker,  to  be  ship- 
ped at  a  certain  time,  various  amounts  and 
kiuds  of  raisins,  at  stipulated  prices  amount- 
ing in  the  total  to  $2,152.50.  This  order  was 
afterwards  accepted  by  the  appellant  at  its 
office  in  San  Francisco.  The  essential  part  of 
the  contract  is  as  follows:  "Spokane,  June 
15,  1007.  We  have  this  day  bought  from 
PhoenU  Packing  Co.,  of  San  Francisco,  Cal- 
ifornia, through  their  broker,  M.  Jotmson- 
Lieber  Co.,  of  Spokane,  Washington,  to 
be  shipped  first  half  of  November,  or  as 
soon  thereafter  as  goods  can  be  packed, 
the  following  viz.:  •  •  ♦  These  prices 
are  f.  o.  b.  California,  Fresno,  less  1%  i)er 
cent,  cash  discount  Terms — cash  with  docu- 
ments attached.  When  buyer  requests  the 
privilege  of  examination  before  payment  of 
draft  routing  to  rest  with  seller.  Such  exam- 
ination to  be  made  within  three  days  of  the 
arrival  of  the  goods,  otherwise  buyer  waives 
all  rights  of  rejection  or  claim  as  to  quality." 
There  are  other  provislom  in  the  contract 
but  their  consideration  is  not  necessary  to  a 
determination  of  this  case.   The  contract  was 


•For  otli«r  cues  see  same  topic  and  section  NUMBER  la  Dee.  *  Am.  Digs.  1907  to  data,  *  Reporter  loitxit 
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accepted  by  the  appellant  and  ntnrned  to  ap- 
pellant's agents  in  Spokane,  who  In  course  of 
time,  delivered  it  to  the  respondent  On  the 
10th  day  of  September,  1907,  the  respondent 
wrote  the  appellant,  ordering  a  cancellation 
)f  said  contract,  and  stating  that  It  would 
not  accept  the  shipment.  The  appellant  wrote 
Sack  to  the  respondent  that  It  would  not  agree 
to  the  cancellation  of  the  contract,  but  that 
It  would  make  the  shipment  according  to  the 
original  contract.  Nothing  further  was  done 
In  the  premises  until  the  commencement  of 
this  action  for  the  sum  of  $350.14,  which  sum 
it  Is  alleged  is  the  difference  between  the  con- 
rnct  price  and  the  market  value  of  said  goods 
It  the  time  they  were  to  bare  been  shipi>ed 
mder  the  contract  at  the  place  of  delivery — 
Fresno,  Cal.  The  respondent  admitted  the 
>zecutlon  of  the  contract  and  the  attempted 
cancellation  of  the  same,  but  denied  that  ap- 
)ellant  had  been  damaged  in  any  «um.  The 
'espondent  also  Interposed  a  separate  and  af- 
Irmative  defense,  to  the  effect  that  the  re- 
spondent had  sought  to  countermand  and  con- 
el  said  contract,  and  that  appellant,  on  or 
ibout  the  16th  day  of  September,  1007,  noti- 
led  respondent  that  It  refused  to  accept  any 
ancellation;  that  it  would  ship  such  goods  at 
he  specified  time,  and  expected  the  respond- 
!nt  would  accept  delivery  of  the  same ;  that 
he  respondent  relied  on  that  notification  of 
he  appellant  and  made  no  further  effort  to 
ancel  said  contract  or  countermand  said  or- 
er,  and  that  said  appellant  failed,  neglected, 
nd  refused  to  ship  said  goods  and  carry  out 
ts  contract,  against  defendant's  will.  This 
ffirmative  answer  was  denied  by  the  appel- 
mt 

The  appellant  pleaded  and  proved  certain 
ectlons  of  the  Civil  Code  of  the  state  of  Call- 
>rnia,  among  others  section  1440,  which  is  as 
>lIows:  "If  a  party  to  an  obligation  gives 
otlce  to  another  before  the  latter  is  in  de- 
iult  that  he  will  not  perform  the  same  upon 
Is  part  and  does  not  retract  such  notice  be- 
)re  the  time  at  which  performance  on  his 
art  is  due,  such  other  party  is  entitled  to  en- 
>rce  the  obligation  without  previously  per- 
trmlng  any  conditions  on  his  part  in  favor 
r  the  former  party."  But  this  is  not  the 
Ind  of  a  case,  it  seems  to  us,  where  the  see- 
on  quoted  is  applicable;  for  here,  notwith- 
anding  the  notification  on  the  part  of  the 
>8pondent  that  it  desired  to  cancel  the  order, 
le  application  for  cancellation  was  positive- 
refused  by  the  appellant,  and  it  notified 
le  respondent  to  that  effect  The  Inst  letter 
ritten  by  the  appellant  to  the  respondent 
intains  this  statement :  "We  note  that  you 
ate  that  you  will  positively  not  acc^t  our 
ilpinent  of  raisins  under  any  consideration, 
id  that  your  letter  is  to  serve  notice  of  can- 
llation  of  contract  Now,  gentlemen,  yon 
low  that  it  took  two  to  make  the  contract 
id  we  believe  that  It  takes  two  to  cancel  it 
e  sball  make  shipment  of  this  car  of  rai- 
ls on  contract  time  and  most  certainly  shall 
pect  you  to  take  delivery  of  the  same." 


And  in  its  letter  to  Its  own  agent  on  the 
same  dajs  occurs  the  following:  "We  have 
had  a  letter  from  Humphrey-Ball  in  which 
they  inform  us  that  they  will  not  nnder  any 
consideration  accept  delivery  of  the  car  of 
raisins.  In  other  words,  that  they  Intend  to 
repudiate  their  contract  We  wrote  them  this 
morning,  and  beg  to  inclose  copy  of  the  let- 
ter. We  wish  to  state  now  that  we  shall  in- 
sist that  they  take  delivery  of  this  car.  We 
did  not  care  to  write  them  too  strong  a  let- 
ter at  this  time,  hut  for  your  information  we 
wish  to  state  that  we  intend  to  see  that  they 
take  this  car  or  pay  for  it  no  matter  how 
long  it  takes  us  or  bow  much  it  costs.-  We  are 
not  in  the  habit  of  having  a  firm  give  us  an 
order,  sign  a  contract  and  because  the  price 
goes  down  a  little,  say  that  they  do  not  wish 
the  goods."  No  further  communication  was 
had  between  .the  parties  until  the  commence- 
mept  of  this  action.  There  was  proof  of  the 
value  of  the  goods  in  California  at  the  time 
they  would  have  been  shipped  under  the  con- 
tract, but  there  was  no  proof  offered  as  to  the 
value  of  the  goods  in  the  state  of  Washington. 

The  principal  contention  of  the  appellant  la 
that  the  court  erred  In  not  holding  that  the 
contract  sued  on  was  made  in  California  and 
should  be  construed  by  the  laws  of  that  state ; 
and  in  holding  that  the  law  of  Washington 
alone  should  be  considered  in  measuring  the 
damages,  if  any,  sustained  by  appellant  It  Is 
also  alleged  that  the  court  erred  In  permitting  ' 
the  introduction  of  evidence  as  to  the  custom 
of  merchants  In  shipping  goods,  and  evi- 
dence as  to  the  construction  of  the  contract. 
It  is  the  contention  of  the  appellant  that  the 
law  of  California  governs,  and  that  the  mar- 
ket value  of  the  goods  in  California  deter- 
mines the  measure  of  damages  to  be  allowed. 
In  this  we  think  the  appelant  is  mistaken. 
Of  course,  as  a  general  proposition,  the  rights 
of  parties  are  determined  by  the  law  of  the 
place  where  the  contracts  are  entered  into,  in 
the  absence  of  an  agreement  to  the  contrary. 
So  that  it  becomes  a  pertinent  question,  where 
this  contract  was  entered  Into,  .or  where  the 
minds  of  the  parties  met  in  relation  to  the 
subject  and  terms  of  the  contract  The  sale 
was  either  made  at  Spokane  when  it  was  sign- 
ed by  respondent  or  it  was  made  at  Spokane 
when  it  was  sent  back  and  delivered  to  the 
respondent  by  appellant's  agent  It  bad  been 
in  the  possession  of  the  appellant  from  the 
time  of  signing  by  respondent  until  delivered 
to  it  by  appellant  through  its  agent,  after  Its 
acceptance  by  the  appellant;  and  If  It  be  con- 
ceded that  the  minds  of  the  parties  did  not 
meet  at  the  time  of  the  signing  at  Spokane,  by 
reason  of  the  lack  of  authority  on  the  part  of 
the  agent  to  bind  the  appellant,  the  time 
when  their  minds  did  meet  was  when  the  ac- 
cepted contract  was  delivered  to  respondent 
at  Spokane,  by  appellant's  agent 

Appellant  cites  many  authorities  In  support 
of  the  doctrine  that  If  a  person  in  one  state 
mails  an  order  for  goods  to  a  person  in  anoth- 
er state,  and  the  person  in  the  other  state 
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accepts  tlie  same  and  malls  bla  acceptance 
to  the  person  sending  the  proposition .tlie  con- 
tract Is  to  be  governed  by  the  law  ot  the  state 
where  It  Is  so  accepted.  But  tbese  cases  do 
not  apply  to  the  case  under  consideration,  for 
the  offer  in  the  first  instance  was  made  in 
Spokane  by  the  agents  of  the  appellant.  The 
acceptance  of  that  offer  was  also  made  here, 
notwithstanding  the  appellant  was  doing  busi- 
ness in  California,  for  the  acceptance '  was 
made  not  through  the  mall  in  answer  to  an 
offer  made,  but  through  the  agent  of  the  ap- 
pellant, resident  at  Spokane.  The  contract 
was  delivered  at  Spokana  The  case  cited 
from  this  court — Izett  v.  Stetson  &  Post  Mill 
Co.,  22  Wash.  300,  60  Pac.  1128— is  not  con- 
trolling. That  was  a  case  where  sawlogs  had 
been  delivered  to  the  purchaser  under  a  con- 
tract of  sale  providing  for  payment  when 
they  should  be  scaled,  and  it  was  held  that 
the  title  to  the  logs  passed  to  the  purchaser, 
and  he  became  liable  for  the  value  of  the  logs 
in  case  they  should  be  lost  through  his  negli- 
gence prior  to  their  being  scaled.  That  case 
Involved  the  proposition  so  frequently  dis- 
cussed that,  where  It  api)ears  that  there  has 
been  a  complete  delivery  of  the  property  in 
accordance  with  the  terms  of  the  sale,  the  ti- 
tle passes,  although  there  remains  something 
to  be  done  in  order  to  ascertain  the  total  val- 
ue of  the  goods  at  the  rates  specified  in  the 
contract  And  that  was  the  basis  of  the  de- 
cision in  that  case,  followlng-the  doctrine  an- 
nounced in  Hatch  v.  Standard  Oil  Company, 
100  U.  S.  124,  25  L.  Ed.  554. 

But,  outside  of  any  extraneous  testimony, 
the  contract  itself  shows  that  the  title  of  the 
goods  had  not  passed  to  the  respondent,  and 
would  not  have  passed  to  it  if  they  had  been 
shipped  at  Fresno,  Cal.;  because,  under  the 
contract,  the  buyer  Iiad  the  right  to  examine 
the  goods  before  be  was  compelled  to  accept 
them,  and  was  given  three  days  to  exercise 
such  right.  All  that  was  meant  by  the  ex- 
pression "these  prices  are  f.  o.  b.  California" 
was  that  the  purchaser  was  to  pay  the  freight 
from  California  to  the  place  of  destination. 
The  rule  applicable  to  the  circumstances  of 
this  case  is  announced  on  page  1339,  subd. 
2.  of  22  Am.  &  Kng.  Enc.  Law  (2d  Ed.),  as 
follows:  "The  place  of  sale  of  goods  is  the 
place  of  delivery,  where  the  sale  is  com- 
pleted by  delivery.  Thus,  if  a  person  resld- 
iag  in  one  state  orders  goods  of  one  resid- 
ing in  another  state,  who  there  delivers 
the  goods  ordered  to  a  carrier  for  the  pur- 
chaser, the  contract  is  deemed  to  be  made 
there,  in  the  absence  of  an  agreement  to  the 
contrary.  But  if  the  parties  agreed  that  the 
goods  should  be  delivered  by  the  carrier  as 
the  seller's  agent  in  the  state  of  the  purchas- 
er, the  law  of  the  latter  state  will  govern." 
Under  the  undisputed  testimony  in  this  case. 


and  under  the  terms  of  the  contract,  the 
goods  were  to  be  considered  the  goods  of  tiM 
seller  until  they  were  purchased  and  paid  tot 
in  Spokane  by  the  respondent.  The  exprea- 
slon  in  the  contract  "Terms — cash  with  docu- 
ments attached"  was  explained  by  the  testi- 
mony, and  such  explanation  becomes  Import- 
ant  in  the  determination  of  this  cause..  Mr. 
Amos,  who  was  the  agent  for  the  appellant 
and  the  man  who  sold  the  goods  to  the  re- 
spondent, In  answec  to  the  question,  "I  will 
ask  yon  what  that  sentence  means;  what  is 
the  technical  meaning  of  that  phrase?"  (the 
question  referring  to  the  phrase  "Terms — 
cash  with  documents  attached")  said:  "It 
means  that  the  goods  are  shipped,  the  ship- 
ping receipt  and  invoice  to  be  attached  to  the 
draft.  And  afterwards  it  passes  through 
the  bank  for  collection;  the  goods  thereafter 
to  be  paid  for  before  the  draft  will  be  deliv- 
ered by  the  bank;  and  the  bill  of  lading 
would  have  to  be  delivered  to  the  railroad  be- 
fore they  would  deliver  the  goods.  Q.  In 
other  words,  the  goods  would  not  be  delivered 
until  they  were  paid  for?  A.  They  would  not 
be  released  by  the  railroad  until  paid  for. 
Q.  They  would  not  be  delivered  to  the  Ham- 
pbrey-Ball  Company  until  paid  for?  Is  that 
the  fact?  A.  Yes.  sir."  The  witness  further 
testified  that  the  bill  of  lading  was  attached 
to  the  draft  sent  to  the  bank,  and  was  not 
delivered  until  the  draft  was  paid;  that  the 
Humphrey-Ball  Company  could  not  get  the 
goods  until  they  were  paid  for,  and  that  the 
goods  were  to  be  shipped  under  this  contract 
to  the  Phoenix  Packing  Company  instead  of 
to  the  respondent  The  witness  D.  J.  O'Calla- 
han  testified  to  exactly  the  same  interpreta- 
tion of  the  contract,  and  stated  that  the  pur- 
chaser could  not  touch  the  goods;  they  remain- 
ed the  property  of  the  seller  until  paid  for. 
To  the  same  effect  was  the  testimony  of  F.  M. 
Ball.  So  that  it  seems  plain  that  this  case 
falls  squarely  within  the  rule  Just  cited  from 
22  Am.  &  Eng.  Enc.  Law;  that  the  contract 
should  be  construed  with  reference  to  the 
laws  of  the  state  of  Washington;  and,  there 
being  no  proof  of  any  damages  under  the 
laws  of  the  state  of  "Washington,  the  court 
was  Justified  In  arriving  at  the  conclusion  at 
which  it  did. 

It  is  contended  by  the  appellant  that  the 
court  erred  in  admitting  the  testimony  as  to 
the  construction  of  this  phrase  in  the  con- 
tract But  this  was  an  expression  which  ia 
plainly  open  to  explanation.  ,  The  explana- 
tion offered  had  no  tendency  to  dispute  the 
terms  of  the  contract,  but  simply  to  deter- 
mine Its  meaning.  It  was  therefore  admis- 
sible. 

The  Judgment  of  the  court  will  be  aflb:med. 

RUDKIX,  C.  J.,  and  PARKER,  CROW, 
and  MOUNT,  JJ.,  concur. 
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PUQlflT    SOUND    WAREHOUSE    00.    T. 

NORTHERN  PAa  RI.  CO. 

(Snpieme  Oourt  of  Washington.    May  11, 1910.) 

L  iNSPKCmON  (i  !♦)— RIOHT  OF  Statb— Rbf- 

KaE:«CB  TO  Police  Controu 

The  state  has  a  right  to  pass  inspection 
laws ;  but  the  power  must  be  referable,  in 
some  degree,  at  least,  to  some  recognized  subject 
of  police  control. 

[Ed.  Note.— For  other  cases,  see  Inspection, 
Cent.  Dig.  i  1 ;    Dec.  Dig.  {  l.»] 

2.  Inspectioi*  ({  2*)— Statcttobt  Pbovisiomb 
— CoNSTBucTioN  —  Tax  on  Shipment  ot 
Qbain. 

Sess.  Laws  1909,  c.  137,  is  entitled  "An  act 
for  the  regulation  of  public  warehouses,  relat- 
ing_  to  the  shipping,  grading,  inspection  and 
weighing  of  grnin  and  hay,  defining  the  duties  of 
railroads,  warehousemen  and  millers  in  relation 
thereto,  providing  penalties,"  etc.  Its  whole 
tenor,  as  well  as  every  express  declaration,  is 
aimed  to  regulate  and  protect  the  public  from 
the  imposition  of  warehousemen,  providing  in 
section  9  that  their  charges  shall  be  Just,  fair, 
and  reasonable.  Sections  10-12,  17-21,  refer 
in  terms  to  public  warehouses  or  warebonsemen, 
and  not  even  inforentially  to  shipments  made 
by  an  owner  consigned  to  himself.  Held,  that 
the  law  did  not  cover  inspection  of  grain  ship- 
ped by  the  owner  to  himself,  not  to  be  stored 
in  a  public  warehouse,  and  that,  if  it  did,  a  tax 
on  such  shipment  could  not  be  sustained  by 
reference  to  the  police  power. 

[Eld.  Note. — For  other  cases,  see  Inspection, 
Dec  Dig.  {  2.»] 

Department  2.  Appeal  from  Snperlor 
Court,  Pierce  Connty ;  John  A.  Shackleford, 
Jndge. 

Action  by  the  Puget  Sound  Warehouse 
Oompany  against  the  Northern  Pacific  Rail- 
way Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.   Affirmed. 

George  T.  Reid,  W.  P.  Bell,  and  W.  V.  Tan- 
ner, for  appellant.  Hayden  &  Langhome,  for 
respondent. 

CHADWICK,  J.  The  object  of  this  action 
iB  to  test  the  constitutionality  of  the  grain  in- 
spection law  as  amended  by  the  statute  of 
1909  (Sess.  Laws,  c.  137,  p.  519)  In  so  far  as 
It  relates  to  shipments  by  and  consigned  to 
the  owner  of  grain  or  other  warehouse  prod- 
ucts referred  to  in  the  act  The  Puget  Sound 
Warehouse  Company  was  the  owner  of  1  car 
load,  310  sacks,  of  wheat,  at  Creston,  Wash., 
which  It  loaded  upon  a  car  belonglag  to  the 
Northern  Pacific  Railway  Company,  for  ship- 
ment to  Tacoma,  Wash.'  The  wheat  was  con- 
signed by  the  owner,  the  warehouse  company, 
to  Itself,  and  not  for  storage  In  any  public 
warehouse  The  wheat  was  not  sold  or  offer- 
ed for  sale.  Upon  receipt  of  the  car  at 
Tacoma,  the  freight  charges  were  tendered  by 
the  owner,  and  delivery  of  the  wheat  demand- 
ed.' This  was  refused  by  the  railway  com- 
pany, whereupon  action  was  brought  to  re- 
cover possession  of  the  grain.  The  railway 
company  defending  admitted  all  the  material 
facts,  but  set  up  as  a  legal  defense  that: 
"Under  the  provisions  of  chapter  137  of  the 


Laws  of  1900,  the  Railroad  Commission  of 
Washington  has  .fixed  a  fee  of  76  cents  for  the 
inspection  and  weighing  of  eadi  car  load  of 
grain  received  In  Tacoma  over  the  line  of  de- 
fendant's, road,  and  requires  defendant  to  pay 
such  fee  and  treat  the  same  as  advance  char- 
ges. Said  act  makes  such  fee  a  lien  upon 
such  grain.  Upon  receiving  said  car  of  grain 
No.  90,744  at  Tacoma,  defendant  made  out 
and  presented  to  plaintiff  a  bill  showing  the 
freight  charges  thereon  to  be  $77,  and  the  In- 
spection fee  to  be  75  cents,  and  defendant 
thereupon  offered  to  surrender  said  car  of 
grain  to  plalntllT.  upon  the  payment  of  said 
sum  of  $77.75;  but  the  plaintiff  declined  to 
I«y  said  inspection  fee  and  declined  to  pay 
any  greater  sum  than  the  amount  of  said 
freight  charges.  Defendant  is  ready  and  will- 
ing to  deliver  said  car  of  grain  to  plaintiff  up- 
on the  payment  of  the  sum  of  $77.73,  and  the 
only  reason  why  defendant  refuses  to  deliver 
said  car  of  grain  to  plaintiff  is  because  plain- 
tiff declines  to  pay  said  Inspection  fee  of  73 
cents."  A  demurrer  to  this  affirmative  de- 
fense being  sustained,  the  railway  company 
refused  to  plead  further.  Judgment  was  en- 
tered in  favor  of  the  warehouse  company. 
The  railway  company  having  no  interest  In 
the  subject-matter  of  the  controversy  or  lo 
this  appeal,  briefs  were  filed,  and  the  case  Is 
presented  on  behalf  of  the  State  Railroad 
Commission  by  the  Attorney  OeneraL 

Upon  appeal  the  respondent  urges  as 
grounds  for  sustaining  the  judgment  of  the 
trial  court  several  propositions  of  law:  "(1) 
The  statute,  to  wit,  chapter  137  of  the  Session 
Laws  of  1009  does  not  apply  to  the  shipment 
of  grain  by  consignor  to  himself.  (2)  The 
statute  does  not  apply  In  any  case  to  a  ship- 
ment made  to  other  than  a  public  warehouse. 
(3)  The  act  does  not  apply  except  for  grain  for 
milling  and  export,  and  passing  through  a 
public  warehouse  at  an  Inspection  point  (4) 
If  the  statute  Is  held  to  apply  to  the  case  of 
one  shipping  grain  to  himself,  and  to  ship- 
ments other  than  to  public  warehonses,  then 
it  is  unconstitutional  because  It  is  not  proper 
police  regulation.  i[5)  The  statute.  If  so  con- 
strued. Is  unconstitutional  because  it  provides 
for  state  Inspection  and  weighing  In  Seattle, 
Tacoma,  Spokane,  and  such  other  cities  as  the 
Railroad  Commission  may  from  time  to  time 
designate."  From  the  view  we  take  of  this 
case.  It  Is  only  necessary  to  discuss  the  first, 
second,  and  fourth  propositions,  and  these  to- 
gether. It  is  frankly  admitted  by  the  Attor- 
ney General  upon  oral  arguipent  that,  If  the 
law  is  sustained,  It  must  be  because  It  comes 
within  the  police  power  of  the  state. 

That  the  state  has  a  right  to  pass  Inspec- 
tion laws  cannot  be  doubted ;  but  In  all  sudi 
cases  the  power  must  be  referable.  In  some 
degree,  at  least,  to  some  recognized  subject 
of  police  controL  Although  the  state  may  act 
arbitrarily  In  a  proper  case  and  Its  act  wUl 
be  upheld.  It  cannot  do  so  without  reason. 
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The  act  BO  plainly  carries  its  own  meaning 
and  construction  tliat  it  would  seem  to  be  suf- 
ficient to  rest  our  Judgment  upon  its  title: 
"An  act  for  the  regulation  of  public  ware- 
houses, relating  to  the  shipping,  grading,  in- 
spection and  weighing  of  grain  and  hay,  de- 
fining the  duties  of  railroads,  warehousemen 
and  millers  in  relation  thereto,  providing  pen- 
alties," etc.  It,  like  the  act  of  1895  (Laws 
1895,  c.  109),  was  clearly  designed  to  protect 
the  owner  or  shipper  of  grain  from  the  frauds 
practiced  by  public  warehousemen  In  return- 
ing false  weights  and  grades.  The  whole 
tenor  of  the  act,  as  well  as  every  express 
declaration,  is  aimed  at  the  regulation  and 
the  protection  of  the  public  from  the  imposi- 
tions of  the  warehousemen.  Section  9  of  the 
act  refers  to  the  charges  made  by  any  public 
warehousemen  providing  that  they  shall  be 
Just,  fair,  and  reasonable.  Sections  10,  11, 
12,  17,  IS,  19,  20,  21,  and  30  refer  in  terms  to 
public  warehouses  or  warehousemen,  and  do 
not  even  inferentially  refer  to  shipments 
made  by  an  owner  which  are  consigned  to 
himself.  There  is  nothing  in  the  law,  nor,  in- 
deed, is  it  so  contended  ekcept  as  it  may  ap- 
pear Inferentially,  to  sustain  the  theory  that 
the  state  has  the  right  to  Impose  a  tax  for 
inspecting  grain  in  the  possession  of  the  own- 
er, and  which  may  never  be  stored  or  ofTered 
for  sale.  Nor  can  the  act  be  sustained  by  ref- 
erence to  the  police  power  of  the  state.  The 
public  can  have  no  i>os9lble  interest  in  the 
character  or  quality  of  the  grain  shipped  by 
an  owner  from  one  station  in  the  state  of 
Washington  to  another,  although  it  be  one  of 
the  points  designated  for  inspection.  Nor  Is 
there  anything  In  the  character  of  the  ship- 
ment calling  for  the  exercise  of  this  extraor- 
dinary ix>wer.  Orain  is  not  in  itself  danger- 
ous to  handle ;  it  is  not  perishable  so  as  to  be- 
come, under  ordinary  conditions,  unfit  for 
food;  It  is  not  explosive;  It  does  not  carry 
or  breed  disease;  Its  shipment  or  use  does 
not  tend  in  any  degree  to  incite  a  breach  of 
the  peace,  lower  the  moral  standards,  or  en- 
courage crime. 

The  cases  cited  in  no  w&y  bear  ont  the  con- 
tentions of  the  state.  In  the  case  of  Mc- 
Danlels  v.  J.  J.  Connelly  Shoe  Co.,  30  Wash. 
540,  71  Pac.  87,  60  L.  R.  A.  947,  94  Am.  St. 
Rep.  889,  the  law  (sale  of  goods  in  bulk)  was 
sustained  upon  the  theory  that  it  was  design- 
ed to  prevent  frauds  among  Individuals.  The 
court  recognized  in  express  words  that  there 
must  be  some  abuse  in  the  suppression  of 
which  the  public  is  interested.  In  Gundling 
V.  Chicago,  177  U.  8.  183,  20  Sup.  Ct  633,  44 
L.  Ed.  725;  McLean  v.  Arkansas,  211  U.  S. 
546,  29  Sup.  Ct  206,  53  L.  Ed.  315 ;  Powell 
V.  Pennsylvania,  127  U.  S.  678,  8  Sup.  Ct  992, 
1257,  32  U  Ei.2S3;  Public  Clearing  House  v. 
Coyne,  194  D.  S.  497,  24  Sup.  Ct  789,  48  L.  Ed. 
1092;  State  v.  Wilson,  61  Kan.  32,  58  Pac. 
981,  47  L.  R.  A.  71 ;  and  Patapaco  Ouano  Co. 
V.  Board  of  Agriculture,  171  U.  S.  345, 18  Sup. 


Ct  862,  43  L.  Ed.  191,  the  public  In  each 
case  had  a  direct  and  iiositlve  interest  to  pro- 
tect the  community  from  frauds  and  imposi- 
tions in  food  products  or  from  false  weights 
and  measures,  for  as  was  said  In  State  ex  Inf. 
nadley  v.  Gofifee,  192  Mo.  670,  91  S.  W.  486, 
without  some  protection  one  who  ships  his 
grain  to  a  public  warehouse  would  be  at  the 
mercy  of  those  who  handle  it  and  would  in 
the  ordinary  course  of  business  have  no  con- 
venient or  adequate  means  of  verifying  the 
classification  and  weight  of  his*  grain.  It  is 
upon  these  theories  that  the  public  warehouse 
and  inspection  laws  are  sustained.  But  this 
case  does  not  fall  within  any  of  them.  We 
cannot  assume  that  an  owner  who  ships  and 
consigns  his  grain  to  himself  needs  any  pro- 
tection, or  will  be' guilty  of  a°  fraud  against 
himself.  The  design  of  the  law  is  to  protect 
an  owner  against  the  acts  of  third  parties. 

We  therefore  conclude :  (1)  That  the  grain 
inspection  law  Is  not  broad  enough  to  cover 
inspection  of  grain  shipped  by  an  owner  to 
himself,  there  being  nothing  in  the  record 
to  indicate  that  it  is  to  be  stored  in  a  public 
warehouse ;  (2)  that  If  It  were  so,  a  tax  up- 
on such  shipment  could  not  be  sustained  by 
reference  to  the  police  power. 

Judgment  affirmed. 

RUDEIN.  0.  3.,  and  GROW.  MOUNT;  and 
DUNBAR,  JJ.,  concur. 


(E8  Wmata.  til) 

CUNNINGHAM  v.  INDEPENDENCE  CON- 
SOL.  MINING  CO.,  Limited,  et  aL 

(Supreme  Court  of  WaahlDgton.    May  18,  1910.) 

1.   COBFOBATIOKS    (§     82*)  —  SlTBSCBIPTIONB — 
COHSTBOCTIOR— "FbEE    OF     InCUMBBANCB." 

Plaintiff,  who  wag  interested  in  optionB  on 
mining  claims,  associated  H.  with  him,  who  ex- 
pended considerable  money  in  developing  the 
property.  A  corporation  was  formed  of  which 
plaintiff  was  elected  secretary  and  H.  president 
Plaintiff  asserted  an  interest  in  the  company 
to  the  extent  of  100,000  shares  of  the  capiul 
stock,  under  an  agreement  with  H.  in  wnich 
the  latter  agreed  to  "protect  all  present  sub- 
scribers to  the  extent  of  assessing  750,(X)0 
shares  fully  15  cents  before  any  further  as- 
sessments shall  be  levied  against  those  of  such 
subscribers  who  shall  pay  their  full  subscription 
to  said  stock,  that  is,  15  cents  per  share,  fully 
guaranteeing  to  carry  free  from  all  assessment 
or  incumbrance  lOO.OOO  shares  of  said  stock  of 
(plaintiS^,  who  shall  not  be  assessed  for  said 
100,000  shares  until  all  the  aforesaid  750,000 
shares  shall  have  paid  into  the  treasury  nilly 
15  cents  per  share."  Held,  that  the  wonto 
"free  of  incumbrance"  cannot  be  construed  as 
meaning  free  from  any  charge  or  payment; 
but  the  agreement  would  be  conatrued  to  mean 
that  plaintiff  would  not  be  called  upon  to  pay 
any  assessment  upon,  or  any  part  of  the  p'nr- 
chase  price  of,  the  Bto<^  until  H.  had  paid  in 
full  for  the  750,000  shares. 

[Ed.  Note. — For  other  cases,  see  (Corporations, 
Cent  Dig.  H  285-295;    Dec  Dig.  §  82.* 

For  other  definidona,  see  Words  and  Phimaea, 
vol.  8,  p.  2964.] 
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2.  Corporations  (5  519*)  —  Actions  —  Bvi- 

DENCE. 

Evidence,  in  an  action  to  establish  an  in- 
terest in  a  mining  company,  held  insufficient 
to  show  that  plaintiff  was  entitled  to  the  stock 
claimed  for  nothing,  and  sufficient  to  show  such 
bad  faith  and  laches  on  plaintiff's  part  as  to  pre- 
vent a  recovery. 

[Kd.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  i  519.*] 

Department  1.  Appeal  from  Superior 
Court.  Spokane  County;  Wm.  A.  Huneke, 
Judge. 

Action  by  Clarence  Cunningham  against  the 
Independence  Consolidated  Mining  Company, 
Limited,  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed,  with  In- 
Btructlons  to  dismiss. 

Alex  M.  Winston  and  B.  B.  Adams,  for  ap- 
pellants. Wm.  T.  Stoll  and  0.  P.  I>and,  for 
respondent 

CHADWICK,  J.  In  the  spring  of  1898, 
plaintiff  became  Interested  in  certain  mining 
claims  in  the  Coeur  d'Alene  country,  Idaho. 
These  he  held  under  verbal  or  written  options 
expiring  S^tember  lOtb  of  that  year.  With 
another  he. had  done  some  Uttle  work  on  the 
claims  find  had  made  several  unsuccessful 
efforts  to  interest  capital,  so  that  on  or  about 
September  1st  he  sought  defendant  Kennedy 

3.  Hanley,  who  went  with  him  to  look  over 
the  ground,  and  who  thereupon  agreed  to  fur- 
nish the  money  to  take  up  the  options,  provid- 
ed extra  time  could  be  arranged'  and  the  prop- 
erty on  further  Investigation  proved  to  be  an 
attractive  investment  New  options  were  ob- 
tained by  plaintiff  In  his  own  name,  not  only 
on  the  property  then  held  by  him,  but  upon 
some  other  ground  adjoining.  Between  that 
time  and  March,  1899,  Hanley  expended  con- 
siderable money  In  exploring  and  developing 
the  proi>ert7.  In  March,  1S99,  a  corporation, 
the  Independence  Consolidated  Mining  Com- 
pany, 'Limited,  was  organized.  A  board  of 
trustees  was  elected.  This  board  selected  de- 
fendant Hanley  as  president  and  plalnUff  as 
secretary.  The  price  of  the  stock  was  fixed 
at  15  cents  -pet  share,  and  plaintiff  was  made 
Belling  agent  He  also  acted  as  general  super- 
intendent of  the  work  at  the  mines,  and  re- 
ceived a  salary  of  $150  per  month.  162,000 
shares  of  stock  had  been  sold  or  subscribed 
under  contract  to  pay  upon  call,  up  to  Sep- 
tember 1, 1899.  On  or  about  that  date  a  meet- 
ing of  the  trustees  was  held,  at  which  at  least 
one  of  the  stockholders  was  present  repre- 
senting himself  and  some  others  who  refused 
to  carry  out  their  contracts  of  purchase  for 
the  reason  that  the  company  did  not  have  ti- 
tle to  the  property.  Bad  feeling  had  come  be- 
tween plaintiff  and  Hanley,  and  In  conse- 
quence at  that  meeting  the  plaintiff  resigned 
as  secretary,  and  another  was  elected.  From 
that  time  the  plaintiff  took  no  active  Interest 
in  the  affairs  of  the  company.  Defendant 
Hanley  assumed  the  active  management  of 


the  company  and,  out  of  his  own  funds, 
paid  the  full  amount  due  upon  all  the  options, 
excepting  the  sum  of  either  $500  or  $750,  and 
the  balance  of  the  purchase  price  of  one  claim 
which  he  deemed  worthless.  The  whole  sums 
so  paid  by  him  aggregated  $47,200. 

In  1001  the  company  had  become  Indebted 
to  numerous  creditors.  A  suit  was  brought 
by  the  Coeur  d'Alene  Hardware  Company  In 
its  own  behalf  and  as  assignee  of  others. 
This  suit  was  prosecuted  to  judgment  The 
several  option  agreements,  together  with  their 
accompanying  deeds,  had  been  left  at  the 
First  National  Bank  of  Wallace.  Plaintiff 
was  named  as  grantee  in  all  of  these,  and, 
they  not  having  been  withdrawn  and  record- 
ed, the  company  had  no  record  title  to  its  prop- 
erty. These  facts  being  known  to  the  hard- 
ware company,  at  its  solicitation,  and  upon 
the  request  of  the  creditors  who  gave  plain- 
tiff the  $500  or  $790  necessary  to  cover  the 
balance  due  on  one  Of  the  claims,  plaintiff 
took  up  the  deeds,  imt  them  on  record,  and 
then  made  a  deed  to  the  Independence  Com- 
pany. Thereupon  an  execution  was  levied, 
and  the  property  sold  and  bid  in  by  the  bard- 
ware  company.  Prior  to  the  transactions  Just 
noted,  plaiU'tiff  had  an  understanding  and 
agreement  with  the  hardware  company  that 
if  the  property  was  not  redeemed  by  the  Inde- 
pendence Company,  it  would  sell  the  claims 
to  him  for  the  amount  of  the  Judgment  inter- 
est and  costs.  Plaintiff  says  that  he  Intended 
to  buy  the  property  for  the  benefit  of  the  com- 
pany ;  but  there  is  no  evidence  of  this  when 
considered  in  the  light  of  the  fact  that  a  re- 
demption would  have  accomplished  the  same 
purpose,  leaving  him  in  a  position  of  a  pre- 
ferred equitable  lienholder.  Defendant  Han- 
ley had  made  unsuccessful  attempts  to  raise 
the  money  to  accomplish  the  redemption,  and 
on  the  last  day  he,  with  another,  who,  so  far 
as  the  record  shows,  was  vice  president  of 
the  company,  went  to  Wallace  and  sought  ao 
extension  of  24  hours.  This  was  refused  by 
the  hardware  company.  Hanley  and  Argyle, 
the  vice  president  then  arranged  with"  Mr, 
August  Paulsen  for  the  money ;  but  the  sher- 
iff, acting  under  the  direction  of  the  hardware 
company,  refused  to  accept  his  certified  check, 
demanding  United  States  currency,  and  that 
alone.  The  amount  necessary  for  redemption 
was  finally  gotten  together  and  received  by 
the  sheriff.  Hanley,  as  president  and  the 
vice  president  acting  as  secretary,  executed  a 
deed  to  Paulsen  under  an  agreement  that  if 
the  amoupt  was  repaid  with  8  per  cent  inter- 
est within  six  months,  he  would  reconvey  the 
property.  Paulsen  executed  a  deed  to  the 
company  at  the  time  and  left  it  in  escrow  at 
the  bank.  Mr.  Paulsen  insisted  upon  this 
arrangement  in  order  to  avoid  the  complica- 
tions of  a  mortgage  and  possible  foreclosure. 
His  attorney  advised  him  that  by  so  doing  be 
took  the   absolute  title  subject  only  to  hla 
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agreem^it  to  resell  within  a  certain  time  at  a 
certain  price.  The  money  was  not  paid  to 
Paulsen  within  the  time  limited,  and  some 
time  thereafter  Hanley  paid  the  full  amoitnt 
due,  $13,505.92,  being  the  amount  advanced 
with  interest,  and  took  a  deed  to  the  com- 
pany. This  deed  was  never  recorded,  and 
Hanley  now  claims  It  to  be  lost.  The  deed 
from  the  company  to  Paulsen  was  recorded 
.Tune  14.  1904.  and  came  to  the  actual  notice 
of  plaintiff  within  the  ensuing  year.  Plaintiff 
claims  that  he  then  sought  Argyle,  who  told 
him  the  deed  was  intended  as  a  mortgage 
and  that  It  was  all  done  for  the  benefit  of  the 
company ;  that  he  and  Argylq  then  went  to 
the  bank  and  examined  the  escrow  agreement 
with  Paulsen,  but  not  the  accompanying  deed, 
it  being  sealed.  This  he  says  satisfied  him. 
Argyle,  who,  at  the  time  his  testimony  was 
taken,  had  no  Interest  in  the  company,  does 
not  remember  this  circumstance.  In  Janu- 
ary, 1007,  the  Independence  Lead  Mines, 
Limited,  was  organized,  at  the  instance  of 
and  under  the  direction  of  the  attorneys  of 
third  persons  who  had  become  Interested  in 
the  property,  and  title  passed  to  the  lead 
mines  company  by  deeds  executed  by  Hanley, 
the  consolidated  company,  and  Paulsen ; 
Paulsen  in  the  meantime  having,  at  the  re- 
quest of  Mr.  Hanley,  made  another  deed  di- 
rect to  him.  No  stock  in  the  consolidated 
company  had  ever  been  Issued ;  but,  prior  to 
the  organization  of  the  lead  mines  company, 
Hanley  paid  to  all  of  the  stockholders  of  the 
consolidated  company  who  bad  paid  15  cents 
per  share  the  full  amount  paid  In  by  them, 
and  became  the  owner  of  ail  the  stock,  or 
the  right  thereto,  unless  it  be  held  that  plain- 
tiff Is  the  owner  of  the  amount  claimed  by 
him.  The  affairs  of  the  consolidated  company 
were  not  carried  on  with  any  formality  after 
September,  1899.  Such  books  and  records  as 
there  were  were  turned  over  by  plaintiff  to 
the  new  secretary  elected  at  that  meeting,  and 
have  been  lost  as  Hanley  claims,  or,  at  any 
rate,  they  were  not  before  the  court  at  the 
trial. 

Plaintiff  asserts  an  Interest  In  the  consoli- 
dated company  to  the  extent  of  100,000 
shares,  or  one-tenth  of  the  whole  capital 
stock,  nnder  an  agreement  made  by  Hanley  at 
the  September,  1899,  meeting.  In  the  ab- 
sence of  the  minute  books,  he  submits  the  fol- 
lowing memorandum,  which  he  says  is  the 
original  draft  of  the  proposition  made  by 
Hanley  and  taken  down  by  him  as  secretary 
at  that  time:  "I  will  protect  all  present  sub- 
scribers to  the  extent  of  assessing;  750,000 
shares  fully  fifteen  cents  before  any  further 
assessments  shall  be  levied  against  those  of 
such  subscribers  who  shall  pay  their  full  sub- 
scription to  said  stock ;  that  is,  fifteen  cents 
per  share,  fully  guaranteeing  to  carry  free 
from  all  assessment  or  incumbrance  100,000 
shares  of  said  stock  of  Clarence  Cunningham 
who  shall  not  be  assessed  for  said  100,000 
shares  until  all  the  aforesaid  750,000  sbares 
shall  have  paid  into  the  treasury  fully  fifteen 


cents  per  share;"  It  bein(  plaintiff's  daim 
that  np  to  that  time  he  and  defendant  were 
equal  partners  and  had  equal  Interest  in  the 
company;  that  they  had  subscribed  for  500, 
000  shares  of  the  stock,  each  250,000,  and  the 
balance  was  to  be  left  in  the  treasury  and 
sold  for  the  benefit  of  the  company ;  that,  the 
affairs  of  the  company  at  that  time  being  In 
bad  shape,  he  proposed  an  agreement  similar 
to  the  one  he  says  Hanley  made;  but  that  be- 
cause of  Hanley's  financial  Interest  in  the 
.company  the  directors  accepted  the  one  made 
by  Hanley.  It  wUl  be  seen  that  the  750,000 
shares,  together  with  the  152,000  already  sold, 
left  approximately  100,000  shares  unaccount- 
ed for.  It  is  this  stock  that  Cunningham 
claims  as  his  own.  On  the  other  hand,  Han- 
ley insists  that  no  such  agreement  was  ever 
made;  that  the  only  interest  be  had  in  the 
meeting  was  to  make  the  subscril>ers  pay  up 
or  get  out  of  the  company ;  that  plaintiff  was 
never  at  any  time  Interested  other  than  as 
his  agent ;  that  he  was  paid  a  salary  for  all 
his  services ;  and  that,  while  be  was  a  trustee 
and  officer  of  the  company.  It  yrke  understood 
that  his  interest  was  only  nominal  and  suffi- 
cient to  comply  with  the  law  In  ttiat  respect 
Plaintiff  does  not  give  a  very  satisfactory  ex- 
planation of  these  preliminary  transactions. 
He  says  that  be  signed  the  subscription  book 
of  the  company ;  but,  in  answer  to  a  question, 
"How  much  did  yon  subscribe?"  he  says,  "I 
don't  remember."  Although  Hanley  had, 
prior  to  the  organization  of  the  company,  ad- 
vanced 15,250  as  against  his  possible  $1,000, 
in  answer  to  the  question,  "Was  it  your  na- 
derstanding  that  he  was  to  have  credit  for 
this  amount  of  $5,2007"  he  says,  "No,  sir." 
The  trial  court  found  that  plaintiff  was  en- 
titled to  100,000  stiares  of  consolidated  stock 
free  of  all  charge,  and  appointed  a  receiver  to 
take  over  the  property.  From  this  decree  the 
defendants  other  than  Argyle  and  Newel  who 
bad  no  interest  in  the  result  of  the  litigation 
have  appealed. 

The  testimony  la  so  contradictory  and  so 
unsatisfactory,  and  respondent  and  appellant 
Hanley  are  so  antagonistic,  and  as  we  believe 
equally  determined  to  get  the  advantage  of 
the  other,  that  we  shall  be  governed  as  far  as 
possible,  as  the  trial  judge  evidently  was,  by 
tbe  written  evidence.  The  writing  upon 
which  respondent  bottoms  his  case  was  con- 
strued as  follows:  "At  said  meeting  the  de- 
fendant Hanley  entered  Into  an  agreement 
with  the  consolidated  company  and  with  the 
plaintiff,  by  the  terms  of  which  he  purchased 
from  the  company  seven  hundred  and  fifty 
thousand  (750,000)  shares  of  its  capital  stock 
at  fifteen  (15)  cents  per  share,  to  be  paid  for 
in  installments  in  such  manner  as  to  provide 
funds  necessary  to  make  all  the  payments  due 
under  the  terms  and  conditions  of  the  said 
options  and  to  continue  development  work  up- 
on said  mineral  claims  until  the  full  amount 
of  said  purchase  price  of  seven  hundred  and 
fifty  thousand  (750,000)  shares  should  l>e  paid 
into  the  treasury  and  expended  upon  said 
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property;  and  also  agreed  to  carry,  the  plain- 
tiff free  from  any  charge  or  payment  for 
one  hundred  thousand  (100,000)  shares  of  the 
capital  stock  of  said  company,  which  he,  the 
plaintiff,  then  owned,  until  every  other  share 
in  said  corporation  should  have  paid  Into  the 
treasuiy  the  sum  of  fifteen  (16)  cents  per 
share.  A  part  of  said  agreement  was,  that 
the  plaintiff  and  defendant  Hanley  should 
donate  to  the  treasury  of  the  company  suf- 
ficient of  tlielr  individual  stock  to  make  np 
said  seven  hundred  and  fifty  thousand  (750,- 
000)  shares,  which  they  accordingly  did. 
Thereupon  the  defendant,  the  consolidated 
company,  by  and  through  its  board  of  trus- 
tees, caused  said  agreement  to  be  entered  up- 
on the  books  of  the  company,  which  books 
were  then  placed  In  the  custody  of  the  de- 
fendant Ilanley,  and  have  never  since  been  In 
the  custody  or  control  of  any  other  person  or 
persons."  It  will  be  noticed  that  the  court 
gave  to  the  words  "free  of  assessment"  the 
meaning  "free  from  any  charge  or  payment" 
The  writing  will  not  bear  this  construction. 
At  best  the  words  "shall  not  be  assessed  for" 
can  only  be  held  to  be  an  agreement  that  re- 
spondent would  not  be  called  upon  to  pay  any 
assessment  upon  any  part  of  the  purchase 
price  until  Hanley  bad  paid  in  full  for  the 
750,000  shares.  It  so  occurred  to  the  court 
on  the  trial  "The  Court:  My  understand- 
ing is  that  he  was  not  to  pay  an3rthing  un- 
til all  the  other  stockholders  had  paid  IS 
cents  A  share;  then  be  would  have  to  pay 
15  cents?"  To  which  respondent  answer- 
ed: "No;  I  would  meet  the  assessments 
after  that  as  they  were  levied  on  the  entire 
stock  of  the  company.  For  instance,  when 
the  other  stock  had  paid  15  cents  Into  the 
treasury  of  the  company,  then  any  further 
money  required  would  be  levied  equally  or 
assessed  equally  against  all  of  the  stock  of 
the  company,  mine  included."  He  also  says: 
"Q.  Was  it  the  understanding  that  'Mr.  Han- 
ley was  to  have  any  stock  over  and  above 
this  750.000  shares  be  was  to  buy  at  15  cents? 
A.  No,  sir.  Q.  In  other  words,  there  was 
not  anybody  to  have  any  stock  that  they  did 
not  buy  at  15  cents;  Is  that  right?  A.  I  was 
to  have  lOO.OOO  shares.  Q.  Free?  A.  Under 
the  terms  of  that  agreement.  Q.  Free,  with- 
out paying  anything  for  it  at  any  time?  A. 
I  considered  I  had  paid  something  for  It  at 
some  time.  Q.  Without  paying  anything  in- 
to the  company's  treasury  for  It  at  any  time? 
A.  I  had  already  paid  In  money ;  yes,  sir. 
Q.  And  what  was  Hanley  to  have  for  what 
he  had  done  prior  to  that  time?  A.  There 
was  no  agreement  that  be  was  to  have  any- 
thing. Q.  Wasn't  he  to  have  100,000  shares 
of  stock  himself  free?  A.  It  was  not  so  stat- 
ed. Q.  Isn't  It  a  fact  that  he  was  to  have 
100,000  shares  of  stock  himself,  the  same  as 
you?  A.  It  Is  not"  The  contract  being  de- 
nied, respondent  does  not  show  any  equities 
that  would  entitle  him  as  against  Hanley  to 
all  of  the  remaining  stock  for  nothing.  He 
had  been  paid  for  his  services,  while  Hanley 
bad  put  up  every  dollar  that  had  gone  Into 


the  property.  It  Is  extremely  improbable  that 
Hanley  would  agree  to  put  up  $125,000  as 
against  respondent's  nothing,  and  allow  him 
to  take  free  of  all  costs  $15,000  worth  of 
stock,  and  this  at  a  time  when  they  were 
In  bad  blood.  If  such  was  the  intent  of  the 
parties,  it  would  seem  that  common  prudence 
would  have  dictated  a  more  secure  contract 
than  that  here  offered. 

Aside  from  these  considerations,  we  are 
convinced  that  respondent  should  not  recover 
for  other  reasons.  There  are  none  Interested 
or  contending  for  any  Interest  In  the  con- 
solidated company  other  than  respondent  and 
Hanley,  and,  admitting  that  Hanley  got  pos- 
session of  the  property  In  violation  of  bis 
agreement,  he  did  no  more  ttian  respondent 
attempted  to,  do.  It  can  hardly  be  contended 
that,  when  he  allowed  the  Judgment  credi- 
tors to  pay  $500  or  $750,  as  the  case  may  be, 
for  his  personal  account  In  order  to  release 
the  deeds,  and  when  he  then  recorded  them 
together  with  a  deed  from  himself  to  the  com- 
pany so  as  to  permit  an  execution  to  be  filed 
and  a  sale  to  occur  under  an  agreen^ent  with 
the  execution  creditor  that  it  would  bid  in 
the  property  and  sell  to  hlra  after  the  period 
of  redemption,  be  acted  In  good  faith.  Es- 
pecially so  when  no  demand  was,  or  has  since 
been,  made  on  him  for  the  money  advanced 
to  take  up  the  deeds,  and  the  creditors  ta 
furtherance  of  that  agreement  refused  to  ex- 
tend the  time  for  redemption  even  24  hours, 
refused  the  check  of  Mr.  Paulsen  although 
certified,  refused  bank  notes,  or  anything 
other  than  legal  tender  under  the  federal 
statute.  It  clearly  shows  collusion  and  Intent 
to  defeat  the  company.  Good  faith  and  the 
rights  of  the  company  demanded  other  con- 
duct Respondent  could  have  as  a  stockhold- 
er paid  the  Judgment  or  redeemed  and  held  as 
the  equitable  owner  for  the  company,  or  he 
could  have  asked  the  appointment  of  a  receiv- 
er and  comi)elled  a  suit  against  Hanley  to  re- 
cover the  balance  due  on  the  dontract  as  he 
asserts  it  to  be.  He  took  the  chance  of  appro- 
priating the  property  of  the  company  after 
the  period  of  redemption  had  expired,  and  as 
against  the  present  owners  should  not  be 
heard  in  a  court  of  equity. 

Equity  bars  recovery  for  another  reason. 
Respondent  has  not  been  diligent  in  the  pros- 
ecution of  his  remedy.  His  rights  did  not  de- 
pend, as  the  lower  court  seems  to  have  assum- 
ed, upon  his  finding  out  that  the  reconveyance 
from  Paulsen  was  not  for  the  benefit  of  the 
consolidated  company,  but  upon  the  contract 
which  we  have  hereinbefore  quoted.  The 
time  within  which  he  should  have  acted  be- 
gan to  run  from  the  time  notice  of  the  breach 
of  the  contract  was  brought  home  to  him.  He 
knew  as  early  as  1901  that  Hanley  had  not 
paid  for  the  750,000  shares;  otherwise  no 
Judgment  could  have  been  taken  against  the 
company.  He  knew  that  Hanley,  in  violation 
of  the  agreement,  had  suffered  the  property 
to  be  Jeopardized  and  subjectM  to  forced 
sale.  Then  it  was  that  he  should  have 
sought  the  courts.    As  we  have  said,  be  could 
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,through  the  medlmn  of  a  receiver  bare  com- 
pelled Hanley  to  furnish  the  money  to  take  up 
these  deeds  and  thus  free  the  property.  He 
did  nothing,  but  suffered  and  assisted  the  fur- 
ther progress  of  events  to  the  end  that  the 
title  should  come  under  his  personal  control. 
This  action  was  begun  In  December,  1908. 
Considering  all  the  circumstances,  the  char- 
acter of  the  property,  the  lapse  of  time,  and 
conduct  of  the  respondent,  the  equitable  doc- 
trine of  laches  Intervenes.  This  doctrine  Is 
most  frequently  applied  in  mining  cases,  for 
the  reason  suggested  In  Patterson  v.  Hewitt, 
195  U.  S.  309,  25  Sup.  Ct  35,  49  L.  Ed.  214: 
"The  defense  of  laches,  which  prompted  the 
dismissal  of  the  bill  In  this  case,  has  so  often 
been  made  th^  subject  of  discussion  In  this 
court  that  a  citation  of  cases  Is  quite  unnec- 
essary. Some  degree  of  diligence  'In  bringing 
suit  is  required  under  all  systems  of  juris- 
prudence. In  actions  at  law,  the  question  of 
diligence  is  determined  by  the  words  of  the 
statute.  If  an  action  be  brought  the  day  be- 
fore the  statutory  time  expires,  it  will  be  sus- 
tained; if  a  day  after,  it  will  be  defeated. 
In  suits  in  equity  the  question  Is  determined 
by  the  circumstances  of  each  particular  case. 
The  statute  of  limitations  consorts  with  the 
rigid  principles  of  the  common  law,  but  is 
ill  adapted  to  the  flexible  remedies  of  a  court 
of  equity.  The  statute  frequently  works 
great  practical  injustice;  the  doctrine  of 
laches  never.  True,  lapse  of  time  is  one  of 
the  chief  ingredients;  but  there  are  others 
of  almost  equal  importance.  Change  in  the 
value  of  the  property  between  the  time  the 
cause  of  action  arose  and  the  time  the  bill 
was  filed,  complainant's  knowledge  or  ig- 
norance of  the  facts  constituting  the  cause 
of  action,  as  well  as  his  diligence  in  avail- 
ing himself  of  the  means  of  knowledge  with- 
in bis  control,  are  all  material  to  be  con- 
sidered upon  the  question  whether  the  suit 
was  brought  without  unreasonable  delay. 
*  *  *  It  thus  appears  that  the  right  of 
action  accrued  to  the  appellants  in  April, 
1885,  and  that  this  suit  was  not  begun  until 
eight  years  thereafter — in  1893.  Whether 
the  refusal  of  Hewitt  to  make  the  deeds  was 
right  or  wrong  is  not  material  here.  There  is 
no  doubt  from  the  findings  that  appellants 
had  DO  share  in  the  subsequent  development 
of  the  mine  or  the  discovery  of  the  ore  in  1890, 
and  that  it  was  through  the  efforts  and  per- 
severance of  the  defendants,  and  the  aid  they 
received  from  Fergusson,  that  they  Were  put 
in  possession  of  this  valuable  property.  If 
appellants  had  expected  a  share  in  this  prop- 
erty, they  should  either  have  brought  a  bill 
promptly  to  enforce  their  rigbts,  or  at  least 
contributed  their  proportionate  share  to  the : 
subsequent  work  and  labor,  and  the  expenses 
then  Incurred.  To  award  them  now  a  deed 
to  their  original  interest  in  the  property 
would  be  grossly  unjust  to  the  defendants,' 
through  whose  exertions  the  value  of  the 
property  was  discovered  and  the  mine  put  up- 


on a  paying  basis.  While  It  Is  true  the  court 
might  Impose  upon  the  appellants  the  pay- 
ment of  their  proportionate  share  of  labor 
and  expenses  as  a  condition  of  relief,  it  could 
not  comipensate  the  defendants  for  the  risk 
assumed  by  them  that  their  exertions  would 
come  to  naught  There  is  uo  class  of  property 
more  subject  to  sudden  and  violent  fluctua- 
tions of  value  than  mining  lands.  A  location 
which  to-day  may  have  no  salable  value  may 
in  a  month  become  worth  its  millions.  Years 
may  be  spent  in  working  such  property  ap- 
parently to  no  purpose,  when  suddenly  a  mass 
of  rich  ore  may  be  discovered,  from  which  an 
Immense  fortune  is  realized.  Under  such  cir- 
cumstances, persons  having  claims  to  sudi 
property  are  bound  to  the  utmost  diligence  in 
enforcing  them,  and  there  is  no  class  of  cases 
in  which  the  doctrine  of  laches  has  been  mors 
relentlessly  enforced."  Johnston  v.  Standard 
Mto.  Co.,  148  U.  S.  360.  13  Sup.  Ct.  585,  37 
L.  Ed.  480 ;  Great  Western  Min.  Co.  v.  Wood- 
mas,  etc.,  Co.,  14  Colo.  90,  23  Pac.  908;  Graff 
v.  Portland,  etc.,  Co.,  12  Colo.  App.  106,  54 
Pac.  854;  Rogers  ▼.  Van  Nortwlck,  87  Wla. 
414,  58  N.  W.  757. 

In  Ferrell  v.  Lord,  43  Wash.  667,  86  Pac 
1060,  this  court  said:  "There  is  no  inflexible 
rule  controlling  the  application  of  the  de- 
fense of  laches.  The  facts  and  circumstances 
of  each  case  must  govern  courts  of  equity 
in  permitting  said  defense  to  be  made.  The 
authorities  show  that,  while  lapse  of  time  is 
one  of  the  elements  to  be  considered  In  apply- 
ing this  equitable  defense  to  stale  claims,  It 
is  only  one,  and  that  it  Is  not  necessarily  the 
controlling  or  most  important  one.  Regard 
must  be  had  to  all  of  the  facts  and  surround- 
ing circumstances,  and  if  when  c/iref  ully  con- 
sidered, they  do  not  appeal  to  the  conscience 
of  the  chancellor,  on  behalf  of  a  claimant,  the 
defense  of  lacbes  should  be  allowed." 
.  This  case  falls  within  these  rules,  and  for 
the  reasons  suggested  the  Judgment  is  revers- 
ed, with  Instructions  to  dismiss  the  bill. 

RDDKIN,  C.  X,  and  FULLERTON,  GOSE; 
and  MORRIS,  JJ.,  concur. 


(U  Ariz.  198) 

TERRITORY  ex  rel.  GAINES,  Tax  Collectm; 

V.  COPPER  QUEEN  CONSOL. 

MINING  CO. 

(Supreme  Court  of  Arizona.     April  2,   1910l) 

1.  Taxation   ({  421*)  —  Assessment  Roti.— 
Description    or    Rbai.    EjStatb  —  MiNiNa 

Claims. 

Civ.  Code  1887,  par.  2652,  permits  the  as- 
sessor in  preparing  an  assessment  roll  to  de- 
scribe real  estate  by  common  designation  or 
name,  and  provides  that  the  description  shall 
be  sufficient  if  it  can  be  readily  identified  there- 
by. Held,  that  the  description  of  patented  min- 
ing claims  by  name  was  sufficient,  as  the  name 
of  such  a  claim  was  a  "common  designation  or 
name''  within  the  statute,  and  by  such  name  the 
real  estate  might  be  "readily  identified." 

fEd.    Note.— For   other   cases,    see   Taxation, 
Dec.  Dig.  §  421.»] 
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2.   TaXATIOH  (I  421*)— ASSESSlfBNT— PATKfTBB 

Mines. 

The  practice  of  assessing  patented  mines 
hj  name  has  obtained  too  long  In  tlie  territorr 
to  be  qoeationed. 

[Ed.    Note.— For  other   cases,   see  Taxation, 
Dec.  Dig.  I  421.*] 

8.  BviDKNCE  ({  29*)— Judicial  Noticb— Stat- 

CTB8— EXECUTIV*     GON8TBUCTIOIT  —  ASSESS- 
MENT OF  Taxes. 

The  practice  of  assessing  mining  claims  by 
name,  followed  for  a  long  time  without  question, 
ia  a  practical  construction  of  Civ.  Code  18S7, 
par.  26.^2,  as  to  the  mode  of  assessment,  of 
which  the  courts  may  take  judicial  notice. 

[Ed.    Note.— For   other   cases,  see    Eiridencc, 
Dec.  Dig.  f  29.*] 

4.  Taxatiom  (I  341*)— Assessment  or  Real 
Bbtatb. 

The  owner  of  real  estate  Is  entitled  to  a 
separate  assessment  In  tracts  or  parcels,  unless 
the  right  is  waived  by  a  list  returned  to  the 
assessor. 

[Bd.    Note.— For  other  cases,   see   Taxation, 
Cent  Dig.  }|  574-576 ;    Dec.  Dig.  |  341.*] 

5.  Taxation  (|  341»)— Assessment  of  Real 
EJstatb  —  I5SFFECT  OF  Retubniho  Pkopebtt 
E>N  Masse. 

By  returning  its  property  en  masse  a  min- 
ing company  waived  its  right  of  separate  assess- 
ment of  its  mines,  though  the  list  returned  was 
Dot  ▼erified  by  the  oath  of  its  superintendent. 

[Ed.    Note.— For  other   cases,    see   Taxation, 
Dec.  Dig.  I  341.*] 

6.  Taxation  ({  437*)— Assessment— EkiT7AU- 
zation  —  Entbt  of  Raise  on  Okioinal 
Roll— Effect  of  Omission. 

That  a  raise  in  an  assessment  made  by 
•  county  board  of  equalization  was  never  enter- 
ed by  the  clerk  on  the  original  roll,  as  required 
b^  Civ.  Code  1887,  par.  2654,  is  a  mere  omis- 
•ion,_  and  harmless ;  the  raise  having  been  first 
carried  into  the  tax  books  by  an  entry  on  the 
duplicate  roll. 

[Ed.   Note.— For  other  cases,   see   Taxation, 
Dec  Dig.  {  487.*] 

7.  Taxation  (i  515*)— Payment  of  Taxes- 
Real  Estate  —  Parcels  Separately  As- 
sessed. 

Civ.  Code  1887,  par.  2676  (Civ.  Code  1901. 
par.  3900),  provides  that  whenever  any  tax  is 
paid  to  the  collector,  he  shall  mark  toe  word 
Paid"  and  the  date  of  payment  in  the  duplicate 
roll,  opposite  the  name  of  the  person  or  desciip- 
tion  of  property  liable,  and  give  a  receipt  speci- 
fying the  amount  of  the  assessment,  the  amount 
of  tax,  amount  paid,  date  of  payment,  descrip- 
tion of  property  assessed  with  sufficient  certain- 
ty to  identify  it,  and  year  for  which  the  tax 
was  assessed,  but  that  no  tax  collector  shall 
receive  any  taxes  on  real  estate  for  any  portion 
less  than  the  least  subdivision  entered  on  the 
roU.  Held,  in  view  of  such  statute,  that  it 
was  a  fundamental  rule  in  this  state  that  a  tax- 
payer may  pay  on  any  one  of  parcels  separately 
assessed,  discharging  the  lien,  without  paying  on 
the  remainder. 

[Ed.   Note.— For  other  cases,   see   Taxation, 
Dec.  Dig.  i  615.*] 

&  Taxation  ({  469*)— Assessment— EiQnAi.i- 
zation. 

Under  Civ.  Code  1887,  par.  2654,  authoris- 
ing the  county  board  of  equalization  to  deter- 
mine whether  the  assessed  value  of  any  property 
is  too  small  or  too  great,  and  change  and  cor- 
rect the  same  by  addition  or  deduction,  the 
board  had  no  power  to  segregate  from  a  tract 
of  land  assessed  as  one  parcel  a  portion  there- 
of, and  impose  thereon  an  additional  assessment, 
without  first  determining  that  such  tract  was 


improperly  assessed  as  a  whole^  and  causing  It 
to  be  reassessed  and  raised  in  subdivisions,  so 
as  to  preserve  the  taxpayer's  right  to  discharge 
the  lien  of  taxes  on  such  of  the  several  separate 
tracts  as  he  might  elect. 

[Ed.    Note.— For   other   cases,   see   Taxation, 
Dec.  Dig.  I  460.*] 

9.  Taxation  (§  592*)— Bnfoboembnt  of  Lien 
— Pleading— Variance. 

Where,  in  a  proceeding  to  enforce  a  lien 
for  taxes  against  a  mining  company's  property, 
the  complaint,  which  set  forth  a  list  of  the  min- 
ing claims  assessed,  differs  from  the'  list  shown 
in  the  assessment  roll,  the  duplicate  assessment 
roll,  the  delinquent  assessment  roll,  and  the 
back-tax  book,  in  that  it  enumerates  claims 
omitted  from  such  rolls  and  book,  and  includes 
names  omitted  therefrom,  the  variance  is  such 
as  to  render  the  rolls  and  book  inadmissible 
thereunder. 

[Ed.    Note.— For  other  cases,   see   Taxation, 
Dec.  Dig.  §  592.*] 

10.  Taxation  (§  595*)— Enforcement  of  Lien 
—Nature  of  Action— Personal  Judgment. 

A  special  statutory  proceeding  under  tiaws 
1903,  Act  No.  92,  to  enforce  a  lien  for  taxes, 
is  an  action  quasi  in  rem  to  Sx  a  lien  on  specifio 
property,  and  no  personal  judgment  can  be  had, 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  505.*] 

11.  Statutes  (g  226*)— CoNOTRUcnow— Stat- 
ute Adopted  from  Other  State. 

In  case  of  a  statute  adopted  from  another 
state,  the  prior  construction  thereof  by  the 
courts  of  last  resort  of  that  state  is  controlling 
on  the  Supreme  Court  of  the  territory. 

[Ed.    Note.— For   other   cases,    see    Statntes, 
Cent.  Dig.  |  807 ;   Dec.  Dig.  {  226.*] 

12.  Taxation  (J  505*)— ESifobcement  of  Lien 
—Judgment  Differino  from  Complaint- 
Invalidity. 

Laws  1903,  Act  No.  92,  I  88,  provides 
that  the  judgment  in  a  proceeding  under  the 
act  to  enforce  a  lien  for  tases  shall  describe  the 
land  on  which  the  taxes  are  found  due,  state  the 
amount  and  interest  found  due  on  each  tract 
or  lot,  and  the  year  or  years  for  which  the  same 
are  due,  up  to  rendition  thereof,  and  decree  that 
the  lien  be  enforced,  and  the  real  estate,  or  so 
much  thereof  as  necess&ry,  be  sold,  and  that 
execution  shall  issue  thereon,  to  be  executed  as 
in  other  cases  of  judgment  and  execution,  and 
that  the  judgment  shall  be  a  first  lien  on  the 
land.  Held,  in  view  of  this  statute,  that  a 
judgment  in  an  action  to  collect  back  taxes, 
differing  from  the  complaint  in  describing  the 
property  sought  to  be  subjected  to  the  lien,  was 
void. 

[EM.    Note.— For   other   cases,  see   Taxation, 
Dec.  Dig.  i  596.*] 

13.  Appeal  and  Error  (i  1052*)— Harmless 
Error— Admission  of  Evidence. 

In  a  proceeding  to  enforce  a  lien  for  taxes, 
wherein  the  amount  in  suit  was  a  tax  on  the 
raise  in  defendant's  assessment,  the  admission 
of  assessment  rolls  and  a  tax  book,  ditferiug  from 
the  complaint  In  the  description  of  the  property, 
was  not  rendered  harmless  by  proof  that  tn 
amount  equivalent  to  the  tax  on  the  property 
as  originally  assessed  was  tendered  by  defendant 
in  full  payment,  for  the  purpose  of  bringing  suit 
to  enjoin  collection,  and  subsequently  paid  in 
course  of  suit,  and  credited  on  the  entire  tax 
claimed  to  be  due. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  t  1052.*] 

14.  Taxation  (S  592*)- Enforcement  of  Lien 
—Pleadino— Variance. 

Where,  in  a  proceeding  to  enforce  a  lien 
against  a  mining  company's  property,  wherein 
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the  amount  tB  rait  waa  a  tax  on  a  raise  in  it« 
assessment,  the  complaint  alleged  a  raise  of  (15 
claims  en  bloc,  proof  of  a  raise  on  eicht  thereof, 
on  which  alone  it  was  sousbt  to  foreclose  the 
lien,  was  a  substantial  variance. 

[Ei.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  592.*] 

Appeal  from  District  Court,  Cochise  Coun- 
ty ;  before  Justice  Fletcher  M.  Doan. 

Special  proceeding  by  the  Territory,  on  the 
relation  of  J.  N.  Gaines,  Tax  Collector  for 
the  County  of  Cochise,  against  the  Copper 
Queen  Consolidated  Mining  Company.  From 
a  Judgment  for  defendant,  aud  from  an  order 
denying  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

This  is  a  special  statutory  proceeding, 
brought  under  Act  No.  92  of  the  Laws  of  190.3 
of  the  territory  of  Arizona  to  enforce  a  lieu 
for  territorial  and  county  taxes  for  the  year 
1001  upon  the  property  described  iu  the  com- 
plaint, amounting,  with  interest  and  costs, 
to  the  Bum  of  $120,03g.3&,  on  the  8th  day  of 
June,  1904,  together  with  interest  thereon  at 
the  rate  of  10  per  cent,  per  annum  until  paid, 
and  the  further  sum  of  4  i>er  cent,  of  the 
amount  found  due  as  the  tax  collector's  fee, 
and  the  further  sum  of  25  per  cent,  upon  the 
amount  found  due  as  the  tax  attorney's  fee. 
The  case  was  tried  in  the  lower  court  without 
a  jury.  Judgment  was  entered  in  favor  of 
the  defendant  and  appellee,  that  the  plaintiff 
and  appellant  take  nothing  by  its  action,  and 
that  the  defendant  and  appellee  recover  its 
costs,  from  which  judgment  the  appellant 
has  prosecuted  this  appeal.  A  motion  for  new 
trial,  made  on  the  usual  statutory  grounds, 
was  denied.  Notice  of  appeal  from  the  judg- 
ment and  order  denying  new  trial  was  given, 
and  thereupon  this  appeal  was  perfected. 

The  facts  disclosed  by  the  evidence  are  sub- 
stantially as  follows:  ' 

During  the  time  provided  by  law  for  the 
assessment  of  property  for  territorial  and 
county  taxes  In  the  year  1901,  the  appellee 
listed  and  returned  to  the  assessor  of  Cochise 
county  for  assessment  certain  patented  claims 
belonging  to  the  appellee,  namely,  Atlanta, 
Ace  of  Spades,  Amazon,  Baxter,  Best  Piece, 
Copper  Queen,  Copper  Jack,  Copper  King, 
Copper  Prince,  Copper  Bullion,  Cumberland, 
Cave  (Dividend- Wedge-Ellle-Coon),  East  Side, 
Frank  Cogswell,  General,  Golden  Gate,  God- 
dard,  Gardner,  Hendricks,  Hayes,  Holbrook, 
Howell,  Harrison,  Iron  Monster,  Little  New 
Xork,  Little  Joker,  Lookout,  Mammoth,  Mai- 
Tina,  New  Tork,  Neptune,  North  Star,  Ophlr, 
Rucker,  Son  Rise,  Space,  Surprise,  Silver 
Spray,  Silver  Bear,  Sunrise,  Sunny  Side, 
Sacramento,  Tip  Top,  Triangle,  Uncle  Sam, 
Wade  Hampton,  Wood  Chopper,  White  Tail 
Deer,  Bisbee,  Bell  Isle,  Columbia,  Copper 
Monarch,  Copper  Crown,  Copper  Glol)e,  Cu- 
prite, Hardscrabble,  Keystone,  Lucky  Jack, 
Raymond,  Stars  and  Stripes,  South  View, 
Tack,  Union,  and  Virginia.  The  tax  list  so 
returned  appeared  uiwn  its  face  to  be  veriiied 


by  the  oath  of  the  superintendent  of  the  c  ^ 
ing  company,  but  was  in  fact  not  so  verlf-^ 
The  assessment  as  entered  and  sbowu  l;-. 
the  original  assessment  roll  is  as  foiiov;: 
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A  portion  of  the  claims  so  Included  ut  '■ 
no  sense  contiguous. 

At  a  meeting  of  the  county  board  of  *r^  ■ 
zation,  on  July  17,  1901,  the  assessed  n : 
tlou  of  the  property  of  appellee  was  e<]L..- 
by  an  Increase  on  the  mining  claims  tar-  •■ 

Silver    Spray   mine ^LOOO.'"'" 

Ilolbrook    mine l,00i"t,'»'  .' 


Hoist  and  improvements  thereon 

Copper  Queen  mine 

Copper  Ja<* 

Baxter  mine 

Atlanta    mine 

Dividend    mine 

Rucker   mine 


10.' 
50.  >' 

2."»V" 


Making  a  total  of $3.10ati> 

In  addition  the  personal  property,  ts3.< 
ery,  merchandise,  etc.,  was  increased  -  > 
sum  of  {353,895,  making  a  total  raise  ■:'  ^ 
4G4.80.'>.    Thereafter  the  rate  of  taxadc'-  '■ 
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county  and  territorial  purposes  was  duly 
fixed  and  levied  upon  all  of  the  taxable  prop- 
erty in  Cochise  county  at  $3.20  upon  each 
1100  of  valuation.  The  tax  so  levied  upon 
the  property  of  the  appellee  as  raised  amount- 
ed to  the  sum  of  $122,657.09.  Upon  this  in- 
crease being  made,  the  appellee  filed  an  in- 
junction suit  In  the  district  court  of  Cochise 
county,  prior  to  September,  1001,  to  enjoin 
the  collection  of  the  tax  upon  the  ground  that 
said  increase  had  been  fraudulently  made, 
and  that  it  was  an  overvaluation  of  its  prop- 
erty. It  therein  tendered  the  full  sum  of 
114,133.12,  being  the  amount  of  the  tax  upon 
all  of  Its  property,  real  and  personal,  upon 
the  assessment  for  said  year  prior  to  the  In- 
crease made  by  the  board  of  equalization.  The 
district  court  granted  an  injunction  against 
the  collection  of  that  portion  of  the  tax  here 
In  controversy  upon  the  payment  of  the  sum 
tendered  by  the  plaintlfr  of  $14,133.12,  and  al- 
so the  additional  sum  of  $9,589.20,  subsequent- 
ly paid,  which  was  the  amount  of  the  tax  upou 
the  increase  made  upon  certain  personal  prop- 
erty herein,  which  Increase  the  court  found  to 
be  valid.  The  court  in  said  suit  found  as  one 
of  Its  findings  of  fact  that  the  Increase  of  the 
board  of  equalization  upon  the  mining  claims 
was  not  based  upon  any  information  or  evi- 
dence had  or  obtained  by  them,  but  was  made 
arbitrarily  and  capriciously,  and  for  the  pur- 
pose of  Imposing  upon  the  plaintiff  an  unjust 
share  of  the  burden  of  taxation.  The  sum  of 
$14,133.12  80  paid  by  the  plaintiff  to  the  coun- 
ty for  the  tax  levied  upon  the  original  assess- 
ment, which  the  appellee  had  admitted  was 
due,  and  tendered  In  Its  injunction  suit,  was 
accepted  by  the  county  treasurer  and  ex  of- 
ficio tax  ct^ector  "on  account  of  any  moneys 
which  might  ultimately  be  determined  as  due 
from  said  company  for  its  tax  for  said  year." 
An  appeal  was  taken  by  the  county  from  this 
decree  to  this  court  The  opinion  reversing 
the  decree  jof  the  district  court  is  reported 
under  the  name  of  the  County  of  Cochise  v. 
Copper  Queen  Consolidated  Mining  Company, 
8  Ariz.  221,  71  Pac.  940  (opinion  on  rehear- 
ing, 8  Ariz.  459,  76  Pac.  595).  This  court 
there  held  that  the  only  remedy  against  ex- 
cessive taxation  at  that  time,  as  the  cause 
of  action  accrued  before  the  Revised  Stat- 
utes of'  1901  became  operative,  was  that  af- 
forded under  the  jurisdiction  of  a  court  of 
equity,  but  reversed  the  decree,  and  remand- 
ed the  case  for  new  trial,  on  the  ground  that 
the  complaint  was  defective  In  not  expressly 
averring  that  the  property  was  assessed  in 
excess  of  its  full  cash  value. 

Subsequent  to  the  rendition  of  this  decl- 
rion  an  effort  was  made  to  compromise  the 
claim  of  the  county,  and  an  agreement  of 
compromise  was  made  under  resolution  of 
the  board  of  supervisors  adopted  July  7,  1904, 
whereby  the  Copper  Queen  Company  agreed 
to  pay,  and  did  pay,  the  further  sum  of  $5,- 
061.44  in  full  settlement  of  the  taxes  for  the 
year  1901.     Thereupon  the  Injunction  suit 


was  dismissed  by  the  appellee.  This  $5,661.44 
so  paid  has  been  retained  by  the  county.  Sub- 
sequently a  proceeding  In  mandamus  was  in- 
stituted (Territory  ex  rel.  Clark,  Attorney 
General,  v.  Gaines,  Tax  Collector,  93  Pac. 
281)  to  compel  the  tax  collector  to  commence 
suit  against  the  Copper  Queen  Company  for 
the  collection  of  the  balance  of  the  tax  re- 
maining unpaid,  upon  the  ground  that  the 
compromise  so  made  was  unauthorized  and 
void.  This  court  held  that  the  board  of  su- 
pervisors had  no  authority  to  compromise 
said  tax,  and  granted  the  writ  This  action 
was  Instituted  pursuant  to  the  mandate. 

There  is  testimony  offered  tending  to  show 
that  the  raise  made  by  the  county  board  of 
equalization  was  not  based  upon  any  evidence 
of  the  value  of  the  claims  so  raised,  and  was 
in  fact  arbitrary.  The  appellee  also  offered  ev- 
idence which  was  uncontradicted  that  certain 
of  the  mines  which  were  thus  raised  were  as- 
sessed far  in  excess  of  their  full  cash  value. 
Inasmuch  as  It  has  not  been  necessary  to 
consider  the  question  of  the  admissibility  of 
this  evidence  under  the  defense  Interposed  by 
the  appellee,  it  is  not  necessary  to  further 
state  the  evidence  bearing  thereon. 

W.  G.  Gilmore,  Tax  Atty.  (Pickett  Bow- 
man &  Pickett  and  E.  S.  Clark,  Special  Coun- 
sel), for  appellant  E.  E.  EUluwood  and  Jnd- 
8on  &  Green,  for  appdlea 

LEWIS,  J.'  (after  stating  the  facts  as  above). 
The  description  of  the  65  patented  mining 
claims  of  the  appellee,  by  name,  as  found 
upon  the  original  assessment  roll,  was  sufB- 
cient  The  statute  then  In  force  (paragraph 
2652,  Bev.  St  1887)  provides:  "It  shall  be  the 
duty  of  the  assessor  to  prepare  a  tax  list  or 
assessment  roll,  •  •  •  In  which  bool^  or 
books  he  shall  set  down  in  separate  columns: 

•  *  •  Second.  All  real  estate  taxable  to 
each  Inhabitant  firm.  Incorporated  company 
or  association,  described  by  metes  and  bounds, 
or  by  common  designation  or  name.  If  situate 
within  the  limits  of  any  city  or  any  incor- 
porated town,  describing  by  lots,  or  fractions 
of  lots;  if  without  said  limits,  giving  the 
number  of  acres  as  nearly  as  can  convenient- 
ly be  ascertained,  and  the  location  and  town- 
ship where  situate;  all  Improvements  upon 
public  lands,  describing  as  nearly  as  pos- 
sible   the   location    of   such    improvements. 

•  •  •  Sixth.  The  total  value  of  all  prop- 
erty taxable  to  each,  •  •  •  and  the  de- 
scription of  real  estate  shall  be  sufficient  if 
the  same  can  be  readily  identified  thereby. 
The  Dame  of  a  mining  claim  is  a  "common 
designation  or  name"  within  the  meaning  of 
the  statute.  By  such  name  the  real  estate 
may  be  "readily  Identified."  There  can  be 
no  valid  location  of  a  mining  claim  without 
the  selection  of  a  name  therefor.  The  name 
must  be  inserted  in  the  location  notice,  Is  in- 
serted in  the  patent,  and  the  notice  and  pat- 
ent made  a  matter  of  public  record.     The 
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practice  of  aBsesslng  jyatented  mines  by  name 
haa  obtained  too  long  in  this  territory  to  be 
now  questioned.  This  mode  of  assessment  is 
a  practical  construction  of  ttie  statute,  of 
wlilcb  we  may  take  judicial  notice,  and  is  of 
weight  In  tbe  determination  of  the  validity 
of  an  assessment  so  made.  Copper  Queen 
Mining  Co.  v.  Territory,  9  Aria.  383,  84  Paa 
511. 

The  appellee  was  entitled  to  a  separate  as- 
sessment of  its  property  In  tracts  or^parccls, 
unless  It  waived  that  right  by  tbe  list  It  re- 
turned to  the  assessor.  The  appellant  con- 
tends that  tbe  appellee  is  estopped  by  the 
return  of  the  property  described  as  a  single 
tract  or  parcel  of  land  from  asserting  illegal- 
ity in  the  assessment  here  made  en  masse. 
There  Is  force  In  appellee's  argumMit  that 
there  Is  no  technical  estoppel  In  pais  plead- 
ed or  proven.  Centennial,  etc.,  Co.  ▼.  Juab 
County,  22  Utah,  395,  62  Pac.  1024.  Yet  the 
expression  Is  frequently  used  In  tax  cases. 
Inland  Lumber  Co.  t.  Thompson,  11  Idaho, 
508,  83  Pac.  936,  114  Am.  St  Rep.  274,  and 
cases  therein  cited.  The  Idaho  court  reaches 
the  conclusion  that  In  tax  cases  there  should 
be  a  liberal  application  of  the  principle  of 
estoppel  in  favor  of  npholding  and  enfor- 
cing an  assessment  against  the  taxpayer. 
Waiver  is  a  definitive  expression  applicable 
to  tbe  action  of  appellee  In  making  Its  list 
for  taxing  purposes.  Returning  Its  property 
en  masse  was  a  voluntary  relinquishment  of 
the  known  right  of  separate  assessment  The 
taxpayer  should  not  now  be  heard  to  com- 
plain. KisBlmmee  City  v.  Drought,  28  Fla. 
1,  7  South.  525,  23  Am.  SL  R^.  546.  Nor 
does  the  fact  that  tbe  list  returned  was  not 
verified  by  the  oath  of  the  superintendent  of 
the  mining  company  lessen  its  effect  as  such 
waiver.  It  Is,  nevertheless,  a  voluntary 
statement  by  tbe  appellee  of  the  manner  in 
which  Its  property  might  be  properly  assess- 
ed. State  ex  rel.  Smith  v.  Cooper,  Town 
Clerk,  69  Wis.  666,  18  N.  W.  438. 

The  most  important  question  raised  upon 
the  record  Is  as  to  the  validity  of  the  action 
of  the  board  of  supervisors,  sitting  as  the 
board  of  eqnallzation.  in  raising  the  assess- 
ment upon  8  of  the  group  of  65  claims  orig- 
inally assessed  en  masse,  In  amounts  varying 
from  $50,000  to  $1,000,000  each.  The  action 
of  the  board  of  equalization  in  making  this 
raise  is  disclosed  by  the  minutes  following: 

"In  the  matter  coming  "on  this  day  regu- 
larly to  be  heard  before  the  board  of  equali- 
zation pursuant  to  a  notice  heretofore  serv- 
ed upon  said  comi»ny  in  writing,  and  which 
notice  appears  In  the  minutes  of  said  board, 
and  in  which  said  notice  it  was  proposed  to 
change  and  correct  the  valuation  of  said  com- 
pany's property  as  the  same  appears  npon 
said  assessment  roll,  by  adding  thereto  the 
sum  of  $.3,464,805,  for  tbe  reason  that  tbe 
sura  fixed  In  said  assessment  roll  appears  to 
be  too  small;    and  this  being  the  day  and 


hour  fixed  In  said  notice  for  the  bearish  tsi 
pursuant  to  a  notice  so  given  Walt»  Dcu 
las,  superintendent  and  agent  of  said  as 
pany,  appeared  before  the  board  in  beia'ii 
said  company  and  made  statements  r^rdq 
said  valuations  and  bis  argumaitB  Is  i^e 
ence  thereto,  and  the  board  being  nov  hi 
advised  In  the  premises,  finds  it  necessaty  • 
add  to  the  assessed  valuation  of  the  pro;<^ 
of  said  company  on  tbe  assessment  n^.  ^i 
follows,  to  wit: 

Silver  Spray  mine $1,000.(KO  ■.!> 

Iloisting     works     and    improve- 
ments qn  said  mine .  50fff>  *' 

Holbrook   mine lJWO.'"'ii 

Hoist  and  improvements  tbereoa  1(M>'<'  '• 

Copper  Queen  mine SO.i>*J  i>. 

Copper  Jack  mine 50,000  i. 

On  buildings  and  other  improve 

ments SMW* 

On  Baxter  mine 2W(ni» 

On  Atlanta  mine 250.ft:''''V 

On  Dividend  mine SJSO.iX''  * 

On  Rucker  mine 200.<XO'." 

Stock  of  mdse.  in  C.  Q.  store  and 

warehouse   20S.S&'^ 

Surveying   instruments .  ?^''' 

Horses 4f<i  ' 

AssayinR   outfit fiK'A- 

Or  a  total  valuation  of $3.46iSe  '*: 

"Paragraph  2C54  of  the  Rerised  St»SH 
of  1887  provides:  •  •  •  •  The  board  i 
equalization  shall  have  power  to  detcntK 
whether  tbe  assessed  value  of  any  profen 
is  too  small  or  too  great,  and  may  dls:{< 
and  correct  any  valuation,  either  by  aiB4 
thereto  or  deducting  tberefrom,  if  tlw  sk 
fixed  In  the  assessment  roll  be  too  tntC  ' 
too  great,  whether  said  sum  waa  fixed  t?  ^ 
owner  or  the  assessor;  *  *  •  and  oe 
clerk  of  the  board  of  eqnallaatlon  dull  s'? 
upon  the  assessment  roll  all  tihanges  mi 
by  the  board.  During  the  sesslMi  at  ^ 
board  of  equalization  the  assessor  b1ii!I  i< 
present,  and  also  any  deputy  whoae  teQKC 
may  be  required  by  the  parties  appealii?  '> 
the  board,  and  they  shall  have  tbe  r^:  - 
make  any  statement  tOQChlng  aoch  sss^^- 
meut,  and  producing  evidence  rdatic;  ' 
questions  before  the  board,  and  tbe  bovj  '- 
equalization  shall  make  nse  of  an  otter  '-■ 
formation  that  they  can  gain  othertnse.  - 
equalizing  the  assessment  roll  of  the  cces:- 
and  may  require  the  assessor  to  enter  e:*- 
sucb  assessment  roll  any  otber  prsp-' 
which  has  not  been  assessed ;  and  tbe  is^^ 
ment  and  equalization  so  made  sliall  hav'*  "- 
same  force  and  efFect  as  if  made  by  C^  - 
sessor  before  the  delivery  of  the  assess:  t: 
roll  to  (by) 'him  by  (to)  the  cleric  of  the  »"- 
of  equalization.    •••'•• 

Tbe  raise  here  made  was  nev^  enter?^  ^ 
on  the  original  assessment  roll.  Tliis  '^ 
a  mere  omission,  and  harmless.  Wal  - 
Mining  Co.  v.  Territory,  9  ArlK.  373,  S4  F 
85.  The  raise  was  first  carried  Into  &i  '- 
books  by  an  entry  upon  the  duplicate  »:<* 
ment  roll  as  follows: 
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Disregarding  for  the  present  a  variation 
In  the  names  of  the  65  claims,  the  delin- 
quent tax  roll,  the  back-tax  book,  and  the 
back-tax  bill  substantially  conform  to  the  du- 
plicate assessment  roll,  except  as  to  certain 
entries  of  payments,  penalties,  and  interest. 
It  Is  apparent  from  an  examination  of  this 
roll  that  there  are  in  effect  two  assessments 
for  the  same  year  against  each  of  the  eight 
claims  raised.  One,  an  assessment,  commin- 
gles with  that  of  64  other  claims  en  bloc ;  the 
other,  separate  and  distinct  This  is  no  mere 
irregularity.  The  legality  of  the  original  as- 
sessment as  an  entirety  has  been  sustained 
solely  upon  the  ground  that  the  property  was 
so  returned  by  the  taxpayer.  The  board  dis- 
regarded such  return,  and  the  validity  of  its 
action  must  be  determined  under  the  statute 
alone.  It  might  be  argued  successfully  that 
had  the  board  of  supervisors  raised  the  as- 
sessment upon  the  group,  such  a  raise  would 
have  been  valid.  But  the  board  segregated 
from  the  group  certain  claims,  and  imposed 
thereon  an  additional  assessment  It  is  a 
fundamental  rule  of  taxation  in  this  terri- 
tory, that  a  taxpayer  may  pay  upon  any  one 
of  parcels  separately  assessed,  discharging 
the  lien  thereon,  without  paying  upon  the 
remainder.    Paragraph  2G70,  Uev.  St.  1887. 

Judge  Oooley  says:  "When  two  parcels  are 
owned  by  the  same  person,  if  the  statute  re- 
quires a  separate  assessment,  obedience  to 
the  requirement  Is  essential  to  the  validity  of 
the  proceedings.  It  cannot  be  held  in  any 
case-  that  It  Is  unimportant  to  the  taxpayer 
whether  this  re<iuirement  is  complied  with 
or  not  Indeed  it  is  made  solely  for  his  bene- 
fit ;  it  being  wholly  immaterial,  so  far  as  the 
Interest  of  the  state  Is  concerned,  whether 
separate  estates  are  or  are  not  separately  as- 
sessed. And  where  a  requirement  has  for  its 
sole  object  the  benefit  of  the  taxpayer,  the 
necessity  for  a  compliance  with  it  cannot  be 
made  to  depend  upon  the  circumstances  of  a 
particular  case,  and  the  opinion  of  a  court  or 
jury  regarding  the  importance  of  obedience 
to  it  In  that  instance.  That  method  of  con- 
struing statutes  would  abolish  all  certainty." 
Cooley  on  Taxation,  p.  735.  By  the  action  of 
which  complaint  is  made  here,  the  board  de- 
prived the  appellee  of  this  right  Upon  the 
raise  being  made  it  bad  the  legal  right  to  de- 
termine upon  which.  If  any,  of  the  claims 
so  raised  it  would  pay.  If  it  determined  to 
pay  upon  none,  it  was  netertheless  obliged  to 
p*y  a  portion  of  the  tax  thereon  if  it  exer- 
cised its  right  to  pay  upon  the  57  claims  re- 
maining, for  the  tax  collector,  under  para- 
graph 2676,  supra  (re-enacted,  paragraph  3900, 
Rev.  St.  1901),  could  not  receive  the  tax  up- 
.  on  less  than  the  entire  65  claims;  that  being 
the  least  subdivision  appearing  on  the  assess- 
ment roll.  If  it  determined  to  pay  upon  one 
or  more  of  the  8  so  raised,  and  to  abandon 
the  remainder,  it  would  have  to  pay  the  tax 
upon  the  raise,  together  with  the  tax  upon 
the  entire  65  claims  as  originally  assessed. 
The  undisputed  testimony  discloses  that  these 


claims  were  noncontiguous.  In  instances  which 
would  have  invalidated  an  original  assess- 
ment except  for  the  return.  The  board  In 
raising  this  assessment  disregarded  the  origi- 
nal classification,  which  has  been  held  good 
as  against  the  appellee  solely  by  reason  of  its 
return.  The  l)oard  of  supervisors,  sitting  as 
a  board  of  equalization,  had  no  power  under 
paragraph  2654  of  ttie  Revised  Statutes  of 
1887  to  s^regate,  from  a  tract  of  land  re- 
turned and  assessed  as  one  parcel,  a  portion 
thereof  and  impose  thereon  an  additional  as- 
sessment, without  first  determining  that  such 
tract  was  improperly  assessed  as  a  whole, 
and  causing  such  tract  to  be  reassessed  and 
raised  in  subdivisions  In  such  manner  as  to 
preserve  the  right  of  the  taxpayer  to  dl«- 
pbarge  the  lien  of  taxes  upon  such  of  the 
several  separate  tracts  as  he  might  elect 

The  question  here  determined  was  neither 
presented  nor  considered  in  the  case  of  Coun- 
ty of  Cochise  V.  Copper  Queen  Company,  8 
Ariz.  221,  71  Pac.  946.  Upon  the  trial  of  the 
case,  the  court  received  all  evidence  offered 
subject  to  the  various  objections  made  there- 
to. To  the  offers  by  the  plaintiff  of  the  as- 
sessment roll,  the  duplicate  assessment  roll, 
the  delinquent  assessment  roll,  and  the  back- 
tax  book,  the  defendant  objected  upon  the 
ground  of  a  variance  from  the  allegations  of 
the  complaint  The  list  of  mining  claims  set 
forth  in  paragraph  4  of  the  complaint  is  as 
follows:  "Sixty-five  (65)  patented  mining 
claims  near  BIsbee,  Ariz.,  as  follows:  Atlan- 
ta, Ace  of  Spades,  Amazon,  Baxter,  Beet 
Piece^  Copper  Queen,  Copper  Jack,  Copper 
King,  Copper  Prince,  Copper  Bullion,  Cum- 
berland, CcLYe,  Dividend  Wedge,  EUie  Coon. 
East  Side,  Frank  Cogswell,  General,  Golden 
Gate,  Goddard,  Gardner,  Hendricks,  Hayes, 
Holbrook,  Howell,  Harrison,  Iron  Monster, 
Little  New  Tork,  Lookout,  Mammoth,  Mal- 
vlna.  New  York,  Neptune,  North  Star,  Ophlr, 
Rucker,  Sun  Rise,  Space,  Surprise,  Silvw 
Spray,  Silver  Bear,  Sunny  Side,  Sacramento, 
Tip  Top,  Triangle,  Uncle  Sam,  Wade  Hamp- 
ton, Wood  Chopper,  White  Tail  Deer,  Bisbee, 
Belle,  Isle,  Columbia,  Copper  Monarch,  Cop- 
per Crown,  Copper  Globe,  Cuprite,  Hardscrab- 
ble.  Keystone,  Lucky  Jack,  Raymond,  Stars 
and  Stripes,  South  View,  Tack,  Union,  Vir- 
ginia"— said  mining  claims  consisting  of  636 
acres,  thiis  naming  65  claims.  It  differs  from 
the  list  shown  in  the  assessment  roll  in  this: 
It  names  the  "Dividend  Wedge,"  the  "Howell," 
the  "Belle"  and  the  "Isle,"  which  are  omitted 
from  the  assessment  roll;  and  It  omits  the 
"Dividend,"  the  "Wedge,"  the  "Powell,"  the 
"LltUe  Joker,"  the  "Sunrise,"  and  the  "BeUe 
Isle,"  all  of  which  are  included  in  the  assess- 
ment roll ;  it  names  only  65  claims,  whereas 
the  assessment  roll  names  67.  Disregarding 
the  discrex>ancy  in  the  naming  of  the  Divi- 
dend Wedge  and  the  Belle  Isle  as  a  m^re  mat- 
ter of  punctuation  and  the  writing  of  Sun 
Rise  as  a  compound  name,  the  error  in  the 
names  "Howell"  and  "Powell"  and  the  men- 
tion of  the  Little  Joker  claim  in  the  assess- 
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meet  list  l8  a  material  variance  vrblA  would 
render  the  asBessmeut  Ust  Inadmissible  In 
proot  at  the  aUegatlona  of  the  complaint 
Aealn  the  complaint  differs  from  the  llat 
shown  in  the  duplicate  aaseBsment  roll  In 
this:  It  names  the  "Howell,"  the  "Dividend 
Wedge,"  the  "Belle"  and  the  "Isle,"  all  of 
which  are  omitted  from  the  duplicate  assesa- 
ment  roll;  and  It  omlta  the  "Powell,"  the 
"Dividend,"  the  "Wedge,"  and  ;the  "Belle 
Isle,"  all  of  which  are  included  in  the  dupli- 
cate assessment  roll.  The  variance  disclosed 
renders  the  roll  inadmissible  under  the  com- 
plaint Again  It  differs  from  the  list  con- 
tained in  the  delinquent  roll  in  this:  It  names 
the  "Dividend  Wedge^"  the  "Howell,"  and 
the  "Silver  Bear,"  all  of  which  are  omitted 
from  the  delinquent  roll,  and  it  omits  the 
"Dividend,"  the  "Wedge,"  and  the  "Powell," 
all  of  which  are  Included  in  the  delinquent 
roll.  The  delinquent  roll  is  therefore  inad- 
missible. And,  finally,  the  back-tax  book  is 
inadmissible  under  the  objection  made,  for 
tiie  complaint  differs  from  the  list  in  the 
back-tnx  book  In  this:  It  names  the  "Divi- 
dend Wedge,"  the  "Howell,"  the  "Silver  Bear," 
the  "Belle,"  and  the'  "Isle,"  all  of  which  are 
omitted  from  the  back-tax  iMok,  and  it  omits 
the  "Dividend,"  the  "Wedge,"  the  "Powell," 
and  the  "Belle  Isle,"  all  of  which  are  includ- 
ed in  the  back-tax  book. 

The  importance  of  the  objections  here  con- 
sidered is  rendered  more  apparent  by  a  con- 
sideration of  the  natnre  of  the  action.  It  Is 
an  action  quasi  in  rem  to  fix  a  lien  upon  spe- 
dflc  property.  No  personal  Judgment  can  be 
had.  The  statute  (section  88,  Act  .No.  92, 
Laws  1903)  provides:  "The  Judgment  if 
against  the  defendant  shall  describe  the  land 
upon  which  the  taxes  are  found  to  be  due, 
shall  state  the  amount  of  taxes  and  interest 
found  to  be  due  upon  each  tract  or  lot  and 
the  year  or  years  for  which  the  same  are 
due,  up  to  the  rendition  thereof,  and  shall 
decree  that  the  lien  of  the  territory  be  en- 
forced and  that  the  real  estate  or  so  much 
thereof  as  may  be  necessary  to  satisfy  such 
Judgment  interest  and  costs,  be  sold,  and  ex- 
ecution shall  be  Issued  thereon,  which  shall 
be  executed  as  in  other  cases  of  Judginent 
and  execution,  and  said  Judgment  shall  be  a 
first  lien  upon  said  land."  This  statute  was 
adopted  from  Missouri,  and  the  prior  con- 
struction thereof  by  the  courts  of  last  resort 
of  the  state  of  Missouri  Is,  under  well-estab- 
lished principles,  controlling  upon  us.  A 
Judgment  in  an  action  to  collect  back  taxes, 
differing  from  the  complaint  in  the  descrip- 
tion of  the  property  sought  to  be  subjected  to 
the  lien  of  such  tax,  is  void.  M  liner  v.  Ship- 
ley (1888)  94  Mo.  106,  7  S.  W.  175 ;  Vaughan 
V.  Daniels  (1899)  98  Mo.  230,  11  S.  W.  573; 
O'Day  V.  McDanlel  (1904,  subsequent  to  the 
passage  of  Act  No.  92)  181  Mo.  529,  80  S.  W. 
895. 

Nor  is  the  admission  of  this  evidence  rend- 
ered harmless  by  the  proof  that  an  amount 


eqolvalant  to  the  tax  npon  the  property  as 
originally  assessed  was  tendered  by  the  ai>- 
pellee  in  fnll  payment  of  its  tax,  for  the  pur- 
pose of  bringing  a  suit  In  equity  to  enjoin 
the  collection  of  the  tax  upon  the  various 
raises,  and  subsequently  paid  to  the  connty 
in  the  course  of  suit  and  credited  by  it  np- 
on the  entire  tax  clalaied  to  be  du&  Assam- 
Ing  that  it  was  paid  and  accepted  as  a  dis- 
cbarge of  the  original  tax,  as  appellant  now 
contends  was  the  fact  the  amount  now  in 
suit  Is  the  tax  upon  the  raise.  Without  a 
valid  original  assessment  there  could  be  no 
raise.  The  fact  of  payment  of  .the  original 
tax  does  not  dispense  with  the  necessity  of 
proof  of  an  assessment  admissible  under  the 
facts  alleged  In  the  complaint 

The  defendant  also  objected  npon  the 
ground  of  variance  to  proof  of  the  action  of 
the  board  of  equalization  as  disclosed  by  the 
minutes  of  its  meetings.  Upon  the  introduc- 
tion of  the  various  exhibits  showing  the  sei>- 
arate  raises  of  each  of  the  eight  claims  there- 
in mentioned,  the  defendant  renewed  this 
objection.  To  determine  whether  or  not  the 
variance  la  material,  the  allegations  of  the 
complaint  must  be  examined.  Paragraph  4' 
of  the  complaint  contains  the  only  descrip- 
tion of  the  property  sought  to  be  subjected  to 
the  tax  lien.  So  far  as  essential  the  allega- 
tion is  "Sixty-flve  (05)  patented  mining  claims 
pear  Bisbee,  Ariz,  [then  follows  the  list  by 
name  as  hereinabove  set  forth],"  said  mining 
claims  consisting  of  636  acres  assessed  at 
$3,180.  In  paragraph  6  appears  the  allega- 
tion as  to  the  raise,  namely,  "To  the  valua- 
tion of  the  patented  mines  and  improvements 
$3,260,000."  In  paragraph  14  the  pleader  al- 
leges the  amount  due,  "all  of  which  Is  a  lien 
upon  the  lands  and  real  estate  owned  by  and 
assessed  against  said  Copper  Queen  Consoll- 
'  dated  Mining  Company  for  the  year  1901,  as 
herelnaboye  set  forth."  Nowhere  la  there  a 
reference  to  the  specific  raise  upon  the  eight 
claims  against  which  the  lien  Is  now  assert- 
ed, nor  is  there  a  further  description  thereof. 
The  prayer  of  the  complaint  was  originally 
for  a  foreclosure  of  the  alleged  lien  against 
the  tract  of  6S  claims  as  an  entirety.  By 
leave  of  the  conit,  subsequent  to  the  admis- 
sion of  the  evidence  under  consideration,  the 
prayer  was  amended  to  read:  "That  the 
said  Judgment  and  whole  thereof  be  adjudg- 
ed and  decreed  to  be  the  fi^st  and  paramount 
lien  upon  such  of  the  aforesaid  described 
lots,  tracts,  and  parcels  of  land  and  real  es- 
tate as  the  court  may,  from  the  proof,  ad- 
Judge  to  be  subject  to  a  lien  for  said  taxes  in 
favor  of  the  territory  of  Arizona."  There 
was,  however,  no  amendment  of  the  allega- 
tions of  fact  upon  which  relief  was  sought 
The  complaint  therefore  alleges  a  raise  of  the 
65  claims  en  bloc.  The  proof  of  raise  upon  8 
of  the  65  claims,  upon  which  alone  it  is  now 
sought  to  foreclose  the  lien  Is  a  substantial 
variance. 

The  trial  court  did  not  err  In  rendering  and 
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entering  Judgment  for  the  defendant     The 
Judgment,  therefore,  is  affirmed. 

KENT,  a  J.,  and  CAMPBELL   and  DOB, 
JJ,,  concur. 


(4g  Colo.  42) 
HEBRT  ▼.  RIDE7N0UR-RATMOND  GRO- 
CER CO. 
(Supreme  Court  of  Colorado.     May  2,   IdlCXi) 

1.  Sales   (|  363*)  —  Plack  of  Delivkbt  — 

Passing   of  Titlk— Questions   fob  Jubt. 

In  an  action  for  ^oods  sold,  the  questions 

as  to  the  place  of  delivery  and  when  the  title 

passed,  if  at  all,  to  defendant,  held,  under  the 

eyidence,  for  the  jury. 
[SSd.  Note.— For  other  cases,  see  Sales,  Cent. 

Dig.  {  1064;    Dec.  Dig.  {  363.*] 

2k  Tbiai,  ({|  139,  140*)— PBOviwcii  or  Cocbt 
AND  Jubt— Weiodt  o»  Rvidencb — Cbkdi- 
BiLiTT  OF  Witnesses. 

The  Jury  are  the  sole  Judges  of  the  weight- 

of  the  evidence  and  of  the  credibility  of  the 

witnesses. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

Dig.  fS  332,  334;   Dec.  Dig.  If  139,  140.*] 

8.  Sales  (|  161*)— Place  ofDelivebt. 

Where  the  seller  delivered  to  a  carrier 
goods  consigned  to  the  buyer  without  specific 
directions,  and  a  bill  of  lading  was  sent  to  a 
third  party,  who  took  the  buyer's  order,  for  the 
buyer,  and  was  received  by  the  latter,  and  the 
prepayment  of  the  freight  by  the  seller  was  not 
for  the  purpose  of  retaining  title,  delivery  to 
the  carrier  was  a  delivery  to  the  buyer;  there 
l>eing  no  agreement  as  to  the  place  of  delivery. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  (  S77;   Dec.  Wg.  {  161.*] 

4.  Payment  (|  82*)— Rbcovebt  of  Patments 

— Voluntabt  Payment. 

A  buyer,  who,  with  full  knowledge  of  ail 
the  facts,  and  that  goods  shipped  to  him  hare 
been  lost  voluntarily  pays  a  disputed  bill  there- 
for, cannot  recover  back  the  money  by  counter^ 
claim  or  otherwise. 

[Bd.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  H  254-266;    Dec.  Dig.  %  82.*] 

6.  Appeal  and  Ebbob  (|  1002*)— Vebdict— 

Conclusiveness. 

A  verdict  on  conflicting  evidence  is  con- 
clusive on  appeal. 

I'EA.  Note. — For  other  cases,  see  Appeal  and 
Bnor,  Cent  Dig.  {  3935;   Dea  Dig.  f  1002.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver ;  Booth  M.  Malone,  Judge. 

Action  by  the  Ridenour-Raymond  Grocer 
Company  against  Harry  A.  Heert,  doing  busl- 
nefls  as  the  Colorado  Cigar  Company.  From 
the  Judgment  defendant  appeals.     Affirmed. 

Alfred  Muller,  H.  H.  Hlndry,  and  Artbnr 
F.  Friedman,  for  appellant  Davis  &  Whit- 
ney, for  appellee. 

MUSSBB,  J.  The  issues  In  this  case  were 
on  a  counterclaim  of  the  appellant  who  was 
defendant  below,  against  the  appellee  as 
plaintiff.  In  the  year  1903  the  defendant 
was  engaged  in  the  tobacco  business  In  Den- 
ver. During  the  summer  he  spent  most  of 
bia  time  In  the  mountains,  and  his  business 
was  conducted  by  bis  bookkeeper,  who  order- 
ed goods,  drew  checks,  and  appears  to  have 


had  general  authority,  subject  to  such  in- 
structions as  were  given  him  by  defendant, 
who  came  down  once  or  twice  a  month.  Dur- 
ing the  same  spring,  the  defendant  personally 
and  by  bis  bookkeeper,  had  purchased  from 
the  pInintifT  several  shipments  of  tobacco, 
called  "drop  shipments."  The  plaintiff  took 
the  orders  and  sent  them  to  the  manufactur- 
er. The  latter  shipped  the  tobacco,  .consign- 
ed to  the  defendant  at  Denver,  and  prepaid 
the  freight  It  was  the  understanding  In 
such  cases  that  what  the  parties  termed .  a 
"bill  of  lading"  would  be  sent  to  plaintiff 
and  by  It  delivered  to  the  defendant  The 
manufacturer  ofTered  to  purchasers  of  such 
shipments  premiums  In  cigars.  Certlflcntes 
of  such  premiums  were  sent  to  the  defendant, 
who  surrendered  such  certificates  to  the 
plaintiff  and  received  the  premiums.  About 
June  Ist  the  defendant  purchased  from  the 
plaintiff  a  drop  shipment  of  tobacco.  The 
evidence  indicates  that  this  purchase  was 
made  by  the  bookkeeper.  The  plaintiff  sent 
the  order  to  the  manufacturer.  The  latter 
delivered  the  tobacco  to  a  railroad  company 
at  St  Louis,  consigned  to  the  defendant  at 
Denver,  and  prepaid  the 'freight  The  ship- 
ment was  lost  In  a  flood  In  transit  and  never 
reached  the  defendant  In  July  the  book- 
keeper filed  a  claim  against  the  railroad  com- 
pany for  this  shipment  of  tobacco,  and  the 
defendant  afterwards  ratified  the  filing  at 
this  claim.  The  defendant  could  not  remem- 
ber whether  he  had  received  a  bill  of  lading 
for  this  particular  shipment  though  there 
was  evidence  from  which  the  Jury  might  be- 
lieve that  he  bad  received  the  usual  blU  of 
lading  in  due  course  and  had  filed  it  with  his 
claim  against  the  railroad  company. 

At>out  the  1st  of  July,  the  plaintiff  present- 
ed its  monthly  bill  for  June  to  the  defendant 
which  included  the  lost  shipment  The 
amount  of  this  shipment  was  taken  out  by 
defendant  and  the  balance  paid.  The  plain- 
tiff again  included  this  lost  shipment  In  its 
July  bill  presented  In  August  and  it  was 
paid.  The  defendant  testified  that  he  in- 
structed his  bookkeeper  not  to  pay  for  thla 
lost  shipment;  but,  contrary  to  such  instruc- 
tion, the  bocdckeeper  did  pay  it  He  furth^ 
testified  that  as  soon  as  he  came  to  Denver 
In  September  and  ascertained  that  it  had 
been  paid,  be  notified  the  plaintiff  that  It 
bad  been  paid  by  mistake  and  against  instruc- 
tions and  demanded  back  the  money.  The 
bookkeeper  testified  that  the  defendant  con- 
cluded he  would  uave  to  pay  for  the  lost 
shipment  and  instructed  the  bookkeeper  to 
pay  It  The  defendant  testified  that  he  did 
not  know  whether  he  received  and  accepted 
the  premium  cigars  for  this  particular  shlp- 
mextt  or  not;  but  there  was  evidence  that 
would  warrant  the  Jury  in  I>elleving  that  he 
had  obtained  them.  The  defendant  testified 
that  tills  particular  shipment  was  to  be  deliv- 
ered at  Denver.    It  is  now  claimed  that  this 
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testimony  as  to  the  place  of  delivery  stands 
uncontradicted  lu  the  record.  Of  course,  if 
there  was  a  special  agreement  to  deliver  the 
tobiicco  at  Denver,  the  plaintiff  could  not 
recover  the  purchase  price  of  defendant  un- 
til It  was  so  delivered  to  him.  It  Is  true 
that  this  testimony  la  the  only  direct  teetl- 
mouy  in  the  record  as  to  the  place  of  deliv- 
ery. However,  on  the  other  hand,  the  sales- 
man who  made  the  sale  for  plaintiff,  in  his 
testimony,  claims  to  state  all  that  was  said 
at  the  time  of  the  sale,  and  there  is  no  men- 
tion in  his  testimony  that  any  particular 
place  of  delivery  was  designated.  The  de- 
fendant was  away  most  of  the  time,  did  not 
make  this  particular  purchase,  and  did-  not 
apiiear  to  have  been  present.  The  jury  may 
have  thought  that  he  was  not  in  a  position  to 
state  facts,  that  what  he  did  say  was  a  con- 
clusion drawn,  and  that,  while  he  may  have 
been  honest  in  his  conclusion,  he  might  be 
mistaken.  The  claim  of  defendant  against 
the  railroad  company  persistently  followed 
up,  short  of  a  suit,  is  at  variance  with  de- 
fendant's testimony,  for,  if  the  lost  goods  had 
not  been  delivered  to  him  as  agreed  upon, 
Ite  had  no  claim  against  the  railroad  com- 
rmny.  The  testimony  of  the  bookkeeper  that 
the  defendant  directed  payment  for  the  lost 
fhipment  is  at  variance  with  defendant's  tes- 
rlniony  that  the  goods  were  to  be  delivered 
:o  him  at  Denver,  for,  if  the  goods  were  to 
)e  delivered  to  him  at  Denver,  why  should 
le  pay  for  them  before  delivery  and  at  a 
lime  when  It  was  certain  they  would  not  be 
lelivered?  All  these  facts  and  circumstances, 
ind  others  that  might  be  mentioned,  tended 
n  some  degree  to  overthrow  or  weaken  the 
esttmony  of  defendant  as  to  the  place  of 
lei  1  very. 

Some  authorities  say  that  the  prepayment 
>f  the  freight  affords  some  evidence  that 
he    manufacturer  intended  to   retain   title 

0  the.  tobacco  until  it  reached  its  destination. 
fcLaughltn  v.  Marston,  78  Wis.  670.  47  N. 
V.  1058 ;  Nelmeyer  Lumber  Co.  v.  B.  &  M.  R. 
I.  Co.,  54  Neb.  321,  74  N.  W.  670,  40  L.  R. 
L.  534. 

This  evidence,  however,  may  have  been 
vercome  In  the  minds  of  the  Jury  by  other 
acts  and  circumstances.  Fot  instance,  these 
rnp  shipments  were  special  sales  at  special 
rices,  for  a  limited  period,  and  were  fully 
xplalned  to  the  defendant  and  his  book- 
eeper.     It  appears  from  the  evidence  that, 

1  addition  to  the  prepayment  of  freight,  the 
lanufacturer  offered  to  the  purchaser  of 
rop  shipments  preniinms  In  cigars,  and  the 
urchaser  obtained  the  tobacco,  the  freight 
nd  the  premium  cigars  for  the  special  price 
nmed.  The  prepayment  of  freight  seems 
>  have  been  made,  not  for  the  purpose  of 
staining  title  in  the  manufacturer  or  the 
'afntlff,  but  for  the  same  purpose  as  the 
•emlvan  cigars,  namely,  to  induce  a  pur- 
lase.  It  was  also  thoroughly  understood 
lat.  when  the  tobacco  was  consl-med  by  the 
nuufacturer  to  the  defendant  the  plaintiff 


would  have  no  control  over  It,  and  under  aio 
circumstances  was  It  to  be  diverted  to  the 
plaintiff,  yet  it  was  the  plaintiff  who  was 
to  pay  the  manufacturer  for  it  When  the 
manufacturer  consigned  It  as  agreed  upon, 
the  plaintiff  lost  all  control  of  the  tobacco 
and  was  liable  to  the  manufacturer  for  its 
price.  On  the  whole,  therefore,  the  evidence 
as  to  the  place  of  delivery,  and  when  the 
title  passed  to  the  defendant,  if  it  did  pass, 
leaves  that  guestlon  in  doubt  and  It  was 
properly  for  the  Jury.  The  jury  were  the 
sole  Judges  of  the  weight  of  the  evidence 
and  the  credibility  of  the  n-itnesses.  From 
the  evidence,  they  could  conclude  that  there 
was  no  special  agreement  as  to  the  place  of 
delivery;  that  the  prepayment  of  the  freight 
was  not  for  the  purpose  of  retaining  title; 
that  the  tobacco  was  delivered  to  a  common 
carrier  at  St  Louis,  consigned  to  the  de- 
fendant without  specific  directions  or  con- 
tract differing  from  ordinary  uses;  and  that 
a  bill  of  lading  was  sent  to  the  plaintiff  for 
the  defendant  and  received  by  the  latter. 
If  the  Jury  so  concluded,  there  was  present- 
ed a  situation  whereby  the  delivery  of  the 
tobacco  to  the  railroad  company  at  St.  Louis 
was,  in  law,  a  delivery  to  the  defendant  and 
he  then  became  the  owner  thereof.  Gary  v. 
Williams,  47  Colo.  — ,  107  Pat  219;  West- 
man  Merc.  Co.  v.  Park,  2  Colo.  App.  545,  31 
Pac.  945;  Nelmeyer  Lumber  Co.  v.  B.  &  M. 
R.  R.  Co.,  54  Neb.  321.  74  N.  W.  670,  40  L. 
R.  A.  634;  L.  S.  &  M.  S.  Ry.  Co.  v.  Live  Stock 
Bank,  178  111.  506,  S3  N.  B.  326;  Kelsea  v. 
Ramsey  &  Gore  Mfg.  Co.,  66  N.  J.  Law,  320, 
26  Atl.  907,  22  L.  R.  A.  416;  Benjamin  oi» 
Sales  (7th  Ed.)  {  181. 

There  Is  another  phase  of  the  evidence 
upon  which  the  Jury  was  Instrncted,  and  from 
which  it  could  fairly  conclude  that  a  situa- 
tion existed  at  variance  with  the  allegations 
of  defendant's  counterclaim  and  with  hi» 
testimony,  and  that  Is  with  reference  to  the 
l>ayment  for  the  tobacco.  According  to  the 
testimony  of  the  bookkeeper,  defendant  paid 
for  the  lost  shipment  voluntarily,  with  fulf 
knowledge  of  all  the  facts  and  circumstances 
and  at  a  time  when  he  knew  it  was  lost. 
If  a  person  pays  a  disputed  bill  under  such 
circumstances,  he  cannot  recover  the  money 
back  by  counterclaim  or  otherwise.  Lewis 
V.  Hughes,  12  Colo.  208,  212,  20  Pac.  021; 
Steck  V.  Irrigation  Co.,  4  Colo.  App.  323,  35 
Pac.  919;  22  Ency  of  Law  (2d  Ed.)  609;  30 
Cy&  1298. 

Upon  conflicting  evidence,  therefore,  the 
Jury  found  against  the  contentions  of  the  de- 
fendant, and  their  verdict  is  conclusive.  In 
his  brief,  the  defendant  objects  to  several  In- 
structions given  by  the  court  mainly  on  the 
grounds  that  some  of  the  instructions  were 
not  based  upon  any  evidence  in  the  case, 
and  that  several  of  them  were  based  alone 
upon  the  evidence  favorable  to  plaintiff.  It 
would  not  be  profitable  to  analyze  these 
Instructions  and  go  at  length  into  the  evi- 
dence   to   show    that    these   objections   are 
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not  wdl  taken. ,  A  mere  reading  of  the  rec- 
ord discloses  that  the  Instructions  are  has- 
ed  upon  evidence.  That  the  theory  of  the 
case  from  the  Tlewpolnt  of  defendant  and 
the  evidence  In  his  behalf  were  fully  covered 
by  the  Instmctlons  will  be  disclosed  by  read- 
ing all  the  instructlous  given. 

Finding  no  error  In  the  record  against  the 
defendant,  the  Judgment  Is  affirmed. 

Judgment  affirmed. 

STEELE,  a  J.,  and  BAILEY.  J^  concur. 


<48  Colo.  1,  654) 

BUFFINGTON  v.  SUSSEX  REAL  ESTATE 
&  INVESTMENT  CO. 

(Supreme  Court  of  Colorado.    May  2, 1910.) 

1.  Triai.  ({  166*)— NoHSurr— SOFnoiERCT  o» 

EVIDKNCB. 

To  sustain  a  motion  for  a  nonsuit,  the 
court,  looking  at  the  evidence  in  the  most  fa- 
vorable light  for  the  plaintiff  in  which  the  jury 
would  be  at  liberty  to  view  it,  must  be  nble  to 
say  that  there  is  no  evidence  which  would  jus- 
tify a  verdict  for  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  374;   Dec.  Dig.  i  165.*] 

2.  Landlobd  ard  Tenant  (t  233*)— Repaibs 

— SUFFICIENCT  OF  EVIDENCE. 

In  landlord's  action  for  rent,  defendant's 
evidence  of  an  agreement  by  plaintiff  as  a  part 
of  the  contract  of  lease  to  make  repairs  held 
sufficient  to  render  a  nonsuit  improper. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  {  233.*] 

Error  to  District  Court,  City  and  County 
of  Denver;   Peter  L.  Palmer,  Judge. 

Action  by  the  Sussex  Real  Estate  &  Invest- 
ment Company,  a  corporation,  against  Mrs.  S. 
Hendrle  Bufflngton.  From  the  judgment  de- 
fendant brings  error.  Reversed  and  remand- 
ed, with  Instructions. 

T.  B.  Watters,  D..  J.  Davles,  and  Percy  S. 
Morris,  for  plaintiff  in  error.  John  F.  Mall, 
for  defendant  in  error. 

MUSSER,  J.  This  action  was  brought  by 
the  appellee  against  the  appellant  to  recover 
one  month's  rent  for  certain  premises.  The 
defendant  admitted  the  occupancy  and  set  up 
a  counterclaim,  claiming  that  at  the  time  she 
leased  the  premises  the  plaintiff  agreed  to 
make  repairs,  which  It  failed  to  do  whereby 
she  was  damaged.  At  the  close  of  defendant's 
case,  the  court  directed  a  Judgment  of  non- 
suit against  the  defendant  on  her  counter- 
dolm  and  n  verdict  for  plaintiff  as  prayed 
In  Its  complaint. 

It  is  conceded  that  if  there  is  testimony  to 
show  that,  at  the  time  the  premises  were 
leased  to  defendant,  the  plaintiff,  as  a  part  of 
the  agreement  of  lease,  agreed  to  make  re- 
pairs and  failed  to  do  so,  to  the  injury  of  de- 
fendant, the  court  ought  not  to  have  non- 
suited defendant,  nor  directed  a  verdict. 
While  the  testimony  of  defendant  Is  not  as 


clear  as  it  might  be,  a  reasonable  condnsion 
that  can  be  drawn  from  It  is  that  on  March 
7th  she  went  Into  the  house  to  take  poBsession 
of  the  furniture  therein,  which  was  owned 
by  the  then  tenants  and  upon  which  she 
held  a  mortgage.  At  the  time^  she  had  no 
contract  with  the  owner  of  the  premises. 
Immediately  after  she  went  into  possession, 
the  agents  of  plaintiff  came  to  the  house,  and 
a  contract  was  then  made,  wherein  the  plain- 
tiff agreed  to  make  repairs  and  to  let  the 
house  to  defendant  at  a  certain  rental,  and 
the  defendant  agreed  to  take  the  house  and 
pay  the  stipulated  rent,  and  a  few  dayis  there- 
after she  paid  the  rent  for  the  first  montb. 
It  is  true  that  an  officer  of  the  company, 
whose  deposition  was  introduced  by  the  de- 
fendant, testified  that  a  conversation  to<A 
place  before  March  7th  between  the  defend- 
ant and  three  officers  of  the  company,  where- 
in it  appeared  that  the  defendant  wanted  to 
rent  the  premises,  and  the  plalntUTs  ageat 
said  she  could  have  it  at  a  certain  rental,  and 
wherein  it  was  said  that  after  a  time,  prob- 
ably two  months  in  the  future,  the  house  was 
to  be  papered.  However,  this  conversation, 
as  related  by  the  witness,  does  not  malce  It 
clearly  appear  that  the  defendant  actually 
rented  the  house  at  that  time.  The  conversa- 
tion, as  set  out  in  the  record,  has  more  th^ 
appearance  of  a  statement  of  terms  upon 
which  the  house  would  be  rented  than  a  finish- 
ed contract.  It  does  not  appear  that  the  de- 
fendant said  she  would  take  the  house  upon 
the  terms  offered.  From  the  testimony,  Vt 
is  fair  to  conclude  that  the  conversation  wa^ 
more  a  negotiation  with  reference  to  a  lease 
than  a  contract  of  lease.  It  is  apparent  that 
the  court,  looking  at  the  evidence  In  the  most 
favorable  light  for  the  defendant  in  which  a 
Jury  would  be  at  liberty  to  view  It,  would  be 
bouud  to  say  that  there  is  evidence  which 
would  justify  a  verdict  for  her.  It  was  said, 
in  Schwenke  v.  Union  D.  &  R.  Co.,  -12  Colo. 
341,  21  Pac.  43,  that  to  sustain  a  motion  for 
a  nonsuit  "the  court,  looking  at  the  evidence 
in  the  most  favorable  light  for  the  plaintiff 
in  which  the  Jury  would  be  at  liberty  to 
view  it,  must  be  able  to  say  that  there  is  no 
evidence  which  would  Justify  a  verdict  for 
him." 

On  the  whole,  therefore,  the  record  shows 
sufficient  evidence  for  the  defendant  that,  as 
a  part  of  the  contract  of  lease,  the  plaintiff 
agreed  to  repair,  to  require  rebuttal  from 
the  plaintiff.  We  must,  therefore,  adhere  to 
our  former  conclusion  that  this  case  should 
be  reversed  and  the  nonsuit  and  yerdlct 
set  aside. 

Tlie  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  Instructions  to  set  aside  the 
nonsuit  and  verdict  and  to  proceed  with  the 
action  In  accordance  with  law. 

Reversed  and  remanded. 

STEELE,  C.  J.,  and  WHITE,  J.,  concur. 
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(47  Colo.  SIS) 

CITY  AND  COUNTY  OF  DENVER  et  aJ.  ▼. 
BROWN  et  aL 

(Supremo  Court  of  Colorado.     Feb.  7,   1910. 
Rebearing  Denied  May  2,  1910.) 

1.  Appeai.  and  Bbror  (I  781*)— Appkixatb 
JuRisDicnoH— Want  o»  Actdai.  Contbo- 

VEBSV, 

Even  If  tbere  was  ?rror  in  rendering  a 
judgmeDt  requiring  defendants  to  carry  and  de- 
liver water  to  plaintiffs  daring  the  season  of 
1005  at  a  certain  rate,  a  writ  of  error  to  review 
Uie  judgment  must  be  dismissed  for  want  of  an 
actual  controversy,  wbich  is  essential  to  appel- 
late jurisdiction:  it  not  being  within  the  prov- 
incp  of  an  appellate  eonrt  to  decide  abstract  or 
hypothetical  questions  disconnected  from  the 
granting  of  actual  relief,  or  from  determination 
of  wliich  no  actual  result  can  follow. 

(I'M.  Note. — For  other  cases,  see  Appeal  and' 
Error,  Cent.  Dig.  |  3122;   Dec.  Dig.  f  781.*J 

2.  Appeal  ajid  Error  (5  19*)— Decisions  Re- 
viewable—Determination  Depending  on 
Review  or  Final  J udgmknt— Actual  Con- 

TKOVEBST. 

In  a  salt  to  determine  ^plaintiffs'  rights  to 
water  for  irri<;ation  for  liX):>,  it  was  stipulated 
that  such  plaintiffs  as  desired  might  deposit 
$2  per  inch  for  water  during  that  }'ear,  with 
the  understanding  that  $1.25  could  be  with- 
drawn by  defendant:  the  remaining  75  cents  to 
remain  on  deposit  till  final  determination  of  the 
cause.  Ry  the  judgment  for  plaintiffs,  giving 
it  the  right  to  the  water  at  $1.25  per  inch,  mon- 
ey so  paid  to  the  clerk  of  court  should,  when" 
the  judgment  became  final  by  affirmance  or 
otherwise,  be  refunded  to  the  extent  of  75  cents 
on  each  inch ;  but  as  to  the  $1.25  per  inch 
remaining  it  was  provided  it  should  remain  in 
the  clerk  s  hands  under'his  control  for  the  u.se 
and  benefit  of  defendants  to  be  paid  to  them 
or  order,  etc.  Held  that,  the  $1.25  per  inch 
having  been  withdrawn  by  the  defendant,  it  was 
presumed  to  have  furni.shed  the  water  it  was 
adjudped  should  be  delivered  in  consideration 
thereof,  and  the  final  judgment  of  which  it  com- 
plained on  error  was  satisfied,  so  that  there  was 
DO  controversy  between  the  parties,  and  it  could 
not  be  reviewed  on  writ  of  error  to  determine 
whether  defendants  were  entitled  to  the  75  cents 
per  inch  remaining  on  deposit;  the  determina- 
tion of  that  qnestioD  being  dependent  on  the  re- 
sult of  a  review  of  the  final  judgment  which  was 
satisfied  and  no  longer  subject  to  review. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S$  6S-80;    Dec.  Dig.  {  19.*] 

8.  Appeal  and  Error  (f  68*)  —  "Supreme 
Court— Decisions  Reviewable  —  Restric- 
tion TO  Final  Jitdombnts. 

The  Supreme  Court  is  only  authorised  to 
review  final  judgments,  and  incidental  matters 
connected  therewith  are  not  reviewable,  and 
mere  orders  embraced  therein  are  only  review- 
able In  connection  therewith. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  344 ;   Dec.  Dig.  |  08.*] 

Error  to  District  Court,  City  and  County  of 
Denver ;  Frank  T.  Johnson,  Jud^e. 

Snit  by  Samuel  W.  Brown  and  others 
against  the  City  and  County  of  Denver  and 
another.  There  was  a  judgment  for  plain- 
tiffs, and  defendants  bring  error.  Writ  of 
error  dismissed. 

Allen  &  Webster  and  Harry  A.  Lindsley, 
City  Atty.,  for  plalntiflTs  in  error.  Henry  C. 
Allen,  for  defendants  in  error. 


GABBERT,  J.  Defendants  In  error  brought 
suit  against  plaintiffs  in  error  to  compel  the 
latter  to  supply  them  with  water  from  the 
city  ditch  for  the  purposes  of  irrigation  dur- 
ing the  season  of  1905.  From  a  judgment  In 
favor  of  some  of  the  plaintiffs,  the  defend- 
ants have  brought  the  case  here  for  review 
on  error. 

The  in-oceedlngs  mnst  be  dismissed.  The 
Judgment  of  the  trial  court  was  to  the  effect 
that  the  defendants  should  carry  and  deliver 
water  to  tlie  plaintiffs  In  whose  favor  Judg- 
ment was  rendered  during  the  Irrigation  sea- 
son of  1905  at  the  rate  of  $1.25  per  inch.  If 
the  court  erred  in  rendering  the  Judgment  It 
did,  nothing  would  be  gained  by  granting  the 
defendants  a  new  trial  in  a  case  which  In- 
volves nothing  more  than  the  right  to  water 
for  a  season  that  has  passed;  A  Judgment 
of  this  court  on  that  qnestion  could  not  af- 
fect the  rights  of  either  of  the  parties  at  this 
tlm&  Whatever  they  may  have  been  when 
the  original  suit  was  Instituted,  and  the 
Judgment  below  rendered,  cannot,  in  the  cir- 
cumstances of  this  case,  avail  either  party 
now,  for  the  obvious  reason  that  the  sub- 
ject-matter of  controversy  has  ceased  to  ex- 
ist The  existence  of  an  actual  controversy 
Is  an  essential  requisite  to  appellate  Jurisdic- 
tion, and  It  is  not  within  the  province  of  an 
appellate  court  to  decide  abstract  or  hypo- 
thetical questions  disconnected  from  the 
granting  of  actual  relief,  or  from  the  deter- 
mination of  which  no  practical  result  can 
follow.  Wheeler  y.  Northern  Colo.  I.  Co., 
10  Colo.  582,  17  Pac.  487,  3  Am.  St  Rep,  603; 
Townsend  v.  Fulton  I.  &  D.  Co.,  17  Colo.  142, 
29  Pac.  453;  Combs  v.  Agricultural  D.  Co., 
17  Colo.  146,  28  Pac.  906,  31  Am.  St  Rep.  275; 
Agricultural  D.  Co.  v.  Rollins,  42  Colo.  267, 
93  Pac.  1125 ;  Northern  Colo.  I.  Co.  ▼.  Poup- 
pirt  (decided  at  the  present  term)  108  Pac. 
23 ;  2  Cya  583. 

In  the  court  below  It  was  stipulated  by  the 
parties  that  such  of  the  plaintiffs  as  desired 
might  deposit  with  the  court  the  sum  of  $2 
per  inch  for  water  for  irrigation  from  the 
city  ditch  for  the  year  1905,  with  the  under- 
standing that  $1.26  per  inch  of  such  deposit 
could  be  withdrawn  by  the  city  and  county 
of  Denver;  the  remaining  75  cents  per  Inch 
to  remain  on  deposit  until  the  final  deter- 
mination of  the  cause  In  the  trial  court  and 
in  this  court,  if  the  cause  was  brought  here 
for  review  upon  appeal  or  error  by  either 
party.  By  the  Judgment  rendered  it  was  pro- 
vided that  the  money  so  paid  Into  the  hAnds 
of  the  clerk  of  the  trial  court  should,  when 
the  Judgment  became  final,  by  affirmance  up- 
on appeal  or  writ  of  error,  or  by  reason  of  no 
appeal  or  writ  of  errctr  being,  taken  there- 
from, be  refunded  to  each  of  the  parties  pay- 
ing such  moneys  Into  court,  to  the  extent  of 
75.  cents  on  each  Inch ;  but  as  to  the  remain- 
der thereof,  namely,  the  sum  of  $1.25. per 
Inch,  It  was  provided  that  It  should  remain 
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la  the  hands  of  the  cleric  or  under  his  con- 
trol for  the  use  and  benefit  of  the  defendants, 
to  be  paid  over  to  them  or  order  at  any  time, 
upon  demand. 

At  the  oral  argnment  It  was  suggested  that 
because  of  the  stlpolatlon  above  referred  to, 
and  the  judgment  In  accordance  therewith, 
plaintiffs  In  error  are  entitled  to  have  the 
Judgment  of  the  trial  court  reviewed  for  the 
purpose  of  determining  whether  or  not  they 
are  entitled  to  the  76  cents  per  Indi  left  on 
deposit  with  the  clerk.  The  city  has  with- 
drawn the  $1.25  per  Inch,  and  presumably 
has  furnished  the  water  which  the  court  ad- 
Judged  should  be  carried  and  delivered  to  the 
plaintiffs  In  consideration  thereof.  In  other 
words,  It  has  satisfied  the  final  Judgment  of 
which  It  complains,  so  that  there  Is  no  longer 
any  subject-matter  of  controversy  between 
the  parties ;  nor  can  either  gain  or  lose  by  a 
reversal  or  affirmance  of  the  judgment  True, 
the  76  cents  per  Inch  still  remains  on  de- 
posit with  the  cleric,  but  whether  or  not  the 
defendants  are  entitled  to  that  money  would 
depend  upon  the  result  of  the  review  of  that 
Judgment  by  this  court:  but,  as  It  has  been 
satisfied  and  compiled  with,  it  is  no  longer 
the  subject  of  review.  Hence  the  incidental 
matters  connected  therewith  are  not  review- 
able. This  court  Is  only  authorized  to  review 
final  Judgments.  Mere  orders  embraced  there- 
in are  only  reviewable  in  connection  there- 
with. 

The  proceedings  will  be  dismissed,  without 
prejudice  to  the  rights  of  the  parties  to  liti- 
gate in  an  appropriate  proceeding  the  ques- 
tions attempted  to  be  presented. 

Writ  of  error  dismissed,  without  preju- 
dice. 

STEELE,  a  J.,  and  WHITE,  J.,  concur. 


(48  Colo.  27) 

DOWNBT   ▼.  COLORADO   FDEL  &  IRON 
CO. 

(Supreme  Court  of  Colorado.     May  2,  1910.) 

1.  PlBADINO     (J     205*)— DBM0BBKB— GBOtTKDS 
OF  DEMURBEB  to  COUPIAINT.  , 

Where  the  facts  alleged  in  a  complaint. 
with  all  &tir  and  reasonable  deductions  which 
may  be  drawn  therefrom,  are  sufficient  to  state 
a  cause  of  action,  the  complaint  must  be  upheld 
as  against  a  general  demurrer. 

[EM.    Note.— For   other   cases,    see   Pleading, 
Cent.  Dig.  |  498;  Dec.  Dig.  §  205.»] 

2.  Pi-KADiHo  (§  67*)— Anticipation  or  Db- 
rxNSES.  ,  , 

A  plaintiff  is  not  called  upon  to  anticipate 
and  negative  in  his  complaint  possible  defensive 
matter. 

[^.    Note.— For  other   cases,   aee   Pleading, 
Cent  Dig.  i  139;  Dec.  Dig.  $  67.*] 

3.  PLEADINO    (I   216*)— SUFFICIEHOT   0»   COM- 
PLAINT OH  Dbuubseb. 

The  sufficiency  of  a  complaint  when  chal- 
lenged by  general  demurrer  must  be  determined 
from  its  own  averments^  unqualified  and  unaf- 


fected   by    indefinite   and   uncertain   eollaterai 
considerations. 

[Ed.  Note.— FV>r  other  cases,  see  Pleading, 
Cent  Dig.  §{  535-^9 ;    Dec.  Dig.  {  216.*] 

Error  to  District  Court,  Pueblo  County: 
John  H.  Voorhees,  Judge. 

Action  by  John  Downey  against  the  Colo- 
rado Fuel  ic  Iron  Company.  From  a  Judg- 
ment sustaining  a  demurrer  to  the  complaint, 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

M.  J.  OalUgan,  for  plaintiff  in  error.  De- 
vine,  Dubbs  &  Preston,  D.  C.  Beaman,  Cass 
E.  Herrington,  and  Fred  Herrlngton,  for  de- 
fendant in  error. 

BAILEY,  J.  The  complaint  is  not  subject 
to  general  demurrer.  While  it  may  be  that 
It  is  liable  to  motion  to  malce  more  specific, 
or  to  special  demurrer,  points  not  decided  be- 
cause not  here,  objections  to  be  thus  raised 
are  not  necessarily  or  ordinarily  covered  by 
general  demurrer.  That  is  true  here.  Tbe 
rule  Is,  if  the  facts  alleged,  with  all  fair  and 
reasonable  deductions  which  may  be  drawn 
therefrom,  are  sufflclent  to  state  a  cause  of 
action,  the  complaint  must  be  upheld  as 
against  general  demurrer.  Such  is  the  settled 
doctrine  of  this  court  Insurance  Company 
V.  Bonner,  24  Colo.  232,  49  Pac.  366.  Beai^ 
Ing  in  mind  that  all  facts,  which  are  mate- 
rial and  well  pleaded,  with  all  necessary  in- 
tendments and  Inferiences,  are  to  be  taken  as 
true  as  against  a  general  demurrer,  the  com- 
plaint states  a  cause  of  action.  A  plaintiff 
is  not  called  upon  to  anticipate  and  negative 
in  advance  possible  defensive  matter.  The 
sufficiency  of  the  complaint,  when  challenged 
by  general  demurrer,  must  be  determined 
from  Its  own  averments,  unqualified  and  un- 
affected by  Indefinite  and  uncertain  outside 
considerations  and  conditions. 

The  court,  therefore,  erred  in  sostainlng 
the  demurrer  and  dismissing  the  action.  The 
Judgment  is  reversed  and  cause  remanded, 
with  directions  to  the  court  Ijelow  to  over- 
rule the  general  demurrer,  with  leave  to  the 
defendant  to  move  against  or  plead  to  the 
complaint  as  It  may  be  advised. 

Reversed  and  remanded. 

STEELE,  C.  J„  and  MUSSEB,  Jn  concur. 


(48  Cola  61) 

BOARD  or  COM'RS  OF  WELD  COUNTY 

V.  CAMP. 
(Supreme  Court  of  Colorado.     May  2,  1910.) 
Shebiffb  and  Constabues  (S  36*)— Cokpkr- 

SATION— StaTUTOBT  PROVISIONS. 

Under  Rev.  St  190a  I  10177,  providing 
that  the  county  commissioners  may  in  theii 
discretion  pay  the  costs  of  all  preliminary  exam- 
inations except  where  the  prosecution  shall  have 
been  adjudged  to  pay  them,  and  section  257G, 
providing  that  tbe  county  commissioners  may 
in  their  discretion  disallow  any  charges  for  fee* 
of  district  attorneys  or  others  for  tne  trial  or 
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ezaminmtion  of  any  crimiiuil  case  before  any 
justice  of  the  peace,  and  in  counties  of  the  first 
and  second  classes  shall  not  allow  any  fees  for 
district  attorneys,  etc.,  before  justices  of  the 
peace  in  misdemeanors,  the  services  of  a  con- 
stable in  serrin?  •  warrant  and  arresting  an  ac- 
cused person  for  a  preliminary  examination  was 
connected  with  such  examination,  so  that  the 
coanty  commissioners  were  authorized  in  their 
discretioil  to  disallow  any  fees  therefor,  and 
their  action  was  not  subject  to  review  by  the 
conrts. 

[E3d.  Note.— P6r  other  eases.  Me  Sheriffs  and 
Constables,  Cent  Dig.  {  61 ;    Dec.  Dig.  i  36.*] 

Appeal  from  District  Court,  Weld  County; 
James  E.  Oarrlgues,  Judge. 

Action  by  D.  F.  Camp  against  the  Board 
of  County  Conunlsslonera  of  the  County  of 
Weld.  EYom  a  judgment  for  plaintiff,  defend- 
ant appeals.  Reversed,  and  cause  remanded, 
with  Instructions  to  dismiss  action. 


Delph  B.  Carpenter,  for  appellant 
Churchill,  for  appellee. 


H.  E. 


MUSSETR,  J.  This  appeal  must  be  dismiss- 
ed and  the  action  entered  as  pending  on  writ 
of  error  under  section  388a  of  Mills'  Annotatp 
ed  Code. 

The  action  was  brought  by  a  constable 
against  Weld  county  to  recover  statutory 
fees,  alleged  to  have  been  earned  by  him  in 
serving  a  warrant  of  arrest,  and  as  mileage 
for  each  mile  traveled  by  him  and  for  trans- 
porting the  prisoner.  The  warrant  was  duly 
Issued  by  a  justice  of  the  peace  and  placed 
In  the  hands  of  the  constable,  commanding 
him  to  arreat  and  bring  the  accused  person 
before  the  justice.  The  constable  did  as  com- 
toanded.  A  preliminary  examination  was 
held,  and  the  accused  was  bound  over  to  ap- 
pear at  the  next  term  of  the  district  court 
The  ctmstable  presoited  bis  claim  against  the 
county  for  fees,  alleged  to  have  been  earned 
by  him  as  aforesaid.  The  coanty  oommia- 
■ioners  disallowed  the  claim.  The  constable, 
as  provided  by  statute,  appealed  to  the  dis- 
trict court.  That  court  rendered  judgment 
for  the  constable.  The  county  brought  the 
case  here  for  review,  claiming  that  the  fees 
conatltnted  costs  in  a  preliminary  examina- 
tion, payable  in  the  discretion  of  the  county 
commissioners,  and  that  the  action  of  the 
county  commissioners  was  not  reviewable  by 
the  court  On  the  other  hand,-  the  plaintiff 
dalms  that  the  services  rendered  by  him 
bad  no  connection  with  the  preliminary  ex- 
amination, and  that  the  commissioners  had 
no  power  to  disallow  the  fees;  the  services 
having  been  rendered. 

Section  1077,  Rev.  St  1908,  among  other 
things,  provides:  '^he  county  commissioners 
may,  in  their  discretion,  pay  the  costs  of  all 
preUmlnary  examinations,  except  in  cases  in 
which  the  prosecution  shall  have  been  ad- 
judged to  pay  the  costs."  A  proviso  to  sec- 
tion 2576,  Rev.  St,  is  as  follows:  "And  pro- 
vided, further,  that  the  county  commissioners 
may.  in  their  discretion,  disallow  any  charges 


against  the  coanty  for  fees  or  costs  of  district 
attorneys,  or  other  persons,  for  the  trial  or 
examination  of  any  criminal  case,  before  any 
justice  of  the  peace,  police  magistrate,  police 
judge,  or  any  court  not  being  a  court  of  rec- 
ord. They,  in  counties  of  the  first  and  second 
classes,  shall  not  allow  any  fees  for  district 
attorneys,  or  deputies,  or  attorney  attend- 
ance before  justices  of  the  peace  in  misde- 
meanors." 

In  Pitkin  Co.  v.  Sanders,  27  Colo.  122,  60 
Pac.  402,  it  was  said  that  the  proviso  of 
section  2576,  quoted  above^  extended  the 
same  discretion  over  costs  of  trials  In  crimi- 
nal cases  In  courts  not  of  record,  as  was  giv- 
en by  section  1077  over  costs  of  preliminary 
examinations,  and,  further,  that  the  true 
meaning  of  the  clause  or  proviso  of  section 
2576  Is  that  the  county  commissioners  "have 
the  discretion,  not  reviewable  by  the  courts, 
to  disallow  the  statutory  fees  and  costs  of 
criminal  trials  and  examinations  claimed  by 
all  persons  for  whom  fees  are  therein  pre- 
scribed, and  In  whose  favor  costs  are  taxed," 
with  an  exception  not  applicable  in  this  case. 

Under  these  statutes,  it  has  been  frequent- 
ly held.  In  this  state,  that  fees  for  services 
relating  to  a  preliminary  examination  before 
a  Justice  of  the  peace  are  payable  in  the  dis- 
cretion of  the  county  commissioners,  and 
their  action  thereon  Is  not  reviewable  by  the 
courts.  Sargent  v.  La  Plata  Co.,  21  Colo.  168, 
40  Pac.  306;  Pitkin  Co.  v.  Sanders,  27  Colo. 
122,  59  Pac.  402;  Merwln  v.  Boulder  Co.,  29 
Colo.  169,  67  Pac,  286;  Otero  Co.  v.  Wood, 
11  Colo.  App.  19,  52  Pac.  214;  Tuma  Co.  v. 
Pendleton,  17  Colo.  App.  169,  67  Pac.  911. 

The  question  for  determination  is:  Were 
these  fees  a  part  of  the  costs  of  the  preUml- 
nary examination,  or  fees  for  the  examina- 
tion of  a  criminal  case  before  a  justice  of  the 
peace?  Our  statute  provides  that  when  a 
complaint  under  oath  is  made  before  a  jus- 
tice of  the  peace,  charging  a  person  with  a 
criminal  offense,  it  shall  be  lawful  for  the 
Justice  to  Issue  a  warrant  commanding  the 
officer  to  arrest  the  person  charged  and  bring 
him  before  the  joatice  issuing  the  warrant 
or,  in  case  of  his  absence,  before  any  other 
justice.  The  Justice  before  whom  the  prison- 
er is  brought  shall  commit  the  prisoner,  ad- 
mit him  to  ball,  or  discharge  him ;  but  before 
doing  so  he  shall  inquire  into  the  truth  or 
probability  of  the  charge — In  other  words, 
hold  a  preliminary  examination.  The  object 
of  the  warrant  and  arrest  is  to  bring  the 
accused  before  the  Justice  in  order  that  an 
Inquiry  may  be  made  to  ascertain  whether 
the  accused  shall  be  committed,  let  to  ball, 
or  discharged.  It  is  certain  that  a  Justice 
of  the  peace  cannot  sit  down  and  hold  a  pre- 
Umlnary examination  alone.  Before  the  ex- 
amination can  be  held,  certain  elements,  as 
it  were,  must  be  assembled.  The  Justice  Ic) 
only  one  of  these  elements.  Among  others 
are  the  charge  under  oath,  the  witnesses,  and 
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tiie  accnsed  person  hlmsdf.  When  these 
elements  are  assembled,  the  examination  may 
proceed.  The  assembling  of  these  Tarious 
elements  surely  relate  to,  and  are  connected 
with,  the  examination,  and,  therefore,  serv- 
ices performed  in  assembling  them  relate 
to,  and  are  connected  with,  the  examination. 
The  services  of  the  plaintiff  were  performed 
In  getting  the  accuseid  person  before  the  Jus- 
tice for  the  examination,  and  the  fees  for 
such  services  must  be  fees  or  costs  of  or  for 
the  examination.  The  cost  of  doing  that 
which  must  be  done,  In  order  to  hold  an  ex- 
amination. Is  surely  a  part  of  the  costs  of  Or 
for  an  examination.  This  being  so,  the  fees 
In  controversy  were  x>ayable  in  the  discre- 
tion of  the  county  commissioners,  and  their 
action  thereon  was  not  subject  to  review 
by  the  courts. 

It  follows,  therefore,  that  the  Judgment 
shonid  be  reversed.  It  Is  so  ordered,  and  the 
cause  rtinanded,  with  Instructions  to  dismiss 
the  action. 

Reversed  and  remanded. 

STEELE,  C.  J.,  and  BAILEY,  J.,  concur. 


(4$  Colo.  2S) 

FLORE»ICB  &  a  C.  R  CO.  v.  JBNSEIN. 
(Supreme  Court  of  Colorado.     May  2,  1910.) 

1.  Appbai,  and  Error  (|  104*)— Presenta- 
tion OF  Objections  in  Tbiai.  Coubt— Fil- 
ing Replication. 

Though  a  replication  appears  by  the  record 
to  have  been  filed  after  the  bejjinnin?  of  the 
trial)  a  judgment  for  plaintiff  will  not  be  re- 
versed, where  defendant  failed  to  object  or  ex- 
cept to  the  filing  of  the  replication  out  of  time 
or  to  move  to  strike  it  from  the  files. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  |{  1241-1246;    Dec.   Dig,  f 

2.  Plbadino  (8  412*y— Necessitt  or  Rspli- 
OATiON— Waiver. 

By  going  to  trial  and  introducing  evidence 
in  Bopport  of  bis  answer  defendant  waives  the 
failure  of  the  plaintiff  to  file  a  replication. 

[Ed.    Note.— For   other    cases,    see    Pleading, 
Cent  Dig.  IS  1387-1394  ;  Dec.  Dig.  f  412.*] 

8.  Carbiers  (§  94*)— Cabbiaoe  07  Goods— 
Delivebt  to  Consignxb  —  Burden  of 
Pboof. 

Where  a  carrier  .delivers  the  goods  to  a 
person  not  named  in  the  bill  of  lading  as  the 
consignee,  but  who  claimed  to  represent  the 
true  owner,  the  burden  of  proof  is  on  the  cai^ 
Tier  to  show  the  true  ownership  of  the  goods, 
and  that  the  person  to  whom  the  goods  were 
delivered  bad  authority  to  receive   them. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent  Dig.  S  378;  Dec.  Dig.  §  04.*] 

4.  Cabriers  (S  56*)— Bill  of  Lading— Tbans- 
FEB  BT  Delivebt. 

The  delivery  of  an  unindorsed  bill  of  lad- 
ing constitutes  a  good  symbolical  delivery  of  the 
goods  represented  by  the  bill  of  lading  only 
when  such  was  the  intent  and  purpose  of  the 
parties. 

[Ed.    Note.— For    other   cases,    see   Carriers, 
Cent  Dig.  gS  130,  168;   Dec.  Dig.  g  06.*] 


6.  Cabbikbs  (I  82*)— Oabbiaob  ov  Goods— 
Persons  to  Whoh  Deltvkbt  Mat  Bb 
Made. 

Where  a  consignee  named  in  a  Mil  of  lading 
was  arrested  and  thrown  into  jail,  and  the  bill 
of  lading  was  talien  from  his  person  by  the  jaU- 
er,  and  the  bill  of  lading  was  never  assigned 
or  indorsed  by  the  consignee,  a  delivery  of  the 
goods  by  the  carrier  to  a  person  who  by  some 
means  obtained  possession  of  the  bill  of  lading 
from  the  jailer  did  not  discharge  it  from  liability, 
though  it  acted  in  good  faith  in  surrendering 
the  property. 

[Ed.  Note.— For  other  cases,  see  Caniets, 
Cent.  Dig.  {S  299-315;   Dec.  Dig.  S  82.*] 

Appeal  from  District  Court,  Teller  County ; 
Louis  W.  Cnnningham,  Judge. 

Action  by  S.  Jensen  against  the  Florence 
&  Cripple  Creek  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Schuyler  ft  Schuyler  and  Onnnell  &  Chlnn, 
for  appellant  Huff  &  Ferguson,  for  appel- 
lee. 

WHITE,  J.  Jensen,  the  appellee^  Institut- 
ed this  suit  against  appellant,  the  Florence 
&  Cripple  Creels  Railroad  Company,  to  re- 
cover damages  for  the  value  of  certain  ore 
alleged  to  have  been  delivered  by  the  plain- 
tiff to  the  defendant,  and  by  the  latter  wrong- 
fully converted  to  Its  own  use.  The  defend- 
ant Is  a  corporation,  engaged  In  carrying 
freight,  for  hire,  between  certain  points  in 
this  state.  Plaintiff  delivered  to  the  de- 
fendant a  car  load  of  valuable  ore,  which  the 
latter  was  to  transport  and  deliver  to  a 
certain  smelter  at  Pueblo  known  as  the  "BU- 
er's  plant."  The  defendant,  upon  receipt  of 
the  ore,  delivered  to  plaintiff  a  bill  of  lading. 
In  which  plaintiff  was  designated  as  the 
"shipper"  and  the  filler's  plant  as  the  "con- 
signee" of  the  ore.  The  bill  of  lading  ex- 
pressly recited  that  the  ore  was  received  "to 
be  transported  over  the  Florence  &  Cripple 
Creek  Railroad  and  associate  companies,  and 
delivered  to  consignee  at  destination  (if  sudi 
destination  is  located  on  said  company's  line), 
or  to  the  next  connecting  carrier  (if  the  des- 
tination of  such  ore  is  beyond  said  company's 
line),  for  sncb  connecting  carrier  to  deliver 
the  said  ore  to  consignee  at  the  destination. " 
About  two  days  after  plaintiff  delivered  the 
ore  to  the  d^endant  and  received  the  bill  of 
lading,  be  was,  for  some  reason,  not  disclos- 
ed by  the  record,  arrested  and  thrown  into 
the  county  jail  at  Cripple  Creek,  and,  while 
so  incarcerated,  his  pockets  were  searched 
by  a  deputy  sheriff  and  the  bill  of  lading 
taken  from  him.  Immediately  thereafter  the 
defendant  received  through  the  mall  a  letter 
or  order  from  an  organization  known  as  the 
Cripple  Creek  Mine  Owners'  &  Operators' 
Association,  to  divert  the  car  of  ore  in  qaes- 
tion,  and  deliver  it  to  the  Eagle  Ore  Com- 
pany at  Victor.  This  letter  was  accompanied 
by  the  bill  of  lading ;  the  same,  however,  not 
being  assigned.    How  the  bill  of  lading  came 
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Into  the  poaseBulon  of  tbe  mine  owners'  as- 
sociation iB  not  disclosed.  Tbe  defendant 
failed  and  refused  to  transmit  tbe  ore  to 
Pueblo,  or  deliver  It  to  any  of  its  associate 
or  connecting  lines  for  that  purpose,  but 
without  tbe  knowledge  or  consent  of  tbe 
plaintiff  complied  with  tbe  request  of  tbe 
mine  owners'  association,  Changed  the  desti- 
nation of  tbe  ore,  and  delivered  it  to  the 
Bagle  Ore  Company  at  Victor,  and  it  was 
thereby  wholly  lost  to  plaintiff.  Defendant 
cotttends  that  plaintiff  was  never  at  any 
time  tbe  owner,  or  tbe  agent  of  tbe  ownet, 
of  the  ore  or  any  part  thereof;  that  plaln- 
titTs  poBseeslon  was  at  all  times  wrongful 
and  unlawful;  that  the  Cripple  Creek  Mine 
Owners'  &  Operators'  Association,  having  no- 
tified the  defendant  that  It  represented  the 
owner  of  the  ore,  and  had  tbe  right  to  con- 
trol the  same,  and  having  presented  tbe  bill 
of  lading,  and  ordered  tbe  destination  of  the 
ore  changed  from  the  Eller's  plant  at  Pueblo 
to  tbe  Eagle  Ore  Comi>ajiy  at  Victor,  and 
the  defendant  having  complied  with  such 
order,  was  thereby  relieved  from  Its  obliga- 
tion to  plaintiff  to  deliver  tbe  ore  to  the 
SUw'b  plant.  Neltber  the  answer  nor  tbe 
evidence  discloses  tbe  particular  owner  or 
owners  of  tbe  ore  for  whom  tbe  Cripple 
Creek  Mine  Owners'  &  Operators'  Association 
claimed  to  be  the  agent.  On  the  contraryi 
tbe  only  persons  appearing,  from  the  evl- 
dence^  to  have  any  right  or  ownership  wbat- 
noever  In  tbe  ore,  were  the  plaintiff  and 
<-onaignee  named  In 'the  bill  of  lading.  Tbe 
cause,  by  agreement,  was  tried  to  tbe  court 
without  tbe  intervention  of  a  Jury,  resulting 
in  a  finding  and  Judgment  for  plaintiff,  from 
which  defeuflant  prosecutes  this  appeal. 

The  taking  of  evidence  was  commenced  on 
April  13tb.  Tbe  replication  appears  to  bave 
been  filed  on  April  14th,  and  defendant  in- 
sists that  tbe  replication,  not  having  been 
tiled  by  order  of  court,  cannot  be  considered, 
and  that  the  allegations  of  tbe  answer  were, 
therefore,  admitted  and  are  conclusive.  It 
is  argued  that,  under  tbe  allegations  of  the 
answer,  tbe  bill  of  lading  bad  been  properly 
transferred  by  delivery,  and  that  defendant 
transported  the  ore  in  question  according  to 
the  order  of  the  holder  of  tbe  bill  of  lading, 
and,  therefore,  discharged  its  full  duty  as  a 
common  carrier. 

There  is  no  merit  in  defendant's  conten- 
tion. No  objection,  no  ruling  of  tbe  court, 
or  exception  to  tbe  filing  of  tbe  replication, 
appears  in  the  record.  The  matter  does  not 
appear  to  bave  been  presented  to,  or  passed 
upon  by,  tbe  trial  court  in  any  way  whatso- 
ever. Moreover,  no  motion  was  made  to 
strike  the  replication  from  tbe  files,  and,  un- 
der tbe  circumstances  of  this  case,  we  will 
assume  tbat'the  replication  was  properly  filed. 
We  will  not  reverse  a  Judgment  upon  a  point 
which  tbe  trial  court  was  given  no  opportu- 
nity to  pass  upon,  and  where  tbe  objection, 
bad  it  been  called  to  tbe  court's  attention, 
might  bave  been  obviated.     Cone  v.  Mont- 


gomery, 26  Cola  277,  280,  68  Paa  1052 ;  Har- 
rison V.  Carlson,  45  Colo.  55,  00,  101  Pac.  76. 
Besides,  It  clearly  appears  that  tb»  allega- 
tions In  tbe  answer  are.  In  effect,  only  a  de- 
nial of  the  allegations  of  the  complaint  But 
were  it  otherwise,  tbe  defendant  by.  going 
to  trial,  and  introducing  evidence  in  support 
of  its  answer,  treated  tbe  defense  &s  though 
it  bad  been  controverted,  and  thereby  render- 
ed it  unnecessary  to  file  a  replication.  Schec- 
ter  ▼.  White,  41  Colo.  210,  221,  02  Pac.  700. 
Before  tbe  defendant  could  relieve  Itself  of 
its  obligation  to  plaintiff,  it  must  have  com- 
plied with  its  contract,  or  bave  been  excused 
therefrom  in  some  way  recognized  by  law. 
Having  delivered  tbe  property,  not  to  tbe 
consignee,  but  to  another  claiming  to  repre- 
sent the  true  owner,  it  devolved  upon  de- 
fendant to  show  who  such  owner  was,  and 
tbe  authority  of  tbe  assumed  agent  to  act  in 
tbe  premises.  Jensen  v.  Eagle  Ore  Co.,  107 
Pac.  250. 

Tbe  defendant  contends,  however,  that,  as 
a  matter  of  law,  this  obligation  was  discharg- 
ed when  it  delivered  the  ore  upon  the  order 
of  tbe  bolder,  and  received  the  bill  of  lading; 
that  it  was  not  In  fault  In  delivering  tbe  ore 
to  tbe  Eagle  Ore  Company  for  tbe  reason 
that  tbe  possession  of  the  bill  of  lading  by 
the  mine  owners'  association  was,  in  effect, 
an  assignment  of  tbe  ore  to  that  organiza- 
tion, and  Invested  it  with  the  right  to  demand 
and  receive  tbe  ore.  We  are  referred  to  three 
authorities  which  are  claimed  to  support  this 
view.  An  examination  of  them,  however, 
shows  that  the  doctrine  announced  is  tbat  a 
delivery  of  tbe  shipper's  "receipt  wltbout  as- 
signment, but  with  Intent  tbat  the  title  to 
tbe  goods  for  which  It  was  given  or  an  inter- 
est therein  should  be  thereby  transferred, 
would  be  effectual  to  accomplish  tbe  trans- 
fer Intended."  In  Weyand  v.  Atchison,  To- 
peka  &  Sante  F6  Hallway  Company,  75  Io- 
wa. 573.  578,  39  N.  W.  899,  902  (1  I*  E.  A. 
650,  9  Am.  St.  Rep.  501),  It  Is  said:  "The  cas- 
es *  *  *  and  the  general  conclusions  of 
tbe  court  which  made  them  we  think  go  no 
further  than  to  hold  tbat  the  delivery  of  an 
unindorsed  bill  of  lading  would  be  a  good 
symbolical  delivery  of  tbe  goods  It  repre- 
sented, where  such  was  the  intent  and  pur- 
pose of  the  parties." 

It  Is  true  tbe  bill  of  lading  is  a  symbol  of 
ownership  of  tbe  goods  described  therelni, 
In  a  sense  It  stands  In  the  place  of  the  goods. 
However,  if  tbe  goods  described  in  the  bill 
of  lading  "be  lost  or  stolen,  no  sale  of  them 
by  the  finder  or  thief,  tbougb  to  a  bona  fide 
purchaser  for  value,  will  divest  tbe  owner- 
ship of  the  person  who  lost  them  or  from 
whom  they  were  stolen.  Why  then  should 
tbe  sale  of  tbe  symbol  or  mere  representa- 
tion of  the  goods  have  such  an  effect?"  Shaw 
V.  Railroad  Company,  101  U.  8.  557,  565,  85 
Lk  Ed.  802. 

It  Is,  perhaps,  safe  to  say  that.  If  the  per- 
son in  whose  favor  a  bill  of  lading  la  writ- 
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ten  ddlven  It  ablndoraed,  It  constitutes  a 
good  symbolical  delivery  of  the  goods  It  rep- 
resentir  only  when  such  was  the  Intent  and 
purpose  of  the  parties.  In  the  case  at  bar 
there  was  no  delivery  of  the  bill  of  lading 
by  the  party  In  whose  favor  It  was  written, 
the  Eller's  plant;  nor  was  there  a  delivery 
by  the  party  who  caused  It  to  be  written, 
the  plaintlCT  herein.  Nor  was  there  an  in- 
tent on  the  part  of  any  one  having  any  In- 
terest whatsoever  In  the  bill  of  lading  to 
change  the  relation  of  the  parties  to  the  prop- 
erty in  question.  The  fact  that  the  mine 
owners'  association  presented  the  bill  of  lad- 
ing to  the  defendant  was  not  suflScient  to  ov-. 
ercome  the  presumption,  which  the  terms  of 
the  bill  of  lading  raised,  that  the  consignee, 
the  Eller's  plant,  was  the  owner  of  the  goods. 
Such  presumption  is  well  established.  Cary 
et  al.  y.  Williams  et  al.,  107  Pac.  210;  Cougar 
T.  Galena  ft  Chicago  U.  R.  R.  Co..  17  Wis. 
492. 

The  contract  with  the  defendant  required 
it  to  deliver  the  goods  to  the  Eller's  plant 
The  unindorsed  bill  of  lading  presented  by 
the  mine  owners'  association  was  evidence 
that  the  contract  was  still  in  force,  and  that 
Jensen's  rights  to  have  the  property  deliver- 
ed in  accordance  with  the  contract  were  un- 
impaired. The  delivery  to  the  Eagle  Ore 
Company  was  in,  no  wise  authorized  and  was 
made  by  defendant  at  its  own  risk. 

It  is  immaterial  that  the  delivery  was  se- 
cured through  mistake  or  fraud,  or  the  de- 
fendant, acting  in  good  faith,  was  Imposed 
upon.  6  Cyc.  472.  However,  as  a  matter  of 
fact,  it  appears  that  defendant  knew,  or  had 
reason  to  know,  when  it  diverted  the  goods 
to  the  Eagle  Ore  Company,  that  it  was  doing 
so  without  the  consent  of  plaintiff  or  the  con- 
signee. 

It  is  clearly  evident  that  the  Judgment  la 
right,  and  It  Is,  therefore,  affirmed. 

Judgment  affirmed. 

STEELE),  O.  J.,  and  6ABBERT,  J.,  con- 
cur. 


(48  Colo.  71) 

TARBELL  v.  TARBELL. 
(Supreme  Court  of  Colorado.    May  2,  1910.) 

1.  Appeai,  and  Errob  (I   1024*)— Review— 
QtJESTioNS  OF  Pact. 

The  refusal  of  the  trial  court  to  amend  its 
record  will  not  be  disturbed  on  appeal,  where 
the  ruling  is  based  on  evidence  heard  by  the 
trial  judge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  {  1024.*] 

2.  PLEADiwa  (I  403*)— Defects  iw  PerraioN 
—Aider  bt  Answer. 

In  a  petition  by  plalntlif  in  a  divorce  suit 
to  modify  a  decree  for  alimony,'  general  allega- 


tions of  fraud  of  defendant  in  the  procurement 
of  such  decree  are  cured  by  aii  answer  to  sudi 
petition  denying  that  dpfendaLt  practiced  any 
fraud  or  deceit  as  alleged. 

[H>1.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  fi  1344-1346:  Dec.  Dig.  |  403.*J 

Error  to  District  Court,  City  and  Coun- 
ty of  Denver;   George  W.  Allen,  Judge. 

Action  by  Annie  C.  Tarbell  against  Francis 
W.  Tarbell.  From  an  order  granting  plaln- 
tllTs  petition  to  modify  a  decree  for  alimony, 
defendant  brings  error.    Affirmed. 

Robert  Collier  and  T.  Webster  Hoyt,  for 
plaintiff  tn  error. 

CAMPBELL,  J.  In  a  divorce  action  the 
plnintifT,  Mrs.  Tarbell,  obtained  a  decree  dis- 
solving the  marriage  relation,  and  an  award 
of  alimony  for  a  fixed  sum  against  her  for- 
mer husband.  Within  five  montlis  after  the 
decree  was  rendered  In  the  district  court,  she 
filed  her  petition  therein,  asking  for  a  modifi- 
cation of  that  part  of  it  which  allowed  ali- 
mony, upon  the  ground  that  the  amount 
thereof  was  fixed  by  the  court  as  the  result 
of  her  own  tacit  agreement  thereto,  which 
was  procured  by  the  fraud  and  deceit  of  her 
husband.  The  husband  appeared  and  filed 
an  answer  to  the  petition,  and  upon  the  Is- 
sues Joined  the  court  found  In  her  favor  and 
modified  the  decree  accordingly. 

The  defendant  prosecutes  this  writ  of  error. 
His  first  grievance  is  that  the  court  erred  In 
refusing  to  amend  Its  record  to  make  It  speak 
the  truth.  We  cannot  disturb  the  ruling. 
The  trial  court,  upon  a  hearing  with  all  the 
facts  before  It,  denied  the  motion.  Its  dis- 
cretiou  was  not  abused  In  making  such  order, 
and,  besides,  the  matter  is  not  at  ail  material. 

Another  objection  is  that  the  petition  did 
not  sufficiently  allege  facts  showing  fraud. 
However  that  may  be,  defendant  In  his  an- 
swer treated  the  averment  as  sufficient,  and, 
if  the  statement  In  the  complaint  was  too 
general,  it  is  aided  by  the  answer,  which 
denies  that  he  practiced  any  fraud  or  deceit 
upon  her  and  that  the  amount  of  the  alimony 
as  fixed  by  the  original  decree  was  fraud- 
ulently procured  by  him.  So  that  the  allega- 
tion of  fraud  in  the  complaint,  if  not  suf- 
ficiently specific,  was  cured  by  the  answer. 

The  evidence  before  the  court  on  the  ques- 
tion of  fraud  was  sufficient  to  Justify  its  find- 
ings in  that  behalf,  and  warranted  the  Judg- 
ment, which  was  entered  upon  the  findings, 
modifying  the  decree. 

As  we  understand  the  record,  none  of  the 
other  questions  raised  and  argued  are  at  this 
time  of  any  Importance  whatever. 

As  no  prejudicial  error  was  committed  by 
the  trial  court,  its  Judgmeut  is  affirmed. 

STFELE,  C.  J.,  and  MUSSER,  J.,  concur. 
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(18  Wyo.  «») 

ANDERSON  v.  BNGUEHART. 
(Sapreme  Court  of  Wyoming.     Jane  2,  1910.) 

1.  iNjONcnoN  (SJ  141, 143*)— Tempobaby  Rk- 

8TRAINING   ORDEB— NOTICE. 

Rev.  St  1899,  |  4041  (Gomp.  St  1901,  | 
4901),  provides  that  before  grantfiig  an  injunc- 
tion a  reasonable  notice  may  be  required  to  be 
given  to  the  adverse  party  if  the  court  la  of 
the  opinion  that  such  party  should  be  heard 
OB  the  application.  Section  4044  (Comp.  St 
1910,  i  4904)  provides  that,  when  an  injunction 
is  allowed  at  the  commencement  of  an  action, 
the  clerk  shall  Indorse  on  tlie  summons,  "In- 
junction allowed,"  and  that  it  shall  not  then 
be  necessary  to  isane  the  order  of  injunction, 
and  that  it  shall  not  be  necessaiy  to  issue  such 
order  when  notice  of  application  has  been  given 
to  the  party  enjoined.  Section  4045  (Comp.  St. 
1910,  {  4906)  provide*  that,  when  an  injunction 
la  allowed  daring  litigation  and  without  notice 
of  the  application,  the  injunction  shall  be  is- 
sned,  ana  the  sheriff  shall  forthwith  serve  the 
same  upon  the  party  enjoined.  Held,  that  the 
■tatutes  by  implication  permit  the  grantiuK  of 
an  injuncQon  before  answer  and  without  notice. 
[Eld.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {{  818,  315;   Dec.  Dig.  S{  141,  148.*] 

2.  iNJUNcnow  (i  145*)— Pbelmiwabt  Ordeb 
—Affidavit  ok  Applicatior. 

Rev.  St  1890,  i  4040  (Comp.  St  1910.  f 
4849),  requiring  affidavits  on  an  application  for 
■n  ittjnnction,  is  satisfied  where  the  petition 
containing  the  requisite  averment*  is  properly 
verified. 

[M.  Note,— For  other  eaaea,  aee  Injunction, 
Dec  Dig.  I  145.*] 

S.  Appeal  and  BJbbob  (I   1048*)— Habuuus 

SIbbob^Ikjcnction. 

An  order  denying  a  motion  to  dissolve  a 
temporary  restraining  order  will  not  be  revers- 
ed on  appeal  on  the  groand  that  the  verified 
petition  did  not  contain  snfficient  allegations  to 
warrant  the  issuance  of  an  injunction,  where 
the  party  applying  for  the  injunction,  on  the 
hearing  of  the  application,  filed  additional  af- 
fidavit* alleging  the  requisite  &cta. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4119;   Dec  Dig.  |  1043.*] 

4.  Plradino   (I  8*)— C0HOI.U8IOIIB  OB   Hat- 
ters or  Fact. 

In  a  suit  to  foreclose  a  mortgage,  an  alle- 
gation, in  the  petition  seeking  a  temporary  in- 
Jnnction  to  prevent  the  removal  of  fixtures,  that 
such  fixtures  "are  a  part  of  said  realty  and 
constitute  permanent  fixtures  thereto  and  nec- 
essary for  the  conduct  of  the  business  carried 
on  heretofore  on  and  in  said  premises,"  is  not  a 
mere  statement  of  a  legal  conclusion,  but  i* 
an  averment  of  an  ultimate  fact. 

[BM.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  H  12-28% ;    Dec.  Dig.  {  8.*] 

5.  Fixtdbeb   (J   35*)  —  What  Constitutes  — 

PBOVINCE  of  CotTBT   AND  JUBT. 

Whether  a  chattel  is  a  fixture  i*  •  mixed 
question  of  law  and  fact  determinable  from  a 
consideration  of  all  the  circumstances  attend- 
ing its  annexation  and  use. 

[Ed.    Note.— For   other   cases,   see   Blxturea, 
Cent  Dig.  |  76;  Dec  Dig.  |  35.*] 

9.  MOBTOAOES    (t    205*)  —  Restbainino    Re- 
KOTAL  OF  FIXTUBE8. 

A  mortgagee  may  maintain  an  action  to  re- 
strain the  mortgagor  from  removing  fixtures  from 
the  mortgaged  premises  when  the  removal  will 
impair  the  security,  and  it  is  no  defense  that 
a  suflicient  margin  of  value  will  be  left  to  ren- 
der the  mortgage  a  fair  security  under  condi- 
tions controlling  in  the  particular  locality,  al- 


lowing for  depreciation  in  the  valne  of  the  prop- 
erty from  other  causes. 

[Ed.  Note.— For  other  cases,  see  Mortgage*, 
Cent  Dig.  U  544-550;   Dec.  Dig.  |  205.*] 

7.  Appeal  and   Errob  ({   1013*)— Habicless 

EBBOB— In  JUNCTION . 

In  a  suit  to  foreclose  a  mortgage,  an  alle- 
gation in  the  petition  that  the  defendant  i* 
about  to  remove  fixtures  from  the  premises,  and 
that  such  removal  "will  work  injury  to  said  real 
property,  and  that  said  injury  will  be  irrepara- 
ble, and  that  no  adequate  remedy  at  law  exists 
whereby  the  plaintiff  may  protect  himself 
against  the  said  detaching,  wasting,  damaging, 
and  removing  of  said  parts  of  said  real  estate 
and  against  the  consequent  damage  and  loss  to 
said  real  property  and  plaintiiFB  security,"  and 
praying  for  an  injunction,  though  objectionable 
id  not  directly  stating  that  the  security  would 
be  so  impaired  a*  to  be  rendered  insufficient,  i* 
not  ground  for  reversal  of  an  order  denying  a 
motion  to  dis*olve  the  injunction,  where  the 
hearing  on  the  application  for  the  injunction 
was  before  answer  and  was  upon  affidavits  filed 
by  the  contending  parties,  and  the  defect  in  (iie 
petition  could  be  remedied  by  amendment 

[E;d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4110 ;   Dec  Dig.  {  1043.*] 
a  Mobtgaoes  (I  465%*)— Pleading. 

In  a  suit  to  foreclose  a  mortgage,  an  alle- 
gation In  the  petition  that  the  mortgaged  prop- 
erty is  described  in  the  mortgage  as  follows  (de- 
scribing the  lot),  "together  with  all  the  appur- 
tenances, privileges,  and  hereditaments  there 
unto  in  any  wise  appertaining  or  belon^ng,"  it 
a  snfficient  description  to  support  an  injunction 
restraining  the  removal  of  fixture*  from  the 
property- 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  t  465%.*] 

0.  Appeal  and  Ebbob  ({  954*)— Review— Dis- 
cretion-Injunction . 

The  rule  that  the  appellate  court  will  not 
interfere  with  the  action  of  the  trial  court  in 
granting  or  refusing  an  injunction  pendente  lite, 
unless  such  court  has  been  guilty  of  a  clear 
abuse  of  discretion,  requires  that  the  reviewing 
court  shall  not  interfere  unless  the  trial  court 
has  committed  an  error  of  law  in  granting  or 
refusing  such  injunction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  8818-3821;  Dec  Dig-  | 
964.*] 

10.  iNJUifonoN  (ti  136,  161*)— Pbeliicinabt 
Restraining  Obdeb— Dibcbetion  of  Coubt. 
The  granting  or  dissolving  of  a  preliminary 
Injunction  is  a  matter  resting  largely  in  the 
discretion  of  the  court,  to  which  the  application 
or  motion  is  addressed,  and  this  discretion 
sbonld  be  exercised  so  as  to  prevent  injury, 
having  in  mind  the  situation  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  fS  804,  847;  Dec  Dig.  {«  135, 181.*] 

Error  to  District  Court,  Carbon  Gonnty; 
David  H.  Craig,  Judge. 

Action  by  W.  M.  Englehart  against  J.  F. 
Anderson.  An  injunction  was  Issued  at  tbe 
instance  of  plaintiff,  and,  from  an  order  deny- 
ing defendant's  motion  to  dissolve  the  Injunc- 
tion, be  brings  error.    Affirmed. 

See,  also,  105  Pac.  571. 

N.  R.  Greenfield,  for  plaintiff  In  error.  O. 
E.  Winter,  for  defendant  In  error. 

POTTEIR,  C  J.  This  Is  a  proceeding  In  er- 
ror for  the  review  of  an  order  denying  a  mo- 
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tion  to  dlasolre  a  temporary  Injunction.  The 
action  -was  brought  to  recover  Judgment  upon 
certain  notes  and  to  foreclose  a  reai  estate 
mortgage  given  to  secure  said  notes.  An  In- 
junction was  also  prayed  for  to  restrain  the 
threatened  removal  from  the  mortgaged  prem- 
ises of  certain  described  articles  alleged  to 
consti^tute  part  of  the  realty  and  to  be  perma- 
nent fixtures  thereto,  and  necessary  for  the 
conduct  of  the  business  theretofore  carried 
on  upon  said  premises.  The  injunction  com- 
plained of  was  issued  at  the  commencement  of 
'the  action ;  and,  before  answer  or  any  other 
pleading  on  his  part,  the  defendant  filed  a 
motion  to  dissolve  the  temporary  injunction. 
The  motion  was  heard  upon  the  petition,  and 
affidavits  filed  by  the  respective  parties, 
whereupon  It  was  ordered  that  the  motion  be 
denied,  and  that  the  injunction  be  continued 
until  the  final  hearing  of  the  cause.  The  mo- 
tion to  dissolve  was  made  on  the  following 
grounds:  (1)  That  the  defendant  was  not  noti- 
fied of  the  application  for  the  Injunction.  (2) 
That  the  application  was  not  supported  by 
proper  afBdavils.  (3)  That  the  allegations  of 
the  petition  do  not  entitle  the  piaintitf  to  an 
Injunction.  (4)  That  upon  the  face  of  the  pe- 
tition the  property  In  question  Is  personal 
property  and  not  mentioned  or  referred  to  In 
the  mortgage.  (5)  That  from  the  afildavlts 
filed  in  support  of  the  motion  It  appears  that 
the  property  had  In  no  way  been  attached  to 
or  become  a  party  of  the  realty  covered  by 
the  mortgage. 

1.  Section  4041,  Rev.  St  ISOO,  provides: 
"If,  in  the  opinion  of  the  court  or  Judge,  the 
defendant  or  any  party  to  the  suit  should  be 
heard  before  granting  the  injunction,  a  rea- 
sonable notice  may  be  required  to  be  given  to 
the  party,  of  the  time,  place  and  purpose  of 
the  application ;  and  such  party  may,  in  the 
meantime,  be  restrained."  Comp.  St.  Wyo. 
1910,  i  4901.  Section  4044  of  the  1S99  revi- 
sion provides  that,  when  the  Injunction  Is 
allowed  at  the  commencement  of  the  action, 
the  clerk  shall  Indorse  upon  the  summons, 
"Injunction  allowed,"  and  that  it  shall  not 
then  be  necessary  to  Issue  the  order  of  in- 
junction, and,  further,  that  it  shall  not  be 
necessary  to  Issue  the  order  when  notice  of 
the  application  therefor  has  been  given  to  the 
party  enjoined.  Comp.  St.  1910,  {  4904.  Sec- 
tion 4045  provides  4hat  when  an  injunction 
is  allowed  during  the  litigation,  and  without 
notice  of  the  application  therefor,  the  injunc- 
tion shall  be  issued,  and  the  sheriCf  shall 
forthwith  serve  the  same  upon  each  party  en- 
Joined,  etc.  Comp.  St  1910,  {  4005.  Thus  the 
right  of  the  court  or  Judge  to  allow  the  in- 
junction before  answer  without  notice  of  the 
application  seems  to  be  clearly  implied.  In 
special  cases,  such  as  suits  brought  to  enjoin 
the  use  or  diversion  of  water  from  streams 
upon  which  the  rights  to  tue  use  of  the  water 
thereof  have  been  adjudicated,  the  statute 
prohibits  the  granting  of  a  restraining  order 
before  notice  and  hearing.    Laws  1007,  c.  8U, 


S  21 ;  Comp.  St  1010,  f  4900.  Bat  genMVlly 
the  matter  is  governed  by  the  statutory  pro- 
visions above  referred  to.  It  Is  not  a  valid  ob- 
jection, therefore,  that  the  injunction  was  al- 
lowed without  notice  to  the  defendant 

2.  The  statute  provides  that  the  injunction 
may  be  granted  at  the  time  of  commencing 
the  action,  or  at  any  time  afterward,  before 
Judgment,  upon  Us  appearing  satisfactorily 
to  the  court,  Judge,  or  commissioner,  by  affi- 
davit of  the  plalhtifr,  or  bis  agent,  that  the 
plaintiff  is  entitled  thereto.  Rev.  St  1899,  S 
4O40 ;  Comp.  St.  1910,  i  4849.  When  the  pe- 
tition Is  sworn  to  positively.  It  is  Itself  an  af- 
fidavit, and,  if  the  necessary  f^cts  are  set 
forth  in  the  petition  so  sworn  to,  the  petition 
will  be  sufficient  without  a  separate  or  Inde- 
pendent supporting  affidavit  to  authorise  the 
issuance  of  the  temporary  Injunction  at  the 
commencement  of  the  actioa  22  Cyc.  Mt, 
&42 ;  Smith  v.  Stearns  Rancbo  Co.,  129  Cal. 
58,  61  Pac.  662;  Howard  v.  Eddy,  66  Kan, 
498,  43  Pac.  1133.  The  general  rule  In  such 
case  Is  that  the  petition  must  be  sufflcienc  not 
merely  as  stating  a  cause  of  action,  but  also 
as  an  affidavit;  that  is  to  say,  tlie  facts 
must  be  alleged  to  show  a  right  to  the  tempo- 
rary injunction  with  the  same  fullness  and 
particularity  as  would  be  required  in  an  afli- 
davlt  In  Howard  v.  Eddy,  supra,  the  role  is 
stated  as  follows:  "If  the  petition  sets  forth 
the  necessary  facts,  and  is  properly  sworn  to, 
an  order  may  'be  allowed  thereon.  When 
used  for  that  purpose,  it  must  state  facts  with 
the  detail  and  particularity  that  is  required 
In  an  affidavit  or  deposition.  'When  a  veri- 
fied petition  is  used  as  an  affidavit,  its  allega- 
tions must  be  construed  as  those  of  an  affida- 
vit, and  must  be  such  statements  of  fact  as 
would  be  proper  in  the  eral  testimony  of  a 
witness.  Allegations  which  are  simply  cou- 
cluslons  of  law,  whether  sufficient,  or  not,  as 
matter  of  pleading,  are  Incompetent  as  testi- 
mony.' " 

The  petition  in  the  case  at  bar  seems  to  t>e 
sufficient  to  show  the  fact  that  the  plalntlfC 
holds  a  mortgage  upon  the  premises  describ- 
ed, and  that  the  right  has  accrued  to  fore- 
close the  same — at  least  it  is  not  here  con- 
tended that  the  petition  is  insufficient  in  tliat 
respect.  It  is,  however,  contended  that  the 
allegations  with  reference  to  the  particular 
property  in  controversy  are  insufficient  tu 
show  a  right  to  have  the  removal  thereof  en- 
Joined.  The  only  substantial  objection  to  the 
petition,  when  considered  as  an  affidavit,  is 
its  failure  to  specifically  state  the  manner  in 
which  the  alleged  fixtures  had  been  annexed 
to,  and  had  become  a  part  of,  the  realty,  and 
to  definitely  show  that  their  removal  would 
impair  the  mortgage  security.  Had  the  mo- 
tion to  dissolve  teen  made  alone  upon  the 
Insufficiency  of  the  petition  as  an  affidavit  to 
authorize  the  allowance  of  the  Injunction,  and 
bad  there  been  no  other  affidavits  considered 
upon  the  hearing,  it  is  at  least  doubtful 
whether  the  petition  could  be  considered  suf- 


Digitized  by 


Google 


Wyo.) 


ANDERSON  t.  ENGLEHART. 


979, 


flclent  atanding  alone  to  Justify  the  allow- 
ance or  the  continuance  of  the  reetralnlug  or- 
der. But  the  motion  to  dlssolre  was  filed  on 
the  Any  following  the  commencement  of  the 
action,  and  the  bearing  was  had  within  10 
days,  all  before  answer  or  other  pleading  on 
the  part  of  the  defendant,  and  It  was  then  or- 
dered, upon  a  consideration  of  the  affidavits 
Sled  by  both  plaintiff  and  defendant,  not  only 
Lhat  the  motion  to  dissolve  J)e  denied,  but  that 
the  injunction  l>e  continued  until  the  final 
bearing  of  the  cause.  The  affidavits  filed  by 
the  plaintiff  as  well  as  those  filed  by  defend- 
int  stated  with  some  particularity  the  man- 
ner in  which  the  articles  of  property  in  ques- 
don  were  connected  with  the  premises  and 
]sed :  and  those  filed  by  the  plaintiff  were  to 
:he  effect  that  the  removal  of  such  proi)erty 
'rom  the  building  erected  on  the  premises 
vould  render  it  unsulted  to  the  purposes  for 
vhlch  it  was  built  and  had  continuously  been 
ised,  and  by  reason  of  its  location  and  other 
circumstances  would  greatly  depreciate  the 
'alue  of  the  building  and  premises  and  ren- 
ter the  same  unprofitable.  The  value  of  the 
>roperty  either  with  or  without  the  alleged 
txtures  is  not  stated  in  any  affidavit  filed  by 
Ither  of  the  parties;  but  the  defendant  did 
Lot  attempt  to  show  that  the  removal  of  the 
lleged  fixtures  would  not  impair  the  plain- 
IfTs  security.  On  the  contrary,  it  is  stated 
a  the  affidavit  of  the  defendant  that,  when 
e  ascertained  that  lie  would  be  unable  to 
ay  the  mortgage  indebtedness,  be  offered  to 
ced  the  premises  to  the  plaintiff  in  satisfac- 
on  of  the  debt,  which  offer  the  plaintiff  re- 
used to  accept.  It  api)earB  further  from  the 
tfidavits  tha-t  the  property  in  question  had 
sen  fastened  to  the  fioor  and  wall  of  the 
ulldlng  by  nails,  screws,  and  iron  fasten- 
igs,  and  was  in  and  connected  with  the 
ulldlng  at  the  time  that  the  mortgage  was 
Iven,  and,  indeed,  had  been  there  during  all 
le  period  that  the  building  had  been  used, 
be  hearing  having  been  had  so  shortly  after 
te  commencement  of  'the  action  and  the 
-Iglnal  allowance  of  the  injunction,  and  the 
aintiff  having  at  that  time  made  a  further 
kowlng  by  filing  additional  affidavits,  we  do 
>t  deem  it  very  material  whetber  the  peti- 
on  was  or  was  not  sufficient  as  an  affidavit 
'  support  the  original  allowance.  In  view 
'  the  situation,  the  court  would  have  been 
stifled,  we  think,  in  disregarding  the  ob- 
ction  to  the  sufficiency  of  the  proof  on  the 
ce  of  the  petition  to  authorize  thetempora- 
tnjunction,  and  in  determining  whetber 
should  be.  continued  upon  the  evidence  pre- 
Dted  on  the  bearing  of  the  motion  to  dis- 
Ive. 

3.  The  sufficiency  of  the  petition  as  a  plead- 
S  to  eotltle  the  plaintiff  to  the  injunction  is 
io  challenged  by  the  motion,  and  It  is  con- 
:ided  that  it  is  insufficient  for  the  reason 
at  It  merely  alleges  generally  tha't  the  ar- 
les  In  question,  which  are  described  as  a 
r,  back-bar,  and  oak  partition,  are  a  part  of 
3   realty  and  permanent  fixtures  thereto, 


without  stating  the  necessary  facts  to  show 
that  they  had  become  a  part  of  the  realty; 
that  it  falls  to  show  that  the  removal  of  the 
alleged  fixtures  will  render  the  security  in- 
adequate ;  and  that  it  does  not  appear  by  the 
petition  that  they  are  described  in  or  covered 
by  the  mortgage. 

The  petition  alleges  that  the  defendant 
threatens  to  detach  and  move  from  the  prem- 
ises described  in  the  mortgage  the  articles  in 
question,  which.  It  is  alleged,  "are  a  part  of 
said  realty  and  constitute  pet'manent  fixtures 
thereto  and  necessary  for  the  conduct  of  the 
business  carried  on  heretofore  on  and  in  said 
premises."  That  allegation  is  not,  as  centend- 
ed,  the  statement  of  a  mere  legal  conclusion. 
On  the  contrary,  it  is  the  statement  of  an 
ultimate  fact  Whether  a  chattel  is  a  fixture 
or  has  in  any  case  become  a  part  of  the  realty 
Is  a  mixed  question  of  law  and  fact,  and  is  to 
be  determined  from  a  consideration  of  all  the 
facts  and  circumstances  attending  its  annexa- 
tion and  use.  19  Cyc.  1038;  Ewell  on  Fix- 
tures (2d  Ed.)  p.  34.  It  is  said  in  Opelika 
Bank  v.  Riser,  110  Ala.  104,  24  South.  11, 
that  "courts  cannot  know  otherwise  than 
through  the  medium  of  evidence  the  particu- 
lar facts  necessary  to  convert  this  character 
of  property,  primarily  personal,  into  fixtures, 
or  parts  of  the  realty  In  connection  with 
which  It  may  be  used."  In  most  cases  it 
would  be  difficult  to  set  forth  in  a  pleading 
all  the  circumstances  to  show  that  a  chattel 
has  been  annexed  to  real  estate  in  such  a 
manner  and  under  such  conditions  as  to  con- 
stitute the  same  a  fixture  and  a  part  of  the 
realty,  without  a  recital  of  facts  purely 
evidential  in  character.  With  reference  to 
such  a  matter  It  must  be  held  usually  suffi- 
cient to  allege  the  ultimate  fact  that  It  Is  a 
fixture  and  a  part  of  the  realty,  leav- 
ing the  facts  upon  which  the  allegation  is 
based  to  be  brought  out  by  the  proof. 

The  general  rule  as  to  the  right  of  a  mort- 
gagee to  maintain  an  action  to  restrain  the 
removal  of  fixtures  is  that  he  may  maintain 
such  an  action  when  the  removal  would  have 
the  effect  of  Impairing  the  secnrity.  Where 
the  mortgage  is  considered  a  mere  secnrity. 
It  Is  usually  held,  under  the  general  rule 
aforesaid,  that  to  entitle  the  mortgagee  to  an 
injunction  to  restrain  such  removal  it  must 
appear  that  the  property  would  be  diminish- 
ed In  value  by  the  threatened  removal  to  such 
an  extent  as  to  render  the  mortgage  secnrity 
insufficient  or  inadequate.  This  does  not 
mean  that  the  Injunction  would  not  be  grant- 
ed In  case  the  diminished  value  of  the  prop- 
erty would  equal  the  amount  of  the  debt,  but 
a  sufficient  margin  should  be  allowed  to  ren- 
der the  mortgage  a  fair  secnrity  under  con- 
ditions controlling  in  a  particular  locality  the 
loaning  of  money  upon  such  security,  and 
allowing  for  depreciation  In  the  value  of 
the  property  from  other  causes.  In  King  v. 
Smith,  2  Hare,  239,  it  is  said:  "The  mort- 
gagee is  entitled  to  be  protected  from  arts  of 
waste  which  would  so  far  impair  the  value 
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of.  the  property  as  to  render  the  security  of 
doubtful  sufficiency.  He  is  entitled  to  have 
the  mortgaged  property  preserved  as  suffl- 
dent  security  for  the  payment  of  his  debt, 
and  It  Is  not  enough  that  its  value  may  be 
barely  equal  to  the  debt.  That  would  not 
oi-dlnarily  be  deemed  sufficient  ns  security 
to  one  whose  purpose  is  to  secure  payment, 
and  not  to  become  a  purchaser  of  the  prop- 
erty at  its  marliet  value.  And  not  only  must 
it  be  considered  that  'the  mortgage  is  held  to 
secure  payment  of  the  debt,  and  not  for  the 
purpose  of  converting  the  mortgagee  into  a 
purchaser,  but  that,  if  the  debt  is  not  yet 
mature,  It  is  to  be  considered  whether,  during 
the  time  that  may  elapse  before  maturity, 
the  present  value  of  'the  property  may  not 
become  depreciated  from  causes  not  now 
known."  -  Moriarty  v.  Ashworth,  43  Minn. 
1,  44  N.  W.  531,  19  Am.  St.  Rep.  203 ;  Moses 
V.  Johnson,  88  Ala.  517,  7  South.  146,  16  Am. 
St.  Rep.  5S;  Fairbank  v.  Oudworth,  33  Wis. 
358;  Vandersllce  v.  Knapp,  20  Kan.  647; 
Miller  V.  Waddingham,  91  Oal.  449,  27 
Pac.  750,  13  L.  R.  A.  680;  Ewell  on  Fix- 
tures (2d  Ed.)  609,  610;  1  High  on  Inj.  (3d 
Ed.)  f  481 ;  19  Cyc.  1072. 

The  petition  alleges  that  the  removal  of  the 
alleged  fixtures  "will  work  Injury  to  said 
real  property,  and  that  said  Injury  will  be 
irreparable,  and  that  no  adequate  remedy  at 
law  exists  whereby  the  plaintilT  may  pro- 
tect himself  against  the  said  detaching,  wast- 
ing, damaging,  and  removing  of  said  parts  of 
said  real  estate,  and  against  the  consequent 
damage  and  loss  to  said  real  property  and 
plaintiCTs  security."  The  allegation  is  ob- 
jectionable for  not  directly  stating  that  the 
security  would  be  so  Impaired  as  to  be  ren- 
dered insufficient,  but  as  the  hearing  was 
had  with  reference  to  allowing  a  temporary 
injunction,  before  any  pleading  filed  by  the 
defendant,  and  upon  affidavits  filed  by  the 
contending  parties,  and  as  the  suggested  de- 
fect in  the  petition  may  be  remedied  by 
amendment,  we  do  not  think  that  the  injunc- 
tion should  be  vacated  on  this  ground  without 
allowing  the  plaintiff  an  opportunity  to 
amend.  When  the  petition  is  considered  in 
connection  with  the  affidavits,  the  defect 
is  not  so  material  as  to  call  for  a  reversal  of 
the  order. 

It  is  alleged  in  the  i)etitlon  that  the  mort- 
gaged property  Is  described  in  the  mortgage 
as  follows;  -Lot  22  in  block  6  in  the  town  of 
Grand  Encampment,  Carbon  county,  Wyo., 
according  to  the  recorded  plat  thereof,  to- 
gether with  all  the  appurtenances,  privileges, 
and  hereditaments  thereunto  in  any  wise  ap- 
pertaining or  belonging.  That  description  is 
sufficient  to  cover  property  like  that  here  in 
controversy  when  It  has  been  so  annexed  to 
the  realty  as  to  become  a  part  of  it. 

4.  Upon  an  appeal  from  an  order  grant- 
ing or  refusing  an  injunction  pendente  lite, 
the  rule  is  that  the  appellate  tribunal  will 


not  Interfere  with  or  control  the  action  of 
the  court  below  unless  it  has  been  guilty  of 
a  clear  abuse  of  discretion;  and  by  "abuse 
of  discretion,"  within  the  meaning  of  the  mle, 
is  meant  an  error  of  law  committed  by  the 
court  2  High  on  Inj.  {  1696.  As  said  In 
Collins  V.  Stanley,  15  Wyo.  282,  295,  88  Pac. 
620,  123  Am.  St  Rep.  1022,  the  granting  or 
dissolution  of  a  preliminary  injunction  is  a 
matter  resting  laiq^ely  in  the  discretion  of 
the  court  'to  which  the  application  or  motion 
is  addressed.  "This  discretion  should  be  exer- 
cised so  as  to  prevent  injury,  having  in  mind 
the  situation  of  the  parties.  The  rights  of 
the  defendants  are  protected  by  the  bond, 
while  there  is  no  such  protection  afforded 
plaintiff  if  the  injunction  Is  dissolved,  and 
it  should  turn  out  that  his  action  Is  well 
founded." 

With  reference  to  the  evidence  produced  at 
the  hearing,  we  think  it  only  necessary  to  say 
that  it  appears  to  us  to  foe  sufficient  to  Justi- 
fy the  order  denying  the  motion  to  dissolve 
and  continuing  the  injunction  until  the  final 
hearing  of  the  cause. 

The  order  complained  of  will  be  affirmed. 

BEARD,  J.,  concurs.     SCOTT,  J.,  did  not 

sit 


(«  Colo.  S8» 
WOLFBR  T.  WILLIAM  REDDING  ft  SON. 
(Supreme  Court  of  Colorado.     May  2,   1910.) 

1.  Appeal  and  Erbor  ({  223*)— Pbesemta- 
TioN   Below — Objections. 

Where  the  record  on  appeal  does  not  show 
that  any  objection  was  made  or  exception  taken 
to  the  judgment,  an  aaaignment  of  error  as  to 
the  insuffiuiency  of  the  evidence  to  support  the 
judgment  cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  1338-1352;  Dec  Dig.  |> 
223.*] 

2.  TBIAL   (§   192*)  — INSTBUCTIONS— IHSTEUC- 

IIONS  AssuMiNO  Facts. 

Facts  which  are  nncontroverted,  or  are  so 
treated  by  the  parties,  may  be  assumed  as  true 
in  the  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  432-434 ;  Dec.  Dig.  {  192.*] 

3.  Appeai,  and  Ebbob  (<  702*)— Peeskrva- 
TiON  roB  Review— Instruotionb—Absencb 
OF  Part  of  Instructions. 

Appellant  cannot  complain  of  errors  in  in- 
structions, wliere  the  record  does  not  contain 
all  of  the  instructions. 

[Ed.  Note.— For  other. cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  2936-2938;  Dec  Dig.  f 
702.*] 

Appeal  from  District  Court,  Boulder  Conn- 
ty  ;   James  E  Garrigues,  Judge. 

Action  by  William  Redding  ft  Son  against 
Charles  Wolfer.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

Miller,  Barnd  &  Affolter  and  Williams  ft 
Montgomery,  for  appellant  A.  C.  Fatten  and 
Wendell   Stephens,  for  appellees. 
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CAMPBELL,  J.  The  object  of  this  action  Is 
the  recovery  of  the  yalue  of  services  which 
plaintiffs,  Tvho  are  architects,  performed  for 
defendant  Plaintiffs'  case  as  ntade  by  the 
complaint  Is  that,  at  defendant's  request, 
they  agreed  to,  and  did,  draw  for  him  plans 
and  spedflcatlons  for  a  store  building,  and  to 
superintend  the  construction  of  the  same  for 
an  agreed  compensation  of  5  i>er  cent  of  Its 
total  cost;  that  they  were  accepted  by  de- 
fendant, who  began  construction  of  the  build- 
ing, which  plaintiffs  superintended  until  they 
were  wrongfully  discharged.  So  far  as  per- 
tinent to  questions  involved  here,  defendant's 
case,  as  made  by  his  answer.  Is  that  while  he 
employed  plaintiffs  to  draw  plans  and  ^eci- 
flcations  for  a  building  which  he  proposed  to 
«rect,  to  coBt  not  exceeding  $7,000,  the  plans 
and  specifications  which  plaintiffs  drew  were 
for  a  building  which,  as  erected  by  defendant, 
-cost  in  the  neighborhood  of  $15,000,  and  they 
were  not,  as  drawn,  acceptable  to,  or  accepted 
by,  defendant,  who  was  obliged  to  malce 
<dianges  therein,  and  that  because  of  plain- 
tiffs' failure,  in  this  respect,  to  comply  with 
their  contract  he  rightfully  discharged  them. 
By '  way  of  counterclaim  defendant  asked 
damages  growing  out  of  this  contract,  in  that 
he  rented,  in  advance  of  Its  construction,  the 
building  in  question  at  a  rental  based  upon 
the  supposition  that  the  building  would  cost 
$7,000.  instead  of  $15,000.  From  the  Judg- 
ment upon  these  Issues  in  favor  of  plaintiffs, 
defendant  appeals. 

The  assignment  based  upon  the  alleged  in- 
sufficiency of  the  evidence  to  support  the 
Judgment  cannot  under  our  established  prac- 
tice, be  considered.  The  record  does  not  show 
that  any  objection  was  made,  or  exception  tak- 
en, to  the  Judgment.  The  evidence  was  con- 
flicting, and  there  was  sufficient  legal  evidence 
to  sustain  the  finding. 

The  errors  assigned  to  rulings  upon  the  evi- 
dence, even  if  the  points  are  properly  before 
08,  are  not  well  taken.  The  questions  raised 
are  not  Important  in  any  view  of  the  case, 
and.  If  the  rulings  had  not  been  made.  We  are 
satisfied  the  verdict  would  not  have  been  dif- 
ferent. 

Almost  the  entire  argument  of  appellant  la 
devoted  to  the  alleged  erroneous  Instructions 
which  the  court  gave  to  the  Jurr.  Such  objec- 
tions, aa  that  mere  abstract  propositions  of 
law  were  announced,  and  that  the  court  Im- 
properly assumed  as  established  facts  matters 
which  were  in  dispute,  are  not  borne  out  by 
our  examination  of  the  charge.  Facts  which 
are  uncontroverted,  or  are  so  treated  by  the 
parties,  may  be  assumed  as  true  by  the  court 
In  its  instructions.  The  court  did  not  trans- 
gress the  rule  Invoked. 

Besides,  appellant  is  not  In  a  position  to  be 
heard  upon  bis  objections  to  the  charge.  The 
record  does  not  purport  to  contain  all  of  the 
instructions.  Appellant's  abstract  shows  that 
at  least  nine  were  given,  numbered  2,  3,'  4, 


6,  7,  8,  and  9.  InstmctlonB  nnmbered  1  and 
5  are  absent,  and,  for  aught  that  appears  to 
the  contrary,  a  number  of  other  Instructions 
may  have  been  submitted  to  the  Jury.  We  are 
therefore  not  called  upon  to  consider  the  ob- 
jections urged.  We  may,  however,  add  that 
we  do  not  find  the  supposed  errors  in  Hm 
partial  list  of  numbered  Instructions  to  which 
appellant  has  called  our  attention.  Some  of 
them  which  are  altogether  favorable  to  de- 
fendant, if  not  given  at  his  request,  are  criti- 
cised with  as  much  apparent  earnestness  as 
are  those  which  seem  to  have  been  tendered 
by  plaintiffs. 

There  being  no  substantial  or  prejudicial 
error  in  the  record,  the  Judgment  is  affirmed. 

STEELE,  O.  J.,  and  MUS8ER,  J.,  concur. 


(it  Colo.  33») 
TBITCH  V.  PERBI  et  al. 
(Sapt«me  Court  of  Colorado.     May  5,  1910.) 

1.  Appeai.  and  Esbor  (g  1011*)— RZVIBW— 
PiNDiNOS  ON  Conflicting  Evidence. 

There  being  competent  evidence  to  sustain 
the  findings,  tbe^  cannot  be  disturbed,  notwith- 
standing conflicting  evidence. 

[Ed.  Note. — For  other  caseo,  see  Appeal  and 
Error,  Cent  Dig.  {§  3983-3980;  Dec.  Dig.  S 
1011.*] 

2.  Evidence  (i  581*)-- Tbstimowt  oj?  De- 
ceased-Witnesses IN  Pbior  Case— Latino 
Foundation. 

Testimony  of  deceased  witnesses  given  in 
a  prior  action  may  not  be  admitted  on  tbe  state- 
ment of  counsel,  or  the  testimony  of  a  court 
stenographer,  as  to  the  parties  and  the  cause 
of  action  being  the  same  in  the  two  cases ;  but 
this  must  be  shown  by  the  record  of  the  former 
case. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  g|  2414-2418;    Dec.  Dig.  i  581.*] 

S.  Trial  (J  47*) — Introduction  or  Evidence 

—Renewal  of  Offer. 

Evidence  having  been  properly  rejected  be- 
cause of  failure  to  lay  a  foundation  therefor, 
there  was  no  error,  though  foundation  was  sul>- 
sequently  laid ;  offer  to  introduce  the  evidence 
not  having  been  renewed  thereafter. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  H  11&  119;    Dec.  Dig.  i  47.»] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;    Samuel  L.  Carpenter,  Judge. 

Action  by  Philip  Trltch  against  Samuel  M. 
Perry,  administrator  of  George  Trltch,  de- 
ceased, and  others.  Judgment  for  defendants. 
Plaintiff  appeals.    Affirmed. 

Jones  ft  Drake,  Milton  Smith,  and  Charles 
R.  Brock,  for  appellant  Charles  J.  Hughes, 
Jr.,  and  Gerald  Hughes,  for  appellees. 

HILL,  J.  This  action  was  against  tbe  heirs 
of  George  Trltch,  deceased,  the  administrator 
of  bis  estate  and  others.  The  complaint  al- 
leges the  existence  of  a  partnership  entered 
into  in  1868  by  the  plaintiff  and  his  deceased 
brothers,  under  which  it  was  claimed  thb 
plaintiff  contributed  the  sum  of  $1,500  In  the 
hardware  business  as  against  the  sum  of 
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$35,000,  which  the  deceased  then  had  In  said 
business  then  being  conducted  by  him  in  the 
city  of  Denver.  It  was  alleged  that  the  plain- 
tiff was  to  be  a  silent  partner,  but  was  to 
share  in  the  profits  in  the  proportion  that  his 
$1,500  bore  to  the  $35,000  in  the  business  then 
owned  by  his  brother.  It  was  further  al- 
lied that  they  so  conducted  said  partnership 
business  In  the  name  of  George  Trltch  under 
said  agreement  from  the  year  1868  until  the 
death  of  George  Trltch,  which  occurred  at 
Denver  In  1809,  that  the  business  flourished; 
large  profits  accrued  therefrom,  wbltih  re- 
mained in  the  possession  of  George  Trltch, 
and  that  the  value  of  the  stock  of  goods  and 
good  will  of  the  busluess  at  the  time  of  bis 
death  was  at  least  $1,500,000.  It  was  further 
alleged  that  during  the  continuance  of  said 
partnership  George  Trltch  took  out  of  the  sur- 
plus and  proQts  from  said  business  large 
sums  of  money  and  invested  it  in  stock, 
bonds,  real  estate,  and  other  property,  and 
that  all  property  owned  by  him  at  the  time  of 
his  death  was  purchased  with  funds  taken 
from  said  partnership  business;  that  it  was 
of  great  value ;  that  It  is  in  the  possession 
of  the  defendants,  and  that  no  settlement 
has  ever  been  made  of  the  partnership.  The 
prayer  Is  to  compel  a  recognition  of  the  part- 
nership, an  accounting  to  plaintiff  of  his  in- 
terest therein,  that  the  court  decree  a  trust 
existing  In  his  favor,  and  that  he  be  award- 
ed his  share  of  the  property,  for  general  re- 
lief, etc.  That  portion  of  the  answer  neces- 
sary to  be  considered  contains  a  general  de- 
nial to  all  material  portions  of  the  complaint 
Trial  was  to  the  court,  which  found  gener- 
ally in  favor  of  the  defendants;  from  tbe 
Judgment  In  favor  of  defendants  the  plain- 
tiff appeals. 

The  principal  assignments  of  error  urged 
are  that  the  Judgment  is  contrary  to  law  and 
Is  manifestly  against  the  weight  of  tbe  evi- 
dence. The  evidence  Is  conflicting,  but  from 
a  careful  examination  of  tbe  record  we  flnd 
abundant  competent  evidence  to  sustain  the 
findings  of  the  trial  court  Where  such  Is 
the  case,  under  our  rules  of  practice  repeat- 
edly announced,  it  Is  not  the  province  of  this 
court  to  disturb  the  findings.  Chadboume  v. 
Davis,  9  Colo.  681,  13  Fac.  721;  Rollins  v. 
Board  of  Commissioners,  15  Colo.  103,  25  Pac. 
319 ;  Jones  v.  Sullivan,  22  Colo.  224,  43  Pac. 
1001;  Cascade  Ice  Co.  v.  Water  Co.,  23  Colo. 
294,  47  Pac.  288;  Colorado  Fuel  ft  Iron  Co. 
V.  Pryor,  26  Colo.  640,  67  Pac.  51 ;  Barnett  v. 
Jaynes,  26  Colo.  279,  57  Pac.  703 ;  Hamlll  v. 
Copeland,  26  Colo.  1T8,  50  Pac.  901;  Hazle- 
tlnev.  BTockway,  26  Colo.  291,  57  Pac.  1077. 

The  only  other  error  urged  by  counsel  lil 
tbelr  brief  pertains  to  the  rejection  of  the  tes- 
timony given  to  the  county  court  of  two  wit- 
nesses, Gomer  and  Roberts,  now  deceased. 
It  is  urged  by  counsel  for  the  appellant  that 
the  action  in  the  county  court  was  between 
the  same  parties,  and  that  the  claim  being 
urged  there  was  substantially,  the  same  as 
tbe  contention  made  here,  for  which  reason, 


when  it  was  shown  that  tbe  witnesses  prior  to 
this  trial  had  become  deceased,  It  was  compe- 
tent to  have  read  their  testUnony  taken  at  the 
former  trial.  We  do  not  flnd  It  necessary  to 
pass  upon  this  question,  as  it  was  not  so  pre- 
sented to  the  trial  court.  At  the  time  this 
evidence  was  offered,  one  of  tbe  then  counsel 
for  the  appellant  In  substance,  stated:  "We 
desire  to  offer  the  evidence  of  P.  P.  Gomer 
taken  In  a  case  styled:  'State  of  Colorado, 
County  of  Arapahoe,  In  the  County  Court 
March  21,  1901.  In  tbe  Matter  of  the  Estate 
of  George  Trltch,  Deceased,  on  the  Claim  of 
Philip  Tritch.'  Also  tbe  testimony  of  John 
W.  Roberts  taken  in  the  same  case  and  on  the 
same  day.  We  have  shown  to  the  court  that 
these  witnesses  are  both  dead,  and  this  mat- 
ter now  is  familiar  to  the  court  as  being  a 
similar  case  to  this,  an  effort  to  prove  tbe 
claim."  The  death  of  the  witnesses  was  cop- 
ceded,  but  objection  was  made  to  the  Intro- 
duction of  the  evidence  for  the  reasons  "that 
it  had  not  been  shown  In  tbe  only  proper  way 
that  that  matter  can  be  shown  that  the  pro- 
ceeding In  the  county  court  was  identical  as  to 
the  nature  of  the  claim  and  the  parties  with 
that  now  here  presented,  and  the  further  rea- 
son that  the  record  of  the  county  court  which 
discloses  the  nature  of  the  claim  had  not  been 
presented."  This  objection  was  sustained  on 
the  ground  that  tbe  record  In  the  former  case 
had  not  been  introduced.  Thereafter,  Mr. 
Llbby,  tbe  stenographer  from  tbe  county 
court,  was  called,  and  testified  that  he  was 
present  at  the  taking  of  tbe  testimony  in  the 
case  of  Philip  Tritch  against  the  Tritch  es- 
tate, and  upon  objection  to  further  questions 
for  the  reasons  before  raised,  counsel  for  ap- 
pellant offered  to  prove  by  the  witness  that 
tbe  testimony  of  the  witnesses  Gomer  and 
Roberts,  then  offered,  was  the  testimony  that 
was  given  by  those  witnesses  in  the  case  in 
the  county  court  that  he  took  it,  and  that  it 
is  a  transcript  the  ext«ided  notes  of  that  evi- 
dence taken  by  him,  to  which  tbe  trial  Judge 
replied:  "I  don't  think  that  can  be  done 
until  the  record  Is  brought  in.  That  would 
be  permitting  him  to  testify  as  to  the  case 
instead  of  the  record."  Tbe  ruling  was  cor- 
rect in  both  Instances.  To  have  admitted  the 
evidence  in  the  first  instance  (If  the  reasons 
urgred  here  ar^  correct)  would  have  been  the 
acceptance  of  tbe  bare  statement  of  counsel 
(over  proper  objections)  that  -  the  parties  to, 
and  the  cause  of,  action  were  tbe  same  in 
the  county  court  as  here.  To  have  accepted 
It  in  the  second,  as  in  substance  said  by  tbe 
trial  court  would  be  permitting  the  witness 
to  testify  and  give  his  version  as  to  the 
claim  and  parties  being  the  same.  Instead  of 
proving  it  by  the  record.  "Tls  true  thereafter 
tbe  entire  record  in  tbe  former  case  In  the 
county  court  was  introduced  in  evidence  by 
tbe  defendants,  but  as  the  plaintiff  did  not 
renew  bis  offer  to  Introduce  the  testimony 
after  the  admission  of  the  record  from  the 
county  court  and  as  it  was  rightly  rejected 
when  presented,  we  are  not  called  upon  to 


Digitized  by 


Google 


OoIo.j 


BBNNINQHOFP  v.  TOWN  OF  PALISADB. 


983 


pass  apon  the  questloii  of  the  identity  of 
claims  or  patties,  or  adopt  any  rule  In  this 
case  pertaining  to  the  evidence  of  a  deceased 
witness. 

The  Judgment  will  be  affirmed. 

Affirmed. 

STEELE,  a  J.  and  GAQBEBT,  3^  concur. 


(48  Colo.  M) 

BBNNINGHOBTB'.et  al.  v.  TOWN  OF 
PAIilSADB. 

(Supreme  Conrt  of  Oolorado.     May  2,  1910.) 

1.  Eminent  Domain  (|  203*)— <Jompen8ation 
— evidbncb. 

In  proceedings  by  a  town  to  condemn  a 
water  right,  all  the  facts  as  to  the  condition 
of  the  land  and  its  surronndings,  its  improve- 
ments and  capabilities,  including  the  productive 
character  of  fruit  trees,  the  character  of  the 
soil,  and  the  amount  of  water  supplied  to  the 
land  bjT  an  irrigation  ditch,  are  admissible  in 
determming  the  injury  to  the  land  resulting 
from  the  appropriation. 

[Ed.  Note.— For  other  cases,  see  Eimlnent  Do- 
main, Cent.  Dig-  I  M2;   Dec.  Dig.  i  203.*] 

2.  BlCINENT  DOUAIIT  (|  282*)— GOMPXNBATIOir 
— EVIDBNCE— HaBMI^ESS  EBBOB. 

In  proceedings  by  a  town  to  condemn  a 
water  right,  the  admission  in  evidence  of  the 
valuation  of  the  land  as  made  by  the  assessor 
was  not  prejudicial  error,  where  the  assessor 
testified  that  the  valuation  was  not  made  with 
reference  to  what  the  land  was  actueflly  worth. 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  {  686;   Dec.  Dig.  i  262.*] 

8.  Appbai,  and  ESrrob  (IS  204,  237*)— Objbo- 

TX0N8  IN  TaiAI.  CotTBT— ADKISaiON  OV  EVI- 
DENCE. 

The  admission  of  evidence  will  not  be  re- 
viewed on  appeal,  where  the  complaining  party 
did  not  object  or  move  to  strike  out. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i~1258:  Dec.  Dig.  {{  204, 
237;*   Trial,  Cent.  Dig.  i  228.] 

4.  Eminent    Domain     (f    262*)  —  Appeal — 

Harmless  Ebror. 

Where,  in  proceedings  by  a  town  to  con- 
demn a  water  right,  defendants  appealed  from 
an  order  of  the  court  overruling  their  motion  to 
vacate  the  award  of  the  condemnation  commis- 
sioners, and  not  from  the  decree,  error  of  the 
court  in  its  decree  adjudging  that  the  town, 
upon  paying  into  conrt  the  amount  of  the  award 
within  90  days,  may  talce  possession  of  the 
water  right,  and  upon  such  payment  shall  be- 
come vested  with  the  title  to  the  same,  though 
contrary  to  the  form  of  decree  specified  by  Rev. 
St.  1908.  a  2420,  2425,  2428,  will  be  regarded 
as  harmless. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {  6S6:  Dec.  Dig.  {  262.*] 

Appeal  from  District  Court,  Mesa  County ; 
Theron  Stevens,  Judge. 

Proceedings  by  the  Town  of  Palisade 
against  Esther  E.  Hoover  BennlnghoCT  and 
others,  to  condemn  a  certain  water  right 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

Strand  M.  Logan,  for  appellants.  Wheeler 
&  Welser,  for  appellee. 

MUSSER,  J.  This  action  was  brought  un- 
der the  statutes  of  eminent  domain  by  the 


town  of  Palisade. to  condemn  a  water  right 
with  which  to  supply  the  town  with  water 
for  domestic- use  and  fire  protection.  Three 
commissioners  were  appointed,  as  provided 
by  statute,  to  appraise  and  determine  the 
damages  and  compensation  to  be  allowed  the 
owner.  This  was  fixed  by  the  commission- 
ers at  $4,000  for  the  water  right  and  $8,500 
for  consequential  damages  accruing  to  the 
land  on  which  the  water  was  used.  The 
owners  are  not  satisfied  with  the  award  of 
$12,500,  and  are  here  assigning  various  er- 
rors relating  to  the  admission  of  testimony 
before  the  commissioners,  saying.  In  effect,  * 
that  the  evidence  on  the  part  of  the  town 
was  practically  all  Incompetent,  Irrelevant, 
and  Immaterial,  and  that  the  evidence  on 
the  part  of  the  owner  waa  the  only  compe- 
tent and  reliable  evidence  offered,  and  for 
that  reason  the  award  should  be  from  $24,- 
000  to  $27,000.  One  of  the  witnesses  for  the 
owner,  whose  testimony  tended  to  show  that 
the  award  should  be  about  $25,000,  based  on 
values  of  other  lands  in  the  vicinage  said 
that  the  values  he  was  testifying  to,  or 
asked  about  were  uncertain  and  mnch  in- 
flated. As  these  values  were  based  upon 
about  the  same  matters  as  the  values  testi- 
fied to  by  the  other  witnesses  for  the  owner, 
the  commissioners,  no  doubt,  felt  that  the 
values  sought  to  be  established  by  the  own- 
er were  inflated  and  not  real.  On  the  other 
hand,  one  witness  for  the  town  said  the  land 
with  the  water  was  worth  $5,000  or  $6,000; 
another  from  $7,000  to  $10,000 ;  others  placed 
it  higher.  Thus  is  presented  the  maze  of  dif- 
fering opinions  usual  In  cases  wherein  valae 
is  sought  to  be  established.  Giving  the  ap- 
pellants the  benefit  of  the  rules  of  evidence 
they  invoke,  their  assignments  of  error  will 
be  considered.  The  burden  of  their  com- 
plaint is  that  a  great  deal  of  the  testimony 
on  behalf  of  the  town  related  to  the  condi- 
tion of  the  trees  upon  the  land,  the  profits 
therefrom,  the  amount  of  water  that  was 
nsed  at  various  times  for  the  irrigation 
thereof  by  means  of  the  water  right,  and 
other  evidence  of  like  character.  They  say 
that  such  evidence  was  Incompetent  In 
measuring  the  value  of  the  land.  Strictly 
speaking,  it  was  the  value  of  the  water 
right,  the  property  taken,  that  was  to  be 
ascertained,  together  with  the  damages  to 
the  land  by  reason  of  the  taking.  The  land 
was  not  taken.  They  insist,  however,  that 
without  the  water  right  the  land  Is  worth- 
less, and  that,  therefore,  they  are  entitled 
to  the  value  of  the  land  with  the  water  right 
Giving  them  again  the  benefit  of  their  claim, 
to  avoid  contention,  it  appears  that  the 
things  they  complain  of  have  a  direct  bear- 
ing on  the  value.  If  fruit  trees  on  the  land 
are  thrifty  and  produce  fruit  In  great  quan- 
tity and  of  good  quality,  the  land  Is  wortb 
more  than  if  the  trees  were  weak  and  leas 
productive,  or   produced   fruit   of  inferior 
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qnallty.  Like  other  property,  the  value  of 
land  Is  more  or  less  affected  by  the  profit 
which  has  been  derived  therefrom,  though, 
of  course,  in  a  developing  country,  it  Is  true 
that  prospective  capabilities  of  land  will 
have  considerable  Influence  in'  determining 
Its  value.  Conditions,  circumstances,  and 
surroundings  which  exist,  and  have  existed, 
character  of  soli  and  other  like  conditions, 
have  some  bearing  In  determining  what  may 
be  the  future  capabilities.  The  source  of 
the  water  right  was  a  small  creek.  If  there 
was  always  enough  water  in  the  creek,  when 
needed,  to  supply  the  full  amount  of  the 
appropriation,  the  water  right  was  worth 
more  than  it  would  be  if,  at  times,  the  own- 
er had  to  be  satisfied  with  a  less  amount 
than  the  appropriation.  It  Is  true  that  the 
town  was  condemning  the  right  to  an  amount 
of  water  as  fixed  by  the  decree,  but  the 
decree  Itself  did  not  supply  the  water  nec- 
essary to  fill  it  when  needed.  Hence  evi- 
dence of  bow  much  water  was  supplied 
to  the  ditch  during  the  irrigation  season 
was  competent.  Some  of  the  witnesses  tes- 
tified that  a  large  part  of  the  land  was 
rough  and  rocky,  that  It  was  badly  washed 
In  places,  and  that  It  was  Inconvenient  to 
get  to  and  from  it  Can  it  be  said  that  such 
conditions  will  not  affect  its  value,  present 
or  prospective?  It  is  thus  seen  that  all  this 
evidence  complained  of  has  a  bearing  on 
the  value  of  the  property  taken.  It  is  to  be 
remembered  that  in  this  case,  not  only  is 
compensation  for  the  property  taken  to  be 
awarded,  but  also  damages  to  the  property 
not  taken.  In  such  a  case,  a  wide  range  of 
evidence  Is  admissible.  All  evidence  having 
a  bearing  upon  the  compensation  and  dam- 
ages to  be  awarded  la  admissible.  Colo.  M. 
Ry.  Co.  T.  Brown,  15  Colo.  193.  25  Pac  87. 
"All  the  facts  as  to  the  condition  of  the 
property  and  its  surroundings,  its  improve- 
ments and  capabilities,  may  be  shown  and 
considered  in  estimating  its  value.  Of 
course  circumstances  and  conditions  tending 
to  depreciate  the  property  are  as  competent 
as  those  which  are  favorable."  2  Lewis  on 
Eminent  Domain,  f  478. 

The  admission  of  the  valuation  made  by 
the  assessor  cannot  reasonably  be  held  to 
have  been  prejudicial.  In  effect,  the  asses- 
sor said  he  did  not  know  what  he  valued, 
and  that  he  did  not  know  what  the  land 
was  worth.  It  is  clear  that  the  valuation 
was  a  mere  setting  down  of  figures  without 
any  basis  of  value.  Besides,  the  valuation 
was  evidently  introduced  in  an  attempt  to 
show  an  expression  of  the  owner  in  regard  to 
it.  which  attempt  was  an  evident  failure  on 
the  part  of  the  town.  It  is  difficult  to  see 
how,  under  such  circumstances,  the  assess- 
or's valuation  could  have  Influenced  the 
commissioners  one  way  or  the  other.  It  Is 
objected  that  a  witness  testified  that  he 
offered  the  owner  $2,000  for  the  land  with- 
out the  water  right.  Reference  to  the  par- 
ticular folio  of  the  abstract  mentioned   in 


the  brief  and  assignment  of  errors  discloses 
the  testimony  now  objected  to.  It  does  not 
appear  at  that  place  that  the  testimony  was 
objected  to  at  the  time,  nor  that  any  motion 
was  made  to  strike  it  out,  if  it  was  not  an- 
ticipated by  a  question. 

The  commissioners  in  this  case  filed  wltb 
the  clerk  of  the  court  their  certificate  of 
their  ascertainment  and  assessment  of  the 
damages  and  compensation  to  be  allowed  the 
owner,  as  provided  in  section  6  of  the  act 
Section  2420,  Rev.  St.  Thereupon  the  own- 
ers filed  what  will  be  regarded  as  a  motion  to 
vacate  and  set  aside  the  award  of  the  com- 
missioners. The  court  overruled  this  motion, 
and  iu  the  same  order  adjudged  that  upon 
paying  into  court  the  amount  of  the  award 
within  90  days  the  town  was  authorized  to 
take  possession  of  the  water  right,  and  that 
upon  such  payment  the  town  would  become 
vested  with  the  title  to  the  same.  The  own- 
ers complain  of  this  form  of  Judgment,  and 
say  that  the  court  acted  In  excess  of  its  au- 
thority. It  is  true  that  the  statutes  do  not 
provide  for  this  kind  of  a  Judgment  upon  a 
certificate  of  commissioners.  Section  11  (seo- 
tiou  2425,  Rev.  St.)  provides  for  a  conditional 
Judgment  upon  the  verdict  of  a  Jury  when  a 
Jury  acts.  Section  6,  |  2420,  Rev.  St,  pro- 
vides th^t  the  court,  upon  a  certificate  of 
the  commissioners,  or  a  verdict  of  the  Jury, 
and  proof  of  the  payment  of  the  compensa- 
tion, may  make  and  enter  a  rule  containing 
certain  matter  provided  for  In  the  statute, 
and  upon  the  entry  of  such  rule  the  petition- 
er  shall  become  seised  in  fee  of  the  property 
taken. 

In  Denver  ft  N.  O.  R.  R.  Co.  t.  Jackson,  & 
Colo.  340,  it  was  determined  that  section  la 
of  the  eminent  domain  act  (section  2427,  Rev. 
St.)  gives  either  party  a  right  to  a  review 
of  the  proceedings,  either  by  ai)peal  or  by 
writ  of  error,  upon  final  determination  In 
the  court  below,  and  that  section  6  (section 
2420,  Rev.  St.)  "clearly  Indicates  what  shall  be 
the  end  of  the  proceedings  where  the  com- 
pensation is  assessed  by  commissioners,  pro- 
vided the  money  Is  paid,  and  no  appeal  is 
taken  or  writ  of  error  Issued."  Such  end 
Indicated  In  section  6  is  the  entry  of  the 
rule  above  mentioned.  It  was  further  deter- 
mined in  that  case  that,  "when  the  com- 
missiouers  have  filed  with  the  clerk  their 
certificate  of  'ascertainment  and  assessment.' 
and  the  court  or  Judge  has  denied  the  mo- 
tion of  petitioner  or  respondent  as  the  case 
may  be,  to  vacate  and  set  aside  the  same^ 
there  Is  such  a  final  determination  as,  under 
the  statute,  entitles  him  to  his  appeal  or 
writ  of  error,"  and  that  when  the  court  or 
Judge  has  overruled  such  motion,  his  power 
Is  exhausted  until  the  award  or  price  deter- 
mined is  paid  into  court,  and  that  when  it 
Is  so  paid,  the  court  or  Judge  must  enter  the 
rule,  unless  under  section  14  (section  2428, 
Rev.  St.)  it  Is  paid  to  enable  the  petitioner 
to  obtain  possession  of  the  property  pending 
the  review.    It  Is  clear,  under  these  sections 
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and  the  opinion  of  this  court  aforesaid,  that 
n'hen  the  lower  court  overmled  the  motion 
to  vacate  the  award  of  the  commissioners, 
the  owners  then  had  the  rlgbt  to  appeal  this 
case,  and  the  court  had  no  aatborlt^  to  enter 
the  conditional  Judgment  which  It  did. 
When  the  right  to  exwdse  the  right  of  emi- 
nent domain  is  settled.  It  is  clearly  shown 
In  the  opinion  In  6  Colorado  that  the  deter- 
aaination  of  the  price  to  be  paid  Is  the  prln- 
zlpal  object  of  the  proceedings.  As  a  matter 
}f  fact,  this  appeal  Is  not  from  the  so-called 
?onditlonal  Judgment,  but  from  the  award 
it  the  commissioners,  approved  bj  the  conrt 
In  overruling  the  motion  to  vacate  the  same. 
The  amount  of  the  price  to  be  paid,  as  fixed. 
Is  all  that  Is  assailed.  The  matter  complaln- 
3d  of  In  the  Judgment  was  without  any  ef- 
rect.  The  award  was  not  affected  by  It  one 
iray  or  the  other.  The  parties  are  In  pre- 
cisely the  same  position  as  they  would  be  If 
the  court  had  simply  overruled  the  motion 
:o  vacate  the  award  of  the  commissioners 
ind  then  stopped.  The  matter  complained 
)f  In  the  Judgment  could  not,  and  did  not, 
prejudice  the  owners  in  any  way  whatever. 

It  is  apparent  from  this  record  that  about 
lU  the  evidence  available,  bearing  upon  the 
ralne  of  the  water  right  and  the  consequent 
lamage  to  the  land,  was-  presented  to  the 
.■ommlssioners..  Some  of  It  was  favorable, 
lome  unfavorable,  to  the  contention  of  ap- 
>ellauts.  In  addition,  the  commissioners 
rlewed  the  premises.  The  conrt  below  also 
>as8ed  upon  and  approved .  their  award.  It 
loes  not  appear  that  any  Injustice  was  done, 
lor  does  it  appear  that  any  prejudicial  er- 
ror was  committed.  Under  such  circum- 
itances,  the  compensation  to  be  paid  by  the 
;own,  as  fixed  by  the  commissioners,  should 
)e,  and  is,  afllrmed. 

Affirmed. 

8TEELB,  a  J^  and  BAILE7,  J.,  concur. 


18  Colo.  12) 

JRERLEY  IRR.  CO.  et  al.  v.  VON  TROTHA 

et  al. 
(Supreme  Court  of  Coloiado.     May  2,  1910.) 

.  Limitation  of  Actions  (S  55*)— Accrual 
OF  Oausb  of  Action— lN.TtjRiK8  to  Real 
Pbopertt. 

A  cause  of  action  for  flooding  land  by  the 

rectioD   of  a  dam   accrues   for   the   purpose   of 

letermining  limitations  vrben  the  laud  is  flooded, 

nd  not  when  the  dam  is  erected. 
[Ed.   Note.— For  other  cases,  see  Limitation 

f  Actions,  Cent  Dig.  M  303-300:   Dec.  Dig.  I 

6.*] 

!.  Waters  and  Water  Courses  (|  167*)— 
Acquisition  of  Water  Rights— Prescrip- 
tion—Erection  OF  Dams. 

The  owners  of  the  right  to  maintain  a  dam 
lave  no  risbt  to  rebuild  and  maintain  a  new 
nm  in  such  a  way  as  to  place  a  greater  servi- 
ude  or  burden  on  the  property  of  other  riparian 


owners  than  bad  lieen  put  npon  It  by  the  main- 
tenance of  the  previous  dam. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  B  194-202;  Dec. 
Dig.  §  167.*] 

8.  Waters  and  Water  Courses  (J  170*)— 
Actions  fob  Flowaoe  —  Instructions  — 
Construction. 

In  an  action  for  injuries  caused  by  the 
overflow  of  land  due  to  the  unauthorized  main- 
tenance of  a  dam,  an  instruction  that  if  a  pre- 
vious dam  had  been  constructed  of  dirt,  brush, 
and  like  material  which  washed  oat  during  flood 
times,  and  a  second  dam  of  the  same  height 
was  constructed  with  flashboards  which  it  was 
the  custom  to  remove  during  flood  times,  the 
defendants  acquired  no  right  to  erect  and  main- 
tain a  third  solid,  immovable  dam  of  the  same 
height  of  the  prior  ones,  is  not  objectionable  as 
telling  the  jury  that  a  temporary  break  in  the 
dam  destroyed  the  easement. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  ^  WJ ;  Dec.  Dig.  § 
179.»] 

4.  Words  and  Phrases  —  "Extbaordinabt 
Flood." 

An  "extraordinary  flood"  is  one  of  the 
heaviest  that  ever  occurred  in  a  locality. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  p.  2C2S.*] 

5.  Waters  and  Water  Courses  (f  179*) — 
Flo  WAGE — Instructions. 

Any  innccuracy  in  charging,  in  an  action 
for  injuries  from  the  overflow  of  land,  that  an 
extraordinary  flood  is  one  of  the  heaviest  that 
ever  occurred  in  the  locality,  is  not  misleading 
to  the  jury,  where,  they  are  also  instriicted  that 
if  the  river  overflowed  its  banks  by  reason  of 
an  extraordinary  flood,  or  freshet  which  it  was 
not  capable  of  carrying  within  its  banks,  and 
was  not  occasioned  by  the  dam  of  defendants, 
plaintiffs  could  not  recover,  and  that  defendants 
would  be  excused  from  liability  on  account  of 
an  extraordinary  flood  which  could  not  be  fore- 
seen and  guarded  against. 

W'Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  §  259 :    Dec.  Dig.  I 
179.] 

6.  Waters  and  Water  Courses  (f  179*)— In- 
juries FROM  Flowaob— Actions— Instruc- 
tions. 

In  an  action  for  overflow  of  land  caused 
by  the  maintenance  of  a  dam  and  the  forming 
of  a  sandbar,  due  to  the  failure  of  defendants 
to  operate  a  sand  chute,  a  request  to  instruct 
that  if  the  overflow  was  caused  by  certain  is- 
lands and  sandbars  in  the  river  above  or  below 
the  dam,  and  the  bushes,  trees,  driftwood,  and 
debris  collected  thereon,  or  for  any  other  canse 
than  the  dam  of  defendants,  plaintifl^  could  not 
recover,  was  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  257;  Dec.  Dig. 
8  179.*) 

7.  Trial  (§  261*)— Instructions— Requests 
— Instructions  Pabti.y  Erroneous. 

A  requested  ibstruction  containing  a  ma- 
terial erroneous  proposition  was  properly  re- 
fused. 

[EH.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  660 ;  Dec.  Dig.  |  261.*] 

8.  Trial  (J  260*)— Instructions— Requests- 
Instructions  Already  Given. 

A  requested  instruction,  in  an  action  for 
overflow  of  land,  that  if  the  overflow  was  caused 
by  sandbars,  brush,  or  other  causes  than  de- 
fendants' dam,  plaintiffs  could  not  recover,  was 
sufficiently  covered  by  an  instruction  that  if 
the  overflow  was  caused  by  obstructions  in  the 
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river  other  than  the  dam,  or  by  any  canse  other 
than  the  dam,  plaintiffs  conld  not  recover. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  651-669 ;   Dec.  Dig,  |  26a*] 

9.  Appead  and    Bkbob   (S   1001*)— Rktiew— 
Questions  or  Fact. 

Where  the  verdict  is  sapported  by  ample 
evidence,  it  vein  not  be  interfered  with  on  ai>- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dif.  {§  3922,  8928^934;  Dec 
Dig.  f  lOOl.*] 

10.  Thial  (5  28*)— Conduct  in  Gkn«»ai/— In- 
spection AND  View. 

Under  the  express  provisions  of  Mills'  Ann. 
Code,  §  188,  permission  to  the  jury  to  visit  and 
view  premises  involved  in  the  controversy  is 
entirely  within  the  discretion  of  the  trial  court. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  77-79;  Dec.  Dig.  %  28.*] 

11.  New   Trial   (J    52*)— Gbounds— Ibbeqd- 
I.ABITIES  IN  Verdict. 

A  chance  or  quotient  verdict  which  was 
afterwards  voted  on  and  accepted  by  the  jury 
as  the  legitimate  expression  of  their  delibera- 
tions ia  not  ground  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  101-105;   Dec.  Dig.  {  52.*] 

12.  Appeal   and   Error    (S    528*)— Becobd— 
Scope  and  Contents— Affidavits. 

Though  Mills'  Ann.  Code,  §  60,  makes  cer- 
tain motions  and  rulings  and  deoisjons  thereon 
part  of  the  record  without  making  them  such 
by  bill  of  exceptions,  affidavits  of  jnrors  to 
impeach  a  verdict  not  being  mentioned  in  the 
section,  when  not  embodied  in  the  bill  of  ex- 
ceptions, are  not  part  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  2384^2388;  Dec.  Dig.  f 
628.*] 

Appeal  from  District  Court,  Weld  County; 
James  E.  Gariigues,  Judge. 

Action  by  Erich  Von  Trotha  and  anotber 
against  the  Greeley  Irrigation  Company  and 
another.  From  a  Judgment  In  favor  of  plain- 
tiffs, defendants  appeal.    Affirmed. 

C.  D.  Todd,  for  appellants.  Elbert  O. 
Smith,  for  appellees. 

WHITE,  J.  Appellees,  as  plaintiffs,  brought 
this  suit  against  appellants  to  recover  dam- 
ages to  their  crops,  caused  by  the  overflow  of 
the  Cache  la  Pondre  river  upon  their  lands. 
The  appellants  owned  and  operated.  Jointly, 
a  certain  Hue  of  ditch  commonly  known  as 
"canal  No.  3,"  which  has  Its  headgate  on  the 
south  bank  of,  and  takes  its  supply  of  water 
from,  the  Cache  la  Pondre  river  at  a  point 
-Qpon  plaintiffs'  land. 

The  complaint,  in  substance,  alleges:  That 
defendants  in  November,  1903,  constructed  a 
wooden  dam  or  check  In  and  across  said  river 
at  a  point  about  60  feet  below  the  headgate 
of  canal  No.  3;  that  during  the  spring  of 
1905  defendants  negligently  allowed  sand, 
silt,  and  the  debris  from  the  river  to  accumu- 
late in  said  canal  and  headgate  thereof ;  that 
about  the  5th  day  of  June,  1905.  the  defend- 
ants negligently  allowed  said  dam  or  check 
to  remain  In  the  river  during  a  rise  of  the 
water,  neither  rnising  nor  lowering  it;  that 


on  account  of  said  aecnmulation  of  sand  and 
debris,  and  on  account  of  not  properly  hand- 
ling or  regulating  said  check  or  dam,  the 
defendants  caused  the  water  in  the  river  to 
back  up  and  overflow  its  banks  in  and  upon 
plaintiffs'  property  .  to  their  damage;  that 
said  water  would  not  have  escaped  its  river 
banks,  but  would  have  remained  th^ein  with- 
out harm  to  the  plaintiffs  if  said  sand,  silt, 
and  debris  had  been  properly  removed,  <m: 
said  check  &c  dam  raised  or  lowered  in  the 
river. 

The  answer,  after  admitting  certain  all^a- 
tions  of  the  complaint,  alleges,  in  substance: 
That  In  1870,  while  the  land  owned  by  plain- 
tiffs was  a  part  of  the  public  domain,  the 
assignors  of  defendants  constructed  a  dam 
across  the  river  at  substantially  the  same 
point,  and  of  the  same  height,  and  for  the 
same  purx>ose  as  the, dam  or  check  of  which 
complaint  is  made;  that  from  time  to  time 
said  dam  was  repaired  and  reconstructed, 
and  such  was  the  work  done  thereon  in  No- 
vember, 1903 ;  that  the  dam  as  repaired  and 
reconstructed,  with  fiashboards  thereon,  was 
no  higher  and  no  greater  obstruction  in  the 
river  than  the  dams  previously  maintained 
at  said  point;  that  said  dam  was  necessary 
for  the  operation  of  said  canal,  and  was  con- 
structed according  to  the  customs  and  laws 
relative  to  the  construction  of  dams  and 
canals  for  the  appropriation  of  water;  that 
the  patents  for  the  land,  owned  by  plaintiffs, 
conveyed  the  same  subject  to  the  rights  of 
defendants  to  maintain  said  dam  as  thereto- 
fore maintained,  and  ever  since  said  dam  has 
been  maintained,  used,  and  enjoyed,  with  the 
knowledge  and  consent  of  all  owners  of  said 
land,  Indndlug  plaintiffs;  that  by  reason  of 
the  pranises  the  appellants  obtained,  and  had 
a  vested  right  and  easement  in  and  upon,  said 
land  and  stream  to  keep  and  maintain  said 
canal,  headgate,  and  dam  with  the  right  to 
check  back  the  waters  In  the  stream  and  upon 
appellees'  land ;  that  the  injury  complained 
of  was  caused  by  an  extraordinary  flood; 
that  plaintiffs  had  allowed  the  river  channel 
to  become  narrowed  by  the  undergrowth  and 
the  accumulation  of  dfibrls  in  the  channel  up- 
on their  own  land  and  thereby  caused  the 
overflow  and  consequent  injury;  that  plain- 
tiffs' cause  of  action  accrued  more  than  6 
years,  and  more  than  20  years,  before  the 
commencement  of  this  suit  The  answer  then 
denies  all  other  allegations  of  the  complaint 
A  replication  was  filed  and  the  cause  subse- 
quently tried.  The  defendants  requested,  at 
the  close  of  the  evidence,  that  the  Jury  view 
the  premises,  which  was  denied.  A  verdict 
was  returned,  and  Judgment  entered,  for 
plaintiffs,  from  which  defendants  prosecute 
this  appeal. 

In  1870  the  defendants,  or  their  prede- 
cessors in  Interest  built  a  dam  of  dirt,  grav- 
el, and  brush,  commonly  known  as  a  "brush 
dam,"  across  the  river  at  a  point  about  €0 


•For  otber  cases  see  same  topic  and  aectlon  NUMBER  In  Dec.  &  Am.  Diga.  1907  to  date,  &  Reporter  iDdoin 
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feet  Mow  the  headgate  of  canal  No.  3,  for 
the  purpose  of  diyerting  th««in  the  water 
from  tbe  river.  The  dam  would  at  times 
wasb  out,  and  was  rebuilt  practically  In  the 
same  manner  from  time  to  time  until  1883. 
In  the  fan  of  diat  year  the  bruBb  dam  was 
replaced  by  one  made  of  piles  and  plank,  with 
flashboards  which  Were  taken  out  or  off  dur- 
ing periods  of  high  water.  This  dam  with  the 
flashboards  was  practically  of  the  same 
height  as  the  original  daih. 

In  November,  1903,  the  pilea  forming  tiie 
basis  of  the  dam  constructed  In  1883  were 
sawed  off,  and  an  apron  or  floor  was  con- 
structed thereon  which  consists  of  plank  3 
inches  thick  and  12  feet  long.  Above  the 
apron  is  a  structure  made  of  8"x8"  timbers 
about  12  feet  in  length,  set  6  or  6  feet  apart, 
at  an  angle  of  about  45*  downstream.  On 
each  timber  in  the  center  is  a  2"x2"  board 
and  on  that  a  2"x8"  cleat  forming  a  slot 
or  groove  into  which,  boards,  so  made  as 
to  slide  up  or  down,  are  placed,  forming 
the  face  of  the  dam.  These  sliding  boards 
are  commonly  known  as  "flashboards,"  and  in 
operating  this  dam,  as  well  as  the  one  built 
in  1883,  it  was  the  intention  and  custom  to 
take  out,  remove,  lower,  or  raise  these  flash- 
boards  during  flood  times  in  order  to  allow 
a  freer  passage  of  the  water  in  the  river. 
The  dam  is  supplied  with  a  sand  chute  about 
16  feet  in  width,  operated  for  the  purpose  of 
keeping  the  headgate  and  ditch  from  choking 
up  with  sand.  The  sand  chute  was  not  oper- 
ated in  1004,  and  a  sandbar  filled  in  above 
tbe  dam  in  the  ditch,  and  in  front  of  the 
beadgate.  It  was  about  130  feet  long,  30  to 
40  feet  wide,  l^,  feet  in  depth,  and  extended 
about  40  feet  past  the  beadgate.  It  was  two- 
thirds  larger  than  any  sandbar  previously 
tbera  It  so  remained  In  1906,  at  the  time 
plalntUfs'  crops  were  destroyed,  extending 
into  the  ditch  between  the  headgate  and  the 
weir.  When  the  high  water  that  damaged 
plaintiffs  came,  the  flashboards  tightened  and 
conld  not  be  removed,  lowered  or  raised.  At 
tbe  time  of  the  construction  of  the  brush  dam 
the  lands  of  plaintiffs  belonged  to  the  United 
States,  and  so  continued  as  to  one  portion 
thereof  until  1874,  and  as  to  the  other  until 
1895,  when  patents  Issued  to  the  then  pur- 
chasers, who  thereafter  conveyed  the  same 
to  plaintiffs.  The  patents  to  plaintiffs'  land 
conveyed  the  same  "subject  to  any  vested  and 
accrued  water  rights  •  *  •  and  rights 
to  ditches  and  reservoirs  used  in  connection 
with  such  water  rights  as  may  be  recognized 
by  the  customs,  laws  and  decisions  of  courts 
•    •    •    as  by  law  provided." 

At  the  close  of  the  evidence,  the  court  took 
from  the  consideration  of  the  Jury  the  third 
nlleged  defense,  and  Instructed  them,  in  ef- 
fect, that,  if  plaintiffs  were  Injured  as  alleg- 
ed In  the  complaint,  their  cause  of  action  ao 
crued  at  the  time  the  damages  were  sustain- 
ed, to  wit,  in  June,  1905,  and  was  not  barred 
oy  the  statute  of  limitations.  The  action  of 
tbe  court  In  this  reepect  is  urged  as  consti- 


tuting reversible  error.  It  is  contended  that 
this  defense  involved  two  propositions:  First, 
"that  the  plaintiffs  purchased  their  lands 
with  full  knowledge  of  the  rights  of  defend- 
ants in  and  to  said  dam  and  ditch,  and  the 
nature  and  extent  of  said  appliances  as  exist- 
ing structures,  and  the  effect  of  the  use  and 
operation  thereof  upon  said  lands" ;  and,  sec- 
ond, "the  defense  of  the  statute  of  limltn- 
tions."  All  tbe  matters  contained  in  the 
third  alleged  defense,  except  solely  the  stat- 
ute of  limitations,  were  covered  and  pleaded 
in  each  of  the  two  preceding  defenses,  and 
were  therein  fully  submitted  to  the  Jury. 
Moreover,  It  is  quite  evident  the  pleader  nev- 
er intended  to  present,  by  the  third  defense, 
nor  did  the  court,  or  Jury,  understand,  that 
thereby  there  was  presented  any  defense,  oth- 
er than  the  statute  of  limitations.  Plaintiffs' 
cause  of  action  accrued  when  the  water  in- 
vaded their  premises  and  the  damages  oc- 
curred, and  not  before.  The  court,  therefore, 
properly  told  the  Jury  that  plaiutlfffl'  cause 
of  action,  if  proven,  was  not  barred  by  the 
statute  of  limitations. 

Defendants  contend  that  under  tbe  facts  of 
the  case,  and  by  virtue  of  sections  2330  and 
2340,  Rev.  St.  U.  8.  (U.  S.  Comp.  St  1901,  p. . 
1437),  and  by  the  reservations  in  the  patents  to 
the  land  of  plaintiffs,  the  former  acquired,  and 
still  have,  the  right  to  maintain  a  permanent 
dam  of  the  elevation  originally  constructed, 
and  that  I  the  court  ignored  such  right  by  re- 
fusal to  give  instruction  No.  6  requested  by 
them.  We  think  tliat  the  instruction  request- 
ed was  fully  covered  by  other  instructions 
given,  and  tbe  matters  of  defense  pleaded, 
were  fairly  submitted  to  the  Jury. 

It  is.  perhaps,  true  that  defendants  had  a 
right  to  maintain  a  dam  across  the  river  at 
substantially  the  same  place  and  of  the  same 
height,  and  which  set  back  the  water  in 
tbe  river  to  the  same  extent,  as  the  dam  orig- 
inally constructed  and  maintained,  and  plain- 
tiffs acquired  their  land  subject  to  such 
right,  and  could  not  recover  for  an  injury 
sustained  by  them  by  reason  of  the  fact  of 
such  dam.  To  this. effect  the  court  instructed 
the  Jury.  The  defendants,  however,  had  no 
right  to  rebuild  and  maintain  a  new  dam  in 
such  a  way  as  to  place  a  greater  servitude  or 
burden  upon  the  property  of  plaintiffs  than 
had  been  put  upon  it  by  tbe  construction  and 
maintenance  of  the  previous  dams,  and  tbe 
Jury  were  so  advised. 

They  were,  in  effect,  told  that  defendants 
had  a  right  to  maintain  a  dam  across  the  riv- 
er for  the  purpose  of  diverting  water  into 
their  ditch,  and  that  plaintiffs  acquired  their 
lands  subject  to  the  defendants'  right  to 
have  the  dam  maintained  at  its  original 
height,  and,  if  the  dam  "had  since  been  al- 
ways maintained  at  said  height."  plaintiffs 
could  not  recover  for  any  Injury  resulting 
therefrom.  They  were  further  told  that  If 
they  believed  "from  tbe  evidence  that,  for  a 
period  of  20  years  or  more  before  tbe  Injury 
complained  of,  the  dam  was  construct^  kept, 
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and  malntaincil  at  Bubstantially  the  same 
place,  and  at  all  times  of  the  same  height  so 
that  It  would  at  all  times  set  back  the  waters 
of  the  river  to  the  same  extent"  as  the  one 
complained  of,  "and  that  said  dam  was  at  all 
times  so  maintained  and  set  back  the  river 
water,"  the  defendants  had  thereby  acquired 
an  easement  in  the  land  of  plaintiffs  to  check 
up  and  set  back  the  said  river  to  the  ext^it 
which  they  believed  from  the  evidence  had 
been  done,  if  any,  during  the  period  of  20 
years  prior  to  the  alleged  injury,  "and,  if 
you  believe  from  the  evidence  that  said  dam 
at  all  times  checked  up  and  set  back  the  wa- 
ters of  said  river  to  the  same  extent  as  it 
now  does,  then  plaintiffs  cannot  recover." 
The  Jury  were  then  told  that  if  they  found 
from  the  evidence  that  the  dam  originally 
built  was  of  dirt,  brush,  and  like  material, 
and  that  the  same  washed  out,  during  flood 
times,  and  allowed  a  freer  flow  of  water  In 
the  river,  and  that  about  1M83  a  permanent 
dam,  with  flashboards  and  of  .he  same  height 
instead  of  the  other,  was  placed  In  the  riverj 
and  that  said  flashboards  could  be  taken  out 
or  removed,  and  It  was  the  custom  to  take 
tbem  out  or  remove  them  during  the  flood 
times  in  order  to  allow  a  freer  passage  of 
the  water  in  said  stream,  and  that  said  per- 
manent dam  was  so  operated  substantially 
until  1903,  then  defendants  had  acquired  no 
easement  in  said  river  or  against  said  lands 
of  plaintiffs  to  maintain  a  solid,  immovable 
dam  of  the  same  height  of  the  prior  ones. 

It  is  argued  that  these  instructions  are 
erroneous  in  that  they  require.  In  order  to 
invest  defendants  with  an  eas^nent  in  plain- 
tiffs' lands  that  would  relieve  the  former 
from  damages  to  the  latter,  that  the  dam  be 
maintained  as  it  was  originally  built,  and 
that  it  set  back  or  check  tue  water  "at  all 
times"  to  the  same  extent ;  that  thereby  the 
Jury  were,  in  effect,  told  that  a  temporary 
break  in  the  dam  destroyed  the  easement,  "or 
that,  if  by  reason  of  low  water  at  some  time 
the  dam  did  not  check  or  back  up  the  water 
so  high  as  at  some  other  time,  therefore  the 
easement  was  lost."  In  our  opinion  the  words 
used  do  not  warrant  the  conclusions  reached 
by  defendants.  Ample  evidence  established 
the  fact  that  the  original  dam  was  of  brush, 
dirt,  and  like  material;  that  it  washed  out 
during  flood  times  and  allowed  a  freer  flow 
of  water  in  the  river;  that  in  1883  a  more 
permanent  dam  was  built  in  its  stead;  that 
this  dam  was  supplied  with  flashboards 
which  conld  be,  and  which  it  was  the  custom 
to  take  out  during  flood  times  in  order  to 
allow  a  freer  passage  of  the  water  In  said 
stream ;  that  said  dam  was  operated  substan- 
tially in  that  manner  until  1903.  The  evi- 
dence warrants  the  conclusion  that  the  dams 
constructed,  maintained,  and  operated  by  the 
defendants,  and  their  predecessors  in  inter- 
est, were  adjustable,  regulated  dams,  perma- 
nent in  the  sense  of  vesting  in  defendants  a 
right  or  easement  for  the  diversion  into  their 
canalof  their  appropriation  of  water  from  the 


river,  but  permanent  for  no  other  purpose. 
The  instructions,  while  recognizing  defend- 
ants' easement  to  maintain  a  dam  in  the  riv- 
er for  diverting  purposes,  limited  such  right 
or  easement  to  the  manner  and  extent  It  tiad 
been  maintained  prior  to,  and  at,  the  timft 
plaintiffs  acquired  their  Interest  in  the  prem- 
ises. 

The  Jury  were  not  told,  as  defendants  con- 
tend,  that,  "if  the  brush  dam  washed  out 
during  flood  times,  no  easement  could  tw  es- 
tablished." On  the  contrary,  it  was  left  to 
the  Jury  to  determine  whether  the  dam  was 
originally  bollt  of  dirt,  brosa,  and  like  ma- 
terial, and  whether  it  washed  out  during  flood 
times,  and  allowed  a  freer  flow  of  water  in 
the  river,  and  whether  in  1883,  in  its  stead, 
a  dam  was  built  with  flashboards  upon  it, 
which  could  be,  and  which  it  was  the  custom 
to  take  out  or  remove  during  the  flood  times, 
in  order  to  allow  a  freer  passage  of  the  wa- 
ter in  the  stream,  and  whether  the  dam  was 
operated  substantially  in  that  manner  until 
1903.  If  the  Jury  found  in  the  affirmative 
on  these  questions,  they  were  told  that,  it 
necessarily  followed  that  defendants  "would 
Iiave  acquired  no  easement  in  said  river  or 
against  said  lands  to  maintain  a  solid,  un- 
movable  dam"  of  the  same  height  of  the 
original  dams.  They  were  in  no  wise  In- 
structed that  a  temporary  break  in  the  dam, 
or  a  reconstruction  of  the  dam  of  differoit 
material,  affected  the  original  easement  ac- 
quired by  its  construction.  On  the  contrary, 
the  instructions  expressly  recognized  the 
easement  acquired,  and  limited  defendants' 
rights  accordingly. 

The  court,  in  defining  "an  extraordinary 
flood,"  told  the  Jury  that  it  "means  one  of 
the  heaviest  that  ever  occurred  in  the  local- 
ity," and  it  is  claimed  that  this  was  erro- 
neous. Certainly  an  "extraordinary  flood" 
Is  one  of  the  heaviest  that  ever  occurred  in 
the  locality.  If  there  were  many  such,  they 
would  cease  to  be  extraordinary,  and  become 
only  Ordinary.  But  should  we  assume  that 
the  particular  words  are  improperly  used  as 
applied,  yet  it  is  clearly  evident  from  the 
entire  Instructions  that  the  Jury  were  not 
misled  thereby.  In  the  preceding  instruc- 
tion they  were  told  that  if  they  believed 
from  the  evidmce  that  the  river  overflowed 
its  banlicB  by  reason  of  an  extraordinary  flood 
of  water  or  freshet  coming  down  the  river, 
and  which  it  was  not  capable  of  carrying 
within  its  banks,  and  was  not  occasioned  by 
the  dam  of  defendants,  plaintiffs  could  not 
recover.  And  in  the  instruction  in  which  the 
alleged  objectionable  words  were  used,  the 
Jury  were  told  that  "defendants  would  be  ex- 
cused from  liability  on  account  of  (an  extra- 
ordinary) flood,  provided  that  it  was  such 
that  by  the  exercise  of  reasonable  foresight 
and  prudence  the  natural  consequences  of 
such  a  flood  could  not  be  foreseen  and  guard- 
ed against"  We  think  the  instructions  upon 
this  question  fairly  submitted  the  matter  to 
the  consideration  of  the  Jury. 
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Defendants  requested,  and  the  court  re- 
tnsed,  an  Instrnctlon  to  tbe  effect  that.  If  the 
overflow  of  tbe  river,  which  resulted  In  the 
damage  to  plaintiffs,  was  caused  "by  reason 
of  certain  Islands  and  sandbars  in  tbe  river 
above  or  below  said  dam,  and  the  bushes, 
trees,  driftwood,  and  dSbrls  collected  there- 
on, ••  •  or  for  any  cause  other  than 
tbe  dam  of  defendants,"  plaintiffs  could  not 
recover,  and  it  is  alleged  that  the  action  of 
the  court  In  this  b^alf  constitutes  reversible 
error.  It  will  be  observed  that  the  requested 
Instruction  includes  "the  sandbars"  in  the 
river  above  said  dam.  That  is  sufficient, 
without  more,  to  justify  the  action  of  the 
court  In  refusing  to  give  the  instruction. 
The  sandbars  In  tbe  river  above  the  dam 
were  alleged  to  have  been  caused  by  the  neg- 
ligent operation  or  failure  to  operate  the  dam 
on  tbe  part  of  defendants.  It  constituted  one 
of  the  elements  of  plaintiffs'  cause  of  action, 
and  the  evidence  tended  to  support  the  al- 
legation. The  instruction  requested  contain- 
ed a  material  erroneous  propositlou,  and  the 
refusal  to  give  it  was  proper.  Blackmore  v. 
Neale,  15  Oolo.  App.  49,  60  Pac.  952. 

Moreover,  it  appears  that  all  that  was  ap- 
plicable and  proper  in  the  instruction  refused 
was  fully  embraced  in,  and  covered  by,  in- 
struction No.  6  of  the  court's  charge.  While 
the  court  therein  did  not  speciflcally  mention 
sandbars,  brush,  trees,  driftwood,  rubbish, 
etc.,  it  told  the  jury  that,  if  they  found  from 
the  evidence  "that  said  overflow  upon  plain- 
tiffs' land,  if  any,  was  caused  •  •  ♦  by 
obstructions  in  the  river  other  than  said  dam, 
or  by  any  cause  other  than  said  dam,  then 
plaintiffs  cannot  recover."  With  this  lan- 
guage in  tbe  charge,  defendants  are  not  in  a 
position  to  complain.  A  party  cannot  com- 
plain of  an  instrnctlon  as  favorable  to  him 
as  the  law  and  tKe  facts  warrant  or  justify. 

Tbe  contention  of  defendants  was  that  they 
had  and  maintained  a  permanent  dam,  and 
had  so  maintained  it  for  35  years,  while  the 
contention  of  plaintiffs  was  that  the  original 
dam  constructed  and  maintained  by  de- 
fendants and  their  predecessors  was  of  such 
material  that  it  would  readily  wash  out  and 
not  overflow  the  river ;  that  the  dam  of  1883 
built  in  its  stead  was  supplied  with  flash- 
boards  that  were  operated  in  such  manner  as 
to  prevent  the  overflow  of  the  river  and  con- 
sequent injury  to  adjoining  lands;  and  that 
the  dam  constructed  in  19U3  was  likewise 
built  with  dashboards;  but  that  defendants 
carelessly  and  n^ligently  failed  to  properly 
handle  or  regulate  the  dam.  Each  side  sup- 
ported their  respective  contentions  with  evi- 
dence. The  charge  given  by  the  court  fully 
and  fairly  presented  to  the  jury,  for  their 
determination,  all  the  material  issues  in  the 
case.  The  jury  were  evidently  more  impress- 
ed with  the  evidence  upon  the  part  of  plain- 
tiffs, and  found  accordingly.  We  cannot  in- 
terfere with  their  verdict;  their  being  ample 
evidence  to  sustain  it 

It  18  urged  that  the  refusal  of  the  court  to 


permit  the  jury  to  vLsit  and  view  the  prem- 
ises was  prejudicial  to  the  rights  of  the  de- 
fendants. Section  188,  Mills'  Ann.  Code, 
places  tbe  matter  complained  of  entirely 
within  the  discretion  of  the  court,  and  settles 
the  matter  against  the  contention  of  defend- 
ants. Saint  v.  Guerrerlo,  17  Colo.  448, 30  Pac. 
335,  31  Am.  St  Rep.  320. 

The  motion  for  a  new  trial  set  forth,  as 
one  of  the  grounds  thereof,  "that  the  verdict 
was  a  chance  or  quotient  verdict"  Affidavits 
of  two  of  the  jurors  were  filed  in  alleged  sup- 
port thereof,  and  that  of  the  other  four  ju- 
rors In  opposition  thereto.  Upon  the  matter 
as  thus  presented,  the  court  refused  to  dis- 
turb the  verdict.  Section  217,  Mills'  Ann. 
Code,  distinctly  provides  that  such  miscon- 
duct  as  alleged  may  be  proven  by  the  affida- 
vits of  the  jurors.  In  Pawnee  Ditch,  etc.,  Co. 
V.  Adams,  1  Colo.  App.  250,  252,  28  Pac.  662, 
663,  speaking  upon  this  subject,  it  is  said: 
"The  difficulties  which  juries  experience  in 
arriving  at  a  conclusion  in  cases  where  the 
damages  to  be  assessed  are  unliquidated,  and 
to  be  measured  by  what  may  be  gathered 
from  the  varying  opinion  of  witnesses,  have 
led  the  courts  to  permit  these  verdicts  to 
stand  whenever  the  proof  has  satisfied  them 
that  the  finding  has  subsequently  been  voted 
on  and  accepted  by  tbe  jury  as  the  legitimate 
expression  of  their  deliberations.  In  most 
cases  very  little  proof  In  thlb  direction  has 
been  required."  Assuming,  but  not  deciding, 
that  the  verdict  in  question  would  come  with- 
in the  legal  definition  of  "chance  or  quotient 
verdict,"  we  think  the  proof  was  sufficient 
to  satisfy  the  mind  that  the  finding  was 
"voted  on  and  accepted  by  the  jury  as  the 
legitimate  expression  of  their  dellberationB," 
and  comes  clearly  within  the  rule  announced. 

But  if  the  converse  of  this  were  true,  de- 
fendants are  in  no  position  to  urge  the  matter 
here.  Neither  the  motion  nor  the  affidavits 
filed  therewith,  in  support  thereof,  or  in  op- 
position thereto,  were  embodied  in  the  bill 
of  exceptions,  and,  therefore,  are  not  proper- 
ly a  part  of  the  record.  While  section  60, 
Mills'  Ann.  Code,  makes  certain  motions,  and 
rulings  or  decisions  thereon,  part  of  the  rec- 
ord, without  making  the  same  such  by  a  bill 
of  exceptions,  it  does  not  extend  the  rule 
to  tbe  matters  here  involved,  and  we  are  pre- 
cluded from  considering  them.  Rutter  et  al. 
V.  Shumway,  16  Colo.  05,  26  Pac.  321 ;  Servant 
V.  McCampbell,  46  Colo.  292,  299,  104  Pac. 
394;  Jordan  v.  People,  19  Colo.  417,  423,  36 
Pac.  218. 

Several  other  contentions  are  presented  by 
defendants  for  reversal  of  the  judgment; 
some  to  instructions  given,  others  to  those 
requested,  and  refused,  and  some  to  the  re- 
jection and  reception  of  evidence.  The  ques- 
tion of  the  sufficiency  and  fairness  of  tbe  In- 
structions given  has  heretofore  been  disposed 
of,  and  we  do  not  consider  it  necessary  to  no- 
tice. In  detail,  the  errors  assigned  upOn  the 
admission  or  rejection  of  evidence.  We  think 
the  action  of  the  trial  court  in  these  particu- 


Digitized  by 


Google 


»90 


108  PACIFIO  RBPOBTBB. 


(OofcK 


lars  in  no  wise  prejudiced  tlie  rights  of  de- 
fendants. 

Upon  a  careful  examination  of  the  record, 
we  are  unable  to  find  Bulilcient  error  to  re- 
quire a  rerersal  of  the  Judgment  entered,  and 
it  Is,  therefore,  affirmed. 

Judgment  affirmed. 

STEELE,  a  J.,  and  BAILEY,  J.,  concur. 


(48  Colo.  4) 
COLORADO  SPRINGS  &  I.  RT.  CO.  v. 
ALLEN. 

(Supreme  Court  of  Colorado.     May  2,   1910.) 

1.  EviDENOE  (I   598*)— Weight  and   Suffi- 
ciency— NUMEBICAL    PRErONDEBANCE. 

A  numerical  preponderance  of  witnesses 
does  not  necessarily  determine  the  issue. 

[Ed.  Note. — For  otber  cases,  see  E^vidence, 
Cent  Dig.  Si  2450-2452;    Dec.  Dig.  >  088.*] 

2.  Evidence  (f{  127,  2CS*)— Declabations. 

In  an  action  for  injuries  to  a  passenger, 
eyidence  of  exclamations  or  complaints  of  pres- 
ent pain  made  several  months  after  plaintiff 
was  injured  is  not  admissible  as  part  of  the 
res  gestae,  but  is  admissible  in  support  of  the 
issues  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Eividence, 
Cent.  Dig.  S§  377-382,  1061.  1062;  Dec  Dig. 
H  127,  208.*] 

3.  Appeal  and  Ebrob  (j   1057*)— Habmless 
Ebbob— Rejection  of  xestimont. 

In  an  action  for  injuries  to  a  passenger 
alleged  to  have  been  caused  by  starting  the 
car  with  a  sudden  jerk,  plaintiff  testified  that 
the  car  started  with  a  jerk,  and  several  witness- 
es were  permitted  to  testify  that  it  was  im- 
Sossible  for  the  car  to  start  with  a  jferk  as 
escribed  by  plaintiff,  amone  them  being  the 
defendant's  superintendent,  field,  that  sustain- 
ing an  objection  to  a  question  to  the  superin- 
tendent whether  he  had  ever  known  any  of 
the  cars  of  the  company  to  start  with  a  jedi 
was  not  prejudicial  error  as  to  defendant. 

[Eid.  Note. — For  otber  cases  see  Appeal  and 
Error.  Cent.  Dig.  if  4194-4199;  Dec.  Dig. 
S  1067.*] 

».  Dauaoes  (J  158*)— Action  fob  Injubt  to 

Passenoeb— Vabiance. 

In  an  action  for  injuries  to  a  passenger, 
plaintiff  alleged  that  she  was  severely  injured 

in  and  upon  her  back  and  spinal  column,  that 
one  of  the  vertebrse  thereof  was  out  of  place 
and  dislocated,  thereby  permanently  injuring 
plaintiff,"  etc.  One  oi  the  medical  witnesses 
testified  without  objection  that  a  skiagraph  dis- 
closed evidence  of  a  fracture  of  one  of  the 
processes  of  the  fourth  lumbar  vertebra.  On 
cross-examination  of  the  witness,  more  testi- 
mony on  the  subject  was  elicited,  and,  after 
a  motion  to  strike  was  denied,  still  more  tes- 
timony was  brought  out  on  cross-examination. 
The  court  in  its  instructions  limited  recovery 
to  "such  injuries  as  she  has  alleged  in  her 
complaint  and  which  she  mav  liave  proven  she 
has  sustained."  Held,  that  the  variance  should 
be  disregarded,  defendant  calling  no  medical 
witnesses  and  objecting  to  an  exhibition  show- 
ing the  injared  parts,  and  as  a  motion  to 
amend  to  conform. to  the  proof  would  have  been 
granted,  and  there  was  no  surprise  or  prejudice 
in  support  of  a  motion  to  strike,  and  the  verdict 
for  plaintiff  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
'Jcnt.  Dig.  §ji  441-*:3;    Dec.  Dig.  |i  ir.S.*J 


5.  Tbiai,  a  28*)— SJxAioiiATioir  of  Objicts 

BY  JoBY. 

In  an  action  for  injuries  to  a  passenger 
caused  by  starting  a  car  with  a  sudden  jerk, 
the  defendant  contended  that  an  examination  of 
one  of  the  cars  would  show  that  the  appliances 
used  on  the  cars  are  such  that  it  is  impossible 
to  start  them  with  a  sudden  jerk,  and  request- 
ed that  the  jury  be  permitted  to  examine  one 
of  the  cars.  Held,  that  it  was  within  the  dis- 
cretion of  the  court  to  refuse  to  allow  the  jury 
to  examine  the  car. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  79;    Dee.  Dig.  f  28.*I 

6.  Cabriers  (J  280*)— Action   fob   Injuries 
TO  Passenger— Deobee  of  Care  Requibed. 

For  the  safety  of  their  passengers  conunou 
carriers  are  required  to  exercise  the  highest 
degree  of  care  reasonably  to  be  expected  from 
human  vigilance  and  foresight  in  view  of  the 
mode  and  character  of  the  conveyance  adopted, 
and  consistent  with  the  practical  prosecution  of 
their  business. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  |§  1085-1092,  1098-1106,  1109,  1117 ; 
Dec.  Dig.   I  280.*1 

7.  Tbiai,  (§S  252,  260*)— Instructions. 

The  court  instructed  in  an  action  by  a 
passenger  for  injuries  that  plaintiff  was  not  en- 
titled to  recover  unless  she  was  in  the  exercise 
of  reasonable  and  ordinary  care  at  the  time  of 
the  injury,  and  that,  although  the  jury  might 
find  defendant  guilty  of  negligence,  plaintiff  was 
not  entitled  to  recover  if  she  was  also  guilty 
of  negligence  directly  contributing  to  the  in- 
jury. There  was  no  proof  of  contributory  neg- 
ligence. Held,  that  the  rights  of  defendant  were 
folly  protected  by  the  instruction,  and  that  it 
was  not  error  to  refuse  instructions  upon  the 
subject  of  contributory  negligence  in  support 
of  a  theory  of  defendant  that  plaintiff  bad  re- 
ceived her  injuries  because  she  negligently  held 
on  to  the  grab  handle  of  the  car  after  she  had 
alighted. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  H  505.  596-«12,  651-659 ;    Dec  Dig.   SS 

8.  New  Tbiax  (SJ  147,  150*)— Affidavit  bt 
Attorney— Accident  and  Surpbisb. 

The  law  requires  that  affidavits  in  support 
of  an  application  for  a  new  trial  be  made  by 
the  party,  or  s  valid  excuse  offered  for  his  not 
making  them,  and  also  requires  that  the  l>est 
evidence  be  produced.  Held,  that  the  affidavit 
of  defendanrs  attorney  in  an  application  for 
new  trial,  made  in  support  of  the  claim  of  ac- 
cident and  surprise  during  ,the  trial  and  for 
newly  discovered  evidence,  is  not  the  best  evi- 
dence and  is  hearsay,  and  is  insufficient  where 
there  is  no  showing  of  any  reason  for  not  filing 
the   affidavit  of  the  proposed  witness. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §{  303-310;   Dec.  Dig.  {{  147,  150.'] 

9.  Damages   (§  216*)— Action   for  Injuries 
TO  Passenger— Instructions— Damages. 

In  an  action  for  injuries  to  a  passenger, 

glaintiff  testified  that,  on  one  occasion  after 
er  injury,  she  started  to  pick  ap  her  grand- 
child, but  could  not  do  it,  and  that  as  a  result 
of  her  injuries  she  was  not'  able  to  go  to  her 
husband's  office  or  to  the  ice  cream  parlors 
with  her  friends,  as  she  formerly  did.  Plain- 
tiff made  no  claims  for  damages  because  of  her 
inability  to  do  the  things  mentioned,  and  de- 
fendant requested  no  instruction  limiting  the 
recovery  to  mental  suffering  in  connection  with 
tlie  pain.  Held,  that  it  was  not  error  to  in- 
struct that  the  jury  in  arriving  at  the  amount 
of  the  verdict  might  consider  the  nature  and 
character  of  the  injuries,  mental  and  physical 
pain,  if  any,  she  had  or  would  suffer,  whether 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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such  injuries  were  permanent  or  otherwise,  pro- 
vided gucb  injuries  had  been  pleaded  by  plain- 
tiff in  her  complaint  and  proven  by  a  fair  pre- 
ponderance of  ail  the  evidence  introauced  on  tbe 

trial. 

[Ed.  Note.— For  other  cases,  gee  Damages, 
Cent.  Dig.  {g  548-555 ;   Dec.  Dig.  {  216.»] 

Appeal  from  District  Court,  GI  Paso  Coun- 
ty;   Louis  W.  Cunningham,  Judge. 

Action  by  Julia  R.  Allen  against  the  Colo- 
rado Springs  &  Interurban  Railway  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

McAllister  &  Oandy,  for  appellant  Orr 
&  Cunningham  (H.  M.  Mason,  of  counsel), 
for  appellee. 

STEELE,  O.  J.  From  a  Judgment  tn  tbe 
sum  of  $6,000  In  favor  of  the  plaintiff  the  de- 
fendant appealed.  The  assignments  of  error 
are:  (1)  "The  verdict  and  Judgment  in  favor 
of  plaintiff  were  unsupported  by,  and  against, 
the  great  preponderance  of  the  evidence  In 
the  case,  and  the  court  should  have  directed 
a  verdict  for  the  defendant."  (2)  "The  court 
orred  in  admitting  certain  evidence  offered  by 
the  plaintiff."  (8)  "The  trial  court  erred  In  re- 
fusing to  admit  evidence  offered  in  behalf  of 
defendant"  (4)  "The  court  admitted  evidence 
with  respect  to  plaintiff's  injury  not  author- 
ized by '  the  pleadings,  there  being  a  fatal 
variance  between  the  allegations  and  the 
proof  In  this  respect."  (5)  "The  court  below 
should  have  granted  defendant's  motion, 
made  at  the  conclusion  of  the  evidence,  to 
allow  the  Jury  to  Inspect  one  of  defendant's 
cars  of  the  character  upon  which  plslntlff 
claimed  to  have  been  riding,  and  to  note  its 
operation,"  etc.  (6)  "The  court's  instruction 
imposed  too  high  a  degree  of  care  upon  de- 
fendant, and  it  erred  in  refusing  to  instruct 
the  Jury  tipon  this  subject  as  requested  by 
defendant."  (7)  "Defendant's  requested  In- 
structions numbered  11  to  17,  inclusive, 
should  have  been  given."  (8).  **A  new  trial 
should  have  been  granted,  and  the  Judgment 
should  now  be  reversed,  on  account  of  new- 
ly discovered  evidence." 

The  plaintiff  alleged  In  her  complaint: 
"That  on  the  6th  day  of  July,  1904,  this  plain- 
tiff was  a  pnssenger  on  one  of  the  cars  of 
the  defendant,  having  gotten  upon  said  car 
at  the  comer  of  TeJon  street  and  Pike's  Peak 
avenue  on  Its  line  of  road  extending  from  the 
city  of  Colorado  Springs  westerly  to  the 
town  of  Colorado  City  at  about  the  hour  of 
11:30  o'clock  In  the  forenoon  of  snld  day,  and. 
when  said  car  had  reached  the  corner  of 
Sixth  stTPCt  and  Colorado  avenue.  It  stopped 
for  the  purpose  of  permitting  passengers  to 
nllght.  That  plaintiff  attempted  to  alight 
from  the  hind  end  of  said  car.  and,  while  In 
the  net  of  alighting,  said  car  without  notice 
or  w.iming  to  plaintiff  was  by  the  defendant 
suddenly  and  negligently  started,  thereby 
giving  the  plaintiff  a  sudden  and  severe  Jerk, 


Inflicting  the  injuries  hereinafter  specifled." 
We  shall  consider  tbe  assignments  of  error 
in  the  order  in  which  they  hare  been  pre- 
sented In  the  briefs  of  counsd. 

1.  While  there  were  a  greater  number  of 
witnesses  who  testified  for  the  defendant 
than  for  the  plaintiff,  still  the  plaintiff's  tes- 
timony supported  the  allegations  of  the  com- 
plaint, and  we  are  nnwllllng  to  say  that  the 
verdict  is  so  manifestly  against  the  weight 
of  the  evidence  that  it  should  be  set  aside. 

2.  Two  or  three  of  the  witnesses  offered 
on  behalf  of  the  plaintiff  were  asked  (refer- 
ring to  the  plaiutlfC):  "Did  she  make  any  ex- 
clamations or-  complaints  of  any  present 
pain?"  Each  witness  Interrogated  answered 
the  question  in  the  affirmative.  What  the  ex- 
clamation or  complaint  made  was  Is  not  dis- 
closed by  the  abstract.  It  is  contended  that 
this  testimony  was  incompetent  Tbe  excla- 
mations of  present  pain  were  made  several 
months  after  the  plaintiff  was  injured,  and 
do  not  constitute  any  part  of  the  res  gestie, 
but  such  testimony  Is  admissible  not  as  a 
part  of  the  res  gestte,  but  In  support  of  is- 
sues of  the  case.  In  determining  whether 
tbe  plaintiff  was  or  was  not  suffering  at 
that  time,  such  exclamations  were  admissi- 
ble for  what  they  were  worth.  Such  decla- 
rations may  or  may  not  be  of  great  value, 
dependent  entirely  upon  the  circumstances 
of  each  case,  but  we  think  their  admissibil- 
ity is  supported  by  the  great  weight  of  au- 
thority. 1  Greenleaf  on  Evidence,  {  102;  A., 
T.  &  S.  F.  R.  R.  Co.  y.  Johns,  30  Kan.  769. 
14  Pac.  287,  59  Am.  Rep.  600. 

S.  A  witness,  the  superintendant  of  the  de- 
fendant was  asked  if  he  had  ever  known 
one  of  the  cars  of  the  company  to  start  "with 
any  manner  of  a  Jerk."  The  objecticm  to  the 
question  was  sustained.  The  defendant  of- 
fered to  prove  that  tbe  witness  bad  for  a 
long  time  prior  to  July  6,  1904,  been  "famil- 
iar with  the  manner  of  starting  these  Man- 
iton  cars,  and  how  they  were  started  by  the 
motormen,  and  that  he  never  knew  of  a  case 
where  one  of  those  cars  was  started  with 
any  manner  of  a  Jerk,"  The  plaintiff  had 
testified  with  respect  to  the  Jerking  of  the 
car,  and  had  stated  that  it  bad  started  with 
a  Jerk.  No  witness  appears  to  have  seen  the 
plaintiff  at  the  time  she  Is  alleged  to  have  re- 
ceived the  injury,  but  several  witnesses  were 
permitted  to  testify  that  it  was  impossible 
for  the  car  to  start  with  a  Jerk  as  described 
by  the  plaintiff.  If  any  error  was  commit- 
ted by  the  court  in  rejecting  this  testimony. 
It  was  not  prejudicial,  for  the  witness  had 
testified  that  it  was  impossible  to  start  the 
car  with  a  Jerk. 

4.  The  third  paragraph  of  the  complaint 
is  "that,  by  reason  of  the  facts  hereinbefore 
alleged,  plaintiff  was  severely  and  permanent- 
ly injured  in  and  upon  her  back  and  spinal 
column,  that  one  of  the  vertebra  thereof  was 
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put  out  of  place  and  dislocated,  thereby  per- 
manently injuring  plaintiff,  and  permanently 
Injuring  her  nerrous  gyatem,  circulation,  and 
general  health,  and  Impairing  and  destroying 
her  ability  to  work,  and  that  snld  injury 
has  caused,  and  does  cause,  and  will  continue 
to  cause,  this  plaintiff  Intense  mental  and 
physical  pain  and  agony,  and  has  rendered 
her  a  cripple  for  life."  One  of  the  medical 
witnesses  testified  that  a  skiagraph  disclosed 
evidence  to  him  of  a  fracture  of  one  of  the 
processes  of  the  fourth  lumbar  vertebra. 
This  testimony  was  received  without  objec- 
tion. Plaintiff's  counsel  then  80U!;ht  to.  have 
the  physician  point  out  on  a  skeleton  the 
particular  bone  that  was  Injured,  tout,  on  ob- 
jection by  the  defendant,  the  testimony  was 
refused.  On  cross-e-xamlnatlon  more  testi- 
mony on  the  subject  was  elicited.  Then  a 
motion  to  strike  was  Interposed  and  denied. 
Then  more  testimony  upon  the  same  subject 
was  brought  out  on  cross-examination.  The 
court  read  into  its  instruction  the  third  par- 
agraph of  the  complaint,  and  limited  recov- 
ery to  "such  injuries  as  she  has  alleged  in 
her  complaint,  and  which  she  may  have  prov- 
en she  has  sustained."  fVe  are  of  opinion 
that  the  variance  should  be  disregarded,  be- 
cause the  substantial  rights  of  the  defend- 
ant were  not  affected.  It  appearing  that  all 
the  testimony  on  the  subject  of  a  fracture  was 
received  without  objection,  or  was  brought 
out  by  the  defendant  on  cross-examination; 
that  the  jury  was  directed  to  allow  the 
plaintiff  damages  for  such  injuries  only,  as 
were  pleaded  and  proved  (the  skiagraph  was 
not  offered  in  evidence) ;  that  no  medical  wit- 
ness was  produced  by  the  defendant,  and  the 
defendant  objected  to  an  exhibition  showing; 
the  Injured  parts;  that  a  motion  to  amend 
to  conform  to  the  proof  would  have  been 
granted,  there  being  no  contention  of  sur- 
prise or  prejudice  In  support  of  the  motion  to 
strike;  that  by  the  verdict  the  plaintiff  was 
awarded  damages  in  the  sum  of  $6,000  only; 
that  the  physicians  who  attended  her,  all  tes- 
tifled  to  her  present  Inability  to  completely 
control  her  lower  limbs,  and  that  her  condi- 
tion at  the  time  of  the  trial  was  worse  than 
at  the  time  she  received  her  injuries;  that 
the  prognosis  of  those  who  were  asked  to 
venture  an  opinion  was  that  she  would  not 
recover — we  are  unwilling  to  set  aside  the 
verdict  and  require  the  plaintiff  to  undergo 
the  expense  and  tedium  of  another  trial,  no 
grave  and  prejudicial  error  appearing  in  the 
record. 

5.  Complaint  is  made  that  the  court  re- 
fused to  permit  the  jury  to  examine  one  of 
the  cars  of  the  company,  and  witness  its  oper- 
ation, it  being  contended  that  this  would 
show  that  the  appliances  now  used  upon 
these  cars  are  such  that  it  Is  impossible  to 
start  them  with  a  sudden  jerk.  These  mat- 
ters are  within  the  discretion  of  the  court, 
and  we  cannot  say  that  the  court  abused  its 
discretion  in  Its  refusal  to  permit  the  jury  to 
witness  the  operation  of  one  of  the  cars. 


6.  It  is  claimed  that  the  court  In  Its  In- 
structions imposed  too  high  a  degree  of  care 
upon  the  defendant.  This  court,  In  the  case 
of  the  Colo.  Sc  Southern  Ry.  Co.  t.  McGeorge, 
46  Colo.  15,  102  Pac  747,  has  declared  that: 
"For  the  safety  of  their  passengers  common 
carriers  are  required  to  exercisje  the  highest 
degree  of  care  reasonably  to  be  expected  from 
human  vigilance  and  foresight,  In  view  of 
the  mode  and  character  of  the  conveyance 
adopted  and  consistent  with  the  practical 
prosecution  of  their  business."  We  find  noth- 
ing la  the  instructions  that  holds  the  appel- 
lant to  a  higher  degree  of  care  than  is  im- 
posed upon  common  carriers  of  passengers 
by  the  law  as  declared  In  the  case  here  dted. 

7.  With  respect  to  certain  InBtmctions 
refused,  appellant  has  this  to  say:  "Plain* 
tiers  evidence  relative  to  the  manner  of  the 
accident  was  so  Indefinite  and  Inconsistent 
as  to  warrant  the  court  In  assuming  that.  If 
the  same  occurred  at  all,  it  must,  or  at  least 
might,  have  been  due  to  the  plaintiff's  at- 
tempting to  alight  while  the  car  was  in  mo- 
tion, holding  on  to  the  grab  handle  of  th« 
car  after  she  had  alighted,  etc.  While  there 
was  no  direct  evidence  that  the  plaintiff  did 
this,  nevertheless,  it  was  far  more  consist- 
ent with  the  theory  of  her  having  received 
any  injuries  at  all,  than  was  the  version 
which  she  gave  of  the  accident  This'  being 
true,  the  defendant  offered  a  number  of  in- 
stmctioos  upon  the  subject,  all  of  which  were 
refused."  There  is  no  rule  of  law  with  which 
we  are  familiar  which  requires  the  giving  of 
instructions  upon  the  theory  advanced  by  de- 
fendant, here.  The  court  Instructed  that  the 
plaintiff  was  not  entitled  to  recover  unless  at 
the  time  of  the  Injury  she  was  in  the  exer- 
cise of  reasonable  and  ordinary  care  and  cao- 
tlon,  and  that,  although  the  jury  might  find 
the  defendant  guilty  of  negligence  which 
contributed  to  the  injury,  the  plaintiff  was 
not  entitled  to  recover  If  she  also  was  guilty 
of  negligence  directly  contributing  to  the  in- 
jury. There  was  no  proof  that  the  plaintiff 
was  guilty  of  contributory  negligence,  and  It 
is  our  opinion  that  the  rights  of  the  defend- 
ant were  fully  protected  by  the  Instructions 
given. 

8.  The  motion  for  a  new  trial  was  support- 
ed by  the  affidavit  of  the  attorney  for  the  de- 
fendant The  affldavit  is  In  support  of  the 
claim  of  accident  and  surprise  during  the  tri- 
al and  the  offer  to  produce  newly  discovered 
oral  evidence.  The  law  requires  such  affida- 
vits to  be  made  by  the  party  or  a  valid  ex- 
cuse offered  for  his  not  making  it  The  law 
also  requires  the  best  evidence  to  be  produc- 
ed^— the  affidavit  of  the  attorney  is  not  the 
best  evidence,  It  is  hearsay — and  there  was 
no  showing  of  a  valid  or  any  reason  for  not 
filing  the  affidavit  of  the  proposed  witnesses. 

In  support  of  the  oral  argument  our  at- 
tention is  especially  directed  to  the  case  of 
Diamond  Rubber  Co.  v.  Harryman,  41  Colo. 
415,  92  Pac.  1)22.  as  bearing  upon  instruction 
No.  12  given  over  the  objection  of  defendant- 
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The  court  InBtructed  the  Jnry  that,  "In  ar- 
riving at  the  amount  of  your  verdict,  you 
may  take  Into  consideration  the  nature  and 
character  of  the  Injuries,  the  mental  and 
physical  pain,  if  any,  she  has  suffered,  or 
will  suffer  as  the  proximate  result  of  such  In- 
juries, whether  such  Injuries  are  permanent 
or  otherwise,  providing  such  Injuries  and 
suffering  have  been  plead  by  plaintiff  In  her 
complaint,  and  proven  by  a  fair  preponder- 
ance of  all  the  evidence  introduced  on  the 
trial."  And  counsel  say  that  as  the  plain- 
tiff had  testified  that  on  one  occasion  after 
her  Injury  "she  started  to  stoop  to  pick  up 
her  grandchild,  but  could  not  do  It,  •  •  • 
and  also  that  as  the  result  of  her  alleged  In- 
juries she  was  not  able  to  go  to  her  hus- 
band's office  or  to  the  Ice  cream  XMrlors  with 
her  friends  as  she  formerly  did.  •  ♦  • 
The  court's  Instruction  No.  12  was  sufficiently 
broad  to  authorize  the  Jnry  to  compensate 
the  plaintiff  for  the  mental  suffering  occa- 
sioned by  the  thought  that  she  was  not  able 
to  fondle  her  grandchild,  etc.,  as  she  was 
theretofore  able  to  do."  The  plaintiff  made 
no  claims  for  such  damages  nor  did  the  de- 
fendant request  an  Instruction  limiting  her 
recovery  to  mental  suffering  connected  with 
the  pain.  In  the  Harryman  Oase  the  Instruc- 
tions authorized  a  recovery  for  "mental  silf- 
ferlng  arising  from  disfigurement  of  person," 
and  the  case  "was  reversed  because  that  In- 
struction was  given.  In  the  case  Tramway 
Co.  V.  Martin,  44  Colo.  325,  98  Pac.  836,  an 
Instruction  which  authorized  a  recovery  for 
mental  suffering  where  It  occurs  In  connec- 
tion with  a  bodily  Injury  (the  court  holding 
that  the  law  does  not  separate  the  two,  but 
allows  a  recovery  tor  both)  was  sustained. 

We  find  nothing  In  the  record  to  warrant 
us  In  reversing  the  judgment,  and  it  is  there- 
fore affirmed. 

Judgment  affirmed. 

OAMPBB!LIi  and  MUSSB7R,  33.,  concur. 


i«  Colo.  79) 

VINSONHALBR  v.  PEOPLB. 
(Supreme   Court  of  Colorado.     May  2,  1910.) 

1.  M0RICIPAI,   CoaPOBATIONS  (I   111*)— OBDI- 

ITANCE8— Invalidity  in  Past. 

Even  if  the  part  of  an  ordinance  aathori- 
■ing  imprisonment  aa  a  penalty  for  its  yiolation 
be  without  the  power  of  the  town  to  enact,  the 
rest  of  the  ordinance,  providing  as  a  penalty  a 
fine  of  $300,  being  complete  in  itself,  and  in  no 
manner  dependent  on  the  void  part,  will  be  sus- 
tained. 

[Ed.  Note.— For  other  cases,   see   Municipal 
Corporations,   Cent.   Dig.   {  248;    Dec.   Dig.  | 

2.  Criminal  Law  ({  1169*)— Habulbss  Eb- 

BOR. 

Defendant  was  not  prejudiced  by  admis- 
■loD  in  evidence  of  an  ordinance  which  author- 
iced  the  jury  only  to  assess  a  fine  of  $.^00  for  its 
violation,    while   the  ordinance  as   passed   pro- 


vided in  the  alternative  a  penalty  of  Imprison- 
ment not  exceeding  90  days.  > 
[Eld.    Note.— For    other    cases,    see    Criminal 
Law,   Cent  Dig.   {|   3137-3143;    Dec.   Dig.   | 

1169.*] 

Appeal  from  Larimer  Coilnty  Court. 
F.  C.  Vlnsonhaler  appeals  from  a  convic- 
tion.   Affirmed. 

Rhodes,  Temple  &  Foster,  for  appellant. 
Carlson  ft  Fleming,  for  the  People. 

OARBERT,  J.  Appellant  was  convicted 
of  violating  an  ordinance  of  the  town  of  Well- 
ington. The  cause  was  tried  to  a  jury,  with 
the  result  that  he  was  found  guilty,  and 
a  fine  of  $.300  assessed  by  the  jury.  No  ques- 
tion Is  raised  regarding  the  authority  of  the 
jury  to  assess  the  fine,  which  was  afterwards 
Imposed  by  the  court  At  the  trial  counsel 
for  appellant  objected  to  the  introduction  of 
the  ordinance  under  which  he  was  being  pro- 
ceeded against  upon  grounds  among  which 
was  one  to  the  effect  that  It  -was  void  because 
It  contained  provisions  not  within  the  power 
of  the  town  to  enact  The  provisions  referr- 
ed to  related  to  the  penalties  prescribed  for 
Its  violation  as  embraced  In  section  2,  which 
Is  as  follows :  "Any  person  who  shall  in  any 
manner  violate  any  of  the  provisions  of  thib 
ordinance  shall,  upon  conviction  thereof,  be 
fined  for  each  offense  three  hundred  dollars, 
or  Imprisoned  in  the  town  jail  or  county  jail 
not  more  than  ninety  days." 

The  court  ruled  that  the  provision  relating 
to  imprisonment  was  beyond  the  power  of  the 
town  authorities  to  enact,  but  held  that  this 
defect  did  not  invalidate  the  provision  relat- 
ing to  a  fine.  With  the  Imprisonment  clause 
eliminated,  the  ordinance  was  admitted  In  ev- 
idence over  the  objection  of  dppellant.  His 
counsel  here  say  that  under  the  assignment 
of  errors  the  only  question  to  consider  is 
whether  the  ordinance,  as  passed,  recorded, 
and  published,  was  the  ordinance  Introduced 
in  evidence  In  this  case  after  the  court  had 
eliminated  the  imprisonment  provision.  In 
support  of  this  contention,  their  argument 
is  to  the  effect  that  when  the  authorities  of 
the  town  of  Wellington  passed  the  ordinance 
in  question,  and  had  It  recorded  and  publish- 
ed as  provided  by  statute,  the  court  on  the 
trial  of  the  cause  had  no  authority  to  elimi- 
nate a  part  of  it  and  admit  what  remained  as 
the  ordinance  of  the  town,  for  the  reason 
that  the  ordinance  as  passed,  recorded,  and 
published  was  the  only  authority  upon  which 
an  action  for  its  violation  could  be  based. 
The  ground  upon  which  the  trial  court  elim- 
inated the  imprisonment  clause  was  that  the 
town  authorities  had  no  power  to  provide  for 
such  a  penalty.  Whether  or  not  this  ruling 
was  correct  Is  Immaterial.  In  construing 
statutes  it  has  often  been  determined  that 
the  fact  that  a  part  of  a  statute  Is  unconsti- 
tutional does  not  vitiate  the  part  which  Is 
good,  If  the  good  and  bad  can  be  clearly  sen*- 
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anted.  Carpenter  t.  People,  8  Colo.  116,  5 
Paa  828.  This  rule  applies  when  the  portion 
of  the  statute  remaining  after  the  void  por- 
tion Is  stricken  Is  complete  within  itself,  and 
does  not  depend,  upon  the  part  eliminated. 
People  ex  rel.  v.  Hall,  8  Colo.  485,  0  Pac.  34. 

An  ordinance,  like  a  statute,  may  be  valid 
In  part  and  void  in  part,  and  the  rale  appli- 
cable when  void  only  in  part  is  the  same  as 
in  the  construction  of  statutes  under  similar 
circumstances.  City  of  Durango  v.  Reins- 
berg,  16  Colo.  327,  26  Pac.  820.  In  the  ease  at 
bar  the  ordinance  was  complete  within  It- 
self after  the  provision  relating  to  lmprlA>n- 
ment  was  stricken  out,  and  that  which  re- 
mained was  in  no  manner  dependent  npon 
the  part  eliminated. 

It  is  also  urged  by  counsel  for  appellant 
that  he  was  entitled  to  the  exercise  of  the 
sound  discretion  of  the  Jury  as  to  the  penalty 
to  be  inflicted  upon  him,  of  which  right  be 
was  deprived  by  the  admission  of  the  ordi- 
nance without  the  alternative  clause.  It  may 
be  doubtful,  as  suggested  by  counsel  for  ap- 
pellee, whether  appellant  can  have  this  ques- 
tion considered,  or  the  one  previously  discuss- 
ed, for  the  reason  that  the  ruling  of  the  trial 
court  was  the  result  of  appellant's  attack 
upon  the  ordinance;  and  hence  the  rule  to 
the  effect  that  a  party  cannot  complain  of  an 
error  which  he  invites  would  be  applicable; 
but,  waiving  this,  it  is  clear  that  appellant 
was  not  prejudiced.  The  ordinance  as  Intro- 
duced under  the  ruling  of  the  trial  court  only 
provided  for  a  fine.  As  passed.  It  provided 
In  the  alternative  for  imprisonment  Certain- 
ly appellant  was  not  prejudiced  in  being 
found  guilty  of  violating  an  ordinance  where- 
in the  penalty  imposed  was  limited  to  a  fine. 
Instead  of  one  whwe  the  x)enalty  in  the  al- 
ternative could  have  been  imprisonment 
Nonprejudicial  error  will  not  work  a  rever- 
sal on  appeal. 

The  Judgment  of  the  county  court  te  af- 
firmed. 

Judgment  affirmed. 

STEBLB.  O.  J.,  and  BAILEY,  J.,  concur. 

(48  Colo.  47) 

CARL  V.  NORTHCUTT. 
(Supreme  Court  of  Colorado.    May  2,  1910.) 

1.  Executors  and  ADianisiBATOBS  (|  221*)— 
Claims— Evidence.  _ 

Where,  in  proceedings  to  establish  a  claim 
against  a  decedent's  estate  for  services  render- 
ed, the  evidence  of  the  quality  and  amount  of 
the  services  was  iodefinite,  and  there  was  no 
evidence  of  the  value  of  the  services,  no  part 
of  the  claim  could  be  allowed. 

[Ed.  Note.— For  otlier  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  f§  901-003%, 
1858-1870;    Dec.  Dig.  S  221.*] 

2.  Specific  Perfohmance  (8  86*)— Contbacts 
Enforceable. 

Where  a  decedent  promised  for  a  valuable 
and  adequate  considerntlon  to  make  s  will  in 
favor  of  one  of  an  undivided  half  interest  in 


real  estate  and  then  failed  to  do  so,  the  remedy 
was  to  sue  for  specific  performance  of  the  con- 
tract, and  not  for  the  services  rendered  con- 
stituting the  consideration. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  |§  223,  224;  Dec.  Dig.  f 
80.*] 

Error  to  District  Court  Washington  Coun- 
ty;  E.  E.  Armour,  Judge. 

Proc-eediugs  by  E.  S.  Carl  to  establish  a 
claim  against  the  estate  of  Michael  Enright 
deceased,  In  which  R.  H.  Northcutt  was  ad- 
ministrator. There  was  a  Judgment  of  dis- 
missal, and  claimant  brings  error.    Affirmed. 

L.  W.  Newby  and  Albert  Dakan,  for  plain- 
tiff in  error.  W.  S.  Morlan,  for  defendant 
in  error. 

BAILET.  J.  Plaintiff  In  error  filed  a 
claim  for  $2,000.00  with  the  county  court  of 
Washington  county,  against  the  estate  of 
Michael  Enright,  for  services  rendered  and 
care  given  to  him  in  his  lifetime,  through  a 
period  of  four  years  and  eight  months.  Up- 
on this  claim  the  county  court  allowed  the 
sum  of  $143.40,  from  which  allowance  there 
was  an  appeal  to  the  district  court  of  the 
county.  Trial  was  had  before  that  court 
with  a  Jury.  At  the  close  of  the  testimony 
of  the  claimant  the  Judge  instructed  a  ver- 
dict for  the  estate,  and  entered  a  Judgment 
of  dismissal  thereon.  To  review  this  Judg- 
ment plaintiff  in  error  brings  the  case  here. 

The  verdict  directed  by  the  district  court 
was  right  The  evidence  offered  to  show  the 
quality  and  amount  of  service  was  meager, 
indefinite  and  unsatisfactory.  Not  a  yestlxe 
of  evidence  was  introduced  to  establish  the 
worth  of  that  service,  whatever  it  may  have 
been.  In  a  total  absence  of  such  testimony 
no  part  of  the  claim  could  properly  be  al- 
lowed. 

Some  testimony,  all  of  an  uncertain  and 
halting  character,  was  introduced  tending 
to  show  that  deceased,  some  time  prior  to 
his  death,  had  promised  to  remember  claim-  ° 
ant  in  bis  will,  for  the  kindness  and  consid- 
eration, that  he  and  his  wife  had  extended 
him  during  bis  lifetime.  This  testimony 
tended  to  show  that  the  deceased  had  In  his 
mind  the  purpose,  by  way  of  gift,  to  leave 
to  plaintiff  in  error  the  undivided  one-half 
interest  which  he  had  In  the  house,  and 
ground  upon  which  It  stood,  at  Longmont, 
Colo.,  then  occupied  Jointly  by  deceased  and 
the  claimant  and  his  family,  such  interest 
being  of  the  value  of  about  $2,375.  The  tes- 
timony Indicates  that  this  was  in  contem- 
plation by  deceased  purely  as  a  voluntary 
matter.  If,  however,  as  Is  contended,  the 
promise  on  the  part  of  deceased  was  sui>- 
ported  by  a  valuable  and  adequate  consider- 
ation, then  the  cause  of  action  of  plaintiff 
in  error,  If  any,  was  for  specific  perform* 
ance  of  that  contract,  and-  not  for  servlceB 
rendered.    The  proof  offered  is  In  hopelen 
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variance  ^tb  the  claim  aa  made,  and  not 
only  doea  not  aupport  it,  bat  does  not  tend 
to  do  so.    The  Judgment  la  affirmed. 
Judgment  affirmed. 

8TBELS,  a  J.,  and  MCS8EB,  J,  concur. 


(48  Colo.  S) 

MITCHELL  et  al.  t.  TURLET  et  aL 
(Supreme  Court  of  Colorado.    May  2,  1010.) 

1.  JuDouENT  (S  252*)— Issues— Fbayeb. 

The  court  will  award  any  relief  to  which 

plaintitTs  pleadings  and  proof  entitle  him,  re- 

Kaidless  of  the  prayer  embodied  in  his  complaint. 

[Ed.    Note.— For  other  cases,   see  Judgment, 

Cent  Dig.  H  441,  442;   Dec.  Dig.  {  252.*] 

2.  Appkal  and  EaaoB   (|  1041*)— HAaici.E8S 

EBBOR— AUKKOICERTS  TO  PLBADIN08. 

Where  the  judgment  rendered  could  have 
been  rendered  on  the  facts  alleged  in  the 
original  pleading,  the  defeated  party  could  not 
complain  of  the  allowance  of  an  amended  plead- 
ing emlMid^ing  the  same  facts  together  with  oth- 
ers on  which  the  Judgment  was  based^  the  error, 
if  any,  not  affecting  his  substantial  rights. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4106-^00;  Dec.  Dig.  { 
1041.*] 

Appeal  from  District  Court,  City  and 
County  of  Denver;   Booth  M.  Malone,  Jadge. 

Action  by  W.  OL  Mitchell  and  another 
agalnat  J.  W.  Turley  and  others,  Tvho  di- 
ed a  croflB-complalnt  From  a  Judgment 
granting  the  relief  prayed  for  In  the  crosa- 
complaint,  plaintiffs  appeal.    Affirmed. 

Schuyler  &  Schuyler  and  Robert  S.  Elli- 
son, for  appellants.  Hood  &  McLean,  for 
appellees. 

WHITE,  J.  The  principal  objection  urged 
for  a  reversal  of  the  Judgment  in  this  cause 
is  an  alleged  departure  In  pleading.  A  cross- 
complalnt,  based  upon  the  alleged  fraud  and 
deceit  of  appellants  practiced  upon  appellee 
Turley,  was  filed  and  the  cause  heard  there- 
on. Thereafter,  and  before  Judgment,  an 
amended  cross-complaint  was  filed  by  Turley 
in  which  the  same  matters  were  set  forth, 
and  much  In  addition  thereto,  which,  If  prov- 
en, would  warrant  the  rescission  of  a  con- 
tract entered  Into  between  the  appellee  and 
one  of  the  appellants  acting  through  the  oth- 
er. The  prayer  of  the  amended  cross-com- 
plaint was  for  a  rescission  of  the  contract, 
and  Judgment  In  the  same  sum  as  prayed 
for  in  the  cross-complaint.  The  Judgment  Is 
silent  as  to  the  rescission  of  the  contract,  but 
awards  damages  in  favor  of  the  cross-com- 
plainant. We  are  not  concerned  with  the 
names  which  counsel  assign  to  actions,  nor 
with  the  relief  which  they  ask.  "In  our  sys- 
tem of  procedure,  courts  award  any  relief 
to  which  plaintitTs  pleadings  and  proof  en- 
title him,  regardless  of  the  prayer  embodied 
In  his  complaint."  Ross  v.  Purse,  17  Colo. 
24,  27,  28  Pac.  473. 

The  facts  set  forth  in  the  cross-complaint 


stated  a  cause  of  action  against  appellants, 
and,  as  the  Judgment  that  was  entered  could 
have  been  rendered  upon  the  facts  as  stated 
in  the  cross-complaint,  appellants  cannot 
complain  that  thereafter  another  cross-com- 
plaint, embodying  the  same  facts,  together 
with  others,  was  filed  over  their  objections, 
upon  which  the  Judgment  was  based.  If 
error  at  all,  it  was  error  without  prejudice. 
Moreover,  we  have  carefully  examined  the 
record,  fully  considered  the  briefs  and  argu- 
ment of  counsel,  and  find  that  the  substan- 
tial rights  of  appellants  have  not  been  dis- 
regarded. It  appears  that  substantial  Jus- 
tice was  done  by  the  Judgment,  and  It  is 
therefore  afBrmed.  Ward  v.  Goodrich,  4S 
Oolo.  352,  104  Pac.  1134 
Judgment  affirmed. 

STEELE,  0.  J.,  and  BAILED,  J,,  Ctmcor. 


(48  Oolo.  S4) 
CHAFFEE  V.  WIDMAN  et  aL 
(Supreme  Court  of  Colorado.     May  2,  1910.) 

1.  Afpcai.  and  E>hBOB  (S  4.SS*)— Mode  or  Re- 
view—Mistake— Effect. 

Where  an  appeal  is  erroneously  taken  from 
a  Judgment  reviewable  only  on  writ  of  error, 
and  the  successful  party  enters  an  appearance 
in  the  Supreme  Court,  the  cause  will  be  entered 
as  pending  on  a  writ  of  error,  as  authorized  by 
Code,  i  388a  and  reviewed,  but  if  no  appear- 
ance Is  entered,  the  appeal  may  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  2184-2180;  Dec.  Dig.  I 
435.*] 

2.  Bbokkbs  (I  48*)— RioHT  to  Coiausszoiia— 
Pebforvance  or  Enqaoehert. 

A  real  estate  broker  to  recover  conunis- 
slons  must  have  produced  a  person  ready,  will- 
ing, and  financially  able  to  purchase  the  prop- 
erty at  the  price  and  on  the  terms  and  condi- 
tions fixed  by  the  seller,  and  must  have  been 
the  procuring  cause  of  the  sale. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  i  65 ;   Dec.  Dig.  f  48.*] 

3.  Bbokebs  (I  66*)— Right  to  ComnssioNs— 
Contbact^Abandonvent. 

Where  a  broker  opened  negotiations  for  the 
sale  of  a  ranch  and  a  contract  entered  into  waa 
abandoned  without  the  seller's  fiiuit  and  after 
the  broker's  contract  of  employment  had  expired 
by  limitation  the  owner  sold  the  property  to 
the  broker's  former  customer  and  another  with- 
out further  effort  on  the  broker's  part,  the  own- 
er was  not  liable  to  the  broker  for  commissions. 
[Ed.  Note. — For  other  cases,  see  Brokers, 
Cient  Dig.  H  85-89;   Dec.  Dig.  (  50.*] 

4.  Bbokebb  (S  82*)— Action  fob  Ck>MiiiBsiONB 
—Issues  and  Pboof. 

Where  a  broker  sought  to  recover  commis- 
sions pursuant  to  a  sale  made  by  the  owner  to 
the  broker's  customer  and  another  after  the  cus- 
tomer had  abandoned  the  contract  made  by  the 
broker,  and  after  the  broker's  contract  of  em- 
ployment had  expired,  the  broker  could  not  re- 
cover on  the  theory  tihat  he  had  completed  his 
employment  contract,  and  was  entitled  to  com- 
missiuna  when  the  original  binding  contract 
with  this  purchaser  had  been  completed. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  !  103 ;    Dec.  Dig.  §  82.*] 

Error  to  District  (3ourt,  Rio  Grande  Coun- 
ty; Chas.  C.  Holbrook,  Judge. 
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Action  by  A.  E.  Chaffee  against  John  Wld- 
man  and  another.  From  a  Judgment  for  de- 
fendants, plaintiff  brings  error ;  and,  defend- 
ants having  appeared,  the  cause  was  allowed 
entered  as  pending  on  a  writ  of  error,  and 
afDrmed. 

0.  M.  Corlett,  tor  plaintiff  in  error.  Jas. 
P.  Veerkamp,  for  defendants  in  error. 

OABBERT,  J.  Chaffee,  as  plaintiff,  brought 
suit  against  Wldman  &  Widman,  as  defend- 
ants, to  recover  the  amount  of  commissions 
which  he  and  one  Ambler  claimed  to  have 
earned  in  effecting  a  sale  of  land  belonging 
to  the  Wldmans.  The  trial  resulted  in  a  ver- 
dict and  judgment  in  favor  of  defendants, 
from  which  plaintiff  appealed  to  this  court 

We  have  no  Jurisdiction  to  entertain  the 
appeal  (section  388,  Civ.  Code;  as  amended, 
Sess.  Laws  1907,  p.  278)  but  as  the  defend- 
ants have  entered  an  appearance,  we  have 
directed,  by  virtue  of  section  38Sa  of  the 
Code,  that  the  cause  be  entered  as  pending 
on  error,  and  shall  consider  it  accordingly. 
The  Code  provisions  to  which  we  have  re- 
ferred provide  when  the  defeated  party  may 
appeal  to  this  court,  and  they  should  be  ob- 
served. If  a  case  is  appealed  which  is  not 
appealable,  and  the  appellee  does  not  enter 
an  appearance,  the  appeal  may  be  dismissed, 
and  thus  the  party  seel^ing  to  have  a  case 
reviewed  in  this  court  may  lose  his  right  to 
a  review.  Brady  v.  People,  45  Colo.  364,  101 
Pac.  340.  We  mention  this  for  the  reason 
that  recently  so  many  vaaea  have  been 
brought  here  on  appeal  which  are  not  ap- 
pealable, and  can  only  be  reviewed  on  error. 

Numerous  errors  are  assigned  by  counsel 
for  plaintiff ;  but,  as  the  undisputed  testimony 
establishes  a  state  of  facts  from  which  it  is 
apparent  plaintiff  was  not  entitled  to  recover 
a  commission  from  the  Wldmans,  it  is  only 
necessary  to  discuss  that  phase  of  the  case. 

Plaintiff  lived  in  the  state  of  Nebraska. 
He  entered  into  an  arrangement  with  a  firm 
engaged  in  the  real  estate  business  In  the 
San  Luis  valley,  under  the  name  of  the 
Southern  Colorado  Land  Company,  by  which 
he  was  to  be  allowed  a  share  of  the  com- 
missions earned  by  the  land  company  in  ef- 
fecting sales  to  parties  whom  he  secured  to 
purchase  lands  this  firm  had  listed.  Ambler 
above  named  was  a  member  of  this  firm.  In 
the  spring  of  1903  plaintiff  brpught  Halsey 
L.  Hawkins  and  Donald  A.  Gove  to  the  val- 
ley for  the  purpose  of  selling  them  land.  Ac- 
companied by  a  member  of  the  Southern  Col- 
orado Land  Company  these  prospective  pur- 
chasers and  plaintiff  visited  the  Widman 
ranch.  Prior  to  this  Thomas  O.  Hawldns, 
who  also  lived  in  Nebraska,  and  was  the 
father  of  Halsey  L.,  had  visited  the  ranch 
in  question  and  obtained  from  the  owners 
the  price  at  which  they  would  sell.  Through 
plalutiff  and  his  associates,  constituting  the 
Southern  Colorado  Land  Company,  such  ne- 
gotiations were  bad  that  the  Wldmans  agreed 


to  sell  for  $20  per  acre,  or  $16,000  for  the 
ranch.  Thereupon  a  written  agreement  was 
entered  into  between  the  Wldmans  and 
Thomas  G.  and  Halsey  L.  Hawkins  (the  lat- 
ter representing  his  father)  by  the  terms  of 
which  the  Wldmans  agreed  to  sell  to  the 
Hawkinses  for  the  sum  of  $16,000;  $500  be- 
ing paid  in  cash,  one-half  of  the  remainda 
to  be  paid  on  or  before  March  1,  1904,  at 
which  time  a  note  of  the  purchasers  for  the 
remainder  of  the  purchase  price  secured  by 
mortgage  on  the  premises  was  to  be  executed, 
and  the  transaction  closed.  (Perhaps  it  is 
not  entirely  clear  from  the  record  whether  the 
elder  Hawkins  was  In  Colorado  at  this  time, 
but  that  Is  of  no  material  moment.)  On  the 
same  day  this  contract  was  made  the  Wld- 
mans entered  Into  a  written  agreement  with 
plaintiff  and  his  associates,  the  members  of 
the  firm  of  the  Southern  Colorado  Land  Com- 
pany, regarding  commissions.  In  this  agree- 
ment the  Wldmans  were  designated  parties 
of  the  first  part  and  Chaffee  and  his  asso- 
ciates parties  of  the  second  part  In  stat- 
ing the  terms  of  this  agreement,  we  shall,  for 
convenience,  refer  to  them  accordingly.  B^ 
this  agreement  the  Wldmans  employed  the 
parties  of  the  second  part  to  procure  a  par- 
chaser  for  the  ranch  In  question  for  the  sum 
of  $16,000.  It  then  provides,  so  far  as  ma- 
terial to  any  question  involved  in  this  case, 
that  "if  the  parties  of  the  second  part  pro- 
cure a  purchaser  for  the  ranch  who  shall,  on 
or  before  March  1,  1904,'  pay  or  secure  to 
the  parties  of  the  first  part  the  sum  of  $16,- 
000"  then  the  Wldmans  should  pay  the  par- 
ties of  the  second  part  as  commissions  cer- 
tain sums,  and  execute  certain  notes  to  the 
respective  parties  of  the  second  part,  aggre- 
gating $3,200.  The  contract  further  provides 
that  should  the  parties  of  the  second  part 
fail  to  procure  a  purchaser  for  the  lands  foir 
the  sum  and  within  the  time  specified,  then  no 
commission  Is  to  be  paid.  Such  unquestion- 
ably is  the  purport  and  meaning  of  the  con- 
tract, although  not  so  stated  In  express 
words.  It  was  on  this  contract  that  plain- 
tiff based  his  cause  of  action  declared  upon 
in  his  complaint,  in  which  he  gave  It  the  con- 
struction as  to  time  within  which  he  was  to 
secure  a  purchaser  we  have  given  it  He 
then  alleges  in  his  complaint  that,  in  pursu- 
ance of  his  employment  as  evidenced  by  the 
contract,  he  and  his  associates  procured 
Thomas  G.  Hawkins  and  Donald  A.  Gove  on 
or  before  March  1,  1904,  to  open  n^otlatlona 
with  the  Wldmans  to  purchase  their  ranch, 
with  the  result  that  on  the  18th  of  that  month 
a  deal  for  the  premises  was  consummated 
in  accordance  with  the  terms  and  conditions 
of  the  contract  upon  which  he  bases  his  right 
to  a  recovery.  He  alleges  that  Ambler  has 
assigned  to  him  bis  share  of  the  commission 
under  this  contract. 

It  is  evident  the  parties  entered  into  this 
agreement  in  expectation  that  the  contract 
which  the  Hawkinses  entered  Into  with  the 
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iVidmang  would  be  carried  out,  and  the  com- 
nissioas  provided  were  based  upon  this  con- 
Jnpency;  and,  while  It  may  be  true  that 
ilaintiff  and  his  associates  would  have  been 
mtltled  to  recover  the  compensation  pro- 
vided for  In  the  event  they  procured  some 
)ther  purchaser  for  the  lands  within  the 
Ime  limited,  and  upon  the  terms  specified 
this  Is  evidently  the  theory  upon  which  the 
wmplaint  was  framed).  It  becomes  Impor- 
aut  to  consider  what  follows,  as  It  demon- 
trates  beyond  question  that  plaintiff  failed 
o  make  the  case  declared  upon  in  his  com- 
(laint.  In  January,  1904,  he  returned  to  Col- 
rado  evidently  satisfied  that  it  was  doubt- 
ul  if  the  Hawkinses  would  be  able  to  pnr- 
hase  the  ranch.  He  had  a  conversation 
I'lth  one  of  the  WIdmans  (a  brother  of  the 
efendants),  In  which  he  asked  him  to  assist 
a  pushing  the  deal  through  before  the  con- 
ract  expired,  and  requested .  that  it  might 
e  extended  beyond  March  Ist,  in  order  to 
Ive  him  an  opportunity  to  Interest  some 
ne  else  in  the  purchase  of  the  ranch.  It 
oes  not  appear  that  the  request  to  extend 
ie  contract  was  granted,  or  that  the  defend- 
nts  were  requested  to  extend  it.  In  the 
leanwhlle,  before  it  had  expired,  the  Wld- 
tans  urged  plaintiff  and  one  of  his  asso- 
lates  to  complete  the  sale.  They  were  not 
iiccessful,  and  the  result  was  that  the  Haw- 
inses  surrendered  their  contract  It  does 
ot  appear  that  the  Widmans  or  any  one  else 
'as  responsible  for  this  result,  except  that  it 
as  caused  by  the  inability  or  refusal  of  the 
'awkinses  to  consummate  the  purchase  un- 
sr  their  contract  Shortly  after  the  time 
hen  this  contract  expired,  one  William  A. 
ove.  who  also  lived  in  Nebraska,  came  to 
olorado  to  look  after  a  ranch  he  had  pui^ 
lased  In  the  valley.  While  in  Monte  Vista 
?  met  another  real  estate  firm,  known  as 
raves,  Ahrens  &  Blakey.  Blakey  had  been 
le  of  the  members  of  the  firm  known  as  the 
jothern  Colorado  Land  Company,  but  it 
id  been  dissolved.  Graves  &  Co.  endeavor- 
t  to  Interest  Oove  In  the  Widman  ranch, 
id  to  this  end  called  In  one  of  the  Wid- 
ans,  who  offered  to  sell  the  ranch  for  $15,- 
O  on  terms,  with  respect  to  deferred  pay- 
en  ts,  much  more  favorable  than  those  em- 
aced  In  the  contract  with  the  Hawkinses, 
le  proposition  of  Widman  to  sell  was  re- 
iced  to  writing,  and  Gove  carried  It  to  Ne- 
askn,  and  delivered  it  to  Thomas  G.  Haw- 
ns.  The  latter  wrote  a  letter  to  one  of  the 
lUmans,  saying  he  was  nnable  to  accept  It 
)t  long  after,  Hawkins  met  Donald  A. 
)ve.  who,  it  will  be  remembered,  was  in 
>Iorado  when  the  contract  between  the 
sivkinRes  and  the  WIdninna  was  executed 
a  succeeded  in  interesting  this  Mr.  Gove, 
tjo  stated  that  if  he  (Hawkins)  could  get 
e  ranch  on  the  terms  submitted  by  Wld- 
ID,  as  embraced  in  the  proposition  deliver- 
to  William  A.  Gove,  he  would  go  In  with 
m    and  make  the  purchase.     Accordingly 


Hawkins  wired  Widman  that  he  had  recon- 
sidered his  letter  declining  to  accept  the 
proposition  submitted  him,  and  that  he  would 
come  out  and  close  the  deal.  A  short  time 
afterwards  Hawkins  and  Gove  came  to  Colo- 
rado and  purchased  the  ranch.  This  was 
about  March  18,  1904.  On  this  transaction 
the  Widmans  paid  Graves  and  his  associates 
a  commission  of  $1,600. 

The  general  rule  applicable  to  the  case  at 
bar  is  that  in  order  for  a  real  estate  broker 
to  be  entitled  to  commission  he  must  have 
accomplished  all  that  he  undertook  to  do  un- 
der his  contract  of  employment;  that  is  to 
say,  he  must  have  found  and  produced  a  per- 
son who  was  ready,  willing,  and  financially 
able  to  purchase  the  property  which  he  was 
engaged  to  sell  at  the  price  and  upon  the 
terms  and  conditions  fixed  by  his  employer, 
and  must  make  It  appear  that  he  was  the  ef- 
ficient agent  or  procuring  cause  of  the  sale, 
and  that  the  means  employed  by  him  and  his 
efforts  resulted  in  a  sale.  Wheeler  v.  Beers, 
45  Colo.  547, 101  Pac.  758;  Lawrence  v.  Weir, 
3  Colo.  App.  401,  33  Pac.  646;  Babcock  T. 
Merritt,  1  Colo.  App.  84,  27  Pac.  882;  Cole  v. 
Thombnrg,  4  Colo.  App.  95,  34  Pac.  1013; 
Gelger  v.  Kiser,  107  Pac.  267;  23  Ency.  914. 
Thus  tested,  it  is  apparent  that  plaintiff  was 
not  entitled  to  a  commission  on  the  tran»- 
action  declared  upon.  His  contract  of  em- 
ployment had  expired  by  limitation,  whea 
the  Widmans  again  began  negotiations  for  a 
sale  of  their  ranch.  The  contract  of  the 
Hawkinses  with  the  Widmans  had  been  aban- 
doned at  this  time,  and  he  was  in  no  sense 
Instrumental  in  bringing  about  the  subse- 
quent negotiations  which  finally  culminated 
in  a  sale.  Th^  were  begun  and  success- 
fully carried  to  a  termination  by  different 
parties,  after  the  Hawkins  contract  had  been 
abandoned  and  the  contract  in  which  plain- 
tiff was  Interested  had  expired.  The  only 
circumstance  upon  which  plaintiff  could  base 
any  semblance  of  a  right  to  a  recovery  is  that 
Thomas  G.  Hawkins,  one  of  the  purchasers, 
was  a  party  to  the  original  contract  entered 
into  with  the  Widmans;  but,  as  we  have 
seen,  this  contract  was  abandoned,  and,  so 
far  as  disclosed  by  the  record,  without  any 
collusion  between  the  Widmans  and  the  Haw- 
kinses or  bad  faith  on  their  part  When  a 
broker  opens  negotiations,  but  falls  to  bring 
the  prospective  purchaser  and  owner  togeth- 
er, and  they  are  abandoned  without  fault  of 
the  owner,  and  the  latter  subsequently  sells 
to  the  same  party,  without  further  effort  on 
the  part  of  the  broker,  the  owner  is  not  liable 
to  the  lm>ker  for  commissions. 

It  is  said  in  the  brief  of  counsel  for  plain- 
tiff that  it  is  not  disputed  that  a  binding  con- 
tract was  entered  into  between  the  Hawkins- 
es and  the  Widmans.  It  Is  also  said  that 
where  a  binding  contract  is  entered  Into,  and 
it  Is  found  that  the  purchaser  Is  nnable  to 
comply  with  the  terms  thereof,  the  purchaser 
Is  liable  for  commission  at  the  suit  of  the 
agent    If  we  concede  that  by  these  claims  It 
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iB  meant  to  say  tbat  hj  the  contract  the 
Hawkinses  agreed  to  purchase  and  the  Wld- 
mans  to  sell  their  ranch,  and  the  latter  could 
have  enforced  it,  and  is  therefore  liable  un- 
der the  commission  contract,  even  though 
the  Hawkinses  refused  to  purchase,  it  cannot 
avail  plaintiff.  He  did  not  declare  upon  the 
Hawkins  contract  in  his  complaint,  but  on  an 
entirely  different  transaction.  A  plaintiff 
must  stand  or  fall  by'  the  case  stated  in  his 
complaint  If  he  falls  to  establish  the  case 
thus  stated,  he  cannot  recover  upon  another. 

According  to  the  facts  established  by  the 
undisputed  testimony,  plaintiff  failed  to  es- 
tablish a  case;  and  it  is  not  necessary  to  dis- 
cuss the  other  questions  urged  upon  our 
attention  by  his  counsel. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 

STEELE,  C.  J.,  and  WHITE,  J.,  concur. 


(M  Colo.  54) 

CITY  AND  COUNTY  OF  DENVER  > 

KEELER. 

(Supreme  Court  of  Colorado.    May  2,  1910.) 

1.  Taxation  (8  6T9*)— Sale  mb  Taxbs— Pitb- 
OBASE  BY  Crrv  OR  Town. 

The  laws  of  this  state  have  never  authoriz- 
ed a  city  or  town  to  buy  in  property  at  sales 
for  general  taxes,  though  such  power  is  vested 
in  counties  b;  Mills*  Ann.  St.  f  8888,  and  Mills' 
Ann.  St  Rev.  Supp.  |  3024w. 

[EU.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {{  1361,  1362;   Dec.  Dig.  |  679.»] 

2.  Taxation    (§    509*)  — Sale   fob    Taxes  — 
Quieting  Title  of  Pukchaseb. 

The  city  and  county  of  Denver,  by  invok- 
ing the  authority  granted  by  section  60  of  the 
"Denver  Charter"  (Laws  1803,  c.  78,  art.  7),  to 
bid  in  jproperty  sold  for  a  sewer  assessment^  is 
bound  by  all  the  limitations  of  the  act  applica- 
ble to  sudi  sale,  and  as  section  32  expressly 
suboidinates  special  assessments  to  general  tax- 
es, a  judgment  quieting  the  title  of  the  holder, 
under  a  deed  ansing  from  nonpayment  of  gen- 
eral taxes  levied  subsequent  to  the  assessment 
under  which  the  city  claimed  the  property  as  a 
purchaser,  was  right. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {{  043-015:  Dec  Dig.  {  500.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;   Booth  M.  Malone,  Judge. 

Suit  by  Walter  E.  Keeler  against  the  City 
and  County  of  Denver.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

H.  A.  Undsley  and  F.  W.  Sanborn,  for  ap- 
pellant   F.  A.  Williams,  for  appellee. 

WHITE,  J.  Walter  B.  Keeler  instituted 
this  suit  against  the  city  and  county  of 
Denver,  a  municipality,  to  quiet  title  to  cer- 
tain lands  In  his  possession,  situate  In  that 
portion  of  the  said  municipality  which  was 
formerly  the  city  of  Highlands.  T^e  trial 
court  found  the  Issues  in  favor  of  the  plain- 
tiff, and  gave  judgment  accordingly.  The 
defendant  brings  the  case  here  on  appeal. 


June  29,  1804^  the  city  of  Highlands,  a  mu- 
nicipal corporation,  by  an  ordinance  duly  en- 
acted, levied  a  special  assessment  on  the  prop- 
erty in  controversy,  for  Its  proportionate 
share  of  the  cost  of  the  construction  of  a 
sanitary  sewer  in  a  certain  district  created 
In,  and  by,  said  city.  No  attempt  to  enforce 
the  collection  of  the  assessment  in  any  man- 
ner was  made  by  the  city  of  Highlands. 
July  24,  1896,  that  municipality  was  annexed 
to,  and  absorbed  by,  the  city  of  Denver.  No 
effort  was  made  by  the  city  <rf  Denver  to 
collect  the  said  sanitary  sewer  tax,  however, 
until  1901,  when  it  certified  said  assessment 
to  the  county  treasurer  for  coUecti<m.  Tlie 
si^ecial  tax  or  sewer  assessment  remaining 
unpaid,  the  county  treasurer  sold  the  lands 
in  question  on  November  23,  1901,  to  the  city 
of  Denver,  and  delivered  to  It  a  certificate  of 
purchase.  The  city  of  Denver  subsequently 
became,  and  now  is,  the  dty  and  county  of 
Denver.  Article  20,  Const  In  1898  the  usual 
annual  levies  were  made,  by  the  proper  au- 
thorities, for  city,  school,  county,  and  state 
taxes,  upon  the  property  in  question  for  aald 
year,  and  were  duly  certified  to  the  county 
treasurer  for  collection.  Such  taxes  remain- 
ing unpaid,  the  property  was  advertised,  and 
on  November  13,  1900,  sold  for  the  general 
taxes  of  1890.  December  9,  1904,  no  redemp- 
tion having  been  made  from  this  sale,  a  tax 
deed  of  the  property  was  duly  issued  to  the 
purchaser,  who  thereafter  conveyed  the  prop- 
erty to  the  appellee  herein.  As  to  the  legality 
of  the  proceedings  resulting  In  the  tax  deed 
under  which  appellee  claims,  and  the  cer- 
tificate of  sale  upon  which  appellant's  rights 
are  based,  there  is  no  controversy.  It  Is  like- 
wise conceded  that  the  special  assessment 
made  by  the  city  of  Highlands  became,  by  the 
act  of  annexation,  an  asset  of  the  dty  of 
Denver,  and  whatever  iiower  exists  to  enforce 
collection  thereof  was  transferred  to  the  lat- 
ter municipality,  and  finally  vested  in  the 
appellant  Sesa.  Laws  1893,  I  10,  p.  455: 
section  3,  p.  135. 

Appellee  contends  that  the  lien  created  h7 
the  city  of  Highlands  by  virtue  of  the  assess- 
ment levied  in  1894  (or  said  sewer  construc- 
tion was  divested,  extinguished,  and  annulled 
by  the  tax  deed  issued  in  December,  1004, 
based  upon  the  sale  in  November,  1000.  for 
the  nonpayment  of  the  general  taxes  of  1890. 
Appellant,  on  the  contrary,  asserts  that  when 
the  grantor  of  appellee  received  his  certifi- 
cate of  sale,  and  deed  based  thereon,  he  took 
the  estate  conveyed  subject  to  the  right  or 
Interest  of  the  appellant,  the  city  and  county 
of  Denver,  In  and  to  said  lands,  evidenced  by 
the  certificate  of  sale  of  November,  1901,  foe 
the  nonpayment  of  the  sewer  assessment 
levied  by  the  city  of  Highlands  in  1894.  The 
view  which  we  entertain  of  the  matter  in 
controversy  renders  it  unnecessary  to  follow 
counsel  In  the  discussion  of  the  comparative 


*For  othar  cases  SM  same  topio  and  section  NUMBER  In  Dee.  A  Am.  Digs.  1907  to  date,  &  Reporter  Indezoa 


Digitized  by 


Google 


Oolo.) 


JAEWAT  T.  RIVERS. 


999 


rank  of  tax  Hens,  and  tax  titles,  created  by 
tbe  state  tbrough  Its  aeveral  poUtieal  rab- 
llrlslons,  either  for  or  through  general  gov- 
>mmental  purposes  or  special  assessments. 
(7hetber  the  later  tax  la  always  the  prior 
Jen,  or  the  general  tax  superior  to  a  special 
iBsessment,  is  not  involved  in  this  case. 

The  laws  of  this  state  have  never  author- 
zed  a  city  or  town  to  buy  in  property,  at 
xtx  sales,  for  general  taxes,  though  such 
>ower  is  vested  in  counties.    Mills'  Ann.  St 

38S8;  Mills'  Ann.  St  Rev.  Supp.  |  3924 w. 
>7or  was- the  city  of  Highlands,  nor  any  mu- 
ticipallty.  of  its  class,  ever  Invested  with  the 
tower  to  purchase,  or  cause  to  be  purchased 
n  its  behalf,  property  sold  for  the  purpose 
if  paying  special  assessments  imposed  for 
ocal  Improvements.  The  authority  to  bid  in 
iroperty  sold  for  the  nonpayment  of  special 
ssessments  for  local  improvements,  exercls- 
d  by  appellant,  is  given  by  section  60,  Bess. 
<aw8  1893,  p.  224,  known  as  the  "Denver 
Iharter."  By  invoking  the  authority  grant- 
d  by  this  provision,  and  becombig  the  pur- 
baser  at  the  sale,  the  appellant  became, 
nd  is,  bound  by  all  the  limitations  of  the 
ct  applicable  to  such  sales.  Section  32  of 
Hid  charter  (Sess.  Laws  1893,  p.  213)  express- 
r  subordinates  special  assessments  to  gen- 
ral  taxes.  That  section  declares:  "All  as- 
;ssment8  made  in  pursuance  of  this  article 
liall  be  a  lien  in  the  several  amounts  assess- 
i  against  each  lot  or  tract  of  land,  and 
lall  have  priority  over  all  other  liens,  ex- 
jptlng  general  taxes."  Having  invoked  the 
revisions  of  the  charter.  In  order  to  have 
le  land  bid  In  for  the  city,  the  appellant, 
I  legal  effect,  took  and  holds  the  certificate 
'.  purchase,  upon  the  sale  of  the  land  for  the 
inpayment  of  the  special  assessment,  as 
lough  there  were  written  in  the  certificate 
le  words  of  the  statute  subordinating  such 
>n8  to  those  for  general  taxes.  Appellee 
>lds  under  a  deed  arising  from  the  non- 
lyment  of  a  general  tax,  levied  subsequent 

the  special  assessment  under  which  ap- 
>IIant  claims. 

It   is  therefore  clearly  evident  that  the 
dgment  appealed  from  is  right,  and  It  Is 
ere  fore  affirmed. 
Judgment  affirmed. 

STEELE,  a  J.,  and  BAILEY,  J,,  concur. 
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JAKWAT  V.  RIVERS. 
Snprerae  Court  of  Colorado.    May  2,  1910.) 
Justices  op  the  Peace  (S  44*)— JtjRisDio- 

'lON  —  AVOTTNT   IN    CONTBOVERST— RePLEV- 

:w- 

In  determining  the  value  of  personal  prop- 
y  Involved  in  a  replevin  suit  commenced  be- 
•e  a  justice  of  the  peace  on  the  question  of 
■isdiction,  the  valne  stated  in  the  affidavit  of 
>levin  must  be  looked  to. 
Ed.  Note. — For  other  cases,  see  Justices  of 
.  Peace,  Cent.  Dig.  S  163 ;   Dec.  Dig.  S  44.*] 


2.  Jusnon  of  ths  Pxaok  (t  141*)— JmiSDio- 
TiON— Amount  in  Contbovebst. 

In  replevin  on  appeal  to  the  county  oourt, 
where  there  is  no  testimony  of  plaintiff  or  claim 
made  by  him  that  the  property  Involved  was 
worth  more  than  set  out  in  the  affidavit,  and 
be  did  not  claim  damages  which  would  make 
bis  claim  in  excess  of  the  jurisdiction  of  the 
justice,  that  plaintiff  testified  that  he  had  been 
damaged  by  defendant's  possession  of  the  prop- 
erty prior  to  commencement  of  the  suit  would 
not  affect  the  qnestion  of  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  i  473 ;  Dec.  Dig.  $  141.*] 

8.  Appeai,   and  Ebbob   (J   1094*)- Review— 

Findinos. 

Findings  of  fact  on  conflicting  evidence  by 
the  county  court  on  appeal  from  a  justice  conrt 
in  a  replevin  suit  that  the  amount  in  contro- 
versy was  within  the  justice's  jurisdiction,  and 
that  the  owner8hi{>  and  right  of  possession  of 
the  property  was  in  plaintiff,  will  not  be  dis- 
turbed on  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4322 ;    Dec.  Dig.  {  1094.*] 

4.  Repixvin  (S  69*)— Admissibilitt  of  Evi- 
dence. 

In  replevin,  where  the  defense  was  that 
defendant  owned  the  property,  testimony  to 
show  that  it  belonged  to  a  third  person  was 
properly  ezdnded. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  {{  257-279;    Dec.  Dig.  }  69.*] 

5.  Appeal  and  Ehbob  (|  204*)  —  Review  — 
Evidence  Admitted  Without  Objectioh. 

Though  evidence  should  not  have  been  ad- 
mitted because  incompetent  on  a  certain  ground, 
its  reception  will  not  be  reviewed  in  the  absence 
of  objection   on  such  ground. 

[Ed.  Note.— For  other  cases,  see  Aiq)eal  and 
Error,  Cent  Dig.  if  1258-1280;  Dec.  Dig.  | 
204.*] 

6.  Appeal  and  Ebbob  (8  1048*)— Haemless 
Errob  —  Restbiotion  or  Cboss-Examina- 

TION. 

Where  a  witness  testifying  as  to  a  book 
entry  admitted  that  it  was  made  long  after  the 
transaction,  error  in  restricting  his  cross-exami- 
nation, which  would  simply  have  gone  to  such 
fact,   was  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iS  4140-4145,  4161,  4158- 
4160;   Dec.  Dig.  |  1048.*] 

7.  Appeal  and  Ebbob  (|   1011*)— Review— 

FlNDINQS. 

A  finding  on  conflicting  evidence  tliat  there 
was  Immediate  delivery  and  continued  change  of 
possession  of  property  sold  will  not  be  disturbed 
on  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8983-3989;  Dec  Dig.  | 
1011.*] 

8.  Trial  (§  893*)  —  Wbitten  Findinob  of 
Fact  and  Conclusions  oi  Law— Dutt  of 
Ooubt. 

The  trial  conrt  is  not  obliged  to  make  writ- 
ten findings  of  fact  and  conclusions  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  922;   Dec.  Dig.  i  398.*] 

9.  Appeal  and  Ebbob  (§  169*)  —  Review  — 
Questions  Not  Raised  in  Tbial  Court. 

Questions  not  presented  In  the  trial  court 
cannot  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  1018-1034;  Dec  Dig.  I 
109.*] 
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10.  Trial  (|  3(J7*>— Tbial  by  Coubt— Obed- 
ibujtt  of  Witnbsses. 

In  a  trial  to  the  coart  it  ia  the  Indge'a 
province  to  determine  the  credibility  of  tBe  wit- 
neaaes  and  from  all  the  evidence  to  make  anch 
findings  of  fact  aa  in  hie  judgment  the  testi- 
mony establishea. 

[Ed.  Note.— For  other  casea,  see  Trial,  Dec. 
Diig.  I  3C7.*] 

Error  to  La  Plata  Ootinty  Court;  Olias.  A. 
Pike,  Judge. 

Action  by  Frank  L.  Rivers  against  L.  O. 
Jakway.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    A£Qrmed. 

P.  O.  Ellis,  for  plaintiff  in  error.  Chas.  A. 
Johnson,  for  defendant  in  error. 


OABBERT,  J.  Defendant  in  error,  as  plain- 
tiff, instituted  an  action  In  replevin  before  a 
Justice  of  the  peace  against  plaintiff  in  error, 
as  defendant,  to  recover  the  possession  of  a 
team,  wagon,  harness,  and  log  chain.  What 
the  outcome  of  the  case  was  before  the  jus- 
tice of  the  peace  does  not  appear.  The  case 
was  appealed  to  the  county  court,  where  it 
was  tried  before  the  court  de  novo  without 
the  intervention  of  a  jury,  with  the  result 
that  judgment  was  rendered  in  favor  of  plain- 
tiff, adjudging  him  to  be  the  owner  and  en- 
titled to  the  possession  of  the  property  in  con- 
troversy, and  that  Us  value  was  the  sum  of 
$265.  The  defendant  brings  the  case  here 
for  review  on  error. 

The  first  error  assigned  is  that  the  court 
below  erred  in  trying  and  deciding  the  casb, 
as  it  does  not  appear  It  had  jurisdiction. 
This  assignment  is  based  upon  the  ground 
that  the  value  of  the  property  involved  was 
In  excess  of  the  sum  of  $300,  the  jurisdiction 
of  the  justice  of  the  peace  before  whom  the 
suit  was  originally  commenced.  The  affida- 
vit filed  by  plaintiff  before  the  justice  fixed 
the  value  of  the  property  at  $295.  In  deter- 
mining the  value  of  personal  property  involv- 
ed in  a  replevin  suit  commenced  before  a  jus- 
tice of  the  peace,  we  must  look  to  the  value 
stated  in  the  affidavit  of  replevin.  From  this 
source  In  the  case  at  bar  it  appears  the  jus- 
tice bad  jurisdiction.  There  was  no  testi- 
mony on  the  part  of  plaintiff,  or  claim  made 
by  him,  that  the  property  Involved  was  worth 
more  than  set  out  In  the  affidavit  of  replevin, 
nor  did  be  claim  damages  which  would  make 
his  claim  In  excess  of  the  jurisdiction  of  the 
justice  of  the  peace.  It  is  true  that  on  cross- 
examination  he  was  asked  whether  or  not  he 
had  been  damaged  on  account  of  the  defend- 
ant's possession  of  the  property  prior  to  the 
time  when  the  suit  in  replevin  was  commenc- 
ed, to  which  he  answered  in  the  affirmative ; 
but  as  he  made  no  claim  on  this  account,  and 
no  judgment  was  rendered  in  his  favor  for 
damages,  the  fact  that  this  testimony  was 
brought  out  on  cross-examination  Is  not  ma- 
terial on  the  question  of  jurisdiction. 


It  appears  defendant  sought  to  show  that 
the  property  replevlned  was  worth  more  than 
the  amount  mentioned  in  the  affidavit  He 
did  introduce  testimony  to  this  effect,  and  for 
that  reason  claims  the  case  should  have  been 
dismissed  by  the  county  court.  Whether  the 
question  of  jurisdiction  could  be  raised  in 
this  way  Is  not  necessary  to  determine.  The 
court  found  the  value  of  the  property  to  be 
$265,  and  on  conflicting  testimony  this  finding 
will  not  be  disturbed. 

As  we  understand  the  next  proposition  urg- 
ed by  counsel  for  the  defendant,  it  Is  to  the 
effect  that  the  testimony  established  the  own- 
ership and  right  of  the  possession  of  the 
property  in  controversy  In  him.  That  was 
the  issue  before  the  court  The  evidence 
bearing  thereon  was  conflicting.  The  finding 
was  in  favor  of  plaintiff,  and  will  not  be  dis- 
turbed on  appeal. 

Both  parties  claimed  to  have  purchased  the 
property  from  the  Neglected  Minhig  Company. 
Plaintiff  and  some  of  his  witnesses  had  been 
In  the  control  of  the  affairs  of  this  company, 
and  counsel  for  defendant  sought  to  show,  on 
cross-examination,  that  they  had  recognized 
this  proi)erty  as  belonging  to  the  company. 
The  court  sustained  objections  to  this  cross- 
examination.  This  was  not  error.  The  defense 
of  the  defendant  was  that  he  owned  the  prop- 
erty. He  was  not  'seeking  to  defeat  plain- 
tiff's right  by  showing  that  the  property  in 
controversy  belonged  to  a  third  party.  When 
testimony  is  not  material  to  any  Issue  In  the 
case.  It  should  be  excluded. 

On  behalf  of  plaintiff  there  was  offered 
and  received  In  evidence  the  transactions  of 
the  board  of  directors  of  the  Neglected  Min- 
ing Company,  as  shown  by  the  minute  book 
of  that  company,  from  which  it  appears  that 
the  property  in  controversy  was  turned  over 
to  plaintiff  in  payment  of  a  bill  which  he  had 
against  the  company.  Conceding,  for  the 
purposes  of  this  case,  that  If  the  proper  ob- 
jection had  be^n  made  this  testimony  should 
not  have  been  admitted  for  the  reason  that  It 
would  not  be  binding  upon  the  defendant  a 
stranger  to  the  transaction,  no  objection  rais* 
ing  this  question  was  made  below,  and  for 
that  reason  we  shall  not  consider  It  here. 

Counsel  for  defendant  complains  that  he 
was  not  permitted  to  cross-examine  the  wit- 
ness who  testified  to  the  book  and  entry  lo 
question.  We  are  inclined  to  think  the  trial 
court  was  rather  strict  with  respect  to  cross- 
examination;  but  it  affirmatively  appears  that 
defendant  was  not  prejudiced  by  the  ruling. 
It  was  admitted  by  the  witness  that  the  en- 
try in  question  was  not  contemporaneous 
with  the  alleged  transaction,  but  was  written 
over  six  months  after  the  purported  date 
thereof.  From  the  questions  which  counsel 
sought  to  propound  to  the  witness  on  cross- 
examination,  It  appears  that  they  would  shn- 
ply  have  gone  to  this  fact,  and,  as  the  wlt> 
ness  had  already  admitted  that  the  entry 
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vas  made  long  after  the  transaction,  it  ap- 
lears  that  defendant  could  not  have  been 
irejudlced  by  the  action  of  the  court  In  de- 
ijiiii;  further  Inquiry  on  the  subject 

It  Is  next  urged  that  the  sale  by  the  com- 
iiiny  to  Rivers  was  void  as  against  the  de- 
eudftnt  because  there  was  no  immediate  de- 
ivery  and  continued  change  of  possession  aft- 
r  that  transaction.  That  appears  to  have 
leen  one  of  the  Issues  In  the  case,  and,  on 
onUictiug  testimony,  was  found  in  favor  of 
he  plalntltt;  hence,  we  cannot  disturb  that 
ludlng  on  review.  Plaintiff  claimed  to  have 
lurchased  the  property  from  the  company, 
md  that  thereafter  he  leased  it  to  the  de- 
endant.  The  defendant  admits  having  re- 
hired the  property  from  the  plaintiff,  but 
laims  that  when  be  did  so  plaintiff  was  act- 
ng  on  behalf  of  the  company.  Defendant 
urther  claims  that  a  few  months  later  he 
lurehased  the  property  from  the  company, 
ind  therefore  became  the  absolute  owner.  It 
vlU  thus  be  seen  that  the  question  of  a 
ihange  of  possession  of  the  property  in  con- 
roversy  from  the  company  to  the  plaintiff 
vas  one  of  the  issues  In  the  case,  and  that 
here  was  a  conflict  In  the  testimony  thereon. 

At  the  commencement  of  the  trial,  counsel 
'or  the  defendant  requested  the  court  to 
aake  written  findings  of  fact  and  conclusions 
if  law  In  the  case,  and  error  Is  assigned  upon 
lie  failure  of  the  court  to  comply  with  this 
■cquest.  We  are  not  aware  of  any  provision 
if  the  Code  which  imposes  upon  a  trial  court 
he  obligation  to  comply  with  the  request 
nade.  Counsel  for  defendant  dtes  author- 
ties  from  other  jurisdictions  on  this  subject, 
»ut  tliey  are  from  states  having  Code  provi- 
ilons  requiring  the  court  to  make  such  writ- 
en  findings  and  conclusions  when  requested. 

Other  questions  are  also  urged  upon  our 
ittentlon:  but,  as  they  were  not  presented  to 
he  trial  court,  they  will  not  be  considered 
lere. 

lu  conclusion,  it  is  not  amiss  to  add  that 
he  Issue  in  the  case  was:  Which  of  the  par- 
ies was  the  owner  and  entitled  to  the  posses- 
lion  of  the  property  in  controversy?  The 
estiniony  bearing  on  this  issue  was  conflict- 
ng,  and  of  such  a  nature  that  the  finding  of 
he  court  might  have  been  in  favor  of  the 
lefendant:  but  it  Is  not  error  for  a  trial 
rourt  to  find  an  issue  of  fact  in  favor  of  one 
)arty  instead  of  another,  when  there  Is  suffl- 
Ment  testimony  to  sustain  the  finding  made, 
rbe  trial  court  was  confronted  by  the  wit- 
■tenffB.  It  was  his  province  to  determine 
heir  credibility,  and,  from  all  the  testimony, 
'nct£.  and  circumstances,  make  such  findings 
>f  fact  as,  in  his  judgment,  the  testimony  es- 
iibllshed.  That  his  findings  In  such  drcum- 
itnnces  will  not  be  disturbed  on  review  is  so 
iveii  settled,  and  the  grounds  therefor  so  well 
inderstood  by  the  bar,  that  It  is  not  neces- 
lary  to  enter  upon  a  discussion  of  the  reasons 


why  this  rule  obtains,  or  cite  authorities  sup- 
porting it 

The  judgment  of  the  county  court  to  af- 
firmed. 

Judgment  affirmed. 

8TEBLB,  C  J.,  and  WHITE,  3^  concur. 


(48  Colo,  n) 
RICE  V.  CASSELLS. 
(Supreme  Court  of  Colorado.     May  2,   1910.) 

1.  Chattel  Mortoaoics  (i  138*)— PBiOBmis— 
Mechanics'  Liens. 

Rev.  St  1908,  i  4025,  provides  that  per- 
sona furnistiing  materials  to  be  used  in  the  con- 
struction of  a  building  shall  have  a  lien  upon 
the  structure  for  the  value  of  the  materials  so 
furnished.  Bel4,  that  where  materials  are  ex- 
pressly furnished  and  delivered  for  use  in  con- 
stnictW  a  specified  building,  and  placed  on  the 
ground  tor  that  purpose,  a  lien  attaches  in  fa- 
vor of  the  persons  furnishing  them,  and  the 
person  for  whom  the  building  is  being  erected, 
though  he  may  not  be  personally  liable  for  the 
value  of  the  materials  furnished,  becomes  a 
qualified  owner  thereof;  and  hence,  where 
bricks  were  fnmiahed  with  the  express  undei^ 
standing  that  they  were  to  be  used  in  the  con- 
struction of  that  part  of  a  building  which  con- 
tractors using  them  had  agreed  to  construct 
for  the.  owner,  and  the  bncks  were  actually 
placed  on  the  ground  in  the  Immediate  vicinity 
of  the  building,  and  imrt  of  them  used  in  its 
construction,  they  were  fnmiahed  on  the  credit 
of  the  building,  the  owner  of  the  building  be- 
came a  qoBlined  owner  of  the  bricks,  and  a  chat- 
tel mortgage  by  the  contractor  Is  invalid  against 
such  owner. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Dec.  Dig.  §  138.*] 

2.  Appeai.   and   Brbob    (S    169*) — Qdestions 
Not  Baiskd  Bklow. 

Questions  not  raised  in  the  lower  court 
cannot  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |§  1018-1034;  Dec  Dig.  i 
169.*) 

3.  Replevin    (J    77*)— Damages— Injubt    to 
Pbopebty  fbom  WBONGFcri-  Taking. 

Injury  to  property  as  resulting  from  its 
wrongful  taking  and  detention  by  defendant  in 
a  replevin  action  may  be  recovered  when  claim- 
ed in  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  |  303 ;   Dec.  Dig.  f  77.*] 

4.  Appeal   and    Ebbob    (5    1073*)— Review- 
Judgment  IN  Replevin. 

Where  a  materialmaa  furnished  brick  for 
a  building,  some  of  wliicfa  were  used  therein, 
and  the  rest  retaken  by  the  materialman,  a 
judgment  in  replevin  by  tiie  owners  to  recover 
the  bricks  retaken  that  they  recover  the  value 
of  all  the  brick  in  case  those  in  controversy 
could  not  be  returned  was  not  ground  for  re- 
versal, since  the  judgment  was  satisfied  pro 
tanto  as  to  the  brick  in  the  building,  and  de- 
fendant would  only  be  required  to  respond  to 
the  requirement  of  the  judgment  in  so  far  as  it 
bad  not  been  satisfied. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  S  1073.*] 

Appeal  from  District  Court,  Mesa  County ; 
Sprlgg    SUackleford,    Judge. 

Action  by  R.  B.  Cassells  for  himself  and 
others  against  P.  A.  Rice.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed 
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Carnahan  &  Van  Hoorebeke,  for  appeUant. 
Strand  M.  LogaJt  and  Wheeler  &  Welsw,  for 
appellees. 

OABBERT,  X  This  is  an  appeal  from  a 
Judgment  rendered  In  an  action  of  replevin 
instituted  on  behalf  of  the  members  of  Mesa 
Lodge  No.  68,  I.  O.  O.  F.,  against  P.  A.  Rice 
to  recover  the  possession  of  certain  brick. 
The  defendant  claimed  to  be  the  owner  and 
entitled  to  the  possession  of  the  property  in 
controversy  under  and  by  virtue  of  a  cbattd 
mortgage  executed  by  the  firm  of  Mowrey  & 
Kletn.  The  verdict  of  the  jury  was  in  favor 
of  the  plaintiffs,  upon  which  a  Judgment  was 
rendered,  to  the  effect  that  plaintiffs  recover 
from  the  defendant  the  possession  of  the 
brick  in  controversy,  and,  in  case  a  redeliv- 
ery thereof  cannot  be  had,  that  they  recover 
from  the  defendant  the  sum  of  $367.50,  the 
value  of  the  brick.  It  was  further  adjudged 
that  plaintiffs  recover  from  defendant  the 
sum  of  $19.72  damages  resulting  from  the  un- 
lawful and  wrongful  taking  of  such  brick. 
EVom  this  judgment  the  defendant  brings  the 
case  here  for  review  on  appeal. 

The  court  Instructed  the  Jury  that  under 
the  testimony  the  plaintiffs,  at  the  time  of 
the  commencement  of  the  action,  were  the 
owners  of,  and  entitled  to,  the  possession  of 
the  brick  in  controversy,  that  they  were  of 
the  value  of  $367.50,  and  that  the  only  matter 
for  them  to  determine  was  the  damages 
plaintiffs  sustained  on  account  of  the  unlaw- 
ful and  wrongful  taking  and  detention  of  the 
brick  from  their  possession  by  the  defend- 
ant There  was  ho  dispute  regarding  the  val- 
ue of  the  brick ;  and,  if  this  instruction  was 
correct,  it  will  not  be  necessary  to  consider 
many  of  the  other  alleged  errors  urged  upon 
our  attention  by  counsel  for  the  defendant 
The  undisputed  testimony  establishes  the  fol- 
lowing facts:  The  lodge  entered  Into  a  con- 
tract with  Mowrey  &  Klein  to  construct  the 
brickwork  of  a  building'  for  its  use.  Mow- 
rey &  KIdn  purchased  the  brick  for  this  pur- 
pose from  a  Mr.  Crawford,  a  brick  manufac- 
turer, who  sold  and  delivered  them  to  the 
contractors  for  the  express  purpose  of  being 
used  in  the  building.  Mowrey  &  Klein  haul- 
ed them  from  the  brickyard  and  stacked  or 
piled  them  near  the  building.  They  com- 
menced work,  and  completed  the  first  story 
and  about  half  the  second,  when  they  became 
embarrassed  financially.  Mowrey  left  the 
state,  and  Klein  ceased  work  shortly  after. 
At  the  time  work  was  suspended,  several 
thousand  of  the  brick  purchased  from  Craw- 
ford were  upon  the  ground  In  the  immediate 
vicinity  of  the  building.  The  firm  of  Mowrey 
&  K^Iein  was  indebted  to  the  defendant,  and 
Klein,  for  the  partnership,  executed  and  de- 
livered to  him  a  chattel  mortgage  on  these 
brick.  Under  this*  mortgage  he  took  posses- 
sion of  the  brick  and  removed  them  to  his 
premises.  These  are  the  brick  in  controver- 
sy, to  obtain  possession  of  which  the  replevin 
suit  was  instituted  for  and  on  behalf  of  the 


members  of  the  lodge.  l%e  statutes  of  the 
state  provide  that  persons  furnishing  mate- 
rials to  be  used  in  the  construction  of  any 
building  shall  have  a  Hen  upon  the  structure 
for  the  value  of  the  materials  so  furoiahed. 
Section  4025,  Rev.  St  190S;  8ecUon28G7,  Mills' 
Ann.  St  Rev.  Supp.  Under  this  statute  and 
the  facts  above  narrated,  the  court's  Instruc- 
tion was  correct  When  materials  are  ex- 
pressly furnished  and  delivered  for  use  in 
constructing  a  specified  building,  and  placed 
upon  the  ground  for  that  purpose,  a  Hen  at- 
taches In  favor  of  the  person  furnishing 
them,  and  the  person  for  whom  such  buUding 
Is  being  erected,  although  he  may  not  be  per- 
sonally liable  for  the  value  of  the  materials 
furnished,  becomes  a  qualified  owner  thereof. 
White  V.  Miller,  18  Pa.  52;  Hick«y  v.  Collom, 
47  Minn.  565,  50  N.  W.  01& 

The  reason  for  the  rule  is  that  In  such  cir- 
cumstances the  materialman  is  entitled  to  a 
lien  upon  the  structure  for  the  construction 
of  which  the  materials  are  sold  and  deliver- 
ed; and,  for  the  protection  of  the  owner  of 
the  building  under  course  of  construction,  a 
qualified  title  to  such  material  is  vested  in 
him.  Of  course,  it  will  be  understood  that  in 
stating  the  above  rule  it  is  limited  to  the 
facts  of  this  case.  Crawford,  who  sold  the 
brick  to  Mowre^  &  Klein,  did  so  in  good 
faith,  and  upon  the  credit  of  the  building,  for 
the  reason  that  he  sold  them  with  the  ex- 
press understanding  that  they  were  to  be 
used  in  the  construction  of  that  part  of  a 
building  which  the  contractors  had  agreed  to 
construct  for  the  lodge.  The  brick  were  ac- 
tually placed  upon  the  ground  in  the  Imme- 
diate vicinity  of  the  building,  and  part  of 
them  used  In  its  construction.  It  would  cer- 
tainly be  unjust  to  compel  the  lodge  to  dis- 
charge a  lien  which  Crawford  might  have  as- 
serted for  the  brick  furnished  of  which  it 
never  had  the  benefit,  and  at  the  same  time  it 
would  l)e  equally  unjust  to  defeat  the  right 
of  the  materialman  to  a  lien  for  the  brick 
furnished  by  holding  that  because  they  had 
not  been  wrought  into  the  structure,  no  lien 
attached.  In  the  circumstances  of  this  case 
plaintiffs  had  such  an  Interest  tn  the  subject- 
matter  of  controversy  of  which  defendant 
was  bound  to  take  notice  when  he  obtained 
his  mortgage  that  as  against  him  they  were 
the  owners  of  and  entitled  to  the  possession 
of  such  brick,  and  be  acquired  no  Interest 
therein  as  against  them  by  virtue  of  his  mort- 
gage. 

The  action  was  instituted  by  R.  B.  Cas- 
sells  for  himself  and  all  other  members  of 
Mesa  Tx>dge  No.  58,  I.  O.  O.  F.-  In  the  com- 
plaint it  was  alleged  that  Cassells  la  the  duly 
elected,  installed,  and  acting  presiding  officer 
of  <he  lodge,  that  it  is  a  fraternal  organi- 
zation, duly  chartered  by  its  grand  body, 
and  that  Its  membership  is  so  numerous  that 
It  is  impracticable  to  bring  all  its  members 
before  the  court  Section  12  of  our  Civil 
Code  provides  that  when  the  parties  to  an 
action  are  so  numerous  that  it  is  impractica- 
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Me  to  bring  them  before  the  court,  one  or 
more  may  sue  for  the  benefit  of  all,  and  the 
coart  may  make  an  order  that  such  action 
may  be  bo  prosecnted.  It  1b  here  urged '  that 
the  action  cannot  be  maintained  because  no 
order  of  the  conrt  was  obtained  allowing 
the  action  to  be  prosecuted  by  Gassells  for 
himself  and  all  other  members  of  the  lodge 
of  which  be  was  the  representative,  that  only 
actions  In  equity  are  contemplated  by  the 
provisions  of  the  section  noticed,  and  that 
as  this  Is  an  action  at  law,  no  right  to  main- 
tain it  existed.  In  answer  to  this  sugges- 
tion it  is  sufficient  to  say,  no  such  questions 
were  raised  below,  and  they  will  not  be  con- 
sidered here. 

In  tlielr  complaint  plaintiffs  alleged  that 
the  brick  had  been  damaged  In  the  sum  of 
$125  for  and  on  account  of  the  handling  and 
rehandling  thereof.  On  the  question  of  dam- 
ages witnesses  were  asked  what  damage  was 
done  to  the  brick  by  hauling  and  rebauling, 
rehandling,  and  unloading  them.  This  was 
objected  to  on  the  ground  that  the  damage 
thereby  sought  to  be  established  Is  not  a 
proper  element  of  damage  In  a  replevin  suit. 
The  objection  was  overruled.  Injury  to  prop- 
erty as  the  result  of  its  wrongful  taking  and 
detention  by  a  defendant  in  a  replevin  ac- 
tion may  be  recovered  when  claimed  in  the 
complaint  Stevenson  v.  Smith,  28  Cal.  102, 
87  Am-  Dec.  107. 

Part  of  the  brick  in  controversy  were  what 
Is  known  as  No.  1  pressed  brick.  At  the  re- 
quest of  a  representative  of  the  lodge,  the 
defendant  permitted  the  contractor  who  com- 
pleted the  building  to  use  them  In  construct- 
ing It,  with  the  understanding  that  In  the 
event  of  a  suit  the  lodge  would  pay  him  for 
these  brick  at  the  rate  of  $30  per  thousand, 
if  he  was  sncceBSfuI  In  maintaining  his  right 
thereto  under  bis  mortgage.  It  Is  urged  that 
the  Judgment  1b  erroneous  because  the  value 
of  these  brick  Is  Included  In  the  Judgment,  to 
the  effect  that  the  plaintiffs  shall  recover  of 
defendant  the  sum  of  $367.50  In  case  the  re- 
tnm  of  the  brick  in  controversy  cannot  be 
bad.  Under  the  agreement  between  the  de- 
fendant and  plaintiffs,  whereby  he  delivered 
to  the  plaintiffs  the  pressed  brick.  It  was 
necessary,  so  far  as  iiieiy  were  Involved,  to 
determine  who  was  the  owner  thereof,  as 
well  as  the  value,  by  verdict  and  Judgment ; 
and,  while  It  would  have  been  eminently 
proper  for  the  court  to  have  entered  a  Judg- 
ment limiting  the  right  of  the  plaintiffs  to 
the  remainder  of  the  brick,  and  in  the  al- 
ternative, the  value  thereof,  the  failure  to 
do  so  is  not  sufficient  to  Justify  a  reversal. 
The  Judgment  Is  satisfied  pro  tanto  by  the 
fact  that  the  plaintiffs  have  had  the  pressed 
brick,  and  defendant  Is  not  required  to  do 
more  than  respond  to  the  requirement  of  the 
Judgment  In  so  far  as  it  has  not  been  satis- 
fied. 

Other  errors  are  assigned  on   behalf  of 


counsel  for  the  appellant;  but,  as  stated  at 
the  outset,  many  of  them  are  Immaterial  if 
the  peremptory  instruction  of  the  court  to  r&- 
tum  a  verdict  in  fawr  of  the  plaintiffs  was 
correct,  because  they  cannot  affect  the  re- 
sult when  we  have  determined  that  this  in- 
struction was  correct. 

The  Judgment  at  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 

Steele;  ol  j.,  and  whitbj,  j.,  concur. 


(60  Colo.  2SS) 
babbitt   t.    bent   COUNT!    BANE   OF 

LAS  ANIMAS. 
(Supreme  Court  of  Colorado.     May  2,   1910.) 

1.  Chattei.  Mortqaoes  ({  136*)— Pbiobitt. 

A  chattel  mortjiage  was  executed  to  de- 
fendant on  July  23.  1902,  and  on  July  30,  1903, 
the  owner  executed  a  mortgage  to  plaintiff  oa 
the  same  property  subject  to  defendant's  mort- 
gage, both  of  which  mortgages  were  duly  re- 
corded. On  July  23,  1904,  when  the  note  se- 
cured by  the  first  mortgage  matured,  defend- 
ant took  a  new  mortgage  on  the  same  property. 
The  original  notes  were  not  surrendered,  and 
the  first  mortgage  was'  not  released  nor  ex- 
tended by  affidavit  under  the  statute  or  other- 
wise. Defendant  did  not  attempt  to  take  pos- 
session of  the  mortgaged  property  until  about 
11  months  after  the  first  mortgage  matured. 
Held,  that  defendant's  prior  lien  W9S  extin- 
guished as  against  plaintiff's  lien,  defendant 
not  having  taken  possession  of  the  mortgaged 
property  within  a  reasonable  time  after  the 
maturity  of  his  note,  fixed  by  statute  as  80 
days. 

[Ed.  Note.— For  other  ca.«e8,  see  Chattel  Mort- 
gages, Cent.  Dig.  i|  220-226 ;  Dec.  Dig.  |  136.*] 

2.  Acknowledgment  (J  20*)— Taking — ^Atr- 

THORITT   TO    TAKB  —  DlSqUALIFICATIOH    09 

Officer— OFncEB  or  Pabtx  in  Interest. 
That  the  acknowledgment  of  a  chattel  mort- 
gage executed  to  a  bank  was  taken  before  a 
notary  who  was  a  cashier  of  and  stockholder 
in  the  bank  would  not  invalidate  the  mortgage 
in  the  at>sence  of  fraud  in  taking  the  acknowl- 
edgment. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  (  109;   Dec.  Dig.  I  20.*} 

8.  ACKNOWLKDOMENT   (|   59*)   —   BuRDBN   Or 

Sbowino  F^acd. 

If  fraud  existed  In  connection  with  the  ac- 
knowledgment of  a  chattel  mortgage  executed 
to  a  bank  before  a  notary  who  was  a  cashier 
of  and  stockholder  in  the  bank,  a  person  rely- 
ing thereon  must  allege  and  prove  such  fraud 
in  order  to  render  the  mortgage  invalid  on  that 
ground. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  i  835;  Dec.  Dig.  I  59.»] 

Appeal  from  District  Court,  Bent  County; 
Henry  Hunter,  Judge. 

Action  by  the  Bent  County  Bank  of  Las ' 
Animas  against  William  Babbitt     From  a 
Judgment  for  plaintiff,  defendant  appealed. 
Affirmed. 

This  cause  comes  here  on  appeal  by  the 
defendant  below,  William  Babbitt,  from  a 
judgment  In   favor  of  plaintiff  below,  the 
Bent  County  Bank  of  Las  Animas,  a  Colo-' 
rado  corporation.    The  contest  is  between  the 
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above  parties,  as  to  the  priority  of  chattel 
mortgage  liens,  held  respectively  by  them  on 
the  same  property.  On  July  23,  1902,  the 
Baileys,  owners  and  in  possession  of  the 
property  covered  by  the  mortgages  In  ques- 
tion, executed  their  two  promissory  notes  for 
$10,241.19  to  the  defendant,  the  last  one  of 
which  fell  due  July  23,  1904,  and  secured  the 
same  by  chattel  mortgage,  regularly  certified 
and  recorded,  on  the  property  described  in 
the  complaint  Before  maturity  $8,000  was 
paid  on  this  Indebtedness,  leaving  a  balance 
due  thereon  of  $2,569.76.  On  July  30.  1903, 
the  Baileys  executed  their  note  to  the  plain- 
tiff bank  for  $739.30  due  in  six  months  aft- 
er date,  and  another  one  for  $1,  due  two 
years  after  date,  and  secured  their  payment 
by  chattel  mortgage  on  the  same  property, 
subject  to  the  Babbitt  mortgage,  which  bank 
mortgage  was  duly  recorded  in  the  offices  of 
the  respective  county  clerks  of  the  counties 
in  which  the  property  was  located.  The  reg- 
ularity of  the  acknowledgment  of  the  latter 
mortgage,  however,  Is  questioned,  as  here- 
inafter pointed  out  On  July  23,  1904,  when 
the  last  note,  to  secure  the  payment  of  which 
the  first  mortgage  was  given,  matured.  Bab- 
bitt took  a  new  mortgage  on  the  same  prop- 
erty to  secure  new  notes  from  the  Baileys, 
aggregating  $3,219,  one  thereof  for  $3,000  due 
in  one  year,  and  the  other  for  $219  due  in 
two  years.  These  new  notes  covered  $2,569.- 
76  of  the  old,  and  $649.24  of  the  new  indebt- 
edness, the  latter  being  for  advances  made 
meanwhile  by  Babbitt  to  the  Baileys,  In  con- 
nection with  the  care  and  keep  of,  and  in  ad- 
ditlons  to  the  mortgaged  property.  The  orig- 
inal notes  were  not  surrendered,  nor  was  the 
first  Babbitt  mortgage  released  of ,  record. 
The  second  Babbitt  mortgage  made  no  men- 
tion of  his  first  one,  neither  was'  It  extended 
by  affidavit  under  the  statute  or  otherwise. 
Each  of  the  mortgages  provided  that  posses- 
sion of  the  property  should  remain  with  the 
mortgagors  until  default  made.  The  acknowl- 
edgment of  the  bank  mortgage  was  taken  be- 
fore P.  G.  Scott,  notary,  who  was  at  the  time 
the  cashier,  a  director  of  and  a  stockholder 
in  the  bank  corporation.  Because  of  this 
fact  defendant  says  the  acknowledgment  was 
DO  acknowledgment,  and  therefore  that  the 
bank's  mortgage  was  not  entitled  to  record, 
is  a  void  Instrument  and  creates  no  Hen.  Not 
until  about  11  months  after  the  first  Babbitt 
mortgage  matured  did  he  make  any  attempt 
to  take  possession  of  the  property  covered 
thereby,  the  bank  mortgage  meanwhile  being 
In'  full  force  and  effect.  When  he  then  did 
80  the  bank  commenced  this  suit  in  replevin, 
claiming  its  mortgage  as  first  Hen.  Judg- 
ment below  was  for  the  bank. 

Allen  M.  Lambright,  for  appellant  H.  L. 
liUbers,  for  appellee. 

BAILET,  J.  (after  stating  the  facts  as 
above).  There  axe  two  questions  for  consid- 
eration: 


First  Had  the  bank,  under  Its  mortgage, 
if  properly  acknowledged,  the  first  lien? 

Second.  Was  the  bank's  mortgage,  as  ac- 
knowledged and  certified,  entitled  to  record, 
and  Is  such  record  constructive  notice  to  Bab* 
bltt? 

On  the  authority  of  Casstil  r.  Delsher,  38 
Colo.  372,  S9  Pac.  773,  which  involves  the 
same  question,  as  to  priorities  of  diattel 
mortgages  on  the  same  property,  the  second 
mortgage,  as  here,  by  Its  express  terms,  be- 
ing subject  to  a  prior  one,  the  first  question 
must  be  answered  in  the  affirmative.  The 
court  in  that  case  held  in  substance  and  ef- 
fect, following  the  like  rule,  laid  down  in 
Brereton  v.  Bennett  15  Colo.  234,  25  Pac.  310, 
and  Standley  v.  Goal  &  Coke  Co.,  24  Colo. 
103,  49  Pac.  35,  that  where  the  prior  mortga- 
gee fails  to  take  possession  of  the  mortgaged 
property,  within  a  reasonable  time  after  the 
maturity  of  bis  note,  30  days  being  fixed  by 
statute  as  such  reasonable  time,  to  secure  the 
payment  of  which  the  mortgage  is  given,  he 
loses  the  priority  of  his  lien.  As  between  the 
bank  and  Babbitt  there  is  here  no  question 
of  equitable  cognizance,  the  former  stands, 
as  It  may  well  do,  upon  its  strict  legal  right 
Upon  the  failure  of  Babbitt  for  a  period  of 
about  11  months,  either  to  renew  or  extend 
his  first  mortgage,  or  thereunder  to  take  pos- 
session of  the  property,  under  the  statute  itJ- 
ative  to  the  sale  and  delivery  of  personal 
property,  and  our  decisions,  clearly  his  prior 
lien  was  extinguished,  as  against  a  subse- 
quent valid,  subsisting  mortgage.  In  addi- 
tion to  the  foregoing  cases  to  this  point  we 
cite:  Allen  v.  Steiger,  17  Colo.  552,  31  Pac. 
226;  Atchison  v.  Graham,  14  Colo.  217,  23 
Pac.  876;  Sweeney  v.  Coe,  12  Colo.  485,  21 
Pac.  705;  Basslnger  v.  Spangler,  9  Colo.  175, 
10  Pac.  809;  Wilcox  v.  Jackson,  7  Colo.  521, 
4  Pac.  966 ;  and  Cook  v.  Mann,  6  Colo.  21. 

Upon  the  claim  that  the  acknowledgment 
of  the  mortgage  to  the  bank  was  taken  be- 
fore a  notary  who  was  the  cashier  of,  and  a 
stockholder  in,  that  corporation,  and  the 
mortgage  therefore  invalid,  it  la  to  be  observ- 
ed that  on  its  face  the  mortgage  was  fair  and 
entitled  to  record.  The  taking  of  this  ac- 
knowledgment unlike  that  of  a  married  wo- 
man, where  separate  examination  is  required, 
was  purely  ministerial.  The  alleged  infir- 
mity is  a  matter  outside  the  record,  that  may 
not  be  taken  advantage  of  except  for  fraud. 
If  there  was  fraud  In  fact  of  which  there  Is 
no  intimation,  it  should  have  been  averred 
and  proven.  In  the  absence  of  such  averment 
and  proof  the  record  of  the  mortgage  must 
be  held  to  have  'been  constructive  notice  to 
Babbitt  To  say  otherwise  would  be  to  over- 
turn the  purpose  of  the  law  providing  for 
this  notice.  Such  policy  would  destroy  the 
reliability  of  records,  and  lead  to  mischievous 
dlsscntions,  rather  than  to  the  stability  and 
security  of  property  rights.  The  rule  here 
announced  Is  well  settled.  Brereton  v.  Ben- 
nett, supra;  Bank  v.  Hove,  45  Minn.  40,  4T 
N.  W.  449;   Hellbrun  v.  Hammond,  IS  Hon 
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N.  r.)  475:  iJank  T.  CJonway  (U.  S.  Olr.  Ct., 
Ith  Dlst.)  1  Htighes,  37,  Fed.  Cas.  No.  10,037. 

No  error  appearing  In  the  record,  the  Judg- 
nent  Is  afilrmed. 

Judgment  affirmed. 

STEELE,  0.  J.,  and  WHITE,  J.,  ooncnr. 


6«  Or.  39i) 

WEBB  V.  WOLTARD. 
Supreme   Court  of  Oregon.     May   24,    1910.) 
.  Bbokebb  (8  8*)  —  Evidence  of  Empi-ot- 

UENT. 

In  an  action  to  recover  a  broker's  commis- 
ion,  evidence  held  to  show  the  employment  of 
ilaintiff  by  defendant. 

[E!d.    Note.— For    other    cases,    see    Brokers, 
:ent.  Dig.  |  9;    Dec.  Dig.  i  8.*] 

I.  Bbokebs  (8  60*)— Amount  of  Commission. 
Where  a  broker  Is  engaged  to  sell  ptop- 
!rty  at  a  specified  price  but  nothing  is  said 
IS  to  his  commission,  the  law  implies  a  prom- 
se  to  pay  the  usuail  commission  charged  in 
hat  neighborhood  for  like  services  if  a  cus- 
omary  rate  is  shown  to  exist,  and,  if  such  rate 
s  not  shown,  then  the  amount  would  be  the 
'easonable  value  of  the  services  rendered. 

[Ed.    Note.— For    other    cases,    see    Broken, 
2ent.  Dig.  8  55 ;  Dec.  Dig.  8  69-*] 

I.  Brokebb  (i  88*)— Action  fob  Ooumibsion 

—Question  foe  jubt. 

Evidence  in  an  action  by  a  broker  for  his 
lommission  held  to  make  the  question  of  re-heth- 
T  the  amount  of  the  commission  was  fixed  one 
'or  the  jury. 

[Ed.    Note.— For    other    cases,    see-  Brokers, 
3ent.  Dig.  8  128 ;  Dec.  Dig.  8  S8*] 

I.  Witnesses  (8  2e9»)— CBOss-BxAinNATioN. 

Where  the  matter  inquired  about  on  cross- 
txamination  is  not  material  or  pertinent  to  any- 
hing  testified  to  by  the  witness  on  his  direct 
txamination,  there  Is  no  error  in  excluding  the 
nquiry. 

[Ed.   Note. — For   other  cases,  see   Witnesses, 
3ent  Dig.  88  949^954 ;    Dec.  Dig.  8  269.»] 

(.  Bbokebs  (8  85*)— Action  fob  Govuibsion 

— ^Admissibilitt  of  Evidence. 

In  an  action  for  a  broker's  commission  un- 
ler  a  personal  agreement  to  pay  plaintiff  for 
lecuring  a  purchaser  for  land,  defendant  was 
)ermitted  to  show  that  the  land  had  formerly 
lelonged  to  his  parents,  and,  since  their  death 
o  their  heirs,  that  suit  was  instituted  to  parti- 
ion  the  land,  that  it  was  sold  at  a  referee's  sale, 
ind  that  it  was  purchased  by  the  person  plain- 
iff  claimed  to  nave  secured  as  a  purchaser. 
Trld,  that  it  was  not  error  on  cross-examination 
it  the  purchaser  to  exclude  a  question  whether 
le  purchased' the  farm  at  the  referee's  sale, 
ind  the  decree  and  referee's  report  in  such  sale 
vere  also  Inadmissible,  as  the  particular  in- 
:erest  of  the  several  heirs  in  the  land  or  as  to 
low  the  sale  was  consummated,  or  whether  it 
vas  consummated  at  all,  excepting  so  far  as 
:he  latter  showed  that  the  purchaser  was  ready, 
ivilling,  and  able  to  purchase,  was  not  ma- 
;erial. 

[Ed.    Note. — For   other    cases,    see    Brokers, 
Oec.  Dig.  8  85.*] 

1.  Judgment  (8  707*)— Conclusiveness— Peb- 
eoNS  Bound. 

A  decree  and  referee's  report  in  a  parti- 
ion  suit  are  not  competent  evidence  against 
jlaintifF  in  an  action  to  recover  a  broker's  com- 
Eission    for    selling    the   property    partitioned. 


where  the  plaintiff  was  not  a  party  to  the  par- 
tition proceedings. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1230;    Dec.  Dig.  8  707.*] 

7.  Bbokbbs  (8  88*)— AonoN  fob  Coumission 

— Instbuctions. 

In  an  action  to  recover  a  broker's  commis- 
sion for  selling  land,  defendant  contended  that 
the  land  belonged  to  his  father's  estate.  Plain- 
tiff testified  that  he  never  knew  defendant  was 
administrator  or  that,  when  hiring  him,  defend- 
ant Was  acting  in  that  capacity,  and  he  also 
testified  that,  when  be  requested  defendant  to 
pav  his  commission,  the  latter  said  that  the 
heirs  would  not  pay  anything,  but  that  he 
would  give  blm  $25.  Defendant  introduced  evi- 
dence that  the  heirs  of  his  father  and  mother 
owned  the  land,  and  that  in  dealing  with  the 
purchaser  of  the  land  he  told  him  he  could  not 
make  a  binding  contract  without  consulting  the 
heirs,  and  that  he  had  no  authority  to  sell  with- 
out consulting  the  heirs  and  the  court.  Held, 
that  an  instruction  that  if  the  jury  found  from 
the  evidence  that  defendant  placed  the  property 
in  plaintiff's  hands  for  sale,  and  that  defend- 
ant was  acting  as  agent  for  another  person  or 
other  persons,  but  failed  to  disclose  such  agency 
to  the  plaintiff,  he  was  personally  bound  by  hfs 
contract  as  if  he  were  the  principal  in  fact, 
was  warranted  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Dec.  Dig.  8  8&*] 

Appeal  from  Circuit  Court,  Marlon  County; 
Geo.  H.  Burnett,  Judge. 

Action  by  G.  A.  Webb  against  J.  M.  Wol- 
fard.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Plaintiff  seeks  by  this  action  to  recover 
$300  as  the  agreed  commission  for  securing 
a  purchaser  of  a  tract  of  land  in  which  the 
defendant  was  Interested.  The  complaint 
avers  that  for  a  period  of  more  than  20  years 
prior  to  the  commencement  of  the  action 
plaintiff  had  been  engaged  in  the  business  of 
real  estate  brokerage  in  the  city  of  Sllverton, 
In  the  rldnlty  of  which  the  laud  sold  Is  sit- 
uate, that  about  May  IS,  1908,  the  contract 
of  employment  was  made,  and  that  on  Sep- 
temtter  10th  following  he  procured  and 
brought  to  the  defendant  as  a  purchaser  one 
J.  F.  Short,  who  was  ready,  able,  and  will- 
ing to  buy,  and  did  buy,  the  land  upon  the 
terms  stated  by  defendant  at  the  time  of 
plaintlfTs  employment  The  answer  admits 
that  plaintiff  was  a  real  estate  broker  during 
the  time  stated  In  the  complaint,. but  denies 
all  other  allegations.  At  the  close  of  plain- 
tiff's  case,  defendant  moved  for  a  Judgment 
of  nonsuit,  which  the  court  denied.  A  ver- 
dict was  thereafter  returned  in  plaintiff's 
favor  for  the  amount  demanded,  and,  from  • 
the  judgment  entered  thereon,  defendant  has 
appealed. 

Geo.  6.  Bingham  (I*  J.  Adams,  on  the 
brief),  fbr  appellant  Louis  E.  Rauch  (Ranch 
ft  Seitz,  on  tJlie  brief),  for  respondent. 

SLATER,  J.  (after  stating  the  facts  as 
above).  Defendant's  motion  for  a  judgment 
of  nonsuit  against  plaintiff  is  based  princi- 
pally upon  the  ground  that  there  is  no  evl- 
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dence  tending  to  establlah  an  agreement  as 
to  the  amount  of  the  commission  which 
plaintiff  was  to  receive.  The  evidence  Is 
brief,  and  directed  mainly  to  the  establish- 
ment of  two  principal  points  at  Issue— the 
employment  of  plaintiff,  and  the  agreement 
as  to  the  amount  of  commission  to  be  paid. 
As  to  the  first  point,  there  Is  no  room  to 
question  the  sufficiency  of  the  evidence  to 
make  a  prima  facie  case,  for  plaintiff  testi- 
fies unequivocally  that  about  May  11,  1906, 
defendant  told  him  to  secure  a  purchaser  for 
the  land,  comprising  315.64  acres,  at  $27  per 
acre,  but  that  nothing  was  said  by  either  of 
them  at  that  time  regarding  the  amount  to 
be  paild  as  commission.  Under  such  circum- 
stances, the  law  implies  a  promise  on  the 
part  of  defendant  to  pay  the  usual  or  custo- 
mary commission  charged  In  that  neigbor- 
hood  for  like  services,  if  It  were  shown  there 
was  such  a  customary  rate,  or,  If  not,  then 
the  reasonable  value  of  the  services  rendered 
would  be  the  measure  of  defendant's  lia- 
bility. 

One  Andrew  Aarhaus,  an  employ  £  of  plain- 
tiff, testified  that  In  June,  1908,  the  defend- 
ant called  at  plaintiff's  office  to  ascertain 
what  certain  parties  whom  witness  had  tak- 
en to  see  the  land  were  going  to  do.  Plain- 
tiff, being  ill,  was  at  his  home.  Defendant 
then  told  witness  to  find  out  what  the  com- 
mission would  be.  Witness  telephoned  de- 
fendant's inquiry  to  plaintiff,  receiving  an 
answer  that  it  would  be  ?300,  which  witness 
commnnlcated  to  defendant.  The  testimony 
then  takes  this  form:  "Q.  What  did  Mr. 
Wolfard  say?  A.  He  said,  as  far  as  I  can 
remember,  that  $150  was  enough.  Q.  Did  he 
eay  he  wouldn't  pay  $300?  A.  Not  that  I 
know  of."  This  is  all  of  the  conversation 
there  was  about  the  amount  of  the  commis- 
sion, but  the  evidence  further  shows  that 
after  this  occurrence  defendant  called  at 
least  once  at  plaintiff's  office  to  ascertain 
what  the  parties  seeking  to  buy  land  thought 
of  the  place,  and  particularly  regarding  one 
Brown,  who  had  been  shown  the  property  by 
witness  Aarhaus.  The  parties  referred  to 
by  witness  as  having  been  taken  out  to  and 
shown  the  place  did  not  Include  J.  F.  Short, 
who  was  afterwards  obtained  as  a  purchaser. 
Plaintiff  also  testifies  that  after  bringing  the 
place  to  Short's  attention,  some  time  In  the 
month  of  September,  defendant  inquired  of 
plaintiff  where  Short  was,  and,  being  told  that 
he  was  In  Woodbum,  defendant  said  to  plain- 
tiff: "Webb,  I  want  you  to  use  your  infiuence 
the  best  you  can  to  have  Short  buy  that 
place."  To  which  plaintiff  testifies  that  be 
replied:  "I  have  done  that.  The  place  is  a 
good  place,  and  I  know  that  Short  will  buy 
It."  Does  this  evidence  tend  to  support  the 
averment  that  defendant  bad  agreed  to  pay 
plaintiff  the  sum  of  $300  as  a  commission? 
It  is  clear  that  he  did  not  expressly  do  so. 
but  that  he  impliedly  assented  thereto  by 
seeking  and  accepting  ijIaiutlCTs  services  aft- 
er having  been  informed  of  the  price  seems 


to  us  to  be  clear.  While  plaintiff  was  seek- 
ing a  buyer,  and  before  any  agreement  as  to 
the  compensation  was  made,  defendant  by 
his  inquiry  manifested  a  desire  to  have  some 
amount  agreed  upon.  When  informed  by 
plaintiff  the  amount  that  would  be  charged 
for  his  services.  If  the  ram  was  not  satisfac 
tory  to  the  defendant,  the  latter  was  at  lil>- 
erty  to  reject  the  proposal,  for  It  must  be 
considered  to  be  such,  and  to  terminate  hla 
contractual  relations  theretofore  existing. 
Plaintiff  was  not  bound  to  proceed  in  any 
event,  but  might  have  ceased  his  efforts  had 
defendant  notified  him  that  he  would  not  pay 
the  amount  demanded.  But  when  he  contin- 
ued In  his  efforts  to  secure  a  buyer  at  the 
special  Instance  and  request  of  defendant, 
after  the  latter  had  knowledge  of  the  amount 
that  he  Intended  to  charge,  as  unquestionably 
shown  by  the  evidence,  and  without  any 
positive  refusal  on  the  part  of  the  defend- 
ant to  pay  the  sum  named,  it  must,  we  think, 
be  held  that  defendant  by  directing  plaintiff 
to .  proceed  thereby  necessarily  accepted  the 
terms  thereof.  It  is  the  universal  rule  that 
an  offer  must  be  accepted  before  It  becomes 
a  binding  promise  and  results  In  a  contract ; 
but,  on  the  other  hand,  when  an  acceptance 
is  made,  it  must  be  Identical  with  the  terms 
of  the  offer,  and,  unless  it  contains  some  ex- 
press limitation,  it  includes  all  of  the  terms 
of  the  offer.  The  defmdant  could  not  expect 
to  enjoy  the  fruits  of  plaintiff's  labor,  with  a 
mental  reservation  that  he  would  not  pay  the 
price  asked  when  the  offer  was  made,  but 
a  less  sum.  If  be  accepts  at  all.  It  must  be 
upon  the  terms  named.  Had  defendant  be- 
fore accepting  plaintiff's  services  positively 
declined  to  pay  the  amount  demanded,  la 
case  a  buyer  was  brought  to  him,  the  matter 
would  have  been  left  open  upon  quantum 
meruit,  for  the  law  will  not  Imply  the  prom- 
ise of  any  pei-son  against  his  expressed  dec- 
laration, because  such  declaration  Is  repug- 
nant to  any  implication  of  a  promise.  2 
Wharton  on  Contracts,  {  707;  Lamson,  Con- 
sol.  Store-Service  Co.  v.  Weil,  8  N.  T.  Supp. 
336.  The  evidence'  was  sufficient  to  go  to  the 
Jury  upon  the  question  of  agreed  price,  and 
there  was  no  error  In  denying  the  nonsuit 

On  cross-examination  plaintiff  was  asked 
If  be  did  not  know  that  defendant  was  not 
the  owner  of  that  place,  to  which  question 
an  objection  was  sustained  as  not  proper 
cross-examination,  and  error  predicated  there- 
on. The  matter  inquired  about  was  not  ma> 
terlal  or  pertinent  to  anything  testified  to  by 
plaintiff  on  his  direct  examination,  and  there 
was  no  error  in  excluding  the  Inquiry. 

J.  F.  Short  testified  that  he  first  learned  of 
the  place  through  plaintiff;  that  he  went  to 
look  at  It,  and  afterwards  purchased  U 
through  defendant,  agreeing  to  pay  $27  per 
acre.  On  cross-examination  he  was  asked 
If  he  had  not  purdiased  the  farm  at  a  refer- 
ee's sale  at  the  courthouse.  This  was  held 
to  be  Immaterial,  and  was  excluded.  De- 
fendant  was   permitted    upon   his   defense. 
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lowerer,  to  Bbow  that  tbe  land  In  question 
lad  formerly  belonged  to  his  fatber  and 
uotber  in  their  lifetime^  and  since  their 
leatb  to  their  heirs;  that  suit  was  institnted 
;o  partition  the  land;  that  it  was  sold  at  a 
-eferee'a  sale;  and  that  J.  V.  Short  bought 
:lie  land  at  such  sale,  but  an  offer  by  the 
lefendant  of  the  decree  and  the  referee's  re- 
wrt  in  such  suit  was  rejected,  lliere  was 
10  error  in  any  of  these  rulings.  The  ac- 
lon  was  based  upon  defendant's  personal 
igreemeut  to  pay  plaintiff  for  securing  a  pur- 
chaser for  tbe  land.  It  was  not  material  to 
he  inquiry  as  to  wliat  particular  interest 
he  several  heirs  had  bi  the  land,  or  as  to 
low  or  in  what  manner  the  sale  was  cou- 
lummated,  or  whether,  in  fact,  it  was  con- 
umraated  at  all,  excepting  so  far  as  the  lat- 
er tended  to  show  that  Short  was  ready, 
ible,  and  willing  to  purchase.  Kyle  ▼.  Rip- 
ley,  20  Or.  446,  26  Pac.  308.  In  any  event, 
he  decree  and  referee's  report  in  a  partition 
uit  would  not  be  competent  as  against  plain- 
Ifl,  because  he  was  not  a  party  to  such  pro- 
eedlDgs.  It  was  material,  however,  to  show 
hat  plaintiff  had  a  limited  or  no  interest  In 
he  land  as  bearing  upon  tbe  probability  of 
lis  having  made  tbe  contract  with  plain- 
iff  under  the  drcnmatances  surrounding  the 
ase,  and  to  that  extent  the  defendant  was 
lermltted  to  offer  hla  evidence.  Moore  v. 
)alber,  92  Mich.  402,  52  N.  W.  74Z 

Tbe  court  Instructed  tbe  Jury,  in  sub- 
tance,  that  if  they  found  from  the  evidence 
hat  defendant  placed  the  property  in  plaiu- 
10*8  bands  for  sale,  and  that  defendant  was 
cting  as  agent  for  another  person  or  other 
«rson8,  but  failed  to  disclose  such  agency 
)  the  plaintiff,  be  was  as  personally  bound 
y  ills  contract  as  if  he  were  the  prlucipal  in 
act  Exception  thereto  was  taken.  Defend- 
nt's  counsel  does  not  question  the  accuracy 
t  tbe  principle  of  law  thus  announced,  but 
lalms  that  it  Is  inapplicable  to  the  facts  of 
be  case.  There  was  evidence,  however, 
'hicb  made  the  instruction  proper.  On  di- 
»ct  examination  an  inquiry  directed  to  plaln- 
tt,  as  to  whether  anything  was  said  to  him 
bout  defendant  being  administrator  of  his 
other's  estate,  was  prefaced  by  the  state- 
lent:  "In  regard  to  the  administration  of 
le  estate  the  defense  states  the  land  beloug- 
1  to  the  father  of.  defendant."  This  state- 
lent  doubtless  had  reference  to  something 
tid  by  counsel  for  defendant  in  his  opening 
:atement  to  the  Jury,  as  to  what  would  be 
le  nature  of  the  defense,  as.  it  Is  not  in  the 
nswer.  Plaintiff  testified  that  he  never 
lew  defendant  was  administrator,  or  that, 
hen  hiring  him,  defendant  was  acting  in 
lat  capacity.  Plaintiff  also  testifies  that 
hen  be  requested  defendant  to  pay  bis  com- 
ission  the  latter  said  that  the  heirs  would 
)t  pay  anything,  but  that  he  would  give  him 
'5.  On  the  other  hand,  defendant  was  per- 
''*<^  to  show  that  the  beirs  of  his  fatber 


and  motliar  were  tbe  owners  ot  the  land,  and 
that  in  dealing  with  Short  he  told  him  be 
could  not  make  a  binding  contract  without 
consulting  them,  and  that  he  bad  no  authori- 
ty to  sell  the  place  without  consulting  the 
heirs  and  tbe  court  While  the  question  of 
agency  was  not  directly  In  issue,  we  think 
it  was  suggested  by  tbe  defense,  and  tbe 
evidence  offered  tends  to  support  tbe  sugges- 
tion to  such  an  extent  that  the  instruction 
given  was  proper. 

Finding  no  error  in  the  record,  tbe  Judg- 
ment is  affirmed. 

(S6  0r.  400) 

MANSFIELD  et  at.  v.  HILL  et  al. 

(Supremp   Court   of   Oregon.     May  24,   1910.) 

1.  HOMESTEAn   (J   1*)  —  DEriNITION  —  EXEMP- 
TIONS. 

Tlie  term  "homestead,"  as  used  in  the  ex- 
emption statute  (B.  &  C.  Comp.  i  2^0^  is  not 
the  designatiou  of  a  particular  estate  .imply- 
ing prohibitions  and  limitations  not  Incident  to 
otdinary  titles,  but  onljj  means  "the  home  place" 
or  "the  house  and  adjoining  grounds"  where  the 
head  of  the  family  dwells. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  S  1 ;    Dec.  Dig.  !  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  pp.  3327-8336 ;   vol.  8,  pp.  7670,  7680.] 

2.  HoMESTEAn  (J  136*)— DisposrriON— "But." 

B.  &  C.  Comp.  I  226,  provides  that  the 
homestead  shall  be  exempt  from  sale  on  any 
judicial  process  after  the  death  of  the  person  en- 
titled thereto  for  tbe  collection  of  any  debts  for 
which  tbe  same  could  not  have  been  sold  during 
his  lifetime,  but  RU(h  homestead  shall  descend 
as  if  death  [exempti  ms]  did  not  exist.  Held, 
that  th?  word  "but"  is  an  adversative  conjunc- 
tion u^ed  in  the  sense  of  "on  the  other  hand"  or 
"yet."  and  is  not  intended  as  a  prohibition 
against  the  owner's  power  to  dispose  of  the 
homestead  by  will,  nor  was  tbe  statute  Intend- 
ed to  prescribe  the  sole  mode  by  which  the 
title  might  pass  from  the  owner,  but  only  that 
the  descent  should  not  be  affected  by  the  ex- 
emption clause. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  §§  249,  250;    Dec.  Dig.  I  186.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1.  pp.  920.  927.] 

3.  Deeds  (J  72*)— Convetance— VALiDrrT. 

Where  a  grantor,  when  be  executed  a  deed 
to  his  uncle,  who  was  also  his  physician,  was 
38  years  old,  acknowledged  his  indebtedness  to 
the  grantee  in  a  large  sum,  and  stated  that  the 
conveyance  was  all  he  could  do  to  settle,  and 
delivered  the  deed,  which  was  considered  by 
both  as  a  transfer  of  the  fee  and  not  as  se- 
curity, any  prima  facie  presumption  of  undue 
influence  arising  out  of  relations  of  confidence 
and  trust  between  tbe  parties  was  rebutted. 

TEd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §S  190-192;    Dec.  Dig.  8  72.*] 

4.  Divorce  (S  308*)— Suppobt  of  GHn,DKKN— 
MoNTULT  Payments. 

B.  &  C.  Comp.  II  .'514,  provides  that,  at  any 
time  after  decree  of  divorce,  the  court  may  set 
aside,  alter,  or  modify  so  much  of  the  decree 
as  may  provide  for  the  appointment  of  trustees 
for  the  care  and  custody  of  the  minor  children 
or  the  nurture  and  education  thereof  or  the 
mnlDtenance  of  either  party,  and  section  206. 
relating  to  judgments  generally,  declares  that, 
from  the  date  of  docketing  a  judgment,  it  shall 
be  a  "lien"  on  all  the  real  estate  of  the  judg- 
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ment  debtor  trithin  the  connty,  etc.  Held, 
that  where  a  divorce  decree  awarded  judgment 
for  attorney'!  fees  and  costs,  and  also  pro- 
Tided  for  future  monthly  payments  for  the 
support  of  children,  it  liecame  a  lien  from  the 
date  of  docketing  as  to  the  attorney's  fees  and 
costs,  but  not  as  to  the  monthly  payments  to 
accrue. 

[Kd.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  If  801,  802;    Dec.  Dig.  |  808.*] 

5.  Partition  (|  19*)— Rioht  to  Pabtitiom— 

CoimoN  Possession. 

It  is  essential  to  the  maintenance  of  a 
suit  for  partition,  authorized  by  B.  &  C.  Oomp. 
i  435,  that  the  parties  be  in  possession  as  ten- 
ants in  common  at  the  time  the  suit  is  com- 
menced. 

[Ed. '  Note.— FV>r  other  cases,  see  Partition, 
Cent.  Dig.  H  60-63;   Dec.  Dig.  I  10.*] 

On  motion  for  rehearing.    Modified. 
For  former  opinion,  see  107  Pa&  471. 

BAEIN,  J.  Tbe  principal  ground  for  the 
motloa'feelates  to  the  court's  holding  that  the 
home^eaa  law  is  only  a  statute  of  exemp- 
tion. This  point  was  fully  discnseed  in  plain- 
tiff's brief  and  is  covered  in  the  opinion  to 
which  we  adhere. 

It  is  urged  that  the  term  "Iiomestead"  is  a 
deelgnation  of  a  particular  estate,  implying 
some  prohibitions  and  limitations  not  Inci- 
dent to  ordinary  titles.  But  the  term  only 
means  "the  home  place,"  or  "the  bouse  and 
adjoining  grounds  where  the  head  of  the  fam- 
ily dwells,"  and  the  text-writers,  quoted  by 
counsel,  In  discussing  the  homestead  and  Its 
Incidents,  do  so  only  with  reference  to  the 
conditions  and  limitations  placed  upon  it  by 
statute.  Every  homestead  law  of  other  states, 
cited  by  counsel,  contains  provisions  prohib- 
iting alienation,  incumbrance,  and  devise. 
The  decisions  are  based  on  these  limitations,- 
and,  if  they  were  found  in  our  statute,  they 
would  be  In  point. 

The  provision  In  section  226.  B.  &  C.  Comp., 
that  "the  homestead  aforesaid  shall  be  ex- 
empt from  sale  on  any  judicial  process  after 
the  death  of  the  i>erson  entitled  thereto  for 
the  collection  of  any  debts  for  which  the  same 
could  not  have  been  sold  during  his  lifetime, 
but  such  homestead  shall  descend  as  if  death 
did  not  exist,"  contains  no  suggestion  that  it 
is  intended  as  a  limitation  upon  the  owner's 
right  to  devise  the  property.  On  the  con- 
trary, the  last  clause  is  a  limitation  upon  the 
exemption  named.  "But"  is  an  adversative 
conjunction,  and  Is  used  in  the  sense  of  "on 
the  other  hand"  or  "yet,"  and  is  not  intended 
as  a  prohibition  against  the  owner's  power  to 
dli^se  of  It  by  will  or  to  prescribe  a  mode 
by  which  alone  the  title  may  puss  from  the 
owner,  but  only  that  the  descent  shall  not  be 
affected  by  the  previous  exemption  clause. 

Again,  counsel  contend  that,  in  holding  that 
the  deed  from  Mansfield  to  Hill  is  void,  we 
overlooked  the  fiduciary  relation  existing  be- 
tween Hill  and  Mansfield.  The  relation  sug- 
gested by  plaintiflfs  is  that  Hill  was  the  uncle 
of  Mansfield  and  his  physician.    It  is  contend- 


ed that  this  relationship  is  fiduciary,  from 
which  undue  Infiuence  is  prima  fade  pr»- 
sumed,  and  casts  the  burden  upon  Hill  to 
prove  that  there  was  no  undue  influence.  As- 
suming, without  deciding,  that  such  relation- 
ship brings  the  case  within  the  rule  that 
shifts  the  burdffli  of  overcoming  the  presump- 
tion, the  evidence  establishes  the  fact  that 
Mansfield,  at  his  own  suggestion,  and  without 
previous  consultation  with  Hill,  executed  the 
deed.  He  was  38  years  old,  adcnowledged  hit 
indebtedness  to  Hill  in  a  large  sum,  said  It 
was  all  he  could  do,  and  delivered  the  deed  to 
Hill ;  and  ft  was  considered  by  both  Mansfield 
and  Hill  as  a  transfer  of  the  fee-simple  title, 
and  not  as  a  security.  It  is  said  in  29  A:  & 
B.  EJncy.  122,  that  the  prima  facie  presump- 
tion of  undue  Influence  arising  from  relations 
of  confidence  and  trust  is  rebutted  by  any  evi- 
dence going  to  show  that  everything  between 
the  parties  was  fair,  open,  voluntary,  and 
well  understood.  In  Hamilton  t.  Holmes,  48 
Or.  453,  87  Pac.  164,  where  a  similar  qnestioo 
arose,  it  is  said  that  a  contract  entered  Into 
in  such  a  case  will  be  upheld  when  it  appears 
to  be  fair  and  honest.  To  the  same  effect  is 
Ah  Foe  V.  Bennett,  35  Or.  231,  58  Pat  50a 
The  evidence  In  this  case  shows  that  the 
transaction  was  fair  and  honest,  and  free 
from  undue  Infiuence.  As  to  the  question  of 
the  lien  of  the  decree  In  the  divorce  case  of' 
Mansfield  v.  Mansfield,  in  the  circuit  court  of 
the  state  of  Oregon  for  Multnomah  county, 
for  monthly  payments  for  the  support  of  the 
children,  section  514,  B.  &  C.  Comp.,  dted  by 
counsel,  makes  no  provision  for  a  lien,  as  is 
the  case  In  some  states ;  If  the  amount  were  a 
definite  sum  named  in  the  decree.  It  would 
constitute  a  lien  from  the  time  it  Is  docketed. 
under  the  terms  of  section  206,  B.  &  C.  Comp., 
which  provides  that,  from  the  date  of  docket- 
ing a  judgment  as  in  this  chapter  provided, 
such  judgment  shall  be  a  lien  upon  all  the 
real  property  of  the  defendant  within  the 
county,  etc.  This  monthly  allowance  is  a  con- 
tinuing liability,  and  no  part  of  It  was  due 
when  the  decree  was  rendered,  and  It  may  be 
terminated  at  any  time,  and  Its  amount  Is  im- 
possible of  computation.  For  that  reason  It 
does  not  come  within  the  holding  in  Taylor 
V.  Taylor,  47  Or.  47,  81  Pae.  367,  cited  by 
counsel.  In  which  the  amount  was  allowed  for 
the  support  of  the  children  in  one  specified 
sum.  But  the  judgment  In  the  divorce  suit 
for  attorney  fees  and  costs  became  a  Hen 
from  the  date  the  judgment  was  docketed. 

The  complaint  prays  that  "partition  of  said 
land  be  made  according  to  the  rights  of  the 
parties  Interested,  therein,"  and  in  the  opin- 
ion we  assumed  that  a  partition  was  desired 
by  both  parties,  and  so  ordered ;  but  plaintiCTs 
now  disclaim  any  desire  for  a  partition  as 
between  them  and  defendants,  and  the  com- 
plaint does  not  allege  facts  entitling  plain- 
tiffs to  partition  under  section  435,  B.  &  G. 
Comp.,  it   being  necessary  that  the  parties 
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to  Bttoii  soft  be  In  possession  of  tbe  property, 
as  teimnts  in  cemmon,  at  the  time  of  tbe  com- 
ment-ement  of  tbe  suit,  which  1b  not  alleged. 
Sterllnft  y.  Sterling,  43  Or.  200,  72  Pac.  741. 
rbei-efore,  we  will  modify  the  relief  granted 
In  the  opinion  as  follows: 

It  18,  therefore,  adjudged  that  the  said  land 
Is  subject  to  the  lien  of  Frank  Reiner's  mort- 
snge ;  that*  subject  thereto,  J.  U  Hill  Is  tbe 
3wner  of  an  undivided  one-third  of  said  real 
property;  that  Hattle  Mansfield  is  tbe  owner 
>f  one-third  thereof;  that  tbe  will  of  Claude 
a.  Mansfield  is  valid  and  devises  to  Mrs.  Ad- 
lie  M.  Thompson  an  undivided  one-third  of 
»ld  land  subject  to  tbe  lien  of  said  mortgage, 
iDd  also  subject  to  tbe  Hen  of  tbe  judgment 
!n  tbe  said  divorce  suit  of  Hattle  B.  Mans- 
leld  V.  Claude  H.  Mansfield,  in  tbe  sum  of  $50 
ittomey  fees  and  $419.85  costs,  with  interest 
:bereon  from  the  date  thereof  at  the  rate  of 
I  per  cent  per  annum,  viz.,  $701.40;  also  sub- 
lect  to  the  administration  of  tbe  estate  of 
Claude  H.  Mansfield,  deceased,  now  pending 
n  tbe  county  court  of  Marlon  county.  Or.,  in- 
cluding the  payment  to  Hattle  EX  Mansfield 
>t  tbe  allowance  of  $15  per  month  for  tbe  sup- 
tort  and  education  of  tbe  children  of  the  par- 
ies hereto,  made  by  the  decree  in  said  di- 
'orce  salt,  said  Installmeuts  beginning  Sep- 
ember  23,  1905,  with  interest  thereon  from 
he  maturity  thereof  at  6  per  cent,  per  an- 
lum  until  tbe  said  children  attain  their  ma- 
orlty  or  the  said  order  is  revoked;  and  that 
tlaintiCFs  have  their  costs  and  disbursements. 


56  Or.  524) 

STATE  V.  RYAN. 
Supreme  Court   of  Oregon.     May   24,  1910.) 
.  Criminal    Law    (S    1111*)— AppeaI/— Reo- 

obd— conciusivewbss. 

Tbe  record  of  the  trial  as  certified  by  tbe 
udge  is  controlling  on  appeal  in  determining 
rbat  were  the  rulings  on  objections  to  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
jaw.  Cent.  Dig.  f{  2804-2896;  Dec.  Dig.  § 
111.*] 

.  Cbihtnal  Law  (g  1137*)— Appeait— Invit- 
ed Ebbor— Right  to  Complain. 

Accused  cannot  complain  of  any  action  of 

he  court  which  he  invited. 
[Ed.    Note.— For   other    cases,    see    Criminal 

yflw.   Cent.   Dig.   H  3007-8010;    Dec.   Dig.   i 

137.*] 

.  Criminal  Law  (}  1053*)— Appeal— Nbcbs- 
siTT  OF  Exception  -<  Uemarks  or  Trial 
Judge. 

Remarks  of  the  trial  court  to  which  no  ex- 

F>ption8  were  taken  will  not  be  considered  on 

p|)cal. 
[  Kd.    Note. — For   other    cases,    see    Criminal 

<aw.  Cent.   Dig.  H  2666,  2667;    Dec.   Dig.   | 

L>u3.*] 

.  Homicide  (f  158*)  — Evidence  — A dmissi- 
bilitt. 

Where,  on  a  trial  for  murder  in  the  first 
i?$;ree.  the  theoiy  of  the  state  was  that  accus- 
l  intended  to  kill  a  third  person,  and  not  de- 
:>dent,  and  the  state  showed  that  at  the  time 
f  the  kilKug  decedent  and  the  third  person 
ere  together,  and  that  accused  was  embittered 


toward  the  third  person  la  consequence  of  tres- 
passes committed  by  him  on  accused's  land, 
evidence  that,  about  two  hours  before  the  kill- 
ing, accused  armed  with  a  gun,  had  a  difficulty 
with  the  third  person,  and  attempted  to  prevent 
him  from  crossing  accused's  field,  was  admissi- 
ble to  establish  premeditation  and  deliberation 
essential  to  constitute  murder  In  the  first  de- 
gree. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  207,  800;   Dec  Dig.  {  159.*] 

6.  Cbiuinal  Law  (§  1169*)— Harmless  Bb- 
BOn— Erroneous  Admission  of  Evidence. 
Where  the  court  charged  that,  before  the 
jury  could  consider  any  testimony  as  to  experi- 
ments, they  must  find  that  the  experiments 
were  performed  under  substantially  the  same 
conditions,  the  error,  if  any,  in  admitting  evi- 
dence of  experiments  made  by  witnesses  as  to 
tbe  ability  to  see  whether  a  person  was  armed 
with  a  gun,  arising  from  the  failure  of  the 
witnesses  to  select  the  proper  place,  was  not 
prejudicial. 

[Bd.  Note. — Fbr  other  cases,  see  CMminal 
Law,  Cent  Dig.  {|  3137-3143;  Dec  Dig.  ( 
1169.*] 

6.  Witnesses    (g   388*)— Impeachment— Con- 
tbadictort  Statements. 

A  witness  may  he  impeached  by  proof  of 
contradictory  statements  on  laying  the  founda- 
tion therefor  in  the  manner  prescribed  by  B. 
Sc  C.  Comp.  St  1.853. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  g§  1233-1242;    Dec.  Dig.  g  388.*] 

7.  Witnesses    (8   390*)— Impeachment— dON- 
tbadictobt  Statements. 

Where  a  child  of  decedent  testified  on  cross- 
examination  that  he  had  talked  with  his  modier 
about  accused  shooting  decedent,  and  denied 
that  he  bad  told  her  that  decedent  grabbed  hold 
of  accused's  gun  when  the  shot  was  fired,  his 
testimony  could  be  discredited  by  his  mother 
acknowledging  on  oath  that  she  had  told  a 
third  person  that  the  child  bad  told  her  that 
decedent  had  grabbed  the  gun  when  the  shot 
was  fired. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1247;   Dec.  Dig.  g  890.*] 

&  Witnesses  (g  879*)— Admissions— Siuencb. 
B.  &  C.  Comp.  g  718,  subd.  3,  authorizing 
evidence  of  a  declaration  or  act  of  another  in 
the  presence  and  within  the  observation  of  a 
party,  and  liis  conduct  in  relation  thereto,  ap- 
plies to  a  party  to  the  record,  or  one  identified 
in  interest  with  him,  and  excludes  the  conduct 
of  a  mere  witness  in  respect  to  any  declaration 
made  or  act  performed  by  another  in  his  pres- 
ence, and  the  fact  that  a  witness  made  no  re- 
sponse when  a  person  stated  in  his  presence 
that  the  witness  had  made  a  certain  statement 
could  not  be  shown  to.  Impeach  him. 

rB>d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  g  1222;   Dec.  Dig.  g  379.*] 

9.  Homicide   (g  300*)— Evidence  —  Instbuo- 

TIONS. 

Where  the  evidence  showed  a  previous  dif- 
ficulty between  accused  and  the  employer  of 
decedent  about  two  hours  before  the  homicide, 
which  was  committed  while  decedent  was  ac- 
companying his  employer  to  the  place  of  the 
former  difficulty,  a  charge  that  accused  should 
be  acquitted  ir  he  honestly  believed  that  his 
life  was  in  imminent  danger  at  the  hands  of 
decedent  or  his  employer,  and  he  was  not  an 
aggressor,  etc.,  was  not  objectionable  as  leading 
the  jury  to  understand  that  they  could  consider 
the  previous  difficulty. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |g  614-632;    Dec  Dig.  g  300.*] 
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10.  Cbiminal  Law  d  T70*)— TbiaIt-Instbuo- 

TIONS. 

A  charge  in  hypothetical  form  emhodying 
the  theory  advanced  by  the  state  and  shown  by 
its  evidence  ia  proper. 

[£d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1806 ;   Dec  Dig.  |  770.*] 

Appeal  from  Circuit  Court,  Umatilla  Coun- 
ty; U.  J.  Bean,  Judge. 

Michael  J.  Ryan  was  conylcted  of  man- 
Blaughter,  and  he  appeals.    A£Brmed. 

S.  A.  LoweU  and  James  H.  Raley,  for  ap- 
pellant   G.  W.  Phelps,  for  respondent 

MOORE,  0.  J.  The  defendant  Michael  J. 
Ryan,  was  Indicted  for  the  crime  of  murder 
tn  the  first  degree,  alleged  to  have  been  com- 
mitted by  killing  Henry  B.  Dixon,  and,  hav- 
ing been  convicted  of  manslaughter,  he  ap- 
peals. The  theory  of  the  state  is  that  the 
defendant  did  not  mean  to  slay  Dixon,  but 
that  he  Intended  to  kill  his  victim's  employ- 
er, Jacob  Bhubert  towards  whom  he  was 
embittered  In  consequence  of  the  latter's 
trespasses  on  his  land. 

It  Is  deemed  proper  to  describe  the  vicinity 
where  the  homicide  occurred  and  to  state  the 
incidents  that  evidently  Induced  it  It  ap- 
pears from  a  plat  received  In  evidence  that 
H.  A.  Neuner  owned,  in  Umatilla  county, 
160  acres  of  land,  adjoining  which  on  the 
south  and  on  the  west  are  two  quarter  sec- 
tions; the  first  being  known  as  the  defend- 
ant's "pasture"  and  the  other  as  his  "grain 
fleW."  A  lane,  evidenced  by  wire  fences, 
extends  parallel  with  and  four  feet  back 
from  the  south  and  the  west  boundaries  of 
Neuner's  land;  the  remaining  eleven  feet  of 
the  way  being  on  the  defendant's  premises. 
Immediately  north  of  the  grain  field  men- 
tioned is  a  farm  owned  by  Shubert,  who  was 
in  the  habit  of  diagonally  crossing  Ryan's 
grain  field  to  the  angle  of  the  lane.  Joining 
Ryan's  grain  field  on  the  sout&  and  his  pas- 
ture on  the  west  is  another  160  acres,  known 
as  the  "Dixie  pasture." 

The  evidence  introduced  by  the  state  tend- 
ed to  show  that  at  dusk,  a  few  days  prior  to 
the  homicide,  Dixon  and  his  son'  Harry  were 
hauling  a  tank  of  water  across  the  grain 
field  referred  to,  when  Ryan,  who  was  lying 
near  the  fence,  suddenly  rose  and  pointed  a 
gun  at  them,  but,  discovering  It  was  not  Shu- 
bert, as  he  at  first  supposed,  said:  "It  is  a 
good  thing  you  hallooed  at  your  horses,  or 
I  would  have  filled  you  so  full  of  lead  you 
would  not  know  who  you  were."  The  de- 
fendant then  told  Dixon  to  tell  bis  employer 
that  if  he  ever  came  through  the  grain  field 
again  he  would  shoot  him,  which  threat  Dix- 
on transmitted  as  bidden. 

It  appears  that  Shubert  left  his  farm,  May 
20,  1909.  with  a  pair  of  small  hoi-ses  hitched 
fo  a  light  wagon,  and  drove  to  Milton,  where 
he  obtained  12  sacks  of  chopped  barley. 
That  evening,  near  (!  o'clock,  as  he  was  re- 


turning and  about  to  enter  the  east  end  of 
the  lane,  near  Neuner's  bouse,  he  saw  Ryan 
pass  Into  a  bouse  in  his  pasture,  come  out 
with  a  gun,  and  hasten  towards  the  angle  of 
tbe  lane.  Shubert  tried  to  reach  that  point 
In  advance  of  the  defendant  bat  failed. 
When  he  came  up,  Ryan,  pointing  a  gun  at 
him,  frightened  one  of  the  horses,  compelling 
the  driver  to  tie  the  team  to  a  post  In  the 
south  Hue  of  the  teaes.  Tbe  defendant 
threatened  to  shoot  Shubert,  told  blm  Neu- 
ner's part  of  the  lane  waa  too  narrow  to 
drive  on,  forbade  him  to  pass  along  the  re- 
maining width  thereof,  and  ordered  him  to 
turn  back.  Declining  to  obey  tbe  command, 
Shubert  left  the  team,  saying,  "I  will  see 
you  later,"  and  went  north  along  tbe  way 
and  thence  westerly  to  his  house.  Ryan 
thereupon  put  his  gun  Into  the  wagon,  drove 
the  team  north  along  the  lane  and  up  a  hill, 
set  the  brake,  and  left  the  horses,  hitched 
to  tbe  vehicle,  to  feed.  He  then  returned 
with  his  gun  to  tbe  northeast  comer  of  the 
Dixie  pasture,  which  he  entered. 

Dixon,  bis  son  Harry,  and  Shubert  went 
that  evening  through  Ryan's  grain  field  to 
get  the  team,  not  knowing  that  It  had  been 
removed.  They  arrived  at  the  comer  of  the 
lane  about  8  o'clock,  but  did  not  find  the 
horses,  although  they  discovered,  by  the  light 
of  a  match,  a  wagon  track  at  that  place. 
They  then  saw  in  the  Dixie  pasture  a  dark 
object  which  they  thought  might  be  one  of 
the  horses  recumbent;  but  upon  approach  !t 
proved  to  be  the  defendant,  who  rose  and, 
with  leveled  rifle,  ordered  them  to  stand 
back.  The  ground  at  that  place  sloped  to 
the  north  so  that  Ryan  stood  above  the  oth- 
ers. Dixon  was  in  front  of  Shubert,  who, 
as  the  defendant  moved  to  the  right  or  left 
changed  his  position  so  as  to  make  a  sbie.ld 
of  his  employe.  In  this  position  Ryan  dis- 
charged his  gun;  the  bullet  passing  through 
Dixon's  thigh  and  piercing  Sbubert's  knee. 
Both  men  fell  when  injured;  but  each  ris- 
ing, Shubert  returned  to  his  home,  and  Dix- 
on wandered  Into  Neuner's  field,  where  his 
dead  body  was  found  tbe  next  morning. 

Shubert,  as  a  witness  for  tbe  state,  in  de- 
tailing tbe  circumstances  occurring  from  the 
time  he  returned  to  the  corner,  when  it  was 
quite  dark,  until  the  shot  was  fired,  testified 
as  follows:  "Mr.  Dbcon  struck  a  match  to 
see  whether  or  not  he  could  see  any  trace  of 
where  the  team  might  have  gone  to,  and 
apparently  there  was  a  turn  made  at  this 
comer.  I  then  intended  to  go  up  the  lane, 
and  so  we  stood  there  talking  about  this. 
Mr.  Dixon  made  the  remark:  'The  old  man 
didn't  seem  to  know  he  was  laying  himself 
liable  for  untying  another  man's  teaui.' 
Then  Mr.  Dixon,  before  I  -walked  away  and 
Intending  to  go  up  the  lane  there  looking  for 
my  team,  be  said:  'You  better  call  out  and 
see  if,  in  case  he  Is  around  here,  what  he 
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one  witb  your  team.'  So  I  called  In  a  loud 
)De  three  times:  'Mike,  what  did  you  do 
'1th  my  team?"  I  done  this  three  times  In 
iccesslon,  but  no  reply  was  made,  and  as 
e  stood  and  looked  around  Mr.  Dlzon  ob- 
trred  a  dark  object  I  should  Judge  It  was 
bout  here,  designated  by  the  letter  'ty  (re- 
trrlng  to  a  point  on  tbe  map),  that  Is  to  the 
est  of  my  recollection,  and  he  said;  'Let 
s  go  in  here  and  see;  maybe  that  Is  one  of 
!>ur  horses.'  So  be  took  the  lead,  and  I  fol- 
'wed;  went  across  the  wires,  went  toward 
le  object,  and,  as  we  were  close  upon  tbe 
)Ject,  It  rose  up,  g^n. pointed  towards  us, 
ad  proTed  itself  to  be  the  defendant,  Mlcha- 

Ryan.  He  hallooed:  'Stopt  Or  I  will 
111  you.'  Tbe  other  man  says,  'Put  down 
lat  gun.'  He  says,  "We  have  no  weapons 
id  mean  no  barm.'  Q.  Who  do  you  mean 
7  the  other  man?  A.  Mr.  Dixon.  He  says: 
•ut  down  the  gun.  We  mean  no  barm.  We 
ant  to  know  what  you  done  with  the  team.' 
:e  kept  hallooing  at  tbe  top  of  his  voice,  'I 
HI  kill  you,'  and  the  other  man  kept  telling 
Im  to  put  down  the  gun,  and  at  tbe  same 
me  the  defendant,  Michael  Ryan,  was  swlng- 
g  In  a  north  direction,  that  Is,  in  this  way, 
iwards  this  way.  And  of  course  1  was  in 
ick  of  Mr.  Dixon  and  was  swinging  in  the 
>poslte  direction,  and  moving  at  the  same 
tne  around;  and  they  continued  to  argue, 
s  we  had  gone  some  distance  that  way,  he 
ade  the  remark  to  Mr.  Dixon:  'You  keep 
It  of  this.  I  have  nothing  to  do  with  you.' 
'e  went  on  some  time,  and  Mr.  Dbcon  was 
■gnlng  with  the  defendant  to  "put  down 
>nr  gun.  We  mean  no  barm.'  And  he  was 
touting:  'I  win  kill  you.'  As  we  had  gone 
little  farther,  be  said  to  him:  'Hide,  yon 
n  of  a  blanks  or  I  will  kill  you.'  Q.  What 
d  be  say?  A.  He  said  'son  of  a  bitch.' 
ad  Just  a  little  while  after  this,  by  shifting 
ound  a  little  farther,  be  continuously  bal- 
Jlng,  'I  win  kill  you,'  and  Mr.  Dixon  said, 
boot  away  then,'  and  as  be  said,  'Shoot 
iray  then,'  tbe  bullet  came  and  went  through 
th  of  us.  We  both  dropped  to  the  ground, 
d  as  we  were  on  the  ground  Mr.  Dixon, 

threw  himself  forward  on  tbe  ground, 
pnrently.  trying  to  reach  the  defendant  by 
i  leg  and  did  not  reach  him.    And  Mr.  Dlx- 

got  up,  walked  Jnst  about  In  the  same 
■ection  as  we  came  in;   In  that  direction 

tbe  best  of  my  knowledge — that  Is,  in  a 
rtbeasterly  direction — he  walked  away 
>iD  the  scene  of  the  shooting." 
The  theory  of  tbe  defendant's  counsel  Is 
It,  after  taking  the  team  np  the  bill,  Ryan 
nmed  to  the  northeast  comer  of  tbe  Dixie 
iture,  where  he  bad  left  a  sack  containing 
imall  quantity  of  poisoned  wheat,  which 
had  been  using  to  kill  squirrels;  that,  as 
was  groping  in  the  darkness  for  tbe  sack, 

beard  voices  of  persons  approaching  in 

grain   field;    that,  having  reached  the 

ner,  they  came  towards  him,  whereupon 

repeatedly  told  tbem  to  go  back;    that 


they  persisted  in  advancing,  and  Dixon,  who 
was  a  powerful  man,  gi'asped  the  gun;  that 
the  defendant  had  a  paralyzed  arm,  and,  a 
struggle  ensuing,  the  weapon,  which  had 
been  taken  that  afternoon  to  hunt  for  coy- 
otes, was  discharged. 

Tbe  defendant,  as  a  witness  In  bis  own  be- 
half, referring  to  the  southeast  corner  of  bis 
grain  field  and  to  the  incidents  occurring 
thereat  on  the  ni^t  of  May  20,  1909,  testified 
as  follows:  "They  came  up,  and  when  they 
came  to  the  gate  this  man  Dixon  said,  'Why, 
the  damned  son  of  a  bitch  (meaning  the  wit- 
ness) has  the  gate  locked,'  and  he  looked  and 
said,  'Halloo,'  and  I  knew  be  didn't  see  any- 
thing, and  I  didn't  say  anything.  And  they 
got  out  a  light,  a  match,  and  examined.  So 
finally  they  turned.  I  don't  know  who  did 
see  me  there,  and  they  came  back.  As  they 
came  back,  they  stopped  at  the  fence,  and 
they  asked  me  what  I  did  with  the  team.  'I 
didn't  do  anything  with  your  horses,'  says  I. 
There  Is  one  of  them,'  they  says,  'Sbubert 
was  driving,  was  mine.'  I  said':  *That  team 
has  started  up  tbe  bill.  Tou  will  find  ttaeni 
on  top  of  tbe  hill.'  He  (probably  meaning 
Dixon)  came  through  tbe  fence  now,  and  be 
says:  'You  are  not  on  your  own  ground,  and 
you  blnffing  son  of  a  bitch,  you  can  shoot.'  I 
Jumped  up.  I  said:  'Keep  away  I  You  don't 
know  whether  I  am  on  my  own  ground  or 
not  1  don't  want  any  trouble  with  you.'  They 
came  between  me  and  tbe  fence.  Q.  When 
you  say  'they,'  who  do  you  mean?  A.  Dix- 
on and  Shnbert  and  a  little  boy.  Q.  6o  on. 
A.  They  made  a  half  moon  above  me.  They 
kept  crowding  on  me  all  the  time.  He  rush- 
ed on,  and  I  said,  'Don't  come  any  farther.' 
He  was  then  within  distance  where  be  could 
reach  the  gun,  and  he  said,  'You  bluffing  son 
of  a  bitch!  you  shoot!'  and  put  up  his  hand 
and  grabbed  the  gun  and  leaned  up  in  this 
position.  The  big  tall  fellow  (Dixon)  grab- 
bed It  from  me,  and  tbe  shot  went  off.  We 
had  a  tussle  for  It,  and  be  grabbed  my  feet, 
and  I  threw  him  to  tbe  ground,  and  before 
he  gets  his  knees  off  the  ground  I  flipped  up 
bis  bands  and  he  Jerked  loose.  He  says:  'O! 
You  son  of  a  bitch!'  I  Jumped  out  a  ways 
from  him,  and  I  threw  tbe  empty  shell  out, 
and  something  got  the  matter  with  the  other 
one.  '  I  Jerked  it  out  again,  and  the  next  time 
I  threw  It  np  again  It  was  all  right;  it  work- 
ed. I  seen  this  Sbubert  drop  down.  Then, 
after  all  this  passed — ^play  possum.  Jumped 
down  and  jumped  up  as  quick  and  said:  'O 
my  Ood !  I  am  shot !  I  die !  I  die !'  He  was 
through  the  fence  before  Mr.  Dixon  was." 
On  cross-examination  the  defendant,  refer- 
ring to  Shnbert's  return  to  the  angle  of  tbe 
lane  on  tbe  night  of  tbe  homicide,  stated  up- 
on oath:  "I  think  he  came  back  with  a  brave 
man  all  right  I  am  sorry  he  was  such  a 
fool.  Q.  Yon  told  that  fool  that  yon  were 
not  looking  for  him,  didn't  yon?  A.  Yes,  sir; 
I  was  not  looking  for  either  of  them.  I  had 
a  good  shot  there,  and  I  knew  It"  Alluding 
to  tbe  approach  of  Sbubert  and  Dixon,  R>- 
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an  testified:  "Tes,  sir;  Qiey  were  coming  to- 
wards me.  Tou  could  distinguish  better  when 
they  were  coming  towards  me  lying  down 
that  way  than  if  I  were  standing  up."  The 
defendant,  referring  to  Shubert's  actions  im- 
mediately after  the  gun  was  discharged,  fur- 
ther said:  "Yes,  sir;  he  neret  fell.  I  asked 
this  man  Dixon,  'Are  you  satisfied?' " 

Considering  the  exceptions  relied  upon  for 
a  reversal  of  the  Judgment,  Shubert,  as  a  wit- 
ness for  the  state,  having  detailed  the  cir- 
cumstances of  the  killing,  was  asked  on  cross- 
examination,  "How  do  you  account  for  the 
fact,  if  the  shooting  was  downhill  at  you,  the 
bullet  came  out  higher  up  than  when  it  enter- 
ed?" An  objection  to  the  inquiry  interposed 
by  the  district  attorney  was  overruled,  and 
an  exception  allowed;  the  court  saying,  evi- 
dently to  the  prosecuting  officer:  "He  may 
state,  and  you  may  inquire  in  regard  to  the 
position.  I  think  this  question  should  be  left 
to  the  Jury."  The  bill  of  exceptions  shows 
that  the  defendant's  counsel,  after  securing 
this  ruling  in  their  favor,  did  not  insist  upon 
an  answer.  They  contend,  however,  in  their 
brief,  that  an  error  was  committed  in  sus- 
taining the  objection.  The  record  of  the  trial 
as  certified  by  the  Judge  Is  controlling  in  the 
particular  noted  and  shows  that  the  order 
was  made  to  l>eneflt  the  defendant,  who  can- 
not be  heard  to  complain  of  any  action  of  the 
court  which  he  invited.  Caldwell  Banking 
&  T.  Co.  V.  Porter,  52  Or.  318,  331,  96  Pac.  1, 
97  Pac.  Ml. 

Shubert's  sworn  declarations  regarding  the 
occurrences  leading  up  to  the  dispute  between 
himself  and  Ryan  early  in  the  evening  of 
May  20,  1009,  were  sulistantlally  corroborat- 
ed by  Neuner.  The  defendant's  counsel,  In  or- 
der to  discredit  such  evidence,  called  wit- 
nesses who  severally  testified  that  about  noon 
of  a  clear  day  in  September,  1909,  he  assisted 
in  determining  whether  or  not  a  large  Win- 
chester rifle,  such  as  that  used  at  the  time  of 
the  homicide,  carried  by  a  person  from  Ry- 
an's house  to  the  comer  of  the  lane,  could 
be  seen  from  the  point  occupied  by  Shubert 
and  Neuner  when,  as  asserted  l^  them,  they 
saw  the  defendant  with  the  gun,  and  each  of 
the  witnesses  acknowledged  that  be  could 
not  observe  the  weapon.  Three  of  such  tests 
were  made:  The  first  at  the  angle  Of  the 
lane;  the  second  east  thereof;  and  the  third  In 
front  of  Neuner's  bouse.  One  of  them,  how- 
ever, admits  that  he  saw  a  flash  as  the  sun- 
light was  reflected  by  some  bright  object,  ei- 
ther worn  or  carried  by  one  of  the  witnesses 
participating  in  the  experiment 

"The  state  was  permitted,  over  objection 
.  and  exception,  to  introduce  testimony  in  re- 
buttal to  the  effect  that  In  October  of  that 
year  a  similar  test  was  made  about  noon  of 
a  fair  day,  and  each  witness  declared  upon 
oath  that  the  weapon  so  conveyed  could  be 
seen  from  the  point  of  observation  in  the 
lane.  The  defendant's  counsel  moved  to  strike 
out  all  snch  rebuttal  testimony  on  the  ground, 
Inter  alia,  that  the  point  so  selected  by  such 


witnesses  was  not  the  place  designated  by 
Shubert  and  Neuner.  The  court,  replying:- 
said:  "As  to  the  place  Neuner  and  Shubert 
say  they  saw  the  gun,  you  may  dlacuas  to  tlie 
Jury.  The  motion  is  denied" —  to  which  rul- 
ing an  exception  was  allowed.  It  la  main- 
tained that  in  receiving  the  testimony  so  ob- 
jected to,  and  in  refusing  to  strike  it  ont,  the 
state  was  allowed  to  contradict  immaterial 
sworn  statements  to  the  prejudice  of  the  de- 
fendant, and  that  the  rejnark  of  the  court 
last  quoted  tended  to  create  in  the  minds  of 
the  Jurors  a  doubt  respecting  the  testimony 
of  Shubert  and  Neuner  in  relation  to  their 
point  of  observation'when  there  was  no  dis- 
pute- concerning  the  same.  No  exception  was 
taken  to  the  court's  remark,  and  for  that  rea- 
son anytliing  that  was  thus  said  will  not  be 
considered. 

It  will  be  remembered  that  the  indictment 
charged  murder  in  the  first  degree.  If  .Ryan 
was  seen  hurrying  with  a  gun  to  prevent 
Shubert  from  crossing  his  grain  field,  and  a 
difficulty  arose,  the  possession  of  the  weapon 
would  tend,  to  establish  premeditation  and 
deliberation,  which  were  ingredients  of  the 
accusation.  Any  testimony,  therefore,  relat- 
ing to  the  defendant's  planning  for  the  en- 
counter, was  material  and  admissible. 

The  experiments  made  by  witnesses  for 
the  respective  parties  would  be  of  little  pro- 
bative force  unless  the  tests  were  conducted 
from  the  place  so  occupied  by  Shubert  and 
Neuner  on  the  evening  of  the  homicide.  Shu- 
bert, in  speaking  of  that  point  and  referring 
to  the  plat  mentioned,  said,  "I  met  Mr.  Neu- 
ner In  the  lane  about  here,"  without  placing 
on  the  map  any  mark  or  giving  any  distance 
from  a  fixed  object  to  show  what  point  he  had 
in  mind.  Neuner.  testified  on  this  subject  as 
follows:  "I  was  about  200  feet  off  from  my 
house  where  I  fixed  the  gate  when  Mr.  Shu- 
bert came  along  past  my  house.  •  •  *  As 
he  drove  up  I  went  to  this  corner."  The  only 
angle  represented  on  the  map  as  being  near 
Neuner's  house  is  the  northeast  corner  of  Hy- 
an's  pasture.  It  is  impossible  to  locate^  with 
any  degree  of  certainty,  from  a  careful  read- 
ing of  the  transcript,  the  place  from  which 
the  defendant  was  first  seen  carrying  the 
gun.  So,  too.  It  cannot  be  determined  wheth- 
er or  not  the  northeast  comer  of  Ryan's  pas- 
ture was  selected  by  the  witnesses  who  thus 
testified  in  rebuttal  as  the  place  from  which 
their  test  was  made.  Reference  is  made  by 
them  to  a  field  of  barley  at  the  corner  of 
which  their  experiment  was  conducted,  and 
from  which  a  line  of  fence  la  projected;  but 
we  have  been  unable  definitely  to  locate  this 
point.  If  an  error  was  committed  in  receiv- 
ing such  testimony,  it  cannot  be  ascertained 
from  an  inspection  of  the  record.  We  do  not 
think  any  prejudice  could  have  resulted,  for 
the  court,  referring  to  the  distance  a  gun 
could  be  seen  when  carried  by  a  person,  in- 
structed the  Jury  in  effect  that,  before  they 
could  consider  any  testimony  in  respect  to 
the  experiments,  they  must  first  find  tliat  the 


Digitized  by 


Google 


Ox.) 


BTATB  T.  ETAN. 


1018 


tests  were  performed  andra  sabstantlaUy  the 
same  conditions,  and,  as  the  map  was  before 
the  Jury,*  they  undoubtedly  were  aware  of 
the  several  points  Indicated  thereon  by  the 
witnesses. 

Harry  Dlson,  who  at  the  time  of  the  trial 
was  eight  years  old,  as  a  witness  for  the 
state,  haying  testified  on  cross-examination 
that  he  had  talked  with  his  mother  about  see- 
ing the  defendant  shoot  his  father,  was  ask- 
ed, "Did  you  at  any  time  tell  her  that  your 
papa  grabbed  hold  of  the  gun?"  referring  to 
the  weapon  which  Ryan  used  when  he  fired 
the  fatal  shot,  and  the  witness  replied,  "No, 
sir."  He  also  stated  upon  oath  that  after 
the  homicide  he  went  with  his  mother  to 
Tlsit  Frank  Dickerson,  a  neighbor,  and  there 
partook  of  dinner,  but  was  playing  with  Dick- 
erson's  boys  and  did  not  eat  with  the  other 
members  of  the  family.  The  defendant's 
counsel  thereupon  Inquired:  "I  will  ask  you 
If  at  that  time  and  place,  and  those  persons 
helng  present.  If  Mr.  Dickerson  did  not  say 
In  your  presence,  while  you  were  there,  that 
he  had  Just  been  to  Pendleton,  and  that  Byan 
claimed  that  Dixou  had  grabbed  the  end  of 
the  gun  when  the  shot  was  fired,  and  didn't 
your  mamma  reply  then,  and  say,  *I  have 
never  told  anybody  but  you,  but  that  Is  what 
Harry  told  me  when  he  came  home  that 
night,'  or  words  to  that  effect  ?"  An  objec- 
tion to  this  question  was  sustained  and  an 
exception  saved.  Frank  Dickerson,  the  per- 
son referred  to,  having  testified  that  soon  aft- 
er the  homicide  Mrs.  Dixon  and  her  son  Har- 
ry dined  at  his  bouse,  the  query  last  herein- 
before quoted  was  asked  him..  An  objection 
interposed  by  the  district  attorney  was  sus- 
tained and  an  exception  allowed.  The  de- 
fendant's counsel  then  stated  to  the  court: 
"If  permitted  to  answer,  the  witness  would 
say,  'Yes,'  and  would  further  say  that  Harry 
was  at  the  table  and  did  not  deny  his  moth- 
er's statemenf 

Harry  Dixon  might  have  been  impeached 
by  evidence  that  he  had  previously  made 
statements  inconsistent  with  his  testimony 
at  the  trial;  the  foundation  therefor  hav- 
ing been  laid  in  the  manner  prescribed.  B. 
tt  O.  Comp.  {  858.  His  testimony  could  have 
been  discredited  if  his  mother  had  acknowl- 
edged upon  oath  the  language  sought  to  be 
imputed  to  her  by  Dickerson;  but  she  was 
not  called  for  that  purpose.  Our  statute  as- 
serts, Inter  alia,  that  evidence  may  be  given 
at  a  trial  of  the  following  facts :  "A  declara- 
tion or  act  of  another,  in  the  presence  and 
within  the  observation  of  a  party,  and  his 
conduct  In  relation  thereto."  B.  &  C.  Comp. 
I  718,  sub.  8.  It  win  thus  be  seen  that  It  is 
a  party  to  the  record  in  an  action,  suit,  or 
proceeding,  or  one  Identified  in  Interest  with 
him  whose  admissions,  by  silence  and  ac- 
quiescence, are  receivable  In  evidence.  1 
Am.  &  Bng.  Ency.  Law  (2d  Ed.)  675;  Sto- 
well  V.  Hall,  108  Pac.  182.  Such  limitation 
necessarily  excludes  the  conduct  of  a  mere 
witness  In  respect  to  any  declaration  made 


I  or  act  performed  by  another  In  his  presence. 
In  Kllburn  v.  Ritchie,  2  Cal.  145,  148  (56  Am. 
I  Dec.  326),  Mr.  Chief  Justice  Lyons,  io  dls- 
.  cussing  this  question,  says :    "It  Is  well  set- 
I  tied  that  the  declarations  of  third  persons, 
I  not  parties  to  the  record,  cannot  be  admitted 
.  in  evidence,  except  In  those  cases  where  they 
j  have  a  joint  Interest  with  the  plaintiff  or  de- 
I  fendant,  or  where  some  legal  relation,  such 
as  that  of  partners,  exists."     To  the  same 
'  effect,  see  Luck  v.  Robinson,  30  Ga.  65,  50 ; 
,  Montgomery  v.  Brush,  121  111.  513,  524,  13 
N.  B.  230;    Ibbltson  v.  Brown,  5  Iowa,  532, 
534;    Faulkner  v.  Whitaker,  15  N.  J.  Law, 
438,  440.    An  exception  to  this  legal  princi- 
ple seems  to  exist  In  cases  In  which  the  ad- 
missions of  strangers  to  an  action  or  suit  are 
admissible  when  the  Issue  substantially  In- 
volves the  material  rights  of  such  persons 
at  a  particular  time.    1  Green.  Ev.  (14th  Ed.) 
i  181.    This  deviation  from  the  general  rule, 
however,  can  have  no  application  herein,  for 
Harry  Dixon  is  not  a  party  to  this  action, 
nor  is  he  identified  In  Interest  with  the  state 
or  the  defendant,  and,  such  being  the  case, 
evidence  of  any  conduct  sought  to  be  ascrll>- 
ed  to  him  In  consequence  of  his  failure  to  de- 
ny a  statement  asserted  to  have  been  made 
In  his  presence  and  bearing  was  inadmissi- 
ble, and  no  error  was  committed  in  rejecting 
that  part  of  Dlckerson's  testimony. 

It  Is  maintained  that  errors  were  commit- 
ted In  giving  the  following  instructions,  to 
which  exceptions  were  taken,  to  wit : 

"The  law  guarantees  to  every  man  the 
right  of  self-defense.  This  means  that  a 
man  may  defend  his  life  and  may  defend  his 
person  from  great  bodily  harm.  He  may  re- 
pel force  by  force,  and  he  may  resort  to  such 
force  as,  under  the  circumstances  surround- 
ing him,  may  reasonably  seem  necessary  to 
repel  the  attack  made  upon  blm ;  and  in  bis 
defense  he  may  even  go  to  the  extent  of  tak- 
ing the  life  of  his  adversaries  or  either  of 
them.  The  right  of  self-defense  Is  founded 
upon  the  law  of  nature,  and  is  not  and  can- 
not be  superseded  by  the  law  of  society. 
Hence,  if  the  Jury  finds,  from  the  evidence 
in  this  case,  that  Shubert  and  Dixon  were 
acting  together  or  making  a  simultaneous 
attack  upon  the  defendant,  and  that  the  de- 
fendant at  the  time  he  fired  the  fatal  shot 
and  killed  the  deceased,  if  he  did  fire  it,  had 
reasonable  grounds  to  believe,  and  did  hon- 
estly believe,  that  his  life  was  In  Imminent 
danger,  or  that  he  was  In  danger  of  great 
bodily  harm  at  the  hands  of  the  deceased  or 
Shubert,  and  not  being  the  aggressor,  and 
so  honestly  believing,  he  fired  the  fatal  shot, 
he  was  Justified  under  the  law  and  should  be 
acquitted.  And  by  "aggressor"  I  mean  one 
who  brings  on  a  conflict  or  affray  by  some 
overt  act  or  demonstration,  calculated  to 
precipitate  the  diflSculty  or  confilct 

"I  instruct  yon  that,  before  you  can  acquit 
the  defendant  on  the  ground  of  self-defense, 
you  must  find  that  the  defendant  did  not 
bring   on    and  provoke  the   difficulty   with 
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Shabert  or  I>lz<m,  the  deceased,  for  tbe  pur- 
pose and  with  the  expectation  of  causing 
Shubert  xn  deceased  to  assault  him  aud  to 
thereapon  kill  him,  and  In  this  connection  I 
charge  yoa  that  if  you  find  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the 
defendant  Intercepted  Shubert  at  a  time 
when  be  was  on  his  way  to  his  home,  and 
caused  by  force  or  violence,  or  by  threats 
of  force  and  riolence,  Shubert  to  leave  his 
team  along  the  road  at  a  place  near  where 
tbe  trouble  afterwards  occurred,  and  if  you 
further  find  beyond  a  reasonable  doubt  that 
tbe  defendant  then  hid  and  laid  in  wait  with 
tbe  expectation  that  Shabert  would  return 
for  bis  team  and  would  seek  him,  the  de- 
fendant, and  advance  toward  him,  either 
alone  or  accompanied  by  Dixon,  and  if  yoa 
further  find  beyond  a  reasonable  doubt  that 
:n  this  manner  the  defendant  sought  out  and 
intentionally  provoked  the  difficulty,  then  I 
charge  you  that,  before  the  defendant  could 
avail  himself  of  the  law  of  self-defense,  be 
must  have  retreated  or  withdrawn  or  at- 
tempted lu  good  faith  to  have  withdrawn 
from  the  conflict" 

It  is  argued  that  by  the  use  of  the  expres- 
sion "aggressor,"  as  employed  in  the  part  of 
the  charge  first  set  forth,  the  Jurors  must 
have  understood  that  they  could  consider  the 
difficulty  which  occurred  at  the  angle  of  the 
lane  betwen  Ryan  and  Shubert  early  In  the 
evening  and  determine  who  made  the  first 
attack,  and  that  the  failure  to  limit  the  word 
"aggressor"  to  the  time  of  the  final  encoun- 
ter was  an  error.  An  examination  of  this 
part  of  the  instruction  will  show  that  pre- 
ceding the  phrase,  "and  not  being  the  ag- 
gressor," appears  the  clause,  "at  the  time  be 
fired  tbe  fatal  shot,"  the  use  of  which  un- 
questionably limited  tbe  application  of  tbe 
word  "aggressor"  to  the  immediate  occa- 
sion of  the  shooting.  The  definition  of  the 
term  complained  of  was  evidently  copied 
from  an  instruction  given  in  the  case  of 
State  r.  Gray,  46  Or.  24,  27,  79  Pac.  53, 
where  the  use  of  the  word,  tinder  similar 
drcumstances,  was  approved.  No  error  was 
committed  in  giving  this  part  of  the  charge. 

The  instruction  last  quoted  placed  before 
the  Jury  the  theory  of  tbe  district  attorney 
that,  Shut>ert  having  said  when  he  left  bis 
team  at  the  angle  of  the  lane,  "I  will  see 
yon  later,"  tbe  defendant  expected  him  to  re- 
turn ;  tbat  it  did  not  require  two  hours  and 
a  half,  or  from  6  o'clock  in  tbe  ev«ilng, 
when  Shubert  drove  bis  team  to  tbe  comer 
of  tbe  way,  until  8:30  that  night,  the  time 
of  tbe  encounter,  as  admitted  by  Ryan,  for 
bim  to  drive  tbe  horses  north  a  balf  mile 
and  return  tbat  distance;  that  armed  with 
a  loaded  gun  be  waited  the  arrival  of  the 
persons  whom  be  beard  approaching  at  a 
time  when  he  said  it  was  very  dark;  tbat 
he  could  see  Dixon  and  Shubert;  that  be 
knew  he  had  a  good  shot  from  his  reclining 


position ;  and  tbat  after  Dixon  fell  his  mal- 
ice was  so  great  tbat  he  inquired  of  his  vic- 
tim, "Are  yon  satisfied?"  Tbe  laSt  instruc- 
tion, bavli^  been  put  in  hypothetical  form, 
embodied  tbe  theory  adverted  to,  and  uo  er- 
ror was  oonunltted  in  thus  charging  the  Ju- 
ry. 

Other  alleged  errors  are  assigned;  but, 
as  they  are  not  discussed  in  defendant's 
brief,  and  as  they  are  deemed  unimportant, 
they  will  not  be  considered. 

It  follows  tbat  the  Judgment  should  be  af- 
firmed, and  It  is  80  ordered. 


(66  Or.  SC5) 
STIVERS  et  al.  v.  BTRKETT. 
(Supreme  Court  of  Oregon.    May  24,  1910.) 

1.  Judgment  (§  138*)— Countkrclaim— Fatl- 
tJBE  to  Reply— Mistakes  —  Subpbise  —  Kx- 

CUSABLE  NEOLECT. 

Plaintiffs  sued  defendant  on  a  note  for  the 
price  of  certain  cattle  ond  sheep  August  30. 
lOOG.  On  October  28th  following  tbe  senior 
member  of  plaintiff's  firm  died,  and  on  the  29tb 
defendant  answered  pleading  counterclaim  for 
breach  of  warranty.  On  October  2.  1007,  judg- 
ment was  rendered  in  defendant's  favor  on  the 
pleadings  for  want  of  a  reply,  and  on  June  29, 
190S,  S.  was  appointed  administrator  of  the  de- 
ceased plaintiff  with  the  will  annexed,  and 
moved  to  set  aside  the  default  judgment  and  for 
leave  to  reply.  The  surviving  plaintiff  knew  of 
the  coonterclalm  September  23,  1907,  and  that 
tbe  trial  of  the  case  had  been  set  for  October 
1st  following,  but  took  no  steps  to  attend  the 
trial  or  send  bis  deposition,  nor  was  there  any 
showing  made  for  a  postponement.  The  surviv- 
ing plamtiff  made  tbe  sale,  and  had  knowledge 
of  all  the  facta  with  reference  thereto,  and  ad- 
vised plaintiffs'  attorney  that  the  case,  so  far 
as  plaintiff  was  concerned,  would  go  by  default 
as  against  a  counterclaim,  and  the  sun-iving 
widow  also  stated  to  the  attorneys  if  a  settle^ 
ment  could  not  be  effected  tbe  matter  should  be 
dropped.  Held,  tbat  tbe  administrator  was  not 
entitled  to  a  vacation  of  the  judgment  and  leave 
to  reply,  on  the  ground  that  the  judgment  bad 
been  taken  through  mistake,  inadvertence,  sur- 

grise,  or  excusable  neglect,  as  provided  by  B.  ft 
.  Comp.  I  103. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  tl  249-251,  254;  Dec  Dig.  f  13a*] 

2.  Abatement  ahd  Revival  (§{  4S,  72,  74*)— 
Death  of  Pabtt— SoBSTrroTiow  ok  Aumin- 

IBTBATOB. 

When  a  party  to  an  action  dies  before  the 
litigation  is  terminated,  the  action  does  not 
abate  if  the  cause  survives,  under  B.  &  C.  Comp 
M  379,  880,  but  the  deceased's  personal  repre- 
sentatives should  be  substituted  under  section 
38,  providing  that  no  action  shall  abate  bv  the 
death  of  a  party,  and,  in  case  of  such  death; 
the  court  ma:r  at  any  time  within  a  year  there- 
after on  motion  allow  the  action  to  be  contin- 
ued for  or  against  bis  personal  representatives. 
[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  Si  245.  377-402.  412- 
416,  429-444 ;  Dec.  Dig.  ||  48,  72,  74.*! 

3.  Abatement  and  Revivai.  ({  71*)— Deatu 
OP  Party— Appeabancb  or  Adminibtbatob 
— Substitution. 

.  Where  one  of  the  parties  to  an  action  dies 
pendente  lite,  his  administrator  with  the  will 
annexed  has  no  right  to  appear  therein  unless 
he  has  either  been  substituted  in  the  action  or  is 
entitled   to  be  substituted  and  has  applied  for 


•For  otbar  cases  see  same  topic  and  aectlon  MUMBB^R  In  Dec.  t  Am.  Diss.  U07  to  date,  ft  Reporter  Indexes 
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ibstltntion  within  the  7ekr,  proTided  bjr  B.  & 
.  Comp.  i  38. 

[Ed.  Note.— For  other  cases,  see  Abatement 
nd  Revival,  Cent.  Dig.  {|  368-378 ;  Dec.  Dig.  { 

Abatement  and  Revivai,  (|  72*)— Death 
OF  I' AMY  —  Substitution  of  Administba- 
Ton. 

Where  one  of  the  parties  to  an  action  dies 
>ndcnte  lite,  the  death  may  be  su|;gested  by  el- 
ler  party,  and  a  motion  for  substitution  should 
!  made  by  the  party  desiring  to  proceed  with 
le  action. 

[Ekl.  Note. — For  other  cases,  see  Abatement 
id  Kcvival,  Cent.  Dig.  IS  377-402,  412-418; 
ec.  Dig.  {  72.*] 

Pabtnbbship  (I  219*)— Joint  Judgmknt— 
JuBisoicnoN. 

B.  &  C.  Comp.  I  81,  provides  that  if  sam- 
ons  i*  served  on  one  or  more  of  the  defendants. 
It  not  ail,  in  an  action  on  a  joint  liability, 
idsment  may  be  entered  against  all  the  de- 
ndants  jointly  liable,  so  far  only  that  it  may 
r  enforced  against  the  joint  property  of  all  and 
e  separate  property  of  the  defendants  served, 
eld,  that  such  section  authorized  a  several 
dgment  as  to  the  defendants  served,  where 
ere  is  a  joint  party  over  whom  the  court  has 
>t  obtained  jurisdiction,  and  hence,  where,  in 
1  action  by  a  firm,  defendant  pleaded  a  joint 
unterclaim,  and  the  senior  member  of  the  firm 
ed  before  tjie  court  obtained  jurisdiction  over 
m,  and  there  was  no  substitution  of  his  per- 
nal  representatives,  a  judgment  was  properly 
adered  on  the  counterclaim  against  both  plain- 
fs  80  far  as  to  be  enforceable  against  the 
m's  property  and  also  a  severiU  judgment 
ainst  the  surviving  partner. 
[Ed.  Note.— For  otber  eaaas,  Bte  Partnerahip, 
BC.  Dig.  i  219.*] 

Appeal  from  Circuit  Court,  Multnomob 
ruiity;  O.  n.  Oantenbeln,  Judge. 
Action  by  W.  H.  Stivers,  administrator 
tb  the  will  annexed  of  J.  H.  Glide,  deceas- 
,  and  another,  against  A.  R.  Byrkett  From 
order  denying  plaintiffs'  motion  to  vacate 
Judgment  on  a  couuterclaim  and  for  leave 
reply,  tbey  appeal.    AfDrmed. 

rbla  Is  an  appeal  from  the  order  of  the 
art  denying  a  motion  to  vacate  a  Judgment 
il  for  leave  to  reply.  J.  H.  Glide  and  J.  H. 
Ida,  Jr.,  partners,  doing  business  as  J.  II. 
ide  &  Son,  at  Sacramento,  Cal.,  on  August 
1906,  commenced  an  action  In  Multnomah 
jnty,  Or.,  against  A.  R.  Byrkett,  to  recov- 
upon  a  promissory  note  the  sum  of  Sl>340, 
Ih  interest.  Thereafter,  on  October  23, 
HS,  plainticr  J.  H.  Glide,  Sr.,  died.  Defend- 
t.  on  October  29,  1906,  answered  the  com- 
Int  by  setting  forth  the  contract  constltnt- 
'  tbe  consideration  for  the  note,  viz.,  that 
Sacramento,  Cal.,  plalntUTs  sold  to  defend- 
:.  to  be  shipped  to  bis  farm  in  tbe  state  of 
isbinston,  IS  bead  of  cattle,  at  the  price 
$100  per  bead,  represented  by  plaintiffs  to 
tienltby,  full-bred,  registered  Shorthorns, 
I  44  sbeep,  represented  to  be  full-bred, 
istered  Shropshlres,  and  not  over  2  years 
for  $340,  certificate  of  such  registration 
be  furnished  by  plaintiffs,  'showing  the 
Igree  of  each  animal,  and  alleged  that  de- 
c3aiit  paid  $800  of  tbe  purchase  price  In 
tie,  wbicb  he  sold  to  plaintiffs,  and  the 


note  In  guestton  was  glvea  as  tbe  balance  of 
the  purchase  price;  that  afterward  defend- 
ant sold  to  plaintiffs  2  heifers  for  $150,  which 
amount  was  to  be  credited  on  the  note ;  that 
after  the  stock  reached  Portland,  Or.,  de 
fendant  ascertained  that  3  bead  of  the  cat: 
tie  were  affected  wltb  tuberculosis,  and  that 
tbe  cattle  were  not  pure-bred  Shorthorns, 
and  many  otber  breaches  of  the  contract  are 
alleged;  and  that  defendant  thereupon  re- 
scinded said  contract,  and  pleads  as  a  coun- 
terclaim various  Items  of  expense  and  dam- 
ages suffered  by  him  In  consequence  of  plain- 
tiffs' breach,  amounting  to  $3,216.59,  together 
with  the  value  of  the  cattle  sold  by  defendant 
to  plaintiffs,  $950— total  $4,166.59;  that,  up- 
on plaintiffs'  refusal  to  receive  the  stock,  be 
sold  It  (or  $2,878.95,  and  credited  tbe  claim 
for  that  amount.  Tbe  answer  was  served 
October  29,  1906,  on  Edwin  Mays,  who  was 
plaintiffs'  attorney  'In  bringing  the  action. 
Afterwards,  on  October  2,  1907,  on  motion 
of  defendant,  Judgment  was  rendered  in  bis 
favor  upon  tbe  pleadings,  for  want  of  a  re- 
ply. On  June  29,  1908,  W.  H.  Stivers,  tbe  ap- 
pointed administrator  with  will  annexed  of 
tbe  estate  of  J.  H.  Glide,  deceased,  filed  a  mo- 
tion, supported  by  affidavits,  asking  to  have 
the  Judgment  set  aside,  which  is  as  follows: 
"Now  come  W.  H.  Stivers,  administrator 
with  will  annexed  of  tbe  estate  of  J.  H. 
Glide,  deceased,  and  J.  H.  Glide,  Jr.,  and 
based  upon  the  annexed  affidavits  and  tbe 
allegations  contained  In  their  proposed  re- 
ply, move  tbe  court  that  tbe  default  judg- 
ment heretofore  entered  against  J.  H.  Glide 
and  J.  H.  Glide,  Jr.,  on  tbe  2d  day  of  Octo- 
ber, 1907,  be  set  aside,  and  that  said  W.  H. 
Stivers,  08  administrator  as  aforesaid,  be 
made  a  imrty  plaintiff  herein,  and  that  tbey 
be  permitted  to  file  a  reply  to  the  various  an- 
swers filed  herein,  which  said  reply  is  ten- 
dered herewith.'.'  Tbe  motion  was  denied 
and  plaintiffs  appeal. 

S.  B.  Huston,  for  appellants.  R.  Mallory, 
for  respond«it 

BAKIN,  J.  (after  stating  the  facts  as 
above).  This  motion  was  made  under  the 
provisions  of  section  103,  B.  &  C.  Comp.,  to 
be  relieved  from  a  Judgment  taken  against 
plaintiffs  through  their  mistake,  inadver- 
tence, sunH-lse,  or  excusable  neglect  The 
facts  set  forth  in  the  affidavit  of  J.  H.  Glide, 
Jr.,  disclose  that  be  knew  a  counterclaim  bad 
been  filed  against  plaintiffs,  but  that  be  did 
not  know  It  was  necessary  to  reply  thereto; 
that  he  received  notice  September  23,  1907, 
that  tbe  trial  of  tbe  cause  bad  beetn  set  for 
October  1,  1907;  that  it  was  impossible  for 
him  to  be  at  Portland,  Or.,  at  such  time, 
for  the  reason  that  litigation  was  pending 
regarding  bis  father's  estate.  But  he  states 
no  facts  from  wbicb  the  court  can  say  that 
it  was  Impossible  for  blm  to  attend  the  trial 
or  send  bis  deposition.    Nor  was  -any  show- 
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log  made  ti>  tbe  court  for  a  postponement  of 
the  trial.  It  appears  from  his  affidavit  that 
be  made  ttae  sales  to  defendant  out  of  which 
this  action  arose,  and  therefore  the  knowl- 
edge of  the  facts,  in  relation  to  the  matters 
being  litigated,  were  within  his  knowledge; 
and,  as  shown  by  the  affidavit  of  John  F. 
Logan,  who,  with  Robert  Qalloway,  w^as  act- 
ing as  attorney  for  plaiutUTs,  J.  H.  Glide,  Jr., 
advised  them  that  the  case,  so  far  as  plaintiff 
was  concerned,  would  go  by  default,  as 
against  the  counterclaim  of  Byrkett  The  af- 
fidavit of  Lizzie  H.  Glide,  widow  of  the  de- 
ceased, and  executrix  of  bis  will,  states  that 
in  March,  190T,  she  was  asked  by  her  attor- 
neys what  should  be  done  in  the  case,  and 
she  advised  Robert  Galloway,  her  attorn^, 
that  she  could  not  obtain  any  further  xmrtic- 
nlars  regarding  the  matter,  and  advised  him 
that,  if  a  settlement  could  not  be  effected,  the 
matter  be  dropped.  Her  affidavit  contains  no 
statement  of  facts  from  which  the  court  can 
Say  that  It  was  imi>os8ible  for  her  to  attend 
to  the  litigation.  Although  she  was  not  ap- 
pointed executrix  of  the  will  until  October 
9,  1907,  yet  the  will  contest  resulted  in  a 
decree  July  80,  1907,  and  an  administrator 
of  the  estate  could  have  been  appointed  in 
Oregon  at  any  time  to  appear  tn  the  action. 
These  conditions  establish  that  It  was  not 
an  abuse  of  discretion  for  the  lower  court  to 
deny  the  motion. 

Coonsel  for  plaintiffs.  In  his  brief,  urges 
that  the  Judgment,  so  far  as  it  relates  to  J. 
H.  Glide,  deceased,  is  void  and  should  be 
vacated,  at  least  as  to  him,  and  the  reply 
filed.  When  a  party  to  an  action  dies  be- 
fore the  litigation  Is  terminated,  the  action 
does  not  abate  If  the  cause  is  one  that  sur- 
vives under  sections  879  and  380,  B.  &  G. 
Comp.  But  the  personal  representative  of 
deceased  should  be  substituted  under  section 
38,  B.  &  C.  Comp.,  which  provides  that  no 
action  shall  abate  by  the  death  of  a  party, 
and,  In  case  of  such  death,  the  court  may,  at 
any  time  within  one  year  thereafter,  on  mo- 
tion, allow  the  action  to  be  continued  for  or 
against  ills  personal  representatives.  Stivers, 
the  administrator  in  this  case,  has  no  stand- 
ing or  right  to  appear  therein  unless  be  ei- 
ther has  l>een  substituted  in  the  action  or 
is  entitled  to  be  substituted,  and  this  is  part 
of  the  relief  he  seeks  by  this  motion  to  va- 
cate, but  his  application  was  not  made  with- 
in a  year  from  the  death  of  his  testator,  and 
comes  too  late.  In  Long  v.  Thompson,  34 
Or.  859,  55  Pac.  978,  it  is  held  that  the  mo- 
tion for  substitution  must  be  made  within 
the  year.  To  the  same  effect  is  Dick  v.  Ken- 
dall, 6  Or.  166.  And  in  Barker  v.  Ladd,  8 
Sawy.  44,  Fed.  Cas.  No.  990,  it  is  held  that 
this  section  38  is  a  statute  of  limitations,  and 
if  the  right  to  move  for  substitution  is  not 
exercised  within  one  year  it  is  taken  away. 
Matter  of  Borsdorff,  17  Abb.  Pr.  (N.  T.)  168, 
171.     Therefore  the  administrator   has   no 


standing  to  ask  for  'substitution  or  to  ttufiy 
In  the  action.  The  death  may  be  suggestr 
ed  by  either  par^,  and  the  motion  should 
be  made  by  the  party  desiring  to  proceed 
with  the  action.  5  Ency.  PI.  &  Pr.  841.  Nei- 
ther the  motion,  uor  the  affidavits,  attacks 
the  Judgment,  because  it  is  void,  nor  is  re- 
lief asked  on  that  ground.  If  the  Judgment 
is  void,  as  to  plaintiff  J.  H.  GUde,  then  it 
cannot  be  enforced  against  the  estate  of 
decedent;  but  it  Is  not  void  as  to  J.  H. 
GUde,  Jr.,  although  it  purports  to  be  a  per- 
soual  Judgment  against  both  plaintiffs,  yet 
as  to  J.  H.  Glide,  Jr.,  and  the  Joint  property, 
it  is  such  an  one  as  is  provided  for  by  sec- 
tion 61,  B.  &  C.  Comp.,  viz.,  that  if  the  sum- 
mons Is  served  on  one  or  more  of  the  de- 
fendants, but  not  all,  in  an  action  upon  a 
Joint  liability.  Judgment  may  be  entered 
against  all  the  defendants  Jointly  liable,  so 
far  only  that  It  may  be  enforced  against  the 
Joint  property  of  all  and  the  separate  prop- 
Mty  of  the  defendants  served.  Although 
Joint  liabilities  are  not  declared  by  our  stat- 
ute to  be  Joint  and  several,  as  In  the  case  in 
Missouri  (Holton  ▼.  Towner,  81  Mo.  SCO),  It 
does,  by  that  section,  provide  for  a  several 
Judgment  as  to  the  defendants  served,  in 
case  there  is  a  Joint  party  over  whom  the 
court  has  not  obtained  Jurisdiction.  That  stat- 
ute win  apply  equally  to  plaintiffs  where  the 
Judgment  is  Obtained  against  them.  In  this 
case  plaintiffs,  being  Jointly  liable  npon  a 
cause  of  action  set  up  In  the  answer,  and 
but  one  of  them  being  subject  to  the  Juris- 
diction' of  the  court.  Judgment  against  that 
one  is  proper. 

There  was  no  error  In  denying  ttae  motion. 
Affirmed. 


(56  Or.  414> 
UMATILIiA  WATER  USERS'  ASS'N  v. 
IRVIN  et  al. 

(Supreme  Court  of  Oregon.    May  81,  1010.) 

1.  CoBPORAnoRS  (I  283*)— Directors— E1.1CC- 
noN — Qualification  of  Voters— Determi- 
nation BY  President— Review. 

Under  B.  &  C.  Comp.  |  5062,  providing  that 
the  president  of  a  corporation  shall  act  as  in- 
spector of  elections  and  certify  who  are  elected 
directors,  the  president  of  a  corporation  for  such 
purpose  is  a  public  officer  having  authority  to 
determine  who  are  eligible  to  vote  for  directorR, 
and  for  an  erroneous  exercise  of  such  power  no 
appeal  lies  to  the  meeting  at  large,  but  only  to 
the  courts. 

[EM.  Note. — For  other  cases,  see  Corporations, 
Dec.  DJg.  I  283.*] 

2.  Corporations  (S  283*)— Election  or  Di- 
RBCTORa — Qualification  of  Stockholdeks 
—Unpaid  Assesskents. 

Where  a  corporation,  including  an  associa- 
tion of  water  users  owning  land  within  a  gov- 
ernment reclamation  project,  had  agreed  to 
collect  an  assessment  levied  by  the  Secretary  of 
the  Interior,  and  the  corporation's  by-laws  also 
provided  for  special  assessments  on  property 
specially  benefited,  the  corporation  had  power 
to  levy  an  assessment  on  its  stockholders  own- 
ing  property    within    the    reclamation    project 
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}ual  to  an  aMeasment  levied  l>7  the  Secretary  of 
16  Interior  and  payable  one  year  before  the  as- 
»8ment  levied  by  the  Secretary  of  the  Interior 
ould  become  delinquent,  and  stockholders  fail- 
ig  to  pay  such  assessment  were  not  entitled  to 
>te  for  directors  under  B.  &  C.  Comp.  i  505& 
roviding  that  a  delinquent  stockholder  iball  not 
t  entitled  to  vote. 

[Eld.  Note.— For  other  cases,  see  Corporations, 
•ec.  Dig.  t  283.*] 
Corporations    (|    289*)  —  OFricERS— "Dk 
Facto  OFFicEa"— "De  Jure  OrFiCMB." 

Technically  speaking,  the  term  "de  facto  of- 
cer"  applies  only  to  a  public  officer,  and  then 
sually  only  to  an  office  having  a  physical  ez- 
itence  and  property.  A  de  facto  officer  must  be 
Qe  publicly  exercising  the  functions  of  an  office, 
ad  actually  in  possession  of  it.  The  ezpres- 
ons  "officer  de  facto"  and  "officer  de  jure"  nave 
1  many  instances  been  applied  to  directors  and 
:her  managing  agents  of  private  corporations, 
at  they  do  not  possess  the  relation  of  officers  to 
,  or  to  the  public;  their  status  being  rather 
jents  of  their  principal. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
ent.  Dig.  S8  1240-1245:    Dec.  Dig.  g  289.* 
For  other  definitions,  see  Words  and  Phrases, 
Jl.  2,  pp.  1845-1861:    vol.  2,  p.  1852.] 

COBPORATIORS  (}  289*)— BOAKD  OF  DlBBOT- 

ORs— De  Facto  Board. 

Where  an  alleged  de  facto  board  of  direct- 
rs  of  a  private  corporation  was  not  in  the  ac- 
ini exercise  of  its  functions,  and  had  not  been 
'onsnized  by  the  public,  or  by  those  having 
>alings  with  the  corporation  as  a  legitimate 
>nrd  of  directors,  and  had  not  been  performing 
jncrally  the  duties  of  a  board  of  directors,  it 
as  not  a  de  facto  board,  and  bad  no  rights. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
ent.  Dig.  H  1240-1245 ;    Dec.  Dig.  (  280.*] 

COSPOBATIONB    (g    283*) — ELECTION    OF    Dl- 

BECTOBS— Withdrawal  by  President. 

Where  the  president  of  a  corporation  acting 
I  inspector  of  election  for  directors  was  violent- 
interfered  with  in  the  discharge  of  bis  duties, 
id  prevented  from  issuing  a  proper  certificate 
'  election,  and  had  reason  to  fear  farther  vio- 
nce  if  he  attempted  to  continue  to  dischaire 
s  duties  in  accordance  with  his  view  of  the 
■vr,  he  was  justified  in  refusing  to  proceed  or 
main  in  attendance. 

r£d.  Note.— For  other  cases,  see  Corporations, 
ec.  Dig.  I  283.*] 

Appeal  from  Circuit  Court,  Umatilla  Coun- 

;   U.  J.  Bean,  Judge. 

Suit  by  the  Umatilla  Water  Users'  Asso- 

itlon  against  H.  T.  Irrin  and  others.    De- 

ee   for  defendants,   and  plaintiff   appeals. 

firmed. 

•Xhis  is  a  suit  brougtit  by  plaintiff  to  enjoin 
vin  and  others  from  acting  as  directors  and 
leers  of  the  plaintiff  corporation, 
^lie  complaint,  among  other  matters,  al- 
ges  tliat  H.  O.  Newport  is  president,  F.  A. 
Ltes,  secretary,  F.  B.  Swayse,  treasurer,  A, 

Crawford,  vice  president;  that  Newport, 

:  Inner,  Yates,  together  with  Crawford  and 

xnmerer  constitute  the  board  of  directors 

such  company  ;-  that  they  were  duly  chosen 

the  regular  stockholders'  meeting  held  at 
srmlston  on  January  9,  1909;  that  on  the 
tb  day  of  January,  1909,  the  directors  above 
xned  elected  Newport,  president,  Crawford, 
;e  president,  Yates,  secretary,  and  Swayze, 
sasurer;  that  they  entered  upon  the  dis- 


cbarge of  the  duties  of  their  respective  offices, 
and  bare  ever  since  and  are  now  In  posses- 
sion and  control  of  the  property,  funds,  and 
records  of  the  corporation,  excepting  such  as 
the  defendant  may  wrongfully  have  collected 
and  obtained  possession  of;  that  at  the  annual 
election  held  by  the  stockholders  on  January 
9.  1909,  H.  T.  Irvln,  president  of  the  corpora- 
tion, presided  as  chairman  of  the  meeting  un- 
til the-  canvass  of  votes  cast  for.  directors 
was  partially  completed.  It  Is  further  al- 
leged, in  substance,  that  after  the  votes  were 
cast  Inrln,  with  the  assistance  of  the  direct- 
ors, fraudulently  proceeded  to  canvass  the 
vote,  and,  with  the  purpose  of  depriving  a 
majority  of  the  stockholders  of  tbeir  choice 
for  directors,  of  declaring  himself  and  C.  S. 
McNanght  elected  directors,  and  of  obtaining 
control  of  the  property  of  the  corporation, 
refused  to  count  or  allow  to  be  counted  a 
large  number  of  votes  which  were  cast  by 
duly  qualified  stockholders;  that  against  the 
will  of  a  large  majority  of  the  stockholders, 
and  against  the  wish  and  demand  of  the  re- 
maining members  of  the  canvassing  board, 
be  undertook  to  close  such  board  before  all 
the  ballots  were  counted,  and  refused  to  fur- 
ther act  as  chairman  of  the  meeting,  declined 
to  continue  the  canvass,  and  left  the  meeting : 
that  the  stockholders  and  directors  thereupon 
chose  a  chnlnnan  pro  tern.,  continued  the 
meeting,  and  proceeded  to  canvass  the  ballots 
and  declare  the  result;  that  thereby  Newport, 
Crawford,  Yates,  Sommerer,  and  Skinner  were 
elected  directors;  that  thereafter  Irvin,  for  the 
purpose  of  depriving  the  duly  eleoted  directors 
and  officers  of  the  control  of  the  corporation, 
and  hindering  them  from  transacting  busi- 
ness with  the  United  States  reclamation  serv- 
ice, certified  that  he,  McNaught,  Sommerer, 
Crawford,  and  Newport  had  been  elected  di- 
rectors; that  about  January  15,  1900,  they, 
with  the  exception  of  Newport,  held  f  pre- 
tended directors'  meeting,  and  alleged  to  elect 
Irvln  president,  McNaught  vice  president, 
Geo.  Upthegrove  secretary,  and  P.  B.  Swayze 
treasurer;  that  ever  since  such  time  the  de- 
fendants Irvln,  McNaught,  and  Upthegrove 
have  feigned  to  be  president,  vice  president, 
and  secretary,  respectively,  of  the  plaintiff 
company;  that  the  defendants  Crawford  and 
Sommerer  have  attended  the  pretended  di- 
rectors' meetings,  and  have  aided  and  as8lst> 
ed  then)  in  tbeir  fraudulent  acts  and  pur- 
poses; that  Upthegrove,  with  Irvin's  help, 
has  falsely  represented  to  the  land  depart- 
ment and  the  reclamation  service  that  he  is 
plaintiff's  secretary;  that  he  is  proceeding, 
and  intends,  to  receive  and  collect  from  the 
stockholders  of  this  corporation  large  sums 
of  money,  due  from  them  to  the  corporation, 
for  shares  of  stock  and  the  assessments  there- 
on, and  will,  if  not  prevented  and  restrained 
by  order  of  this  court,  collect  the  same, 
wrongfully  and  without  authority,  to 'the  ir- 
reparable injury  of  plaintiff,  take  from  nu- 
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merons  persons  stodi  snbscrlptlonB  and  ap- 
plications for  water  rights,  and  do  other 
things  which  can  only  lawfully  be  done  by 
the  duly  elected  and  qualified  secretary  of 
the  corporation ;  that,  by  reason  of  these  false 
and  fraudulent  acts,  stockholders  and  persons 
wishing  to  deal  with  the  corporation  are  hin- 
dered, delayed,  and  their  rights  Jeopardized 
and  rendered  doubtful ;  that  plaintiff  will  be 
prevented  from  collecting  money  due  from 
stockholders  and  applicants  for  water  rights 
and  hindered  from  transacting  business  with 
the  Guited  States  officials,  and  damaged  in 
Tarious  other  matters. 

The  answer  admits  that  Crawford,  Som- 
merer,  and  Newport  are  directors,  and  that 
Swayze  Is  treasurer,  and,  in  effect,  denies 
every  other  all^atlon  of  the  complaint,  ex- 
cept it  admits  that  defendants  are  acting  as 
officers  and  directors,  and  that  they  intend 
so  to  act,  and  .to  collect  money  and  generally 
transact  the  business  of  the  corporation.  De- 
fendants then  allege  that  on  January  9,  1909, 
defendants  Irvln,  McNaught,  Crawford,  Som- 
merer,  and  Newport  were  duly  elected  direct- 
ors, and  that  Irvln,  as  president,  declared 
them  elected,  and  thereafter  duly  certiUed 
the  result,  that  thereafter,  on  notice  legally 
given,  the  defendants  Irvln,  Crawford,  Mc- 
Naught, and  Sommerer  met  as  a  board  of  di- 
rectors, and  elected  Swayze  treasurer,  and 
UpthegTove  secretary;  that  they  have  been 
acting  as  such  officers  ever  since;  that  they 
are  the  duly  qualified  and  acting  officers  of 
the  corporation ;  that  the  officers  of  the  rec- 
lamation service,  the  Secretary  of  the  Interi- 
or, and  the  United  States  Land  Office  at  La 
Grande  have  recognized  the  defendants  as 
the  directors  and  officers  of  the  corporation 
and  transacted  all  business  with  them  as 
such,  and  refuse  to  transact  business  with 
any  other  persons;' that  plalntlft  has  a  plain, 
speedy,  and  adequate  remedy  at  law;  and  that 
a  court  of  equity  has  no  Jurisdiction. 

K.  J.  Slater,  for  appellant.  J.  P.  Winter, 
for  respondents. 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  Plaintiff  in  this  case  disclaims  any 
attempt  to  try  the  title  to  the  offices  claimed 
by  Newport,  Yates,  and  Skinner,  which  for 
convenience  we  shall  designate  as  the  "New- 
port Board"  and  those  claimed  by  Irvln  and 
McNaught,  who,  with  Crawford  and  Sommer- 
er, their  title  being  undisputed,  we  shall  des- 
ignate as  the  "Irvln  Board." 

It  is  contended  that  the  Newport  Board, 
with  Yates  as  secretary,  constitutes  the  de 
facto  oflicers  of  the  corjioratlon,  and  that 
this  suit  Is  merely  to  prevent  persons  claim- 
ing title  to  tiese  offices  from  Interfering  with 
them  In  the  discharge  of  their  duties.  We 
are  cited  to  several  cases  where  persons  in 
the  actual,  physical  possession  of  an  office, 
like  a  clerk's  or  other  office  of  like  character, 
have  invoked  the  aid  of  equity  to  avoid  be- 
ing dispossessed.  Other  cases  are  cited  where 
persons  holding  a  regular  certificate  of  elec- 


tion and  engaged  fn  the  actual  performance 

of  the  duties  of  an  office  have  Invoked  equity 
to  prevent  a  claimant  from  ousting  them  by 
force  pending  proceedings  by  quo  warranto  or 
otherwise.  But  in  this  case  the  officers,, 
whose  tenure  Is  disputed,  are  not  plaintiffs. 
No  member  of  the  Newport  Board  is  in  court 
for  himself,  asking  that  he  be  protected  In 
his  position,  as  director  or  other  officer.  It 
Is  the  corporation  that  asks  the  aid  of  equi- 
ty to  protect  it  from  persons  who,  it  claims, 
are  not  properly  elected,  and  who  are  alleged 
to  be  Interfering  with  Its  regular  or  de  facto 
officers  in  the  discharge  of  their  duties.  Both 
parties  admit  that  the  same  person  is  treas- 
urer, and  plaintiff  does  not  allege  that  money 
collected  by  the  Irvin  Board  is  being  appro- 
priated to  any  improper  purpose  or  to  any 
end  different  from  that  to  which  it  might  be 
applied  if  the  Newport  Board  bad  collected 
it.  Barring  the  confusion  of  having  two  al- 
leged boards  of  directors,  each  claiming  an-  • 
thorlty  to  act  for  the  corporation,  no  injury 
is  shown  to  have  resulted  to  plaintiff  from  de- 
fendants' claim  to  be  the  actual  officers  of 
the  corporation. 

The  cause  of  the  peculiar  situation  In 
which  the  plaintiff  corporation  finds  itself 
arises  primarily  out  of  a  disputed  election  of 
directors  held  on  January  9,  1900.  The 
plaintiff  corporation  Is  an  association  of  land- 
holders within  the  irrigation  district  covered 
by  that  Irrigation  project  of  the  United 
States  reclamation  service  known  as  the 
"Umatilla  Project,"  and  bad  entered  into  a 
contract  with  the  United  States  for  the  col- 
lection and  payment  of  all  charges  agrainst 
Its  stockholders  made  under  the  federal  stat- 
utes for  work  done  by  the  United  States  In 
connection  with  its  system  of  water  sapply. 
Under  some  regulation  of  the  government, 
assessments  are  made  against  Irrigated  lands 
by  units,  each  unit  being  composed  of  lands 
In  a  particular  locality  supplied  by  its  irri- 
gation system  and  presumably  organized 
with  reference  to  the  time  when  water  could 
be  supplied  to  that  locality.  The  Hermlston 
unit  was  the  first  that  the  government  at- 
tempted to  supply  with  water.  The  recla- 
mation authorities  in  the  year  1908  levied  an 
assessment  of  $7  per  acre  upon  the  lands  cm- 
braced  in  the  Hermlston  unit,  which  assess- 
ment, plaintiff  alleges,  would  become  enforcea- 
ble by  foreclosure  on  the  property  on  De- 
cember 1,  1909.  After  this  assessment  had 
been  levied  by  the  Secretary  of  the  Interior, 
and  on  November  10,  1908,  plalntlfTs  board 
of  directors  levied  an  assessment  of  $7  per 
share  on  the  land  embraced  in  the  Hermls- 
ton unit  and  declared  It  due  and  payable  De- 
cember 1,  1908.  At  the  stockholders'  meet- 
ing January  9,  1909,  the  right  of  the  stock- 
holders who  had  not  paid  this  assessment  to 
vote  on  the  election  of  officers  was  challeng- 
ed, and  Irvln,  president  of  the  corporation, 
ruled  that  such  stockholders  conld  not  vote 
and  refused  to  count  their  ballots.  An  ap- 
peal was  taken  from  this  decision,  and,  by  a 
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▼ote  of  the  meeting,  It  was  OTerruIed.  Not- 
withstanding this  action  of  the  meeting,  the 
preeident  refused  to  allow  the  ballots  of  such 
alleged  delinquent  stockholders  to  be  placed 
In  the  ballot  box  or  to  be  counted,  but  count- 
ed only  those  ballots  which  were  cast  by 
stockholders  who  had  paid  their  assessment. 
This  count  would  elect  the  Irvln  Board  of 
Directors  while  a  count  Including  the  ballots 
cast  by  the  alleged  delinquent  stockholders 
would  have  elected  the  Newport  Board. 
There  Is  some  conflict  In  the  evidence  as  to 
what  occurred  subsequent  to  the  count,  but 
we  are  satisfied  that  at  Its  conclusion,  as 
above  stated,  the  president  declared  that  the 
Irvln  Board  was  elected;  sat  down,  and  be- 
gan to  write  a  certificate  of  election.  The 
paper  was  taken  from  him  by  violence,  and 
be  left  the  room,  taking  the  ballot  box  with 
him.  A  mob  followed  him,  and  demanded 
the  box,  and  he  finally  surrendered  It  to  a 
son  of  Mr.  Newport,  who  was  a  deputy  sher- 
iff. The  meeting  then  reorganized,  and  elect- 
ed Mr.  Newport,  who  was  vice  president, 
president  pro  tern.,  and  proceeded  to  recount 
the  vote^  counting  those  ballots  which  had 
been  rejected  by  the  president  Under  this 
count,  the  Newport  Board  was  declared  elect- 
ed, and  Newport,  as  president  pro  tem..  Is- 
sued to  them  a  certificate  of  election.  Irvln 
issued  like  certificates  to  the  Irvln  Board. 
Crawford  and  Sommerer,  who  were  elected 
by  both  parties,  chose  finally  to  act  with  the 
Irvln  Board.  Thereafter  the  Irvln  Board 
elected  Irvln  president  and  Upthegrove  sec- 
retary, and  the  Newport  Board  elected  New- 
port president  and  Yates  secretary.  Both 
boards  elected  Swayze  treasurer,  and  both 
now  claim  to  be  the  genuine  board  of  direct- 
ors of  plaintiff.  We  cannot  agree  with  coun- 
sel for  plaintiff  In  the  contention  that  the 
president  has  no  power  to  decide  who  ere 
eligible  to  vote  for  directors.  On  the  con- 
trary, we  hold  that  he  has  that  power,  and 
that  for  an  erroneous  exercise  of  it  there  is 
no  remedy  except  by  appeal  to  the  courts. 
Section  5062,  B.  &  C.  Comp.,  provides  that 
the  president  of  the  corporation  shall  act  as 
inspector  of  elections  and  certify  who  are 
elected  directors.  For  that  purpose  he  Is  a 
public  officer,  designated  by  a  public  statute, 
and  In  our  opinion  has  the  same  authority  In 
the  matter  of  receiving  and  rejecting  votes 
that  a  judge  or  inspector  of  a  general  elec- 
tion has.  There  is  no  reason  given  for  an 
appeal  from  his  decision  to  a  vote  of  those 
present  and  claiming  a  right  to  vote  that 
could  not  be  urged  in  favor  of  the  same  pro- 
cedure at  a  general  election.  To  permit  such 
an  appeal  to  those  present  and  claiming  the 
right  to  vote  would  In  effect  allow  persons 
to  be  judges  of  their  own  qualifications  and 
place  the  election  of  directors  at  the  mercy 
of  any  body  of  persons  who  saw  fit  to  make 
a  claim,  however  groundless,  of  the  right  to 
participate  In  the  election. 
The  cases  cited  by  counsel  do  not  t>ear  out 


their  contention.  In  the  case  of  In  re  Martin 
(State  V.  Chute)  34  Minn.  135,  21  N.  W.  353, 
there  was  nothing  in  the  law  or  the  charter 
of  the  corporation  designating  who  should 
pass  on  the  eligibility  of  voters,  and  for  that 
reason  it  was  held  that  such  question  was 
for  the  meeting  as  a  whole,  and  that  the 
president  had  no  authority  to  decide  It  The 
court  puts  its  decision  squarely  upon  the 
ground  that  no  provision  bad  been  made  by 
the  charts  or  the  by-laws,  authorizing  the 
president  to  act  as  teller  or  Inspector  or  to 
pass  on  such  questions.  By  Implication,  at 
least,  they  would  seem  to  be  of  the  opinion 
that  with  a  provision  of  the  character  found 
in  our  statute  the  contrary  rule  would  ob- 
tain. In  State  ex  rel.  Ryan  v.  Cronan,  23 
Ner.  437,  49  Pac.  41,  the  court  followed  In 
re  Martin,  supra,  and  for  the  same  reason. 
State  V.  Smith,  15  Or.  98,  14  Pac.  814,  15  Pac. 
137,  386,  was  a  quo  warranto  proceeding 
brought  to  oust  Smith  and  bis  associates  or 
to  prevent  them  from  acting  as  directors. 
No  question  was  there  raised  as  to  the  right 
of  the 'president  to  pass  upon  the  tiiglbllity 
of  a  voter  In  the  first  instance,  but  it  was 
claimed  that,  having  decided  erroneously, 
the  court  would  set  aside  such  decision  on 
quo  warranto,  which  it  did.  In  the  Matter 
of  the  Mohawk  &  Hudson  Railroad  Com- 
pany, 19  Wend.  (N.  Y.)  185,  the  court  held 
that  Inspectors  act  judicially  in  determining 
whether  a  vote  ts  receivable  and  ministerial- 
ly in  receiving  or  rejecting.  In  Common- 
wealth V.  Woelper,  3  Serg.  &  R.  29,  8  Am. 
Dec.  G28,  the  court  say:  "It  is  said  that 
the  Inspectors  are  judges,  and  may  decide 
the  election  as  they  please,  by  the  admlBsion 
or  rejection  of  votes.  Their  office  Is  minis- 
terial ratbeif  than  judicial.  The  charter  de- 
clares who  may  vote,  and  the  Inspectors  are 
bound  by  It  To  be  sure,  they  must  In  some 
cases  exercise  their  judgment,  when  a  ques- 
tion arises  on  the  construction  of  the  char- 
ter. But  so  must  every  ministerial  officer, 
when  a  question  arises  as  to  the  extent  of  his 
powers.  If  an  Inspector  refuses  a  vote,  the 
injured  person  is  not  without  remedy.  The 
decision  of  the  Inspector  may  be  examined 
before  some  competent  tribunal.  This  is  ex- 
emplified In  the  present  prosecution,  the  ob- 
ject of  which  is  to  annul  the  proceedings  of 
the  Inspectors."  It  will  be  noticed  that  the 
court  does  not  deny  the  right  of  the  Inspect- 
or to  decide  in  the  first  instance.  It  points 
out  the  remedy,  an  appeal  to  the  courts,  not 
an  appeal  to  the  meeting.  It  only  holds  that 
the  decision  of  the  inspector  is  not  final. 
The  court,  it  is  true,  used  the  expression 
that  the  duties  of  Inspectors  are  rather  min- 
isterial than  judicial,  and  in  some  respects 
this  Is  correct  His  duties  partake  of  both 
characters  as  pointed  out  in  Matter  of  Mo- 
hawk, etc.,  R.,  supra.  In  the  principal  case 
Justice  Yeates  dissented  from  the  views  of 
his  two  associates,  and  held  tbaf  an  Inspect- 
or was  a  judicial  officer  in  a  broad  sense. 
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Perhaps  the  tmth  lies  between  the  two  ex- 
tremes; an  Inspector  being  a  Judicial  officer 
to  the  extent  that  his  decision  Is  Talld  until 
set  aside  by  some  competent  trlbnnal. 

There  Is  little  evidence  before  us  upon  the 
subject  of  the  correctness  of  the  ruling  of 
the  president  upon  the  qualifications  of  vot- 
ers. Section  6058,  B.  &  O.  Comp.,  In  effect, 
prohibits  a  stockholder  who  Is  delinquent  In 
his  assessment  from  voting.  The  record  in- 
troduced In  evidence  shows  that  an  assess- 
ment due  December  1,  1908,  had  been  levied, 
and  the  evidence  tends  to  show  that  the  sec- 
retary, at  the  time  the  ballot  was  being  tak- 
en, examined  the  corporate  books  and  In- 
formed the  president  who  the  delinquents 
were  and  that  be  refused  to  allow  these 
Btockholdras  to  deposit  their  votes  in  the  bal- 
lot box  or  to  count  them.  We  think  that 
as  the  board  of  directors  have  power  to  levy 
an  assessment  their  action  i£  prima  fade 
regular,  and  that  the  burden  of  proof  is  upon 
plaintiff  to  show  Irregularity.  It  is  claimed 
that  It  la  irregular  and  void  because  prema- 
ture; that  as  the  assessment  levied  by  the 
Secretary  of  the  Interior  upoh  lands  In  the 
Hermlston  unit  was  not  due  or  delinquent 
until  December  1,  1909,  the  Watts:  Users'  As- 
sociation had  no  authority  to  levy  an  assess- 
ment upon  property  In  that  unit  payable  De- 
cember 1,  1908.  The  proceedings  taken  by 
the  Secretary  of  the  Interior  are  not  in  evi- 
dence, nor  hav^  we  been  cited  to  anything  in 
or  outside  of  the  Tecord,  which  tends  to 
show  when  the  government  assessment  ma- 
tures. But,  taking  counsel's  statement  as 
correct,  it  does  not  follow  that  the  plaintiff's 
assessment  should  coincide  In  point  of  time 
with  that  of  the  government  The  situation 
seems  to  be  that  the  plaintiff  association  has 
agreed  with  the  government  to  collect  and 
pay  the  assessment  levied  by  the  government 
by  Itself  levying  one  of  like  amount  upon  its 
own  stockholders.  Considering  the  delays 
Incident  to  collection.  It  might  well  conclude 
to  Institute  proceedings  early  enough  to  have 
the  money  ready  when  the  government  as- 
sessment fell  due,  and,  while  the  time  al- 
lowed for  maturity  of  plaintiff's  assessment 
seems  short,  we  cannot  say  as  a  matter  of 
law  that  It  is  unreasonably  so.  As  to  the 
lack  of  uniformity  of  the  assessment,  we 
have  no  means  of  knowing  what  the  terms 
.of  subscription  of  any  stockholder  of  the 
corporation  may  have  been.  The  subscrip- 
tion contract  is  not  submitted,  nor  have  we 
any  means  of  knowing  whether  other  stock- 
holders outside  the  Hermlston  unit  have 
paid  in  full  for  their  stock,  or  whether,  by 
the  contract,  payments  were  to  be  made  by 
stockholders  in  each  unit  as  the  work  pro- 
gressed. The  by-laws  make  provision  for 
special  assessments  on  property  specially 
benefited,  and,  finding  an  apparently  valid 
assessment  spread  on  the  records  of  the  cor- 
poration by  a  tmanimous  vote  of  the  di- 
rectors, we  are  compelled  to  assume  it  valid 
until  it  Is  affirmatively  shown  to  be  void. 


This  being  the  case,  we  must  hold  tn  this 
proceeding  that  the  president  had  the  au- 
thority to  reject,  and,  so  far  as  the  evidence 
In  this  case  shows,  properly  rejected,  the 
votes  of  the  alleged  delinquent  stockholders, 
that  his  certificates  of  election  to  the  Irvln 
Board  were  properly  Issued,  and  that  they 
are  de  jure  the  officers  of  the  corporation. 
We  are  aware  that  equity  will  not  usually 
Interfere  to  decide  which  of  two  claimants 
is  entitled  to  an  office,  but,  where  the  ques- 
tion arises  as  an  incident  to  some  other  eq- 
uitable matter,  it  is  the  duty  of  the  court 
to  decide  It  The  plaintiff  claims  that  the 
Newport  Board  are  regularly  elected,  and 
the  defendants  claim  the  same  thing  for  the 
Irvln  Board.  No  case  Is  cited  and  none  lias 
been  discovered  where  a  director  of  a  cor- 
poration holding  all  the  evidence  and  indicia 
of  regular  election  has  been  restrained  in 
equity  from  peacefully  exercising  the  duties 
of  his  office  by  one  not  prima  facie  an  of- 
ficer, but  merely  claiming  to  be  a'de  facto 
officer.  Technically  speaking,  the  term  "de 
facto  officer"  applies  to  a  public  officer  only, 
and  then  usually  only  to  an  office  having  a 
physical  existence  and  property.  A  county 
clerk,  a  sheriff,  or  a  mayor  usually  has  a 
place  designated  by  law  for  holding  his  office 
and  books  and  records,  whicb  indicates  to 
the  public  his  authority  to  act  In  the  in- 
terest of  public  peace  and  good  order,  the 
courts  have  wisely  held  that  persons  in  the 
actual  physical  possession  of  such  offices  and 
records  shall,  as  to  third  persons  and  the 
public,  be  recognized  as  such  until  ousted  by 
proper  inrocedure.  But  the  officers  of  a  pri- 
vate corporation  do  not  possess  such  relation 
to  it  or  to  the  public.  Their  status  is  that  of 
agents  of  their  principal.  If  they  are  duly 
elected,  they  are  such  agents,  ~  or.  If  their 
acts  are  recogni;;ed  by  the  cori)oratlon,  they 
may  bind  It,  but,  as  against  the  persons  hav- 
ing the  prima  facie  evidence  of  election,  they 
cannot  assert  any  right,  except  to  ask  phys- 
ical protection  until  the  right  to  the  office  is 
deiidded.  The  Newport  Board  is  not  here 
contesting  in  any  way  the  right  of  the  de- 
fendants to  the  offices  they  assume  to  occu- 
py, and  no  decision  that  we  make  here  is 
binding  upon  them  directly,  and  there  is 
nothing  In  the  evidence  to  show  that  any  act 
of  the  defendants  will  injure  the  corporation. 
Giving  to  the  status  of  the  Newport  Board 
as  broad  a  definition  of  de  facto  officers  as 
the  authorities  recognize,  in  the  case  of  offi- 
cers of  private  corporations,  it  fails  to  reach 
the  standard.  A  de  facto  officer  must  be  one 
publicly  exercising  the  functions  of  an  office 
and  actually  In  possession  of  It  "The  ex- 
pressions 'officer  de  facto'  and  'officer  de 
Jure'  have  in  many  Instances  been  applied  to 
directors  and  other  managing  agents  of  pri- 
vate corporations.  The  expression  'officer  de 
facto'  has  been  used  to  designate  an  agent 
actually  occupying  the  position  claimed  by 
him,  and  exercising  Its  Incidental  powers.  It 
is  sold  that  only   the  rightful   representa> 
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Uvea  of  the  corporation,  under  a  proper  Sec- 
tion or  appointment,  are  officers  de  jure. 
Ihe  use  of  these  expressions  has  been  un- 
fortunate, as  It  has  led  to  confusion  by  rea- 
son of  the  application  of  the  same  terms  to 
government  officers  and  public  officials.  It 
has  sometimes  been  suggested  that  a  de  facto 
officer  of  a  private  corporation  occupies  a 
position  similar  to  that  of  a  de  facto  gov- 
ernment officer,  or  other  public  official.  In 
possession  of  his  office  under  color  of  right 
But  tl)e  two  cases  rest  on  different  princi- 
ples. Directors  and  other  managers  of  a  pri- 
vate corporation  are  merely  agents,  and  the 
corporation  can  be  charged  with  their  acts 
only  in  accordance  with  the  established  doc- 
trines of  the  law  of  agency.  It  Is  clear  that. 
If  a  person  assumes  to  act  as  agent  for  an- 
other without  any  authority,  he  does  not 
thereby  become  the  agent  of  such  person  ei- 
ther in  fact  or  in  law.  An  agency  can  never 
be  created  by  the  act  of  the  agent  alone.  It 
Is  clear,  also,  that  an  appointment  made  by 
another  person,  assuming  to  act  as  agent  for 
the  common  principal,  does  not  bind  the  lat- 
ter unless  the  appointing  agent  had  authori- 
ty. Hence,  If  a  person  assumes  to  act  as 
agent  of  a  corporation  under  an  Informal, 
and  therefore  unauthorized,  appointment  by 
a  superior  agent,  the  corporation  will  not  b« 
responsible  for  the  acts  of  the  person  so 
charged,  unless  by  application  of  the  rules 
discussed  in  the  preceding  sections.  The  va- 
lidity of  acts  perforiped  by  a  public  officer, 
actually  In  the  exercise  of  the  powers  and 
duties  of  the  office  claimed  by  him,  rests  on 
a  distinct  mle  of  law.  In  order  to  secure 
the  peaceful  and  orderly  goTemment  of  the 
community,  the  rule  has  been  established 
that  the  right  of  a  de  facto  public  officer  to 
exercise  the  powers  of  his  office  cannot  be 
Investigated  In  a  collateral  proceeding.  It 
must  be  determined  once  for  all  times  In  a 
direct  proceeding  to  oust  the  officers."  2 
Morawetz  on  Private  Corp.  {  640.  Here 
there  is  no  evidence  showing  that  the  New- 
port- Board  is  In  the  actual  exercise  of  its 
functions,  or  that  it  is  recognized  generally 
by  the  public  or  by  those  having  dealings 
with  the  corporation,  as  a  legitimate  board 
of  directors,  or  that  it  is  performing  general- 
ly the  duties  of  a  board  of  directors.  On  the 
contrary,  it  appears  that  the  Secretary  of 
the  Interior  and  the  United  States  reclama- 
tion service,  with  whom  a  great  portion  of 
the  business  of  the  corporation  is  transacted, 
refuse  to  recognize  it  and  transact  business 
wholly  with  the  Irvln  Board,  and  that  such 
board  is  actually  engaged  in  collecting  funds 
and  performing  the  business  of  the  corpora- 
tion. It  is  true  that  the  secretary  of  the 
Newport  Board  refuses  to  turn  over  the 
books  and  the  seal  of  the  corporation  to  the 
Irvin  Board,  but  the  possession  of  the  seal 
and  the  old  books  by  him  does  not  make  the 
members  of  the  Newport  Board  de  facto  di- 


rectors, and,  so  far  as  it  appears  from  the 
testimony,  their  secretary  is  the  only  person 
who  recognizes  them  as  officers. 

There  Is  no  such  general  recognition  of 
the  Newport  Board  as  would  entitle  them  to 
claim  as  officers  de  facto  even  under  the 
liberal  rule  held  In  respect  to  public  offices. 
An  officer  de  facto  is  defined  to  be  "one  who 
has  the  reputation  of  being  the  officer  he 
assumes  to  be  In  the  exercise  of  the  func- 
tions of  the  office,  and  yet  is  not  a  good  of- 
ficer In  point  of  law."  Barlow  v.  Stanford, 
82  111.  298;  Parker  v.  Kett,  1  Ld.  Raym. 
658.  "A  mere  claim  to  be  a  public  officer, 
and  exercising  the  office,  will  not  constitute 
one  an  officer  de  facto.  There  must  be,  at 
least,  a  fair  color  of  right;  or  an  acqui- 
escence by  the  public  In  his  official  acts  so 
long  that  he  may  be  presumed  to  act  as  an 
officer  by  right  of  appointment  or  election." 
Brown  v.  Lunt,  37  Me.  423.  All  the  authori- 
ties seem  to  agree  that  a  certain  degree  of 
notoriety  and  recognition  by  the  public  and 
persons  having  business  relations  with  the 
office  are  necessary  to  constitute  cme  a  de 
facto  officer,  and  these  are  practically  absent 
in  this  case.  So  far  as  disclosed  by  the  evi- 
dence, the  Irvln  Board  Is  the  one  which  is 
recognized  by  the  great  majority  of  interests 
having  business  with  the  corporation,  while 
the  claim  of  the  Newport  Board  rests  on  the 
fact  that  the  former  secretary  holds  posses- 
sion of  the  old  records  and  old  seal.  The 
subsequent  action  of  the  meeting  In  electing 
a  president  pro  tern,  and  recounting  the  bal- 
lots had  no  effect  upon  the  election.  The 
president,  who  Is  the  person  designated  by 
law  to  make  the  count  and  declare  the  re- 
sult, had  acted  and  was  violently  Interfered 
with  in  the  discharge  of  his  duties.  He 
might  reascxiably  have  expected  further  vio- 
lence If  he  had  attempted  to  continue  to  dls- 
cliarge  them  in  accordance  with  his  ideas  of 
the  law.  Under  the  circumstances, ,  be  was 
Justified  In  refusing  to  further  preside  or  re- 
main in  attendance,  and  we  cannot  hold  that 
those,  whose  violent  acts  caused  him  to 
vacate  his  office  as  inspector,  could  take  ad- 
vantage of  their  own  lawless  conduct  to  re- 
organize the  meeting  and  recount  the  votes. 

We  agree  with  the  court  below  in  fludlng 
that  the  Newport  Board,  so  far  as  dlscloseii 
by  the  evidence  In  this  case,  are  neither  de 
facto  nor  de  Jure  directors.  The  decree  of 
the  circuit  court  Is  affirmed. 

(U  Cal.  Ji  117) 

In  re  OVERTON'S  ESTATE.     (Civ.  609.) 

(Court  of  Appeal,  Third  District,  California. 
April  1,  1910.) 

1.  bxkcutors  and  administrators  (§  197*)— 
Allowance  to  Widow  —  Discontinuance 
or  Allowance— Appeal. 

Under  Code  dv.  Proc.  {  1466,  requiring 
the  court  to  make  a  reasonable  allowance  for 
the  widow  out  of  a  decedent's  estate,  and  pro- 
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▼idioK'that,  wh«n  00  made,  the  order  becomes 
a  final  Judgment  in  her  favor  for  that  amount, 
and  section  963,  aubd.  3,  giving  an  appeal  from 
an  order  againat  or  in  favor  of  setting  apart 
property  or  mailing  an  allowance  for  a  widow 
or  dbild,  no  appeal  lies  from  an  order  discon- 
tinning  an  allowance  to  a  widow. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  |  197.*] 

2.  Appeal,  and  Ebbob  (§  !•)— Right  to  Ap- 
PKAi/— Origin. 

The  right  to  appeal  comes  from  the  stat- 
ute, and  not  from  any  unauthorized  action  of 
the  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  IS  1-4 ;   Dec.  Dig.  {  1.*] 

3.  Executors  and  AD^fINISTRAT0R8  (J  197*)— 
Allowance  to  Widow. 

Under  Code  Civ.  Proc.  |  14C6,  requiring 
the  court  to  make  reasonable  allowance  for  the 
widow  out  of  a  decedent's  estate,  where  the 
court  retained  its  power  over  the  order  by  the 
provision,  "until  the  further  order  of  this 
court,"  it  was  its  duty  and  within  its  power, 
on  proper  showingi  to  reduce  or  discontinue'  the 
allowance. 

[EM.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  |  197.*] 

Appeal  from  Superior  Court,  Butte  Coun- 
ty;  John  K  Gray,  Judge. 

In  the  matter  of  the  estate  of  Agrlppa  L. 
Overton,  deceased.  From  an  order  discon- 
tinuing her  allowance,  the  widow  of  decedent 
appeals.     Appeal   dismissed. 

Park  Ilenshaw,  for  appellant.  Elcbard 
White  and  Lon  Bond,  for  respondent 

CHIPMAN,  P.  J.  On  June  1,  1908,  the  su- 
perior court  made  an  order  allowing  the  sur- 
▼iTlng  widow  $50  per  month  from  the  datd 
of  the  death  of  decedent  for  her  maintenance 
and  support  "and  to  continue  until  the  fur- 
ther order  of  this  court"  On  November  28, 
1908,  H.  L.  Overton,  on  behalf  of  himself  and 
certain  other  children  and  heirs  at  law  of 
deceased,  devisees,  and  legatees  of  the  will 
of  decedent  filed  a  petition  praying  for  the 
discontinuance  of  said  allowance.  On  De- 
cember 1,  1908,  the  petition  came  on  to  be 
heard,  and  the  court  on  that  day  made  an 
order  granting  the  petition  "discontinuing 
any  family  allowance  to  the  said  widow  in 
said  estate."  The  widow  appeals  from  this 
order  on  the  ground,  as  stated  in  her  brief, 
that  under  section  1466,  Code  Civ.  Proc,  tho 
court  "must  make  such  reasonable  allowance 
out  of  the  estate  for  the  widow,"  etc.,  and 
that,  when  so  made,  the  order  "becomes  a 
final  Judgment  In  her  favor  for  that  amount" ; 
that,  no  appeal  having  been  taken  from  that 
order  and  the  time  for  appeal  having  passed, 
the  power  of  the  court  over  its  order  was  at 
an  end  and  "the  superior  court  was  without 
Jurisdiction  to  review  the  order." 

Respondent  makes  the  polut  that  the  or- 
der is  not  appealable,  which  we  think  is  well 
taken.  Subdivision  3,  §  963.  Code  Civ.  Proc., 
gives  an  appeal  from  an  order  "against  or  In 
favor  of  setting  apart  property,  or  making  an 
allowance  for  a  widow  or  child."    No  appeal 


is  given  from  an  order  discontinuing  an  al- 
lowance. If  the  court  was  without  Jurisdic- 
tion to  make  the  order  complained  of.  Its 
power  could  be  tested  by  certiorari,  but  not 
by  appeal.  Coda  Civ.  Proc.  {  IOCS.  Appel- 
lant attempts  to  meet  the  point  by  the  sug- 
gestion that,  as  the  effect  of  the  order  is  to 
deprive  her  of  the  allowance,  it  is  equivalent 
to  an  order  refusing  to  grant  an  allowance. 
We  cannot  so  understand  the  Code  section. 
It  refers  to  the  original  order  granting  or  re- 
fusing the  allowance  prayed  for.  In  analo- 
gous cases  the  Supreme  Court  has  denied 
the  appealability  of  such  orders  as  the  one 
here.  In  Estate  of  Smith,  51  Cal.  563,  an 
appeal  from  an  order  refusing  to  set  aside 
an  order  of  sale  (an  appealable  order)  was 
dismissed.  Like  action  was  taken  in  Estate 
of  Duune,  53  Cal.  031,  where  the  order  ap- 
pealed from  was  an  order  setting  aside  a 
former  order  allowing  an  account  So,  also, 
In  Estote  of  Hlckey,  121  Cal.  378,  53  Pac. 
818,  where  the  order  appealed  from  vacated 
a  prior  order  settling  a  final  account  Like- 
wise, so  held  In  Estate  of  Cahlll,  142  Cal. 
028,  76  Pac.  383,  where  the  order  appeale<1 
from  was  an  order  refusing  to  vacate  an  or- 
der setting  apart  a  homestead. 

It  is  not  a  sufficient  answer  to  the  motion 
to  dismiss  the  appeal  that  the  lower  court 
had  no  authority  to  make  the  order  appealed 
from.  The  right  to  appeal  comes  from  the 
statute,  and  not  from  any  unauthorized  ac- 
tion of  the  court  Harper  v.  Hildreth,  99 
Cal.  265.  33  Pac.  1103. 

The  court  retained  Its  power  over  the  or- 
der by  the  provision  "until  the  further  or- 
der of  this  court"  Upon  proper  showing  it 
became  Its  duty,  and  it  was  within  Its  power, 
to  reduce  or  discontinue  the  allowance.  Es- 
tate of  Montgomery,  60  Cal.  618;  In  re 
Stevens,  83  Cal.  322,  326,  23  Pac.  379,  17 -Am. 
St  Rep.  2S2;  Estate  of  Freud,  131  Cal.  667, 
074,  63  Paa  1080,  82  Am.  St  Rep.  407.  See 
Cahill  V.  Superior  Court,  145  Cal.  42,  78 
Pac.  467;  Bjell  ▼.  BeU,  2  Gal.  App.  338,  341, 
83  Pac.  814. 

The  appeal  la  dismissed. 

We  concur:     HART,  J.;    BURNETT.  J. 


(U  Cal.  A.  108) 
WAYMAN  INV.  CO.  v.  WESSINGER  & 
WAGNER.     (Civ.  714.) 

(Court   of   Appeal,    First    District    California. 

March  30.  1910.     Rehearing  Denied   April 

28,   1910;     Denied    by    Supreme   Court 

May  26,  lOTO.) 

1.   CONTBACTS    (S    138*)— INVALIDITT— ItLEaAI, 

Consideration— Violation  of  Law. 

A  contract  founded  on  an  illegal  consid- 
eration, or  having  for  its  purpose  a  violation 
of  law,  is  void  and  may  not  be  enforced. 

fEJd.  Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  fS  681-700;   Dec.  Dig.  §  138.*] 
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2.  IiUto;>oxD  ARD  Tenant  (|  4*)  — Lkass  — 
IiXBOALiTT— Right  to  Sub  fob  Rent. 

The  leasinx  and  giyioK  possession  for  an 
asreed  rental  of  a  building,  originally  construct- 
ed in  violation  of  an  ordinance  establishing  fire 
limits  and  regulating  construction  of  buildings, 
does  not  involve  anjr  violation  of  law  so  as 
to  render  the  lease  void  and  unenforceable. 

[Ed,  Note.— For  other  casei,  bm  Landlord  and 
Tenant,  Dec.  Dig.  I  4.*1 

3.  CoNTBACTS    (§    7*J—Enfobcement— Effect 
OF  Violation  of  Law. 

That  property  has  been  acquired  in  viola- 
tion of  some  law  does  not  rob  it  of  its  character 
as  such,  nor  prevent  its  becoming  the  subject 
of  legitimate  contracts  which  may  be  enforced 
in  courts  of  law. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  7.*) 

4.  CoNTBACTs  (5  13T*)—ENP0BcmJENT— Effect 
OF  Violation  of  Law. 

Though  illegal  features  are  indirectly  con- 
nected with  the  transaction  involved  in  a  suit, 
plaintiff  may  recover  if  his  cause  of  action  is 
otherwise  legitimate,  and  he  can  make  out  his 
case  without  aid  of  the  illegal  agreement;  the 
test  being  whether  he  requires  such  aid  to  es- 
tablish bis  case. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i§  701-712 ;  Dec.  Dig.  S  137.*] 

Appeal  from  Superior  Court,  City  and  Coun- 
ty of  Ban  Francisco;  Ja8.  M.  Troutt,  Judge. 

Action  by  the  Wayman  Investment  Compa- 
ny against  Wesainger  &  Wagner,  executors. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

Sterling  Carr,  for  appellants.  3.  M.  &  H. 
Lk  Rothcbild,  for  respondent 

HALL,  J.  Appeal  from  Judgment  in  favor 
of  plaintiff  for  the  sum  of  $300,  rental  for 
certain  premises  leased  by  plaintiff  to  defend- 
ants by  a  written  lease.  The  lease  was  exe- 
cuted in  September,  1906,  and  the  defendants 
entered  into  possession  of  the  demised  prem- 
ises, and  have  ever  since  continued  in  pos- 
session, but  refuse  to  imy  the  agreed  rental 
falling  due  March  12,  1008,  solely  upon  the 
ground  that  the  building  which  they  leased 
and  the  possession  of  which  they  have  en- 
Joyed,  and  apparently  still  retain,  was  erect- 
ed in  violation  of  the  provision  of  the  ordi- 
nance establishing  fire  limits  and  regulating 
the  construction  of  buildings. 

It  is  contended  by  appellant  that,  becanse 
the  erection  of  the  building  was  a  violation 
of  such  ordinance  punishable  by  a  fine,  the 
consideration  for  the  contract  of  lease  be- 
tween plaintiff  and  defendants  was  Illegal, 
and  the  contract  in  consequence  void.  That 
a  contract  founded  upon  an  illegal  considera- 
tion, or  having  for  its  purpose  a  violation  of 
the  law,  is  void  and  may  not  be  enforced  can- 
not be  denied.  Such  are  the  cases  cited  by 
appellant.  But  to  the  proposition  that  the 
leasing  and  giving  possession  of  a  building, 
originally  Illegally  constructed,  for  an  agreed 
rental  Inyolves  any  violation  of  law,  we  can- 
not agree.  The  ordinance  does  not  in  terms 
prohibit  the  leasing  of  such  a  bnildlng,  and 


the  lease  in  this  case  was  for  bo  fll^al  pur- 
pose. 

This  case  is  analogons  to  Sharp  v.  Taylor, 
41  Eng.  Rep.  1153,  22  Eng.  Ch.  801.  The  ac- 
tion was  for  an  accounting  between  Joint 
owners  of  an  American  vessel.  The  owners 
were  British  subjects,  and,  in  violation  of  an 
act  of  Parliament,  'had  caused  the  vessel  to 
be  registered  In  the  name  of  an  American 
owner  in  order  that  she  could  be  used  in  com- 
merce between  American  and  British  ports. 
The  Lord  Chancellor  said:  "The  nest  point 
is  that  plaintiff's  claim  is  in  violation  of  the 
English  ship  registry  acts.  •  •  •  But  the 
answer  to  the  objection  appears  to  me  this: 
That  the  plaintiff  does  not  ask  to  enforce  any 
agreement  adverse  to  the  provision  of  the  act 
of  Parliament.  He  is  not  seeking  compensa- 
tion and  payment  for  any  illegal  voyage;  that 
matter  was  disposed  of  when  Taylor  received 
the  money;  and  the  plaintiff  is  now  only  seek- 
ing for  payment  of  his  share  of  realized  prof- 
its. The  violation  of  the  law  suggested  was 
not  any  fraud  upon  the  revenue,  or  omission 
to  pay  what  might  be  due,  but,  at  most,  an 
evasion  of  a  parliamentary  provision  sup- 
posed to  be  beneficial  to  the  shipowners  of 
this  country,  an  evil,  if  any,  which  must  re- 
main lhe.same  whether  the  freight  be  divided 
between  Sharp  and  Taylor,  according  to  their 
shares,  or  remain  altogether  in  the  hands  of 
Taylor." 

So  in  the  case  at  bar  the  violation  of  the 
ordinance  had  been  accomplished.  The  evil 
had  been  done  before  the  lease  was  executed. 
It  was  perhaps  within  the  power  of  the  mu- 
nicipality to  cause  the  building  to  be  re- 
moved. But  until  this  was  done  it  remained 
the  property  of  plaintiff,  and  defendants  cer- 
tainly had  no  right  to  take  and  enjoy  the  pos- 
session thereof  under  a  lease  and  not  be 
bound  by  the  terms  thereof.  A  different  ques- 
tion would  be  presented  If  the  action  was  by 
the  builder  to  recover  for  having  constrncted 
the  building ;  but  to  permit  the  defendants  in 
this  case  to  take  and  enjoy  the  possession  of 
plaintiff's  building  without  paying  therefor 
as  they  agreed  would  be  to  encourage  the 
grossest  breach  of  fair  dealing  in  the  business 
world.  McDonald  v.  Lund,  13  Wash.  412,  43 
Pac.  348.  The  mere  fact  that  certain  prop- 
erty has  been  acquired  in  violation  of  some 
law  does  not  rob  it  of  its  character  of  prop- 
erty, nor  prevent  it  from  being  the  subject  of 
legitimate  contracts  which  may  be  enforced  In 
courts  of  law.  Roselle  v.  Beckemelr,  134  Mo. 
380,  35  S.  W.  1132;  Andrews  v.  New  Orleans, 
etc.,  Ass'n,  74  Miss.  3C2,  20  South.  837,  60 
Am.  St.  Rep.  509;  Minnesota,  etc.,  Co.  v. 
Whltebreast,  etc.,  Co.,  56  111.  App.  248;  Brooks 
V.  Martin,  69  U.  S.  70.  17  L.  Ed.  732;  Plant- 
ers' Bank  v.  Union,  83  D.  S.  483,  21  L.  Ed. 
473.  "Although  there  may  be  some  illegal 
features  Indirectly  connected  with  a  transac- 
tion Involved  in  a  suit,  yet  the  plaintiff  may 
recover  If  his  cause  of  action  Is  otherwise  le- 
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gldmate,  and  he  can  make  oat  hla  case  witb- 
ont  calling  to  hU  aid  the  Illegal  agreement. 
The  teet  of  whether  the  demand  can  be  en- 
forced at  law  Is  whether  the  plaintiff  requires 
the  aid  of  the  illegal  contract  to  establish  his 
case."  Minnesota  Lumber  Co.  ▼.  Whltebreaet 
Coal  Co.,  supra. 

The  contract  relied  upon  by  the  plaintiff 
In  this  case  was  entirely  Independent  of  and 
had  no  connection  with  the  violation  of  the 
ordinance  involved  in  the  construction  of  the 
building.  It  is  a  matter  of  the  history  of 
San  Francisco  that  after  the  great  Are  of 
April,  190G,  by  tadt  consent  of  the  public  au- 
thorities property  owners  were  allowed  to 
construct  buildings  within  the  fire  limits  with- 
out regard  to  the  fire  ordinance.  It  was  the 
only  practicable  method  of  providing  facili- 
ties whereby  thousands  of  citizens  might  re- 
sume useful  and  necessary  business  and  call- 
ings. These  defendants  having  availed  them- 
selves of  one  of  such  buildings  to  conduct 
their  legitimate  business.  It  would  be  a  per- 
version of  Justice  for  a  court  of  law  to  sanc- 
tion their  evasion  of  the  payment  of  the 
agreed  rent  We  do  not  think  the  law  re- 
quires it 

The  Judgment  is  affirmed. 

We  concur:  COOPER,  P.  J.;  KERRI- 
GAN, J. 

(13  Cal.  A.  lU) 

KIBFHARER  LUMBER  CO.  v.   CONSOLI- 
DATED LUMBER  CO.     (av.  768.) 
(Court  of  Appeal,  Second  District  California. 
March  31,  1910.) 

Patmbnt  (f  85*)— Overpayment— Recovebt. 
Within  a  territory,  the  retail  lumber  busi- 
ness of  which,  as  between  defendant  a  whole- 
sale lumber  company,  and  N..  a  retail  lumber 
'company,  was  allotted  to  N.,  a  sale  to  a  third 
person  was  made  by  one  who  was  president  of 
N.  and  sales  agent  of  defendant.  The  trans- 
action was  treated  between  N.  and  defendant  as 
a  retail  sale,  and,  while  the  shipment  was 
direct  to  the  customer,  the  charge  was  made  to 
N.  The  sale  to  the  customer  was  made  at  less 
than  the  regular  rate,  and,  in  ignorance  of  this 
fact  the  N.  Company  paid  defendant's  bill 
which  was  at  the  regular  rate.  Held,  that  N. 
was  entitled  to  reimbursement  from  defendant 
for  the  excess  thus  paid  to  defendant  through 
itM  error  in  malcing  out  the  bill :  the  contract 
(tf  sale  being  really  a  sale  to  N.  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  It  272-281,  836;   Dec.  Dig.  |  85.») 

Appeal  from  Superior  Court  San  Bernar- 
dino County ;  Benjamin  F.  Bledsoe,  Judge. 

Action  by  the  Kiefhaber  Lumber  Company 
against  the  Consolidated  Lumber  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

W.  W.  Mlddlecoff,  H.  M.  Willis,  and  Percy 
R.  Wilson,  for  appellant  B.  C.  Campbell,  for 
respondent 

ALLEN,  P.  J.  The  facts  as  found  by  the 
court  are  these:    Defendant,  a  corporation. 


was  engaged  In  the  wholesale  lumber  busi- 
ness at  Los  Angelea  The  Newport  Lumber 
Company,  a  corporation,  was  engaged  in  tha 
retail  lumber  business  at  Redlands  in  San 
Bernardino  county.  The  principal  amount 
of  the  capital  stock  of  the  latter  company 
was  owned  by  the  former.  The  defendant 
company  sold  to  the  Newport  Company  a 
bill  of  lumber  which  was  by  the  defendant 
shipped  directly  to  the  consumer,  but  charged, 
under  a  business  arrangement  existing  t>e- 
tween  the  two  corporations,  to  the  Newport 
Company.  In  billing  the  lumber  to  the  New- 
port Company,  a  charge  of  $446.29  in  excess 
of  the  contract  price  at  which  the  lumber 
was  sold  appeared.  The  Newport  Company, 
without  discovering  such  error,  paid  to  de- 
fendant the  amount  of  the  bill  as  rendered 
to  defendant  Thereafter,  the  Newport  Com- 
pany sold  and  assigned  to  plaintiff  its  claim 
on  account  of  such  excess  payment  so  made 
by  mistake,  no  part  of  which  has  ever  been 
repaid.  The  court  rendered  Judgment  in  fa- 
vor of  plaintiff,  from  which  Judgment  and 
an  order  denying  a  new  trial  defendant  ap- 
peals. 

The  issues  presented  by  tlie  pleadings  in- 
volve not  only  the  fact  of  sale  and  delivery 
of  the  lumber  as  found  by  the  court  but  the 
payment  of  the  sum  through  mistake,  as  well 
as  the  assignment  of  the  claim,  if  any  exist- 
ed. An  affirmative  defense  was  presented  by 
defendant's  answer,  to  the  effect  that  any 
claim  on  account  of  overcharge  In  the  trans- 
action was  not  included  In-  the  sale  and  as- 
signment of  the  assets  of  such  company  to 
plaintiff.  The  court  found  against  defend- 
ant as  to  each  and  all  of  the  allegations  of 
its  answer.  The  spedflcatlons  of  error  all 
relate  to  the  insufficiency  of  the  evidence  to 
support  the  various  findings. 

Considering  the  findings  with  reference  to 
the  sale  and  the  fact  that  an  error  existed 
in  the  billing  of  the  lumber,  we  find  evidence 
in  the  record  tending  to  show  that  one  Nof- 
ziger,  the  active  agent  in  the  contract  of  sale 
on  behalf  of  the  lumber  company,  was  the 
president  of  the  Newport  Company,  as  well 
as  the  sales  agent  of  the  defendant,  but  the 
retail  lumber  business  in  Redlands  and  vicin- 
ity as  between  the  two  corporations  had  beoi 
allotted  as  territory  in  which  the  Newi>oit 
Company  was  to  carry  on  its  retail  business ; 
that  the  material  connected  with  the  contro- 
versy had  been  contracted  by  Nofziger  at  a 
fixed  price  less  than  the  listed  retail  price 
at  which  lumber  was  billed  to  the  Newport 
Company,  and,  notwithstanding  the  direct 
shipment  to  the  consumer,  the  transaction 
was  treated  between  the  two  corporations  as 
a  retail  sale  in  the  territory  of  the  Newport 
Company,  and,  in  keeping  with  their  business 
transactions,  the  charge  by  defendant  was 
made  directly  to  the  Newport  Company  and 
the  Newi)ort  Company,  In  Ignorance  of  the 
contract  made  with  the  consumer,  credited 
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the  defendant  with  the  list  price,  and  charged 
the  consumer  therewith.  After  payment  by 
the  Newport  Company  to  defendant,  the  New- 
port. Company  ondertook  to  collect  the 
amount  of  the  hill,  when  the  error  was  dis- 
Govered,  and  Nofsiger,  admitting  the  mistake, 
directed  the  Newport  Company  to  credit  the 
coDsnmer  with  the  excess  above  the  contract 
price  and  charge  back  to  the  Consolidated 
Company  the  amount  of  such  error,  and  a 
settlement  was  made  by  the'  Newport  Com- 
pany with  the  consumer  accordingly. 

We  think,  under  the  circumstances  nar- 
rated, the  Newport  Company,  being  in  a 
sense  a  collection  agency  for  the  defendant, 
could  only  be  held  chargeable  with  the  actual 
contract  price  of  the  material  shipped  to  the 
consumer,  and  having  no  knowledge  of  the 
error,  and  being  restricted  in  the  amount  of 
its  collection  from  the  consumer  to  the  actual 
contract  price,  was  entitled  to  reimbursement 
from  the  defendant  of  the  amount  of  such  er- 
ror occasioned  by  defendant's  act  The  con- 
tract, under  the  circumstances,  was  correctly 
interpreted  by  the  trial  court  as  a  sale  to  the 
Newport  Company.  The  written  bill  of  sale 
subsequently  made  by  the  Newport  Company 
to  the  plaintiff  comprehended  a  transfer  of 
all  of  its  assets,  Including  this  claim  against 
defendant 

Treating  the  amendment  to  defendant's  an- 
swer, in  which  is  alleged  the  mistake  in  the 
bill  of  sale,  as  a  pleading  sufficient  to  raise 
an  Issue  entitling  defendant  to  a  correction 
thereof,  the  court  determined  that  it  was  not 
satisfied  that  such  mistake  existed,  and 
found  against  the  defendant  in  relation  there- 
to, and  from  the  evidence  the  court  was  war- 
ranted in  such  finding. 

The  record  presents  a  case  which.  In  our 
opinion,  demands  upon  the  part  of  defendant 
that  it  reimburse  the  assignee  of  the  Newport 
Company,  plaintiff  herein,  to  the  extent  of 
the  error  so  occasioned  by  the  Consolidated 
Company ;  and  we  find  no  error  In  the  record 
warranting  a  reversal  of  the  Judgment  or  of 
the  order,  and  the  same  are  afllrmed. 

We  concur:     SHAW,  3. ;    TAOGART.  J. 


(U  Cid.  A.  W) 

ROSS  V.  FRANK.     (Civ.  649.) 

(Court  of  Appeal,  Flnt  District  California. 

March  24,  1910.) 

1.  Saues  (I  72*)— Contract— CoNSTBucmoN— 
"Orchard  Run"— "Test  Accepted  at  63." 
Plaintiff  contracted  to  sell  all  the  prunes 
on  his  trees,  estlmnted  at  35  tons,  more  or 
less,  the  contract  reciting:  "For  prunes  running 
orchard  run  (60  to  the  pound)  when  dried,  $95 
per  ton  (with  variations  of  $1.(X)  per  point  up 
or  down).  All  prunes  to  be  good  merchantable 
quality.  Test  accepted  at  53."  The  words  in 
parentheses  were  erased  when  the  contract  was 
execnted.  Held,  that  by  the  words  "orchard 
run"  was  meant  all  the  prunes  in  the  orchard, 
without  reference  to  size  in  grading,  and  the 
phrase  "Test  accepted  at  53"  meant  that  the 


prunes  had  been  tested  and  accepted,  and  tliat 
the  result  was  53  to  the  pound,  and  did  not 
mean  that  defendant  should  be  liable  only  for 
such  prunes  as  conformed  to  the  test. 

[Ed.  Note.— For  other  cases,  see  'Sales,  Cent 
Dig.  iij  197-202 ;   Dec.  Dig.  S  72.*] 

2.  Sales  (i  181*)  —  Contbaot  —  ESvidbnce  to 

Aid  Construction. 

Under  a  contract  for  the  sale  of  prunes,  evi- 
dence held  to  show  that  the  parties  intended  the 
prunes  to  be  taken  as  they  came  from  the  or 
chard,  and  that  defendant  had  tested  the  prunek 
and  accepted  them  at  the  test  made. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent. 
Dig.  I  488 ;   Dec.  Dig.  {  181.*] 

Appeal  from  Superior  Court  Santa  Clara 
County;   M.  H.  Hyland,  Judge. 

Action  by  J.  W.  Ross  against  (3eorge  Frank, 
doing  business  under  the  firm  name  of  Frank 
&  Co.  Judgment  for  defendant,  and,  from 
an  order  denying  plalntltTs  motion  for  a  new' 
trial,  be  ai)peals.    Reversed. 

Walter  O.  Fitzgerald  and  John  P.  Fitzger- 
ald, for  appellant  Will  M.  Beggs.  for  re- 
spondent. 

COOPER,  P.  X  This  action  was  brought 
by  plaintiff  to  recover  a  balance  claimed  to 
be  due  for  his  crop  of  prunes  for  the  year 
1905  sold  and  delivered  to  defendant.  The 
defendant  recovered  Judgment,  and  this  ap- 
peal is  by  plaintiff  from  the  order  denying 
his  motion  for  a  new  trial. 

It  Is  conceded  that  the  findings  of  the  court 
and  the  Judgment  are  the  result  of  the  con- 
struction given  by  the  trial  court  to  the  writ- 
ten contract  for  the  sale  of  the  prunes  which, 
with  the  erasures  and  interlineations,  is  as 
follows : 

"H.  C.  Newby,  Purchasing  Agent  Gllroy, 
R.  D.  26,  and  Coyote.  Cal.  Prune  Purchasing 
Contract  Made  In  Duplicate.  No.  70.  OlI- 
roy.  Rural  26  Cal.,  Sept  7,  19 — .  This  con- 
tract made  and  entered  into  the  above  date 
by  and  between  J.  O.  Ross  and  H.  C.  Newby 
of  Santa  Clara  County,  Cal.  Witnesseth: 
That  for  and  in  consideration  of  the  sum  of 
One  (1.00)  dollars  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  the  said 
Ross  has  sold  to  the  said  H.  C.  Newby,  and 
said  H.  C.  Newby  has  bought  of  the  said  Rosa 
all  of  the  French  prunes  now  on  the  trees  or 
being  picked  and  dried  from  the  Ross  Or- 
chard on  the  Soap  Lake  Road  at  Prunedale, 
estimated  at  about  35  tons  more  or  less  when 
dried,  on  the  following  terms  and  conditions : 
Terms,  cash  on  delivery  at  the  Oeo.  Frank 
&  Co.  Packing  House  at  San  Jose,  Cal.  For 
prunes  running  Orchard  Run  (60  to  the  pound) 
when  dried,  nlnety-flve  $95  dollars  per  ton 
(with  variations  of  one  $1.00  dollar  per  point 
up  or  down),  sacks  to  be  furnished  by  the 
purchaser.  All  prunes  to  be  of  good  mer- 
chantable quality,  well  dried,  and  delivered 
on  or  before  Nov.  let,  1905,  and  Jointly  scal- 
ed, according  to  the  above  terms,  when  ready 
to  ship.  Test  Accepted  at  5S.  3.  Oeorge 
Ross,  Seller.    H.  C.  Newby,  Purchaser.     Bte- 
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marks:  Purchaser  to  pay  freight  charges." 
"San  Jose,  Cal.,  Sept  9,  1905.  We  hei-eby 
agree  and  contract  to  receive  and  pay  for  all 
the  prunes  mentioned  and  named  in  the  pur- 
chaser's contract  on  receipt  of  the  same  at 
our  packing  house  at  San  Jose,  Cal.,  accord- 
ing to  the  terms,  prices  and  conditions  here- 
in set  forth,  and  to  furnish  the  sack  for  ship- 
ping the  prunes  to  our  packing  house.  Geo. 
Frank  &  Co.,  by  Geo.  Frank." 

The  contract  was  prepared  upon  a  printed 
form  used  by  defendant  In  making  contracts 
for  the  purchase  of  prunes,  and  the  words  in 
Italics  were  written  in  the  contract  at  the 
time  It  was  executed,  and  at  the  same  time 
the  words  In  parentheses  were  erased  by  run- 
ning a  pen  through  them,  so  that  they  were 
Intentionally  taken  from  the  printed  contract 
It  Is  said  that  60  to  the  pound,  or  a  test  of 
60,  means  60  dried  prunes  to  the  poutid  as  n 
basis;  that  "with  variations  of  one  dollar 
per  point  up  or  down"  means  $1  per  ton  more 
when  the  prunes  run  less  than  the  basis  of 
60  to  the  pound,  and  $1  per  toft  less  when 
they  run  more  than  60  to  the  pound;  so  that 
prunes  that  would  run  65  to  the  pound  would 
be  worth  $5  less  per  ton,  and  if  they  ran  55 
to  the  pound  they  would  be  worth  $5  more 
per  ton,  with  60  as  a  basis.  This,  however, 
is  not  material  except  in  aiding  us  to  arrive 
at  the  meaning  of  the  contract. 

The  trial  court  held  that  the  phrase,  "Test 
accepted  at  53"  was  as  matter  of  law  a  war- 
ranty that  the  defendant  was  not  liable  at 
the  rate  of  $95  per  ton  except  for  such  por- 
tion of  the  plaintiff's  crop  as  would  test  63 
according  to  the  tests  as  herein  stated.  We 
do  not  so  construe  the  contract  The  con- 
tract was  a  sale  of  all  plaintiff's  French 
prunes  on  the  trees,  or  being  picked  and  dried 
from  the  Ross  orchard.  The  words  "orchard 
run"  were  ex  industrla  written  in  the  con- 
tract The  provisions  as  to  the  basis  of  60 
to  the  pound  and  as  to  variations  of  $1  per 
point  up  and  down  were  intentionally  erased 
from  the  contract  By  the  words  "orchard 
run"  was  meant  all  the  French  prunes  In  the 
orchard  without  any  references  to  size  In 
grading.  It  was  Intended  that  the  entire 
crop  of  prunes,  whether  above  or  {>elow  the 
test  of  53,  was  to  be  paid  for  at  the  rate  of 
$95  per  ton.  The  only  warranty  In  the  con- 
tract was  that  the  prunes  were  to  "be  of  good 
merchantable  quality  well  dried."  It  is  not 
claimed  that  they  did  not  comply  with  the 
contract  In  this  regard.  The  phrase  "Test  ac- 
cepted at  63"  meant  that  the  prunes  had  been 
tested  and  accepted,  and  that  the  result  of 
the  test  was  53  to  the  pound.  The  agent  of 
defendant  examined  the  prunes,  tested  them, 
and  stated  the  result  of  bis  test  but  he  pur- 
chased for  defendant  all  the  prunes  of  good 
merchantable  quality  well  dried.  The  whole 
crop,  whether  35  tons  more  or  less,  was  pur- 
chased by  the  ton.  The  whole  crop,  whether 
53  to  the  pound  nwre  or  less,  was  purchased, 
and  It  was  so  Intended.  No  provision  was 
made   as   to   a  greater  price   for   superior 


prunes,  or  prunes  that  woul'd  run  less  than 
53,  nor  for  a  less  price  for  prunes  that  should 
run  more.  One  price  for  all  sizes  Is  the  ex- 
press provision  of  the  contract  The  words 
in  the  contract,  "and  jointly  scaled,  according 
to  the  above  terms,  when  ready  to  ship,"  were 
In  tlie  printed  contract,  and  would  apply  pro- 
vided the  prunes  had  been  sold  on  the  basis 
of  60,  "variation  of  one  dollar  per  point  up 
and  down";  bi^J,  as  the  provision  to  which 
the  words  would  apply  wos  erased,  the  pro- 
vision Is  without  meaning  as  to  the  contract 
which  the  parties  really  made. 

Respondent's  counsel  says  In  his  brief  that 
about  the  only  question  In  the  case  is  as  to 
whether  or  not  the  trial  court  properly  con- 
strued the  contract,  and  It  was  proper  for 
the  *ourt  to,  and  the  court  did,  admit  evi- 
dence of  the  circumstances  under  which  the 
contract  was  made,  and  the  preliminary  oral 
conversation  leading  up  to  It  We  have  ex- 
amined the  evidence  so  admitted,  and  it  con- 
firms the  views  so  expressed  as  to  the  inten- 
tions of  the  parties  set  forth  In  the  contract. 
The  plaintiff  testified  that  he  went  with  Xew- 
by,  the  defendant's  purchasing  agent  who 
came  to  his  ranch  a  number  of  times,  and 
that  be  assistel  Newby  In  making  tests  of 
the  prunes;  that  they  examined  the  prunes 
thoroughly,  and,  after  such  examination,  he 
sold  the  entire  crop  at  $95  per  ton;  that  the 
part  of  the  contract  as  to  a  basis  and  as  to 
a  variation  ifrom  the  basis  was  by  agreement 
stricken  out;  and  that  the  prunes  were  sold 
for  "$96  per  ton  orchard  run ;  that  is.  Just  as 
they  came  from  the  orchard  without  any 
grading."  Newby,  the  agent  who  was  de- 
fendant's own  witness,  testified  that,  when  he 
went  to  see  plaintiff,  he  told  plaintiff  that  he 
"would  pay  3%  base;  that  Is  $95  a  ton  for 
65"— that  plaintiff  replied  that  "he  would  like 
to  sell  the  fruit,  but  wanted  $95  a  ton  straight 
for  It;"  that  he  told  plaintiff  that  if  the 
prunes  would  test  55,  he  would  give  him  $96 
per  ton  for  It;  that  he  had  his  scales  with 
him  and  went  over  the  lot  digging  down  In 
the  bins,  taking  about  85  tests;  that  the 
plaintiff  had  also  taken  about  a  similar  num- 
ber of  tests  which  he  bad  written  down  In  a 
book;  that  he  took  all  the  tests  so  made  by 
himself  and  aU  the  tests  made  by  plaintiff 
and  averaged  them;  that  they  averaged  53; 
that  plaintiff  said  he  thought  the  prunes 
would  hold  up  to  the  test,  and  that  be  (wit- 
ness) thought  80,  too.  The  witness  further 
said :  "  Test  accepted'  means  that  you  had 
already  tested  the  fruit  and  this  fruit  we 
did  test  as  it  did  run  53.  I  scratched  out 
the  part  'variation'  as  we  had  made  the  test 
because  the  part  I  did  test  ran  fifty-three, 
and  I  am  a  good  tester.  *  •  »  'Orchard 
run'  means  all  the  fruit  in  the  orchard  and 
that  it  Is  an  ungraded  lot  of  fruit  iSome- 
times  In  buying  we  don't  take  tests.  I  vras 
to  take  the  entire  crop  of  merchantable  fruit." 

The  defendant  testified  that  the  reason  he 
did  not  receive  the  prunes  was  because  they 
did  not  run  53,  but  ran  about  63,  and  that. 
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when  plaintiff  came  to  the  packing  house,  he 
told  plaintiff  that  the  prunes  were  not  running 
53,  and  plaintiff  replied,  "It  did  not  make 
any  difference,  as  they  were  all  bought  at 
the  flat  rate  of  $95  i>er  ton." 

It  may  be  further  remarked  that  some  al- 
lowance was  evidently  made  in  making  the 
test,  because  Newby  testified  that  he  was 
willing  to  pay  $95  per  ton  for  prunes  that 
would  test  55;  and  as  he  only  agreed  to  pay 
$95,  according  to  his  own  testimony,  they 
would  have  been  worth  $87  per  ton  if  they 
had  held  up  to  the  test  of  63,  being  two 
points  up. 

The  order  is  reversed. 

We  concur:    HAIiL,  J.;  KERRIGAN,  3.  . 


at  Cal.  A.  ui) 

EVANS  DITCH   CO.  et  al.   t.   LAKESIDE 
DITCH  CO.  et  al.    (Civ.  649.) 

(Court  of  Appeal.  Third  District,   California. 
Apri)  1,  1910.     Rehearing  Denied  by  Su- 
preme Court  May  28,   1910.) 

1.  Waters  and  Water  Courses  (|  152*)— 
Appropriation  of  Waters  fob  Ibrioatiok 
Pttrposes— Evidence— Sdfficienct. 

Evidence  held  to  Justify  a  finding  that  the 
aae  of  the  waters  of  a  stream  for  irrigation 
purposes  by  one  and  bis  predecessors  in  title 
was  open,  notorious,   exclusive,  and  adverse. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  |  152.*] 

2.  Waters  and  Water  Cottrsks  (|  152*)  — 
Adverse  Usee  of  Waters. 

The  question  whether  the  use  of  the  waters 
Of  a  stream  is  adverse  or  with  Implied  license 
Of  the  owner  of  the  servient  estate  is  one  of 
fact,  to  be  determined  in  the  light  of  surround- 
ing circumstances. 

[Ed.  Note.— For  other  cases,  see  Waters  and 

Fater  Courses,  Dec  Dig.  {  152. •] 

3.  Waters  and  Water  Oohrses  (|  133*)— 
Adverse  User  of  Water. 

One  appropriating  the  waters  of  a  stream 
under  a  claim  of  right  may  do  so  by  means  of 
an  artificial  and  a  natural  channel ;  and  in  this 
respect  there  is  no  difference  between  an  appro- 
priation of  water  under  a  claim  of  right  for 
the  requisite  time  to  ripen  into  a  title  by  pre- 
scription, and  the  case  of  an  appropriation  spe- 
cifically provided  for  in  Civ.  Code,  §§  1415- 
1421,  providing  for  the  appropriation  of  water. 

W[Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  |  133.*] 

4.  Waters  and  Water  Courses  (|  152*)— Ad- 
verse User  of  Water, 

Evidence  held  to  justify  a  finding  that  the 
appropriation  of  the  waters  of  a  stream  and  the 
use  thereof  were  In  behalf  of  and  for  the  benefit 
of  a  party  suing  to  restrain  the  diversion  of  the 
waters. 

WEd.  Note. — For  other  cades,  see  Waters  and 
ater  Courses,  Dec  Dig.  i  152.*] 

5.  Waters  and  Water  Courses  (|  152*)— 
Adverse  User  of  Water. 

Under  Code  Civ.  Proc  |  1963,  subd.  11, 
asserting  the  presumption  of  ownrrship  from 
the  fact  of  possession,  one  in  possession  of  ditch- 
es and  water  rights  when  another  obstructs  the 
flow  of  water  is  presumptively  the  owner  of 
the  ditches  and  water  rights. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses.  Dec.  Dig.  {  152.*J 


Wa 


6.  Waters  and  Water  Ooubsbs  (|  142*)— 
Adverse  User  or  Water. 

A  river  divided  into  two  channels,  K.  and 
S.,  between  which  a  natural  chaunel,  opening 
into  K.,  existed.  An  artificial  channel  was  dug 
connecting  S.  with  the  natural  channel,  and,  by 
means  thereof,  the  waters  of  8.  were  diverted  to 
K.  for  use  below  the  mouth  of  the  natural 
channel.  The  person  who  so  used  the  waters 
owned  the  ditches  cohnectiuK  with  K.,  togpther 
with  the  water  rights  belonging  thereto.  Bcld, 
that  the  right  to  the  use  of  the  water  flowing 
through  the  natural  channel  into  K.  was  an 
appurtenance  to  the  ditches,  and  the  water 
right  followed  the  ownership  of  the  ditches. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  f  142.*) 

7.  Waters  and  Water  Courses  (|  140*)— 
Prior  Appsopriators. 

A  river  divided  Into  two  branches,  K.  and 
S.,  between  which  a  natural  channel  opening  in- 
to K.  existed.  An  artificial  channel  was  dug, 
connecting  S.  with  the  natural  channel,  and, 
by  means  thereof,  the  waters  of  S.  were  divert- 
ed to  K.  for  use  below  the  mouth  of  the  nat- 
ural channel.  When  the  water  was  low  in 
S.  river  at  the  point  of  diversion,  it  would  not 
reach  the  point  of  an  attempted  diversion  by 
another.  Held,  that  the  upper  appropriator  of 
the  waters  was  a  prior  approptistor  as  against 
the  one  who  attempted  to  divert  the  waters  of  8. 
I  [Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  |  140.*] 

8.  Waters   and  Water  Courses  (§  152*)— 
Appropriation  of  Water— Extent. 

Where  the  evidence  of  the  amount  of  water 
appropriated  by  a  party  was  admitted  without 
objection,  and  a  competent  hydraulic  engineer 
te!<tified  to  making  measurements  and  calcula- 
tions, and  he  reached  s  conclusion  as  to  the 
amount  of  water,  and  there  was  no  conflicting 
testimony,  the  court  properly  acted  on  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  g  152.*] 

9.  Evidence   (8   54R*)— Opinion    Evidence— 
Competenct  or  EJxpebts. 

In  determining  the  competency  of  an.  ex- 
pert, the  trial  court  has  a  wide  discretion.  - 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent.  Dig.  I  2363;    Dec.  Dig.  f  546.*] 

10.  Evidence  ({  545*)— Opinion  Bvidenoe— 
Competenct  or  Experts. 

Where  a  question  asked  .an  expert  is  ob- 
jected to  on  the  ground  that  be  has  not  shown 
himself  qualified,  the  party  producing  the  ex- 
pert should  go  into  the  facts  disclosing  the 
ability  of  the  expert  to  testify  as  such. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  Sf  2360-2302 ;    Dec  Dig.  f  545.*] 

11.  Evidence  (|  471*)— Opinion  Evidence- 
Conclusion  or  Witness. 

A  question  calling  for  the  opinion  of  a 
witness  on  a  question  of  fact  is  properly  disal- 
lowed. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  M  2149-2185:  Deo.  Dig.  |  471;* 
Witnesses,  Cent.  Dig.  H  833-836.] 

12.  Trial  (5  89*)— Striking  Evidence— Tes- 
timony Not  Responsive  to  Questions. 

An  answer  not  responsive  to  the  question 
asked  is  properly  stricken. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |}  228-234 ;   Dec.  Dig.  8  89.*] 

13.  Witnesses  (S  24.5*)— Erroneous  Exci.tr- 
siON  or  Evidence. 

An  objection  to  a  question  previously  an- 
swered  Is   properly  sustained. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  88  827,  828 ;    Dec  Dig.  f  245.*] 
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14.  Waters  and  Watob  CorBsnl  (8  152*)  — 
Appbopbiation— Phescbiptive  Riorts. 

To  establish  by_  prescription  title  to  water 
appropriated  for  irrigation  purposes,  it  is  neces- 
sary to  show  that  the  use  of  the  water  was 
under  a  claim  of  right,  and  this  may  be  shown 
by  the  acts,  declarations,  and  relation  of  the 
parties  to  the  controversy. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  132.*] 

15.  EviDBNCK  (i  273*)  —  Declabations  —  In- 
tent —  Appbopbiation  —  Pbesceiptive 
RioHTB — Claim  of  Right. 

Where  a  party  claimed  title  by  prescription 
to  water  appropnnted  for  irrigation  purposes, 
under  a  claim  of  right,  a  witness  with  knowledge 
of  the  facts  could  testify  that  the  party,  during 
the  time  he  used  the  water,  had  openly  declared 
that  he  claimed  a  right  to  the  use  of  it. 

[Ed.  Note, — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1108-1120;  Dec.  Dig.  |  273;* 
Adverse  Possession,  Cent.  Dig.  8  670.] 

16.  Appeal  and  Erbob  (8  lOol*)— Habmless 
Ebbob  —  Ekboneous  Aduissioh  of  Evi- 
dence. 

Where:  only  one  conclusion  could  be  drawn 
from  the  facts  to  which  a  witness  testified,  the 
error,  if  any.  in  permitting  the  witness  to  state 
such  conclusion  as  his  opinion,  was  not  prej- 
udicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror^  Cent  Dig.  ||  4161-4170;    Dec  Dig.  f 

Appeal  from  Superior  Court,  Tulare  Gonn- 
ty;   W.  B.  Wallace,  Judge. 

Action  by  the  Evans  Ditch  Company  and 
others  against  the  Lakeside  Ditch  Company 
and  others.  From  a  Judgment  for  plaintiffs, 
defendants  appeal.     AfBrmed. 

Laamberson  &  Lamberson,  Frank  H.  Short, 
and  C.  L.  Russell,  for  appellants.  E.  O.  Lar- 
kln  and  Hannah  &  Miller,  for  respondents. 

BURNETT,  J.  The  Kaweah  river,  as  stat- 
ed by  appellants,  has  its  source  in  the  Sierra 
Nevada  Mountains  In  the  eastern  portion  of 
Tulare  county,  and  flows  in  a  generally  west- 
em  direction  to  Tulare  Lake.  At  a  point 
known  as  "McKay  Point,"  where  the  stream 
emerges  from  the  foothills.  It  divides  into 
two  branches,  the  southern  one  of  which  re- 
tains the  name  Kaweah  and  the  northern 
one  taking  the  name  of  the  "St.  Johns  river." 
Between  these  two  streams  there  is  also  a 
natural  channel  called  "Lane  slough"  empty- 
ing into  said  Kaweah  river.  About  the  year 
1877  an  artificial  channel  or  ditch  was  dug 
connecting  St  Johns  river  with  said  slough 
and  by  means  thereof  water  was  diverted 
from  said  St  Johns  to  the  said  Kaweah 
river.  The  plaintiffs  are  appropriators  from 
the  latter  stream  below  the  mouth  of  said 
slough,  and  the  defendants  are  appropriators 
from  the  St.  Johns  below  the  point  where  it 
was  tapped  by  said  ditch.  In  February, 
1906,  the  plaintiffs  brought  this  action  to  se- 
cure a  mandatory  injunction  requiring  the 
defendants  to  remove  all  obstructions  that 
prevent  the  flow  of  water  from  the  said  St. 
Johns  into  Lane  slough  and  "to  permit  the 
free  flow  of  the  waters  from  said  St  Johns 


river  through  the  same  to  the  said  Kaweah 
river"  and  for  general  relief.  The  defend- 
ants admitted  that  they  "dammed  up  the 
said  canal  or  ditch  where  the  same  was  tak- 
en out  of  said  St.  Johns  river  and  interfered 
with  and  prevented  the  flow  of  water  through 
the  same";  but  it  is  claimed  that  they  were 
entitled  to  said  water,  and  that  plaintiffs  had 
no  interest  whatever  in  the  same,  and  that 
it  had  been  wrongfully  diverted  by  parties 
who  were  "not  in  privity  or  acting  for  or  on 
behalf  of  plaintiffs  or  any  of  them." 

The  finding  of  the  court  upon  which  the 
controversy  really  hinges  is:  "That  in  the 
year  1877  the  predecessors  in  interest  of  said 
plaintiffs  entered  upon  the  N.  B.  %  of  the 
S.  E.  %  of  section  2,  township  18  S.,  range 
26  E.,  M.  D.  M.  In  said  county  of  Tulare,  and 
excavated  and  dug  and  made  a  canal  or 
ditch  leading  out  of  said  St  Johns  river  at 
said  point  into  the  bed  or  channel  of  said 
Lane  slough  and  by  means  of  said  canal  or 
ditch  and  the  said  slough  diverted  from  said 
river  99.60  cubic  feet  per  second  of  the  wa- 
ters thereof,  for  the  irrigation  of  their  lands 
lying  along  the  line  of  the  respective  ditches 
of  plaintiffs;  that,  at  the  commencement  of 
this  action,  plaintiffs  claimed  the  right  to 
use  and  divert  60  cubic  feet  per  second  of 
said  waters  of  said  river  for  said  purposes, 
and  plaintiffs  or  their  grantors  or  predeces- 
sors in  interest  did  each  and  every  year  after 
the  year  1877,  np  to  the  23d  day  of  March, 
1902  (when  defendants  filled  up  said  ditch), 
divert  and  use  for  said  purposes,  under  claim 
of  right  so  to  do,  openly,  notoriously,  con- 
tinuously, peaceably,  exclusively,  hostile  to, 
and  with  the  knowledge  and  acquiescence 
of  defendants  and  each  and  all  of  them,  and 
adversely  to  them,  and  each  of  them,  60  cu- 
bic feet  per  second  of  said  waters  of  said 
St  Johns  river,  through  and  by  means  of 
said  ditch  or  canal,  and  the  channel  of  said 
Lane  slough,  at  all  times  when  there  was  not 
more  than  200  cubic  feet  per  second  of  wa- 
ter flowing  in  the  channel  of  said  St  Johns 
river  at  the  head  of  said  canal  or  ditch  on 
said  section  2." 

It  is  contended  by  appellants  that  this 
finding  is  utterly  unsupported,  in  that  the 
evidence  fails  to  show:  (1)  That  the  plain- 
tiffs are  the  successors  In  interest  of  the 
persons  who  dug  the  ditch  In  question;  (2) 
that  the  use  of  said  water  by  plaintiffs  or 
their  predecessors  was  such  as  the  statute 
requires  In  order  to  ripen  into  a  title  by  pre- 
scription; (3)  that  there  was  any  transfer 
of  the  title  to  the  Lane  slough,  or  the  ditch 
or  water  rights  connected  therewith,  from 
the  original  owners  to  plaintiffs  or  any  of 
them. 

Some  of  the  other  findings  are  assailed  al- 
so; but  it  Is  recognized  that  said  finding  5  is 
the  vital  one  in  controversy,  and  as  to  this 
finding  the  principal  point  of  attack  npon 
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wbicb  appellants  rely  1b  shown  In  the  fol- 
lowing quotation  from  their  brief:  "Upon 
the  issues  made  by  these  allegations  of  the 
complaint  and  the  denial  thereof  by  the  de- 
fendants, the  principal  portion  of  the  evi- 
dence in  this  case  was  Introduced.  The 
'Whole  subject  of  the  statute  of  limitations 
as  applied  to  an  adverse  diversion  of  water 
was  gone  into,  and  It  seems  that  the  plain- 
tiffs did  not  make  a  case  which  would  com- 
ply with  any  of  the  rules  laid  down  by  this 
and  other  courts  of  last  resort,  under  the 
statute  of  limitations.  The  actions  of  the 
plaintiffs  and  defendants  resulted  in  produ- 
cing nothing  more  than  a  scrambling  posses- 
session  which  fluctuated  from  day  to  day 
during  the  irrigation  season  and  was  not 
limited  to  any  particular  time,  except  that 
some  of  tiie  witnesses  testilied  that  when 
there  was  plenty  of  water  for  everybody 
they  did  not  interfere  with  the  running  of 
the  water  through  this  ditch,  and  of  course 
that  kiud  of  use  by  the  plaintiffs  would  not 
be  an  Invasion  of  the  rights  of  the  defend- 
ants." 

Bnt  In  the  consideration  of  this  pivotal 
question  and  of  others  less  Important  we  are 
confronted  by  a  stipulation  entered  Into  by 
the  parties  and  filed  as  a  record  at  the  be- 
ginning of  the  trial,  as  follows:  "It  Is  here- 
by stipulated  between  the  parties  to  the 
above-entitled  action,  and  for  the  purposes 
of  the  trial  of  said  action,'  that  the  plaintiffs 
in  said  action  are  respectively  the  owners 
of  the  respective  ditches  mentioned  in  the 
complaint  herein,  and  that  the  said  plain- 
tiffs and  their  predecessors  In  Interest,  as 
alleged  to  the  complaint  herein,  have  each 
severally  diverted,  and  used,  during  the  times 
mentioned  In  said  complaint,  the  respective 
qnantltles  of  water  Into  the  said  respective 
ditches,  as  alleged  in  said  complaint,  when 
there  was  that  much  water  flowing  In  the 
said  Kaweah  river  or  Mill  creek  at  the  re- 
spective beads  of  the  said  ditches."  It  Is  not 
disputed  that  the  water  diverted  from  the 
St  Johns  river  through  the  aforesaid  ditch 
dug  In  1877  and  the  said  Lane  siongh  flowed 
Into  the  Kaweah  river  above  the  heads  of 
said  ditches  referred  to  In  said  stipulation, 
and  that  It  continued  In  said  river  till  it 
reached  said  ditches.  Attaching,  therefore, 
the  ordinary  signification  to  the  plain  and 
nnambiguous  language  of  the  stipulation.  It 
would  seem  to  mean  that  the  plaintiffs  and 
their  predecessors  have  used  during  the  time 
mentioned  In  the  complaint,  to  wit,  "for 
more  than  20  years  last  past,"  the  water 
"turned  Into  said  Lane  siongh  at  or  near  Its 
head  In  the  said  St  Johns  river  by  means  of 
head  gates,  dams,  and  other  artificial  struc- 
tures" amounting  to  "as  mnch  as  60  cubic 
feet  per  second,"  and  this  was  "diverted  and 
conducted  down  the  channel  of  said  Kaweah 
river  and  Mill  creek  and  turned  into  the 
heads  of  their  respective  ditches,"  and  It 
"was  used  by  plaintiffs  during  said  time  for 


the  Irrigation  of  agricultural  lands  lying 
along  the  line  of  said  respective  ditches,  and 
for  watering  live  stock  kept  thereon  and  for 
other  useful  and  beneficial  purposes,"  and 
its  use  "has  at  all  said  times  been  made  un- 
der claim  of  right  so  to  do  with  the  knowl- 
edge and  acquiesceuce  of  said  defendants 
and  each  of  them,  uninterruptedly,  openly, 
notoriously,  and  hostile  to  said  defendants 
and  each  of  them  and  continuously  and  ad- 
versely to  each  of  them." 

Appellants  claim,  however,  that  this  is  ex- 
tending the  scope  of  said  stipulation  beyond 
the  intention  and  construction  of  the  parties. 
They  say  that:  "If  the  parties  had  stipulat- 
ed to  that  effect,  there  would  have  been 
nothing  In  the  case  to  try.  That  was  the 
whole  point  In  the  case;  whether  or  not  the 
platotlffs  had  acquired  the  right  to  divert 
any  water  from  the  St  Johns  river  In^o  Lane 
slough  by  means  of  this  ditch,  and  if  they 
bad  done  so  for  20  years  there  could  be  no 
doubt  of  their  having  acquired  the  right  but 
the  stipulation  does  not  purport  to  deal  with 
that  question  in  any  manner  whatever.  That 
was  the  contested  point  in  the  case."  While 
the  language  of  the  stipulation  is  unmistak- 
able as  to  the  use  by  plaintlfTs  and  their  pred- 
ecessors of  the  quantity  of  water  alleged 
In  the  complatat  for  20  years,  there  Is  some 
plausibility  In  the  contention  that  it  was 
not  intended  by  defendants  to  admit  thai 
this  use  was  under  a  claim  6t  right  and  hos- 
tile to  the  interests  of  appellants.  In  other 
words,  when  the  parties  stipulated  that  the 
plaintiffs  and  their  predecessors  "used,  dur- 
ing the  times  mentioned  to  said  complaint 
the  respective  quantities  of  water  toto  the 
said  respective  ditches,  as  alleged  In  said 
complaint,"  the  expression  "as  alleged  In 
said  complaint"  was  designed  to  apply  to  the 
quantity  of  water,  and  not  the  manner  in 
which  it  had  been  used.  This  harmonies 
with  the  declaration  of  one  of  the  counsel 
for  appellants  made  daring  the  trial  that: 
"The  stipulation  is  that  the  water  claimed 
to  be  diverted  by  the  plaintiffs  from  the  Ka- 
weah were  diverted  by  the  plaintiffs  at  the 
time  and  in  the  manner  stated  when  there  was 
that  much  water  in  the  river.  Of  course, 
that  don't  toclude  anything  about  authoriza- 
tion or  anything  of  that  kind.  It  tocludes 
all  that  this  witness  could  testify  to  with 
reference  to  the  diversion  of  water  from  the 
river  because  It  tocludes  all  that  there  Is  In 
the  pleadings  about  the  diversion  of  water 
from  the  river."  While  the  foregoing  state- 
ment Is  probably  not  as  clear  as  it  would 
be  if  made  more  deliberately,  it  seems  that 
the  point  was  intended  to  be  emphasized  that 
the  authority  or  right  to  the  use  of  the  wa- 
ter was  the  question  not  covered  by  the  stip- 
ulation, and  therefore  a  proper  subject  of 
Inquiry.  Respondents  mast  also  have  so  un- 
derstood the  stipulation,  as  they  proceeded 
to  Introduce  evidence  to  support  their  claim 
of  the  adverse  character  of  the  use.     This 
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evidence,  It  Is  earnestly  Insisted  by  appel- 
lants, falls  far  short  of  meeting  the  require- 
ment of  the  law.  We  feel  assured,  however, 
that,  giving  it  the  most  favorable  considera- 
tion, from  said  evidence  a  rational  inference 
may  be  drawn  that  the  use  of  said  water  by 
plaintiffs  and  their  predecessors  was  open, 
notorious,  exclusive,  continuous,  and  under 
a  claim  of  right  and  therefore  "adverse,"  as 
that  term  is  generally  used. 

The  testimony  showing  these  elements  of 
title  by  prescription  is  given  by  a  nnmber 
of  witnesses.  It  may  be  that  no  single  wit- 
ness has  testified  to  a  sufficient  number  of 
facts  to  warrant  the  conclusion  of  the  court 
below,  as  the  opportunities  for  observation 
on  the  part  of  the  various  witnesses  were 
somewhat  circumscribed;  but  In  the  aggre- 
gate the  testimony:  is  a  sufficient  foundation 
to  support  the  finding.  Alma  Hail  testified: 
"I  am  acquainted  with  Lane  slough.  My 
first  acquaintance  with  it,  I  couldn't  tell  you 
when,  but  in  1877  was  the  first  time  I  was 
there  on  any  particular  occasion.  In  1877  I 
went  up  there  and  hauled  some  lumber  and 
put  a  headgate  in  about  100  yards  from  the 
St  .Tohns  and  stayed  there,  I  guess,  about  a 
week,  cleaning  out  the  brush  and  logs  and 
things  and  grubbing  vines.  I  went  up  there, 
I  think,  on  Monday  and  worked  until  SatUF'' 
day  afternoon,  cleaning  and  grubbing  vines 
and  drift  and  logs  very  near  down  to  the 
Kaweab  river.  I  was  back  there  again  in 
1879.  We  went  back  to  tnm  in  some  water 
in  Lane  slough  or  to  strengthen  the  wing 
dam  that  was  turning  in  the  water.  *  •  * 
When  I  got  up  there  the  wing  dam  bad 
washed  out  in  spots,  so  it  wasn't  turning  any 
water  into  the  slough.  There  was  water 
mnuing  in  there  without  the  wing  dam.  I 
suppose  it  was  probably  a  foot  deep  in  the 
channel  of  Lane  slough,  something  near  that. 
I  think  we  increased  the  flow  of  the  water 
about  one-third  after  we  fixed  the  dam. 
Frank  Duran  was  there  in  the  interest  of 
the  Oakes  ditch.  John  O'Connor  was  there, 
I  suppose,  for  the  Evans  ditch.  I  was  up 
there  again  in  1898.  I  was  up  and  down  it 
different  times  Just  passing  through  that 
county  over  Lane  slongh.  I  always  saw  wa- 
ter in  Lane  slough  when  there  was  water 
in  the  St.  Johns  river  opposite.  Some  times 
it  would  be  pretty  small;  sometimes  quite  a 
frtream.  The  water  went  into  the  Kaweah 
river." 

Peter  L.  Fenwlck  was  Intimately  acquaint- 
ed with  Lane  slough  in  the  years  1882  and 
1883  and  saw  the  water  running  through  It 
during  those  years.  "It  came  from  the  St 
Johns  river.  There  was  a  time  when  a  large 
stream  was  running  through  there  and  there 
were  other  times  when  the  stream  was  very 
small ;  Just  owing  to  the  quantity  of  water 
that  was  in  the  river  bow  much  would  come 
down  through  the  ditch.  It  emptied  Into  the 
Kaweah  river."  He  further  declared  that  the 
headgate  was  never  Interfered  with.     The 


wasteways  were  pulled  out  sometimes,  but  be 
did  not  know  who  did  it  He  testified  to  a 
conversation  he  had  in  1883  with  Mr.  John- 
son, the  president  of  the  Lakeside  Ditch  Com- 
pany. He  says:  "They  were  there  at  the 
head  of  Lane  slough  at  the  same  time  I  was. 
There  was  quite  a  little  stream  of  water  in 
the  river,  and  the  slough  was  as  full  as  could' 
be ;  they  didn't  do  anything.  I  beard  the  par- 
ties were  coming  up,  and  I  met  them  by  Cut- 
ler's Bridge.  We  went  up  the  river  together. 
When  we  got  up  to  Lane  slough,  one  young 
fellow  jumped  down  and  says,  'Here,  boys,  is 
where  she  is  goln','  and  went  out  to  pull  out 
my  waste  boards.  I  Just  reached  down  and 
tapped  him  on  the  shoulder  and  says,  'What 
are  you  going  to  do?'  He  says,  'I  am  going 
to  take  out  these  boards.'  I  says,  'No,  don't 
you  do  it'  Says  he,  'Why?*  I  says,  'That's 
my  property.'  Mr.  Johnson  came  up  then  and 
says,  'Mr.  Fenwlck,  ain't  you  Jokingr  I  says: 
'No,  I  am  not  If  this  Is  your  water,  you  go 
down  to  Vlsalla  and  make  me  know  that  this 
is  your  water,  then  you  needn't  come  up  here 
at  alL  I  will  come  back  and  turn  it  to  you.' " 
He  further  declared  that  Mr.  Johnson  told 
the  young  man  who  attempted  to  move  the 
boards  to  let  them  alone,  and  that  they  nevei- 
molested  any  of  the  boards  while  the  witness 
was  there. 

James  Evans  testified  that  he  was  at  Lane 
slough  In  1878  In  the  summer  time.  "I  think 
there  was  about  3^  feet  of  water  in  Lane 
slough  and  probably  18  or  20  or  30  feet  wide. 
There  was  a  good  stiff  stream.  There  was 
a  headgate  in  at  that  time.  The  headgate 
was  16  feet  wide  and  about  8  feet  deep.  It 
was  about  20  feet  long.  In  18S3  I  was  there. 
I  went  up  there  to  see  about  ditch  matters, 
for  the  Burch  ditch,  the  Watson  ditch,  the 
Evans  ditch,  and  the  Oakes  ditch.  There 
was  a  small  quantity  of  water  running  in 
Lane  slough.  That  was  in  October  during 
the  dry  season.  There  wojb  very  little  water 
in  the  St  Johns  or  anywhere  in  there."  He 
testified  to  being  there  also  In  November, 
1883,  and  January,  1884L  On  the  latter  date 
he  went  for  the  purpose  of  closing  the  head- 
gate,  as  there  was  too  much  water  flowing 
through.  "I  would  go  there  after  that  maybe 
twice  or  three  times  in  a  month  for  about  12 
years  off  and  on.  There  would  be  sometimes 
a  month  or  two,  or  two  or  three  months,  that 
I  wouldn't  go  there ;  but  I  always  went  there 
in  the  fail  of  the  year  vrhea  the  water  was 
low.  I  was  an  owner  in  the  Evans  ditch  un- 
til 1891.  I  was  doing  work  for  the  Watson 
and  Burch  ditches.  I  was  working  for  an- 
other company,  the  Kaweah  &  Mill  Creek 
Company.  I  went  back  there  usually  both  in 
the  spring  and  falL  Between  1884  and  1891, 
when  there  was  water  in  the  river,  there  was 
water  in  Lane  slough,  and,  if  there  was  any 
water  in  the  St  Johns  river,  Lane's  slongh 
after  1886  would  draw  the  low  water  of  the 
St  Johns,  and  all  that  water  run  into  Ka- 
weab river  at  the  end  of  Lane  Slough.     I 
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think  I  was  np  there  in  the  year  1885  prob- 
ably 12  or  IS  times.  I  did  not  observe  tliat 
any  one  had  Interfered  with  the  How  of  the 
water  In  the  Lane  slough  in  any  way  that  sea- 
son. I  never  knew  of  any  such  thing  taking 
place.  I  never  heard  about  It  There  was  a 
dam  put  in  above  the  gate  in  1885  across  the 
channel  that  led  down  to  Lane  slongh.  It  cut 
off  part  of  the  water.  The  dam  went  clear 
across  the  stream,  but  the  water  run  over  the 
dam.  The  dam  was  put  In  there  by  consent 
Mr.  Dodge  and  Mr.  Wntson  came  and  asked 
If  they  could  put  an  obstruction  In  there  after 
the  gate  wouldn't  hold,  so  as  to  get  more 
water  down  the  St  Johns.  They  said  they 
were  short  of  water  and  there  was  too  much 
water  going  down  the  Kaweah.  They  said 
the  Kaweah  river  had  a  good  deal  more  wa- 
ter In  it  than  the  St  Johns,  and  Lane  slough 
was  drawing  a  big  stream  of  water,  and  they 
asked  If  they  could  put  a  dam  across  the 
head.  The  headgate  wouldn't  work,  and  they 
said  that.  If  they  could  put  a  dam  In  at  the 
head  of  Lane  slough  until  the  run  of  water 
was  over,  then  they  would  take  It  out  Sam 
Evans  and  myself  went  np  there  when  the 
water  got  down  pretty  low,  and  I  took  a  team, 
and  we  pulled  a  portion  of  the  dam  out  that 
day,  and  we  didn't  get  through,  so  I  got  one 
of  the  Dokes  to  pull  the  other  part  of  the  dam 
out" 

O.  P.  Majors  testified  that  for  three  years 
from  1804  to  1897  he  did  work  at  different 
times  for  the  Watson  ditch  and  "the  other 
ditches  here,  the  plaintiffs  In  this  action.  I 
was  superintendent  of  the  Kaweah  and  Mill 
creek  at  the  same  time.  I  was  fiimiliar  with 
Lane  slough  all  the  time  during  those  three 
years.  Sometimes  Lane  slough  was  pretty 
full ;  other  times  It  was  not  I  kept  water  In 
It  all  the  time,  turned  it  all  down  Lane  slough 
When  it  was  low.  I  did  that  by  putting  in  a 
sand  dam:  When  we  put  In  the  sand  dam  in 
the  St  Johns,  why  of  course  It  all  came  down 
Lane  slough  except  seepage.  I  talked  with 
John  Parr'  (superintendent  of  St.  Johns  River 
Association)  at  different  times.  He  was  tak- 
ing water  down  the  St.  Johns.  He  told  me  be 
wished  I  would  let  part  of  it  go  down  for  a 
few  days,  then  I  could  shut  all  out,  and  I  did 
BO,  changed  it  there." 

W.  G.  Pennebaker  was  familiar  with  Lane 
slongh  from  1892  to  1897,  and  he  testified 
that:  "Lane  slough  always  drew  water  from 
the  St.  Johns  whenever  there  was  any  there. 
No  one  came  up  there  while  I  was  there  and 
interfered  with  our  taking  water  from  I^ane 
slongh  on  any  occasion.  I  never  knew  of  any 
dam  being  put  across  Lane  slough  during  the 
time  I  was  going  to  and  fro  from  Its  bead. 
I  have  no  knowledge  of  it  at  any  other  time. 
1  don't  remember  of  ever  seeing  it" 

There  was  much  other  testimony  of  similar 
Import  The  witnesses  are  positive  as  to  the 
continuous  diversion  of  the  water  from  the 
St  Johns  river  for  more  than  20  years.  What 
has  been  quoted  shows  conclusively  that  it 
was  under  a  claim  of  right  as  the  parties  di- 


verting it  exercised  tlie  usnal  acta  of  owner- 
ship. The  diversion  was  open  and  notorious, 
effected  by  means  of  artificial  contrivancea 
which  not  only  could  be  seen,  but  were  ao- 
tually  seen  by  representatives  of  appellants. 
The  court  below,  from  this  long-continued 
use,  might  have  presumed  the  knowledge  and 
acquiescence  of  appellants ;  but  It  had  the  di- 
rect statements  of  the  vritnesses  clearly  re- 
vealing such  knowledge  and  acquiescence.  As 
the  question  of  taxes  Is  not  Involved,  no  ele- 
ment of  title,  by  prescription  is  wanting. 

Complaint  is  made  that  the  testimony  as 
to  interference  is  negative  in  its  character, 
that  from  the  declaration  of  the  various  wit- 
nesses for  plaintiffs  as  to  their  want  of 
knowledge  or  information  concerning  any  op- 
position of  defendants,  it  does  not  follow  that 
the  said  diversion  of  the  water  was  not  chal- 
lengedv,  It  is  not  contended  that  the  evidence 
is  conclusive  as  to  plaintiffs'  claim;  but  it 
must  be  apparent  that  their  showing,  giving 
It  full  credit  as  we  must  la  as  complete  as  Is 
practicable  or  as  Is  required  to  support  the 
Inference  that  the  water  was  diverted  for  at 
least  five  years  under  a  claim  of  right  and 
without  any  interference  or  opposition  on  the 
part  of  appellants,  but  with  their  full  knowl- 
edge and  acquiescence. 

The  question  whether  6t  not  the  user  is 
adverse  or  with  the  Implied  license  of  the 
owner  of  the  servient  estate  is  one  of  fact 
to  be  determined  in  the  light  of  all  the  sur- 
rounding circumstances.  Thomas  v.  Elng- 
land,  71  Cal.  456,  12  Pac.  491.  In  Franz  v. 
Mendoca,  131  Cal.  205,  63  Pac.  361,  It  Is  held 
that,  "where  the  user  of  a  way  is  shown  to 
have  been  continuous  for  the  full  period  of 
limitation,  unexplained,  without  anything  In 
the  evidence  or  In  the  drcamstances  of  the 
case  to  indicate  the  contrary,  it  may  be  pre- 
sumed that  It  was  under  a  claim  of  right 
and  adverse  to  the  owners  of  the  land." 
See,  also,  Gumsey  v.  Antelope  Creek,  etc.. 
Water  Co.,  6  Cal.  App.  891,  92  Pac.  326,  and 
cases  therein  cited. 

The  result  Is  not  affected  by  the  circum- 
stance that  the  diversion  was  made  by  means 
of  an  artificial  and  a  natural  channel.  As 
said  In  Lower  Tale,  etc.,  Co.  v.  Angiola,  etc., 
Co.,  149  Cal.  498,  86  Pac.  1081:  «•  •  • 
A  person  who  is  making  an  appropriation  of 
water  from  a  natural  source  or  stream  Is 
not  bound  to  carry  it  to  the  place  of  use 
through  a  ditch  or  artificial  conduit,  nor 
through  a  ditch  or  canal  cut  especially  for 
that  purpose.  He  may  make  use  of  any  nat- 
ural or  artificial  channel,  or  natural  depres- 
sion, which  he  may  find  available  and  con- 
venient for  that  purpose,  so  long  as  other 
persons  Interested  in  such  conduit  do  not  ob- 
ject and  his  appropriation  so  made  will,  so 
far  as  such  means  of  conducting  the  water 
Is  concerned,  be  as  effectual  as  If  he  had 
carried  it  through  a  ditch  or  pipe  line  made 
for  that  purpose  and  no  other." 

In  this  respect  there  can  be  manifestly  no 
difference  between  the  appropriation  of  wa- 
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ter  under  a  claim  of  right  and  for  tbe  requi- 
site time  to  ripen  into  a  title  by  prescrip- 
tion and  tbe  caae  of  the  appropriation  spe- 
dflcallf  provided  for  in  the  CItU  Code  (sec- 
tions 1415-1421). 

But  if  we  interpret  said  stipulation  of  the 
parties  as  applying  only  to  tbe  waters  in  the 
Kaweah  river  at  McKay  Point  above  the 
mouth  of  said  Lane  slongh,  as  contended 
for  by  appellants,  there  Is  no  ground  upon 
which  we  would  be  warranted  in  reversing 
the  Judgment  of  the  lower  court.  Upon  this 
theory  of  the  stipulation  it  would  be  neces- 
sary for  plaintllfs  to  prove  that  the  use  of 
the  water  diverted  from  tbe  St.  Jobns  river 
by  means  of  said  ditch  and  slough  was  un- 
der a  claim  of  right  for  tbe  statutory  period, 
which,  we  have  already  considered,  and  was 
enjoyed  by  plalntlCTs  or  for  their  l)eneflt  or 
by  their  predecessors  in  Interest,  oc  else 
that  they  were  prior  appropriators  of  said 
waters  together  with  the  amount  of  said 
waters  so  appropriated.  This  Is  required 
by  reason  of  tbe  general  denials  of  the  an- 
swer and  tbe  specific  allegation  as  to  want 
of  privity  to  which  we  have  already  refer- 
red, and  "that  the  said  canal  or  ditch  so  ex- 
cavated and  made  from  tbe  said  St.  Jobns 
river  to  said  Lane  slongh  was  not  and  never 
has  been  a  natural  water  course  and  tbe 
plaintiffs  herein  have  never  diverted  any  wa- 
ter whatsoever  from  the  said  St.  Johns  riv- 
er through  or  by  means  of  said  canal  or 
ditch." 

As  to  the  proposition  that  the  use  was 
for  the  benefit  of  respondents,  it  is  pointed 
out  in  their  brief  that:  "On  the  8d  day  of 
November,  1877,  the  owners  of  the  resi)ectlve 
ditches  now  owned  by  plaintiffs  organized 
themselves  into  a  corporation  known  as  the 
'Kaweah  &  Mill  Greek  Water  Company,'  and 
filed  articles  of  incorporation  thereof  on  said 
day<  One  of  the  main  purposes  of-  this  cor- 
poration 'was  to  keq[>  water  in  the  Kaweah 
and  Mill  creek  channel;  the  route  to  be 
adopted  to  be  through  Lane  slough  and  any 
new  cut  the  company  may  deem  expedient  to 
keep  water  in  said  Kaweah  and  Mill  creek 
channel  for  irrigation  and  manufacturing 
purposes.'  This  company  also  acquired  title 
on  October  27,  1877,  to  the  B.  V^  of  the  S.  E. 
\i  of  section  2,  township  18  S.,  range  26  E., 
upon  which  land  according  to  the  answer 
the  canal  or  ditch  was  dug  through  which 
the  water  of  the  St  Jobns  river  was  divert- 
ed." James  Evans  testified  that  "this  land 
was  in  possession  of  the  Kaweah  &  Mill 
Creek  Water  Company  ever  since  tbe  11th 
day  of  May,  1882,  and  under  its  control  for 
and  on  behalf  of  plaintiffs  in  this  action  up 
to  the  time  that  he  left  in  ISOl;  that  he 
came  back  In  1882  and  was  here  until  1S94 
and  it  was  still  under  their  control;  that 
said  company  didn't  act  for  anybody  else 
besides  plaintiffs."  Alma  Hall,  a  witness 
for  plaintiffs,  testified  that  in  1877  he  went 
op  to  the  head  of  Lane  slough  with  Mads 
Johnson.  Frank  Duran,  John  O'Connor,  and 


others  in  the  month  of  November,  to  get  wa- 
ter down  through  said  slough ;  that  they 
were  three  days.  Three  of  them  used  scrap- 
ers, O'Connor  for  tbe  Evans  ditch  and  the 
others  for  tbe  Oakes  ditch.  He  further  tes- 
tified that  the  Kaweah  &  Mill  Creek  Water 
Company  was  turning  water  down  tot  the 
benefit  of  the  Evans.  Watson,  Fleming,  Per- 
sian, Evans  Extension,  Oakes,  and  Burch 
ditches. 

From  the  fbregolng  and  other  testimony, 
some  of  which  we  have  hereinbefore  quoted, 
the  court  was  entirely  Justified  in  concluding 
that  the  diversion  of  the  water  and  its  use 
were  in  behalf  and  for  the  l)eneflt  of  plain- 
tiffs. Moreover,  as  suggested  by  respondents, 
"plaintiffs  bad  possession  of  their  ditches  and 
water  rights  in  March,  1902,  when  defend- 
ants obstructed  tbe  flow  of  the  water  into 
Lane  slough,  and  are  presumed  to  own  such 
ditches  and  water  rights  in  the  absence  of  a 
showing  by  defendants  to  tbe  contrary.  Sul>- 
dlvision  11,  i  1903,  Code  Civ.  Proc.;  Mc- 
Govem  v.  Mowry,  91  Cal.  383  [27  Pac.  746]; 
Zllmer  v.  Oerlchten,  111  Cal.  73  [48  Pac. 
408] ;  Kellogg  v.  King,  114  Cal.  383  [46  Pac. 
160,  55  Am.  St.  Bep.  74] ;  Ctt  v.  Frey,  106 
Cal.  396  [39  Pac.  807]."  Furthermore,  it 
was  admitted  that  plaintiffs  own  the  ditches 
connecting  with  the  Kaweah  river  and  Mill 
creek,  together  with  the  water  rights  there- 
unto belonging.  But  it  is  clear  that  the 
right  to  the  use  of  the  water  flowing  through 
said  Lane  slough  into  said  river  is  an  ap- 
purtenance to  said  ditches.  The  water  right 
therefore  would  follow  the  ownership  of  the 
ditches  to  plaintiffs. 

In  this  connection  it  is  to  be  observed  that 
there  was  evidence  also  that,  when  the  wa- 
ter was  low  in  the  St  Johns  river  at  the 
said  point  of  diversion  into  Lane  slongli,  it 
would  not  reach  the  head  of  the  Lakeside 
ditch  by  seepage  or  otherwise.  It  could  not 
have  been  and  was  not  used,  therefore^  by 
appellants.  Hence  the  respondents  would  l>e 
prior  appropriators,  and  appellants  stand  In 
the  attitude  of   trespassers. 

The  evidence  as  to  the  amount  of  water 
appropriated  was  admitted  without  objec- 
tion, and  we  cannot  say  that  the  trial  court 
was  not  Justlfled  in  acting  upon  It 

L.  E.  McCabe,  a  competent  hydraulic  en- 
gineer, testified  to  making  measurements  and 
calculations,  and  he  reached  the  conclusion 
that  "with  the  wing  dam  in  there  would  be 
64.38  cubic  feet  per  second  running  into  the 
slough."  This  evidence  was  probably  the 
best  that  was  available,  and,  since  no  coun- 
ter showing  was  made  by  defendants,  tbe 
court  could  scarcely  have  disregarded  tbe 
testimony  of  McCabe. 

Certain  rulings  of  the  court  as  to  evidence 
are  assailed;  but  even  If  erroneous,  they  are 
not  of  sufiSclent  Importance  to  Justify  a  re- 
versal of  the  Judgment. 

Alma  Hall  was  asked  on  cross-examination 
this  question:  "Did  you  at  any  time  attempt 
to  take  that  dam  out  of  Lane  alough,  and 
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were  ybn  prevented  by  these  Lakeside  people 
from  doing  sp?"  In  bis  direct  examination 
he  had  said  nothing  about  this  particular 
dam,  and  bence  the  ruling  was  probably  oor* 
rect;  but,  at  any  rate,  he  substantially  an- 
swered it  by  stating  that  he  did  take  out  part 
of  the  dam  during  that  summer,  and  he  did 
not  remember  of  seeing  any  of  the  Lakeside 
people  up  there  during  that  year. 

Burton  Smith,  a  witness  for  the  defendants, 
was  asked  this  question:  "Then,  from  the 
amount  of  water  you  saw  there,  you  estimat- 
ed It  to  be  about  seven  cubic  feet  per  second? 
A.  Yes,  sir."  To  the  question  counsel  for 
plaintiffs  objected  on  the  ground  that  the 
witness  had  not  shown  himself  qualified  to 
measure  water.  The  o'bjectlon  was  sustain- 
ed, and  the  answer  was  stricken  oat.  In  de- 
termining the  competency  of  an  expert  wit- 
ness, the  trial  court  has  quite  a  wide  discre- 
tion, and  we  are  not  prepared  to  Say  that  It 
was  abused  In  the  present  instance,  although 
the  witness  had  stated  that  "I  had  been  ac- 
customed to  measure  the  water  myself  and 
to  measuring  and  determining  the  water  flow- 
ing In  a  stream  and  ascertaining  the  amount 
of  cubic  feet  per  second."  In  view  of  the  ob- 
jection, however,  that  was  made,  appellant 
should  have  gone  more  particularly  Into  the 
facts  disclosing  the  ability  of  the  witness  to 
estimate  with  some  degree  of  accuracy  the 
amount  of  water  carried  by  the  stream.  But 
again,  the  question  seems  to  have  related  to 
a  particular  date  when  the  stream  was  ob- 
served by  the  witness,  and  there  Is  no  con- 
troversy that  at  times  no  water  at  all  was 
flowing  into  the'slongb  from  the  St  Johns, 
and  necessarily  a  very  small  quantity  at  oth- 
er t>eriods,  and  the  answer  of  the  witness 
would  manifestly  have  not  assisted  the  court 
In  determining  the  maximum  amount  to 
which  respondents  were  entitled. 

The  question:  "Is  It  not  a  fact  that  from 
1885  to  the  time  you  quit  having  anything  to 
do  with  the  conducting  of  water  through 
Lane  slough  that  you  took  through  Lane 
slough,  and  were  permitted  to  take  through 
Lane  slough,  only  enough  water  as  In  your 
Jud!;ment  and  In  the  judgment  of  the  people 
representing  the  Lakeside  Ditch  Company 
and  the  St.  Johns  River  Association  was  suf- 
ficient to  equalize  the  water  so  that  half  of 
the  water  coming  down  the  Kaweah  river 
would  run  In  the  St.  Johns  river  and  half  of 
It  In  the  Kaweah  river?"  addressed  to 
James  Evans,  manifestly  called  for  his  opin- 
ion and  was  properly  disallowed.  His  cross- 
examination  took  a  wide  range  and  Included 
every  pertinent  fact  throwing  any  light  upon 
the  question  whether  the  appropriation  of  the 
water  was  In  pursuance  of  any  understand- 
ing or  otherwise. 

The  action  of  the  court  was  clearly  right 
In  striking  out  as  not  responsive  the  answer 
of  witness  Bryan.  "Well  the  division  was 
made  there  to  keep  the  water  In  the  Lakeside 
ditch  as  long  as  the  water  would  reach  the 
bead  of  the  ditch,"  to  the  question,  "What 
was  the  division  made  then?"    This  did  not 


call  for  the  opinion  of  the  witness  as  to 
the  purpose  for  which  the  division  was  made. 

The  same  suggestion  will  apply  to  William 
Dougherty's  answer  to  the  question:  "What 
were  you  doing  there  at  Mcj^.ay  Point  that 
year?" 

Alma  Hall  was  asked  the  question  on 
cross-examination:  "In  1896  isn't  it  a  fact 
that  there  was  plenty  of  water  In  the  Ka- 
weah and  Mill  creek  for  all  these  ditches 
which  are  plaintiffs'  in  this  action  without 
any  water  In  Lane  slough?"  An  objection 
was  sustained  on  the  ground  that  it  was  not 
proper  cross-examination.  In  support  of  the 
ruling,  it  is  contended  by  respondents  "that 
he  was  put  on  in  rebuttal  for  the  sole  pur- 
pose of  contradicting  defendants'  witnesses 
In  regard  to  the  interference  of  plaintiffs' 
use  of  the  water,  and  this  question  was  not 
properly  directed  to  that  fact";  but,  whether 
this  is  so  or  not,  the  question  called  for  an 
opinion  of  the  witness,  and,  besides,  he  bad 
previously  answered  it  by  stating  that  at 
times  there  was,  and  at  other  times  there 
was  not,  plenty  of  water  "without  the  water 
from  Lane  slough." 

James  Evans  was  asked  on  redirect  exanw 
inatlon:  "I  suppose  you  know  that  these 
ditch  companies,  plaintiffs,  in  this  action, 
claimed  that  water  all  that  time,  claimed  the 
right  to  use  it?"  It  was  objected  on  the 
ground  "that  the  same  was  immaterial,  irrel- 
evant, and  Incompetent,  and  not  redirect 
examination."  The  objecticm  was  ov^mled, 
and  the  witness  answered,  "Tes,  sir."  In 
order  to  establish  a  title  by  "prescription," 
it  was  necessary,  as  we  have  seen,  that  the 
use  was  under  a  claim  of  right  This  would 
ordinarily  be  shown  by  the  acts,  declara- 
tions, and  relation  of  the  parties  to  the  con- 
troversy. If  the  plaintiffs,  during  the  time 
they  were  using  the  water,  had  openly  de- 
clared that  they  claimed  a  right  to  the  use  of 
It,  a  witness  with  knowledge  of  that  claim 
would  be  competent  to  testify  to  it.  Thl» 
may  have  been  the  position  of  Bvans,  and- 
aiK>n  that  assumption  the  question  wbs  prop- 
er. If  the  answer  simply  reflected  his  opin- 
ion from  the  acts  of  the  parties,  appellants' 
should  have  shown  that  fact  by  further  ex- 
amination of  the  witness.  Again,  no  other 
conclusion  could  have  been  drawn  from  the 
facts  to  which  he  testified.  Hence  the  nil* 
Ing,  If  erroneous,  was  without  prejudice. 

There  are  some  other  points  made  by  ap- 
pellants; but  tbey  are  all  of  minor  impor- 
tance and  do  not  Justify  any  further  atten- 
tion. As  already  indicated,  it  is  admitted  by 
appellants  that  the  decisive  question  in  the 
case  is  the  finding  as  to  the  use  of  the  water 
in  the  requisite  manner  and  for  the  statu- 
tory period  to  establish  a  title  by  prescrip- 
tion. 

As  we  read  the  record,  there  can  be  n» 
possible  doubt  as  to  this  point  and  the  Judg- 
ment and  the  order  denying  the  motion  for 
a  new  trial  are  afllrmed. 

We  concur:    CHIPMAN;  P.  J.;   HART,  J. 
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PEOPLE  ▼.  MARTIN.     (No.  188.) 

(Court  of  Appeal,  First  District,  California. 

March  30,  1910.) 

L  Homicide  ftl  109,  126*)— Jubtimcation— 

Necessity. 

At  common  law,  though  the  right  of  self- 
defense  against  imminent  and  immediate  danger 
to  life  or  limb  from  an  aggressor  existed,  such 
right  did  not  extend  to  the  killing  of  an  inno- 
cent third  person. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  81  138,  139.  191 ;  Dec.  Dig.  i|  109, 
126.*] 

2.  Homicide   (|   115»)— Justification— Self- 
Defense— Imminent  Danoeb. 

Under  Pen.  Code,  i  197,  malcing  homicide 
justifiable  when  permitted  in  self-defense  or  in 
defense  of  a  wife  or  husband,  parent,  child,  mas- 
ter, mistress  or  servant,  when  there  is  reason- 
able ground  to  apprehend  a  design  to  commit 
felony  or  to  do  some  great  bodily  injury,  and 
imminent  danger  of  such  design  being  accom- 
plished ;  and  section  692,  providing  that  lawful 
resistance  to  the  commission  of  a  public  offense 
may  be  made  by  the  party  about  to  be  injnred, 
and  section  693,  anthorizing  resistance  to  pre^ 
vent  an  offense  against  one's  person  or  bis 
family  or  some  member  thereof,  or  to  prevent 
an  illegal  attempt  by  force  to  take  or  injure 
property  in  his  lawful  possession,  the  right  of 
self-defense  can  only  be  exercised  to  prevent  an 
imminent  danger  of  an  offense  about  to  be 
committed. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {$  155-157;   Dec.  Dig.  {  115.*] 

3.  Cbiminai,   Law    (j   S8»)— Justification— 
DusEsa. 

Pen.  Code,  {  26,  excepting  from  the  class 
of  persons  capable  of  committing  crimes  those 
who  commit  the  act  under  threats  or  menaces 
sufficient  to  show  that  they  bad  reasonable 
cause  to  believe  and  did  believe  their  lives 
would  be  endangered  if  they  refused,  does  not 
excuse  the  commission  of  a  felony  against  the 
property  of  an  innocent  third  person  because 
the  person  doing  the  deed  bad  reason  to  fear, 
not  an  immediate  danger  to  bis  life,  but  a 
future  and  remote  danger. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  43 ;   Dec.  Dig.  {  38.»] 

4.  Infants  (S  67*)— Crimes-Justification— 
Duress— Insufficiency. 

That  a  person  committing  a  deed  and 
claiming  that  it  was  done  under  compulsion 
was  an  infant  does  not  affect  the  construction 
of  Pen.  Code,  §  20.  excepting  from  the  class 
of  persons  capable  of  committing  crimes  those 
who  commit  the  act  under  fear  of  danger  to 
their  lives,  as  to  the  question  whether  the 
fear  must  be  of  imminent  danger  or  may  be 
of  remote  danger. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent. 
Dig.  J  173 ;    Dec  Dig.  {  67.*] 

5.  Criminal  Law  (j  5071^*)— Evidence— Ac- 
complices. 

Where  a  witness  committed  the  act  of 
which  defendant  is.  accused  under  the  direction 
of  defendant,  evidence  that  the  witness  had 
committed  various  other  felonies  under  threats 
from  defendant,  introduced  to  show  that  the 
act  of  the  witness,  being  under  fear  of  dan- 
ger to  his  life,  was  not  criminal,  and  that  he 
was  therefore  not  an  accomplice,  was  inad- 
missible, where  the  fear  under  which  witness 
claimed  to  have  acted  in  the  present  case  was 
not  of  immediate  danger,  but  of  future  and 
remote  danger. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  (  507 1^.*] 


6.  Criminal  Law  (5  1169*)—Appeai^— Harm- 
less Ebrob — Admission  of  EjVidence. 

Error  in  the  admission  of  evidence  of 
previous  acts  by  a  witness  under  threats  froim 
defendant  was  not  cured  by  similar  testimony 
introduced  by  defendant  where  such  testimony 
did  not  cover  nearly  all  the  matters  erroneously 
admitted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $|  3138-3140;  Dec.  Dig.  | 
1169.»] 

7.  Cbiminal  Law  (f  851*)- Etidbncb— Beus- 

VANCY. 

In  a  prosecution  for  depositing  and  ex- 
ploding dynamite  near  a  residence,  evidence  of 
the  possession  by  defendant  at  the  time  of  her 
arrest  10  months  after  the  crime  of  which 
she  was  charged  of  various  poisons,  none  of 
which  bad  any  connection  with  the  crime  charg- 
ed, was  not  admissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law^  Cent.  Etfg.  M  776,  778-7Sfe;    Dec.  Dig.  i 


8.  Criuinal  Law   (|  838*)  —  Bvidbnoe  or 
Otrsb  Offenses— Admissibility. 

In  a  prosecution  for  depositing  and  explod- 
ing dynamite  near  a  residence,  evidence  of  ob- 
scene letters  and  writings  of  defendant,  in  no 
way  relating  to  the  cnme  charged,  was  im- 
proper. 

[BM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  752-757,  788,  789,  801. 
855;   Dec  Dig.  |  S38.*] 

9.  Criminal  Law   ({   869*)  —  Evidkncb  or 
Other  Offenses- Admissibility. 

In  a  prosecution  tor  depositing  and  ex- 
ploding dynamite  near  a  residence,  evidence  of 
the  brutal  treatment  of  a  witness  who  com- 
mitted the  act  under  the  direction  of  defendant 
and  as  to  defendant's  guilty  connection  with 
numerous  other  felonies  and  misdemeanors,  were 
not  relevant  to  the  question  of  her  guilt  o{  the 
crime  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  822-824;   Deo.  Dig.  |  309.*] 

10.  Criminal  Law  ({  921*)- New  TUal— 
Ground— Admission  of  Evidence. 

^Vhere  irrelevant  testimony  is  admitted, 
and  is  of  such  character  as  necessarily  to  be 
prejudicial  to  defendant  a  new  trial  must  be 
granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2206-2209;  Dec  Dig.  I 
921.*] 

Appeal  from  Superior  Court,  Alameda 
County;  Wm.  S.  Wells,  Judge. 

Isabella  Martin  was  convicted  of  having 
deposited  and  exploded  dynamite  near  a  resi- 
dence, and  she  appeals.  Reversed,  and  re- 
manded for  new  trial. 

A.  L.  Ftlck  and  Burton  J.  Wyman,  for  ap- 
pellant Attorney  General  Webb,  for  tbe 
People. 

HALL,  J.  The  defendant  was  charged,  mi- 
dCT  section  601  of  the  Penal  Code,  with  hav- 
ing, on  the  19tb  day  of  March,  1907.  at  the 
county  of  Alameda,  deposited  and  exploded 
dynamite  at  and  near  the  house  of  Frank  B; 
Ogden.  Upon  her  trial  she  was  found  guilty, 
as  "charged;  by  the  verdict  of  the  Jury,  and 
before  judgment  moved  for  a  new  trial.  Her 
motion  was  denied,  and  jud^rment  pronounc- 
ed of  imprisonment  for  the  term  of  her  nat- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  ludaxcs 
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urni  life.  From  the  judgment  and  order  she 
In  due  time  appealed  to  this  court  The  rec- 
ord upon  appeal  consists  of  the  judgment  roll 
and  a  full  transcript  of  the  reporter's  notes 
of  all  the  proceedings  before  the  trial  court, 
and  is  contained  in  five  volumes,  consisting 
of  2770  pages  of  printed  matter. .  The  labor 
of  this  court,  hotvever,  has  been  greatly  less- 
ened by  the  very  systematic  and  lawyer-like 
manner  In  which  counsel  upon  both  sides 
have  briefed  the  case.  No  attaclc  Is  made 
by  appellant  upon  the  sufficiency  of  the  evi- 
dence to  support  the  verdict,  nor  upon  the 
correctness  of  the  Instructions  to  the  Jury. 
Appellant  relies  for  a  reversal  solely  upon 
the  rulings  of  the  court  In  admitting  evidence 
and  in  refusing  to  strllce  out  evidence  that 
bad  been  admitted  over  defendant's  objec- 
tions. 

The  crime  with  which  defendant  was 
charged  was  not  committed  by  her  in  person, 
but  was  in  fact  committed  by  John  B.  Mar- 
tin at  her  instigation,  and,  as  It  Is  claimed, 
by  reason  of  her  coercion.  John  B.  Martin 
was  at  the  time  of  the  commission  of  the 
crime  10  years  of  age,  and  though  be  bad 
been  reared  by  defendant  from  babyhood,, he 
was  not  her  child.  He  was  the  principal 
witness  for  the  prosecution,  and  testified  In 
detail  to  all  the  circumstances  of  the  com- 
mission of  the  crime,  from  which  It  appears 
that  defendant  had  for  a  considerable  time 
before  the  commission  of  the  crime  contem- 
plated the  deed,  and  with  the  aid  of  the  wit- 
ness bad  made  careful  preparation  therefor. 
Her  motive  grew  out  of  the  result  of  some 
litigation  which  she  had  had  in  a  department 
of  the  superior  court  of  Alameda  county  pre- 
sided over  by  the  Hon.  Frank  B.  Ogden,  al- 
though the  action  was  not  finally  tried  before 
Judge  Ogden.  The  witness  and  defendant 
discussed  the  contemplated  crime,  months  be- 
fore Its  commission,  at  Weaverville  in  Trini- 
ty county,  where  defendant  had  a  home  ana 
certain  mining  properties.  Early  In  January, 
1907,  they  came  to  Oakland,  Alameda  county, 
where  defendant  owned  a  home  and  other 
property.  Under  the  house  t)elonglng  to  de- 
fendant, and  In  which  she  and  the  witness 
took  up  their  residence,  was  stored  a  quan- 
tity of  dynamite.  This  was  by  the  witness 
taken  from  under  the  house  by  the  direction 
of  defendant,  and  placed  upon  a  shelf  to  dry. 
Subsequently  a  portion  of  it,  about  twelve 
sticks,  was  made  Into  a  bomb,  by  the  wit- 
ness and  defendant,  for  the  purpose  of  dyna- 
miting the  residence  of  Judge  Ogden.  A  long 
fuse  was  furnished  by  defendant  and  care- 
fully prepared  for  subsequent  use.  A  bicycle 
was  rented  by  defendant  to  enable  the  wit- 
ness to  quickly  escape  from  the  scene  of  the 
intended  crime.  Careful  preparations  were 
made  to  enable  an  alibi  to  be  proved  for  the 
witness  in  case  they  were  suspected  or  charg- 
ed with  the  crime,  and  on  the  night  of  the 
19th  day  of  March,  1907,  the  witness,  at  the 
direction,  of  defendant,  took  the  bomb  and 


fuse  to  the  residence  of  Judge  Ogden,  about 
a  mile  distant  from  the  residence  of  defend- 
ant, in  which  she  remained,  and  after  observ- 
ing that  the  residence  of  Judge  Ogden  waa 
then  occupied  by  members  of  his  family  (wlfe> 
four  children  and  a  maid)  placed  the  bomb 
upon  the  front  porch  of  the  house,  carefully 
adjusted  the  fuse,  lighted  the  same,  mounted 
his  wheel  and  rode  away  to  bis  home,  where 
the  defendant  awaited  his  coming.  The  ex- 
plosion occurred  before  the  witness  reached 
his  home;  and  though  badly  injuring  the 
dwelling  of  Judge  Ogden,  did  no  harm  to 
the  unsuspecting  members  of  the  household 
sheltered  therein,  other  than  each  as  may 
have  arisen  from  fright  and  nervous  Shock 
at  the  dastardly  crime  attempted  against 
their  home  and  possibly  lives. 

During  the  progress  of  the  trial  the  prose- 
cution was  permitted  to  prove,  not  only  by 
the  witness  John  B.  Martin,  but  by  other  wit- 
nesses as  well,  brutal  aiid  cruel  treatment  of 
John  B.  Martin  by  the  defendant  Also  the 
prosecution  was  allowed  to  Introduce  evi- 
dence by  the  witness  Jolm  B.  Mortln  of 
numerous  thefts  committed  by  him  at  the 
Instigation  of  and  for  the  benefit  of  defend- 
ant; "also  that  the  defendant,  prior  to  the 
O^den  dynamiting,  planned  and  caused  the 
witness  to  carry  out  or  attempt  six  different 
felonies,  to  wit,  three  cases  of  arson  In  1901, 
and  tnree  attempts  to  dynamite  the  residence 
of  Wm.  J.  Dingee  in  1004.  Also  evidence  was 
allowed  over  the  objection  of  defendant  that 
after  the  Ogden  affair  defendant  purchased 
cyanide  of  potassium  (a  deadly  poison)  and 
planned  to  have  the  witness  place  the  same 
In  a  reservoir  at  Weaverville  used  to  supply 
drinking  water;  and  also  In  1908  planned  to 
have  the  witness  dynamite  the  residence  of 
Judge  George  Samuels  at  Oakland.  (The 
point  that  this  occurred  subsequent  to  the 
Ogden  affair  was  waived.) 

All  this  evidence,  and  some  other  of  simi- 
lar import,  was  admitted  over  objections  of 
defendant  and  retained  over  her  several  mo- 
tions to  strike  out,  upon  the  theory  that  it 
tended  to  prove  that  the  witness  John  M. 
Martin  was  not  an  accomplice  of  the  de- 
fendant in  th'e  crime  for  which  she  was  on 
trial,  and  therefore  his  testimony  as  a  mat- 
ter of  law  would  support  a  conviction  with- 
out corroboration.  This  theory  is  in  turn 
predicated  upon  the  theory  that,  although 
the  witness  with  his  own  hands  dynamited 
the  Ogden  residence  when  over  a  mile  distant 
from  the  person  of  defendant,  he  was,  guilty 
of  no  crime  in  so  doing  because,  as  it  la 
claimed  by  respondent,  he  committed  the 
act  under  threats  or  menaces  of  defendant, 
sufBcIent  to  show  that  he  had  reasonable 
cause  to  believe  and  did  believe  that  his  life 
would  be  endangered  unless  he  committed 
the  deed.  It  Is  contended  that  the  evidence 
objected  to  was  admissible  as  tending  to 
show  the  reasonableness  of  such  belief  and 
the  existence  thereof.    The  entire  superstruc- 
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ture  of  respondent* B  contention  Is  baaed  upon 
the  construction  placed  by  respondent  upon 
section  26  of  tlie  Penal  Code,  wliicb,  so  far 
as  applicable  to  the  matter  under  discussion, 
ia  as  follows:  "All  persons  are  capable  of 
committing  crimes  except  those  belonging  to 
the  following  classes :  •  •  ♦  Slghth.  Per- 
sons (unless  the  crime  be  punisliable  with 
death)  who  committed  the  act  or  made  the 
omission  charged  under  threats  or  men- 
aces sufficient  to  show  that  they  had  reason- 
able cause  to  and  did  believe  their  lives 
would  be  endangered  if  they  refused." 

The  vital  point  of  difterence  between  appel- 
lant and  respondent  aa  to  the  effect  of  tills 
section  pf  the  Code  is  this:  That  appellant 
insists  that  the  danger  to  the  life  of  the  per- 
son claiming  the  protection  of  the  statute 
must  be,  or  reasonably  appear  to  be,  im- 
minent and  immediately  impending,  while 
respondent  claims  that  such  danger  is  suffi- 
cient to  excuse  from  criminal  responsibility 
for  any  crime  however  heinous,  not  punish- 
able with  death,  if  committed  under  threats 
causing  a  reasonable  belief  on  the  part  of  the 
person  threatened  that  a  refusal  would  en- 
danger his  life  either  immediately  or  at  some 
time  In  the  futur&  To  malie  this  clear  it  is 
now  necessary  to  state  the  testimony  given 
by  the  witness  John  B.  Martin  as  to  the 
threats  and  the  fear  under  which  it  is  claimed 
he  committed  the  crime  for  which  defendant 
was  convicted.  We  quote  from  the  tran- 
script: "Q.  Why  did  you  take  this  bomb  pre- 
pared by  you  and  Mrs.  Martin,  and  place  it 
on  Judge  Ogden's  premises?  A,  Because  I 
was  forced  to.  Q.  How  were  you  forced  to? 
A.  By  threats  Mra  Martin  made.  Q.  What 
did  she  say,  what  threats  did  she  make?  A. 
She  said  if  I  didn't  place  the  bomb  in  Judge 
Ogden's  porch  she  would  have  me  arrested 
for  burning  the  bouse,  take  me  up  to  Trinity 
county,  hit  me  over  the  head  with  a  sledge 
hammer,  put  a  stick  of  powder  under  me  and 
blow  me  up,  and  come  Into  town  and  say  it 
was  an  accident,  and  they  would  believe  it. 
Q.  I  will  ask  you  what  was  your  feeling  to- 
wards Mrs.  Martin  on  the  19th  day  of  March, 
1907,  Mrs.  Martin,  this  defendant?  A.  I  was 
afraid  of  her.  I  was  afraid  that  she  would 
kill  me  if  I  dldtt't  carry  out  such  deeds  as 
she  told  me  to."  It  further  appeared  from 
his  testimony  that  this  threat  was  made  sev- 
eral weeks  before  the  crime  was  committed, 
and.  before  the  bomb  was  made.  On  cross-ex- 
amination the  witness,  in  response  to  the 
question,  "Then  you  want  to  tie  understood 
now,  do  yon,  that  the  fear  which  you  had  of 
what  she  would  do  if  you  did  not  explode  the 
Ogden  bomb  was,  not  that  she  would  kill 
yon  or  attempt  to  kill  yon  in  Oakland,  but 
she  would  get  you  up  in  Weavervllle  and  kill 
you  there.  That  is  correct.  Is  it?"  answered, 
"It  Is."  In  other  words,  it  was  made  perfect- 
ly clear  and  certain  that  the  witness  did  not 
act  under  any  fear  of  Immediate  or  imminent 
danger  of  his  life,  but  only  under  a  fear  that 


at  some  future  time  and  at  a  i^ace  hun- 
dreds of  miles  away  from  the  scene  of  the 
contemplated  crime  his  life  would  be  in  dan- 
ger from  the  defendant  Unless  such  a  fear 
— a  fear  of  a  future  and  remote  danger  to 
life — will  exempt  a  person  from  responsibility 
for  any  crime  (not' punishable  with  death), 
committed'  against  the  person  or  property  of 
an  Innocent  third  person,  all  this  testimony 
introduced  under  the  theory  tliat  it  tended 
to  show  the  existence  and  reasonableness  of 
the  fear  under  which  it  is  claimed  the  wit- 
ness and  perpetrator  of  the  crime  acted,  was 
inadmissible. 

We  do  not  understand  respondent  tp  claim 
that,  at  the  common  law,  such  a  fear  of  fu- 
ture and  remote  danger  to  life  would  excuse 
the  commission  of  a  felony.  The  contention 
of  respondent  is  based  entirely  upon  the 
wording  of  section  26  of  the  Penal  Code.  At 
common  law,  the  right  of  self-defense  against 
imminent  and  immediate  danger  to  life  or 
limb  from  an  aggressor  existed.  It  only  ex- 
isted, however,  to  prevent  death  or  bodily  in- 
jury that  was  imminent,  and  could  only  be 
exercised  against  the  person  threatening  the 
injury.  It  did  not  extend  to  the  Idlling  of 
an  innocent  third  person.  It  has  ever  been 
the  rule  that  necessity  Is  no  excuse  for  kill- 
ing an  innocent  person.  Blackstone  stiys: 
"And  therefore,  though  a  man  l>e  violently 
assaulted  and  hath  no  other  possible  means 
of  escaping  death,  but  by  killing  an  Innocent 
person,  this  fear  and  force  shall  not  acquit 
him  of  murder;  for  he  ought  rather  to  die 
himself  than  escape  by  the  murder  of  an  In- 
nocent. But  in  such  a  case  be  is  permitted 
to  kill  the  assailant,  for  the  law  of  nature 
and  self-defense,  Its  primary  canon,  have 
made  him  his  own  protector."  4  Blackstone 
(Cooley)  I  30.  In  Arp  v.  State,  97  Ala.  5,  12 
South.  301,  19  L.  R.  A.  857,  38  Am.  St.  Rep. 
137,  it  is  said:  "The  authorities  seem  to  be 
conclusive  that,  at  common  law,  po  man  can 
excuse  himself  under  the  plea  of  necessity  or 
compulsion  for  taking  the  life  of  an  Innocent 
person." 

So,  too,  while  the  statute  of  this  state  rec- 
ognizes and  sanctions  the  right  of  sdf-de- 
fense  against  an  aggressor,  the  right  can  only 
be  exercised  to  prevent  an  imminent  danger 
or  an  offense  about  to  be  conunitted.  Thus 
homicide  is  justifiable  "when  committed  in 
the  lawful  defense  of  such  person,  or  of  a 
wife  or  husband,  parent,  child,  master,  mis- 
tress or  servant  of  such  person,  when  there 
is  reasonable  ground  to  apprehend  a  design  to 
commit  a  felony  or  to  do  some  great  bodily 
injury;  and  imminent  danger  of  such  de- 
sign being  accomplished."  Pen.  Code,  S  197. 
"Lawful  resistance  to  the  commission  of  a 
public  offense  may  be  made:  (1)  By  the  par- 
ty about  to  be  injured."  Pen.  Code,  S  692. 
"Resistance  sufficient  to  prevent  the  offense 
may  be  made  by  the  party  alxjut  to  be  in- 
jured: (1)  To  prevent  an  offense  against  his 
person,  or  tiia  family  or  some  member  tliere- 
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«f ;  (2)  to  prevent  an  Ulegal  attempt  by  force 
to  take  or  Injure  property  in  his  lawful  pos- 
aeeslon."    Pen.  Code,  {  693. 

If  the  right  of  self-defense  and  forcible 
resistance  against  an  aggressor  exists  only  in 
the  presence  of  imminent  danger  or  when  an 
offense  Is  about  to  be  committed,  It  would 
be  an  anomalous  condition  of  the  law  that 
would  Justify  or  excuse  the  commission  of  a 
felouy  nsaiust  the  i>erson  or  property  of  an 
entirely  innocent  person  because  the  person 
tloiiig  the  deed  had  reason  to  fear  and  did 
tear,  not  an  imminent  and  immediate  danger 
to  his  life,  but  a  future  and  remote  danger, 
and  one  that  in  the  very  nature  of  things 
oould  be  readily  averted  by  Innocent  methods. 

The  fact  that  In  this  case  the  person  com- 
mitting the  deed,  and  claiming  that  It  was 
done  under  a  compulsion  that  excuses  him 
from  the  criminality  of  the  act,  is  a  minor 
cuts  no  figure  in  the  proper  construction  of 
the  statute;  It  is  general  and  applicable  to 
persons  of  any  age.  While  the  language  Is 
not  as'  exact  as  it  might  be,  It  must  be  given 
a  reasonable  meaning  so  as  to  effectuate  the 
design  of  the  Legislature  and  to  promote  Jus- 
tice. We  would  be  loath  to  believe  that  the 
liCglalature  Intended  to  excuse  one  from  re- 
sponsibility for  atrocious  felonies  committed 
against  the  property  or  person  of  an  Innocent 
person,  under  a  fear,  by  whatever  threats  In- 
duced, that  a  refusal  would  In  the  future  and 
at  some  remote  place  endanger  his  Ufa  Such 
a  danger  In  the  very  nature  of  things  could 
be  easUy  avoided  by  Innocent  methods.  It 
would  require  very  explicit  language  to  in- 
duce ns  to  believe  that  the  Legislature  in- 
tended to  lay  down  any  such  monstrous  and 
unjust  rule  as  that  any  person  should  be  ex- 
cused from  responsibility  for  an  infamous 
crime  when  committed  under  the  fear  of 
future  and  remote  danger  to  life  which  In 
the  nature  of  things  could  be  easily  avoided. 
We  agree  with  the  views  expressed  by  the 
court  in  Bain  v.  State,  67  Miss.  557,  7  South. 
408,  when  it  said:  "We  can  conceive  of  cases 
In  which  an  act,  criminal  in  its  nature,  may 
be  committed  by  one  under  such  circumstan- 
ces of  coercion  as  to  free  him  from  criminali- 
ty. The  impending  danger,  however,  should 
be  present,  Imminent  and  not  to  be  avoided. 
♦  •  •  The  social  system  would  be  sub- 
verted, and  there  would  be  no  protection  for 
persons  or  property.  If  the  fear  of  man,  need- 
lessly and  cravenly  entertained,  should  be 
held  to  Justify  or  excuse  breaches  of  the 
law."  So,  too,  in  People  v.  Repke,  103  Mich. 
450,  61  N.  W.  861,  It  was  said:  "Threats  of 
future  injury  do  not  excuse  any  offense. 
The  necessity  which  will  excuse  a  man  for 
breach  of  law  must  be  Instant  and  Im- 
minent" 

Respondent  has  cited  no  case  that  supports 
its  contention.  There  are  none.  Bums  v. 
State,  89  Oa.  527,  15  S.  E.  748,  a  case  arising 
under  a  statute  similar  to  ours,  lays  down 
the  rule  directly  contrary  to  the  contention 
of  respondent  In  the  case  at  bar.    The  report 


of  the  Georgia  case  is  somewhat  meager,  and 
can  only  be  fully  understood  by  a  somewhat 
careful  study  of  the  case.  The  decision  of 
the  court  is  In  the  form  of  a  syllabus,  pre- 
ceding the  statement  of  the  case.  Under  the 
Code  of  that  state '(section  4303  [Code  1882]) 
It  is  provided  that:  "A  person  committing 
a  crime  or  misdemeanor  under  threats  or 
menaces,  which  sufUciently  show  that  his  life 
or  member  was  in  danger,  or  that  he  had 
reasonable  cause  to  believe  and  did  actually 
believe,  that  his  life  or  member  was  In  dan- 
ger, shall  not  be  found  guilty;  and  such 
threat's  and  menaces  being  proved  and  estal)- 
llshed,  the  person  compelling  by  said  threats 
and  menaces  the  commission  of  the  offense 
shall  be  considered  a  principal,  and  suffer  the 
same  punishment  as  if  he  had  perpetrated  the 
offense."  The  first  part  of  this  section  ex- 
cusing the  person  coerced  is  not  materially 
different  from  our  statute  so  far  as  it  relates 
to  the  imminency  of  the  danger.  The  defend- 
ant Burns  was  convicted  of  murder,  and  the 
principal  witness  against  him  was  his  step- 
mother. It  Is  apparent  from  the  statement 
of  the  points  involved,  and  the  Instructions 
given  and  refused,  that  this  witness  had  pre- 
viously given  false  testimony  at  the  coroner's 
inquest,  and  which  she  claimed  was  given 
under  coercion,  and  also  that  she  had  testi- 
fied to  a  state  of  facts  upon  the  final  trial 
which  would  make  her  an  accomplice  unless 
she  acted  under  coercion  and  fear.  Upon 
each  point  the  trial  court  gave  an  instruction 
which  Ignored  the  necessity  of  the  fear  be- 
ing of  a  present  impending  danger,  and  re- 
fused to  give  a  requested  one  including  this 
element  The  court  said :  "According  to  sec- 
tion 4308  of  the  Code,  in  order  for  duress  or 
fear  produced  by  threats  or  menaces  to  be  a 
valid  legal  excuse  for  doing  anything  which 
would  otherwise  be  criminal,  the  act  must 
have  been  done  under  such  threats  or  men- 
aces as  show  that  the  life  or  member  was  In 
danger,  or  that  there  was  reasonable  cause 
to  believe  and  actual  belief  that  there  was 
such  danger.  The  danger  mwitt  not  be  one  of 
future  violence,  hut  of  present  and  immediate 
violence  at  the  time  of  the  corrvmistion  of  the 
forbidden  act.  Thus,  where  the  forbidden  act 
Is  perjury  by  a  witness  at  a  coroner's  inquest, 
the  danger  of  death  or  dismemberment  at 
some  future  time,  In  the  absence  of  all  dan- 
ger at  the  time  of  testifying,  will  not  excuse. 
*  *  *  A  person  who  aids  and  assists  in 
the  commission  of  a  crime,  or  in  measures 
taken  to  conceal  It  and  protect  the  criminal, 
it  not  relieved  from  orinUnatity  as  an  accom- 
pUoe  on  account  of  fear  excited  by  threats  or 
menaces,  unless  the  danger  be  to  life  or  mem- 
ber, nor  unless  that  danger  be  present  and 
immediate  as  above  announced  touching  fear 
under  the  influence  of  which  perjury  is  com-> 
mitted."  (Italics  are  ours.)  We  understand 
this  case  as  clearly  holding  that  a  person  b 
not  relieved  of  the  responsibility  for  a  crim- 
inal act  because  he  acted  through  fear  pro- 
duced by  threats,  unless  the  fear  was  of  Im- 
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mediate  and  imminent  danger.  The  case  la 
dted  aa  authority  for  tbls  doctrine  In  the 
commissioners'  note  to  the  Penal  Code  of 
Georgia  (adopted  In  1895)  under  section  41, 
which  la  a  re-enactment  qf  section  4303,  and 
also  in  the  notes  to  Arp  y.  State,  In  19  L.  R. 
A.  859.  We  think  the  Georgia  case  Is  direct- 
ly In  point,  and  Is  grounded  In  sound  reason 
and  enlightened  Justice. 

Inasmuch  as  It  is  clear  that  the  witness 
John  B.  Martin  had  no  fear  of  immediate 
and  Imminent  danger  to  his  life,  but  only  a 
fear  that  defendant,  at  some  future  time  and 
at  some  remote  {ilace,  would  Iilll  him,  all  the 
evidence  now  under  consideration,  admitted 
as  tending  to  show  the  existence  and  reason- 
ableness of  such  fear,  was  Improper.  None 
of  it  should  have  been  admitted,  and  all  of 
it  should  have  been  stricken  out. 

Neither  were  the  errors  thus  committed 
cured  by  the  subsequent  introduction  by  de- 
fendant of  the  testimony  of  Johnion  to  the 
effect  that  John  B.  Martin  had  confessed  to 
him  to  committing  some  of  the  same  crimes 
and  implicating  the  defendant  therein.  The 
circumstances  under  which  this  testimony 
was  Introduced  bear  little  resemblance  to  the 
facts  in  the  case  of  People  v.  Silvers,  6  Cal. 
App.  69,  92  Pac.  506,  cited  by  respondent;  but 
aside  from  this  the  Johnion  testimony  did 
not  cover  anywhere  near  all  the  matter  er- 
roneously admitted. 

Other  evidence  equally  objectionable,  tend- 
ing to  show  the  possession  by  defendant  at 
the  time  of  her  arrest  (which  occurred  about 
10  months  subsequent  to  the  commission  of 
the  crime  for  which  she  was  being  tried)  of 
various  poisons,  none  of  which  had  any  con- 
nection with  the  crime  committed  at  the  Og- 
den  residence,  was  admitted  over  the  objec- 
tion of  defendant. 

Evidence  of  obscene  letters  and  writings  of 
defendant  in  no  way  relating  to  the  dynamit- 
ing of  the  Ogden  house  was  admitted.  This 
evidence  was  very  prejudicial  to  defendant, 
as  it  tended  to  show  her  to  be  a  most  deprav- 
ed and  vicious  woman.  However  depraved 
or  vicious  she  might  be,  she  was  entitled  to 
I>e  tried  only  for  the  crime  charged  against 
her;  and  upon  the  issue  presented  by  her 
plea  of  not  guilty  only  such  testimony  as  was 
rdevant  to  such  issue  should  have  been  ad- 
mitted. 

The  evidence  as  to  her  bmtal  treatment  of 
the  witness  John  B.  Martin,  and  as  to  her 
guilty  connection  with  the  numerous  felonies 
and  misdemeanors,  had  no  relevancy  to  the 
question  as  to  whether  or  not  she  was  guilty 
of  the  crime  of  dynamiting  the  house  of 
Judge  Ogden.  It  is  not  pretended  that  it 
tended  to  prove  that  she  committed  the  crime 
for  which  she  was  being  tried.  Its  ostensible 
purpose  was  to  prove  that  John  B.  Martin 
was  not  criminally  responsible  for  his  acts  In 
placing  and  exploding  the  bomb  at  the  Ogden 
home.    But  as  we  have  shown,  it  was  not  ad- 


missible for  this  purpose.  Its  character  won 
such  as  to  greatly  prejudice  the  defendant 
with  the  Jury.  The  defendant  had  the  right 
to  have  all  such  Irrelevant  matter  excluded 
from  the  Jury.  When,  as  in  this  case,  irrele- 
vant' testimony  has  been  admitted,  and  is 
of  such  a  character  as  necessarily  to  be  prej- 
udicial to  defendant,  a  new  trial  must  be 
granted.  People  v.  C!arpenter,  136  Gal.  393, 
68  Pac.  1027;  People'  v.  Williams,  127  CaL 
216,  59  Pac.  581;  People  v.  Arlington,  123 
Cal.  366,  65  Pac.  1003;  People  v.  Lynch,  122 
Cal.  503,  55  Pac.  248. 

Complaint  Is  also  made  that  defendant  was 
compelled  to  answer  questions  upon  cross-ex- 
amination not  relating  to  matters  about  which 
she  had  testified  In  chief.  In  some  respect 
this  complaint  seems  to  be  well  founded,  but 
as  to  most  of  the  questions  the  answers  were 
such  as  to  preclude  any  inference  of  prejudice 
thereby.  In  view  of  the  necessity  for  a  new 
trial,  we  only  feel  it  necessary  upon  this 
point  to  call  attention  to  the  rule  for  cross- 
examination  of  defendant  as  laid  down  in 
People  V.  Gallagher,  lOD  Cal.  466,  35  Pac.  80, 
People  V.  Arrfghlni,  122  Cal.  121,  54  Pac.  501, 
and  People  v.  Schmltz,  7  Cal.  App.  309,  94 
Pac.  407,  419. 

The  Judgment  and  order  are  reversed,  and 
the  action  remanded  for  a  new  trial. 


We   concur: 
GAN,  J. 


COOPER,   P.    J.;     EBRRI- 


(18  Idabo.  ie7> 
FOORB  V.  SIMON  PIANO  CO. 
(Supreme 'Court  of  Idaho.     May  2,  1910.) 

(Byllaiut  hy  the  Court.) 

1.  Attachment  (J  109*)  — Affidavit— Skoo- 

SITT. 

Under  the  provisions  of  sections  4302  and 
4308,  Rev.  Codes,  an  attachment  may  be  had 
against  a  defendant  not  residing  in  this  state  In 
an  action  upon  a  judgment  or  upon  a  contract 
express  or  implied,  and  in  such  case  it  is  not 
necessary  to  show  by  the  affidavit  for  attach- 
ment that  the  plaintiff  haa  no  security  for  the 
debt. 

[E!d.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  <  240;   Dec.  Dig.  f  109. •] 

2.  Process  ({  40*)— SmtHOMs  —  Indobsememt 
OF  Attobnbt's  Name. 

Where  a  summons  or  an  alias  summona  !• 
published  by  order  of  the  court,  and  the  name 
of  the  attorney  for  the  plaintiff  as  Indorsed  on 
the  summons  does  not  appear  in  the  summons 
as  published,  the  omission  is  not  fatal  to  the 
jurisdiction  and  does  not  invalidate  the  service 
by  publication.  The  provision  of  subdivision  5, 
§  4140,  requiring  that  "the  name  ofplalnUfTa 
attorney,  with  bia  post  office  address  or  resi- 
dence must  be  indorsed  on  the  summons,"  is 
directory  and  not  mandatory. 

[Ed.  Note.— For  other  cases,  see  Process,  Dec. 
Dig.  S  40.»] 

3.  JtniGMENT   (g  17*)— JUBIBDICnOM   OF  COUBT 
— CONSTRDCnVE  Sebvicb. 

Where  constructive  service  of  summons  has- 
been  had  by  publication  against  a  nonresident 
defendant,  and  property  within  the  state  has 
been  attaehed  under  a  writ  of  attachment  reg- 
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Jarly  issued  in  conformity  with  tbe  reqairs- 
aenla  of  the  statute,  the  jurisdiction  of  the 
ourt  attaches  in  rem  to  the  extent  of  the 
roperty  attached,  and  a  judgment  entered  un- 
er  the  constructive  service  of  summons  is  valid 
nd  binding  to  the  extent  of  the  rem. 
[Ed.  Note.— B''or  other  cases,  see  Judgment, 
)ec.  Dig.  I  17.»] 

:.  Attachment  (S  171*)— Notiob  or  Issuance 

OF  WbIT— PUKPOSE. 

The  notice  of  the  issuance  of  a  writ  of  at- 
acbment  required  to  be  given  by  the  cleric  iin- 
ler  tbe  provisions  of  section  4304,  Rev.  Codes, 
9  Intended  for  the  protection  and  benefit  of 
'ther  creditors  of  the  defendant,  and  a  failure 

0  give  the  notice  is  not  available  to  the  defend- 
nt  in  the  attachment  proceeding  and  does  not 
nable  him  to  avoid  the  attachment  or  sub- 
eqnent  execution  sale  thereunder. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
lent  Dig.  H  492-604;  Dec.  Dig.  §  171.»] 

^  Attachment  (|  173*)— Excessive   Levt— 

Collateral  Pboceedimo. 

The  question  as  to  whether  or  not  an  ez- 
essive  lev^  has  been  made  under  a  writ  of  at- 
acbment  is  one  to  be  presented  to  tbe  court 
rom  which  the  writ  issued  and  In  which  tbe  ac- 
lon  is  pending,  and  cannot  be  raised  b^  tbe  de- 
endant  after  an  execution  sale  and  in  a  col- 
iteral  or  Independent  action. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
>ec.  Dig.  {  173.*] 

.  Appeal  and  Ekbob  (i  22S*)  —  Questions 
Not  Raised  in  Loweb  Coubt. 

The  question  as  to  whether  or  not  several 
>ts  or  tracts  or  parcels  of  land  have  been  sold 
jgether  under  one  bid,  instead  of  separately,  as 
equired  by  section  4484,  Rev.  Codes,  is  a  ques- 
ion  properly  to  be  presented  to  the  court  from 
'bich  the  execution  issued  and  on  a  motion  to 
it  aside  tbe  sale  for  the  irregularity.  It  can- 
ot  be  raised  for  the  first  time  on  appeal  either 

1  the  same  or  a  collateral  proceeding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Jrror,  Dec.  Dig.  i  225.*] 

.  Corpobations  (8  642*)— Foreign  Corpora- 
tions—Right  to  Do  Business  in  the  State 
— "DoiNo  Business  in  This  State." 

Tbe  provisions  of  section  10,  art.  11,  of 
le  state  Constitution,  and  of  section  2702, 
Lev.  Codes,^  prohibiting  a  foreign  corporation 
iloing  business  in  this  state"  without  first 
ling  its  articles  of  incorporation  and  desig- 
atin{;  an  agent,  do  not  appl^  to  a  foreign  cor- 
Dration  doing  interstate  business  or  a  corpora- 
on  tbat  sells  an  article  in  another  state  to  a 
tizen  of  this  state  and  whiph  thereafter  finds  it 
Bcessary  to  resort  to  the  courts  of  this  state 
ir  the  collection  of  the  debt. 
[Ed.  Note.— For  other  cases,  see  Corporations, 
ee.  Dig.  I  e42.» 

For  other  definitions,  see  Words  and  Phrases, 
>1.  8,  pp.  2155-2160;    vol.  8,  pp.  7040,  7641.] 

COBPOBATIONS  (5  656*)— FOBEION   CORPORA- 
TIONS—RiOHT  TO  Take  Title  to  Realtt. 
Section  2792,  Rev.  Codes,  which  prohibits 

noncompiying  foreign  corporation  from  tak- 
ig  title  to  realty  within  this  state  prior  to 
ing  its  articles,  does  not  apply  to  a  foreign 
irporation  which  bids  in  real  estate  at  execu- 
on  sale  for  the  collection  of  a  judgment  due 
>  tbe  corporation  and  which  judgment  arises 
It  of  an  interstate  transaction. 
[Ed.  Note.— For  other  cases,  see  Corporations, 
ec.  Dig.  S  656.*] 

Appeal  from  District  Court,  Shoshone  Coan- 

■ ;  Vf.W.  Woods,  Judge. 

Action  by  William   E.   Foore  against  the 


Simon  Piano  Oompanr.     Judgment  tor  de- 
fendant, and  plalntm  appeals.    AffltmedL 

This  action  was  Instituted  by  the  appel- 
lant, who  was  plaintiff  in  the  lower  court,  to 
procure  the  cancellation  of  a  default  judg- 
ment entered  against  him  on  the  6th  day  of 
January,  1905,  and  in  favor  of  tbe  respond- 
ent In  this  case,  the  Simon  Piano  Company. 
Plaintiff  also  prayed  for  the  cancellation  of 
sherlfTs  deed  that  had  been  executed  and  de- 
livered under  execution  sale  and  to  quiet  his' 
title  to  the  lands  sold  in  satisfaction  of  the 
Judgment  On  the  30th  day  of  June,  1904, 
the  appellant  was  a  resident  of  Alberta,  Can- 
ada, and  was  at  tbat  time  the  owner  of  320 
acres  of  timber  land  situated  In  Shoshone 
county  and  which  was  subsequently  sold  un- 
der the  execution  involved  in  this  case.  Pri- 
or to  the  departure  of  appellant  for  Alberta, 
he  had  been  a  resident  o1  Coeur  d'Alene  City, 
Kootenai  county,  and  while  residing  at  the 
latter  place^  and  on  the  9th  day  of  December. 
1902,  be  purchased  from  the  respondent  cor- 
poration an  automatic  music  machine,  called 
an  "Apollo."  This  Apollo  was  purchased 
under  a  conditional  sale  contract  by  the 
terms  of  which  title  remained  in  the  piano 
company  until  the  final  payment  should  be 
mada  On  the  30th  day  of  June.  1004,  tbe 
Simon  Piano  Company,  a  foreign  corporation, 
filed  its  complaint  in  the  district  court  of  tbe 
First  judicial  district  of  this  state  in  and 
for  Shoshone  county,  against  the  appellant 
herein,  in  w4iich  complaint  it  alleged  that 
tbe  defendant  therein  was  indebted  to  the 
plaintiff  in  the  sum  of  $110.05,  together  with 
interest  thereon  from  the  7th  day  of  June, 
1004,  at  the  rate  of  7  per  cent  per  annum. 
This  action  was  prosecuted  for  the  collection 
of  the  alleged  balance  dne  from  the  appellant 
herein  to  respondent  on  the  conditional  sale 
contract  for  the  Apollo.  On  the  same  date 
an  afiidavit  for  attachment  was  made  and 
filed'  with  the  clerk,  and  a  summons  and  writ 
of  attachment  were  Issued,  and  the  writ  of 
attachment  was  levied  on  the  real  estate  In- 
volved In  this  present  action.  On  July  16th 
following,  the  summons  was  returned,  tbe  of- 
ficer stating  thereon  that  it  bad  not  been 
served  for  the  reason  that  after  diligent 
search  and  Inquiry  defendant  could  not  be 
found  within  Shoshone  county.  Thereafter 
and  on  tbe  11th  day  of  Octot>er,  affidavit  for 
publication  of  summons  was  made  and  filed, 
and  an  order  for  publication  of  summons  was 
thereupon  made  by  the  probate  judge,  and 
thereafter  a  summons,  designated  as  "an 
alias  summons,"  was  duly  published  In  tbe 
"Idaho  Press,"  a  newspaper  printed  and  pub- 
lished In  Shoshone  county.  The  summons 
as  published  did  not  show  the  name  of  the 
attorney  for  tbe  plaintiff  as  tbe  same  had 
been  Indorsed  on  tbe  summons.  Notice  of 
the  Issuance  of  tbe  writ  of  attachment  was 
not  posted  or  published  by  the  clerk  of  the 
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district  conrt  as  required  by  the  provisions 
of  tlie  statute.  Section  4304,  Rev.  Codes. 
Judgment  by  default  was  entered  in  that  ac- 
tion against  the  appellant  herein  and  in  fa- 
vor of  the  Simon  Piano  Company  for  the 
amount  demanded,  and  execution  was  issued 
and  levied  on  a  tract  of  land  comprising  320 
acres,  which  was  sold  in  one  body  to  satisfy 
the  Judgment  and  was  bid  in  by  the  plaintiff 
In  that  case,  the  Simon  Piano  Company. 
The  plaintiff  in  the  attachment  suit  bad  not 
complied  with  the  foreign  corporation  laws 
of  this  state  at  the  time  of  the  prosecution 
of  its  action,  nor  did  it  until  some  time  after 
the  execution  sale.  The  appellant  appears 
to  have  had  no  actual  notice  of  the  pendency 
of  the  action  or  of  any  proceedings  had  there- 
under until  the  month  of  June,  1906,  and 
after  the  execution  of  the  sheriff's  deed.  On 
September  26,  1906,  appellant  filed  his  com- 
plaint in  this  action  to  set  aside  the  Judg- 
ment and  cancel  the  deed.  The  case  went  to 
trial  on  February  5,  1909,  and  was  submitted, 
and  findings  and  Judgment  were  made  and 
entered  in  favor  of  the  respondent  This  ap- 
peal was  thereupon  prosecuted. 

Gray  &  Knight,  J.  L.  McClear,  and  William 
K.  Schissler,  for  appellant  Kerns  ft  Ryan, 
EYankliu  Pfirman,  and  Samuel  R.'  Steams, 
for  respondent 

AIIiSHIE),  J.  (after  stating  the  facts  as 
at>ove).  We  shall  consider  the  errors  assigned 
in  the  order  in  which  they  are  presented  in 
the  brief. 

1.  Failure  to  find  on  all  material  issues. 

The  findings  of  the  court  cover  all  the  is- 
sues that  were  essential  to  the  final  deter- 
mination of  this  case.  It  was  unnecessary 
for  the  court  to  find  on  questions  which 
would  not  influence  or  affect  the  Judgment  to 
t>e  entered.  Brown  v.  Macey,  13  Idaho,  4S1, 
90  Pac.  83d. 

2.  Falsity  of  the  affidavit  for  attachment. 

It  is  contended  by  appellant  that  the  af- 
fidavit for  attachment  in  the  original  action 
was  false  and  that  the  court  bad  no  Jurisdic- 
tion to  issue  the  writ  On  this  question  there 
was  a  confiict  of  evidence,  and  the  trial 
court  found  In  favor  of  the  defendant,  and 
that  the  sum  alleged  in  the  affidavit  was  in 
fact  due  at  that  time.  This  sufficiently  dis- 
poses of  that  question.  It  is  doubtful,  how- 
eror,  if  the  truth  of  the  affidavit  in  that  re- 
spect could  be  Inquired  into  at  this  time  and 
In  this  manner. 

S.  Attachment  cannot  be  had  by  vendor 
who  retains  title. 

It  is  contended  by  appellant  that  under  the 
conditional  sale  contract  the  piano  company 
retained  title  to  the  Apollo  until  the  final 
payment  should  be  made,  and  that  under  the 
statute  of  this  state  he  could  not  have  a 
writ  of  attachment  until  he  had  exhausted 
his  security,  or  the  same  bad  become  value- 
less without  any  fault  of  the  company.  Marie 
Means  Tsf.  Co.  v.  McKenzle,  9  Idaho,  1G5, 


73  Pac.  1S9;  Barton  ▼.  Groseclose,  11  Idaho, 
227,  81  Pac.  €23 ;  Peasley  v.  Noble,  17  Idaho^ 
686,  107  Pac.  402.  This  position  Is  correct  as 
to  a  resident  defendant,  but  is  not  applicabls 
to  the  facts  of  the  present  case.  This  was  an 
action  against  a  nonresident,  and  the  utbich- 
ment  was  sought  on  the  ground  that  the  de- 
fendant in  the  case  was  a  nonresident  of  the 
state.  Under  the  provisions  of  our  statute 
(sections  4302  and  4303,  Rev.  Codes)  an  at- 
tachment may  be  had  "against  a  defendant 
not  residing  in  this  state"  in  an  action  uiion 
a  "Judgment  or  upon  contract,  express  or  im- 
plied," and  in  such  case  it  is  not  necessary  to 
show  that  the  plaintiff  has  no  security.  In 
other  words,  the  provisions  of  subdivision  2 
of  both  sections  4302  and  4303  do  not  apply 
to  a  nonresident  defendant  Kerns  v.  Mc- 
Aulay,  8  Idaho,  508,  69  Pac.  S39;  Ross  v. 
Gold  Ridge  Mining  Co.,  14  Idaho,  6S7,  95  Pac 
821;  Kohler  v.  Agassiz,  99  Cai.  9,  88  Pac. 
741.  In  Kohler  v.  Agassiz  the  Supreme  Court 
of  California,  in  passing  upon  the  require- 
ments of  section  637  of  the  Code  of  CIvU 
Procedure  of  that  state,  which  is  in  the  same 
language  as  section  4303  of  oar  Revised 
Codes,  said:  "As  against  a  nonresident  de- 
fendant the  affidavit  need  not  show  that  the 
payment  of  the  claim  is  not  secured  by  mort- 
gage lien  or  pledge.    •    *    • » 

4.  Name  of  attorney  in  published  snm- 
mons. 

It  is  next  insisted  by  appellant  that  the 
alias  summons  as  published  did  not  con- 
tain the  name  of  the  attorney  for  the  plain- 
tiff as  the  same  had  been  "indorsed  on  the 
summons."  Subdivision  6  of  section  4140  of 
the  Revised  Codes  provides  as  follows:  "The 
name  of  the  plaintiff's  attorney,  with  bis 
post  office  address  or  residence  must  be  In- 
dorsed on  the  summons."  It  !■  conceded 
that  the  summons  published  did  not  show 
the  name  of  the  attorney  for  the  plaintiff  as 
required  by  this  provision  of  the  statute. 
We  think  this  requirement  of  the  statute  is 
directory  rather  than  mandatory.  The  name 
of  the  attorney  indorsed  on  the  summons  is 
not  properly  a  part  of  the  summons  itself. 
Its  only  purpose  is  to  advise  the  defendant 
of  the  name  of  the  attorney  who  appears 
for  the  plaintiff  and  his  residence  or  post 
office  address.  It  is  no  part  of  the  canse  of 
action.  The  language  of  the  statute  would 
imply  that  the  name  is  to  be  written  across 
the  back  of  the  summons  instead  of  appear- 
ing on  the  face  thereof.  The  statute  does 
not  require  the  indorsements  on  the  sum- 
mons to  be  published.  It  only  requires  the 
summons  to  be  published.  It  would  be  a 
proper  practice,  and  is  one  that  should  be 
followed,  to  have  the  name  of  the  attorney 
appear  at  the  bottom  of  the  published  sum- 
mons; but  the  failure  to  do  so  is  not  Juris- 
dictional and  Is  not  fatal  to  the  service.  Peo- 
ple V.  Wrln,  143  Cal.  11,  76  Pac.  616;  Mo- 
Knight  V.  Grant  13  Idaho,  629,  92  Pac.  989. 
121  Am.  St  Rep.  287. 
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5.  Was  the  Judgment  in  tbe  attachment 
■alt  Toid? 

We  answer  this  question  in  tbe  negatlye. 
It  is  argued  by  appellant  tbat  tbe  Judgment 
obtained  by  tbe  piano  company  against  ap- 
peliant  here  amounted  to  tatclng  bis  property 
In  violation  of  the  fourteenth  amendment  to 
the  federal  Constitution,  in  tbat  It  deprives 
him  of  bis  property  without  "due  process  of 
law."  This  contention  is  without  merit  for 
tbe  reasons  hereinbefore  set  forth.  While 
no  personal  service  was  bad  on  the  defend- 
ant in  that  action,  a  constructive  service  was 
had,  and  tbe  attachment  proceeding  laid  bold 
upon  tbe  property,  and  tbe  action  -in  rem 
against  the  seized  property  was  in  conform- 
ity -with  tbe  statuta  Tbe  court  acquired 
Jurisdiction  over  tbe  property  thus  ^ized, 
and,  while  it  could  enter  no  personal  judg- 
ment against  tbe  defendant  it  could  reach 
out  with  Its  process  and  subject  the  property 
within  Its  Jurisdiction  to  tbe  payment  of  tbe 
indebtedness  shown  to  exist  Pennoyer  v. 
vat,  96  n.  S.  714,  24  I/.  Ed.  565;  Kerns  v. 
McAulay,  8  Idaho,  6,58,  69  Pac.  539. 

6.  Failure  of  clerk  to  give  notice  of  attach- 
mmt. 

It  l8  contended  by  appellant  that  tbe  fail- 
ure of  the  clerk  of  tbe  district  conrt  to  give 
notice,  by  posting  and  publishing,  of  tbe  Is- 
Buance  of  the  writ  of  attachment  as  provid- 
ed by  section  4304  of  the  Revised  Codes,  was 
fatal  to  tbe  attachment,  and  that  no  Juris- 
diction was  therefore  acquired  In  tbe  attach- 
ment proceeding.  Tbe  statute  does  not  re- 
quire tbat  this  notice  issue  contemporane- 
ously with  the  writ  of  attachment.  On  tbe 
contrary,  It  provides  as  follows:  "Two  days 
after  Issuing  such  writ  and  delivering  it  to 
the  proper  officer,  tbe  clerk  must  post  at  tbe 
front  door  of  tbe  court-  house,  and  cause  to 
be  pnblisbed  In  some  newspaper,  »  »  •  a 
notice,"  etc.  This  notice  Is  not  issued  to  tbe 
defendant  In  tbe  attachment  proceeding,  nor 
Is  it  for  bis  benefit  Tbe  notice  is  not  es- 
sential to  give  tbe  writ  validity  and  binding 
force.  This  notice  la  required  solely  In  the 
Interest  of  creditors  of  tbe  defendant  Tbe 
closing  sentence .  of  section  4301  indicates 
clearly  this  intention  and  provides  the  things 
to  be  done  by  any  creditor  who  shall  desire 
to  "pro  rata  with  the  attaching  creditor." 
Tbe  statute  requires  that  notice  of  the  at- 
tachment be  served  upon  the  coimty  recorder, 
and  that  a  copy  thereof  be  also  delivered  to 
tbe  party  In  possession  of  the  property,  or. 
If  there  is  no  one  in  possession,  tbat  It  be 
posted  on  tbe  land.  Section  4307,  Rev.  Codes. 
This  is  the  notice  required  to  be  given  for 
tbe  benefit  of  the  defendant  In  the  attach- 
ment proceeding  whose  property  Is  seized. 
The  presumption  of  law  Is  tbat  the  party  In 
possession  la  tbe  representative  of  tbe  de- 
fendant who  Is  tbe  owner  of  the  land,  and 
that  notice  to  bim  tbat  tbe  land  Is  attached 
will   reach  tbe  owner.     Pennoyer  t.  NefC, 
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supra.  The  defendant  in  tbe  attacbment 
proceeding  is  in  no  way  injured  or  prejudic- 
ed by  failure  to  post  and  publish  the  notice 
of  attacbment  Creditors  of  the  defendant 
In  the  attachment  proceeding,  for  whose 
benefit  the  notice  Is  required  to  be  given,  are 
not  complaining,  and  we  'take  it  that  they 
are  tbe  only  persons  to  be  affected  by  fail- 
ure to  give  such  notice. 

7.  Excessive  levy. 

It  Is  argued  by  appellant  tbat  the  writ 
was  levied  on  an  excessive  amount  of  prop- 
erty, and  tbat  It  was  so  disproportionate  lu 
value  to  tbe  amount  of  tbe  debt  sought  to 
be  secured  tbat  it  avoided  tbe  w4lt  This 
contention  cannot  be  sustained.  Tbe  evi- 
dence does  not  disclose  tbe  value  of  the  prop- 
erty at  the  time  of  the  levy,  and  the  only  evi- 
dence as  to  the  value  of  the  land  at  the  time 
of  the  sheriff's  sale  is  tbe  return  on  tbe  exe- 
cution which  shows  that  the  highest  and 
best  bid  received  was  $296.57.  The  fact  that 
tbe  appellant  testified  at  tbe  trial  of  this 
present  action  tbat  tbe  land  was  then  worth 
from  $10,000  to  $16,000  Is  not  sufficient  to 
Invalidate  a  levy  made  four  years  prior  to 
that  time.  Tbe  mere  fact  that  a  large 
amount  of  property  was  sold  to  satisfy  a 
small  indebtedness  is  of  Itself  not  sufficient 
to  avoid  <tbe  sale,  especially  when  attacked 
In  this  collateral  way. 

8.  Validity  of  execution  sale. 
Appellant  contends  tbat  this  entire  tract 

of  land,  comprising  320  acres,  or  eight  40- 
acre  tracts  according  to  government  survey, 
was  all  sold  In  one  body  and  on  one  bid.  He 
Insists  tbat  under  the  provisions  of  section 
4484  of  the  Revised  Codes  this  sale  was 
void.  The  provisions  of  that  section  are  as 
follows:  "When  tbe  sale  Is  of  real  property, 
consisting  of  several  known  lots  or  parcels, 
they  must  be  sold  separately,  or  when  a  por- 
tion of  such  real  property  Is  claimed  by  a 
third  person,  and  he  requires  it  to  be  sold 
separately,  such  portion  must  be  thus  sold." 
This  question  was  not  presented  by  the 
pleadings  and  does  not  appear  to  have  been 
raised  in  any  manner  In  tbe  lower  court  It 
Is  now  too  late  to  raise  it  In  this  court  We 
may  snggrest  In  passing,  tbat  it  seems  to  us 
that  tbe  proper  remedy  would  have  been  to 
have  moved  In  tbe  attacbment  suit  In  tbe 
lower  court  for  an  order  vacating  and  set- 
ting aside  tbe  sale  on  the  grounds  Indicated 
if  the  Judgment  debtor  felt  aggrieved  by 
reason  of  tbe  sale  having  been  made  in  the 
manner  pointed  out  and  to  have  there  call- 
ed the  trial  Judge's  specific  attention  to  the 
failure  to  pursue  the  statutory  method.  The 
sberllTB  return  on  tbe  execution  recites  that 
be  "sold  tbe  whole"  tract  of  land  therein  de- 
scribed to  the  Simon  Piano  Company,  and 
tbat  It  was  tbe  highest  and  best  bidder. 
This  does  not  necessarily  negative  tbe  Idea 
tbat  It  may  have  been  offered  or  even  sold 
in  separate  lots  or  tracts,  or  tbat  U  so  offer- 


Digitized  by 


Google 


1048 


}08  PACIFIC  BBPOBTBB. 


(Idabo 


ed  no  bids  Tfere  received  for  the  separate 
lots.  It  la  clear  that  the  Judgment  debtor 
did  not  avail  himself  of  the  right  granted 
bim  by  section  44S4  of  the  Code  and  "direct 
the  order"  In  which  the  property  should  be 
sold.  He  bad  a  right  under  the  statute  to 
require  the  sale  to  be  made  of  speclflc  tracts 
and  to  specify  the  order  in  which  they 
should  be  sold. 

'  9.  Rights  of  foreign  corporation  to  buy 
property  at  execution  sale  to  satisfy  Judg- 
ment. 

It  is  Insisted  by  appellant  that  since  the 
Simon  Piano  Company,  which  is  a  foreign 
corporatftn,  bad  failed  to  comply  with  the 
corporation  laws  of  this  state  prior  to  the 
purchase  of  this  real  estate  at  execution  sale, 
it  Is  therefore  precluded  by  section  2792,  Bev. 
Codes,  from  tailing  and  holding  title  to  this 
land.  The  first  thing  to  determine  is  wheth- 
er or  not  the  corporation  was  at  the  time 
this  debt  was  contracted  "doing  business" 
within  the  state  of  Idaho  within  the  mean- 
ing of  tbe  Constitution  (section  10,  art  11) 
or  within  the  purview  of  section  2792,  Rev. 
Codes.  There  is  a  conflict  in  the  evidence  as 
to  whether  the  sale  of  the  Apollo  was  made 
in  Spolcane  in  the  state  of  Washington  or  at 
Coenr  d'Alene  City  In  this  state.  The  court 
finds  that  the  sale  was  made  in  Spokane, 
and  this  finding  is  amply  justified  by  the 
evidence.  It  does  not  appear  from  the  evi- 
dence that  the  corporation  had  any  office  in 
tbis  state  at  that  time,  or  that  it  had  any 
ageucy  established  within  the  state.  It  rath- 
er appears  that  such  sales  as  it  was  making 
at  that  time  were  made  throngh  the  Spo- 
kane office,  and  delivery  was  made  there, 
and  such  sales  were  clearly  Interstate  trans- 
actions. In  re  Kinyon,  9  Idaho,  642,  75  Pac. 
208;  In  re  D.  C.  Abel,  10  Idaho,  288,  77  Pac. 
621;  Belie  City  Mfg.  Co.  v.  Frizzeli,  11  Ida- 
bo,  1,  SI  Pac.  58;  Toledo  Computing  Scale 
Co.  V.  Young,  16  Idaho,  187,  101  Pac.  257. 
Under  the  provisions  of  tbe  statute  (section 
2792,  Rev.  Codes)  It  is  only,  corporations  that 
are  "doing  business  In  tbis  state"  without 
first  filing  their  articles  of  incorporation  and 
complying  with  the  statute  that  are  pro- 
hibited from  taking  and  holding  title  to  real- 
ty acquired  prior  to  tbe  making  of  such  fil- 
ings. The  mere  purchase  at  execution  sale 
of  real  property  in  satisfaction  of  a  Judg- 
ment procured  on  an  interstate  transaction 
is  not  in  itself  "doing  business  in  this  state." 
10  Cyc.  1280,  and  note,  also  1314;  Elston  v. 
Ptggott,  94  Ind.  14;  Meddls  v.  Kenney,  176 
Mo.  200,  75  S.  W.  633,  08  Am.  St.  Rep.  490. 
The  Legislature  has  not  undertaken  to  pro- 
hibit a  corporation  engaged  In  interstate 
business  from  taking  title  under  Judicial 
process  in  the  collection  of  a  debt  where  the 
corporation  was  not  otherwise  "doing  busi- 
ness" in  this  state  within  tbe  meaning  of 
the  Constitution  and  statute. 


The  Judgment  tiiould  be  affirmed,  and  it  Is 
so  ordered.     Costs  awarded  to  respondent 

SULLIVAN,    C.   J.,    and   STEWABT,   J., 
concur. 


(U  Idsho,  t*n 
DIAMOND  BANK  v.  VAN  METER  et  al. 
(Supreme  Court  of  Idaho.    May  20,  1910.) 

(Syllalut  bv  the  Ootirt.) 

1.  Appeal  and  E^ebob  ({  414*)— Transfkb  op 
Cause— Notice. 

Under  tbe  provisions  of  Rev.  Codes,  {  4808. 
an  appeal  ia  taken  by  filing  with  Che  clerk  ot 
the  court  in  which  the  judgment  or  order  ap- 
pealed from  is  entered  a  notice  stating  the  ap- 
peal from  the  same  or  some  specific  part  thereof, 
and  serving  a  similar  notice  on  the  adverse 
party  or  bis  attorney. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2137,  2138;  Dec.  Dig.  { 
414.*] 

2.  Appeal  and  Ebbor  (§  414*)— Tbansfeb  or 
Cause— Notice— "Advkbse  Pabtt." 

"Adverse  party,"  as  used  In  this  section  of 
tbe  statute,  means  every  party  who  has  an  in- 
terest in  conflict  with  the  reversal  of  tbe  judg- 
ment, or  whose  rights  might  be  adversely  or  in- 
juriously aSected  by  a  reversal  of  sudi- judg- 
ment, irrespective  of  whether  such  party  be 
plaintiff,  defendant,  or  intervener. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ti  2137,  2138;  Dec.  Dig.  { 
414.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  224-227 ;   voL  8,  pp.  7567,  756&] 

3.  Appeal  and  Ebbob  (J  414*)— Tbansfeb  of 
Cause- Notice. 

Where  a  joint  judgment  ia  rendered  against 
two  or  more  parties,  and  an  appeal  is  taken  by 
one  of  the  parties  against  whom  such  joint 
judgment  is  rendered,  then  all  other  parties 
agamst  whom  such  joint  judgment  has  been 
rendered  are  adverse  parties,  and  notice  of  ap- 
peal must  he  served  upon  each  in  order  to  give 
this  court  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2137,  2138;  Dec.  Dig.  S 
414.  •] 

4.  Appeal  and  E:rbor  (5  430*)— Dismissal— 
Pailube  to  Sebve  Notice  of  Appeal. 

Where  H.  and  C.  execute  a  mortgage  upoo 
real  property,  and  tbe  property  is  afterward 
transferred  to  K.,  who  assumes  and  agrees  to 
pay  such  mortgage,  and  K.  thereafter  transfers 
said  property  to  M.,  who  assumes  and  agrees  to 
pay  such  mortgage,  in  an  action  to  foreclose 
such  mortgage,  all  of  said  parties  are  made  de- 
fendants, and  a  ^oint  judgment  ia  rendered 
against  all  foreclosing  said  mortgage  and  direct- 
ing a  deficiency  judgment  to  be  entered,  and  M. 
appeals  from  such  judgment  the  appeal  will  be 
dismissed  upon  failure  to  serve  the  notice  of 
appeal  upon  H.,  C,  and  K.,  notwithstanding  tbe 
fact  that  judgment  by  default  was  entered 
against  them. 

[Bjd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2173;    Dec.  Dig.  |  430.*] 

Appeal  from  District  Court,  Twin  Falls 
County;  Edward  A.  Walters,  Judge. 

Action  by  tbe  Diamond  Bank  against  Lu 
Van  Meter  and  others.  Judgment  for  plain- 
tltr,  and  defendants'  appeal.    Dismissed. 


•For  other  casea  see  aam*  topic  and  aectton  NUMBER  in  Dec.  *  Am.  DIgi.  1907  to  data,  *  R«port«r  Indexes 
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M.  3.  Sweeley,  for  appellants.  W.  A.  Bab- 
cock  and  Stockslager  &  Bowen,  for  respond- 
ent. 

t 

STEWART,  J.  This  Is  an  action  to  fore- 
close a  real  estate  mortgage.  The  complaint 
alleges  that  on  July  1,  1906,  at  the  city  of 
Twin  Falls,  state  of  Idaho,  R.  H.  Holtzman 
and  John  N.  Claar  made  their  certain  prom- 
issory note  dated' on  that  date  for  the  snm  of 
$2,800,  payable  to  the  order  of  Lon  Warden 
on  or  before  15  months  after  date;  that,  to 
secure  the  payment  of  said  note,  said  Holtz- 
man and  Claar  on  July  2,  1006,  executed  and 
delivered  to  Warden  a  mortgage  on  certain 
real  property  situated  In  the  then  county  of 
Cassia,  now  county  of  Twin  Falls,  state  of 
Idaho;  that  such  mortgage  was  acknowledg- 
ed and  recorded  as  provided  by  law  in  Cas- 
sia county,  and  afterward  transcribed  into 
the  records  of  what  Is  now  Twin  Falls 
county;  that  on  August  13,  1906,  and  before 
the  maturity  of  said  note,  for  valuable  con- 
sideration and  In  due  course  of  business. 
Warden  sold,  assigned,  Indorsed,  and  de- 
livered said  note  to  the  plaintiff;  that  at  the 
time  of  the  sale  and  assignment  of  such  note 
the  mortgage  was  also  delivered  to  plaintiff, 
who  Is  now  alleged  to  be  the  legal  owner  and 
holder  thereof;  that  on  August  4,  1906, 
Holtzman  and  Claar  sold  and  conveyed  the 
mortgaged  premises  to  Job  K.  Hart  subject 
to  said  mortgage,  and  said  Job  K.  Hart  cove- 
nanted and  agreed  to  assume  and  pay  the 
said  note  and  mortgage  as  part  of  the  con- 
sideration and  purchase  price  of  said  prem- 
ises ;  that  Job  K.  Hart  and  wife  on  May  2^, 
1907,  sold  and  conveyed  the  mortgaged  prem- 
ises to  La  Van  Meter,  and  the  said  Lu  Van 
Meter  covenanted  and  agreed  as  part  of  the 
consideration  for  said  conveyance  and  as 
part  of  the  purchase  price  of  said  premises 
to  assume  and  pay  said  note  and  mortgage; 
that  Baker  A.  Van  Meter  Is  the  husband  of 
Lu  Van  Meter. 

Service  was  made  upon  the  defendants, 
and  they  all  defaulted  except  the  defendants, 
Lu  Van  Meter  and  husband,  who  filed  an  an- 
swer, which.  In  substance,  admitted  that  the 
plaintiff  was  a  foreign  corporation,  and  de- 
nied that  at  the  time  the  note  was  transfer- 
red to  plaintiff,  and  at  the  time  this  action 
was  commenced,  It  was  not  doing  business 
In  the  state  of  Idaho,  and  denied  that  the 
plaintiff  Is  In  the  state  of  Idaho  for  the  sole 
purpose  of  bringing  this  action.  The  answer 
admits  the  conveyanceof  the  mortgaged  prop- 
erty as  alleged,  and  denies  that  either  Hart 
or  the  defendant  Lu  Van  Meter  assumed  or 
agreed  to  pay  the  mortgage.  The  answer 
then  alleges  payment  of  the  mortgage  by  Ln 
Van  Meter  throngh  process  of  garnishment 
The  cause  was  tried  to  the  court  and  a  de- 
cree rendered,  which,  among  other  things,  ad- 
judges: "It  is  hereby  ordered,  adjudged, 
and  decreed  that  the  plaintiff,  the  Diamond 
Banlc,  a  corporation  organized  and  existing 


under  the  laws  of  the  state  of  Missouri,  do 
have  and  recover  from  the  defendants,  H.  H. 
Hoitzman,'  John  N.  Claar,  Job  K.  Hart,  and 
Ln  Van  Meter,  the  sum  of  |1,8S2.B0,  princi- 
pal, interest  and  attorney's  fees,  and  costs 
of  court  •  •  ♦  it  Is  ordered,  adjudged, 
and  decreed  that  all  and  singular  the  mort- 
gaged premises  mentioned  in  the  said  com- 
plaint and  hereinafter  descrilted,  or  so  much 
thereof  as  may  be  sufficient  to  raise  the 
amount  due  to  plaintiff  for  the  principal  and 
Interest,  attorney's  fees,  and  costs  of  this 
suit,  and  expenses  of  sale,  and  which  may 
be  sold  separately  without  material  Injury  to 
the  parties  Interested,  be  sold  at  public  auc- 
tion by  the  sheriff  of  the  county  of  Twin 
Falls  In  the  manner  prescribed  by  law  and 
according  to  the  course  and  practice  of  the 
court;  •  •  »  that  the  defendants  and  all 
persons  claiming,  or  to  claim,  from  or  under 
them,  and  all  persons  having  liens  subse- 
quent to  said  mortgage  by  Judgment  or  de- 
cree upon  the  land  described  in  said  mort- 
gage, and  their  personal  representatives,  and 
all  persons  having  any  lien  or  claim  by  or 
under  such  subsequent  Judgment  or  decree, 
and  their  heirs  or  personal  representatives, 
and  all  persons  claiming  to  have  acquired 
any  estate  or  interest  In  said  premises  sub- 
sequent to  the  filing  of  said  notice  of  the 
pendency  of  this  action  with  the  recorder, 
as  aforesaid,  be  forever  barred  and  foreclos- 
ed. ••  *  And  it  is  further  ordered,  ad- 
Judged,  and  decreed  that  if  the  moneys  aris- 
ing from  the  said  sale  shall  be  insufficient 
to  pay  the  amount  so  found  due  to  the  plain- 
tiff, as  above  stated,  with  Interest  and  costs, 
and  expenses  of  sale,  as  aforesaid,  the  sher- 
iff specify  the  amount  of  such  deficiency  and 
balance  due  to  the  plaintiff  in  his  return  of 
said  sale,  and  that,  on  the  coming  in  and 
filing  of  said  return,  the  clerk  of  this  court 
docket  a  Judgment  for  such  balance  against 
the  defendants,  R.  H.  Holtzman,  John  N. 
Claar,  Job  K.  Hart,  and  Lu  Van  Meter,  and 
that  the  said  defendants  pay  to  the  said 
plaintiff  the  amount  of  said  deficiency  and 
Judgment  with  Interest  thereon  at  the  rate 
of  seven  (7%)  per  cent  per  annum,  from  the 
date  of  last-mentioned  return  and  Judgment, 
and  that  the  plaintiff  have  execution  there- 
for." 

From  this  Judgment  the  defendant  Lu  Van 
Meter  appeals.  The  notice  of  appeal  was 
served  upon  the  plaintiff,  and  was  not  serv- 
ed on  the  defendants  Holtzman,  Claar,  or 
Hart  The  respondents  move  to  dismiss  the 
appeal  upon  the  ground  that  notice  of  appeal 
was  not  served  upon  the  defendants  Holtz- 
man, Claar,  and  Hart;  they  being  adverse 
parties.  Rev.  Codes,  i  4808,  provides:  "An 
appeal  Is  taken  by  filing  with  the  clerk  of 
the  court  In  which  the  Judgment  or  order  ap- 
pealed from  Is  entered,  a  notice  stating  the 
appeal  from  the  same,  or  some  specific  part 
thereof,  and  serving  a  similar  notice  on  the 
adverse  party,  or  his  sttoroey,"     U  Holts- 
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man,  Claar,  or  Hart  were  adverse  parties  to 
appellant  then  this  appeal  must  be  dismissed. 
"Adverse  parties,"  as  used  In  this  statute, 
has  been  variously  defined.  Such  definitions, 
however,  have  been  based  apparently  on  the 
particular  facts  of  each  particular  case. 

In  Aulbach  v.  Dahler,  4  Idaho,  522,  43 
Pac.  192,  this  court  said:  "Adverse  parties 
on  whom  notice  of  appeal  must  be  served  are 
such  parties  as  the  reversal  of  Judgment 
would  aftect."  In  litlman  v.  Alamance  Mln. 
Co.,  9  Idaho,  240,  74  Pac.  529,  this  court  re- 
fers to  Aulbach  v.  Dabler,  and  said:  "The 
term  'adverse  party"  as  used  in  that  section 
was  construed  by  this  court  In  Aulbach  v. 
Oabler,  supra,  to  mean  every  party  whose 
interest  In  the  subject-matter  would  be  af- 
fected by  a  modification  or  reversal  of  the 
Judgment  or  order  appealed  from,  irrespec- 
tive of  whether  he  is  i^  plaintiff,  defendant, 
or  intervener."  And  the  court  cites  Jones 
T.  QuantreU  et  al.,  2  Idaho  (Hasb.)  153,  9 
Pac.  418;  Coffin  v.  Edglngton,  2  Idaho  (Hasb.) 
627,  23  Pac.  80;  Lydon  v.  Godard,  5 
Idaho,  007,  61  Pac.  459;  Lewlston  Nat  Bank 
v.  Tefft,  6  Idaho,  104,  53  Pac.  271.  The  court 
then  refers  to  the  case  of  Senter  v.  De  Ber- 
nal,  88  Cal.  637,  as  the  leading  case  in  Cali- 
fornia, construing  a  section  of  the  California 
Code  identical  with  section  4808  of  the  Re- 
vised Codes  of  this  state,  and  quotes  from 
that  case  as  follows:  "Every  party  whose  in- 
terest in  the  subject-matter  of  the  appeal  is 
adverse  to  or  will  be  affected  by  the  rever- 
sal or  modification  of  the  Judgment  or  order 
from  which  the  appeal  has  been  talcen  is, 
we  think,  an  adverse  party  within  the  mean- 
ing of  these  provisions  of  the  Code,  irrespec- 
tive of  the  question  whether  he  appears  up- 
on the  face  of  the  record  In  the  attitude  of 
.  plaintiff  or  defendant  or  Intervener."  In  the 
Tltlman  v.  Alamance  Mln.  Co.  opinion  the 
court  further  refers  to  Aulbach  v.  Dahler, 
and  says  that  It  construes  the  term  "adverse 
party,"  and  holds  that,  as  separate  Judg- 
ments were  entered  against  the  defendants 
on  whom  the  notice  of  appeal  was  not  serv- 
ed, they  could  not  be  affected  by  a  modifica- 
tion or  reversal  of  the  Judgment  entered 
against  the  appellant  (defendant),  and  an- 
nounces this  to  be  the  general  rule  announc- 
ed in  other  Idaho  cases  passing  upon  this 
question.  In  the  case  of  Nelson-Bennett  Co. 
V.  Twin  Falls,  etc.,  Co.,  13  Idaho,  767,  92 
Pac.  980,  this  court  again  reviews  this  ques- 
tion, and  says:  "The  statute  Intends  that  a 
notice  of  appeal  should  be  served  upon  all 
parties  who  have  an  Interest  In  conflict  with 
a  reversal'  of  the  Judgment,  or  whose  rights 
would  be  adversely  affected  by  a  reversal  of 
such  Judgment"  That  Is,  if  a  reversal  of 
the  Judgment  could  affect  or  change  the  lia- 
bility of  a  party  to  the  Judgment  upon  a  re- 
trial of  said  cause  to  his  Injury,  then  such 
party  is  an  adverse  party  and  must  be  serv- 
ed with  the  notice  of  appeal.  In  the  case  of 
Doust  T.  R.  M.  Bell  Tel.  Co.,  14  Idaho,  677, 
96  Pac.  209,  this  court  again  considered  a 


motion  to  dismiss  an  appeal  upon  the  alleged 
ground  that  adverse  parties  were  not  served, 
and  the  court  said:  *The  transcript  shows 
that  the.  telephone  company  and  said  Crane 
were  sued  Jointly,  and  a  Joint  Judgment  was 
rendered  against  them  for  over  $800.  That 
being  true,  a  reversal  or  modification  of  this 
Judgment  would  adversely  affect  said  Crane. 
He  is  therefore  an  adverse  party.  In  order 
to  give  this  court  Jurisdiction  of  the  case  ou 
appeal,  it  Is  necessary  that  the  transcript 
should  show  that  the  notice  of  appeal  has 
been  served  on  each  and  every  of  the  ad- 
verse parties,  and,  unless  the  record  shows 
proper  service  of  the  notice  of  appeal,  the  ap- 
peal win  be  dismissed  on  motion.  Anderson 
V.  Knott,  1  Idaho,  626;  Tootle  v.  Frendi,  3 
Idaho  (Hasb.)  1,  25  Pac.  1091;  Adams  t.  Hc- 
Pherson,  3  Idaho  (Hasb.)  718,  34  Pac.  1095; 
Moe  V.  Harger,  10  Idaho,  194,  77  Pac.  6«5. 
This  court  has  held  in  numerous  cases  that 
all  parties  against  whom  a  Joint  Judgment 
has  been  rendered  are  adverse  parties,  and 
that  the  notice  of  appeal  must  be  served  up- 
on each  of  them  in  order  to  give  this  court 
Jurisdiction.  Jones  v.  Qnantrell,  2  Idaho 
(Hash.)  153,  9  Pac.  418;  Coflin  v.  Edglngton, 
2  Idaho  (Hasb.)  027,  23  Pac.  80;  Lydon  v.  God- 
ard, 5  Idaho,  607,  61  Pac.  459;  Lewlston  Nat. 
Bank  v.  Tefft,  6  Idaho,  104,  53  Pac.  271;  Tlti- 
man  v.  Alamance  Min.  Co.,  9  Idaho,  240,  74 
Pac.  529;  Baker  v.  Drews,  9  Idaho,  276,  74 
Pac.  1130;  Nelson-Bennett- Co.  t.  Twin  Falls 
Land  &  Water  Co.,  13  Idaho,  767,  92  Pac. 
980."  The  case  of  Lewlston  Nat  Bank  v. 
Teftt,  6  Idaho,  104,  53  Pac.  271,  is  very  simi- 
lar In  principle  to  the  case  now  under  con- 
sideration. That  was  an  action  to  foreclose 
a  mortgage  executed  by  Albert  P.  Tefft  and 
Carrie  M.  Tefft  A  Joint  Judgment  was  ren- 
dered against  both  of  said  defendants.  From 
this  Judgment  and  decree  Carrie  M.  Tefft  ap- 
peals. Other  parties  were  made  defendants, 
some  of  whom  appeared  and  others  made  de- 
fault Carrie  M.  Tefft  and  Mary  E.  O^bom, 
two  of  the  defendants,  appealed.  A  motion 
was  made  to  dismiss  the  appeal  on  the 
ground  that  notice  of  appeal  was  not  served 
upon  Albert  P.  TetFt  against  whom  the  Joint 
Judgment  was  rendered;  and  in  the  opinion 
in  that  case  the  court  held  that  Albert  P. 
Tefft  was  an  adverse  party,  and  should  have 
been  served  with  the  notice  of  appeal.  On 
rehearing  the  court  says:  "The  petitioner 
claims  that  as  Tefft  has  been  released  from 
all  liability  under  the  Judgment  of  foreclo- 
sure, and  the  deficiency  Judgment  against 
him  had  been  satisfied,  he  was  no  longer  in- 
terested in  the  appeal,  was  not  an  adverse 
party,  and  therefore  entitled  to  service  of  the 
notice  of  appeal.  The  release  of  the  defend- 
ant Tefft  from  all  Uabilty  under  the  Judg- 
ment of  foreclosure  as  well  as  the  deficiency 
Judgment  was  based  upon  the  valldty  of  the 
Judgment  If,  upon  appeal,  the  Judgment  of 
foreclosure  was  reversed,  set  aside,  or  inval- 
idated, the  consideration  for  the  release  fail- 
ed, and  the  plaintiff's  right  of  action  against 
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Tefft  was  thereby  rerlTed  ooder  the  provl- 
•loDS  of  section  4498  of  the  Revised  Statutes 
of  Idaho.  •  •  •  The  reversal  or  modifi- 
cation of  the  Judgment  upon  appeal  revived 
the  liability  of  the  defendant  Tefft  upon  the 
original  contract." 

If  n  judgment  is  Joint  and  is  reversed,  then 
the  cause  stands  for  retrial  and  is  in  the 
same  position  as  though  never  tried,  and 
leaves  all  the  parties  to  the  suit  In  such  posi- 
tion that  they  may  urge  as  defenses  any  de- 
fense they  may  have.  If,  however,  a  Judg- 
ment Is  several  and  grants  relief  against  each 
defendant  separately,  then  a  reversal  as  to 
one  defendant  could  not  affect  the  Judgment 
rendered  against  the  other  defendant.  In  the 
case  at  ^bar  the  Judgment  is  Joint  and  the 
same  relief  Is  granted  against  each  of  the 
defendants;  that  Is,  the  court  decrees  the 
foreclosure  and  sale  of  the  property  mort- 
gaged, and  directs  that.  If  sufBelent  is  not 
realized  from  such  sale  to  pay  the  Judgment, 
then  a  Judgment  for  such  deficiency  is  di- 
rected to  be  entered  against  each  of  said  de- 
fendants. If  upon  the  appeal  of  Lu  Van  Me- 
ter the  Judgment  should  be  reversed  and  up- 
on retrial  she  should  succeed  in  defeating 
the  allegations  of  the  complaint  as  to  her  as- 
sumption of  and  agreement  to  pay  the  mort- 
gage, then,  of  course,  even  though  the  mort- 
gage be  foreclosed,  a  deficiency  judgment 
could  not  be  entered  against  her  and  the  de- 
ficiency Judgment  would  then  only  stand 
against  HoUzman,  Claar,  nnd  Hart,  and  in 
this  respect  certainly  these  three  defendants 
would  be  adverse  to  the  plalntlflT  upon  this 
appeal  and  injuriously  affected  by  such  re- 
versal. In  other  words,  one  of  the  Issues 
presented  by  the  pleadings  as  they  now  stand 
Is  whether  Lu  Van  Meter  assumed  and  agreed 
to  pay  the  mortgage  upon  the  property  con- 
veyed to  her.  Of  course.  If  she  did  assume 
and  agree  to  pay  such  mortgage  and  the  prop- 
erty mortgaged  Is  InsufflcieDt  to  pay  the  Judg- 
ment, and  Hart  pays  such  deficiency  Judg- 
ment, then,  under  the  decree  as  it  now  stands, 
Van  Meter  would  be  liable  to  Hart  for  the 
amount  thus  paid;  but,  if  on  reversal  Van 
Meter  should  be  successful  upon  this  partic- 
alar  defense,  then  Hart  could  not  recover 
from  Van  Meter  the  amount  paid  upon  the 
deficiency  and  to  that  extent  would  be  affect- 
ed, and  injuriously  so,  by  a  reversal  of  such 
judgment  Pursuing  this  inquiry  farther.  If 
the  appeal  of  Van  Meter  should  be  sustain- 
ed and  the  cause  reversed,  trpon  a  reversal 
Van  Meter  would  be  permitted  to  amend  her 
answer  and  urge  other  defenses  than  those 
at  present  contained  in  her  answer,  and  up- 
on such  defenses  might  succeed  in  defeating 
the  foreclosure  of  the  mortgage  «itirely,  and 
leave  the  makers  of  the  note  wholly  responsi- 
ble upon  a  personal  judgment 

In  the  case  of  Jaeckel  ▼.  Pease,  6  Idaho, 
131,  S3  Pac.  399,  this  court  held:  "The  first 
assignment  of  error  cannot  be  sustained.  Un- 
der our  Code  If,  in  a  suit  to  foreclose  a  mort- 
gage, a  (oredosare  should  be  denied,   the 


plaintiff  is,  nevertheless,  entitled  to  Judgment 
for  the  amount  of  the  mortgage  debt  shown 
by  the  pleadings  and  proof  to  be  due  him, 
against  the  defendants  personally  liable 
therefor."  We  think,  therefore,  there  can  be 
no  question  but  that  Holtzman,  Claar,  and 
Hart  are  adverse  parties  to  the  appellant  up- 
on this  appeal  under  the  provisions  of  Rev. 
Codes,  I  480S,  upon  whom  notice  of  appeal 
must  be  served.  A  safe  rule  to  apply  in  de- 
termining whether  a  party  to  a  Judgment  Is 
adverse  is,  if  the  Judgment  be  reversed  and 
the  cause  again  tried,  could  a  Judgment  be 
entered  which  would  injuriously  affect  the 
liability  of  such  person  by  changing  or  la- 
creasing  his  liability  or  rights  as  fixed  by 
the  former  Judgment  If  so,  then  such  per- 
son is  an  adverse  party  within,  the  meaning 
of  the  statute.  Applying  this  rule  to  the  facts 
of  this  case,  it  is  apparent  that  Holtzman, 
Claar,  and  Hart  are  adverse  parties. 

Counsel  for  appellant,  however,  contends 
that  these  parties  defaulted,  and,  because  of 
such  default,  they  were  not  entitled  to  any 
notice  of  any  proceedings  in  the  action  after 
such  default  has  been  entered.  In  support 
of  this  contention  he  cites  Rev.  Codes.  {  4892, 
In  part  as  follows:  "After  appearance,  a 
defendant  or  his  attorney  is  entitled  to  no- 
tice of  all  subsequent  proceedings  of  which 
notice  is  required  to  be  given.  But  where  a 
defendant  has  not  appeared,  service  of  no- 
tice or  papers  need  not  be  made  upon  him  un- 
less he  is  imprisoned  In  the  action  for  want 
of  ball."  This  section,  however,  does  not 
modify  or  change  the  mandatory  provisions 
of  section  4808,  supra,  which  requires  that  a 
notice  of  appeal  shall  be  served  on  the  ad- 
verse party  or  his  attorney.  The  service  of 
the  notice  of  appeal  is  Jurisdictional,  and 
this  court  cannot  acquire  jurisdiction  of  an 
adverse  party  upon  appeal,  unless  it  appear 
that  such  party  has  been  served  with  the  no- 
tice of  appeal.  In  the  case  of  Tltiman  v.  Ala- 
mance Mln.  Co.,  supra.  In  referring  to  the 
case  of  Aulbach  v.  Dahler,  4  Idaho,  522,  43 
Pac.  192,  this  court  said :  "The  court  in  that 
case  did  not  intend  to,  and  did  not,  change 
the  rule  as  laid  down  in  any  of  the  above- 
cited  cases.  While  the  latter  part  of  the  opin- 
ion in  that  case  might  be  construed  to  mean 
that  it  was  not  necessary  to  serve  the  notice 
of  appeal  on  a  defaulting  defendant,  it  was 
not  intended  to  hold  that  it  was  not  neces- 
sary to  serve  the  notice  of  appeal  on  a  de- 
fendant who  would  be  affected  by  a  modifica- 
tion or  reversal  of  the  Judgment  even  though 
he  be  In  default"  And  in  the  case  of  Nelson- 
Bennett  Co.  V.  Twin  Falls,  etc.,  Co.,  supra, 
this  court  said :  "Where  a  default  Is  entered 
and  the  rights  of  the  defendant  cannot  be 
prejudicially  affected  by  further  proceedings 
In  the  case,  he  is  not  entitled  to  any  notice 
of  such  further  proceedings." 

It  is  clear,  therefore,  that  if  a  reversal  of 
the  judgment  would  adversely  or  injuriously 
affect  a  party  to  such  Judgment,  whether  sucb 
party  was  In  default  or  appeared  in  the  ac- 
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tlon,  the  statute  requires  snch  party  to  be 
served  with  notice  of  appeal.  In  this  case 
Holtzman,  Claar,  and  Hart  not  haTlng  been 
served  with  the  notice  of  appeal,  and  they 
being  adverse  parties,  the  appeal  muse  be  dis- 
missed.   Costs  awarded  to  respondent 

AILSHIE,  J.,  concurs.     SULLIVAN,  a  J., 
concora  In  conclusion. 


(18  Idaho.  tS2) 

ATKINSON  V.  BOARD  OF  COMRS  OP 

ADA  COUNTY. 
(Supreme  Court  of  Idaho.    May  25,  1910.) 

(8yUabv$  hv  the  Court.) 

1.  States  (|  119*)— Counties  (§§  150,  153%*) 
—Contracts  of  State  and  Mdnicipali- 
TiES — Hailuoad  Enterprises. 

Tbe  act  of  the  Legislature  approved  March 
16,  1009  (Scss.  Laws  1900,  p.  238),  providing 
for  the  formation  of  railroad  districts  and  the 
voting  of  bonds  and  purchase  or  construction  of 
railroads  by  such  districts  and  providing  for 
operating  or  leasing  the  same,  is  in  violation  of 
the  provisions  of  section  4  of  art.  8  of  the  state 
Constitution,  and  contrary  to  the  spirit  of  sec- 
tions 2  and  3  of  article  8  and  section  4  of 
article  12  of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  i  119;*  Counties,  Dec.  Dig.  §S  150, 
153%.*] 

2.  CONSTITnTIONAL  LAW  (|  3S*)— PERFORM- 
ING PBoniBiTED  Acts  by  Indibection. 

That  wbiA  the  Constitution  directly  pro- 
hibits may  not  be  done  by  indirection  or  by 
a  general  legislative  act  which  is  meant  and 
intended  to  include  and  accomplish  the  pur- 
poses and  objects  specifically  cr  impliedly  pro- 
hibited. 

(Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  f  36;   Dec.  Dig.  {  38.*] 

3.  Railroads  (§  1%,*  New.  vol.  9.  Key  No. 
Series)- Powers  of  Public   Authorities. 

It  was  never  anticipated  or  intended  by 
the  framera  of  the  Constitution  that  counties 
or  other  political  subdivisions  would  or  could 
enter  into  the  business  of  railroad  building,  but, 
on  the  contrary,  the  specific  prohibitions  found 
In  the  Constitution  manifest  a  clear  purpose  and 
intent  to  prohibit  the  state  or  county,  or  any 
subdivision  thereof,  from  entering  into  any  sacs 
•oiterprise. 

4.  Railroads  (J  1%,*  New,  vol.  9,  Key  No. 
Series)— Qovkbnmjcpjtai,  Powers— Railroad 

BUILOIMO. 

The  building  of  a  railroad  ia  not  within 
Itself  an  exercise  of  governmental  power,  but 
is  purely  a  business  enterprise,  and,  if  it  Is  to 
be  engaged  in  by  the  state  or  any  of  Its  politi- 
cal subdivisions,  it  must  be  done  by  virtue  of 
the  proprietary  powers  of  the  state  or  political 
subdivisions  thereof,  and  not  under  the  police 
or  general  welfare  powers  of  the  state. 

Mandamus  by  Reilly  Atkinson  against  the 
Board  of  Commissioners  of  Ada  County. 
Demurrer  to  the.  complaint  sustained,  and 
action  dismissed. 

Karl  Paine  and  B.  8.  Crow,  for  plaintiff. 
D.  O.  McDongall,  Atty.  Gen.,  OL  P.  Mc- 
Carthy, Pros.  Atty.,  and  J.  H.  Peterson  and 
O.  M.  Van  Duyn,  Assts.  Atty.  Gen.,  for  the 
defendant. 


AILSHIE,  3.  This  is  an  original  action 
commenced  in  this  court  praying  for  tlie 
issnance  of  a  writ  of  mandate  against  tlie 
commissioners  of  Ada  county,  requiring  and 
compelling  them  to  make  an  order  calling  an 
election  for  the  purpose  of  voting  on  tbe 
formation  of  a  railroad  district  In  the  man- 
ner antborized  and  provided  for  by  the  act 
of  March  16,  1909  (Sess.  Laws  -1909,  p.  238). 
The  real  question  Involved  In  this  proceeding 
Is  tbe  constitutionality  of  this  statute.  The 
act  Is  intended  to  authorize  the  formation 
of  railroad  districts  by  a  vote  of  the  resi- 
dent landowners  of  the  districts.  It  pro- 
vides for  tbe  manner  of  organizing  the  dis- 
trict, the  election  of  directors,  the  voting  of 
bonds,  tbe  selection  and  acquiring  /rights  of 
way,  and  the  building  and  constructing  of 
lines  of  railroad  and  operating  or  leasing  the 
same.  The  act  appears  to  have  been  very 
carefully  drawn,  and  conforms  very  closely 
to  the  provisions  of  tbe  Irrigation  district 
laws  of  this  state,  providing  substantially 
the  same  method  of  formation  of  the  dis- 
trict, of  levying  and  collecting  assessments, 
determining  benefits,  and  other  Incidents  and 
details  of  the  Irrigation  act 

Sections  2,  3,  and  4  of  article  8  of  the 
state  Constitution  read  as  follows: 

"Sec.  2.  The  credit  of  the  state  shall  not, 
in  any  manner,  be  given,  or  loaned  to,  or  In 
aid  of  any  Individual,  association,  munici- 
pality or  corporation;  nor  shall  the  state  di- 
rectly or  indirectly,  become  a  stockholder 
In  any  association  or  corporation. 

"Sec.  3.  No  cotmty,  city,  town,  township, 
board  of  education,  or  school  district,  or 
other  subdivision  of  the  state  shall  Incur  any 
Indebtedness,  or  liability  in  any  manner,  or 
for  any  purpose,  exceeaing  In  that  year,  tlie 
Income  and  revenue  provided  for  it  for  sucb 
year,  without  the  assent  of  two-thirds  of  the 
qualified  electors  thereof,  voting  at  an  elec- 
tion to  be  held  for  that  purpose,  nor  unless, 
before  or  at  the  time  of  incurring  snch  In- 
debtedness, provision  shall  be  made  for  the 
collection  of  an  annual  tax  sufficient  to  pay 
the  Interest  on  such  Indebtedness  as  It  falls 
due  and  also  to  constitute  a  sinking  fund  for 
the  payment  of  the  principal  thereof,  within 
twenty  years  from  the  time  of  contracting 
the  same.  Any  indebtedness  or  liability  in- 
curred contrary  to  this  provision  shall  be 
void:  Provided,  that  this  section  shall  not 
be  construed  to  apply  to  the  ordinary  and 
necessary  expenses  authorized  by  the  general 
laws  of  the  state. 

"Sec.  4.  No  county,  city,  town,  township, 
board  of  education,  or  school  district  or  oth- 
er subdivision,  shall  lend,  or  pledge  the 
credit  or  faith  thereof  directly  or  .indirectly, 
in  any  manner,  to,  or  In  aid  of  any  individ- 
ual, association  or  incorporation,  for  any 
amount  or  for  any  purpose  whatever,  or  be- 
come responsible  for  any  debt,  contract  or 
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Uabllltjr  of  any  Indlvldu&I,  association  or  cor- 
poration In  or  out  of  this  state." 

Section  2  prohibits  tlie  state  la  any  man- 
ner ever  becoming  Interested  with  any  In- 
dlTldual,  association,  or  corporation  in  any 
baslnees  enterprise,  and  it  likewise  prohibits 
the  state  In  any  manner  loaning  its  credit 
to  the  aid  of  snch  an  enterprise  or  becoming 
a  stockholder  therein;  while  section  4  makes 
substantially  the  same  prohibition  against 
any  county,  city,  town,  township,  board  of 
education,  school  district,  or  other  subdi- 
Tlslon  of  the  county  or  state,  ever  lending 
its  credit,  either  directly  or  Indirectly,  to 
any  business  enterprise  in  aid  of  any  Indl- 
▼Idnal,  association,  or  corporation.  Section 
4  of  article  12  reiferates  substantially  the 
same  thing  with  reference  to  counties  and 
municipal  corporations  as  is  provided  against 
in  section  4  of  article  8.  Section  4  of  article 
12,  however,  specifically  authorizes  cities  and 
towns  to  contract  Indebtedness  for  "school, 
water,  sanitary  and  illuminating  purposes," 
thereby  excluding  all  other  purposes  not 
governmental  in  their  character. 

It  is  argued  by  the  plalntUf  in  this  case 
that  under  the  authority  of  Nampa,  etc..  Irri- 
gation District  T.  Brose,  11  Idaho,  474,  83 
Pac.  499,  holding  the  district  irrigation  law 
of  this  state  valid  and  constitutional,  that  it 
must  necessarily  and  logically .  follow  that 
the  present  act  authorizing  railroad  districts 
is  also  constitutional.  The  foregoing  case  is 
clearly  not  decisive  of  the  question  now  be- 
fore the  court.  There  is  a  wide  difference 
between  the  subject  of  and  necessity  for  Ir- 
rigation in  this  state  and  railroad  building. 
Water  when  secured  becomes  appurtenant 
to  land,  and  in  vast  sections  of  this  state  It 
is  absolutely  essential  to  life  and  habitation 
that  it  be  secured  by  means  of  canals  a.nd 
ditches.  When  water  is  conveyed  to  a  tract 
of  land,  it  is  unnecessary  that  it  be  carried 
further  in  order  to  be  useful  or  marketable. 
It  needs  nothing  further  than  application  to 
the  soil.  It  has.  In  fact,  already  become  at- 
tached to  and  the  chief  value  of  the  land, 
and  will  be  fully  as  useful  if  not  another 
acre  be  watered  as  If  thousands  adjoining  be 
watered.  But  a  railroad  is  an  entirely  dif- 
ferent utility.  A  railroad  from  one  man's 
farm  to  another  would  be  of  no  use,  nor 
would  It  in  many  cases  be  of  any  use  from 
one  side  of  a  county  or  district  to  the  other. 
It  Is  a  medium  of  transportation  and  com- 
merce, and,  in  order  to  be  of  any  use  or 
value  whatever,  must  tap  centers  of  popula- 
tion, production,  and  manufacture.  A  rail- 
road, in  order  to  be  of  use  or  value,  must 
extend  from  some  place  to  somewhere.  The 
act  in  question  authorizes  the  building  of 
"railroads,"  but  the  result  under  the  act 
must  necessarily  be  that  a  district  dan  only 
build  a  part  of  a  road — a  branch  line  or 
feeder  to  a  main  or  trunk  line.  As  a  court, 
we  cannot  be  ignorant  of  that  which  is  com- 
mon knowledge.  With  the  wisdom  of  legis- 
lation we  have  nothing  to  do,  but  it  is  our 


duty  to  look  to  the  results  an  set  will  and 
is  Intended  to  accomplish,  and  determine 
whether  those  results  will  be  violative  of  the 
Constitution.  If  each  community  is  to  be 
authorized  to  form  a  district  and  bond  itself 
to  build  a  stub  or  branch  line  to  connect 
with  the  main  transcontinental  trunk  lines, 
will  they  not  be  absolutely  at  the  mercy  of 
the  trunk  line?  And  will  it  not  result  in  the 
district  building  the  branch  line  for  the  use 
of  or  donation  In  whole  or  In  part  to  the 
main  line,  and  thereby  doing  indirectly  the 
very  thing  section  4  of  article  8  of  the  Con- 
stitution forbids  and  prohibits.  No  one  an- 
ticipates or  expects  that  a  district  ais  author- 
ized, by  this  act  either  can  or  will  operate 
a  line  of  railroad  extending  through  or 
across  such  district  only.  It  is  to  all  par- 
poses  and  intents  an  Inducement  or  subsidy 
to  a  main  or  through  line.  If  it  is  constitu- 
tional to  build  such  a  line  of  road  by  a  dis- 
trict, it  would  be  constitutional  to  authorize 
its  sale,  and  thereby  "indirectly  •  •  * 
aid  •  ♦  •  a  corporation"  in  violation  of 
the  Constitution. 

In  Wyscaver  ▼.  Atkinson,  37  Ohio  St  80, 
the  Supreme  Court  of  Ohio  had  under  con- 
sideration an  act  passed  by  the  Legislature 
in  188P  "to  authorize,  certain  townships  to 
build  railroads  and  to  lease  or  operate  the 
same."  That  act  provided  that  townships 
falling  witliln  a  certain  class  might  vote 
bonds  and  construct  a  line  of  railroad  and 
do  the  things  necessary  and  incident  there- 
to. The  court  held  the  act  to  be  in  violation 
of  section  6  of  article  8  of  the  Constitution 
of  Ohio,  which  reads  as  follows:  "The  Gen- 
eral Assembly  shall  never  authorize  any 
county,  city,  town  or  township,  by  vote  of 
Its  citizens  or  otherwise,  to  become  a  stock- 
holder In  any  joint-stock  company,  corpora- 
tion or  association  whatever,  or  to  raise 
money  for,  or  loan  Its  credit  to,  or  In  aid  of 
any  such  company,  corporation  or  associa- 
tion." In  considering  this  question,  the  Su- 
preme Court  said:  "Was  it  contemplated 
that  a  complete  and  independent  railroad 
should  be  constructed  by  the  township?  We 
think  not,  and  therefore,  without  speculat- 
ing as  to  the  manner  In  which  It  was  intend- 
ed that  the  result  should  be  accomplished. 
It  is  quite  evident,  to  our  minds,  that  the 
legislative  intent,  as  well  as  that  of  the 
trustees  of  the  township,  was  that  the  pro- 
posed road  should  in  some  manner  and  by 
some  means  become  consolidated  or  connect- 
ed with  other  roads,  as  part  of  a  more  ex- 
tended line  of  railway,  in  order  to  make  it  at 
all  subservient  to  the  public  welfare,  and 
that  in  no  other  way  could  it  be  made  of 
public  utility.  The  purpose  and  effect  of 
the  statute  is  to  unite  the  means  and  credit 
of  the  township  with  those  of  other  parties 
in  order  to  promote  a  common  enterprise,  to 
wit,  the  construction  of  a  continuous  line  of 
railway,  which  could  not  be  accomplished 
without  such  combination  of  Interests." 

The  court  quoted  with  approval  from  the 
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opinion  In  WBlker  v.  Cincinnati,  21  Ohio  St 
64,  8  Am.  Bep.  24,  as  foUowa:  "Tbe  mis- 
chief which  this  flection  interdicts  Is  a  busl- 
nesa  partnership  between  a  municipality  or 
•abdlvlslon  of  the  state  and  Individuals  or 
private  corporations  or  associations.  It  for- 
bids the  union  of  public  and  private  capital 
or  credit  In  any  enterprise  whatever.  In  no 
project  originated  by  Individuals,  whether 
aflBociated  or  otherwise,  with  a  view  to  grain, 
are  tbe  municipal  bodies  named  permitted 
to  participate  In  such  manner  as  to  Incur 
pecuniary  expense  or  liability.  They  may 
neither  become  stoclcbolders,  nor  furnish 
money  Or  credit  for  the  benefit  of  parties 
interested  therein.  Though  Joint-stock  com- 
panies, corporations,  and  associations  only 
are  named,  we  do  not  doubt  that  the  reason 
of  the  prohibition  would  render  It  applicable 
to.  the  case  of  a  single  individual.  Tbe  evil 
would  be  the  same,  whether  the  public  suf- 
fered from  the  cupidity  of  a  single  person 
or  from  several  persons  associated  together." 
The  learned  Justice  who  wrote  the  opinion 
In  Wyscaver  v.  Atkinson,  after  quoting  the 
above '  extract  from  Walker  r.  Cincinnati, 
added  tbe  further  comment:  "And  I  will 
add  that  It  makes  no  difference  whether  the 
scheme  for  the  union-  of  public  and  private 
money  or  credit  originates  with  tbe  party  or 
parties  representing  the  public  or  the  private 
interests.  In  short,  the  thing  prohibited  is 
the  combination  In  any  form  whatever  of 
the  pubUc  funds  or  credit  of  any  county, 
city,  town,  or  township  with  tbe  capital  of 
any  other  person,  whether  corporated  or  un- 
incorporated, for  tbe  purpose  of  promoting 
any  enterprise  whatever."  In  McDonald  v. 
Doust,  11  Idaho,  24,  81  Pac.  63  (69  L.  B.  A. 
220),  tills  court  said:  "Acts  Inconsistent 
with  the  spirit  of  the  Constitution  are  as 
much  prohibited  by  its  terms  as  are  acts 
q;>eclflcally  enumerated  and  forbidden  there- 
in." This  position  is  reinforced  by  the  fur- 
ther fact  that  railroad  building  is  not  within 
itself  an  exercise  of  governmental  power, 
but  Is  purely  a  business  enterprise  and  must 
be  Justified,  If  at  all,  under  the  proprietary 
powers  of  the  state  or  political  subdivision. 
Previous  action  of  the  Legislature  and  the 
people  with  reference  to  this  provision  of 
our  Constitution  is  a  pertinent  and  proper 
subject  of  Inquiry.  In  March,  1905,  the  lieg- 
islature  by  Joint  resolution  submitted  to  the 
people  a  proposition  to  so  amend  section  4, 
art.  8,  Const,  as  to  authorize  a  "county, 
city.  Tillage,  municipality  or  other  subdi- 
vision Of  the  state"  by  vote  of  the  people  to 
"make  donations  to  any  railroad  or  other 
works  of  internal  improvement"  to  an  amount 
not  exceeding  10  per  cent,  of  the  assessed 
valuation  of  such  county.  That  amendment 
was  defeated  by  an  overwhelming  vote  of 
the  people.  In  this  req^ct  we  have  a  posi- 
tive declaration  from  the  people  against  any 
participation  by  the  counties  or  any  of  their 


snbdlyiBlnns  In  railroad  bnllding  In  and  of 
"any  Individual,  association  or  corporation." 
It  is  said  that  this  provision  does  not  pro- 
hibit the  county  or  other  subdivision  build- 
ing and  owning  a  road  in  its  entirety.  It  Is 
true  that  the  prohibition  against  absolute 
ownership  Is  not  In  so  many  words  to  be 
found  In  tbe  Constitution,  but  It  is  clear 
from  the  context  and  the- language  employed 
In  sections  2,  3,  4,  art  8,  and  sectiou  4,  art. 
12,  that  it  was  never  contemplated  that  the 
counties  or  other  political  subdivisions  would 
or  could  go  into  railroad  building,  and  so 
the  framers  of  the  Constitution  forbade  do- 
nations or  ownership  in  part  They  evldeitt- 
ly  appreciated  the  fact  that  a  railroad  to  be 
of  any  value  to  the  people  of  Idaho  must 
extend  further  than  across  a  county  or  even 
across  the  state — that  It  'must  reach  the 
markets,  not  merely  at  one  end  of  tbe  line. 
but  at  both  ends.  If  tbe  people  want  to  au- 
thorise tbe  formation  of  railroad  districts, 
they  can  readily  do  so  by  adopting  an 
amendment  to  the  Constitution,  but  untU 
they  do  bo,  we  are  constrained  to  hold  such 
acts  In  conflict  with  the  Constitution.  The 
act  In  question  is,  in  our  opinion,  violative  of 
the  spirit  and  intent  of  tbe  Constitution 
(sections  2,  S,  4,  art  8,  and  section  4,  art 
12),  and  cannot  be  upheld. 
.  The  demurrer  to  die  complaint  is  sustained, 
and  the  action  will  be  dismissed.  Mo  costs 
awarded. 

SULLIVAN,    a   J,   and    STEWAHT,   J., 
concur. 

(U  Idaho,  86) 
BASIOOT  T.  ROYAL  NEIGHBORS  OP 

AMERICA. 
(Supreme  Court  of  Idaho.    April  16,  1910.) 

(SyUabut  by  the  Court.) 

1.  INSUBANCE  (§  723*)— MUTUAI.  Beneht  Iit- 
SUBANCE— WABBANTUSS.  ' 

Where  an  applicant  Cor  fraternal  benefit 
insurance  specIBcally  warrants  the  literal  truth 
of  the  answers  given  to  tbe  questions  submit- 
ted, the  statements  made  in  the  application  are 
treated  in  law  as  warranties,  and  not  as  mere 
representations. 

[Ed.    Note. — For   other  cases,    see   Insurance, 
Cent  Dig.  |  1860;    Dec.  Dig.  f  723.»] 

2.  Insurance   ({   723*)  —  Warbanties  —  An- 
8WEBS  Expressing  Applicant's  Opinion. 

The  warranty  as  to  the  truth  of  an  answer 
which  by  its  nature  expresses  only  the  opinion 
or  judgment  of  the  applicant  should  not  extend 
further  than  to  insure  tbe  honesty  and  good 
faith  of  the  party  answering  the  question,  and 
that  it  was  in  truth  and  in  fact  bis  honest  opin- 
ion or  judgment, 

[Ed.   Note.— For  other  cases,   see   Insurance, 
Cent  Dig.  Si  1859,  1860;   Dec.  Dig.  {  723.*] 

3.  Insurance    (|    724*)   —   Wabbanties   — 
Waives. 

Where  a  fraternal  benefit  society   received 
an    application    from   a   woman   for    insurance 
whidi  warranted   tbe  literal  trutb   of   the  an- 
swers given  by  her,  and  she  represented,  and 
I  at  the  time  honestly  believed,  that  she  was  not 
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precnant,  when  in  fact  and  in  truth  ahe  waa, 
and  the  contmct  piovided  that  the  society  would 
■ot  become  liable  in  such  a  case  and  that  it 
would  not  consider  such  an  application  until 
at  least  two  months  after  confinement,  and  the 
aociety  collected  and  received  dues,  assessments, 
and  premiums  from  the  insured  for  a  period  of 
nearly  five  years  thereafter,  durine  which  time 
the  applicant  was  in  good  health,  the  insur- 
ance society  will  be  held  to  have  waived  the 
right  to  insist  on  a  breach  of  the  contract  for 
the  falsity  of  the  answer. 

[E!d.   Note. — For  other  cases,  see   Insurance, 
Cent  Dig.  !  18C6;   Dec.  Dig.  %  T24.»] 

4.  Insubanck  (§  697*)— MuTDAL  Bekefit  So- 
cieties—AoEHcr  OF  Local  Caup. 

Where  a  local  camp  of  a  fraternal  benefit 
society  receives  and  collects  the  dues  and  assess- 
ments and  insurance  premiums  from  its  mem- 
bers, and  transmits  them  to  the  officers  of  the 
gnperior  or  head  organization,  which  Issues  the 
benefit  certificates,  and  has  supervision  and 
right  of  expulsion  of  members,  the  local  camp 
should  be  regarded  and  treated  as  the  agent  of 
the  superior  or  head  department  of  the  society. 

[Ed.   Note.— For  other  case*,  see   Insurance, 
Dec.  Dig.   i  697.*] 

fi.  Insvbancg  (S  724*)— Mutual  Benefit  So- 
cieties —  Repudiation  of  Oblioatiok  — 
Public  Policy. 

It  is  contrary  to  sonnd  public  policy  and 
detrimental  to  the  best  interests  o{  society  at 
large  to  allow  a  fraternal  benefit  society  to  issue 
to  an  applicant  a  benefit  certificate,  and  there- 
after continuously  collect  and  receive  from  the 
applicant  his  dues  and  assessments  for  a  num- 
ber of  years  and  induce  him  to  continue  his 
payments  and  keep  up  his  membership  and  dues, 
under  tha  belief  that  his  savings  are  being  de- 
voted to  the  purchase  of  protection  for  his  fam- 
ily nfid  dependent  ones,  and  then,  after  his 
death,  to  allow  the  society  to  repudiate  the 
contract  on  the  ground  that  the  policy  never 
went  into  effect  because  of  some  temporary 
cause  or  disability  which  existed  at  the  time  of 
the  delivery  of  the  policy,  and  of  which  the  ap- 

filicnnt  hnd  no  knowledge,  and  which  was  whnl- 
y  obviated,  and  did  not  in  any  manner  con- 
tribute to  the  cause  of  death,  increase  the  risk, 
or  lessen  the  life  expectancy  of  the  applicant, 
and  which  cause  or  condition  would  not  have 
avoided  the  policy  or  been  a  breach  of  the  con- 
tract had  it  occurred  after  the  contract  went 
into  force  and  operation. 

[Ed.   Note. — For  other  cases,   see   Insurance, 
Cent.  Dig.  {  18G6;    Dec.  Dig.  |  724.*1 

8.  iNSTTRAlfOE    (I    723*)  —  CONSTBUCTIOH     OF 

Contbact— "Sound  Health." 

An  agreement  or  stipulation  in  a  contract 
of  Insurance  made  with  a  married  woman  that 
(he  policy  shall  not  go  into  effect  unless  it  is 
delivered  to  her  "while  in  sound  health"  is  not 
Tiolated  by  reason  of  the  anplioant  being  preg- 
nant at  the  time  of  the  delivery  of  the  policy 
[citing  Words  and  Phrases,  vol.  7,  p.  QUiii; 
Tol.  8,  p.  7S02]. 

[Bd.   Note. — For  other  cases,   see    Insurance, 
Dec  Dig.  I  723.*1 

7.  IweuBANCE  (I  723*)  —  Appucatiok— "Peb- 
SONAL  Ailment." 

A  statement  made  by  a  married  woman 
who  applies  for  insurance  in  a  fraternal  benefit 
society  that  she  has  not  consulted  with  a  phy- 
.ncian  "in  regard  to  a  personal  ailment"  with- 
in the  last  seven  years  does  not  cover  a  single 
attendance  by  a  physician  upon  the  applicant 
some  three  yeara  prior  thereto  when  she  was 
confined  and  gave  birth  to  a  child.  Confinement 
In  childbirth  is  not  a  '^laonal  ailment"  with- 


in the  meaning  of  such  a  provision  In  the  eon- 
tract. 

[Ed.  Note. — For  other  cases,  see  Insurance,' 
Dec.  Dig.  {  T23.*] 

8.  Evidence  ({  215*)— Aduissibilitt— Admis- 
sions. 

■  In  an  action  for  recovery  on  a  life  insur- 
ance certificate.  It  is  error  for  the  trial  court 
to  exclude  the  proofs  of  death  which  have  been 
furnished  by  the  beneficiary,  where  the  same  are 
offered  in  evidence  on  the  trial  by  the  insurance 
society. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.   Dig.  i  215.*] 

9.  Trial  (|  100*)— Scope  ot  Opening  State- 
ment —  Rbfebknce  to  Abandoned  De- 
fenses. 

Where  an  amended  answer  has  been  filed 
in  a  case  which  omits  and  abandons  certain  af- 
firmative defenses  pleaded  in  the  original  an- 
swer, the  trial  court  should  not  permit  the 
counsel  for  the  plaintiff  in  his  opening  state- 
ment to  read  and  comment  upon  the  defenses 
contained  in  the  original  answer,  and  which 
have  been  omitted  and  abandoned  in  the  an- 
swer on  which  the  case  is  to  be  .tried. 

[Ed.  Note. — For  other  cases,  see  Trial,  Dec. 
Dig.  !  109.*] 

(Additional  SyJlabui  by  Eilitorial  Staff.} 

10.  Insurance  (§  723*)— Application— "Dis- 
ease" AND  "Unsound  Health." 

Pregnancy  is  not  per  se  a  condition  of  un- 
sound health,  nor  a  disease,  within  the  mean- 
ing of  such  terms  used  in  an  application  for  a 
policy  of  insurance. 

[Ed.  Note.— For  other  cases,  see  Insnranoe, 
I>ec.  Dig.  S  72a* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2100;    vol.  8,  p.  7639.] 

Appeal  from  District  Conrt,  Bonner  Coun- 
ty;  W.  W.  Woods,  Judge. 

Action  by  Victor  R.  Raslcot  against  the 
Royal  Neighbors  of  America.  Judgment  for. 
plaintiff,  and  defendant  appeals.    Affirmed. 

The  plaintiff  commenced  this  action  in  the 
district  court  to  recover  upon  a  benefit  cer- 
tificate for  $1,000  Issued  by  the  defendant, 
the  Royal  Neighbors  of  America,  to  plaintiff's 
wife,  Emellne  Rasicot  Alx>ut  May  14,  1902. 
Emellne  Rasicot  was  elected  as  a  beneficiary 
member  of  Dewey  Camp  No.  1037  of  the  Roy- 
al Neighbors  of  America,  located  at  Little 
Falls,  Minn.  Under  date  of  April  25th  she 
answered  the  prescribed  list  of  questions,  and 
made  application  for  a  benefit  certificate  In 
the  society.  This  application  appears  to  have 
been  witnessed  and  filed  by  the  camp  record- 
er on  June  4tb,  and  on  the  same  date  she  was 
given  the  medical  examination,  and  answered 
the  list  of  questions  submitted  by  the  camp 
physician.  On  June  28th  the  society  Issued 
Its  benefit  certificate  for  the  sum  of  $1,000, 
payable  to  Victor  R.  Rasicot,  husband  of  the 
Insured.  The  insured  afterwards  removed 
to  Idaho  and  transferred  her  membership  to 
Lakeside  Camp  No.  2373,  located  at  Sand 
Point,  Idaho,  and  thereafter  kept  up  the  reg- 
ular payment  of  all  dues  and  assessments  un- 
til the  date  of  her  death,  February  7,  1907. 
The  beneficiary,  Victor  R.  Rasicot,  made  the 
necessary   proofs    of   death    and    demanded 
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payment  on  the  certificate.  The  society  re- 
fused payment,  and  this  action  was  accord- 
ingly Instituted.  The  defendant  filed  an  an- 
swer, denying  generally  the  allegations  of  the 
complaint  and  setting  up  four  separate  af- 
firmative defenses.  The  first  defense  pleaded 
the  by-laws  of  the  society,  and  the  applica- 
tion made  by  Emellne  Raslcot  for  Insurance, 
and  alleged  that  certain  of  her  answers  were 
false  and  untrue,  and  that,  by  the  provisions 
of  the  application  and  benefit  certificate,  she 
had  warranted  the  literal  truth  of  every  an- 
swer given,  and  that  the  policy  was  therefore 
void  and  never  became  effective  by  reason 
and  on  account  of  the  falsity  and  untruth  of 
her  answers.  The  second  affirmative  defense 
alleged  that  under  the  stipulations  and  agree- 
ments of  the  application  and  certificate  it  is 
essential  to  the  validity  of  the  policy  or  cer- 
tificate that  It  should  be  delivered  to  the  ap- 
plicant while  she  was  in  sound  health,  and 
that  In  truth  and  in  fact  she  was  not  In  sound 
health  at  the  time  of  the  delivery  of  the  cer- 
tificate, and  that,  therefore,  the  policy  neter 
took  effect.  The  third  and  fourth  defenses 
are  each  to  substantially  the  same  effect,  and 
allege  tlutt  the  Insured  died  from  a  criminal 
and  self-inflicted  abortion  and  miscarriage, 
and  that,  under  the  terms  of  her  certificate, 
no  recovery  could  be  had  In  such  a  case.  The 
defendant  subsequently  filed  an  amended  an- 
swer, containing  more  specific  denials  of  the 
allegations  of  the  complaint,  and  later  it  filed 
a  second  amended  answer  on  which  the  case 
was  finally  tried. 

The  defendant  omitted  from  this  last  an- 
swer the  third  and  fourth  defenses  relating 
to  the  charge  that  the  Insured  had  died  from 
a  selt-lnfllcted  operation.  This  answer  con- 
tained a  further  allegation  as  to  the  falsity 
of  a  further  question  propounded  by  the  com- 
pany and  answered  by  the  applicant  The 
answer  as  it  finally  stood  alleged  that  the 
applicant  had  given  false  and  untrue  answers 
to  questions  17,  18,  25  (In  two  particulars), 
28,  33],  33 V,  and  332;  the  questions  and  an- 
swers being  as  follows: 

"(17)  Are  you  now  of  sound  body  and  mind. 
In  good  health,  free  from  disease  or  Injury, 
of  good  moral  character,  exemplary  habits, 
and  a  believer  In  a  Supreme  Being?   Yes. 

"(18)  Have  you  within  the  last  seven  years 
consulted  any  physician  or  physicians  In  re- 
gard to  personal  ailment!  If  so,  give  dates, 
aliment  and  physician's  or  physicians'  name 
and  address.    No." 

"(25)  Have  yon  ever  had  any  disease  of  the 
following  named  organs,  or  any  of  the  follow- 
ing named  diseases  or  symptoms:  Fistula? 
No. 

"(26)  Have  yon  ever  had  any  disease  of  the 
following  named  organs,  or  any  of  the  fol- 
lowing named  diseases  or  symptoms:  Rheu- 
matism?   No." 

"(28)  Have  you  ever  had  any  disease  of  the 
urinary  or  genital  organs?    No." 

"(33])  Is  your  menstruation  regular  and 
healthy?    Yes." 


"(33v)  Have  yon  now  or  ever  had  any  dis- 
ease of  the  breast,  ovaries,  or  uterus?    No." 

"(331)  Are  you  now  pregnant?     No." 

The  application  contains  the  following  pro- 
vision in  several  different  forms  and  In  dif- 
ferent paragraphs  and  subdivisions  thereof: 
"I  have  verified  each  of  the  foregoing  an- 
swers and  statements,  from  1  to  33,  both  in- 
clusive, adopt  them  as  my  own,  whether  writ- 
ten by  me  or  not,  and  declare  and  warrant 
that  they  are  full,  complete,  and  literally 
true,  and  I  agree  that  the  exact  literal  truth 
of  each  shall  be  a  condition  precedent  to  any 
binding  contract  Issued  upon  the  face  of  the 
foregoing  answers,  and  I  hereby  constitute 
and  make  the  officers  of  the  local  camp  and 
of  the  Royal  Neighbors  of  America,  who  have 
aided  in  making  this  application,  my  agents 
for  such  purpose.  I  further  agree  that  the 
foregoing  answers  and  statements,  together 
with  the  preceding  declaration,  shall  form 
the  basis  of  the  contract  between  me  and  the 
Royal  Neighbors  of  America,  and  are  offered 
by  me  as  a  consideration  for  the  contract  ap- 
plied for,  and  hereby  made  a  part  of  any  ben- 
efit certificate  that  may  be  Issued  on  this  ap- 
plication, or  a  substitute  therefor  issued  at 
my  request,  and  shall  be  deemed  and  takeu 
as  a  part  of  any  such  certificate.  That  this 
application  may  be  referred  to  In  any  said 
benefit  certificate  as  the  basis  thereof,,  and 
that  they  shall  be  construed  together  as  one 
entire  contract;  and  I  further  agree  that  if 
any  answer  or  statement  In  this  application 
is  not  literally  true,  or  if  I  should  fail  to  com- 
ply with  and  conform  to  any  and  all  of  the 
laws  of  said  Royal  Neighbors,  whether  now 
in  force  or  hereafter  adopted,  that  my  benefit 
certificate  shall  be  void." 

When  it  came  to  the  trial,  the  chief  con- 
troversy revolved  about  the  answer  to  qu'es- 
tlon  332.  On  this  question  special  findings 
were  submitted  to  the  jury,  and  the  questions 
submitted  and  the  answers  thereto  are  as  fol- 
lows: "(1)  State  whether  or  not  the  deceas- 
ed, Emellne  Raslcot,  was  pregnant  at  the 
time  she  made  application  for  a  policy  of  In- 
surance with  the  defendant,  to  wit,  on  June 
4,  1902.  Answer:  We,  the  Jury,  answer, 
'Yes.'  State  whether  or  not  the  said  dece- 
dent, Emellne  Raslcot,  if  you  answer  that  she 
was  pregnant'  on  June  4,  1902,  or  June  28, 
1002,  knew  of  her  condition  as  to  pregnancy 
on  either  of  said  dates,  and.  If  so,  on  what 
date.  Answer:  We,  the  Jury,  answer  that 
she  did  not  know  her  condition  on  the  4tb 
day  of  June,  1902,  and  did  not  know  such  con- 
dition June  28,  1902."  The  jury  at  the  same 
time  returned  a  general  verdict  In  favor  of 
the  plaintiff  for  the  sum  demanded  by  his 
complaint 

Edwin  McBee,  for  appellant     B.   S.  Ben-  . 
nett  for  respondent 

AILSHIE,  J.  (after  stating  the  facts  as 
above).  At  the  outset  it  must  be  conceded 
that,  under  the  terms  of  this  contract,  the 
answers  given  by  the  applicant  for  Insurance 
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are  viewed  by  the  law  In  the  nature  of  war- 
ranties rather  than  as  mere  representations. 
3  Joyce  on  Insurance,  S  1944 ;  Bacon  on 
Benefit  Societies,  {  184;  Hoover  v.  Royal 
Neighbors  ot  America,  65  Kan.  616,  70  Pac. 
S95 ;  Beard  v.  Royal  Neighbors  of  America, 
53  Or.  102,  90  Pac.  83,  19  L.  R.  A.  (N.  S.) 
708;  Supreme  Lodge  Knights  and  Ladies  of 
Honor  T.  Payne  (Tex.  Civ.  App.)  110  S.  W. 
523.  It  has  been  found  as  a  fact  that  the  in- 
sured was  pregnant  at  the  time  she  made  ap- 
plication for  insurance,  and  at  the  time  the 
benefit  certificate  was  issued  to  ber.  It  is 
also  established  that  she  did  not  know  of  her 
pregnancy  at  ^he  time,  and  that  her  answer 
was  in  good  faith  and  honestly  made.  View- 
ing these  facts  alone.  If  we  should  follow  the 
Inflexible  technical  rule  of  warranties  which 
has  been  adopted  by  many  courts,  the  inquiry 
would  end  here,  and  we  would  hold  that  the 
breach  Itself  avoided  the  contract,  and  that 
the  subsequent  conduct  of  the  society  could 
not  be  considered.  Joyce  on  Insurance,  | 
1970;  McDermott  v.  Modern  Woodmen  of 
America,  97  Mo.  App.  636,  71  S.  W.  833; 
Hoover  ▼.  Royal  Neighbors  of  America,  65 
Kan.  616,  70  Pac.  695 ;  Beard  v.  Royal  Neigh- 
bors of  America,  53  Or.  102,  99  Pac.  88,  19 
L.  R.  A.  (N.  8.)  798;  and  authorities  above 
cited. 

We  are  of  the  opinion,  however,  that  there 
are  rules  of  law  and  principles  of  equity 
that  must  be  applied  to  the  insurer  as  well  as 
to  the  insured,  and  that  Its  treatment  of  the 
contract  for  a  number  of  years  after  the  ef- 
fects and  conseqnences  of  the  breach  had 
disappeared  is  a  subject  requiring  oar  con- 
sideration. The  benefit  certificate  was  is- 
sued to  the  insured  on  the  28th  day  of  June, 
and  thereafter,  and  on  the  25th  day  of  No- 
vember of  the  same  year,  she  gave  birth  to 
twins,  both  of  whom  were  healthy  and  nor- 
mal. No  unusual  or  unfavorable  condition 
of  health  resulted  from  her  confinement  She 
continued  to  he  a  member  of  LelEeside  Camp 
No.  2373  located  at  Sand  Point,  and  contin- 
ued the  regular  payment  of  dues  and  assess- 
ments from  time  to  time,  and  was  in  fairly 
good  health  until  shortly  hefore  the  date  of 
her  death  in  February,  1907.  In  the  mean- 
while she  bore  at  least  one  child  after  the 
birth  of  the  twins.  It  should  at  ihla  point 
be  observed  that  there  Is  no  provision  of  the 
contract  or  i>oIicy  of  Insurance  which  at- 
tempts to  suspend  or  avoid  the  contract  after 
tt  is  once  entered  Into  on  account  of  subse- 
quent pregnancy.  The  provision  of  the  con- 
tract confronting  us  is  a  stipulation  against 
pregnancy  existing  at  the  time  of  the  applica- 
tion for  the  Insurance.  It  is  conceded  in  this 
case  that  the  death  of  the  insured  did  not 
result  from  any  condition  of  the  insured 
which  existed  at  the  time  of  making  the  ap- 
plication or  of  the  issuance  of  the  policy; 
nor,  indeed.  Is  It  contended  that  the  pregnan- 
cy of  the  insured  at  the  time  of  the  issuance 
of  <the  policy  in  any  way  contributed  to  the 
ultimate  cause  of  death  or  in  any  way  aug- 


mented the  subsequent  risk  or  diminished  her 
life  expectancy.  In  the  application  ques- 
tion 331  is  followed  by  a  star,  and  at  the  foo^ 
of  the  application  blank  is  the  following 
note:  "If  applicant  Is  pregnast,  application 
will  not  be  accepted  by  Supreme  physician. 
Elxamlnation  should  be  postponed  until  at 
least  two  months  after  confinement."  It  ap- 
pears that  under  the  by-laws,  rules,  and  reg- 
ulations of  the  society  in  a  case  of  this  kind 
the  application  is  withheld  until  a  period  of 
two  months  after  the  confinement  of  the  ap- 
plicant, and  thereupon  the  physician  makes 
the  examination  and  takes  the  applicant's 
answers  to  the  questions,  and.  If  they  prove 
satisfactory  In  other  respects,  the  application 
is  accepted  and  the  certificate  is  issued.  In 
this  case  no  fraud  was  practiced  whatever. 
Although  the  society  contends  that  the  policy 
never  went  into  effect  and  that  the  contract 
never  became  binding,  still  It  received  and 
accepted  dues  and  assessments  from  the  In- 
sured for  a  period  of  more  than  four  years 
continuously  succeeding  her  confinement,  and 
also  covering  a  subsequent  period  of  gesta- 
tion and  coi^nement,  and  the  society  is  pre- 
sumed to  liave  had  notice  through  the  local 
camp  of  the  existence  of  the  facts  and  the 
happening  of  the  contingency  which  would 
have  avoided  the  contract  The  local  camp 
of  which  the  insured  was  a  meml>er  collected 
and  received  the  dues  and  assessments  from 
its  members,  and  was  charged  with  the  duty 
of  looking  after  the  health  and  conduct  of 
its  members  and  of  expelling  or  suspending 
its  members  for  any  violation  of  the  laws  of 
the  order  or  breach  of  their  duties  as  mem- 
bers of.  the  society.  The  local  lodge  was 
therefore  the  agent  of  the  society  which  is- 
sued the  benefit  certificate,  and  the  appel- 
lant, after  the  lapse  of  more  than  four  years, 
is  chargeable  with  notice  of  the  existence  of 
the  condition  on  the  part  of  the  Insured 
which  would  have  avoided  the  risk  and  pre- 
vented the  contract  becoming  effective  and 
operative.  Modem  Woodmen  v.  Brecken- 
rldge,  75  Kan.  873,  89  Pac.  661,  10  L.  R.  A. 
(N.  S.)  136,  12  Am.  &  Ehig.  Ann.  Cas.  638; 
Order  of  Foresters  ▼.  Schweitzer,  171  111. 
325,  49  N.  E.  506;  Supreme  Lodge  K.  of 
H.  V.  Davis,  26  Colo.  252,  58  Pac.  505;  Mod- 
em Woodmen  of  America  v.  Lane,  62  Neb. 
89,  86  N.  W.  943;  Modem  Woodmen  of 
America  v.  Col  man,  68  Neb.  6G0,  04  N.  W. 
814,  96  N.  W.  154;  Supreme  Lodge  K.  P.  v. 
Wellenvoss,  119  Fed.  671,  56  C.  O.  A.  287; 
Prlngle  v.  Modem  Woodmen  of  America,  76 
Neb.  384,  107  N.  W.  756.  Under  these  facts 
and  circumstances  the  doctrine  of  waiver 
should  be  applied  to  the  society. 

In  Supreme  Lodge  K.  of  H.  v.  Davis,  supra, 
the  court  said:  "In  a  mutual  benevolent  or- 
der, composed  of  a  supreme  lodge  and  subor- 
dinate lodges,  an  officer  of  a  subordinate 
lodge  charged  with  the  duty  of  notifying  the 
members  of  assessments  made  by  the  su- 
preme lodge  for  the  purpose  of  paying  insur- 
ance certificates  of  deceased  members,  and  of 
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collecting  and   forwarding  to  the  supreme 
lodge  snch  assessments,  Is  an  agent  of  the 
supreme   lodge,    notwithstanding   a    rule   or 
by-law  of  the  order  recites  that  such  officer 
In    collecting   and    forwarding    assessments 
shall  be  the  agent  of  the  members  of  the  sub- 
ordinate   lodge,    and   the   supreme   lodge   la , 
charged  with  all  knowledge  possessed  by  the 
agent  in  making  the  collection."     In  Trotter 
r.  Grand  Lodge  Legion  of  Honor,  132  Iowa, 
513,  109  N.  W.  1099,  7  L.  R.  A.  (N.  S.)  569, 1 
the  court  said:    'The. rule  that  courts  will' 
glTe  effect  to  any  act  or  circumstance  from 
which  it  may  fairly  be  argued  that  the  Insur-  { 
er  has  waived  the  right  to  strict  and  literal 
performance  by  the  insured,  or  upon  which 
an  estoppel  against  forfeiture  may  be  found- 
ed, applies  to  fraternal  or  lodge  Insurance. 
And  whether  a  waiver  of  forfeiture  of  a  cer- 
tificate of  insurance  will  be  found  in  any  par- 
ticular case  deiiends,  not  on  the  intention  of 
the  insurer,  against  whom  it  is  asserted,  but 
on  the  effect  which  its  conduct  or  course  of 
business  has  had  upon  the  insured,  and  this 
mle  is  applicable  where  the  Insurer  acts  un- 
der a  mistake."    In  Prlngle  v.  Modem  Wood- 
men of  America,  76  Neb.  3&1,  113  N.  W.  231, 
Prlngle  held  a  benefit  certificate  which  con- 
tained a  clause  to  the  effect  that  It  should 
become  null  and  void  If  the  Insured  should 
at  any  time  be  convicted  of  a  felony.    While 
holding  the  certificate,  the  insured  was  con- 
victed of  felony  and  sentenced  to  the  state 
penitentiary,  where  he  was  confined  for  about 
six  months  and  died.    The  beneficiary  sued ' 
on  the  contract  to  recover  the  amount  of  the ! 
policy.     It  appeared  that  the  insured  bad! 
continuously  kept  up  the  payment  of  his  dues  , 
and  assessmepts.    The  Supreme  Court  of  Ne- : 
braSika,    in    speaking    through    Mr.    Justice. 
Barnes,  said:  "The  local  camp  and  its  clerk 
being  the  agents  of  the  association,  the  con- 
clusive presumption.  In  the  absence  of  fraud, ' 
is  that  they  seasonably  communicated  the  | 
tact  of  Pringle's  conviction  to  the  head  camp. ! 
Indeed,  the  derk  testified  that  the  governing 
body  knew  of  the  fact,  and  bis  statement 
stands  unchallenged,  except  by  the  evidence 
of  one  C.  W.  Hawes,  the  head  clerk  of  the 
association.    A  like  state  of  facts  has  often 
been  held  to  amount  to  waiver  of  a  similar 
forfeiture  clause." 

The  state  is  vitally  interested  In  the  thrift 
and  frugality  of  its  citizens,  and  In  encour- 
aging the  citizen  in  providing  for  his  family 
and  looking  to  their  protection  and  comfort 
In  the  event  of  his  demise.  To  allow  blm 
when  acting  honestly  and  from  the  most  laud- 
able motive  to  be  led  on  under  the  belief  that 
he  Is  devoting  his  savings  to  the  purchase  of 
a  legacy  for  his  dependent  ones,  and  then, 
when  the  beneficiary  comes  to  make  demand 
for  that  paltry  recompense,  to  tell  blm  that 
the  courts,  the  final  arbiters  of  bis  rights, 
will  not  listen  to  the  equity  of  the  case,  wonld 
be  doing  violence  to  the  principles  of  fair 
dealing,  and  would  be  likewise  contrary  to 
the  best  interests  of  the  public  at  large,  which  i 


we  term  "public  policy."  Had  the  Insured 
been  in  any  manner  advised  that  her  policy 
was  not  in  force,  she  would  perhaps  have 
procured  one  that  would  have  been  valid,  and 
this  would  have  been  to  the  benefit  of  her 
family  and  In  the  interest  of  society  as  well, 
and  the  state  Itself  must  feel  an  Interest  In 
having  her  take  such  precautions,  and  in  that 
sense  the  construction  of  such  contracts  be- 
comes a  matter  of  public  policy.  The  Insurer 
cannot  suffer  half  so  much  from  sach  a  policy 
and  such  a  construction  as  the  individuals 
Interested,  and  society  at  large  must  in  the 
end  of  necessity  suffer  from  the  cold-blooded, 
technical  rale  that  seems  to  prevail  in  so  ma- 
ny jurlsdictionfi.  This  ought  to  be  the  rule 
In  order  to  prevent  organizations  soliciting 
membership,  receiving  Insurance  applications, 
and  accepting  dues  and  assessments  for  years, 
and  then,  after  the  applicant  is  perhaps  too 
old  to  procure  Insurance  elsewhere,  tell  the 
insured  that  he  made  a  false  answer  In  some 
one  of  the  numerous  questions  propounded  by 
the  society,  and  that  cousequenUy  his  policy 
has  never  been  In  force.  Such  a  contract  is 
clearly  vicdatlve  of  the  Interests  of  society  at 
large  and  of  the  welfare  of  its  citizens,  and 
ought  to  be  discouraged.  The  more  than  200 
questions  contained  in  one  application  blank 
run  the  gamut  of  the  applicant's  ancestry 
from  his  grand  ancestors  down  to  date,  and 
ask  him  abont  every  disease  and  pathological 
condition  for  which  the  medical  world  lias 
been  able  to  Invent  a  name,  and  then,  if  for- 
sooth he  misses  a  guess  on  any  one  of  them, 
he  is  chargeable  with  expert  knowledge  and 
warranting  the  correctness  of  bis  answers, 
and  must  lose  his  protection  on  the  venture 
of  a  guess.  In  such  a  game  the  insured  has 
only  a  chance  in  hundreds,  and  the  result 
must  follow  that  he  only  thinks  he  Is  insured. 
It  amounts  to  mental  insurance  and  nothing 
more.  The  Insurance  society  in  such  case 
could  exist  for  the  sole  and  only  purpose  of 
collecting  dues  and  assessments  with  no  In- 
surance liability. 

Some  courts  have  held,  and  we  think  the 
rule  sound,  that,  notwithstanding  the  stip- 
ulation of  warranty  In  such  contracts,  an- 
swers which  merely  express  the  opinion  or 
judgment  of  the  applicant  cannot  be  classed 
among  the  facts,  the  truth  of  which  Is  insur- 
ed by  the  applicant — that  he  only  warrants 
bis  honesty  and  good  faith  as  to  such  an- 
swers. Rupert  v.  Supreme  Court  U.  O.  F., 
91  Minn.  283,  102  N.  W.  715;  Ranta  y.  Su- 
preme Tent  of  Maccabees,  97  Minn.  454^  107 
N.  W.  156;  Royal  Neighbors  of  America  v. 
Wallace,  73  Neb.  409,  102  N.  W.  1020;  Royal 
Neighbors  of  America  v.  Wallace,  6  Neb.  (Un- 
of.)  519,  99  N.  W.  26&  "It  would  be  solemn 
nonsense,"  says  the  Supreme  Court  of  Min- 
nesota in  Ranta  v.  Supreme  Tent  of  Macca- 
bees, "to  hold  that  an  ordinary  applicant  in- 
sures the  exact  reality  of  physical  conditions 
and  causes  at  a  time  when  the  greatest 
pathologists  might  differ,  or  even  when  they 
might  be  impossible  of  definite  determlna- 
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tlon."  Thl8  rule  seeniB  to  us  more  la  con- 
■onance  with  reason  and  Justice  than  the 
rule  of  strict  literal  warranty  contended  for 
by  appellant  The  application  contained  the 
stipulation  that  any  certlflcate  which  might 
te  Issued  to  the  applicant  "shall  be  delivered 
to  me  while  in  sound  health  and  In  pursuance 
of  the  by-laws  of  the  order."  It  is  also  con- 
tended that  the  Insured  was  not  In  "sound 
health"  at  the  time  of  delivery  because  of 
pregnancy.  Pregnancy  Is  not  per  se  a  con- 
dition of  "unsound"  health,  nor  Is  it  a  "dis- 
ease" or  "ailment"  within  the  meaning  of 
those  terms  used  In  this  application  and  pol- 
icy. The  term  "sound  health"  has  been  fre- 
quently deflned  by  the  courts,  and,  so  far  as 
we  are  advised,  it  has  never  been  held  that 
this  term  used  In  an  Insurance  policy  or  cer- 
tlflcate covered  every  slight  ailment  or  in- 
disposition of  health  of  a  temporary  char- 
acter which  does  not  tend  directly  to  shorten 
the  life  or  undermine  the  constitution  of  the 
Insured.  Packard  v.  Metropolitan  Life  Ins. 
Co.,  72  N.  H.  1,  64  Atl.  287;  Morrison  v.  Wise 
Odd  Fellows'  Mutual  Life  Ins.  Co.,  50  Wis. 
162,  18  N.  W.  13 ;  Brown  y.  Metropolitan  Life 
Ins.  Co.,  65  Mich.  306,  32  N.  W.  610,  8  Am. 
St  Rep.  894;  Manhattan  Life  Ins.  Co.  v. 
Carder,  82  Fed.  986,  27  C.  O.  A.  844;  7  Words 
and  Phrases,  6554.  So  far  as  we  are  Inform- 
ed, this  term  of  itself  and  standing  alone  has 
never  been  held  to  cover  or  include  a  case  of 
pregnancy.  Appellant  must  therefore  rest  its 
case  on  the  falsity  of  the  representation  that 
the  insured  was  not  pregnant 

Appellant  attempted  to  show  that  the  an- 
swer to  question  18  was  false,  for  the  reason 
that  the  insured  had  consulted  a  physician 
within  the  period  of  seven  years  immediately 
preceding  her  application.  On  this  point  there 
was  a  sharp  conflict  In  the  evidence  except 
with  reference  to  one  visit  by  a  physician, 
who  it  is  admitted  attended  her  on  April  S, 
1899,  the  date  of  her  last  previous  conflne- 
fueut.  The  appellant  had  notice  that  the  ap- 
plicant was  a  married  woman,  and  that  she 
had  already  borne  five  children,  and  that  she 
had  been  confined  on  April  5,  1809,  which  was 
only  about  three  years  prior  to  this  applica- 
tion. It  might  have  assumed  that  either  a 
physician  or  a  midwife  attended  her  on  this 
confinement.  The  attendance,  however,  of  a 
physician  at  the  time  of  a  normal  case  of 
confinement,  is  clearly, not  a  "consultation" 
or  treatment  of  a  "personal  ailment"  of  the 
female  confined.  Childbirth  is  a  physiological 
fact  which  occurs  In  the  regular  course,  of 
nature,  and  neither  signifies  nor  entails  dis- 
ease or  ailment  in  the  usual  and  ordinary 
use  of  those  terms. 

On  the  trial  of  the  case,  the  plaintiff  intro- 
duced the  physician  who  attended  the  insur- 
ed during  her  last  sickness,  and  examined 
him  as  to  the  nature  of  her  illness  and  the 
cause  of  death.  He  testified  that  she  died 
following  an  operation  performed  by  him, 
and  testified  to  the  general  nature  and  char- 


acter of  her  condition  and  the  cause  for 
which  the  op^atlon  was  performed.  He 
said:  "The  object  of  it  was  to  remove  the 
right  tube  and  the  right  ovary  and  drain  for 
an  abscess  in  the  pelvis."  He  also  testified 
to  signing  the  death  proofs,  and  Identified  the 
paper  containing  the  proofs  made  by  him. 
The  defendant  thereafter  offered  to  Introduce 
in  evidence  the  death  proofs  made  by  this 
physician.  The  plaintiff  objected,  and  the 
objection  was  sustained  by  the  court.  This 
ruling  Is  assigned  as  error.  The  court  should 
have  admitted  this  exhibit  in  evidence.  It 
is  a  uniform  rale  almost  without  exception 
that  such  proofs  are  admissible  when  offered 
by  the  Insurer.  8  Elliott  on  Evidence,  H 
2386-2380;  Insurance  Co.  v.  Newton,  22 
Wall.  32,  22  L.  Ed.  793;  Beard  v.  Royal 
Neighbors  of  America.  53  Or.  102,  99  Pac.  83, 
19  L.  R.  A.  (N.  S.)  798.  The  defendant  was 
not  prejudiced  by  the  exclosion  qf  this  ex- 
hibit The  exhibit  has  been  preserved  in 
the  record,  and  is  before  us.  Answer  No.  II 
is  the  particular  portion  of  the  exhibit  that 
defendant  offered  in  evidence  and  to  the  re- 
jection of  which  counsel  took  their  exception 
It  Is. an  answer  to  the  question:  "State  th<> 
remote  cause  of  death."  The  answer  given 
by  the  physician  is  as  follows:  "Exposure 
and  cold.  Patient  bad  a  recto  vaginal  fistula 
which  may  predisposed  to  the  pelvic  inflam- 
mation 1st  symptoms,  severe  abdominal  pains, 
tenderness  of  whole  abdomen,  vomiting  and 
constipation.  Tympanitis  then  located  pelvic 
cellulitis  uterus  became  filled  was  forming 
in  right  side  filling  up  Douglas  pouch."  This 
answer  was  substantially  the  same  as  that 
given  by  the  doctor  when  on  the  witness 
stand.  His  explanation  at  length  as  given 
on  the  witness  stand  was  clearer  and  more 
complete  than  the  answer  given  In  the  death 
proofs.  This  Is  evidently  due,  however,  to 
the  fact  that  he  was  asked  more  questions. 
The  purpose  of  this  proof  should  not  be  lost 
sight  of.  The  defendant  was  not  seeking  to 
prove  that  the  answers  given  In  the  death 
proof  showed  that  the  Insured  had  died  from 
a  disease  or  malady  or  cause  not  covered  by 
the  policy  of  insurance.  The  purpose  must 
have  been  either  to  Impeach  or  discredit  the 
physician  who  was  then  testifying,  or,  what 
is  more  probable,  to  show  by  inference  that 
the  insured  bad  fistula  at  the  time  she  made 
application  for  Insurance.  Death  took  place, 
however,  nearly  five  yeors  after  the  applica- 
tion was  made,  and,  while  she  was  afflicted 
with  fistula  at  the  time  of  her.  death,  the  In- 
ference that  she  had  this  trouble  at  the  time 
she  made  application  for  Insurance  would  be 
very  remote  and  at  most  only  prima  facie. 
These  facts  were  substantially  all  before  the 
Jury,  and  we  are  satisfied  that  the  appellant 
was  not  prejudiced  by  the  erroneous  ruling 
of  the  court 

Appellant  assigns  as  error  the  action  of 
the  court  In  permitting  the  plaintiff  to  in- 
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troduce  erldence  sho'wliig  that  defendant  bad 
never  paid  back  or  tendered  the  duM  and 
asseaaments  that  bad  been  paid  on  this  bene- 
fit certificate.  We  do  not  thinli  the  admia- 
alon  of  thla  evidence  was  prejudicial  or  re- 
versible error.  Of  course,  It  was  Immaterial 
In  view  of  the  fact  that  the  defendant  bad 
not  tendered  it  into  court  or  pleaded  a  return 
or  tender  of  the  premiums  paid. 

When  the  case  was  called  for  trial  and 
prior  to  the  Introduction  of  any  evidence,  the 
attorney  for  the  plaintiff  read  the  pleadings 
to  the  Jury,  and  thereupon  proceeded  to 
make  a  statement  to  the  jury,  and  in  doing 
so  commented  upon  the  allegations  contained 
in  the  first  answer  of  defendant,  whereupon 
counsel  for  defendant  made  objection  to  any 
comment  t>eing  made  on  the  original  answer. 
This  objection  was  overruled.  Further  along 
in  counsel's  statement  be  again  made  refer- 
ence to  tliat  part  of  the  defendant's  original 
answer,  in  which  it  bad  alleged  that  the  in- 
sured came  to  her  death  by  a  self-inflicted 
criminal  operation.  Counsel  for  defendant 
again  objected,  and  the  objection  was  over- 
ruled by  the  court  This  action  of  counsel 
for  the  plaintiff  and  the  ruling  of  the  court 
is  assigned  as  error.  Without  going  Into  any 
discussion  of  the  erlis  and  dangers  of  such  a 
practice,  it  is  sufiBclent  to  say  that  we  do  not 
approve  of  the  same,  and  that  the  court 
should  have  sustained  the  objection  and  ad- 
monished counsel  to  refrain  from  comment- 
ing on  any  allegations  contained  in  the  plead- 
ings that  were  not  then  at  issue  and  on 
which  the  case  was  to  be  tried.  Owens, 
Lane  &  Dyer  Co.  v.  Pierce,  5  Mo.  App.  576; 
Stratton  v.  Nye.  45  Neb.  C19,  63  N.  W.  928; 
Griffen  v.  City  of  I/ewlston,  6  Idaho,  231,  56 
Pac.  545.  We  cannot  reverse  the  judgment 
In  this  case,  however,  on  account  of  this  er- 
ror for  the  following  reason:  Counsel  for  ap- 
pellant have  not  preserved  in  their  statement 
and  bill  of  exceptions  any  statement  that 
was  made  by  the  counsel  for  the  plaintiff 
which  it  claims  was  prejudicial,  and  no- 
where In  the  record  does  it  appear  what  lan- 
guage counsel  used.  The  comment  made  by 
counsel  may  have  in  no  respect  been  prejudi- 
cial, and.  in  the  absence  of  any  positive  show- 
ing in  the  record  as  to  what  it  was,  we  must 
assume  that  nothing  prejudicial  to  the  appel- 
lant's rights  was  said  in  this  connection. 

Many  other  errors  are  assigned  on  the  ad- 
mission and  rejection  of  evidence  and  the 
giving  and  refusing  to  give  Instructions  to 
the  jury.  It  is  unnecessary  to  give  ail  these 
assignments  of  error  specific  and  detailed 
consideration  here^  for  the  reason  that  what 
we  have  already  said  covers  and  disposes  of 
the  entire  case.  We  find  no  error  that  will 
either  require  or  justify  a  reversal  of  the 
judgment  In  this  case.  The  judgment  is  emi- 
nently just,  and  the  defense  was  highly  tech- 
nical and  wholly  unconscionable. 


The  judgment  Is  alBrmed,  with  costa  In 
favor  of  the  respondent 

SULLIVAN,  C.  J.,  and  STEWART,  J.,  con- 
cur. 

(U  Idaho,  iiS) 
SPOPFORD  T.  SPOFFORD. 
(Supreme  Court  of  Idaho.    April  23,  1910.    Oi. 
Petition  for  Rehearing,  June  3,  1910.) 

(Svllabut  by  the  Court.) 

1.  Appeal  and   Ebbob   (§   1008*)— Review— 
evidenck. 

Where  the  trial  court  has  heard  and  deter- 
mioed  ,a  case  solely  on  depositions  and  docu- 
mentary evidence,  and  an  appeal  is  taken  from 
the  judgment  on  the  ground  that  it  is  not  sup- 
ported by  the  evidence,  the  appellate  court  will 
examine  and  weigh  the  evidence  the  same  as  if 
the  case  were  being  tried  de  novo. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  jl  3055-^3909;  Dec  Dig.  § 
100&»] 

2.  DiVOBCE  (5  40*)— CBtTELTT— PbOVOOATION. 

Where  a  decree  of  divorce  is  asited  by  the 
husband  on  the  grounds  of  cruelty  by  the  wife, 
and  such  cruelty  is  alleged  to  have  consisted  in 
the  wife's  hostile  demonstrations  and  lectur- 
ing, nagging,  and  hectoring  the  husband  on  ac- 
count of  what  she  deemed  to  be  undue  atten- 
tions and  intimate  relations  on  the  part  of  the 
hoat>and  toward  other  women,  and  the  evidence 
diacloses  that  he  had  been  so  indiscreet  in  his 
conduct  toward  others  as  to  arouse  suspicion  oc 
the  part  of  his  wife,  the  conduct  of  the  wife  in 
her  protests  and  outbursts  of  feeling  will  not 
be  viewed  with  the  same  severity  and  rigidity  by 
the  law  as  it  would  be  in  a  case  where  no  sucL 
apparent  provocation  existed. 

[EM.  Note. — For  other  cases,  see  Divorce.  Cent. 
Dig.  i§  14&-159;  Dec.  Dig.  i  4&*] 

3.  DivoBCE  (J  46*)— Cbueltt— EviomiCi:. 

The  party  to  the  marital  contract  who  by 
bis  acts  and  conduct  induces  suspicion  from  the 
other  spouse,'  and  thereby  provokes  remon- 
strance, protests,  and  hostile  demonstrationf 
from  the  other  party  to  the  contract  must  ex- 
pect when  the  crisis  comes  to  exercise  a  degree 
of  patience  and  forbearance  wliicb  the  law 
would  not  otherwise  expect  of  him  under  more 
favorable  circumstances. 

[Ed.  Note.— For  other  cases,  see  Divorce^  Cent 
Dig.  {i  145-150;    Dec  Dig.  }  40.»1 

4.  Divobcb    (I    130*)— Cedkltt— SuMiciENCT 
OF  Evidence. 

Evidence  in  this  case  examined,  weighed, 
and  considered,  and  held  not  sufficient  to  justify 
the  granting  of  a  divorce. 

[EkJ.  Note.— For  other  cases,  see  Divorce,  Dec 
Dig.  {  130.*] 

Appeal  from  District  Court,  Nes  Perce 
County;    Edgar  C.  Steele,  Judge. 

Action  by  Judson  Spofford  against  Julia  R. 
Spofford.  Decree  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Eugene  O'Neill  and  H.  G.  Redwlne,  for  ap- 
pellant   Black  &  Wernette,  for  respondent 

AILSHIE,  J.  This  action  was  instituted 
by  the  husband  against  the  wife,  praying  for 
a  decree  of  divorce  on  the  grounds  of  cruel 
aud  iohuman  treatment.  The  plalutlff  al- 
leged that  the  defendant  for  a  couple  of  years 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Diss.  190T  to  date,  &  Reporter  Indexaa 
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pursued  a  course  of  abuse,  nagging,  and  bec- 
torlng  the  plaintiff  until  she  drove  him  to 
the  rerge  of  neryous  prostration,  and  impair- 
ed his  health  both  physically  and  mentally. 
The  defendant  answered,  denying  ^e  allega- 
tions of  the  complaint.  The  case  was  refer- 
red to  a  referee  to  take  the  proofs  and  re- 
port the  same  to  the  court.  The  trial  court 
heard  and  determined  the  case  solely  on  dep- 
ositions; and  under  the  rule  heretofore  an- 
nounced by  this  court  it  is  Incumbent  on  us 
to  examine  and  weigh  the  evidence  on  appeal 
the  same  as  if  the  case  bad  never  been  passed 
upon  by  the  trial  court.  Roby  v.  Roby,  10 
Idaho,  139,  77  Pac.  213;  Stonebumer  v. 
Stouebumer,  11  Idaho,  603,  83  Pac.  938. 

The  trial  court  denied  the  plaintiff  a  de- 
cree of  divorce,  and  this  appeal  Is  from  the 
Judgment  and  an  order  denying  a  motion  for 
a  new  trial,  and  the  appellant  has  assigned  217 
errors.  Most  of  these  go  to  the  admission 
and  rejection  of  evidence;  but  the  whole 
question  resolves  Itself  down  to  the  suffi- 
ciency of  the  evidence  to  support  the  findings 
and  Judgment  of  the  trial  court  We  bave 
examined  the  record  in  this  case,  consisting 
of  more  than  000  pages,  with  patience  and 
c^re  for  the  purpose  of  determining  not  only 
the  facts  It  establishes,  but  also  the  correct- 
ness of  the  ruliugs  of  the  court  in  the  admis- 
sion and  rejection  of  evidence.  Since  the 
proofs  were  taken  in  this  case  before  a  ref- 
eree, the  evidence  which  was  excluded  Is  In- 
corporated In  the  record  as  well  as  the  evi- 
dence alleged  to  have  been  Improperly  admit- 
ted being  In  the  record.  We  shall,  therefore. 
Judge  and  determine  the  rights  of  the  par- 
.  ties  upon  the  whole  record  as  it  appears  be- 
fore us,  giving  weight  to  that  which  was 
proper  to  be  considered  and  excluding  such, 
if  any  there  be,  as  was  improperly  admit- 
ted. 

We  shall  not  attempt  to  set  forth  In  this 
opinion  the  evidence  produced  on  either  side 
of  the  case,  nor  shall  we  attempt  to  analyze 
the  proofs  offered.  To  do  so  would  serve  no 
useful  purpose  whatever,  and  to  Incorporate 
a  statement  of  the  proofs  In  this  opinion  would 
be  of  no  interest  or  consequence  to  any  one. 
We  shall  content  ourselves  with  stating  briefly 
some  of  the  conclusions  that  must  inevitably 
be  drawn  from  the  record  in  this  case. 

At  the  time  of  their  marriage,  the  plaintiff, 
who  is  appellant  here,  was  about  56  years 
old,  and,  the  defendant  about  47.  They  inter- 
married at  Trenton,  N.  J.,  on  September  25, 
1902,  and  lived  together  harmoniously  until 
about  August,  1905.  In  the  year  1905  the  ap- 
pellant was  engaged  in  promoting  an  electric 
railway  project  between  Lewlston  and  Grange- 
rille  In  this  state,  and  during  the  meanwhile 
the  parties  were  residing  at  Lewistou.  In 
August  of  that  year,  plaintiff  and  respondent, 
in  company  with  respondent's  brother  and  bis 
family,  organized  a  camping  party  and  Invit- 
ed a  family  named  Twombley.  The  Twom- 
bleys  were  from  Illlnoia.  A  few  days  after 
they  went  into  camp,  Mrs.  Spofford  became 


greatly  displeased  over  the  conduct  of  her 
hnsband  towards  Mrs.  Twombley,  and  remon- 
strated with  her  husband  about  the  matter. 
Appellant  had  In  the  meanwhile  been  paying 
Mrs.  Twombley  some  attentions  and  courte- 
sies which  tended,  perhaps,  to  arouse  his 
wife's  suspicion  and  to  annoy  one  of  her  nerv- 
ous and  apparently  Jealous  disposition.  In  a 
couple  of  days  the  respondent  left  the  camp 
and  went  to  their  hotel  in  Lewlston  and  did 
not  return.  Appellant  remained  with  the 
camping  party  for  some  two  weeks,  and  in 
the  meanwhile  was  in  daily  association  with 
Mrs.  Twombley  and  went  fishing  with  her  a 
time  or  two.  In  course  of  a  month  the  Twom- 
bleys  went  East 

Some  time  after  the  Twombleys  went  East 
there  came  to  Lewlston  a  Mrs.  Monteitb  and 
her  sister.  Miss  Wills,  who  became  intimate 
with  the  Spofford  family.  Mrs.  Spofford 
soon  became  Jealous  of  her  husband's  atten- 
tions to  these  women.  The  result  of  the 
wife's  Jealousy  of  the  attentions  her  husband 
paid  to  these  several  women  was  many  pro- 
testations, lectures,  and,  as  the  husband  tes- 
tifies, hostile  demonstrations  on  the  part  of 
the  wife,  often  extending  far  into  the  night 
and  disturbing  bis  rest  and  peace  of  mind 
and  breaking  down  his  health.  This,  be  says, 
became  so  bad  and  trying  be  could  no  longer 
endure  it  and  he  accordingly  left  his  wife 
and  declined  to  live  with  her  any  longer. 

Under  the  circumstances  of  this  case,  the 
acts  proven  against  the  respondent  cannot  be 
held  to  constitute  extreme  cruelty  Within  the 
meaning  of  the  statute.  Section  2649,  Rev. 
Codes.  By  this  we  do  not  mean  to  say  that 
respondent's  conduct  In  this  regard  is  com- 
mendable, or  that  a  man  must  forever  endure 
It  with  patience.  The  appellant  however,  has 
not  been  free  from  blame  and  censure.  He 
has  pursued  a  course  of  conduct  toward  other 
women  which  was  calculated  to  arouse  sus- 
picions on  the  part  of  the  wife  and  to  kindle 
the  fires  of  Jealousy.  It  Is  fair  to  say  that 
the  record  entirely  falls  to  show  that  appel- 
lant has  been  criminally  intimate  with  any 
of  these  women;  it  rather  Inclines  us  to  the 
belief  that  he  has  not;  but  he  has  been  Indis- 
creet and  unwise  In  his  conduct  and  he  cer- 
tainly owed  it  to  his  wife  as  well  as  to  him- 
self to  "avoid  the  appearance  of  evil."  It  is 
fully  as  essential  to  domestic  happiness  and 
tranquility  that  the  parties  to  the  marriage 
contract  so  conduct  themselves  that  each  may 
be  above  suspicion  from  the  other  as  it  is  to 
In  fact  be  innocent  of  the  suspicloned  act. 

The  wife  tn  this  case  is  not  a  woman  of 
rugged  health.  She  was,  on  the  contrary,  of 
a  nervous  and  excitable  temperament  Her 
Jealousy  was  easily  excited.  The  attentions 
and  courtesies  paid  by  her  husband  to  Mrs. 
Twombley,  Mrs.  Monteitb,  and  Miss  Wills, 
and  a  couple  of  other  women  whose  names 
bave  appeared  occasionally  in  the  record,  was 
liable  to  arouse  her  suspicions  and  anxiety; 
and  this,  In  connection  with  his  apparent  neg- 
lect of  his  wife  at  the  same  time,  was  calcn- 
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lated  to  disturb  th«  peace  of  the  home.  In 
the  meanwhile,  these  several  women  were 
carrying  stories  back  and  forth  between  the 
husband  and  wife,  were  telling  the  husband 
various  and  sundry  stories  about  the  wife  and 
the  things  she  had  said  about  his  conduct  and 
what  she  would  do  with  reference  to  expos- 
ing and  humiliating  him,  and  also  things  he 
should  have  done  or  said.  In  the  midst  of 
this  state  of  affairs,  it  Is  not  to  be  wondered 
if  the  wife  should  on  some  occasions  so  for- 
get herself  as  to  administer  a  rebuke  to  her 
husband,  and  perhaps  do  and  say  some  things 
which,  standing  alone,  would  appear  cruel  or 
wholly  unjustifiable.  It  is  true  that  such  a 
course  of  procedure  never  improves  the  condi- 
tions; it  rather  tends  to  aggravate  them. 
Bat  that  fact  does  not  lessen  the  strain  of 
human  nature  in  the  parties  and  their  natural 
tendency  to  relieve  their  minds  by  words 
and  acts.  The  party  to  the  marital  contract, 
who  by  his  acts  and  conduct  thus  Invites  a 
remonstrance,  protest,  or  demonstration  from 
the  other  party  to  the  contract,  must  expect 
to  exercise  a  degree  of  patience  and  forbear- 
ance which  the  law  and  good  morals  would 
not  expect  of  him  under  more  favorable  cir- 
cumstances. 

"Whenever  one  has  well-grounded  suspi- 
cions," says  Mr.  Justice  Allen,  In  Masterman 
V.  Masterman,  58  Kan.  748,  61  Pac.^  277.  "that 
the  other  Is  bestowing  his  attentions  else- 
where, and  that  he  finds  more  congenial  so- 
ciety with  another  than  with  his  wife,  the 
seeds  of  discord  are  sown,  and  the  rancorous 
weeds  of  Jealousy  and  distrust  are  sure  to 
grow,  and  overshadow  and  wither  the  flowers 
of  domestic  felicity.  •  »  •  Shall  the  wife 
'  be  censured  because  the  pangs  of  Jealousy, 
excited  by  the  husband's  conduct,  force  from 
her  violent,  though  natural,  expressions  of  in- 
jured feeling,  In  bis  presence?  Her  conduct 
is  to  be  viewed  and  approved,  or  censured, 
according  to  the  state  of  circumstances  as 
they  were  presented  or  made  known  to  her. 
She  Is  presumed  to  have  the  feelings  of  a 
woman,  and  to  act  in  accordance  with  the 
natural  Instincts  and  promptings  of  her  sex." 
See,  also,  Wheeler  v.  Wheeler,  18  Or.  261,  ^ 
Pac.  900;  Johnson  v.  Johnson,  14  Gal.  459; 
Beckley  v.  Beckley,  23  Or.  226,  31  Pac.  470; 
Slnnls  V.  Ennis,  92  Iowa,  107,  60  N.  W.  228; 
Stoneburner  v.  Stonebumer,  11  Idaho,  603,  83 
Pac.  93a 

If  we  were  In  the  business  of  advising  mat- 
rimonial dlscordants,  we  would  tell  this  aged 
and  doubtless  well-meaning  couple  that,  in 
our  Judgment,  neither  one  is  free  from  fault, 
and  that  a  mite  of  charity  and  a  Uttle  for- 
bearance and  a  portion  of  the  courtesies  and 
attentions  they  must  have  practiced  in  other 
4ays,  mutually  administered,  would  in  their 
case  adjust  what  is  now  only  an  aggravated 
case  of  Jealousy  Induced  by  suspicious  con- 
duct. 

After  an  examination  of  the  whole  record, 
we  find  no  error  which  requires  a  reversal  of 


the  Judgment,  and  we  are  satisfied  that  the 
trial  court  properly  denied  a  divorce  in  this 
case. 

The  court  by  special  order  permitted  type- 
written transcript  and  briefs  to  be  filed,  in- 
stead of  printed  transcript  and  briefs,  as  re- 
quired by  the  rules.  We  will,  therefore,  allow 
the  respondent  the  sum  of  $20,  which  may  be 
taxed  as  costs  for  typewriting  her  brief.  The 
transcript  has  been  prepared  by  the  appel- 
lant, and  the  cost  of  that,  tf  it  has  not  al- 
ready been  paid,  is  a  charge  against  the  ap- 
pellant It  is  also  ordered  that  the  respond- 
ent recover  from  appellant  the  sum  of  $250 
to  pay  attorney's  fees  for  services  rendered 
on  this  appeaL  This  is  in  conformity  with 
the  practice  heretofore  pursued  In  this  court. 
Roby  T.  Roby,  10  Idaho,  139,  77  Pac.  213; 
Stoneburner  v.  Stonebumer,  11  Idaho,  603,  83 
Paa  938. 

Judgment  affirmed,  with  costs  in  favor  of 
respondent 

SULLIVAN,  C.  J.,  and  STBWART,  J^  con- 
cur. 

On  Petition  for  Rehearing. 

PER  CURIAM.  A  petition  for  a  rehear- 
ing has  been  filed  In  this  case  and  is  supiiort- 
ed  by  a  somewhat  exhaustive  brief  and  a  re- 
view of  the  pleadings  and  evidence  In  the 
case.  Counsel  for  the  petitioners  seem  to 
think  that  the  court  has  mistaken  the  alle- 
gations of  defendant's  answer  for  evidenc* 
in  the  case.  Counsel  also  devote  some  time 
in  their  petition  and  brief  to  a  discussion  of 
the  rules  of  pleading  and  the  fact  that  an* 
der  the  statute  affirmative  all^atlons  In  the 
answer  are  deemed  denied. 

We  have  devoted  more  than  a  week  to  an 
examination  of  a  voluminous  record  in  thia 
case  and  to  an  analysis  of  the  evidence  in- 
troduced, and  after  doing  so  we  reached  the 
conclusion  which  has  not  been  altered  or 
modified  by  the  petition  and  brief  for  rehear- 
ing. We  have  given  more  careful  considera- 
tion to  the  evidence  given  by  appellant  him- 
self  than  perhaps  any  other  part  of  the  rec- 
ord, and  our  conclusions  rest  perhaps  mors 
largely  on  the  evidence  given  by  appellant  on 
direct  and  cross  examination  than  upon  any 
other  evidence  In  the  case.  It  is  doubtful. 
Indeed,  if  the  appellant's  own  testimony  aa 
modified  by  him  on  cross-examination  would 
be  sufficient  to  entitle  him  to  the  decree  pray- 
ed for.  It  has  been  said  that  "hard  case* 
are  the  quicksands  of  the  law,"  and  we  are 
forcibly  reminded  of  the  significance  of  this 
epigram  by  the  facts  and  circumstances  of 
this  case. 

Counsel  assert  that  the  appellant  will  not 
live  with  respondent  any  more,  even  though 
he  does  not  procure  a  divorce.  That  may  ba 
true,  but  for  that  condition  we  are  not  re- 
sponsible. If  divorces  were  to  be  granted  to 
all  those  who  have  entered  the  marital  state 
and  afterward  make  like  assertions,  the  courts 
would  be  busy  with  that  class  of  litigation 
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to  the  exclDBloD  of  other  matters.  We  fully 
agree  with  appellant  that  the  respondent's 
conduct  has  been  harsh  and  sometimes  unjust 
and  not  of  such  a  character  as  was  calculate 
ed  to  promote  harmony  and  add  to  the  marital 
felicity.  On  the  other  band,  the  appellant 
himself  haa  not  added  a  large  moiety  to  the 
peace  and  happiness  of  the  connubial  state, 
in  the  matter  of  his  conduct  toward  respond- 
ent since  these  misunderstandings  arose.  As 
it  appears  to  us,  the  charges  and  counter 
charges  here  amount  to  merely  an  accumula- 
tion of  those  little  disagreements,  misunder- 
ataudlngs,  misapprehensions,  indiscretions, 
and  outbursts  of  feeling  and  passion  which 
the  other  party  might  have  better  overlooked 
and  could  have  easily  avoided  or  prevented. 

We  have  not  pretended  to  hold,  nor  do  we 
wish  to  be  80  understood,  that  cruelty  on  the 
part  of  the  wife  may  not  become  as  much  n 
cause  for  divorce  In  favor  of  the  husband  as 
If  the  cruelty  were  committed  by  the  husband. 
Nor  do  we  hold  that  cruelty  may  not  consist 
of  "acts  a°nd  conduct"  as  well  as  "actual  phys- 
ical violence."  When,  however,  either  party 
seeks  a  divorce  from  the  other  on  the  grounds 
of  cruelty  which  consists  merely  in  words 
and  conduct  as  distinguished  from  physical 
violence,  the  occasion  for  the  words  and  con- 
duct and  the  circumstances  under  which  they 
were  provoked  must  be  taken  into  considera- 
tion and  duly  weighed  before  arriving  at  the 
conclusion  that  they  constitute  audi  cruelty 
as  will  Justify  a  decree  of  divorce. 

We  quite  readily  agree  with  counsel  for 
appellant  that  this  case  presents  some  de- 
plorable aspects  and  Is  calculated  to  provoke 
sympathy  from  one  who  will  carefully  exam- 
ine the  facts  and  circumstances  as  t^ey  are 
disclosed  by  this  record.  When  viewed,  how- 
ever, by  the  unbiased  mind,  of  one  who  is  not 
by  force  of  employment  partisan  in  his  view 
of  the  parties  and  circumstances,  that  sym- 
pathy must  necessarily  go  oat  In  a  measnre 
toward  both  of  the  parties  to  the  case. 

We  say  again  that  we  would  not  be  Justi- 
fied In  reversing  the  judgment  in  this  case 
and  ordering  a  decree  of  diroroew 

The  petition  is  denied. 


(4t  Hont.  158) 

JOHNSON  V.  BUTTE  &  SUPERIOR 
COPPBR  CO.,  Umited. 

(Supreme  Court  of  Montana.     April  25,  1910.) 

1.  Corporations   (|   499*)— Aorroifs— Naturb 
or  Corporation. 

When  a  corporation  sues  or  is  sued,  it  oc- 
eapies  the  same  position  as  a  natanil  person  sui 
Juris,  as  to  the  rules  of  evidence  and  questions 
of  procedure. 

[Ed.  Note.— -For  other  cases,  see  Coiporations, 
Cent.  Dig.  {  1910:    Dec.  Dig.  8  499.*] 

2.  Evidence  (J  208*)  —  Admissions  —  Plead- 
ing. 

Rev.  Codes,  J  524S,  makes  a  mining  corpo- 
ration liable  for  mjuries  to  its  employ^  by  the 


negligence  of  a  superintendent  foreman,  shift- 
boss,  engineer,  or  craneman.  Section  7887  pro- 
vides that  evidence  may  be  given  of  the  act, 
declaration,  or  omission  of  a  party,  as  evidence 
against  liim.  Held,  that  where,  in  an  action  for 
injuries  to  a  miner  by  the  alleged  negligence  of 
hia  shift-boss,  defendant  filed  a  verified  answer 
as  required  by  section  6565,  which,  after  deny- 
ing that  decedent  was  injured  while  engared  m 
his  duties  as  defendant's  servant,  or  that  the 
person  by  whose  negligence  he  was  injured  was 
in  fact,  or  was  acting  as,  shift-boss  for  defend- 
ant, alleged  that  decedent  was  injured  through 
the  fault  and  negligence  of  one  of  defendant's 
employ^  "who  was  then  and  there  decedent's 
fellow  servant,"  such  allegation  was  admissible 
against  defendant  as  proof  that  decedent  was 
injured  by  the  negligence  of  one  of  defendant's 
employes,  notwithstanding  the  rule  authorizing 
the  pleading  of  inconsistent  defenses. 

[Ed.  Note. — For  other  cases,  see  EMdence, 
Cent.  Dig.  f§  713-725;    Dec.  Dig.  {  20&*] 

3.  Evidence  (g  262*)— Pleadings— Aduission 
OF  Part  of  Pleading. 

Plaintiff  was  entitled  to  the  admission  of  a 
paragraph  of  defendant's  answer  as  an  admis- 
sion without  offering  the  entire  answer  under 
Rev.  Codes,  {  7871,  providing  that  when  a  part 
of  an  act,  declaration,  or  wming  is  offered,  the 
whole  on  the  same  subject  necessary  to  make 
the  same  intelligible  may  be  offered  by  the  ad- 
verse party. 

[BM.  Note. — For  other  ca»es,  see  Evidence, 
Cent.  Dig.  i  1019:   Dec:  Dig.  |  262.*] 

4.  Master  and  Servant  (i  285*)— Injuries 
TO  Servant  —  Cause  or  Accident — Ques- 
tion FOR  Jury. 

In  an  action  for  injuries  to  a  miner  by 
the  fall  of  certain  timber  from  above,  evidence 
Md  to  require  submission  to  the  jury  of  the 

?uestion  whether  the  timber  was  not  caused  to 
all   by   the   negligence  of   another  servant  in 
charge  of  the  shift  at  the  time  of  the  accident. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1016;   Dec.  Dig.  i  285.*] 

5.  Master  and  Servant  (|  182*)— Mining — 
Regulation  —  Statutes—  "SHirr-Boss"— 
"Shift"- "Boss." 

The  word  -  "shift-boss,"  as  nsed  in  Rev. 
Codes,  i  5248,  making  the  operator  of  a  mine 
liable  for  injuries  caused  by  the  negligence  of  a 
shift-boss,  Is  formed  by  uniting  the  words 
"shift"  and  "boss."  The  word  ."shift"  means  a 
set  of  workmen  working  in  tnm  with  other  sets, 
or  the  time  during  which  a  particular  set  of 
men  work ;  and  the  noun  "boss  means  a  master 
workman  or  superintendent,  a  director  or  man- 
ager, one  who  oversees  or  gives  direction.  So 
the  compound  word  as  used  in  the  act  means  a 
master  workman  who  directs  the  work  of  a  set 
of  men   engaged  on  a  particular  shift. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  371,  372;  Dec.  Dig.  | 
182.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6485 ;  vol.  1,  p.  847.] 

6.  Trial  (§  166*)- Motion  for  Nonsuit— 
Consideration  or  Evidence. 

On  motion  for  a  nonsuit,  the  evidence  will 
he  considered  in  the  light  most  favorable  to 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  372:    Dec.  Dig.  {  1C5.*1 

7.  Master  and  Servant  ((  287*)— Injuries 
TO  Miner  —  Shift-Boss  —  Question  for 
Jury. 

In  an  action  for  injuries  to  a  miner  by  the 
fall  of  a  piece  of  timber,  evidence  held  to  require 
submission  to  the  jury  of  the  question  whether 
the  employe  who  caused  the  timber  to  fall  was 
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a  shift-boas,  for  whose  DegUsence  the  master  is 
made  liable  bj  Rev.  Codes,  |  5248. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  X059 ;   Dec.  Dig.  i  287.*] 

8.  Masteb  and  Sebvart  (§  182*)— Injuries  to 
Servant  —  Sufebjntendent  —  Shift-Boss 
—Neolioencb— Statutes — Construction. 

'  Rev.  Codes,  i  5248,  provides  that  a  mining 
corporation  shall  be  liable  for  injuries  to  one  of 
its  employes  caused  by  the  negligence  of  a  su- 
perintendent, foreman,  shift-boss,  engineer,  or 
craneman.  Held,  that  it  is  not  essential  to  the 
master's  liability  under  such  section  that  the 
negligence  of  the  superintendent,  shift-boss,  etc, 
sbould  obtain  in  the  performance  of  a  nondelega- 
ble duty  owing  by  the  master,  but  that  the  stat- 
ute was  intended  to  create  a  liability  for  the 
negligence  of  such  superior  servant  resulting  in 
injuries  to  another  servant,  though  the  negli- 
gence was  occasioned  while  the  superior  servant 
was  performing  ordinary  labor,  not  superior  in 
grade  to  that  of  the  servant  injured. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  871,  372;  Dec.  Dig.  { 
182.»] 

9.  Death  (J  10*)— Action  fob  Injuries— Sur- 
vival. 

An  action  for  injuries  to  a  servant  survives 
under  the  statute  and  may  be  prosecuted  either 
by  his  heirs  or  personal  representatives ;  but 
by  whomsoever  prosecuted,  it  is  the  action  which 
he  had  for  the  injuries  and  which  accrued  to 
him  at'the  time  he<was  injured,  as  distinguished 
from  the  damages  which  he  or  his  estate  suf- 
fered by  reason  of  his  death  therefrom. 

[EM.  Note.— For  other  cases,  see  Death,  Dec. 
Dig.  {  10.»] 

Appeal  from  District  Court,  SUver  Bow 
County;  Jeremiah  J.  Lynch,  Judge. 

Action  by  Charles  J.  Johnson,  as  adminis- 
trator of  the  estate  of  Fred  Simlla,  deceased, 
against  Butte  &  Superior  Copper  Company, 
Limited.  Judgment  for  defendant,  and  plain- 
US  appeals.    Reversed  and  remanded. 

Maury  &  Templeman  and  J.  0.  Davles,  for 
appellant  Eremer,  Sanders  &  Eremer,  for 
respondent 

HOLLOW  AY,  J.  Fred  Slmila  was  employ- 
ed by  the  defendant  company  as  a  miner, 
and  was  working  In  a  shaft  at  the  Black 
Rock  mine,  when  a  piece  of  timber  fell  upon 
him  Inflicting  injuries  from  which  be  subse- 
quently died.  The  administrator  of  bis  es- 
tate brought  this  action,  and  in  his  complaint 
alleges  that  one  James  Goggin  was  employed 
by  the  defendant  company  as  a  shift-boss  at 
the  time  when  and  the  place  where  Simila 
was  injured,  and  that  Simila's  Injuries  were 
occasioned  by  the  negligence  of  Goggin  which 
caused  the  timber  to  fall.  The  answer  of  the 
defendant  admits  its  corporate  existence,  and 
admits  that  Simila  was  in  Its  employ;  but 
denies  that  Simila  was  injured  at  all  while 
engaged  In  the  discbarge  of  his  duties  as  a 
servant  of  the  defendant  company.  There  is 
a  specific  denial  that  Goggin  was  in  fact,  or 
was  acting  as,  a  shift-boss  for  the  defendant 
company,  and  a  denial  that  through  any  act 
of  his  Simila  was  injured.  There  is  then  a 
general  denial  of  all  the  allegations  of  the 
complaint  not  specifically  admitted  or  denlod. 


and  certain  afflrmatire  defenses  are  pleaded, 
the  second  of  which  only  requires  notice  here; 
and  the  gist  of  that  defense  is  found  in  the 
following  declaration:  "That  the  said  Simila 
was  Injured  through  the  fault  and  negligence 
of  one  of  defendant's  employes,  who  was 
then  and  there  a  fellow  servant  of  the  said 
Simila."  Upon  the  trial  the  plaintiff  offered 
in  evidence  the  paragraph  of  the  answer  from 
which  the  above  language  is  quoted,  but  an 
objection  to  the  offer  was  sustained.  At  the 
close  of  plaintifTs  case  the  defendant  moved 
for  a  nonsuit.  The  motion  was  granted,  a 
Judgment  rendered  and  entered  dismissing 
the  action,  and  from  that  Judgment  the  plain- 
tiff appealed.  The  evidence  Introduced  and 
offered  on  behalf  of  the  plaintiff  is  presented 
in  a  bill  of  exceptions. 

1.  It  is  urged  that  the  trial  court  erred  in 
excluding  from  the  Jury's  consideration  the 
second  afflrraative  defense  set  forth  io  de- 
fendant's answer. 

This  action  invokes  an  act  of  the  Ninth  . 
Legislative  Assembly  (Laws  1305,  p.  51;  Rev. 
Codes,  f  6248),  which  holds  a  mining  corpora- 
tion liable  for  injuries  to  one  of  its  employes 
when  such  injuries  are  caused  by  the  negli- 
gence of  a  superintendent,  foreman,  shift- 
boss,  engineer,  or  craneman.  .While  It  is  true 
that  the  affirmative  plea  that  Simila  was  in- 
jured through  the  negligence  of  one  of  de- 
fendant's employes  who  was  then  a  fellow 
servant  of  Simila  would  not  alone  support 
the  plaintiCfs  allegation  that  Simila  was  In- 
jured through  the  negligence  of  James  Gog- 
gin, and  that  Goggin  was  a  shift-boss,  it 
would,  however,  tend  to  prove  that  Simila 
was  injured  through  the  negligence  of  an  em- 
ploy 6  of  the  defendant  company,  and  relieve 
the  plaintiff  from  the  necessity  of  proving 
that  the  particular  act  which  caused  Simila's 
Injury  was  a  negligent  act,  and  that  the  per- 
son who  caused  it  was  an  employe  of  the  de- 
fendant. If  this  portion  of  the  answer  had 
been  admitted,  plaintiff  would  then  have  had 
to  prove  only:  (a)  That  Simila  was  Injured 
while  in  the  discharge  of  his  duties  as  an  em- 
ploy6  of  the  defendant;  (b)  that  the  particu- 
lar individual  whose  act  caused  the  Injury 
was  James  Goggin;  (c)  that  James  Goggin 
was  a  shift-boss;  and  (d)  the  extent  of  Si- 
mila's injury  and  the  damages  resulting  there- 
from, to  make  out  a  prima  facie  case.  There 
is  ample  evidence  In  the  record  to  support 
the  first  and  fourth  of  these  facts. 

When  a  corporation  Is  suing  or  being  sued, 
it  does  not  occupy  a  position  different  from 
that  of  a  natural  person  who  Is  sul  Juris. 
The  same  rules  of  evidence  ore  applicable, 
and,  so  far  as  questions  of  procedure  go,  the 
corporation  is  treated  as  s  natural  person. 
5  Kncy.  PI.  &  Pr.  01.  Section  7887,  Rev. 
Codes,  provides:  "Evidence  may  be  glvea 
upon  a  trial  of  the  following  facts:  •  •  • 
The  act,  declaration  or  omission  of  a  party, 
!is  ovirtonce  against  .such  party."     The  gen- 


•For  other  cises  sea  sum  tople  and  section  NUMBER  ta  Dec.  t  Am.  Digs.  U07  to  date,  *  Reporter  Indezaa 


Digitized  by 


Google 


Mont) 


JOHNSON  T.  BUTTE  &  SUPERIOR  COPPER  CO. 


1059 


eral  mle  governing  tbe  admisslbllltr  of  plead- 
ings as  evidence  Is  stated  as  follows:  "Where 
parties  allege  matters  of  fact  In  their  plead- 
ings, these  pleadings  may  be  offered  in  evi- 
dence against  such  parties  as  admissions  of 
the  facta  so  alleged.  Such  written  statements 
are  admissible  on  the  same  principle  as  oral 
admissions."  Jones  on  Evidence,  274;  16 
Oyc.  96S;  2  Bncy.  L.  ft  P.  173;  Am.  &  Eng. 
Bncy.  Law  (2d  Ed.)  719;  Abbott's  Trial  Brief, 
Olvii  Jury  Trials,  295.  This  court  has  recog- 
nized the  right  of  tbe  defendant  to  interpose 
inconsistent  defenses,  under  the  provisions 
of  section  6549,  Rev.  Codes ;  but  it  has  never 
gone  to  the  ezt^it  of  saying  that  such  de- 
fenses may  I>e  so  far  inconsistent  that,  if  the 
allegations  of  one  are  true,  the  allegations  of 
the  other  must  of  necessity  be  false.  Gener- 
ally speaking,  onr  Code  requires  pleadings  to 
be  verified  (Rev.  Codes,  {  6565);  but,  in  per- 
mitting a  defendant  to  set  forth  in  his  an- 
swer as  many  defenses  as  he  has,  it  was  nev- 
er intended  to  sanction  or  encourage  perjury. 
Is  states,  where  the  pleadings  are  required 
to  be  verified,  the  general  mle  Is:  "The  de- 
fendant may  plead  inconsistent  defenses,  pro- 
vided they  be  not  so  incompatible  as  neces- 
sarily to  render  one  or  the  other  absolutely 
false."  Clarke  v.  Lyon  County,  7  Nev.  75; 
Seattle  Bank  v.  Jones,  13  Wash.  281,  43  Pac. 
331,  48  L.  B.  A.  177;  1  Bncy.  PI.  A  Pr.  857; 
Bliss  on  Code  Pleading,  i  343.  There  are 
some  authorities  which  bold  that  if  an  an- 
swer contains  inconsistent  defenses,  as,  for 
instance,  a  denial  that  the  plaintiff  was  in- 
jured through  the  negligence  of  any  one,  and 
an  afllrmative  plea  that  be  was  Injured 
through  the  negligence  of  a  fellow  servant, 
then  the  affirmative  plea  la  not  admissible  In 
evidence  to  prove  tbe  issue  made  by  the  com- 
plaint and  tbe  denial,  as  the  practical  effect 
of  this  would  be  to  deny  to  a  defendant  the 
right  to  interpose  such  hiconslstent  defenses. 
Pomeroy's  Remedies  &  Remedial  Rights  (2d 
Ed.)  724 ;  1  Elliott  on  Evidence,  }  236.  But  so 
far  as  we  are  able  to  determine  from  the 
means  at  hand,  these  authorities  are  treating 
of  cases  arising  In  states  where  the  pleadings 
are  not  required  to  be  verified.  It  appears  to 
us  to  be  the  acme  of  absurdity  to  say  that 
the  casual  admission  of  a  defendant,  made  on 
the  street,  may  be  put  in  evidence  against 
him,  but  that  his  solemn  admission,  made  de- 
liberately and  under  oath,  in  a  pleading, 
which  calls  for  a  true  statement  of  the  facts, 
may  not  be  used  against  blm.  If  by  the  sec- 
ond a£Brmatlve  defense  tbe  defendant  sought 
to  charge  that  Simlla's  Injuries  were  caused 
by  a  fellow  servant,  it  would  seem  that  It 
would  have  been  sufficient  to  say  so,  without 
volunteering  the  information  that  the  act 
which  caused  the  injury  was  a  negligent 
one.  Adopting  the  rule  as  stated  in  Clarke  v. 
S.yon  County,  above,  it  is  manifest  at  once 
that  the  reason  for  the  contention  made  by 
Pomeroy  and  Elliott  fails  when  applied  to 
the  pleadings  under  our  Code,  and  that  there 
Is  not  any  reason  whatever  why  admissions 


tn  a  pleading  ought  not  to  be  used  In  evi- 
dence against  the  pleader.  ■ 

In  passing,  we  may  say  that  it  is  very 
doubtful  whether  the  answer  In  this  case  is 
open  to  adverse  criticism.  The  denial  is  that 
Slmlla  was  injured  "while  engaged  In  his 
duties  as  defendant's  servant" 

It  was  not  any  objection  to  the  offered  evi- 
dence that  the  plaintiff  did  not  embrace  In 
his  offer  the  entire  answer.  Section  7871, 
Rev.  Codes,  provides:  "When  part  of  an  act, 
declaration,  conversation  or  writing  is  given 
in  evidence  by  one  party,  the  whole  on  tbe 
same  subject  may  t>e  inquired  into  by  the 
other;  when  a  letter  is  read,  the  answer 
may  be  given ;  and  when  a  detached  act,  dec- 
laration, conversation  or  writing  is  given  in 
evidence,  any  other  act,  declaration,  conver- 
sation or  writing,  which  is  necessary  to  make 
it  understood,  may  also  be  given  In  evidence." 
In  Abbott's  Trial  Brief,  Civil  Jury  Triftls, 
299,  the  rule  is  stated  as  follows:  "A  party 
may  read  in  evidence  a  mere  extract  from 
his  adversary's  pleading,  however  brief,  pro- 
vided he  does  not  omit  a  part  of  a  sentence 
or  clause  which  qualifies  that  part  which  he 
reads,  so  as  to  pervert  the  sense  or  render  It 
uncertain."  EYom  the  allegations  of  this  af- 
firmative defense,  plaintiff  was  seeking  to 
show  that  Simlla's  injury  was  caused  by  a 
negligent  act,  and  that  the  person  whose  neg^ 
ligence  caused  the  injury  was  an  employe 
of  the  defendant  company.  The  plaintiff 
would  not  have  been  bound  by  the  allegation 
that  the  person  who  caused  the  injury  was 
a  fellow  servant  of  Simila.  We  quote  again 
from  Abbott's  Trial  Brief,  298,  the  follow- 
ing: "A  party  who  puts  In  evidence  his  ad- 
versary's pleading  is  not  thereby  estopped 
from  denying  or  disproving  statements  con- 
tained In  it" 

Our  conclusion  is  that  tbe  trial  court  erred 
in  excluding  tbe  evidence  offered. 

2j  But  counsel  for  respondent  Insist  that, . 
assuming  this  evidence  bad  been  admitted, 
plaintiff  would  still  have  failed  to  make  out 
a  prima  facie  case  upon  which  to  go  to  the 
jury.  Simila  and  five  other  men  were  en- 
gaged in  sinking  a  shaft  They  were  75  or 
80  feet  below  the  1,200-foot  level.  They  had 
drilled  holes  preparatory  to  blasting,  and 
Goggin  had  taken  their  tools  to  a  place  of 
safety,  18  or  20  feet  above  where  the  men 
were  working.  The  timber  which  struck 
Simila  was  used  by  tbe  defendant  to  protect 
the  regular  sets  of  timbers  from  the  effect 
of  the  blast  and  before  it  fell  it  was  resting 
upon  tbe  mining  timbers,  15  or  20  feet  above 
the  bottom  of  the  shaft  Slmlla  was  bending 
over  cleaning  out  the  drill  holes  preparatory 
to  charging  them,  when  this  piece  of  timber 
fell  and  struck  blm  on  the  bead,  Infilctlng  in- 
juries from  which  be  died  on  the  following 
day.  There  was  not  any  one  who  saw  the 
timber  when  It  commenced  to  fall;  but  just 
before  it  struck  Simila  Goggin  called  out 
from  up  the  shaft  "Look  out  below !"  There 
is  some  evidence  that  at  that  time  Ooggin 
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himself  was  15  or  20  feet  above  the  bottom 
of  the  shaft.  By  a  process  of  elimination, 
plaintiff  sought  to  show  that  Goggln  was  the 
only  person  who  could  have  caused  the  tim- 
ber to  fall ;  and  this  he  did  by  showing  the 
whereabouts  of  every  other  man  employed  In 
or  about  the  shaft  at  the  time  the  accident 
occurred,  and  by  showing  that  there  was  not 
any  other  employ^  of  the  defendant  com- 
pany near  the  timber  when  it  fell.  There  Is 
some  evidence,  however,  that  soon  after  the 
accident  the  cage  came  down  the  shaft  and 
Goggin  was  on  the  cage.  This  might  tend 
to  show  that  he  could  not  have  been  near  the 
timber  when  it  fell;  but  the  weight  of  the 
evidence  was  for  the  jury.  It  seems  to  us 
that  this  Is  sufficient  circumstantial  evidence 
to  make  out  a  prima  fade  case  identifying 
Goggin'  as  the  person  who  caused  the  timber 
to  fall.  It  appears  reasonably  certain  that 
Goggin  was  the  only  person  who  could  have 
explained  the  circumstances  which  caused 
the  timber  to  fall,  and  he  had  died  before  the 
case  was  tried. 

S.  It  became,  then,  Incumbent  upon  the 
plaintiff  to  show  that  Goggin  was  a  shift-boss 
at  the  time  of  the  accident  The  evidence 
tends  to  show  that  Davis  was  superintendent 
at  the  mine ;  that  McLeod  was  foreman,  and 
that  McLeod  visited  the  place  where  this 
sinking  was  in  progress,  at  least  once  during 
every  shift  and  stayed  about  10  minutes  each 
time.  Touching  the  character  of  Gogglns' 
employment,  the  witness  Devaney  testified: 
"Mr.  Goggin  had  diarge  of  the  work  when 
the  foreman  was  away.  Five  men  were  un- 
der him.  I  do  not  remember  bow  long  he 
bad  diarge  of  the  men.  Mr.  Goggin  gave  or- 
ders to  the  men,  as  to  their  work,  when  the 
foreman  was  not  present,  if  any  orders 
were  given.  That  had  been  going  on  all  the 
time  I  was  there.  I  could  say  that  I  had 
been  there  as  much  as  a  month,  and  a  little 
more  when  this  injury  took  place.  Of  these 
six  men,  when  the  foreman  was  up  and  not 
present,  Mr.  Goggin  was  the  boss.  •  •  • 
Goggin  and  I  were  engaged  in  ordinary  min- 
ing together  as  partners.  Mr.  Goggin  and  I 
worked  as  partners  while  the  others  worked 
as  partners  on  that  shift.  We  were  all  en- 
gaged in  the  same  character  of  work.  The 
work  that  we  were  engaged  In  was  sinking. 
•  •  •  Q.  Mr.  Devaney,  Mr.  Goggin  was 
there  working  as  an  ordinary  miner.  You 
say  he  was  bossing  while  McLeod  was  not 
there.  He  was  pusher,  was  he  not?  A. 
Supposed  to  be ;  yes,  sir.  A  pusher  does  the 
work  of  a  miner,  right  there  with  us;  han- 
dles tools  and  mines,  and  supposed  to  work 
a  little  harder  than  the  rest  of  us.  I  am 
familiar  with  the  custom  of  the  camp  down 
here  for  17  years.  It  is  a  custom  of  miners 
recognized  by  the  Butte  M  Iners'  Union.  When 
I  said  he  was  bossing,  I  mean  that  he  set 
the  pace  and  was  pusher  on  that  shift.  He 
did  the  work  with  me.  •  •  •  As  to  wheth- 
er or  not  he  was  bossing  on  that  shift,  I  will 
say  that  be  would  dictate  to  us  what  to  do. 


He  dictated  to  the  other  men  on  that  shift 
what  they  should  do.  When  he  was  dictating 
what  they  should  do,  they  were  doing  tbe 
work  for  the  Butte  &  Superior." 

Fillerup,  a  witness  for  plaintiff,  testified 
to  substantially  the  same  thing,  and,  in  ad- 
dition, that  the  other  men  obeyed  the  orders 
given  by  Goggin  and  would  have  lost  their 
positions  bad  they  refused  to  do  so. 

Tbe  witness  Johnson  testified  as  follows: 
"Mr.  Goggin  was  bossing  on  that  shift  on 
which  I  was  working,  Jim  Goggin.  I  worked 
there  three  months.  Mr.  Goggin  had  been 
bossing  there  during  all  of  that  time.  I  do 
not  know  Just  exactly  bow  long  I  had  worked 
there  after  Simlla  was  hurt,  but  about  five 
or  six  days  after.  •  •  •  Mr.  Goggin  gave 
the  orders  to  the  other  five  men  that  were 
on  that  shift  Tbe  balance  of  the  men  car- 
ried out  the  orders  as  he  gave  them;  that 
was  before  Simlla  died.  •  •  •  Well,  Mr. 
Goggin  said  what  we  were  going  to  do  In 
that  work.  Then  he  helped  us  to  do  It.  He 
helped  us  do  the  work  with  Devaney  as  bis 
partner." 

At  the  time  the  act  of  1906  was  under  con- 
sideration by  the  Legislature,  the  word  "shift- 
boss"  had  a  well-defined  and  well-understood 
meaning.  It  is  a  compound  word,  formed  by 
uniting  the  words  "shift"  and  "boss."  Tbe 
word  "shift,"  as  used  in  that  act  means  "a 
set  of  workmen  who  work  In  turn  with  other 
sets,  as  a  night  shift"  (Webster's  IntemaUon- 
al  Dictionary) ;  or  the  time  during  which  a 
particular  set  of  men  work.  The  noun  "boss" 
means  a  master  workman  or  superintendent 
a  director  or  manager.  Webster's  Interna- 
tional Dictionary,  "A  boss  is  one  who  ov»^ 
sees  or  gives  direction."  Applebee  v.  Albany 
Brewing  Co.,  58  Hun,  605,  12  N.  Y.  Supp. 
570.  The  verb  "boss"  means  to  bold  mastery 
over,  to  direct  or  superintend.  Webster's 
International  Dictionary.  Tbe  word  "shift- 
boss,"  as  used  in  the  act  of  1905,  means  a 
master  workman  who  directs  tbe  work  of  the 
set  of  men  engaged  upon  a  particular  shift 

It  is  tbe  rule  in  this  state,  recognized  for 
many  years,  that  upon  a  motion  for  a  non- 
suit tbe  evidence  will  be  deemed  to  prove  ev- 
ery fact  which  it  tends  to  prove;  that  Is  to 
say,  the  plaintiff  is  entitled  to  ev&ry  legiti- 
mate inference  which  can  be  drawn  from 
the  evidence,  or,  to  state  the  same  thing  in 
another  way,  the  plaintiff  is  entitled  to  have 
his  evidence  considered  in  the  light  most 
favorable  to  him.  If,  then,  tbe  evidence 
which  Is  set  forth  above  tends  to  show  that 
Goggin  was  placed  In  a  position  where  bis 
duties  included  the  giving  of  directions  to 
the  men  on  his  shift,  the  character  of  bis 
employment  was  a  question  of  fact  for  tbe 
jury  to  resolve,  and  that,  too,  without  ref- 
erence to  the  particular  designation  given 
him  by  bis  master  or  by  other  workmen; 
for,  if  he  exercised  the  authority  of  a  shift- 
boss  with  the  consent  of  his  master,  he  whs 
one  in  fact  whether  be  was  called  a  miner, 
a  pusher,  a  superinteud^it  or  a  shift-boss. 
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Va  touching  the  character  of  Goggln's  em- 
)loymeDt,  we  think  the  evidence  sutQcient  to 
ro  to  the  Jury. 

4.  A  most  serious  ^question  Is  presented  ni>- 
in  this  appeal,  by  the  contention  made  by 
«unsel  for  respondent  that,  conceding  Gog- 
;in  Tvas  the  employ^  whose  negligent  act 
auscd  the.  injury  to  Simlla,  and  conceding 
urfher  that  in  giving  orders  to  the  other 
aen  engaged  with  him  Goggin  was  a  shift- 
loss  within  the  meaning  of  the  statute,  still 
he  evidence  shows  that  at  the  time  the  tlm- 
ler  was  dislodged  Goggin  must  have  been 
ngaged  In  the  work  of  an  ordinary  miner, 
lamely,  removing  the '  tools  to  a  place  of 
afety.  We  agree  with  counsel  that  this  is 
he  only  fair  inference  dedudble  from  the 
vidence,  and  this  fairly  presents  the  ques- 
lon:  May  the  mining  company  be  held  re- 
ponslble,  under  the  act  of  1005,  for  dam- 
ges  resulting  from  the  negligence  of  a  shifts 
oss,  when  such  negligent  act  was  not  con- 
ected  with  the  work  of  directing  the  men 
nder  him,  but  was  committed  in  doing  the 
rork  of  an  ordinary  miner? 

Counsel  for  respondent  dte  cases  wbidi 
liey  maintain  tend  to  support  their  theory 
lat  "the  negligence  clearly  must  be  in  the  per- 
jrmance  of  a  nondelegable  duty  owing  by 
le  master.  If  the  vice  principal  in  the  per* 
>rnutnce  of  a  delegable  duty  is  guilty  of  neg- 
gence,  then  the  reason  for  the  rule  is  ab- 
»nt,  and  there  is  no  liability  which  attaches 

>  tbe  master."  One  of  these  cases  is  Mc- 
aaley  v.  Norcross,  166  Mass.  684,  30  N.  E. 
'A;  but  the  decision  in  that  case  does  not 
ave  any  bearing  upon  the  question  now  be- 
ire  us,  as  the  court  held  that  the  evidence 
as  sufDcient  to  go  to  the  Jury,  as  tending 

>  show  that  the  negligent  act  was  that  of  a 
iperintoident  in  the  course  of  his  superln- 
tndence.  Another  case  cited  is  Colorado 
oal  &  Iron  Co.  v.  Lamb,  6  Colo.  App.  255, 

>  Pac.  251.  This  case  was  decided  upon 
le  principles  of  the  common  law  and  the 
■ovisions  of  the  coal  mines  act,  approved 
ebruary  24,  1883  (Laws  1883,  p.  102),  as 
nended  by  the  act  of  April  8,  1885  (Laws 
tS.'j.  p.  134).  The  principles  of  the  com- 
on  law  and  the  provisions  of  the  Colorado 
't  are  so  far  different  from  our  act  of  1905 
at  the  Colorado  decision  cannot  possibly 
row  any  light  upon  the  question  before  us. 
The  other  cases  relied  upon  are  all  from 
assachusetts,  beginning  with  Cashman  v. 
!]ase,  156  ^lass.  342,  31  N.  £}.  4,  and  con- 
uditifT  with  Hall  v.  Wakefield  &  S.  St  Ry. 
>.,  ITS  Mass.  08,  50  N.  E.  668.  An  ezamina- 
>n  of  these  cases  discloses  that  every  one 
IS  decided  under  the  employer's  liability 
t  of  Massachusetts,  approved  May  14,  1887 
aws  1887,  c.  270),  which  holds  the  master 
uble  for  injuries  sustained  by  a  servant: 
2)  By  reason  of  the  negligence  of  any  per- 
n  iu  the  service  of  the  employer  intrusted 
Itb  and  exercising  superintendence,  whose 
le  or  principal  duty  Is  that  of  superintend- 


ence." Under  that  statute  the  Massachu- 
setts court  has  uniformly  held  that  "the  em- 
ployer is  not  answwable  for  the  negligence 
of  a  perscHi  Intrusted  with  superintendence, 
who  at  the  time  of  and  in  doing  the  act  com- 
plained of  is  not  exercising  superintendence, 
but  is  engaged  in  mere  manual  labor,  or  the 
duties  of  a  common  workman."  It  would 
seem  difficult  to  understand  how  any  differ- 
ent conclu^on  could  be  drawn  from  the  plain 
language  of  that  statute;  and  it  is  equal- 
ly difficult  for  us  to  apply  the  doctrine  of 
those  cases  to  the  present  action,  which  In- 
vokes our  liability  act  of  1905,  which  omits 
the  very  pertinent  words  found  in  the  Massa- 
chusetts act,  viz.,  "and  exercising  superintend- 
ence." Under  the  Massachusetts  statute,  in 
order  to  hold  the  -master  liable  for  the  negli- 
gence of  the  superintendent,  "the  negligence 
complained  of  must  occur  not  only  during 
the  superintendence,  but  substantially  In 
the  exercise  of  it"  Fitzgerald  v.  Boston  & 
A.  R.  Co.,  156  Maas.  293,  81  N.  B.  7.  The 
employer's  liability  acts  of  England,  New 
Tork,  and  Alabama  contain  the  same  provi- 
sion as  that  quoted  from  the  Massachusetts 
statute,  and  the  courts  construing  these  acts 
liave  experienced  great  difficulty  in  determin- 
lug  whether  a  particular  act  was,  or  was  not 
done  in  the  exercise  of  superintendence.  Un- 
der the  rules  of  the  common  law  this  plain- 
tiff would  not  have  any  standing  in  court 
upon  the  showing  made,  for  the  negligence 
of  Goggin  would  tie  held  to  be  the  negli- 
gence of  a  fellow  servant  for  which  the 
master  is  not  liable.  Goodwell  v.  Montana 
Central  Ry.  Co.,  18  Mont  203,  45  Pac.  210. 

In  enacting  the  statute  of  1905,  the  Leg- 
islature must  have  had  some  definite  purpose 
in'  view.  We  can  gather  the  legislative  In- 
tent only  from  the  language  employed  and 
the  evils  which  It  was  sought  to  cure.  It  is 
manifest  at  once  that  one  purpose  was  to 
deprive  the  master  of  the  defense  of  negli- 
gence of  a  fellow  servant  when  the  negli- 
gent act  was  "that  of  a  shift-boss;  and  the 
fact  that  the  English,  Massachusetts  and  Ala- 
bama statutes  had  been  In  force  for  many 
years  before  1905,  and  that  difficulties  had 
been  encountered  In  applying  them,  the  omis- 
sion by  our  legislative  assembly  of  the  words 
found  in  those  statutes  is  at  least  significant. 
If  our  Legislature  had  Intended  that  the 
only  negligent  act  of  a  shift-boss  for  which 
the  mnster  will  be  held  liable  is  one  done  in 
exercising  direction  or  control  over  the  men 
under  him,  it  would  have  been  an  extreme- 
ly simple  matter  to  have  said  so  by  adding 
the  words  of  the  English,  Massadiusetts, 
New  Tork,  or  Alabama  statutes,  or  other 
Words  of  like  import  But  this  was  not  done. 
Our  Legislature  boldly  declares  that  the  min- 
ing company  is  liable  for  the  negligence  of  a 
shift-boss  which  causes  injury  to  any  em- 
ployf,  if  the  employe  himself  was  without 
contributing  negligence  on  bis  part.  If  the 
Leg^lature  did  not  Intend  that  the  court* 
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should  accept  and  act  upon  this  statute  aa  It 
la  written,  tben  the  Legislature,  and  not  the 
courts,  should  amend  the  act  and  make  It 
dearly  express  the  legislative  trilL 

It  would  be  Idle  to  say  that  by  this  con- 
struction the  mining  company  would  be  lia- 
ble for  the  negligent  act  of  a  shift-boss  when 
not  engaged  in  the  discharge  of  his  duties, 
for  the  all-sufflclent  reason  that  when  not 
on  duty  he  is  not  a  shift-boss.  He  is  only  a 
shift-boss  when  on  shift  If  a  mining  com- 
pany sees  fit  to  Impose  upon  an  employ^  the 
duties  of  a  shift-boss,  and  in  addition  there- 
to duties  which  are  usually  performed  by  an 
ordinary  miner,  it  cannot  be  permitted  there- 
by to  change  the  grade  of  employment,  or 
to  so  far  confuse  the  character  of  employ- 
ment that  those  for  whose  benefit  the  statute 
was  enacted  will  be  unable  to  determine 
when  they  are,  or  are  not  afforded  the  pro- 
tection which  the  law  intended.  To  say  that 
the  mining  company  Is  only  responsible  for 
such  negligent  acts  of  its  shift-boss  as  come 
within  the  definition  of  nondelegable  acts  or 
duties  would  raider  the  statute  a  dead  let- 
ter, for  in  the  ateence  of  statute  the  master 
would  be  liable  for  such  acts,  and  if  his  lla-, 
billty  is  now  precisely  the  same,  and  he  can 
Invoke  the  same  defenses  as  before,  tben  our 
Legislature  acted  In  vain  in  attempting  to 
afford  protection  to  workmen  which  they  did 
not  enjoy  before.  But  this  was  not  the 
purpose  of  the  act  The  Legislature  in- 
tended that  the  mining  company  should  be 
be  liable  for  the  negligent  acts  of  its  shift- 
boss,  whether  the  acts  were  done  in  the 
discharge  of  delegable  or  nondelegable  du- 
ties, so  long  as  tbey  were  done  in  the  due 
course  of  bis  employment  whatever  that 
might  be. 

While  this  action  Is  prosecuted  by  the  ad- 
ministrator, it  Is  In  fact  Simlla's  action — 
the  common-law  action  which  he  had  for  the 
injuries  which  he  received,  and  which  ac- 
crued to  blm  at  the  time  of  his  injuries,  and 
remained  available  to  blm  until  the  instant 
of  his  death.  Dillon  v.  Qreat  Northern  Ry. 
Co.,  88  Mont  485,  100  Pac.  900.  By  virtue 
of  our  survival  statute,  the  right  of  action 
did  not  cease  at  the  death  of  Simlla,  but  may 
be  prosecuted  either  by  bis  heirs  or  personal 
representatives;  but,  by  whomever  prose- 
cuted, it  is  still  the  action  which  Simlla  bad. 
WTiether  his  heirs,  if  any  there  be,  have  a 
cause  of  action  under  the  provisions  of  our 
statute,  modeled  after  Lord  Campbell's  act 
for  damages  which  they  sustained,  as  dis- 
tinguished from  the  damages  which  he  or 
bis  estate  suffered,  need  not  be  considered 
here.  The  only  reason  for  invoking  the  stat- 
ute of  1905  is  to  prevent  the  defendant  from 
Interposing  the  defense  that  Simlla  was  in- 
jured through  the  negligence  of  a  fellow 
servant  conceding  that  the  person  who  caus- 
ed the  injury  was  a  shift-boss. 

We  think  the  case  should  have  gone  to  the 
Jury  for  a  determination  upon  the  merits. 


The  Judgment  Is  reversed,  and  tbe  cause 
is  remanded. 
Reversed  and  r&nanded. 

BRANTLT,  C.  J.,  and  SMITH,  J.,  concur. 


(41  HoDt.  272) 
MOT  SB  T.  NORTHERN  PAC.  RT.  CO.  et  at 
(Supreme  Court  of  Montana.     May  3,  1910.) 

1.  Master  and  Servant  (}  179*)— Ihjubt  to 
Sehvant— Kbllow   Servants— Statutes. 

Rev.  Codes,  S  5251,  making  every  railroad 
company  liable  for  damages  to  any  employ^ 
caused  by  negligence  of  any  other  employ^  etc., 
abolishes  tbe  fellow  ser^'ant  rule  without  defin- 
ing tbe  relation  of  master  and  servant  bat 
leaves  it  for  the  court  to  determine  when  the 
relation  exists. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  §  179.*] 

2.  Master  and  Servant  ({  192»)  — Fellow 
Servants— Who  Are. 

The  test  of  tbe  applicability  of  the  fellow 
servatit  doctrine  to  any  given  case  is  not  wheth- 
er the  injury  was  received  by  the  servant  dur- 
ing workine  hours,  or  when  he  was  at  work 
after  workmg  hours,  bnt  whether,  at  the  time 
o(  the  injury,  the  servant  was  doing  something 
which  it  was  his  duty  or  be  had  a  right  to  do 
under  the  contract  and,  if  he  was  so  acting,  tbe 
doctrine  applies. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  !i  S79-381;  Dec  Dig.  { 
102.*] 

3.  Master  and  Servant  (J  88*)— Injobt  to 
Servant— ScoPB  or  Employment. 

A  freight  conductor  who  was  required  to 
be  within  call,  and  who  was  expected  to  oc- 
cupy the  caboose  of  his  train  at  night  while 
awaiting  the  call  .to  go  on  duty,  and  who  htul 
the  right  to  do  so  as  a  privilege  under  hit  con- 
tract, and  who  so  occupied  it,  was.  while  so 
occupying  it,  In  the  discharge  of  his  duties, 
though  his  pay  stopped  on  his  registering  on 
Ills  arrival,  and  would  not  begin  until  he  waff 
called  to  make  his  return  trip,  and  the  railroad 
was  bound  to  provide  him  a  reasonably  safe 
place  and  to  maintain  It  in  that  condition. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  IMg.  g  150 ;   Dec.  Dig.  g  8&*] 

4.  Master  and  Servant  (§{  111,  311*)— In- 
jury to  Servant — Neolioence. 

A  freight  caboose,  occupied  by  the  conduc- 
tor in  tbe  discharge  of  his  auty,  was  placed  on 
a  yard  track  terminating  at  an  excavation. 
The  track  graded  sharply  toward  the  excava- 
tion. There  was  no  device  to  prevent  escaping 
cars  from  falling  into  the  excavation.  A  yard 
crew  while  at  work  in  making  up  his  train 
placed  cars  on  the  track,  but  failed  to  properly 
secure  them  by  brakes,  and  they  moved  toward 
the  excavation,  and  caused  the  caboose  to  fall 
into  it,  injuring  the  conductor.  Held,  that  the 
railroad  and  the  yard  foreman,  whose  duty  it 
was  to  see  that  proper  precantlons  were  ob- 
served, were  liable  for  the  injuries  received. 

[E6.  Note. — For  other  cases,  aee  Master  and 
Servant  Cent  Dig.  fS  215-217,  1238;  Dec.  Dig. 
§i  HI.  311.*] 

6.  Master  and  Servant  ({  311*)— Injubt  to 
Servant— Liability  of  Foreman  of  Em- 
ployer. 

The  foreman  of  a  railroad  yard,  required 
to  give  the  general  direction  of  operations  in 
the  yard,  is  not  responsible  for  an  unguarded  ex- 
cavation at  the  end  of  a  side  track,  because  it 
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was  a  primary  dnt;  of  the  railroad  to  take  pre- 
cantiona  with  reference  thereto. 

[E!d.  Note. — For  other  cajaea,  see  Master  and 
Servant,  Cent  Dig.  I  1236;   Dec.  Dig.  |  311.*] 

6.  Master  and  Skbvakt  (i  311*)— Ikjtjbt  to 
Servant— LiABiLiTT  ov  Foreuaji  oa  En- 

FLOTBR. 

Where  the  foKman  of  a  railroad  yard,  re- 
quired to  direct  the  movements  of  cars  and  ob- 
serve the  precautions  attending  the  performance 
of  tliat  duty,  was  not  actively  on  duty  at  the 
time  of  an  accident  caused  by  failing  to  prop- 
erly secure  cats  placed  on  an  inclined  side  track, 
terminating  at  an  excavation,  be  was  not  lia- 
ble for  injuries  to  a  freight  conductor  occasion- 
ed thereby,  either  on  the  ground  of  personal 
neglect  of  duty  ox  as  an  intermediate  agent  of 
the  railroad. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1236;  Dec.  Dig.  §  3li.*J 

7.  Masteb  and  Servant  (|  332*)- Injury  to 
Servant— Negligence— INSTRUCTIONS. 

Where,  in  an  action  against  a  railroad  and 
its  employes  for  injuries  to  a  conductor,  the 
complaint  charged  conjunctively  the  omission  to 
guard  an  excavation  at  the  termination  of  a 
aide  track  in  a  railroad  yard,  and  the  manner 
of  handling  cars  on  such  side  track  by  the  em- 
ployes, and  the  jury  found  against  all  the  de- 
fendants, instructions  formulated  on  the  theory 
that  if  the  jury  found  fault  in  the  first  respect 
only,  they  should  find  against  the  company  only, 
while  if  they  found  fault  in  the  second  respect 
they  should  find  against  all  defendants,  were 
not  erroneous,  as  authorizing  a  recovery  on  a 
showing  of  negligence  in  either  respect. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  332.*] 

8.  Master  and  Servant  (f  180*)— Injubt  to 
Servant— Fellow  Servants — Statutes. 

Rev.  Codes,  f  S251,  making  a  railroad  lia- 
ble for  injuries  to  any  employ^  caused  by  the 
negligetace  of  any  other  employ^,  etc.,  has  no 
application  to  a  otiarge  of  a  violation  by  a  rail- 
road of  a  primary  duty  not  within  the  scope 
of  the  employment  of  employes. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ft  85&-368;  Dec  Dig.  i 
180.*] 

9.  Neoliqenck  ((  11&*)  —  Complaint  —  Evi- 
dence. 

Though  several  acta  of  negligence  are  al- 
leged in  the  complaint,  proof  of  all  is  not  re- 
quired, and  a  recovery  is  sustained  on  any  one 
or  more  of  them. 

[E<d.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  i§  200-216;    Dec  Dig.  |  119.*] 

10.  Master  and  Servant  ({  320*)  — Injury 
TO  Servant— Issues,  Proof,  and  Variance. 

A  complaint  in  an  action  for  injuries  to  a 
conductor  while  occupying  his  caboose,  stand- 
ing on  a  side  track  in  a  railroad  yard,  which 
alleges  that  the  railroad  and  its  employes  neg- 
ligently permitted  cars  to  be  on  the  track  with- 
out setting  the  brakes,  and  that  they  negligent- 
ly drove  the  cars  towards  and  against  the  ca- 
boose, is  sustained  by  evidence  that  the  cars 
escaped  after  they  were  left  standing  on  the 
track,  and  ran  against  the  caboose,  and  moved 
it  so  th>|t  It  fell  into  an  excavation  at  the  end 
of  the  track. 

[Rd.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  320.*] 

11.  Master  and  Servant  (Sf  216.  217*)— In- 
jury TO  Servant— AssuumoN  op  Risk. 

A  freight  conductor,  occupying  his  caboose 
while  on  a  side  track  in  a  railroad  yard  while 
the  yard  crew  was  engaged  in  makin;;  up  his 
train,  assumes  the  risks  of  dangers  incident  to 
the   handling   of  .cars    under   the   circumstances 


known  to  him,  but  he  does  not  assume  the  ijsk 
arisinjg  from  the  negligence  of  the  yard  crew  in 
handling  cars  in  the  yards.  ' 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  JS  567-573,  674-600;  V«c 
Dig.  U  216,  217.*] 

12.  Damaoes  (}  216*)— Pebbonai,  Ikjubseb— 

iNSTBUCnONS. 

In  an  action  for  a  personal  injury,  an  in- 
struction directing  the  jury  to  award  plaintiff 
such  sum  on  account  of  the  reduction  of  his 
capacity  to  earn  money  by  reason  of  bis  in- 
juries as  will,  purchase  an  annuity  equal  to  the 
difference  in  the  amount  he  could  earn  annually 
were  it  not  for  his  injuries,  keeping  in  mind  any 
diminution  in  his  earning  capacity  on  account 
of  advancing  years  or  other  causes,  if  the  in- 
jury had  not  occurred,  and  an  instruction  that 
the  annuity  tables  were  not  to  be  considered  as 
an  absolute  basis  for  their  calculations,  but 
should  be  used  by  them  only  so  far  as  the  facts 
correspond  to  those  from  which  the  tables  were 
computed,  properly  charged  on  the  measure  of 
damages  for  loss  of  earning  capacity. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  $§  548-555 ;   Dec.  Dig.  i  216.*] 

Appeal  from  District  Court  Silver  Bow 
Comity;  Jeremiab  J.  Lynch,  Judge. 

Action  by  E.  E.  Moyse  against  the  Nor- 
tliem  Pacific  Railway  Company  and  others. 
From  a  judgment  for  plaintifr,  defendants 
appeal.  Affirmed  as  to  two  of  the  defend- 
ants, and  reversed  and  remanded  with  direc- 
tions to  dismiss  the  action  as  to  the  third 
defendant. 

Wm.  Wallace,  Jr.,  John  G.  Brown,  and 
R.  F.  Gaines,  for  appellants.  Miller  &  O'Con- 
nor and  T.  J.  Walsh,  for  respondent 

BRANTLT,  C.  J.  AcUon  by  plalntiflT  for 
damages  for  personal  injuries.  On  August 
17,  1906,  the  plaintiff  was  In  the  employ  of 
the  defendant  company  as  a  conductor.  The 
defendant  Doyle  was  the  yard  foreman  of 
the  company,  in  charge  of  other  employes 
In  the  actual  discharge  of  his  duties  in  di- 
recting the  movement  and  disposition  of  cars 
in  the  yards  of  the  company  at  Butte.  De- 
fendant Wbalen  was  also  In  the  employ  of 
the  company  as  foreman  having  general 
charge  of  the  yards.  At  the  time  of  the  ac- 
cident plaintiff  was  In  a  caboose  of  the  com- 
pany which  stood  on  a  side  track  in  the 
yards.  The  main  and  side  tracks  extend 
east  and  west.  To  the  west  from  the  point 
where  the  caboose  was  standing,  there  was  ' 
an  excavation,  about  22  feet  in  depth  ond 
40  feet  In  width.  The  grade  of  the  tracks 
inclined  sharply  to  the  west,  so  that  a  car 
left  standing  on  any  of  them  without  hav- 
ing the  brakes  properly  set  would  of  its  own 
weight  more  toward  the  excavation.  .  The 
main  line  and  one  of  the  other  tracks  cross- 
ed the  excavation  upon  a  trestle,  but  the 
track  upon  wJilch  the  caboose  was  standing 
ended  Ht  its  brink.  There  was  at  this  point 
no  block  or  other  device  to  prevent  a  car 
standing  thereon,  if  it  happened  to  escape, 
from  being  precipitated  into  the  excavation. 
In  addition  to  the  foregoing  facts  It  is  al- 
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leged  that  the  plaintiff  was  In  the  catMose 
In  the  discharge  of  his  duties;  that  the  de- 
fendant company  and  Its  foreman  Whalen 
In  the  exercise  of  reasonable  care  could  hav6 
known,  and  In  fact  did  know,  of  the  exist- 
ence of  the  excavation  and  the  facts  stated 
above,  but  nevertheless  failed  to  obstruct 
the  said  track,  or  to  exercise  reasonable  or 
any  care  to  prevent  a  car  proceeding  along 
It  from  falling  into  the  excavation;  that 
while  the  caboose  was  standing  on  the  track 
the  defendant  company,  through  Its  employ^ 
Wtaalen  and  Doyle,  being  then  engaged  In 
the  discharge  of  their  duties,  moved  a  train 
of  cars  upon  and  along  the  track  toward  the 
caboose  and  toward  the  excavation;  that 
they  negligently  permitted  these  cars  to  be 
upon  the  track  without  setting  the  brakes 
sufiSclently  to  prevent  them  from  descending 
by  their  own  weight  at  a  dangerous  rate  of 
speed  toward  and  against  the  caboose,  and 
that  they  negligently  drove  the  cars  against 
the  caboose  where  the  plaintiff  then  was, 
with  great  violence,  disconnecting  the  brakes 
thereon,  and  driving  it  along  the  track  and 
Into  the  excavation,  whereby  plaintiff  was 
Injured.  The  answer  of  the  company  ad- 
mits that  plaintiff  sustained  certain  injuries 
while  In  the  caboose,  but  denies  that  he  was 
at  the  time  In  the  discharge  of  bis  duties  as 
employ^  of  the  company.  It  alleges  affirma- 
tively that  he  was  guilty  of  contributory 
negligence  and  that  be  assumed  the  risk. 
The  separate  answer  of  .defendants  Whalen 
and  Doyle  Interposes  the  same  defenses.  As 
to  the  affirmative  defenses  there  Is  Issue  by 
reply. 

The  evidence  discloses  tbe  following: 
Plaintiff  was  at  tbe  time  of  his  Injury  41 
years  of  age;  be  was  In  good  health,  and 
bad  been  In  railway  service  for  17  years,  dur- 
ing the  last  4  of  which  he  bad  been  a  con- 
ductor on  the  Montana  division  of  the  de- 
fendant company's  railroad.  He  resided 
with  bis  family  at  Livingston.  He  ran  freight 
trains  from  Livingston  to  Helena,  Butte, 
and  Billings.  On  August  16tb  be  brought 
train  No.  56  from  Livingston,  arriving  at 
Bntte  at  11:45  p.  m.  On  reaching  the  yards 
he  "registered  In";  that  Is,  he  delivered  his 
.waybills  at  the  telegraph  office  of  the  com- 
pany, and  signed  the  register  after  noting 
the  time  of  his  arrival,  etc.  Upon  register- 
ing In  his  pay  ceased  until  be  was  "called" 
to  make  bis  return  trip.  It  begnn  again  30 
minutes  before  tbe  hour  stated  for  departure 
in  tbe  call.  The  brakiemen  were  also  off  ac- 
tive duty  as  soon  as  they  had  set  the  hand 
brakes  on  the  cars  and  had  disconnected  the 
engine.  From  that  time  the  train.  Including 
the  caboose,  was  In  charge  of  the  yard  crew. 
By  "yard  crew"  Is  meant  the  foreman  In 
charge  and  his  assistants.  The  term  "call- 
ed" means  that,  when  the  train  Is  ready  to 
leave,  the  call  boy  tells  the  crew  to  get  ready 
to  take  charge  of  the  train,  and  Informs 
tbem  of  the  time  of  starting.    It  la  custom- 


ary for  a  train  crew,  when  away  from  home 
terminals,  to  sleep  In  their  caboose.  It  la 
provided  with  a  "bunk"  under  the  cupola, 
which  Is  occupied  by  the  conductor,  and  a 
"bunk"^  In  the  body  of  the  car,  fitted  up  with 
cushions,  which  the  brakemen  occupy.  Tbe 
cushions  serve  for  mattresses.  All  the  mem- 
bers of  a  crew  furnish  their  necessary  bed 
clothes.  This  custom  had  been  observed  by 
train  crews  for  17  years.  After  the  yard 
crew  takes  charge  of  a  train  they  place  the 
caboose  at  any  convenient  place  in  tbe  yard 
selected  by  the  foreman,  unless  there  Is  a 
siding  especially  designated  for  It.  There 
was  no  such  siding  In  the  Butte  yards.  Aft- 
er the  train  crew  had  retired  to  the  caboose 
on  the  night  of  the  IGth,  but  while  they  were 
still  awake,  the  yard  crew  took  the  train 
away  and  switched  the  caboose  over  to  the 
track  upon  which  it  stood  at  tbe  time  of  the 
accident  This  Is  designated  by  the  witness- 
es as  track  No.  4,  to  the  north.  On  the  morn- 
ing of  the  17th  the  plaintiff  was  informed  at 
the  telegraph  office  that  his  train  would  not 
be  ready  to  leave  until  early  In  tbe  morning 
of  tbe  18th.  He  and  the  rest  of  the  crew, 
two  brakemen,  spent  the  day  in  the  city,  re- 
turning to  the  caboose  about  5  o'clock.  At 
that  time  an  empty  gondola  car  was  standing 
on  the  track,  5  or  6  car  lengths  east  of  the 
caboose.  The  latter  was  standing  abont  12 
car  lengths  east  from  the  excavation.  A  car 
length  is  about  36  feet.  Tbe  excavation  had 
been  made  by  tbe  Butte  Electric  Street  Rail- 
way Company  through  the  yards  of  the  de- 
fendant company,  to  provide  a  crossing  for 
the  electric  cars  under  the  tracks  of  the  rail- 
road, the  intention  being  to  erect  a  trestle 
viaduct  for  all  tbe  tracks  of  the  latter.  Pri- 
or to  the  beginning  of  this  work  the  tracks 
had  rested  on  a  solid  embankment  Tbe  via- 
duct had  been  completed  In  part  bat  was 
not  of  sufficient  width  to  accommodate  all 
tbe  tracks  of  the  railroad  company.  As  al- 
ready stated,  gome  of  them,  Including  the 
one  occupied  by  the  caboose,  ended  at  the 
brink  of  the  excavation.  A  week  before  the 
10th,  on  a  prior  trip  to  Butte,  the  plaintiff 
bad  noticed  the  excavation,  and  that  men 
were  at  work  in  the  construction  of  the  via- 
duct Tlie  telegraph  office  of  tbe  company 
was  some  50  feet  west  of  tbe  excavation, 
and  upon  going  to  the  office  to  register  In, 
on  tbe  evening  of  tbe  16th.  tbe  plaintiff  must 
have  passed  over  the  excavation  on  the  com- 
pleted portion  of  the  viaduct  or  have  gone 
around  it  upon  the  public  road.  He  must  al- 
so have  pursued  one  or  the  other  of  these 
courses  In  order  to  reach  the  office  on  the 
morning  of  tbe  17tb,  wben  he  went  to  in- 
quire as  to  the  hour  wben  his  train  would 
leave.  On  the  evening  of  the  17th  the  crew 
went  to  bed  in  the  caboose,  alMut  7  o'clock. 
At  that  time  tbe  caboose  and  the  gondola 
were  standing  na  In  the  morning,  held  by  the 
hand  brakes.  The  brakes  hold  cars  so  placed 
If  they  are  set  securely  and  are  not  dlstorb- 
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ed  by  Impact  by  other  cars.  The  yard  crews 
were  to  make  up  two  trains  that  night,  one 
of  which  was  No.  56.  About  7:45  two  other 
cars  were  put  upon  track  No.  4,  to  the  east 
of  the  gondola  and  against  it.  One  was  a 
gondola  and  the  other  a  flat  car  loaded  with 
steel.  They  were  left  standing,  held  by  the 
hand  brakes  only.  About  9:45  four  other 
cars,  loaded  with  copper,  were  pushed  upon 
the  track  from  the  east  by  the  yard  crew 
and  put  against  the  car  loaded  with  steel. 
The  cars  thus  set  together  were  automatical- 
ly coupled  and  were  left  standing,  apparent- 
ly held  securely  by  the  brakes.  The  yard 
crew  then  went  to  secure  other  cars.  Upon 
their  return  a  few  minutes  later  all  the  cars 
left  by  them,  including  the  empty  gondola 
and  the  caboose,  had  disappeared.  The  six 
cars  which  had  been  coupled  together  had  in 
some  manner  been  released  and  gotten  under 
way,  and,  colliding  with  the  gondola  and  ca- 
boose, had  driven  them  to  the  excavation, 
with  the  result  that  the  west  end  of  the  ca- 
boose was  precipitated  into  it  The  plain- 
tiff WAS  awakened  by  the  Impact,  but  sup- 
posing that  it  was  produced  by  the  crew  In 
making  up  his  train — ^hard  bumps  of  that 
character  being  not  unusual — be  did  not  give 
it  serious  attention  until  the  car  began  to 
gather  speed.  He  then  called  to  the  brake- 
men  and  attempted  to  escape,  but  was  too 
late.  He  reached  the  platform  as  the  car 
began  to  descend  into  the  excavation,  and  as 
he  held  on  by  the  hand  bars  he  was  struck 
by  something  upon  the  hip,  receiving  the 
Injury  of  which  he  complains.  Whalen  was 
the  immediate  superior  of  Doyle.  Trains 
were  moved  and  cars  were  placed  according 
to  Whalen'B  directions.  Whalen  usually  went 
off  active  duty  at  7  o'clock  in  the  evening. 
At  the  time  of  the  accident  he  was  at  his 
home,  having  gone  off  duty  at  the  usual  time. 
The  rules  of  the  company  contained  the  fol- 
lowing: 

"Rule  13.  Employes  of  the  company  must 
devote  themselves  to  Its  service,  attending 
during  the  prescribed  hours  of  the  day  or 
night,  and  residing  wherever  required. 

"Rule  14.  No  employ^  will  be  allowed  to 
absent  himself  from  duty  without  permis- 
sion from  the  head  of  the  department  in 
which  employed." 

"Rule  16.  Yardmasters  report  to  the  train- 
master, assistant  superintendent,  or  super- 
intendent; perform  work  ordered  by  agents; 
and  are  In  charge  of  yard  work,  yard  en- 
gines and  crews,  and  trains  and  engines 
while  In  yards." 

Unless  a  member  of  a  train  crew  was  laid 
off,  or  was  absent  by  permission,  he  was,  un- 
der rules  13  and  14,  required  to  be  within 
call  at  all  times  and  ready  for  duty.  So  the 
plaintiff  interpreted  these  rules  and  it  is 
not  questioned  that  his  view  of  their  mean- 
ing was  correct  The  plaintiff  had  verdict 
and  judgment  The  defendants  have  appeal- 
ed from  the  Judgment  and  an  order  den.ving 
their  motion  for  a  new  trial. 


The  complaint  is  framed  upon  the  theory 
that  the  defendant  company  Is  liable  to  the 
plaintiff,  as  one  of  its  employes,  for  Injuries 
received  while  engaged  in  the  discharge  of 
his  duties,  through  the  negligence  of  other 
employes,  and  that  the  other  defendants  are 
liable  because  they  were  personally  guilty  of 
the  acts  of  negligence  which  caused  the  In- 
Jury.  It  declares  upon  the  statute  which 
abolishes  the  fellow  servant  rule.  Rev.  Codes, 
§  5251.  The  acts  charged  as  negligence  are 
the  handling  of  the  cars  by  the  yard  crew 
In  making  up  the  train  In  such  manner  as  to 
permit  them  to  escape  and  collide  with  the 
caboose,  driving  It  Into  the  excavation,  and 
the  omission  by  defendants  to  provide  some 
device,  at  the  brink  of  the  excavation,  to  pre- 
vent the  caboose  from  being  precipitated 
therein.  If  from  any  cause  It  escaped. 

The  first  contention  made  by  counsel  Is 
that  the  evidence  is  insufficient  to  Justify  the 
verdict,  for  that  it  appears  that  at  the  time 
the  plaintiff  was  injured  he  was  not  engaged 
actively  In  the  discharge  of  duties  for  which 
he  was  employed  by  the  company,  but  was  a 
mer6  licensee  upon  its  property,  to  whom  It 
and  its  employes  owed  no  duty  other  than  to 
refrain  from  doing  him  a  willful  or  wanton 
Injury;  and  hence  that  no  liability  can  be 
predicated  upon  the  statute^  In  support  of 
this  contention  counsel  argue  that  while  one 
Is  In  the  employ  of  another  under  a  contract, 
he  is,  in  a  popular  sense,  an  employe  during 
the  entire  period  covered  by  the  contract; 
yet  the  rights  and  duties  incident  to  the  re- 
lation of  master  and  servant  in  a  legal 
sense,  do  not  subsist,  except  during  the  time 
which,  under  bis  contract  lie  must  actively 
devote  to  the  duties  of  his  employment  To 
make  the  statement  In  another  way:  Unless 
the  servant  Is  at  a  particular  time  under  the 
control  of  the  master,  giving  bis.  time  and 
attention  to  the  particular  duties  he  Is  em- 
ployed to  do,  he  is  pro  hac  vice  a  stranger, 
to  whom  the  master,  as  such,  owes  no  duty 
whatever,  except  such  as  he  must  observe 
toward  any  other  stranger  under  the  social 
compact. 

While  the  statute  has  to  do  exclusively 
trith  those  persons  who  sustain  toward  each 
other  the  relation  of  master  and  servant.  It 
does  not  undertake  to  define  who  those  per- 
sons are,  but  merely  imposes  certain  rights 
and  liabilities  upon  them,  leaving  It  to  the 
courts  to  determine  when  persons  have  as- 
sumed the  relation.  Dresser's  Bhnployer's 
Liability,  §  8.  It  is  not  always  easy  to  deter- 
mine exactly  when  the  relationship,  once  es- 
tablished, ceases,  and  the  servant  may  be 
said  for  the  time  being  to  be  his  own  master. 
In  Northwestern  Packet  Co.  v.  McCue,  IT 
Wall.  508,  21  L.  Ed.  705,  the  question  anwe 
upon  the  evidence  as  to  whether  the  employ- 
ment of  the  deceased  had  ended  at  the  time 
he  received  the  Injury.  The  court  said:  "It 
was  for  the  Jury  to  say  from  the  nature  of 
the  employment,  the  manner  of  engaging 
hands,  the  usual  modes  of  transacting  such 
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business,  and  the  other  circumstances  of  the 
case,  whether  the  fwrvlce  had  or  had  not 
ended  at  the  time  of  the  accident"  On  this 
subject  Mr.  Dresser  says:  "If  a  general  rule 
were  to  be  laid  down,  It  might  perhaps  be 
that  the  employment  begins  when  the  serv- 
ant enters  premises  or  trains  In  the  control 
of  his  master,  for  the  purpose  of  reaching 
the  particular  place  where  he  Is  to  work. 
The  length  of  tbne  before  or  after  the  hour 
for  beginning  work  Is  not  a  guide."  Dresser, 
Employer's  Liability,  |  13. 

The  facts  and  circumstances  which  appear 
from  the  statement  of  the  evidence  before  ns 
furnish  support  for  the  Inference  that,  dur- 
ing the  entire  time  when  the  plaintiff  was 
away  from  his  home  terminal,  he  was,  except 
when  notified  that  his  services  were  not 
wanted,  subject  to  be  called  on  duty.  He 
was  required  to  be  within  call,  and,  as  be 
understood  the  rules,  was  subject  to  disci- 
pline if  be  was  not  It  is  also  a  fair  infer- 
ence that  though  he  was  not  under  his  con- 
tract required  to  occupy  the  caboose  at  night, 
he  was  nevertheless  expected  to  do  so,  and 
not  only  thls^  but  that  he  had  a  right  to  do 
so,  because  it  was  under  all  the  circumstan- 
ces a  substantial  privilege  accorded  to  him  un- 
der the  contract,  which  the  company  was  not 
at  liberty  to  wiOidraw  at  will.  If  these  In- 
ferences are  permissible,  and  we  think  they 
are,  then  the  conclusion  seems  inevitable 
that  he  was  in  the  caboose  in  the  course  of 
bis  employment,  and  that  tbe  members  of 
the  yard  crew  were  his  fellow  servants,  for 
whose  negligence  the  company  is  liable  under 
the  statute.  The  cases  differ  greatly  as  to 
whether,  under  such  circumstances  as  are 
presented  In  this  case,  the  relationship  of 
master  and  servant  subsists,  and  whether  or 
not  the  servant  is  entitled  to  all  the  benefits 
of  such  relationship.  As  is  said  In  tbe  note 
to  Taylor  v.  Bush  &  Sons  Co.,  12  L.  R.  A. 
(N.  S.)  853,  they  arise  in  a  variety  of  cir- 
cumstances. Some  of  them  involve  the  fel- 
low servant  doctrine,  others  the  assumption 
of  risks,  and  still  others  Involve  considera- 
tion of  the  question  whether  the  master  has 
used  ordinary  care  to  furnish  a  reasonably 
safe  place  for  the  servant  to  be  while  at 
worlc  In  all  the  cases,  however,  the  essen- 
tial question  to  be  determined  is:  Did  the 
relationship  of  master  and  servant  actually 
exist  at  the  time  of  the  injury? 

In  St  Louis,  A.  &  T.  Ry.  Co.  v.  Welch, 
72  Tex.  208.  10  S.  W.  529,  2  L.  R.  A.  839, 
the  plaintiff  was  tbe  foreman  of  a  bridge 
gang  in  the  employment  of  tbe  defendant 
At  the  time  of  tbe  accident  he  was  asleep 
In  a  car  provided  by  the  company  for  that 
purpose,  which  was  lying  upou  a  side  track. 
Other  employes  of  the  defendant,  in  operat- 
ing one  of  its  freight  trains,  negligently  ran 
It  upon  the  side  track,  and  struck  the  car  in 
which  tbe  plaintiff  was  with  such  violence 
ihat  plaintiff  was  seriously  Injured.  Tbe 
:!ourt,  after  sustaining  tbe  contention  made 


by  the  defendant  that  the  plaintiff  was  a 
fellow  servant  of  the  employ^  (q^rating  tfa« 
train,  said:  "The  plaintiff  at  the  time  of 
the  accident'  was  asleep  os  a  car  belonging 
to  the  company,  provided  by  it  for  that  pur^ 
pose,  which  was  placed  upon  its  side  trade 
He  was  liable  to  be  called  upon  at  any  mo- 
ment to  go  out  with  his  gang  upon  duty  upon 
the  road.  We  tibink  he  must  be  held  to  have 
been  upon  duty  at  the  time  he  received  the 
Injury.  That  the  accident  occurred  when  he 
was  resting  from  his  labors  we  think  makes 
no  difference  He  was  subject  to  the  call  of 
the  company  at  the  time,  and  his  case  differs 
from  that  of  other  servants  who  engage  for 
certain  hours  of  employment,  and  who  are 
injured  during  the  intervals  In  which  tbe 
master  has  no  claim  upon  his  [their?]  serv- 
ices." 

In  International  &  6.  N.  R.  Co.  t.  Ryan, 
82  Tex.  566,  18  S.  W,  219,  the  plaintiff  was 
employed  by  the  railway  company  by  the  day 
as  a  carpenter.  He  was  on  a  car  of  the  de- 
fendant on  his  way,  with  other  meml>ers 
of  the  working  crew  to  which  he  belonged, 
from  the  station  where  the  crew  had  been  at 
work,  to  another  where  similar  work  was  tc 
be  done.  They  had  orders  to  stop  In  thi> 
yards  at  San  Antonio,  an  Intermediate  sta- 
tion, to  do  some  repair  work.  The  car  was 
standing  on  a  side  track  in  the  yards.  The 
plaintiff,  having  spent  a  portion  of  the  even- 
ing In  tbe  city,  had  returned  to  the  car,  and 
was  engaged  in  writing  a  letter.  Another 
employe.  In  charge  of  a  switch  engine,  neg- 
ligently ran  it  Into  the  car  and  seriously  Injur- 
ed him.  The  court  held  .that  the  plaintiff  and 
the  employes  in  charge  of  the  switch  engine 
were  fellow  servants.  It  disposed  of  the  con- 
tention that  he  was  not  in  the  employ  of  the 
defendant,  by  saying:  "In  this  case  we  think 
It  Is  evident  from  the  facts  testified  to  by  the 
appellee  that  he  was,  in  contemplation  of 
law,  in  the  employment  of  the  company  at 
the  time  of  the  collision.  His  presence  Id 
the  car  on  the  side  track  at  the  time  of  the 
collision  can  be  explained  in  no  other  way, 
under  the  proof.  It  was  only  by  reason  of 
the  fact  that  be  was  an  employe  of  the  com- 
pany that  he  was  \a  the  car  on  the  side  track 
at  the  time  be  was  injured." 

In  DIshon  v.  Cincinnati,  N.  O.  &  T.  Ry.  Co. 
(C.  C.)  126  Fed.  194,  the  court  discussed  some- 
what at  length  tbe  reason  which  furnishes 
the  basis  of  the  fellow  sen-ant  rule,  and  re- 
viewed exhaustively  the  cases  in  which  it  has 
been  invoked  and  applied  in  order  to  relieve 
the  master  from  liability.  The  facts  in  the 
case  show  that  deceased  was  in  the  emplo.v 
of  the  defendant  as  a  section  hand.  He 
boarded  with  the  section  boss  at  the  com- 
pany's section  house.  On  the  evening  of  the 
accident  after  be  had  finished  bis  work  and 
eaten  his  supper,  he  started  with  two  others 
to  go  to  the  railway  station  on  tbe  opposite 
side  of  the  track.  There  was  an  openlii;;  be- 
tween cars  standing  on  a  side  track  which  be 
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had  to  cross.  H«  had  passed  through  this  on 
his  way  from  work.  He  and  his  companions 
undertook  to  peas  between  the  cars.  One  of 
them  passed  through  in  safety ;  the  deceased 
then  attempted  to  pass  through,  but  while  be 
was  making  the  attempt, -the  opening  was 
closed  by  the  cars  being  shoved  back  by  an 
engine  manipulating  the  cars  on  the  track. 
The  result  was  that  he  was  crushed  and  kill- 
ed. The  court  held  that  the  death  of  the  de- 
ceased was  caused  by  the  negligence  of  his 
fellow  servants,  a  risk  which  he  assumed 
when  he  entered  the  employment  of  the  de- 
fendant Touching  the  question  Involved 
here  It  Is  said:  "There  Is  no  good  reason  for 
holding  that  the  assumption  of  risk  exists 
when  the  servant  Is  doing  one  thing  required 
of  blm  by  the  contract,  and  does  not  exist 
when  he  is  doing  another  thing  so  required, 
or  that  It  exists  when  he  Is  doing  a  tbiug  re- 
quired of  him  by  the  contract,  and  does  not 
exist  when  he  Is  doing  a  thing  which  he  is 
simply  authorized  to  do  by  the  contract.  .\ny 
stopping  short,  therefore,  of  making  the  as- 
sumption by  the  servant  of  the  current  rlslcs 
of  his  employment  as  wide  as  the  action  on 
his  part  contemplated  by  the  contract  dls- 
i-redlts  the  principle  and  reasoning  on  which 
the  fellow  servant  doctrine  is  based  and  that 
doctrine  itself.  Hence  It  Is  ijever  a  test  of  the 
ai^llcation  of  the  fellow  servant  doctrine  to 
any  given  case,  whether  or  not  the  Injury  was 
received  by  the  servant  during  working  hours 
or  when  he  was  at  work  after  working  hours. 
The  sole  test  of  Its  application  thereto  Is 
whether  at  the  time  of  the  injury  the  serv- 
ant was  doing  sdmething  which  It  was  bis 
duty  or  he  had  a  right  to  do  under  the  con- 
tract If  he  was  so  acting,  the  doctrine  ap- 
plies; If  not,  it  does  not  apply."  This  case 
was  subsequently  reviewed  by  the  Circuit 
Court  of  Appeals.  133  Fed.  471,  66  C.  C.  A. 
345.  The  Judgment  was  affirmed  on  the 
ground  that  it  appeared  that  the  deceased 
was  gallty  of  contributory  negligence  In  at- 
tempting to  pass  between  the  cars  as  (le  did. 
The  appellate  court  intimated  that  in  view  of 
its  decision  In  the  case  of  Ellsworth  t.  Meth- 
eny,  104  Fed.  119,  44  C.  O.  A.  484,  51  L.  R.  A. 
380,  the  conclusion  of  the  Circuit  Court  that 
the  deceased  was  still  In  the  course  of  his  em- 
ployment was  erroneous.  It  did  not  how- 
ever, question  the  soundness  of  the  rale  an- 
nounced by  the  Circuit  Court  as  to  the  test  by 
which  the  question  when  the  relation  of  mas- 
ter and  servant  ceases  must  t>e  determined. 
Tt  may  be  admitted  that  the  conclusion  of  the 
Circuit  Court  that  the  deceased  was  acting 
within  the  scope  of  his  duty  when  injured 
was  erroneous.  We  are  inclined  to  think  It 
was.  Nevertheless,  the  rule,  as  stated,  is.  In 
our  opinion,  a  Just  one,  and  is  fully  sustained 
by  the  great  number  of  cases  cited  and  exam- 
ined. Even  the  brlefe.<5t  notice  of  these  cases 
would  extend  this  opinion  beyond  any  reason- 
able limit.  We  content  ourselves  by  reference 
to  the  opinion  itself,  and  to  the  note  to  Tay- 
lor T.  Bush  &  Sons  Co.,  supra,  wherein  will  be 


found  a  great  number  of  cases  Ulustratlng  the 
conflicting  views  of  the  courts.  It  may  be  ob- 
served of  the  case  of  Ellsworth  v.  Metheny 
that  while  the  appellate  court  held  that  the 
deceased  was  not  at  the  time  of  bis  death  In 
the  discharge  of  the  duties  of  his  employ- 
ment, and  hence  was  not  ^titled  to  recover 
on  the  theory  that  he  was  a  servant  of  the  de- 
fendant, it  held  that  the  case  should  hare 
been  submitted  to  the  Jury  upon  the  question 
whether  the  defendant  had  been  guilty  of  neg- 
ligence In  Installing  a  dangerous  apparatus  in 
a  place  where  bis  employes  had  a  right  to  be 
as  licensees  by  his  implied  consent  without 
properly  guarding  it  The  apparatus  consist- 
ed of  a  highly  charged  electric  wire  strung  on 
brackets  along  the  wall  of  a  dark  entry  In  a 
mine  In  which  the  deceased  was  working. 
The  entry  was  not  In  the  part  of  the  mine 
where  deceased  was  at  work,  but  the  men, 
with  the  knowledge  of  defendant,  were  accus- 
tomed to  use  It  when  they  came  from  their 
rooms  during  refreshment  and  rest  at  the 
noon  hour.  The  deceased  had  passed  through 
it  to  the  room  of  a  fellow  workman.  On  his 
return  he  came  In  contact  with  the  wire  and 
was  killed.  We  have  referred  to  this  case  be- 
cnuse  counsel  for  defendants  have  cited  it  In 
support  of  their  contention,  and  also  because 
of  the  further  contention  made  by  them  that 
the  plaintiff  was  In  the  caboose  as  a  mere  li- 
censee. 

The  conclusion  we  have  reached,  that  the 
plaintiff  was  in  the  caboose  for  the  purpose  of 
being  within  call  by  the  defendant  company 
to  go  on  duty,  and  was  therefore  In  the  dis- 
charge of  his  duties,  involves  the  conclusion, 
also,  that  he  was  not  there  as  a  mere  licensee, 
and  that  the  rule  of  liability  declared  by  the 
statute  applies  to  the  case  made  by  the  evi- 
dence. It  Is  not  at  all  conclusive  that  the  pay 
of  the  plaintiff  ceased  when  he  registered  In 
on  his  arrival  at  Butte.  In  the  light  of  the 
evidence,  under  the  contract  of  employment  it 
was  within  the  contemplation  of  both  parties 
that  he  should  bold  himself  subject  to  the  or- 
der of  the  company  after  his  pay  had  ceased ; 
and  it  seems  clear  that  a  contract  Including  a 
stipulation  of  this  kind,  express  or  implied.  Is 
not  open  to  any  legal  objection. 

Under  the  circumstances  disclosed,  the  ob- 
ligation was  upon  the  company  to  use  ordi- 
nary care  to  provide  a  reasonably  safe  place 
for  the  use  of  plaintiff,  and  to  maintain  It  in 
that  condition.  The  evidence  furnishes  ample 
support  for  the  conclusion  that  It  failed  to 
discharge  Its  obligation  In  this  regard;  for, 
though  It  may  be  conceded  for  present  pur- 
poses, that  It  was  not  required  to  provide 
a  block  or  other  device  to  prevent  escaping 
cars  from  falling  into  the  excavation  and  that 
the  yards  were  otherwise  in  a  reasonably  safe 
condition.  It  was  nevertheless  bound  to  see 
that  the  yard  crew  took  ordinary  precaution 
to  maintain  this  condition,  and  not  to  allow 
cars  to  escape  and  collide  with  the  cal>oos^ 
so  as  to  expose  the  plaintiff  to  additional  per- 
IL    The  evidence  tends  to  show  that  but  for 
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the  escape  of  the  loaded  cars,  which  the  ordi- 
nary precaution  of  securely  setting  the  brakes 
would  have  prevented,  the  accident  would  not 
have  occurred.  For  this  lapse  of  duty  the  de- 
fenda.nt  company  is  liable,  as  Is  also  the  de- 
fendant Doyle;  for,  for  the  time  being,  he 
stood  In  the  place  of  the  company,  and  it  was 
his  personal  duty  to  see  that  the  proper  pre- 
cautious were  observed.  But  we  are  of  the 
opinion  that  a  separate  motion  for  nonsuit, 
made  on  behalf  of  Whalen,  should  have  been 
sustained.  It  is  true  that  he  was  foreman  of 
the  yards  and  had  general  direction  of  the 
operations  there,  as  the  Immediate  superior 
of  Doyle.  Yef  he  was  off  duty  at  his  home 
at  the  time  of  the  accident  He  was  not,  un- 
der the  evidence,  responsible  for  the  unguard- 
ed condition  of  the  excavation.  It  was  a  pri- 
mary duty  of  the  company  to  take  precaution 
with  reference  to  It;  and  under  the  rule  he 
was  not  required  to  do  anything  further  than 
to  direct  the  movement  of  cars  and  observe 
the  precautions  attending  the  performance  of 
that  duty.  And  since  he  was  not  actively  on 
duty  in  this  regard  at  the  time  of  the  acci- 
dent, be  cannot  be  held  either  for  personal 
neglect  of  duty,  nor  as  an  intermediate  agent 
of  the  company. 

Contention  Is  made  that  the  charge  of  the 
court  was  erroneous  in  that,  while  two  acts 
of  negligence  are  charged  conjunctively,  in 
the  complaint,  to  wit,  the  omission  to  guard 
the  excavation,  and  the  negligence  of  the  em- 
ploy^ in  handling  the  cars,  it  instructed  the 
Jury  that  plaintiff  could  recover  upon  a  show- 
ing of  fault  in  either  respect.  This  point 
was  not  made  In  the  trial  court;  but,  even  so, 
the  defendants  cannot  complain.  Let  it  be 
conceded  that  two  separate  causes  of  action 
are  stated.  The  instructions  were  formulated 
upon  the  theory  that  if  the  Jury  found  fault 
in  the  first  respect  only,  they  should  find 
against  the  company  only;  but  if  they  found 
fault  in  the  second  respect,  they  should  find 
against  all  of  the  defendants.  Since  the  find- 
ing was  against  all  of  the  defendants,  we  pre- 
sume that  they  found  negligence  in  the  hand- 
ling of  cars.  Viewed  in  its  first  aspect,  the 
complaint  charges  the  violation  of  a  primary 
duty  only,  which  did  not  fall  within  the  scope 
of  the  employment  of  the  yard  crew,  as  we 
have  already  pointed  out  in  determining  the 
liability  of  Whalen.  To  this  aspect  of  the 
case  the  statute  has  no  application,  because 
the  fault  was  not  that  of  a  fellow  ser\-ant  of 
plaintiff.  In  Its  second  aspect  the  case  falls 
under  the  statute.  Advantage  of  this  fault, 
if  It  be  such,  should  h^ve  been  taken  by  spe- 
cial demurrer.  It  is  not  a  valid  objection  to 
the  Judgment,  so  far  as  concerns  the  compa- 
ny, that  the  Jury  were  permitted  to  find  upon 
either  view  of  the  case.  Although  several 
acts  of  negligence  are  alleged  in  ttie  com- 
plaint, proof  of  all  is  not  required.  A  recov- 
ery will  be  sustained  upon  proof  of  any  one 
or  more  of  them.  14  Ency.  PI.  &  Pr.  34.5 ;  29 
Oyc.  687;  Hosklns  v.  Northern  Pacific  Ry. 
Co.,  89  Mont.  394,  102  Pac.  988.     Upon  the 


evidence  the  Jury  may  or  may  not  have  con- 
cluded that  the  company  was  negligent  in 
omitting  to  block  the  track.  Whether  it  did 
or  not  is  not  material.  Their  finding  that 
there  was  negligence  in  the  handling  of  cars 
is  sufficient  to  sustain  the  verdict. 

A  similar  contention  is  made  with  refer- 
ence to  the  allegations  that  the  defendants 
negligently  permitted  the  cars  to  be  upon  the 
track  without  setting  the  brakes,  and  that 
they  negligently  drove  the  cars  toward  and 
against  the  catK>ose.  The  contention  is  real- 
ly based  upon  a  technical  objection  to  the 
form  of  the  statement  in  the  complaint  The 
evidence  tends  to  show  that  the  cars  escaped 
after  they  were  left  standing  on  the  track. 
This  sustains  the  allegation  from  any  point 
of  view.  If  the  defendants  left  the  cars  in 
such  an  Insecure  condition  that  they  es- 
caped and  collided  with  the  caboose,  the  re- 
sult was  that  they  negligently  drove  them  and 
thus  caused  the  collision.  They  put  tlie  ef- 
fective cause  of  the  accident  in  motion.  It 
was  one  and  the  same  cause  whether  the  cars 
moved  of  their  own  weight  or  were  moved  by 
an  engine. 

It  is  said  that  the  plaintiff  knew  and  under- 
stood the  danger  of  the  situation,  and  there- 
fore, by  going  to  sleep  in  the  caboose,  he  as- 
sumed the  risk.  There  is  no  merit  in  this 
contention.  That  the  place  was  not  safe  is 
apparent  He  assumed  the  risk  of  all  dan- 
gers ordinarily  incident  to  the  handling  of 
cars  under  the  circumstances  as.he  saw  them. 
Among  these  was  a  Likelihood  of  injury  due 
to  the  bumping  of  cars  against  the  caboose 
during  the  making  up  of  a  train;  but  he  bad 
no  cause  to  think  when  he  went  into  the  ca- 
boose that  the  yard  crew  would  omit  to  ob- 
serve ordinary  precautions  to  secure  the  cars 
by  means  of  the  brakes,  and  thus  add  to  the 
perils  which  he  did  assume.  He  was  entitled 
to  assume,  looking  to  ail  the  conditions  as 
they  actually  were,  that  the  place  was  re» 
sonably  safe.  It  was  not  apparent  to  him, 
nor  was  he  bound  to  know,  that  the  yard 
crew  'were  going  to  be  so  negligent  in  the 
course  of  their  employment  that  he  would 
certainly  be  injured  if  he  remained  In  the  ca- 
boose. The  true  test  to  t>e  applied  is  not 
whether  the  Injured  servant  exercised  rea- 
sonable  care  to  discover  the  dangers,  but 
whether  the  danger  was  known  or  plainly  ob- 
servable. Choctaw  V.  McDade,  101  U.  S.  64, 
24  Sup.  Ct.  24,  48  L.  Ed.  96;  McCabe  v.  Mon- 
tana Central  Ry.  Co.,  30  Mont.  323,  76  Pac. 
701;  Anderson  v.  Northern  Pacific  Ry.  Co.,  34 
Mont  181,  85  Pac.  884.  The  evidence  fairly 
presented  a  case  for  the  Jury  on  this  point 

Fault  is  found  with  the  charge  of  the  court 
in  many  particulars.  We  have  given  our  at- 
tention to  them,  but  find  no  prejudicial  er- 
ror In  any  of  them.  Nor  do  we  find  that  the 
court  omitted  any  Instruction  which  it  should 
have  given.  Most  of  counsel's  criticisms  are 
predicated  upon  the  assumption  that  the  the- 
ory of  the  case  adopted  by  the  trial  court  as 
to  the  liability  of  the  defeudauta  upon  any 
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ispect  of  it,  was  erroneous.  Wbat  has  been 
aid  In  the  discussion  of  tlie  principal  conten- 
ion  disposes  of  all  of  these  criticisms. 

As  to  the  measure  of  damagesi  the  court 
;ave,  among  others,  the  following  Instruc- 
ion:  "If  you  find  for  the  plaintiff,  and 
hould  further  find  that  the  capacity  of  the 
ilaintlff  to  labor  or  earn  money  has  been  re- 
luced  by  reason  of  his  l&Juries,  you  should 
iward  him  such  sum  on  that  account  as  will 
turchase  an  annuity  equal  to  the  difference  in 
he  amount  be  could  earn  annually  In  view  of 
lis  injuries  and  the  amount  he  could  have 
nmed  annually  frere  it  not  for  his  injuries, 
:eeping  In  mind,  however,  any  diminution  in 
lis  earning  capacity  that  may  ensue  on  ac- 
ount  of  his  advancing  years  or  from  other 
auses  If  the  injury  had  not  occurred."  It  is 
aid  that  the  Jury  were  here  told  that,  having 
letermlned  the  yearly  loss  of  earnings  by 
tiaintlff  by  reason  of  his  impaired  capacity, 
he  cost  of  an  annuity  for  a  like  amount  was 
he  standard  by  which  they  should  measure 
he  amount  of  their  verdict  As  an  abstract 
tatement  of  law  there  is  no  fault  to  be  found 
rith  the  instruction.  What  It  would  cost  to 
luy  an  annuity  for  the  amount  which  a  per- 
on  in  the  condition  in  which  plaintiff  ap- 
leared  to  the  Jury  to  be  at  the  time  of  the 
rial,  is  as  nearly  an  exact  standard  as  can 
le  laid  down.  Of  course,  in  ascertaining  the 
imount  of  the  annuity,  the  Jury  must  take  In- 
o  consideration  probable  diminution  of  eam- 
ng  capacity  due  to  causes  other  than  the  in- 
ury  itself,  such  as  advancing  age,  the  ap- 
larent  present  state  of  plaintiff's  health,  the 
apparent  permanence  or  lack  of  permanence 
it  his  disability,  his  habits  of  life,  and  the 
losslbillty  that  bis  employment  would  have 
leen  continuous,  and  tbe  like.  These  are  the 
onditions  referred  to  in  the  latter  port  of 
he  instruction,  and,  if  any  fault  is  to  be 
onnd  with  It,  it  lies  in  tbe  fact  that  these 
onditions  are  not  enumerated  with  more  par- 
icnlorlty.  In  a  later  instruction,  however, 
liven  at  the  request  of  the  defendants,  after 
eferring  to  the  evidence  touching  tbe  use 
bey  might  make  of  mortality  and  annuity  ta- 
les, the  court  carefully  called  the  attention  of 
be  jary  to  these  particular  conditions,  say- 
ng  to  them  that  these  tables  were  not  to  be 
onsidered  as  an  absolute  basis  for  their  cal- 
nlations,  but  must  be  used  by  them  as  a 
;'iitle  only  so  far  as  the  facts  before  them 
orresponded  to  those  from  which  the  tables 
rere  computed.  This  brings  the  instructions 
within  the  mie  as  laid  down  in  Bonrke  v. 
Jiitte  Electric  Ry.  Co.,  38  Mont.  267,  83  Pac. 
70,  as  explained  in  Lewis  v.  Northern  Paciflc 
ty.  Co.,  86  Mont  225,  92  Pac.  460,  and  Rob- 
nson  V.  Helena  Light  &  Ry.  Co.,  88  Mont. 
22,  99  Pac.  887. 

Other  alleged  errors  have  been  e.^nmined, 
ut  none  of  them  have  been  found  suffldent- 
f  meritorious  to  require  special  notice. 

The  Judgment  and  order  are  afHrined  as  to 


tbe  defendants  railway  company  and  Doyle; 
as  to  the  defendant  Whalen  they  are  reversed, 
and  the  cause  is  remanded,  with  directions 
to  t^e  district  court  to  dismiss  the  action  as 
to  him. 

SMITH  and  HOLLOWAX,  JJ.,  concur. 

(E8  Wash.  4S3) 
NOON  et  ox.  V.  MIRONSEI. 
(Snpieme  Court  of  Washington.    May  24,  1910.) 

1.  Landlord  and  Tenant  ({  134*)— Ubb  or 
Pbxuibes— Restrictions. 

In  the  absence  of  epecial  restrictions  in 
the  lease,  tbe  lessee  ma;  put  tbe  premises  to 
any  use  be  pleases,  not  materially  different 
from  that  in  which  they  are  usually  employed, 
to  which  they  are  adapted,  and  for  which  they 
were  constructed. 

[Va.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  S|  482-486;  Dec.  Dig.  f 
134.*] 

2.  Landlord  and  Tenant  (S  184*)— Use  of 
Premises— Restrictions. 

A  lease  of  a  storeroom  for  the  purpose  of 
conducting  a  bakery  therein  docs  not  prevent 
the  use  by  the  lessee  of  the  room  for  selling 
groceries. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ${  482-486;  Dec  Dig.  f 
134.*] 

3.  Landlord  and  Tenant  (|  134*)— Use  o» 
Premises— Restrictions. 

A  lease  of  o  storeroom  for  tbe  purpose  of 
conducting  a  bakery  therein,  which  binds  the 
lessee  to  pay  rent,  to  keep  the  interior  of  the 
pren^isea  m  good  repair  and  in  a  wholesome 
condition,  and  not  to  make  alterations  without 
the  consent  of  the  lessor,  is  not  ambiguous,  and 
does  not  prevent  the  lessee  from  conducting  a 
grocery  business  on  the  premises. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,   Cent   Dig.  f|  482-486;    Dec    Dig.  { 

4.  Contracts    (g    168*)  —  Construction  — 
Rights  Acquired. 

Where  a  contract  by  its  conditions  and 
legal  effect  inrests  a  party  thereto  with  a  right, 
it  is  the  same  as  if  the  right  bad  been  express- 
ly stipulated  in  the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §  751;    Dec  Dig.  f  168.*] 

5.  Witnesses  (S  25*)— Pees. 

Where  plaintiff  did  not  make  the  wife  of 
defendant  a  party,  though  she  wa»  a  comt>etent 
party,  the  wife,  snbpoenaed  by  tbe  husband  as 
a  competent  witness,  was  entitled  to  fees  re- 
corerabie  from  plaintiff,  defeated  In  the  action. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  50;  Dec  Dig.  {  25.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman, 
Judge. 

Action  by  Thomas  A.  Ntoon  and  wife, 
against  J.  C.  Mlronskl.  From  a  Judgment 
for  defendant,  plaintiffs  appeal.    Affirmed. 

Byers  &  Byers,  for  appellants.  ESias  A. 
Wright,  for  respondent 

DUNBAR,  J.  Tbe  appellants  leased  a 
storeroom  In  the  city  of  Seattle  to  the  re- 
spondent for  the  purpose  of  conducting  a 
bakery.    The  respondent  conducted  a  bakery 
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for  some  time,  and  flnaUy  began  to  sell  some 
groceries  In  connection  wltb  the  bakery;  at 
least,  this  Is  the  allegation  of  the  complaint, 
and  for  the  purposes  of  this  case  we  may  as- 
sume it  to  be  true.  The  respondent  was  no- 
tified to  quit  keeping  groceries  for  sale,  and 
there  was  some  discussion  backwards  and 
forwards  between  them  on  the  subject.  The 
appellants  gave  him  notice  to  vacate  the 
premises,  and,  upon  his  failure  to  do  so, 
brought  suit  of  forcible  entry  and  detainer, 
and,  upon  the  failure  of  the  respondent  to 
file  a  bond,  be  was  evicted,  and  posses- 
sion of  the  premises  given  to  appellants. 
The  respondent  then  filed  his  amended  an- 
swer, in  which  he  denied  keeping  groceries, 
excepting  wltb  tbe  assent  of  the  appellants. 
A  reply  was  interposed,  and  the  cose  went 
to  trial.  Appellants  introduced  their  evi- 
dence In  chief  and  respondent  Introduced 
bis  evidence,  and  evidence  was  introduced 
in  rebuttal,  when  the  respondent  interposed  a 
motion  for  an  instructed  verdict  on  two 
grounds:  First,  that  tbe  attempted  restric- 
tion In  the  lease  for  bakery  purposes  was  not 
exclusive,  and  that  the  respondent  was  enti- 
tled to  conduct  any  lawful  business  in  the 
storeroom.  The  second  ground  for  the  mo- 
tion was  not  considered  by  the  lower  court, 
and  will  not  be  here.  This  motion  was  by 
tbe  court  granted,  and  the  Jury  insitructed 
to  return  a  verdict  for  the  respondent. 
Thereafter  the  respondent  filed  a  cost  bill 
in  which,  among  other  items,  be  taxed  a 
witness  fee  for  Pauline  Mironskl,  wife  of 
the  respondent  Appellants  filed  their  mo- 
tion to  strike  from  the  cost  bill  the  item  tax- 
ed as  a  fee  for  the  wife  of  respondent,  and 
this  motion  was  by  the  court  denied.  The 
errors  assigned  are  tbe  refusal  of  the  court 
to  deny  the  motion  in  regard  to  the  costs, 
and  in  sustaining  tbe  motion  for  an  instruct- 
ed verdict 

That  portion  of  the  lease  upon  which  tbe 
appellants  base  their  claim  is  as  follows: 
"That  the  lessor.  In  consideration  of  the 
covenants  of  said  lessee  hereinafter  set  forth, 
does  I}y  these  presents  lease  and  demise  unto 
the  said  lessee  the  following  described  prop- 
erty: ♦  ♦  •  For  the  purposes  of  con- 
ducting a  bakery  therein."  This  is  all  that 
is  said  In  regard  to  tbe  restriction.  There 
is  in  every  lease,  in  tbe  absence  of  express 
covenants  to  tbe  contrary,  an  implied  obliga- 
tion on  tbe  part  of  the  lessee  to  use  tbe  firop- 
erty  lawfully  and  for  lawfnl  purposes,  and 
to  so  use  It  as  not  unnecessarily  to  Injure  it, 
or  to  unnecessarily  injure  tbe  Inheritance. 
But  In  the  absence  of  special  restrictions  in 
tbe  lease  the  rule  does  not  extend  further. 
Tbe  general  rule  is  announced  in  18  Am.  & 
Eng.  Bnc.  Law,  at  page  634,  as  follows: 
"During  tbe  existence  of  the  lease,  a  lessee 
is  for  all  general  purposes  tbe  owner  of  the 
demised  premises,  and  may,  in  tbe  absence 
of  restrictions  in  the  lease,  put  the  premi- 
sas  to  such  use  or  employment  as  he  pleases, 
not  materially  different  from  that  In  which 


tbey  are  usually  employed,  to  whlcb  they 
are  adapted,  and  for  which  tbey  were  eaa- 
structed ;  but  of  course,  be  must  not  use 
tbe  premises  in  such  a  manner  as  to  consti- 
tute waste,  nor  create  a  nuisance  to  the  in- 
jury of  the  lessor  wltb  respect  to  adjoining 
property.  Tbe  tenant  has  no  right  to  intro- 
duce Into  tbe  premises  disreputable  or  dis- 
orderly characters,  such  as  would  fend  to 
convert  an  ordinarily  respectable  tenement 
into  a  bawdy  bouse  or  one  frequented  by  dis- 
orderly characters,  and  such  use  of  tbe 
premises  may  be  enjoined  as  not  within  the 
contemplation  of  the  parties  at  tbe  time  of 
making  the  lease.  •  •  • "  Under  this 
rule,  which  Is  established  by  universal  au- 
thority, it  is  plain  that  tbe  restriction  ex- 
pressed in  the  deed  would  not  prevent  tbe 
use  and  occupation  of  this  room  for  tbe  pur- 
pose of  selling  groceries;  for  the  grocery 
business  is  not  so  materially  different  from 
the  bakery  business  that  it  would  In  any 
manner  tend  to  injure  tbe  premises  leased 
or  bring  it  into  disrepute  in  any  possible 
manner;  and,  being  a  storeroom,  it  would 
fall  squarely  within  tbe  rule  that  it  might 
be  employed  for  any  lawful  purpose  and  for 
tbe  purposes  for  which  tbe  room  was  con- 
structed. 

It  is,  however,  contended  by  the  appellants 
that  tbe  court  erred  in  taking  the  case 
from  the  jury ;  that  when  the  language  of 
the  contract  Is  indefinite  or  ambiguous,  it  is 
the  duty  of  the  court  to  adopt  tbe  construc- 
tion and  practical  interpretation  which  tbe 
parties  themselves  have  placed  upon  tbe  con- 
tract and  to  enforce  that  construction  where 
tbe  language  of  tbe  contract  is  ambiguous; 
and  that  evidence  must  necessarily  be  re- 
ceived to  explain  tbe  ambiguity.  But  on 
this  proposition  we  have  to  soy  that  this 
contract  in  our  opinion  is  not  ambiguous. 
All  that  tbe  lessee  agreed. to  do  was  to  pay 
tbe  stipulated  rent  In  the  manner  stipulated ; 
that  be  would  keep  tbe  interior  Of  the  prem- 
ises In  good  repair  at  his  own  expense,  and 
return  peaceable  possession  of  tbe  same  at 
the  expiration  of  tbe  lease,  to  pay  certain 
charges  for  gas,  etc.,  and  to  keep  tbe  prem- 
ises in  a  (dean  and  wholesome  condition  In 
accordance  with  the  requirements  of  the  law 
and  tbe  ordinances  of  tbe  city.  All  that  be 
agreed  not  to  do  was  to  make  alterations  to 
tbe  premises  without  the  written  consent  of 
the  lessor.  So  that  the  matter  complained 
of  was  not  Included  within  the  re8trlction.<t 
Imposed  upon  tbe  lessee,  and,  there  being  nO' 
other  restrictions  expressed  In  the  lease,  It 
will  be  presumed  that  tbey  were  all  the  re~ 
strictions  within  tbe  minds  of  tbe  contract- 
ing parties.  If  the  contract  by  its  condi- 
tions and  legal  effect  invests  a  party  with 
a  right  It  Is  tbe  same  as  if  the  right  bad 
been  expressly  stipulated  in  the  Instrument. 

As  to  tbe  proposition  that  tbe  court  erred 
in  allowing  witness  fees  to  tbe  respondent's 
wife,  the  appellants  Insist  tbot,  while  protm- 
bly  not  a  necessary  party  to  tbe  action,  she 
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was  at  least  a  competent  party  defendant, 
and  therefore  ought  not  to  be  entitled  to 
fees  as  a  witness.  But,  if  she  was  a  com- 
petent party,  it  was  within  the  power  of  the 
appellants  to  have  made  her  a  party  to  the 
suit,  and,  not  baring  done  so,  they  cannot 
now  complain  that  the  respondent,  even 
though  her  husband,  saw  fit  to  subpcena  her 
as  a  witness  In  the  case,  and,  being  so  sub- 
poenaed as  a  competent  witness,  there  would 
seem  to  be  no  reason  why  she  should  not  be 
entitled  to  her  fe<«  the  same  as  any  other 
witness. 

No  error  appearing,  the  Judgment  will  be 
afiBrmed. 

RUDKXN,  0.  J.,  and  MOUNT,  CROW,  and 
PABKEB,  33.,  concur. 


{S8  Wash.  «S8) 

MORfiAN  V.  MORGAN. 
(Supreme  Court  of  Washington.    May  26,  1010.) 

Appeai,  and  Errob  (S  1009*)— Disposition  b» 
Oausk— RevebsaIt-Questions  of  Fact. 
A  decree  for  defendant  in  a  suit  to  set  aside 
a  deed  for  fraud,  etc.,  will  not  be  reversed  on 
appeal,  where  the  circumstances  were  sufficient 
to  overcome  plaintiff's  case  and  show  that  de- 
fendant obtained  the  deed  honestly  and  for  a 
valuable  consideration,  though  plaintiff's  evi- 
dence was  sufficient  to  sustain  her  complaint. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  3970-3078;  Dec  Dig.  ( 
1009.*] 

Department  2.  Appeal  from  Superior  Court, 
Chehalls  County ;  Ben  Sheeks,  Judge. 

Action  by  Maggie  Morgan  against  Thomas 
Morgan.  Judgment  for  defendant,  and  plaln- 
tlfT  appeals.    AtDrmed. 

Bridges  &  Bruener,  for  appellant  W.  H. 
Abel,  for  respondent. 

MOUNT,  J.  This  action  was  brought  by 
the  appellant  against  the  respondent  to  set 
aside  a  deed  to  certain  real  estate  in  the  city 
of  Aberdeen.  The  complaint  alleged  that  the 
deed  was  executed  and  delirered  by  the  ap- 
pellant to  respondent  without  knowledge  of 
the  execution  or  delivery  thereof,  and  that  it 
was  procured  by  fraud  and  without  any  con- 
sideration. These  allegations  were  denied  by 
the  respondent,  and  the  case  was  tried  upon 
these  issues  to  the  court  without  a  Jury.  At 
the  conclusion  of  the  evidence  of  both  plain- 
tiff and  defendant,  the  trial  court  dismissed 
the  action,  and  the  plaintiff  has  appealed. 

The  case  presents  only  questions  of  fact 
We  have  carefully  examined  the  evidence  tak- 
en at  the  trial,  and,  while  that  of  the  plaintiff 
1b  sufficient  to  sustain  the  allegations  of  her 
complaint.  If  believed  by  the  court,  the  evi- 
dence of  respondent,  if  true,  and  circumstan- 
ces in  the  case,  are  sufficient  to  overcome  the 
plaintiff's  case  and  to  show  that  respondent 
obtained  the  deed  honestly  and  for  a  valu- 
able consideration.    We  do  not  feel  Justified, 


therefore,  In  setting  aside  the  decree  upon 
the  evidence  before  us. 

The  Judgment  appealed  from  must  be  af- 
firmed 

RUDKIN,  C.  J.,  and  DUNBAR,  CROW,  and 
PARKER,  JJ.,  concur. 


(SS  Wash.  4«2) 
OITX  NAT.  BANK  OF  LAFATBTTB  T. 

MASON  et  al. 
(Supreme  Court  of  Washington.     May  27, 

1910.) 

Bii,i.8  AND  Notes  (|  497*)— Actions— Bubdiw 

or  PaooF. 

In  an  action  by  an  indorsee  on  a  note, 
where  there  was  evidence  that  the  payees  ob- 
tained it  and  a  waiver  of  warranty  of  goods 
for  the  price  of  which  the  note  was  given  by 
fraud,  the  burden  shifted  to  the  plaintiff  to 
show  that  It  was  a  holder  in  due  course. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  1675-1687;  Dec.  Dig.  I 
497.*] 

Department  1.  Appeal  from  Superior  Ooart, 
Pierce  County ;  John  A.  Shackleford,  Judge. 

Action  by  the  City  National  Bank  of  Lafa- 
yette against  S.  L.  Mason  and  others.  From 
a  Judgment  for  plaintiff,  defendants  appeaL 
Reversed  and  remanded  for  new  trial. 

Lorenzo  Dow,  for  appellants.  Raymond  J. 
McMillan,  for  respondent 

MORRIS,  J.  Respondent  claiming  to  be 
the  holder,  seeks  recovery  upon  a  promissory 
note  given  by  appellants  to  J.  Crouch  &  Son, 
as  part  of  the  purchase  price  of  a  stallion. 
The  answer  sets  up  fraud  and  misrepresenta- 
tions in  the. obtaining  of  the  note;  that  its 
consideration  was  the  purchase  of  the  stallion 
for  breeding  purposes ;  that  there  was  an  ex- 
press warranty  that  the  stallion  was  fit  for 
breeding  purposes;  that  at  the  time  of  the 
sale  and  warranty  the  horse  was  diseased  in 
his  reproductive  organs,  and  was  incapable 
of  begetting  colts ;  that  the  disease  was  of  a 
Intent  nature,  unknown  to  appellants,  and 
such  as  an  inspection  of  the  horse  by  them 
would  not  determine,  but  that  the  defect  was 
fully  known  to  the  vendors ;  that  this  diseas- 
ed condition  was  fraudulently  concealed  from 
appellants ;  and  that  they  purchased  the  horse 
and  executed  the  note  upon  full  reliance  up- 
on the  warranty.  Facts  are  then  set  forth 
to  show  the  breach  of  the  warranty,  the  dis- 
eased condition  of  the  horse  long  prior  to  the 
sale,  th'e  knowledge  of  the  vendors  as  to  this 
condition,  and  that  the  note  was  transferred 
to  plaintiff  by  J.  Crouch  &  Son  with  full  no- 
tice of  the  defense. 

The  evidence  fully  establishes  the  fact  that 
the  horse  was  diseased  and  worthless  for 
breeding  purposes.  The  court,  however,  was 
of  the  opinion  that  appellants  had  waived  the 
warranty  by  signing  a  writing  which  pur- 
ports to  be  such  a  waiver,  and  took  the  case 
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away  from  the  Jury  upon  plaintiff's  motion, 
and  entered  Judgment  We  tblnk  this  was 
error.  There  Is,  to  our  mind,  sufficient  evi- 
dence to  submit  the  question  of  fraud  In  the 
obtaining  of  both  the  note  and  the  so-called 
"w'alver."  Plaintiff  relied  upon  a  prima  facie 
case,  and  gave  no  evidence  of  the  manner, 
time,  or  consideration  of  its  purchase  of  the 
note.  If,  however,  there  was  any  evidence  to 
show  that  J.  Crouch  &  Son  obtained  the  note 
and  the  waiver  of  warranty  by  fraud,  then 
the  burden  shifted  to  the  plaintiff  to  show  it 
was  a  holder  In  due  course.  As  before  In- 
timated, we  think  the  evidence  of  fraud  on 
the  part  of  J.  Crouch  &  Son  was  sufficient  to 
carry  the  case  to  the  Jury,  and  that  the  court 
erred  in  not  so  ruling. 
Reversed  and  remanded  for  new  triaL 

RUDKIN,  C.  J.,  and  CHADWICK,  FUL- 
liERTON,  and  GOSE,  JJ.,  concur. 


(58  Wash.  485) 

BUCKLES  V.  REYNOLDS. 

(Supreme  Court  of  Washington.     May  27, 

IMO.) 

1.  Apfkai,  ahd  Ebrob  ({  1060*)— Babmless 
Ebror— luPBOPEB  ABoxnnnT  or  ConNszx. 

Where,  in  an  action  for  negligent  death,  de 
fendant  relied  on  contributory  negligence,  and 
the  evidence  on  the  issue  was  conflicting,  the 
dosing  argument  of  plaintlflTs  counsel  that  the 
plea  of  contributory  negligence  had  always  been 
and  always  would  be  put  forth  as  the  only 
plea  when  one  was  sued  for  negligent  death, 
though  improper,  was  not  ground  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4135 ;  Dec.  Dig.  {  lOOO.*] 

2.  Witnesses  (8  275*)— Cboss-EIxamination— 
Extent. 

Where,  in  an  action  for  the  death  of  a  per- 
son Btmck  by  au  automobile,  defendant  testi- 
fied on  direct  examination  as  to  the  speed  at 
which  be  had  been  in  the  habit  of  running  his 
machine,  and  fixing,  variously,  4,  12,  ana  15 
miles  an  hour,  questions  on  cross-examination 
as  to  the  speed  at  particular  times  in  excess  of 
the  speed  fixed  on  the  direct  examination  were 
properly  allowed  to  test  liis  accuracy  of  recol- 
lection. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  i  275.*] 

8.  Appeal  and  Errob  (J  971*)— Witnesses  (| 
267*)— Cross-EJslamination— Discretion  o» 
Trial  Court. 

The  extent  of  the  cross-examination  of  a 
witness  is  governed  largely  by  the  discretion 
of  the  trial  court,  and,  unless  prejudice  has 
resulted,  appellate  courts  will  hesitate  to  con- 
trol the  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3854;  Dec  Dig  §  971;* 
Witnesses,  Cent.  Dig.  §  923 ;   Dec.  Dig.  f  207.*] 

4.  Parties  (|  75*)— Defect  of  Parties — Ob- 
jections—Generai,  DE-MURRER. 

Under  Rem.  &  Bal.  Code,  S§  258,  261,  au- 
thorizing a  demurrer  to  the  complaint  on  speci- 
fied grounds,  etc.,  a  general  demurrer  to  the 
complaint  in  an  action  by  a  widow  for  the  neg- 
ligent death  of  her  husband  does  not  raise  the 
question  of  defect  of  parties  under  section  183, 
authorizing  the  widow  and  children  of  a  dece- 
dent to  sue  for  his  neeligent  denth,  arising  from 


the  failure  of  the  complaint  to  show  that  she 
had  a  sole  interest  in  the  recovery. 

[EM.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  f  116;    Dec.  Dig.  (  75.*] 

8.  Parties  (5  75*)— Defect  or  Pasties— Ob- 
jections—General  Demubreb. 

Where  the  defect  of  parties  appears  on  the 

face  of  the   complaint,   toe  objection   must  be 

taken  by  demurrer. 
[Ed.  Note.— For  other  cases,  see  Parties,  Cent 

Dig.  f  115;   Dec.  Dig.  {  75.*] 

6.  Pasties  (S  75*)— Defect  or  Pabtiks— Ob- 
jections—General  Deuubrer. 

Where  the  defect  of  parties  does  not  appear 
on  the  face  of  the  complaint,  the  objection  must 
be  taken  by  answer. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  i  115;    Dec.  Dig.  i  75.*] 

7.  Appeal  and  Ebbob  ({  187*)  —  Objection 
Below— Necessftt— Defect  or   Pabties. 

Where  the  objection  to  defect  of  parties  is 
not  taken  either  by  demurrer  or  answer,  the  ob- 
jection cannot  l>e  urged  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erro^r    Cent  Dig.  U  1184-1189;    Dec.  Dig.  ( 

•Department  1.  .  Appeal  from  Superior 
Court,  Pierce  County;  John  A.  Shackleford. 
Judge. 

Action  by  Nellie  Buckles  against  John  W. 
Reynolds.  From  a  judgment  for  plaintlfl^ 
defendant  appeals.    Affirmed. 

Will  H.  Thompson,  for  appellant  W.  W. 
Langhorne  and  Hayden  A  Langhomev  for 
respondent. 

CHADWICK,  J.  This  was  an  action  to 
recover  damages  for  the  death  of  respond- 
ent's husband,  claimed  to  have  been  caused 
by  the  negligence  of  defendant  In  driving 
his  automobile.  The  defense,  after  admit- 
ting the  ownership  of  the  machine,  the  colli- 
sion, and  death  of  plaintlfTs  husband,  was  a 
general  denial  and  the  affirmative  defense 
of  contributory  negligence.  The  evidence  U 
conflicting,  and  It  Is  admitted  that,  upon  the 
disputed  question  of  fact,  we  would  be 
bound  by  the  verdict  of  the  Jury  but  for  the 
misconduct  of  counsel  in  making  bis  closing 
argument  to  the  Jury.  The  theory  of  appe- 
lant Is  that  an  examination  of  the  evidence 
will  show  that  the  defense  of  contributory 
negligence  was  so  strougly  maintained  that, 
but  for  the  argument  of  counsel  made  aft- 
er the  defense  had  closed  and  could  not  be 
heard  further,  and  the  neglect  of  the  court 
to  reprimand  counsel  or  warn  the  Jury  ao  as 
to  destroy  the  force  of  bis  Intemperate  re- 
marks, the  verdict  could  not  have  been  oth- 
envlse  than  for  the  defendant.  Hence  de- 
fendant is  entitled  to  a  new  trial.  The'  ar- 
gument and  ruling  of  the  court  complained 
of  is  as  follows:  "Attorney  for  Respondent: 
In  this  case  the  plaintiff,  Nellie  Buckles,  who 
Is  the  widow  of  John  W.  Buckles,  sued  to  re- 
cover the  sum  of  $25,000  for  damages  she  al- 
leges she  sustained  by  reason  of  the  death  of 
her  husband.  Now,  If  he  was  Ulled  through 
the  negligence  of  John   W.  Reynolds,  then 
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John  W.  Reynolds  is  responsible  for  any 
loss  that  she  may  have  sustained  through 
his  death.  If  that  accident,  or  If  the  death 
of  Buckles,  was  caused  by  any  act,  or  If  he 
did  anything,  that  proximately  contributed  to 
his  own  death,  then,  under  the  law,  as  given 
you  by  bis  honor  on  the  bench,  Nellie  Buckles 
cannot  recover  In  this  case.  Now,  I  don't 
dispute  that  proposition  for  an  instant,  but 
I  do  dispute,  gentlemen,  some  of  the  conclu- 
sions that  the  learned  counsel  has  drawn 
from  the  charge  of  the  court  as  given  you 
in  this  case,  and  I  do  Intend  to  dispute  with 
all  the  energy  I  have  got  certain  deductions 
he  made  from  the  evidence  in  this  case; 
Whenever  a  man  is  sued  for  damages,  when- 
ever he  Is  sued — If  be  ever  occasioned  loss 
to  any  one,  whenever  he  is  sued  for  damages 
by  reason  of  occasioning  the  death  of  anoth- 
er, the  old  time-worn  plea —  Attorney  for 
Appellant  (Interrupting):  I  object  to  that 
(Continuing):  That  always  Is  made —  (In- 
terrupting): I  object  to  counsel  making  any 
such  a  statement  as  to  what  Is  done  with  the 
other  cases.  The  Conrt:  Exception  noted. 
Proceed  with  the  argument  (Continuing): 
Whenever  a  man  is  sued  because  of  his  act 
that  occasioned  the  death  of  another,  the 
old  time-worn  plea  Is  put  forth,  always  has 
been  put  forth,  always  will  be  put  forth, 
because  the  only  plea  that  can  be  put  forth 
Is  that  the  man  that  was  killed  was  guilty 
of  contributing — ^was  guilty  of  negligence;  he 
contributed  to  his  own  death.  That  Is  the 
only  plea  that  can  be  pat  forth  when  a  man 
Is  sued  for  damages.  Now,  what  is  contrib- 
utory negligence  that  will  bar  a  man  or  his 
legal  representatives  from  recovering  dam- 
ages In  an  action  of  this  kind?" 

That '  the  argument  was  unfair  and  not 
based  upon  the  evidence,  but  upon  the  pre- 
tended experience  of  counsel,  and  that  the 
court  should.  In  ruling  upon  the  Objection, 
have  warned  the  jury  to  disregard  the  of- 
fensive remarks,  may  be  admitted;  bnt  for 
this  court  to  say  as  a  matter  of  law  that  the 
jury,  which  we  must  presume  was  made  up 
of  men  of  fair  Intelligence,  was  misled  there- 
by, would  be  to  presume  that  the  jury  had 
disregarded  all  the  evidence,  and  followed 
the  argument  of  counsel  to  the  exclusion  of 
all  else,  as  well  as  the  Instructions  of  the 
court  Few  verdicts  would  be  sustained  If 
courts  Indulged  the  presumption  that  juries 
had  been  misled  by  the  Intemperate  excess- 
es of  counsel  In  oral  argument.  We  must 
rather  Indulge  the  hope,  If  not  the  presump- 
tion, that  they  will  dispassionately  consider 
remarks  that  are  not  sustained  by  the  evi- 
dence, especially  so  when  the  court  has  In- 
structed them,  as  he  did  in  this  case,  that 
it  was  the  duty  of  the  jury  to  follow  the 
rules  of  law  laid  down  by  the  court  There 
Is  no  fixed  rule  upon  this  question. 

"We  doubt  not  that  many  cases  may  arise 
In  which  the  misconduct  of  counsel,  in  going 
outside  of  the  evidence  In  his  argument,  may 
be  such  ns  to  compel  a  reversal.    No  one  can 
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doubt  the  Impropriety  of  such  conduct  In 
doubtful  cases  It  may  be  that  which  turns 
the  scale,  and  determines  the  verdict  And 
a  court  especially  a  trial  court  should  be 
exceedingly  careful  to  restrain  such  miscon- 
duct and  punish  the  offender  personally,  and 
by  setting  aside  evet?  verdict  which  It  has 
reason  to  believe  has  been  affected  thereby. 
But  to  hold  that  everr  such  misconduct 
should  be  visited  by  a  reversal  of  the  judg- 
ment would  be  unjustifiable  rigor,  and  oft- 
times  doing  as  much  or  greater  wrong  than 
the  misconduct  itself.  Who  does  not  know 
that  In  the  excitement  of  an  argument 
there  occasionally  fall  from  the  lips  of  coun- 
sel statements  of  matters  not  in  evidence? 
Familiar  with  all  the  facts  and  history  of 
the  case.  It  is  not  strange  that  he  sometimes 
refers  to  facts  not  proven.  Should  the  client 
suffer  by  loss  of  his  verdict,  for  every  such 
offense  of  his  counsel?  Clearly  there  would 
be  no  justice  In  that  All  that  can  safely  be 
laid  down  Is  that  whenever  in  the  exercise 
of  a  sound  discretion  it  appears  to  the  conrt 
that  the  jury  may  have  been  inflnenced  as 
to  their  verdict  by  such  extrinsic  matters, 
however  thoughtlessly  or  lnnocentl.v  uttered, 
or  that  the  statements  were  made  by  coun- 
sel In  a  conscious  and  defiant  disregard  of 
his  dnty,  then  the  verdict  should  be  set 
aside.  In  this  case  the  trial  court  overrul- 
ed the  motion  to  set  aside  the  verdict 
Doubtless  It  appeared  to  It  that  there  was 
no  intentional  wrong,  and  that  the  matter 
was  not  of  Itself  sufficient  to  have  Influenced 
the  minds  of  the  jury.  •  •  »  "  Winter  v. 
Bass,  19  Kan.  656. 

In  Chicago  &  A.  Ry.  Go.  v.  Johnson,  116 
m.  206,  4  N.  E.  381,  the  remark  that  "for 
more  than  20  years  he  had  stood  as  an  hum- 
ble advocate  of  the  people  against  monopolies 
such  as  this"  was  held  to  be  culpably  out  of 
place,  but  not  of  itself  sufficient  to  warrant 
a  new  trial. 

In  Henry  v.  Centralla  &  C.  B.  Co.,  121  111. 
264,  12  N.  E.  744,  the  remarks  complained  of 
were  as  follows:  "This  railroad  will  benefit 
the  public,  and  each  of  us,  If  built  If  you 
fix  the  damages  too  high,  the  company  will 
not  pay  them,  and  the  railroad  will  not  be 
built  We  wUl  never  get  railroads  If  they 
have  to  pay  such  damages  for  right  of  way." 
The  court  said :  "But  It  Is  not  to  be  assum- 
ed that  every  misstatement  of  law  or  of  fact 
will  have  the  effect  of  exciting  Improper 
prejudices.  The  instructions  of  the  court 
and  the  good  sense  of  a  comi)etent  jury  are 
a  sufficient  protection  against  ordinary  er- 
rors of  statement  and  false  arguments  of 
counsel." 

In  Texas  &  Pac.  Ry.  Co.  v.  Raney  (Tex. 
Civ.  App.),  23  S.  W.  340,  the  court  said:  "In 
his  closing  argument  counsel  for  appellee 
used  this  language:  'The  defendant  Is  a 
corporation  that  has  neither  soul  nor  feeling, 
and  the  only  way  you  can  reach  It  Is  through 
the  pocket.'  •  •  •  while  we  do  not  ap 
prove  this  language,  and  see  nothluje  in  the 
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record  to  Justify  Us  use,  yet  it  will  not  do  to 
set  aside  verdicts  for  every  extravagant  re-' 
mark  made  by  counsel  In  tbe  beat  of  argu- 
ment The  Jury  must  be  presumed  to  be 
men  of  discretion,  and  when  the  trial  judge, 
who  is  In  the  best  position  to  decide,  con- 
cludes they  have  not  been  Improperly  in- 
fluenced by  remarks  of  this  kind,  we  will 
not  overrule  his  judgment  unless  tbe  record 
makes  It  appear  reasonably  probable  that  an 
err(»ieous  result  has  been  thereby  produced. 
Radford  v.  Lyon,  65  Tex.  477." 

In  Rangenler  t.  Seattle  Electric  Co.,  52 
Wash.  401,  100  Pac.  842,  counsel  said  of  a 
witness:  "Oeutlemen  of  tbe  Jury,  I  once  oc- 
cupied the  position  upon  the  bench  now  oc- 
cupied by  his  honor.  I  have  known  Dr.  Wil- 
lis for  16  years.  He  has  come  before  us  as 
a  witness.  I  would  not  believe  him  under 
oath."  This  court  said,  after  crediting  the 
Jury  with  the  possession  of  ordinary  com- 
mon sense:  "The  lawyer  spealis  for  bis  cli- 
ent, and  the  Jury,  In  recognition  of  this  fact, 
presumably  treats  bis  argument  from  this 
view  point.  Indeed,  experience  and  observa- 
tl<m  teach  that  fairness  of  counsel  lu  the 
presentation  of  a  cause  is  usually  more  per- 
suasive with  the  Jury  than  is  an  effort  to 
secure  a  verdict  by  means  of  intemperate 
speech." 

Appellant  testified  on  direct  examination 
as  to  the  rate  of  speed  he  hnd  been  in  the 
habit  of  running  his  machine,  fixing,  vari- 
ously, 4,  12  to  15,  and  7  miles  an  hour.  On 
cross-examination  he  was  asked:  "Q.  Now, 
what  Is  there  that  attracted  your  attention, 
and  makes  you  remember  the  rate  of  speed 
you  were  going  down  Market  street  on  that 
day  and  at  that  time?  A.  How  is  that?  Q. 
What  is  it  that  recalls  to  your  memory  so 
that  you  can  definitely  fix  the  rate  of  speed 
you  were  going  down  Market  street  at  that 
time?  A.  I  had  driven  tbe  car  quite  a  lot- 
by  the  way  the  engine  was  running.  Q. 
Sow,  do  you  remember  an  occasion  of  when 
you  run  your  automobile  in  tbe  public  streets 
at  a  time  when  they  were  holding  an  auto- 
mobile meet  over  there,  or  had  an  automo- 
bile race,  the  automobiles  going  into  Olym- 
pla,  that  being  the  point  of  arrival?  A.  Yes, 
sir.  Q.  Tou  remember  running  your  automo- 
bile, running  your  automobile  down  tbe  main 
street  in  Ob'mpla  on  that  day?  Mr.  Thomp- 
son: We  object.  It  cannot  have  anything  to 
do  with  this  case.  The  Court:  Objection 
overruled  and  exception  allowed.  Q.  Now, 
Mr.  Reynolds,  bow  fast  did  you  run  your  au- 
tomobile down  tbe  main  streets  of  Olympia 
that  day?  A.  It  has  been  so  long  ago  I 
haven't  thought  about  it.  I  would  not  know 
hardly  how — perhaps  20  miles  an  hour.  Q. 
What  Is  your  best  recollection  of  that?  A. 
20  miles  an  hour.    Q.  Down  tbe  main  streets 


of  Olympia  ?  A.  Tes,  sir ;  that  Is  down  pret- 
ty near  to  the  Mitchell  Hotel.  Q.  Don't  you 
think  it  was  a  little  faster  than  20  miles,  Mr. 
Reynolds?  A.  Well,  no.  Q.  D<«'t  you  think 
It  was  nearer  40?  A.  No,  sir.  Q.  It  was  20 
miles  on  hour,  wasn't  It?  A.  Tes,  sir.  Q. 
7ou  know  that  was  a  rate  prohibited  by  law, 
don't  you?  Mr.  Thompson:  I  object  The 
Court:  I  think  the  objection  should  be  sus- 
tained. This  examination  about  tbe  speed 
was  permitted  to  show  his  accuracy  of  recol- 
lection about  speed.  (The  objection  sustain- 
ed.) Q.  You  think  you  were  not  going  down 
tbe  streets  of  Cbebolls  on  this  day  as  fast 
as  you  went  down  the  streets  of  Olympia  at 
tbe  time  yon  speak  of?  A.  No,  sir.  Q.  You 
were  not  going  that  fast  that  day?    A.  No." 

We  think  tbe  testimony  was  proper,  on 
tbe  theory  suggested  by  tbe  trial  judge,  and, 
when  It  became  evident  that  counsel  might 
go  beyond  a  proper  limit,  tbe  examination 
was  promptly  checked.  A  wide  latitude  is 
usually  and  should  be  given  upon  cross-ex- 
amination, the  extent  of  which  must  be  gov- 
erned largely  by  the  discretion  of  tbe  trial 
court  Williams  v.  Spokane  &  Northern  R. 
Co.,  42  Wash.  597,  84  Pac.  1129.  Therefore, 
unless  It  seems  most  likely  that  prejudice  re- 
sulted to  tbe  opposite  party,  courts  should 
hesitate  to  control  the  discretion  of  the  trial 
Judge  in  matters  of  this  kind. 

It  is  contended  that  the  court  erred  In 
overruling  a  demurrer  to  tbe  complai-i^  In 
that  it  did  not  show  that  respondent  tad  a 
sole  interest  In  the  recovery.  Counsel  re- 
lies upon  section  183,  Rem.  &  Bal.  Code.  We 
do  not  consider  this  question  to  be  proiierly 
before  us.  Tbe  demurrer  was  a  general  de- 
murrer ;  that  is,  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action.  It  has  been  held,  under  sections 
259,  261,  Rem.  &  Bol.  Code,  that  a  demurrer 
In  this  form  does  not  raise  tbe  question  of 
defect  of  parties.  Birmingham  v.  Cheetham, 
19  Wash.  657.  54  Pac.  37.  If  the  defect  ap- 
[lears  on  tbe  face  of  the  complaint  the  ob- 
jection must  be  taken  by  demurrer.  Hale 
v.  Crown  Taper  Co.,  105  Pac.  480.  If  It  does 
not  appear  on  tbe  face  of  the  complaint. 
such  objection  must  be  taken  by  answer. 
First  Natioiinl  Bank  v.  Hamor,  49  Fed.  45, 
1  C.  C.  A.  153.  And  If  not  taken  either  by 
demurrer  or  answer,  tbe  objection  cannot 
be  urged  on  appeal.  Ralph  v.  Lomer,  3 
Wash.  St  401,  28  Pac.  700;  Hannegan  v. 
Roth,  12  Wash.  695,  44  Pac.  036;  Blumauer 
V.  Clock.  24  Wash.  596.  64  Pac.  844,  85  Am, 
St  Rep.  966;  Rothchlld  Bros.  v.  Mahoney. 
51  Wash.  633.  99  Pac.  1031. 

Finding  no  reversible  error  In  tbe  record, 
the  judgment  of  the  lower  court  Is  affirmed. 

RUDKIN,  C.  J.,  and  OOSS,  MORRIS,  and 
FULLBRTON,  JJ..  concur. 
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May  28, 


1.  Sales  (§  22*)  —  Contbact  —  Pboiosb  and 
Acceptance. 

Plaintiff  off«red  to  sell  a  coal  bunker  and 
washer  to  deliver  the  washer  "f.  o.  b.  Seattle," 
and  the  bunker  "f.  o.  b.  Tacoma."  Defendant's 
acceptance,  however,  called  for  delivery  of  both 
at  Tacoma.  There  was  evidence  that  aefendant 
orally  accepted  plaintiff's  proposal,  and  there- 
after plaintiff  tendered  the  machinery^  and  de- 
fendant accepted  a  part  of  it  and  paid  a  sub- 
stantial part  of  the  price,  and  In  an  action  for 
the  balance  defendant  by  a  cross-complaint 
sought  to  recover  damages  for  alleged  breach 
of  the  contract  on  plaintiff's  part.  Held,  that 
a  sufficient  acceptance  in  the  terms  of  the  offer 
was  shown,  notwithstanding  the  variance  as  to 
the  place  of  delivery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  3JM3;    Dec  Dig.  !  22.»] 

2.  Saues  ({  180*)  — Pebfobuancb— Paxtial 
Delivery. 

Plaintiff  contracted  to  manufacture  and 
sell  to  defendant  a  coal  honker  and  a  coal  wash- 
er for  $3,070.  After  the  appliances  were  com- 
pleted, defendant  paid  plaintiff  §1,099  on  the 
contract  price,  and  the  parties  agreed  that  the 
bunker  should  be  consi(lered  as  fully  paid  for, 
but  the  washer,  being  tendered,  was  refused  for 
alleged  insufficiency.  Held,  that  snch  payment 
did  not  affect  the  contract,  nor  limit  plaintiff's 
right  to  recover  the  balance  of  the  contract 
price  on  proof  that  the  washer  complied  with 
the  contract. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §g  469-472;   Dec.  Dig.  §  180.*] 

3.  Evidence    (S   242*)    —   Declabations   or 
Agent. 

After  a  refusal  of  a  coal  washer  by  the 
buyer  for  alleged  nonconfonnity  to  specifica- 
tions, evidence  of  a  statement  oy  the  seller's 
managing  agent  that  the  washer  was  not  in  ac- 
cordance with  the  contract  was  mere  narra- 
tive of  past  transaction,  amounting  only  to  an 
expression  of  an  opinion  by  the  agent,  and  in- 
admissible as  a  declaration  against  interest  bind- 
ing on  the  principal. 

[Ed.   Note.— For  other  cases,   see   Evidence, 
Cent  Dig.  H  803-907;    Dec.  Dig.  S  242.*] 

4.  Sales  (J  261*)— Contraot— Conbtbuotioii 
— Wabbantt. 

A  proposal  for  a  coal  bunker  and  washer 
designated  it  as  "one  400- ton  coal  bunker  and 
washer."  and  the  second  letter  of  proposal  as 
"a  locally  built  washer  of  the  Howe  type."  In 
the  order  it  was  designated  as  "one  400-ton 
Howe  type  coal  washer,"  and  in  the  acceptance 
as  "one  400-ton  Howe  coal  washer."  The  spec- 
ifications designated  it  as  "one  standard  ver- 
tical type  Howe  washer,  capacity  400  tons  per 
day,"  and  required  that  it  be  built  according 
to  specifications  and  blueprint  furnished. 
These  provided  in  detail  the  manner  of  its  con- 
Btmction  and  size,  and  were  prepared  and 
agreed  on  by  the  parties.  Held,  that  the  con- 
tract did  not  warrant  that  the  washer  when  con- 
structed wonld  wash  400  tons  a  day.  and  a  con- 
struction according  to  the  plans  and  specifica- 
tions constituted  a  fulfillment  of  the  seller's 
contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  727-735 ;  Dec.  Dig.  !  261.*] 

Department  Z    Appeal  from  Superior  Court, 
Pierce  County ;  M.  L.  Clifford,  Judge. 


Action  by  Caldwell  Bros,  ft  Oo.  against  the 
Coast  Coal  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Aflarmed. 

F.  S.  Blattner  and  L.  B.  Da  Ponte,  for  ap- 
pellant   Shank  &  Smith,  for  respondent 

PABKER,  J.  Tbls  action  was  commenced 
to  recover  the  sum  of  $3,070,  the  contract 
price  of  a  coal  washer  and  a  coal  bunker.  A 
trial  In  the  superior  court  without  a  Jury  re- 
sulted in  findings  and  judgment  in  favor  of 
the  plaintiff  for  the  sum  of  $1,071,  from  which 
the  defendant  has  appealed. 

The  facts  admitted  by  the  pleadings  and 
found  by  the  trial  court  are  in  substance  as 
follows: 

The  contract  sued  upon  is  evidenced  by  cer- 
tain letters  of  proposal  and  acceptance  there- 
of, as  follows: 

"October  30th,  1007.  Coast  Coal  Co.,  Ta- 
coma, Wash. — Gentlemen:  Complying  with 
the  request  of  Messrs.  Dorr  and  Coffin,,  we 
are  pleased  to  quote  you  on,  and  furnish  spec- 
ifications and  drawings  for  one  400-ton  coal 
bunker  and  washer.  You  will  note  that  the 
specifications  call  for  both  flight  and  bucket 
elevators.  This  matter  will  be  left  to  your  op- 
tion. We  might  also  add  that,  this  equipment 
has  been  figured  as  nearly  complete  as  has 
been  possible,  but,  owing  to  the  fact  that  it 
will  be  hard  to  determine  the  exact  speed  nec- 
essary for  your  washer  to  run  until  the  na- 
ture of  the  worii  to  be  performed  has  been 
determined,  we  have  left  out  two  pulleys  and 
the  length  of  belt  necessary  to  drive  washer. 
The  price  of  this  equipment  f.  o.  b.  Tacoma 
Is  $3,435.00.  We  trust  that  you  will  favor  us 
with  this  order,  and  we  assure  you  that  the 
same  will  receive  our  careful  and  prompt  at- 
tention. Ver}'  truly  yours.  The  Caldwell 
Brothers  Co.,  by  F.  M.  Caldwell" 

"Nov.  1,  1007.  Coast  Coal  Co.,  Tacoma, 
Wash. — Qentlemen:  We  beg  to  submit  yon, 
in  addition  to  our  proposition  submitted  to 
you  on  October  30,  the  following:  We  to  fur- 
nish you  all  material  named  in  our  specifica- 
tions accompanying  our  above  named  letter 
with  the  exception  of  the  Jeffries-Howe  wash- 
er, they  to  be  supplemented  by  a  locally  built 
washer  of  the  Howe  type  and  furnished  with 
a  No.  3  Gardner  duplex  regular  fitted  pump 
for  $3,070.00.  All  the  material  with  the  ex- 
ception of  the  washer  f.  o.  b.  our  store  Ta- 
coma.' The  washer  to  be  f.  o.  b.  Seattle.  We 
trust  that  either  one  or  the  other  of  these 
propositions  will  meet  your  approval,  and 
that  you  will  favor  us  with  your  order  which 
will  receive  our  careful  and  prompt  attention. 
Yours  truly.  The  Caldwell  Bros.  Co." 

"Tacoma,  Washington,  Nov.  5,  1007.  Cald- 
well Bros.  Co.,  Tacoma,  Washington — Omtle- 
men:  We  accept  your  proposition  of  Novem- 
ber 1st,  to  furnish  us  with  one  400-ton  Howe 
coal  washer  and  coal  bunker,  according  to 
specifications  and  blueprint,  furnished  f.  o. 
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b.  Tacoma,  $3070.  Terms  upon  same,  $1000.00 
upon  receipt  of  shipping  receipts,  $1000.00 
thirty  days  and  $1070  sixty  days  from  date  of 
shipping  receipt  Coast  Coal  Company,  Very 
truly  yours,  by  Joseph  K.  Dorr,  Secretary." 

The  respondent  performed  Its  part  of  the 
contract  by  manufacturing  the  coal  bunker 
and  delivered  it  to  appellant,  and  by  manufac- 
turing the  coal  washer  and  tendering  It  to 
appellant  Prior  to  the  trial,  appellant  paid 
to  respondent  $1,999  upon  the  contract  price, 
leaving  unpaid  a  balance  of  $1,071.  By  agree- 
ment between  the  parties  the  bunker  was  to 
be  considered  as  fully  paid  for.  The  washer 
having  been  tendered  to  and  refused  by  ap- 
pellant, respondent  holds  It  for  appellant  and 
to  secure  the  balance  due  upon  the  contract 
price.  We  will  note  other  facts  as  may  be 
necessary  In  our  discussion  of  the  errors 
assigned. 

It  is  first  contended  by  learned  counsel  for 
appellant  that  the  contract  evidenced  by  the 
letters  and  acceptance  Is  not  complete.  In  that 
the  ofTer  of  respondent  was  to  deliver  the 
washer  f.  o.  b.  at  Seattle,  and  to  deliver  the 
bunker  f.  o.  b.  at  Tacoma,  while  the  accept- 
ance was  for  delivery  of  both  at  Tacoma,  and 
was  therefore  not  an  unqualified  acceptance 
of  the  offer.  There  might  be  some  merit  in 
tills  contention  if  the  acceptance  depended 
entirely  upon  the  writing  above  quoted.  But 
there  was  evidence  tending  to  show  that,  In 
addition  to  the  written  acceptance,  the  appel- 
lant orally  accepted  the  proposal  of  respond- 
ent and,  In  addition,  both  parties  have  treat- 
ed and  acted  upon  the  contract  as  consum- 
mated— the  respondent  by  manufacturing  and 
tendering  the  machinery,  and  the  appellant 
by  accepting  a  part  of  it  and  paying  a  sub- 
stantial part  of  the  contract  price.  The  ap- 
pellant has  also  by  its  cross-complaint  sought 
to  recover  damages  for  an  alleged  breach  of 
the  contract  on  the  part  of  the  respondent 
We  think  it  dear  that  the  contract  must  be 
regarded  as  having  been  entered  into,  even 
though  there  may  originally  have  been  some 
uncertainty  as  to  the  place  of  delivery. 

Several  contentions  are  made  in  behalf  of 
appellant  based  upon  the  theory  that  the  bal- 
ance due  respondent  if  any  is  dependent  upon 
the  reasonable  value  of  the  washer ;  the  trial 
court  having  excluded  evidence  of  and  refus- 
ed to  consider  Its  reasonable  value.  It  is 
argued  that  since  the  original  contract  was 
for  a  lump  sum  as  the  price  for  both  the 
washer  and  bunker,  upon  settlement  of  a  part 
of  the  controversy,  appellant  became  liable  in 
any  event  only  for  the  reasonable  value  of  the 
remainder,  to  wit,  the  washer.  There  is  noth- 
ing in  the  record  indicating  that  by  this  un- 
derstanding between  the  parties,  eliminating 
from  the  controversy  all  matters  except  the 
washer  and  the  unpaid  balance  of  the  con- 
tract price,  they  thereby  intended  that  these 
matters  should  be  determined  other  than  by 
the  terms  of  the  contract.  If  respondent  has 
performed  its  part  of  the  contract  in  the 


manufacture  and  tender  of  the  washer,  it  is 
entitled  to  the  whole  of  the  balance  of  tbe 
contract  price.  Tbe  fact  that  the  parties 
agreed  that  the  contract  in  so  far  as  tbe  de- 
livery of  the  bunker  and  the  payment  of  the 
$1,9£^  Is  concerned  should  be  regarded  as  a 
settlement  of  that  portion  of  the  contract  does 
not  show  that  the  balance  due,  if  any,  la  to  be 
determined  by  the  reasonable  value  ot  the 
washer.  We  think  that  tbe  reasonable  value 
of  the  washer  was  in  no  way  involved,  and 
that  the  court  properly  excluded  such  ques- 
tion from  consideration  in  determining  the 
rights  of  the  parties.  The  question  was  still 
one  of  contract  price,  and  not  of  reasonable 
value. 

During  tbe  trial,  counsel  for  appellant  of- 
fered to  prove  by  the  testimony  of  Mr.  Spike, 
the  appellant's  manager,  that  In  a  conversa- 
tion with  him  some  time  after  the  completion 
and  tender  of  the  washer  and  after  this  coa- 
troversy  arose  Mr.  Mather,  the  respondent's 
manager,  had  stated:  "That  the  coal  wa*er 
which  had  been  built  was  not  In  accordance 
with  the  contract  or  the  specifications  which 
had  been  entered  into  between  plaintiff  and 
defendant,  and  for  that  reason  the  defendant 
took  and  paid  for  the  other  articles  whldi 
are  mentioned  In  this  contract  and  that  Cald- 
well Bros.  Company  would  not  require  defend- 
ant to  receive  or  take  the  washer."  Objec- 
tion by  counsel  for  respondent  to  this  offer 
was  sustained,  and  the  ruling  thereon  is  here 
claimed  as  error.  It  is  plain  from  the  record 
that  the  defense  was  not  made  upon  the  the- 
ory that  the  parties  had  agreed  to  a  full  set- 
tlement of  the  controversy  by  the  delivery  of 
tbe  bunker  and  payment  of  $1,999  upMi  the 
contract  price.  So  this  evidence  is  only  ma- 
terial. If  at  all,  as  an  admission  tending  to 
show  that  the  respondent  had  not  complied 
with  the  contract  in  the  manufacture  of  the 
washer.  This  Is  the  theory  upon  which  coun- 
sel for  appellant  contends  that  the  evidence 
was  admissible.  He  argues  that  it  was  an 
admission  against  the  interest  of  respondent 
made  by  its  agent  and  hence  binding  upon  it 
It  seems  to  us  that  this  is  nothing  more  than 
an  attempt  to  prove  statements  of  an  agent 
amounting  only  to  an  expression  of  an  opinion 
as  to  the  rights  and  obligations  of  his  prin- 
cipal after  the  transaction  out  of  whidi  such 
rights  and  obligations  arose,  and  also  after 
such  rights  and  obligations  had  become  a  sub- 
ject of  controversy.  In  16  Cyc.  1008,  it  is 
stated:  "It  is  to  be  observed  that  in  the  law 
of  agency  it  is  no  part  of  an  agent's  duty  to 
prejudice  bis  principal  by  narrative  state- 
ments construing  or  otherwise  affecting  his 
principal's  rights  or  liabilities,  or  to  discuss 
the  propriety  of  his  conduct  even  In  relation 
to  the  subject-matter  of  the  agency.  On  these 
grounds,  rather  than  that  of  irrelevancy,  rests 
the  broad  general  rule  that  an  agent's  narra- 
tive of  a  past  transaction  does  not  affect  the 
principal."  Weideman  v.  Tacoma  By.  &  Mo- 
tor Co.,  7  Wash.  517,  36  Paa  tt*.    We  are  of 
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the  opinion  that  the  statements  of  Mather 
sought  to  be  proven  were  not  admissible  a> 
admissions  against  respondent. 

It  is  contended  by  appellant  that  the  proof 
shows  that  the  washer  was  not  a  400-ton 
washer,  and  therefore  not  according  to  the 
contract  This  contention  is  based  upon  the 
assumption  that  the  ctxitract  amounted  to  a 
guaranty  that  the  wa8h»  was  capable  of 
washing  -400  tons  of  coal  per  day,  that  the 
evidence  shows  that  it  would  not  wash  that 
amount  per  day,  and  that  the  court  should 
have  so  found ;  while  respondent  contends  that 
the  evidence  would  In  no  event  warrant  such 
a  finding,  and  also  that  the  contract  did  not 
amount  to  a  guaranty  as  to  the  capacity  of 
the  washer.  It  will  be  noticed  that  there  are 
no  specific  words  of  guaranty  In  the  contract, 
and  the  contention  that  there  was  a  guaranty 
of  the  nature  claimed  rests  wholly  upon  the 
language  of  the  contract  designating  or  nam- 
ing the  washer.  In  the  first  letter  of  proposal 
It  was  designated  as,  "One  400-ton  coal  bunk- 
er and  wasber."  In  the  second  letter  of  pro- 
IKisal  It  was  designated  as,  "A  locally  built 
washer  of  the  Howe  type."  In  the  order  It 
was  designated  as,  "One  400-ton  Howe  type 
coal  washer."  In  the  letter  of  acceptance  it 
Is  designated  as,-  "One  400-ton  Howe  coal 
washer."  In  the  specifications  It  Is  designat- 
ed as,  "One  standard  vertical  type  Howe  coal 
washer,  ampacity  400  tons  per  day."  Accord- 
ing to  the  terms  of  the  contract,  the  washer 
was  to  be  constructed  according  to  specifica- 
tions and  blueprint  furnished.  These  it  ap- 
pears from  the  record  provide  in  detail  the 
manner  of  its  construction  and  Its  size.  The 
speciScations  and  blueprint  were  prepared 
and  agreed  upon  by  the  parties  before  and  at 
the  time  of  entering  into  the  contract,  and  no 
contention  Is  made  by  appellant  that  the 
washer  was  not  constructed  In  strict  com- 
pliance therewith.  Under  such  circumstan- 
ces, we  think  the  court  was  fully  justified  In 
declining  to  hold  that  there  was  a  warranty 
or  a  breach  thereof  as  to  the  capacity  of  the 
wasber. 

When  the  parties  to  a  contract  designate 
the  article  to  be  manufactured  In  the  manner 
here  Involved,  and  then  proceed  to  agree  upon 
detailed  specifications  and  drawings  as  to  the 
size  and  manner  of  construction  of  such  ar- 
ticle, we  think  the  contract  Itself  shows  that 
the  manner  of  so  designating  the  article  was 
nothing  more  than  the  use  of  a  trade-name 
or  term  for  It,  and  the  question  of  whether  or 
not  it  Is  constructed  In  compliance  with  the 
terms  of  the  contract  Is  to  be  determined  by 
the  detailed  specifications  and  drawings,  and 
not  by  the  mere  name  they  may  choose  to 
call  It,  or  the  manner  by  which  they  may  des- 
ignate it,  and  that  such  designation  does  not 
amount  to  a  warranty  as  to  Its  capabilities. 
30  Am.  &  Eag.  Ency.  of  Law  (2d  Ed.)  14S; 
Kleeb  v.  Bard,  7  Wash.  41,  34  Pac.  138;  Die- 
bold  Safe  &  Lock  Co.  v.  Huston,  55  Kan.  104, 


S9  Pac.  1085,  28  L.  B.  A.  63 ;  Seitz  v.  Brew- 
er's Refrigerating  Co.,  141  V.  8.  510,  12  Sup. 
Ct.  46,  35  L.  Ed.  837 ;  17  Am.  &  Eng.  Ency.  of 
Law  (2d  Bd.)  12. 

We  are  of  the  opinion  that  the  learned 
trial  court  correctly  determined  the  rights 
of  the  parties,  and  its  Judgment  Is  affirmed. 

BUDKIN,  a  J.,  and  DUNBAB,  MOUNT, 
and  CROW,  JJ.,  concur. 


m  Wash.  4M) 
HOWELL  et  al.  ▼.  WINTBJBS. 
(Supreme  Court  of  Washington.    May  21,  1910.) 

1.  Assault  and  Battebt  (J  2^— Civii.  Lia- 
bility—Dbfinihow— "Assault." 

An  "assault"  is  an  attempt,  with  unlawful 
force,  to  inflict  bodily  injuries  on  anotheT,  ac- 
companied with  the  apparent  present  ability  to 
effectuate  the  attempt  if  not  prevented,  the  ap- 
pTehension  created  in  the  mind  of  the  assaulted 
person  being  more  important  in  determining 
whether  there  was  an  assault  than  the  undisclos- 
ed intention  of  the  assaulter;  and  an  instruction 
that  an  assault  is  an  action  or  conduct  on  the 
part  of  defendant,  and,  for  Instance,  if  the  jui7 
believe  plaintiff's  testimony  that  defendant  ahoolc 
his  6st  in  front  of  her  face  angrily  and  unlaw- 
fully, when  he  was  in  such  proximity  to  her, 
as  that  he  could,  or  might  have,  struck  her,  also 
near  enough  to  produce  a .  feeliug  on  her  part 
that  she  might  be  struck,  that  would  be  an  as- 
sault, substantially  defined  an  assault 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  ii  57-02 ;    Dec.  Dig.  {  2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1.  pp.  532-538;    vol.  8,  p.  7582.] 

2.  Assault  ard  Baitebt  ({  43*)— Tbial— Iw- 

STBUCTI0N8. 

In  an  action  for  damages  for  assaulting 
plaintiff  while  she  was  In  defendant's  store  re- 
turning goods,  an  instruction  that  defendant 
would  have  the  right  to  request  plaintiff  to  de- 
part, but  that  her  failure  to  comply  with  his 
request  would  not  justify  assaulting  her,  though 
he  might,  after  proper  request,  use  sufficient 
force  to  eject  her,  was  proper,  and  suflSciently 
explained  defendant's  right  to  remove  plaintiff 
from  his  store. 

[ESd.  Note. — For  other  cases,  see  Assault  and 
Battery.  Cent  Dig.  |  1 ;    Dec.  Dig.  |  43.*] 

Department  1.  Api^eal  from  Superior 
Court,  Chehalls  County ;  Ben   Sheeks,  Judge. 

Action  by  Julia  Howell  and  others  against 
John  Winters.  From  a  Judgment  for  plaln- 
tiflTs,  defendant  appeals.    Affirmed. 

W.  H.  Abel,  for  appellant  Morgan  & 
Brewer,  for  respondents. 

RUDKIN,  G.  J.  On  the  7th  day  of  July. 
1909,  the  plaintiff  Julia  Howell  visited  a 
store  conducted  by  the  defendant  John  Win- 
ters, and  his  brother,  in  the  city  of  Hoqulam, 
for  the  purpose  of  returning  a  corset  pur^ 
chased  by  her  husband  a  few  days  before, 
and  securing  a  return  of  the  purchase  price. 
The  defendant  and  his  brother  denied  that 
the  purchase  was  made  In  their  store,  and 
refused  to  accept  the  corset  or  refund  the 
money.  In  the  controversy  that  arose  be- 
tween the  parties  over  the  return  of  the  mon< 
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ey,  tbe  plaintiffs  contend  that  the  defendant 
assaulted  tbe  plaintiff  Julia  Howell,  and 
used  rile  and  opprobrious  language  towards 
her,  for  which  damages  were  sought  In  this 
action.  Tbe  jury  returned  a  verdict  in  favor 
of  tbe  plaintiffs  In  the  sum  of  $14200.  On 
motion  for  a  new  trial  the  court  required 
them  to  remit  tbe  sum  of  $700  from  the  ver- 
dict, and,  the  remission  being  made,  a  Judg- 
ment was  entered  for  tbe  residue,  from  which 
this  appeal  is  prosecuted. 

In  its  charge  to  the  Jury  the  court  defined 
as  assault  as  follows:  "An  assault  is  an  ac- 
tion, or  conduct,  on  the  part  of  tbe  defendant 
— for  instance,  if  you  believe  her  testimony 
that  he  shook  bis  fist  in  front  of  her  face 
angrily  and  unlawfully,  when  be  was  In  such 
proximity  to  her,  as  that  be  could,  or  might 
hare,  struck  her.  also  near  enough  to  produce 
a  feeling  on  her  part  that  'she  might  be 
struck,  that  would  be  an  assault.  Then,  of 
course,  if  he  did  strike  her,  that  would  be 
an  assault  and  bnttory.  She  may  recover  in 
cose  you  only  find  assault,  or  in  case  yoo 
find  assault  and  battery,  if  you  find  it  was 
made  unlawfully  and  under  the  circumstan- 
ces I  bare  mentioned."  Upon  this  instruc- 
tion tbe  first  error  is  assigned.  It  may  well 
be  doubted  whether  an  erroneous  definition 
of  the  term  "assault"  would  be  prejudicial 
in  this  cose,  for  all  the  testimony  on  the 
one  side  tended  to  show  an  actual  battery, 
while  the  testimony  on  the  other  side  tended 
to  refute  either  an  assault  or  a  battery.  But, 
regardless  of  this,  we  think  the  definition  as 
given  is  substantially  correct  An  assault 
was  formerly  defined  by  oar  statute  as  "an 
attempt  in  a  rude,  insolent,  and  angry  man- 
ner unlawfully  to  touch,  strike,  beat,  or 
wound  another  person,  coupled  with  a  pres- 
ent ability  to  carry  such  attempt  into  execu- 
tion." Ballinger's  Ann.  Codes  &  St.  i  7055, 
(Pierce's  Code,  |  1572).  This  section  was  re- 
pealed by  the  new  Criminal  Code,  and,  so  far 
as  we  are  able  to  discover,  the  term  "assanlt" 
is  not  defined  in  tbe  latter  act  We  must 
therefore  look  to  the  common  law  for  a  defl- 
nition.  Cooley  defines  tbe  terms  thus:  "An 
assault  is  an  attempt,  with  unlawful  force,  to 
inflict  bodily  injuries  on  another,  accom- 
panied with  the  apparent  present  ability  to 
give  effect  to  the  attempt  if  not  prevented. 
Such  would  be  tbe  raising  of  tbe  hand  in 
anger,  with  an  apparent  puri)ose  to  strike, 
and  Bufiiclently  near  to  enable  the  purpose  to 
be  carried  into  effect ;  tbe  pointing  of  a  load- 
ed pistol  at  one  who  is  in  its  range;  the 
pointing  of  a  pistol  not  loaded  at  one  who  Is 
not  aware  of  that  fact  and  making  an  ap- 
parent attempt  to  shoot;  shaking  a  whip  or 
tbe  fist  in  a  man's  face  in  anger;  riding  or 
running  after  him  in  threatening  and  hostile 
manner  with  a  club  or  other  weapon;  and 
the  like;  The  right  that  is  invaded  here  in- 
dicates the  nature  of  tbe  wrong.  Every  per 
son  has  a  right  to  complete  and  perfect  im- 


munity from  bofltUe  aBsanlta  that  threaten 
danger  to  bis  -  person — 'A  right  to  live  In 
society  without  being  put  in  fear  of  personal 
harm.' "  Cooley  on  Torts  (3d  Ed.)  27a  See, 
also.  Commonwealth  v.  White,  110  Masa  407; 
Mailand  v.  Halland,  83  Minn.  4S3,  86  N.  W. 
446 ;  Morgan  v.  O'Daniel  (Ky.)  53  S.  W.  1040. 
Tbe  presence  or  absence  of  an  assault  de- 
pends more  upon  tbe  apprehension  created  in 
tbe  mind  of  tbe  person  assaulted  than  upon 
the  undisclosed  intentions  of  the  person  com- 
mitting the  assault. 

It  is  next  contended  that  tbe  court  refused 
to  define  or  explain  the  right  the  appellant 
would  have  to  remove  the  respondent  Julia 
Howell  from  bis  store.  In  this  connection 
tbe  court  charged  the  Jury  as  follows:  **I 
will  instruct  tbe  Jury  that  he  would  have  a 
right  to  request  her  to  depart,  but  tbe  fact 
that  she  did  not  comply  with  tbe  request 
would  not  Justify  him  in  making  an  as-sault. 
He  might,  after  proper  request,  use  sufficient 
force  to  put  her  out  of  the  store ;  be  would 
have  a  right  to  do  that,  but  he  would  have 
no  right  to  make  an  assault  of  the  kind  I 
have  described  nor  an  assault  and  battery  as 
I  have  described."  It  seems  to  us  this  charge 
is  correct,  and  was  ample  and  sufficient  for 
the  guidance  of  tbe  Jury.  Furthermore,  if  an 
assault  or  an  assault  and  battery  was  actu- 
ally committed,  there  is  no  pretense  that  it 
was  committed  in  the  removal  of  this  woman 
from  the  store. 

It  is  lastly  contended  that  the  verdict  Is 
still  excessive,  but,  if  we  accept  the  testi- 
mony on  the  part  of  tbe  respondents  as  true, 
the  verdict  as  reduced  by  tbe  trial  court  is 
sustained  by  competent  and  sufficient  testi- 
mony.   The  Judgment  is  therefore  affirmed. 

FULLERTON,  OOSE,  CHADWICK,  and 
MORRIS,  JJ.,  concur. 


(S8  Wash.  4M) 

GDNTHER  et  al.  r.  HUNEKB,  Judge. 

(Supreme    Court    of    Washington.      May    27. 
1910.) 

L  Stattttes  (J  ICl*)— CosFLicnNo  Statutes 
— Acts  Passbo  at  Ramb  Session. 

Where   two  conflicting  acts  were  adopted 

at  thC'Same  session  of  tbe  Legislature,  tbe  later 

act  controls. 
[Ed.    Note.— For   other   cases,    see    Statutes, 

Cent.  Dig.  f  231 :   Dec.  Dig.  |  ICl.tJ 

2.  INTOXICATIKO  LlQUOBS  (8  25*)— LOCAt  OP- 
TION— Units  or  Decision — Statutes — Ap- 
plicability—"Bodies  COBPORATE." 

Const  art  11,  ({  4,  11,  requiring  the  Leg- 
islature to  eBtablish  a  system  of  county  govern- 
ment and  to  provide  by  Reneral  law  for  township 
organization,  etc.,  do  not  take  away  from  the 
Legislature  the  control  of  townahips  organized 
under  laws  relating  to  township  organization 
in  all  the  afTairs  thereof  by  general  hw,  and 
the  local  option  law  (Act  March  12,  10(J9 ;  Laws 
1900,  c.  81).  providing  that  the  part  of  each 
county  outside  of  cities  or  fourth  class  towns 
shall  be  a  unit,  and  may  vote  on  the  question 
of  the  sale  of  intoxicating  liquor  within  the 
boundaries  thereof,  applies  to  all  counties,  and 
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prevail*  OTer  Act  March  3,  IfiOO  (Iiaws  1900,  e. 
i7)  amendias  Act  March  23,  1895  (Laws  1S95, 
c.  175),  i>roTiding  that.townshipa  are  bodies  cor- 
porate with  power  to  determine  whether  licenses 
for  the  sale  of  intoxicating  liquors  shall  be 
(ranted,  and  the  local  option  law  is  applicable 
to  a  county  which  has  adopted  township  organi- 
sation. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Ldquors,  Cent.  Dig.  |  31 ;    Dec.  Dig.  i  25.*  ' 

For  other  deGnitions,  see  Words  and  Phrases, 
voL  2,  p.  1603.] 

3.  Statutes  (J  154*)— L«qislativk  Poweh— 
Binding  Subsequent  Action  of  liEoisUi- 

TUSE. 

The  provisions  of  an  act  that  no  statute 
which  shall  thereafter  become  a  law  shall  be 
construed  as  altering,  amending,  or  repealing 
any  of  the  provisions  of  the  act  unless  express- 
ly so  provided,  do  not  prevent  the  same  or 
a  subsequent  liegislature  from  enacting  an  in- 
consistent law  necessarily  repealing  the  act, 
though  no  reference  is  made  to  the  act. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  {  221 ;   Dec.  Dig.  §  164.*] 

Department  2r  Action  by  Theodore  Gun- 
ther  and  others  against  WiUiaoi  A.  Huneke, 
as  Judge  of  the  Superior  Court  for  Spokane 
County.  There  vtras  a  Judgment  of  dismissal, 
and  plaintiffs  applied  for  a  writ  of  review, 
which  was  Issued.    Affirmed. 

Richardson  ft  Leughon  and  R.  M.  Web- 
ster,  for  plaintiffs.  Fred  O.  Pngb  and  Don- 
ald F.  Efaser,  for  defendant 

MOUNT,  J.  An  action  was  brought  In  the 
fmperlor  court  of  Spokane  county  to  enjoin 
an  election  about  to  be  held  for  the  purpose 
of  determining  whether  licenses  shall  be  Is* 
sued  for  the  sale  of  intoxicating  liquors  In 
Spokane  county  outside  of  Incorporated  cit- 
ies and  towns,  under  the  provisions  of  the 
act  of  March  12,  1900,  commonly  known  as 
the  "Local  Option  Law."  The  lower  court 
sustained  a  general  demurrer  to  the  com- 
plaint, and  dismissed  the  action.  It  appears 
that  the  election  is  to  be  held  on  May  31, 
1910,  end  that  there  is  no  adequate  rem- 
edy by  appeal.  A  writ  of  review  was  there- 
fore issued. 

It  appears  from  the  complaint  that  the 
county  of  Spokane,  outside  of  Ihcorporat- 
ed  cities  and  towns,  has  adopted  township 
organization  under  the  act  of  March  23, 
1805  (Laws  1805,  c.  175);  that  at  the  regu- 
lar annnal  town  meeting  held  in  March,  1910, 
each  of  the  townships  in  said  county  deter- 
mined for  itself  the  question  whether  li- 
censes should  be  granted  for  the  sale  of  in- 
toxicating liquors  therein  for  the  current 
year;  that  two  of  such  townships  determined 
that  such  licenses  should  be  granted,  while 
all  the  rest  of  such  townships  determined 
that  licenses  should  not  be  granted  in  the  re- 
spective townships:  that  afterwards  a  peti- 
tion was  filed  asking  for  an  election  to  deter- 
mine whether  licenses  shall  be  granted  for 
the  sale  of  Intoxicating  liquors  outside  of 
cities  and  towns,   under  the  provisions  of 


the  act  of  March  12,  1900.  This  election  Is 
to  be  held  on  May  31st,  and  this  action 
seeks  to  enjoin  such  election.  The  question 
In  the  case  Is  whether  these  townships  are 
controlled  in  regard  to  the  sale  of  Intoxica- 
ting liquors  by  the  act  of  1895,  «nd  the 
amendments  of  1909,  relating  to  township 
organizations,  or  whether  they  are  controll- 
ed by  the  local  option  law  of  1909  (Laws 
1909,  p.  153).  The  act  of  1805,  as  amended 
on  March  3,  1909  (Laws  1909,  p.  74),  provides 
that  these  townships  are  bodies  corporate 
with  power:  "Tenth.  To  determine  whether 
license  shall  be  granted  for  the  sale  of  spir- 
ituous, malt  or  intoxicating  liquor  in  said 
town;  and  unless  a  majority  of  the  electors 
present  and  voting  at  the  annual  town  meet- 
ing shall  vote  by  ballot  In  favor  of  grant- 
ing a  license  In  their  town  for  the  year  then 
next  ensuing,  no  such  license  shall  be  grant- 
ed to  sell  liquor  in  said  town  for  that  year." 
Section  1  of  the  local  option  law  provides 
units  of  territory,  for  the  purposes  of  an 
election  upon  the  question  whether  the  sale  of 
intoxicating  liquors  shall  be  permitted  In  any 
county,  among  others,  as  follows:  "That  por- 
tion, considered  as  a  whole,  of  each  county 
containing  nny  such  city,  cities  or  fourth  class 
towns  outside  of  Its  or  their  boundary  lines. 
EUtch  subdivision  of  territory  as  above  shall 
be  a  unit  to  itself,  and  may  vote  as  such  upon 
the  question  of  the  sale  of  Intoxicating  liq- 
uor within  Its  boundaries."  Laws  1909,  page 
153.  The  clause  "such  city,  cities  or  fourth 
class  towns"  refers  to  cities  of  the  first,  sec- 
ond, third,  and  fourth  class,  and  unclassi- 
fied cities  of  more  than  1,000  population. 
It  is  apparent  that.  If  the  local  option  law 
applies  to  counties  which  have  adopted  town- 
ship organization,  then  the  election  may  be 
held,  and  the  portion  of  the  county  outside 
of  excepted  cities  and  towns  is  controlled 
by  such  law  in  regard  to  the  right  to  Issue 
such  license,  for  the  act  Is  a  general  act. 
and  such  counties  are  not  excepted. 

It  is  argued  by  counsel  for  the  relators 
that,  because  the  Constitution  of  the  state 
provides  for  township  organization  of  coun- 
ties, and  that  the  business  of  the  several 
townships  shall  be  conducted  In  the  man- 
ner provided  by  the  act  authorizing  such  or- 
ganization, therefore,  when  organized,  such 
townships  become  constitutional  divisions, 
and  each  may  determine  for  Itself  the  con- 
duct of  its  local  affairs  In  accordance  with 
the  act  creating  it.  This  position  is  sound 
wherb  there  Is  no  conflict  between  general 
laws  and  the  one  relating  to  such  townships. 
The  Constitution  provides,  at  section  4  of  ar- 
ticle 11:  "The  Legislature  shall  establish 
a  system  of  county  government  which  shall 
be  uniform  throughout  the  state,  and  by 
general  laws  shall  provide  for  township  or- 
ganization, under  which  any  county  may 
organize  whenever  a  majority  of  the  quali- 
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fled  electors  of  such  county  voting  at  a  gen- 
eral election  shall  so  determine,  and  when- 
ever a  county  shall  adopt  township  organ- 
ization, the  assessment  and  collection  of  the 
revenue  shall  be  made,  and  the  business  of 
such  county,  and  the  local  affairs  of  several 
townships  therein,  shall  be  managed  and 
transacted  in  the  manner  prescribed  by  such 
general  law." 

Section  11  of  the  same  article  provides: 
"Any  county,  city,  town  or  township  may 
make  and  enforce  within  its  limits  all  such 
local  police,  sanitary  and  other  regulations 
as  are  not  In  conflict  with  general  laws." 
These  provisions  make  it  plain  that  town-, 
ships  as  well  as  counties,  cities,  and  towns 
are  subject  to  general  law,  and  the  manage- 
ment of  the  business  thereof  Is  subject  to 
control  by  the  Legislature,  which  is  of  ne- 
cessity supreme,  and  which  may  alter  or 
amend  at  will  by  general  law,  either  direct- 
ly or  by  Implication,  any  general  or  local 
law  or  regulation.  It  Is  said  that  the  term 
"such  general  law,"  as  used  In  the  section 
flrst  quoted,  refers  only  to  laws  relating  to 
township  organization,  which  Is  no  doubt 
true,  but  these  words  do  not  mean  that  gen- 
eral laws  applicable  to  the  whole  state,  with- 
out speciflcally  excepting  such  townships, 
are  not  as  controlling  therein  as  the  same 
are  in  counties  or  cities  of  other  classes. 
These  constitutional  provisions  do  not  In 
any  manner  take  away  from  the  Legislature 
the  control  of  such  townships  in  all  of  the 
affairs  thereof  by  general  law.  Both  the 
township  act  and  the  local  option  act  are 
general  laws.  By  the  former  act  It  is  pro- 
vided that  each  township  shall  have  power 
to  determine  whether  licenses  shall  be  is- 
sued for  the  sale  of  Intoxicating  liquors 
therein.  By  the  latter  act  it  is  provided 
that  the  portion  of  each  county  outside  of 
certain  cities  and  towns  shall  be  the  unit, 
and  shall  decide  upon  the  question  of  the 
sale  of  Intoxicating  liquors  within  its  bound- 
aries. There  is  no  exception  of  counties 
where  township  organization  has  been  es- 
tablished, and  no  exception  of  such  town- 
ships. The  two  acts,  if  they  cover  the  same 
territory,  are  in  direct  conflict  upon  this 
question  and  cannot  stand  together.  The 
local  option  law  is  the  latest  enactment  and 
must  control.  Pierce  v.  Commercial  Invest- 
ment Company,  30  Wash.  272,  70  Pac.  496; 
Tatum  V.  Georgia,  79  Ga.  17C,  3  S.  E.  907; 
Cooper  V.  Shelton,  97  Ky.  282,  30  S.  W.  623. 

It  is  argued  by  relators  that  the  local  op- 
tion law  does  not  relate  to  counties  where 
township  organization  has  been  adopted,  be- 
cause at  the  time  of  the  passage  of  the 
local  option  act  there  were  two  forms  of 
county  government,  one  by  organized  town- 
ships, and  the  other  without  such  organiz- 
ed townships;  and  also  because  the  amend- 
ment to   the   act  of  1895,   conferring  upon 


townships  the  right  to  control  the  sale  of 
intoxicating  liquors,  was  passed  at  the  same 
session  of  the  Legislature  wtiich  passed  the 
local  option  act;  and  also  because  an  amend- 
ment to  the  township  organization  act  pro- 
vided, "that  no  act  which  shall  hereafter  be- 
come a  law  shall  be  construed  as  in  any 
manner  altering,  amending  or  repealing  any 
provisions  of  this  act  unless  such  act  ex- 
pressly 80  provides."     Laws  1909,  page  80. 

There  is  much  force  in  all  these  reasons, 
but  the  Legislature  could  not  have  been  ig- 
norant of  the  fact  that  Spokane  county  bad 
adopted  the  township  organization.  The  lo- 
cal option  law,  while  passed  at  the  same 
session  as  the  amendment  to  the  township 
organization  act,  was  passed  after  tboKe 
amendments.  The  local  option  law  is  a  gen- 
eral law,  and  applicable  to  all  the  counties 
of  the  state  without  exception.  It  is  a  lat- 
er act,  and  must  prevail  over  previous  en- 
actments upon  the  same  subject  The  amend- 
ment of  the  township  act,  to  the  effect  that 
no  act  which  shall  hereafter  become  a  law 
shall  be  construed  as  altering,  amending,  or 
repealing  any  of  the  provisions  of  this  act 
unless  expressly  so  provided,  could  not,  of 
course,  prevent  the  same  or  a  subsequent 
Legislature  from  enacting  an  inconsistent 
law,  which  would  necessarily  repeal  a  for- 
mer enactment  even  though  no  reference 
was  made  to  the  former  law.  What  one 
Legislature  may  do,  the  same  or  another 
Legislature  may  directly  or  indirectly  nnda 
This  amendment  amounted  to  no  more  than 
the  general  rule,  which  la  that  repeals  by 
implication  are  not  favored.  But  where  two 
provisions  are  entirely  inconsistent,  as  the 
ones  under  consideration  appear  to  be,  one 
must  necessarily  fall. 

In  view  of  the  fact  that  the  local  option 
law  applies  to  all  the  counties  of  the  whole 
state  without  any  exception,  there  seems  to 
be  no  escape  from  the  conclusion  that  all 
counties  are  included  within  its  provisions. 
The  lower  court,  therefore,  properly  sustain- 
ed the  demurrer  to  the  complaint,  and  the 
Judgment  must  be  affirmed. 

DUNBAR,    CROW,    and    PARKER,    JJ., 

concur. 


(58  Wash.  48$) 

BTTSSELL  V.  OILL,  Mayor. 
(Supreme  Ooart  of  Washington.    May  26.  1910.) 

1.  MUNICIPAI,  CORPOBATIONS  (J  48*) — SPECIAI, 
CHARTEKS— CONSTlTnTlONAL  PROVISIONS. 
Const,  art.  11,  §  10,  providing  that  any  city 
containing  a  population  of  20.000  or  more  shall 
be  permitted  to  form  a  charter  for  its  own 
goTernment  coD.sistent  with  and  subject  to  the 
Constitution  and  laws  of  the  state,  was  intend- 
ed to  secure  to  all  such  cities  complete  local 
self-government  in  municipal  atFairs,  subject 
only  to  the  restrictions  mentioned,  so  mat  char- 
ter  provisions   adopted    under   such    authority 
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should  be  snstained  unless  in  direct  conflict  with 
the   Constitution   or   laws. 

[E}d.  Note.— For  other  coses,  see  Municipal 
Corporations,  Cent  Dig.  ||  127,  128 ;  Dec.  Dig. 
I46.*] 

Z  Municipal  CoRPOBxTioifs  (8  67*)— Locai. 

SKLr-GOVERNMENT^PUBLIO   PLAKTB  COMAIS- 

HON— Validity— Membership. 

Seattle  City  Charter  Amendment  March  8, 
1910.  crt^ating  a  municipal  plans  commission, 
consisting  of  21  members,  all  of  whom  are 
requirr4  to  be  citinens  of  the  city,  to  be 
chosen  partially  from  the  city  council  and 
boards  and  partially  by  the  mayor  from  note- 
inees  submitted  by  14  different  associations 
clubs,  public  service  corporations,  etc.,  located 
and  doinK  business  within  the  city,  was  not  un- 
constitutional as  violating  Const,  art.  11,  |  10, 
guaranteeing  local  self-government,  because  the 
membership  of  such  nominating  organizations 
included  nonresidents  of  the  state  and  of  the 
TTnlted  States;  the  commissioners  to_  be  appoint- 
ed being  appointive,  and  not  elective,  officers, 
and  themselves  required  to  be  citizens  of  the 
city. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  g  162;  Dec.  Dig.  $ 
67.»] 

8.  CoNSTiTtrnoNAL  Law  (§  63*)— Delegation 

OF   Leoislative  .  Power  —  Public    Plans 

CoM>fissiorj 

Under  Seattle  City  Charter  Amendment 
March  8,  1910,  creating  a  municipal  plans  com- 
mission, and  prescribing  their  duties,  such  com- 
mission is  only  authorized  to  employ  men  of  na- 
tional reputation  to  prepare  and  submit  final 
plans  for  the  extension  and  improvement  of  the 
city,  the  plans  to  lie  adopted  by  vote  of  the  peo- 
ple, and  hence  the  commission  having  no  power 
to  originate  plana,  and  only  being  authorized  to 
reject  those  suKeested  by  a  two-thirds  vote,  the 
act  did  not  delegate  legislative  power  to  the 
commission  in  violation  of  the  Conatittttion  or 
any  general  law. 

[Ed.  Note.— For  other  cases,  see  Conatitution- 
al  Law,  CentDig.  {|  108-114;  DecDig.  j  63.*] 
4  Constitutional    Law    (8    70»)— Judicial 

Powers- -Invasion  of  Province  oi  Leois 

LATURE. 

It  ii  no  concern  of  the  courts  whether  the 
LegisliUure  has  provided  the  wisest  or  best 
method  of  accomplishing  its  object. 

[Ed  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  8  131 ;   Dec.  Dig.  8  70.*1 

B.  Municipal  Corporations  (8  07*)— Local 

SeLF-OoVERNMENT  — INVAOINO     POWERS    OP 

Local  Auditing  Officers. 

Seattle  Ci^  Charter  Amendment  March 
8,  1910,  creating  a  municipal  plans  com- 
mission to  be  composed  entirely  of  citi- 
zens of  the  city,  some  of  whom  were  to  tw 
appointed  by  the  mayor  from  eligibles  nominat- 
ed by  different  associations,  corporations,  etc, 
whose  membership  ntight  include  nonresidents, 
and  even  aliens,  and  which  authorized  the  com- 
mission to  approve  the  vouchers  for  expenditures, 
made  necessary  and  provided  for,  to  carry  out  the 
purpose  intended,  was  not  objectionable  as  giv- 
ing nonresidents  a  voice  in  the  q>ending  of  the 
money  raised  by  the  tax  authorized  by  the  act. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.Dig.  8 162 ;  Dec.  Dig.  8  67.*] 

8.  CoNBtrruTioNAL  Law  (8  205*)— Municipal 
Plans  CoionssioN  —  Grant  of  Special 
"Pbivileqes  and  Iumunitics." 

Seattle  City  Charter  Amendment  March 
8.  1910,  creating  a  municipal  plans  commis- 
sion to  be  formed  from  members  of  vari- 
ous city  boards  and  by  appointment  by  the 
mayor  from  eligibles  nominated  by  14  dif- 
ferent associations,  dobs,  and  corporations  in 


the  city,  all  of  the  members  to  be  dtisens  of  the 
city,  was  not  in  violation  of  Const  art  1,  8  12, 
prohibiting  the  passing  of  any  law  granting  to 
any  citizen,  class  of  citizens,  or  corporation,  oth- 
er than  municipalities,  privileges  or  immunities 
which,  on  the  same  terms,  shall  not  equally 
t>elong  to  all  citizens  or  corporations,  on  the 
theory  that  the  privilege  of  nomination  grant- 
ed to  the  organizations  mentioned  was  not 
granted  to  the  members  of  other  similar  or 
ganizations;  the  right  to  make  such  nomina- 
tions not  being  one  of  the  "privileges  or  inh 
munities"  granted  by  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  §§  501-624;    Dec.  Dig.  g  205.* 

For  other  dehnitions,  see  Words  and  Phrases, 
vol.  6^  pp.  5599-5606.] 

Department  2.  Orlgiiial  proceedings  for  a 
writ  of  certiorari  by  Wallace  A.  Biissell 
agalust  Hiram  C.  Gill,  as  mayor  of  Seattle, 
to  review  a  final  Judgment  rendered  for  re- 
spondent   Affirmed. 

MUo  A.  Root  for  petitioner. 

CROW,  J.  This  is  an  original  proceeding 
instituted  in  this  court  by  petition  for  a  writ 
of  certiorari  to  review  the  final  judgment  of 
the  superior  court  of  King  county,  entered 
in  an  action  commenced  by  Wallace  Adam 
Bussell  against  Hiram  C.  GUI,  as  mayor  of 
the  city  of  Seattle,  to  enjoin  him  from  ap- 
pointing members  of  the  municipal  plans 
commission  Tlie  trial  court  sustained  a  de 
murrer  to  the  complaint,  and  the  cause  was 
dismissed. 

The  complaint  attacin  the  yalidity  of  ar- 
ticle 25,  an  amendment  to  the  city  charter, 
adopted  March  8,  1910,  creating  a  municipnl 
plans  commission,  which  article,  omitting  Im  - 
material  sections,  reads  as  follows: 

"Section  1.  That  there  be  and  hereby  1» 
created  a  commission  to  be  known  as  a  'Mu- 
nicipal Plans  Commission,'  which  shall  con- 
sist of  twenty-one  members.  It  shall  be  the 
duty  of  said  commission  to  procure  plans  for 
the  arrangement  of  the  city  with  a  view  to 
such  expansion  as  may  meet  probable  future 
demands.  These  plans  shall  taice  into  con 
slderatlon  the  extension  of  the  city  and  city 
works  into  adjacent  territory;  Imiirovement 
and  changes  in  public  utilities  and  lines  of 
transportation  by  surface,  undergrocmd  and 
water;  the  location,  widths  and  grades  of  ar- 
terial highways  necessary  for  the  best  treat- 
ment of  the  city,  the  development  of  the  wa 
t'er  front  with  its  sea  wall  and  wharves,  the 
location  of  public  buildings  and  municipal 
decorations,  and  such  further  extensions  of 
and  additions  to  the  park  and  boulevard  sys- 
tem of  the  city  as  it  may.  In  conjunction  with 
the  park  board,  find  advisable. 

"Sec.  2.  The  members  of  such  commission 
shall  be  citizens  of  the  city  of  Seattle  and 
shall  be  chosen  in  the  following  manner,  to- 
wit:  Three  shall  be  elected  from  the  city 
council  by  its  members;  one  shall  l>e  elected 
from  the  board  of  public  works  by  its  mem- 
bers; in  the  same  way  one  member  shall  be 
elected  from  the  King  county  commissioners; 
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one  from  the  Seattle  board  of  education  and 
one  from  tbe  Seattle  park  commission.  The 
otber  members  shall  be  appointed  by  tbe  may- 
or in  tbe  following  manner,  to  wit:  Eacb 
organization  hereinafter  named  shall  nomi- 
nate two  of  Its  members  and  the  mayor  shall 
apiK)int  one  of  the  two  so  nominated.  The  in- 
terests representing  tbe  water  front  owners, 
steam  railway  companies,  street  railway  com- 
panies, and  marine  transportation  companies 
shall  organize,  respectively,  by  mass  meetings, 
at  which  a  chairman  and  secretary  shall  be 
elected,  and  such  officials  shall  certify  to  the 
mayor  tbe  two  names  elected  at  such  meet- 
ings. The  call  for  such  meetings  Shall  be 
given  publicity  In  the  press  of  the  city.  Tbe 
Pacific  Northwest  Society  of  CItH  Engineers. 
The  Washington  State  Chapter  of  American 
Institute  of  Architects.  The  Seattle  Chamber 
of  >?ommerce.  The  Seattle  Commercial  Club. 
The  Manufacturers'  Association.  Tbe  Cen- 
tral Labor  Council.  Tbe  Seattle  Clearing 
House  Association.  The  Seattle  Bar  Associa- 
tion. The  Seattle  Real  Estate  Association. 
The  Carpenters'  Union.  The  water  front 
owners.  The  steam  railway  companies.  The 
marine  transportation  companies.  The  street 
railway  companies.  In  case  of  failure  of  any 
of  said  organizations  or  Interests  to  nominate, 
then  these  members  are  to  be  appointed  by 
the  mayor,  and  each  shall  be  chosen  for  his 
known  qualifications  with  respect  to  the  in- 
terests which  shall  have  failed  to  certify 
its  nominations." 

"Sec.  7.  There  shall  be  furnished  to  said 
temmission  suitable  quarters  for  the  carry- 
ing on  of  Its  Investigations,  together  with 
such  engineering  and  clerical  assistance  as 
may  be  necessary,  and  the  commission  shall, 
as  soon  as  practicable  after  its  organization, 
employ  one  or  more,  b\]t  In  no  case  to  exceed 
three,  men  of  national  reputation  recognized 
as  authorities  in  city  planning  to  prepare  a 
comprehensive  plan  under  its  direction  and 
subject  to  Its  approval  and  adoption,  embrac- 
ing in  Its  scope  the  entire  area  of  the  city, 
and  such  contiguous  territory,  as  Is  compre- 
hended In  section  one  (1)  of  this  resolution. 
The  final  plans  shall  be  submitted  to  tbe 
commission  for  approval,  and  shall  be  regard- 
ed as  approved,  unless  rejected  by  a  two- 
thirds  vote  of  said  commissioners  within  thir- 
ty (30)  days  after  the  same  shall  have  been 
filed  with  tbe  commission.  The  municipal 
plans  commission  shall  hold  regular  meet- 
ings; at  least  one  such  meeting  every  two 
weeks.  Upon  the  conclusion  of  the  sittings 
of  said  commission,  It  shall  siibmlt  Its  find- 
ings In  full  to  the  mayor  and  the  city  coun- 
cil of  Seattle  In  printed  form,  together  with 
plans.  Said  report  shall  be  presented  to  the  j 
mayor  and  city  council  not  later  than  Sep-  ; 
tember  30,  1911,  and  they  shall  cause  the  j 
recommendations  of  the  commission  to  be  , 
«nbmitted  to  the  people  at  the  next  general 
nr  special  city  election. 

"Sec.  8.  That  If  a  majority  of  the  voters  ' 
voting  thereon  shall   favor  tbe  adoption  of  | 


said  city  plan  so  reported.  It  shall  be  adopted 
and  shall  be  the  plan  to  be  followed  by  all 
dty  officials  In  the  growth,  evolution  and 
development  of  said  city  of  Seattle,  until 
modified,  or  amended  at  some  subsequent  elec- 
Uon: 

"Sec.  9.  There  Is  hereby  created  a  fund  to 
be  known  as  'Municipal  Plans  Commission 
Fnnd,'  which  shall  consist  of  a^tax  levy  to  be 
made  during  the  year  1910  as  other  taxes  are 
levied,  of  one-fourth  (>4)  of  a  mill  on  tbe  dol- 
lar, but  no  other  or  further  levy  or  payment 
Into  said  ftmd  shall  ever  be  made.  Tbe  mu- 
nicipal plans  commission  shall  have  exclusive 
power  to  pay  out  moneys  from  such  fund  for 
any  and  all  purposes  specified  in  section  one 
(1)  hereof,  and  shall,  on  or  before  the  lOtb 
day  of  August  of  the  year  1010,  prepare  and 
submit  to  the  city  council  for  approval  and 
adoption,  an  estimate  of  the  amount  of  mon- 
ey which  may  be  required  for  its  purposes. 
In  conformity  with  chapter  138  of  the  Laws 
of  the  State  of  Washington,  Session  1909. 

"Sec.  10.  All  expenditures  on  account  of 
work  done  shall  be  made  upon  vouchers  ap- 
proved by  a  majority  vote  of  the  Municipal 
Plans  Coipmisslon  and  signed  by  Its  presi- 
dent and  secretary.  Each  voucher  shall,  when 
accompanied  by  a  d  '-.lied  statement  of  such 
expenditures,  be  certified  to  the  dty  comp-  ■ 
troller,  who  shall  Issue  a  warrant  therefor 
to  the  city  treasurer,  and  the  same  shall  be 
paid  by  tbe  treasurer  out  of  any  money  In 
tbe  municipal  plans  commission  fund  not  oth- 
erwise appropriated.  Said  commission  may 
anticipate  the  revenues  to  be  paid  into  said 
fund  under  the  tax  levy  herein  provided  for 
by  the  issuance  of  its  warrants  against  said 
fund  to  provide  money  for  tbe  necessary  ex- 
penses of  said  commission  prior  to  tbe  avail- 
ability of  the  funds  to  be  raised  by  such  levy. 
No  expense  against  such  fund  shall  be  In- 
curred after  September  30,  1911,  nor  In  ex- 
cess of  the  levy  provided,  and  any  surplus 
remaining  In  said  fund  after  said  date,  not 
lawfully  appropriated  or  obligated  for,  shall 
be  by  ordinance  transferred  into  the  general 
fund." 

Fourteen  different  organisations  mentioned 
in  the  charter  amendment  are  each  author- 
ized to  nominate  two  persons  as  ellgibles 
for  appointment  on  tbe  commission.  Tbe 
complaint  alleged  that  the  membership  of 
these  several  organizations  Includes  persons 
who  are  nonresidents  of  the  state  of  Wash- 
ington and  of  the  United  States,  and  tbe 
relator  now  contends  that,  as  the  charter 
amendment  In  effect  permitis  nonresidents  to 
participate  in  the  municipal  affairs  of  the 
city  of  Seattle  by  exercising  the  high  privi- 
lege of  choosing  persons  to  be  selected  as  pub- 
lic officers,  it  is  necessarily  void.  Tbe  Con- 
stitution of  this  state  (article  11,  S  10)  pro- 
vides that:  "Any  city  containing  a  popula- 
tion of  twenty  thousand  Inhabitants  or  more 
shall  be  permitted  to  frame  a  charter  for  its 
own  government  consistent  with  and  subject 
to  the  Constitution  and  laws  of  this  states" 
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The  object  o{  this  constltntlonal  proylsion 
vaa  to  secure  to  all  such  cities  complete  lo- 
al  self-government  in  municipal  affairs,  sub- 
ect  only  to  the  restrictions  mentioned,  and 
barter  provisions  adopted  under  the  authorl- 
y  so  conferred  should  not  be  held  invalid, 
inlesB  It  appears  that  they  are  in  direct  con- 
llct  with  the  Constitution  or  laws  of  the 
tate. 

In  Hllzlnger  v.  Glllman,  105  Pac  471,  this 
curt  said:  "Both  the  Constitution  and  the 
eneral  law  recognize  that  large,  growing 
ities  should  be  empowered  to  determine  for 
bemselvea,  and  In  their  own  way,  the  many 
mportant  and  complex  questions  of  local 
■oUcy  which  arise,  and  it  is  only  when  some 
ct  in  the  execution  of  that  policy  conflicts 
rith  the  general  law  or  contravenes  the  Con- 
titutlon  that  the  act  can  be  questioned." 
'he  city  of  Seattle  framed  Its  charter,  and 
he  amendment  now  tuider  consideration  was 
dopted,  by  proper  procedure  and  vote.  It 
xpressly  directs  that  all  members  of  the 
luniclpal  plans  commission  shall  be  citizens 
f  the  city.  It  is  therefore  apparent  that  the 
arlons  organizations  mentioned  cannot,  if 
hey  would,  by  any  nominations  they  may 
lake.  Impose  upon  the  mayor  the  duty  or  ne- 
esslty  of  appointing  nonresidents.  Although 
lonresident  members  of  the  several  organlza- 
lons  may  have  a  voice  in  nominating  two 
andldates  as  ellglbles  for  appointment,  we 
all  to  see  how,  In  the  absence  of  an  express 
onstltutlonal  Inhibition,  that  fact  Invalidates 
he  charter  amendment  The  commissioners 
bus  selected  will  be  appointive  not  elective 
fBcers.  No  resident  of  Seattle  Is  deprived  of 
ny  of  his  rights  as  a  citizen  or  elector.  The 
leople  by  their  own  vote  have  authorized  this 
lethod  of  selection.  The  commissioners  will 
•e  legally  appointed  officers,  Irrespective  of 
he  incidental  fact  that  the  number  of  eligl- 
'le  persons  from  whom  the  mayor  may  ap- 
olnt  them  is  restricted  by  the  charter  amend- 
aent  The  commission  will  employ  men  of 
latlonal  reputation  to  prepare  and  submit 
Inal  plans.  It  cannot  originate  plans.  It 
an  only  reject  those  suggested  by  a  two- 
birds  vote.  The  commission  itself  originat- 
d  with  the  people,  who  adopted  the  charter 
naendment,  and  will  cease  to  exist  after  Sep- 
ember  30,  1011;  no  provision  being  made  for 
ts  continuance.  Plans  for  improvements  and 
irorks  can  only  be  adopted  by  a  vote  of  the 
>eople.  No  legislative  power  is  delegated  to 
be  commission  in  violation  of  the  Constitu- 
lon  or  any  general  law.  The  evident  pur- 
pose of  the  amendment  is  to  secure  experi- 
nced,  capable  and  representative  citizens  to 
erve  upon  the  commission,  and  select  men  of 
lational  reputation  to  prepare  and  submit 
omprehensive  plans,  The  commissioners  from 
be  various  organizations  must  be  appointed 
ly  the  mayor.  The  commission  will  be  an 
dvlsory  body  only.  Proposed  plans  are  sub- 
ect  to  a  final  vote  of  the  people.  It  Is  there- 
ore  manifest  that  the  authority  conferred 
iriiiinates  with  the  i^eople,  and  that  the  plans 


prepared  and  suggested  can  only  be  validated 
or  adopted  by  them.  They  have  reserved  a 
supervisory  control  in  themselves,  and  are  de- 
prived of  no  constitutional  right  It  is  no 
concern  of  ours  wbether  the  amendment  has 
prpvided  the  best  or  wisest  method  for  select- 
ing the  commission.  It  was  adopted  by  the 
people  under  the  authority  of  the  Constitu- 
tion. The  commissioners  are  not  vested  with 
legislative  powers.  They  will  make  no  lev- 
ies of  taxes,  and  the  advisory  functions 
which  they  are  to  perform  d6  not  conflict 
with  any  restrictions  of  the  Constitution  or 
laws  of  the  state.  Miller  v.  City  of  Louis- 
ville (Ky.)  99  S.  W.  284. 

Relator  further  Insists  that  the  amend- 
ment is  void  because  It  confers  authority  up- 
on the  commissioners  to  approve  vouchers 
for  all  expenditures  Incurred,  and  requires 
the.  comptroller  to  issue  warrants  upon  the 
city  treasury  for  the  amouht  of  such  vouch- 
ers, to  be  paid  out  of  the  municipal  plans 
commission  fund.  He  insists  that  nonresi- 
dents by  nominating  ellglbles  for  appointment 
will  have  a  voice  in  the  expenditure  of  the 
money  raised  by  the  tax  authorized.  We  find 
no  merit  in  this  contention.  The  municipal 
plans  commission  wlU  be  composed  of  resi- 
dents of  the  dty.  Authority  to  approve 
vouchers  for  expenditures  is  lawfully  con- 
ferred upon  it  In  State  ex  rel.  Printing 
Company  v.  RlpUnger,  30  Wash.  281,  70  Paa 
748,  this  court  sustained  a  similar  charter 
provision,  which  compelled  the  comptroller 
of  the  city  of  Seattle  to  Issue  warrants  upon 
the  city  treasurer  solely  upon  the  certillca- 
tlon  of  the  library  board  without  any  action 
of  the  city  council.  The  rule  tliere  announced 
Is  controlling  ber&  Section  12,  art  1,  of  the 
state  Constitution,  provides  that:  "No  law 
shall  be  passed  granting  to  any  citizen,  class 
of  citizens  or  corporation,  other  than  munici- 
pal, privileges  or  Immunities  which,  upon  the 
same  terms,  shall  not  equally  belong  to  all 
citizens  or  corporations."  Relator  insists 
that  the  amendment  under  discussion  violates 
this  section,  as  It  grants  a  privilege  to  each 
of  the  fourteen  organizations  mentioned  and 
to  their  members,  which  is  not  granted  to  the 
members  of  other  similar  organizations;  such 
privilege  being  the  right  to  participate  In  the 
selection  of  members  of  the  commission. 
This  contention  cannot  be  sustained.  In  State 
V.  Vance,  20  Wash.  435,  457,  70  Pac.  34,  41,  a 
similar  attack  was  made  upon  the  Jury  law 
of  1901,  which  authorized  the  bar  of  the 
county  to  nominate  four  electors,  two  of 
whom  were  to  be  appointed  as  Jury  commis- 
sioners by  the  superior  court;  but  the  validi- 
ty of  the  act  was  sustained.  While  it  is  true 
that  some  argument  was  predicated  upon  the 
fact  that  the  members  of  the  bar  are  officers 
of  the  court  that  argument  was  not  necessary 
to  the  conclusion  reached.  Discussing  the 
term  "privileges  and  immunities,"  this  court 
said:  "These  terms,  as  they  are  used  in  the 
Constitution  of  the  United  States,  secure  In 
each  state  to  the  citizens  of  all  states  the 
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right  to  remove  to  and  carry  on  business 
therein ;  the  right,  by  usual  modes,  to  acquire 
and  hold  property,  and  to  protect  and  defend 
the  same  In  the  law;  the  rights  to  the  usual 
remedies  to  collect  debts,  and  to  enforce  oth- 
er personal  rights;  and  the  right  to  be  ex- 
empt, in  property  or  persons,  from  taxes  or 
burdens  which  the  property  or  persons  of  citi- 
zens of  some  other  state  are  exempt  from. 
Cooiey,  Constitutional  Limitations  (6th  Ed.) 
587.  By  analogy  these  words  as  used  in  the 
state  Constitution  should  receive  a  like  def- 
inition and  Interpretation  as  that  applied  to 
them  when  Interpreting  the  federal  Consti- 
tution. The  right  simply  of  recommendation, 
which  It  might  be  said  has  been  conferred  by 
the  act  under  consideration,  and  by  the  order 
of  the  court  made  in  accordance  with  the 
provisions  of  that  act,  is  not  in  its  very  na- 
ture such  a  fundamental  right  of  a  citizen 
that  It  may  be  said  to  come  within  -the  pro- 
hibition of  the  Constitution,  or  to  have  been 
bad  in  mind  by  the  framers  of  that  organic 
law." 

The  demurrer  to  the  complaint  was  prop- 
erly sustained.    The  judgment  Is  affirmed. 

RUDKIN,  O.  J„  and  DUNBAB,  PABKER, 
and  MOUNT,  JJ,,  concur. 


(58  Wasb.  438) 

TURNTER  et  ox.  v.  CREECH  et  nx. 
(Supreme  Court  of  WaRhington.    May  21,  1910.) 

1.  Tbial  ({  383»)— Findings— Form. 

It  is  not  good  practice  for  the  court  to 
merely  mark  the  several  paragraphs  of  the 
finding^  submitted  by  each  party,  "found"  or 
"revised,"  as  such  practice  is  liable  to  lead  to 
contradictory  and  confused  findings ;  but  the 
trial  court's  findings  should  properly  be  pre- 
pared after  they  Dave  been  settled,  so  that 
they  will  come  before  the  appellate  court  in  a 
concrete  form,  as  it  should  not  be  compelled  to 
recast  the  findings  in  order  to  harmonize  them 
and  determine  the  trial  court's  theory. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  393.*] 

2.  Boundaries  ({  S*)— Confuctino  Eleusntb 
—Relative  Iufobtance  of  Quantity. 

Defendants  owned  the  south  43}^  feet  of 
lots  1  and  2,  biodc  6k  of  a  certain  addition,  and 
all  of  the  lots  in  which  were  platted  50x130 
feet.  Defendants  purchased  from  the  owner  of 
the  remainder  of  the  lots  6%  feet  along  their 
north  line,  the  survey  commencing  at  the  north- 
east corner  of  lot  1,  in  bloclc  6;  thence  south- 
erly along  the  easterly  line  of  the  lot  80  feet 
to  the  beginning;  thence  westerly  100  feet  to 
the  westerly  line  of  lot  2;  thence  southerly 
along  such  line  6%  feet;  thence  easterly  100 
feet  to  the  easterly  line  of  lot  1 ;  and  thence 
northerly  6%  feet  to  the  beginning  point.  It 
was  the  intention  of  the  parties  that  defendant 
should  have  50  feet  of  the  lots  and  grantors  80 
feet.  The  lots  were  in  fact  only  128.2  feet 
long,  instead  of  130  feet.  Defendants  were  put 
in  possession,  built  a  fence  on  the  line  agreed 
npon,  and  extended  their  house  over  the  strip 
conveyed,  so  that  the  house  and  fence  would 
have  to  be  moved  if  the  strip  conveyed  was  al- 
lowed to  be  diminished  by  the  mistake  as  to 
distance.  Held,  that  the  primary  Intent  of  the 
parties  was  to  convey  6%  feet,  and   that  the 


quantity  called  for  would  control;  the  cir- 
cumstances being  equivalent  to  (he  practical  lo- 
cation or  agreement  as  to  iMundaries,  so  that 
the  grantor  could  not  recover  any  part  of  the 
strip  conveyed. 

[Ed.  Note.— For  other  cases,  see  Boundaries 
Cent  Dig.  {  41;  Dec.  Dig.  {  3.*] 

3.  BouNDABiES  (I  49*)— Location  by  Couiion 
Grantob. 

1'he  location  of  a  line  by  a  common  grantor 
is  binding  upon  his  grantees. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  {  247;    De&  Dig.  {  49.*] 

4.  Vendob   and   Purchaser  n   232*) — Bona 
Fide  Purchasers— Notice— Possession. 

Possession  of  land  is  notice  to  a  purchaser 
as  to  the  extent  of  possessor's  claim  of  owners 

ship. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  540-5G2;  Dec  Dig.  i 
232.*J 

5.  Bou*idaries   (J   3*)— Relative   Valtte  of 
Boundaries  of  Survey— Beginning  Point. 

The  beginning  point  of  a  survey  is  no  more 
important  than  any  other  point  therein. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  i  8.*] 

ft  Deeds  ({  93*)— Construction— Intkst. 

The  whole  deed,  as  well  as  the  acts  of  the 
parties,  should  be  looked  to  to  determine  the 
intent  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  !i  231,  232;   Dec.  Dig.  {  93.*] 

7.  Boundaries  (|  49*)— Location— Psacticai, 

Location. 

The  practical  or  agreed  location  of  a  bonnd- 
ary  line  may  result  from  long  acquiescence  or 
by  acts  of  the  parties  in  locating  it  and  placing 
valuable  Improvements  on  the  property  with 
reference  to  it  before  the  line  is  disputed. 

[E!d.  Note. — For  other  cases,  see  Boundaries, 
Gent  Dig.  H  243-248;  Dec.  Dig.  |  49.*] 

Department  1.  Appeal  from  Superior  Coort, 
Chehalis  County;  Mason  Irwin,  Judge. 

Action  by  R.  C  Turner  and  wife  against 
John  S.  Creech  and  wife.  From  a  Judgment 
for  plaintifTs,  defendants  appeal.  Reversed, 
with  directions  to  enter  decree  for  defend- 
ants. 

John  C  Hogan,  for  appellants.  Boner  & 
Boner,  for  respondents. 

CHADWICK,  J.  In  June,  1801,  appellants, 
Creech  and  wife,  were  the  owners  of  the 
south  43%  feet  of  lots  1  and  2,  block  6, 
Weatherwax  &  Benn's  addition  to  Aberdeen. 
This  tract  was  occupied  as  a  dwelling  place, 
and  was  inclosed  with  a  fence.  The  lots 
were  platted  each  50  by  130  feet  The  re- 
mainder of  the  lots  was  owned  by  one  Har- 
riet Dutcher.  Appellants  In  that  year  pur- 
chased from  Mrs.  Dutcher  6%  feet,  lying 
along  their  north  line.  The  tract  was  sur- 
veyed and  staked,  and  appellants'  fence  was 
put  upon  the  line  as  marked  by  the  surveyor 
and  agreed  upon  by  the  parties.  The  de- 
scription In  the  deed  is  as  follows:  "Com- 
mencing at  the  northeast  comer  of  lot  one 
(1)  in  block  six  (6)  in  Weatherwax  and  Benn's 
addition  to  the  town,  now  city,  of  Aberdeen; 
thence  southerly  along  the  easterly  line  of 
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aid  lot  one  (1)  eighty  (80)  feet  to  point  of 
leginnlng;  thence  westerly  parallel  with 
!"lfth  street,  one  bnndred  (100)  feet  to  the 
vesterly  line  of  lot  two  (2)  In  said  block  six 
6);  thence  southerly  along  the  westerly  line 
if  said  lot  two  C2)  six  and  two-thirds  (6%) 
eet;  thence  easterly  parallel  with  said  Fifth 
treet  one  hundred  (100)  feet  to  the  easterly 
Ine  of  said  lot  one  (1);  thence  northerly 
[long  the  easterly  line  of  said  lot  one  (1)  six 
ind  two-thirds  (6%)  feet  to  point  of  begln- 
ling."  Thereafter  appellants  extended  their 
IwelUng  bouse  so  as  to  cover  a  part  of  the 
;%-foot  strip.  On  May  4,  1S(^,  Mrs.  Dutcher 
old  and  conveyed  to  respondents  the  por- 
lon  of  the  lots  1  and  2  then  owned  by  her, 
[escribing  It  as  the  northerly  80  feet  of  lots 

and  2.  Respondents  entered  Into  possession 
if  the  land  and  have  ever  since,  and  are 
low,  occupying  it  as  a  home.  At  the  time 
espondents  moved  onto  the  land.  It  was  in- 
ilosed  by  a  fence;  the  two  lots  making  two 
racts.  one  50  by  100,  and  the  other  80  by 
00.  In  June,  1906,  the  city  of  Aberdeen 
indertook  the  permanent  improvement  of 
iMfth  street,  which  abutted  on  the  north  of 
be  Turner  property,  and  at  that  time  the 
Ity  surveyor  determined  that  the  Turner 
troperty  encroached  l^/i*  feet  upon  Fifth 
treet  These  figures  were  accepted  by  the 
espondents,  and  they  shortly  thereafter  be- 
;an  this  action  to  eject  appellants  from  the 
lorth  is/io  feet  of  their  tract,  upon  the 
heory  that,  inasmuch  as  Mrs.  Dutcher  had 
ntended  to  reserve  80  feet  to  herself  at  the 
I  me  she  made  the  deed  to  the  6%  feet,  the 
hortage  in  the  lots  should  fall  upon  the^e 
ppellants.  Appellants,  answering,  denied 
he  ownership  of  respondents,  and  set  up  ti- 
le In  themselves.  They  also  pleaded  a  mutu- 
.1  mistake,  in  that  Mrs.  Dutcher  and  these 
ppellants  believed,  at  the  time  their  deed 
cas  executed,  that  the  lots  were  130  feet 
)njr.  and  not  1282/,  o.  as  would  result  If  the 
igures  of  the  city  engineer  are  accepted. 
:'be  court  found  that,  although  the  official 
>lat  shows  the  lots  to  be  130.  feet  long,  they 
re  in  fact  128»/io  feet;  that  Mrs.  Dutcher 
ntended  to,  and  did,  retain  the  northerly  80 
eet  for  herself,  and  intended  to  convey  to 
ppellants  only  the  land  lying  between  her 
0  feet  and  the  property  then  owned  by 
hem;  that  both  supposed  this  strip  to  be 
"i  feet;  but  that  In  fact  it  was  l«/io  feet 
sss  than  the  estimated  width.  At  the  re- 
ucst  of  appellants,  the  court  also  found  that, 
ccordlng  to  the  official  plat  as  recorded  in 
be  office  of  the  auditor  of  Gheballs  county, 
he  lots  were  130  feet  in  length;  that,  after 
Inttlng  the  land,  Samuel  Benn  and  wife, 
.•bo  were  then  the  owners,  conveyed  the 
•liole  of  said  lot  in  three  distinct  parcels, 
ncli  43%  feet  wide,  the  grrantor  of  these  ap- 
pll.-ints  actpilrlug  the  southerly  43%  feet; 
hat  Mrs.  Dutcher  thereafter  acquired  the 
ortherly  86%  feet. 

The  findings  of  the  trial  court  are  confus- 


ing, if  not  actually  contradictory  of  the  f»icts 
upon  which  the  decree  must  rest  if  sustain- 
ed. This  consequence 'is  not  unusual  where 
each  party  submits  findings,  and  the  para- 
graphs are  severally  marked  "found"  or  "re- 
fused," by  the  court  Dual  findings  upon 
the  same  subject  are  bound  to  follow,  and 
they  but  lead  to  confusion,  and  contradic- 
tions are  almost  sure  to  creep  in.  Proper 
practice  demands  that  findings  of  fact  and 
conclusions  of  law  come  to  us  in  some  con- 
crete form.  This  court  cannot,  and  It  should 
not  be  put  to  the  burden  of  winnowing  out, 
recasting,  or  rewriting  the  findings  of  trial 
courts  in  order  to  harmonize  them  so  tliat 
we  may  follow  the  theory  of  the  trial  Judge. 
A  complete  and  perfected  set  of  findings 
should  be  prepared  after  they  have  been  set- 
tled by  the  court 

Error  is  assigned  in  that  the  court  refus- 
ed to  permit  one  B.  N.  Simms,  a  son  of  Mrs. 
Dutcher,  now  deceased,  to  testify  as  to  the 
Intent  of  his  mother  at  the  time  she  executed 
her  deed  to  appellants;  that  erroneous  con- 
clusions of  law  were  drawn  from  the  facts 
found;  and  that  the  court  erred  in  making 
certain  findings  proposed  by  respondents  and 
rejecting  other  findings  proposed  by  appel- 
lants. As  we  view  the  case,  it  is  unneces- 
sary to  discoas  any  other  than  the  second 
assignment  of  error.  Mrs.  Dutcher  was  the 
common  grantor  of  these  parties,  and  it  will 
not  be  denied  that  they  are  bound  by  her 
conduct.  At  the  time  the  deed  to  the  6% 
feet  was  executed,  the  parties  were  acting  in 
the  utmost  good  faith;  neither  one  doubting 
the  exact  location  of  their  llpes.  It  was  the 
intent  of  the  one  to  take  50  feet  and  the 
9ther  to  retain  80  feet  The  equities  up  to 
this  point  were  equal.  But  the  parties  went 
further  and  employed  a  surveyor  who  mark- 
ed the  boundaries  of  the  land,  and,  indeed, 
at  that  time  the  original  corner  stakes  were 
at  the  northeast  corner  of  lot  1  and  also  at 
the  southeast  comer.  The  surveyor  ran  his 
lines  from  these  points  and  marked  off  50 
feet  from  the  southeast  corner  and  SO  feet 
from  the  northwest  comer.  In  describing  it 
for  convenience  he  fixed  the  northeast  cor- 
ner as  the  place  of  beginning;  but  the  fact 
remains  that  a  certain  tract  of  land  was 
laid  out  and  agreed  upon.  Mrs.  Dutcher  put 
her  grantees  in  possession.  She  permitted 
them  to  build  a  fence  on  the  line  agreed  upon, 
and  the  house  to  be  extended  over  the  strip 
conveyed;  so  that,  if  It  Is  now  diminished  In 
quantity,  not  only  the  fence,  but  the  wall  and 
eaves  of  the  house,  would  have  to  give  way  to 
the  new  line.  Clearly  Mrs.  Dutcher  could  not 
recover  in  ejectment;  and,  if  she  cannot,  the 
respondents,  having  notice  of  the  claims  of 
appellants,  cannot  recover.  The  location  of 
a  line  by  a  common  grantor  is  binding  upon 
the  grantees.  McOhee  v.  Stone,  9  Cal.  flOO; 
Ross  V.  Turner,  5  Terg.  (Tenn.)  338;  6  Cya 
940.  Possession  is  notice.  Dennis  ▼.  N.  P. 
Ry.  Co.,  20  Wash.  320,  55  Pac.  210;  Knhl  v. 
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UgbUe,  29  Wash.  137.  69  Pac.  630;  Peterson 
T.  PhUadelpbia.  33  Wash.  464,  74  Pac.  583. 

Some  point  Is  made  over  the  description 
In  that  It  commences  at  the  northeaat  corner 
of  lot  1  and  runs  thence  southerly  80  feet  to 
the  point  of  beglnnlug.  We  have  already 
said  enough  to  show  that.  In  oar  judgment, 
this  can  make  no  difference.  The  beginning 
point  of  a  survey  is  of  no  higher  dignity  or 
Importance  than  any  other.  Davis  v.  Smith, 
01  Tex.  18.  The  case  falls  within  the  rule 
of  practical  location  or  agreed  bouudarles. 
To  discover  the  true  intent  of  a  deed,  we 
must  look  to  the  whole  of  it,  as  well  as  the 
acts  of  the  parties.  Reference  to  the  whole 
description  will  show  that  the  primary  in- 
tent of  the  grantee  was  to  buy,  and  of  the 
grantor  to  sell,  6%  feet,  and  the  fact  that 
the  true  northeast  corner  of  lot  1  was  IVio 
feet  south  of  the  point  fixed  by  the  surveyor 
will  not  be  allowed  to  overcome  the  acts  of 
the  parties.  "A  surveyor  cannot  be  allowed 
to  fix  private  rights  or  lines  by  any  theory 
of  his  own.  *  *  *  It  Is  not  his  business  to 
decide  questions  of  law,  or  to  pass  upon 
facts  that 'belong  to  the  tribunal  dealing  with 
the  decision  of  facts."  Jones  v.  Lee,  77  Mich. 
36,  43  N.  W.  855;  AlUler  v.  Mills  Co.,  Ill  Iowa, 
654,  82  N.  W.  1038.  The  conveyance  of  the 
strip  6%  feet  by  50  was  the  essence  of  the 
contract,  and  the  quantity  of  the  land  to  be 
conveyed  will  control  In  such  cases,  although 
the  call  of  the  deed  might  not  Include  the 
whole  tract.  3  Am.  ft  Eng.  Enc.  Law,  790, 
791.  Practical  or  agreed  location  of  a  boun- 
dary line  may  result  from  long  acquiescence 
In  Its  location,  or  when  drawn  and  acted 
upon  by  the  parties,  as  where  valuable  Im- 
provements are  placed  with  reference  to  It 
and  before  It  Is  denied  by  either  party.  5 
Cyc.  930  et  seq.  In  Flynn  v.  Glenny,  51  Mich. 
580,  17  N.  W.  65,  it  was  held  that  purchas- 
ers of  town  lots  have  a  right  to  locate  their 
lot  lines  according  to  the  stakes  set  by  the 
platter  of  the  lots,  and  that  no  subsequent 
survey  can  unsettle  such  lines;  Mr.  Justice 
Cooley  saying:  "The  question  afterwards  is 
not  whether  the  stakes  were  where  they 
should  have  been  in  order  to  make  them 
correspond  with  the  lot  lines  as  they  should 
be  if  the  platting  were  done  with  absolute 
accuracy,  but  it  is  whether  they  were  plant- 
ed by  authority,  and  the  lots  were  purchas- 
ed and  taken  possession  of  In  reliance  upon 
them.  If  such  was  the  case,  tliey  must  gov- 
ern, notwithstanding  any  errors  In  locating 
them." 

For  the  reasons  herein  assigned,  the  Judg- 
ment of  the  lower  court  is  reversed,  with 
Instructions  to  enter  a  decree  upon  the  find- 
ings heretofore  found  In  favor  of  appellants. 

RUDKIN.  0.  J.;  and  FUIXERTON.  GO.SR, 
and  MOKRIS.  JJ..  concur. 


rS8  Wash.  501) 
CITI  OP  SBATTLB  t.  DENCKER. 
(Supreme  Court  of  Washington.    May  28,  1910.) 

1,  Licenses   (jj   7*)— Taxing   Occopatiohb— 

POWEB    OF    SlATB. 

The  state  may  ta.x  all  or  any  occupations 
or  business  carried  on  within  11^  boundaries, 
imposing  the  burden  upon  some  and  passing 
by  others,  and  only  considerations  of  general 
policy  determine  such  selections;  there  being 
no  restriction  unless  it  be  imposed  by  the  Con- 
stitution. 

[IW.  Note.— For  other  cases,  see  I/icenses, 
Cent.  Dig.  i$  7-15;   Dec  Dig.  |  7.*] 

2.  Licenses  (§  7»)— Taxing  Oocopatio**— 
PowEB  OF  State— Rbasonable.n'ess. 

Tliough  tlie  state  may  tax  some  occupa- 
tions or  business  and  not  others.  Ibis  determina- 
tion must  not  be  exercised  arbitrarily  or  fraud- 
ulently, and,  while  the  policy  of  the  enactment 
may  not  be  questioned  by  the  courts,  the  dis- 
cretion exercised  by  the  lawmaking  power  must 
be  natural  and  reasonable  and  consistent  with 
the  general  principles  of  law  and  the  funda- 
mental principles  of  the  government. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  !§  7-15;    Dec.  Dig.  {  7.*] 

a  Licenses  (!  7*)— Automatic  Seixino  De- 
vices—City Ordinance— Validity. 

A  city  ordinance  providing  for  the  licensing 
of  automatic  devices  for  selling  goods  is  in- 
valid, where  no  police  power  or  regulation  is 
Involved  as  to  the  article  sold. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent.  Dig.  {  9;    Dec.  Dig.  «  7.*] 

4.  Licenses  (|  7*)  — Taxing  Occupations  — 
Police  Poweb  —  Sihilab  Kuployuents — 
Discbimination. 

There  is  a  vital  distinction  between  the 
power  to  tax  occupations  under  the  form  of  a 
license  which  by  reason  of  the  character  of  the 
occupation  is  subject  to  police  regulation  and 
the  power  to  tax  what  are  termed  useful  trades 
and  employments  under  the  guise  of  a  license. 
The  license  required  of  the  latter  class  can  carry 
with  it  only  such  fee  as  U  necessary  to  make 
compensation  for  the  regulation  serviceSj  and 
cannot  l>e  perverted  into  a  tax.  This  is  es- 
pecially true  where  the  attempt  is  made  to 
discriminate  between  occupations  alike  in  prin- 
ciple, but  differing  only  in  mode  of  operation  in 
some  trifling  particular. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent.  Dig.  IS  8,  0;    Dee.  Dig.  S  7.»] 

5.  Municipal  Cobpobations  (|  026*)— Obdi- 
nances— Unjust  Dischimination. 

An  ordinance  having  the  effect  of  making, 
under  the  same  circumstances,  an  act  done  by 
one  person  penal,  and,  if  done  by  another,  not 
so,  cannot  be  sustained. 

[E)d.  Note.— For  other  cases,  see  Municipal 
CorporaUons,  Cent.  Dig.  {  13iS0;  Dec.  Dig.  I 
«2«.»J 

6i.  Monopolies  ({  5*)— Definition. 

A  monopoly  exists  when  the  manufacture 
and  sale  of  any  commodity  is  restrained  to  one 
or  a  certain  number. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  §  4;   Dec.  Dig.  {  6.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4570-4574.] 

Department  2.  Appeal  from  Superior 
Court,   King  County;    J.  T.  Ronald,  Judge. 

John  P.  Dencker  was  convicted  of  the  vio- 
lation of  a  city  ordinance  relating  to  the 
sale  of  gooils  by  automatic  vending  machine, 
and   he   appeals.      Reversed   and   dismissed. 


•For  other  cas«a  see  same  topic  and  tec'lion  NUMBBR  ta  Dec.  &  Am.  Digs.  11)07  to  date.  A  Reporter  Indexa* 
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Lyter  &  Folsom  and  I.  Ij.  Blair,  for  appel- 
nt    Scott  Calbouu  and  Ralph  S.  Pierce, 

r  respondent 

DUNBAR,  J.  This  Is  an  appeal  from  a 
dgment  of  tbe  snperiqr  court  for  King 
nnty  after  trial  upon  conviction  of  tbe 
oIntloD  of  an  ordinance  of  tbe  city  of  Seat- 
i  relating  to  tbe  sale  of  goods  by  automatic 
'ndlng  macbiae,  wbleh  ordinance  reads  as 
Hows: 
kn  Ordinance  Licensing  Certain  Automatic 

Devices,    and    Providing    a    Penalty   for 

Violation. 

"Be  It  ordained  by  the  city  of  Seattle  as 
Hows: 

"Section  1.  That  It  shall  be  unlawful  for 
:y  person  to  maintain,  Iceep,  conduct,  mun- 
;e,  have  in  his  possession  or  control  for  use, 
.y  automatic  device,  for  the  sale  of  goods 

any  kind  or  character,  where  money  or 
y  repi-eseutative  of  value  is  used  to  oper- 
e  the  same,  or  where  gain  or  trade  is  the 
ject,  without  being  licensed  so  -to  do  by 
e  city  of  Seattle. 

"Sec.  2.  The  license  required  by  this  ordl- 
Dce  shall  be  secured  by  paying  tbe  requir- 

amount  to  tbe  city  treasurer,  receiving  a 
:elpt  therefor  and  presenting  such  receipt 
the  city  Comptroller,  who  shall  issue  such 
ense  as  the  receipt  calls  for. 
'Sec.  3.  The  schedule  of  amounts  to  be 
Id  for  licenses,  Is  as  follows:  Where  a  de- 
sit  of  one.  (1)  cent  or  slug  representing  the 
se  in  trade,  is  required  to  operate  the 
ne,  one  (1)  dollars  per  year  for  each  de- 
:e;  where  a  deposit  of  five  (5)  cents  or 
ig  representing  the  same  in  trade.  Is  re- 
Ired  to  operate  the  same,  five  (5)  dollars 
'  year  for  each  device;  where  a  deposit  of 
1  (10)  cents  or  slug  representing  the  same 

trade,  is  required  to  operate  tbe  same, 

I  (10)  dollars  per  year  for  each  device; 
ere  a  deposit  of  twenty-flve  (25)  cents  or 
g  representing  the  same  In  trade,  is  re- 
red  to  operate  the  same,  fifteen  (15)  dol- 
s  per  year  for  each  device. 

Sec.  4.  The  provisions  of  this  ordinance 

II  not  be  held  to  include  or  apply  to  the 
»  of  ffas,  or  other  commodities,  through 
payment  meters,  or  the  Installation  and 

of  tolophones  with  slot  machine  devices, 
public  service  corporations,  operating  un- 
franchises granted  by  the  city  of  Seat- 
or  to  the  sale  of  candles  or  similar  con- 
tions.  by  automatic  devices  in  theaters  or 
er  such  places  of  public  assembly  where 
pe  is  charged  for  admission." 
►efoiidnnt  is  the  man.iger  of  the  North- 
itern  Automatic  Vending  Machine  Com- 
y.  n  Wnshlnjrton  corporation,  which  is 
.-ipod  in  the  business  of  selling  cigars  at 
lil  b.v  means  of  vending  machines,  owns 
operates  a  groat  many  of  these  machines 
the  city  of  Seattle,  and  has  Invested  a 
:e  sum  of  money  in  said  machines.  Tbe 
;bincs  are  placed  in  hotels  where  cigars 


are  required  by  the  patrons,  are  under  the 
general  supervision  of  tbe  clerks  of  the  ho- 
tels, and  as  a  rule  a  certain  percentage  is  giv- 
en to  the  hotel  men  for  operating  the  ma- 
chines. Under  the  ordinance  In  question  tbe 
license  fee  required  for  the  operation  of  the 
machines  varies  from  $30  to  |95,  according 
to  the  number  of  devices;  the  fee  being  bas- 
ed on  the  denomination  of  the  coin  required 
for  operation  and  the  number  of  devices, 
and  not  on  the  amount  of  business  done. 
Each  machine  has  a  device  for  five,  ten,  and 
twenty-flve  cent  pieces.  The  cigars  are  at 
all  times  exposed  to  view  under  their  prop- 
er labels  and  prices,  so  that  the  purchaser 
can  at  all  times  see  what  he  is  getting  for 
his  money,  and  he  gets  Just  what  he  pays 
for.  If  he  drops  In  a  five-cent  coin  In  the 
device  calling  for  a  coin  of  that  denomina- 
tion, and  presses  the  plunger,  he  gets  a  five- 
cent  cigar;  if  a  ten-cent  coin,  a  ten-cent  ci- 
gar, and,  if  a  twenty-flve-cent  coin,  either  a 
two-for-a-quarter  or  a  thre^for-a-quarter 
cigar,  according  to  his  selection.  There  is 
no  more  opportunity  for  the  customer  being 
cheated  or  defrauded  In  dealing  with  this  de- 
vice than  by  any  other  one. 

Tbe  question  for  determination  here  Is  the 
validity  of  the  ordinance.  It  is  conceded 
that  this  ordinance  is  a  revenue  measure; 
that  the  'only  ground  of  difference  between 
licensed  and  unlicensed  sales  In  this  ordi- 
nance is  in  tbe  mode  of  sales,  whether  by 
device  or  baud.  It  is  conceded  that  none  of 
the  other  retaU  merchants  of  that  occupa- 
tion is  taxed  by  licenses  for  the  sale  of  ci- 
gars; that  if  the  sale  Is  by  this  device  the 
license  Is  Imposed;  and  that,  if  it  is  by  hand 
In  the  ordinary  way,  no  license  is  required. 
In  the  discussion  of  this  question  there  are 
certain  fundamental  principles  which  may 
be  conceded,  viz.,  that  it  is  a  well-known 
attribute  of  sovereignty  to  tax  occupations 
for  the  purpose  of  raising  revenue,  and  that 
such  tax  may  be  Imposed  In  tbe  form  of  a 
license  fee;  that  the  state  may  tax  all  or 
any  occupations  or  business  carried  on  with- 
in Its  boundaries,  imposing  the  burden  upon 
some  and  passing  by  others;  that  only  con- 
siderations of  general  policy  determine  such 
selections;  and  that  there  Is  no  restriction 
unless  it  be  imposed  by  the  Constitution. 
This  determination,  however,  must  not  be 
exercised  arbitrarily  or  fraudulently,  and, 
while  the  policy  of  the  enactment  may  not 
be  questioned  by  the  courts,  the  discretion 
exercised  by  the  law  making  power  must  be 
natural  and  reasonable,  and  consistent  with 
the  general  principles  of  law  and  the  fun- 
damental principles  upon  which  our  govern- 
ment Is  founded.  When  these  principles  are 
violated  to  the  extent  of  depriving  the  citi- 
zen of  natural  or  constitutional  rights.  It  is 
the  duty  of  the  court  to  Intervene  In  his  be- 
half. A.  wilderness  of  authority  might  be 
cited  on  this  interesting  and  fruitful  subject 
of  litigation,  for  from  the  beginning  of  not 
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only  onr  goTernment,  but  ot  all  Kovemment, 
the  contest  has  been  waged  between  legis- 
lative powers  and  individual  rights.  But 
from  the  best  considered  cases  the  general 
principles  above  announced  can  be  deduced. 

Tested  by  tbese  principles,  can  this  ordi- 
nance be  sustained?  We  think  not  It  Is 
plain  that  there  Is  no  police  power  or  regula- 
tion Involved,  a  power  which  Is  the  sustaln- 
I  Ing  principle  in  09  out  of  100  of  the  cases 
cited;  for  there  is  no  claim  that  the  busi- 
ness discriminated  against  here  affects  In 
any  way  the  public  morals  or  the  business 
interests  of  the  community,  except  as  it  af- 
fects the  interest  of  others  engaged  in  the 
same  business,  but  purely  in  the  way  of  com- 
petition. The  article  that  is  sold  does  not 
In  any  way  involve  the  police  power.  Hence 
it  Is  a  matter  of  no  public  concern  whether 
It  be  sold  by  device  or  by  some  other  meth- 
od. And  here  It  is  well  to  note  a  vital  dis- 
tinction, founded  on  sound  and  Just  prin- 
ciples of  law,  between  the  power  to  tax  oc- 
cupations under  the  form  of  a  license  which 
by  reason  of  the  character  of  the  occupation 
Is  subject  to  police  regulation,  and  the  power 
to  tax  what  are  termed  useful  trades  and 
employments  under  the  guise  of  a  license. 
Tt  Is  well  settled  that  the  license  required  of 
employments  of  the  latter  character  can  car- 
ry with  it  only  such  fee  as  is  necessary  to 
make  compensation  for  the  regulation  serv- 
ices, and  cannot  be  perverted  into  a  tax.  Es- 
pecially is  this  true  when  the  attempt  is 
made  to  discriminate  between  occupations 
alike  in  principle,  but  differing  only  in  mode 
of  operation  in  some  trifling  particular. 

The  respondent  relies  largely  upon  the  case 
of  St  John  V.  New  York,  201  U.  S.  633,  26 
Sup.  Ct  5M,  60  L.  Ed.  896,  where  the  Su- 
preme Court  of  the  United  States  sustained 
an  act  prohibiting  the  sale  of  adulterated 
milk,  where  in  certain  respects  it  provided 
different  prohibitions  and  penalties  as  to  pro- 
ducing and  nonprodudng  vendors  of  milk; 
the  enactment  making  it  a  penal  offense  for 
a  person  to  vend  milk  that  contained  more 
than  a  certain  amount  of  water  and  less 
than  a  certain  amount  of  milk  solids.  The 
objection  urged  to  the  law  was  that  it  was 
a  discrimination  between  the  vendor  and 
the  producers  of  the  milk,  and  that  such  dis- 
crimination had  no  basis  In  rlsht  or  public 
policy.  In  discussing  the  case  the  court  said: 
"It  has  been  decided  many  times  that  a 
state  may  classify  persons  and  objects  for 
the  purpose  of  legislation.  We  will  assume 
the  cases  are  known  and  proceed  Immediate- 
ly to  consider  whether  the  claSslflcntlon  of 
the  law  Is  based  on  proper  and  jHstlflahle 
distinctions,  considering  the  purpose  of  the 
law  and  the  means  to  he  observed  to  eflfect 
that  purpose.  By  referring  to  section  20,  it 
will  be  observed  that  adulterated  milk,  as 
there  defined,  includes  not  only  that  to  which 
something  has  been  added,  but  milk  from 
which  the  cream  has  been  removed,  or  which 


is  deficient  naturally  In  certain  substances, 
or  taken  from  cows  fed  on  certain  things,  or 
cows  in  certain  conditions  when  milked.  In 
other  words,  the  purpose  of  the  law  ia  to  se- 
cure to  the  population,  adult  and  infant  milk 
attaining  a  certain  standard  of  purity  and 
strength.  All  other  milk  is  declared  to  be 
'unclean,  impure,  unhealthy,  adulterated,  or 
unwholesome.'  It  is  not  contended  that  such 
purpose  is  not  within  the  power  of  the  state, 
but,  it  is  contended,  that  the  power  is  not  ex- 
ercised on  all  alike  who  stand  in  the  same 
relation  to  the  purpose.  •  •  •  Legislation 
to  be  practical  and  efficient  must  regard 
this  special  purpose  as  well  as  the  ultimate 
purpose.  The  ultimate  purpose  is  that  whole- 
some milk  shall  reach  the  consumer,  and  it 
is  the  conception  of  the  law  that  milk  be- 
low a  certain  strength  is  not  wholesome,  but 
a  difference  is  made  between  milk  naturally 
deficient  and  milk  made  so  by  dilution.  It 
is  not  for  us  to  say  that  this  is  not  a  proper 
difference,  and,  regarding  It  the  law  fixes  Ita 
standard  by  milk  in  the  condition  that  It 
comes  from  the  herd.  It  Is  certain  that  If 
milk  starts  pure  from  the  producer,  it  will 
reach  the  consumer  pure,  U  not  tampered 
with  on  the  way.  To  prevent  such  tamper- 
ing, the  law  is  framed  and  its  penalties  ad- 
Justed.  As  the  standard  established  can  be 
proved  In  the  hands  of  a  producing  vendor, 
he  is  exempt  from  the  penalty.  As  it  cannot 
certainly  be  proved  in  the  hands  of  other 
vendors  so  as  to  prevent  evasions  of  the  law. 
such  vendors  are  not  exempt."  It  would  be 
difficult  to  discover  in  principle  any  similar- 
ity between  that  case  and  the  one  at  bar. 
The  court  In  that. case,  as  in  nearly  all  the 
cases,  starts  out  with  the  discussion  as  to 
what  is  the  purpose  of  the  law.  The  pur- 
pose of  the  law  in  the  case  Just  cited  was  to 
prevent  the  adulteration  of  milk,  which  the 
state  undoubtedly  had  a  right  to  do  under 
its  plain  police  powers,  for  the  protection  ot 
the  health  of  the  citizen.  But,  as  we  have 
before  said,  this  case  is  stripped  of  any  po- 
lice feature,  and,  if  we  were  to  start  an  in- 
vestigation to  determine  the  purpose  of  this 
act  it  could  only  end  In  a  report  that  there 
was  no  such  beneficent  purpose  as  was  stat< 
ed  by  the  court  in  that  case,  but  that  the 
purpose,  if  It  had  any,  was  to  benefit  the 
regular  retail  cigar  merchants  by  suppress- 
ing a  business  of  the  same  kind,  but  difTering 
simply  in  the  mode  of  the  delivery  of  the 
cigars;  or,  in  other  words,  to  prevent  honest 
competition  in  the  cigar  trade.  The  further 
reason  upon  which  the  court  decided  that 
case,  viz.,  that  it  was  more  difficult  to  de- 
tect fraud  when  the  milk  was  in  the  hands 
of  the  vendor  than  when  it  was  in  the  hands 
of  the  original  producer.  Is  also  absent  in 
this  case.  As  the  testimony  shows  and  as 
the  model  of  the  machine  indicates,  there 
Is  no  more  opportunity  for  fr^ud  or  deceit  in 
selling  cigars  under  this  system  thaa  1b  aell- 
Ing  them  in  any  other  way. 
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The  case  of  City  of  Chicago  r.  Bovrman 
Dairy  Company.  234  111.  294,  84  N.  B.  913,  17 
L.  R.  A,  (N.  S.)  684,  123  Am.  St  Rep.  100.  al- 
so largely  relied  upon  by  the  respondott,  is 
practically  the  same  kind  of  a  case.  Proba- 
bly the  circumstances  of  that  case  bring  It  a 
Uttle  nearer  to  the  case  at  bar.  There  an  act 
was  sustained  which  required  dealers  selling 
cream  and  milk  in  bottles  or  glass  Jars  to 
have  the  capacity  of  the  bottles  or  Jars  per- 
manently Indicated  upon  them,  and  prescrib- 
ed a  penalty  for  having  in  their  possession 
bottles  or  glass  Jars  of  capacity  less  than 
that  indicated  on  the  outside;  while  the  act 
did  not  apply  to  vendors  of  milk  through  oth- 
er agencies.  But  that  case,  as  the  other,  was 
sustained  on  the  doctrine  of  the  police  power 
of  the  state.  Even  so,  we  are  doubtful  If 
that  case  could  be  Indorsed  by  this  court  un- 
der the  decision  in  Spokane  v.  Macho,  61 
Wash.  322,  98  Pac.  755,  21  L.  R.  A.  (N.  S.) 
263,  where  it  was  held  that  in  an  ordinance 
to  regulate  and  license  employment  agencies 
a  section  making  it  a  misdemeanor  for  the 
keeper  of  an  employment  agency  to  make 
willful  misrepresentations  or  to  willfully  de- 
ceive any  person  seeking  employment,  and 
take  a  fee  for  such  employment.  Is  unconsti- 
tutional, since  it  Is  not  general  and  Imimrtlal 
In  its  operation,  but  operates  upon  one  class 
to  the  exclusion  of  others  In  re.spect  to  a  pe- 
nal act  common  to  all  classes  of  business,  and 
exceeds  the  reasonable  limit  of  police  regula- 
tions. In  that  case  It  was' stated  that  It  is  a 
fundamental  proposition  that  an  ordinance 
must  be  fair  In  its  terms.  Impartial  in  its  pro- 
visions, and  general  in  Its  application ;  citing 
Dillon,  Mun.  Corp.  322,  and  McQuillan,  Mun. 
Corp.  193.  It  was  also  said:  "  •  •  •  When 
exercising  Its  power  to  regulate  a  business, 
the  municipality  may  classify  subjects  of  leg- 
islation, but  the  law  must  treat  alike  all  of  a 
class  to  which  It  applies,  and  must  bring 
within  Its  classification  all  who  are  similarly 
situated  or  under  the  same  condition" — citing 
State  T.  Sheriff  of  Ramsey  County,  48  Minn. 
236,  51  N.  W.  112,  3i  Am.  St.  Rep.  650,  where 
the  court  said:  "The  classification  must  be 
based  on  some  reason  suggested  by  a  differ- 
ence in  the  situation  and  circumstances  of  the 
subjects  treated,  and  no  arbitrary  distinction 
between  different  kinds  or  classes  of  business 
can  be  sustained,  the  conditions  being  other- 
wise similar."  A  much  worse  discrimination 
would  be  a  discrimination  between  citizens 
of  the  same  class  engaged  in  the  same  busi- 
ness, where  there  Is  no  reason  suggested  by 
a  difference  in  the  situation  and  circumstan- 
ces of  the  subjects  treated;  for  not  only  Is 
the  business  In  this  case  similar  and  Iden- 
tical, but  it  is  purely  and  simply  a  difference 
in  the  mode  of  transacting  the  business,  a 
mode  which  cannot  possibly  affect  any  prin- 
ciple or  affect  deleterlously  the  consumer  or 
purchaser  of  the  article  sold.  The  general 
principle  announced  by  Mr.  Dillon,  In  bis 
work  on  Corporations  (volume  1,  p.  322),  seems 
to  be  specially  applicable  here:    "As  it  would 

108  P, 


be  unreasonable  and  unjust  to  make,  under 
the  same  circumstances,  an  act  done  by  one 
person  penal,  a^d  if  done  by  another  not  so, 
ordinances  which  have  this  effect  cannot  be 
sustained.  Special  and  unwarranted  discrim- 
inations or  unjust  or  oppressive  Interference 
in  particular  cases  Is  not  to  be  allowed.  The 
powers  vested  In  municipal  corporations 
should,  as  far  as  practicable,  be  exercised  by 
ordinances  general  In  their  nature  and  Im- 
partial in  their  operation."  The  Montana 
Legislature  passed  a  law  imposing  a  license 
tax  of  $25  per  quarter  on  every  laundry  busi- 
ness other  than  that  of  a  steam  laundry 
wherein  more  than  one  person  was  employed 
or  engaged,  and  but  $15  per  quarter  upon 
steam  laundries.  This  law  was  sustained  by 
the  state  court  of  Montana,  but  was  after- 
wards declared  unconstitutional  by  that  emi- 
nent Jurist  Judge  Knowles  of  the  United  States 
arcult  Court,  In  Re  Tot  Sang,  75  Fed.  983. 
In  the  course  of  the  opinion  it  was  said: 
"Unless  there  is  something  so  different  in  the 
conducting  of  a  laundry  by  steam  to  that  of 
the  carrying  on  of  that  business  by  any  other 
means,  the  law  providing  a  different  and 
more  excessive  license  for  the  conducting  of 
such  business  other  than  by  steam  Is  unequal 
and  unjust.  •  •  *  *  It  may  be  said  that  the 
state  may  have  wished  to  encourage  steam 
laundries.  If  so,  It  had  no  right  to  do  It  at 
the  expense  of  any  person  carrying  on  such 
business  other  than  by  means  of  steam. 
Such  an  argument  would  Imply  that  It  was 
in  the  power  of  a  state  to  force  a  man  who 
conducted  a  business  in  one  mode  to  abandon 
the  same  in  order  that  he  who  conducted  such 
business  In  another  mode  should  be  encour- 
aged and  built  up."  The  court  concluded 
that,  where  the  same  business  Is  conducted 
by  different  modes,  it  was  unjust  and  In  vio- 
lation of  the  rule  that  each  man  should  have 
the  protection  of  equal  laws  to  place  upon 
one  a  greater  burdeu  than  upon  the  other.  It 
Is  stated  by  counsel  for  appellant  as  a  mat- 
ter of  history  that,  since  the  determination 
of  this  case  in  the  United  States  court,  it  has 
been  accepted  as  the  law  of  the  state,  and 
that  there  have  been  no  prosecutions  under 
the  statute.  However  this  may  be,  we  are 
satisfied  that  the  decision  of  the  United  States 
court  expresses  the  true  principles  governing 
such  cases.  In  the  case  of  City  of  Covington 
V.  Dalhelm,  126  Ky.  26,  102  S.  W.  829,  the 
court,  in  passing  upon  the  constitutionality 
of  an  act  which  Imposes  a  tax  on  a  certain 
class  of  grocers  without  the  Imposition  of  the 
same  tax  on  others,  held  that  the  tax  must 
apply  to  all  grocers  In  the  city,  and  that  the 
act  was  unconstitutional,  saying:  "It  Is  com- 
petent for  the  city  to  select  any  of  the  enu- 
merated classes  as  subjects  for  license  taxes. 
But  It  is  not  competent  for  it  to  tax  some 
members  of  a  class  set  apart  by  the  legisla- 
ture and  not  tax  others  of  the  same  class." 
And  the  principle  announced  In  that  case  was 
reaffirmed  by  the  court  of  appeals  of  Ken- 
tucky in  the  case  of  Read  ▼.  Graham,  102  S. 
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W.  860.  These  last  three  cases  which  we 
have  mentioned  seem  to  be  exactly  In  point 
on  the  question  under  discussion. 

It  is  Tery  -well  suggested  by  counsel  for  ap- 
pellant that  It  would  be  Just  as  reasonable  to 
discriminate  against  a  merchant  who  used 
a  patent  carrier  for  the  transmission  of  mon- 
ey and  change,  instead  of  a  cash  boy.  The 
same  rule  might  apply  to  a  thousand  differ- 
ent improvements  that  have  a  tendency  to 
cheapen  products  by  reason  of  the  fact  that 
they  are  labor  saving  machines,  and  do  away 
with  the  necessity  for  so  many  clerks  and  em- 
ployes. It  is  a  legitimate  business,  and  It 
makes  no  difference  to.  the  public  whether 
the  cigar  Is  delivered  by  means  of  this  auto- 
matic device  or  In  the  ordinary  way.  A  strict 
or  puritanical  conception  of  the  business  of 
selling  cigars  might  be  that  it  was  harmful 
to  the  health  of  the  consumers,  but  the  mode 
of  selling  them  would  not  enter  into  that 
thought.  Nor  can  the  objection  that  it  is  par- 
ticularly attractive  be  urged,  for  handsome 
girls  are  ordinarily  employed  around  hotels 
for  the  purpose  of  selling  cigars,  and  no 
doubt  many  susceptible  men  are  Induced  to 
buy  more  cigars  than  they  otherwise  would 
by  reason  of  the  employment  of  this  delivery 
agency.  Fairly  eonsldcVed,  this  seems  to  be 
a  tax  on  invention,  for  Invention  in  most  cas- 
es, as  in  this,  lessens  the  expense  of  the  busi- 
ness, and  thereby  necessarily  cheapens  the 
product.  This  was  one  of  the  arguments  ad- 
vanced In  favor  of  sustaining  the  validity  of 
this  ordinance,  viz.,  that  the  machine  could 
be  manufactured  and  operated  for  less  mon- 
ey than  a  retail  cigar  store  could  be  equipped 
and  operated.  It  would  seem  that  the  reduc- 
tion in  price  of  an  article  of  commerce  would 
savor  of  the  quality  of  a  blessing  rather  than 
of  a  curse,  when  the  welfare  of  the  consumer 
Is  taken  Into  consideration;  and  to  hold  oth- 
erwise would  reverse  the  general  rule  that 
legal  restraints  may  be  Imposed  upon  the  few 
for  the  benefit  of  the  many.  The  tendency 
of  this  kind  of  an  ordinance  Is  to  foster  mo- 
nopolies, for  a  monopolar  exists  when  the 
manufacture  and  sale  of 'any  commodity  is 
restrained  to  one  or  a  certain  number.  It  is 
said  that  it  has  three  Inseparable  consequen- 
ces— the  Increase  of  the  price,  the  badness 
of  the  wares,  the  Impoverishment  of  others. 
Hence  it  naturally  follows  that  monopolies 
are  odious  to  the  law,  and  the  law  will  con- 
cern itself  to  restrain  rather  than  to  nourish 
them.  If  this  ordinance  can  be  sustained, 
there  is  no  limit  to  the  arbitrary,  capricious, 
or  tyrannical  imposition  of  taxes,  and  the 
constitutional  guaranty  that  "no  law  shall 
be  passed  granting  to  any  citizen,  class  of 
citizens  or  corporation  other  than  municipal, 
privileges  or  immunities  which  upon  the  same 
terms  shall  not  equally  belong  to  all  citizens 
or  corporations,"  becomes  a  dead  letter.  Pls- 
erlmlnatlon  to  the  extent  exhibited  In  this 
ordinance   discoumsres   enterprise,   paralyzes 


progress.  Is  a  deprivation  of  liberty,  and  is 
entirely  inconsistent  with  the  true  principles 
and  the  genius  of  our  government.  None  of 
the  cases  cited,  from  either  this  or  any  other 
court,  numerous  as  they  are,  go  to  the  extent 
of  dlscriniinating  against  a  simple  mode  of 
doing  business,  which  is  conceded  to  be  law- 
ful and  fair,  and  which  In  no  way  Involves 
the  principles  of  police  power  or  regulation. 
The  judgment  will  be  reversed,  with  in- 
structions to  dismiss  the  action. 

RIJDKIN,  C.  J.,  and  CROW,  MOUMT,  and 
•PARKER,  J  J.,  concur. 


(58  Wash.  4Z6) 

HOERLING  et  ux.  v.  LOWRY. 

(Supreme  Court  of  Washington.    May  21,  1910.) 

1.  Deeds  (§  70*)— Validity— Fraud. 

Where  (ilaintiffs  deed  their  land  for  32  lots 
in  another  city  which  they  have  never  seen,  on 
representations  that  they  were  worth  JlOO  per 
lot  and  that  a  buyer  could  be  procured  imme- 
diately for  20  of  the  lots  at  that  price,  when 
the  lots  were  in  fact  worth  about  $1  each,  and 
the  purchaser  from  plaintiffs  refused  to  com- 
plete bis  contract,  there  was  such  &and  as  to 
render  the  deed  of  plaintiffs  voidable. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  S  179 ;    Dec.  Dig.  S  70.»] 

2.  Bboeebs   (J  91*)  —  Relations   to   Third 
Persons— Agent  for  Both  Parties. 

Where  an  agent  acted  for  both  parties  ia 
procuring  an  excTians-e  of  land,  the  contract  ot 
exchange  was  voidable. 

CBd.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  {  134;  Dec.  Dig.  {  91.*] 

Department  1.  Appeal  from  Superior 
Court,  Lewis  County;   A.  B.  Rice,  Judge. 

Action  by  Henry  Hoerling  and  wife 
against  R.  L.  Lowry.  Prom  a  judgment  in 
favor  of  defendant,  plaintiffs  appeal.  Re- 
versed and  remanded,  with  instructions. 

Hayden  &  Langhome,  for  appellants.  Rey- 
nolds &  Stewart,  for  respondent 

MORRIS,  J.  Appellants,  prior  to  May  17, 
1909,  were  the  owners  of  a  lot  in  Cbehalis, 
upon  which  had  been  erected  a  14-room 
dwelling.  This  property  was  valued  at  about 
$3,000,  and  had  a  rental  value  of  about  $00 
per  month.  On  May  17,  Henry  Hoerling, 
who  with  his  wife  was  a  resident  of  Taeo- 
ma,  went  to  Cbehalis  for  the  purpose  of  sell- 
ing this  property.  He  there  met  S.  V.  Low- 
ry, a  brother  of  the  respondent  who  is  In  the 
real  estate  business,  and  after  some  conver- 
sation it  was  agreed  that  Lowry  should  act 
as  Hoerllng's  agent  in  the  sale  of  the  prop- 
erty. Lowry  finally  suggested  a  trade  of 
this  property  for  32  Improved  lots  in  Sea 
View  addition  to  Port  Angeles.  These  lots 
were  represented  as  worth  $100  each,  clear- 
ed, close  to  the  center  of  the  city  and  avail- 
able as  business  property.  They  were  own- 
ofl  by  respondent.    Hoerling,  however,  seem- 
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Hi  anxious  tx>  turn  ills  property  into  casli, 
lud  refused  to  consider  a  trade.  Lowry  tbeu 
nformed  him  that  he  bad  a  purchaser  for 
iO  of  these  lots  at  $100  each,  who  woiild 
>ay  cash,  and  suggested  that  a  trade  be 
nade,  Hoerling  to  deed  the  Chehalis  property' 
:o  the  owner  of  the  Fort  Angeles  lots  who 
ivould  then  make  a  deed  to  Hoerling  of  the 
t2  lots,  and  Hoerling  conld  then  make  a  deed 
>f  the  20  lots  to  the  purchaser,  known  to 
^wry,  and  receive  his  $2,000.  It  was  fur- 
lier  suggested  that  all  the  deeds  be  deposited 
n  a  bank,  and  that  Hoerling's  deed  would 
lot  be  delivered  until  he  had  received  the 
>2,00O.  Hoerling,  not  quite  satisfied  with 
Ills  proposition,  left  the  oiSce  and  later  re- 
urned  with  two  sons-in-law,  to  whom  the 
)ropositlon  was  repeated,  and  the  name  of 
he  purchaser  of  the  20  lots  disclosed  as  Mar- 
in Galogaly.  The  proposition  was  then  ac- 
«pted,  and  It  was  agreed  that  the  nest 
noming  the  papers  would  be  drawn  up  and 
he  deal  dosed.  The  next  morning  a  meet- 
ng  was  held  at  S.  V.  Lowry's  office  to  close 
ip  the  deal,  when  Martin  Galogaly  casual- 
y  drops  in,  and,  after  listening  to  the  con- 
'ersation,  l)ecomes  so  much  impressed  with 
he  future  prospects  of  Port  Angeles  and  the 

alue  of  these  particular  Sea  View  addition 
ots,  that  he  offers  to  purchase  20  of  them 
or  $2,000.  He  had  never  been  at  Port  An- 
:eles,  and  knew  nothing  about  the  location 
if  these  lots  except  as  he  was  then  and  there 
nformed.  However,  he  expresses  his  will- 
agness  to  dose'  up  the  transaction  at  once, 
nd  pays  down  $50,  the  balance  to  he  paid 
a  five  days.  A  deed  Is  then  drawn  from 
loerling  to  R.  S.  Lowry  for  the  ClKhalls 
roperty,  a  deed  from  R.  S..  Lowry  and  B.  G. 
iOwry  to  Hoerling  for  the  Port  Angeles  lots, 
rhich  deed  seems  to  have  been  executed  In 
lank  the  day  before,  and  a  deed  from  Hoer- 
Ing  to  Galogaly  for  the  20  lots.  These  deeds 
pen  their  execution  were  deposited  in  a 
ank,  to  await  the  payment  by  Galogaly  to 
loerling  of  the  $1,950  due  upon  the  Port 
.ngeles  lots.  On  the  21st  S.  V.  Lowry  pre- 
ents  to  the  bank  a  written  order  for  the 
elivery  of  the  deed  to  the  Chehalis  prop- 
rty,  and  upon  receipt  of  same  has  it  prompt- 
r  recorded.  Hoerling  denies  that  he  know- 
igly  signed  such  an  order.  The  five  days 
lapse,  and  the  $1,950  not  being  paid,  Hoer- 
ng  returns  to  Ohehnlls,  and,  believing  that 
e  had  been  defrauded  out  of  his  property, 
iter  commenced  this  action  to  cancel  and 
;t  aside  his  deed  to  respondent 

It  is  not  strange  that,  in  an  action  of  this 
iinracter,  there  should  be  some  conflict  in 
le  testimony;  but  the  facts  heretofore  re- 
;tcd  we  believe  to  be  abundantly  establlsh- 
L  Other  facts,  we  believe  established,  are 
icFe:  Galogaly  never  had  any  intention  of 
aj  ing  the  remaining  $1,050.  It  is  apparent 
•oin  his  testimony  that  he  had  no  money; 


In  fact,  be  says  he  expected  to  borrow  It; 
but  so  far  as  the  record  discloses,  he  does 
not  seem  to  have  made  a  very  earnest  ef- 
fort to  do  so.  He  seemed  to  lose  all  bis  In- 
terest in  the  transaction  after  the  execution 
and  delivery  of  the  deed  from  Hoerling  to 
Lowry.  The  Port  Angeles  lots  are  situated 
about  seven  miles  from  the  business  center 
of  the  city.  There  is  some  conflict  as  to 
their  situation,  and  values  are  given  from 
50  cents  a  lot  to  $75.  R.  It.  Lowry  purchas- 
ed them  about  two  years  ago  at  $1  per  lot 
We  think  from  the  record  he  would  not  have 
been  Justified  in  paying  more.  'We  do  not 
deem  it  necessary  to  recite  the  facts  further, 
nor  to  refer  to  any  authority  upon  which  to 
base  our  conclusion  that  this  transaction 
was  so  tainted  with  fraud,  t)oth  In  law  and 
fact  as  to  render  it  voidable.  S.  V.  Lowry 
was  the  agent  of  both  parties;  he  represent- 
ed appellants  in  finding  a  purchaser  for  their 
property;  he  represented  his  brothers  in 
seeking  to  effect  an  advantageous  trade  for 
the  Port  Angeles  lots;  he  was  not  in  a  posi- 
tion to  give  appellants  the  benefit  of  an  hon- 
est discretion  in  advising  an  exchange  of 
their  property  for  his  brothers'  vacant  lots; 
such  a  dual  relation  on  his  part  under  the 
general  equitable  rule  would  make  the  con- 
tract influenced  by  him  voidable.  We  see  no 
facts  in  this  record  which  would  suggest 
any  exception  to  such  rule,  or  suggest  that 
this  is  not  a  proper  case  for  its  application. 

We  might  refer  to  other  well-recognlzed 
principles  of  law  that  apply  to  cases  of  this 
character.  They  will,  however,  readily  sug^ 
gest  themselves  to  those  who  read  the  law. 
Appellants  were  entitled  to  the  relief  they 
souRht 

The  Judgment  is  reversed  and  the  cause  re- 
manded, with  instructions  to  enter  the  de- 
cree prayed  for. 

RUDKIN,  O.  J.,  and  CHADWICK,  FDL- 
LERTON,  and  GOSE.  JJ.,  concur. 


(S8  Wash.  446) 

TACOMA  EASTERN  R.  CO.  v.  SMITHQALL 
et  ux. 

(Supreme  Court  of  Washington.    May  23,  1910.) 

1.  Emhtent  Douain  (i  243*)— Necessity-  o» 
Appropbiation  —  Conclusiveness  of  Db- 

TER\fINATION. 

Where,  in  proceedings  to  condemn  land  for 
a  railroad  right  of  way,  the  court  determined 
that  the  public  interests  required  the  taking,  an 
answer  alleging  that  the  appropriation  vas 
sought  for  other  and  ulterior  purposes  was  ir- 
relevant. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  §  627 ;   Dec.  Dig.  $  243.*] 

2.  Eminent  Domain  ({}  79,  80*)— Pbopebtt 
Sought  to  be  Taken— Descbiption—Stip- 
clations. 

Ordinarily,  one  seekinfr  to  condemn  land 
should  describe  in  bis  petition  the  property 
sought  but  where  an  unanticipated  claim  for 
damages  is  interposed  the  petitioner  may  lessen 
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or  obviate  the  claim  by  stipulation  or  waiver, 
whereby  the  damages  claimed  may  be  avoided 
and  the  rights  of  the  owner  fully  protected. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §{  205,  210;  Dec.  Dig.  iS  79, 
80.*] 

S.  EWINENT  DOUAIN  (5S  79,  80*)  —  Pbopertt 
Sought  to  be  Taken— DiscaxPTioN—STiP- 

TTLATIONB. 

Where,  in  proceedings  to  condemn  land  for 
a  railroad  right  of  way,  the  owner  showed  dam- 
ages resulting  from  the  inability  to  develop 
a  water  power  on  his  land  for  utilization  in 
operating  a  quarry.  In  consequence  of  the  con- 
struction of  the  proposed  road,  the  railroad 
could  stipulate  to  agree  with  the  owner  for  a 
joint  use  of  the  right  of  way  for  the  develop- 
ment and  utilization  of  the  water  power,  and 
thereby  avoid  paying  damages   therefor. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  ig  205,  210;  Dec.  Dig.  H  79, 
80.*] 

4.  WAtEBS  AND  Water  Coitbbes  (|  02*)  — 
RiPABiAN  Rights. 

An  upper  riparian  owner  may  not  impound 
all  the  waters  flowing  in  a  stream  for  14  hours 
out  of  every  24,  without  the  consent  of  a  lower 
riparian  owner  or  a  condemnation  of  his  rights. 
[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  {  44;    Dec.  Dig.  | 

5.  Eminent  Domain  (f  152*)— Compensation 
—Persons  Entitled— Title  to  Thing  Ap- 
pbopbiatbo. 

Where,  in  proceedings  to  condemn  land  for 
a  right  of  way,  the  owner  claimed  damages  from 
the  destruction  of  a  natural  reservoir  site  on 
hia  land,  in  which  the  waters  of  a  river  flowing 
through  hia  land  could  be  impounded  and  there- 
by increase  the  power  capacity  of  the  river,  an 
instruction  that  the  owner,  before  impounding 
the  waters,  must  obtain  the  consent  of  the  lower 
riparian  proprietors,  or  acquire  their  rights,  be- 
fore he  could  recover  such  damages,  was  proper. 
[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  403;   Dec.  Dig.  i  152.*] 

Department  1.  Appeal  from  Superior 
Court,  Lewis  County ;  A.  E.  Rice,  SnAge. 

Proceedings  by  the  Tacoma  Eastern  Rail- 
road Company  to  condemn  the  lands  of  Her- 
man Smitbgall  and  wife  for  a  right  of  way. 
From  a  Judgment  awarding  damages,  peti- 
tioner appeals.  Reversed,  and  new  trial  or- 
dered. 

Hayden  &  Langhorne,  for  appellant  A.  H. 
Oarretson,   for  respondents. 


RUDKIN,  O.  J.  This  proceeding  was  in- 
stituted by  the  Tacoma  Eastern  Railroad 
Company  to  condemn  and  appropriate  a  right 
of  way,  100  feet  in  width,  through  certain 
lands  owned  by  the  defendants,  for  railroad 
purposes.  The  Jury  returned  a  general  ver- 
dict in  favor  of  the  defendants  in  the  sum  of 
$1,822.66,  accompanied  by  the  following  spe- 
cial findings:  "First  What  do  you  find  to  be 
the  damage  to  the  land  in  question,  by  rea- 
son of  the  taking  of  that  part  thereof  by 
these  proceedings  in  the  ordinary  natural 
state,  irrespective  of  the  proposed  reservoir 
and  the  flow  of  water  and  granite  quarry 
thereon  located?  Second.  What  damages  do 
you  find  In  addition  to  the  tnkins  of  the  land 


in  question  by  the  plaintiffs  herein,  as  asked 
for  in  addition  to  what  the  defendant  would 
suffer,  were  the  land  in  its  natural  condition 
devoid  of  water  and  the  granite  quarry  there- 
on? Third.  What  damages  do  you  find  the 
plaintiff  is  entitled  to  recover  by  reason  of 
the  taking  of  the  land  by  the  plaintiff  in 
these  proceedings  on  account  of  the  granite 
quarry,  irrespective  of  the  land  in  general 
and  the  flow  of  water?  Fourth.  Do  yon  con- 
sider in  the  making  up  of  the  estimate  that 
the  value  of  said  granite  quarry  is  largely 
increased,  owing  to  the  natural  flow  of  wstor 
upon  the  premises,  sought  to  be  taken  by  the 
plaintiff  herein,  and  the  reservoir  facilltleic 
for  the  storing  thereof?  If  so,  what  increasj- 
ed  amount  do  yoa  place  upon  said  quarry  by 
reason  of  water  facilities  over  .and  alMve 
what  the  normal  value  of  the  qnarry  would 
be  without  the  use  of  said  water  for  working 
purposes?"  Answers  to  special  interroga- 
tories: "(1)  $283.50.  (2)  $539.16.  (3)  None. 
(4)  Yes.  $1,000.00."  A  motion  for  a  new 
trial  was  denied,  and  from  a  Judgment  on  the 
▼erdlct  this  appeal  is  prosecuted.  The  facts, 
so  far  as  deemed  necessary  to  a  proper  oo- 
derstanding  of  the  errors  assigned,  will  ap- 
pear in  the  course  of  the  opinion. 

On  the  SOth  day  of  August,  1909,  an  order 
was  entered,  adjudging  that  the  contemplated 
use  was  a  public  one,  and  that  tlie  puMlc 
interests  required  the  prosecution  of  th«  en- 
terprise. Thereafter,  and  at  the  opening  of 
the  trial  before  the  Jury,  the  respondents  ten- 
dered and  filed  an  answer  containing  the 
following  allegations:  "That  the  land  herein 
sought  to  be  condemned  is  not  being  taken 
by  the  petitioners,  for  the  sole  reason  tliat 
they  require  the,  same  for  a  more  api>ropri- 
ate  right  as  to  interfere  with,  delay  and  in 
part  destroy  the  efficiency  and  use  of  respond- 
ents' land  for  the  purposes  hereinafter  men- 
tioned. And  is  therefore  unreasonable,  an- 
necessary  and  not  a  proper  taking  of  th^  land 
as  contemplated  by  its  right  of  eminent  do- 
main. That  the  respondents  believe  and  al- 
lege that  the  said  line  is  being  located  and 
built  in  large  part  as  to  destroy  the  efficien- 
cy and  use  of  a  valuable  water  power,  now 
being  and  existing  on  the  respondents'  land. 
In  that  they  have  run  their  lines  against  the 
protest  of  these  respondents,  through  and 
across  respondents'  proposed  reservoir  site 
on  said  land,  and  that  if  petitioners  are  per- 
mitted to  carry  out  their  plans,  it  will  de- 
stroy in  large  part  the  efficiency  of  the  water 
power  thereon  existing.  In  that  it  would  de- 
stroy the  reservoir  site,  preventing  the  proper 
storage  of  water  in  tue  reservoir  therein  con- 
templated. That  the  respondents  have  upon 
this  property  a  valuable  quarry  of  merchant- 
able gfranlte,  which  can,  by  the  proper  use 
of  the  aforesaid  water  now  existing  upon 
said  land,  be  quarried,  mined,  worked,  finish- 
ed nnd  polished,  and  that  ample  power  for  the 
<;.tii)e  can  be  so  maintained  as  to  make  said 
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quarry  very  valuable  to  the  respondents,  if 
unmolested  as  contemplated  by  the  railroad 
company,  petitioner  herein.  That  the  rail- 
road company  has  already  suffldent  right  of 
way,  and  is  now  operating  Its  line  over  said 
road,  as  selected  by  its  engineers  as  the  best 
and  most  practical  route  for  its  road.  That 
at  nowhere  In  its  petition  has  the  said  rail- 
road company  declared  its  intention  of  aban- 
doning its  former  route,  and  tliat  to  run  a 
second  line  through  the  land  cuts  it  into 
three  separate  etrips,  in  a  semicircular  form, 
leaving  the  said  land  in  an  unsightly,  incon- 
venient and  almost  worthless  condition  for 
agricultural  purposes,  and,  as  respondents 
believe,  for  the  sole  purpose  of  injuring  these 
respondents,  without  any  proper  recourse  in 
damages  or  otherwise.  That  respondents 
believe  and  aver  the  fact  to  be  that  their 
damages  In  the  aforesaid  action,  by  reason 
of  the  aforesaid  allegation,  cannot  be  ade- 
quately ascertained  by  the  Jury  for  the  rea- 
son that  the  said  land  Is  remote  from  the 
place  of  trial,  so  that  the  Jury  cannot  per^ 
Bonally  Inspect  the  same,  and  that  the  pro- 
imrlng  of  witnesses  to  testify  .in  this  cause  is 
burdensome  and  expensive  by  reason  of  the 
Tact  that  no  one  from  this  county  can  rea- 
sonably be  had  to  go  and  view  and  estimate 
the  damages  without  great  loss  of  time  and 
leavy  expense  of  travel.  And  therefore  this 
iction  heaps  upon  the  respondents  burden- 
some costs  and  expenses,  which  should  bt> 
mrefully  considered  by  the  jury  in  making 
ip  their  estimate  of  damages." 

A  motion  to  strike  this  answer  was  inter- 
K>sed,  but  the  motion  was  denied,  and  the 
!Ourt  permitted  counsel  for  respondents  to 
•ead  the  answer  to  the  Jury  in  the  course  of 
lis  argument,  and  to  comment  on  its  provi- 
(lons,  over  the  objection  and  protest  of  the 
ippellant.  Upon  these  rulings  the  first  er- 
■or  is  assigned.  In  Seattle,  etc.,  R.  Ck>.  v. 
tfurphine,  4  Wash.  448,  SO  Pac.  720,  and 
?tate  ex  rel.  Ami  Co.  v.  Superior  Court,  42 
iVash.  67«,  86  Pac.  669,  we  held  that  no  an- 
wer  is  contemplated  or  required  in  proceed- 
ngs  of  this  kind,  and  that  it  is  not  error  to 
trlke  snch  an  answer  from  the  flies.'  Of 
ourse,  it  does  not  follow  from  tills  that  the 
efnsal  to  strike  an  answer  in  a  condemna- 
lon  proceeding  is  prejudicial  error,  for  if  the 
nswer  contains  nothing  improper  It  can  do 
lO  iiarm.  But  whether  an  answer  is  proper 
r  improper  In  this  class  of  actions  the  an- 
wer  In  question  was  utterly  Irrelevant  and 
Iiould  have  been  stricken.  It  presented  no 
3sue,  and  Its  manifest  purpose  and  tendency 
ras  to  create  a  prejudice  in  the  minds  of  the 
ury.  The  court  had  already  decreed  that 
be  contemplated  use  was  a  public  one,  and 
hat  the  public  Interests  required  the  prose- 
ution  of  the  enterprise,  and  with  these  ques- 
ons  the  Jury  had  no  concern.  A  claim  befors 
tie  Jury  that  the  appropriation  was  sought 
ar  other  and  ulterior  purposes  was  entirely 
ut  of  place.  In  Fort  St.  Union  Depot  Co.  v. 
tactcuB,  92  Mich.  83,  S2  N.  W.  790,  counsel 


for  the  property  owner  was  permitted  to  ar- 
gue to  the  Jury  that  the  taking  of  the  proper- 
ty was  unnecessary,  but  in  reversing  the  Judg- 
ment the  appellate  court  said:  "It  is  contend- 
ed, however,  by  counsel  for  respondents,  that 
the  presentation  of  the  question  by  argument 
of  counsel  could  not  have  influenced  the  Jury 
as  they  found  the  question  of  necessity  in 
favor  of  the  petitioner.  I  think  that  question 
is  well  answered  by  the  learned  circuit  Judge. 
He  says:  'It  was  not  sufficient  to  say  that 
the  Jury  found  for  the  petitioner  upon  the 
question  of  necessity.  This  does  not  in  any 
way  meet  the  question.  The  petitioner  was 
entitled  to  a  Just  consideration  of  the  ques- 
tion of  compensation  or  damages  to  be  award- 
ed. The  natural  and  inevitable  effect  of  the 
arguments  made  is  manifest  It  would  be 
difficult  to  conceive  of  an  argument  more  ef- 
fective, the  certain  and  Inevitable  effect  of 
which  would  be  to  Influence  the  Jury,  and 
cause  them  to  award  the  most  extravagant 
and  exorbitant  damages.'  The  court  again 
remarks:  'As  we  have  seen,  the  Jury,  al- 
though Judges  of  the  law  and  fact,  have  no 
right  to  disregard  well-recognized  legal  prin- 
ciples, and  counsel  who  appear  before  them 
are  governed  by  the  same  responsibility 
which  governs  them  in  court'  It  is  the  duty 
of  the  court  to  interfere  where  matters  for- 
eign to  the  Issue  are  rehearsed  before  the 
Jury,  prejudicial  to  the  Interests  of  a  party. 
Cronkite  v.  Dickerson  Idl  Mich.  177]  16  N. 
W.  371 ;  Bond  v.  Railroad  Co.  [62  Mich.  648] 
29  N.  W.  4^  [4  Am.  St  R^..885j:  SulUvan 
V.  Delter  [86  Mich.  404]  49  N.  W.  261." 

The  argument  applies  with  tar  greater 
force  in  this  state,  for  with  us  the  question 
of  necessity  is  determined  by  the  court 
without  the  aid  or  intervention  of  a  Jury. 
For  this  error  the  Judgment  must  be  revers- 
ed, but  In  view  of  a  retrial  of  the  action  the 
remaining  assignments  will  be  briefly  con- 
sidered. A  reference  to  the  special  findings 
of  the  Jury  will  show  that  the  general  ver- 
dict is  made  up  of  three  items.  The  first 
two  relate  to  the  value  of  the  property  tak- 
en and  damages  to  the  remainder  of  the 
tract.  The  third  claim  or  item  arises  out  of 
the  following  facts:  The  proposed  right  of 
way  extends  for  a  distance  of  a  half  mile  or 
more  through  the  respondents'  land,  along  or 
in  close  proximity  to  the  banks  of  a  stream 
called  Tliton  river.  The  river  has  a  fall  or 
drop  of  about  110  feet  on  the  respondents' 
land,  and  flows  sufficient  water  at  its  io-west 
stage  to  generate  60  electrical  horse  power. 
It  is  further  claimed  that  there  is  a  natural 
reservoir  site  on  the  land,  In  which  the  wa- 
ters of  the  river  can  be  impounded  for  14 
hours  out  of  every  24,  by  the  construction 
of  a  dam  at  moderate  cost  thus  increasing 
the  power  capacity  of  the  stream  to  146 
horse  power;  that  there  is  an  undeveloped 
granite  quarry  on  the  respondents'  land, 
across  the  river  from  the  proposed  right  of 
way,  containing  large  quantities  of  granite, 
suitable  for  building,  paving,  and  other  pur- 
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poses;  that  this  quarry  can  be  iterated  to 
advantage  and  at  a  profit  by  the  utilization 
of  tbe  water  power  In  question;  that  the 
reservoir  site  will  be  destroyed  by  tbe  con- 
struction of  tbe  proposed  railroad  grade,  and 
tbat  the  value  of  the  quarry  will  be  tbus 
impaired.  As  soon  as  these  facts  were  made 
to  appear,  or  rather  as  soon  as  this  claim 
was  advanced  by  the  respondents,  the  appel- 
lant, by  permission  of  the  court,  filed  the 
following  stipulation  or  waiver:  "The  Ta- 
coma  Eastern  R&llroad  Company,  the  peti- 
tioner In  the  above-entitled  action,  hereby 
stipulates  and  agrees  to  and  with  the  de- 
fendant In  said  action,  that  said  defend- 
ants may  have  the  right  to  dam  the  waters 
of  the  TUton  river  at  a  point  on  said  river, 
below  where  the  present  located  line  of  the 
Tacoma  Eastern  Railroad  Company  crosses 
the  said  Tllton  river  in  the  southeast  quarter 
of  the  northwest  quarter  (S.  E.  %  of  N.  W. 
%)  Sec.  8,  Tp.  13  N.,  R.  5  E.  W.  M.,  said  dam 
to  be  built  at  tbe  bead  of  tbe  falls,  which 
are  situated  In  said  river  below  tbls  point, 
said  dam  not  to  exceed  eighteen  (18)  feet  in 
height  above  the  lowest  point  in  said  river 
at  tbe  place  where  said  dam  is  proposed  to 
be  located.  Said  Tacoma  Eastern  Railroad 
Company  does  hereby  consent  to  the  backing 
up  and  impounding  of  the  waters  of  said 
river  over  and  upon  Its  right  of  way  and 
stipulates  tbat  the  construction  and  operation 
of  said  line  of  railroad  will  in  no  way  inter- 
fere with  the  use  and  enjoyment  of  said 
reservoir  to  be  constructed  by  said  respond- 
ents. And  petitioner  agrees  to  and  with  tbe 
said  Herman  Smlthgall  and  his  said  wife, 
respondents  in  this  action,  tbat  the  final  de- 
cree In  this  case  shall  contain  a  provision 
wherein  and  whereby  all  the  agreements 
contained  in  this  stipulation  shall  be  em- 
bodied therein,  and  shall  be  and  become  part 
and  parcel  of  the  final  decree  to  be  entered 
in'  this  action." 

In  view  of  the  foregoing  stipulation,  the 
appellant  requested  the  court  to  instruct  the 
jury  as  follows:  "I  instruct  you  that  the 
stipulation  or  agreement  offered  and  received 
in  evidence  whereby  the  Tacoma  Eastern 
Railroad  Co.  agrees  to  so  construct  its  pro- 
posed line  of  railway  over  respondents'  al- 
lied reservoir  site  as  not  to  interfere  with 
the  proposed  use  of  the  same  Is  binding  on 
the  railroad  company,  and  is  to  be  considered 
by  you  along  with  all  tbe  other  facts  in  the 
case,  and  if  you  find,  from  the  evidence,  that 
respondents  vAll  not  suffer  any  damages  by 
reason  of  the  agreement  of  the  railroad 
company  to  so  construct  its  road  over  said 
rescervoir  site  as  not  to  interfere  with  the 
use  of  the  same,  then  you-  should  not  allow 
any  sum  on  that  account."  The  court  gave 
a  portion  of  the  instruction,  but  refused  the 
part  we  have  italicized,  and  upon  this  ruling 
tbe  second  error  is  assigned.  Ordinarily  the 
condemning  party  should  describe  In  its  peti- 
tion the  property  It  desires  to  take,  but  cases 
will  often  arise  There  an  unanticipated  claim 
for  damages  interposed   by  the   landowner 


may  be  lessened  or  entirely  obviated  by  a 
stipulation  or  waiver  on  the  part  of  the  con- 
demning party.  The  law  does  not  favor  the 
taking  or  damaging  of  property  for  a  public 
use  beyond  the  necessities  of  the  case,  and 
if  damages  may  be  avoided  by  a  waiver  or 
stipulation  definite  and  certain  in  its  terms, 
which  will  fully  protect  the  rights  of  all 
parties  concerned,  there  is  no  reason  why 
such  a  stipulation  should  not  be  received  and 
acted  upon.  Lleberman  v.  Chicago,  etc.,  R. 
Co.,  141  111.  140,  30  N.  B.  544;  Oregon  Ry., 
etc..  Co.  V.  Owsley,  3  Wash.  T.  38,  13  Paa 
18C:  Spokane  V.  U  &  W.  Co.  v.  Jones,  53 
Wash.  37,  101  Pac.  515. 

The  respondents  objected  to  the  offer  of 
the  stipulation,  claiming  that  the  appellant 
was  attempting  to  pay  tbe  damages  sustained 
by  stipulation  rather  than  in  money,  but  such 
Is  not  tbe  case.  The  stipulation  simply  limit- 
ed the  estate  taken,  and  permitted  a  Joint 
use  of  the  right  of  way  by  both  parties.  We 
are  therefore  of  opinion  that  tbe  requested 
instruction  should  have  been  given,  for  if  no 
damage  resulted  to  the  reservoir  site  under 
tbe  stipulation  none  should  be  returned  by 
the  Jury. 

The  appellant  further  requested  the  fol- 
lowing instruction:     "I  Instruct  that  before 
the  respondents,  Herman  Smlthgall  and  wife, 
would  have  the  right  to  place  a  dam  across 
tbe  waters  of  the  TUton  river,  back  up,  or  di- 
vert tbe  waters  of  said  river,  they   would 
have  to  obtain  the  consent  of  the  lower  rl- 
:  parlan  proprietors  or  acquire  their  rights  by 
',  purchase,  as  it  is  the  law  in  this  state  that 
'  the  owner  of  land  on  the  bank  of  a  stream 
has  a  natural  right  to  tbe  use  of  the  waters 
which  flow  in  the  stream  adjacent  to  his  land 
as  it  is  wont  to  run  without  diminution  or 
alteration."     And  its  refusal  is  assigned  as 
error.    Under  tbe  common  law  and  the  law 
I  of  this  state  every   riparian   owner  has  a 
I  right  to  have  tbe  waters  of  a  natural  water 
I  course  flow  through  his  land  in  their  ac- 
i  customed  channel,  without  unnecessary  dim- 
:  Inution  or   pollution  by   an   upper   riparian 
owner,  and  it  seems  to  us  tbat  a  riparian 
owner  may  not  impound  all  the  waters  flow- 
ing In  a  stream  for  14  hours  out  of  every  24, 
without  the  consent  of  a  lower  riparian  own- 
er, or  a  condemnation  of  his  rights     The 
lower  riparian  owner  may  require  the  use 
of  the  water  at  all  times  during  the  24  hours 
of  the  day  for  some  lawful  purpose,  and  if 
so,  a  use  such  as  Is  asserted  here  by  tbe  re- 
spondents  would  be  an  unlawful   Interfer- 
ence  with   his  rights.     The  instruction   re- 
quested or  one  of  similar  Import  should  have 
been  given. 

Other  errors  are  assigned  as  to  the  amount 
of  tbe  recovery,  but  in  view  of  a  retrial  of 
the  action  we  do  not  deem  it  necessary  to 
discuss  them.  For  the  errors  above  indicat- 
ed, the  Judgment  is  reversed  and  a  new  trial 
ordered. 

FULLERTON.  CHAD  WICK.  GOSB^  Uld 
MORRIS,  JJ-  concuF 
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EIVANS  T.  OREGON  ft  W.  R.  00.  et  al. 
(Sap'reme  Conn  of  Washin^on.    May  21, 1810.) 

1.  Contracts  d  237*)— MoDiriaATiON  —  Con- 
sideration. 

Where  a  sabcontractor  found  on  enterinz 
on  the  work  that  it  would  be  unprofitable  and 
was  about  to  abandon  it,  the  promise  of  the 
principal  contractors  to  pay  him  additional  con- 
sideration was  based  on  a  sufficient  considera- 
tion ;  the  principal  contractors  having  the  elec- 
tion to  hold  the  sabcontractor  answerable  in 
damages  or  to  make  a  new  contract  with  him. 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent.  Dig.  |  1122;    Dec.  Dig.  i  237.*] 
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2.  Contbactb   (5   8M*)— Inconsistent  Find- 
ings —  Juooiunt  Notwithstandino   Veb- 

DICT. 

Where  a  subcontractor  sued  for  additional 
comi)ensatlon  promised  to  him  in  case  he  would 
complete  the  work  he  had  undertaken,  and  the 
court  instructed  the  jury  that  they  must  find 
that  there  was  some  consideration  for  the  con- 
tract, and  that  one  promise  is  a  good  consid- 
eration for  another  promise,  a  special  finding 
that  the  consideration  for  the  promise  of  ad- 
ditional compensation  was  the  fact  that  the 
principal  contractors  were  under  bond  to  com- 
plete the  work  within  a  stated  time  did  not 
require  a  judgment  for  defendants  notwith- 
stiuiding  the  verdict  on  the  ground  that  the  spe- 
cial finding  was  inconsistent  with  the  instruc- 
tions, since  the  sufficiency  of  the  consideration 
was  for  the  court,  and  not  for  the  jury,  and  the 
special  finding  stated  a  sufficient  consideration. 
[Ed.  Note. — For  other  cases,  see  Contracts, 
Dec.  Dig.  I  854.*] 

8.  Apmial   and   Ersos  (S  880«)  —  Review — 
Parties  EIntttled  to  Allege  Ebrob. 

In  an  action  by  a  subcontractor  against  a 
railroad  company  and  the  principal  contractors, 
the  principal  contractors  are  not  injured  by  the 
granting  of  a  nonsnit  in  favor  of  the  railroad 
and  continuing  the  case  against  the  principal 
contractors. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3584-3590;  Dec.  Dig.  i 
880.*] 

4.  Contbactb  (S  247*)— Actions— Evidence— 

sopficienct. 

In  an  action  by  a  sabcontractor  against  the 
principal  contractors  on  a  promise  of  additional 
compensation  if  the  subcontractor  would  com- 
plete the  work,  evidence  held  to  support  a  ver- 
dict for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i  1139 ;  Dec.  Dig.  S  247.*] 

6^  Appeai,  and  Ebbor  (§  882*)— Review— Es- 

TOPFEi.  to  Allege  Ebbor. 

Defendants  cannot  contend  on  appeal  that 
it  requires  clear,  positive,  and  convincing  evi- 
dence to  establish  the  rescission  of  a  written 
contract,  where  the  court,  at  their  instance,  in- 
structed that  a  preponderance  of  evidence  was 
sufficient  to  establish  that  fact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3002;   Dec.  Dig.  {  882.*] 

Department  1.  Appeal  from  Superior 
Court,  Lewis  County;  A.  E.  Rice,  Judge. 

Action, by  J.  S.  Evans  against  tlie  Oregon 
ft  Washington  Railroad  Company  and  oth- 
ers. From  a  Judgment  for  plaintiff  against 
defendants  M.  W.  Dibble  and  another,  they 
appeal.    Affirmed. 

Ellis,  Fletcher  ft  Evans,  for  appellants. 
L.  H.  Schellbacb  and  Hayden  ft  Langborne, 
for  respondent. 


GOSE,  J.  Prior  to  August  12,  1907,  the 
appellants  entered  Into  a  contract  with  tbe 
respondent  Oregon  ft  Washington  Railroad 
Company  for  grading  a  part  of  i'ts  roadbed 
In  Lewis  county.  On  that  date  the  appel- 
lants entered  into  a  written  contract  with 
the  respondent,  Evans,  by  which  they  sub- 
let to  him  a  portion  of  the  work.  The  re- 
spondent, Evans,  commenced  work  under  his 
contract,  but,  finding  that  the  compensation 
agreed  upon  was  inadequate,  abandoned  the 
work.  The  following  day,  at  the  Instance 
of  the  division  engineer  of  the  railroad  com- 
pany, a  Mr.  Abbott,  Evans  and  Abbott  went 
to  see  the  appellant  Dibble,  and  informed 
him  that  Evans  was  dissatisfied,  and  had 
quit  work.  Evans  then  complained  of  the 
refusal  of  the  appellants  to  pay  a  certain 
bill,  and  further  said  to  them  that  he  did 
not  want  to  resume  work  because  he  had 
struck  g;umbo,  and  could  not  make  anything. 
Abbott  Insisted  that  he  should  go  on  with 
the  work,  and  stated  in  the  presence  of  the 
appellant  Dibble  that.  If  he  would  continue 
and  complete  the  work,  "we  will  see  that  the 
bills  are  paid  and  yon  get  a  reasonable 
wage."  Dibble  was  present,  but  said  noth- 
ing further  than  to  discuss  the  bill.  The  re- 
spondent Evans  then  resumed  and  completed 
the  work,  and,  upon  the  refusal  of  the  par- 
ties to  pay  a  portion  of  the  Mils  and  his 
wages,  brought  this  suit  against  his  core- 
spondent and  the  appellants  to  enforce  the 
oral  contract  At  the  close  of  his  testimony, 
a  motion  for  a  nonsuit  was  granted  as  to 
the  railroad  company  and  denied  as  to  the 
appellants.  There  was  a  verdict  and  Judg- 
ment in  favor  of  the  respondent  Evans 
against  the  appellants,  and  they  have  ap- 
pealed. 

The  first  point  suggested  by  the  appellants 
Is  that  the  oral  contract,  if  made,  was  with- 
out consideration,  and  not  enforceable.  It 
is  Insisted  that  neither  the  promise  to  do, 
nor  the  doing  of  that  which  tbe  promlssor 
is  by  law  or  subsisting  contract  bound  to 
do.  Is  a  sufficient  consideration  to  support  a 
contract  In  his  favor.  We  cannot  assent  to 
this  view  of  the  law.  We  think  the  better 
rule  is  that,  where  a  party  has  breached  his 
contract  and  refused  to  perform  It,  it  Is 
optional  with  the  adverse  party  to  sue  him 
for  damages  or  waive  the  breach,  treat  the 
contract  as  abrogated,  and  enter  Into  a  new 
contract  with  the  delinquent  party.  It 
w^ould  seem  to  be  elementary  that  parties 
■competent  to  contract  can  abrogate  or  re-' 
sclnd  the  contract  and  enter  Into  a  new  con- 
tract touching  the  same  subject-matter  to  he 
performed.  In  the  same  or  a  different  way, 
upon  a  different  consideration.  In  the  case 
at  bar  tbe  appellants  had  contracted  to  do 
certain  work,  and  it  was  Important  to  them 
that  the  work  that  Evans  had  agi-ecd  to 
perform  should  go  forward.  When  he  aban: 
doned   the   work,    they  had   the  election   to 
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bold  blm  answerable  in  damages  or  to  make 
a  new  contract  with  him.  They  chose  the 
latter  course,  and  cannot  now  be  heard  to 
say  that  the  contract  was  nudum  pactum. 
This  position  has  abundant  support  in  the 
anthorlties.  "Where  the  contractor  refuses 
to  perform  his  contract,  and  the  builder 
promises  to  pay  him  additional  compensation 
In  consideration  of  the  continued  perform- 
ance of  the  contract,  the  authorities  are  not 
bi  accord  on  the  question  whether  the  prom- 
ise for  additional  compensation  is  supported 
by  a  sufficient  consideration.  The  prevail- 
ing rule  seems  to  be,  however,  that  such  a 
promise  Is  valid  as  an  abandonment  of  the 
original  contract  and  the  creation  of  a  new 
contract"  30  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
p.  1197.  "The  release  of  one  from  the  stip- 
ulations of  the  original  agreement  is  the 
'  consideration  for  the  release  of  the  other; 
and  the  mutual  releases  are  the  considera- 
tion for  the  new  contract,  and  are  sufflcleut 
to  give  It  full  legal  effect"  Rollins  v. 
Marsh,  128  Mass.  lie.  In  Rogers  v.  Rogers 
&  Bro.,  139  Mass.  440,  1  N.  R  122,  It  was 
held  that  where  one  party  has  agreed  to 
sell  and  the  other  has  agreed  to  buy  certain 
goods  at  a  stipulated  price,  and  the  seller 
delivers  a  part  of  the  goods  but  refuses  to 
deliver  the  remainder  except  at  an  advanced 
price,  the  agreement  of  the  purchaser  to 
pay  the  increased  price  is  binding  upon  him 
upon  the  delivery  of  the  goods.  In  Qoebel 
V.  Linn,  47  Mich.  489,  11  N.  W.  284,  41  Am. 
Rep.  723,  in  an  opinion  by  Judge  Cooley,  it 
was  held  that,  where  an  ice  company  bad 
contracted  to  deliver  Ice  to  a  brewing 'com- 
pany at  a  given  rate,  and,  owing  to  a  short- 
age in  ice,  refused  to  complete  the  contract 
unless  a  higher  rate  was  paid,  a  note  given 
by  the  brewing  company  for  the  Ice  at  the 
increased  price  was  based  .upon  a  sufficient 
consideration.  In  Foley  v.  Storrle,  4  Tex. 
Civ.  App.  877,  23  S.  W.  442,  the  plaintiff 
had  agreed  to  deliver  to  defendant  1,000 
cords  of  wood  at  $4  per  cord.  Owing  to  the 
advance  in  wages,  the  plaintiff  found  that  he 
could  not  make  a  profit  on  the  contract,  and 
so  advised  the  defendant.  Thereupon  it 
was  agreed  that  the  defendant  would  pay  $5 
per  cord.  The  plaintiff  then  delivered  100 
cords,  and  brought  suit  to  recover  the  price 
on  the  new  contract  It  was  h^d  that  the 
new  contract  was  enforceable,  and  that  "the 
parties  bad  the  right  to  rescind  their  con- 
tract or  to  modify  it  by  mutual  agreement" 
In  Coyner  v.  Lynde,  10  Ind.  282,  the  de- 
fendant agreed  with  the  plaintiff,  the  orig- 
inal contractor,  to  complete  a  portion  of  his 
contract  for  the  construction  of  a  part  of  a 
line  of  railroad  at  the  price  plaintiff  was  to 
receive,  and  to  pay  plaintiff  a  premium  for 
the  privilege  of  the  contract.  Later  the  de- 
fendant ascertained  that  the  contract  price 
was  Inadequate,  and  determined  to  abandon 
the  work.  The  plaintiff,  to  induce  the  de- 
fendant to  continue  the  contract  to  comple- 
tion, agreed  to  release  him  from  the  pay- 
neot  of   the  premium,  and  the  defendant 


completed  the  contract  It  was  held  that, 
when  a  party  abandons  his  contract  the  ad- 
verse party  has  his  election  to  sue  or  make 
a  new  agreement  and,  if  in  the  new  agree- 
ment he  makes  new  or  additional  promises 
dependent  upon  the  fulfillment  of  the  con- 
tract and  the  party  abandoning  the  contract 
in  consideration  of  the  new  promises  com- 
pletes the  work,  the  promise  is  binding.  lu 
Munroe  v.  Perkins,  9  Pick.  (Mass.)  298.  20 
Am.  Dec.  475,  the  plaintiff  undertook  to  con- 
struct a  cartway  for  the  sum  of  $900.  After 
beginning  the  work,  he  ascertained  that  the 
price  was  inadequate,  and  determined  to 
abandon  the  contract  Whereupon  the  de- 
fendant orally  agreed  to  release  him  from 
the  contract  and  pay  him  by  the  day,  if  he 
would  complete  the  work,  which  he  did; 
and,  in  an  action  to  recover  upon  the  sec- 
ond contract  it  was  held  binding.  The  same 
principle  is  announced  lu  Cooke  v.  Murphy, 
70  111.  96;  Abbott  v.  Doane,  163  Mass.  433, 
40  N.  E.  197,  34  L.  B.  A.  33,  47  Am.  St  Rep. 
465,  and  Wilhelm  ▼.  Voss,  118  Mich.  106,  76 
N.  W.  308.  The  rule  contended  for  by  the 
appellants  was  criticised  by  this  court  In 
Brown  v.  Kern,  21  Wash.  211,  57  Pac.  798, 
the  court  saying  that  It  was  not  In  accord 
with  ethics,  and  ought  not  to  be  in  accord 
with  the  law,  to  allow  a  creditor  to  compro- 
mise a  debt  for  a  less  sum  than  the  amount 
due,  receive  a  sum  of  money  on  the  compro- 
mise, and  then  permit  him  to  repudiate  the 
compromise  and  retain  the  benefits.  We 
think  the  view  we  have  expressed  is  sup- 
ported by  the  reasoning  of  this  court  In 
Sherman  v.  Sweeny,  29  Wash.  321,  69  Pac. 
1117.  It  must  be  conceded,  however,  that 
the  courts  are  not  agreed  upon  this  ques- 
tion, and  Judges  of  the  highest  ability  have 
announced  the  view  urged  by  the  appel- 
lants. The  view  we  have  taken  will  permit 
greater  freedom  in  contracting,  and  Is,  we 
think,  more  In  harmony  with  the  funda- 
mental conception  of  contracts. 

The  conrt  Instructed  the  Jury  that  they 
must  find  "that  there  was  some  considera- 
tion for  the  contract,"  and  that  "one  promise 
is  a  good  consideration  for  another  prom- 
ise." The  respondent  Evans  did  not  except 
to  this  view  of  the  law.  The  following  in- 
terrogatory was  propounded  to  the  Jury: 
"If  you  find  from  the  evidence  that  there 
was  an  oral  agreement  entered  into  between 
the  railroad  company  and  Dibble-Hawtbome 
Company  and  the  plaintiff,  wherein  the  said 
defendants  agreed  to  pay  the  plaintiff  all 
past  bills  Incurred,  all  future  bills  to  be  in- 
curred in  the  prosecution  of  the  work,  and 
a  reasonable  wage  to  himself,  state  what  the 
consideration  for  such  promise  was  to  the 
defendants  Dibble  and  Hawthorne."  The 
Jury  answered:  "The  fact  that  Dibble  and 
Hawthorne  were  under  bond  to  complete  the 
work  within  a  stated  time."  The  appellants 
Insist  that  the  answer  is  in  conflict  with 
the  Instructions  of  the  court  and  that  their 
motion  for  a  Judgment  notwithstanding  the 
verdict  should  have  been  granted.    The  con- 
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entlon  Is  nntenable,  for  three  reasons:  (1) 
f  the  parties  made  an  oral  contract,  the  aut- 
clency  of  the  consideration  was  a  legal 
uestlon  for  the  determination  of  the  court, 
nd  not  a  fact  for  the  consideration  of  the 
1117;  (2)  the  answer  to  the  interrogatory 
lecessarlly  implied  that  the  minds  of  the 
artles  met  and  that  the  oral  contract  was 
aade,  thus  falling  within  the  Instruction 
bat  "one  promise  is  a  good  consideration  for 
nother";  and  (8)  the  consideration  found 
ras  a -sufficient  consideration  and  within  the 
vldence. 

It  is  insisted  that  the  court  erred  in  sub- 
dltting  the  case  to  the  jury  as  to  the  appel- 
ants,  and  withdrawing  it  as  to  the  railroad 
ompany,  and  that  there  is  not  sufficient 
vldence  of  the  oral  contract  to  support  the 
erdlct  The  respondent  Is  not  complaining 
t  the  action  of  the  court  in  granting  the 
lonsult  In  faror  of  the  railroad  company. 
>bTlou8ly  he  Is  the  only  party  injured  there- 
by. In  addition  to  the  facts  stated,  there 
ras  evidence  tending  to  show  that,  after 
aaktng  the  alleged  oral  contract,  the  appel- 
ints  kept  the  time  of  the  men  employed  by 
Svans;  that  they  did  not  do  so  before  that 
Ime ;  and  that  they  thereafter  paid  five  blUs 
or  supplies,  such  as  milk,  hay,  meat,  and 
owder,  which  Evans  had  contracted  in  the 
irosecution  of  the  work,  aggregating  over 
500.  They  were  not  regnired  to  pay  these 
Ills  under  the  written  contract.  The  appel- 
ants  stoutly  denied  making  the  oral  con- 
ract,  but  admitted  paying  the  bills  mentlon- 
d,  explaining  that  they  did  so,  not  as  a  du- 
y,  but  at  the  request  of  Eivans,  when  there 
iras  money  due  him.  There  is  sufficient  evl- 
!ence,  direct  and  circumstantial,  to  support 
he  verdict.  On  the  other  hand,  the  jury 
alght  properly  have  found  for  the  appel- 
ants.  The  Issue  was  sharply  drawn,  and 
r&B  determined  adversely  to  the  appellants 
ipon  sufficient  evidence,  and  they  must  abide 
he  result. 

The  authorities  cited  In  the  reply  brief, 
lolrilng  that  It  requires  dear,  positive,  and 
onvincing  evidence  to  establish  the  rescls- 
lon  of  a  written  contract,  have  no  applica- 
ton  here;  the  court,  at  the  Instance  of  the 
ppellants,  having  Instructed  that  a  prepon- 
erance  of  evidence  was  sufficient  to  eetab- 
Isb  that  fact 

The  judgment  is  affirmed. 

KUDKIN,  C.  J.,  and  FULt^EnTON, 
JHADWICK,  and  MORRIS,  33.,  concur. 


12  Nev.  »5) 

STATE  V,  MARTEL.  (No.  1,814.) 
Snpreme   Court  of   Nevada.     June   1,    1910.) 
rmMiNAL    Law    (§    1172*)  —  Instbuctions — 
Harmless  Ebbob. 

The  court  instructed  that  a  witness  is  pre- 
umed  to  speak  the  truth,  but  such  presumption 
iny  be  repelled  by  the  manner  in  which  he  tes- 


tified, the  character  of  his  testimony,  or  by  con- 
tradictory evidence,  but  that  the  jury  were  the 
sole  judges  of  his  credibility,  and  that,  "if  any 
witness  examined  before  you  has  willfuU/  sworn 
falsely  as  to  a  material  matter,  jrou  may  disre- 
gard the  entire  evidence  of  such  witness.'  Held, 
that  the  court's  failure  to  add  to  the  part  above 

? [noted  the  qualification,  "except  in  so  far  aa 
t  is  corroborated  by  other  credible  evidence," 
couid  not  have  prejudiced  accased,  in  view  of 
the  fact  that  the  neat  preponderance  of  the 
evidence  showed  guilt ;  the  instrnction  as  given 
not  precluding  the  jury  from  considering  the 
weight  of  a  witness'  testimony,  though  ttey 
believed  him  to  have  sworn  falsely  on  a  materi- 
al matter. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  8154-3163,  3169;  Dec.  Dig. 
I  1172.»J 

Norcross,  C.  J„  dissenting. 

Appeal  from  District  Court,  Nye  Coun^. 

William  Martel  was  convicted  of  having 
burglar's  tools  in  his  possession  with  Intent 
to  enter  a  store,  and  he  appeals.    Affirmed. 

J.  H.  Morris,  for,  appellant  B.  C.  Stod- 
dard, Atty.  Gen.,  and  L.  B,  Fowler,  Deputy 
Atty.  Gen.,  for  the  State. 

SWEEasTTT,  J.  The  defendant,  William 
Martel,  was  indicted  by  the  grand  Jury  of 
Nye  county,  state  of  Nevada,  for  the  crime 
of  having  in  his  possession  Instruments  and 
tools  with  felonious  Intent  to  break  and  en- 
ter into  a  merchandise  store  in  Tonopah,  Nev. 
It  appears  from  the  evidence  that  the  de- 
fendant, appellant  herein,  with  two  associ- 
ates, were  overheard  planning  the  burglariz- 
ing of  some  building,  and,  upon  l>eing  shad- 
owed by  the  night  officers  of  Tonopah,  were 
arrested  about  midnight  In  the  doorway  of 
Ryan  &  Stenson's  clothing  store  In  Tonopah, 
Nev.  Upon  being  apprehended  and  brought 
to  the  jail,  the  defendant  was  searched,  and 
upon  him  were  found  two  burglar  or  pick- 
lock keys,  one  file  for  making  the  same,  black 
handkerchief  mask  wrapped  around  a  Colt's 
six-shooter,  which  revolver  was  taken  apart, 
some  of  which  parts  were  concealed  In  his 
boot  leg  and  others  concealed  In  his  under- 
clothing ;  also  cartridges  and  a  razor  fasten- 
ed to  his  underclothing  under  his  arm.  De- 
fendant was  tried  before  a  jury,  found 
guilty,  and  sentenced  by  the  court  to  serve 
a  term  of  three  years  In  the  Nevada  state 
penitentiary.  From  the  judgment  and  order 
denying  his  motion  for  a  new  trial,  defendant 
appeals. 

Appellant  assigns  as  error  the  following 
instruction  given  by  the  court:  "Yon  are 
the  sole  judges  of  the  effect  and  value  of 
the  evidence  Introduced  in  this  case.  Tour 
power,  however,  of  judging  in  this  regard.  Is 
not  an  arbitrary  power,  but  It  is  to  be  exer- 
cised with  legal  discretion  and  in  subordina- 
tion to  the  rules  of  evidence.  You  are  not 
bound  to  decide  in  conformity  with  the  dec- 
larations of  any  number  of  witnesses  which 
do  not  produce  a  conviction  In  your  minds 
against  a  less  number,  or  against  a  presump- 
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tlon  or  other  evidence  satisfying  your  minds. 
A  witness  Is  presumed  to  speak  the  truth. 
This  presumption,  however,  may  be  repelled 
by  the  manner  in  which  he  testified,  by  the 
character  of  his  testimony,  or  by  contradic- 
tory evidence.  You  are  the  sole  and  exclu- 
sive Judges  of  his  credibility.  If  any  witness 
examined  before  you  has  willfully  sworn 
falsely  as  to  any  material  matter,  you  may 
disregard  the  entire  evidence  of  such  wit- 


Appellant  maintains  that  the  court  erred 
IQ  giving  the  above  instruction,  because  in 
the  last  three  lines  of  said  instruction  the 
district  court  omitted  to  add  the  following 
phrase:  "Except  in  so  far  as  It  is  corroborat- 
ed by  other  credible  evidence."  While  we  be- 
lieve the  court  could  have  with  propriety 
added  the  phrase  omitted  and  complained  of, 
yet,  in  the  present  case,  in  view  of  the  over- 
whelming preponderance  of  evidence  conclu- 
sively proving  defendant's  guilt,  we  do  not 
believe  the  omission  of  the  same  Is  prejudi- 
cial to  the  defendant's  rights.  Turner  v. 
State  (Miss.)  50  South.  629.  The  Instruction 
as  given,  without  the  words  complained  of, 
did  not  preclude  the  Jury  from  regarding  the 
weight  of  any  evidence  given  of  any  witness, 
even  though  they  believed  him  to  have  sworn 
falsely  on  some  material  matter.  Neither  Is 
there  anything  In  the  instruction  given  as 
would  preclude  the  Jury  from  considering  the 
testimony  of  other  witnesses  corroborative  of 
the  same  testimony  which  may  have  been 
given  by  a  witness  who  might  have  testified 
falsely  In  some  respect  as  to  some  material 
matter. 

Other  instructions  given  and  complained 
of  -were  thoroughly  covered  by  other  instruc- 
tions given  by  the  court  We  believe  it  is 
unnecessary  to  consider  them  for  the  reason 
this  court  has  repeatedly  held  that,  where 
instructions  cover  the  law.  It  is  not  error  to 
refuse  to  give  other  instructions  which  have 
been  covered  by  Instructions  previously  given 
by  the  court  of  its  own  motion  or  otherwise. 
Other  objections  raised  we  have  considered 
and  find  devoid  of  merit. 

The  Judgment  of  the  lower  court  is 
affirmed. 

It  is  so  ordered. 

TALBOT,  J.,  concurs. 

NOBCROSS,  C.  J.  (dissenting).  I  am  un- 
able to  concur  in  the  affirmation  of  the  Judg- 
ment In  the  giving  of  the  instruction  quot- 
ed In  the  prevailing  opinion,  I  think  the 
qualifying  words,  "exc^t  In  so  far  .as  It  is 
corroborated  by  other  credible  evidence," 
should  have  been  added.  In  this  particular 
case,  however,  the  error  was  without  preju- 
dice for  the  reason  that  the  defendant  was 
the  only  witness  In  his  own  behalf,  and  was 
not  corroborated  by  any  evidence  except  In 
certain  particulars  by  evidence  offered  upon 


the  part  of  the  state,  and  in  these  partlcn- 
lars  the  evidence  was  without  conflict. 

I  think,  however,  the  court  committed  re- 
versible error  in  this  case  in  refusing  all  of 
the  instructions  requested  upon  the  part  of 
the  defendant 

The  gist  of  the  offense  charged  was  the  fe- 
lonious Intent  Defendant's  requested  In- 
structions Nob.  12  to  16,  Indusive,  were  de- 
signed to  impress  upon  the  minds  of  the 
Jurymen  that  the  mere  finding  upon  the  per- 
son of  defendant  of  tools  and  implements 
adapted  to  purposes  of  burglary  was  not 
alone  sufficient  to  establish  the  criminal  In- 
tent. The  only  Instractioa  given  by  the 
court  upon  the  subject  of  Intent  was  of  a 
most  general  character,  and  is  as  follows: 
"In  every  crime  or  public  otTense  there  must 
exist  a  union  or  Joint  operation  of  act  and 
intention  or  criminal  negligence.  The  Intent 
or  intention  with  which  an  act  Is  done  is 
manifested  by  the  circumstances  connected 
with  the  perpetration  of  the  offense  and  the 
sound  mind  and  discretion  of  the  accused. 
As  to  the  Intent  or  intention  with  which  the 
act  charged  is  alleged  to  have  been  done,  yon 
must'  arrive  at  it  from  all  the  testimony  in 
the  case  and  from  all  the  acts,  conduct,  and 
circumstances  as  shown  by  the  evidence  in- 
troduced before  you.  Criminal  intent  is  us- 
ually proven  as  a  deduction  from  declara- 
tions or  acts." 

Where  an  instruction,  requested  by  the  de- 
fendant, correctly  states  the  law,  it  should 
not  t>e  refused  W  the  court  unless  already 
allowed,  substantially,  in  other  Instructions 
to  be  given.  It  cannot,  I  think,  be  said  that 
the  refusal  to  give  these  Instructions  was 
not  prejudicial  to  defendant  The  record 
shows  that  the  Jury  had  some  difficulty  in 
reaching  a  verdict  and  at  one  time  reported 
that  they  were  unable  to  agree  upon  a  ques- 
tion of  fact  An  agreement  was  finally 
reached,  and  a  verdict  of  guilty  returned 
with  a  recommendation  of  mercy  to  the 
court  While  the  evidence  was  all  circum- 
stantial, it  may  be  that  a  verdict  of  guilty 
would  have  been  returned  had  these  instruc- 
tions been  given ;  but  that  is  a  matter  upon 
which  courts  are  not  permitted  to  speculate. 
The  refused  instructions  went  to  a  material 
point  in  the  case,  and  were  not,  in  my  judg- 
ment, sufflclently  covered  by  other  instruc- 
tions given. 

m  Oki.  i&s) 
ST.  LOUIS  ft  S.  P.  B.  CO.  V.  BEACH. 
(Supreme  Court  of  Oklahoma.    May  10,  1910.) 

(BvUatut  hy  the  Court.) 

Carriers  (J  134*)— Loss  of  Freight— Action 

FOB  Damages— Evidence. 

Evidence  examined,  and  held  not  sufGcient 
to  charge  the  defendant  with  liability  for  the 
lost   shipment. 

[Ejd.  Note. — For  other  cases,  we  Carriers, 
Cent.  Dig.  §§  58S-592,  607;    Dec.  Dig.  S  VSi.*] 
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Error  from  Jackson  Coonty  Court;  B.  E. 
Gore,  Special  Judg& 

Action  by  B.  F.  Beach  against  the  St. 
Louis  &  San  Francisco  Railroad  Company. 
Jndgroeot  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

Flynn  &  Ames  and  R.  A.  Klelnscbmidt, 
for  plaintiff  in  error.  Sverett  Petry,  for  de- 
fendant in  error. 

KANE,  X  This  was  an  action  to  recover 
damages  for  a  shipment  of  meat  lost  In 
transit  The  petition  alleges,  in  substance, 
that  on  or  about  the  22d  day  of  January, 
1907,  the  plaintiff  delivered  to  the  defend- 
ant, at  Stephenville,  Tex.,  one  box  of  meat 
to  be  delivered  by  the  above-named  defend- 
ant to  this  plaintiff  at  Altus,  Okl.;  that  said 
meat  was  never  delivered  at  Altus  to  the 
above-named  plaintiff.  There  was  Judgment 
for  plaintiff  below,  to  reverse  which  this 
proceeding  In  error  was  commenced. 

The  evidence  Introduced  at  the  trial 
tends  to  show  that  the  box  was  delivered  to 
the  Ft.  Worth  &  Rio  Grande  Railway  Com- 
pany at  Stephenville,  Tex.,  on  the  22d  day 
of  January,  1007.  Paragraph  6  of  the  bill 
of  lading  Issued  by  said  company  reads  as 
follows:  "It  is  further  stipulated  and  agreed 
that  In  case  of  any  loss,  detriment  or  dam- 
age done  to  or  sustained  by  any  of  the  prop- 
erty herein  receipted  for  during  such  trans- 
portation, whereby  any  legal  liability  or  re- 
sponsibility shall  or  may  be  Incurred  by  the 
terms  of  this  contract,  that  company  alone 
shall  be  held  answerable  therefor  in  whose 
actual  custody  the  same  may  be  at  the  time 
of  the  happening  of  such  loss,  detriment  or 
damage."  The  shipment  did  not  arrive  at 
destination  at  all.  There  was  no  evidence 
as  to  where  the  loss  occurred,  whether  on  the 
line  of  the  Ft  Worth  &  Klo  Grande  Rail- 
way Company,  the  St  Louis  &  San  Fran- 
cisco Railroad  Company,  or  other  carrier. 
The  petition  of  plaintiff  alleges  that  the  ship- 
ment was  delivered  to  the  defendant,  and 
that  it  failed  to  transport  the  same  to  desti- 
nation. In  order  to  avoid  the  effect  of  va- 
riance between  the  evidence  and  the  pleading 
the  plaintiff  endeavored  to  show  that  the 
Ft.  Worth  &  Rio  Grande  Railway  Company 
and  the  defendant  company  are  in  fact  the 
same;  that  the  St.  Louis  &  San  Francisco 
Railroad  Company  was  liable  for  the  ship- 
ment notwithstanding  there  was  no  evidence 
Introduced  showing  that  the  shipment  was 
lost  while  under  its  control. 

For  this  purpose  Cage  Beach  was  called, 
who  testified  as  follows:  "Q.  State  your 
name,  please?  A.  Cage  Beach.  Q.  Where  do 
you  reside?  A.  Altus,  Okl.  Q.  Did  you, 
daring  the  latter  part  of  1906,  and  the  first 
part  of  the  year  1907,  bear  any  relation  to 
the  St.  Louis  &  San  Francisco  Railroad 
Company?  A.  I  was  emigration  agent  for 
the  Frisco,  for  about  four  years.  Q.  What 
privileges.  If  any.  of  the  railroad  did  that 
give  you?    By  Mr.  Stevens:    Objected  to  as 


Immaterial.  (Objection  overruled.  Defend- 
ant excepts.)  A.  Free  transportation.  Q. 
Over  what  railroad?  A.  Frisco  System.  Q. 
I  will  ask  you  If,  on  that  transportation, 
you  were  allowed  to  travel  over  the  Ft 
Worth  &  Rio  Grande?  By  Mr.  Stevens: 
Objected  to  as  Incompetent,  Irrelevant  and 
immaterial.  (Objection  ovierruled.  Defend- 
ant excepts.)  A.  Yes,  sir.  Q.  I  will  ask 
you  to  state,  if  you  know,  from  your  rela- 
tion with  the  Frisco  Railroad  Company, 
whether  or  not  that  railroad  that  runs  from 
Ft  Worth,  Tex.,  to  Brownwood,  Tex.,  and 
passes  through  Stephenville,  Tex.,  is  a  part 
of  the  St  Louis  &  San  Francisco  Railroad. 
By  Mr.  Stevens.  Objected  to  as  incompe- 
tent. Irrelevant,  and  immaterial,  the  proper 
foundation  not  laid,  and  the  witness  not 
shown  to  be  qualified  to  answer.  (Objec- 
tion overruled.  Defendant  excepts.)  A. 
Yes,  sir;  it  is  controlled  by  the  Frisco  Sys- 
tem. By  Mr.  Stevens:  The  defendant  moves 
to  strike  out  the  answer  of  the  witness  for 
the  reason  that  the  same  is  Incompetent, 
Irrelevant,  and  immaterial,  and  gives  a  con- 
clusion of  the  witness,  and  is  not  the  state- 
ment of  any  fact.  (Motion  overruled.  De- 
fendant excepts.)  Q.  I  will  ask  you  to 
state.  If  you  know  from  your  relation  with 
the  Frisco  Railroad,  whether  or  not  they 
have  a  direct  line  of  transportation  and 
trjrvel  from  StephenvUle,  Tex.,  to  Altus, 
Okl.?  By  Mr.  Stevens:  Objected  to  as  In- 
competent, irrelevant  and  immaterial,  wit- 
ness not  shown  to  be  qualified  to  answer, 
and  for  the  further  reason  that  the  ques- 
tion calls  for  a  conclusion  of  the  witness. 
(Objection  overruled.  Defendant  excepts.) 
A.  Yes,  I  rode  over  the  Frisco  System  from 
here  to  Stephenville,  Tex.  By  Mr.  Stevens. 
I  move  to  strike  out  the  answer  for  the  rea- 
son that  the  same  is  incompetent  irrelevant 
and  Immaterial,  not  responsive  to  the  ques- 
tion, and  gives  a  conclusion  of  the  witness. 
(Motion  sustained  on  the  ground  that  the 
answer  Is  not  responsive.)  Q.  I  will  ask 
you  to  state,  if  you  know,  as  a  fact  whether 
or  not  the  Frisco  Railroad  has  a  continuous 
line  of  railroad  from  Stephenville,  Tex.,  to 
Altus,  Okl.?  By  Mr.  Stevens:  Objected  to  as 
Incompetent,  irrelevant  and  Immaterial,  Wit- 
ness not  shown  to  be  qualified  to  testify,  and 
calls  for  a  conclusion  of  the  witness;  not 
the  best  evidence.  (Objection  overruled. 
Defendant  excepts.)  A.  Well,  I  will  only  an- 
swer It  in  this  way:  That  I  was  an  employ4 
of  the  Frisco  Railroad  Company  at  that 
time,  and  my  employers  always  represented 
to  me  that  that  was  their  system  that  I 
traveled  over  from  here  to  Stephenville, 
Tex.,  and  I  had  no  transportation  over  any 
other  road,  only  as  they  requested  It  for  mc. 
By  Mr.  Stevens:  Objected  to  as  Incompe- 
tent, Irrelevant,  and  Immaterial,  for  the 
reason  that  the  same  is  not  responsive  to 
the  question,  and  that  the  same  gives  the 
result  of  hearsay  testimony  ^nd  investiga- 
tion, and  does   not  state  any  fact  within 
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tbe  knoTTledge  of  the  witness,  and  we  move 
tbe  court  to  strike  the  entire  answer  from 
the  record  for  that  reason.  (Motion  will  be 
sustained  until  It  is  shown  what  particular 
agents  made  the  representations.  Motion  to 
strike  out  will  he  sustained.)  Q.  In  what 
capacity  were  the  parties  acting  that  made 
these  representations  to  you?  By  Mr.  Ste- 
vens: Objected  to  as  Incompetent,  Irrele- 
vant, and  immaterial,  and  the  proper  foun- 
dation not  laid.  (Objection  overruled.  De- 
fendant excepts.)  A.  S.  A.  Hughes,  general 
emigrant  agent;  Charlie  Janau,  he  is  the 
chief  clerk  of  the  general  passenger  agent  in 
A.  Hilton's  office;  also  the  traveling  passen- 
ger agent,  Charles  Sellers.  By  Mr.  Stevens: 
Tbe  defendant  objects  to  the  testimony  and 
moves  to  strike  it  out  for  the  reason  and 
upon  the  ground  that  it  Is  hearsay,  incom- 
petent. Irrelevant,  and  Immaterial;  that  the 
authority  of  the  respective  parties  named  Is 
not  shown  which  would  permit  them  to  make 
any  statement  binding  upon  the  defendant. 
(Objection  overruled.  Defendant  excepts.) 
Q.  State  whether  or  not  the  parties  Just 
named  represented  to  you  that  the  continuous 
line  of  railroad  from  Stephenvllle,  Tex.,  over 
which  they  furnished  you —  By  Mr.  Ste- 
vens: Objected  to  as  incompetent,  Irrele- 
vant, and  Immaterial,  and  the  proper  founda- 
tion not  laid;  the  authority  of  the  parties 
named  not  shown  to  be  such  as  to  bind  the 
company.  (Objection  overruled.  Defend- 
ant excepts.)  A.  They  represented  it  as  the 
Frisco  System,  but  under  different  manage- 
ment from  tbe  St  Louis  office  as  to  trans- 
portation." 

M.  A.  Snyder,  as  a  witness  for  plaintiff, 
testified  as  follows:  "Q.  State  your  name? 
A.  M.  A.  Snyder.  Q.  Where  do  you  reside? 
A.  Altus,  Okl.  Q.  What  is  your  occupation? 
A.  Railroad  agent.  Q.  Ey>r  what  road?  A. 
Frisco.  Q.  I  will  ask  you  whether  or  not 
tbe  Ft  Worth  &  Rio  Grande  Is  a  part  of  tbe 
Frisco?  A.  To  the  best  of  my  recollection.  It 
is.  Q.  I  win  ask  you  whether  or  not  tbe 
St  Louis  &  San  Francisco  Railroad  has  a 
continuous  line  from  Stephenvllle,  Tex.,  to 
Altus,  Okl.  7  A.  The  Frisco  System  has.  Q. 
That  is  all.  Cross-examination  by  Mr.  Ste- 
vens: Q.  Tbe  Ft  Worth  &  Rio  Grande  Rail- 
way Company  is  an  Independent  line  under  a 
separate  and  distinct  management,  is  it  not? 
A.  To  the  best  of  my  recollection.  Redirect 
examination  by  Mr.  Petry:  Q.  The  Ft 
Worth  &  Rio  Grande  Is  a  part  of  the  Frisco 
System,  Is  It  not?  A.  Well,  not  so  far  as 
operating  is  concerned.  It  runs  under  a  dis- 
tinct set  of  officials.  Q.  But  the  real  own- 
ership and  control  of  the  Ft  Worth  &  Rio 
Grande  Is  in  the  Frisco?  A.  I  cannot  say. 
Q,.  Did  you  not  state  in  answer  to  my  first 
question  that  It  was  a  part  of  the  Frisco 
System?  A.  So  far  as  my  recollection  goes,  it 
was.  Becross  examination  by  Mr.  Stevens: 
Q.  Yon  have  no  personal  knowledge  of  what 


the  traffic  arrangement  Is  between  the  Ft 
Worth  &  Rio  Grande  and  the  Frisco  System? 
A.  I  have  not;  no,  sir.  Q.  And  yon  know 
from  your  railroad  experience  that  tbe  Ft 
Worth  &  Rio  Grande  and  the  Frisco  Rail- 
road Company  are  operated  by  separate  and 
distinct  officials?    A.  They  are,  yes." 

It  is  contended  by  counsel  for  plaintiff  In 
error  that  the  attempt  of  the  plaintiff  to 
show  such  connection  or  relation  between 
the  Ft  Worth  &  Rio  Grande  Railway  Com- 
pany, the  initial  carrier,  and  the  St  Louis  & 
San  Francisco  Railroad  Company,  the  de- 
fendant In  this  case,  as  to  make  the  defend- 
ant liable,  was  wholly  unsuccessful;  that 
the  evidence  offered  was  largely  hearsay  and 
entirely  insufficient  to  fasten  any  liability 
upon  the  defendant  company.  This  conten- 
tion is  well  taken.  Most  of  the  evidence  In- 
troduced over  objections  of  counsel  was 
hearsay,  and  all  of  it  was  Incompetent  for 
the  purpose  for  which  It  was  offered.  Ou 
this  ground  alone  the  Judgment  must  be  re- 
versed. 

The  Judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  grant  a  new  trial. 

DUNN,  C  J.,  and  WILLIAMS.  HATB8, 
and  TURNER,  JJ.,  concur. 


(2<  OU.  191) 

JETNA   BUILDING   &  LOAN   ASS'N  T. 

WILUAMS  et  al. 

(Supreme  Court  of  Oklahoma.     May  10,  1910.) 

(Syttabu*  hv  the  Court.) 

Appeai.  and  Erbor  (5  82*)— Settino  Abids 

Judgment— APPEAiABtE  Order. 

An  order  setting  aside  a  judgment  by  de- 
fault on  a  cross-petition,  rendered  and  entered 
at  the  same  term,  is  interlocutory,  and  not  final, 
and  no  appeal  lies  therefrom. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  478 ;    Dec.  Dig.  |  82.*] 

Error  from  District  Court  Kay  County ;  W. 
M.  Bowles,  Judge. 

Action  by  the  First  National  Bank  of  Pon- 
ca  City  against  Nathaniel  Williams  and  otb- 
era.  The  MtntL  Building  &  Loan  Association, 
defendant  filed  a  cross-complaint  From  an 
order  setting  aside  a  default  judgment  under 
the  cross-complaint,  tbe  association  brings 
error.    Dismissed. 

James  Q.  Lothan,  for  plaintiff  In  error. 
W.  H.  Moore,  iot  defendant  In  error. 

TURNER,  J.  On  December  12,  190a  the 
First  National  Bank  of  Ponca  City,  defend- 
ant in  error,  plaintiff  below,  sued  Nathaniel 
L.  Williams  and  Sara  L.  Williams  to  fore- 
close a  mortgage  given  by  them  to  secure  a 
debt  of  $7T0.C3,  evidenced  by  promissory  note 
dated  January  12,  lOOC,  on  certain  lots  in 
Ponca  City.  ..Etna  Building  &  Loan  Associa- 
tiou,  plaintiff  in  error,  and  the  Ponca  State 
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Bank,  were  made  parties  defendant.  On 
January  11,  1909,  the  loan  association  filed 
a  general  denial,  and  by  way  of  cross-com- 
plaint set  np  and  prayed  tbe  foreclosure  ef 
a  mortgage  executed  to  them  by  the  same 
parties  on  the  same  property  on  January  24, 
1903,  to  secure  a  note  for  $350.  After  demur- 
rer thereto  filed  and  overruled  by  said  Wil- 
liams and  wife,  they  were  given  time  to  an- 
swer, whldi  they  failed  to  do,  and  on  June 
23,  1909,  the  cause  coming  on  to  be  heard, 
said  association  appeared  and  took  Judgment 
by  default  on  Its  cross-petition  against  said 
bank  and  the  Ponca  State  Bank  and  said  Wil- 
liams and  wife,  declaring  said  mortgage  to 
be  a  first  lien  upon  said  land,  and  ordering 
the  same  sold  to  satisfy  Its  mortgage  debt. 
On  the  next  day  said  Williams  and  wife  ap- 
peared and  moved  to  set  aside  said  Judgment, 
showing  cause.  On  September  7,  1909,  one 
of  the  regular  days  of  the  same  term,  pur- 
suant to  said  motion,  said  Judgment  was  set 
aside  by  the  court  to  which  the  loan  asso- 
ciation excepted,  and  brings  said  order  to 
this  court  for  review. 

The  motion  to  dismiss  this  proceeding  in 
error,  on  the  ground  'that  said  order  Is  not  a 
final  order,  and  therefore  not  appealable, 
must  be  sustained.  The  law  In  this  case  is 
governed  by  the  law  as  laid  down  by  this 
court  to  Town  of  Byars  v.  Sprouls,  103  Pac. 
1038.  See,  also.  Merle  &  Heaney  Mfg.  Co.  v. 
Wallace  et  al.,  48  Neb.  888,  67  N.  W.  883; 
Smith  et  al.  v.  Llvesey  et  al.,  67  N.  J.  Law, 
269,  61  Atl.  453;  Freeman  Ad.  ▼.  Ambrose, 
12  Wash.  1,  40  Pac.  381 ;  2  Am.  &  Eng.  Law, 
108,  note  1;  McCuUoch  v.  Dodge  et  al..  8 
Kan.  476w 

The  petition  In  error  Is  dismissed.  All 
the  Justices  concur. 


(ii  Okl.  874) 

ELLIS  et  al.  v.  CARR. 
(Supreme  Court  of  Oklahoma.    March  8,  1910.) 

(Syllabu*  Ip  the  Court.) 

1.  Appeal  and  Ebrob  ({  564*)— Case-Made— 
BxTENSioiT  OF  Time. 

A  trial  jadgre,  after  the  time  for  making 
and  serring  a  case-made  as  previoasly  extended 
by  the  court  has  expired,  has  no  power  to  ex- 
tend further  the  time  for  making  and  serving 
a  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  2601-2506;  Dec  Dig.  ( 
564.»J 

2.  APPEAL  AND  BKROB  (|  611*)— CASE-MaDB— 

Extension  of  Tike. 

A  purported  order  of  a  trial  judee  extend- 
ing the  time  in  wbich  to  make  and  serve  a 
case-made  is  witboat  force,  where  the  case-made 
(ails  to  show  affirmatively  that  such  order  was 
made,  and  where  it  does  not  appear  that  such 
order  was  ever  filed  in  the  case  in  the  lower 
court  or  entered  upon  the  record  of  the  journals 
of  the  court,  as  required  by  section  4731,  Wil- 
son's Rev.  &  Ann.  St.  lOaS. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erroj^  Cent  Dig.  ii  2319-2321;    Dec.  Dig.  | 


Error  from  District  Court,  Murray  Connty ; 
R.  McMillan,  Judge. 

Action  between  D.  F.  Ellis  and  others  and 
H.  M.  Carr.  From  the  Judgment  Ellis  and 
others  bring  error.    Dismissed. 

H.  A.  Ledbetter  and  Fagan  &  Kendrick, 
for  plaintlCFs  In  error.  Blanton  &  Andrews, 
for  defendant  to  error. 

HAYE3S,  J.  This  Is  an  appeal  from  an  (»- 
der  overruling  a  motion  for  a  new  trial  made 
on  the  4th  day  of  January,  1900.  On  the  day 
the  motion  for  a  new  trial  was  overruled, 
plaintiff  in  error  was  granted  60  days  within 
which  to  prepare  and  serve  a  case-made.  On 
March  1,  1009,  an  extension  of  time  for  a 
period  of  90  days  from  March  6,  1009,  was 
granted  by  the  trial  Jodge.  There  is  Insert- 
ed in  the  case-made  what  purports  to  be  an 
order  of  the  trial  Judge  extending  the  time 
for  a  further  period  of  30  days.  This  pur- 
ported order  is  todorsed  on  the  application  of 
plaintiff  to  error  for  a  further  extension  of 
time  in  which  to  make  and  serve  a  case-made. 
The  application  is  dated  the  6th  day  of  June. 
1909.  The  order  fails  to  show  the  date  upon 
which  it  was  made,  but  it  must  be  presumed 
that  it  was  made  after  the  application  there- 
for. The  case-made  was  served  on  counsel 
for  defendant  in  error  on  the  10th  day  of 
June,  1909.  The  time  within  which  service 
could  be  had  under  the  order  of  extension 
made  on  March  Ist  expired  on  June  the  4th. 
The  last  order  of  the  court  further  extending 
the  time  for  30  days  Is  therefore  void,  for  the 
reason  that  neither  the  court  nor  the  Judge 
thereof  in  vacation  after  the  time  granted 
on  March  1, 1909,  had  expired  bad  the  power 
to  extend  the  time  previously  granted.  Lon- 
don &  Lancashire  Fire  Ins.  Co.  v.  Cummlngs 
et  al.  (not  yet  officially  reported)  99  Pac.  664. 

The  assignments  of  error  relied  upon  and 
urged  in  brief  by  plaintiff  to  error  for  revers- 
al are  such  as  can  be  presented  only  by  case- 
made  or  bill  of  exceptions;  and  the  case- 
made,  not  havtog  been  legally  served,  la  void, 
and  there  is  therefore  nothing  before  this 
court  that  can  be  reviewed. 

The  motion  to  dtsmlss  also  presents  another 
valid  objection  to  the  purported  order  extend- 
ing the  time  for  serving  case-made.  It  is  in- 
serted to  the  case-made,  but  the  case-made 
contatos  no  recital  that  such  order  was  made 
to  the  case,  nor  is  the  order  to  any  manner 
identified  In  the  case-made  as  having  been 
made  in  the  action;  nor  does  it  appear  that 
the  same  was  ever  filed  to  the  trial  court  or 
entered  of  record  thereto,  as  required  by  the 
statute.  Section  4731,  Wilson's  Rev.  &  Ann. 
St  The  failure  of  the  case-made  to  show  af- 
firmatively that  the  purported  order  was  ever 
made  by  the  court  or  Judge,  or  that  the  same 
was  ever  filed  to  the  court  below  or  entered 
of  record,  renders  such  order  without  force 
in  this  oourt    Sprtogfield  Fire  &  Martoe  Ins. 
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Co.  y.  Glah,  Brook  &  Company  (not  yot  of- 
ficially reported)  102  Pac.  708. 
The  motion  to  dismiss  is  sustained. 

DUNN,  a  J.,  and  KANE  and  TDHNBR, 
JJ.,  concur.  WILLIAMS,  J.,  not  participat- 
ing. 

(!!S  Okl.  MS) 

VANSELLOUS  t.  HUENB. 
(Supreme  Court  of  Okiahoma.    May  10,  1910.) 

(Syttabu*  6y  the  Court.) 

1.  FOBCIBUt    ENTBT    and   DETA.INEB    (S    11*)— 

Notice  to  Quit— Sufficiency. 

Id  forcible  entry  and  detainer  it  is  not  nec- 
essary that  the  names  of  ttie  parties  who  claim 
the  property  should  appear  in  the  body  of  the 
notice'  to  quit.  It  is  sufficient  if  the  names  are 
signed  to  the  notice  given. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  l>etainer.  Cent.  Dig.  f  S3;    Dec.  Dig. 

2.  Forcible  Ewtrt  and  Detainer  (|  29*)— 
Natube  of  Proceedino — Evidence. 

"Forcible  entry  and  detainer,"  or  "forcible 
entry  and  unlawful  detainer,"  is  a  proceeding 
at  law,  and  the  right  to  piossession  is  the  sole 
question  involved,  and  evidences  of  title  are 
only  material  in  so  far  as  they  tend  to  show 
right  of  possession,  and  no  equities  of  parties 
can  be  determined. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Dec.  Dig.  {  29.*] 

Error  from  District  Court,  Kay  County; 
Wm.  M.  Bowles,  Judge. 

Action  by  Charles  A.  Huene  against  W.  H. 
Yansellous.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

A.  W.  Comstock  and  L.  A.  Marls,  for  plain- 
tiff In  error.  Anderson  &  Stratford,  J.  F. 
King,  and  Henry  S.  Johnston,  for  defendant 
In  error. 

KANB,  J.  This  was  an  action  for  unlaw- 
ful detainer,  commenced  by  the  defendant  in 
error,  plaintiff  below,  against  the  plaintiff  in 
error,  defendant  below,  to  recover  the  posses- 
sion of  certain  real  estate.  The  plaintiff  pur- 
chased the  land  from  the  heirs  of  a  deceased 
Indian,  and  deeds  thereto  were  issued  to  him. 
The  defendant  was  In  possession  under  a 
lease,  and  after  his  term  expired  refused  to 
deliver  possession  of  the  premises  to  the  pur- 
chaser. A  trial  before  a  justice  of  the  peace 
resulted  in  a  Judgment  in  favor  of  the  plain- 
tiff, and  a  like  conclusion  was  reached  on 
trial  in  the  district  court  on  appeal.  To  re- 
verse the  Judgment  of  the  district  court  this 
proceeding  in  error  was  commenced. 

When  the  cause  was  called  for  trial  in  the 
district  court,  after  counsel  made  bis  open- 
ing statement,  In  substance  as  above,  the 
court  called  upon  counsel  for  defendant  to 
state  their  case,  to  which  counsel  replied, 
"We  simply  wish  to  raise  some  legal  ques- 
tions." There  were  no  pleadings  filed  except 
the  complaint  of  the  plaintiff,  and  counsel 
stated  they  wished  to  raise  their  legal  ques- 


tions on  the  introduction  of  evidence.  The 
first  question  raised  and  argued  in  their  brief 
is  the  one  which  appears  in  the  record  aa 
follows:  "And  I  wish  to  make  the  further 
objection  that  no  notice  was  served  on  the  de- 
fendant, as  required  by  law,  in  that  said  no- 
tice falls  to  disclose  the  owner  of  the  prem- 
ises." The  notice  referred  to  above  reads  as 
follows:  ''Oklahoma  Territory,  County  of 
Kay — BS.:  Notice.  To  W.  H.  VanseUous: 
You  are  hereby  notified  to  quit  and  leave  and 
deliver  up  to  me,  at  once  the  premises  de- 
scribed as  follows:  The  southwest  quarter 
of  the  southwest  quarter  of  section  twenty- 
three  and  south  half  of  the  southeast  quarter 
of  section  twenty-two  all  In  township  twenty- 
five  north  of  range  one,  east  of  the  Indian 
Meridian,  in  Oklahoma  Territory,  containing 
one  hundred  twenty  acres,  being  all  of  Ponca 
allotment  numbered  two  hundred  eighty  as 
shown  by  the  Ponca  AUottment  schedule;  for 
the  iMssession  of  which  I  shall  bring  suit  aft- 
er three  days  under  the  forcible  entry  and  de- 
tainer act.  You  will  govern  yourself  accord- 
ingly. Witness  my  hand  this  17th  day  of 
May,  1007,  Chas.  H.'A.  Huene,  Owner  of  Said 
Premises."  The  point  sought  to  be  made  is 
that  the  name  of  the  owner  of  the  premises 
must  appear  in  the  body  of  the  notice,  and 
that  the  signature  affixed  to  the  foot  thereof, 
conjointly  with  the  use  of  the  words  date  and 
owner  of  said  premises,  is  not  sufficient  In 
the  case  of  Oklahoma  City  t.  Hill,  4  OkL  521, 
40  Pac.  508,  it  was  held  by  the  Supreme  Court 
of  the  territory  that:  "It  is  not  necessary 
that  the  names  of  the  parties  who  claim  the 
property  should  appear  in  the  body  of  the  no- 
tice; it  is  sufficient  if  the  names  are  signed 
to  the  notice  given."  To  the  same  effect  are 
Conaway  v.  Gore,  22  Kan.  216,  and  Douglass 
V.  Whitaker,  32  Kan.  381,  4  Pac.  874.  The 
foregoing  decisions  seem  to  be  decisive  of  the 
first  question  raised  by  counsel  for  plaintiff 
in  error. 

The  next  objection  raises  the  question  of 
the  sufficiency  of  the  deed  to  the  plaintiff, 
and  puts  in  Issue  the  title  to  the  property. 
We  do  not  deem  this  a  proper  subject  for 
trial  in  the  present  case.  "Forcible  entry  and 
detainer,"  or  "forcible  entry  and  unlawful  de- 
tainer," is  a  proceeding  at  law,  and  the  right 
to  possession  is  the  sole  question  involved, 
and  evidence  of  title  are  only  material  in  so 
far  as  they  tend  to  show  right  of  possession,.- 
and  no  equities  of  parties  can  be  determined. 
Anderson  v.  Ferguson,  12  Okl.  307,  71  Pac. 
225.  There  are  a  great  many  other  cases  to 
the  same  effect  in  this  jurisdiction ;  but  the 
question  is  so  well  settled  here  and  elsewhere 
that  we  do  not  deem  It  necessary  to  cite  them. 

As  the  foregoing  are  the  only  questions 
argued  by  counsel  for  plaintiff  in  error  In 
their  brief,  it  follows  that  the  Judgment  of 
the  court  below  must  be  affirmed. 

DUNN,  O.  J.,  and  WILLIAMS,  HATES, 
and  TURNER,  JJ..  concur. 
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BUTIiEE  T.  STINSON. 
Supieme  Court  of  Oklahoma.    Majr  10,  1910.) 

(Svllabv*  »v  the  Court.) 
Vppbai,   and    Erbob   (J   773*)  —  Reversal — 

Failusb  or  Dbrrdart  in  Bbbob  to  E^lb 

Bbief. 

Where  plaintiff  in  error  has  completed  his 
'ecord  and  filed  it  in  this  court,  and  has  served 
tnd  filed  a  brief  in  compliance  with  the  rules  of 
he  court,  and  defendant  in  error  has  neither 
iled  a  brief  nor  offered  any  excuse  for  such  fail- 
ire,  the  court  is  not  required  to  search  the  rec- 
ird  to  find  some  theory  upon  which  the  Judg- 
aent  may  be  sustained ;  and,  where  the  brief 
iled  appears  reasonably  to  sustain  the  assign- 
aents  of  error,  the  court  may  reverse  the  jadg- 
aent  in  accordance  with  the  prayer  of  the  pe- 
ition  of  plaintiff  in  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Srror,  Cent  Dig.  {|  3104,  3108-3110;  Dec.  Dig. 

773.*] 

Williama,  J.,  dissenting. 

Error  from  Bryan  County  Court;  Chas. 
L  PbiUips,  Judge. 

Action  between  John  Butler  and  Lizzie 
itinson.  From  tbe  Judgment,  Butler  brings 
irror.    Reversed  and  remanded. 

Abbott  &  McPherren,  for  plaintiff  In  error. 

DUNN,  C.  J.  This  case  presents  error 
rom  the  county  court  of  Bryan  county.  The 
ilaintlff  In  error  duly  prepared  and  filed  a 
wtition  In  error,  with  a  case-made,  on  Sep- 
ember  29,  1908.  Thereafter,  and  on  August 
;,  1909,  he  prepared,  served,  and  filed  a  brief 
n  support  of  his  petition  In  error.  No  brief 
las  been  filed  on  the  part  of  defendant  In 
trror  to  this  date,  and  no  excuse  or  reason 
offered  fbr  such  failure.  An  Inspection  of 
he  brief  of  plaintiff  In  error  discloses  that 
t  reasonably  sustains  the  assignable  error 
nade  therein,  and  on  the'authorlty  of  Reeves 
k  Co.  V.  Brennan,  100  Pac.  959,  Buckner  v. 
)klaboma  Nat.  Bank  et  al.,  106  Pac.  959, 
Sills  et  al.  V.  Outler  ct  al..  106  Pac.  057,  and 
Jntler  et  al.  v.  McSpadden,  107  Pac.  170, 
he  Judgment  Is  reversed,  and  the  cause  re- 
aanded  to  the  county  court  of  Bryan  county. 

TURNER,  HATES,  and  KANE,  JJ.,  con- 
ur.    -WILLIAMS,  J.,  dissents. 


26  Okl.  161) 

IMITH-WOOAN   HARDWARE   &    I5IPLE- 

MBNT  CO.  V.  JOS.   W.  MOON 

BUGGY  CO. 

Supreme  Court,  of  Oklahoma.    May  10,  1910.) 

(Syllahu*  (y  Me  Court.) 

.  CoKTRACTS  (S  238*)— Varying,  ob  Abrooat- 

iNQ — PowEB  OF  Parties. 

At  any  time  after  a  written  contract  has 
oen  entered  into  the  parties  mny  orally,  on  a 
resh  consideration,  vary  or  abrogate  it;  or 
liey  may  substitute  for  it  a  new  written  one. 

[E!d.    Note.— Kor  other  cases,   see  Contracts, 
Vnt.  Dig.  i  1120:   Dec.  Difi.  S  238.*] 


2.  Pudding  ({  214*)— Dekubbeb  to  Answer. 
On  demurrer  to  an  answer  as  defective, 
in  that  it  does  not  state  facta  sufficient  to  con- 
stitute a  defense,  the  pleading  must  be  liberally 
construed,  and  all  its  allegations  for  the  pur- 

Soses  of  the  demurrer  taken  as  true.  And  such 
emnrrer  can  be  sustained  only  where  the 
answer  presents  defects  so  substantial  and 
fatal  as  to  authorize  the  court  to  say  that,  tak- 
ing all  the  facts  to  be  admitted,  they  constitute 
no  defense  to  the  cause  of  action  stated  In  the 
petition. 

[Ed.  Note. — For  other  cases,  see  Pleading. 
Cent.  Dig.  SS  625-4534 ;    Dec.  Dig.  S  214.*] 

EJrror  from  Caddo  County  Court;  B.  F. 
Holding,  Judge. 

Action  by  the  Joseph  W.  Moon  Buggy  Com- 
pany against  the  Smlth-Wogan  Hardware  & 
Implement  Company.  A  demnrrer  to  the  an- 
swer was  sustained,  and  defendant  brings  er- 
ror.   Reversed  and  remanded. 

McKnlght  &  Heskett,  for  plaintiff  In  error. 
P.  L.  Jorgenson,  for  defendant  in  error. 

KANE,  J.  This  was  an  action  on  a  promis- 
sory note,  commenced  by  the  defendant  In  er- 
ror, plaintiff  below,  against  the  plaintiff  In 
error,  defendant  below.  The  defendant  an- 
swered, alleging.  In  substance:  That  said 
note  was  executed  and  delivered  by  defendant 
to  plaintiff  In  consideration  for  goods,  wares, 
and  merchandise  sold  and  delivered,  by  plain- 
tiff to  defendant,  consisting  of  buggies  and 
vehicles,  -manufactured  and  made  by  the 
plaintiff.  That  at  the  time  said  goods  were 
sold  to  the  defendant  the  plaintiff  executed  a 
written  guaranty,  as  follows:  "If  because  of 
bad  material  or  workmanship  a  wheel,  spring 
or  axle  breaks  within  a  year  from  date  of 
purchase,  It  may  be  sent  to  us  and  we  will 
repair  or  send  duplicate,  paying  charges  one 
way.  We  deliver  goods  on  board  cars  In  good 
order,  free  of  cbarge,  after  which  our  respon- 
sibility ceases.  We  are  not  responsible  for 
damages  or  delay  while  In  transit,  and  cannot 
allow  such  claims.  We  pay  no  repair  bills." 
That,  while  said  guaranty  provides  that  plain- 
tiff will  pay  no  repair  bills.  It  was  agreed  by 
and  between  the  plaintiff  and  defendant  sub- 
sequent to  said  purchase  and  the  execution  of 
said  guaranty  that  the  defendant  might  re- 
pair or  bave  repaired  any  and  all  parts  of 
said  goods.  Including  the  goods  embraced  in 
the  above  guaranty,  which  should  break  or 
become  inoperative  by  reason  of  bad  material 
or  workmanship,  and  that  plaintiff  would  te- 
imburse  said  defendant  for  the  amount  ex- 
pended in  said  repairs,  or  would  give  defend- 
ant credit  for  the  value  of  such  repairs  fur- 
nished or  provided  for  by  said  defendant 
That  relying  upon  said  oral  promise  of  said 
plaintiff  through  its  agent  to  reimburse  said 
defendant  for  said  repairs  as  above  stated, 
and  by  reason  of  the  unmerchantable  and  un- 
fit condition  of  said  goods,  and  by  reason  of 
said  latent  defects  therein  existing,  the  de- 
fendant paid  out  and  expended  for  repairs  on 
said  goods  the  sum  of  1184.08,  for  which  sum 
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they  prayed  a  credit  To '  this  answer  the 
plaintiff  filed  a  demurrer,  upon  the  grounds: 
First,  that  defendant's  second  amended  an- 
swer does  not  state  facts  sufficient  to  con- 
stitute a  defense.  Second,  and  for  a  special 
demurrer  plaintiff  alleges  that  defendant's  al- 
lied defense  of  implied  warranty  does  not 
constitute  any  sufficient  defense  to  plaintiff's 
petition  herein.  Third,  and  for  a  further  spe- 
cial demurrer  plaintiff  alleges  that  defend- 
ant's alleged  defense  of  subsequent  oral  con- 
tract by  agent  does  not  constitute  any  suffi- 
cient defense  to  plaintiff's  petition  herein. 
This  demurrer  was  sustained,  and,  the  de- 
fendant electing  to  stand  on  its  answer,  Judg- 
ment was  rendered  against  it,  to  reverse 
which  this  proceeding  in  error  was  commen- 
ced. 

As  we  view  the  case,  the  only  question  In  it 
is  whether  the  answer  states  facts  sufficient 
to  show  the  execution  of  an  Independent  con- 
tract subsequent  to  the  sale  of  the  goods  and 
the  execution  of  the  written  contract,  ex- 
cerpts from  which  are  set  out  above.  There 
can  be  no  doubt  that  under  the  original  writ- 
ten contract  there  could  be  no  recovery,  for 
that  contract  specifically  stipulated  that,  "We 
pay  no  repair  bills."  It  has  been  held  by 
this  court,  in  McNlnch  v.  Northwest  Thresher 
Company,  100  Pac.  624,  that:  "The  execu- 
tion of  a  contract  in  writing  supersedes  all 
the  oral  negotiations  or  stipulations  concern- 
ing its  terms  and  subject-matter  which  pre- 
ceded or  accompanied  the  execution  of  the  in- 
strument, in  the  absence  of  accident,  fraud, 
or  mistake  of  fact;  and  any  representation 
made  prior  to  or  contemporaneous  with  the 
execution  of  the  written  contract  Is  inadmis- 
sible to  contradict,  change,  or  add  to  the 
terms  plainly  incorporated  into  and  made  a 
part  of  the  written  contract"  But  the  rule 
laid  down  in  that  case,  and  analogous  cases 
cited  by  counsel  for  defendant  in  error,  have 
no  application  to  the  question  Involved  here. 
Whilst  it  is  admitted  that  under  the  terms  of 
the  original  contract  no  recovery  for  repairs 
may  be  had,  yet  the  rule  is  that  "at  any  time 
after  a  written  contract  has  been  entered  into 
tlie  parties  may  orally,  on  a  fresh  considera- 
tion, vary  or  abrogate  it,  or  they  may  sub- 
stitute for  it  a  written  one."  Bishop  on  Con- 
tracts (2a  Ed.)  174,  and  cases  cited.  This  is 
the  principle  counsel  for  plaintiff  in  error  In- 
voke. It  is  true  the  answer  is  not  as  def- 
inite and  certain  as  it  should  be  to  fully  meet 
the  requirements  erf  good  pleading;  but  we 
think  it  sufficient  to  withstand  a  demurrer. 
On  demurrer  to  an  answer,  as  defective,  In 
that  it  does  not  state  facts  sufficient  to  con- 
stitute a  defense,  the  pleading  must  be  liber- 
ally construed,  and  all  its  allegations  for  the 
purposes  of  the  demurrer  taken  as  true. 
And  such  demurrer  can  be  sustained  only 
where  the  answer  presents  defects  so  substan- 
tial and  fatal  as  to  authorize  the  court  to  say 
that,  taking  all  the  facts  to  be  admitted,  they 


constitute  no  defense  to  the  cause  of  action 
stated  in  the  petition.  6  Enc.  of  P.  &  P.  p. 
346. 

The  Judgment  of  the  court  below  la  there- 
fore reversed,  and  the  cause  remanded  for 
further  proceedings  not  Inconsistent  wltta  tlUs 
opinion. 

DUNN,  C.  J.,  and  WIIiUAMS,  HAYES, 
and  TURNEUl,  JJ.,  concur. 


(21  Okl.  iU) 

THOMPSON  V.  FOLSOM. 
(Supreme  Court  of  Oklahoma.    May  10,  1910.) 

(ByllabuB  hv  the  Court.) 
Appeal  and  Ehbob  (8  1010*)— Kbvmw— Stir- 
FiciENCT  OF  Evidence. 

The  syllabus  in  Oklahoma  FarmeTs',  etc. 
Ids.  Co.  v.  T.  J.  Smith,  106  Pac  861,  ia  made 
the  syllabus  in  this  case. 

[Ed.  Note. — B'or  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3979-^3982;    Dec.  Dig.  I 

leio.*] 

Error  from  Marshall  County  Court;  J.  W. 
Falkner,  Judge. 

Action  by  Annie  May  Folsom,  by  her  next 
friend,  J.  B.  Rybum,  against  H.  L.  Thompson. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Potter  &  Potter,  for  plaintiff  In  error.  Oeo. 
E.  Rider,  for  defendant  in  error. 

TURNER,  J.  On  October  19,  1906,  Annie 
May  Folsom,  by  her  next  friend,  J.  B.  Ry- 
bum, defendant  In  error,  sued  H.  L.  Thomp- 
son, plaintiff  in  error,  before  a  United  States 
commissioner  at  Madill,  Ind.  T.,  (or  $68.75 
rent  due;  and  to  enforce  her  lien  as  land- 
lord, she  alleged  statutory  grounds  (Mansf. 
Dig.  {  4459  [Ind.  T.  Ann.  St  1899,  {  2926]). 
and  sued  out  a  writ  of  attachment,  which  was 
levied  on  the  crop  grown  that  year  on  the 
demised  premises,  to  satisfy  the  debt  After 
aQswer  Sled  there  was  trial  and  Judgment  for 
plaintiff  and  against  defendant  and  his  sure- 
ties on  the  retaining  bond.  On  trial  anew 
to  the  court  in  the  county  court  of  Marshall 
county,  where  the  cause  was  transferred  on 
the  advent  of  statehood,  there  was  Judgment 
for  plaintiff  and  against  defendant  and  his 
said  sureties  for  said  amount  with  interest 
and  cost  and  defendant  brings  the  case  here. 

Defendant  for  error  assigns  that  the  Judg- 
ment is  contrary  to  law,  because,  he  says,  the 
evidence  fails  to  prove  the  relation  of  landl<>r<) 
and  tenant  between  plaintiff  and  defendam. 
No  evidence  was  offered  by  defendant.  'Ku- 
plaintiff's  evidence  reasonably  tends  to  prove 
that  while  defendant  was  in  possession  of  cer- 
tain lands  lying  in  what  is  now  Marshall  coun- 
ty, Okl.,  the  same  were  allotted  to  plaintiff  in 
the  spring  of  1906 ;  that  thereafter  defendant 
planted  a  crop  thereon,  and  agreed  to  attorn 
to  plaintiff ;  that  when  the  rent  became  due  he 
gave  her  a  check  for  the  amount,  whldi,  when 
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presented,  was  not  paid  at  the  instance  of 
defendant:  that  thereupon  this  salt  was 
brought.  We  think  the  testimony  shows, 
prima  facie,  the  relation  of  landlord  and  ten- 
ant between  the  parties,  and  that  the  court 
did  not  err  in  so  holding,  and  rendering  Judg- 
ment for  plaintiff.  Knowles  r.  Murphy,  107 
Cal.  107,  40  Pac.  Ill ;  Cressler  t.  William^ 
80  Tnd.  366;  Howe  v.  Gregory,  2  Ihd.  App. 
477,  28  N.  E.  776;  Decicer  v.  Hartshorn,  65 
N.  J.  Law,  680,  46  Atl.  765. 
Affirmed.    Ail  the  Justices  concur. 

(26  Okl.  Ml) 

RENDER  T.  HOOKER. 
(Supreme  Court  of  Oklahoma.     May  10,  1910.) 

(Syllalmt  by  the  Court.) 

Affeai.  and  Ebbor  (I  695*)— Nkcxssitt  fob 

Biu.  OF  Exceptions. 

Where  a  cause  is  referred  to  a  referee,  to 
find  and  report  the  facta  and  conclusions  of  law 
to  the  court,  and  no  bill  of  exceptions  is  allow- 
ed and  signed  by  the  referee,  preserring  all  the 
CTidence,  this  court  cannot  consider  the  question 
of  the  sufficiency  of  the  evidence  to  support  the 
findings  of  the  referee. 

[EkI.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {f  2911-2915;  Dec.  Dig.  | 
605.»I 

Error  from  District  Ooart,  caeveland  Coun- 
ty; C.  F.  Irwin,  Judge. 

Action  between  S.  P.  Render  and  J.  W. 
Hocker.  From  the  judgment.  Render  brings 
error.    Dismissed. 

Newell  &  Jackson,  for  plaintltf  in  error. 
B.  T.  Bledsoe,  C.  L,  Botsford,  and  J.  B. 
Thompson,  for  defmdant  in  error. 

KANE,  J.  The  only  questions  raised  by 
counsel  for  plaintiff  In  error  in  their  assign- 
ment of  error,  and  argued  in  their  brief,  are 
such  as  would  require  an  examination  of  the 
evidence  to  review.  The  cause  was  tried  to 
a  referee,  and  it  does  not  appear  that  he 
made  all  the  evidence  taken  before  him  a  part 
of  the  record  by  bill  of  exceptions.  This  pre- 
cludes this  court  from  passing  upon  such  ques- 
tions. "Where  a  cause  is  referred  to  a  ref- 
eree, to  find  and  rq>ort  the  facts  and  conclu- 
sions of  law  to  the  court,  and  no  bill  of  ex- 
ceptions is  allowed  and  slgued  by  the  referee, 
preserving  the  evidence,  this  court  cannot 
consider  the  question  of  the  sufficiency  of  the 
evidence  to  support  the  findings  of  the  ref- 
eree." Wiclilta  Mining  &-  Improvement  Co.  v. 
Hale  et  al.,  20  Okl.  159,  94  Pac.  530;  Camp- 
bell et  al.  V.  Sherman,  20  Okl.  185,  95  Pac. 
238. 

It  is  true  there  Is  incorporated  in  the  rec- 
ord what  purports  to  be  a  bill  of  exceptions 
allowed  by  the  referee,  but  it  does  not  con- 
tain all  the  evidence.  The  certificate  of  the 
referee  thereto  states  that  it  "contains  all 
the  evidence  Introduced  on  the  hearing  of 
said  cause,  with  the  exception  of  the  books 
of  the  bank,  which  are  referred  to  in  said 


record  and  made  a  part  of  said  record,  and 
also  Exhibit  A  attached  to  defendant's  third 
amended  answer,  which  was  introduced  In 
evidence  and  made  a  part  of  said  record." 
This  is  not  sufficient.  All  the  evidence  must 
be  preserved.  The  foregoing  cases,  tried  be- 
fore the  Supreme  Court  of  the  state,  follow 
a  long  line  of  decisions  by  the  Supreme  Court 
of  the  territory  of  Oklahoma;  so  this  ques- 
tion of  practice  has  long  since  ceased  to  be 
an  open  one. 
The  appeal  must  be  dismissed. 

DUNN,  C.  J.,  and  WILLIAMS,  HAYES, 
and  TURNER,  JJ.,  concur. 

(2g  OU.  1») 
FT.  SMITH  A  W.  R.  CO.  v.  WALKER. 
(Supreme  Court  of  Oklahoma.     May  10,  1910.) 

(BtUabut  by  t^  Ct»trt.) 

Affkal  and  Ebbob  (I  300*)— Wbit  of  Bbsob 
—DisuissAi/— Motion  fob  New  Tbial. 
Application  for  a  new  trial  unless  unavoid- 
ably prevented  except  for  the  cause  of  newly 
discovered  evidence  must  be  filed  within  three 
days  after  the  verdict  or  decision  is  rendered; 
where  more  than  three  days  are  permitted  to 
elapse  before  the  filing  of  the  said  motion,  the 
trial  court  commits  no  error  in  overruling  the 
same,  and  a  petition  in  error  filed  in  this  court 
in  which  errors  alleged  to  have  occurred  on 
the  trial  are  relied  on  for  reversal,  will,  in  such 
a  case,  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  {|  1740-1742;  Dec.  Dig.  | 
300.*] 

Error  from  Pittsburg  County  Court;  R. 
W.  Higgins,  Judge. 

Action  by  T.  K.  Walker  against  the  Ft 
Smith  &  Western  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Dismissed. 

C.  E.  Warner  and  Horton  &  Smith,  for 
plaintiff  in  error.  Wallace  Wilkinson,  tot 
defendant  in  error. 

DUNN,  C.  J.  This  case  presents  error 
from  the  county  court  at  Pittsburg  county, 
in  an  action  brought  by  defendant  in  error 
as  plaintiff  against  the  plaintiff  In  error  as 
defendant  for  damages.  There  was  trial  to 
a  jury  and  a  verdict  for  plaintiff,  on  which 
Judgment  was  rendered,  and  defendant  has 
prosecuted  the  case  to  this  court  on  petition 
in  error  and  case-made,  relying  on  errors 
which  are  alleged  to  have  occurred  on  the 
trial.  Counsel  for  plaintiff  have  filed  a  mo- 
tion to  dismiss  the  petition  in  error  for  the 
reason  that  the  motiou  for  new  trial  was 
not  filed  within  three  days  after  the  verdict 
was  rendered,  as  required  by  section  5827, 
Comp.  Laws,  1909.  It  appears  from  the 
record  that  the  verdict  was  rendered  on  the 
nth  day  of  June.  1909,  and  the  motion  for  a 
new  trial  was  filed  on  the  9th  day  of  June. 
in09.  or  four  days  thereafter.  No  plea  of 
newly   discovered  evidence  Is  made,   nor  Is 
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there  any  Blowing  that  defendant  was  un- 
avoidably prevented  from  filing  the  motion 
earlier.  The  statute  above  referred  to  pro- 
vides: "The  application  for  a  new  trial  must 
be  made  at  the  term  the  verdict,  report,  or 
decision  is  rendered,  and,  except  for  the 
cause  of  newly  discovered  evidence,  material 
for  the  party  applying,  which  he  could  not, 
with  reasonable  diligence,  have  discovered 
and  produced  at  the  trial,  shall  be  within 
three  days  after  the  verdict  or  decision,  was 
rendered,  unless  unavoidably  prevented." 

Under  the  authority  of  the  case  of  Board 
of  County  Com'rs  of  Pottawatomie  County 
V.  Grace,  99  Pac.  653,  and  Joiner  v.  Gold- 
smith (an  opinion  of  this  court  recently  ren- 
dered but  not  yet  officially  reported)  107  Pac. 
733,  the  motion  of  counsel  for  defendant 
must  be  sustained  and  the  petition  in  error 
is  accordingly  dismissed. 

TURNER,  WILLIAMS,  EANB,  and 
HAYES,  JJ.,  concur. 


(S7  Utah,  401] 

TERRY  V.  PETERSON  et  al. 
(Supreme    Court   of   Utah.     April    26,    1910.) 

1.  Gaming    (§    50*)— Actions   for   Recovebt 
OF  MoNKY — Direction  of  Vebdict. 

Evidence  in  an  action  by  a  wife  to  recover 
the  proceeds  of  the  sale  of  the  homestead,  lost 
by  the  husband  in  gambling,  held  insufficient  to 
require  the  court  to  direct  a  verdict  in  favor 
of  plaintiff. 

[E<d.  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig.  i  103 ;   Dec.  Dig.  {  50.*] 

2.  Gaming  (8  50*)— Actions  to  Rbcoveb  Mon- 
ey— Instructions. 

In  an  action  by  a  wife  to  recover  money 
lost  by  her  husband  in  gambling,  the  money 
being  the  proceeds  of  the  sale  ot  their  home- 
stead, the  court  cbaigcd  that  if  the  jury  found 
that  the  money  was  gambled  by  the  husband 
with  the  knowledge  and  consent  of  plaintiff,  and 
not  against  her  will,  then  she  was  not  entitled 
to  recover,  since,  where  money  is  loaned  or  ad- 
vanced with  the  understanding  between  the 
parties  that  it  should  be  gambled,  the  lender 
becomes  particeps  criminis.  and  cannot  recover 
for  the  money,  and  that,  where  a  party  ad- 
vancing money  to  be  used  in  gambling  partici- 
pates and  shares  in  the  gambling  transaction 
thus  promoted  by  his  act,  be  becomes  a  parti- 
ceps criminis,  and  he  cannot  recover  the  money. 
Held,  that  the  charge  was  not  objectionable  as 
suggesting  that  plaintiff  could  not  recover  b^ 
cause  she  was  particeps  criminis  and  an  ac- 
complice to  the  criminal  transaction,  nor  did  it 
differ  in  principle  from  a  requested  instruc- 
tion of  plaintiff  that  to  entitle  her  to  recover 
the  jury  muse  find,  among  other  things,  that 
plaintiff's  husband  gambled  the  money  without 
ber  consent,  and  contrary  to  her  wishes. 

[E!d.  Note.— For  other  cases,  see  Gaming,  Dec. 
Dig.  f  S0.»] 

Appeal  from  District  Court,  Weber  Coun- 
ty ;    J.  A.   Howell.  Judge. 

Action  by  Emmii  ■  .Maud  Terry  against 
Frank  Peterson  and  Charles  Creighbaiim, 
doing  business  as  the  St.  Louis  Gambling 
ITall.    under    the   name   of    Peterson   &   Co. 


Judgment  fw  defendants,  and  plaiuUfiC  ap- 
peals.    Affirmed. 

J.  D.  Skeen,  for  appellant.  E.  T.  Hnlanis- 
ki  and  A.  R.  Heywood,  for  respondentA 

STRAUP,  C.  J.  Plaintiff's  husband  owned 
In  Weber  county,  Utah,  a  parcel  of  ground 
upon  which  they  and  their  children  lived. 
He  sold  It,  and  gambled  away  a  portion  of 
the  proceeds  of  the  sale.  The  plaintiff  brought 
this  action  in  her  own  name  to  recover  the 
money  from  the  defendants,  alleged  to  have 
been  gambled  and  lost  by  her  husband  at  the 
defendants'  gambling  house  in  Ogden  City. 
The  case  waa  tried  to  the  court  and  a  Jury. 
A  verdict  was  rendered  in  favor  of  the  de- 
fendants.    The  plaintiff  appeals. 

The  assignments  relate  to  alleged  errors 
In  the  charge  of  the  court  and  the  court's 
refusal  to  direct  a  verdict  in  favor  of  the 
plaintiff:  We  have  no  statute 'in  this  state 
penaittlng  a  recovery  of  money  lost  at  gam- 
bling or  wagering.  'The  theory  upon  which 
plaintifTB  case  is  predicated,  and  as  stated 
in  her  complaint,  is  that  the  real  ratate,  the 
title  of  which  was  in  her  husband's  name, 
constituted  their  homestead;  that  when  it 
was  sold  and  conveyed  her  husband,  in  con- 
sideration of  plaintiff's  slgniug  the  deed  of 
conveyance,  agreed  with  her  "that  the  pro- 
ceeds of  said  sale  were  to  he  used  and  re- 
tained for  the  purpose  of  purchasing  another 
homestead,"  and  that  in  pursuance  of  such 
agreement  they  entered  into  a  contract  with 
another  to  purchase  another  home ;  that  the 
husband,  "contrary  to  plaintiff's  instructions 
and  against  her  will,  without  any  considera- 
tion whatever,  placed  $1,641.20  of  said  mon- 
ey in  the  custody  of  said  defendants  In  the 
St  Louis  Gambling  Hall,"  their  alleged  place 
of  business,  "and  that 'they  have  since  held 
and  they  now  hold  said  money  for  the  use 
and  benefit  of  plaintiff  and  her  said  family," 
consisting  of  two  minor  children. 

It  was  shown  by  the  evidence  that  at  the 
time  of  the  transaction  referred  to  the  plain- 
tiff knew  that  her  husband  was,  and  prior 
thereto  had  been,  addicted  to  gambling,  aud 
that  he  was  an  habitu6  of  gambling  resorts. 
She  testified  that,  when  they  concluded  to 
"sell  their  home  and  buy  another,"  she  made 
him  promise  her  before  she  signed  the  deed 
of  conveyance  "that  he  wasn't  to  gamble 
any  of  the  money — that,  if  he  hadn't  done,  I 
would  never  in  the  world  have  signed  the 
deed" — and  that  she  exacted  the  promise 
because  she  was  apprehensive  that  he  might 
gamble  the  money.  She  further  testified 
that  the  real  estate  sold  was  origtually  pur- 
chased by  them  with  her  husband's  money, 
and  that  the  title  thereof  was  iu  his  name; 
that  they  and  thei'r  children  resided  upon  it, 
and  that  It  was  sold  for  the  sum  of  $1,000, 
to  be  pnid  in  cash,  and  the  purchaser  assume 
n  mortgage  indebtedness  upon  it ;    that  $100 
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of  tbe  proceeds  were  paid  to  her  husband 
at  tbe  time  of  tbe  sale ;  that  be  applied  $60 
on  tbe  purchase  price  of  the  new  home,  and 
gambled  tbe  other  $50 ;  that  in  March,  190S, 
$450  more  of  the  proceeds  were  paid  to  her 
husband,  who  applied  $200  thereof  on  the 
purchase  price  of  tbe  new  home,  and  gam- 
bled away  $^0;  that  on  tbe  27tb  day  of 
March  of  the  same  year  the  balance  of  tbe 
proceeds  of  sale,  amounting  to  $1,410,  was 
paid  to  her  husband,  who  with  her  knowl- 
edge deposited  it  In  bis  own  name  in  the 
bank  where  be  bad  a  bank  account  and-  did 
a  banking  business.  She  further  testified 
that,  before  tbe  last  payment  was  made,  she 
knew  that  her  husband  bad  gambled  tbe 
amounts  testified  to  by  her,  and  that  "be 
promised  me  faithfully  be  would  not  gamble 
any  more,  and  I  supposed  be  wouldn't  gam- 
ble any  more.  It  went  on  and  went  on,  and 
Mrs.  Robinson  (tbe  Tendor  of  tbe  new  home) 
wasn't  ready  for  us  to  pay  the  rest  on  the 
farm,  so  Mr.  Terry  be  goes  and  gambles 
tbe  money  in  tbe  bank.  I  talked  to  him  and 
pleaded  with  him,  but  It  was  no  use.  He 
bad  lost  $000  or  $700.  of  the  Inst  money  be- 
fore I  knew  be  bad  been  gambling  tbe  last 
time.  I  came  to  town,  and  had  i)eople  go 
and  get  him  out  of  the  gaml>llng  balls."  She 
further  testified  that  she  made  no  complaint, 
however,  to  any  one  except  to  her  husband. 
The  plaintiff  also  put  in  evidence  her  hus- 
band's bank  account  which  showed  bis  de- 
posits, and,  tbe  amount  of  checks  drawn 
against  it,  from  November  14,  1907,  to  Au- 
gust 1,  1008.  The  account  showed  that  on 
the  2Cth  day  of  February,  1908,  when  tbe 
real  estate  in  question  was  sold,  he  bad  no 
credit  balance,  and  that  the  amount  of  bis 
deposits  between  the  2Ctb  day  of  February 
and  tbe  Ist  day  of  August,  1008,  was  $2,310. 
Her  husband  testified  in  her  behalf  that  such 
deposits  consisted  of  $1,810  derived  from  the 
proceeds  of  tbe  sale,  and  $500  won  at  gam- 
bling. The  account  showing  tbe  amount  of 
checks  drawn  out  at  different  times  does  not 
show  in  whose  favor  they  were  drawn.  He, 
however,  testified  with  respect  to  tbe  checks 
drawn  by  him  between  the  2etb  day  of  Feb- 
ruary, 1908,  and  tbe  Ist  day  of  August,  1908, 
and  that  be  gambled  most  of  them  "at  the 
St  Louis  Gambling  Hall,"  the  defendants' 
gambling  place,  amounting  In  tbe  aggregate 
to  $1,818.  He  furtber  testified  that  some 
times  be  lost  and  some  times  he  won;  that 
on  one  occasion  he  won  $875  or  $900,  and 
took  tbe  money  home  in  his  pocket  and  told 
bis  wife  about  it,  but  that  some  days  later 
he  returned  to  tbe  St.  Louis  Gambling  Hall 
and  there  lost  it;  that  during  tbe  period  In 
question  be  lost  at  that  place  all  that  he  won 
there.  He  also  testified  that  he  gambled 
at  five  or  six  other  gambling  places  in  Ogden 
City,  but  always  won  at  such  places,  and 
then  went  to  the  defendants'  gombllng  place 
and  lost  such  winnings.  Counsel  for  plaln- 
tlfC  called  bis  attention  to  particular  checks, 
one  by  one,  as  sbown  by  tbe  bank  account, 


from  February  28,  1908,  to  AQgust  1,  1908, 
and  asked  him,  "What  did  you  do  wltb 
that?"  He  answered:  "That  was  gambled. 
Where?  At  the  St.  •Louis  Gambling  Hall." 
Nowhere  is  it  made  to  appear  by  his  testi- 
mony or  by  other  evidence  In  tbe  case  that 
he  directly  or  indirectly  gave  or  paid  or  lost 
any  of  the  money  to  the  defendants  or  ei- 
ther of  them,  or  to  any  one  for  them,  or  that 
they  or  either  of  them  directly  or  Indirectly 
received  any  from  him.  Each  time  when  he 
was  asked  what  be  did  with  the  money 
checked  out  of  tbe  bank  by  him  on  particu- 
lar checks  to  which  his  attention  was  called 
be  merely  answered  that  he  gambled  it  at 
the  St.  Louis  Gambling  Hall.  He  did  not 
testify,  nor  was  It  otherwise  made  to  appear 
as  to  the  manner  in  which  the  business  was 
conducled,  what  games  he  played,  or  with 
or  against  whom  he  gambled  or  played,  or 
whether  the  defendants  or  the  house  won  or 
received  any  of  his  money.  All  that  Is  made 
to  appear  In  that  regard  Is  that  he  checked 
money  out  of  the  bank  on.  particular  checks 
and  gambled  it  at  tbe  St  Louis  Gambling 
Hall,  the  defendants'  place  of  business. 
There  being  no  evidence  to  show  that  the 
defendants  or  either  of  them  received  any 
of  the  money  gambled  by  plaintiff's  husband, 
we  need  not  consider  the  question  of  the  al- 
leged trust  relation  between  the  plaintiff 
and  her  husband  arising  out  of  the  facts  that 
■the  real  estate  sold  was  their  homestead,  in 
which  the  plaintiff,  as  a  wife,  had  an  inter- 
est, and  likewise  had  an  interest  in  the  pro- 
ceeds derived  from  the  sale  of  it,  and  there- 
fore could  follow  them  into  whosesoever 
hands  they  may  have  come  without  a  lawful 
or  valuable  consideration. 

Furthermore,  the  court  was  Justified  in  re- 
fusing to  direct  a  verdict  In  favor  of  tbe 
plaintiff  in  tbe  sum  of  $1,041.20,  as  request- 
ed by  the  plaintiff,  because  the  evidence  ren- 
dered It  uncertain  as  to  tbe  amount  of  the 
alleged  trust  fund  gambled  at  defendants' 
gambling  hall.  True,  plalntifTs  husband  tes- 
tified that  he  gambled  at  that  place  $1,818, 
which  was  checked  from  bis  bank  deposits. 
The  amount  of  the  deposits,  consisting  of 
$2,310,  Checked  against,  was  made  up  of 
$1,810  derived  from  the-proceeds  of  sale  and 
$500  won  at  gambling.  The  two  were  com- 
mingled and  checked  against  indiscriminate- 
ly. Between  the  dates  stated,  February  26 
and  August  1,  1908,  tbe  whole  of  the  bank 
deposits  was  checked  out  by  him,  $1,818  of 
which  he  gambled  at  the  defendants'  place 
of  business,  and  $500  of  which  he  spent 
elsewhere  and  for  other  purposes.  Of  the 
$1,818  checked  out  and  gambled  by  him  at 
the  defendants'  place  of  business  it  cannot 
be  ascertained  how  much  of  that  amount 
was  of  the  deposits  made  up  from  the  pro- 
ceeds of  the  sale,  and  bow  much  of  the  de- 
posits made  up  from  the  moneys  won  at  gam- 
bling. If  the  entire  amount  of  $900  won  at 
gnmbllDg  and  deposited  in  the  Dank  was  In- 
cluded in  the  $1,818  checked  ou^  by  him  and 
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gambled  at  the  defendants'  place,  then  he 
gambled  at  that  place  but  $1,318  of  the  al- 
leged trust  fund,  or  the  difference  between 
$1^18  and  $500.  It  is  Just  as  Inferable  that 
a  portion  of  the  alleged  trust  fund — to  the 
extent  of  $500 — ^was  spent  elsewhere  than  at 
the  defendants'  place,  as  that  the  whole  of 
such  fund  was  spent  at  their  place. 

For  both  reasons  no  error  was  therefore 
committed  in  refusing-  to  direct  a  verdict  as 
requested. 

What  we  have  said  in  respect  of  the  in- 
sufllciency  of  the  evidence  to  show  that  the 
defendants  received  any  of  the  moneys  gam- 
bled  at  their  place  by  plaintiffs  husband 
might  well  also  dispose  of  the  complaint 
made  of  the  charge.  Still,  for  other  reasons, 
the  plaintiff  has'  no  cause  to  complain  of 
that  The  court,  at  plaintiff's  request,  and 
in  accordance  with  her  theory,  charged  the 
jury  .that  if  they  found  that  plaintiff's  hus- 
band owned  the  real  estate  which  was  sold, 
and  upon  which  she  and  her  husband  with 
their  <3illdren  resided  as  a  homestead,  and 
that,  when  It  was  sold,  she  signed  the  deed 
because  of  the  agreement  with  her  husband 
that  the  proceeds  of  sale  should  be  applied 
to  the  purchase  of  another  home,  and  that 
except  for  such  agreement  she  would  not 
bave  signed  the  deed,  and  if  In  pursuance  of 
such  ag:reement  the  husband  held  the  pro- 
ceeds of  sale  in  trust  for  such  purpose,  and 
that  he  gambled  and  lost  $1,641.20,  or  any 
portion  of  the  proceeds,  in  the  gambling 
house  of  the  defendants,  without  the  plain- 
tiff's consent  and  contrary  to  her  wishes, 
then  the  plaintiff  had  the  right  to  claim  such 
money  as  exempt  as  against  the  defendants, 
and  was  entitled  to  recover.  The  court,  how- 
ever, further  charged  the  Jury,  to  the  effect, 
that  if  they  found  that  such  agreement  was 
not  had,  or  If  they  found  that  the  money 
was  gambled  by  the  husband  with  the  knowl- 
edge and  consent  of  the  plaintiff  and  not 
against  her  will,  then  she  was  not  entitled 
to  recover,  "for  the  court  charges  you  that, 
where  money  is  loaned  or  advanced  with 
the  understanding  between  the  parties  that 
it  should  be  used  in  gambling,  such  party 
becomes  partlceps  criminls,  and  cannot  re- 
cover in  a  suit  for  the  money,  and  that  where 
a  party  advancing  money  to  be  used  In  gam- 
bling participates  and  shares  in  the  gambling 
transaction  thus  promoted  by  his  act  be- 
comes particeps  criminls,  and  he  cannot  re- 
cover in  a  suit  for  the  money."  The  criti- 
cism made  of  the  last  instruction  is  that 
there  was  no  evidence  to  "justify  the  court 
in  throwing  out  the  suggestion  to  the  jury 
that  she  (the  plaintiff)  could  not  recover  be- 
cause she  was  particeps  criminls,  an  accom- 
plice to  the  criminal  transaction."  We  think 
no  such  suggestion  was  made  by  the  court. 
The  charge  of  the  court,  as  was  requested  by 
the  plaintiff,  that,  to  entitle  her  to  recover, 
the  jury  must  find,  among  other  things,  that 


plaintiffs  husband  gambled  the  money  with- 
out her  consent  and  contrary  to  her  wishes, 
and  the  charge  that,  if  they  found  that  the 
money  was  gambled  with  her  knowledge  and 
consent  or  was  advanced  to  him  by  her  for 
such  purpose,  then  she  could  not  recover, 
were  but  statements  in  different  form  of  the 
same  principle.  The  court  did  not  say,  nor 
suggest  to  the  Jury,  as  is  contended,  that  the 
plaintiff  was  a  particeps  criminls.  What 
the  court  said  was  that  where  one  lends  or 
advances  money  to  another  with  the  under- 
Etauding  that  it  is  to  be  used  in  gambling, 
and  where  such  party  participates  and  shares 
in  the  gambling  transaction  promoted  by  his 
act,  he  is  particeps  crimiuis,  and  cannot  re- 
cover. The  criticism  \^hich  is  made  of  the 
charge  is  therefore  unfounded.  The  court 
charged  the  jury  upon  the  theory  of  the  case 
as  stated  by  the  plaintiff  in  her  complaint, 
and. as  requested  by  her.  No  other  portion 
of  the  charge  is  in  confiict  therewith,  nor 
was  there  a  wrong  or  inapplicable  princi- 
ple of  law  announced  in  other  portions.  The 
plaintiff  therefore  has  no  Just  cause  to  com- 
plain of  the  charge. 

The  judgment  of  the  court  below  most 
therefore  be  affirmed,  with  costs.  Such  Is 
the  order. 

FRICK  and  iicOARTX,  JJ,,  concur. 


,(IT  Utah.  407) 

BRICK80N  V.  CHILDS. 

(Supreme  Court  of  Utah.    April  27,  1910.) 

Atpeal  and  BiBBOB  (i  1011*)— Revikw— Evi- 
dence TO  Sustain   Findings. 

Where  findings  for  either  part:^  would  bava 
been  supported  by  some  substantial  evidence, 
the  Supreme  Court  cannot  interfere  with  the 
jud^ent  below  on  the  sole  ground  that  the 
findmgs  are  not  supported  by  any  substantial 
evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  S983-39S9;    Dea  Dig.  i 

Appeal  from  District  Court,  Sampete  Coun- 
ty;  J.  F.  Chidester,  Judge. 

Action  by  L.  H.  Erickson  against  Moroni 
Cbilds.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Lewis  Larson,  for  appellant  Ohristenaon 
&  Woolley,  tor  respondent 


FRICK,  J.  Respondent  brought  this  ac- 
tion to  recover  damages  for  trespass  alleged 
to  have  been  committed  by  appellant's  cattle 
by  eating  and  destroying  respondent's  In- 
cem,  which  had  been  cut  for  seed,  and  while 
in  the  stack  on  respondent's  land.  Appd- 
lant's  defense  consisted  of  a  general  deniaL 
Respondent  had  alleged  his  ownership  of  the 
lucem  and  the  vahie  thereof;  that  appel- 
lant's cattle  bad  trespassed  on  respondent's 
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land  and  had  caused  the  alleged  damages. 
At  the  trial  respondent  adduced  some  evi- 
dence, direct  and  Inferential,  In  support  of 
every  material  allegation  of  bis  complaint, 
and  the  appellant  also  adduced  eridence 
which,  if  believed,  would  constitute  a  com- 
plete defense  to  respondent's  cause  of  ac- 
tion. The  evidence  was  submitted  to  the 
court  without  a  Jury.  Upon  consideration 
of  all  the  evidence,  the  court  found  the  is- 
sues in  favor  of  respondent,  and  entered 
judgment  accordingly.  Appellant  caused  the 
evidence  adduced  at  the  trial  to  be  preserved 
in  a  biU  of  exceptions,  and  now  presents  the 
same,  together  with  the  judgment,  to  this 
court  for  review  on  appeal. 

The  only  error  assigned  and  argued  by 
counsel  for  appellant  is  that  the  evidence  is 
insufficient  to  sustain  the  findings  of  the 
court  in  certain  particulars,  which  are  duly 
specified.  In  this  contention  we  cannot  agree 
with  counsel.  While  counsel  was  not  re- 
quired to  raise  the  question  of  law,  be  now 
raises  by  a  motion  for  a  nonsuit ;  and,  while 
he  has  forfeited  no  legal  rights  by  not  pre- 
senting it  in  that  form,  yet,  if  he  bad  raised 
It  when  respondent  rested  his  case,  the  court, 
in  view  of  the  evidence,  would  not  have  been 
justified  In  granting  the  motion,  and.  If  we 
view  the  case  in  the  light  of  the  evidence  in 
support  of  resiwndent's  contention  alone, 
then  respondent's  case,  by  reason  of  some 
admissions  made  by  appellant  at  the  trial, 
was  as  strong,  if  not  stronger,  when  appel- 
lant rested  as  It  was  when  respondent  rest- 
ed. It  would  subserve  no  good  purpose,  nor 
be  of  any  material  benefit  either  to  the  par- 
ties to  this  action,  or  to  any  one  else,  for  us 
to  set  forth  the  evidence  pro  and  con,  or  to 
assign  special  reasons  why  we  think  there 
is  ample  evidence,  direct  and  inferential,  to 
support  the  court's  findings  and  Judgment 
It  may  be  conceded  that  if  the  trial  court 
bad  believed  all  that  appellant  and  his  wit- 
nesses testified  to  that  the  findings  should 
have  been  in  bis  favor,  but  it  must  also  be 
conceded  that  it  was  the  province  of  the 
trial  court  to  determine  and  say  upon  what 
side,  in  view  of  all  the  circumstances,  the 
weight  of  the  evidence  preponderated. 

After  a  careful  reading  of  all  the  evidence 
contained  in  the  bill  of  exceptions,  the  con- 
clusion Is  forced  upon  ns  that  the  record  pre- 
sents a  case  where  findings  for  either  party 
would  have  been  supported  by  some  substan- 
tial evidence,  and,  In  view  of  this,  we  can- 
not interfere  upon  the  sole  ground  that  the 
findings  are  not  supported  by  any  substan- 
tial evidence,  and  that  hence  the  judgment 
<8  erroneous. 

Tbe  Judgment,  therefore,  should  be,  and 
It  accordingly  is,  affirmed,  with  costs  to  re- 
spondent. 

STRAUP,  C,  J.,  and  McCARTT,  J.,  con- 
cur. 


(ST  Utah.  WH) 

TING  V.  CONSTANT-LORAINBJ  INVEST- 
MENT CO. 
(Supreme  Court  of  Utah.    March  9,  1910.) 
L'Tbiai,  (I  2S2*)-^UBiUB8i0N  or  Issues  to 

JUBr— EVIDENCB. 

It  is  error  to  submit  to  tbe  jury  an  issue 
as  to  which  there  is  no  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  596;   Dec.  Dig.  i  252.*] 

2.  Principai,  awd  Agknt  ({§  124,  174*)— Au- 
THOBiTT  OF  Agent— Bahficatior  —  QuBS- 

TION   fob  JUBT. 

In  an  action  by  a  purchaser  of  real  estate 
to  recover  a  deposit  of  earnest  money  made 
with  a  bonk  under  a  contract  of  sale  by  cor- 
respondence, evidence  held  insufficient  to  pre- 
sent a  qaestion  for  the  jury  as  to  the  authority 
of  the  bank  to  execute  a  formal  contract  of 
sale  or  as  to  ratification  of  such  contract  by 
defendant 

[Bid.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  {i  724.  725;  Dec.  Dig.  ff 
124,  174.*] 

8.  Vendob  ano  PuBcnASEB  (S  57*)- Optioic 
TO  Ptjbchase— Effect  of  Subsequent  Con- 
TBACT  of  Sale. 

Where  a  defendant  by  letters  and  telegrams 
agreed  to  give  plaintift  an  option  to  purchase 
land,  a  deposit  of  earnest  money  to  be  made 
in  a  designated  bank,  and  the  bank,  without  au- 
thority from  defendant  executed  a  formal  con- 
tract of  sale,  the  terms  of  tbe  option  contract 
were  to  be  determined  by  the  correspondence, 
and  not  by  the  writing  executed  by  the  bank. 
[Eld.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  87 ;    Dec.  Dig.  {  57.*] 

4.  Vendob  and  Pobchaseb  (|  341*) — Reme- 
dies   OF   PUBCHASKB— KECOVKBT   OF  PBICE— 

Issues. 

Where  defendant,  through  letters  and  tele- 
grams,  gave  plaintifF  an  option  to  purchase  land, 
the  price  of  toe  option  to  be  de|>osited  In  a  bank, 
and  tbe  bank,  without  authority  from  defend- 
ant, executed  a  formal  contract  of  sale,  and 
plamtiff,  in  an  action  to  recover  the  deposit, 
based  his  action  on  the  written  contract,  he 
was  not  entitled  to  recover  on  tbe  contract  as 
evidenced  by  tbe  letters  and  telegrams. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  i  1011 ;  Dec.  Dig.  |  341.*] 

Appeal  from  District  Court,  Third  Dis- 
trict; Oeo.  O.  Armstrong,  Judge. 

Action  by  Charles  Tyng  against  the  Cori- 
stant-Loralne  Investment  Company.  From  a' 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Howat  &  Macmillau,  for  api>ellant  °  Hen- 
derson, Pierce,  Critcblow  &  Barrett,  for  re- 
spondent 

STRAUP,  C.  J.  R.  A.  Rowan,  of  Los  An- 
geles, Cal.,  the  president  of  tbe  Constant- 
Iioratne  Investment  Company,  a  corporation, 
also  of  that  city,  in  December,  1005,  conveyed 
to  it  'by  warranty  deed  a  parcel  of  ground 
63^  feet  by  165  feet  situate  on  the.  west  side 
of  State  street,  in  Salt  Lake  City,  Utah,  and 
in  the  same  deed  quitclaimed  to  it  a  strip  1% 
feet  by  165  feet  adjoining  the  53^^  feet  on 
the  south.  The  title  so  conveyed  to  the  com- 
pany was  all  the  title  held  by  Rowan.  The 
strip  quitclaimed  was  occupied  by  a  wall  of 
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a  ballding  on  land  of  another  adjoining  the 
strip  on  ibe  south.  Neither  Rowan  nor  the 
company  ever  had  possession  Of  the  strip  oc- 
cupied by  the  wall.  The  deed  from  Rowan 
to  the  company  was  made  subject  to  a  mort- 
gage of  $20,000  covering  both  strips  (55  by 
1G5  feet),  and  was  recorded  January  4,  1000. 
The  plaintitr,  residing  at  Salt  Lake  City, 
made  known  to  the  Equity  Investment  Com- 
pany of  Salt  Lake  City,  and  to  Thomas  E. 
Rowan,  a  real  estate  agent  also  of  that  city, 
a  desire  to  purchase  property  on  the  west 
side  of  State  street,  and  in  the  vicinity  of  the 
land  in  question.  Thomas  E.  Rowan  was  not 
related  to  U.  A.  Rowan.  On  the  4tb  day  of 
September,  1907,  Thomas  E.  Rowan,  at  Salt 
Lake  City,  wired  R.  A.  Rowan,  at  Los  An- 
geles: "Advise  cash  price  west  side  state 
taxes  prorated  whether  leased."  R.  A.  Row- 
an answered  the  next  day:  "'Win  accept 
fifty  thousand  dollars.  Property  now  mort- 
gaged for  twenty  thousand  at  five  per  cent. 
Leases  very  short  See  Kelsey  and  Gillespie 
for  exact  information."  On  that  day  Thomas 
E.  Rowan  again  wired  R.  A.  Rowan:  "Re- 
sponsible party  offers  one  thousand  for  thirty 
days'  option  recommend."  R.  A.  Rowan  an- 
swered by  wire:  "Los  Angeles,  Calif.  Sept. 
6,  7,  1807.  Thos.  E.  Rowan,  Salt  Lake,  Utah. 
Will  accept  one  thousand  for  thirty  days'  op- 
tion for  property  west  side  State  street.  Price 
fifty  thousand  subject  to  twenty  thousand 
mortgage.  Balance  thirty  thousand  to  be  paid 
In  cash  on  or  before  thirty  days  from  date. 
Taxes  to  be  prorated.  One  thousand  to  be 
deposited  to  my  credit  immediately  with  Na- 
tional Bank  of  Republic,  they  to  notify  me 
by  wire.    R.  A.  Rowan." 

Upon  receipt  of  this,  plaintiff  paid  to  the 
Equity  Investment  Company  $1,003,  who 
deposited  it  with  the  National  Bank  of  the 
Republic  to  the  credit  of  R.  A.  Rowan.  The 
bank  thereupon  gave  the  Equity  Investment 
company  the  following  receipt  and  writing: 
"Salt  Lake  City,  September  9,  1907.  Receiv- 
ed of  the  Equity  Investment  Company  one 
thousand  ($1,000)  dollars  as  a  deposit  on  ac- 
count of  the  purchase  price  of  the  following 
described  real  property  in  the  county  of  Salt 
Lake,  state  of  Utah  [describing  the  parcel  of 
ground  65  feet  by  105  feet],  which  property 
the  E>]Hlty  Investment  Company  agrees  to 
buy  for  the  sum  of  fifty  thousand  ($50,000) 
dollars,  payable  as  follows:  Thirty  thousand 
($30,000)  dollars  on  or  before  thirty  days  from 
the  date  of  this  receipt  The  above-mention- 
ed deposit  of  one  thousand  ($1,000)  dollars  to 
be  applied  as  a  part  of  said  payment  The 
balance  of  twenty  thousand  ($20,000)  dollars- 
to  be  covered  by  a  mortgage  for  that  amount 
now  on  the  property,  which  mortgage  the 
Equity  Investment  Company  agrees  to  as- 
sume and  pay.  The  property  to  be  deeded  by 
a  warranty  deed  free  of  all  Incumbrances,  ex- 
cept aforesaid  mortgage  of  twenty  thousand 
($20,000)  dollars  and  the  general  taxes  for 
the  year  1907.  The  Equity  Investment  Com- 
pany agrees  to  pay  their  proportion  of  the 


said  taxes  from  the  date  possession  is  deliv- 
ered to  them.  This  deposit  is  made  with  the 
National  Bank  of  the  Republic,  and  accepted 
by  them  under  authorl^  of  the  following 
telegram  from  R.  A.  Rowan:  'Los  Ac^eles, 
Calif.,  Sept  6,  7,  1907.  Thos.  E.  Rowan,  Salt 
Lake,  Utah:  Will  accept  one  thousand  for 
thirty  days'  option  for  property  west  side 
State  street  Price  fifty  thousand,  subject  to 
twenty  thousand  mortgage.  Balance  thirty 
thousand  to  be  paid  in  cash  on  or  before  thir- 
ty days  from  date.  Taxes  to  be  prorated. 
One  thousand  to  be  deposited  to  my  credit  im- 
mediately with  the  National  Bank  of  Repub- 
lic, they  to  notify  me  by  wire.'  R.  A.  Rowan.' 
If  the  Equity  Investment  Company  does  not 
complete  the  purchase  of  said  property  with- 
in the  time  and  manner  above  specified,  then 
this  deposit  shall  be  forfeited  to  the  seller  as 
liquidated  damages.  National  Bank  of  the 
Republic,  by  Frank  Knox,  Pr." 

At  the  same  time  and  place  the  Equity  In- 
vestment Company  assigned  and  delivered  the 
writing  to  the  plaintiff.  The  assignment  was 
indorsed  on  the  back  of  the  writing.  On  the 
20th  day  of  September,  1907,  R.  A.  Rowan,  as 
president,  and  P.  D.  Rowan,  as  secretary,  of 
the  Constant-Loralne  Investment  Company, 
at  Los  Angeles,  executed  and  mailed  to  the 
bank  at  Salt  Lake  City  a  deed  to  the  Equity 
Investment  Company,  conveying  and  war- 
ranting to  it  5314  feet  by  163  feet,  and  in  the 
same  instrument  quitclaimed  to  it  1^  feet  by 
105  feet,  the  strip  occupied  by  the  wall,  being 
ail  the  title  held  by  it  to  the  property,  and 
being  the  same  and  all  the  title  theretofore 
conveyed  to  it  by  R.  A.  Rowan.  On  the  9th 
day  of  October,  the  last  day  of  the  option, 
the  plaintiff  tendered  the  bank  $29,000,  and 
demanded  a  deed.  The  bank  tendered  him 
the  deed,  which  was  executed  and  forwarded 
by  R.  A.  Rowan.  The  plaintiff  refused  to  ac- 
cept it  on  the  ground  that  It  contained  a  war- 
ranty for  only  53%  feet  and  demanded  a  war- 
ranty deed  for  the  entire  55  feet,  and  as  stip- 
ulated by  the  contract  executed  by  the  bank. 
He  refused  to  pay  any  part  of  the  $29,000  un- 
til such  a  deed  was  executed  and  tendered  by 
the  defendant.    Such  a  deed  was  not  tendered. 

In  a  letter  from  R.  A.  Rowan  to  Thomas  E. 
Rowan,  the  former,  on  the  9th  day  of  Octo- 
ber, wrote:  "I  wired  you  yesterday-  as  fol- 
lows: 'No  one  ever  had  authority  to  sell  the 
property  In  question  for  less  than  fifty  thou- 
sand, and  that  is  a  special  price,  having  al- 
ways held  it  before  at  $58,500.  Can  only  sell 
the  property  as  I  bought  It  and  giving  the 
same  deed  I  received.  Mr.  Holloran,  the  for- 
mer owner,  is  acquainted  with  the  particu- 
lars of  this  property,  and  am  sure  he  will  as- 
sist you  In  any  way  possible."  Of  course,  you 
understand  that  I  have  never  given  you  the 
exact  frontage  of  the  State  street  lot  but 
have  always  said  It  was  about  flfty-flve  feet 
and  I  believe  that  Is  the  exact  dimension,  al- 
though we  only  have  a  warranty  deed  fo? 
531^  feet,  and  a  quitclaim  deed  for  the  bal- 
ance which  I  am  In  turn  giving  to  your  peo 
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pie.  1  can  only  sell  what  X  have,  and  I  will 
not  reduce  the  price  from  $50,000  as  I  know 
this  is  less  than  It  Is  worth.  I  hope  that  you 
will  be  able  to  put  the  sale  through  without 
any  trouble" 

The  contention  of  the  plaintiff  Is  stated  in 
a  letter  written  by  his  ooonsel  on  the  0th  day 
of  Octot«r,  1007,  and  addressed  to  the  bank, 
R.  A.  Bowan,  and  the  Constant-Loraine  In- 
vestment Company.  They  wrote:  "On  the 
9th  day  of  September,  1007,  you  gave  a  con- 
tract to  the  Equity  Investment  Company  to 
sell  the  following  parcel  of  real  estate,  sit- 
uate in  Salt  Lake  county,  Utah,  to  wit:  [De- 
scribing a  parcel  of  ground  63  by  165  feet] 
At  which  time  $1,000  was  paid  upon  the  pur- 
chase price.  The  contract  provides  for  the 
payment  of  $29,000  more  on  or  before  the 
thirty  days  from  date  of  the  contract  Tour 
contract  also  provides  that  you  shall  furnish 
a  warranty  deed  to  the  property,  and  that  the 
property  shall  be  free  of  incumbrances  except 
the  $20,000  mortgage.  Upon  the  examination 
of  the  title  to  the  property,  I  And  that  you 
can  deliver  only  53Vii  feet  of  the  property; 
that  the  south  1%  feet  is  not  owned  by  you 
or  either  of  you,  'but  is  occupied  by  a  wall  on 
the  adjoining  property  on  the  south.  The 
contract  above  referred  to  has  been  assigned 
to  me.  This  is  to  notify  you  of  the  facts  stat- 
ed in  this  letter,  and  also  demand  that  you 
return  to  me  forthwith  the  $1,000  heretofore 
paid  on  the  purchase  price." 

The  $1,000  was  not  returned.  Thereupon 
the  plaintiff'  brought  this  action  against  the 
Cuustaut  Loraine  Investment  Company,  based 
on  an  alleged  breach  of  the  contract  or  writ- 
ing executed  by  the  bank,  arising  from  the 
failure  of  the  Constant-Loraine  Investment 
Company  to  tender  and  give  a  warranty  deed 
for  the  whole  of  the  55  feet  as  stipulated  by 
the  terms  of  that  contract,  and  Its  refusal  to 
return  the  $1,000  paid  by  plaintiff  or  his  as- 
signor. A  Judgment  was  prayed  for  in  the 
sum  of  $1,000  and  interest.  The  answer  was 
in  effect  a  general  denial.  The  case  was  tried 
to  a  Jury.  A  verdict  was  rendered  for  the 
plaintiff.    The>  defendant  appeals. 

The  defendant  requested  the  court  to  direct 
a  verdict  In  its  favor  on  the  grounds,  among 
others,  that  there  was  not  sufficient  evidence 
to  show  that  the  bank  had  any  authority  to 
execute  the  contract  suec^  on,  or  to  bind  ei- 
ther the  defendant  or  Rowan  thereto,  or  that 
the  defendant  had  thereafter  ratified  or  adopt- 
ed the  contract,  and  that  It  was  not  shown 
that  the  contract  executed  by  the  bank  and 
declared  on  was  made  on  behalf,  or  for  the 
benefit,  of  the  defendant;  if  the  contract  was 
not  the  personal  contract  of  the  bank  but  was 
made  In  behalf,  or  for  the  benefit  of  another, 
it  was  for  the  use  and  personal  benefit  of  R. 
A.  Rowan  and  not  the  defendant.  The  court 
refused  the  request,  and  Instructed  the  Jury 
that  before  the  plaintiff  was  entitled  to  re- 
cover he  was  required  to  prove  that  thn  writ- 
ing or  agreement  executed  by  the  bark  and 
sued  on  "was  made  for  and  on  behalf  of,  and 


1^  the  authority  of,  the  said  defendant  (Con- 
stant-Loralne  Investment  Company),  or  thE^i^ 
after  the  making  of  the  same  said  defendaot 
ratified  and  adopted  said  agreement" 

Assuming  -all  that  R.  A.  Rowan  did  in  the 
premises  was  done  for  and  in  behalf  of  the 
defendant  and  for  its  benefit  and  that  the 
Jury  were  Justified  in  finding  that  bis  acts 
in  the  transaction  were  the  defendant's  acts, 
still  we  are  of  the  opinion  that  there  is  not 
sufficient  evidence  to  show  that  either'  B.  A. 
Rowan  or  the  defendant  had  conferred  any 
authority  upon  the  bank  to  execute  the  con- 
tract in  question,  or  that  either  thereafter 
ratified  or  adopted  it  On  the  face  of  the 
contract  it  appears  to  be  signed  by  the  bank 
in  its  own  name,  and  not  for  or  on  behalf 
of  either  R.  A.  Rowan  or  the  defendant  If, 
however,  it  was  In  fact  signed  by  the  bank 
in  behalf,  and  for  the  benefit,  of  another, 
then  the  only  evidence  authorizing  the  bank 
to  do  so  is  the  telegram  attached  to  the  con- 
tract That  telegram  did  not  authorize  It  to 
do  anything  in  the  transaction  except  to  re- 
ceive the  payment  of  the  $1,000  and  to  de- 
posit It  to  the  credit  of  B.  A.  Rowan.  It 
did  not  authorize  the  bank  to  make  a  con- 
tract of  purchase,  nor  to  stipulate  the  terms 
thereof,  nor  to  warrant  the  title  to  55  feet, 
or  to  any  other  number  of  feet  So  far  as 
appears  by  the  telegram,  the  only  authority 
of  the  bank  was  that  of  a  mere  depositary, 
which  was  disclosed  to  both  tlie  Equity  In- 
vestment Company  and  to  the  plaintiff.  There 
is  no  evidence  to  show  that  it  had  any  other 
authority.  When  the  court  submitted  to  the 
Jury  the  question  whether  the  contract  was 
made  "by  authority  of  said  defendant,"  the 
Jury  had  the  right  to  assume  that  there  was 
some  evidence  from  which  tbey  might  make 
a  fiudiug  that  the  defendant  had  authorized 
the  making  of  the  contract  We  find  no  such 
evidence. 

Neither  do  we  find  any  evidence  that  the 
"defendant  ratified  and  adopted  said  agree- 
ment" So  far  as  the  record  discloses,  the 
first  knowledge  that  R.  A.  Rowan  had  that 
the  plaintiff  claimed  the  right  to  a  warranty 
deed  for  55  instead  of  53^4  feet  of  ground 
was  the  telegram  sent  by  Rowan  to  Thomas 
E.  Rowan,  the  contents  of  which  were  stated 
in  his  letter  of  October  9th,  heretofore  re- 
ferred to.  But  Instead  of  ratifying,  he  re- 
pudiated the  authority.  Again,  on  the  24th 
day  of  October,  the  first  time  R.  A.  Rowan 
made  any. reference  to  the  bank  contract,  he 
again  wrote  to  Thomas  E.  Rowan:  "Am  hav- 
ing my  attorney  look  over  the  contract  given 
by  the  National  Bank  of  the  Republic,  and  if 
I  am  not  legally  bound  to  return  this  sum  I 
•wUl  not  do  so,  as  I  am  not  morally  bound  to 
return  It  and  in  Justice  should  not  do  so. 
My  telegram  was  embodied  in  the  contract 
and  the  contract  was  really  based  upon  the 
telegram,  and  from  the  best  advice  that  I 
can  get  at  this  writing  I  do  not  beUeve  that 
I  will  be  obliged  to  return  it"  The  cor- 
respondence from  R.  A.  Rowah  to  Thomas  E. 
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Rowan  after  the  9tb  day  of  October  la,  how- 
ever, sot  of  much  significance,  for  at  that 
time  plaintiff,  through  his  counsel.  In  a  letter 
written  by  them  and  heretofore  referred  to, 
did  not  express  a  willingness  to  pay  the  $29,- 
000  on  a  tender  of  a  good  title  by  warranty 
deed  to  the  55  feet  of  ground,  but  uncondi- 
tionally demanded  a  forthwith  return  of  the 
11,000.  By  that  letter  tbe  plaintiff  regarded 
the  breach  complete,  and,  so  far  as  he  was 
concerned,  treated  the  transaction  as  ended. 
Nothing  Is  made  to  appear  that  anything  sub- 
sequently said  or  done  by  R.  A.  Rowan  or 
the  defendant  In  any  way  Influenced  his  con- 
duct In  the  premises,  or  indnced  him  to  take 
any  other  or  different  position  from  that 
taken  by  blm  In  his  letter  of  October  9tb,  de- 
claring a  breach  and  an  libmedlate  and  un- 
conditional return  of  the  $1,000. 

It,  however,  is  claimed  by  counsel  for  re- 
spondent that  R.  A.  Rowan  "kpew  what  was 
In  that  receipt,  either  by  having  a  copy  of 
It  sent  to  him  or  else  by  having  its  contents 
communicated  to  him."  There  is  no  evi- 
dence that  a  copy  was  sent  blm,  or  that  the 
contents  thereof  were  otherwise  made  known 
to  blm  before  plaintiff's  tender  of  the  $29,- 
000  and  his  refusal  to  accept  the  tendered 
deed.  If  a  copy  of  the  contract  was  sent,  or 
the  contents  thereof  communicated,  to  R.  A, 
Rowan  before  that  time  and  before  the  con- 
troversy arose,  such  facts  could  readily  have 
been  shown.  It  is  argued,  hoyreyer,  that  he 
must  have  known  of  the  terms  of  the  bank 
contract  on  September  20,  1907,  when  he  ex- 
ecuted the  deed  to  the  defendant,  because  he 
put  the  name  of  the  Ekjulty  Investment  Com- 
pany in  the  deed  as  the  grantee,  and  that  tbe 
name  of  such  grantee  could  not  have  been 
acquired  except  from  the  contents  of  tbe 
bank  contract  The  information  that  it  was 
the  Equity  Investment  Company  who  paid 
tbe  $1,000  and  who  held  the  option  could 
readily  have  been  obtained  by  R.  A.  Rowan 
from  sources  other  than  the  contents  of  the 
contract  The  question  Is  not  Did  Rowan 
know  that  the  Equity  Investment  Company 
paid  the  $1,000  and  obtained  the  option?  but 
Did  he  know  that  the  bank  had  agreed  to 
convey  and  warrant  55  feet  of  ground,  or 
that  It  had  made  any  agreement  in  respect  of 
the  terms  of  the  option  and  purchase?  We 
do  not  think  the  evidence  sufficient  to  show 
a  ratification  of  the  contract  sued  on. 

Furthermore,  we  are  of  the  opinion  that 
the  terms  of  the  option  are  evidenced,  not  by 
the  writing  or  receipt  given  by  the  bank,  but 
by  the  telegrams  which  passed  between  Thom- 
as E.  and  R.  A.  Rowan.  In  those  are  found 
Uie  offer,  the  acceptance,  and  the  terms  of 
the  option.  It  Is  unnecessary  to  determine 
the  legal  effect  of  the  contract  as  evidenced 
by  tbe  telegrams,  or  whether  the  defendant 
complied  with  the  terms  thereof  by  tendering 
a  warranty  deed  to  only  5.3%  feet  and  a 
quitclaim  deed  to  I14   feet   for  the  reason 


that  the  plaintiff  did  not  declare  on  that  con- 
tract but  did  declare  on  tbe  contract  made 
by  the  bank.  Tbe  case  was  predicated  alone 
on  the  latter  contract,  and  tbe  court  submit- 
ted it  to  tbe  Jury  on  that  theory,  and  re- 
quired tbem  to  find,  before  tbey  could  ren- 
der a  verdict  for  the  plaintiff,  that  the 
contract  signed  by  tbe  bank  was  made  by  au- 
thority of  the  defendant  or  that  it  was  there- 
after ratified  and  adopted  by  it  There  be- 
ing no  evidence  in  support  of  such  issues 
submitted  to  the  Jury,  the  court  erred  in  re- 
fusing to  take  the  case  from  the  Jury,  and 
again  erred  In  refusing  the  defendant's  mo- 
tion for  a  new  trial. 

The  Judgment  of  tbe  court  below  is  re- 
versed and  the  case  remanded  for  a  new  tri- 
al.   Costs  to  appellant 

FRICE  and  McCARTT,  33.,  concur. 


97  Utah.  SU) 
80WARDS  et  aL  t.  MBAOHER  et  aL 

(Supreme  Court  of  Utah.     Jan.  22,  1910.) 

1.  BVIDENOK   ({  34*)— JUDICIAI.  NOTICE— ACTB 
OF  CONOBISS. 

Judicial  notice  is  taken  of  an  act  of  Con- 
gress restoring  Indian  reserved  lands  to  the 
public  domain. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  {{  49,  60;   Dec.  Dig.  f  34.*] 

2.  Watkks  and  Watbb  Coubses   ({  26*)  — 
PuBLio  Waters— AppROPBiATiofc. 

Tbe  right  to  use  unappropriatpd  waters  on 
At  pnblic  domain  and  a  right  in  tbe  land  itself 
are  severable;  the  former  not  depending  upon 
the  latter. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  17;    Dec.  Dig.  { 

3.  Watebs  and  Wateb  Cocrsks  ({  9*)— Ap- 
PBOPRiATioN — Laws  Governing. 

Acquisition  of  the  right  to  use  unappro- 
priated public  waters,  whether  on  tbe  public  do- 
innin.  within  a  reservation,  or  elsewhere,  is  con- 
trolled by  the  laws  and  customs  of  the  state  in 
which  tbe  water  is  found. 

[E<d.  Note. — For  other  cases,  see  Watecs  and 
Water  Courses,  Cent  Dig.  {  4 ;  Dec  Dig.  f  9.*] 

4.  Waters   and   Water   Cotjrbes   (|  23*)  — 
PuBUc  Waters— Right  to  Apfbopbiate. 

The  right  to  use  waters  on  the  public  do- 
main for  a  beneficial  purpose  may  be  acquired 
by  mere  appropriation,  and  the  first  appronria- 
tor  takes  against  the  world  to  the  extent  of  bis 
established  appropriation,  though  at  the  time  of 
his  application  to  the  state  engineer  he  has  no 
present  riglit  In  the  lands  bordering  the  source 
of  supply  nor  in  the  lands  to  be  benefited;  he 
being  entitled  to  conduct  the  water  across  in- 
tervening public  land  to  irrigate  lands  held  by 
him  or  others  or  to  dispose  of  it  for  a  beneficiu 
pui-pose  on  lands  held  or  owned  by  tbem. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  gS  15,  18 ;  Dec.  Dig. 
i  23.*] 

5.  Indians  (S  12*)— Resebvations  Not  Sub- 
ject to  Private  Afpbopbiation. 

No  private  rights  in  the  lands  of  an  Indiai 
reservation  can  be  acquired. 

[EM.  Note. — For  other  cases,  see  Indians,  Cent 
Dig.  Si  27,  28;  Dec.  Dig.  {  12.*) 
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C  BviDKNCE  (S  23*)— JuDiciAi.  Noticb-Opbn- 

iwo  or  PuBUO  Lands. 

Judicial  notice  la  taken  of  the  openinf  of 
■n  Indiaji  reservation  in  tlie  state  and  restora- 
tion of  the  nnal^lotted  lands  thereof  to  the  pub- 
lic domain,  but  not  that  particular  tracts  there- 
of have  since  been  occupied,  claimed,  or  pos- 
sessed. 

[E2d.  Note.— For  other  cases,  see  Bridence, 
Gent  Dig.  U  29,  30;    Dec.  Dig.  |  23.*] 

7.  Waters  awd   Water  Coxtbbes   (|  12*)  — 
Public  Lands— Acquisition  or  Kiohts. 

Under  Comp.  Laws,  {  1288x  et  seq.,  pre- 
scribing procedure  for  the  appropriation  of  pub- 
lic water,  an  inceptive  right  to  nse  such  water 
upon  or  within  an  Indian  reservation  can  be 
initiated  or  acquired  after  issuance  of  a  proc- 
lamation restoring  the  lands  to  the  public  do- 
main but  before  they  are  subject  to  entry,  if 
the  application  be  made  in  good  faith  to  ap- 
propriate the  water  for  a  beneficial  use,  and 
not  for  speculation  or  monopoly. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  5;  Dec.  Dig.  | 
12.»] 

8.  Waters  and  Water  Courses  (|  12*)— "Ap- 
propriation OF  Water"— Essentials. 

To  constitute  a  valid  appropriation  of  wa- 
ter, there  must  be  intent  to  apply  it  to  a  bene- 
ficial use,  a  diversion  from  the  natural  channel 
by  a  ditch,  canal,  or  other  structure,  and  an 
application  of  it  to  a  useful  industry  within  a 
reasonable  time ;  the  last-mentioned  element  be- 
ing the  moat  essential. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,   Cent   Dig.   i  6;    Dec.   Dig.  I 
12.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  473,  474;    vol.  8,  p.  7580.] 

9.  Waters  and  Water  Courses  (§  12*)- Ap- 
plication FOR  Appropriation- E3rFECT. 

.\n  application  to  the  state  engineer  for 
permission  to  appropriate  public  water  is  mere- 
ly notice  of  intent  to  appropriate,  and  does  not 
establish  an  appropriation. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  5;    Dec.  Dig.  | 

10.  Waters  and  Water  Courses  (8  24*)— AP' 
propriation— Extent  of  Rights. 

Rights  under  an  appropriation  of  water  are 
limited  to  the  quantity  actually  used  for  a  bene- 
ficial purpose. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  16;    Dec.  Dig.  { 

11.  Waters  and  Water  Courses  (|  19*)— Ap- 
propriation—Conflicting  Rights. 

To  establish  a  right  to  appropriate  water, 
one  must  rely  on  the  strength  of  his  own  right, 
and  not  on  the  weakness  of  his  adversary's. 

(E!d.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  if  11,  12 ;  Dec.  Dig. 

Appeal  from  District  Court,  Fourth  Dis- 
trict; J.  B.  Booth,  Judge. 

Action  by  N.  O.  Sowards  and  another 
against  N.  J.  Meagher  and  others.  From  a 
Judgment  dismissing  the  action,  plaintiffs 
appeal.    Affirmed. 

D.  W.  Moffat  and  N.  T.  Porter,  for  ap- 
pellants. Tburman,  Wedgwood  &  Irvine, 
for  respondents. 

STRAUP,  C.  J.  The  appellants,  plaintiffs 
below,  filed  an  application  with  the  state 


engineer  for  the  appropriation  of  waters  of 
the  Bast  fork  of  Lake  fork  of  Green  river, 
which  has  its  source  In  Wasatch  county,  and 
flows  southwesterly  Into  the.Du  Chesne  riv- 
er, a  trlbntory  of  the  CreenI  By  reason  of 
such  application,  they  claim  to  have  initiat- 
ed a  right  to  the  use  of  300  second  feet  of 
water  of  such  stream  for  irrigation  purposes. 
Upon  a  protest  filed  by  the  respondents,  the 
defendants  below,  who  also  filed  applications 
for  an  appropriation  of  the  same  waters,, 
plaintiffs'  application  was  r*jected  and  the 
respondents'  approved  by  the  state  engineer. 
The  plaintiffs  then  brought  this  action  In 
the  district  court  of  the  Fourth  Judicial  dis- 
trict against  the  defendants  to  adjudicate 
the  questions  involved. 

In  their  complaint  it  is  alleged  that  on  and 
prior  to  the  28th  day  of  August,  1905,  there 
were  300  second  feet  of  unappropriated  wa- 
ter of  the  stream,  and  that  on  that  day,  "at 
the  hour  of  20  minutes  after  9  o'clock  in  the 
forenoon,"  they  (the  plaintiffs)  "filed  In  the 
office  of  the  state  engineer  of  the  state  of 
Utah"  their  application  in  writing  to  appro- 
priate 300  second  feet  of  water  to  be  used 
each  year  from  January  1st  to  December 
3l8t,  to  be  diverted  from  the  Green  river 
system,  Wasatch  county,  at  a  particularly 
described  point  on  the  East  fork  of  Lake 
fork  of  Green  river.  In  such  application  the 
diverting  works  and  channels  were  describ- 
ed, the  purpose  of  such  appropriation  stated 
to  be  for  irrigation,  and  the  lands  proposed 
to  be  irrigated,  consisting  of  a  total  area  of 
33,680  acres,  described  by  reference  to  legal 
subdivisions.  It  is  further  alleged  that  the 
defendant  Meagher  on  the  Slst  day  of  July, 
1005,  and  the  defendant  Jarvis.on  the  19th 
day  of  August,  1905,  made  applications  to 
appropriate  the  same  water  by  filing  written 
applications  with  the  state  engineer,  but  that 
at  the  time  of  such  filings  "all  of  the  said 
waters  applied  for"  by  them  "the  proposed 
point  of  diversion,  and  the  lands  proposed  to 
be  Irrigated,  were  all  a  part  of,  and  Included 
in,  an  Indian  reservation  within  the  state  of 
Utah  set  apart  exclusively  for  the  nse  and 
occupation  of  the  Indian  wards  of  the  feder- 
al government,  which  was  reserved  from  the 
public  domain  and  under  the  exclusive  con- 
trol of  the  United  States  of  America,  and 
that  all  matters  and  things  pertaining  to  the 
appropriation  of  said  water  were  done  upon 
the  Indian  reservatipn  so  exclusively  con- 
trolled as  herein  set  forth,  and  that  these 
plaintiffs  filed  the  first  application  to  appro- 
priate the  waters"  of  the  stream  In  ques- 
tion "after  the  opening  of  said  reservation." 
It. Is  further  alleged  that  the  rights  of  the  de- 
fendants Meagher  and  Jarvls,  acquired  by 
them  by  reason  of  their  applications,  were 
assigned  to  the  defendant  the  Dry  Gulch  Ir- 
rigation Company,  who,  in  March,  1907,  "pro- 
tested the  granting  of  these  plaintiffs'  ap- 
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plication,"  which  was  In  Jane,  1907,  rejected 
bj  the  state  engineer  on  the  sole  ground 
that  tbelr  application  "Is  In  conflict  with  the 
prior  applications"  of  the  defendants  Meagh- 
er and  Jarvis.  It  Is  further  alleged  that  the 
defendants  have  no  right,  title,  or  interest 
whatsoever  In  or  to  any  portion  of  the  wa- 
ter applied  for  by  the  plaintiffs;  that  they 
be  required  to  set  forth  whatever  rights  or 
interests  are  claimed  by  them;  that  such 
claims  be  adjudged  to  be  unfounded  and  of 
no  efTect;  and  that  plaintiffs*  rights  and  ti- 
tle In  and  to  the  use  of  the  waters  be  deter- 
mined, quieted,  and  confirmed.  A  general 
demurrer  for  want  of  facts  was  Interposed 
to  this  complaint,  which  was  sustained  by 
the  trial  court  The  plaintiffs  stood  on  their 
complaint  and  declined  to  amend.  The  ac- 
tion was  thereupon  dismissed.  They  appeal. 
The  only  question  presented  for  review  Is 
the  ruling  of  the  court  sustaining  the  de- 
murrer. The  statute  (Comp.  Laws  1907,  § 
1288x  et  seq.),  so  far  as  necessary  here  to 
notice,  provides  that,  in  order  that  one  may 
acquire  the  right  to  the  use  of  any  unappro- 
priated public  water,  lie  shall  malie  an  ap- 
plication In  writing  to  the  state  engineer, 
setting  forth,  among  other  things,  the  na- 
ture of  the  proposed  use  for  which  the  ap- 
propriation is  intended,  the  quantity  of  wa- 
ter to  be  used,  the  time  during  which  It  1b 
to  be  used  each  year,  the  name  of  the  stream 
or  source  where  the  water  Is  to  be  diverted, 
the  nature  of  the  diverting  works,  the  di- 
mensions, grade,  shape,  and  nature  of  the 
proposed  diverting  channel,  and  such  other 
facts  as  will  clearly  define  the  full  purpose 
of  the  proposed  appropriation.  It  further 
provides  that,  "If  the  proposed  use  is  for 
irrigation,  the  application  sball  sbow,  in  ad- 
dition to  the  above  required  facts,  the  legal 
subdivisions  of  the  land  proposed  to  be  ir- 
rigated, with  the  total  area  thereof,  and  the 
character  of  the  soil."  It  is  further  provid- 
ed that,  if  the  application  is  conformable  to 
the  requirements  of  the  statute,  the  engineer 
shall  receive  and  record  it,  and  shall  pub- 
lish a  notice  of  the  application.  At  any  time 
within  30  days  after  the  completion  of  the 
publication,  any  person  may  file  with  the 
state  engineer  a  written  protest  against  the 
granting  of  the  application.  It  then  becomes 
the  duty  of  the  engineer  to  approve  or  reject 
the  applicatloiL  Either  party  aggrieved  may 
then  bring  an  action  in  the  district  court  for 
the  purpose  of  adjudicating  the  questions 
involved.  It  is  further  provided  that,  in  his 
indorsement  of  approval  of  on  application, 
the  state  engineer  shall  require  tbat  the  ac- 
tual construction  worlc  be  commenced  within 
six  months  from  tbe  date  of  such  approval, 
and  that  it  shall  be  completed  within  five 
years  from  such  date.  But  tbe  engineer 
may  allow  In  some  cases  an  extension  of 
time  to  complete  such  work,  or  may  limit 
the  applicant  to  a  less  period  of  time.  It  is 
further  provided  that,  upon  the  completion 


of  the  work,  proof  shall  be  made  and  map* 
filed  showing  tlie  nature  and  extent  of  the 
completed  works,  the  stream  or  source,  and 
place  wh»e  the  water,  and  the  quantity 
thereof,  is  diverted,  tbe  character,  grade, 
and  dimensions  of  the  diverting  channel,  and 
other  things  showing  the  diversion  and  ap- 
propriation of  the  water.  Upon  such  proof 
a  certificate  of  appropriation  is  then  given 
tbe  applicant,  a  copy  of  which  is  filed  with 
the  state  engineer  and  one  with  the  county 
recorder  of  the  county  where  the  water  is 
diverted. 

It  may  be  Judicially  noticed,  and  here  stat- 
ed, that  Congress  in  1902  ordered  tbe  unallot- 
ted lands  of  the  Indian  reservation  referred 
to  in  the  complaint  to  be  restored  to  the  public 
domain  on  the  1st  day  of  August,  1903.  That 
time  was  extended  to  October  1,  1904,  and 
again  to  March  10,  M05.  On  March  3,  1905, 
Congress  again  extended  such  time  to  Septem- 
ber 1,  1905,  but  authorized  the  President  of 
the  United  States  by  proclamation  to  fix  an 
earlier  time.  Thereupon  the  President,  on  the 
14th  day  of  July,  1905,  issued  a  proclamation 
restoring  the  unallotted  lands  of  the  reserva- 
tion to  the  public  domain,  and  declaring  such 
lands  open  to  entry,  settlement,  and  disposi- 
tion on  and  after  the  28th  day  of  August. 
1905.  It  will  be  observed  tbat  it  is  aUeged 
In  the  complaint  that  the  defendants  filed 
their  applications  with  tbe  state  englueer  for 
the  appropriation  of  the  waters  In  question 
on  the  31st  day  of  July,  and  tbe  19th  day  of 
August,  1905,  after  the  proclamation  was  is- 
sued, but  before  the  reservation  was  actually 
opened  and  the  unallotted  lands  restored  to 
tbe  public  domain,  and  were  subject  to  entry, 
settlement,  and  disposition.  Because  of  such 
fact,  and  of  the  further  allegations  in  the 
complaint  that  "all  of  .said  water  applied  for 
and  the  lands  proposed  to  be  irrigated"  by  the 
defendants  "were  all  a  part  of  and  included 
in"  tbe  Indian  reservation,  it  is  urged  by 
appellants  that  no  right  or  title  In  or  to 
tbe  use  of  the  waters  or  tbe  lands  could 
then  lawfully  be  acquired  or  initiated;  that 
the  state  of  Utah  could  not  prior  to  the 
28th  day  of  August  exercise  any  Jurisdic- 
tion over  the  waters  or  the  lands  of  the 
reservation ;  that  tbe  defendants  were  mere 
trespassers,  and  that  their  applications  were 
void.  But,  since  the  appellants  filed  their 
application  with  the  state  engineer  on  the 
very  day  that  the  reservation  was  opened  "at 
the  hour  of  20  minutes  after  9  o'clock  in  the 
forenoon"  of  that  day,  it  is  asserted  by  them 
that  a  right  in  and  to  the  use  of  the  water 
and  also  In  and  to  the  lands  proposed  to  be 
irrigated  by  them  could  then  lawfully  be  ac- 
quired, and  that  a  right  in  and  to  the  use  of 
the  water  was  initiated  and  acquired  by  them 
by  the  filing  of  their  application.  Upon  these 
premises,  it  is  urged  that  the  engineer  erred 
in  rejecting  their  application  and  approving 
the  applications  of  the  defendants,  nnd  that 
the  court  likewise  erred  in  sustaining  the  de- 
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murrer.  It  Is  novr  well  settled  and  recog:nized 
that  tbere  is  a  distinction  between  initiating 
or  acquiring  a  rlgbt  to  the  use  of  unappro- 
priated public  waters  on  the  public  domain, 
and  a  right  or  Interest  in  or  to  the  public 
lands  themselves,  and  that  the  former  is  not 
dependent  upon  the  latter.  To  Initiate  and 
acquire  a  right  in  and  to  the  use  of  unap- 
propriated public  water,  whether  on  the  pub- 
lic domain  or  within  a  reservation  or  else- 
where, is  dependent  upon  the  laws  or  customs 
of  the  state  in  which  such  water  Is  found. 
Property  In  and  to  the  use  of  unappropriated 
waters  of  a  stream  or  spring,  or  lalce,  on  the 
public  domain,  or  within  a  reservation,  may 
be  acquired  for  a  beneficial  purpose  by  mere 
appropriation,  and  the  first  approprlator,  to 
the  extent  of  his  appropriation  when  complet- 
ed and  established.  Is  the  owner  as  against  all 
the  world.  In  order  that  the  approprlator 
may  he  entitled  to  the  use  of  such  water,  it 
is  not  essential  that  he  should  have  located 
or  taken  possession  of  any  tract  or  parcel  of 
the  public  domain  bordering  upon  the  stream 
or  lake  from  which  the  appropriation  is  made, 
or  that  he  even  have  an  interest  In  or  to  the 
lands  proposed  to  be  Irrigated,  If  such  be  the 
beneficial  purpose  of  the  appropriation.  An 
a{4>ropriation  may  be  made  of  such  water  for 
the  Irrigation  of  lands  not  situated  upon  or 
near  the  stream  or  lake  from  which  it  is  tak- 
en, and  the  water  may  be  conducted  by  means 
of  ditches  or  channels,  or  otherwise,  across  the 
intervening  public  lands,  to  Irrigate  lands  pos- 
sessed by  the  approprlator,  or  others,  or  be 
may  sell  and  dispose  of  the  water  thus  con- 
ducted to  others  to  use  It  for  a  beneficial  pur- 
pose on  claims  or  lands  possessed  or  owned 
by  them,  or  In  which  (hey  have  an  interest, 
and  upon  whldi  the  water  may.  be  and  is  ap- 
^led  for  a  beneficial  purpose  These  views 
are  discussed  and  enlarged  upon  by  Mr.  Kin- 
ney In  his  work  on  Irrigation  (chapters  6,  7) 
and  by  Mr.  Famham  In  his  work  on  Waters 
and  Water  Rights  (volume  3,  C.  22).  And  It 
also  has  been  held  that  a  Taltd  water  i^ght 
may  be  acquired  even  though  there  had  been 
no  compliance  with  the  statute  regulating  the 
appropriation  of  unappropriated  public  wa- 
ters, .where  the  unappropriated  water  was 
actually  diverted  by  means  of  a  ditch  or  canal 
or  otherwise  and  applied  to  a  beneficial  use 
before  the  Inception  of  any  adverse  statutory 
claim.  Murray  v.  Tlngley,  20  Mont  260,  50 
Pac.  723,  and  cases  there  referred  to.  We 
have  no  doubt  that  unappropriated  public  wa- 
ter on  a  reservation  or  on  the  public  domain 
l8  subject  to  appropriation,  and  may  be  ap- 
propriated for  a  beneficial  purpose,  though  the 
approprlator  has  not,  when  his  application  is 
filed  with  the  state  engineer,  a  present  right 
in  or  to  the  lands  along  the  stream  from 
which  the  water  Is  proposed  to  be  diverted,  or 
in  or  to  the  lands  proposed  to  be  irrigated  by 
him.  In  this  respect  the  appropriation  of  un- 
appropriated public  water  on  a  reservation 
and  the  location  of  a  mining  claim  or  other 
lands  on  or  within  a  reservation  rest  on  dif- 


ferent foundations,  and  are  controlled  by  dif- 
ferent principles.  The  one  is  a  proper  subject 
of  rightful  acquisition.  The  other  is  not  An 
appropriation  made  of  such  waters  will  be 
protected,  even  as  against  the  government  of 
the  United  States.  The  location  of  mining 
dalms  01  the  taking  up  of  lands  on  or  with- 
in a  reservaticm  is  void  and  of  no  effect,  be- 
cause the  ores  or  lands  sought  to  be  taken, 
or  acquired,  are  not  then  subject  to  private 
ownership  or  acquisition. 

But  the  serious  question  In  the  case,  and 
one  not  altogether  free  of  doubt.  Is  whether, 
to  initiate  a  ri^t  In  the  use  of  unappropri- 
ated public  water,  it  Is  essential,  when  the 
notice  of  intention  to  appropriate  Is  given,  or 
when,  as  required  by  the  statute,  a  written 
application  Is  made  and  filed  with  the  state 
engineer,  that  the  beneficial  purpose  or  use 
for  whidi  the  water  is  proposed  to  be  appro- 
priated shall  be  immediate  and  then  existing, 
or  whether  the  beneficial  use  may  be  contem- 
plated or  anticipated  In  the  future.  That  Is 
to  say,  when  In  an  application  filed  to  appro- 
priate water  in  which  the  applicant  is  requir- 
ed, as  by  the  statute  provided,  to  set  forth 
"the  nature  of  Che  proposed  use  for  which 
the  appropriation  Is  intended,"  the  quantity 
of  water  to  be  used,  etc.,  and  such  other  facts 
as  will  clearly  define  the  full  purpose  of  the 
proposed  appropriation,  and.  If  the  proposed 
use  is  for  irrigation,  in  addition  thereto,  "the 
lands  proposed  to  be  Irrigated,  with  the  total 
area  thereof,"  the  question  Is,  in  order  to 
properly  initiate  a  right  to  the  use  of  the  wa- 
ter, whether  "the  lands  proposed  to  be  irri- 
gated" must,  when  the  application  is  made, 
be  then  subject  to  such  a  use  and  capable  of 
being  devoted  to  such  a  purpose,  not  neces- 
sarily by  the  applicant  himself,  but  by  some 
one.  When  the  defendants  made  their  appli- 
cations to  appropriate  the  waters  for  the  pur- 
pose of  irrigation,  no  one  could  then  lawfully 
enter  upon,  occupy,  possess,  cultivate,  farm, 
or  otherwise  use  "the  lands  proposed  to  be  ir- 
rigated," because  they  then  were  a  part  of, 
and  included  in,  the  reservation,  and  were 
then  not  open  to  entry,  settlement,  or  disposi- 
tion. Neither  the  applicants  nor  any  one  else 
could  then  lawfully  use  water  on  such  lands. 
No  present  right  permitting  any  one  to  make 
use  of  the  beneficial  purpose  for  which  the 
proposed  appropriation  was  mnde  then  exist- 
ed. The  inceptive  right  initiated  by  the  de- 
fendants In  and  to  the  use  of  the  water  by 
the  filing  of  their  applications  depended  up- 
on several  contingencies :  One,  upon  the  ac- 
tual opening  of  the  reservation  for  settle- 
ment ;  another,  upon  the  entering  upon,  or  set- 
tlement of,  or  taking  up  of,  some  or  all  of  the 
lands  proposed  to  be  Irrigated  by  some  one 
entitled  to  enter  upon  such  lands,  or  to  take 
them  up,  after  the  reservation  was  opened: 
and,  still  another,  the  agreement  or  consent 
of  such  persons  to  take  and  use  the  watei 
on  such  lands,  or  otherwise  to  permit  them 
to  be  Irrigated  therewith,  or  the  water  to  be 
used  thereon  for  the  purposes  of  the  propos- 
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ed  appropriation.  ERiouId  any  one  of  these 
contlngencleB  fail,  the  proposed  appropria- 
tion Itself  would  prove  abortive,  because  the 
application  of  the  water  to  the  proposed  ben- 
eficial purpose — the  absolnte  and  Indispensa- 
ble essential  to  constitute  a  completed  valid 
appropriation— could  not  be  made  in  such 
case.  In  this  respect  the  appellants,  however, 
do  not  stand  on  much  better  ground  than  do 
the  respondents.  The  only  difference  between 
the  parties  Is  this :  It  IB  alleged  that  the  re- 
spondents made  applicatloDS  to  appropriate 
the  water  in  question  to  Irrigate  lands  then 
alleged  to  be  a  part  of  the  reservation,  the 
ei^ellants  to  Irrigate  lands  then  a  part  of 
the  public  domain.  In  neither  Instance  is  It 
alleged  that  any  portion  of  the  lands  pro- 
posed to  be  Irrigated  had  then  been  entered 
apon,  or  taken  up,  or  occupied,  or  possessed, 
or  claimed,  by  any  one;  or  that  the  lands 
were  then,  or  since  have  become,  subject  to 
such  a  use.  So  far  as  anything  is  made  to 
appear  to  the  contrary,  the  lands  proposed 
to  be  Irrigated  by  the  appellants  were,  when 
their  application  was  filed,  "at  the  hour  of 
20  minutes  after  9  o'clock  In  the  forenoon" 
on  the  very  day  upon  which  the  reservation 
was  qpened,  and  still  are,  a  part  of  the  pub- 
lic domain,  unentered,  nnoccnpied,  unsettled, 
and  unclaimed.  It  is  alleged,  and  we  may 
Judicially  notice,  when  the  reservation  was 
opened  and  the  unallotted  lands  thereof  re- 
stored to  the  public  domain;  but  It  Is  not  al- 
leged, nor  can  we  Judicially  know,  that  the 
particular  lands  proposed  to  be  Irrigated  were 
when  the  appellants  filed  their  application, 
or  since  have  been,  occupied,  claimed,  or  pos- 
sessed by  any  one. 

So  far,  then,  as  made  to  appear  by  the  com- 
plaint, it  Is  shown  that,  when  the  applications 
to  appropriate  the  water  were  filed,  the  ben- 
eficial use  for  which  the  water  was  proposed 
to  be  appropriated  did  not  then  exist,  but 
was,  by  both  parties,  contemplated  and  an- 
ticipated in  the  future;.  That  is,  we  may  well 
assume  that  when  the  applications  were  filed, 
both  parties  contemplated  and  anticipated 
that  within  the  time  fixed  by  the  engineer 
for  the  construction  of  the  works  and  the 
diversion  of  the  water,  and  by  the  time  such 
works  were  completed,  the  water  diverted  and 
conducted  upon  "the  lands  proposed  to  be  ir- 
rigated," such  lands  would  then  be  claimed, 
occupied,  and  possessed  by  some  one  entitled 
to  dalm  and  occupy  them,  and  thus  the  wa- 
ter could,  and  would,  be  applied  to  the  b«i- 
eflcial  purpose  of  the  proposed  appropriation 
stated  in  the  applications.  May  an  applica- 
tion be  made  to  appropriate  water  for  a  ben- 
eficial purpose  so  contemplated  in  the  future? 
We  confess  that  the  question  is  open  to  de- 
bate, and  is  not  free  of  doubt.  We  have,  how- 
ever, with  some  hesitancy,  reached  the  con- 
dnslon  that  such  an  application  may  proper- 
ly be  made  when  It  is  made  in  good  faith  and 
with  an  actual  bona  fide  intention  and  a  pres- 
ent design  to  appropriate  the  water  for  a 
iMneflcial  xtaa,  though  contemplated  in  the  fu- 


ture, and  when  it  is  not  made  for  the  purpoa- 
es  of  mere  speculation  or  monopoly.  That 
the  applications  were  made  by  the  respond- 
ents with  an  actual  bona  fide  intention  to  ap- 
propriate the  water  for  a  beneficial  purpose 
is  not  questioned,  nor  are  their  good  Inten- 
tions assailed  in  any  other  particular,  except 
by  the  claim  made  that  they  could  not  law- 
fully initiate  or  acquire  any  right  in  and  to 
the  use  of  the  water  anlil  the  reservation 
was  actually  opened.  The  three  principal  ele- 
ments to  constitute  a  valid  appropriation  of 
water,  and,  as  stated  by  the  court  in  the  case 
of  Low  V.  Rizor,  25  Or.  557,  87  Pac.  82,  and 
approved  by  the  same  court  in  the  case  of 
the  Nevada  Ditch  Co.  v.  Bennett,  30  Or.  50, 
45  Pac.  472,  60  Am.  St  Rep.  777,  are:  "(1) 
An  intent  to  apply  It  to  some  beneficial  nse; 
(2)  a  diversion  from  the  natural  channel  by 
means  of  a  ditch,  canal,  or  other  structure; 
and  (3)  an  application  of  it  within  a  reason- 
able time  to  some  usefnl  industry."  Saya 
Mr.  Kinney,  in  his  work  on  Irrigation  (sec- 
tion 161) :  "There  must  be,  first,  some  actual 
beneficial  purpose  existing  at  the  time,  or  con- 
templated in  the  future,  as  the  object  tor 
which  tlie  appropriator  is  to  use  the  water." 
The  same  doctrine  is  also  stated  in  Black's 
Pomeroy  on  Water  Rights,  |  48.  In  Nevada 
Ditch  Go.  ▼.  Bennett  supra.  It  was  said: 
"The  general  purpose  of  an  appropriation  la 
to  utilize  the  water  In  the  arid  regions,  where 
the  supply  is  limited,  for  the  development  and 
advancement  of  beneficial  Industries.  In  ma- 
ny localities  where  the  water  is  difficult  of 
diversion,  and  the  expense  considerable  In 
conducting  It  to  the  place  of  use,  if  individ- 
ual landholders,  or  even  an  aggregation  of 
them,  were  required  to  make  the  appropria- 
tion for  use  upon  their  own  iwssession,  thes« 
general  purposes  would  be  entirely  defeated 
simply  for  the  reason  that  such  holders  could 
not  bear  the  burden  of  making  the  appropria- 
tion. In  such  cases,  other  persons  possessing 
capital  are  often  willing  to  make  the  diver- 
sion' for  the  benefit  of  those  who  have  use 
for  the  water,  bnt  unless  they  may  contem- 
plate a  use  which  may  be  applied  by  the 
landowner  to  his  possessions,  they  could  not 
even  initiate  the  appropriation  until  they  had 
possessed  themselves  of  lands  in  proportion 
to  the  amount  of  water  it  Is  desired  to  ap- 
propriate; so  that  if  the  user  must  be  the 
appropriator,  and  the  appropriator  the  land- 
holder, the  arid  regions  in  many  places  would 
remain  arid,  whereas  otherwise  they  could 
be  made  to  teem  with  fertility.  No  sufficient 
reason  has  been  suggested  why  the  contem- 
plated use  may  not  be  for  and  upon  the  pos- 
sessions of  a  person  other  than  the  appro- 
priator. The  authorities  we  have  seem  to 
support  the  rule  that  it  can  be,  and  we  be- 
lieve It  is.  correct  upon  principle.  We  take 
It  therefr-e.  that  the  bona  fide  intention 
which  is  required  of  the  appropriator  to  ap- 
ply the  water  to  some  useful  purpose  may 
comprehend  a  use  to  be  made  by  or  through 
another  person,  and  upon  lands  and  posse*- 
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Blons  other  than  those  of  the  approprlator. 
Thus  the  approprlator  is  enabled  to  complete 
and  finally  establish  his  appropriation  tiirougb 
the  agency  of  the  nser." 

Of  course,  we  are  not  unmindful  that  what 
was  said  by  these  writers  and  courts  was 
with  respect  to  appropriations  not  regulated 
by  statute.  But  we  think  tlie  flUng  of  a  writ- 
ten application  with  the  state  engineer,  as 
required  by  the  statute,  Is  but  declaring,  or 
the  giving  of  a  notice  of,. an  intention  to  ap- 
propriate unappropriated  public  water.  The 
final  step,  and  the  most  essential  element, 
to  constitute  a  completed  valid  appropriation 
of  water,  is  the  application  of  it  to  a  bene- 
ficial purpose.  Whatever  else  Is  required  to 
be  or  Is  done,  until  the  actual  application  of 
the  water  Is  made  for  a  beneficial  purpose,  no 
valid  appropriation  has  been  effected.  This 
was  so  before  the  statute,  and  It  Is  still  so 
under  the  statute.  The  filing  of  the  applica- 
tion with  the  state  engineer,  as  required  by 
the  statute,  does  not  establish  an  appropria- 
tion of  water.  It  but  'takes  the  place  of,  and 
Is,  the  preliminary  notice  of  intention  to  ap- 
propriate. Unless  the  construction  of  the 
works  are  commenced  and  completed  within 
the  time  allowed  by  the  engineer,  and  the  wa- 
ter diverted  and  applied  to  the  beneficial  pur- 
pose of  the  proposed  appropriation,  the  filing 
of  the  application  is  for  naught,  and  no  com- 
pleted valid  appropriation  has  been  made.  If, 
therefore,  an  application  is  made  with  a  pres- 
ent design  and  an  actual  bona  fide  intention 
to  appropriate  unappropriated  public  waters 
for  the  irrigation  of  certain  designated  lands, 
a  beneficial  purpose,  at  a  time  when  the  appli- 
cant has  no  present  right,  title,  or  interest  in 
or  to  the  lands  proposed  to  be  irrigrated  there- 
with, and,  too,  when  such  lands  are  then 
unoccupied  and  unclaimed  and  a  part  of  a 
reservation,  but  it  fairly  is  made  to  api>ear 
that  when  the  proposed  diverting  channels 
and  work  prosecuted  with  reasonable  dili- 
gence and  dispatch  are  completed  within  the 
time  fixed  by  the  sta'tute,  or'  allowed  by  the 
engineer,  the  lands  may  then  be  lawfully 
claimed  and  occupied,  and  the  water  applied 
to  the  beneficial  purpose  for  which  the  ap- 
propriation is  proposed,  we  see  no  good 
reason  why  the  application  should  not  be  re- 
ceived and  the  applicant  protected  in  his  in- 
ceptive right  One  filing  an  application  un- 
der such  circumstances,  commencing  the  con- 
struction of  the  works  within  six  months 
from  the  approval  of  his  application,  prose- 
cuting such  proposed  works  to  a  completion 
within  the  time  fixed  by  the  statute  or  al- 
lowed by  the  engineer,  and  incurring  the  nec- 
essary expense  to  divert  and  conduct  the  wa- 
ter 10  the  lands  proposed  to  be  irrigated, 
takes  the  risk  that  when  such  works  are  so 
completed,  and  the  water  diverted  and  con- 
ducted to  such  lands,  they  may  then  be  law- 
fully claimed  and  occupied  by  some  one  who 
Is  willing  to  take  the  water  and  use  it  and 
apply  it  to  the  beneficial  purpose  for  which 
the  application  was  made  to  appropriate  it. 


Bearing  in  mind  that  an  appropriation  of  the 
waters  as  here  proposed  by  the  applicants  Is 
not  made  until  the  waters  have  been  applied 
to  the  beneficial  puri)ose  for  which  the  pro- 
posed ai^roprlation  was  applied  for,  tbe  ir- 
rigation of  certain  designated  lands,  if,  when 
the  diverting  channels  and  works,  prosecuted 
with  reasonable  diligence,  are  completed,  tbe 
water  may  not  then  lawfully  be  used  on 
such  lands  because  they  remain  and  still  are 
a  part  of  the  reservation,  or  of  the  public 
domain,  unclaimed,  unsettled,  and  unoccu- 
pied, or  if  the  lands  Iiave  since  been  restored 
to  the  public  domain,  and  since  have  been 
lawfully  claimed,  occupied,  and  possessed, 
but  such  persons  so  occupying  and  possessing 
the  lands  refuse  to  take  or  use  the  water 
thereon  or  to  apply  it  to  tbe  beneficial  pur- 
pose for  which  the  appropriation  was  applied 
for,  the  application,  and  the  construction 
works,  and  the  moneys  expended  tiiereou  by 
the  applicant  are  for  naught  In  other  words, 
if  the  proposed  approprlator  is  not  able  to 
complete  and  finally  establish  his  appropri- 
ation by  applying  the  water  to,  and  using  it 
for,  the  beneficial  purpose  for  which  It  was 
proposed  to  be  an>ropriated,  either  by  him- 
self or  through  the  agency  of  some  user,  his 
appropriation  fails.  He  may  not  file  his  ap- 
plication, construct  his  works,  and  then  hold 
the  water  and  waH  for  something  to  happen. 
He  cannot  withhold  the  water  from  the  pro- 
posed beneficial  use.  He  must  not  only  be 
diligent  in  constructing  tbe  works,  and  In 
making  the  diversion,  but  he  must  also  be 
reasonably  diligent  and  ex];>edltlous  in  mak- 
ing application  of  the  water  to  Qie  beneficial 
use  for  which  the  appropriation  was  pro- 
posed, else  he  loses  his  inceptive  right  His 
appropriation  will  be  measured  by  the  quan- 
itity  of  water  actually  used  for  the  proposed 
beneficial  purpose. 

We  are  of  the  opinion  that  upon  the  face 
of  the  complaint,  it  is  not  made  to  appear 
that  the  engineer  wrongfully  or  erroneously 
approved  the  defendants'  applications,  which 
were  prior  in  time.  However,  should  we  be  in 
error  in  holding  that  an  inc^tlve  right  In 
and  to  the  use  of  unappropriated  public  wa- 
ter upon  or  within  a  reservation  can  be  Ini- 
tiated or  acquired  after  the  issuing  of  the 
proclamation,  but  before  the  reservation  was 
actually  opened  and  tbe  lands  subject  to  en- 
try, settlement,  and  disposition,  a  contrary 
holding  would  not  materially  aid  the  cause 
of  the  appellants  for  the  reasons  hereinbe- 
fore suggested.  And  since  tbe  appellants,  if 
entitled  to  recover,  must  do  so  upon  the 
strength  of  their  own  right  or  title,  and  not 
upon  the  weakness  of  that  of  their  adver- 
saries, it  again  follows  that  the  demurrer 
was  properly  sustained. 

We  are  therefore  of  the  opinion  that  the 
judgment  of  the  court  below  ought  to  be, 
and  it  therefore  is,  affirmed,  with  costs. 
Such  is  the  order. 

FKICK  and  McCARX?,  JJ.,  concur. 
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PATTERSON  v.  UTAN. 
(Supreme  Court  of  Utah.     April  27,  1910.) 

1.  Watebs  and  Wateb  Coubses  (SS  131,  133, 
143,  145*)  —  Affbopbiation  —  Kxtem  o<' 
Bights. 

I'laintirs  intestate  in  1901  tools  possession 
of  land  surrounding  springs  on  arid  and  unsur- 
veyed  public  land,  erected  a  cabin,  constructed 
a  corral,  and  fenced  in  a  few  acres.  Until  his 
death  io  19U5,  he  maintained  the  corral  and 
fences,  and  a  portion  of  time  each  year  lived 
in  the  cabin,  and  while  living  there  used  the 
water  for  culinai^  purposes  and  to  water  a 
team  and  saddle  horse,  but  never  used  it  for 
irrigation.  Prior  to  1901  sheep  and  cattle  men 
used  the  water,  and  thereafter  intestate  oc- 
casionally required  the  abeep  men  to  pay  for 
the  water  whtle  the  cattle  men  used  it  without, 
but  neither  disputed  nor  interfered  with  in- 
testate's right  to  use  the  water.  Defendant, 
a  cattle  man,  watered  his  cattle  at  the  springs 
for  a  number  of  years.  Held,  that  intestate, 
although  be  might  have  been  a  trespasser  on 
the  land,  acquired  the  right  to  use  the  quan- 
tity which  be  used,  and,  although  he  posted  no 
notice  that  he  intended  to  appropriate  the  wa- 
ter In  accordance  with  the  law  in  force  in  1901, 
the  notice  and  record  thereof  bein^  merely 
prima  facie  evidence  that  the  person  giving  the 
notice  was  applying  the  water  to  some  beneficial 
use,  so  that  plaintiff  had  the  right  to  use  the 
quantity  of  water  used  by  intestate,  and  even  if 
he  had  no  right  in  the  land  surrounding  the 
springs,  he  could  divert  it  to  some  other  place, 
if  possible. 

\Ei.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  S  152 ;  Dec.  Dig.  ii 
131,  133,  143,  145.*] 

2.  Waters  and  Wairr  Courses  (§§  131,  145*) 
—Appropbiatiok— Nature  and  Extent  of 
Rights. 

Trespassers  upon  land  may  acquire  the  ex- 
dvwive  right  to  the  use  of  water  either  to  Ir- 
rigate land  or  for  other  purposes,  and,  when 
such  right  is  acquired,  it  is  paramount  to  the 
rights  of  the  true  owner  or  claimant  of  land, 
apd  the  water  claimant,  when  he  is  dispossessed 
of  the  land,  may  divert  and  nae  the  water  else- 
where, if  he  can  so  divert  and  use  it.i 

[Ed.  Note. — B\)r  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  IS  131,  145.*] 

Appeal  from  District  Court,  Beaver  Coun- 
ty;  Joshua  Greenwood,  Judge. 

Action  by  Edward  Patterson,  as  adminis- 
trator of  John  Patterson,  deceased,  against 
John  Ryan.  Judgment  for  defendant,  and 
plaintiff  appeals.     Beversed  and  remanded. 

William  P.  Knox,  for  appellant.  B.  W. 
Senior  and  Allen  T.  Sanford,  for  respondent 


FRICK,  3.  This  action  was  brought  by 
appellant,  as  administrator  of  the  estate  of 
one  John  Patterson,  deceased,  to  quiet  title 
to  the  use  of  the  water  flowing  from  certain 
springs  known  as  the  Potsum  Pah  springs,' 
situate  in  Pine  Grove  Valley,  Beaver  county, 
Utah. 

The  facts  which  we  deem  material,  as  de- 
veloped at  the  trial,  In  substance,  are:  That 
the  land  on  which  the  springs  in  question  are 
situated  is  arid,  and  up  to  the  time  that 
this  action  was  commenced  continued  to  be 
unsurveyed    public    domain.      In    the    year 


1896  one  Thomas  McCtfne  filed  a  desert  entry 
on  the  lands  surrounding  the  said  springs, 
constructed  one  or  two  small  reservoirs  to 
hold  the  waters  flowing  therefrom,  and 
thereafter  placed  troughs  at  the  springs, 
conducted  the  water  into  them,  and  used  the 
same  to  water -live  stock;  that  said  desert 
entry  was  contested,  and  In  August,  lOa*}. 
was  duly  canceled  by  the  local  United  States 
Laud  Office,  and  the  action  of  the  local  office 
was  approved  by  the  Commissioner  of  the 
General  Land  Office  at  Washington,  D.  C. 
on  the  19th  day  of  January,  1905,  and  said 
McCune  by  said  decision  forfeited  all  rights 
under  bis  desert  entry  aforesaid.  In  March. 
1901,  and  while  the  desert  entry  of  said  Mc- 
Cune was  still,  prima  facie  at  least,  in 
force,  but  when  said  land  and  springs  were 
seemingly  abandoned  and  the  water  flowing 
from  said  springs  was  not  being  used  by  any 
one  except  as  hereinafter  stated,  the  de- 
ceased, John  Patterson,  took  possession  of 
the  lands  surrounding  the  springs  and  of 
the  springs,  erected  a  log  cabin  16x14  feet 
near  said  springs  and  constructed  a  corral, 
and  fenced  in  a  few  acres  of  the  land  near 
the  springs,  and,  in  connection  with  the 
improvements  aforesaid,  he  also  cleaned  out 
the  reservoirs  constructed  by  said  McCune. 
Said  Patterson  died  on  the  4th  day  of  Janu- 
ary, 1905.  From  March,  1901,  to  the  time  of 
his  death,  he  maintained  the  corral  and 
fences  aforesaid,  and  a  portion  of  the  time 
during  each  year  stayed  In  the  cabin  afore- 
said, and  at  such  times  he  used  the  water 
from  the  springs  for  his  culinary  needs  and 
to  water  "a  team  and  saddle  horse,"  which 
the  testimony  shows  he  kept  with  him  when 
staying  in  said  cabin.  While  Patterson  fenc- 
ed In  some  land  which  the  testimony  shows 
could  have  been  irrigated,  it  Is  clear  that  he 
never  planted  any  crops  or  used  any  water 
for  irrigation,  except  what  by  force  of  gravi- 
ty ran  over  a  portion  of  the  inclosed  lands 
where  some  "salt  grasa"  was  growing.  The 
testimony  also  shows  that  for  many  years 
prior  to  1901  both  the  sheep  men  and  cattle 
men  used  the  water  of  the  springs  to  water 
their  flocks  and  herds  when  they  were  rang- 
ing in  the  vicinity  of  the  springs  In  the  win- 
ter season;  that  in  1901  for  several  seasons 
and  at  various  times  the  deceased,  Patter- 
son, would  require  the  sheep  men  to  pay  him 
something  for  watering  their  sheep  at  the 
springs.  The  number  of  times  that  such 
charges  were  made  Is  not  clear,  but  It  did 
not  occur  very  often.  Some  of  the  sheep 
men,  however,  used  the  water  to  water  their 
sheep  at  times  during  the  years  aforesaid 
without  paying  the  deceased,  or  without  ask- 
ing him  for  the  privilege  to  do  so,  and  the 
cattle  men,  it  appears,  used  the  water  from 
the  springs  without  paying  the  deceased  any- 
thing, but  neither  the  sheep  men  nor  the 
cattle  men  after  March,  1901,  disputed  or  in- 
terfered with  the  deceased's  right  to  use  the 


•For  other  cases  lee  same  topic  and  section  NUMBER  Id  Dec.  &  Am.  Digs.  1907  to  data,  &  Reporter  Indexes 
>  Sullivan  T.  Mining  Co.,  U  Utah,  438,  40  Pac  709,  30  L.  a.  iL  IW. 
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•rater  for  tbe  purposes  be  need  It  as  afore- 
said. Tbe  defendant  was  one  of  the  prlncl*- 
pal  cattle  men  who  watered  cattle  at  tbe 
springs  for  many  years  In  the  manner  afore- 
said, but  be  apparently  bad  no  special  rights 
In  the  water  of  tbe  springs  up  to  tbe  time 
tbls  action  was  commenced,  except  to  use  It 
for  bis  cattle,  as  above  stated.  There  Is 
much  evidence  In  the  record  relating  to  en- 
tries of  the  lands  surrounding  the  springs 
in  question  and  the  proceedings  in  tbe  United 
States  Land  Office  relative  thereto,  all  of 
which  we  deem  immaterial.  The  evidence 
is  conclusive  that  the  deceased  at  the  time 
of  his  death  had  no  right  in  or  to  the  lands 
surrounding  tbe  springs  or  any  lands  in 
their  vicinity,  bat  both  tbe  legal  and  tbe 
equitable  title  to  all  of  said  lands  was  in 
the  United  States  at  the  time  aforesaid  and 
when  this  action  was  commenced.  After 
tbe  death  of  said  Patterson,  to  wit,  on  the 
28tb  day  of  December.  1906,  tbe  defendant 
filed  his  application  to  appropriate  the  wa- 
ter of  said  springs  with  the  state  engineer  of 
the  state  of  Utah  in  accordance  with  chap- 
ter 108,  Laws  Utah  1905,  but  tbe  state  en- 
gineer, Just  before  the  time  tbls  action  was 
commenced,  rejected  said  application,  and 
tbe  defendant  did  not  within  tbe  time,  nor 
as  provided  by  said  chapter,  bring  an  ac- 
tion In  any  court  to  review  the  action  of 
said  state  engineer  in  rejecting  said  appli- 
cation, but  he  did  set  forth  tbe  facts  with 
respect  to  said  application  and  the  rejection 
thereof  in  this  acticm  In  the  nature  of  a 
counterclaim. 

Upon  substantially  tbe  foregoing  facts,  tbe 
court  found  in  favor  of  tbe  defendant,  and 
found  that  the  said  John  Patterson,  deceas- 
ed, bad  acquired  no  rights  to  the  use  of  the 
water  of  said  springs  or  any  part  thereof, 
and  adjudged  the  right  to  tbe  use  of  tbe  wa- 
ter thereof  to  be  in  tbe  defendant  The  ad- 
ministrator appeals  from  the  court's  findings 
and  judgment. 

Counsel  for  appellant  urge  that.  In  view  of 
the  undisputed  facts,  tbe  court  erred  in  its 
findings  and  judgment  In  so  far  as  It  ad- 
judged that  the  plaintiff,  as  tbe  administra- 
tor of  tbe  estate  of  said  John  Patterson,  de- 
ceased, was  not  entitled  to  tbe  use  of  tbe 
water  of  said  springs,  and  also  In  Its  find- 
ings and  judgment  that  said  defendant  was 
entitled  to  tbe  use  of  said  water.  It  seems 
to  us  that  the  court  laid  too  much  stress  up- 
on tbe  question  of  the  right  of  possession 
or  ownership  of  tbe  lands  surrounding  tbe 
springs.  E^ren  If  it  be  assumed  that  some 
one  of  the  different  parties  -who  at  some 
time  claimed  some  rights  In  said  land  at  one 
time  had  some  equitable  right  or  title  there- 
to, yet  tbe  evidence  is  conclusive  that  no 
one  ever  used,  or  attempted  to  use,  the  wa- 
ter on  said  land  for  irrigation  or  for  the  pur- 
pose of  producing  crops  of  any  kind  there- 
on, not  even  grass  for  pasture.  In  view  of 
this  fact,  any  one  claiming  the  legal  right  to 
use  said  water  bad  to  base  that  right  upon  a 


use  and  for  a  purpose  other  than  irrigation. 
While  tbe  evidence  shows  that  'both  tbe 
sheep  men  and  the  cattle  men,  among  whom 
was  tbe  defendant,  used  tbe  water  of  said 
springs  for  many  years  prior  to  the  spring 
of  tbe  year  1901  when  the  deceased  took 
possession  thereof,  yet  tbls  use  was  not 
an  approprlaticm  of  tbe  waters  of  said 
springs,  and  was  not  so  intended,  since  It 
merely  consisted  In  driving  their  flocks  and 
herds  to  the  springs  for  water  the  same  as 
tbey  might  have  done  to  any  other  stream  or 
water  which  was  suitable  to  water  live 
stock.  Moreover,  the  use  of  tbe  water  as 
aforesaid  was  merely  sporadic  and  Inter- 
mittent, and  the  quantity  of  the  water  used 
was  so  uncertain  that  under  the  evidence 
It  would  be  impossible  to  determine  the 
quantity  of  tbe  water  the  defendant  would 
be  entitled  to  if  It  were  found  that,  by  rea- 
son of  the  foregoing  facts,  he  at  the  time  of 
said  Patterson's  death  was  legally  entitled 
to  claim  any  rights  to  tbe  use  of  said  water. 
It  seems  to  us  that  tbe  right  of  tbe  de- 
ceased to  tbe  use  of  at  least  a  portion  of 
said  water  as  against  the  defendant  is  based 
upon  more  substantial  ground.  As  we  have 
seen,  when  tbe  deceased  took  possession  of 
tbe  springs,  no  one  was  using  the  water 
except  that  both  sheep  men  and  cattle  men 
during  certain  portions  of  tbe  year  In  tbe  • 
manner  liefore  stated  drove  tbelr  sheep  and 
cattle  to  the  springs.  Again,  it  Is  made  to 
appear  that  whatever  rights  Mr.  McCune 
had  in  tbe  use  of  said  water,  If  any,  be  in 
effect  surrendered  (not  transferred)  to  tbe 
deceased  In  1902,  and,  after  that  time,  it 
seems  McCnne  made  no  further  use  of  the 
water,  or  claim  thereto,  and  his  deaert  entry 
was  canceled  in  1903  by  tbe  United  States 
Land  Office,  and  be  never  appealed  from 
that  decision.  Was  it  necessary  for  tbe  de- 
ceased, Patterson,  to  have  some  right  or  ti- 
tle in  and  to  tbe  lands  surrounding  tbe 
spring,  or  any  land  upon  which  be  applied 
tbe  water  for  tbe  purpose  of  irrigation,  or, 
if  be  did  not  so  apply  tbe  water,  was  he 
required  to  post  notices  under  tbe  law  In 
force  In  1901  that  he  Intended  to  and  did 
appropriate  the  water  fiowing  from  said 
spring  for  a  specific  purpose  l>efore  he  could 
acquire  the  legal  and  exclusive  right  to  the 
use  of  all  or  any  portion  of  said  water? 
Tbe  right  to  tbe  use  of  water  in  this  state 
has  always  depended  upon  whether  the  per- 
son claiming  the  water  applied  it  to  a  bene- 
ficial use,  and  tbe  notice  and  record  re- 
quired by  tbe  statute  was  merely  prima  facie 
evidence  of  the  facts  recited  therein,  name- 
ly, that  be  was  applying  the  water  to  some 
beneficial  use.  Any  person,  however,  who 
actually  used  tbe  water  for  a  useful  or  ben- 
eficial purpose,  acquired  the  right  to  take 
tbe  water  so  used  as  against  all  subsequent 
claimants,  regardless  of  whether  the  user 
had  posted  notices  or  not  Again,  in  so 
far  as  using  the  water  for  irrigation  Is  con- 
cerned,  the  exclusive  right  to  use  certain 
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waters  In  this  state  has  always  been  In- 
dependent of  and  separate  from  the  owner- 
ship of  the  land  on  which  the  water  was 
used  or  the  ownership  of  any  land.  To  this 
elTect  Is  the  case  of  Sullivan  t.  Mining  Co., 
11  Utah,  438.  40  Pac.  709,  30  L.  R.  A.  186. 
The  authorities  generally  support  this  view. 
Well  Water  Rights,  etc.  (2d  Ed.)  §  63.  But 
the  antboritles  are  to  the  efTect  that  even 
trespassers  upon  land  may  acquire  'the  ex- 
clusive right  to  the  use  of  water  that  Is  used 
either  to  irrigate  such  land  or  is  used  there- 
on for  other  purposes,  and  that  such  a  right, 
when  once  acquired,  Is  paramount  to  the 
rights  of  the  true  owner  or  claimant  of  the 
land,  and  the  water  claimant,  when  he  Is 
dispossessed  of  the  land,  may  divert  and  use 
the  water  elsewhere  than  on  the  land  If  he 
can  so  divert  and  use  it.  Smith  v.  Logan, 
18  Nev.  149,  1  Pac.  678;  Alta  Land,  etc., 
Co.  V.  Hancock,  85  Cal.  210,  24  Pac.  645,  20 
Am.  St.  Rep.  217;  Santa  Paula  Waterworks 
V.  Peralta,  113  Cal.  88,  45  Pac.  168. 

In  the  California  cases  some  distinction  Is 
made  on  account  of  riparian  rights,  which 
distinction,  however,  does  act  militate  against 
or  affect  the  principle  just  stated.  The  de- 
ceased, therefore,  although  he  may  have  been 
'  a  trespasser  on  the  laud,  still  had  a  right 
to  appropriate  and  use  the  water  from  the 
springs  In  bis  cabin  for  culinary  purposes, 
and  for  the  purpose  of  watering  bis  team  and 
saddle  horse.  That  he  used  a  certain  amount 
of  water  from  said  springs  during  a  portion 
of  each  year  from  March,  1901,  until  the 
time  of  his  death,  January  4,  1905,  no  one 
disputes,  and  no  one  seems  to  have  question- 
ed his  right  to  do  so.  Is  there  any  doubt 
that  the  use  the  deceased  made  of  the  water 
was  a  benefldal  use  within  the  meaning  of 
that  term?  W-e  think  not  If,  therefore,  the 
deceased  commenced  the  nse  of  the  water 
from  the  springs  at  a  time  when  he  had  a 
right  to  appropriate  the  water,  or  any  part 
thereof,  and  if  he  applied  It  to  a  beneficial 
or  useful  purpose,  wby  was  he  not  at  the 
time  of  his  death  entitled  to  so  much  of  the 
water  of  said  springs  as  be  bad  appropriated 
and  used  for  such  purpose?  Counsel  for  re- 
spondent, as  we  understand  them,  do  not 
assert  the  contrary,  except  to  claim  In  a 
general  way  that  the  deceased  never  acquired 
any  right  to  use  the  water  or  any  part  there- 
of. In  view  of  the  evidence,  we  are  unable 
to  see  upon  what  this  claim  rests.  If,  as  the 
court  seemingly  concluded,  the  defendant 
could  acquire  some  right  to  the  use  of  the 
water  of  the  springs  by  merely  intermittently 
and  at  long  intervals  driving  bis  cattle  to 
drink  the  water,  wby  could  not  the  deceased 
acquire  a  right  to  at  least  a  portion  of  suid 
water  by  making  a  dally  use  of  It  for  a  bene- 
ficial purpose  for  a  portion  of  each  year  for 
a  term  of  years?  In  our  judgment  the  de- 
fendant's use  of  the  water  was  too  intermit- 
tent and  uncertain  either  as  to  time  or  quan- 
tity to  prevent  the  deceased  from  acquiring 


a  right  thereto,  and,  for  the  same  reason, 
we  think  the  claim  to  the  water  by  appellant 
by  reason  of  the  fact  that  the  deceased  on 
different  occasions  required  the  sheep  men 
to  pay  him  for  the  use  of  the  water  in  water- 
ing their  flocks  is  too  uncertain  a  use  to  au- 
thorize a  court  to  find  and  adjudicate  that 
the  appellant  has  any  right  to  the  water  by 
reason  of  what  the  deceased  did  or  claimed 
In  that  regard.  The  number  of  times  that 
the  deceased  exacted  pay  from  the  sheep 
men  was  comparatively  small  at  best,  and 
did  not  occur  In  every  year,  or  always  while 
the  deceased  was  on  the  land  near  the 
springs.  Nor  did  he  ever  exact  pay  from  cat- 
tle men,  nor  from  all  the  sheep  men,  al- 
though It  appears  from  the  evidence  that 
quite  k  number  of  them  watered  their  cattle 
and  sheep  at  the  springs  during  a  part  of  the 
time  when  the  deceased  stayed  in  bis  cabin 
near  the  springs.  It  also  appears  from  the 
evidence  that  neither  the  deceased  nor  bis 
team  and  saddle  horse  were  present  at  the 
springs  or  used  the  water  as  aforesaid,  except 
during  a  portion  only  of  each  year  com- 
mencing with  March,  1001,  and  ending  Jan- 
uary 4,  1905,  when  the  deceased  died.  Just 
what  the  exact  time  was  does  not  appear, 
and  is  not  found  by  the  court,  except  the 
finding  that  the  deceased  used  the  water  as 
aforesaid  "a  few  months  each  year."  Nor 
did  the  coiut  find  how  much  water  in  quan- 
tity, or  what  proportion  of  the  springs  the 
deceased  used  as  aforesaid. 

In  view  of  all  the  facts  and  circumstances, 
we  are  of  the  opinion,  therefore,  that  the  ap- 
pellant as  administrator  Is  entitled  to  a  spe- 
cific finding  with  respect  to  the  quantity  or 
proportion  of  the  water  from  the  springs  that 
the  deceased  used  for  culinary  purposes  and 
to  water  his  team  and  saddle  horse,  and  the 
length  of  time  that  the  water  was  used  for 
those  purposes  each  year  from  1901  to  1905, 
and,  when  said  quantity  and  time  of  use  Is 
ascertained,  the  appellant  Is  entitled  to  a 
decree  awarding  blm  for  the  benefit  of  said 
estate  the  quantity  of  water  so  found  for 
the  time  aforesaid.  If  It  be  found  that  the 
appellant  has  no  right  to  use  the  water  for 
the  purposes  aforesaid,  or  for  any  beneficial 
purpose,  on  the  land  surrounding  the  said 
springs,  then  be  may,  nevertheless,  use  the 
water  In  the  quantity  that  It  Is  found  the  de- 
ceased used  It,  and  for  the  time  that  he  used 
It,  by  diverting  it  to  some  other  place  If  ap- 
pellant can  do  so.  Smith  ▼.  Logan,  supra; 
Santa  Paula  Waterworks  v.  Peralta,  supra. 
If  appellant,  however,  has  no  right  to  use  the 
water  at  or  near  the  springs  as  the  deceased 
used  it,  and  If  be  will  not  divert  and  use  it 
elsewhere  or  dispose  of  it  to  someone  who 
will  use  the  same,  then  appellant  at  nomt 
time  In  the  future  may  be  deemed  to  have 
abandoned  the  right  to  the  nse  of  the  water 
the  same  as  any  ooe  else  would  be  deemed  to 
have  abandoned  rights  by  nonuser. 

From  what  has  been  said  it  follows  that 
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the  district  court  erred  In  Its  application  of 
the  law  to  the  facts  of  this  case.  In  view  of 
the  unsatisfactory  state  of  the  evidence  upon 
the  two  questions,  namely,  the  amount  of 
water  that  the  deceased,  Patterson,  used  for 
culinary  purposes  and  for  his  team  and  sad- 
dle horse,  and  the  season  or  the  length  of 
time  he  so  used  it  during  each  year,  we  are. 
unable  either  to  direct  andings  or  to  make 
any  upon  those  questions.  Since  there  must 
be  findings  upon  these  two  questions  before 
the  case  can  be  finally  determined,  nothing 
remains  for  us  to  do  except  t«  reverse  the 
judgment,  and  to  remand  the  cause  for  a 
new  trial,  with  directions  to  the  district  court 
to  proceed  with  the  case  In  accordance  with 
the  views  contained  in  this  opinion.  It  is  so 
ordered,  appellant  to  recover  costs. 

STRAUP,  O.  J.,  and  McCARTT,  J.,  concur. 


(37  Utab,  OB) 
STATE  ex  rel.  NEWEIX  v.  DISTRICT 
COURT  IN  AND  FOR  THIRD 
JUDICIAL  DIST.  et  al. 

(Supreme  Court  of  Utah.    April  27,  1010.) 

1.  RECEIVBBS   ({   80*)  —  INSOLVEWCT— Reckiv- 

icBS— Rights  of  Action. 

A  receiver  of  an  InBolvent  corporation  is 
auttiorizpd  to  intervene  in  an  attachment  suit 
a^inst  the  corporation  and  file  a  motion  to  set 
aside  an  order  of  sale  of  the  attached  property. 

[Ed.   Note.— For  other  cases,  see   Receivers, 
Cent.  Dig.  i  149;   Dec.  Dig.  §  80.*] 

2.  Execution    (§    163*)  —  Intebventioh    by 
Third  Pekson— Remedy  by  Motion. 

The  general  rule  that  none  but  parties  to 
original  actions  can  move  the  court  to  recall  or 

?iuash  an  execution  is  subject  to  an  exception  in 
avor  of  persons  not  parties  who  will  necessarily 
be  prejudiced  by  the  enforcement  of  the  writ, 
such  as  subsequent  purchasers,  lienholders,  and 
execution  or  judgment  creditors. 

[Ed.   Note. — For  other  cases,  see   Execution, 
Cent.  Dig.  {  473;    Dec.  Dig.  S  1B3.*] 

3.  Receivers  (J  174*)— Claims  Against  Pbop- 
EKTY— Leave  of  Coubt  to  Sue. 

The  court  appointing  a  receiver  may,  on 
proper  application,  grant  leave  to  a  person  in- 
terested in  the  propertv  in  the  receiver's  hands 
to  segregate  it  from  toe  general  mass  and  to 
sell  the  portion  so  segregated,  and  apply  the 
proceeds  to  the  payment  of  a  lien  existing  in 
favor  of  the  applicant. 

[EM.   Note. — For  other  cases,   see   Receivers, 
Cent.  Dig.  8  336;   Dec.  Dig.  f  174.*1 

4.  Execution  (8  160*)— Oedeb  of  Salb— Re- 
call OF  Execution. 

Where  the  court  makes  «  formal  order  for 
the  sale  of  attached  property,  under  Comp.  Laws 
1907,  §  1414,  providing  for  a  sale  of  property 
under  a  special  landlord's  lien,  and  section  3080 
providing  for  a  sale  of  attached  property  after 
the  recovery  of  judgment,  a  subsequent  order  of 
the  court  recalling  a  special  execution  issued  in 
pursuance  of  the  order  is  a  nullity  and  does 
not  affect  the  order  of  sale,  since  such  order 
of  sale  is  in  the  nature  of  a  judgment  which 
cannot  be  set  aside  except  by  formal  proceed- 
ings recognized  by  law  for  that  purpose. 

[Ed.   Note.— For  other  cases,   see   Execution, 
Dec.  Dig.  I  lea*] 


5.  Certiorari  (J  17*)- Review  of  Void  Ob- 

DER — Recall  of  Execution. 

Where  the  court  in  attncbment  proceedings 
makes  a  formal  order  of  sale,  in  pursuance  of ' 
which  a  special  execution  is  issued,  a  subse- 
quent order  of  the  court  recalling  the  execution, 
though  void  as  beyond  the  power  of  the  court, 
certiorari  will  lie  to  annul  such  subsequent  or- 
der, since  the  petitioner  cannot  be  required  to 
expose  himself  and  the  officer  to  proceedings 
for  contempt  for  disregarding  the  court's  order. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  §  22;   Dec.  Dig.  S  17.*J 

Certiorari  by  the  State,  on  the  relation  of 
Henry  Newell,  against  the  District  Court  for 
the  Third  Judicial  District,  Salt  Lakq  Comity, 
and  others  to  review  an  order  of  such  court 
setting  aside  an  order  of  sale  In  attachment 
proceedings.    Order  annulled. 

M.  B.  Wilson,  for  plaintiff.  Lawrence  & 
Robertson,  Stephens,  Smith  &  Porter,  Dean 
F.  Brayton,  and  Allen  T.  Sanford,  for  defend- 
ants. 


FRICE,  J.  This  proceeding  was  instituted 
in  this  court  under  its  original  Jurisdiction  to 
obtain  a  writ  of  certiorari,  which  was  prayed 
for  to  enable  this  court  to  review  a  certain 
order  made  by  the  district  court  of  Salt  Laka 
county,  by  which  said  court  qnashed  or  set 
aside  a  previous  order  entered  by  said  court. 
The  latter  order  directed  the  sale  of  certain 
personal  property  held  under  a  writ  of  at- 
tachment Issued  in  favor  of  the  petitioner, 
and  which  property  was  held  for  the  purpose 
of  satisfying  a  judgment  obtained  by  him  In 
said  court. 

The  facts  briefiy  stated  are:  That  on  July 
17,  1909,  In  a  certain  action  then  pending  in 
the  district  court  of  Salt  Lake  county,  where- 
in one  Copeland  was  plaintiS  and  the  Salt 
Lake  Public  Service  Company,  a  corporation, 
and  others  were  defendants,  one  W.  B.  Alttert- 
son  was  duly  appointed  receiver  of,  and  took 
possession  and  retained  possession  of,  the 
property  and  assets  of  said  corporation  for 
the  purpose  of  winding  np  its  affiairs;  that 
said  corporation,  as.  the  tenant  of  the  pe- 
titioner, became  Indebted  to  him  in  the  sum 
of  $1,403.15  for  rent;  that,  under  our  stat- 
ute, sections  1407  to  1415,  inclusive,  Comp. 
Laws  1907,  a  lessor  has  a  lien  upon  the 
property  of  the  lessee  for  rent  due  and  un- 
paid, which  lien,  under  ordinary  circumstan- 
ces, is  enforced  by  the  commencement  of  an 
action,  followed  by  an  attacluuent  by  which 
the  property  of  the  lessee  is  seized  and  held 
pending  the  action  and  the  entry  of  judg- 
ment therein ;  that  on  the  12th  day  of  Jan- 
uary, 1910,  in  an  action  duly  commenced 
and  pending  In  Salt  Lake  county,  and  in 
which  an  attachment  had  been  duly  issued, 
and  certain  property  attached  under  the  stat- 
ute referred  to,  the  petitioner,  as  lessor,  ob- 
tained a  Judgment  agatnst  the  receiver  of  said 
corporation  for  the  amount  above  stated ;  that 
before  the  bringing  of  said  action  the  petitlon- 


•For  other  cases  see  lame  toplo  and  McUon  NUMBER  in  Oec.  *  Am.  Digs.  U07  to  date,  *  H«>ort«r  Indexes 
108P.-71 
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er  applied  for  and  obtained  leave  from  the 
district  court  aforesaid  to  bring  the  same 
against  the  receiver  of  said  corporation,  and 
obtained  leave  of  said  court  to  attach  and 
take  possession  of  certain  property  l)eloDging 
to  said  corporation  and  In  the  possession  of 
said  receiver  by  virtue  of  said  writ  of  attach- 
ment which  was  duly  issued  in  said  action ; 
that  after  said  property  was  surrendered  by 
the  receiver  and  seized  under  said  writ  of  at- 
tachment, and  after  the  judgment  as  afore- 
said was  obtained,  said  court  ordered  the  at- 
tached property  sold  and  the  proceeds  there- 
of to  be  applied  to  the  satisfaction  of  said 
judgment  to  the  extent  of  said  proceeds ;  that 
after  said  order  of  sale  had  issued  the  de- 
fendants in  this  proceeding  filed  a  motion  in 
said  district  court  to  recall  and  quash  said 
order  of  sale,  or  execution,  as  they  call  It, 
which  motion  was  substantially  based  on  the 
following  grounds :  That  the  movants  appear- 
ed in  the  original  action  In  which  the  receiv- 
er was  appointed,  and  by  way  of  cross-com- 
plaints there  set  forth  that  the  defendant 
Savings  &  Tmst  Company,  a  corporation,  bad 
a  valid  and  subsisting  lien  on  all  of  the  prop- 
erty, real  and  personal,  of  said  Salt  Lake 
Public  Service  Company  by  virtue  of  a  trust 
deed  or  mortgage,  and  that  the  other  two  de- 
fendants had  valid  and  subsisting  statutory 
liens  against  said  property,  all  of  which  the 
petitioner  concedes  to  be  true ;  that  all  of  the 
property  of  said  company  at  the  time  peti- 
tioner's action  was  commenced  was  In  the 
possession  of  the  receiver  of  said  public  serv- 
ice company,  and  that  the  same  was  by  blm 
held  for  the  benefit  of  all  the  creditors  of  said 
company  which  was  insolvent;  that  said  de- 
fendants were  not  parties  to  nor  appeared  in 
the  action  of  said  petitioner,  and  that  "it  is 
an  abuse  of  the  process  of  this  court  to  cause 
execution"  to  be  levied  upon  the  "property 
which  is  in  the  hands  of  the  receiver" ;  and, 
further,  "that  it  is  unlawful  and  Improper  for 
said  sheriff  to  interfere  with  the  possession 
of  said  property."  The  district  court  granted 
the  request  of  the  defendants  and  entered  an 
order  recalling  or  quashing  said  order  of  sale 
or  so-called  execution.  Counsel  for  petitioner 
in  effect  contend  that  the  court  was  without 
Jurisdiction  to  make  said  order  (1)  because 
there  was  no  proper  proceeding  commenced  or 
pending  in  which  said  court  was  authorized 
to  act;  (2)  because  the  court  was  powerless 
to  grant  said  motion  for  the  reason  that  the 
movants  had  neither  the  right  nor  legal  au- 
thority to  make  the  motion  or  to  obtain  the 
relief  sought  by  tbem  in  the  manner  and  by 
the  proceeding  before  stated ;  and  (3)  because 
the  court  In  any  event  was  without  authority 
to  recall  said  order  of  sale,  and  hence  the 
order  quashing  the  so-called  execution  is  void. 
It  is  fundamental  that  "every  court  has 
power  to  watch  over  the  execution  of  its 
Judgments,"  and  thus  has  the  power  to  re- 
call or  quash  an  execution  or  order  of  sale 
that  has  been  Improvidently  or  Irregularly  is- 
sued.   Rhodes  t.  Smith,  66  Ala.  179;  Mat- 


tocks v.  Judson,  9  Vt  343.  All  courts  have 
power  to  "revoke,  correct,  restrain,  or  quash 
their  own  process,  in  the  course  of  their  or- 
dinary Jurisdiction."  Robinson  v.  Yon,  8  Fla. 
355;  Eaton  v.  Cleveland,  St.  L.  &  K.  C.  Ry. 
Co.  (C.  C.)  41  Fed.  422.  The  contention,  there- 
fore, that  the  court  was  without  Jurisdiction 
generally  cannot  be  sustained. 

Nor  Is  the  contention  sound  that  the  de- 
fendants bad  no  legal  right  or  authority  to 
invoke  the  aid  of  the  court  by  motion ;  nor 
that  the  court  had  no  authority  to  pass  upon 
the  question  upon  a  mere  motion.  While,  no 
doubt,  it  is  the  general  rule  that  none  but 
parties  to  the  original  or  principal  action  who 
are  liable  to  be  injured  can  complain,  and 
thus  move  the  court  to  recall  or  quash  an  ex- 
ecution, yet  there  is  an  exception  to  this  rule 
which  is  as  well  recognized  as  is  the  rule  it- 
self. Mr.  Freeman,  in  his  excellent  work  on 
Executions,  in  referring  to  the  general  rule, 
says:  "To  this  rule  an  exception  probably 
exists  in  favor  of  persons  who,  though  not 
parties  to  the  action,  must  necessarily  be 
prejudiced  by  the  enforcement  of  the  writ, 
such  as  subsequent  purchasers,  lienholders, 
and  execution  or  Judgn)ent  creditors."  1 
Freeman  on  Executions  i:3d  Ed.)  f  75.  That 
filing  and  serving  a  moticm  on  the  adverse 
party  is  the  proper  method  of  making  the  ap- 
plication, if  made  to  the  court  in  which  the 
Judgment  is  rendered,  or  out  of  which  the 
execution  is  issued,  whether  the  application 
be  by  a  party  to  the  action  or  by  one  affected 
as  aforesaid,  is  also  well  settled,  as  appeals 
from  section  73  et  seq.  of  the  volume  Just 
cited.  The  doctrine,  as  stated  by  Mr.  E^ee- 
man,  Is  supported  by  the  following  authori- 
ties: Canan  v.  Carryell,  1  N.  J.  Law,  3 ;  Fox 
V.  Union  Turnpike  Co.,  37  Misc.  Rep.  308,  75 
N.  T.  Supp.  4C4;  Harrington  v.  O'Reilly,  9 
Smedes  &  M.  (Miss.)  216,  48  Am.  Dec.  704: 
Jaffray  v.  Saussman,  52  Hun,  561,  5  N.  I. 
Supp.  629. 

The  only  case  found  which  is  directly  to 
the  contrary  is  Wallop  v.  Scarburgh,  5  Grat 
(Va.)  1.  ■  There  are,  however,  some  other 
cases  which  are  sometimes  referred  to  as  be- 
ing in  harmony  with  the  Virginia  case. 
Some  of  those  cases,  like  those  from  Georgia, 
are,  however,  based  upon  special  local  stat- 
utes, and  hence  have  no  special  bearing  upon 
the  question,  while  in  others,  of  which  Hani- 
ka'B  Estate,  138  Pa.  330,  22.Atl.  90,  21  Am. 
St.  Rep.  907,  is  a  type,  the  holding  is  really 
based  on  the  question  that  the  party  who  ap- 
plied to  set  aside  the  execution  was  not  prej- 
udiced, and  hence  bis  application  was  denied. 
Under  the  great  weight  of  authority  we  think 
It  must  be  conceded  that  the  defendants  had 
sufficient  interest  in  the  property  to  entitle 
them  to  Invoke  the  aid  of  the  court  in  the 
premises,  and  that  their  application  by  mo- 
tion w^as  proper. 

The  real  difficulty  in  this  case,  however, 
arises  when  we  come  to  consider  its  real  sta- 
tus. It  is  true,  as  counsel  for  the  defendants 
contend,  that  the  well-established  rule  Is  that 
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proi>erty  In  the  hands  of  a  receiver  Is  in  the 
custody  of  the  court  appointing  him,  and  can- 
not, -without  special  leave  of  said  court,  le- 
gally be  meddled  with  by  any  i>er8on,  with 
or  without  process.  It  is,  however,  equally 
true  that  the  court  may,  upon  proper  applica- 
tion, grant  leave  to  a  person  who  is  interest- 
ed in  the  property  which  Is  in  the  receiver's 
hands  to  segregate  it  from  the  general  mass 
and  to  sell  it,  or  a  part  of  it,  and  to  apply  the 
proceeds  thereof  to  the  payment  of  an  exist- 
ing lien,  or  to  take  it  and  dispose  of  It  as  the 
court  may  direct.  That  this  is  the  law  Is 
well  established  by  the  authorities.  In  Dug- 
ger  y.  Collins,  the  Supreme  Court  of  Alaba- 
ma, in  discussing  this  question  in  69  Ala.,  at 
page  330,  approves  and  adopts  the  language 
of  Mr.  High,  as  the  same  la  found  In  section 
141  of  that  author's  work  on  Receivers,  as 
follows:  "So  extremely  jealous  are  courts  of 
equity  of  any  Interference  pendente  lite  with 
the  possession  of  their  receivers,  that  they 
will  not  ordinarily  permit  property  which  is 
the  subject  of  a  receivership  to  be  sold  on  ex- 
ecution. *  •  *  The  proper  remedy  for  a 
judgment  creditor  who  desires  to  question 
the  receiver's  right  to  the  property  is  to  ap- 
ply to  the  court  appointing  him  to  have  the 
property  released  from  the  receiver's  custody 
in  order  that  he  may  proceed  against  it  under 
his  judgment"  In  2  Story,  Eq.  Jur.  S  833a, 
the  same  thought  is  expressed.  To  the  same 
elTect  is  Stanton  y.  Heard,  100  Ala.  515,  14 
South.  359.  The  rule  is  also  tersely  stated  In 
34  Cyc.  235,  and  is  fully  discussed  in  the 
same  volume  at  page  411  et  seq.  The  undis- 
puted facts  show  that  the  petitioner  strictly 
complied  with  the  law  and  the  orders  of  the 
court  having  jurisdiction  over  both  the  re- 
ceiver and  the  proiwrty.  Leave  of  court  was 
obtained  not  only  for  the  purpose  of  bringing 
an  action  against  the  receiver,  but  leave  was 
also  asked  for  and  granted  to  the  petitioner 
to  seize  particularly  described  property  from 
the  possession  of  the  receiver,  and  thus  seg- 
regate it  from  the  general  mass  of  property 
In  his  hands  under  his  appointment  All 
this  was  done  under  the  writ  of  attachment 
authorized  by  the  court  in  the  action  against 
the  receiver  and  was  permitted  for  the  ex- 
press purpose  of  satisfying  the  petitioner's 
statutory  landlord's  lien.  The  property  seiz- 
ed under  the  writ  of  attachment  issued  as 
aforesaid  was  thus  placed  into  the  custody 
of  the  officer  who  acted  for  and  represented 
the  petitioner,  and  was  held  by  said  officer 
during  the  pendency  of  the  petitioner's  action 
and  until  bis  claim  should  be  merged  into  a 
judgment,  which,  as  we  have  seen,  was  en- 
tered on  the  12th  day  of  January,  1910.  Coun- 
sel for  defendants  concede  that  the  property 
was  seized  by  and  with  the  consent  of  the 
court  but  they  contend  that  it  was  not  sur- 
rendered by  the  court  except  for  the  special 
purpose  of  permitting  the  petitioner  to  per- 
fect or  establish  his  landlord's  lien.  We  are 
unable  to  assent  to  this  view.  In  view  that 
the  receiver  had  been  appointed  and  had  pos- 


sessed himself  of  the  property,  and  bad  thus, 
in  legal  effect,  placed  It  into  the  custody  of 
the  court,  the  court,  no  doubt,  could  have 
made  the  statutory  lien  of  the  petitioner  ef- 
fective without  the  formality  of  a  special  at- 
tachment proceeding.  In  an  ordinary  case 
the  purpose  of  such  proceeding  no  doubt  is  to 
bring  the  property  Into  the  custody  of  the 
law  by  seizing  it  under  a  writ  of  attachment, 
but  since  the  property  in  question  was  al- 
ready within  such  custody,  we  can  see  no 
good  reason  for  permitting  the  seizure  in  this 
Instance  except  to  have  the  receiver  surren- 
der the  property  for  the  benefit  of  the  peti- 
tioner in  view  of  his  landlord's  lien.  The  or- 
ders of  the  court  in  that  regard  still  stand 
unaffected,  and  as  long  as  they  remain  in  full 
force  and  effect  we  cannot  see  how  the  court 
had  any  power  or  authority  to  Interfere  with 
the  petitioner  in  carrying  into  effect  the  prior 
subsisting  and  undisturbed  orders  of  the 
court. 

Nor  is  the  suggestion  that  the  court,  In 
quashing  °  the  so-called  execution,  recalled 
what  It  had  authorized  before  of  controlling 
force.  The  order  of  the  court  authorizing  the 
I>etItloner  to  seize  the  property  In  question, 
was  In  the  nature  of  an  adjudication  that  the 
facts  and  circumstances,  set  forth  by  him  in 
his  application  for  leave  to  sue  the  receiver 
and  to  seize  said  property,  rendered  it  proper 
for  the  court  to  order  said  property  turned 
over  to  the  petitioner  for  the  purpose  of  sat- 
isfying his  lien.  The  exact  time  when  the 
court  made  the  foregoing  adjudication  as  evi- 
denced by  the  order  to  seize  the  property  the 
record  does  not  disclose,  but  It  does  show 
that  it  must  have  been  made  some  time  be- 
fore the  30th  day  of  July,  1909,  as  on  that 
date  the  attachment  was  Issued  which  was 
based  on  the  order  of  the  court  by  which  the 
property  was  surrendered  and  taken  for  the 
benefit  of  the  petitioner.  The  matter  then  re- 
mained In  abeyance  until  January  12,  1910, 
when  the  judgment  in  favor  of  petitioner 
was  entered.  In  that  Judgment  the  property 
released  by  the  court  and  taken  by  the  officer 
for  the  petitioner  Is  particularly  described, 
and  In  the  judgment  it  Is  provided  that  it  is 
"further  ordered,  adjudged,  and  decreed  that 
the  property  above  described  be  sold  to  sat- 
isfy the  amount  of  said  lien,"  namely,  the  peti- 
tioner's landlord's  lien.  In  the  motion  of  the 
defendants,  neither  the  original  order  by 
which  the  property  was  by  the  court  ordered 
released,  nor  the  judgment  in  which  said  or- 
der is,  by  implication  at  least  approved  and 
the  property  ordered  to  be  sold.  Is  assailed. 
All  that  Is  attacked  and  asked  to  be  quashed 
is  a  subsequent  order  of  sale  which  defend- 
ants call  an  execution.  While  It  may  be  con- 
ceded that  If  this  were  merely  an  ordinary 
case  of  attachment  followed  by  a  Judgment; 
the  court  might  have  possessed  the  power  to 
suspend  the  sale  of  the  attached  property  at 
any  time  before  sale  on  the  motion  of  any 
one  having  a  lien  on  or  Interested  In  the  prop- 
erty, yet  this  is  not  such  a  case.    In  this  case 


Digitized  by 


Google 


112« 


108  PACIFIC  REPOBTBB. 


(Utah 


the  property,  In  contemplation  of  law,  was 
not  taken  by  virtue  of  an  attachment,  bnt  It 
was  taken,  and  could  only  have  been  legally 
taken,  by  virtue  of  the  court's  order  authoriz- 
ing It.  That  order,  as  we  have  seen.  Is  not 
questioned  by  any  one,  but  remains  In  full 
force  and  effect.  Nor  is  the  Judgment  in 
Which  the  property  was  ordered  sold  to  satis- 
fy petitioner's  lien  attacked  or  questioned  by 
any  one.  If  it  be  conceded,  therefore,  that 
wlien  defendants'  motion  was  made  to  set 
aside  the  so-called  execution,  the  motion  was, 
made  in  time  to  authorize  the  court  to  mod- 
ify Its  Judgment,  yet  the  motion  was  not 
made  for  that  purpose;  nor  did  the  court 
modify  it,  or  attempt  to  do  so  in  the  order  it 
made  and  which  Is  attacked  In  this  proceed- 
ing. This  being  so,  the  pretended  order  of 
the  court  to  quash  the  so-called  execution 
was,  In  legal  effect,  merely  an  Indirect  at- 
tempt to  modify  a  prior  order  and  Judgment 
of  the  court  in  an  unauthorized  manner. 

It  seems  to  us  that  whether  the  order  of 
sale,  or  so-called  execution,  be  considered  in 
the  light  of  section  3080,  Comp.  Laws  1907, 
which  provides  for  the  sale  of  attached  prop- 
erty "if  Judgment  be  recovered"  In  an  action, 
or  in  the  light  afforded  by  section  1414,  which 
applies  to  sales  under  the  special  landlord's 
lien  statute,  the  result  must  still  be  the  same. 
In  neither  section  Is  an  order  of  sale  or  ex- 
ecution contemplated.  Nor,  in  the  absence 
of  an  express  statute,  can  we  see  any  good 
reason  for  any  such  order  of  sale  or  execu- 
tion. The  usual  purpose  of  such  orders  or 
executions  is  to  authorize  the  oflBcer  to  seize 
the  property  of  the  execution  debtor  and  to 
sell  it  as  contemplated  by  the  execution.  In 
attachment  proceedings  the  officer  seizes  and 
'obtains  possession  of  the  property  by  virtue 
of  the  writ  of  attachment,  and  the  statute,  in 
express  terms,  authorizes  the  sale  if  a  Judg- 
ment is  obtained.  In  such  proceedings,  there- 
fore, the  officer,  In  selling  the  attached  prop- 
erty after  Judgment,  acts  by  virtue  of  the 
statute,  and  not  by  virtue  of  special  process. 
True,  It  may  be  convenient  in  practice,  and 
may  also  be  convenient  for  the  officers  and 
clerks,  to  Issue  a  formal  order  of  sale,  but 
What  legal  efficacy  such  an  order  has,  or 
what  authority  it  confers  upon  the  officer  in 
selling  attached  property  that  he  does  not 
possess  without  it,  in  view  of  our  statute,  ex- 
ceeds our  comprehension.  In  this  case  the 
offlcer  In  taking  the  property  acted  under  the 
direct  order  of  the  court  by  which  the  prop- 
ferty  was  surrendered  to  him  for  the  benefit 
of  the  petitioner,  and  in  selling  It  the  officer 
would  have  acted  both  by  virtue  of  the  stat- 
ute and  by  the  order  contained  In  the  Judg- 
ment and  decree  to  which  we  have  referred. 
In  granting  the  motion,  therefore,  to  set  aside 
fSie  so-called  execution,  the  court  effected 
nothing.  The  court,  however,  did  more  than 
merely  to  set  aside  the  execution.  It  ordered 
the  sheriff  not  to  sell  the  property.    In  mak- 


ing this  order  we  are  of  the  opinion  that  the 
court  exceeded  its  power  and  authority,  and 
hence  the  order  in  that  regard  Is  void  and  of 
no  effect  Although  it  was  beyond  the  power 
of  the  court  to  make  the  order,  yet  the  peti- 
tioner was  not  required  to  expose  himself 
and  the  officer  to  proceedings  for  contempt  by 
disregarding  the  court's  order,  but  he  could 
do  what  he  has  done — Institute  these  proceed- 
ings to  annul  the  court's  unauthorized  act. 

In  view  of  all  the  circumstances,  we,  after 
some  hesitation,  have  been  forced  to  the  con- 
clusions: (1)  That  the  order  made  by  the 
court  setting  aside  the  so-called  execution  is 
without  force  or  effect;  (2)  that  the  further 
order  of  the  court  by  which  It  ordered  the  of- 
ficer not  to  sell  the  property  in  question  was 
in  excess  of  its  power,  and  hence  void  and  of 
no  effect;  and  (3)  that  If  the  defendants  had, 
or  have,  any  remedy  It  is  not  by  a  motion  by 
which  they  merely  assail  the  order  of  sale, 
but  they  must,  in  some  proceeding,  assail  the 
original  order  and  Judgment  by  which  the 
property  was  surrendered  by  the  court  to 
the  petitioner  for  the  special  purpose  disclos- 
ed by  the  record  and  the  Judgment  In  which 
the  court  specially  directed  the  officer  to  sell 
the  property.  We  are  of  the  opinion,  there- 
fore, that  the  pretended  order  or  judgment  of 
the  district  court  quashing  said  order  of  sale 
or  so-called  execution  and  restraining  the  of- 
ficer from  selling  said  property  should  be, 
and  it  accordingly  is  hereby,  annulled,  set 
aside,  Und  held  for  naught  The  petitioner  to 
recover  costs. 

STRAUP,  C.  J.,  and  McCABTT,  J.,  concur. 

TOUNQ  V.  HYIUAND. 
(Supreme  Court  of  Utah.     Jan.  27,  1910.) 

1.  BouNDABiEs  (J  48*)— Acquiescence  — Er- 

FECT. 

Where  the  owners  of  adjoining  lands  oc- 
cupy their  respective  premises  up  to  a  certain 
Une,  which  the^  recognized  and  acquiesced  in  as 
the  boundary  line  for  a  long  period  of  time,  th^ 
and  their  grantees  may  not  deny  that  the  boond- 
ary  thus  recognized  is  the  true  one.^ 

['Ed.  Note. — For  other  cases,  see  Boandariea, 
Cent  Dig.  M  232-242;   Dec.  Dig.  {  48.*] 

2.  BOCNDilBIES  (§  49*)— ACQUIMCBNCK  — Br- 
FECT. 

The  practical  location  of  a  boundary  line 
may  be  established  either  by  an  express  agree- 
ment or  by  acquiescence  without  surveys,  and 
the  practical  location  so  fixed  may  l>e  in  accord- 
ance or  in  conflict  with  a  prior  or  suliSMuent 
official  survey,  and,  when  a  tract  is  laid  off  into 
city  lots,  the  landowners  may  8ul>sequently 
adopt  a  line  as  the  boundary  line,  and  recognise 
it  as  the  boundary  line. 

[Fd..  Note. — For  other  cases,  see  Bonndariea, 
Cent  Dig.  iS  243-248;    Dec.  Dig.  i  49.*] 

3.  Boundaries  (|  48*)- Acquiescence  — Ef- 
fect. 

Where  a  boundary  is  open  and  visible, 
marked  by  monuments,  fences,  or  buildings,  and 


'Holmes  y.  Judge,  SI  UUh.  «»,  87  Pac.  100»; 
Moyer  v.  Laagton,  106  Pao.  606;  Rydaleh  v.  Ander- 
son, 107  Pac.  26. 


•Vor  ether  cases  see  same  toplo  and  aeoUon  NUMBjBlR  in  Dec.  &  Am.  Clgi.  1907  to  date,  &  Reporter  Indexes 
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is  knowingly  acquiesced  in  for  a  long  term  of 
years,  the  law  will  imply  an  agreement  fixing 
the  boundary  as  located,  and  will  not  permit  the 
parties  or  their  grantees  to  depart  from  such 
fine.t 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  §§  232-242;  Dec.  Dig.  t  48.*] 

4.  BouNDABiES  (I  48*)— Acquiescence— Con- 
struction OF  Deed— Land  Conveyed. 

A  deed  'of  a  part  of  a  lot  in  a  designated 
survey,  which  describes  the  part  as  beginning  at 
a  point  89.76  feet  west  of  the  southeast  comer 
of  the  lot,  and  running  thence  west  to  the  line  of 
a  street,  thence  north  34.6  feet,  thence  east  a 
specified  distance,  and  then  south  to  the  place 
of  beginning,  makes  the  south  line  of  the  tra<t 
conveyed  the  sputh  line  of  the  lot,  and  the 
boundary  line  between  the  lot  and  the  adjoin- 
ing lot  as  established  by  acquiescence  is  the 
boundary  of  the  part  of  the  lot  conveyed. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  {  48.*] 

5.  BouNDABiES  (I  49*)— Acquiescence. 

Where,  as  between  adjoining  landowners,  a 
practical  boundary  line  was  agreed  on  or  ac- 
quiesced in  for  a  long  time,  and  all  persons  in- 
terested occupied  up  and  claimed  to  the  line,  the 
line  as  between  the  landowners  was  the  bound- 
ary line ;  and  neither  of  the  landowners  or  their 
grantees  could  depart  therefrom  and  claim  be- 
yond it. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  §i  24S-248;   Dec.  Dig.  g  49.*] 

Appeal  from  District  Court,  Second  Dis- 
trict;   J.  A.  Howell,  Judge. 

Action  by  Joseph  T.  Young  against  Elma 
Hyland.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Reversed,  and  remanded 
for  new  trial. 

J.  D.  Skeen,  for  appellant  0.  R.  Holllngs- 
wortb,  for  respondent. 

SITRAUP,  C.  J.  Tbls  case  arose  over  a  dis- 
puted boundary  line.  Tbe  appellant,  who  was 
tbe  plalntur  below,  owns  a  parcel  of  land  in 
Ogden  City,  situate  In  tbe  southerly  portion 
of  lot  10,  block  10,  facing  west,  on  a  street 
called  Grant  avenue.  The  resiy>ndent,  the 
defendant  below,  owns  a  parcel  of  land  lying 
to  the  south  thereof  In  the  northeily  portion 
of  lot  11.  It  is  alleged  in  the  compialnt  that 
tbe  south  line  of  plalntiCTs  land  Is  bounded 
by  an  old  fence  line ;  that  the  plaintiff  owns 
a  parcel  of  land  34.6  feet  north  and  south  by 
141.5  feet  east  and  west,  lying  Immedictely 
north  of  the  fence  line;  and  that  the  defend- 
ant trespassed  upon  bis  land,  and  tore  down 
and  removed  tbe  fence.  The  plaintiff  in  this 
connection  contended  that  as  between  tbe  ad- 
joining landowners  the  boundary  line  between 
lots  10  and  11  and  the  south  line  of  bis  lot 
were  fixed  and  estnhlisbed  by  a  fence  erect- 
ed about  the  year  1869,  which  ever  since  and 
until  it  was  torn  down  by  the  defendant, 
about  a  year  prior  to  the  commencement  of 
this  action,  was  recognized,  and  acquiesced 
in,  as  such  boundary  line  by  all  parties  in- 
terested. The  defendant  admitted  In  her  an- 
swer that  tbe  plaintiff  was  the  owner  of  a 
parcel  of  ground  34.6  feet  by  141.5  feet,  but 
al'eged  that  such  parcel  was  wholly  within 


lot  10,  and  that  tbe  south  line  of  plaintiff's 
land  and  the  south  line  of  lot  10  were  coex- 
tensive. She  alleged  that  the  boundary  line 
of  tbe  two  lots  was  not  at  tbe  place  as  In- 
dicated by  the  fence  line,  but  was  at  a  point 
five  feet  north  of  the  fence  line,  and  as  in- 
dicated by  the  '^South  Ogden  survey,"  and 
hence  the  north  boundary  line  of  the  defend- 
ant's land  was  five  feet  north  of  the  fence 
line.  The  question  In  dispute,  and  which  de- 
termined the  judgment  of  the  court  below, 
therefore,  involves  tbe  boundary  line  between 
lots  10  and  11.  Upon  a  trial  of  the  issues,  the  ■ 
court  found  the  boundary  line  to  be  as  con- 
tended for  by  tbe  defendant,  five  feet  north 
of  tbe  old  fence  line,  and  at  the  place  as 
shown  by  tbe  survey  referred  to,  and  there- 
fore awarded  tbe  ground  In  dispute,  a  strip 
five  feet  in  width,  to  tbe  defendant  From 
such  judgment  the  plaintiff  has  prosecuted 
this  appeal. 

The  findings  and  conclusions  are  assailed 
on  the  ground  that  they  are  not  supported 
by,  and  are  contrary  to,  the  evidence.  It  is 
not  essential  to  refer  to  the  assignments  In 
detail.  The  question  presented  on  tbe  ap- 
peal is  pithily  stated  in  the  brief  of  counsel 
for  the  respondent.  They  say :  "Tbe  sole 
question  involved  in  tbls  appeal  Is  whether 
or  not  tbe  said  fence  was  tbe  boundary  line 
between  said  lots  10  and  11.  If  so,  then  tbe 
respondent  committed  tbe  trespass  alleged  i>y 
tbe  appellant."  Tbe  ground  owned  by  plain- ' 
tiff  was  formerly  owned  by  Josepb  Parry, 
who  sold  it  to  Moroni  Brown.  The  latter  sold' 
it  to  Francis  Knapp,  who  sold  It  to  plaintiff. 
Parry  testified  that  in  1869  there  was  a  wil- 
low fence  on  the  south  side  of  the  land  whieb 
was  occupied  and  afterwards  sold  by  him. 
At  that  time,  be  took  down  the  willow  fence, 
and  put  up  "a  lumber  fence  on  tbe  line  of  the 
willow  fence."  He  testified  that  "the  suppo- 
sition was  that  It  was  on  tbe  line,  on  the 
proper  line,  and  no  one  questioned  that  at 
the  time  of  my  occupancy";  that  the  ground 
was  not  then  surveyed  "into  city  lots,"  but 
was  surveyed  into  blocks  and  acre  lots;  tbat 
it  was  surveyed  into  city  lots  "when  tbe  Lib- 
eral Council  got  In,"  which  was  about  the 
year  1889.  He  further  testified :  "I  bought 
up  to  tbat  willow  fence  line,  and  I  will  also 
state  that  I  pulled  that  willow  fence  down 
and  put  up  a  lumber  fence  right  on  the  same 
line,  and  I  occupied  that  land  until  I  sold  It 
to  Mr.  Brown  In  1879."  Brown  testified  that 
he  was  familiar  with  the  ground  for  about 
57  years,  and  knew  the  fence  line  "between 
lots  10  and  11  of  block  10,  South  Ogden  sur- 
vey" ;  that  tbe  board  fence  was  there  when 
he  bought  the  land,  and  that  in  1883  he  re- 
placed it  with  a  wire  fence,  which  was  placed 
on  the  same  line;  that  be  used,  occupied,  and 
claimed  the  land  up  to  tbe  fence.  The  plain- 
tiff testified  that  when  be  bought  the  land, 
the  agent  of  his  grantor  went  with  him  on 
the  ground,  and  told  him  that  it  "runs  to  the 


•For  othir  cases  see  same  topic  and  section  NUMBER  tn  Dec.  &  Am.  Dlgt.  1907  to  date,  A  Reporter  Indizei 
t  Holmes  V.  Judge,  31  Utah,  281.  S7  Pac.  lOlC 
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tenca"  Later  he  built  a  house  on  the  land 
purchased  by  him,  the  south  side  of  which 
l8  about  five  feet  north  of  the  fence.  The 
evidence  so  adduced,  showing  the  existence, 
maintenance,  and  recognition  of  the  fence  as 
a  boundary  line  between  the  lots  for  many 
years,  and  that  the  adjoining  owners  of  the 
ground  occupied  up  to  the  fence,  and  never 
claimed  beyond  It,  is  In  no  particular  disput- 
ed nor  contradicted.  Indeed,  the  defendant 
did  not  offer  nor  introduce  any  evidence  ou 
such  subjects.  The  contention  made  by  her 
In  that  r^ard,  again  quoting  from  the  brief 
of  her  counsel,  Is  "that  the  fence  was  not 
upon  the  true  boundary  line  between  said 
lots  10  and  11,  as  shown  by  the  plat  of  the 
said  South  Ogden  survey,"  and  that  the  true 
line  is  five  feet  north  of  the  fence,  and  as 
shown  by  that  survey,  which  was  a  resurvey 
made  by  or  under  the  direction  of  the  city 
council. 

With  respect  to  the  dlflSculty  in  determin- 
ing the  corners  of  the  original  survey,  the 
city  engineer,  after  testifying  that  he  was 
familiar  with  the  land  "a  part  of  lot  10, 
block  10,  South  Ogden  survey  of  Ogden  City 
survey,"  testified,  in  resi>onse  to  questions 
asked  him,  as  follows:  "Q.  I  will  ask  you 
whether  or  not  you  are  able  to  determine,  or 
any  of  your  employes  have  been  able  to  de- 
termine, the  location  of  the  comers  of  the 
original  survey  of  this  tract  of  land?  A.  We 
have  a  great  deal  of  dlflBculty  in  determining 
them,  and  we  locate  them  the  best  we  can 
from  the  old  plat  that  was  made  In  1886. 
That  plat  is  not  consistent  with  itself.  What 
I  mean  by  that  is  that  there  are  certain 
corners  that  you  locate  them  from  one  direc- 
tion and  make  a  certain  location,  and  yon  lo- 
cate them  from  another  direction  and  make 
another  location,  and  you  have  to  reconcile 
it  as  best  you  can.  Q.  In  attempting  to  solve 
the  difficulties,  what  do  you  take  notice  of 
on  the  ground.  If  anything?  A.  In  some  cases 
where  we  find  an  old  comer,  that  the  uni- 
versal evidence  or  testimony  of  the  owners 
there  say^ — that  is,  the  old  original  comer — 
why,  we  adopt  that  as  the  corner;  otherwise 
we  have  to  figure  that  as  best  we  can  from 
the  plat,  which  is  in  nearly  every  case.  Q. 
Are  yon  able  to  determine  the  original  cor- 
ners of  the  survey  of  the  South  Ogden  sur- 
vey? A.  No,  sir."  He  further  testified  that 
one  of  the  comers  of  the  street  on  one  side 
of  the  block  in  question  within  two  years 
prior  to  the  trial  was  moved  about  a  rod 
from  where  it  was  shown  to  be  by  the  old 
fence  lines.  No  witness  In  the  case  testified 
that  the  boundary  line  between  lots  10  and 
11,  according  to  any  original  or  primary  sur- 
vey, was  where  claimed  by  the  respondent, 
five  feet  north  of  the  old  fence  line,  or  that 
there  are  any  monuments,  maps,  plats,  or 
filed  notes  of  any  such  survey  showing  the 
boundary  line  to  be  at  such  place.  The  court 
In  determining  the  boundary  line  disregard- 
ed the  old  fence  line,  and  fixed  it  as  shown 
by  the  new  or  resurvey. 


We  think  the  principle  of  law  here  involv- 
ed was  decided  in  the  cases  of  Holmes  v. 
Judge,  31  Utah,  269,  87  Pac.  100»,  Moyer  ▼, 
Langton,  IOC  Pac.  508,  and  Rydalch  v.  An- 
derson, 107  Pac.  25.  In  those  cases  the  doc- 
trine Is  recognized  that,  where  the  owners 
of  adjoining  lands  occupy  tlieir  respective 
premises  up  to  a  certain  line  which  they 
recognized  and  acquiesced  in  as  their  bound- 
ary line  for  a  long  period  of  time,  they  and 
tbelr  grantees  will  not  be  permitted  to 
deny  that  the  boundary  line  thus  recogniz- 
ed is  the  true  line  of  division  between  their 
properties.  It  Is,  however,  oirged  by  the 
respondent  that.  Inasmuch  as  the  fence  was 
originally  erected  before  any  official  survey 
was  made  laying  the  tract  of  land  ott  Into 
city  lots  and  blocks,  it  cannot  be  considered 
as  constituting  a  boundary  line.  A  practi- 
cal location  of  a  boundary  line  may  he,  and 
often  Is,  agreed  upon,  fixed,  and  established, 
either  by-  an  express  agreement,  or  by  ac- 
quiescence, without  surveys.  It  may  be  so 
agreed  to  and  fixed  before,  as  well  as  after, 
the  making  of  an  official  survey.  The  prac- 
tical location  so  fixed  may  be  in  accordance 
or  in  conflict  with  such  survey.  When  the 
tract  was  laid  off  Into  city  lots  and  blocks, 
we  do  not  see  any  reason  why  the  landown- 
ers could  not  thereafter  adopt  a  fence,  which 
was  then  there,  as  the  boundary  line  between 
lots  10  and  11  to  the  same  eftect  as  though 
they  bad  thereafter  constructed,  or  agreed 
upon,  or  acquiesced  In,  a  new  fence,  as  and 
for  the  boundary  line.  The  evidence  shows 
that,  after  the  tract  was  laid  off  into  city 
lots  and  blocks,  the  old  fence  was  for  many 
years  thereafter  recognized  and  acquiesced 
In  as  and  for  the  boundary  line  between 
lots  10  and  11.  Mr.  Freeman,  in  his  notes 
to  the  case  of  Washington  Rock  Go.  v. 
Young,  110  Am.  St  Rep.  685,  says:  "U  a 
fence  has  been  built  or  a  hedge  has  been 
set  out  as  a  boundary,  and  thereafter  has 
been  recognized  as  the  true  boundary  by  ad- 
joining owners  for  many  years,  or  if  a 
fence  already  erected  is  maintained  and 
treated  and  occupied  up  to  as  their  line  of 
division  for  a  long  period  of  time,  they  can- 
not as  a  rule  question  tbe  correctness  of 
its  location."  Many  cases  are  cited  by  him 
in  support  of  this  principle.  On  page  682 
of  the  same  volume  he  also  says:  "It  is  a 
well-settled  rule  of  law,  resting  upon  public 
policy,  that  a  practical  location  of  bounda- 
ries which  has  been  acquiesced  in  for  a  long 
period  of  years  will  not  be  disturbed.  It  ia 
binding  on  the  parties  thereto  and  their 
privies  in  estate.  This  doctrine  has  been 
adopted  as  a  rule  of  repose  with  a  view  of 
quieting  titles  and  preventing  litigation." 
In  support  of  which,  again,  many  cases  are 
cited. 

The  practical  location  of  the  boundary  line 
here  in  question  was  fixed  and  established 
by  the  old  fence  Ifaie,  and,  as  such,  was 
acquiesced  in  for  a  long  period  of  years,  anh, 
until  the  alleged  trespass  of  the  defendant, 
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lelther  adjoining  owners  nor  any  of  their 
>redece88ors  in  Interest  ever  claimed  beyond 
t.  If  the  fence  line  was  acquiesced  in  as 
:be  boundary  line,  the  defendant,  as  against 
[>IalntlCr8  predecessors  in  Interest,  could 
aot  lawfully  claim  beyond  it;  and  we  see 
lo  good  reason  why  she  should  be  permitted 
:o  now  claim  beyond  It  as  against  the  plain- 
tiff. The  respondent  further  urges  that  the 
starting  point  of  the  appellant's  land  and 
tbe  respondent's  land  is  the  same.  That  is 
true.  The  starting  point  of  appellant's  land, 
as  described  by  his  deed,  Is  the  southeast 
corner  of  lot  10 ;  respondent's,  the  northeast 
comer  of  lot  11.  But  where  is  that  point? 
The  respondent  asserts,  and  the  trial  court 
beld,  that  the  southeast  corner  of  lot  10 
and  the  northeast  comer  of  lot  11  Is  at  the 
point  as  shown  by  the  resurvey  referred  to. 
Tbe  appellant  asserts,  and  we  agree  with 
blm,  that  the  point  is  as  indicated  by  the 
old  fence  line  which  existed  there  for  many 
years  marking  the  boundary  line  between  the 
tT70  lots  before  and  after  the  ground  was 
laid  off  into  blocks  and  lots,  and  which  was 
recognized  and  acquiesced  in  as  such  bound- 
ary line  by  all  parties  concerned.  Here  the 
language  of  Mr.  Justice  Frick,  in  delivering 
tbe  opinion  of  tbe  court  In  the  case  of 
Holmes  t.  Judge,  31  Utah,  at  page  281,  87 
Pac,  at  page  1014,  is  very  pertinent  He 
there  said:  "In  all  cases  where  the  bound- 
ary is  open,  and  visibly  marked  by  monu- 
ments, fences,  or  buildings,  and  is  knowing- 
ly acquiesced  In  for  a  long  term  of  years, 
tbe  law  will  imply  an  agreement  fixing  the 
boundary  as  located,  and  will  not  permit 
the  parties  or  their  grantees  to  depart  from 
Buch  line." 

The  question  here  is  not  one  of  surplus 
ground,  and  who  is  entitled  to  it,  as  Is  In- 
cidentally argued  by  the  respondent  The 
plaintiff  ptu-chased  of  his  grantor  34.6  feet 
of  ground  situate  In  tbe  southerly  portion 
of  lot  10.  The  description  In  his  deed  reads: 
"Beginning  at  a  point  89.76  feet  west  of  the 
southeast  comer  of  lot  10,  and  running 
thence,  west,  141.5  feet,  to  the  east  line  of 
Grant  avenue;  thence,  north,  84.6  feet; 
thence,  east,  141JS  feet;  thence,  south,  34.6 
feet,  to  the  place  of  beginning."  In  other 
words,  the  south  line  of  the  land  conveyed 
to  him  is  tbe  south  line  of  lot  10.  He  has 
34.6  feet  of  ground  lying  Immediately  to  the 
north  of  the  south  ttonndary  line  of  lot  10. 
He  by  that  deed  of  conveyance  obtained  no 
more.  He  claims  no  more  In  his  complaint 
The  south  line  of  his  land  and  the  south 
line  of  lot  10  being  coextensive,  the  question 
Is:  Where  Is  that  line?  If  it  Is  determin- 
ed to  be  at  the  place  as  shown  by  the  offi- 
cial resurvey  of  the  city,  he  has  a  parcel  of 
land  34.6  feet  by  141.5  feet  lying  immedi- 
ately five  feet  north  of  the  fence.  If,  on 
the  otlier  band,  the  south  line  of  lot  10  Is 


determined  to  be  at  the  place  as  fixed  and 
established  and  as  indicated  by  the  old  fence 
line,  he  has  a  parcel  of  land  34.6  feet  by 
141.5  feet  lying  Immediately  to  the  north  of 
tbe  fence  line.  In  either  case  be  gets  but 
34.6  feet  of  ground,  and  no  more.  Tbe  only 
question  Is,  "Where  Is  the  south  boundary  Hue 
of  the  parcel  which  was  conveyed  to  him 
by  his  grantor?  The  plaintiff  asserts  that  it 
is  the  south  l)oundary  line  of  lot  10.  So 
does  the  defendant  So  reads- the  deed.  But 
the  plaintiff  asserts  that  the  south  boundary 
line  of  the  lot  is  as  indicated  by  the  fence, 
while  the  defendant  asserts  such  boundary 
line  to  be  five  feet  north  of  the  fence  line. 

The  contention  made  by  the  respondent 
that  because  in  the  deed  the  land  purchased 
by  plaintiff  was  described  as  a  part  of  lot 
10,  in  block  10,  "of  South  Ogden  survey  in 
Ogden  City  survey,"  the  plaintiff  purchased 
with  reference  to  that  particular  survey,  and 
hence  the  starting  point  of  the  description 
of  his  land,  the  southeast  comer  of  lot  10, 
must  be  determined  and  taken  to  be  at  the 
point  as  shown  by,  or  according  to,  that  sur- 
vey, regardless  of  old  fence  lines,  or  other 
monuments,  or  expressed  or  implied  agree- 
ments, or  acquiescence,,  of  the  adjoining  land 
owners,  showing  it  and  a  boundary  line  coex- 
tensive therewith  to  be  fixed  and  established 
at  another  place,  was  made  and  refuted  In 
the  case  of  Moyer  v.  Langton,  supra.  The 
pertinent  question  Is  not  where  Is  the  south- 
east comer  of  lot  10  and  the  south  bound- 
ary line  of  tbe  lot  coextensive  therewith,  ac- 
cording to  some  particular  official  survey 
made  by  or  under  the  direction  of  Ogden 
City,  but,  as  between  the  adjoining  landown- 
ers, where  is  that  point  as  It  was  originally 
fixed  and  established  by  an  original  or  pri- 
mary survey,  or  by  a  practical  location  agreed 
upon  or  acquiesced  In  for  a  long  i>eriod  of 
time  by  tbe  persons  Interested.  Upon  the 
undisputed  evidence  it  being  conclusively 
made  to  appear  that,  as  between  the  adjoin- 
ing landowners,  a  practical  boundary  line 
was  agreed  upon,  or  acquiesced  In,  for  a 
long  period  of  time,  and  that  all  persons  In- 
terested occupied  up  and  claimed  to  the 
fence  line,  and  that,  until  the  alleged  tres- 
pass, no  adjoining  claimant  ever  claimed  be- 
yond It,  we  are  of  the  opinion  that  as  be- 
tween such  landowners  the  fence  line  so 
agreed  upon  or  acquiesced  In  became  and 
Is  the  boundary  line  between  such  lots,  and 
that  neither  the  parties  having  so  recog- 
nized and  treated  It,  nor  their  grantees,  may 
now  depart  therefrom  and  claim  beyond  It 

It  follows  that  the  judgment  of  the  court 
below  Is  not  In  harmony  with  such  holding, 
and  hence  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial,  with  costs  to 
appellant    Such  Is  tbe  order. 

FRICK  and  McCARTT,  JJ.,  concur. 
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(87  trtah,  t4») 
liOCHWITZ  et  al.  t.  PINE  TREE  MIN. 
&  MILL.  CO. 

(Sapreme  Court  of  Utah.     April  5,  1910.) 

1.  Corporations  (S  300*)— Officers— Powers 
or  President. 

Under  Comp.  Laws  1907,  f§  315,  324,  pro- 
viding that  the  corporate  powers  of  a  corpora- 
tion shall  be  exercised  by  the  board  of  directors, 
which  shall  not  be  leas  than  3  nor  more  than 
25,  etc.,  the  president  o{  a  corporation  has  or- 
dinarily only  the  powers  of  a  director,  or  such 
as  may  be  directly  conferred  on  him  by  the 
board  of  directors. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec  Dig.  {  300.*] 

2.  Corporations  (8  298*)  —  Officers— Board 
OF  Directors — Quorum. 

Under  Comp.  Laws  1907,  H  315,  324,  pro- 
viding that  the  corporate  powers  of  a  corpora- 
tion shall  be  exercised  by  the  board  of  directors, 
consisting  of  not  less  than  3  nor  more  than  2a, 
and  that  a  majority  of  a  quorum  when  duly 
assembled  may  bind  the  corporation,  a  quorum 
of  the  board  of  directors  must  act  aa  a  unit 
when  discharging  or  authorizing  any  one  to 
execute  corporate  powers. 

[E}d.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  i  298.*] 

3.  Corporations  (J  411*)— Officers- Powers. 

Where  the  president  and  secretary  of  a  cor- 
poration entered  into  an  option  contract  for  the 
sale  of  corporate  property  for  a  fixed  price  pay- 
able in  installments,  pursuant  to  the  authority 
of  the  board  of  directors  to  the  president  and 
secretary  to  contract  for  the  sale  or  the  property 
for  a  specified  price,  the  president  alone  had 
DO  authority  to  extend  the  time  of  the  payment 
of  any  installment;  the  contract  making  tidie 
of  the  essence. 

[E3d.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  f  411.*] 

4.  Vbndob  awd  Pubohasr  a  82*)— Option 
GONTSACra— Modifioatioh— EnxcT. 

Where  an  option  contract  for  the  purchase 
of  property  for  a  fixed  price  payable  in  install- 
ments on  designated  dates,  made  time  of  the 
essence,  an  extension  of  the  time  of  the  payment 
of  the  first  installment  is  a  modification  of  an 
executory  agreement,  and,  In  effect,  the  entering 
Into  a  new  agreement. 

[Ed,  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  CentDig.  {{  138, 139 ;  DecDig.  {  82.*1 

5.  Corporations  ({  426*)— Acts  of  Officers 
—Ratification. 

The  president  and  secretary  of  a  mining 
corporation,  pursuant  to  authority  from  the 
board  of  directors,  made  an  option  contract  for 
the  sale  of  corporate  property  for  a  specified 

Srice  payable  in  installments  on  designated 
ates,  and  made  time  of  the  essence.  The  presi- 
dent alone  extended  the  time  for  the  payment  of 
the  first  installment.  The  secretary  was  inform- 
ed of  the  modification,  and  he  then  wrote  to 
the  president,  who  was  absent  from  the  state, 
inquiring  about  it.  Nothing  further  was  done 
by  any  one  until  the  purchaser  in  the  option 
contract  learned  that  .the  corporation  had  refus- 
ed to  recognize  the  extension  of  time.  Hold, 
that  the  act  of  the  president  was  not  ratified, 
and  the  corporation  was  not  bound  thereby. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  §  42a*] 

6.  Corporations  (§  426*)  —  Ratification  of 
Unauthorized  Act. 

Where  a  corporate  power  is  required  to  be 
exercised  in  a  particular  manner,  a  ratification 


of  an  unauthorized  exercise  of  fhe  power  mnst 
be  effected  in  such  manner. 

[Ed.  Note. — For  other  cases,  see  Corporation*. 
Dec.  Dig.   I  42C.*] 

Appeal  from  District  Court,  Third  District ; 
Geo.  G.  Armstrong,  Judge. 

Action  by  Adolpb  Lochwitz  and  another 
against  the  Pine  Tree  Mining  &  Milling  Com- 
pany. From  a  judgment  for  defendant,  plain- 
tiffs appeal.    Affirmed. 

Allan  T.  Sanford,  for  appellants.  Smith  & 
Price,  for  respondent 

FRICK,  J.  The  appellants  brought  this  ac- 
tion against  the  respondent,  a  corporation,  to 
recover  damages  for  an  alleged  breach  of  con- 
tract In  February,  1807,  appellants  and  re- 
spondent entered  Into  a  contract  whereby  It 
was  agreed  that  appellants  should  take  pos- 
session of  respondent's  mine  and  develop  cer- 
tain specified  portions  thereof  by  working  a 
certain  number  of  men  for  a  specified  time. 
For  all  ores  mined  and  sold  appellants  were 
to  allow  re8i)ondent  a  certain  per  cent.,  de- 
nominated "royalty."  As  a  part  of  the  fore- 
going agreement,  appellants  were  also  given 
an  option  to  purchase  respondent's  mine  at 
the  agreed  price  of  $75,000,  payable  as  fol- 
lows: $25,000  on  or  before  the  Ist  day  of 
September,  1907,  and  $50,000  on  or  before  the 
Ist  day  of  December  following.  Time  was 
made  of  the  essence,  and  In  case  the  $25,000 
payment  was  not  made  at  the  time  specified, 
or  within  Ave  days  thereafter,  appeHants,  by 
the  terms  of  the  contract,  were  to  forfeit  all 
rights  thereunder,  including  the  right  or  op- 
tion to  purchase.  Appellants,  In  effect,  allege 
ed  in  their  complaint  that  in  June,  1907,  the 
option  agreement  aforesaid  was  modified  by 
the  president  of  respondent  by  extending  th« 
time  of  making  the  first  payment;  that  re- 
spondent, after  granting  said  extension,  re- 
fused to  comply  with  the  contract  as  modi- 
fled,  excluding  appellants  from  the  mine,  pre- 
venting them  from  marketing  certain  ores 
which  they  had  developed  and  which  was  of 
great  value,  forfeiting  their  rights  under  the 
option  contract,  and  thus  commlttbig  the  al- 
leged breach.  The  respondent.  In  its  answer, 
denied  that  the  contract  was  modified  as  al- 
leged, and,  further,  aflSrmatively  averred  that. 
If  the  president  of  respondent  did  make  the 
alleged  modification,  he  did  so  without  au- 
thority, and  hence  the  modification,  if  made, 
was  not  binding  on  the  corporation. 

As  we  view  the  case,  the  questions  for  de- 
termination are:  (1)  Was  the  contract  modi- 
fled  by  the  president  of  respondent  and  as 
contended  by  appellants?  (2)  If  so,  did  the 
president  act  by  virtue  of  authority  so  as  to 
bind  respondent?  And  (3)  if  the  president 
acted  without  authority,  was  his  act  there- 
after ratified  so  as  to  bind  respondent?  We 
shall,  therefore,  confine  ourselves  to  a  state- 
ment of  the  facts  relating  to  the  foregoing 
propositions. 


•For  other  cases  see  same  topic  and  section  NUMBER  lu  Dec.  &  Am.  Digi.  1907  to  date,  ft  Repoiter  Indexea 
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The  evidence  addaeed  at  the  trial  In  sup- 
port of  the  first  proposition  is  as  follows: 
One  of  the  appellants,  In  stating  what  the 
president  of  respondent,  in  granting  the  ex- 
tension of  time,  said,  testified  as  follows: 
"Well,  he  said,  'I  will  extend  you  the  $25,000 
payment,  the  first  payment,  to  the  last,  so 
when  it  comes  due,  the  last  payment,  you  will 
have  to  pay  $75,000.'  •  •  *  He  said,  'Yes, 
by  the  way,  it  might  be  such  a  thing  that 
ought  to  be  made  in  writing.'  I  said:  'Mr. 
Savage,  I  am  no  attorney.  •  •  ♦  If  there 
Is  any  writing  to  be  done,  you  are  the  presi- 
dent. You  and  the  secretary  have  the  papers 
fixed  up.'  •  ♦  •  So  just  before  he  went 
away  I  said:  'Now,  Mr.  Savage,  we  are  both 
old  people.  Something  may  happen  to  one; 
sometlilng  may  happen  to  the  other.  I  don't 
want  to  hurt  you,  and  I  am  sure  you  don't 
want  to  hurt  me.'  *  *  *  I  said,  'Won't  you 
tell  your  secretary  about  the  extension,  and 
please  go  to  my  attorney,  Mr.  Henry  C.  Lund, 
and  tell  him  also  that  you  have  extended  the 
time  of  the  $25,000  payment  for  90  days  long- 
er?' He  said,  'I  will  do  it.'  We  parted." 
This  witness  said  that  he  did  not  ask  for  the 
extension;  that  he  "didn't  have  gall  enough 
to  ask  him  (the  president)  for  It."  The  exten- 
sion was  thus  granted  voluntarily  by  the  pres- 
ident 

The  "last  payment"  mentioned  in  the  fore- 
going statement  referred  to  the  $50,000  pay- 
ment due  on  or  before  December  1, 1907.  The 
effect  of  the  extension  would  thus  Iiave  made 
both  payments  due  at  the  same  time  and  on 
the  date  last  mentioned,  and  would,  as  appel- 
lants contend,  have  given  them  three  months 
longer  possession  of  the  mine.  Appellants 
did  not  obtain  the  record  of  the  proceedings 
of  respondent's  board  of  directors  showing 
the  authority  for  entering  into  either  the  orig- 
inal option  agreement  or  the  alleged  modifica- 
tion thereof.  They,  however,  called  the  pres- 
ident of  respondent  as  a  witness  for  the  pur- 
pose of  showing  his  authority  to  act,  and  his 
testimony.  In  substance.  Is  that  there  was  a 
meeting  of  the  board  of  directors  at  which 
the  authority  to  enter  into  the  original  agree- 
ment was  by  a  resolution  duly  passed  confer- 
red upon  the  witness  and  the  secretary  of  the 
company,  Mr.  Price;  that  In  the  resolution 
appellants  were  mentioned  as  the  parties 
with  whom  the  president  and  the  secretary 
might  enter  into  a  contract,  but  nothing  was 
mentioned  in  the  resolution  with  regard  to 
the  terms  of  sale  except  that  the  considera- 
tion was  to  be  $73,000;  that  the  terms  were 
not  set  forth  in  the  resolution  because  it  was 
not  then  known  what  terms  the  president  and 
secretary  would  be  able  to  obtain,  and  hence 
the  matter  of  terms  was  left  for  them  to 
agree  upon;  that  there  never  was  a  meeting 
of  the  board  of  directors  at  which  the  modi- 
fication of  the  contract  was  either  discussed 
or  passed  on;  that  the  board  of  directors  con- 
ferred no  authority  upon  the  witness  except 
what  was  contained  In  the  resolution  afore- 
said. 


The  evidence  of  ratification,  In  effect.  Is 
that  some  time  early  in  July  one  of  the  ap- 
pellants went  to  the  office  of  Mr.  Price,  the 
secretary  of  respondent,  to  pay  him  respond- 
ent's share  of  the  proceeds  derived  from  the 
sale  of  ore  taken  from  the  mine  under  the 
contract;  that  at  that  time  the  witness  in- 
formed Mr.  Price  that  the  president  of  re- 
spondent had  granted  an  extension  of  90  days' 
time,  and  Mr.  Price  said  he  knew  nothing 
about  it  The  witness  then  repeats  what  he 
told  Mr.  Price,  as  follows:  "I  said,  'Strange! 
Mr.  Savage  (the  president)  was  out  there  (at 
the  mine)  a  month  ago,  and  he  volunteered  to 
give  me  that  (the  extension)  without  even 
asking  for  It.  *  •  *  Be  kind  enough  to 
look  into  It  and  find  out'  Something  like 
that  I  said,  and  he  (Mr.  Price)  said  he  would." 

Nothing  more  appears  to  have  been  done  or 
said  about  the  alleged  ratification  UDtil  Au- 
gust 29,  1907,  about  two  days  before  the  first 
payment  was  due  by  the  terms  of  the  orig- 
inal contract  About  this  time  appellants 
sold  and  transferred  their  interest  in  the  op- 
tion contract  to  one  Scheuck  upon  the  repre- 
sentation by  them  that  they  had  obtained  an 
extension  of  90  days  In  which  to  make  the 
first  payment.  One  of  the  appellants  again 
went  to  see  Mr.  Price,  the  secretary,  to  in- 
form him  that  they  bad  sold  their  Interest  in 
the  option  contract  The  question  then  came 
up  about  the  payments,  and  the  witness  again 
claimed  that  an  extension  of  time  had  been 
granted  by  Mr.  Savage,  the  president  of  re- 
spondent Mr.  Price  again  said  that  he  knew 
nothing  about  It  Mr.  Price,  then,  in  the  pres- 
ence of  the  witness,  dictated  a  letter  to  Mr. 
Savage,  the  president  who  was,  and  for  some- 
time prior  thereto  had  been,  absent  from  the 
state  of  Utah;  and,  as  the  witness  says,  Mr. 
Price  did  this  to  "find  out  something  about 
It"  The  witness.  In  relating  what  he  said 
to  Mr.  Price  at  that  time,  proceeds  as  fol- 
lows: "I  said:  'You  can  do  whatever  you- 
please.  You  can't  fool  me  with  nothing.  I 
know  all  about  it.'"  With  respect  to  what 
Mr.  Price  wrote  to  Mr.  Savage,  the  witness 
says:  "As  near  as  I  can  remember,  he  said, 
'Mr.  Lochwltz  (the  witness)  Is  claiming  an 
extension,  and.  If  so,  I  do  not  know  anything 
about  it'  Or  at  least  he  didn't  know  any- 
thing about  it  *  *  •  He  said,  'I  am  going 
to  send  that  letter  to-day,  and  we  are  going 
to  get  back  the  answer  from  Mr.  Savage  in 
about  four  or  five  days.' "  Counsel  for  ap- 
pellant then  asked  the  witness:  "Calling 
your  attention  to  the  dictation  of  that  letter, 
was  there  anything  said  with  reference  to  Mr. 
Savage  letting  him  know  whether  he  had 
made  such  an  extension?"  The  witness  an- 
swered: "Yes,  sir;  he  said  to  let  him  know." 
The  witness  further  said  that  he  heard  no 
more  about  the  matter  until  he  learned  that 
respondent  had  entered  into  a  contract  with 
some  one  else  and  had  refused  to  recognize 
the  extension  of  time. 

XTpon  substantially  the  foregoing  evidence, 
the  court,  upon  respondent's  motion,  granted 
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a  nonsuit;  and  In  making  the  ruling  the  court 
said,  "No  authority  is  shown  for  the  making 
■  of  the  extension."  Counsel  for  appellants 
strenuously  insists  that  In  view  of  the  evi- 
dence the  president  of  respondent  had  the  au- 
thority as  a  matter  of  law  to  grant  an  exten- 
sion; that  he  granted  lt>;  and  that,  if  the 
evidence  failed  to  show  authority  on  the  part 
of  the  president  to  grant  an  extension,  the  re- 
spondent is,  nevertheless,  bound,  because  the 
president's  act  was  ratified  by  the  secretary 
of  the  company.  Are  these  contentions  sound  ? 
The  power  of  corporate  officers  or  directors 
to  act  as  the  agent  of  the  corporation  may  be 
affected  in  three  ways:  (1)  By  the  statutes 
of  th^  state  in  which  the  corporation  is  creat- 
ed; (2)  by  the  articles  of  incorporation;  and 
(3)  by  the  by-laws  of  the  corporation.  If  not 
so  regulated,  the  exercise  of  the  corporate 
powers  are  controlled  by  the  common  law. 
In  this  state,  by  virtue  of  section  324,  Comp. 
Laws  1907,  "the  corporate  powers  of  a  corpo- 
ration shall  be  exercised  by  the  board  of  di- 
rectors." By  the  same  section  it  is  provided 
that.  If  the  number  of  directors  constituting 
a  quorum  is  not  fixed  by  the  articles  of  incor- 
poration, a  majority  of  the  board  of  directors 
shall  constitute  a  quorum,  a  majority  of 
whom,  when  duly  assembled,  may  bind  the 
corporation  'by  their  acts.  Section  315,  among 
other  things,  provides  that  the  board  of  di- 
rectors of  any  corporation  shall  not  be  less 
than  3  nor  more  than  25,  and  a  quorum  shall 
not  be  less  than  one-fourth  of  the  whole  num- 
ber of  directors.  Under  our  statute,  there- 
fore^ the  president,  as  such,  of  a  corporation, 
has  ordinarily  only  .the  powers  of  a  director, 
or  such  as  may  l>e  directly  conferred  upon 
blm  by  the  board  of  directors.  Again,  under 
statutes  similar  to  ours,  a  quorum  of  the 
board  of  directors  must  act  as  a  unit  when 
discharging  or  when  anthorlzing  any  one  to 
execute  corporate  powers.  4  Thompson  on 
Corps.  4619;  10  Cyc.  775.  The  rule  is  well 
and  tersely  stated  In  Cyc.  In  the  following 
language:  "The  board  of  directors  to  whom 
the  authority  to  bind  the  corporation  is  com- 
mitted is  not  the  individual  directors  scatter- 
ed here  and  there,  whose  assent  to  a  given 
act  may  be  collected  by  a  diligent  canvasser, 
but  It  is  the  board  sitting  and  consulting  to- 
gether in  a  body.  Individual  directors,  or 
any  number  of  them  less  than  a  quorum,  have 
no  authority  as  directors  to  bind  the  corpora- 
tion. And  this  is  equally  the  rule,  although 
the  director  who  assumes  to  do  so  may  own 
a  majority  of  the  shares." 

Nothing  is  made  to  appear  from  the  record 
with  respect  to  how  many  directors  constitute 
the  t)oard  of  respondent.  All  that  does  Ap- 
pear is  that  there  were  at  least  four  directors 
chosen  at  some  time.  Nor  does  it  appear 
bow  many  of  the  board  constitute  a  quorum. 
As  we  have  seen,  it  does  appear,  how- 
ever, that  the  directors  held  a  meeting  at 
which  they  authorized  the  president  and  sec- 
retary of  respondent  to  enter  into  the  origi- 
nal option  contract  with  appellants,  and  that 


the  board  took  no  further  action  upon  that 
subject  The  evidence  is  also  beyond  dispute 
that  the  president  alone  volunteered  to  grant 
appellants  the  alleged  extension..  This  waa 
therefore  an  attempted  modification  of  an  ex- 
isting executory  agreement.  In  legal  effect 
it  was  entering  into  a  new  agreement  Ap- 
plying the  law  to  the  undisputed  facts,  if 
we  assume  that  what  the  president  did 
amounted  to  an  extension  of  time  in  fact, 
yet  we  think  it  is  clear  that  as  a  matter  of 
law  such  an  extension  was  not  binding  upon 
the  respondent  because  the  president  was 
legally  powerless  to  grant  it  But  counsel 
for  appellant  seriously  contends  that  the  acts 
of  the  president  were  ratified  and  thus  lie- 
came  binding  on  the  corporation.  We  have 
set  forth  the  effect  of  all  the  evidence  upon 
the  question  of  ratification.  We  are  of  the 
opinion  that  as  a  matter  of  law  it  falls  far 
short  of  establishing  any  of  the  elements  of 
a  ratification  of  an  executory  contract  or 
agreement.  As  we  have  pointed  out,  under 
our  statute  the  powers  of  the  corporation 
must  be  exercised  by  a  quorum  of  the  board 
of  directors  when  assembled  as  a  body.  The 
president  therefore,  could  not  make  a  bind- 
ing contract  nor  modify  an  existing  one  un- 
less authorized  to  do  so  by  such  a  quorum. 
In  the  resolution  testified  to  by  the  president 
it  required  the  joint  act  of  the  president  and 
the  secretary  to  make  a  binding  contract 
This  they  did  by  entering  into  the  original 
option  agreement  Nothing  is  made  to  ap- 
pear from  which  it  could  be  inferred  that  the 
president  and  the  secretary  could  enter  into 
more  than  one  agreement  with  appellants. 
But  assuming  that  the  powers  of  the  presi- 
dent and  secretary  were  not  exhausted  when 
they  had  executed  the  original  option  con- 
tract, yet  the  modification  or  new  agreement 
was  not  made  by  the  president  and  secretary, 
but  was  made  by  the  president  alone.  The 
resolution  of  authority  gave  him  so  power 
to  act  alone.  His  individual  act  was,  there- 
fore, of  no  binding  force  or  effect  upon  re- 
spondent Did  the  secretary  ratify  the  act 
of  the  president?  Did  he  have  the  power  to 
do  so  without  acting  jointly  with  the  presi- 
dent? The  general  rule  that  where  a  corpo- 
rate power  is  required  to  be  exercised  in  a 
particular  manner,  a  ratification  of  an  unau- 
thorized exercise  of  such  power  must  In  or- 
der to  bind  the  corporation,  be  effected  in  the 
same  manner  that  is  required  of  the  exercise 
of  the  original  power.  In  3  CI.  &  Marsh, 
on  Private  Corps,  the  rule  is  admirably 
stated,  at  page  2190,  in  the  following  words: 
"If  it  Is  necessary  that  authority  to  do  a 
particular  act  or  enter  Into  a  particular  con- 
tract shall  be  given  in  a  certain  mode,  either 
by  reason  of  a  mandatory  charter  or  statu- 
tory provision,  or  by  reason  of  the  common- 
law  rule,  ratification  of  such  act  or  contract 
must  be  In  the  prescribed  form  or  mode. 
The  ratification  of  an  act  done  by  one  as- 
suming to  be  an  agent,  relates  back,  and  is 
equivalent  to  prior  authority.    •   •   •    When, 
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therefore,   the   adoption   of    any  particular 
form  or  mode  Is  necessary  to  confer  the  au- 
ttiorlty  In  the  first  instance,  tliere  can  be  no 
valid  ratification  except  In  the  same  manner.' 
Thus,  If  a  corporation  can  only  authorize  a 
particular  act  or  contract  by  a  power  under 
seal,  or  by  formal  vote,  ratification  of  such 
an  act  or  contract  must  be  under  seal  or  by 
a  formal  vote,  as  the  case  may  be."    Despatch 
I.lne,  etc.,  v.  Bellamy,  etc.,  Co.,  12  N.  H.  203, 
37  Am.  Dec.  203;   Blood  v.  La  Serena,  etc., 
Co.,  113  Cal.  221,  41  Pac.  1017,  45  Pac.  232. 
Neither  the  facts  nor  the  law,  therefore, 
\N'arrant  the  conclusion  that  there  was  any 
intention  or  effort  to  formally  ratify  the  act 
of   the  president  in  modifying  the  original 
agreement.     Is  the  evidence  such  as  would 
warrant  a  Jury  to  find  that  Mr.  Price,  as  the 
secretary  of  the  company,  ever  manifested 
an  intention  to  or  did  ratify  the  president's 
act?    We  thinli  not.    All  that  there  is  In  the 
evidence  Is  that  Mr.  Price  was  Informed  by 
one  of  the  appellants  that  the  president  had 
modified  the  contract  by  granting  an  exten- 
sion of  time  in  which  to  make  the  first  pay- 
ment   Whether  any  other  provision  of  the 
contract  was  modified,  or  whether  all  other 
provisions  were  to  remain  in  force  notwith- 
standing the  alleged  modification.  It  seems, 
no  one  knew.    In  view  of  the  nature  of  the 
contract   and    its    numerous   provisions    to 
merely  Inform  Mr.  Price  that  the  time  of 
making  the  first  payiAent  had  been  extended, 
it  was  hardly  sufficient  to  enable  him  to  act 
Intelligently  If  he  felt  disposed  to  do  so  with 
respect  to  ratifying  the  president's  alleged 
modification  of  the  original  contract    Price 
therefore  acted  as  any  prudent  man  would 
have    done   under    the    circumstances.      He 
wanted  to  know  what  the  president  had  done, 
and  this  it  was  not  only  his  duty  to  ascer- 
tain, but  we  think,  clearly  was  his  privilege 
before  he  was  required  to  act.    In  view  that 
the  president  was  absent  from  the  state  of 
Utah  when  Mr.  Price  was  told  of  the  exten- 
sion of  time.  It  seems  he  did  not  communi- 
cate with  the  president,  and,  when  the  time 
arrived  for  the  appellants  to  make  the  first 
paymentr  Mr.  Price  still  Insisted  that  he  had 
no  knowledge  with  regard  to  the  alleged  ex- 
tension of  time,  and,  in  the  presence  of  one 
of  the  appellants,  dictated  a  letter  to  the 
president,   who  was   still   absent  from   the 
state,  to  ascertain  from  him  the  facts  with 
regard  to  the  alleged   modification  of  the 


original  option  agreement  If  there  is  the 
slightest  evidence  of  an  intention  to  ratify  or 
of  a  ratification  of  the  president's  act  In 
granting  the  extension  of  time  by  Mr.  Price, 
we  fall  to  see  It.  Merely  Informing  Mr.  Price 
that  the  president  had  modified  the  contract 
was,  under  the  circumstances,  and  In  view  of 
the  nature  of  the  contract,  not  enough  to  re- 
quire him  to  act  either  one  way  or  the  other. 
If  It  be  the  law  that  If  one  director  enters 
into  an  unauthorized  contract,  the  corpora- 
tion Is  bound  because  one  or  more  of  the 
other  directors  were  informed  of  what  the 
first  director  had  done,  then  an  easy  way 
has  been  discovered  by  wjilch  corporate  con- 
tracts and  obligations  may  be  either  created 
or  modified  to  the  detriment.  If  not  ruin,  of 
both  the  corporation  and  the  Innocent  stock- 
holders. Such  iB  not  the  law.  There  are  cir- 
cumstances under  which  notice  to  a  single  di- 
rector, or  to  individual  directors,  or  to  an 
officer,  or  particular  agent  of  the  corporation, 
may  be  notice  to  the  corporation  Itself,  and 
In  this  connection  it  may  be  that  under  pecu- 
liar circumstances  the  corporation  would  be 
held  to  have  notice  of  the  unauthorized  act 
or  contract  so  as  to  require  It  to  take  some 
timely  action  with  regard  to  It,  and  In  case 
it  failed  to  do  so  It  might  be  sufficient  to  es- 
top It  from  afterwards  repudiating  the  unau- 
thorized act  or  contract  This  rul^  however, 
can  have  no  application  to  facts  and  circum- 
stances such  as  are  disclosed  by  the  evidence 
In  this  record.  4  Thompson  on  Corps.  H 
5221,  5307 ;  3  CI.  4  Marsh,  on  Corps.  §  71& 
This  doctrine  Is  well  Illustrated  and  applied 
in  First  Nat.  Bank  v.  Drake,  29  Kan.  311,  44 
Am.  Rep.  646,  where  will  be  found  a  very  In- 
teresting and  instructive  discussion  upon  the 
subject  by  Mr.  Justice  Brewer. 

In-  view  of  the  whole  evidence,  no  Jury 
would  have  been  authorized  to  find  that  there 
had  been  either  a  formal  ratification  of  the 
president's  act  In  granting  the  extension  of 
time,  nor  that  the  respondent  was  estopped 
from  ignoring  the  alleged  extension  of  time 
by  reason  of  anything  that  Mr.  Price  did  or 
omitted  to  do.  The  court,  therefore,  did  not 
err  In  granting  the  motion  for  a  nonsuit  In 
view  of  this  conclusion,  the  other  matters  dis- 
cussed by  counsel  become  immaterial. 

The  judgment  is,  therefore,  affirmed,  with 
costs  to  respondent. 

STRAUP,  a  X.  and  McCARTY,  J.,  concur. 
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SALT   LAKE  INVESTMENT  CO.   v.  FOX. 

(Supreme  Court  of  Utah.     March  25,  1910.) 

1.  Quieting  Title  (8  52*)— Findinqs-Judg- 

IlENT. 

In  a  suit  to  quiet  title,  the  court  found  that 
defendant  was  the  owner  in  fee,  subject  to  the 
interest  and  claim  of  plaintiff  by  virtue  of  the 
payment  of  taxes  for  certain  years,  no  finding 
was  made  that  the  property  was  sold  or  pur- 
chased for  taxes,  and  there  was  no  evidence  that 
plaintiff  obtained  anj?  interesst  save  an  equita- 
ble lien  for  taxes  paid.  Held,  that  a  judgment 
vesting  title  in  plaintiff  unless  defendant  pay 
to  him  the  amount  expended  by  plaintiff  in  pay- 
ment of  taxes  within  a  si>ecified  time  was  not 
vrarranted,  but  should  have  been  that  on  de- 
fendant's default  to  pay  the  taxes  the  property 
should  be  sold  and  the  proceeds  applied  to  plain- 
tiff's claim,  any  surplus  to  be  paid  to  defendant. 
[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Dec.  Dig.  §  52.*] 

2.  Trial  (§  396*)— Issues— Findings. 

In  a  suit  to  quiet  title,  plaintiff  alleged  that 
he  was  the  owner  and  entitled  to  the  land  in 
question,  and  prayed  that  his  title  be  quieted. 
Defendant  denied  plaintiff's  ownership,  allei;ed 
ownership  in  himself,  and  prated  that  his  title 
be  quietwl.  Held,  that  a  finding  that  plaintiff 
had  paid  taxes  on  the  land  which  belonged  to 
defendant,  and  that  plaintiff  was  entitled  to 
an  equitable  lien  therefor,  was  not  without  the 
issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  i  396w»] 

3.  APPEAt    AND    Ebsor    (|   173*)— Pbesenta- 
TION  OF  QUESTIOHS  BeLOW. 

In  a  suit  to  quiet  title  by  one  who  had 
paid  taxes  on  the  land,  a  claim  that  plaintiff 
should,  if  given  a  lien  for  taxes  paid,  be  charged 
with  rents  and  profits  derived  from  the  property, 
could  not  be  made  for  the  first  time  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
flrror,  Dec.  Dig.  §  173.*] 

Appeal  from  District  Cotirt,  Third  District; 
M.  L.  Ritchie,  Judge. 

Action  by  the  Salt  Lake  Investment  Com- 
pany against  Jesse  M.  Fox.  From  a  judg- 
ment In  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

Gatrell  &  Johnson,  for  appellant.  Patter- 
son &  Moyer,  for  respondent. 

STRAUP,  C.  J.  This  Is  an  action  to  quiet 
title.  The  plaintiff  alleged  that  it  was  the 
owner,  in  possession,  and  entitled  to  the  pos- 
session of  the  land  in  question;  that  the 
defendant  claimed  an  interest  therein  ad- 
verse to  the  plaintiff,  and  that  he  be  required 
to  set  It  forth,  and  that  It  be  adjudged  that 
it  is  unfounded,  and  that  the  title  to  the 
property  be  quieted  in  the  plaintiff.  The  de- 
fendant denied  plaintiff's  ownership  and  right 
of  possession,  alleged  ownership  and  right  of 
possession  in  himself,  and  prayed  that  the  ti- 
tle be  quieted  in  him.  The  court  found  that 
the  defendant,  subject  to  the  interest  and 
claim  of  the  plaintiff  "by  virtue  of  the  pay- 
ment of  taxes  from  1895  to  1906,"  amounting 
to  $278.13,  including  interest,  was  the  owner 
in  fee  and  entitled  to  the  possession  of  the 
property.    It  was  further  found  by  the  court, 


that,  after  the  trial  and  submission  of  the 
case,  the  court  made  an  order  that  a  decree 
be  entered  quieting  the  title  in  the  defend- 
ant upon  the  condition  that  he,  within  30 
days  after  notice  of  the  entry  of  the  order, 
pay  to  the  plaintiff  the  sum  of  $278.13,  and 
that  the  defendant  failed  and  refused- to  pay 
the  same.  As  conclusions  of  law  the  court 
held  that  the  defendant,  prior  to  the  making 
of  the  order,  "was  the  owner  of  and  entitled 
to  the  possession  of  the  property,"  and  "was 
entitled  to  a  decree  against  the  plaintiff 
quieting  the  title  in  the  defendant"  subject 
to  the  claim  of  the  plaintiff  for  the  repay- 
ment of  taxes,  and  upon  the  condition  that 
the  defendant  repay  the  taxes  to  the  plaintiff 
as  specified  in  the  findings.  The  court  fur- 
ther held  "that  by  reason  of  the  failure  of 
the  d^endant  to  pay  the  said  sum  of  $278.13 
the  plaintiff  has  become  entitled  to  a  decree 
vesting  in  it  the  title  to  said  premises,  and 
that  such  decree  Is  in  the  nature  of  a  fore- 
closure of  the  equitable  lien  of  the  plaintiff 
on  said  real  estate  and  sale  thereof  because 
of  said  default;  that  the  defendant  Is  enti- 
tled to  the  benefit  of  an  equitable  applica- 
tlon,  as  nearly  as  may  be,  of  the  provisions 
of  the  statutes  relating  to  the  redemption  of 
real  estate  sold  upon  execution,  to  his  rights 
herein,  and  therefore  to  the  right  to  redeem 
said  real  estate  upon  the  payment  within  six 
months  after  legal  service  of  a  copy  of  the 
decree  herein  of  said  4am  of  $278.13,  witb 
Interest  at  the  rate  of  6  per  cent,  per  annum 
from  the  date  of  the  service  of  a  copy  of 
such  decree,  and  with  any  other  lawful 
charges  that  may  accrue  by  virtue  of  the  pro- 
visions of  section  3262  of  the  Compiled  Laws 
of  Utah  of  1907."  A  decree  or  Judgment  was 
entered  by  the  court  that  the  plaintiff  "have 
judgment  as  prayed  for  In  its  complaint 
against  the  defendant-  quieting  the  title  of 
the  said  plaintiff,  to  all  of  the  property  de- 
scribed in  its  complaint,  against  all  claims,, 
pretensions,  or  demands  of  the  said  defend- 
ant,  *  •  *  on  condition,  however,  that  If 
the  defendant  shall  pay  or  cause  to  be  paid 
within  six  months  after  service  or  notice  of 
the  entry  of  the  decree  the  sum  of  $278.13^ 
with  interest  thereon,  •  *  *  then,  upon 
such  payment,  the  defendant  will  be  enti- 
tled to  a  decree  of  this  court  that  he  is  the 
owner  of  and  entitled  to  the  possession  of  the 
property  hereinafter  described,  and  quieting 
his  said  title  thereto  against  all  claims  what- 
soever of  the  plaintiff,  but  that  if  the  pay- 
ment of  said  sum  or  sums  be  not  paid  as 
herein  provided,  then  the  defendant  shall 
stand  barred  and  foreclosed  of  any  and  all 
Interest  whatsoever  in  said  property."  From 
the  Judgment  so  entered,  the  defendant  has 
prosecuted  this  appeal. 

We  are  of  the  opinion  that  the  Judgment  Is 
not  responsive  to,  and  is  not  supported  by, 
the  findings.  The  Judgment  was  evidently 
entered,  and  is  defended,  on  the  theory  that. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1M7  to  date,  &  Reporter  Indeze* 
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In  equity,  the  defendant  was  not  entitled  to 
the  relief  quieting  the  title  of  the  property 
In  him  until  he  himself  did  equity  by  paying 
the  taxes,  together  with  legal  interest.  Con- 
ceding that  the  court,  under  circumstances, 
could  properly  so  hare  withheld  such  relief 
from  the  defendant,  yet,  upon  the  findings, 
'we  find  no  basis  for  a  Judgment  In  favor  of 
the  plaintiff  qnleting  the  title  of  the  proper- 
ty In  It.  No  finding  Is  made  by  the  court 
ebowiug  that  the  plaintiff  had  title,  or  right 
of  possession,  or  that  It  bad  acquired  or  held 
any  right,  title,  or  Interest  In  or  to  the  prop- 
erty, except  that  It  paid  the  taxes  from  1895 
to  190C,  and  that  such  payments  by  plaintiff 
"tended  to  preserve  the  property  for  the  de- 
f  endanL"  No  finding  Is  made  that  the  prop- 
erty w^as  sold  or  purchased  for  nonpayment 
of  taxes,  or  that  any  certificate  of  sale  or  tax 
deed  was  held  by  plaintiff  or  was  Issued,  or 
that  the  plaintiff  otherwise  obtained  or  ac- 
quired any  title  to,  or  estate  In,  the  prpperty, 
or  any  right  to  possess  It  To  the  contrary, 
the  court  expressly  found  "that  the  plaintiff 
has  no  other  right,  title,  estate,  or  Interest 
In,  or  claim  to  the  property  in  question  than 
that  set  forth  In  these  findings  growing  out 
of  the  payment  of  the  taxes  aforesaid."  Not- 
vrlthstanding  such  findings,  the  court  never- 
theless entered  a  decree  that.  If  the  defend- 
ant failed  to  repay  the  amount  of  the  taxes 
within  six  months,  "the  title  of  the  property 
should  be  quieted  In  the  plaintiff  against  all 
claims  and  demands  of  the  defendant,"  and 
that  the  defendant  be  barred  and  foreclosed 
of  any  and  all  Interest  whatsoever  In  and  to 
the  property.  There  Is,  therefore,  no  finding 
to  support  the  Judgment  that  the  plaintiff  is 
the  owner  or  entitled  to  the  possession  of 
the  property,  or  to  a  "judgment  as  prayed 
for  In  Its  complaint"  quieting  the  title  In  It- 
self and  decreeing  that  the  defendant  has 
no  Interest  or  estate  therein.  Neither  do  we 
find  anything  In  the  evidence  to  Justify  a 
finding  that  the  plaintiff  had  obtained  any 
such  title,  or  right  of  possession,  or  other  In- 
terest, except,  as  found  by  the  court,  an  equi- 
table lien  for  taxes  paid.  Now,  assuming 
that  the  court,  on  equitable  principles,  could 
have  refused  to  declare  the  defendant  vested 
with  fee-simple  title  as  against  plaintiff's 
claim  or  lien,  until  the  defendant  repaid  the 
taxes,  still,  there  being  no  finding  and  no  evi- 
dence to  show  that  the  plaintiff  had  title  or 
was  the  owner  or  entitled  to  the  possession 
of  the  property,  and  It  being  found  and  shown 
by  the  evidence  that  It  had  no  Interest  In  or 
to  the  property  except  an  equitable  Hen  for 
the  payment  of  the  taxes,  the  court  was  not 
Justified  In  rendering  a  Judgment  that  it  be- 
came the  owner  and  was  entitled  to  the  pos- 
session of  the  property  upon  the  defendant's 
mere  default  to  pay  the  taxes  as  required  by 


the  court  The  court  could  not  thus  divest 
the  defendant  of  the  fee-simple  title  found 
to  be  In  him,  and  vest  the  plaintiff  with  title 
found  not  to  be  In  It  Under  the  circumstan- 
ces, and  in  view  of  the  findings,  we  think  the 
Judgment  which  ought  to  have  been  entered 
by  the  court  Is  that  the  defendant  Is  the 
owner  of  the  property  subject  to  plaintiffs 
claim,  and  that  upon  the  defendant's  default 
to  pay  the  taxes  and  discharge  the  lien  a? 
required  by  the  court  to  order  the  property 
sold  under  the  direction  of  the  court,  and 
the  proceeds  of  sale  applied  In  payment  of 
plaintiff's  claim,  and  the  surplus.  If  any, 
yielded  to  the  defendant 

We  think  that  the  contention  made  by  the 
appellant  that  the  court's  findings  In  respect 
of  the  plaintiffs  payment  of  taxes,  and  de- 
claring it  entitled  to  an  equitable  lien  there- 
for on  the  property,  were  not  within  the  is- 
sues. Is  not  well  founded.  Nor,  In  view  of 
the  record.  Is  the  further  claim  tenable, 
which  is  made  by  the  appellant,  that  If  the 
plaintiff  be  given  a  lien  for  the  payment  of 
the  taxes  It  ought  to  be  charged  with  the 
reasonable  rents  and  profits  derived  by  It 
from  the  property.  Such  a  claim  Is  urged 
for  the  first  time  In  this  court  No  such  Is- 
sue was  tendered,  and  no  such  claim  was 
made  in  the  court  below.  It  Is  not  shown 
what  the  rents  and  profits  were,  nor  was 
there  any  evidence  offered  or  Introduced  on 
such  a  subject  This  case  has  been  tried 
twice,  and  has  twice  been  here  on  appeal. 
We  see  no  merit  to  this  appeal,  except  the 
question  relating  to  the  form  of  the  Judg- 
ment as  rendered  and  entered.  We  think  this 
litigation  ought  to  end,  and  see  no  good 
purpose  In  remanding  the  case  for  a  new 
trial.  It  is  therefore  adjudged  by  this  court 
that  the  Judgment  of  the  court  below  as  en- 
tered be  set  aside,  and  the  case  remanded  to 
the  trial  court  with  directions  to  enter  a 
Judgment  that  the  defendant  is  the  owner 
and  entitled  to  the  possession  of  the  property 
subject  to  plalntlfTs  lien  for  the  payment 
of  the  taxes  amounting  to  $278.13,  together 
with  accrued  Interest  and  costs,  that  the  de- 
fendant be  required  to  pay  the  same  to  the 
plaintiff,  or  to  the  clerk  of  the  district  court 
for  Its  use,  within  30  days  after  the  entry  of 
such  Judgment  and  In  default  thereof  the 
property  be  sold  under  the  order  and  direc- 
tion of  the  court,  and  the  proceeds  of  sale 
applied,  first  to  the  costs  of  sale,  then  in 
payment  of  plaintiff's  claim  together  with  ac- 
crued interest  and  costs,  and  the  surplus,  if 
any,  yielded  to  the  defendant;  and  that  the 
defendant  be  given  the  right  of  redemption 
as  In  case  of  sales  under  execution.  Costs  to 
appellant 

It  Is  so  ordered. 

FRICK  and  McCARTI,  JJ.,  concur. 
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MEMORANDUM  DECISIONS. 


PBARCB  T.  TERRITORY.  (Supreme  Court 
of  Arizona.  April  2,  1910.)  Appeal  from  Dis- 
trict Court,  Maricopa  County;  before  Justice 
EMward  Kent.  Jesse  R.  Pearce  was  convicted 
of  murder  in  the  second  degree,  and  appeals. 
Affinned.  Jolin  B.  Wright,  Atty.  Gen.,  for  the 
Territory. 

PER  CURIAM.  Appellant  was  convicted  of 
murder  of  the  second  degree,  and  appeals.  He 
has  made  no  appearance  by  counsel,  but,  as  re- 
quired by  the  statute,  we  have  carefully  examin- 
ed the  record.  We  find  no  error  therein,  and 
therefore  affirm  the  judgment  of  the  district 
court 

KENT,  G.  Jq  not  sitting. 

ROSE  T.  TERRITORY.  (Supreme  (Jourt  of 
Arizona.  April  2,  1910.)  Appeal  from  District 
Court,  Graham  County ;  before  Justice  Ernest 
W.  Lewis.  Justin  O.  Rose  was  convicted  of  mur- 
der, and  he  appeals.  Reversed,  and  defendant 
discharged.  A.  C.  Baker  and  John  McGowan, 
for  appellant.  John  B.  Wright,  Atty.  Gen.,  for 
the  Territory. 

PER  CURIAM.  Appellant  was  convicted  of 
the  murder  of  one  Con  Sullivan,  and  appeals. 
A  number  of  questions  are  raised  by  the  assign- 
ments of  error,  but,  in  the  view  we  take  of  the 
case,  we  need  consider  but  one.  It  is  urged 
that  tlie  testimony  is  insufficient  to  support  the 
verdict  of  guilty.  A  careful  consideration  of 
the  record  compels  us  to  hold  that  this  assign- 
ment is  well  taken.  Much  of  the  testimony  is 
hearsay.  It  was  received  without  objection. 
Being  in  the  record,  it  no  doubt  served  to  mis- 
lead the  jury.  We  do  not  conceive  that  a  state- 
ment of  the  testimony  will  serve  any  useful  pur- 
pose. There  not  being  sufficient  competent  ev- 
idence of  guilt  to  sustain  the  verdict,  the  judg- 
ment entered  thereon  is  reversed,  and  the  de- 
fendant ordered  discharged  from  custody. 

DOAN,  J.,  concurs  in  the  result  LEWIS, 
J.,  not  Bitting. 


WOODDELL  T.  TERRITORY.  (Supreme 
Court  of  Arizona.  April  2.  1910.)  Appeal 
from  District  Court,  Pima  County  ;  before  Jus- 
tice John  H.  Campbell.  R.  D.  Wooddeil  was  in- 
dicted for  embezzlement  in  the  district  court  of 
Pima  county,  and  tried  for  that  offense  in  the 
October  term,  1909.  From  the  judgment  of  con- 
viction, and  the  denial  of  a  motion  for  a  new 
trial,  be  appealed,  and  assigned  as  errors:  (1) 
The  overruling  of  his  demurrer  to  the  indict- 
ment; (2)  the  exclusion  'of  evide^ce  on  the 
trial;  (3)  that  the  verdict  of  the  jury  is  con- 
trary to  the  law  and  evidence ;  (4)  the  refusal 
of  the  court  to  give  an  instruction  requested 
by  the  defendant  Affirmed  by  divided  court. 
Worsley  &  Feier  and  Josiah  Ide,  for  appellant. 
John  B.  Wright,  Atty.  Gen.,  for  the  Territory. 

PER  CURIAM.  The  court  is  equally  divid- 
ed as  to  the  reversal  of  the  judgment  in  this 
case.  As  an  expression  of  opinion  would  be  but 
that  of  a  minority  of  the  court,  the  judgment 
of  the  trial  court  is  affirmed,  without  a  discus- 
sion of  the  questions  presented  by  the  appellant 

CAMPBELL,  J.,  not  sitting. 


SHEA  V.  BUTTE  ELECTRIC  RY.  CO.  et 
al.  (Supreme  Court  of  Montana.  Oct.  22, 
1909.)  Appeal  from  District  Court,  Silver  Bow 
County;    Jeremiah  J.  Lynch,  Judge.     On  mo- 


tion to  dismiss  appeal.  W.  M.  Bickford,  (3eo. 
F.  Shelton,  and  H.  C.  Hopkins,  for  appellants. 
Breen  &  Hogevoll,  for  respondent 

PER  CURIAM.  It  is  ordered  that  the  ap- 
peal in  the  above-entitled  cause  be,  and  the 
same  is,  hereby  dismissed,  in  accordance  with 
stipulation  of  counsel. 


STATE  V.  JOHNSTON.  (Supreme  Court 
of  Montana.  Nov.  22,  1909.)  Appeal  from 
District  Court,  Deer  Lodge  County ;  Geo.  B. 
Winston,  Judge.  On  motion  to  dismiss  appeal. 
W.  B.  Rodgers,  for  appellant  Albert  J.  Galen, 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  It  is  ordered  that  the  ap- 
peal in  the  above-entitled  cause  be,  and  the  same 
is,  hereby  dismissed,  in  accordance  with  stipu- 
lation of  counsel. 


STATE  V.  PLATT.    (Supreme  Court  of  Mon- 
tana.    May   7,    1909.)     Appeal   from    District 
Court,   Jefferson    County;     Lew    L.    Callaway, 
I  Judge.     On  motion  to  dismiss  appeal.     Denny 
&  Diivis  and  Mrs.   Ella  Knowles  Haskell,  for 
!  appellant    Albert  J.  Galen,  Atty.  Gen.,  for  the 
I  State. 

I  PER  CURIAM.  It  is  ordered  that  the  ap- 
I  peal  in  the  above-entitled  cause  be,  and  the 
I  same  is,  hereby  dismissed,  in  accordance  with 
I  motion  of  the  Attorney  General,  supported  by 
I  affidavit,  setting  forth  that  brief  of  appellant 
had  not  been  served  upon  counsel  for  the  state 
within  45  days,  or  at  all. 


STATE  ex  rel.  JOHNSON  v.  FOURTH  JU- 
DICIAL DTSTIUCT  CCUHT  et  nl.  (Supreme 
Court  of  Montana.  June  28,  1909.)  Original 
application  for  writ  of  prohibition.  Marshall 
&  Stiff,  for  relator. 

PER  CURIAM.  Relator's  petition  for  writ 
of  prohibition  herein  is,  after  due  considera- 
tion by  the  court,  denied. 


STATE  ex  rel.  KNUCKLEY  v.  DISTRICT 
COURT  OF  SECOND  JUDICIAL  DIST.  etal. 
(Supreme  Court  of  Montana.  Oct.  11.  1909.) 
Original  application  for  writ  of  prohibition. 
John  A.  Davies  and  Maury  &  Templeman,  for 
relator. 

PER  CURIAM.  Relator's  application  tor 
writ  of  prohibition,  heretofore  submitted,  is, 
after  due  consideration  by  the  court,  denied. 


In  re  THRESHER.  (Supreme  Court  of  Mon- 
tana. May  24,  1909.)  B.  S.  Thresher,  for  com- 
plainant 

PER  CURIAM.  Applicant's  petition  for  a 
writ  of  habeas  corpus  is,  after  due  conaideia- 
tion  by  the  court,  denied. 


SAULECK  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  April  12,  1910.)  Ap- 
peal from  Pittsburg  County  Court ;  R.  W.  Hig- 
gins.  Judge.  Frank  Sauleck  was  convicted  of 
violation  of  the  prohibition  law,  and  appeals. 
Dismissed. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed in  the  county  court  of  Pittsburg  county 
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for  a  Tiolation  of  the  prohfbition  law,  and  was 
on  the  13th  da^  of  January,  1910,  sentenced 
to  serve  a  term  of  30  days  in  the  coanty  jail 
and  to  pay  a  fine  of  $50,  from  which  judgment 
he  appealed  b^  filing  in  this  court  on  March 
5,  1010,  petition  in  error  with  case-made  at- 
tached. Now,  on  this  12th  day  of  April,  1910, 
plaintiff  in  error  files  his  motion  to  dismiss 
said  appeal.  Wherefore  it  is  by  the  conrt  or- 
dered that  said  appeal  be,  and  is  hereby,  dis- 
missed, and  the  case  remanded,  with  direction 
to  the  county  court  of  Pittsburg  county  to 
cause  the  judgment  and  sentence  to  be  carried 
into  execution. 


WHITE  V.  STATE  (two  cases).  (Criminal 
Court  of  Appeals  of  Oklahoma.  April  12, 
1010.)  Appeals  from  Creek  County  Court ; 
Josiah  G.  Davis,  Judge.  W.  E.  White  was 
twice  convicted  of  illegally  selling  liquor,  and 
appeals.  Dismissed.  J.  .Ll  Byrne,  for  plaintiff 
in  error. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed in  the  coanty  court  of  Creek  county  in 
two  cases  for  the  crime  of  having  possession 
of  intoxicating  liquor  with  intent  of  selling  the 
same,  and  was  on  the  12th  day  of  November, 
19(i9,  in  one  case  sentenced  to  pay  a  fine  of 
$300  and  be  imprisoned  in  the  county  jail  for 
60  days,  and  in  the  other  case  he  was  sentenc- 
ed to  pay  a  fine  of  $50  and  be  imprisoned  in 
the  county  jail  for  30  days,  from  which  judg- 
ments he  appealed.  On  April  6,  1910,  while 
said  appeals  were  pending.  Acting  Governor 
Bellamy  granted  him  an  unconditional  par- 
don in  each  case,  and  he  has  filed  a  certified 
copy  of  the  same  in  this  court.  The  facts  as 
to  the  pardon  in  these  cases  are  the  same  as 
in  the  case  of  Hollis  Gilmore  v.  State  (decided 
at  this  term)  108  Pac.  416,  and  the  principles 
of  law  are  the  same,  and  the  decision  the  same. 
Therefore  it  is  considered  that  said  appeals  be, 
and  the  same  are,  hereby  dismissed,  and  the 
casea  remanded  to  the  coanty  court  of  Creek 
county. 


BROWN  ▼.  KILDBA  et  al.  (Supreme  Conrt 
of  Washington.  May  26,  1910.)  Action  by 
J.  R.  Brown  against  J.  P.  Kildea  and  others. 
Heard  on  plaintiff's  exceptions  to  an  item  in 
the  cost  bill.  Item  allowed  to  a  certain  extent, 
and  disallowed  as  to  the  remainder. 

PER  CURIAM.  The  appellants  have  filed 
a  cost  hill  for  $193.50  for  printing  their  brief 


on  appeal.  No  reply  brief  was  filed.  The  open- 
ing brief  contains  254  pages.  The  respondent 
has  filed  exceptions  to  thU  item,  and  contends 
that  the  issues  could  have  been  properly  pre- 
sented in  a  brief  of  75  pages.  He  has  also  filed 
an  affidavit  showing  that  the  current  rate  for 
printing  briefs  in  Spokane,  where  the  case  was 
appealed,  was  at  the  time  of  the  printing  of 
the  appellants'  brief,  75  cents  per  printed  page. 
The  case  is  reported  in  108  Pac.  452.  The 
issue  was  a  simple  one,  involving  the  construc- 
tion of  two  sections  of  the  statute.  We  think 
the  appellants'  view  of  the  case  could  have 
been  presented  In  a  brief  of  75  pages.  This 
item  will  be  allowed  to  the  extent  of  $57,  and 
disallowed  as  to  the  remainder. 


SAMPSON  T.  CITT  OF  SEATTLE.  (Su- 
preme Court  of  Washington.  May  18,  1910.) 
Department  2.  Appeal  from  Superior  Court, 
King  County ;  John  P.  Main,  Judge.  Action 
by  G.  W.  Sampson  against  the  City  of  Seattle. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed.  Chas.  M.  Pouts  and  Kill 
Gould,  for  appellant.  Scott  Calhoun  and  Bruce 
C.   Shorts,  for  respondent. 

PER  CURIAM.  This  appeal  presents  the 
identical  questions  decided  by  this  court  in 
Fisher  v.  Seattle,  104  Pac.  655;  and  for  the 
reasons  there  stated,  the  judgment  is  affirmed. 


(8S  Kan.  800) 

FUNK  T.  SHAWNEE  FIRE  INS.  C50.  (Su- 
preme Conrt  of  Kansas,  July  0,  1910.)  On  re- 
hearine.  Petition  denied.  For  former  opinion, 
see  1(16  Pac  882. 

PER  CURIAM.  In  a  petition  for  a  rehear^ 
Ing  in  this  case  it  is  sugcrested  that  it  might 
be  inferred  from  the  opinion  filed  that  this 
court  holds  the  evidence  to  be  conclusive  upon 
the  various  questions  of  fact  involved.  The 
opinion  is  not  to  be  so  interpreted.  The  de- 
cision is  merely  that  there  was  evidence  enough 
to  withstand  a  demurrer.  Further,  it  is  sug- 
gested that  the  agent  Fast,  could  not  act  in 
a  dual  capacity,  and,  having  been  employed  by 
Kunk,  the  latter  is  concluded  by  Fast's  conduct. 
Fast  could  act  as  scrivener  for  Funk  and  Nuss 
in  the  preparation  of  their  papers,  and  then 
act  as  agent  for  the  company  in  effecting  an 
assignment  of  the  policy  without  violating  any. 
rule  of  propriety.  The  petition  for  a  rehear- 
ing is  denied. 
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